7/9/22, 3:21 PM

Seventeenth Loksabha

=

Title: Combined discussion on Statutory Resolution regarding
Disapproval of the Arbitration and Conciliation (Amendment)
Ordinance, 2020 and Arbitration and Conciliation (Amendment)
Bill, 2021 (Statutory resolution negatived and bill passed).

SHRI ADHIR RANJAN CHOWDHURY (BAHARAMPUR): Sir,

I rise to move the following Resolution:

“"That this House disapproves of the Arbitration and
Conciliation (Amendment) Ordinance, 2020 (Ordinance No. 14
of 2020) promulgated by the President on 4 November, 2020."

THE MINISTER OF LAW AND JUSTICE, MINISTER OF
COMMUNICATIONS AND MINISTER OF ELECTRONICS AND
INFORMATION TECHNOLOGY (SHRI RAVI SHANKAR

PRASAD): I beg to move:

“That the Bill further to amend the Arbitration and Conciliation
Act, 1996, be taken into consideration.”

AT STE: TRATd TEJd gaiT:
“fob g FHT AFUfA GRT 4 TAwR, 2020 DI AN HIHRIH
3R A (TRME) TG, 2020 (2020 BT AT GATH
14) BT FRIAT A B 1”7

{3 AR 3R oI AAFTTH, 1996 BT 3R F=NeA HRA
are [agge IR faaR fear S| »

oft 3T xiwT yaTe: Sy Heley, H SUSD! Hfd I UIST We glax
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el Heled, g fod 80 i AL, I8 Ugd 3iife~9 T, H §gd
TR U H Fa1 ST § | 39 HHS H 3T I &1 9gd 3 3|

AT 37efR 39 S, YR & 3Mifde e Uae | 39 91d &I Urae™
g fb ofR @3 snfdew srars 8 a1 df I9R-M 34 § IUH! g4
UeTee & fou el 3a 21 I9H T Wfdw & & if it is in

conflict with public policy, which means, the arbitration agreement or the

award is induced by fraud or corruption, that is, in substance of public

policy.

3R 3(ATS P! daiol AT § dl I TS §HR U B, Afcb A
36 T X &1 i Uray™ %I For a stay, you do not get automatic stay. You

get a stay when you file an application for a stay. But there was no

ground. Specifically speaking, even if the arbitration award is vitiated by
fraud or by corruption, you could not get a stay because there was no
specific provision for that. Adhir Babu, you are a Parliamentarian of long
standing, with your experience of governance also. Can we deny that
many times arbitration awards agreement are vitiated by fraud? People get
a lot of benefits and then they start enforcing the award. When you go a
little deeper, you find a lot of layers and layers of corruption.

Hon. Chairperson, without naming any party, we know of cases
where the CBI is investigating and how the natural resources were
awarded in complete violation of law without auction. Now they are filing
one claim in America and one in England and everything is vitiated by

fraud, by patent illegality, and also inducement by corruption.
17.45 hrs (Shrimati Meenakashi Lekhi in the Chair)

We have done a very limited modification in this and that is that, if
the court is prima facie satisfied that the agreement and the award is

vitiated by fraud or corruption, it will stay it. That is all. This will be
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stayed till the decision under Section 34 is taken to set aside the award so
that tax-payers money is not bartered away by these fly-by-night
operators, who procure awards based upon collusive agreements, get
benefits from the Government resources, bring some money, and
thereafter start making all the tall claims. That is all very limited that we

are doing.

We had come with the Ordinance. I think it 1s a pure public policy. I
know some of the hon. Members have experience in the judicial affairs.
We are very clear that this will be only limited to a stay till a decision is
taken upon the setting of the award under Section 34. If the award is
satisfied, it goes; if it is not satisfied, the interim order goes also. That is

one thing.

The second amendment is, hon. Chairperson, that we had changed the
arbitration ecosystem in the light of the Srikrishna Commission Report.
We had got a schedule of the qualification of the arbitrators to be
appointed by the institutions. A view was taken by an eminent member
from the judiciary and other arbitration community that since you are
promoting institutional arbitration, let the Arbitration Council of India by
regulation decide who the arbitrator will be and what their qualification
shall be. I think it is a very fair feedback that we got. Therefore, instead of
having sheer loot, by regulations the Arbitration Council of India will
frame the eligibility etc. of arbitrator. That is all.

So, these are the two very simple amendments which we are bringing
in. We had to bring in the Ordinance because of the compelling reasons. I
seek the kind approval and support of the House to approve this
amendment. Thank you.
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SHRI ADHIR RANJAN CHOWDHURY: Madam, Ravi Shankar
Prasad ji is a legal luminary. He 1s well-adept in elucidating the pros and
cons of the amendments. There is no doubt about it. But I move the
Statutory Resolution to disapprove the ordinance mechanism because
Ordinance could be resorted only in extraordinary and emergency
situations when it was felt that it was absolutely necessary. These are the
issues that have long been debated in the Parliament. Even Shri
Mavalankar, the former Speaker of this House, once exhorted that the
issue of an Ordinance is undemocratic and cannot be justified except in
extreme urgency or emergency. I do not find any cogent argument. The
fact 1s that even after he ferreted out the rationality behind the
promulgation of the Ordinance, I have failed to subscribe to the view of

hon. Minister that had warranted the promulgation of the Ordinance.

Yes, a legal luminary like Ravi Shankar Prasad j1 must have smart
and disingenuous sophistry at his arsenal to convince us that this is the

path which needs to be pursued.

ot 3fa 2w~ waTg: ASH, oS 31efR 919 9gd Hol-be! SUSH aid 38
gl
SHRI ADHIR RANJAN CHOWDHURY: But the fact is that the

Arbitration and Conciliation Amendment Ordinance, 2020, as has been

stated, was promulgated by the President of India on November 4, 2020 to
amend the Arbitration and Conciliation Act, 1996 with an aim to ensure
that all stakeholders enjoy the opportunity to ask for an unconditional stay
in case the arbitration agreement or arbitral awards are attempted by fraud

or corruption. This is the basic and fundamental aspect of this legislation.

[ would like to allude to three features of this legislation. First, it is

intended to allow stay on enforcement of award. The power of the court
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stems from Section 34, as you have rightly pointed out, of the parent Act
which empowers the court to set aside the arbitral award. The second
feature of this legislative documents lies in the retrospective application.
It has inherited retrospective application from October 23, 2015 onwards.
The third aspect of this legislation is qualification of arbitrators. Section
43 of the Act has been substituted to provide that the qualifications,
experience and norms for accreditation of arbitrators shall be such as may
be prescribed by the regulations. The newly amended Section 43,
accordingly, omits the Eighth Schedule of the Arbitration Act which laid
down eligibility requirements for arbitrators. My point is that already our
Judiciary has been burdened with a heap of litigations and other cases in
terms of fraud, corruption, etc. I would like to ask whether it will not
further exacerbate the burden of our Judiciary. People used to like
arbitration instead of going to court because of time and space dimension
because any solution through a court is always time-consuming. So,

people used to prefer arbitration and conciliation.

| agree that we are developing and we are striving hard to make
ourselves a developed nation. In a developed nation, certainly, we must
have some ambitions. One ambition could be that we should have
international arbitration facilities, institutional arbitration facilities. We
should strive for turning more and more institutional facilities into the

service of common people.

Hon. Minister, I am simply drawing your attention to one thing that
the Bill, through amendment to Section 36, may open up floodgates for an
exponential growth of frivolous litigation and attempts by parties to stall
the operation of an award because in India, there is no dearth of
unscrupulous elements. So, they may exploit this door in order to hide

their intention. It may further cause wastage of time in the court.
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Secondly, it is a superfluous amendment. Why am I saying it? The
objective of the Bill is unnecessary considering that relevant pre-existing
remedies already exist under the parent Act. The amendment merely
specifies what has always been inherent in the parent act and is
superfluous. Section 34, sub-section 1(b) already provides that any
arbitration award induced by fraud or corruption — that very term is used
by the hon. Minister — would be against the public policy of India. It has
already been enshrined in the parent Act.

Under Section 36, sub-section 3, parties to an arbitration award
already have the right to appeal for an unconditional stay on grounds
under section 34. The amendment, therefore, creates an additional
entitlement to an unconditional stay. Section 36, sub-section 3 also
inherently grants the courts with the power to issue unconditional stays as

it may deem fit. So, it is like carrying coals to Newcastle.

The third issue is that the Bill is directly at loggerheads with the 2015
amendment which aimed at improving the arbitration land scheme by

cutting down on frivolous litigation and implementing investor friendly

measures. 3T FT B IQ 87 GIIRT 54U HIAIBICS PR G & | 3T Th
A C A 0O 2\ Y . (o) U W

dX%h digd %% Y ol Thscll a4, gd¥icX Ihsell a4, ¢fldh §F|i|

IR 3T IR B34 Bt ez & oM fAdd | B

Coming to setting up of Arbitration Council of India (ACI), the

changes made to section 43 are pointless without the establishment of
ACI, the body tasked with drafting regulations under the parent Act. The
operability of the proposed amendment is virtually redundant unless the
relevant rules to set up the ACI are notified by the Ministry of Law and
Justice for which comments are invited in March 2020 but no further
action has been taken. You have not set up ACI. You are talking about
accreditation policy as if you are counting chickens before the eggs are
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hatched. There lies the problem. I do not know why you were in so much
haste in promulgating the Ordinance without preparing yourself adroitly.
There lies the crux of the problem.

[ am also drawing your attention that in September 2020, the
Government informed the Lok Sabha that it did not maintain data on
arbitration matters. It stated that however in order to address the issue of
non-availability of data in arbitration matters, the Arbitration and
Conciliation (Amendment) Act, 2019 had inserted section 43K which
mandates Arbitration Council of India to maintain depository of arbitral
awards made in India. Further, data on pending arbitration matters in
courts State-wise is being collected and will be laid on the Table of the

House.

So, my question is, if the Government does not even maintain data on
arbitration, how can it realistically enhance the adoption of arbitration as a
preferred mode of dispute resolution? The Eighth Schedule is being
omitted through the Ordinance which lays down qualification for
arbitrators in India.

18.00 hrs

Given that the schedule was not in force, what was the need for bring
out about an Ordinance? I want to point out some aspirations of our
youth. Besides, the Eighth Schedule introduced by the Amendment Act,
2019 had given a ray of hope to the professionals working in different
domains, like Advocates, Chartered Accountants, Company Secretaries,
Cost Accounts, etc. to have a chance of becoming an arbitrator. This
became a reason for celebration for such professionals and for their
institutions as well. As I am told, some of these institutions even had

started courses on Alternative Dispute Resolution to make these
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professionals capable of accepting the challenge, if they were appointed

as arbitrators.

This move was also appreciated and welcomed by the
domestic/international arbitral fraternity considering that it might have
brought a phenomenal change in Indian arbitration where prominently
arbitrators are appointed from retired judges leaving virtually no scope for

other professionals to develop as arbitrators.

However, it appears that their joy was short lived. There is a general
guesstimate that the Eighth Schedule was acting as a barrier in the way of
appointment of foreign nationals as arbitrators and as such met this
untimely fate. If it is the precise reason, it could have been achieved by a
minor amendment in the Schedule instead of omitting it. The omission of
Eighth Schedule in its entirety 1s highly disappointing for all professionals
and experts who were fit to be appointed as an arbitrator as per the

parameters set therein.

Undoubtedly, the move to make the arbitration friendly atmosphere
amongst the litigants and the professionals has got a set back by omission
of the Eighth Schedule.

[ know that you might have got some compulsions to promulgate this
Ordinance. But I am insisting and imploring that you should re-consider
this matter afresh so that the loopholes, if any, could be plugged.

There are a number of issues to which I need to draw your attention
to. One such issue 1is arbitrability of cases of oppression and
mismanagement. The Bill lacks provision to address the cases of
oppression and mismanagement, especially the cases of mismanagement,
which cannot be left to the arbitral awards. Instead, the judiciary must
handle it.
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Our country has witnessed a lot of wilful default of the highest order.
These can be manipulated as the cases of mere mismanagement which
could be brought under the purview of the arbitrator so as to evade the

court. This is the apprehension expressed by me.

If there 1s a shortage of time, during my right to reply I will come up

with the rest of the issues.

Ravi Shankar ji, you are well aware in our country there i1s an
existence of Competition Commission. I would like to know whether the
objective intended by this legislation could not be served by our
Competition Commission. If not, why? I would like to know whether we
are not able to equip our Competition Commission, which has already
earned the credibility and credentials in dealing with the cases that could
not be further consolidated and buttressed so as to make them more
friendly to the investors, more friendly to the arbitration and conciliation.
These are to be responded by you. During my right to reply, I will again
try to draw your attention further.

st U T SefEar (MearsT) : aHfy Aeied, 3ua e HreER
3R gag (FNY) fadaes, 2021 W S o1 Aer fear 8, 39 forg |
TP Y=gdIG odl §| HEIGdT, JHEC 30 </ H qRHT A=l &
feare 9 g1 U1l Ugd Tidl | Bl faded gidl dt, s fewge giar o1 a1
®Is Rifdd f&ege grar ui, dF srarard 18! &Y, ial o U dad o, gl
geff 1 §1d FAd ¥ R 9 o f Fvig #xd 2, 98 99 giar o1l dife

9/69




7/9/22, 3:21 PM

T BT = 37| T Tga Sfefex= B SRexd i U1 Fifs ol
3feradl ot fRufd g, srerardl d St Ut v §, JHiF ®I¢ J 66,000
STel Ol UfST §, 818 ®Ic H 56 T I STel iy, fofeacy ok
ISP AiId & DIcy | 3 HRAS 73 A HUvl UISTT Id I8 & | T BB
B B, Sl SR | Ol Yhd g1 SHITT MG Bl Y31 §8
R a¥ 1937, 1938, 1940 3R 39 FAgH & d8ad S sffacy H
3(ATS BId ¥, B Ih! AN foran ST, 39 forg I Uray 2, F4ifes
Ebll_c{ﬂ &I o UM %, g dF DI Doing Business for parameter of
Enforcing Contracts RUOIE 2020 H WY 38 N, ITH ST H1 36 1639
JER IR 4TI It Pis TUHE 31 3R a8 TR sl gofl, i ISP @I
B o foTE Ol SfSa1 1 W e 8, 98 16341 g1 3P 1Y Bis HI TWiHe
AN 1 & g, foal 7 dicae fhar ok 39 ] Tal b, o
IgpT fSRSH 811 & T IR I & §1d g1 9T /a1 oo
§d1 © I Tled 3MHEC 8idl 8, SUP! PIE HRIa 30 T 35 Ufa=rd oM
SITcl g1 3Y(CTT 3fGTeld! TR 3 SATGl Al Bl ¢@d gu e &
g3 g1 a¥ 1996 H QR ol Tae! ol JMUA HRd g¢ T =41 Tae
ST T U1 39 Sif gy fobu 70 &, 34t feare 9 &1H I g7 Tl
S U Uray™ o7 b fobat 1 SR &7 31d1s 81 714, difde I9H
X Te! frdar U1, a9 2015 H U Way™ foar T o1l /1 «ifore f
St i snfeiceq &t wifdat €, 379 frddt &) figwd & o Taa srare
g3 § U1 3 3R g3l 7, Al I9P AT & I TEHIE T BT
UGy ay 2015 H foBar mar u1| dfea IUH sFbeHd & dal o,
Yo €t a8 SSHM! I ST T B, YYTER A ST T 8) AT 3 GO
HRUN T I T 81, Wfh a¥ 2015 & UG H SFH IR I Aol
BIdT YTl ITH BIc DI Tg o1 USdl U b 39 BRI 4 I} B! Jg
HSIRA TN 3R T Helv 39 feure I Wl af ug feawma ot
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o1 3t ST Urdf & A AaT 991 38 ¥ P sHdeRHd ¥
gy 2015 H T8 UT| T8 3FH IR ¥ BT Uray™ 4t arat 3HsHS o
goig I 3T g 3R I e UT| 3R b} Wig a1 FRWH &b HRUI
iz Y fFofg guyifad gon g, df S HRUI off TWies UIe] §, 39 3fdTs
D1 T B & foT Sl ureh Sitdt 8, 98 et &1 Sed] I Sedl ¥ D
dfe St TWies UIet 8, 98 daill di o, I8 WIS PPb a1 o,
YPER 9 3(aTs g3 7, o 3t 3uat anp 7 far s S snd
AT = off 3 BT 2 fh ag Al ' 81 S B 3id H I fSReH 8
STe, < 39 feRe & fRue ¥ 3R 98 3faTS We Wl 8, Ol ®
3T 31T [ &1 ST 3R 37aTS ol gidl g, dl fhdl &l $& fdadba
el 3Mu|

31T 81 I8 8T ¢ b ok ot 7 anfdexm &1 em@are < feun, 39
3{ATS DI AN P P T8 GORT Iall 71, Yol g1 98 7Tad 8| Yl Iqb
U $ls ¥P 8l §, IUCY 98 39 AR dxaH & g off off St
TIaY €, I8 AN Hd1 | HIE b fUfd & IR F S7 9131 11 ©
foh TR-IR T A1 3R & | 39 ie9 A St srsHe @ 7141 §, 98 §gd
SRR AT

GO, HFHE gHIUfa weled, Sfde=H Tue St
3HSHc Tae 9y 2019 T &1 TR UT| Jfds 3t YRA H S IegRAd
3nfaes= & &4t 81 3ift yRa # sl g1 el uifiéat wedl & fb
31® &, TP DIdIbIss 3MGH! I o937 T 3R 39 il P At 39
fRUE ¥ Bls BT ICIRAA T8l g| I7dT dl TSP B! aRg &l T4,
AfhT D! IR TR & g 3fac= SR 3T sfear &
fmTor fopar T 39 A1y B a¥ 2019 H VS o1 b 3987 T 7l
qhd ¢ | IYH 3MfeceR 3, SRR g, Tles 3fdI3cc o, TSAlhe o,
PHIRC BIICC 5, BT Yhe ol g | S BRI & I H Y g,
d U9 3{gHdl g | Yol 81 d g9y | g1, Rianfag g, 39 3remes grRpic
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S & 3B & ISR P AR | 39 BRI Y AT & T TS
W&W@ﬁ%fm&ﬂﬁﬁﬂmﬁm&wgﬁmﬁﬁﬂﬁaﬁzow
o forar | sHoh Y-y 37} S SrHSHE 31T 7, U8 Slel 93T gl
g1 398 $had Uid Jail & IR A9 &1 81 Ulgcd & | U dl U8 © fob 3R
TSR BT TS fordll WIS &1 aoig I, [ HRIRE Pi aolg T Al
ciHa @1 dofg I THTiAd §3MT 81 3R 39 dolg ¥ a8 3{dTs 3T 8l ol
PIc 394 USUC W ¢ < | I fHsHe 3l ArF-g Tt S 7 vRdd
forar| g SIS & 3MaxaHhal & | d 9% ST, 9% Sc ad %e ¥ T D
T g1 3d B § fora ft I 99 R €, T8 It R arp gl aef
2015 o &1 ol YT B9 T ¢, 39 R g AN 8l bl |

U, ST 3Tl T §, S9! o118 3Tfdeex e & &1 SN
=TT UTaYT 311 &, 98 U8 ¢ [ SfecxH HI3Ra offts gfear a8 au
HAN fb sfdcer & AT DAGHIA BHI AUl TP T
QR &1 81, Fifh oY IS 3PbI3ce & (AU T P des
PIICC dg TRl ¢ [ IS T T 3R AR gH a1y, Ty &
1 814 I8, 3T 3d I 3MfacH IR T f3a1, Ta-He Bl
gg gaTe ¢l f 3 3feicex g1 Uahd ¢ | S9] Iad 981 HRUI T8 ¢ &
YR ¥ T oY F&1 3N HT 8 a9 S| TgT UR A6 &
foTT HIB! §9-98 M &1 TR GUH PIc o, T8 BHIc ool ATfecex
TR To-90 HUS Bl S PR g ol 3 dP SR 7 B B
qolg ¥, 301 Big T-ART BT hHdP 7 8 @I gole I I8 gl
Id QT YTl SN T8 TH 3T P HGH ¢ dlid URd | TSeIPb Sl
SITG] 9d Y81 §, SUDI S8 3R I8 SXICRAd I al S99 I9H
fasyr s 93t 1 ug TN P T € A ard &, Fifp PSRa &b
Ted eTwt sgHd €1 I fRue ¥ U8 o fore B, S9H dIcs
JPI3ce, e APb3ee o fadn, dfd ITe! ulaferdt siface™
SN 3P sfear 0O Han fo 39 Rue ¥ snfacer &t
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BB B! ARy, g 3Hd BHT Iifiell 39 WRE ¥ I8 Tdh
35T Bl 31 7 39 fod &1 g0l Sar g1 3muA dieq & fag diepr
fear, 39 ol 9gd-agd Y=uarg |

SHRI DHANUSH M. KUMAR (TENKASI): Madam, thank you for
allowing me to speak on the Arbitration and Conciliation (Amendment)
Bill, 2021. It seeks to amend the Arbitration and Conciliation Act, 1996.
The Act contains provisions to deal with domestic and international
arbitration, and defines the law for conducting conciliation proceedings.

The Bill replaces an Ordinance with the same provisions promulgated on
November 4, 2020.

The 1996 Act allowed a party to file an application to set aside an
arbitral award. Courts had interpreted this provision to mean that an
automatic stay on an arbitral award would be granted the moment an
application for setting aside an arbitral award was made before a court. In
2015, the Act was amended to state that an arbitral award would not be
automatically stayed merely because an application i1s made to a court to
set aside the arbitral award.

The Act specified certain qualifications, experience, and accreditation
norms for arbitrators in a separate schedule. The requirements under the
schedule include that the arbitrator must be: (1) an advocate under the
Advocates Act, 1961 with 10 years of experience, or (i1) an officer of the
Indian Legal Service, among others. Further, the general norms

applicable to arbitrators include that they must be conversant with the
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Constitution of India. The process aids in speedy, quick and efficient

resolution of disputes or conflicts.

Parties have freedom to choose an arbitrator with expert and specific
knowledge on the subject matter of the dispute. Parties are also free to
choose the number of arbitrators who will be on the panel. Parties can
choose their preferred date of hearing as well as trial and this furthers the

speedy resolution of cases.

The arbitrators must pronounce an award within 12 months of
constitution of the tribunal ensures that the process is quick. At the same
time, the main disadvantages are — even though interference by the court
has been considerably reduced by the 2019 amendment with the
establishment of the Arbitration Council of India - there are still situations
when judicial intervention is permitted, and this can cause a delay in
proceedings because of judicial burden and backlog of cases. Lack of
proper transcription facilities in India is resulting in hearings taking
significantly longer than they should. This significantly increases the cost

and time efficiencies of arbitration.

sHon. Madam Chairperson, the Union Government is showing so
much concern and interest in bringing such legislative amendments for
smooth and swift resolution of problems being faced by big institutions
and industrialists. On behalf of my DMK party, I request you that similar
concern and interest should also be shown for providing solutions to the
problems being faced by farmers through suitable amendments. Thank

you.*
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PROF. SOUGATA RAY (DUM DUM): Madam, I wish to speak on the
Arbitration and Conciliation (Amendment) Bill, 2021. Shri Adhir Ranjan
Chowdhury has spoken at length on the need of not having brought the
Ordinance. There is absolutely no reason, when you look at the small
amendment that has been brought. What was the tearing hurry of the

Ministry in bringing the Ordinance is not at all clear to us? The Ordinance

was promulgated by the President on 4t November 2020. This is only
four months since then. What have you gained in these four months? You
have destroyed, harmed a legislative procedure and taken recourse to
Article 123(2) of the Constitution.

So, to start with, I oppose the bringing of this Ordinance on this very
trivial Bill. Now, what does this Bill do? The Bill says that it inserts a new
clause that where an arbitration agreement or making of the award is
induced or effected by fraud or corruption, it shall stay the award
unconditionally pending disposal of the challenge, and the other one is
‘qualification, experience and norms for accreditation of arbitrators shall
be as may be specified by regulations’. Instead of including the
qualification as was in the Eighth Schedule, it will be through regulations

now.

Madam, I am speaking with trepidation in front of you, a legal
luminary in the Chair, another legal luminary, Shri Ravi Shankar Prasad is
also in front of me and there is one more legal luminary, Shri Pinaki Misra
behind me. So, I am surrounded by luminaries. It is a ‘Bermuda Triangle’.
So, you would pardon if my presentation lacks the legality that you might
normally give to all arguments.

What is this Amendment all about? If I read the history, in 1996, the
Arbitration and Conciliation Act consolidating the law and domestic

arbitration, international commercial arbitration, enforcement of foreign
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arbitral award and the law relating to conciliation, this Act was based
when the model law was adopted by the United Nations Commission on
International Trade Law in 1985. After eleven years, we made the law. In
its effort to make India a hub of international commercial arbitration and
making arbitration process user friendly, cost effective and expeditious

inter-alia taking into account the recommendations submitted by the Law

Commission in its 246™ Report, supplementary reports and suggestions,
the Amendment Act was brought in 2015 during Ravi Shankar ji’s tenure.
Subsequently, some practical difficulties in the Amendment Act were

pointed out. Then again, the Act was amended in 2019 which was

enforced with effect from 30t August, 2019. So, after you brought the
Act, there was one Amendment in 2015 and one more Amendment in
2019.

Now, there were some court rulings in order to address the issue of
corrupt practices in securing contracts or arbitral awards. The Bill has
given the power to grant unconditional stay on enforcement of arbitral
awards where the underlying arbitration agreement, contract or arbitral
award is induced by fraud or corruption. That is fine to omit the Eighth
Schedule which had the qualifications of the people concerned. Now,
Lenin said, “one step forward, two steps backward”. This is ‘one step
forward, several steps backward. Why do I say this? As somebody had
commented, the Ordinance has reversed the effect of 2015 Amendments
to the Act which had done away with the automatic stay on enforcement
of arbitral awards upon a challenge being made under Section 34 of the
Act — most certainly, a regressive step. The Ordinance has inserted a
further proviso to Section 36(3) of the Act by which an award shall be
unconditionally stayed pending disposal of the challenge under Section
34.
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This is a regressive step, if I may say so. The Ordinance reverses the
effect of 2015 which did away with the automatic stake. When you say
that something is influenced by fraud or corrupt practice, it is very easy to
allege the same. Then what happens? The arbitration has to wait till the
court disposes of the application under Section 34. All court cases will

arise and this will set back the process.

Madam, arbitration basically, you know better than me, 1s for two
parties in a contract agreeing to arbitration in case there is a dispute. Or
the court may order an arbitration if they feel that the litigation 1s too
long. Arbitration is to cut short the legal process. This amendment will
lengthen the legal process. So, while omitting the Schedule is a

progressive step, putting in this amendment is a regressive step.

It has been said that we are trying to make India a hub of
international arbitration. It is the fond hope of our Law Minister and
rightly so. He wants to make India a hub of international arbitration which
is why he has removed all qualifications so that even the former Lord
Chancellor can come and arbitrate. His fee is very high. I remember,
when Siddhartha Shankar Ray was alive, he did an arbitration for
McDermott and Company, an American oil company. That arbitration
went on for days together and it took place in a five-star hotel, all costs
paid. So, arbitration can be a very costly process.

Arbitration is mainly resorted to in engineering contracts. You see
this Chamoli accident. Here, there will be arbitration going on for years
because NTPC will not want to pay the contractor and the contractor will

go in for arbitration, and that clause will be there in the contract.

Madam, the Minister brought the Ordinance and introduced this Bill
when the Lok Sabha was in a din. People would think that this 1s very
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vital. But I can say that instead of this amendment making India a hub, it
will mar India’s name. No international body will want to come to India.
The first amendment will shoot us in the foot. This is a phrase I borrow
from my friend Pinaki Misra. What is the definition of fraud? Anybody
can claim that there is a fraud, there is a corrupt practice, and you prolong

the process of arbitration.

Madam, this will not ease the arbitration process nor shorten the
quickness of settlement for all non-enforcement of contracts. I will still
request Mr. Ravi Shankar Prasad, the eminent lawyer that he is, to do
away with Clause 36(3). Let him keep the other part and do away with
this. Let us hold India’s image high. We have got top-notch lawyers.
Harish Salve is practising in London only. Our lawyers are receiving
recognition internationally. Why should we do something that will shoot

us in the foot, as my friend Pinaki Misra quoted?

With these words, I conclude.

9 o1 HAtag H Isg WA 9YT U ST SR A Se
e | IS W (o Sreld W wgare): AFHg gyt o, |
U 3FRIY HAT dTedl § b UM & 6:30 I § Usde Hay
RSTegRM @ §3MM B, 3UMT H SUY 3FRIY &l § 1 3R U
ggHd g1, a1 39 [9d & U 811 db WIsde Hay f9d &1 IHY [ 9T
feaT 9TU | 39 §1¢ Wisde Hy 9 o fordm Sy |

HON. CHAIRPERSON: Does the House agree with it?

SEVERAL MEMBERS: We agree, Madam.

HON. CHAIRPERSON: We are extending the time for Private
Members’ Bills till we finish with this Bill.

Shri Pinaki Misra.
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SHRI PINAKI MISRA (PURI): Hon. Chairperson, it is in the fitness of
things that a legal luminary like you is in the Chair while another
illustrious legal luminary has brought this Bill to this House. Madam, my
predecessor speaker Prof. Sougata Ray has described it as a mixed bag. It
truly is a mixed bag. The World Bank has ranked India rather lowly 163
out of 190 countries when it comes to enforcement of contracts. It is a
very low position in the world today for enforcement of contracts. It
shows the kind of confidence people have in the Indian legal system for
enforcement of contracts. I know this Government sometimes boldly says
that we are not bothered by what rating agencies say about us in the world
fora. But, by us saying we are not bothered, it does not change the factual

metrics.

Doing away with the Eighth Schedule is a promising step towards
enhancing the party autonomy which is central to arbitration. I remember
speaking on this very subject in this House and the same hon. Law
Minister was here. He nodded in appreciation then, he nods in
appreciation today because this was actually a regressive step. We have
now come in line with the world position which is that it cannot be totally
India-centric that unless your qualifications are India-centric, you will not
be qualified as an arbitrator. It is a good step and I commend that the Law
Minister has done away with this and made this much more flexible and
international arbitration-friendly. But in the same breath, the hon. Law
Minister in his opening preface mentioned awards being passed in US,
awards being passed in London, and awards being tainted by fraudulent
contracts. I do not know what my learned friend meant. He did not
amplify on it. I want to make it clear that I do not hold a brief for any

client in this House. I only hold a brief for the image of the Government
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of India, the image of the Union of India as a litigant and as a contracting
partner. If my learned friend Shri Ravi Shankar Prasad’s allusion is to
very celebrated arbitration award which has gone against this country and
which we seem to be determined to fight to bitter end and which has
caused some consternation in international circles, then he is actually
against his party’s own lines. I remember late Shri Arun Jaitley in this
very House saying that the retrospective taxation was one of the most
regressive pieces of legislation that India had ever seen and that this party
and this Government would never ever would resort to it again. So, one of
the arbitration awards is a direct consequence of that piece of legislation.
So, I do not understand why the Government of India is hell-bent on
fighting this to the bitter end. That 1s what my learned friend was alluding
to. I leave it to his wisdom how far that was warranted.

What I find myself unable to be persuaded to agree with is the
amendment to section 36(3). Section 34, as certain other hon. Members
have mentioned, has already covered arbitration awards which are
induced by fraud or corruption, that is, section 34(2)(b) Explanation 1(1).
It is only our Parliament’s drafting which can give this kind of convoluted
drafting. Where else in the world will you have section 34(2)(b)
Explanation 1(i1)? I do not believe this kind of drafting does anybody any
credit but this Parliament has passed it. But the fact of the matter is that

the arbitral awards induced by fraud or corruption are already covered.

Therefore, the circumstances under which this Bill, namely the
arbitration agreement or award being induced by a fraud or corruption,
having been squarely covered by the earlier existing law, I do not know
why you need a second tier at the stage of Section 36 again since Section

34 already covers this.
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The 2015 law, as Sougata da rightly says, was the salutary, the good
law because it said that CPC order 41, Rule 5 (1) where mere filing of an
appeal does not give you automatic stay. But the court has that sufficient
leeway to ensure that there should be some kind of security in a money
decree that must be furnished before a stay is granted. We are aware that
it is not just a Section 34 proceeding. That will again go into an appeal.
That will then go to the hon. Supreme Court by way of Article 136. So,
you are looking at, at least, after the award, three more steps of appeals
which can take years. Therefore, if a decree holder under an award is
going to be sitting outside knocking on Indian doors, you know, for
enforcement of his award, I can only understand just what trepidation
international contracting parties will have with regard to Indian arbitration
law and to enter into a contract where India becomes the seat of

arbitration.

Why do they like London to be the seat of arbitration? Why do they
like Singapore to be the seat of arbitration? It is because there the English
courts have the inherent power of the courts. We understand that the
English courts can be trusted with that power. Why cannot our courts be
trusted with that power? Why do we want to give this law? It should be
enshrined in law that a court would be prima facie satisfied. That is an
inherent power of the court to be prima facie satisfied before it grants a
stay. Therefore, I believe that this is a regressive law. I believe that fraud
and corruption are but only two of the several grounds on which an
arbitral award can be set aside under Section 34. Why have you,
therefore, created this extra, illogical hierarchy now by which you have
allowed the award debtors to seek an unconditional stay of enforcement
by alleging fraud and corruption to the exclusion of other Section 34
grounds? So, you have suddenly raised this to a different level. Is this

being done because certain awards have come to light? I do not know.
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The hon. Law Minister can take this House into confidence and tell us if
that 1s so. But I would be vastly surprised if that 1s the case. In any case,
if one or two cases are going to immediately have the Government bring a
major amendment to this House, then that in any case is not a good
practice, I believe. Therefore, I would urge the hon. Law Minister that he
must take a very close look at this. If you ask the experts anywhere, they
are going to frown upon this kind of a stay being granted. It is because
fraud 1s alleged in almost every case. The arbitration agreement tainted
by a fraud in any case will be a part of the remit of the arbitrators. So,
they would have already looked at it. There 1s no way that at an appeal
stage, at a stay stage that a second relook of that should again be
undertaken and that too sanctioned by a law. It is because the moment
this Parliament passes this law, then it becomes enshrined in law. Then, it
is like an overhanging cloud over the courts that oh, ‘Parliament has
passed this, so I must be extra-careful in looking at this prima facie
aspect’. Therefore, the courts are bound to lean in favour of a prima facie
aspect and look at this. Therefore, I have no doubt that more and more
arbitral awards are going to be stayed on these grounds. It is because
every court will say that it feels prima facie that this can be done and it
will take a look at it at the merit stage. So, I would seriously urge the
hon. Law Minister to take a revisit and a relook at this. It, I believe, goes
against the UNCITRAL Model Law, provision of Section 36(2) as well.
It i1s because there is no provision there as well for courts to grant

unconditional stay.

With these words, Madam Chairperson, while I commend the
omission of the Eighth Schedule, that is a salutary provision, I believe the
amendment to Section 36(3) is something that the hon. Law Minister
needs to take this House into much greater confidence for us to have

confidence that this amendment warrants the affirmation by this House.
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[ am very grateful to the hon. Chairperson for giving me an

opportunity this time. Thank you very much.

Sl 3P HUAR JHA (@UTeRiel): JHUG AT, U+ g
ey T8 IfeeyH sHgHe [§d@-2021 W 3T &0 ITH P
et o, gueh for & SMuesT e=gdTe HRdm 8| o 3 81 9d oFd §
fo SMfeceM U HINIURM Tae 1996 STt fop fifRgd tae g iR 78
Hisd Al ASMS 9 § TASCS A, HHIIMA 3 EeA3Fd ¢8 ar
R IS 8| FAZCS A= = 30+ AISd @l &l Y 1985 H 3fSIY fban
T | gHY o 1Y deadl gu Ul @l e o 1dd gU sifecyH T8
HINIURM Tde 1996 H fHeHc SRt T, forge fog AR WK A
ey Us PHINfAURE 3HeHe 3iffedd 2020 &I ™I This

Ordinance has omitted the Eighth Schedule of the Arbitration and

Conciliation Act, 1996, ol fb ﬁi’%@ﬁm, Wﬂﬁw 3R m
& AR § Taiftra g T for R § snfdlecd wohfses g 39 fadus
& SfHehc ¥ UlHe anfdded & R YRdaY § SNfdidR &3 o
gfawr grh, i 3 enfaes Hrefa offts fear &1 S o grm|

TRIedl, TR SR/ 7 dfe S8+ YE 1 & 915 fSfgae
Add WR 45 TG 73 BOIR 159 B4l Bl JAT| §Tg HIc o 20 ARG 7 §OIR
318 DGl Bl ATl dgl T Iadd ™Ed A 32 §oR S Bl
AT BHR RY 3MeRuiig A+g g w3t ot i $UR S 3 J§-
3fiferc SIRRRT & YUR 8g 3H® HeH 33T g AR I3+ Ja-
3ifSae SYSIRERT B HHERIZORME H Hedqul Ugd &Il Hleq H
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3P T 3w WY 3R AT SISl & ATa d SIBRETY & g
HEH IBTU ST Ig © dlip gaah! g e g |

Tgied, 39 fod & oM § ShRiHe offth Picae Rofid Aoigd
BT 3R SHARCH T TTRFA SOy UA-30H fewgqey &1
aia &9 & ﬁTQ _{%_QT &l spares B This Bill inter alia has

amended Section 36 of the Act relating to enforcement of arbitral award.

This provision comes into picture only after the arbitral proceedings are

concluded and the award is rendered.

HeIGdl, 39 A6 U 81 ¢ Udhd & & U= 36 Pol d U 3fiaRad
T8I PR &1 8, 59 d b 3fdcd MRS ol Haqo 1 81| 39 foa
& YRM-36 H sHgHe T fbU 7T ¢ o afe HIE &1 wrsar-tht
aTdl g b s gonm g dl oy Ufdedsl § dicae AT o@dls Dl
DGR T a1 S| 3 o H 3-Alher3 3R 3iecAfcd
fEvage ReegRI=T 9gd 81 BReR, Tiuie 3R TRINed ITRME 81 4
& PRI 23 STl T 8 ARG hUS I AT T, o d H 4 ARG 7 BoIR
bl P fSTIeT 3P foar |

TeledT, 3Mfdce TS HIRTIERM Tde-1996 B gd H a¥ 2015 TG
2019 # i s fovar o, arfes fadl &1 @ 4R SU ud
SCAYAA ¢gY &I Y g 304 ¢ H SRR W, Sl fob gor thsdl
G?IT He Hbided BP[I ay 2017 § PR 7 institutionalisation of
arbitration mechanism & ﬁ’l'q Udh 6I$r Add HHCT ANEd ey ot
Sie g oft &) sregerar & 7S o, Rem w16t Heaye ggma feu
q| 3T YR HT & GRUMH 8 fob 4= T 15 BOIR 818 HIc g13Y 9, SN
SHER!, 2020 H FgHR 19 BOR 632 B TT| g8 2014 H IoMSREAd
gy 10,211 o, SN SFaRT, 2020 H §¢HR 17 BOR 412 8 T8 | T8 99
AR 1T g w31 St R Hidt ot gRT T 7T YR &7 81 gikomy
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g1 gaUE H 2,713 PIC 81T 3R 1,893 IoSRAT gHey &1 a0
Sifar TR A, SNt fb TSRd pieaw = & 3iTar 3|

HRICdT, 3ol §HRT o A 94T H3t ot ud fogR & qe7 /3t
ot 1T $AR S o A H faHT & T W 311 §¢ 38T 8| 391 HH |
g fod 39 < & o 9gd 31a=us §, foraest # THYH $d gu U1

STd ! JHIW Dl g1 Y=9dIG |

ot fRa=r Uvsy (SrAS®HR ATR): THTUM HEIedT, 30 Jgoi- JHTS
U1 9 989 HHR! ARG off &1 U [a4 & e go w9y oo, 39
fore ¥ 3muet SMURY g1 it g3 U STFeRT 3MTexuig e St &
gaed 3 el foh acs d DI b T & SER a1 DI TS b
T 190 M H ¥ URA 1633 VM R g1 Ig 3 a1 &1 7w B
IRHR HT I8 o ¢ [ < H 3™ yqEd ¥ T ®H & g H
SHRER MY, S&T SMACH BT HH Aolgd! F 811 3 e DI (b I
Hel 7 Pel g7 I & 79 § T sifayrg o1 R Uar gt @ i o
T B TR SHRI G 3F Y §¢ Tl ¢ | BTl 39 [0 # 8 U4
e 8, o IR Ygafd ST off It & | IR TR ST DITCbDh R b
AUCS €, S 3 fohar S, a1fes aredt anT off s siae 3iaA
T8l B TG b 3R I o8 f 39S Wi &1 &1F foar a1 21 T8
Uh W1 FH g ST & Y-y 3T Tae H JaWH-36(3) U6
3ffeie= Vo, forad A srieHcd U 71U § SfR adrn a1 @ fob-

“The court shall grant an unconditional stay of an award if it is
prima facie satisfied that: (1) the arbitration agreement, (ii) the
contract which 1s the basis of award, or (ii1) the making of the
award was induced or effected by fraud or corruption.”

25/69



7/9/22, 3:21 PM

Ug el 1 el 39 Aol Bl G ¢ fob g IR =l DI b FWR
gl BIg & 718 § 3R I7! 39 W PIs UNRISe AB 3T US| ST
@Ts SThARA gt W 8! 1 718 g1 31 gadx Yl I8 <=1 i b
fhg TRE & STH HIS 3MId g 3R 1 Wiy e 8id &, ol W
Ve foram o T | 34t & TY-I1Y RT HRT 31 Hgaqul 397 g,
S W ﬁ YD IR STAIAT diedl E which I feel that the Government has
not dealt with properly is that whether an arbitration agreement or a

contract is effected by fraud or corruption is a matter of fact and ought to
have been debated by the parties during the arbitration proceedings. The
tribunal’s reasoning the evidence would be contrary to the Proviso to

Section 34(2A) of the Act, which states that:

“An award shall not be set aside merely on the ground of an
erroneous application of the law or by reappreciation of
evidence”

HeIedl, Fal 4 Hal ol SHSHCY 3T g, 98 Usd QU TN i SHcy &
AT & BT HTH HId 5|

3fd U, # 39 W §gd el dal diam, dfe- a¥ 2019 H S
e M g, S Ugd By & [SWRIfawms &l Ul, 3@
AP 3(F B IoRes AGY &l aF &1 HH Ut 39 fod & Aremm 9
{1 ST XQT 8, SN fob T W81 HeH g1 §H ANT 3R dgo THIol
gt oft 397 S STy P WITd Rl &, Al ST & Y-y § T8
FHe-1 AIedl § [ a8 dhad 3Hfacey & folT B AT 7T §, and not as a
lawyers. BH U UBPR I ITPH! TG Hd § IR ST & IIY-I1Y
YaRM-36 P B SN TH-31Y g, &, 39 W H WPR HI AGIR

P degldll D! AU YD dgd-agd Y=dIc |

26/69



7/9/22, 3:21 PM

SHRIMATI SUPRIYA SADANAND SULE (BARAMATI): Madam
Chairperson, I must say that I stand here slightly confused. As Professor
Ray has said that he is not a lawyer and we are surrounded by such able
lawyers around us. [ would just like to ask a couple of questions. Actually,
Pinaki Misra Ji and Mahtab Ji have left very little for us to say.

I think that the most important point of concern that he has raised is:
why 20157 When we are looking at it retrospectively, which even Pinaki
Misra Ji has said, is there a reason? It is sort of sounding really strange. Is
it made for a reason, and why is there a cut-off? In terms of cut-off, why
not 13, 14, 16 or 17? Normally, this Government keeps talking about ease

of doing business.

So, you have to make progressive legislations. This word
‘retrospective’ takes you back to the past. Why are we looking at that?
What Pinaki Ji said 1s absolutely right. What we discussed 1is
remembering late Arun Jaitlely Ji. He gave the economy and people of
India such confidence during his tenure saying that they are really here to
make a difference - whether things were right or wrong. I am not going to
get into judging what happened in the past. Let us leave that. Let history
judge that. But do we really need to do this? Unfortunately, what has
happened? We have made a lot of changes. We have always supported
this. If you are bringing in some good progressive legislation, whether
you brought it or we brought it, it does not matter; then that is in the larger
interests of the nation. So, why are you constantly bringing these
changes? They are brought in an ad-hoc manner. I mean sometimes I
really worry what really Parliament’s role is. Retrospective is a big thing
but what I really feel as a Member of Parliament, I would like to bring 2-3
things to your notice.
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[ do not want to get into Sections 34 and 36. I think all of you have
mentioned it extensively. As a Member of Parliament, I would just like to
bring one thing to everybody’s notice and to this august House. I think
we should all put our minds together and there are so many wise people
here and a larger wisdom of this group are here. Article 121 of the
Constitution, Article 122 of the Constitution and Article 368 of the

Constitution are very important.

If you remember Madam, yesterday Shri Premchandran Ji also raised
it that constantly, we unfortunately see a conflict between Parliament and
the courts. I think the Parliament’s entire role is about making good
progressive legislation. We do not have to be at war with the Supreme
Court. Sometime we do make changes. Then, it is struck down at the hon.
Court’s level. So, really, where does it leave our credibility? A lot of
wisdom 1is there in this room. I really would like to ask the hon. Law
Minister of India what his thinking is. It clearly says that courts have not
to inquire into proceedings of Parliament and the validity of proceedings.
You know all these laws. So, I really want to know why every time we
are making some rules there are very small changes being made. Do we
really need to bring Ordinances for such changes? Then, the court has a
view on it. So, somebody like me who is really not an expert in law will
be really at a loss. I would definitely like to quote the Government of
Maharashtra’s line. This happened in 2016. With the permission of the
Chair, I would like to quote that the Government of Maharashtra has had a
Maharashtra Arbitration Policy. All State Governments against which
contract with the value of over rupees five crore shall contain an

arbitration clause.

In simpler words, to explain it, for the Government agencies such as
MHADA, MMRDA, which make large infrastructure contracts, it is going

28/69



719122, 3:21 PM
to make much easier for both the sides to arbitrate. It says that earlier in
the case of dispute, the Government agencies used to appoint its own
officials to arbitrate, a practice that was criticised by both domestic and
foreign investors. Such proceedings stretch for years and final awards
were eventually challenged in court by the investors. So, we now have an
independent international arbitrary institution and a Government that is
willing to adhere to it. We are now on par with London and Singapore
where we say that if a dispute will arise, the institution appoints a neutral
arbitrator that will be fixed and there would be a fee schedule and a fixed
timeline for the resolution. This is the Government of Maharashtra’s line.
This was done in 2016. We were not in power. So, this is something good
done 1n the past. I think governance i1s about continuity. So, something
that has happened, we must flag it. So, I really feel that this Government
even in the Budget has talked about a lot of very good infrastructure
projects which are going to come in. It is very important if we are going
to make so much investments in our infrastructure projects. I would like
to quote Shri Gadkari Ji also. He says a lot of good projects get held up
because things are stuck in arbitration and then they go to court, they get a
stay. It is like a rigmarole. You are chasing your own tail and nothing
really comes out of it. It happens in national highways; and it happens in
many infrastructure projects. If you are really committed to such large
infrastructure projects, it is very important that we have a very good
healthy arbitration system, not make those several changes, and give
confidence. You keep claiming that in ‘Ease of Doing Business’, the
Government has gone up in the ladder which is a very good thing if it is a
factual situation. So, I humbly request the Government to please clarify to
us about ‘2015°. It sounds a little bit strange and odd. I would not say the
word ‘fishy’ because we are in Parliament. But I think we really need to
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introspect for a good and a robust system where everybody’s interests are

protected in the larger interest of the nation. Thank you.

SHRI NAMA NAGESWARA RAO (KHAMMAM): Hon. Chairperson,
Sir, thank you for giving me this opportunity to speak on this Arbitration
and Conciliation (Amendment) Bill. There are two modes of arbitration.
One, institutional arbitration where specified institutions take on the
process of arbitration. Two, ad-hoc arbitration — arbitrators appointed by
both the parties. Currently, in our country, arbitration is being conducted
through the ad-hoc mode. If we compare ourselves with the top
arbitration hubs in the world, like Singapore, Hong Kong, London, Paris,
Geneva, we are lagging behind. Institutional arbitration in India has not
taken off mainly because of the following factors, namely, lack of credible
arbitration institutes; misconception about the relation of the institutional
arbitrations; lack of governmental support for the institutional arbitration;
lack of legislative support for institutional arbitration and lastly attitude of

the Judiciary towards arbitration in general.

The main Arbitration Act of 1996 allowed a party to file an
application to set aside the arbitrational award. The Judiciary had
interpreted this provision to mean an automatic ‘stay’ and an arbitration
award was granted the moment the application for the ‘set aside’
arbitration case was filed before the court. So, in 2015, the Act was
amended to state that the arbitration award could not be automatically
stayed. The present Bill seeks to amend Section 36 of the main Act by

which the court can stay enforcement of the arbitration award
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unconditionally till the application for the ‘set aside’ of the arbitration
award was filed under Section 34 of the Arbitration Act was pending and
provided the applicant was able to show prima facie the arbitration
agreement or the contract which is based on the award influenced by
fraud or corruption. I would like to know from the hon. Minister, this is
very important, how would the Government ensure that the ‘stay’
provision made 1s not misused by the parties. There are chances of the
‘stay’ being misused. I would like to get some clarification from the hon.
Minister about some issues which may come up due to the enforcement of
this proposed amendment. I would like to know from the Government
whether allegation of fraud itself could be made a subject matter of
arbitration. I would like to know whether there is any provision either in
the main Act or in this Bill which will clarify this position.

The provisions of this Bill clearly do not specify whether the courts
can take on record additional documents which are behind the generic
record of the Arbitrational Tribunal to suspend the allegation of fraud or
corruption. I would also like to know from the hon. Minister whether the
courts can set aside the arbitrational award under Section 34 if it is not in
line with the public policy of India, without going into the merits of the
case, and if prima facie the arbitration agreement or award was affected
by fraud or any kind of corruption. When there is a contract between two
parties to mutually settle their disputes through arbitration, and when an
award is given by the Tribunal for the same, I would like to know,
whether the Government agencies can interfere with the operation of the
award. It would be good if this point is clarified by the hon. Minister.

The hon. Minister has clarified in the opening remarks about the
removal of Schedule VIII of the parent Act. This Schedule provided the
criteria for appointment of arbitrators. But now it will be specified by the
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regulations made by the Arbitration Council of India in consultation with

the Central Government.
19.00 hrs

There is no clarity on what would come out in the regulations.
Qualified professionals of our country like advocates, chartered
accountants, company secretaries, cost accountants, engineers, etc. had a

chance of becoming arbitrators due to the presence of Schedule 8.

On the one hand, this would have gainfully utilized a large number of
skilled manpower available in the country and on the other hand, it would

have brought a phenomenal change in the arbitration psyche.

I would request the Government to bring out the regulations at the
earliest and in line with the spirit of the Eighth Schedule. The hon.
Minister, in his opening remarks, while specifying about the need for
bringing out these amendments, made a very clear remark about the
practice of procurement of Arbitration Award by contracting parties. He
pointed out that huge layers of corruption are involved in procuring
favorable Arbitral Awards. This statement by the hon. Minister puts a
huge question mark on the sanctity of the arbitration process in our
country. Definitely, experts at the international level will think over this

point.

Once again, I am asking the hon. Minister one question. Actually, are
we having any evidence in this regard? If you are having such an

evidence, why can you not come up with one or two examples?

With these suggestions and clarifications, I am supporting this Bill.
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SHRI JAYADEV GALLA (GUNTUR): Madam, I thank you for giving
me this opportunity to speak on this piece of legislation which proposes to
specify conditions under which a court can stay an arbitral award.

Inducement, corruption and fraud are some of the reasons given for this.

While this seems to be very reasonable and correct to narrow down
the reasons on why somebody can appeal to a court, the comments given
by
Shri Pinaki Misra also need to be taken into consideration and I would

request the hon. Minister to please do so.

The second objective is relating to the removal of the 8™ Schedule of
the Act which deals with qualification for accreditation of arbitrators.
This is, probably, because the Government does not want to come to
Parliament merely to change qualification for arbitrators. This will also
help the Government to invite foreign arbitrators to take part in arbitration
proceedings in the country. I think, it seems to be reasonable. So, these
are the two proposals brought before the House by the Government which

I welcome.

Taking advantage of this opportunity, I wish to make a few quick

points for the consideration of the hon. Minister.

Madam, I hope this Bill would facilitate and help this country to

better our 63" rank in Ease of Doing Business but the main problem or
dispute between parties is when there is a problem in execution or
enforcement of a contract. If you look at India’s rank in enforcing
contracts, as many Members have mentioned before me, which is one of
the constituents of Ease of Doing Business, it 1s not so encouraging. We

31‘d

are lagging far behind at 163'™ position out of 190 countries and time

taken for resolving a dispute here is even 1500 days.
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So, I suggest for the consideration of the hon. Minister to address

issues related to this area. One such issue which needs to be addressed 1s
the state of judiciary in enforcing contracts. I do not know to what extent
this Bill will help in addressing that issue. There is no doubt that we are
getting little success through Tribunals and alternative dispute resolution
mechanism under the Arbitration Act but it is not sufficient because the
problems seem to lie still with the judiciary. In other jurisdictions, there is
maximum deference and minimum interference by the judiciary in the

awards passed through arbitration.

So, | suggest for the consideration of the hon. Minister to create a
mechanism and see that there is minimum judicial interference which will

help us.

The second point i1s that there also seems to be a problem of

incongruous and flawed interpretation of various laws by various courts.

There 1s no consistency. So, I suggest for the consideration of the
hon. Minister to give Government’s interpretation of what such
provisions mean so that they cannot be interpreted otherwise. This, I
think, will help courts and the arbitrators while interpreting the

provisions.

Madam, I will give only one suggestion. My final point is: can we
also think of mandating a clause in the agreement itself that parties should
go to a specific institution that will conduct the arbitral proceedings if
anything goes wrong? This will help to avoid showing partisanship or

partiality towards arbiters appointed after the dispute arises.

One suggestion that I want to make and the Minister also, being the
Minister of IT and Communications, I think, should seriously consider is

that Artificial Intelligence is not being tested even in the judiciary. I am
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aware of some courts where experiment is being done in the State of
Wisconsin in USA where they are using Al to actually produce the
sentencing after the judgement is made.

So, with India’s IT progress, can we also start developing Artificial
Intelligence in arbitration proceedings? I think the issue of inducement,
corruption, fraud, and all these things that we are trying to address here,
could easily be addressed. Except for some very complicated cases, many
of the simpler cases should possibly be able to be done by Artificial

Intelligence also. Thank You.

HON. CHAIRPERSON: I cannot speak from here. Otherwise, I would

have intervened right now. Shri Lavu Sri Krishnaji.

SHRI LAVU SRIKRISHNA DEVARAYALU (NARASARAOPET):
Thank you, Madam, for giving me the opportunity to speak on the
Arbitration and Conciliation (Amendment) Bill, 2021.

There are a few suggestions to be made and a few clarifications are
required from the hon. Minister. First, I will start with the clarifications.
This is the second amendment being done to the Arbitration Act in two
years. In 2019, the Act was amended to create the Arbitration Council of
India. However, till today, this Council has not been created. So, I would

like to know from the hon. Minister how serious we are.

Secondly, there 1s an ambiguity in the Amendment Bill. The Bill says
under Section 36 that a court can stay an arbitration award if the contract

or the arbitration award was influenced by fraud or corruption. However,
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the Bill does not define fraud or corruption. There is a lot of ambiguity in

this. So, I hope the hon. Minister should clear this ambiguity.

Thirdly, even after an arbitration award is given, the losing party goes
to the court under Section 34 or 36 of Arbitration Act for setting aside or
staying the award. This adds to the burden of the court and increases its
time for dispute resolution. It defeats the logic of the arbitration process
itself because you want to reduce the time to come to the conclusion. So,
can we suggest that a time limit should be set on arbitration awards
referred to the court? This 1s similar to the time limit of 12 months for
arbitration award itself. Can we do that? Can we set some time limit for
the court?

Coming to suggestions, because of Corona, our courts went virtual. In
2020, around 66 lakh cases were heard virtually by District, High and
Supreme Courts. The Ministry has done it fantastically. I welcome the

Ministry’s effort to make 14,443 courts video conference enabled as well.

In this time, Online Dispute Resolution has also emerged as a
growing sector. I request the Ministry to amend the Act which can enable
Online Dispute Resolution to grow. There is a need to expand arbitrations
horizontally as well as vertically across the country. This means more
people should use arbitration for more types of cases. I am sure when the
Act was brought in the Parliament, most of the Members must have

spoken about this. But I want to convey the message again.

Regarding horizontal expansion, we need to make arbitration
accessible by common man because currently it is being used largely by
corporates for high value cases. Only 2.5 per cent of total cases disposed
in 2020 were arbitrations and only 0.7 per cent of the pending cases are in

arbitration. So, it 1s very low in percentage. To take arbitrations to every
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citizen, we may think — that is a suggestion, Sir — of 337 Permanent Lok

Adalats across the country. Can they be transformed into arbitration hubs?

Today, these Permanent Lok Adalats are being used as rubber stamps
and deal with only cases of public utilities like power, water, railways,

insurance and telecom.

We support the Government’s intent of making India an International
Arbitration Hub. But we have a long way to go, because a lot of these
cases, as mentioned by Shri Pinaki Mishra and others, are going to
international arbitration. Even big companies do not have confidence on
India. The cases like Future Group versus Amazon and GMR versus
Maldives Airport went to Singapore.

As regards vertical expansion, more kinds of cases need to be brought
under arbitration. In Vidya Drolia versus Durga Trading Corporation case,
the Supreme Court said that tenancy disputes also can be arbitrated. So,
maybe we should think in that direction and we should bring consumer
disputes, banking disputes, and land disputes under arbitration. Asking the
citizens and companies to use arbitration is one thing. But the main
litigator here is the Government. The push for arbitration must come from
the Government because the Government is the biggest litigant.
Arbitration clauses should be added to Government and PSU contracts.
Shrimati Supriya Sule has just mentioned about it. She said that the
Government of Maharashtra is trying to do it.

Arbitration should be used to ensure that payments to contractors and
MSMEs do not get stuck in courts and tribunals. I would like to underline
the importance of strengthening Alternative Dispute Resolution
mechanisms, including arbitrations in our country. If all these things are to
happen, the allocation for the Law Ministry has to be increased. The
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budget allocation for the Law Ministry for the coming year is only Rs.
1,500 crore which is less than half of the actual expenditure in 2019-20.
So, I believe the Government is not giving enough money to actually
deliver justice to the people. I believe that only 0.08 per cent of the GDP
is spent on this. We speak in Parliament that six per cent of GDP should
be allocated for education. But nobody is asking for increased budget
allocation for the Law Ministry. So, I am trying to ask for increased

allocation on behalf of the Law Minister.

If we have to expand arbitration, then we need more fiscal resources
for capacity building. I hope the Government will consider my
suggestions, particularly for removing the ambiguity in Section 2 of the
Bill and setting up Arbitration Council for implementation of Section 3 of
the Bill.

With this hope, I would like to say that YSR Congress Party supports
the Bill.

SHRI HASNAIN MASOODI (ANANTNAG): Madam Chairperson, I
thank you for giving me this opportunity to speak on the Arbitration and
Conciliation (Amendment) Bill, 2021.

Madam, alarming pendency of cases in courts, increasing litigation
costs and long delays call for a swift ADR mechanism. Arbitration and
Conciliation are important components of ADR mechanism and,
therefore, every effort to hone up and strengthen the mechanism is a
welcome step. I believe this is also a step towards strengthening the ADR

system because arbitration is a very important component of the system.
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Shri Pinaki Misra gave a dispassionate analysis of the amendment.

After that, I do not think much 1s required to be said. But I have some

apprehensions and I would request the hon. Minister to look into them. I

would like to say that there can be no major disagreements with the intent
and content of the Bill.

First of all, are courts not already well equipped with a mechanism to
take cognisance of fraud and corruption wherever they come across at the
initial stage when the agreement is sought to be implemented by
appointment of an arbitrator or at the appellate stage? So, why should we

go in for one more mechanism?

Secondly, what is good about arbitration, and for that matter, any
other component of ADR system, is that it is efficient, more efficient than
the run-of-the-mill court proceedings. So, we will be caught in procedural
wrangles. Every time at the initial stage or later stage, when the question
of fraud and corruption, which are now open-ended concepts, are being
agitated, will we not be caught up in procedural wrangles and end up with
more and more appeals? As has been rightly pointed about by Shri Pinaki
Mishra, it will go all the way for many appeals like first appeal, second
appeal, OWP, and other litigations. So, I would request the hon. Minister
to come up with some suggestion so that we curtail this right, because
otherwise this will go on and it will be self-defeating and it will defeat the
very purpose of ADR system.

It is because, then it will become run-of-the-mill with procedural

wrangles of a law case or lawsuit in a court of law.

Secondly, expedient and affordable justice, as I said earlier, is the end
game of our arbitration. But this will not make it possible, or this may, at

least, frustrate that objective.
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Thirdly, why should it be done retrospectively? Then, that may face a

legal challenge. It is true that for a procedural, law you can go in
retrospective, but here some important rights could be taken away. That
also is to be considered. But our Law Minister is a legal luminary; he
knows it well. This may have some kind of a challenge because we know
that this is not the end word. It will have a judicial scrutiny at the level of

a constitutional court.

Fourthly, day in and day out, we say that we should make it a hub of
investment.  When they say that they would allow 75 per cent
disinvestment in the insurance sector and other sectors, all those new
players expect an efficient justice delivery system. That is one of the key
factors that persuades them to come and invest. But if they find that the
justice delivery system that is proposed to be given is such that even after
they sign an arbitration agreement, it will land up in controversy, that may
stop the investment or that may have negative impact or fallout on this

investment area. So, all these areas need to be looked into.

There was a suggestion made: “Why not ask the parties to go to an
institution?”” That cannot be done because that will kill the very spirit of
the arbitration. Arbitration means that you have a participatory role and
you decide as to whom you ask for arbitration. If you say that there is
already a fixed institution, that takes away the very spirit of the

arbitration.

So, with these words, I expect the hon. Law Minister to just give
some kind of an attention to these suggestions so that all the concerns are

addressed.

Thank you.
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SHRI N. K. PREMACHANDRAN (KOLLAM): I am thankful to you,
Madam Chairperson, for giving me this opportunity to speak.

[ rise to oppose this Bill as well as the Ordinance, as it is a clear case

of abuse of the legislative process.

There have been continuous amendments to the Arbitration and
Conciliation (Amendment) Act.  The parent Act of 1996 was
comprehensively amended. It was repealed. Then, a comprehensive law
came into existence in the year 2015. After having long deliberations in

this House, this legislation was passed in 2015.

Subsequently, in the year 2019, it was again amended. Then, in the
year 2020, again they came with a piecemeal legislation to have two

amendments in the original Act of 2015.

Madam, my first submission is that this piecemeal legislation is not
good for a healthy legislative process. That means, the Law Ministry or
the concerned Department is not putting their wisdom as to the impact of
a provision which is being incorporated in the Bill. This point has not
been taken care of. So, it is an absolute failure or callous attitude of the
Law Ministry in drafting this Bill without having known the impact of the

Bill. Does the Government know as to what would be its consequences?

That 1s why, I am saying that bringing of the continuous and recurrent
amendments to the Arbitration and Conciliation Act of 2015 is not a good
signal for a healthy legislative process. That is my first point, which I

would like to make.

SHRI PINAKI MISRA: Similarly, in the IBC and Companies Act, there

have been recurrent amendments.
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SHRI N. K. PREMACHANDRAN: Yes, similarly, in the Insolvency and
Bankruptcy Code, there were continuous and recurrent amendments. It is
giving a bad impression. People may think that it has been amended for a

particular company or an individual.

Here, in this Bill also, such an apprehension is there. I am not going
to mention anything about it. But because they are coming with two
amendments, [ would like to know the purpose of bringing them. For

whom are they bringing it? They have to think about it.

This i1s the Parliament. It has the legislative wisdom. We are
legislating a matter; we are amending this Bill. But for whom? To
safeguard whose interests, is it being brought? I would come to it later
on.

Madam, while coming to my second point, I would like to know the
urgency in promulgation of the Ordinance. I have full regards for our

hon. Law Minister.

Please explain that emergency. What is the urgency? What was the
extraordinary situation prevailing in the country during the COVID-19

period so as to promulgate an Ordinance on 4th November 2020? 1 would
like to know whether the provisions under Article 123 are being complied
with in this case of Ordinance promulgation. What was the exigency?
What is the main purpose to get an unconditional stay? What is the main
purpose to reclassify or redetermine the norms of accreditation of
arbitrators and to re-evaluate the qualifications and experience of the
arbitrators? These are the two proposed amendments put forth through
this Amendment Bill. There 1s no emergency or exigency. What
persuaded the Government or what forced the Government to bring such

an Ordinance during the lockdown period or during the COVID-19
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pandemic? The executive legislation by His Excellency, the President, is
also an abuse of the Article 123(1). By promulgating an Ordinance to
help somebody, I do not know who he is, but, definitely, it is giving a
clear message that this Ordinance promulgation is not in any public
interest. No such emergency or exigency is there. That is the second

point. That is why, I am saying that it is an abuse of legislative functions.

The third point, Madam, is about the intent of the Bill. What was the
purpose of the consolidation of the Arbitration and Conciliation
(Amendment) Bill 2015? Three purposes were mentioned — user friendly,
cost effective, speedy disposal as well as neutrality of the arbitrator.
These are the three principal aims by which a comprehensive legislation
of 2015, the Amendment Act has come into existence. My simple
question to the hon. Minister is whether these purposes are being served
by these amendments. No, they will never be served because it 1s having

a negative impact. [ will come to that point later.

As far as speedy disposal of cases is concerned, I would like to know
whether this 1s giving unconditional stay to the proceedings or to the
awardees a speedy implementation of this. So, the intent of the Bill itself

1s in doubt.

Now, I am coming to the amendments. The first one is regarding the
unconditional stay. My learned friend Pinaki Misra has well-clarified the
point. So, [ need not to repeat it. But, Section 36 1s very clear about it. I
would like to quote Section 36(3): “Upon filing of an application for stay
of the operation of the arbitral award, the Court may, subject to such
conditions as it may deem fit, grant stay...” Suppose, there is a fraud, if
there is a coercion or there is an undue influence or if there is corruption,
definitely, the Court is having the absolute authority to grant a stay of the
operation of such awards for reasons to be recorded in writing. What else
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is the Government required to have a stay? Where does it say
‘unconditional stay’? To my limited knowledge of law, order of a stay
itself 1s a discretion of the Court. How can you describe that
unconditionally you have to provide a stay? If prima facie case of
corruption and fraud is there, unconditional stay has to be granted. That
is the provision by which you are going to amend Section 36 Clause 3.
My point 1s that Section 36(3) is sufficient to grant a stay on the operation
of an award. Why should you come with an unconditional stay? That is
why, I am, again and again, raising the doubt or apprehension about the
intent of the legislation. It is not for any public interest because the
discretion of the Court is still there. Madam, you are well-eloquent and a
legal luminary. You are also a practicing lawyer. What is the meaning of
‘as the Court may deem fit’? Suppose, this amendment is carried out, let
it comes to the Court, definitely, there also, whether it 1s a fraud,
corruption, undue influence and coercion, the Court has to be satisfied
that this case is deem fit for granting a stay. That is why, I am, again and

again, asking what is the purpose of this amendment.

The second point, Madam, is regarding the retrospective effects.
Mabhtab ji is here. I could not oppose the introduction of the Bill because
of the turbulence in the House.

He had made a very valid point that day. I have gone through the
records in which he says that that was lacking logic and reasoning. These
are the absolute words he said. The Bill lacks logic and reasoning. These
two things are missing in the Bill. It provides it with retrospective effect
from 2015 onwards. An explanation is given to Section 36 (3). It is very
clear that the intent of the amendment and the Ordinance is just to meet
some other purpose. How can you give it with retrospective effect? It

means that all the cases, in which awards were already passed and appeal
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is pending, are going to be affected because of this particular stipulation.
You are always talking about the credibility of our arbitration
proceedings. We have to be the hub of the international arbitration; we
want to make India the hub of the arbitration. How will the businessmen
and investors come? ...(/nterruptions) Madam, I am just concluding. I
would just ask how this retrospective effect can be given to all these

proceedings. That is why, I have also given a notice of amendment.

Madam, now, I come to the last amendment. The second amendment
is regarding the omission of Eighth Schedule in which I differ with Shri
Pinaki Misra. Kindly see the Eighth Schedule by virtue of Section 43 ().
The Eighth Schedule is very clear. What are the qualifications and
experience of an arbitrator? It is well-established and general norms are
applicable to the arbitrator. Now, what the Government wants is this. This
is the usual and regular practice in Parliament nowadays that everything is
being vested with the Executives, with the Government. It is as may be
prescribed by the Government through the regulations. So, here the
Parliament has the right to prescribe the qualifications of an arbitrator; the
Parliament has the right to prescribe the norms by which accreditation can
be done. This is being taken away. The Parliament is the right forum to
describe what the qualification should be, what the experience should be,
and what the norms for accreditation should be, as an arbitrator. But
unfortunately, this right is being taken away from the Parliament, and it
will be decided by the Executive through regulations. So, Madam, these
unnecessary amendments are being brought into the House. The
Ordinance promulgation as well as the Bill is lacking clarity, lacking
logic, and lacking reasoning. Hence, I strongly oppose both the Ordinance

as well as the Bill. With these words, I conclude. Thank you very much.
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St Murter S (a5 ITR): TG FHTART S, S0 q Aoy
3R goTe (@=neq) fadue®, 2021 W didq &1 AT fan, 39 fau o
3TUHT MUY § | H 39 fod &1 0T &3 & foru WST1gen gl

o gt ar ffAeR 9 iR vre St &1 e wxal g
IRPR D YAl fbd UPR &1 5, I8 99 UdT Iddr g fb o 2015 #
3fdex™ foa # T=eH fohanl 59 &g ay 2019 § G=meA o)
FdaR 2020 H 3HTSAT AT 3R 3/F T8 2021 H HSHE fdd TR == R
&3

3T & S AFS a9 2000 ¥ U §AR <X H &, UH-91d 91
&1 Y HH Y HH TH AT BT HUeRT 81 H AT UT| WBR
STHT TIHE dd gU 3R 3qP! THRAT &) @ §Y T FAR P
3HgHe @3 fh U I1d § 39&T MUeRT 81 9U| §9& dlc 3R i

HIC Pl HS T I THD [T B: HgIH TRICTH BT Uifdo b T 5|
81 39 §1¢ 9gd I HIIT & HYd gld gUST B

WHR & IgH d gg 1t 31 i wis 3R R@E ¥ Tad feR
3T & A1erd  fou 97T € | TRPR T IR R Siedhar fg@rd
gU 3fHgHe ARl SUH WRAMC ¥ & d1d g5 ol H AFAT § fb 39
3HsHe & HIHH ¥ 98d sa 3R 331 Muig g @1 81 39H 9al
fad, el WIR &1 <1 ¢4 &1 91d 8l 6! ol fhd UHR & Tad TWR
§9I4 ST B, 7T7d TS Bld ©, U8 89 Id Al & foU S+ =TS §1d

To! § | BT I BT TITD AT

A T Hid Bl DR Pedl § — JaBb] I, ] b
3R a1 fayrg| &R afad &1 Ay Shal ReR & Ui g1 #
AT § 30T 39 UHR P 3HSHE HR- &1 YI9 81 38T 6
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WREHR f9d H T I A1 W@ 81 TP - WRAMC K DI 91 85 &
IR 3fdlesd SRR 3w fEa1 & T ¥ 89 Vsgd B 3Hiffe
FRb W[ B P 91d 83 ¢

T [dmTaRid o1 H S8l §iaHM ANl &H ®Rd 8, YT o= 31
9312, 39 fof g0 o & Iy Hrdie &1 @ §, W gy | o it
3R Wt §, P! Go%d BT 39 WNHR BT S ol § A € b
gg g3 8| SUPT g1 Ud arll ®I fHd®HR W &l dietl ifend
& IR A 99 faRiy grar 8, df & Faft-aft fefar vt € ok g +ft e
Hdl g1 fooddt +ft AT 7, 3R Us U &) A1y 8iaT § 3R g U8l
P! JHAH BIdl g, Al I9b aR H fauef B A IS DI IR
g SUH DI &l Ad -5 g | ARG b1 Ig SMUBR gl g | AfdbH, TTerd
P ATl Dl Ah & AT i} 9 WHR SHife-g il g 3R g 9P
SR H 5 fewuft gt B, @ Ff¥d ©u ¥ 87 o Iival & g8 R
deT gl & | I8 Wt Fel T o Alepers & THg SHife~d M &I &
TaLgEHd A2 4 IR P T 3iTe19 3T ATl ABSST He TH
BT, PRIAT b g UPR BT U YR U2 IddH U &b HIETH T 3R
Hfsar & A1eaH ¥ 89 @R gAd o fob T 3R 99 31 I&hdl & | TRe-
JIRE d1d Ad U1 RBR DI TAd BT DI b ardl & AT 39 THR
BT ST A B Mgl Ut 3R WHR el ST ardt 8, T
o A g1 39fa, favieh el & @ gRT 8% Siife-d &1 fajiy &=
Fgl db 3fad 8, I8 TR IHe H el 31T gl

3 f9d ¥ gehr § Us 3R 910 ST Ig | HA UL 3 Sff &
3 IR # ) foreht 81 IR qd aaasii A w81 fob 95 IR o ufem ||
9 TR U9IE St d U Al gl S5 34-3M3¢ IR aIdl &l
SHGR! g1 # a1 § T gu™ #@t St &1 §1d & A9 ara antl &t
AT 30U X H 9gd odal § 3R T al H-wex & Ard 3o ot
fasyra s fooan & 1 o uer o g a1 faue & &, 3md S @i, SR &¥
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A HIo g 9F & ford foean g, $H-9-%H T § gl AT €1 09 &
SR TR, O R & ATHH Y, N 91d 39 o A g1 381 §, U8 & O
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98 I IHY d% Iadl 38T § 3R A HAS Sd1 98 THN | PIc A
UfST €1 H Al § T AR < 8 S b faIad &1 Uifde 81 89
AT Bl Al 3faTad Pl el 3HEHad o1 difetl $8 Idl 8
el d PIE 9ad g1 @ < H 34 USR &1 THh Ja g1 |
IRPR Bl 3 dGDhR Al HGAd b HIEHH F IR Bl Bl FHIeRT
Y Bl SUB] T TR AT Al

T U@ 3R DI 91 o1 g, e aR J 94 w3 ot 7 )
3T T B a1 T Farm U7| Ifd YHR I91G ot o & o fod gHe
BId §, T8 91d 3MTUH! 3R WHR &I Y Tar g, Hifes et ot faa ot
IR | 31T IYP! UTfeiaTHe H GHAH 61 T Hd g | T8 91d Jal
g fob fora & S St <ivast Bidlt ©, 98 d8d -3 ANl &l 9H |
e 3Tt 81 PIs PHedl Tal |, I8 1d QT g1 UMY, YU Hat off
=9 §1d &1 forp foran © o @f & fo@ &1 it ga1 S g
TIfeq, difs I aafad Hft ITH) Ue I 3R IHY &b | ITH)
JbId P UMY T D1 TGS 9 US| T2, 98 Srar i & Ot IS aopia
IYD! THRTE A HY, 3 d1d I gH §gd Sleal I H oA AfeU | Sd
U W H Y, 1 3! H=1 Tg! At o g & Il &l draql-
HTA S IR H UdT 7 Ia 3R 9 gE-URH 8| & FART < 70 1A
&1 RS 1Y Hh 3AF 1 8T 8, dl U | @l &b S0 ggd Rieud
g AR, T A AT 8 | § =g 6 39 aR H oy fewht 3| & U
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IR TR Areowy 3R gag (@ye) A9, 2021 &1 74T Fd g
U ST B FATE Bl g1 H I b A9 R wIg S Ad
3feTad 3R o ST & oidel & R | 39T fewoft sifay =Rur o
&7 | 9gd-9gd Y=g |

SHRI S. R. PARTHIBAN (SALEM): Madam, I thank you for allowing
me to speak on the Arbitration and Conciliation (Amendment) Bill, 2021
which seeks to further amend the Arbitration and Conciliation Act, 1996.
The Arbitration and Conciliation Act, 1996 consolidates the law relating
to domestic arbitration, international commercial arbitration, enforcement
of foreign arbitral awards and conciliation. The Act is based on the model

law adopted by the United Nations Commission on International Trade
Law (UNCITRAL) in 1985.

Further, the Central Government had amended this Act in 2015.
Subsequently, some practical difficulties in the applicability of the
Amendment Act were pointed out. To address these difficulties and to
promote institutional arbitration in the country, the Act was once again
amended 1in 2019.

Meanwhile, keeping in view the court rulings and in order to address
the 1ssue of corrupt practices in securing contracts or arbitral awards, a
need was felt to ensure that all the stakeholder parties get an opportunity
to seek unconditional stay of enforcement of arbitral awards, where the
underlying arbitration agreement or contract or making of the arbitral
award is induced by fraud or corruption. Also, to promote India as a hub
of international commercial arbitration by attracting eminent arbitrators to
the country, it was felt necessary to omit the Eighth Schedule of the Act.
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Now, the Government brings some amendments - a second proviso

to sub-section (3) of section 36 to facilitate unconditional stay by courts;

to amend section 43J; and omit the Eighth Schedule - with a view to

empowering the Arbitration Council of India to lay down norms and

qualifications by way of regulations for the purpose of accreditation of
arbitrators.

There are still some points which I would request the hon. Minister
to consider. There is small scope of appeal in the arbitration award. If
there 1s a problem with the award, there would be no scope of appeal or
correction. There are a number of institutions providing the facility of
arbitration; it becomes very difficult to choose among the organizations.
This makes it difficult to ascertain the applicability of the laws relating to

international arbitration.

One of the major issues faced during arbitration is the cross-cultural
language barrier. There is always a discrepancy in the language and
culture of the two regions. It becomes very difficult to bridge the gap and
come to a unified solution. If the matter 1s complicated but the amount of
money involved 1s modest, then the arbitrator's fees may make arbitration
uneconomical. There is no opportunity to cross-examine the testimony of
the witness as well. The standards used by an arbitrator are not clear. With
the recent amendment adding Schedule VII — Measuring Impartiality of
Arbitrators — there 1s very less chance for the corporates and companies.

The Government has to establish commercial courts in all States to
deal with the arbitration appeal and execution proceedings. The award
NJS stamp duty has to be increased. Levy of Stamp duty increases the
revenue of the States.
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During award execution proceedings, the court fee has to be
increased nominally. It can reduce the unnecessary execution proceedings

before the court.

Arbitration proceedings have to be extended to the motor accident
claim proceedings also. The victims can get their compensation in a very

short period.

The Government has to encourage the establishment of district-wise
private arbitration institutions. The banking institutions have to resolve

their claim through arbitration.

As the Minister is present here, I would like to remind him of the
long-standing demand to set up a regional branch of the Supreme Court in
Chennai for the benefit of people of Tamil Nadu and other southern
States. The Supreme Court has equal and sometimes even more power
than the Government. So, it should be accessible to the common citizens.
So many cases do not go to the Supreme Court because of a number of
barriers, namely, it is inaccessible; it requires traveling to Delhi and back
which is quite expensive and time consuming; there is also the issue of
language etc. It 1s high time that we had a regional Supreme Court in

Chennai.

Moreover, I request hon. Minister, through you Madam, to set up a
Chennai High Court branch in Salem. Salem is located in the middle of
Dharmapuri, Krishnagiri, Erode, Coimbatore, Karur, Namkkal and
Kallakurichi districts of west zone in Tamil Nadu. During the British rule,
these districts were called Salem Jilla. These areas’ people need to travel
more than 350 kilometres to get justice. Hence, I request you to set up a
Chennai High Court branch in Salem.Thank you.
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SHRI KODIKUNNIL SURESH (MAVELIKKARA): Madam, I would
like to thank you for giving me an opportunity to participate in the debate
on this Bill.

Madam, as stated several times earlier, any Bill that takes the route of
Ordinance brings democracy one step down in its authority and I oppose
the Bill primarily for the same reason.

While introducing the Bill, the hon. Minister had said that the Bill
seeks to facilitate speedy appointment of arbitrators through designated
arbitral institutions. There are two issues in this statement made by the
hon. Minister — speedy appointment and designated arbitral institutions.
What are the designated arbitral institutions in India? As per my
knowledge, they are Delhi International Arbitration Centre, New Delhi;
Indian Council of Arbitration, New Delhi; Construction Industry
Arbitration Council, New Delhi; LCIA India, New Delhi; International
Centre for Alternative Dispute Resolution, New Delhi; and ICC Council
of Arbitration, Kolkata.

It can be seen that all these institutions have framed their own rules of
arbitration which would be applicable to arbitral proceedings conducted
by these institutions.

Madam Chairperson, therein lies the problem. Where is the role and
regulatory authority of the Indian Government lying in this set of
companies that have set their own set of rules and what are the guarantees
of a fair arbitration in such institutions? The Indian Council of
Arbitration, as the apex body in arbitration matters in the country has

handled the largest number of international cases in India.

My point is, when you observe the composition of the Indian Council

of Arbitration, you will not see a single person representing the
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Government. The list of panel of arbitrators as seen on their website as on

215 January, 2021 is composed of former judges, advocates, engineers,
chartered accountants, executives, maritime experts, businessmen, and
foreign nationals. At the time when the corporate world is getting more
and more greedy and profit minded, handling of arbitration must not be
allowed to circumvent the presence of Government through a serving
representative. The panel of arbitrators must have sufficient representation
of the Government than being limited to five council representatives.
Madam, I am not going into all the details because of the time. You have

allotted only two minutes. I am not taking more time.

The Government in the first place amended the arbitration law to
ensure that all stakeholders get an opportunity to seek unconditional stay
on enforcement of arbitral awards where the agreement or contract is

induced by fraud or corruption.
19.42 hrs (Hon. Speaker in the Chair)

Hon. Speaker, Sir, I am concluding. I am not going into the details. I
would like to ask the hon. Minister, through you, Sir, what are the
mechanisms to precisely determine whether any agreement is based on
fraud or corruption. How could a person’s right to approach the court to

impose a stay on an agreement be enforced if he is wronged?

These questions must be answered by the hon. Minister. Thank you.

AT 3ehel : e Sit, o 3y SiaT 9rgd 82 319 H31 ot &
A & 16 WPIHI0 HR A1 37T FHAL S & S & a1 § did a7l
8H FARfh bR HRal el |
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Y 3fa TipY uTe: AT siemer Sft, A I f Sier foa § gafen
e BT 7! gnft|

I SIS : BT, 3T DIt T B AT 3T BleT IR ¢ ST

oft 3 <P~ UG : I UH 91 &I 9gd UAal ¢ b W fawg , =18
gAR a1e1 81 a1 1] 8 B, S5 aob il o] &1d b1 g1 7 311 3ot
fagdgde fewfor ¢ut, 39 o & 9 Ias &1 SifieT H | 1

want to commend the knowledge and understanding of arbitration

proceedings of all the non-lawyer Members also, and I am placing on
record my deep appreciation the way all of you have conducted. Due to

paucity of time, I am not going into details of all the names.

W, ¥ U8 $S oA §1d He1 aedl § | 9 IR HI%! I] Bl T
%I I will speak both in English and Hindi languages. It was said that what

are we doing, India’s ranking in the Ease of Doing Business, etc., etc. ﬁ

S 813 P! Gl-di- §1d §gd B fa-5dl o 1Y BT dredl g [ &
A St P WHR HRA DI SHFGRT I 3G T Th gd §1H]
Bl 8 3R H I Y| We will make India a big hub of international
and domestic arbitration, and all these exercises are basically designed for
that purpose. WWﬁ%MﬁWﬁWWWE@?ﬁEﬁ
NUIRED 3@ BIH BT EIT%QI But just to recall value, Sir, T 3 Eﬁ
fAUTT &1 4 BT YTl We set up a big Committee headed by Justice

Srikrishna, former Supreme Court Judge. Many other retired judges were

there to give recommendations.

What did he recommend? Shri Galla said that India needs to have a
big fillip for institutional arbitration. I want to convey to this House that |

have got all this list. Today, India has got 36 institutional arbitrations. I
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want India to have 500 institutional arbitrations. I want India to have
district level institutional arbitration. HX, old ﬁ gg ERECE el Yl, ﬁﬁ
U= AU &I wel fb ST g3 Ay R fewmen f& wei-wel @
é%c"iag\&alrﬂ gl To my utter shock and surprise, whole of North India
except Delhi, whole of Eastern India except Kolkata, including your State
and my State, had no institutional arbitration. ﬁaf ol b QFI hH :f_so[
AT | Then we created a proper Arbitration Council of India, which shall

erade institutions. 3§ IR-GR TN H8 g & [P (S 8ldl & TH 3B
U Sy &1 U iRue ag ot g1 fos 396 Tgl srfdes &1
Bad fd fe= H 81T 81 And the institution which delivers it fast will

have greater clientele and greater acceptability. An institution where

decisions are taken on merit and integrity, and not on corruption will have
greater acceptability. An institution where the arbitrators are more

qualified and diverse will have greater acceptability.

Shri Galla, I wish to tell you that when I was making this Bill, I said
that technology is a very extraordinary subject. Everything cannot be
done by judges only. Can we have eminent people of technology to decide
technological disputes? We must have that flexibility. Therefore, the first
thing which we did today is removing the Eighth Schedule. I must
compliment as the idea came from your suggestion that we must give the
flexibility to the Arbitration Council of India to lay down the norms of
eligibility of the arbitrators.

I want to make it very clear that foreign arbitrators are welcome in
India. I am not saying this just today. Please see Section 11. I would like
to read that. I thought that I must clarify this confusion from the floor of
this House itself. It clearly says, “A person of any nationality may be

made an arbitrator”. HRd &1, gHaT H dgl I Hf sffaced 31 S,
RE:C] ]%'IH gﬂﬁ aﬂé deddld -] v Py %’I We have a very open mind
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regarding that. India welcomes arbitrators of any nationality. As the Law
Minister, I am making this statement very clearly on the floor of the
House. If you want to make a hub of this, then we must give autonomy to
the institutions, and, therefore, we are promoting institutional arbitration
in India, both for international and domestic arbitration. Therefore, that 1s
the scheme of the Act.

Certain 1ssues were raised. You can see why we are bringing in the
amendment. Shri Premachandran, you have a problem. I always
appreciate your great perseverance in opposing with such eloquence from
2014 when we have been drafting so many laws. I salute that. But I would
take a contrary view that if there is any hiccup in the implementation of
the law, an open Government must do the correction so that the law works
in a very flawless manner instead of allowing more and more confusion in
the courts. I see it in that way and that is why we have done that. ¥X,
a’gﬂc‘vhﬁframﬁ% ST Hicde B o ”IF 8, TN Tl H Yo &
T Ueh d1d BT dgd] EI India’s overall ranking in the ease of doing
business in 2015 was 142. Now, in 2022 it is 63. Just see in five years’

time how much growth we have done in the ease of doing business. In
terms of enforcement of contract, Shr1 Pinaki Misra, we were ranked at
186 in 2015 and now we are at 163. We have jumped more than 20 ranks.
Of course, we need to jump more. 3T IAT 3P g, T8 H g 3
3T g1 drgdl § | a1 I8 Y ¢l fob 9w ANl Sff & 31 & 91
HRd BT I Tg1 8 3R 3FT O IgT § 3R H 4T, I8 & 3 9 |

3P| He-1 Aredl § |

We have also changed the performance of contract. 394 q_s'@f ﬁ‘éﬂ Y[
foh 3R Ficae el gl i WIel SHS @Sl 3R TR S| g9 39

s frarfe 78l enforcement of contract is the primary pre-condition.
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3R 3T gl B Fhd & o QORI UTeT F HRIHR I SHS agd
B3| We have taken a lot of steps in pursuit of ease of doing business
and we shall continue to do that. HX, dgd IR 91d &1 Tlé % fo URd H
AN T W | YR § TRT 3910 ST fb YR H fae-9 & o
3BT AR 8, YRA § UM S for YRA H Ceids A §, URd |
E'Fﬂ%m 3-ITEP[ fd YRA T human resource is very competent in the field of
technology, in the field of law. H 3115l 98 3q I U §Td HeT Iedl §

ﬁ%mﬁgﬁm%uﬁmmtﬁaﬁél India has some of the

finest lawyers in the world; India has some of the finest judges in the

world, but I see a new kind of monopoly happening in arbitration
proceedings. Why? 1 am staring at you. Why? ...(Interruptions). Eﬂ@
TGl Tl didwm, 39 df fHfFAer &l @18 Jobd 7 didq alfolg, 3T
YA MU ... (HAYM) 3T H 9gd ¥aTel U0 ¢ &1 § dredl g &
YRA & ofarel &I Y gHaT A 39 e ¥ s=id W, o9 9 a® @

and I am very clear, my good friend. Any kind of new imperialism 1in the

arbitration adjudication is not acceptable to me. India is a rising power
and therefore, India’s judges, India’s lawyers should also be given due
respect globally. X, Ud d[d 3R 3Tt % fo 3o+ foar i %’? A
AT W T | TS| g1 T xR T § 8T 7, 39 [ W
o gfar o <, | ded 4T, 91T o Tel WR T, giar J o RE 9
5’%@3 _g.ﬁ?.pf%, 3B ABR El_spf HIYdhd %I There is a great sense of
unease, globally speaking, on the manner in which Bilateral Investment
Treaty arbitration adjudication has been conducted. Why? R, HEH! I
g | I Fgl i 89 3 T8l I FAferm $ud g-ave Bl | 3T 10
firfere @ 15 firferem swa%e fovan, # Rith T weimoe < W@ §, 3@ 39
3 H 3MMUP SIUR 14 61 g3, 3T TR STfeceH HR fea|
I want 100 million damages because my time is spent on such and such

things. TR, & HRU, H I8 3Gd I He-1 dIedl § (b Pg Blc-BIc ol
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A %l f& g0 @l g S | f59 dRE T dIgdcd gaxcHc dIct 3a- Ble-
DI TN & FITATH I T8t &1 When 1 started, I was amazed myself why

is it that in Bilateral Investment Treaties, we do not see punitive damages

against big countries like Europe and America. Why? Today, be it South
Africa, be it Russia, all of them are having a great sense of unease that
they do not want to join this international architecture of Bilateral
Investment Treaties. & T& HRJ P 3R ¢Wd g b YR T HX 8T 82
YRA &1 Sl QR 3MfhcaeR 891 Hel & & gHaT &I g1 U I
femmr U f& g0 SR ¥ Ay & o &l g8l a1 @18d o
faq=h snfaced +ft oy, fac=f dufat it oy, 39! g0 R Tgfeaa
STl We will give all the facilities to have a complete, good and friendly
arbitration regime for quick adjudication of the disputes. | R EARGACE] _§’

3R TSl Hg FaTd fHU 1T 8, ST g3 TP AU H JdHT TST|
T gufe wet fb URd & te IR g8 1 Rew ufded g simeem of 39
®s SRR YA 3T 399 B b T RIMR g 78, gurt
SR g fob YR T 3 RITTGR 9+ | T SR 3T g | § 3R
ST SAT8I WR & | They can develop. d SUH HTH HAT Aled | S &Td
3Tl § fob g9 T il | HA ugd Y et T T IaRM 34 H T 91d
AT & [ 3R HRRM R hie U Bl WiHe § ol Ufedd Tiierl &
SR T T 3R 9P YR R ot Sfdex@ &l 31y Tonfig =
Tad € fr HY feurgs frar S| U 91d S 93 <™ 9l §, 98 a1
gH §gd a9 § e a8 fob g9 arnl A df # 34 91 § uikd
foraT 8 3R 98 98d 81 Yo V< ®, 310 AT W =18t 31N I fdd g
T, Afeh1 ITH T a1d iR Fel g,

“The award 1s in conflict with the public policy of India only if it was

induced by fraud or corruption or it is in conflict with the most basic

notions of morality or justice.”
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Afaewar SiR < &1 dot URTYS Argarst I +i ag g Ad Tat
T g, Ot g8 i faTrR 8 whar 81 g3 §8d 99 U9 U g1 W, H
3TUY U AT ISl § b U 3fars g1 a7 3R T WiHe gl Tl
Wit 3R 3aT8 gH & g UHT Uil 71 foh 39 URY his g3l g
T SHfUBINGT = 9 form § SR S9H dhaR = g faar 81 W, &
fpar oY wel Weftang SRt Bt a1 I 6T §, FEl THIAEIR &l
8T &1 feh 3faTS 8 TN, 3N I Aal g1 AMRU| S Bl 3a-
foit =TT g =T

Yes, they have a point that : “Why you have to make it when it is

already there in Section 347 It is because we had said that there shall be
no automatic stay. Therefore, from that automatic stay we are giving this
window that if the court is prima facie satisfied, HX, 3UH! § gd vl
3IHT §| Prima facie satisfaction BT U STUR BIdl & | T TH ISR
BIEd B U Bl HIAoT 8idl ©, I8 6] aldl & | SHIRI 8idl 5, e
ﬁcﬁé %&ﬂ % m 3-|T3“ﬂ'$F Al % ar dedl % — cognisance, because
prima facie. R RIT T T W 781 81T | IhId e s aﬁvaa'[%—cr
ﬁprimafaciemwmmmﬁ;ﬁ 10 W%, S
HRU IS g3 g, 79 BHIc HIF Ihdl g | SO 91d I8 ol 718 & [P you
will promote more litigation. dg [ dob %‘? IR T | fpdt ol Rrprad
8, Al SUR SR oY [SHLS B G| I Had BISd 34 & bdd db
%I The stay is not unlimited. The day the decision on Section 34 is
decided, the objection is rejected and the stay goes. dfde Eﬁ gg ddid
f 3R hig ¥ PIs Hicde HIPp U @ forg 7T 3fR foredt yewr a1
D! R fegAd 10 TR HRIS T 5 TR PRIS ¥ & & [olT Hg

el %I [ would request Supriya ji to please do not confuse this with the

issue of retrospectivity of other award that you have in mind. No, India

respects the authenticity and sanctity of awards, which have been there.
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This particular law operates in the limited field of fraud and corruption

through which it has been obtained. Retrospectivity 1s a different ball
game altogether. I thought that I must clarify this issue. X, 39PH! Tg
q1qH & & &% IS 19 &t gt §, @l &R A9 Bl Fgt e st
el § 3R B ot 7 =nfe Ul

T ged P! gof faT9ar ¥ T Iae0 ¢ @61 § [ 3R HRd
WHR 1 UG WNPR o RAATH 5 BOIR BRIS ¥UT AT 10 SR PRIS
¥UT BT 3aTs UIRd B a1 T 3R Big BRA S IUH! J6
TP B P BRI R G181 T ¢ Ugd & U9 8| I8 §AR 3R
3P ol &, J TRIS & U &1 HRd TWHR HI TY Y¥ Wis I gHIfad
Wi W 94 §U 3aTS &I, T ¢ Uy & Uy el o, Tl | ST
U IR TIHARM IR 34 T 8l & SOl | 59 T a8 Fg] gl I, dd

ds g9 I |

Mr. Pinaki Misra, I do not know whether you are more eminent or
others are more eminent. I am not as eminent as you are, as a lawyer. |
acknowledge this very clearly. ...(Interruptions) I am asking a simple
question to you from your professional experience. Is it not a fact that the
winner of an award keeps on running from court to court to get the award
in force?

W, BT 989 Nt a1 A 39 8189 | a1 o gf-ar | faedHt
STTE 3T &I TIhIY HRA & oY 1-a1 HRATs I a6l g 3R
SAFCR ¥ 97 81 §, 89 U8 -8l B8 Udhd & | YRd SHMSR Ufshal &1
WA HRAT § 3R DRl WM HRA SAFGR! ¥ WRR 3Mfac I
RIS &1 T ST 3R M8 U F M| India would like India

to become a good hub of arbitration. Why not? If that involves quick
conclusion of the entire proceedings, then it is very good. sgfore H e
P MY BT A8 § | TS - U UBT & [ 37T See! T 6] R g
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%I a4 Y 7 § Hal % fd 1 wish to give complete autonomy to the

Arbitration Council of India and even the new Arbitration Centre, which

we are setting up in Delhi for which the law has been passed. They must
have good autonomy in selection of arbitrators and in overseeing quick

disposal of arbitration disputes, etc.

20.00hrs
That includes quality of arbitrators. Complete autonomy is given
whether it is the New Delhi Centre or the Arbitration Council of India. I
am again saying when the entire fast-tracking of good institutional
arbitration will be done, one institution would be delivering time-bound
award, the quality of arbitration would be good; where they are men of
integrity, we would see a different professionalism rising in the country.
Yes, Mr. Galla, you are right, to help that happen, we had to delete
Schedule VIII. Schedule VIII was putting some curbs. For everything we
have to come to Parliament. Now, that power has gone to the Arbitration
Council of India. They will decide. If they feel, for instance, IT
professionals need more clout, go ahead. We have delegated that power. It
1s not excessive delegation; it i1s a rational delegation for the speedy
delivery of arbitration proceedings in the country. ...(Interruptions) Let us
see the worldview on Vodafone dada. There is a big world of Vodafone.
Now, I come to the issue of — why this Ordinance? Why not the
Ordinance? Should we barter the Government of India’s money? Should
we barter taxpayer’s money? When there is a collusive attempt to seek the
benefit of an award, tainted with corruption, the answer is no, an emphatic
no. Therefore, there is a compelling circumstance due to which the

Cabinet passed a resolution, and the President has agreed to it. Enough.
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Obviously, there is a certainty of Corona. When will Parliament meet?
All these were there. It was not a case of abuse of power. I would say, in
the instant case, it was a completely appropriate exercise of power under
compelling circumstances for invoking Article 23 of the proceedings, Sir.

W, 9gd-9 Al 3 o Wikifhe Jara g &1 o Murd gt off 3
agae“r Hd[ DGl ...(UdUld) There he is sitting. 35 dl &Y Ugd
YT 3T UT 3R S8 B 31ST HTIOT AT | 37T | fthr Hgan b ofret B4
3T THUS &I T4t &HdT B 4@l 5, H 39 JHft &1 SifiA<d ST gl 1

would like more discussion of this sort on issues like this so that the

hidden wisdom of Members of Parliament become more patent.

W, 4 TTel AT A Sl S1d Bel, I8 g 3BT 91 § b §H WA
3rdiet % fb 3y g fIgsr &= wiforl 39 srdfie & famr g g,
gg dl § 78] &g Thdl g, Afchd U U al ST Hl HR gl IHhal |
TSThd o | UIISTA BIsd Hx- & gle Al g3 ¢l & 4?2 Ja8
3RIER @, d fpeht bt art At e, et W R B, O dengua
WIgd 8l Sl 8| 98 A ®Ic § ot BiRd 8idl & 3R 818 dic &
BIga Bl 5|

Today, I want to take the freedom of this House to appeal to the

Judiciary that please be a little more objective, and I would say, take into
account your own decision as to under what circumstances a PIL can be
filed. I have been a great supporter of PIL. Some of my friends from
Bihar know that I have argued - some of the tectonic, swift changing
political cases in Bihar. The Fodder Scam, the Bitumen Scam, the entire
PIL cases were argued by me. I was also a lawyer of Ram Lalla. 1 am the
lawyer of Advani ji. I have no problem. ...(Interruptions) Yes, Sir. You
never engaged me, that is the problem with you. {dg 3WdIR a{QI, HEU

dUR g8, UfeTH dOR g SR WieiRud Bied 8l 75| ol & dlsngud
BTed B3 R TR} dig Ui a1 g1 dfcb § agd fawar ¥ <araredl
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T 3T P b Sl Sgd WSS &, S Aol Bl A8 ol
firerclt 8, GarRH e 3RSl 8, Yo R & IS ©, ol IR T3Sy
BIsd BT | Afe 3T foramT1 s 9T 8, I8 UrsST IHe aforg|
AT TR TIEd, H 3TUS! So! Fould Bl § | 39T 3TUHh!
Sufufa #, & te 91d 3%y Hrm| It Fed § fr feusy oifm
TSR T aRe TR |1 9 396 M P & | Afed T 3R
IR TR §- ARIA 3Th Tiay | g8 Ui & T8 & wewd § [P
g8 Yt U IR TR g 3R ITHT Haad I8 8idl § [ — governance

should be left to those elected by the people of India as they have to be

accountable to this House.

Law making must be left to those elected by the people of India to

make laws and accountable to this House. That is the norm of governance.

..(TaYM) I R 98 3 i §, 3 g2 ot egeHd T Bld 1 ...
(S4gYT-)

Sir, I think I have practically addressed all the concerns of all my
friends who have come. Supriya ji talked about infrastructure project. We
are very keen that infrastructure projects should be cleared, the payments
should be cleared at the Government level. There is a direction that fast
tracking of payment should be done but, yes, with a caveat — India should
not become the centre of procuring award through corrupt and fraud
means. Under the Government of Narendra Modi ji, we are acting in an
honest and transparent manner. We are determined to make India a hub of
arbitration. But remember one thing, India will become a hub of
arbitration only and only when the world also trusts the integrity of the
system, the governance and the award delivery. That is what this Bill

supports.
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AT 3reaed: 3fd T o SrefR 9 diert gR1 U wifdfties daed
DI YT & JHE Hda o oy @l g

U’HZI_S'%:
“fob Tg GHT APUTT GRT 4 TAFR, 2020 B YA HIHRH
3R G (TN TG, 2020 (2020 BT HATCY WS H

14) BT FRIHIGH AT g 17

U1 3&didhd g3l

AT 3(e0e: UY I8 o
«for TTegRyT 3R gag fAFATH, 1996 o1 3R T=MeT HRA
ara fagge IR fagr fosar s~

U1 Wighd g3l

HEATY FE: 3§ YT [ddae R WeaR R St

Clause 2 Amendment of section 36

A el If R DIfSHAT Sit, T 3T TRNeF T2 1 3R 2

URd BT d1d 82

SHRI KODIKUNNIL SURESH (MAVELIKKARA): Sir, I beg to
move:
Page 1, line 13,-
for “the making of the award”

substitute  “the institution of the award”. (1)
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Page 2, for line 1-
substitute “was instituted by inducement or fraudulent means,

it shall stay the award unconditionally pending”.

(2)

AT 3reel: 3 H ff P SIfSHpard gRT TS 2 H Udd G=ieH
AT 1 3R 2 P THT & THE AdGH o (o7 3@l & |

R Har o oI I U qUT 3¥dihd gu|
AT 3egel: 4t T, &, UHE= Sit, 7 3T Y 3T 4 3R 5

URdd BT T8 82
SHRI N. K. PREMACHANDRAN (KOLLAM): Sir, my amendment is

that without giving it a retrospective effect, let it be prospective from the

date of promulgation of the Ordinance. I beg to move:
Page 1, line 8.-

for «p3rd day of October, 2015”

substitute ~ “4h day of November, 2020 4)
Page 2, line 1-
Jfor “unconditionally”

substitute  *, after giving reasonable opportunity for hearing to
the other party,”. (5)

AT 3eAe: 3§ H o T, &. U= gRT TS 2 H IRdd I=e
AT 4 3R 5 I THT & THE AAGH o [oTE IQdT |

RN TG o o W 7T qUT 3¥dldhd gu|
AT HAE: UY I8 6:
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«fh G 2 f9dTs® &1 T & |1”

T Hidhd g3l

WS 2 Adge A Sirs fean Tl

Clause 3 Substitution of new section

for section 43J

AT A& I R HIfSHAld Sif, T 1Y ARNYF GBAT 3 T
AT T8 82

SHRI KODIKUNNIL SURESH : Sir, [ beg to move:

Page 2, for lines 9 and 10,-
substitute “43). The mandatory qualifications, experience and
other determining norms essential towards approving the
accreditation norms of arbitrators shall be such as may be

specified by the regulations from time to time.”. (3)
AFHIT 3reged: 3 H ff P PIfSHard gRT ©s 3 # Udd G=ieH
AT 3 I GHT b JHE A o el W1 § |

HRNY Ada o fo1U a1 741 9T 3¥didhd g3l

AT &L 4t T, &, U< Sit, T 3119 SR AT 6 UK
HT T8 B2

SHRI N. K. PREMACHANDRAN: Sir, my amendment is regarding

arbitrator’s qualifications and experience who are coming from outside,
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let it be by the regulation and let the other thing be retained. I beg to

move:
Page 2, line 9.-
after “arbitrators”

insert “from outside India”. (6)

AT 3reged: 3 § off T, &. o= gRI WS 3 # Uqd u=ies
T-AT 6 1 GHT & FHE HAGH b felg 3@l |

RN Hder o oIy a1 71 9T 3didhd g3l |
AT 3ATE: U T8 o
«f W 3 faga® &1 3T 1”

UdTd ¥didhd g3l

WS 3 [Aggs | Sis fear Tl

Clause 4  Omission of Eighth Schedule

AT ef: 9t T, o, UHe-= S, T 319 SR TBAT 7 UK

ST ITEd 82

SHRI N. K. PREMACHANDRAN: I beg to move:
Page, line 11,-

for “be omitted”
substitute  “not be applicable to arbitrators from outside India

(7)
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AFHIT el: 3@ T ff T, &, THT= gRI WS 4 H U¥qd GMeH
AT 7 1 GH & JHE A o fold 1 § |

RN Hda o oIl 361 71 9T 3rdidd g3l

AT 3egel: UY I8 o

“fb Gs 4 fadrae &1 ST A1

T Hihd g3l

s 4 fadge H g |

&1 TR |

[qgge § ol

s 5]

S

T |

Gs 1, AT G 3R fades o1 g1 A fadaes | sits fiu |

A 3Fe: A 3l S, 3d 319 U &3 o fagge uiikd

g1 SIu |

ot 3 2R yTe: Siege Ay, H URdTd Rl &:
«fos faerges arid fosar sma >

AT 3[eH&l: U T8 B

«fo faelge Uik foear Smg»

TdTd TWidhd g3 |
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AT S : 3T WZdc AR fSomd A 38 8| IS9P d1¢ LIAD|
Sl

UTsde HeR faom, 3Mged TWR, 25, THare! drRibdrs 3R
HATS! HeTRIR T3l 8 HeUBRI UM |

TRT 31TrE & fop 3t 8 97 71U €, 31191 S Urgde AaR YolegRH Bl
89 9 §ol db a1 | S bR S A ©¥T | 9 §91 & §1G $© SIRI AR il |
Gorg Si, 3% Ugd 31T 3O fasyg g T

81, AfRreid gd - IufRd F81 |
ot 3rorg fHe|

20.11 hrs

PRIVATE MEMBERS' RESOLUTION
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