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SHRIGHULAN NABI AZAD; the Billhas
to be passed and it has to go to the other

House (interruptions)

SHRI LOKANATH CHOUDHURY
(Jagatsinghpur) Sir, lamstanding for along
time. | have something to say.

MR CHAIRMAN: | have seen you You
can say afterwards. (interruptions)

r':" \ *

DR LAXMINARAYAN PANDEYA

(Mandsaur) MrCtetian,Sir,

(interruptions)

MR CHAIRMAN You can discuss it
afterwards, when there is a full-fledged de-
bate. Dr Laxminarayan Pandeya to speak
now.

17.24hrs

STATVORY RESOLUTION RE
DISAPROVAL OF THE CESS AND
OTHER TAXES ON MINERALS (VALIDA-
TION) ORDINANCE

AND

CESS AND OTHER TAXES ON MINER-
ALS (VALIDATION) BILL CONTD

[ Transiation}

DR.LAXMINARAYAN PANDEYA
(Mandsaur) Mr. Chairman, Sir, this Bili s
brought to replace the Ordinance which was
promulgated by the Union Govemment to
valodate the imposition and collection of
cesses and certain other taxes on minerals
undercertainstate laws The Supreme Count
by s judgement declared the collection of
such taxes as illegal on the ground that the
enactments under which the cess was levied

were not aceording to the provisions of the
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Constrution. in such a situation the State
Government were in serious trouble as they
were required to refund crores of rupeas
collected as taxes under the various enact-
ments. The State Governments such as
Madhay Prades, Orissa, Maharashtra, and
Karanataka requested the Union Govem-
ment to come to their rescue. Madhya
Pradesh Government was facing a problem
how to refund crores of rupees because by
imposing suchtaxes, it decidedtoworkinthe
Interest of peaple of the state. The Central
cess on minerals are given o the States in
the form of by the Union Government The
amount of roytalty 1s so meagre that the
State Government is unableto develop tnose
areas Tharelfore, it is frequently demanded
by the staes such as Bihar, Madhya Pradesh
,Onssa etc that the rate of royalty should be
increased and due share should be givento
the States It 1s true that the Umion Gavern
ment in creased the rate of royalty to some
extent sometime ago, but that was not
enough and the State Government were
fidning it difficult to develop their areas prop
erly

| would like lo diaw the attention of the
Government towards that judgment of the
Supreme Court n which it 1s stated

[English)

“tlaving thus concluded that the levy o!
cess lunderthe Onssa, Biharand Madhy
Pradeshenactments is valid, t becomes
necessasry to consider the logical
consequencies of such a conclusion

Pnma facie, t would seem that all cess
lavied under the impugned provisions
shoulidbe diracterdtobe refundedtothe
asessees, particulanly in view of article
265 of the Constitution.”

[ Translation}

When the question of the refund came.
Government of Machy Pradesh expressed
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tsin ablhly to refund the amount So those

relevant Acts were declared vaid fromdiffer
ent dates in different states such as Bihar,
Madhy Pradesh and Onssa, and thus the
collected coss was also declared valid But
the problem Is as it was, the share of the
States willl rernain  the same The State
Governments had tried to solve their prob
lems enacting various laws But once again,
they have become helpless | have some
press clippings in which it is stated

|Enghsh)

Ornssa wants that the mineral laws be
amended

[ Translation]

Onssa Government want that laws
relalting to minerals should be amended
The Union Government shoulddecentralise
the power regarding levying cess on miner
als and such condihions should be created so
thatthe State Governments can also realise
royalty and cess on mineerals under their
junsdiction Another press clipping says

[Enghish)

"Changes in the Mines Act Ofticials
from Bihar Govemment yesterday imprassed
upon the Central Governmemt the need to
amend the Mines and Minerals Develop
ment Act "

[ Transiation]

Similarly, Madhya Pradesh Government
alsosaidthat because of the Superme Coun
judgement they would not be able to impose
cess therefore, it is expected from the Union
Governmentthat it would amendits Acts On
this occaston, | would like to submit that the
Government should accept the request of
the States, and amend the Central Acts s0
that they may be able to develop therr re
spective runerals areas properly For this

CHAITRA 10, 1914 (SAKA)
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the conltral Government should amend the
old Act so that the State Governments may
getthe same nght to roome extet But the
present situation is not good for the States
In this respect, | would like to submit that
Government should consider Secondly, you
are bnnging today a Bill replace the ordi
nance promulgated following the verdict
pronounsed by the Supreme Court and the
different dates shown by 1, but the problem
IS not going to be resolved by t The royalty
being given by the Central Government to
vanous States for different minerals i1s quite
less Madhya Pradesh s veryrichiniron ore,
lime stone and other minierals Same isthe
case of Onssa and Bihar In the States
mentioned in i following Acls and laws
relating to mineral cess exist

17.30 hrs.
[MR DEPUTY SPEAKER n the Chair
[Enghsh)

‘The Andhra Pradesh (Mineral Rrights)
Tax Act,

The Andhra Pradesh {(Andhra Area)
Distnct Bards Act,

The Andhra Pradesh (Telengana Area)
Act,

The Cess Act of {(Bengal Act) of Bihar,
The Kamataka Zilla Panshad Act
The Karantka (Mineral Rights Tax Act

The Madhya Pradesh Karadhan
Adhiniyam,

The Madhya Pradesh Upkar Adhiriyam

The Maharashira Zilla Panshads and
Panchaval‘S?n;ﬂ‘-_c A
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The Orissa Cess Act; and
The Tamilandu Panchayat Act.”
[ Transiation]

But these have bacome ineffective fol-
lowing the judgement of the Superme Court,
All the States are being affected by this
judgement. Therefore, Government should
provide reliets and facilities to them so that
their problems are rescloved. Though | do
notwanttogo into the details of the Suupreme
Court judgement, yet | would like to quote
cernt~in portions from .

[English)

We nowtumn tothe provisions of Madhya
Pradesh. Act 15 of 1982. We are concerned
onrly with Part IV which levies a cess not an
land in general which could be referred to
Entry 18 or Entry 49; but only to land held in
connection with mineral nghts which in the
State, are principally in regard to coal and
imestone The proceeds are to be utilised
only towards general development or min-
eral bearing areas

[ Translation]

The Stale Governmentts have also sub-
mitted that they want 1o develop mineral
bearing areas. The State Governments have
become almostincapacitated. Though Gov-
emment has regulated them to an extent, it
is not very clear what avenues are open to
them. It is utmost necessary to make certain
amendments in the existing central Actsto
enable the State Governments 1o develop
their areas.

Present rates of royalty for different
minerals being given to Bihar, Madhya
Pradesh, Uttar Pradesh efc. are so less that
the intarasts 0f the State Governments can-
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notbe protectedby them. The State Govemn-
ments have repeated by represented their
case. Insplte of the repeated requests made
by the Madhya Pradesh Govermnment for
increase in the royalty rates from one to four,
Central Government has not increased it to
even half ol the requested demand, through
BiharGovernmenthas beensuccessfulinits
effrots to some extent after ot of struggle.
But that is not adegnate. i is clear that
Central Government has not done justice to
Madhya Pradesh or Bihar. | would urge the
Central Government, specially in respect of
Madhya Pradesh because through it is very
rich in minerals, the entire money is flowing
to CentralGovernment. Iwould liketo repeat
my request once againthat Central Govermn-
ment should take a justifiable stand so that
the State are able 10 develop their areas

It is trace that the step taken by the
Central Government was quite excellent as
it woula have been practically impossible to
refund the money to the ultimate consumer
Butthe interests of the State shouldcontinue
to be protectedinfuture also andthey should
get theirdue fordeveloping theirmineral righ
areas.

[English]

SHRL SOMNATH CHATTERJEE: Mr
Deputy Speaker, Sir, so far as this Bill 1s
concerned, of course, this Bill has to be
supported because it seeks to protect the
interests of certain State Govemments which
face a very serrious situation in the wake o!
certain Supreme Courtdecisions which struck
down-as ultra-vires several legisiations of
different States namely, Andhra Pradesh,
Bihar, Karnataka, Madhya Pradesh, Orissa,
Maharashtra and Tamil Nadu.

Sit, it has bean held by the Supreme
Court that the State legislatures have no
power to pass legislations imposing cess
which s equated with tax. The main basis o

the decision, so far as | have baen able 0
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understand, is that cess is a tax and that in
view of a particularcentral legislation, namely
the Mines and Minerals (Development and
Regulation) Act, the State legislatures have

. no power to impose any tax in the name of

mineral development or for the purpose of
mineral development.

The main reason for this decision is
entry 54 of List of the Seventh Schedule
which the hon. Minister himself has men-
tioned. It provides:

“Regulation and development of inter-
State rivers and river valleys to the
extent to which such regulation and
development under the control of the
Union is decalred by Parliament by law
to be expedient in the public interest.”

if we look at the corresponding entry,
which Is entry 23 also mentioned by the hon.
Minister - in List |l of Seventh Schedule, that
1s the State List, it says:

“Regulation of mines and mineral devel-
opment subject to the provision of List |
with respect to regulation and devetop-
ment under the control of the Union,*

It has been heldthatthe cass, which has
been imposed by the several legislations
which have beendecalared ultra vires. really
imposes atax on the royalty. f we gothrough
the judgment of fomer Chief Justice, late
lamented Subyasachi Mukherjee, we will
see that he has proceeded mainly on the
basis that the amount of cess I1s also an
impost on royalty and royalty is a part of the

amount on which ex faciethose Acts impose.

atax byway ofcess. The Supreme Courthas
referred to the Mines and Minerals (Regula-
tion and Development) Act which under sec-
tion 9 authorise the Central Government to
do certain things regarding mineral develop-
ment. But there is no charging section inthe
whole Act which authorises the Central Gov-
emment 10 impose any tax by way of cess or
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otherwise. But there is a provision which
says that the Central Government can lay
down procedure for the recovery of tax.
There is some incongruity there which really
prompted the different State Governments
to enact legislations. It is undisputed that
States do require funds for the purpose of
carrying out thelr activities, special develop-
mental activites.Very limited poter of taxa-
tion is available to the States. Sales tax,
spirits and excises, minimal rights which
regardto the cesses andfees androyalty on
coal and othermineral resources were taken
recourse to by all the States for the simple
reason that this is a sector where the inci-
dence of cess could be borne.

| will just indicate that eight States in
1989-90 recovered Rs. 1,043.93 crore by
way of cess, out of which Bihar toppedthe list
for obvious reasons with Rs. 648.59 crore
because ol mineral resources there, fol-
lowed by West Bengal - Rs. 279.49 crore.
Madhya Pradesh was Rs. 22.32 crore,
Andhra Pradesh Rs. 46 crore, etc. Sir, uptil
now, the Supreme Court has not yet de-
clared the West Bengal law uftra vires and
up till today, only West Bengal is able to
recover cess because of the distinction that
we are making and referring from ihe other
Acts. And | have the opportunityto represent
the State of West Bengal in the Supreme
Court. The next matter is coming on the 6th
April belore the Supreme Court. It is of very
vital concern for the State. There is no doubt
it...(Interruptions) ...Sir, this is the position.
All other Acts have been declared ultra vires.
Only Assam and West Bengal remain and
West Bengal is duato bataken up onthe 6th
of April before the Supreme Court. What 1
wishtoimpress uponthe hon. Minister is that
the Government of India has taken up that
attitude and always said that whatever cess
is1o be realisedor has realisedwillbe utilised
by the State concemed. Now, | gave the
figure as Rs. 1043.93 crores. If cess Is
abolished, as it has happenedinother States
due to the Supreme Coun pdgm?ﬁ
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have to rely only on royalty | wiligive you a
few figures to show the great loss 10 be
suffered by the Slates, while some States
wiligreatlybenefit Butthere are some States
which have been realising cess and which
now occupy avery substantial percentage of
their tax base or income base In 1989-90,
Bihar has realised Rs 27 93 crores as roy-
alty, Rs 648 59 crores as cess and the total
was Rs 676 52 crores But on the basis of
new rate of royalty that has now been fixed
after these impots have been declared ultra
vires 11 will come down to Rs 541 crores
fromRs £76crores So Isaloss of st aight
away Rs 135 crores for a State If West
Bengal has to proceed on ths basis, then it
will come down o Rs 176 89 from Rs 290
crores So, it iIs a loss of nearly Rs 120
crores when we want more resources and
when the Centre 1s also saying that there
should be greater and greater resource
mobilisation by the State, if the nght to
recover cess Is lost i'nally due to the SC
Jjudgement, then very great difficulty will have
to be faced by the State Governments Now
alaw has been dedlared uftra vireson a very
technical ground 1 say technical because of
a declaration made by the Parliament of
India that mines and minerals have baen
brought under the control of the Union and
declared by Parliament, by law to be expedi-
ent in the public interest This is unde ltem
54 lhadraisedihis earlier alsointhe House
| said general development of mines and
rmunerals all over India may be kept in their
hands and they may pass necessary laws in
thatrespect Sofarasthenghttolevycesses
or certain taxes I1s concerned which should
come under the State List under Eniry 23,
the State Governmnt would have the power
except for the declaration made by the Par-
hamentthat it 1s expedient in public interest,
to be under the control of the State Govern-
ment Therefore, this 1s not something which
our founding fathers did not contemplate
Supposing no law has been made by the

Centre or no declaration has been made by
the Centre, undoubtedly the State Govern-
ments would have had the authority to levy
cess These days, we are hearing lengthy
speeches from the Finance Minister as to
how he s trying to help the State Gavem-
ments, how the Central Government Is mak-
ing sacrifices and how the Finance Minister
has given Rs 1500 crore to the State ad
nauseam! Well, the more they giwe, the
better it 1s We welcome any additional re
sources

Sir, this 1s a very vital portion of the
States resources, specially in those States
where there are collienes and mines out ot
whichthese recovenes canbemade There-
fore, this 1s my appealto the Central Govern-
ment Ifyoureallywantabetter Centre State
relationship, ## you want the States to de
velop on the basis of their own programmes
and policies, you should accept my sugges
tion Backward States suchasQOnissa Bihar
West Bengal and Madhya Pradesh have a
serious problem of resource mobilisation So
many things are still to be made, so many
projects are yet to be undertaken to develop
these States Butthese programmes cannot
be taken up due to lack of resources Now,
there 1s a source by way of cess But certain
constitutional hurdles, not of any fundamen
tal character come in the way | say that
these are not of any fundamental character
because this is not a tax over which there I1s
a complete embargo like 268, or where it IS
a case of imports and exports, etc In such
cases, we can understand that there is a
consiitutional bar So far as this Is con-
cemed, you can make an appropriate legis-
lation under Entry 54, List 1 So, please
remove your control in respect of taxation
measure This 1s my first appeal

Secondly, | wish to make a submission
with regard to royalty Under the law, royalty
can be revised only after every three years
The last revision has taken place last year
Therefore, until 1994, nothing can be done
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| am happy that the Centre has come with
this enactment. Even this ordinance is justi-
fied because otherwise very serious situa-
tion would have ben faced by the State
Governments. | agree that this is one of the
very rare occasions when the ordinance
making powers of the Centre are properly
_utilised. When you do really good things, we
support you. But for this ordinance, Bihar
would have to pay from 4 April 1991, Orissa
from 22 December 1989 and Madhya
Pradesh would have to refund from March
28, 1987 andsoon. The State Governements
would have becorne bankrupt. The consider-
ation that has prompted you to bring this
ordinance is that the State Governments
should not have a severe financial constraint
or difficulty. | appeal to you that you should
apply this very considerationin allcases. We
want a united India. We want an india where
every pan is developed. We want an India
without regional imbalances. No individual
should be given a chance to think that be-
¥ cause of his or her geographical location or
begause of otherconsiderations, apersonis
not able to prroceed along the path of devel-
opment in the manner or with the speed that
one can with a little cooperaion from the
Central Government. So, the feeling of alien-
ation should notbethere. Therefore, | appeal
o the Central Government that this is an
-occasion when they should rise o the expec-
tations of the people for a United India with
even develcpment of all regions and all
sections of people, where all can get the
fruits of development. Therefore, please do
- nottake any action which will inhibit the State
“Governments in mobilising resources and
recovering taxes. Nobody has complained
that these taxes are onerous taxes because
this is spread over a wide spectrum. They
can bear it. The only technical question is of
legislative competance. What the judiciary
has been compeSlled to do? You have re-
moved one difficulty temporarily but other
difficulties should also be solved so that this
recurring problem is<not there. The State
Governments are a};le torecovertheirdues.
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Representations have been made by
the State Govermments. Shri Laloo Prasad
Yadav has threatened to go on fast. The
entire House expressed its concemn over
this. And, that is why | believe this Blll has
come before the House. The West Bengal
Chief Minister has also made a raquest.
Every State Government, irrespecti.'e of the
colour of political party which is now ruling in
that State, even the States ruled by Con-
gress party, is facing this difficulty. There-
fore, 1 request the hon. Minister to think
aboutit. |amsure he will noithrottle the State
Government; | amsure he does not want to.
! hope Tirupati will not change that situation.
Kindly see to it that the Chief Minister of
Madhya Pradesh becomes a party to it. We
want to have a dialogue as to how best we
canresolvethis question. Merely increase in
the royalty rate every three years will not
solve the problem. Therefore, | request that
proper atiention is paid to this with an open
mind and with sympathetic approach.

SHRI LOKANATH CHOUDHURY
(Jagatsinghpur): Mr. Speake, Sir, There is
no quarrel about this Bill which has come
before this House. I think it is a step taken by
the Central Government to help the States
from the difficulty which they were facing
after thee Supreme Court had struck down
the Siate Cess. Bui, Sir, as Shri Somnath
Chatterjee said, this will not help to solve the
problem. This problem can only be solved if
the State Governments are given the facility
to mobilise the resources from their own
States. Take for example, Crissa. Cirissa is
a State whichis rich inmineralwealth. Orissa
has the greatest amount of coal that is there
in the whole of the South Asia. Orissa State
is rich in other minerals also. Since the year
1962, in which the Cess Actwas nassed, the
State of Orissa was mobilising its resources
from the cess. This helped the State to take
up some projects in spite or the non-coop-
eration shown by the Central Government.
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Now, if the cess is abolished for technical
reasons, the States will suffer a lot.

| request the Central Government to
help the State by bringing in a comprehen-
sive legislation; if necessary Constitutional
amendment may be brought to remove the
difficulty which is standing in the way of
realising cess by the State Governments. It
is a vital question for the States.

| would say that there is no objection so
faras this Billis concerned. We willpass it but
at the same time | would say that our re-
quests should be taken seriously by the
Sovernment and to that effect the Minister
;hould make a Statement. | have one ortwo
ujgestions to make.

The royalty cess that the States will get
ow is less.

If the royalty isimposed not on the basis
f the quantity but on the value of the miner-
Is, then the State's share may increase.

Therefore, my suggestion is that the
yyalty on the minerals should be assessed

ot on the basis of quantity but on the basis

if its price.

My second suggestion is about the min-
erals. The Government should take a seri-
ous attitude towards minerals. It is because
minerals are limited. It should be properly
utilised. There are some States which are
not looking into these aspects. Take the
example of Orissa. 74 per cent of the total
deposits of chrome in India is in Orissa. In
India, we have 94 percentofchrome. Chrome
is a very valuable mineral. Its international
price is very high also. Recently, our Orissa
Government headed by Shri Biju Patnaik
has done one thing. There was a Fero
Charge Chrome Factory in Orissa. It be-
came sick. When, it became sick, the Chief
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Minister decided to sell it to the Tatas. How
wasthe decisiontaken? That nobody knows.
How the value was fixed? This also nobody
knows. So, it was a deal between the Chief
Ministerof Orissa the Tatas. Along withit, the
Chief Minister has given abig area of chrome
mines as a conditionality to the Tatas. The
annual production requires at least one lakh
tonnes of chrome ore. The area given to
themwas much more than that was required
by them. That means, the facility that has
beengiventothe Tatasisunexpected. inthis
area, Orissa mineral is used. So, the Orissa
Government should come to the Centre to
see that this chrome ore which was to be
given tothe Tatas as a condition is not given.

| am making this appeal because this
deal gives rise to suspicion. The way the
industry was sold and the way the chrome
mine was leased to the Tatas and so on,
gives rise to suspicion. So, it is a question-
able thing.

SHRIA. CHARLES: In spite of that, you J
support that Government.

SHRI LOKANATH CHOUDHURY: Mr.
Charles, you don't read the newspapers.
You are lagging behind. You first update
yourself.

So, my point is this. | appeal to the
Government to being a comprehensive Bil
for helping the States so thatthe States may
get the resources from the mines. | would
also urge upon the Government to see that
the minerals of the States are not misusedby
the State Government. So, this should also
be taken care of. This is what | have to say.

k-

THE MINISTER OF STATE IN THE
MINISTRY OF PARLIAMENTARY AFFAIRS
AND THE MINISTER OF STATE IN THE
MINISTRY OF LAW, JUSTICE AND COM-
PANY AFFAIRS (SHRI RANGARAJAN
KUMARAMANGALAM): May | requestthe
House to start the Private Members Busi-
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of new
ness. Il is going to be 6 ‘o'clock. It ‘'was
decided last time that the House will take up
Private Members Businesstoday at 6 ‘'o’clock.
So, | request the House to close the discus-
sion and finish the voting because this is an
Ordinance | think, all the hon. Members
know the dealine also.

SHRI SUDHIR GIRI: Let us continue
tomormow.

SHRI RANGARAJAN
KUMARAMANGALAM: | have no objection
for continuing this discussion tomorrow ex-
cept that you eat into the time on the discus-
slons of the Demands of the Ministries.

SHRI SUDHIR GIRI: We will have suffi-
clent time.

SHRI RANGARAJAN
KUMARAMANGALAM: Aliright. Letus have
the Pnvate Members Business.

SHRI SUDHIR GIRI: Let us continue
with our discussion tomarrow. Now, let us
take up Pnvate Members Business.

SHRI SOBHANADREESWARA RAO
VADDE (Vijayawada): Last time a decision
was taken that at 6 'o'clock, the Pnvate
Members Business will be taken up.

SHRI RANGARAJAN
KUMARAMANGALAM: That is what | am

saying.

18.00 hrs

CONSTITUTION (AMENDMENT)
BiLL
{insertion of new Part XIA)
by Shri Chitta Basu

(Englsh}

MR. DEPUTY-SPEAKER: Now, Let us
Private Members Business. Further

L

PyS)!ﬂChMaBasuSﬂB

consideration of the following motion moved
by Shri Chitta Basu onthe 13th March, 1952,
namely-

“That the Bill further to amend the Con-
stitution of india, betakeninto consider-
ation.”

Shri Sriballav Pamgrahi, You have al-
ready taken fifteen minutes™

—&HRI SRIBALLAYV PANIGRAHI
{Deogarh); On Friday last | was referring to
the Intention underlying the setting up ofthe
Planning Commission and NDC bythe found-
ing fathers. Only a few days after the adop-
tion of the Constitution, the Planning Com-
mission had fts birth by a resolution of the
Cabinet.

So, obwiously, the Parliament, the Con-
stituent Assembily, intheircollective wisdom,
never thought it proper to give a constitu-
tional status to this Body, prestigious body,
Institution, Planning Commission.

Similarly, aiso the National Develop-
ment Council was first constituted in 1952
and later on in 1967 it was reconsituted on
the basis of the Admunistrative Reforms
Commission's Report. As you know, very
distinguished social workers, distinguished
economists, distinguished leaders of india,
adored tha Planning Commussion as Deputy
Chairmen-Shri Ashok Mehta, late ShriGadgl,
Mr, G Subramaniam, the present Govemnor
of Maharashtra; vary distinguished person-
alities were working inthe Planning Commis-
sion as Deputy Chairmen,

As | said, not that eye-brows were not
raised, disputes were not raised at the time
of formation or constitution of the Pianning
Commission. Pandit Nehru, the first Pnme
Minister, a staiwart, as we ail know, himself
was a great democrat, a social thinker,
planner aiso. He believed mn planning. The

¥ day, | was teling how the era of
ushered in indsa.

Even the Finance Minister hke John
Mathai could not tolerate the idea of having

f



