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Annexure-[

Global Overview of Ex-ante Provisions

Defining Systemically Important Digital Intermediaries

1. The first step towards ensuring fair competitive conduct is the identification of
those players in the market, that have expanded to an extent where they possibly can
act as digital ‘gatekeepers’. This implies that these gatekeepers hold such a position in
the market that they may impact the entry of new players, and hinder the growth of
existing smaller players. In this regard, some important definitions have been formulated
in different legislation, around the world:

Digital Markets Act, European Union':The Act defines ‘gatekeepers’ as:

(@) It has a significant impact on the internal market
AND
(b) It provides a core platform service which is an important gateway for
business users to reach end users
AND
(c) it enjoys an entrenched and durable position in its operations, or it is
foreseeable that it will enjoy such a position in the near future.

i. Further, if an undertaking achieves an annual European Union turnover
equal or above EUR 7.5 billion in each of last three financial years or
where its average market capitalization amounted to at least EUR 75
billion in the last financial year, it shall be said to have a significant impact
on internal market (point (a) above)

ii. Secondly, undertakings providing ‘core platform services’ shall be those
which in the last financial year, have at least 45 million monthly active end
users in the Union and at least 10,000 yearly active business users
established in the Union (point (b) above).

! The text of Digital Markets Act has been accessed from:
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022R1925&from=EN
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ii. Thirdly, (c) above will be met if the user number threshold has been met in
each of the last three financial years.

iv. Further, the Act lists down 10‘core platformm services’ such as,
intermediation services, search engines, social networking sites, etc.

American Innovation and Choice Online Bill (AICO), USAZThe Bill uses the term
‘covered platform’. It means an “online platform that,

(A) has been designated as a covered platform under section 3(d);

(B) is owned or controlled by a person 4 that—
(i) is a publicly traded company; and
(ii)(1) at any point during the 12 months preceding a designation under section
3(d) or the 12 months preceding the filing of a complaint for an alleged violation
10 of this Act has at least—
(aa) 50,000,000 United States based monthly active users on the online platform;
or
(bb) 100,000 United States-based monthly active business users on the online
platform;
(1) during—
(aa) the 2 years preceding a designation under section 3(d), or the 2 years
preceding the filing of a complaint for an alleged violation of this Act—
(AA) at any point, is owned or controlled by a person with United States net
annual sales of greater than $550,000,000,000, adjusted for inflation on the basis
of the Consumer Price Index; or
(BB) during any 180-day period during the 2-year period, an average market
capitalization greater than $550,000,000,000, adjusted for inflation on the basis
of the Consumer Price Index or
(bb) the 12 months preceding a designation under section 3(d), or at any point
during the 12 months preceding the filing of a complaint for an alleged violation of
this Act, has at least 1,000,000,000 worldwide monthly active users on the online
platform; and

2 The text of the proposed Bill has been accessed from:
https://lwww.congress.gov/117/bills/s2992/BILLS-117s2992rs.pdf
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(ll) is a critical trading partner for the sale or provision of any product or service
offered on or directly related to the online platform; or

(C)is owned or controlled by a person that—
(i) is not a publicly traded company; and
(ii)(1) at any point during the 12 months preceding a designation under section
3(d), or the 12 months preceding the filing of a complaint for an alleged violation
of this Act has at least—
(aa) 50,000,000 United States based monthly active users on the on line
platform; or
(bb) 100,000 United States-based monthly active business users on the online
platform;
(I1) at any point—
(aa) during the 2 years preceding a designation under section 3(d), or the 2 years
preceding the filing of a complaint for an alleged violation of this Act, is owned or
controlled by a person with earnings, before interest, taxes, depreciation, and
amortization, in the previous fiscal year of greater than $30,000,000,000,
adjusted for inflation on the basis of the Consumer Price [ndex; or
(bb) during the 12 months preceding a designation under section 3(d), or the 12
months preceding the filing of a complaint for an alleged violation of this Act, has
at least 1,000,000,000 worldwide monthly active users on the online platform;
and
(1) is a critical trading partner for the sale or provision of any product or service
offered on or directly related to the online platform.

Response to the Consultation on a New Pro-Competition Regime for Digital
Markets. UK:The government aims to empower the Digital Markets Unit (housed within

UK Competition and Market Authority) to designate a small number of firms who are
very powerful in particular digital activities, such as social media and online search, with
Strategic Market Status. Although, no such firms have been designated, as yet, with this
status. The Draft Digital Markets, Competition and Consumer Bill, too, does not identify
as such firms.
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Having identified the ‘gatekeepers’ or the leading players/ winners of the digital
market, legislation then subject them to a list to ex-ante provisions. While certain
legislations like the Digital Markets Act of the EU are highly comprehensive and address
all ten ACPs identified, certain others are limited in scope.

Anti-Steering Provisions
2. Digital Markets Act (DMA), EU:"The gatekeeper shall not require end users to

use, or business users to use, to offer, or to interoperate with, an identification service, a
web browser engine or a payment service, or technical services that support the
provision of payment services, such as payment systems for in-app purchases, of that
gatekeeper in the context of services provided by the business users using that
gatekeeper’'s core platform services.” (Chapter 3, Article 5, Clause 7)

American Innovation and Choice Online Act (AICO), USA: It shall be unlawful
for a person operating a “covered platform” to condition access fo the covered
platform or preferred status or placement on the covered platform on the purchase
or use of other products or services offered by the covered platform operator that are
not part of or intrinsic to the covered platform. (Section 3, Clause 5)

Open App Markets Act, USA®. “A Covered Company shall not—

(a) require developers to use or enable an In-App Payment System owned or
controlled by the Covered Company or any of its business partners as a
condition of the distribution of an App on an App Store or accessible on an
operating system;

(b) require as a term of distribution on an App Store that pricing terms or conditions
of sale be equal to or more favourable on its App Store than the terms or
conditions under another App Store; or

(c) take punitive action or otherwise impose less favourable terms and conditions
against a developer for using or offering different pricing terms or conditions of
sale through another In-App Payment System or on another App Store.” (Section
3, Clause (a))

* The text of the proposed Bill accessed from:
https://www.congress.gov/117/bills/s2710/BILLS-11752710rs.pdf
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Amendments fo Telecommunications Act, South Korea: Includes to the list of
prohibited Acts-

(a) Act of app market business operators forcing a specific method of payment onto
the Business providers of mobile contents, etc. by taking advantage of their
position in transactions. (Article 50)

10th amendment of the German Competition Act: It introduced Section 19a to the
Act to prohibit certain conduct patterns of platforms with “paramount importance
for competition across markets”: The Bundeskartellamt may prohibit such
undertaking from-

(a) linking the use of an offer provided by the undertaking to the automatic use of
another offer provided by the undertaking which is not necessary for the use of
the former offer, without giving the user of the offer sufficient choice as fo
whether and how the other offer is to be used (Section 19(a), Clause (2)(3))

(b) refusing the interoperability of products or services or data portability, or making
it more difficult, and in this way impeding competition; (Section 19(a), Clause

(2)(5)
Platform Neutrality/ Self-Preferencing

3. DMA, EU: The gatekeeper shall not treat more favourably, in ranking and related
indexing and crawling, services and products offered by the gatekeeper itself than
similar services or products of a third party. The gatekeeper shall apply transparent, fair
and non-discriminatory conditions to such ranking. (Chapter Ill, Article 6, Clause 5)

American Innovation and Choice Online Act (AICO), USA: It shall be unlawful for
a person operating a covered platform in or affecting commerce to,

(i) preference the products, services, or lines of business of the covered platform
operator over those of another business user on the covered platform in a
manner that would materially harm competition; (Section 3, Clause (a) (1))

(ii) limit the ability of the products, services, or lines of business of another business
user to compete on the covered platform relative to the products, services, or
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lines of business of the covered platform operator in a manner that would
materially harm competition; (Section 3, Clause (a) (2))

(iii) discriminate in the application or enforcement of the terms of service of the
covered platform among similarly situated business users in a manner that would
materially harm competition. (Section 3, Clause (a) (3))

(iv) condition access to the covered platform or preferred status or placement on the
covered platform on the purchase or use of other products or services offered by
the covered platform operator that are not part of or intrinsic to the covered
platform (Section 3, Clause (a)(5))

Open App Markets Act, USA: A Covered Company shall not provide unequal

treatment of Apps in an App Store through unreasonably preferencing or ranking the

Apps of the Covered Company or any of its business partners over those of other

Apps in organic search results (Section 3, Clause (e) (1)). Unreasonably preferencing

includes applying ranking schemes or algorithms that prioritize Apps based on a

criterion of ownership interest by the Covered Company or its business partners but it
- does not include clearly disclosed advertising (Section3, Clause (e)(2)).

10th amendment of the German Compeftition Act. The Bundeskartellamt may
prohibit undertakings of paramount significance from

“1. favouring its own offers over the offers of its competitors when mediating
access to supply and sales markets, in particular

(a) presenting its own offers in a more favourable manner;

(b) exclusively pre-installing its own offers on devices or integrating them in any
other way in offers provided by the undertaking” (Section 18(a), Clause 2).

Bundling and Tying

4. DMIA, EU: “The gatekeeper shall not require business users or end users to
subscribe to, or register with, any further core platform services listed in the designation
decision pursuant to Article 3(9) or which meet the thresholds in Article 3(2), point (b),
as a condition for being able to use, access, sign up for or registering with any of that
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gatekeeper's core platform services listed pursuant to that Article.” (Chapter lll, Article
5, Clause 8)

“The gatekeeper shall allow and technically enable end users to easily un-install any
software applications on the operating system of the gatekeeper, without prejudice to
the possibility for that gatekeeper to restrict such un-installation in relation to software
applications that are essential for the functioning of the operating system or of the
device and which cannot technically be offered on a standalone basis by third parties.

It shall allow and technically enable end users to easily change default settings on
the operating system, virtual assistant and web browser of the gatekeeper that direct
or steer end users to products or services provided by the gatekeeper.” (Chapter I,
Article 6, Clause 3)

“The gatekeeper shall not restrict technically or otherwise the ability of end users to
switch between, and subscribe to, different software applications and services that
are accessed using the core platform services of the gatekeeper, including as
regards the choice of Internet access services for end users.” (Chapter lll, Article 6,
Clause 6)

American Innovation and Choice Online Act (AICO), USA: It shall be unlawful for
a person operating a covered platform in or affecting commerce to:

(a) “condition access to the covered platform or preferred status or placement on
the covered platform on the purchase or use of other products or services
offered by the covered platform operator that are not part of or intrinsic to the
covered platform;” (Section 3, Clause (a)(5))

(b) “materially restrict or impede covered platform users from uninstalling software
applications that have been preinstalled on the covered platform or changing
default settings that direct or steer covered platform users to products or
services offered by the covered platform operator, unless necessary” (Section 3,
Clause (a)(8))
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10th amendment of the German Competition Act: The Bundeskartellamt may
prohibit undertakings of paramount significance from taking measures that impede
other undertakings in carrying out their business activities on supply or sales markets
where the undertaking's activities are of relevance for accessing such markets, in
particular taking measures that result in the exclusive pre-installation or integration of
offers provided by the undertaking. (Section 19(a), Clause (2))

An SIDP shall allow and technically enable end users to easily un-install any software
applications on the operating system of the platform, without prejudice to the
possibility for that platform to restrict such un-installation in relation to software
applications that are essential for the functioning of the operating system or of the
device and which cannot technically be offered on a standalone basis by third parties.
It shall allow and technically enable end users to easily change default seftings on
the operating system, virtual assistant and web browser of the platform that direct or
steer end users to products or services provided by the blatform.

An SIDP shall not restrict technically or otherwise the ability of end users to switch
between, and subscribe to, different software applications and services that are
accessed using the core services of the platform, including as regards the choice of
Internet access services for end users.

Data Usage
5.

DMA, EU: “The gatekeeper shall not do any of the following:

(a) process, for the purpose of providing online advertising services, personal data of
end users using services of third parties that make use of core platform services
of the gatekeeper;

(b) combine personal data from the relevant core platform service with personal data
from any further core platform services or from any other services provided by
the gatekeeper or with personal data from third-party services;

(c) cross-use personal data from the relevant core platform service in other services
provided separately by the gatekeeper, including other core platform services,
and vice-versa; and
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(d) sign in end users fo other services of the gatekeeper in order to combine
personal data,

unless the end user has been presented with the specific choice and has given

consent” (Chapter lll, Article 5, Clause 2)

“The gatekeeper shall not use, in competition with business users, any data that is
not publicly available, that is generated or provided by those business users in the
context of their use of the relevant core platform services or of the services provided
together with, or in support of, the relevant core platform services, including data
generated or provided by the end users of those business users” (Chapter lll, Article
6, Clause 2)

American Innovation and Choice Online Act (AICO), USA: It shall be unlawful for
a person operating a covered platform in or affecting commerce to:

“use non-public data that are obtained from or generated on the covered
platform by the activities of a business user or by the interaction of a covered
platform user with the products or services of a business user to offer, or
support the offering of, the products or services of the covered platform operator
that compete or would compete with products or services offered by business
users on the covered platform” (Section 3, Clause (a)(6))

“materially restrict or impede a business user from accessing data generated on
the covered platform by the activities of the business user, or through an
interaction of a covered platform user with the products or services of the
business user, such as by establishing contractual or technical restrictions that
prevent the portability by the business user to other systems or applications of
the data of the business user” (Section 3, Clause (a)(7))

Open App Markets App, USA: "A covered company shall not use non public
business information derived from a third-party app for the purpose of competing with
that app.” (Section 3, Clause (c))

10th amendment of the German Competition Act: The Bundeskartellamt may
prohibit undertakings of paramount significance from
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“creating or appreciably raising barriers to market entry or otherwise impeding
other undertakings by processing data relevant for competition that have been
collected by the undertaking, or demanding terms and conditions that permit
such processing, in particular

(a) making the use of services conditional on the user agreeing to the processing of
data from other services of the undertaking or a third-party provider without
giving the user sufficient choice as to whether, how and for what purpose such
data are processed,;

(b) processing data relevant for competition received from other undertakings for
purposes other than those necessary for the provision of its own services to
these undertakings without giving these undertakings sufficient choice as to
whether, how and for what purpose such data are processed;” (Section 19(a),
Clause 4)

The Act also prohibits such undertakings from “refusing the interoperability of
products or services or data portability, or making it more difficult, and in this way
impeding competition”. (Section 19(a), Clause 5)

Acquisitions and Mergers

6. DMA, EU: “A gatekeeper shall inform the Commission of any intended
concentration within the meaning of Article 3 of Regulation (EC) No 139/2004, where
the merging entities or the target of concentration provide core platform services or any
other services in the digital sector or enable the collection of data, irrespective of
whether it is notifiable to the Commission under that Regulation or to a competent
national competition authority under national merger rules.

A gatekeeper shall inform the Commission of such a concentration prior to its
implementation and following the conclusion of the agreement, the announcement of
the public bid, or the acquisition of a controlling interest.” (Chapter I, Article 14, Clause

1)
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“The information provided by the gatekeeper pursuant to paragraph 1 shall at least
describe the undertakings concerned by the concentration, their Union and worldwide
annual turnovers, their fields of activity, including activities directly related to the
concentration, and the transaction value of the agreement or an estimation thereof,
along with a summary of the concentration, including its nature and rationale and a
list of the Member States concerned by the concentration.

The information provided by the gatekeeper shall also describe, for any relevant core
platform services, their Union annual turnovers, their numbers of yearly active
business users and their numbers of monthly active end users, respectively.”
(Chapter lll, Article 14, Clause 2)

The Ending Platform Monopolies Bill, USA: It shall be unlawful for a covered

platform operator to own, control, or have a beneficial interest in a line of business
other than the covered platform that utilizes the covered platform for the sale or
provision of products or services; offers a product or service that the covered platform
requires a business user to purchase or utilize as a condition for access to the
covered platform, or as a condition for preferred status or placement of a business
user's product or services on the covered platform; or gives rise to a conflict of
interest.

The term “conflict of interest” includes the conflict of interest that arises when a
covered platform operator owns or controls a line of business, other than the covered
platform; and the covered platform’s ownership or control of that line of business
creates the incentive and ability for the covered platform to:

(a) advantage the covered platform operator'’s own products, services, or lines of
business on the covered platform over those of a competing business or a
business that constitutes nascent or potential competition to the covered platform
operator; or

(b) exclude from, or disadvantage, the products, services, or lines of business on the
covered platform of a competing business or a business that constitutes nascent
or potential competition to the covered platform operator
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UK (Government’s response to Consulfation on a pro-competition regime for
digital markets): Firms with Strategic Market Status (SMS) will only have to report
their most significant transactions prior to completion. This shall apply when the SMS
firm acquires over a 15% equity or voting share after the transaction, the value of the
SMS firm's holding is over £25m, and the transaction meets a UK nexus test.

Pricing/Deep Discounting

7. DMA, EU: “To ensure that business users of online intermediation services of
gatekeepers can freely choose alternative online intermediation services or direct online
sales channels and differentiate the conditions under which they offer their products or
services to end users, it should not be accepted that gatekeepers limit business users
from choosing to differentiate commercial conditions, including price. Such a restriction
should apply to any measure with equivalent effect, such as increased commission
rates or de-listing of the offers of business users.” (Paragraph 39)

“Pricing or other general access conditions should be considered unfair if they lead to
an imbalance of rights and obligations imposed on business users or confer an
advantage on the gatekeeper which is disproportionate to the service provided by the
gatekeeper to business users or lead to a disadvantage for business users in
providing the same or similar services as the gatekeeper” (Paragraph 62)

“The gatekeeper shall not prevent business users from offering the same products or
services to end users through third-party online intermediation services or through
their own direct online sales channel at prices or conditions that are different from
those offered through the online intermediation services of the gatekeeper.” (Chapter
3, Article 5, Clause 3)

Open App Markets App, USA: A covered company shall not require as a term of
distribution on an app store that pricing terms or conditions of sale be equal to or
more favourable on its app store than the terms or conditions under another app
store; or take punitive action or otherwise impose less favourable terms and
conditions against a developer for using or offering different pricing terms or
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conditions of sale through another in-app payment system or on another app store.
(Section 3, Clause (a)(2), (3))

Exclusive Tie-ups

8. DMA, EU: “The gatekeeper shall not prevent business users from offering the
same products or services to end users through third-party online intermediation
services or through their own direct online sales channel at prices or conditions that are
different from those offered through the online intermediation services of the
gatekeeper.” (Chapter lll, Article 5, Clause 3)

Open App Markets App, USA: A Covered Company shall not:

(a) require as a term of distribution on an App Store that pricing terms or conditions
of sale be equal to or more favourable on its App Store than the terms or
conditions under another App Store (Section 3(a)(2))

(b) take punitive action or otherwise impose less favourable terms and conditions
against a developer for using or offering different pricing terms or conditions of
sale through another In-App Payment System or on another App Store (Section

3(1)(3))-
Search and Ranking Preferencing

9. DMA, EU: “The gatekeeper shall provide to any third-party undertaking providing
online search engines, at their request, with access on fair, reasonable and non-
discriminatory terms to ranking, query, click and view data in relation to free and paid
search generated by end users on its online search engines. Any such query, click and
view data that constitutes personal data shall be anonymised.” (Chapter 3, Article 6,
Clause 11)

American Innovation and Choice Online Act (AICO), USA: It shall be unlawful for
a person operating a covered platform in connection with any covered platform user

interface, including search or ranking functionality offered by the covered platform,
treat the products, services, or lines of business of the covered platform operator
more favourably relative to those of another business user and in a manner that is
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inconsistent with the neutral, fair, and non-discriminatory treatment of all business
users. (Section 3, Clause 9)

Restricting third-party Applications

10. DMA, EU: The gatekeeper shall allow and technically enable the installation and
effective use of third-party software applications or sofiware application stores using, or
interoperating with, its operating system and allow those software applications or
software application stores to be accessed by means other than the relevant core
platform services of that gatekeeper.

The gatekeeper shall, where applicable, not prevent the downloaded third-party
software applications or software application stores from prompting end users to
decide whether they want to set that downloaded software application or software
application store as their default. The gatekeeper shall technically enable end users
who decide to set that downloaded software application or sofiware application store
as their default to carry out that change easily. (Chapter 3, Article 6, Clause 4)

American Innovation and Choice Online Act (AICO), USA:It shall be unlawful for
covered platform to materially restrict or impede covered platform users from
uninstalling software applications that have been preinstalled on the covered platform
or changing default settings that direct or steer covered platform users to products or
services offered by the covered platform operator, unless necessary—

(a) for the security or functioning of the covered platform;

(b) to prevent data from the covered platform operator or another business user from
being transferred to the Government of the People’s Republic of China or the
government of a foreign adversary

Open App Markets Act, USA: A covered company that controls the operating
system or operating system configuration on which its app store operates shall allow
and provide readily accessible means for users of that operating system to—

(a) choose third-party apps or app stores as defaults for categories appropriate to
the app or app store;
(b) install third-party apps or app stores through means other than its app store; and
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(c) hide or delete apps or app stores provided or pre-installed by the app store
owner or any of its business partners

Advertising Policies

11. DMA, EU: The gatekeeper shall not process, for the purpose of providing online
advertising services, personal data of end users using services of third parties that
make use of core platform services of the gatekeeper. (Chapter 3, Article 5, Clause

2(a))

The gatekeeper shall provide advertisers, information on a daily basis, regarding
price paid by the advertiser and the remuneration received by the publisher. (Chapter
3, Article 5, Clause 9)

The gatekeeper shall provide advertisers and publishers with access to the
performance measuring tools of the gatekeeper and the data necessary for
advertisers and publishers to carry out their own independent verification of the
advertisesments inventory, including aggregated and non-aggregated data. (Chapter
3, Article 6, Clause 8)
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