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 ‘LOK  SABHA  DEBATES

 LOK  SABHA

 Monday,  August  Qt,  978/Sravana  30,
 Ig00  (Saka)

 ‘The  Lok  Sabha  met  at  Eleven  of  the  Clock

 (Mr.  Speaker  in  the  Chair]
 RE.  MOTIONS  FOR  ADJOURNMENT, CALLING  ATTENTION,  ETC.

 MR.  SPEAKER:  Now  the  House  will wake  up  the  45th  Constitutional  Amend- ment  Bill.....
 (Interruptions)  coe

 MR.  SPEAKER:  I  have  received  a
 ‘large  number  of  Adjournment  Motions. ‘I  am  going  through  them.  I  will  let  you know  my  d-cision  tommorrow  morning.

 Interruption.)  or
 T  am  considering  all  of  them.

 (Interruptions)**
 MR.  SPEAKER:  I  will  enquire  from the  Minister  about  the  bonus  and  let

 ‘you  know.
 (Interruptions)**

 _SHRI  SAUGATA  ROY  (Barrackpore):
 Sir,  the  Minister  is  there.  You  can  ask him  to  make  a  statement.

 att  राम  बिलास  पासवान  (हाजोपुर  ):
 अध्यक्ष  महोदय  विहार  में  जमशेदपुर  में  6
 आदिवासियों  को  ठेकेदार  के  गुंडों  द्वारा
 स्वणरेखा  नदी  में  फैंक  दियागया  है  ।
 यह  बहुत  गम्भीर  मामला  है।
 (व्यवधान  )

 MR.  SPEAKER:  I  have  received  a
 umber  of  Calling  Attention  Notices.  I will  give  you  an  opportunity  either  to- morrow  or  day  after.

 SHRI  SAUGATA  ROY:  Apart  from
 adjournment  motion,  whether  )my  notice
 ander  rule  377,  my  Calling  Attention  and
 my  Short  Notice  Question  have  been
 eoonsisidered  ?

 (Interruptions)  oo.
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 MR.  SPEAKER:  I  have  told  all  of

 you  that  the  matter  is  under  consideration.
 (Interruptions)  I  have-told  every  one  of
 you  that  the  matter  is  under  considera- tion.  Is  it  the  idea  to  obstruct  the  regular
 business  ?

 (Interruptions)
 MR.  SPEAKER:  Even  after  I  men-

 tioned  to  you  that  the  matter  is  under
 my  consideration,  you  are  still  at  it.

 I  allowed  you  for  more  than  ten  mi-
 nutes.  Let  us  go  to  the  business.

 (Interruptions)
 SHRI  JYOTIRMOY  BOSU  (Dia-

 mond  Harbour):  About  bonus,  we  want
 the  Government  to  make  a  statement.
 (Interruptions)

 MR.  SPEAKER:  You  have  mentionéd it  hundred  times.  What  is  the  point  in
 it?

 (Interruptions)
 MR.  SPEAKER:  Mr.  Bagri  is  raising a  point  of  order.  Let  us  go  according  to

 some  order.
 श्री  मनोरास  बागड़ी  (मथुरा  ):  श्रध्यक्ष

 महोदय  मेरा  पांयट  श्राफ़  आडेर  है  1
 जो  आदमी  पालियामेंट  का  मेम्बर  नहीं  है
 जो  इस  सदन  का  सदस्य  नहीं  है  उसकी  चर्चा
 यहां  पर  नहों  होनी  चाहिए  ।  श्री  कक्‍्द्रभान

 गुप्त  इस  सदन  के  सदस्य  नहीं  हैं  ।  उनकी
 चर्चा  यहां  पर  नहीं  होनी  चाहिये।

 MR.  SPEAKER:  That  is  not  the
 point  of  order.  ‘,

 (Interruptions)
 MR.  SPEAKER:  What  is  your  point

 of  order,  Mr.  Mavalankar?
 PROF.  P.  G.  MAVALANKAR

 (Gandhinagar)  :  I  am  rising  on  a  point of  order.
 In  the  Bulletin  Part  II,  dated  August

 18,  the  Secretariat,  presumably,  under
 your  direction,  has  drawn  the  attention
 of  the  Members  to  the  entire  procedure under  Rule  376...  .({nterruptions)**

 **Not  recorded.
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 att  waiters  बागड़ी  :  जो  ब्यक्ति  यहां
 पर  न  हो  कया  आप  उस  पर  चर्चा  करने
 का  अधिकार  देंगे?  श्री  चन्द्रभान  गुप्त
 इस  सदन  में  जवाब  नहीं  दे  सकते  हैं।  श्री
 चन्द्रभान  गुप्त  पर  जो  झ्ारोप  लगे  हैं
 (व्यवधान  )  हम  दस  करोड़  चंदा  करें

 च््स  से  झाप  को  क्‍या  मतलब  है  ?

 MR.  SPEAKER:  This  is  not  8  point of  order.
 What  is  your  point  of  order,  Mr.

 Mavalankar?
 PROF.  छ  6.  MAVALANKAR?

 3  am  inviting  your  attention  to  the  Bul-
 letin  Part  II,  dated  August  18,  Item
 No.  976  in  which  presumably  under  your direction  the  rule  for  point  cf  order  bas
 been  printed.  Some  time  back  also  you had  given  direction  about  the  fact  that
 there  is  no  zero  hour  and  that  if  members
 want  to  raise  the  points,  they  must  see
 you  in  your  chamber,  take  your  consent
 and  raise  something  here.

 MR.  SPEAKER:  What  is  the  point  of
 काफल

 PROF.  P.  G.  MAVALANKAR:  To-
 day  from  a  to  ALI]  30  many  things
 have  been.

 MR.  SPEAKER:  There  is  no  point  of
 order.

 PROF.  P.  G.  MAVALANKAR:
 Tam  not  speaking  on  any  of  the  subjects.

 ¥  am  seeking  your  guidance  under  Rule
 376  and  Rules  380  and  981.  Rules  380
 and  981  are  about  expunction.  I  want  to
 know  as  to  what  happened  today.  So
 many  members  have  been  speaking  si-
 multancously.  Only  parts  of  it  were  being
 recorded.  Others  were  not  being  recorded.
 What  happens  is  this—what  you  say  is
 being  recorded,  what  we  say  is  not  being recorded.  My  point  is,  often  I  see,  you
 say—‘do  not  record,  do  not  record.’
 That  is  correct,  according  to  you.  When
 you  say  something  in  response  to  scme-
 thing  which  is  not  pena led,  that  is  re-
 corded.  How  are  we  to  know,  sitting  in
 this  House?  I  am  sorry,  I  have  not  under-
 stood  a  word  of  it  what  was  being  de-
 manded  for  the  last  fifteen  minutes.
 Apart  from  that,  how  are  the  press_  going
 to  report  what  is  going  on  in  this  House?
 If  you  say,  something  is  off  the  record,
 they  will  not  be  allowed  to  report  that.
 But  if  {t  is  on  record,  then  they  should
 be  able  to  report.  So,  you  kindly  tell
 us  what.  has  gone  on  record  so  that  the
 press  people  may  kncw  that  much.

 (Interry  ption)**

 AUGUST  21,  978  Constitution  (45th  Amdt.)  Bily  4
 MR.  SPEAKER:  Do  not  record  any thing.  This  is  not  a  point  of  order.

 Ine  hrs.

 CONSTITUTION.  (BORTY-FIFTH.
 AMENDMENT)  BILL—Contd.

 Clause  33—(Qmission  of  article  2574)
 MR.  SPEAKER:  Before  we  take  up further  clause  by  clause  consideration of  the  Constitution  (Forty-Fifth  Amend-

 ment)  Bill,  I  have  to  inform  the  House that  voting  on  clauses  and  di  ts
 moved  thereto  will  start  at  3  p.m.  today.

 ‘We  may  now  take  up  consideration  of
 clause  33  of  the  Bill.

 SHRI  SHAMBHU  NATH  CHA-
 TURVEDI  (Agra):  I  beg  te  move—

 Page  8,—
 Sor  clause  33,  substitute—

 133.  In  article  257A  of  the  Consti-
 mation,  after  sub-clause  (0),  the  follow.
 ing  proviso  shall  be  inserted,  namely  :—

 Provided  that  the  State  Government
 shall  be  kept  informed  of  such  deploy- ment.”  (183)

 Prior  te  the  amendment,  the  _praetice was  that  the  Centre  could  send  forces  to
 states  even  without  their  consent.  After
 the  inclusion  of  this  clause  for  withdrawal.
 of  this  Article,  it  completely  gives  a  differ-
 ent  aie  9

 retation.  That  is  why,  I  say  that
 ‘provided  that  the  State  Government
 shall  be  kept  informed  of  such  deploy- ment.’  By  including  this  clause,  I  say that  a  different  situation  has  been  created
 because  this  provision  was  included  in
 the  constitution  and  now,  it  has  been
 withdrawn.  It  would  not  restore  ‘status
 quo  and  it  would  give  a  different  inter-
 pretation.  That  is  why,  my  amendment
 should  be  accepted.

 THE  MINISTER  OF  LAW,  JUSTICE. AND  COMPANY  AFFAIRS  (SHRE SHANTI  BHUSHAN):  It  is  not  possible to  accept  this  amendment  because  it  is
 not  right  that,  when  the  law  and  order
 is  a  State  subject,  the  Centre  should  have
 any  power  to  deploy  armed  forces  in  the
 States  without  the  consent  of  the  State.
 So,  I  am  not  in  a  position  to  accept  this
 amendment  for  deleting  this  clause  evem
 with  any  condition  at  all.

 ®*Not  recorded.
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 Clause  34—(Insertion  of  new  Chapter  IV
 tn  part  XH)

 SHRI  SAUGATA  ROY  (Barrack-
 pore):  Sir,  I  beg  to  move:

 “Page  8,—
 after  line  24,  insert—

 ‘‘300B.  Notwithstanding  anything
 ‘contained  in  article  300A,  if  any  pro-
 perty  is  compulsorily  acquired  or  re-
 ‘quisitioned  for  an  amount  fixed  by  law
 -or  which  may  be  determined  in  accor-
 dance  with  such  principles  and  given
 din  such  manner  as  may  be  prescribed
 an  such  law;  no  such  law  shall  be  called
 an  question  in  any  caurt  on  the  ground
 that  the  amount  so  fixed  or  determined

 ds  not  adequate  or  that  the  whole  or
 any  part  of  such  amountis  to  be  given otherwise  than  in  cash  or  that  such  law
 iis  void  on  the  ground  that  it  is  incon-
 sistent  with  or  takes  away  or  abridges
 -any  of  the  rights  conferred  by  Article
 ag.”  (296)

 SHRI  KANWAR  LAL  GUPTA
 {Delhi  Sadar):  Sir,  I  beg  to  move:

 “Page  8,—
 for  lines  23  and  24,  substitute—

 “‘g00A.  No  person  shall  be  deprived ‘of  his  property  as  provided  in  artidle
 490)  60.0  (2g)
 SHRI  HARI  VISHNU  KAMATH

 {Hoshangabad):  Sir,  I  beg  to  move:
 “Page  8,  dines  25  and  24,—
 Sor  “‘save  by  authority  of  law”  sbstitute—

 “except  according  to  procedure  ०-
 tablished  by  law.”  (284)

 -

 “‘Page  8,  lines  23  and  24,—
 “or“‘save  bby  authority  of  law”  substitute — “save  by  due  process  of  law”  (285)
 SHRI  SUSHIL  KUMAR  DHARA

 (Tamluk)  :  Sir,  I  beg  to  move:
 “Page  8,.—
 after  Tine  24,  inseri—

 “*300B.  Ceiling  on  Urban  proper:
 shall  be  fixed  in  8  50  78  the  vain
 tion  of  the  ceiling  on  rural  property.”
 (377)
 SHRI  RAGHAVJI  (Vidisha)::  Sir  I

 tbeg  to  move:

 “Page  8,—
 Gfter  line  24,  insert—

 *300B.  Property  of  any  person  shall
 mot  be  acquired  for  any  purpose  other
 than  the  public  cause.’  (398)

 SRAVANA  30,  900  (SAKA)  (45th  Amdt.)  है: 11 ह  6

 PROF.  P.  G.  MAVALANKAR
 (Gandhinagar):  Sir,  I  beg  to  move:

 “Page  8,  lines  23  and  24,—
 for  ‘‘save  by  authority  of  law’?  substitute—

 “except  by  due  process  of  law”  (410),
 “Page  8,  line  24,—
 add  at  the  end—

 “and  save  for  public  purpose  and
 social  good.”  (4I!)
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 MR.  SPEAKER:  Now,  let  us  come  to
 Mr.  Kanwarlal  Gupta’s  \dment.
 us  be  as  brief  as  possible  because  a  large
 nines

 of  amendments  have  to  be  dealt
 with.

 SHRI  KANWAR  LAL  GUPTA  (Delhi
 Sadar):  My  amendment  is:

 for  lines  29  and  24,  substitute—

 “*g00A.  No  person  shall  be  deprived

 soa
 as  provided  in  bait

 19(t
 (interruptions)

 भ्रष्यक्ष  महीदय,  कलाज़  9()
 (एफ)  का  जहां  तक  सोशियो  एकोनामिक
 कंडोशन  का  सम्बन्ध  है,  जहां  तक
 गरोब  लोगों  की  सहायता  का  सवाल  है
 मैं  सरकार  से  सहमत  हु  कि  उन  के  लिए.
 जो  कछ  हो  सकता  है  वह  किया  जाना  चाहिए  1
 झभी  भी  उस  के  लिए  प्र, बंघन  है  उसको
 झोर  भी  ज्यादा  कर  सकते  हैं  ।  झापने
 इस  में  सतत  फ्रीडमस  कही  हैं  जिस  में
 राइट  आफ  मूवमेंट  है,  राइट  आफ  स्पीच
 है,  राइट  आफ  थाट  है,  राइट  टू  पंडेज  एण्ड
 एक्वायर  प्रापर्टी  है  ।  इस  में  सात
 के  बजाय  जो  6  हमारे  राइटस  हैं  इस  में  से
 राइट  टू  एक्वायर  एण्ड  पण्चेज़  प्रापर्टी  हटा
 देंगे  तो  उसका  परिणाम  क्‍या  होगा  ?
 परिंगम  यह  होगा  कि  बाकी  भी  जो
 6  हैं  वह  इस  से  इंटर-लिकड  हैं।  उस
 दिन  भी  मैं  न ेकहा  था  राइट  आफ  मुवमेन्‍्ट  हं
 freedom  to  movein  any  partofthe  country.
 झगर  मेरी  सारी  की  सारी  प्र।पर्टी  ली  जाती  है

 I  cannot  move  without  money,  So,  how
 can  I  move?
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 [Shri  Kanwar  Lal  Gupta]
 तो  वह  जो  राइट  है,  राइट  झाफ  मूवमेन्ट  वह
 भी  बेकार  हो  जायेगा  झौर  उस  का  कोई
 मतलब  नहीं  रहेगा  ।

 Mr.  Shanti  Bhushan  was  a  lawyer.  He
 has  got  a  gccd  library.

 SHRI  JYCTIRMOY  ECSU  (Dia-
 mend  Haikcur):  He  is  still  a  lewyer.

 SHRI  KANWAR  LAL  GUPTA:  Yes,
 he  is  still  a  lawyer.  He  has  a  good
 library.  There  is  a  right  of  thought  and
 expression  and  suppose  his  library  is
 taken  away  from  him.  Because  library
 is  a  part  of  property,  if  it  is  taken
 out,  can  he  express  freely?  Can  he  think
 freely?

 फिर  फ़ीडम  आफ  थाट  और  फ्रीडम  आफ
 स्पीच  दोनों  ही  नहीं  रहेंगी।  इरूलिए  मेरा

 कहना  है--यह  मामला  पार्टी  में  भी  शाया  थान--
 कि  श्राप  ने  माइनारिटीज़  के  लिए  एक  बात

 कही  कि  उनके  एजूकेशनल  इंस्टीट्यूशन्स
 को  अप  लेगे  तो  पूरा  कम्पन्सेशन  देंगे,  मुझे
 उसमें  कोई  एतराज़  नहीं  है,  मैं  उसको
 और  बढ़ाना  चाहता  हूं  कि  माइनारिटीज़
 या  मेजोरिटी  किसी  के  एजूकेशनल  इस्टीटू-
 यूशन  आप  लेंगे  या  कोई  और  वेलफेयर की
 चीजें  हैं  जैसे  सोशल  और  कल्चरल  इंस्टी-
 ट्यूशंस  उन  को  भी  अगर  गवनमेंट  ले  तो

 पुरा  कम्पेंसेशन  दिया  जाना  चाहिए।  यह
 श्रगर  आप  रखते  हैं.तब  बाकी  के  लिए  भ्राप
 क्या  कम्पेंसेशन  .दे  रहे  हैं  उस  से  मुझे  कोई
 इन्ट्रेस्ट  नहीं  है  ।  इमजेन्सी  के  दिनों
 में  दो  लाख  फेमिलीज़  को  उजाड़  कर
 दिल्ली  में  बीस  पच्चीस  मील  परे  फेंक  दिया
 गया  ।  उन  को  कोई  कम्पेन्सेशन  नहीं  दिया  ।

 Are  you  going  to  think  that  only  Tatas,
 Birlas  and  Dalmias  want  to  get  com-
 penation?  No,  it  is  the  poor  people  who
 will  suffer.

 इस  लिए  मेरा  कहना  है  कि  जो  गरीब

 If  you  keep  this  clause  tg  (Q)  (f)  this  is
 inter-dep  endant,

 AUGUST  21,  978  (45th  Amdt.)  Bill  &

 झगर  और  राइट्स  भाप  ने  रखने  हैं  तो इसको
 भी  रखिये।  अगर  इस  को  नहीं  रखेंगे  तो
 श्राप  के  दूसरे  राइट्स  भी  पूरी  तरह  से
 कायम  नहीं  होंगे  ।  आप  कम्पे-
 न्सेशन  की  क्लाज़  को  लिबरल  कीजिये  -
 मैं  जानता  ह्  कोई  भी  गवनमेंट  गरीबों  के
 लिये  कुछ  करना  चाहती  है  तो  पूरा  कम्पे-
 न्सेशन  नहीं  दे  रुकती  है  ।  इस  लिये
 उसको  आप  कीजिये,  लेकिन  ऐसा  न
 हो  कि  इस  के  जरिये  गरीबों  पर  मार  हो,
 गरीब  दब  जाय--ऐसा  नहीं  होना  चाहिये  +
 मैं  चाहता  हूं  कि इस  पर  विचार  किया  जाय  ।

 ——
 MR.  SPEAKER:  Mr  Kamath:
 SHRI  HARI  VISHNU  KAMATH

 (Hoshangabad)  :  Mr.  Speaker,  Sir,  I  have
 moved  two  amendments  standing  in  my Mame-amendment  nos.  284  and  285.
 They  are  alternative  amendments.  tf
 amendment  no.  284  is  not  accepted,  then
 I  will  move  to  amendment  no.  285.  I
 am  moving  both,  and  I  have  leave  the
 alternative  to  the  decision  of  the  Heuse.

 I  would  like  to  urge  briefly  that  by
 moving  this  amendment  I  wanted  to
 bring  the  clause  in  line  with  the  lan-
 guage  and  the  wording  of  article  aie
 Article  ar  which  is  a  key-article  for  this
 Amendment  Bill,  reads  as  follcws  :

 —You  are  very  well  ccnversant  with
 that—it  reads  :

 *‘No  person  shall  be  deprived  of  his
 life  or  personal  liberty  except  according to  procedure  established  by  law.”

 I  want  to  adopt  the  same  wording.
 #  MR.  SPEAKER:  No,  no.  You  have

 said  ‘‘due  process  of  law.”

 SHRI  HARI  VISHNU  KAMATH:
 No,  Sir.  My  first  amendment,  viz.,  am-
 endment  no.  284  is  to  substitute  “‘except
 according  to  procedure  established  by w.??

 [inl
 MR.  SPEAKER:  That  is  true.

 SHRI  HARI  VISHNU  KAMATH  :
 If  that  is  not  acceptable,  then  am  end-
 ment  no.  285  takes  its  place.  There  was
 in  the  Constituent  Assembly,  at  times  a
 very  acrimonious  discussicn  on  the  inter-
 pretation  and  the  construction  and  he
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 clarification  of  these  two  phrases—‘‘pro- eedure  established  by  law”  and  “due
 process  of  law’.  These  are  very  well
 known  to  you,  more  known  to  you  than
 to  me,  and  so  I  need  not  dilate  upon that.  But  ultimately  the  Constituent
 Assembly  accepted  and  adopted  the
 phrase  ‘‘procedure  established  by  law’?  for
 Article  Qt,  and  finally  rejected  the  phrase “due  process  of  law.”  I  believe  in  the
 United  States  Constitution,  the  phrase
 used  is  ‘‘due  process  of  law’?  which  has
 got  its  own  significance  and  its  own  con-
 notation.  I  would  have  preferred  that
 but  for  the  fact  that  in  the  Constitution
 itself  in  Article  शा,  we  have  adopted the  phrase  ‘“‘procedure  established  by law”  and  I  would  like  the  same  language and  the  same  phrase  to  be  adopted  for
 this  new  clause  which  we  are  seeking  to
 insert  in  the  Bill,  and  thereby  in  the
 Constitution.  Therefore,  it  will  read  as
 follows  :

 *‘No  person  shall  be  deprived  of  his
 property  except  according  to  procedure established  by  law’.

 If  that  is  not  acceptable  to  the  Minister
 and  to  the  House,  then  I  hope  the  House
 will  accept  even  better  phrasing,  “that  is, due  process  of  law’’.  I  commend  both
 for  the  consideration  of  the  House.

 MR.  SPEAKER:  Mr.  Dhara.
 SHRI  SAUGATA  ROY:  I  have  given  4 an  amendment.
 MR.  SPEAKER:  You  can  get  later

 only.  You  were  not  there  when  your mame  was  called.
 SHR:  SAUGATA  ROY  :  Just  one

 point  I  want  to  mention.  This  amend-
 ment  has  been  shown  in  the  name  ofa
 wrong!person.  pag  fl

 Dr.  Seyid  Muba-
 mmad’s  name  was  there.  But  the  Lok
 Sabha  Secretariat  has  mistakenly  put
 somebody  else’sname.  That  iswhy  I
 was  not  here  to  present  it.  I  thought Dr.  Seyid  Muhammad  will  move  this
 amendment,  but  the  correction  has  not
 been  made.

 Sir,  I  may  be  allowed  to  speak  on  this, even  if  the  amendment  has  not  been
 moved.

 MR.  SPEAKER:  Yes.  Shri  Sushil
 Kumar  Dhara.

 SHRI  SUSHIL  KUMAR  DHARA
 (Tamluk)  My  Amendment  is  877.  0०
 Clause  34  wherein  the  right  to  property is  a  fundamental  right.  Now  we  find
 80  many  things.  From  the  background note  published  by  the  Lok  Sabha  Secre-
 tariat  (Research  and  Information  Sec-
 tion)  we  find  that  there  are  so  many
 changes  in  the  preamble  and  in  as  many as  36  Articles,  fourteen  new  Article,
 namely  3:(B),  36  B),  39(A),  226(A)  etc.
 have  been  inserted,  and  they  have  sub-
 stituted  four  ArticloArticles  ‘103,  +1505,
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 I92  and  226—and  even  the  august  ter-
 minology  ‘sovereign  democratic  republic’ has  been  replaced  by  the  words  ‘social,
 secular,  democratic  republic’

 I  must  convey  my  gratitude  to  the
 eminent  Law  Minister  that  he  has  made
 the  necessary  changes  in  this  clause,  but
 I  am  sorry  to  have  to  move  this  amend-
 ment  and  to  be  compelled  to  use  the
 harsh  words  that  he  has  not  mentioned
 a  single  word  regarding  the  urban  pro-
 perty  ceiling.  For  urban  property,  a
 ceiling  is  there  in  regard  to  open  land
 in  the  urban  area  but  while,  in  the  rural
 areas,  the  ceiling  has  been  reduced  twice
 and  it  has  been  brought  down  to  a  small
 size,  in  the  urban  areas  there  is  no  cei-
 ling

 on  property  of  the  value  of  lakhs
 and  crores  of  rupees.  There  are  so  many
 persons  living  in  the  urban  areas  who
 have  this  sort  of  property.  There  must
 be  some  ceiling  in  parity  with  the  rural
 ceiling.  Of  course,  you  know  that  in
 urban  areas  on  a  ‘Katha’  of  land  a  multi-
 storeyed  building  can  be  erected  which
 will  cost  lakhs  of  rupees—at  least  ten
 to  twelve  lakh—and  even  a  ‘Bigha  of
 land’  in  the  urban  areas  would  be_  worth
 about  Rs.  4,000  to  Rs.  5,000.  So,  this
 parity  should  be  maintained,  otherwise
 it  will  be  a  mockery,  I  can  say.

 -  when  this  Constitutional  Amendment
 was  made  by  the  previous  regime,  at  that
 time  even  Members  on  that  side  like  the
 Congress  Member  Nimbalkar  expressed, with  anguish  and  in  a  choked  voice,  butin
 very  nice  words,  regarding  the  power  of
 the  Rashtrapati  being  cut  to  pieces,  that
 by  this  method  the  Rashtrapati  will  be
 turned  into  an  {expensive  rubber  stamp. Even  in  a  sation!  seminar  held  in  this
 capital,  Shri  Choudhury  Charan  Singh remarked  that  the  people  will  have  their
 duties  but  the  Government  will  have
 none.  In  the  same  tune,  I  can  say  that
 the  rural  people  will  have  to  forgo  or  give
 up  their  rights  like  the  right  to  property in  many  ways,  but  the  urban  people  will
 have  to  give  up  little.

 So,  I  would  request  the  Law  Minister,
 through  you,  to  make  the  necessary
 amendment  to  this  clause  as  suggested
 by  mo

 “g00B.  Ceiling  on  urban  property shall  be  fixed  in  parity  with  the  vaJua-
 tion  of  the  ceiling  on  rural  property’.

 श्री  राघव  जी  (विदिशा  ):  अध्यक्ष
 महोदय,  प्रापर्टी  का  श्रधिकार  मूल  अधिकारों
 से  हठाने  का  मैं  स्वागत  करता  हूं  लेकिन  इस
 के  लिये  कुछ  सेफगार्ड  भ्रवश्य  होना  चाहिए
 कोई  भी  सम्पत्ति  सार्वजनिक  कार्यों  के



 II  Constitution

 [at  राघव  जी]
 अतिरिकत  किता अन्य  कापे  के  लिये  अधि-
 गृहोत  नहीं  होतो  च।हिए।  यदि  कोई  श्रयनी
 सम्पत्ति  के  द्वारा  मजदूरों  का  शोबण  कर
 रहा  है  अथव।कोई  सम्पत्ति  सड़क  बताने,
 नहर  बनाने,  विद्यालय  बनाने  के  लिये  या
 ऐसे  कियो  अत्य  कार्य  के  लिए  चाहिए
 तो  उत्त  सप्तत्ति  का  अधिप्रहगय  अवश्य
 होत।  चाहर  oo.  लेकिन  व्यक्तिगत
 विद्रेष  या  राजवोतिक  विद्वत  से  जो  सम्पत्ति
 श्रधिुद्ीत  को  जातो  है  ऐसे  कारणों  से
 सम्पत्ति  का  अधित्रहुग  करने  का  अधिकार
 संविधान  में  नहीं  होना  चाहिए  ।

 साव  हो  साथ  जो  सम्पत्ति  लोगों  के  पास
 एक  जाख  रुपने  से  कम  मूल्य  को  है  उस
 सम्पत्ति  का  अधिप्रहण  =  बिता  क्षतिषूति
 के  नहों  होता  चाहिए  क्योंकि  इस
 तरह  से  तो  गसेब  ऋदभिवों  के  खाते-
 पीने  के  बेन,  कपड़े,  झोंवड़ो  आदि  भी
 अधिगृहीत  करलो  जा।वेंगो  ।  प्रगर  किसी
 गरोब  झादमों  को  पांच  एकड़  जसीन
 बिना  मुझावजा  दिये  अभ्धिपृहीत  की  ज/ती
 है  तो  उस  को  बहुत  उचित  नहीं  कहा
 जायेग।  ।

 इसके  साथ  स/थ  इस  में  इस  बात  का  भो
 सेकगाई  होता  चहिए  कि  जिस  संम्पत्ति
 का  उपयोग  सर््जजनिक  कार्यों  में  हो
 रहा  है  oo  mats  किवी  विद्यालय,  मंदिर
 या  धर्मशाला  की  सम्पत्ति  है.  यदि  उस
 का  अधिप्रहय  किया  जाता  है  तो  उस
 सम्पत्ति  की  क्षतिपर्ति  अवश्य  की  जानी
 चाहिये  श्न्यया  भविष्य  में  कोई  भी
 व्यक्ति  अयनता  धत  सावंजनिक  कार्यों  में
 लगाने  से  हिचकेगा  ।

 PROF.  P.  G.  MAVALANKAR
 (Gandhinagar):  I  have  moved  the  fol-
 lowing  amendments:

 Page  8,  lines  23  and  24,—
 for  “save  by  authority  of  law”  syb-

 stitute—
 “except  by  due  process  of  law’’
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 Page  8,  line  24,—
 add  at  the  end—
 ‘and  save  for  public  purpose  and
 social  good”’.

 Mr.  Speaker,  Sir,  I  want  to  move
 both  my  Amendments  Nos.  410°  and  4rIte Clause  3  4~-regarding  Right  to  Property. I  do  conceive  that  in  the  Indian  context,
 the  Right  to  Property  has  to  be  viewed
 in  a  special  manner  and  that  there  has
 to  bea  political  emphasis  on  the  Right to  Property.  Therefore,  if  you  take  it
 away  from  the  Fundamental  Rights
 Chapter,  perhaps  it  may  be  right  politi-
 cally.  But  the  Law  Minister  has  said
 that  it  has  not  still  ceased  to  be  a  legal or  a  constitutional  right.  If  the  law
 Minister’s  statement  is  to  be  accepted, then  I  am  not  sure  what  he  says  is  what
 he  meant  by  the  Amendment  that  he
 has  brought  under  Clause  34.  what  he
 says  is  this:

 “Chapter  IV—Right  to  Property.

 gooA.  No  person  shall  be  deprived
 bd

 his  property  save  by  authority  of
 ww”?

 But  what  does  it  mean?  It  does  not  meas.
 what  the  Law  Minister  assured  this  House.
 He  told  last  time  before  the  Clause  by
 Clause  discussion  started  that  although
 it  is  taken  away  from  the  Fundamental
 Rights,  it  is  no  less  than  a  legal  and  Cone
 titutiona  |  right  and  in  the  N  jotes  on  the
 Clause,  he  mentions  like  this  :

 “The  object  of  the  amendments
 propesed  in  these  provisions  is  to  take
 away  the  right  to  property  from  the
 category  of  fundamental

 bese
 and

 make  the  same  a  right  which  can  be
 regulated  by  ordinary  law.’’

 Then  he  says:

 “Clause  34  secks  to  inserta  new
 article  300A  in  Part  XII  of  the
 Constiution  to  provide  that  no  persom
 shall  be  deprived  of  his  property  save
 by  authority  of  law.”

 But  where  does  this  guarantee  come
 that  it  will  not  be  taken  away  without some  compensation?  Mr.  F.  S.  Nariman,
 one  of  the  leading  advocates  of  our  coun-
 try,  has  invited  the  attention  of  the
 country  to  two  very  important  aspect, of  this  matter.  One  is  his  objection

 vobe grading  the  right  of  a  worker  who  claims
 a  bonus  and  I  will  read  out  the  relevant
 paragraph  of  what  he  says.  He  says:

 “The  right  of  a  worker  to  claim
 bonus  against  the  Life  Insurance  Cor-
 poration  under  the  Industrial  Disputes
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 Azt  947  has  (recently)  been  held  to
 be  a  right  to  property  entitled  to  pro- tection  under  Article  1g?”

 “it  could  not  be  taken  away  by
 legislation.””  Now  this  is  the  first  ob-

 jection.  If  the  right  to  property  is
 ae  away,  where  do  the  workers
 go?

 Tae  secoal  objection  is  this.  He  has
 given  it  very  interestingly.  I  am
 again  quoting  him.  He  says:

 “I  an  also  apprehensive  that  the
 deliberate  deletion  of  Article  r9(i)(f)
 migat  provide  in  impetus  to  some
 ‘States  to  adopt  legislation  making
 residence  in  the  State  a  necessary
 qualification  for  acquiring  property; oace  this  starts  it  will  snowball  (with
 ‘teciprocal  measures  adopted  by  the
 -other  States)  and  India  will  be  a

 foreign ‘country  to  its  own  inhabitants—the
 very  fear  expressed  by  the  brave  Justice
 Khanna  in  striking  down  the  leter
 part  of  Article  3:C.”

 It  is  n>  use  the  Law  Minister  merely
 welling  us  that  nobody  should  be  de-
 pzived  of  the  property  except  by  autho-
 rity  o  flaw.  Taat  is  too  vague  and  too

 eacral.  H=  must  come  out  with  a  speci-
 ec  aiiitional  guarantee  enshrined  in  a
 p2tticular  am2ndment  of  the  clause.  That
 as  why  I  am  mentioning  in  my  amend-
 ments  two  things.  One  is  that  instead  of
 “‘save  by  authority  of  law’’,  I  say  ‘‘ex-
 wept  by  due  process  of  law”.  Why  do  I
 ‘say  this?  You  (Mr.  Speaker)  had  been  a
 juize  for  a  long  time.  Therefore,  it  will
 be  carrying  coal  to  New  Castle  when  ra

 aam  addressing  you  to  say  this-  But  I  must
 ‘ay  thatifyou  have  a  pirase  called  due
 process  of  law,  even  with  regard  to  state
 Wezislation  either  by  the  Union  Govern-
 ment  or  by  the  State  Government  on  the
 Right  to  Property,  the  due  process  will
 linevitable  come  into  the  picture.  In  other
 words,  the  Right  to  Property  will  always
 be  subject  tojudicial  review.  The  Ameri-
 an  example  is  not  an  example  which  can
 be

 quote
 as  an  adverse  illustration;  it

 ‘can  be  quoted  as  an  illustration  in  point
 that  in  the  American  Supreme  Court
 this  phrase  of  due  process  has  been  so
 used  only  to  enable  the  citizens  to  enjoy
 amore  rights  rather  than  getting  them
 restricted.  Therefore,  the  whole  purpose
 -of  having  this  ‘‘due  process  of  law’’  is  to
 censure  always  and  permanently  that  the
 judicial  review  will  be  available.  The
 ‘m)m2nt  you  say,  no  due  process  of  law
 ‘but  only  authority  of  law,  that  means

 ~  You  are  giving  the  whole  thing  to  the
 Government  of  the  day,  whoever  or
 ‘whichever  party  or  complexion  they
 belong  to.  That  is  a  great  danger.
 “Therefore,  my  amendment  is  that  it  must
 tbe  “‘due  proces  of  law’’.

 Finally,  my  other  amendment  is:  ‘‘and
 save  for  public  purpose  and  s  scial  od".
 I  hope  the  House  will  notice  it.  In  other
 words,  any  law  which  has  been  passed
 by  either  a  State  Government  or  by  the
 Union  Government,  will  have  to  elaborate
 specifically  and  concretely  the  specific
 public  purpose  and  social  good  involved.
 If  it  is  not  done,  then  merely  because
 the  State  has  power  to  make  a  law,  it
 will  not  happen.  Otherwise,  the  law  as
 it  stands  today  will  mean  that  the  State
 can  take  away  property  without  any
 compensation  whatsoever.  There  will
 benoright.  Then,  whatisthe  difference
 between  the  thief  and  a  robber  on  the
 one  side  and  Mr.  Shanti  Bhushan  on  the
 other?  I  know  that  he  is  neither  a  thief
 nor  a  robber.  But  I  do  not  want  him  to
 be  a  robber  or  a  thief  by  saying:  I  am
 doing  it  by  a  process  of  law  and  by  au-
 thority  of  law.  Do  not  do  it.  I  amall
 for  the  right  to  property  being  taken
 away  from  fundamental  rights  because  of
 political  compulsions  of  the  Indian  situa-
 tion.  I  do  not  dispute  on  that  point. But  I  do  not  want  this  right  to  become
 so  flexible  that  it  becomes  loose,  and  that
 compensation  is  not  available  and  that
 the  Right  to  Property  is  gone.  I  do  not
 want  to  take  much  time  of  the  House  by
 going  into  more  details.

 “YIn  the  library,  from  the  references,  है
 find  that  practically  all  countries  of  the
 developing  and  developed  world  have:
 got  this  right  to  property  guaranteed.
 Oaly  those-countries  which  are  communist
 countries  have  taken  away  the  right  to
 property  from  the  fundamental  rights.

 (Interruptions)
 SHRI  KANWAR  LAL  GUPTA:  Rese...

 (Interruptions)
 MR.  SPEAKER:  No,  no...

 (Interruptions)
 PROF.  P.  G.  MAVALANKAR:  The

 rights  to  property  in  Russia,  in  China, in  Czechoslovakia  and  in  German  Demo-
 cratic  Republic  are  taken  away:  they  are
 not  part  Of  the  fundamental  rights,  as
 far  as  my  reading  goes.  I  am  open  to
 correction,  My  point  is  that  even  in  the
 developing,  small  countries  like  Burma,
 Ethiopia,  Gabon,  Japan,  Lebanon,  Malay sia  andso  on,  they  have  not  taken
 away  this  right  to  property.  Now,  Sir,
 in  India,  unfortunately,  more  than  70  per cent  people  live  below  the  poverty  line; and  unfortunately  poverty  is  increasing rather  than  decreasing.  This  is  a  great shame  on  all  of  us.  Therefore,  I  can
 understand  it  in  the  compelling  political context.  But  the  Law  Minister  must
 come  out  with  the  amendment  and
 explain  how  it  is  not  going  tc  alverselx
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 affect  the  citizens’  interests  and  he  must
 allay  then  fears  which  I  have  mentioned

 in  my  speech.  That  is  why  in  order  to
 allay  these  fears  and  apprehensions  I
 have  come  forward  with  these  two  z  merd-
 ments.  I  hope  he  will  be  gocd  cnough to  accept  them.

 MR.  SPEAKER:  Mr.  Saugata  Roy, do  you  want  to  say  scmething?  Ycu  are
 not  correct  in  saying  that  we  issued  the
 corrigendum.

 SHRI  SAUGATA  ROY  (Barrackpore): I  have  seen  the  corrigendum.  This  is
 with  regard  to  my  amendment  no.  26  to
 Clause  34.  In  Clause  34,  a  new  thing  is
 being  added  regarding  right  to  property —no  person  shall  be  deprived  of  his
 property  “‘save  by  authority  of  law’’.  This
 is  an  attempt  to  take  away  the  right  to
 property  from  the  fundamental  rights into  a  legal  and  constitutional  right.

 (Interruptions)
 Not  a  fundamental  right  but  a  legal
 right.  On  the  face  of  it,  it  seems  to  me
 that  it  is  a  very  bold  venture  in  the  sense
 that  it  takes  away  the  fundamental  right to  property;  and  it  will  be  serving  a
 death  knell]  to  the  property  clause.  But,
 if  looked  at  it  from  another  angle  it  may be  an  indirect  help  to  the  propertied  class.
 I  will  explain  why  I  say  so.  You  remember
 in  the  Bank  Nationalisation  case  the
 Supreme  Court  had  decreed  that  in  the
 case  of  taking  over  of  property,  com-
 pensation  had  to  be  given  and  compen-
 sation  had  to  be  given  at  the  market  price,
 With  regard  to  that  we  later  changed  the
 Constitution—replaced  the  word  ‘com-
 pensation’  by  the  word  ‘Amount’.  As  the
 Constitution  stands  to-day  if  the  State
 takes  over  any  property,  it  need  not

 ive  compensation  at  the  market  value,
 it  has  to  give  amount—the  amount  can
 be  Re.  alee  In  many  cases—properties,
 mills  and  industries  have  been  taken  over
 by  giving  an  amount  of  Re.  ale.

 re  Now  we  are  shifting  this  away  from
 the  fundamental  right  without  implanting
 any  safeguard.  What  will  happen  ?
 Now  it  will  become  a  legal  right.  Some-
 body’s  property  is  taken  over  by  the
 Government.  He  goes  to  the  court.  The
 court  decrees  that  compensation  has  to
 be  paid  at  the  market  value.  Then  the
 Government  is  bound  to  pay  compensa-
 tion  at  the  market  value.  The  safeguard
 that  we  have  introduced—replacing  com-
 pensation  by  ‘amount’.  that  safeguard  is
 taken  away.  What  will  he  claim  before
 the  court?

 If  the  property  of  the  poor  man  is
 taken  over  and  he  is  given  compensatiion
 at  market  value  because  he  is  a  poor
 man  and  if  my  property  is  taken  over,
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 I  am  paid  Re.  af.  I  am  being  deprived of  the  right  to  equality.  The  man  will
 take  recourse  to  Article  14.  That  is  why I  think  this  necessary,  especially  in  a
 country  where  the  rich  go  the  courts.
 It  is  known  to  you  that  our  courts  have
 always  been  favourable  to  the  propertied class  whether  it  has  been  in  Zamindari
 case,  Bank  Nationalisation  case,  the  courts
 have  favoured  the  properties  class.  That
 is  why  without  any  safeguard  if  we  re-
 move  this  fundamental  right  to  property and  make  it  a  legal  right....

 MR.  SPEAKER:  You  want  executive
 action.

 SHRI  SAUGATA  ROY:  I  will  read
 my  amendment  I  have  said—

 “after  line  24,  insert
 “300  B.  Notwithstanding  anything contained  in  Article  gooA,  if  any

 Property  is  compulsorily  acquired  or
 requisitioned  for  an  amount  fixed  by law  or  which  may  be  determined  in
 accordance  with  such  principles  and
 given  in  such:  manner  as  may  be  pres~ cribed  in  such  law;  no  such  law  shalk
 be  called  in  question  in  any  court  on
 the  ground  that  the  amount  so  fixed
 or  determined  is  not  adequate  or  that
 the  whole  or  any  part  of  such  amount
 is  to  be  given  otherwise  than  in  cash
 or  that  such  law  is  void  on  the  ground that  it  is  inconsistent  with  or  takes
 away  or  abridges  any  of  the  rights conferred  by  Article  74.7

 If  the  intention  of  the  Government  is
 really  to  take  away  some  rights  frcm  the
 propertied  class  to  the  benefit  of  the
 weaker  section,  it  is  my  humble  sub-
 mission  to  the  Government  that  they
 should  accept  the  safeguard,  otherwise
 without  the  sa  feguard,  any  property,
 any  mill  or  any  factory  when  that  is
 taken  over,  the  owners  will  go  to  the
 ccurt.  It  is  my  fear  that  the  ccurt  will
 always  decree  with  regard  to  Article  T4e This  means  massive  compensation  at  the
 market  value  as  others  are  being  given.
 So,  the  safeguard  is  necessary.  That  is
 why  I  have  proposed  this  amendment  ta
 save  the  country  from  the  attack  of  the
 propertied  class  and  to  give  some  relief
 to  the  poor.

 SHRI  SHANTI  BHUSHAN:  I  may
 sorry  that  I  am  not  in  a  position  to
 accept  any  of  the  amendments  which
 have  been  suggested.  I  must  make  it
 clear  as  to  what  is  the  difference  between
 a  legal  right  and  fundamental  right.  A
 fundamental  right  is  a  right  which  can  be
 exercised  even  against  the  elected  legisla- tures  of  the  country  so  that  they  impose a  restriction  on  the  legislative  powers of  the  State.  That,  even  by  law  passed
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 by  a  House  which  represents  the  pecple on  the  basis  of  general  elections  baed  on
 adult  franchise,  you  cannot  do  a  certain
 thing.  On  the  other  hand  when  there
 is  a  legal  right,  the  legal  right  is  against the  executive,  viz.,  the  executive  cannot
 do  certain  things  even  in  regard  to  the
 property  of  a  person.  Unless  it  arms  itself
 with  some  power,  with  the  sancticn  of
 the  flegislature,  the  idea  is  whether  in  the
 matter  of  property  one  should  trust  the
 elected  representatives  of  the  pecple  or
 should  not  trust  even  the  elected  repre- sentatives  |  of  the  people.  So  far
 as  very  important  fundamental
 rights  are  concerned  liberty,  freedcm  of
 speech,  formation  of  associaticns,  trade
 unions,  etc.,  even  equality—they  are  much
 more  basic  rights  in  the  context  of  a  poor
 country.  So  far  as  property  is  concerned,
 I  am  one  of  those  who  feels  that  even  a
 property  a  person  acquires,  he  acquires not  solely  by  his  cwn  effort.  It  is  the
 entire  system,  under  the  systemas  a
 whole,  that  a  person  is  enabled  to  acquire that  particular  amount  of  property.  It  is
 the  taxation  system,  it  is  the  other  licen-
 sing  system,  it  is  by  so  many  other  sys-
 tems,  it  is  by  the  work  of  society  as  a
 whole  that  some  persons  get  property.
 Therefore,  sanctity  beyond  a  point  to
 that  property  cannot  be  attached  in  ‘a
 democracy  like  in  India,  in  a  peor  coun-
 try  like  India.  So  far  as  executive  is
 concerned,  it  should  not  be  possible  to
 bulldoze  any  person’s  properties,  etc.
 without  any  law.  Therefore,  it  should
 remain  a  legal  right.  “Even  the  right  to
 property  is  recognised.  It  is  not  said  that
 people  will  not  hold  property  or  will  not

 acquire  a  property  or  a  lawyer  will  not  have
 alibrary  ifheso  likes.  Ofcourse,  a  stage
 might  arise  when  a  person  might  have
 a  feeling  that  only  very  rich  lawyers have  beautiful  libraries—for  example, I  have  a  very  huge  library—and  some
 day,  the  legislature  of  this  country  might
 get

 a  feeling  that,  all  right,  why
 not  that

 lawyer  go  to  a  public  library;  let  all  the
 libraries  be  made  public  libraries  and  so
 on.  That  will  not  come  in  the  way  of
 freedom  of  thought,  expression,  belief,
 ete.  It  is  just  a  question  of  what  is
 go

 for  the  country  as  a  whole.  There-
 ९,  the  spirit  of  this  amendment  is

 that,  here  after  the  Constituticn....

 SHRI  KANWARLAL  GUPTA:
 Who  will  decide?

 SHRI  SHANTI  BHUSHAN:  You
 people,  the  le,

 Pace
 will  decide;  the

 Parliament  will  decide.
 SHRI  KANWARLAL  ~  GUFTA:

 What  about  last  Parliament?
 SHRI  SHANTI  BHUSHAN:  This

 is  not  a  question  of  last  Parliament.  That
 is  why,  even  the  Supreme  Court  recog-
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 nised  a  distincticn  between  furdz  mental
 right  of  property  and  other  furdzrentel
 rights.  ik  क

 We  cannot  attach  so  much  irpcrtemce to  property  in  this  country.  Otherwise,
 our  credibility  will  not  be  there  emcrg the  poor  pecple.  They  will  feel  that  we
 are  here  for  the  rich  people  because  £0.
 far  as  the  poor  pecple  are  ccnceined, which  legis  lai  is  go'ng  to  deprive  the
 poor  pecple  of  their  smal]  items  of  pre-
 perty?

 SHRI  KANWARIAL  GUITA:  2
 lakh  femiles  were  uprected  ard  rot  a
 single  paisa  was  given.  Ncw,  this  Go-
 vernment  is  givirg.

 SHRI  SHANTI  EHUSHAN:  Ever
 after  all  kinds  of  safeguards  against  emer-
 gency  against  a  terror  stricken  society,. etc.  have  been  provided,  even  then  if  in
 a  matter  of  property  we  cannot  trust  the
 elected  representatives  of  the  pecple  to
 exercise  this  legislative  pcwer  wisely,
 properly,  in  2  manner  which  will  be  fcr
 the  good  of  the  society  and  not  in  a  vin-
 dictive  spirit,  then  the  very  important
 right  of  equality  will  aways  be  there.
 Article  r4  would  be  there.  A  point  was.
 made  that  if  cne  might  say  that  so  and
 so  will  not  be  entitled  to  build  a_  house
 and  so  on,  then  in  that  case,  Article  4  is
 there.  Obviously,  if  there  is  zeny  lew.  if
 any  provision  is  made  which  will  be  dis-
 criminatory,  which  will  discrimir  ate
 against  some  person  against  other  perscn, then  certainly  even  _  if  the  legislation relates  to  property,  it  will  be  hit  by  Artic'e,
 ‘14.  So,  you  kave  to  act  im  a  reasonable; manner  even  you  have  to  act  with  an even  eye.  But  once  you  act  with  an  even
 eye,  then  the  legislature  must  be  trusted
 as  to  how  property  rights  have  to  be
 regulated  so  that  ultimately  the  property
 rights  are  used  for  the  general  good  of
 the  society  and  not  merely  for  private
 agerandisement.

 PROF.  P.  G.  MAVALANKAR:  He
 Lee  not  replied  about  “‘due  process  of

 w.”

 Be  hrs.
 SHRI  SHANTI  BHUSHAN:  Why due  process  or  procedure  established  ty law  cannot  be  accepted  is  that  would  be

 making  it  again  a  fundamental  right  by the  backdoor.  Because  ‘due  process” in  America  has  been  construed  to  mean, even  though  the  legislature  may  try  to
 regulate  property  in  a  particular  marner, unless  the  judiciary  also  sanctions  it,  they say,  it  is  not  “‘due  process’.  The  same
 thing  arises  even  when  you  have  “pro- cedure  established  by  law.’’  There  is  the latest  case  law  on  that.  Therefore,  the will  of  the  elected  representatives  could
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 (Shri  Shanti  Bhushan]
 be  frustrated.  I  do  not  want  to  say,  ‘All
 right,  it  will  cease  to  be  a  fundamental
 right  and  become  a  legal  right’”’  and  make
 it  a  fundamental  right  again  without
 calling  it  a  fundamental  right.

 SHRI  R.  VENKATARAMAN:
 (Madras  South)  ;  I  have  given  an  amend-
 ment  for  the  deletion  of  clause  34.  I
 oppose  clause  35.  Therefore,  I  want  to
 speak  on  it.

 DR.  V.  A.  SEYID  MUHAMMAD
 (Calicut):  I  had  given  an  amendment.
 But,  unfortunately,  because  of  some  mis-
 take,  I  could  not  come  in  time  I  would

 dike  to  have  a  clarification.

 You  are  retaining  article  19(1),  (g), freedom  to  carry  on  trade,  profession, ete.  My  doubt  is  this.  Suppose  there  is  a
 factory  where  certain  industrial  pro- duction  is  going  on  and  the  Government
 wants  to  acquire  the  property.  Under  the
 daw,  you  will  have  to  pay  the  market
 value  for  that.  The  earlier  provision which  enabled  the  Government  to  pay an  amount,  whatever  may  be  the  am-
 -ount,  and  acquire  the  property  has  gone.
 Now,  when  you  acquire  any  property,
 yor  will  have  invariably  to  pay  the
 market  price.  By  deleting  article  30  and
 article  1g(1)(f)  and  retaining  article
 79()  (e),  you  are  really  bringing  back
 the  concept  of  ‘‘market  value”  because
 article  39(:)(g)  says,  freedom  to  carry on  trade,  professions,  etc.  Any  property
 @hich  is  acquired  without  paying  the
 @ma-ket  value  can  be  aa  on  पट
 grouad  that  it  is  in  violation  of  article
 g(t)  (g)-  By  deleting  article  go  where

 Government  only  an  obligation to  pay  an  amount,  whatever  may  be
 that  unt,  by  this  mechanism  you  are
 giving  back  the  right  to  insist  that  the
 market  value  should  be  paid.  I  want  a
 <larification  on  that-

 SHRI  ‘SHAT  TI
 BEUSHAN

 :
 |

 have
 -great  respect  for  my  hon.  friend,  Dr.
 ‘Seyid  Muhammad.  Of  course,  I  can
 -quite  appreciate  because  a  lawyer  always as  the  capacity  to  make  worse  appear to  be  better.  He  has  tried  to  use  that
 faculty.  Supporting  if  you  take  away  Rs.
 20  from  a  pe  son’s  pocket,  you  can  claim
 that  you  are  trying  to  make  him  richer; df  certain  fundamental  right  to  property is  taken  away,  you  claim  that  nothing  is
 being  taken  away,  that  the  rights  of
 the  people  have  been  expanded,  I  have
 mot  been  able  to  understand,

 DR.  V.  A.  SEYID  MUHAMMAD:
 Without  safeguards.

 SHRI  SHANTI  BHUSHAN:  Article
 0(3)(g)  was  7  furdamental  right  wlich
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 was  subject  to  reasonable  restrictions.
 The  reasonable  restrictions  were  already there  and  they  will  continue  to  be  there.
 But  any  restriction  which  could  have
 been  imposed  earlier  and  if  some-one
 says  that  that  restriction  cannot  be  imposed
 now,  I  would  say  it  is  like  saying  that
 if  you  take  away  some  money from  some  person’s  pocket,  you are  trying  to  make  him  richer  because
 in  the  whole  context  even  if  a  person has  got  a  milletc.,  if  constitutionally
 taking  away  his  mill  in  certain  circum-
 stances  and  on  certain  conditions,  etc.
 would  have  been  regarded  as  a  reason-
 able  restriction  on  his  fundamental  right to  trade  or  carry  on  a  business,  then  it
 will  continue  to  be  a  reasonable  res-
 triction  on  his  right  to  trade  or  carry  on
 a  business.  So  far  as  the  additional  right to  property  is  concerned,  because  the
 quantum  of  this  right  is  directly  related
 to  property,  every  time  it  used  to  be
 brought  under  Article  19(1)(f).  or  article
 gt.  If  both  are  deleted,  even  in  that  case, the  rights  of  the  properties  people  do  not
 get  expanded,  they  get  curtailed.  Of
 course,  take  for  instance,  tools  of  trade.
 If  there  is  a  person  who  has  got  an  axe
 and  with  his  axe  he  goes  to  make  a  living, then  if  his  axe  is  taken  away  from  him
 and  he  is  told,  ‘You  have  a  right  to  carry on  trade  or  business’,  then,  in  that  case, {twill  be  open  to  the  court  to  say,  ‘No, if  you  say  that  a  person  has  a  right  to
 trade  or  carry  on  business  to  a  reasonable
 extent,  you  must  allow  him  to  retain  his
 touls  ef  trade,”  and  may  we  say  that
 may be  Mr.  Kanwar  Lal

 Gop
 ta  may  be

 able  to  retain  some  kind  of  a  library which  he  may  be  having  on  that  argument.
 Otherwise,  the  basic  right  to  property is  being  taken  away.

 DR.  V.
 कु  SEYID  a

 Tee  noma
 {

 put  a  specific  question.  roperty,
 namely,  the  factory  and  the  land
 attached  to  that—the  government  want  to
 acquire,  leave  alone  the  factory  but  the
 land  they  want  to

 a  bol
 When  the

 government  acquire  the  land  according  to
 the  law  before  it  is  amended  the  Govern-
 ment  need  pay  only  an  amount.  Now
 you  have  to  pay  not  an  amount  but
 after  this  amendment  you  have  to  pay
 br

 market  value.  That  is  what  I  have

 SHRI  SHANTI  BHUSHAN  :  There
 will  be  no  such  question.  If  in  the  entre
 context  it  is  reasonable  and  if  it  is  in
 the  interests  of  the  society  that  that  parti- cular  business,  lock,  stock  and  barrel,
 along  with  the  entire  land,  etc.  should
 be  taken  away,  then,  in  that  case,  it  will
 be  taken  away  and  he  will  not  be  entitled
 to  the  market  vawue.
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 SHRI  BAPUSAHEB  PARULEKAR
 fRatnagiri)  :  I  had  an  amendment...

 MR,  SPEAKER:  When  the  amend-
 ments  are  called,  the  members  are  not
 present

 SHRI  BAPUSAHEB  PARULEKAR:
 }  am  not  on  that  point.

 The  hon.  Minister  has  given  a  reply to  the  amendment  moved  by  Mr.  Mava-
 lankar.  I  did  not  move  my  amendment
 because  that  very  amendment  was  moved
 by  Mr.  Mavalankar.

 MR.  SPEAKER:  He
 —

 d  to
 two  dments  of  Mr.  Mawal.  One
 was  about  the  due  process  oflaw.  The
 Minister  said  the  term  due  process  of

 nce]  ee  par
 particular  technica]  meaning at  it  acquired  a  meaning which  is  very  dangerous.

 SHRI  BAPUSAHEB  PARULEKAR:
 Bam  not  on  thas  point.  I  am  on  the
 ether  point.

 Under  Article  3r(2)  there  was  a  safe-
 guard  for  acquiring  peoperty  save  for
 public  purposes.  Now  that  is  deleted.
 ff  take  into  consideration  the  cumu-
 lative  effect  of  deletion  of  Articles  gx(2) read  with  Art.  300A  and  Art.  :3:A  it  means
 that  bed

 State  can  a_  law  for  acquisi- tion  of  property  Br  rivate  purposes,
 That  world  affect  peter  onal  institutions
 established  by  the  minorities.  The  point which  I  would  like  to  be  clarified  is  :  whe-
 ther  in  view  of  the  fact  that  the  terms  ’save
 for  public  purposes’  is  not  included  under
 Art,  300A,  does  the  government  wish  that
 property  can  be  acquired  even  for  private
 purposes  ?

 SHRI  SHANTI  BHUSHAN  :  May  I
 just  say  one  thing  ?  Unfortunately,  if  I  may
 say  80  with  the  greatest  respect,  the  discus-
 sion  on  this  aspect  goes  on  in  a  conditioned
 thinking,  namely,  that  we  have  started
 thinking  as  ifthe  legislature  is  not  to  be
 trusted.  If  the  legislature  can  be  trusted
 with  creating  new  crimes  saying  under
 what  circumstances  a  person  can  be  sent
 to  jail...  (Interruptions)  Regarding  public
 purpose,  why  should  the  legislature  take
 away  some  property  of  some  person  unless
 it  is  really  for  the  public  good  Why  can-

 mot  it  be  a  guarantee  ?  (Interruptions)
 PROF.  P.G.  MAVALANKAR  :  That

 is  an  academic  ooint.
 SHRI  SHANTI  BHUSHAN  :  After

 all  it  is  only  a  question  of  whether  it  is
 by  a  bare  majority  or  a  two-thirds  majority.
 Kyen the  Constitution  can  be  nded  by
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 a  two-thirds  majority.  Ordinary  legislation is  adopted  by  a  bare  majority  Of  course, it  is  said  that  even  by  a  two-thirds  majority
 you  can  do  this,  that  and  the  other.  Of
 course,  if  there  is  this  distrust  in  democratic
 institutions,  one  cannot  help  it.  In  that
 ase  democracy  has  to  be  scrapped. it  will  mean  that  those  peaple  have  no  faith
 in  democracy.  But,  if  you  have  faith  in
 democracy,  then  why  should  you  feel  that
 the  legislature  will  run  amuck  ?  After  all
 any  legislation  is  enacted  after  discussion
 in  this  House  and  after  discussion  in  the
 other  Houses.  Then  there  is  the  very
 fact  that  the  pressure  of  public  opinion  is
 a  guarantee.  Ifa  legislation  is  going
 the  general  public  good..  (Interruptions)

 PROF.  P.  6.  MAVALANKAR:  In
 the  emergency  Parliament,  don’t  you  have
 an  ple  of  a  legisla  committing:
 atrocities  ?...  (Interruptions)

 Mr.  SPEAKER  :  This  is  not  a  cross
 debate  at  all.  You  have  mentioned  your
 point.  He  is  either  to  accept  it  or  not  to
 accept  it.  (Interruptions)

 SHRI  SHANTI  BHUSHAN  :  If  #
 limitation  is  again  imposed  on  the  Legisla-
 ture  on  what  appears  to  a  court  to  be  a
 justiciable  issue,  namely  the  public
 Purpose,  then  again  the  litigation  will  start
 on  this.  All  right,  the  people  of  this
 country  feel  that  the  property  nghts  should
 be  regulated  in  a  particular  manner  ;  then
 this  will  go  on  as  a  controversy  before  the
 court  etc.  Will  this  constitute  a  public
 purpose  by  merely  making  available  the
 property  to  the  poor  people  who  have  no
 property  etc.  ?  There  are  certain  matters
 which  have  to  be  put  beyond  doubt.
 Otherwise  it  acts  as  a  great  hamper  on
 doing  things  for  the  poor  people.  There-
 fore,  anything  which  acts  as  a  hamper  for
 the  poor  people  acts  asa  deterrent  against
 doing  things  for  the  poor  pecple.  That
 is  why  the  Janata  Party  in  itselection
 manifesto  has  said  that  the  right  to  propert for  a  public  purpose.  (Interruptions)  ‘The’
 Parliament  and  the  Legislatures  will  have
 adequate  safeguards.

 SHRI  HARI  VISHNU  KAMATH  =
 Just  a  minute.  Mr.  Speaker,  May  I  ask
 you  tocome  to  our  rescue  and  tell  us  whe-
 ther  you  agree  with  the  rather  str  ange
 construction  that  has  been  placed  by  him
 on  the  two  pharases  ?

 MR.  SPEAKER  :  Please  do  not  drag:
 me  in  between.  I  do  not  propose  to  say
 anything  at  all.

 On  Clause  35  Shri  R,  Venkataraman
 wants  to  speak  as  he  opposes  it.

 SHRI  R.  VENKATARAMAN  (Mad-
 ras  South):  Sir,  I  oppose  clause  35
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 (Shri  R.  Venkataraman] wich  seeks  to  dslete  the  provisions  re-
 ‘garding  the  administrative  tribunals.

 [  am  afraid  the  bon,  Law  Minister,
 ‘in  his  anxiety,  to  und»  the  Forty-second Anscndmn:nt  has  thrown  away  the  baby with  the  bath  water.  Article  323A  pro- ‘vides  for  an  administrative  tribunal  re-
 ating  to  the  conduct  in  Government
 service.  Acticle  323B  provides  for  the
 ‘tribunal  relating  to  the  texation,  foreign
 exchaings,  industrial  disputes  etc.

 ‘ow,  Sir,  these  articles  are  the  en-
 abling  provisions  only  to  empower  the
 ‘Governm:2nt  to  constitute  such  tribunals
 for  rendzring  socredy,  just  and  equitable
 justice  ‘to  th:  persons  affected.  Sir,  the
 concept  of  an  administrative  tribunal
 affording  relief  to  Government  servants
 in  respect  of  their  recruitment  and  candi-
 tions  of  service  is  alien  to  Anglo-Saxon
 jurisprudence.  Itisaccepted  as  axiomatic
 in  the  continental  jurisprudence—Conceil  d°
 Etah—in  the  French  jurisprudence  has
 p-ovided  the  bulwark  for  the  protection
 of  the  civil  servants  against  hierarchica!
 arbitrariness  and  unfair  adverse  actions
 against  the  civil  servants.  The  League  of
 Nations  provided  forai  administrative
 tribunal  and  the  United  Nation  hasalso
 provided  for  an  administrative  tribunal.
 Tg-day  there  is  administrative  tribunal.
 for  the  civil  servants,  for  the  international
 civil  servants,  International  Labour  Orga-
 nisation  and  the  Court  of  Justiceof  the
 Earoj:an  comnanities  also  provide  for
 such  andi  organisation.  I  spsak  with  a
 measure  of  pzrsonal  knowledge  on  this
 matter.  I  may  even  at  the  risk  of  off-nd-
 jaz  modesty,  meation  that  I  am  the  Pre-
 sid:at  of  th:  Uaiited  Nations  Admninistra-
 size  Tribanal  to  settle  the  disoutes  between
 the  United  Nations  staff  and  the  organisa-
 tioa  in  resprct  of  interpretation  of  the
 contracts,  service  conditions.  regulations
 and  p2nsion  rights.  etc.  Sir,  the  pro-
 cedure  which  is  followed  in  these  tribunals
 is  diff:rent  from  thz  one  followed  in  the
 trial  courts  in  our  country.  According
 to  the  Conceil  D’  Etah  procedure,  the
 tribunals  does  not  decide  the  case  on  what
 is  pzesented  before  it  as  a  trial  court  but
 steks  information  suo  moto  from  Adminis-

 tration.  The  pleadings  are  more  like  a  brief
 containing  pleas.  facts  and  arguments
 than  a  plaint  and  written  statement.
 Many  things  which  are  beyond  the  pur-
 view  of  the  trial  court  as  in  the  case  of
 Liverside  Vs.  Anderson  are  not  beyond
 the  purview  of  Conceil  D’  Etah  because
 the  ad  ninistrative  tribunals  have  a  greater
 competence  to  go  and  seek  the  truth  in
 respect  of  these  matters.

 Sir,  my  submission  is,  therefore,  that
 there  should  be  adsquate  protection  for
 the  civil  servants  in  this  country  so  that
 they  may  discharge  their  responsibilities
 and  duties  without  fear  or  favour.  One
 ofthe  protection  provided  by  the  Constite-
 tion  is  under  Article  9  but  thisis  confined
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 to  civil  service  of  a  particular  grade. The  other  persons  do  not  have  any  recourse
 except  by  appeals  to  the  hierarchy.  The
 point  I  want  to  make  is  that  if  you  provide a  sort  of  independent  administrative
 tribunal  where  they  can  bring before  the  tribunals  cases  of  the
 abuse  of  authority,  cases  of  non-obser-
 vance  of  contracts  and  cases  of
 punishments  improperly  given,  the  civil
 servant  having  some  kind  of  protection will  be  able  to  exercise  his  functions  letter than  he  is  able  to  do  under  a  hierarchical
 system  of  appeals,  The  author  of  Law
 governing  employment  in  international
 organisations  puts  itlike  this.  The  mere
 existence  of  a  tribunal  insites  the  Adminis-
 tration  to  greater  observance  of  staff  rights and  thus  constitutes  a  safeguard  to  the
 staff  against  arbitrary  action,

 Sir,  I  will  now  deal  with  the  tribunals
 in  respect  of  taxation,  foreign  exchange and  industrial  disputes.  The  industrial
 disputes  go  to  the  tribunals  now  a  days but  under  the  existing  law  there  is  such
 a  large  number  of  appeals  provided  that
 ultimately  by  the  time  the  labourer  gets
 justice  he  would  have  either  retired  from
 service  Zor  died,

 Mr.  Speaker  Sir,  one  of  the  objections which  the  Law  Minister  raised  towards
 Article  323  (a)  and  (b)  as  framed  under
 the  Forty-second  amendment  was  that
 it  provides  only  for  one  remedy  by  way of  an  appal  to  the  Supreme  Court  under Article  36.  In  my  opinion  this  is  more
 to  the  advantage  rather  than  to  the  dis-
 advantage.  Today  from  the  tribunal
 a  matter  goes  to  the  High  Court  in  a  writ; then  there  is  a  writ  appeal  and  from  the
 weit  appeal  it  goes  to  the  Supreme  Court.
 So,  it  takes  a  tortuous  course  before  a
 dispute  is  settled.  Now,  with  the  setting up  of  the  labour  tribunal  it  has  added
 fifth  wheel  to  the  coach  and  made  the
 proceedings  elongated,

 So,  mv  submission  is  that  if  we  have  an
 administrative  tribunal  of  competent
 knowledge,  authority  and  of  sufficient
 status  then  it  would  be  able  to  render  justice between  the  parties  in  a  far  better
 manner  than  it  is  able  to  do  under  the
 procedures  by  which  it  is  subjected  te
 control  of  serveral  appeals,

 MR.  SPEAKER  :  I  want  to  know  one
 thing  from  you.  Under  the  existing  law
 cann‘t  the  legislature  constitute  an  adminis-
 trative  tribunal  taking  away  all  the  appeals
 excepting  under  Article  226  &  227  and
 32  even  without  this  Article?

 SHRI  R.  VENKATARAMAN  :  That
 was  my  next  point.

 In  fact,  in  Clause 47  .«  «  8
 SHRI  SAUGATA  ROY  :  There  are

 already  so  many  Income-tax  Tribunals»
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 SHRI  R.  VENKATARAMAN  :  You
 have  this  in  Clause  47.  Please  see  the
 difference  between  the  tribunal  which  is
 constituted  under  the  law  now  and  the  tri-
 bunal  which  is  contemplated  under  art.
 323  A‘fand  8.

 MR.  SPEAKER  :  Prima  facie  this  clause
 takes  away  the  right  under  Art.  226  and
 227.  Beyond  thatall  the  other  rights  are
 there.

 SHRI  R.  VENKATARAMAN  :  Thatis
 my  point.  My  point  is  that  there  should
 be  quick  remedy  and  justice  and  not  this
 elongated  and  continuous  proceedings  be-
 fore  courts.  Thatisthe  point  in  regard
 to  Article  323  as  against  the  present
 tribunals.  In  Clause  47,  the  Law
 Minister  has  provided  this,  that  list  Num-
 ber  three  of  the  Seventh  Schedule  will  be
 amended  to  include  protection  so  far  as  the
 State  Government  servants  are  concerned
 for  providing  tribunalsetc.  As  I  pointed
 out  the  remedy  there  is  speedy  and  the
 remedy  is  direct  whereas  the  remedy  now
 provided  is  one  which  takes  them  through
 a  long  process  of  litigation.  The  Labour
 Law  Journal  reports  in  August  issue  seven
 cases  decided  by  the  Supreme  Court.
 ‘Wherever  the  employer  ishaving  the  means.
 he  does  notrest  content  until  he  has  taken
 it  to  the  Supreme  Court.

 MR.  SPEAKER:  Even  under  this
 Supreme  Court  ’s  power  is  there.

 SHRI  R.  VENKATARAMAN :  There
 is  only  the  tribunal  and  the  Supreme  Court
 whereas  here  you  have  a  tribunal,  a  writ
 to  the  High  Court  under  Art.  226,  thena
 writ  appealin  some  cases  and  then,  an
 appeal  tothe  Supreme  Court  under  Article
 136.  Asagainst  the  four  stages  under  t  he
 present  law,  the  C  onstitution  (Forty  second) Amendment  provided  for  speedy  justice
 and  there  were  only  two  stages,  namely, one  administrative  tribunal  under  Article
 323  and  an  appeal  to  the  Supreme  Court
 under  Article  36.  This  is  nothing  new.
 Even  in  the  United  Nations,  the  appeal from  the  Administrative  Tribunal  goes  only to  the  International  Court  of  Justice.
 Only  one  appeal  is  provided  and  that  too
 on  limited  jurisdiction  or  exces  of  juris- diction  or  want  of  jurisdiction  or  funda-
 mental  error  of  procedure.  It  is  a  very
 salutary  provision  which  has  been  intro-
 duced  in  the  Constitution  (Forty  Second) Amendment  and  itneed  not  be  thrown  out.

 SHRI  SAUGATA  ROY  :  Sir,  as  Mr.
 ‘Venkataraman  has  said,  myself  and  my
 party  are  totally  opposed  to  this  amendment
 which  I  think  isavery  regressive  amend-
 ment.  Thereisnoneed  foritatall.  This
 amendment  was  brought  forward  for  the
 teason  that  in  the  whole  country  there  was
 aalarge  backlog  of  cases  in  the  High  Court

 and  the  Supreme  Court  and  justice was  being  denied  to  the  poor  people.  In-
 case  of  Industrial  Disputes’,  (where  emp-
 loyees  were  dismissed  or  some  employees”
 agitation  was  there),  the  employers  went
 and  took  the  shelter  of  the  high  courts,
 under  Article  226.  Andeven  in  the
 matter  of  collection  of  levies  on  rice  or  any
 other  produce,  there  were  large  number  of
 litigationsin  the  different  courts  and  these
 things  prevented  the  Government  from
 collecting  thelevies.  Regarding  the  share-
 croppers’  rights  also  a  large  number  of
 injunctions  were  sought.  This  new  Article
 was  added  in  order  to  ensure  speedy  jus- tice  and  to  go  with  the  postulate  that
 Justice  delayed  is  justice  denied.

 MR.  SPEAKER  :  I  would  like  to  have
 one  clarification.  Right  to  the  high  court
 is  a  limited  one  under  Article  226.  Right tothe  Supreme  Courtis  both  on  fact  and
 on  law.  Therefore,  is  it  beneficial  to  the
 ticher  people  or  the  poor  people?

 SHRISAUGATA  ROY:  I  will  come  te
 that  point.  What  is  the  most  important
 part  of  Article  323A?  It  is  this—to
 exclude  the  jurisdiction  of  courts,  except the  jurisdiction  of  the  Supreme  Court
 under  Article  36  with  respect  to  the  dis-
 putes  or  complaints  referred  to  in  clause
 (@).

 MR.  SPEAKER  :  Regarding  Supreme
 Court,itis  appzal  both  on  facts  as
 wellas  on  law.  ButsofarasHigh  Court
 is  concerned  it  is  confined  to  certain  limited
 things.

 SHRI  SAUGATA  ROY :  But  it  was  the
 High  Courts  which  were  putting  impedi- ments  in  the  way  of  ensuring  social  justice. Not  only  was  there  such  a  backlog  of  cases, but  I  know  of  cases  where  certain  high
 courtsincluding  the  Calcutta  High  Court
 were  only  too  eager  to  give  injunctionso each  and  every  matter.  Not  only  that, Sir.  Here  it  says,  ‘Administrative
 tribunals  of  disputes  and  complaints  with
 respect  to  the  regulations  and  conditions  of
 services  of  persons  appointed  to  public service  and  posts  in  connection  with
 the  affairs  of  the  Union.?  What
 happened  in  West  Bengal?  There  are
 several  cases.  A  certain  person  was  not
 promoted  to  the  rank  of  Inspector  Gen-
 eral  of  Police  from  the  post  of  Deputy
 Inspector  General  of  Police.  He  went  to
 the  High  Court  and  has  an  injunction.
 So,  we  had  no  Inspector  General  of  Police
 for  some  time.  No  poor  man  would  be
 able  to  go  but  any  person  at  the  topwho
 thought  that  he  had  been  superseded  in

 the  matter  of  promotion  went  to  the  court.
 Tribunals  are  not  denying  that

 pecan  4 tribunals  are  not  adopting  extra-l
 Procedure,  this  is  also  a  legal  procedure,
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 i  only  simplifies  the  procedure,  that  is
 followed  in  High  Courts.  That  is  why; we  thought  that  Tribunals  are  necessary. Our  Party,  when  the  discussions  were
 taking  place  with  the  Government,  _  stress-
 ed  that  these  tribunals  should  be  kept  ;
 the  provision  for  tribunals  should  at  least
 bekept.  It  does  not  mean  that  you  have
 to  set  up  tribunals  immediately,  but  this
 provision  should  be  there.  I  donot  know,
 why  the  hon.  Minister  is  taking  away  this

 |  bce!  relating  tosetting  up  of  tribunals.
 think,  there  must  be  pressure  from  his

 group,  that  is,  lawyers.  Whenthis  provision was  bro  ught,it  is  the  lawyers  in  the  country who  raised  the  maximum  protest;
 they  thought  that  in  the  High  Courts,  their
 practice  will  be  lessened.  Thank  God, I  am  not  a  lawyer,  but  I  think,  no  other
 profession  looks  after  its  own  interest  as
 much  as  the  lawyers  do.  That  is  why, under  pressure  from  the  lawyers—I  told
 Shri  Shanti  Bhushan  earlier  also—High Court  lawyers,  not  the  Supreme  Court

 'टा8$---
 SHRI  SOMNATH  CHATTERJEE

 Qadavpur)  :  Have  you  got  any  द tence  of  any  tribunal?

 SHRI  SAUGATA  ROY  :  Yes,  labour
 and  industrial  tribunals.

 SHRI  SOMNATH  CHATTERJEE  :
 Have  you  got  any  exper

 ience  of  any administrative  tribunal?
 SHRI  SAUGHTA  ROY :  Yes,  I  have

 SHRI  SOMNATH  CHATTERJEE  :
 You  do  nothave  that  is  the  trouble.  Some
 eof  the  sentiments  expressed  byyou  are  good, but  you  are  also  being  briefed  by  some-
 body  to  say  this.

 SHRI  SAUGATA  ROY  :  No,  no.
 SHRI  SOMNATH  CHATTERJEE  :

 You  have  no  experience.  I  would  uch
 prefer  an  intelligent  judge  to  these  tribu-
 nals,  which  comprise  of  administrative
 efficers  who  have  tehemselves  taken  the
 decisions.

 SHRI  SAUGATA  ROY:  Tribunals
 may  also  be  composed  of  judges.

 SHRI  SOMNATH  CHATTERJEE  :
 Unfortunately,  there  isno  officer  who  has
 got  the  expanse  of  mind  and  has  views  and
 ean  override  the  bureaucracy.  This  is
 the  trouble.................6.  eee  Une
 berruptions).

 SHRISAUGATA  ROY  :  Heis  proving
 my  point  that  lawyers  though  politically
 may  be  strange  bed-fellows,  when  their
 professional  interest  comes,  they  are  all
 the  same.
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 Sir,  this  amendment  to  clause  35,  should
 not  have  been  brought  and  I  still  ‘ap  to the  hon.  Minister  to  reconsider  w Pethes
 a keep  this  clause  in  this  Bill,  because  we will  have  to  vote  against  this  amend- ment.

 SHRI  SHANTI  BHUSHAN:  Sir,  ¥
 have  great  respect  for  Shri  Venkataraman
 as  akind  and  affectionate  parent  and  Jam
 very  sorry  if  I  have  injured  his  feeling  and
 given  him  the  impression  that  ]  have  throwm
 away  his  baby  along  with  the  bath  water.
 Tcan  assure  him  that  even  when  I  did  throw:
 away  the  bath  water,  I  had  tried  to  be
 very  careful  to  see  whether  there  was

 any  baby  in  the  bath  water  and  I  found.
 only  two  dead  flies  in  the  water  and  that
 iswhy,  I  have  thrown  away  the  water.

 The  main  point,  which  has  been  made,
 is  that  there  would  be  these  administrative
 tribunals,  they  would  have  an  excellent
 procedure  which  is  quite  suited  to  deciding
 a  particular  kind  of  disputes  and  so  on.
 T  have  no  quarrel  with  that  proposition  be-
 cause  no  chapter  34A  was  required,  if  the
 intention  was  only  to  create  these  tribunals..
 The  chapter  :4A  was  required  only  if  the
 decision  of  these  tribunals  was  to  be  made
 immune  from  writ  jurisdiction  ofthe  High
 Courts  under  Article  296.  They  havealso
 not  taken  away  the  jurisdiction  of  the  re-
 gular  court  completely.  If  the  feeling was  that  if  youinterpose  in  any  regular
 court,  which  is  used  to  the  normal  function-
 ing  etc.,  therefore,  that  will  take  away  the
 benefit  of  these  tribunals,  then  they  should
 have  gone  to  the  extent  of  making  these
 tribunals  free  from  the  operation  of  Article
 136.  But  if  you  have  the  Supreme  Court
 sitting  over  the  procedure  of  the  tribunals,
 the  decisions  of these  tribunals  etc.,  in  that
 case,  the  question  was:  what  is  the  justifica~ tion  of  not  giving  the  power  to  the  High
 Court,  because  in  the  Supreme  Court,  the
 poor  man  cannot  invoke;  so  far  as  the  rich
 man  is  concerned,  there  is  no  impediment
 in  his  way,he  can  all  ways  go  to  the  Supreme
 Court,  the  highest  court,  and  the  experience
 of  my  hon.  friend  is  that  in  the  Supreme
 Court,  things  have  remained  pending  for  a
 very  long  time,  but  the  poor  man  can  only
 invoke  the  High  Court,  Because  the  expen- ses  which  he  has  to  incur  in  the  High
 Court  are  not  even  one-tenth  of  what  a
 person  has  to  incur  in  the  Supreme  Court.
 The  whole  question  is,  if  a  person  cannot  go tothe  Supreme  Court  and  youdo  not  give
 him  power  even  of  going  to  a  High  Court, while  its  independence  and  objectivity  is
 guranteed,  theindependence  and  objectiv-
 ity  of  these  tribunals  which  might  be
 created,  may  be  there,  or  may  not  be
 there,  It  all  depends  upon  the  kind  o¢
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 legislation  and  how  you  create  it.  You
 may  create  an  objective  tribunal.  Idonot
 deny  it.  But  you  may  also  create  a  _non-
 objective  tribunal,  a  tribunal  consisting  of
 party  people,  who  willbe  deciding  various
 issues  etc.,in  a  partisan  manner.  But  the
 people  ofthe  country  willhave  no  confiden-
 ce  in  the  deciions  of  such  tribunals,  i.e.,
 of  those  which  are  created  only  to  serve  cer-
 tain  partisan  interests.  Therefore,  the
 safeguard—and  the  benefit—ofan  indepen- dent  authority  for  overseeing  hefunctic  ns
 of  these  tribunals  is  very  important.

 So  far  as  these  delays  are  concerned,
 I  have  not  been  able  to  understand  how
 the  faculty  of  some  person,  merely  because
 he  is  called  as  the  presiding  officer  of  a
 tribunal,  will  get  immediately  a  fillip— and  he  will  start  deciding  cases  like  a
 machine  very  quickly—and,  on  the  other
 hand,  if  he  is  given  an  appellation  of  a
 High  Court  Judge,  his  faculties  willfget  dull
 immediately  and  his  speed  in  deciding  cases
 will  become  very  slow—because  the
 same  kind  of people  would  also  be  appoint- ed  to  the  tribunals,  The  real  solution  is
 not  one  of  finding  such  methods  and_expe-
 dients,  because  in  many  places,  tribunals
 have  been  created—and  the  experience has  been  that  things  became  even  slower
 than  they  were  otherwise.  The  process  in
 the  High  Courts  and  the  Supreme  Court
 has  to  be  speeded  up.  It  has  to  be  found
 out  as  to  why  the  process  is  so  slow.  There
 is  nothing  in  the  procedure  on  account  of
 which  the  work  in  the  High  Court  is  so
 slow.  What  is  the  procedure  in  a  writ
 petition?  There  is  no  formalized  pro- cedure.  Only  a  person  puts  in  his  version
 in  the  form  of  a  writ  petition.’  The  version
 of the  other  person  isinvitedin  the  form  of
 a  counter-affidavit.  The  first  person  again
 gives  a  reply  to  the  new  facts  that  might be  stated.

 SHRI  R.  VENKATARAMAN :  rose
 SHRI  SHANTI  BHUSHAN  :  quite

 right.  It  wasso,  becasue  the  strength  of  the
 High  Courts  was  never  assessed  properly, on  a  realistic  basis.  Even  ro  to  35  vacan-
 cies  were  allowed  to  remain  in  the  High Courts  for  years  and  years.  Even  when
 new  work-load  was  added,  like  election
 petition  and  other  things,  nobody  ever
 bothered  to  find  out  whether  more  strength was  required  or  not.  But  now,  things  are
 being  looked  into;  and  I  am  assured  by the  Chief  Justice  of  one  High  Court  that  by December  this  year,  cases  of  more  than  r
 years’  pendency  will  not  be
 pending  in  that  High  Court.  Work  in
 many  other  High  Courts  also......(Jn- te  fervuptions)  one  High  Court,  of  course,
 because  things  are  so  bad  that  they  will
 take  3  or  4  years.  We  are  working  on  a
 time  frame  of  4  years.  Our  objective  is
 that  during  the  next  4  years,  the  entire  back-
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 log  from  all  the  courts  must  be
 disposed  of,  so  that  thereafter,  no  case
 should  remain  pending  in  the  High  Court
 for  a  period  of  more  than  3  to  6  months.
 There  is  no  reason  nothing  in  the  pro- cedure  of  the  High  Court  which  requires.....

 चोधरी  बलबीर  सिह  (होशियारपुर):
 इसका  असर  यह  होने  लगा  है  कि  रिट
 बैटीशंज  को  उन्होंने  आउटराइट  ' रिजैक्ट,
 करना  शुरू  कर  दिया  है।

 MR.  SPEAKER  :  Mr.  Venkataraman, I  will  bring  to  your  notice  that  tribunals
 have  been  constituted,  consisting  of  MLAs.
 Has  it  come  to  your  notice?  J  don’t  want
 to  mention  details.  MLAs  have  been
 members  of  the  tribunal;  and  if  you  don’t
 have  an  appeal  to  the  High  Court—but
 only  to  the  Supreme  Court—where  will
 you  go?

 SHRI.  R.  VENKATARAMAN  :  The
 fact  that  certain  tribunals  were  improperly constituted  does  not  at  all  go  against  my
 argument  for  expeditious  justice.

 MR.  SPEAKER  :  With  that  we  agree.
 SHRI  SHANTI  BHUSHAN  :  I  con-

 cede  Mr.  Venkataraman’s  point.
 SHRI  R.  VENKATARAMAN  :  I

 have  also  been  a  Law  Minister.  I  have
 never  pleaded  in  my  life  for  appointing Members  of  the  Legislature  as  members  of
 the  tribunals.  Wehave  appointed  only
 competent  men  who  are  fit  to  be  members
 of  the  tribunals.  You  can  always  choose
 theright  man  to  be  a  member  of  the
 tribunal.

 MR.  SPEAKER  :  If  the  present
 provision  remains,  that  is  the  difficulty.

 SHRI  R.  VENKATARAMAN  :  In
 the  Constitution,  you  can  always  provide that  persons  with  such-and-such  qualifica- tions  should  be  appointed  to  the  tribunals.

 SHRI  SHANTI  BHUSHAN  :  In  fact,
 I  may  inform  the  hon.  Member  that  in
 U.P.,  recently  in  sales  tax  matters,  instead
 of  providing  for  judge  revisions,
 then  application  for  a  reference  in  the
 High  Court,  then  a  statement  of  case

 being called  and  then  the  reference  being  decid:
 and  then  the  matter  being  sent  back,  now
 only  a  simple  revision  of  questions  of  law
 has  been  directly  provided  for,  in  the
 High  Court.  Even  the  revisions  which
 were  pending  before  the  Sales  Tax
 Commissioner,  have  been  transferred  to  the
 High  Court.  And  the  High  Court  is  dis-
 posing  of  those  revisions  very  expeditiously,
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 in  a  matter  of  2  to  3  months.  If
 things  are  organized  in  a  proper  manner,
 it  is  not  something  in  the  name  of  the
 High  Court  that  it  must  function  slowly.
 If  things  are  found  out,  i.e.,  as  to  what  is
 the  reason  for  the  slow  speed,  and  if  appro-
 priate  action  is  taken,  there  isno  reason  why
 things  should  notimprove.  You  have  the
 best  men  in  the  High  Court  and  thereafter,
 they  will  function  in  the  best  possible  man- ner.  So,  merely  by  substituting  the  High
 Court  by  some  sort  of  a  tribunal.  and  by
 this  sort  of  mantram,  this  problem  of  delayed

 justice  is  not  going  to  be  solved.

 Clause  38—(Amendment  of  article  352)

 MR.  SPEAKER  :  We  |  shall  take  up
 clause  38.  There  are  a  number  of  amend-
 ments.

 SHRI  SOMNATH  CHATTERJEE:
 I  beg  to  move  :

 Pages  8  and  9,—
 for  lines  37  to  33  and  r  to  8  respective-

 ly,
 Substitute,—

 “  (6)  in  clause  (r),  the  words,  “or
 internal  disturbance”  shall  be
 omitted.”  (14)

 Page  t0,—
 for  lines  34  to  38,  substitute,—

 5  (८)  clause  (4)  shall  be  renumbered  as
 clause  (g)  and  in  the  clause  as  so
 renumbered,  the  words,  “‘or  inter-
 nal  disturbance”  in  both  the  plac- es  where  they  occur,  shall  be  omit-
 ted.’  (15)

 SHRI  BAPUSAHEB  PARULEKAR  :  |
 beg  to  move  :

 Page  9,  line  7,—
 after  “aggression  or”  insert  “armed.”

 (45)
 SHRI  EDUARDO  FALEIRO  (Mor-

 mugao)  :  I  beg  to  move  :

 Page  8,—
 Jor  lines  32  and  33,  substitute—

 द  the  words  “or  internal  disturbance” shall  be  omitted  ;  (99)
 SHRI  V.M.  SUDHEERAN  (Alleppey): I  beg  to  move  :
 Page  8,  lines  32  and  33,—
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 for  “armed  rebellion”  substitute——
 “rebellion  by  the  armed  forces”  (142),

 Page  9,  lines  5  and  6,—

 for  “armed  rebellion”  substitute—
 “rebellion  by  the  armed  forces’.  (143)

 Page  ‘10,  line  36—
 for  “armed  rebcllion”  substitute—
 “rebillion  by  the  armed  forces.”  (144),

 SHRI  LAXMI  NARAIN  NAYAK
 (Khajuraho)  :  I  beg  to  move  :

 Page  8,  lines  32  and  33,—
 Sor  “armed  rebellion”  substitute  “civil

 war”  (156)
 Page  ‘10,  line  36,—
 for  “armed  rebellion”  substitute  “civil

 war”  (157)
 SHRI  R.  VENKATARAMAN :  I  beg to  move  :

 Page  ‘10,  lines  13,  to  5.—
 omit,  “and  by  a  majority  of  not  less

 than  two-thirds  of  the  members  of
 that  House  present  and  voting.”
 (165)

 Page  0,—
 omit,  line  38.  (166)

 SHRI  R.K.  MHALGI  (Thana):  I
 beg  to  move  :

 Page  10,—
 after  line  38,  insert,—
 “(e)  after  clause  (9),  as  so  renumbered
 the  following  clauses  shall  be  inserted
 namely  :—

 (10)  Whoever,  being  the  Prime  Minis-
 ter,  advises  the  President  to
 make  a  Proclamation  under  this
 article—

 (a)  without  the  existence  of  a
 grave  emergency  whereby the  security  of  India  is  threa-
 tened  by  the  imminent  dang- erofwaror  external  ar
 sion  or  internal  disturbance

 or  armed  rebellion  ;  ०:
 (9)  without  a  prior  decision  oi te’

 Council  of  Ministers  authoris-
 ing  the  Prime  Minister  to
 so  advise  the  President  ;
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 shall  be  guilty  of  an  offence  punishable  ac-
 cording  to  law.

 (tr)  Clause  (10),  hereof  shall  be
 leemed  always  to  have  been

 in  force  from  the  inception  of
 this  Constitution.”  (175)

 SHRI  KANWAR  LAL  GUPTA  :  I
 beg  to  move  :

 Page  9,  110  line  5,—
 for  “Union  Cabinet”  substitute  ““Coun-

 cil  of  Ministers’’.

 (मं)  lines  6  and  7,—
 for  “other  Ministers  of  Cabinet  rank”

 substitute—
 “Council  of  Ministers”  (242)

 SHRI  VINAYAK  PRASAD  YADAV
 {Saharsa)  :  I  beg  to  move  :

 Page  9,—
 for  lines  3  to  8,  substitute—

 *“Explanation.—A  —  Proclamation  of
 Emergency  declaring  that  the
 security  of  any  part  of  Indian
 territory  is  threatened  by  war
 or  by  external  aggression  or  by armed  rebillion  may  be  made
 only  after

 hee
 actual  occurrence

 of  war,  or  of  any  such  aggression or  armed  rebellion.”;  ’  (252)
 SHRI  HARI  VISHNU  KAMATH  I

 deg  to  move

 Page  9,  line  34,—
 for  “thirty  days”  substitute  “fourteen

 days”’.  (286)
 Page  9,  line  36,—

 for  “thirty  days”  substitute  “fourteen
 days”.  (287)

 SHRI  HUKMDEO  NARAIN  YADAV
 (Madhubani)  :  I  beg  to  move  :

 Page  9,—
 Sor  lines  3  to  8,  substitute—

 “‘Explanation.—A  Proclamation  of
 Emergency  may  be  declared  only when  war  or  external  aggression or  armed  rebellion  actually  takes
 place.”  (294)

 Page  9,
 after  line  18,  insert—
 “Provided  that  the  Minister  having views  against  Proclamation  of

 Emergency  shal]  have  the  right  to
 give  his  dissenting  note  which
 shall  be  communicated  to  the
 President.”  (295)
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 Page  i0,—
 Jor  lines  :I  to  15,  substi  tute—

 «(6)  For  the  purposes  of  clauses  (4)
 and  (5),  aresolution  shall  be  pass- ed  by  either  House  of  Parliament
 only  by  a  majority  of  two-thirds
 of  the  total  membership.”  (296)

 SHRI  B.C.  KAMBLE  (Bombay  South-
 Central)  :  I  beg  to  move  :

 Page  9,  line  7,—
 Sor  “or  rebellion”  subtitute—
 “and  in  case  of  rebellion,  its  grave

 danger  exits”.  (302)
 Page  9,  lines  :  andi2,—

 omit  “varied  or”  (303)
 Page 9,  line  5,—

 for  “Cabinet”  substitute  “Council  of
 Ministers”.  (304)

 Page  9,  line  39,—
 for  “six”  substitute  “two’’.  (305)
 Pages  9  and  ‘10,
 omit  lines  42  to  49  and  :  to  r0,  respect-

 ively.  (306)
 Page  ‘10,  line  8

 omit  “or  a  Proclamation  varying  such
 Proclamation”’.  (307)

 Page  ‘10,  lines  r9  to  20,
 omit  “or,  as  the  case  may  be,  disapprov-

 ing  the  continuance  in  force  of,”
 (308)

 SHRI  HARI  VISHNU  KAMATH:
 I  beg  to  move:

 Page  g,  lines  5  and  6,—
 omit  “or  by  armed  revellion”  (319)
 Page  9,  line  7,—
 omit  “or  rebellion”  (320)
 Page  9,—
 after  line  8,  insert—
 “Explanation  I.—‘Armed_revellion’
 in  this  clause  means  a  series  of  actions
 by  an  armed  body  of  men  aimed  at  the
 forcible  overthrow  of  the  Government
 established  by  law.’”’  (gat)
 SHRI  8.  0.  KAMBLE:  I  beg  to  move  :
 Page  9,  line  34,—
 omit  “or  a  Proclamation  varying  such
 Proclamation”  (342)
 SHRI  HARI  VISHNU  KAMATH:
 beg  to  move:
 Page  10,—
 after  line  37,  insert—

 *(cc)  after  clause  (9)  as  so  renumbered
 the  following  clause  shall  be  inserted,
 namely: re  (10)  8  Proclamation  issued  under

 clause  (r)  shall  be  revoked  within
 fifteen  days  after  the  termination  of

 ot

 34



 35  Constitution

 {Shri  Hari  Vishnu  Kamath]
 war  or  external  aggression  or  armed rebellion.”  ?  (349)

 SHRI  BAPUSAHEB  PARULEKAR  : I  beg  to  move  :
 Page  :0,—

 forlines  34  to  37,  subsitute—
 ‘{c)  clause  (4),  shall  be  renumbered as  clause  (9)  and  in  the  clause  as

 so  renumbered,  the  words  “or internal  disturbance”  in  both  the
 places  Where  they  occur,  shall be  omitted’  (383)

 DR.  BALDEV  PRAKASH  (Amritsar)  3 I  beg  to  move  +
 Page  9,—

 after  line  8,  insert—
 “Explanation.  nis  The  ‘armed  rebel- lion’  means  a  revolt  by  the  use  of fire-arms  and  explosive  weapons and  shallinclude  rebellion  by  the

 army  and  civil  war’.  (384)
 SHRI  CHITTA  BASU  (Barasat)  :  I beg  to  move  :
 Pages  8  to  r0,—

 for  clause  38,  substitute—
 ‘38.  In  article  352  of  the  Constitution in  clause  (1),  the  words  ‘‘or  inter-

 naldisturbance”  shall  be  omitted.’
 SHRI  AJITSINH  DABHI  (Anand):  IT beg  to  move  :
 Page  8,—

 omit  lines  32  and  33.  (390)
 PROF.  P.G.  MAVALANKAR  :  I  beg to  move  :
 Page  8,  lines  32  and  33,—

 for  ‘armed  rebellion”  —  substitute—
 “revolt  by  a  section  of  the  armed  forces”
 (479)

 Page  9,  lines  5  and  6,—
 for  “armed  rebellion”  substitute—
 “revolt  by  a  section  of  the  armed forces”.  (413)

 Page  ‘10,  line  36,—
 for  “‘armed  rebellion”  —  substitute— “revolt  by  a  section  of  the  armed  for- ces”.  (414)

 Page  :0,—
 after  line  37,  insert—

 ‘(ce)  after  clause  (9)  as  so  renumbered the  following  clause  shall  be  insert-
 ed,  namely  :—

 “(r0)  A  Proclamation  issued  under
 clause  ()  shall  be  revoked  within
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 thirty  days  after  the  termination
 of  war  or  external  aggression  or
 civil  war  or  revolt  by  a  section  of
 the  armed  forces.”  ?  (415)

 SHRI  DHIRENDRANATH  BASU
 (Katwa)  :  I  beg  to  move

 Page  8,
 Yor,  lines  32  and  33,  substitute—

 50)  for  the  words  “‘by  war  or  external
 aggression  or  in  internal  distur-
 bance”  the  words  “by  war  or
 external  aggression”  shall  be
 substituted’.  (423)

 SHRI  SOMNATH  CHATTERJEE
 (Jadavpur;:  Sir,  I  believe  this  is  the  most
 important  clause  of  the  Forty-fifth  Amend-
 ment  Bill,  with  which  we  are  dealing now.  It  is  a  matter  not  only  of  great shame  but  a  matter  of  great  concern  that
 the  Janata  Government  has  not  learnt  the
 lessons  of  history  of  the  not  too  distant
 past.  We  have  seen  that  the  Consti-
 tution  was  treated  as  a  mere  play  thing in  thiscountry  and  the  large  majority of  the  Members  of  this  Parliament  had
 to  dance  to  the  tune  of  one  person  who
 wanted  to  have  her  personal  hegemony
 throughout  the  length  and  breadth  of  the
 country.  Have  we  not  learnt  that  just
 to  keep  herselfin  the  gaddi  of  this  country,
 she  treated  the  judgement  of  the  hon,
 High  Court  with  contempt,  organised demonstrations  in  her  favour,  tried  to
 let  loose  people  againtst  the  judiciary?
 And  we  have  seen  how  propaganda was  made  against  the  particular  Judge in  person.  Effigies  of  the  Judge  were
 burnt,  copies  of  the  judgement  were
 burnt,  and  there  were  some  people  inside
 this  House  unfortunately  who  gave  her
 all  support,  may  be  out  of  fear,  may  be
 out  of  something  else,  I  do  not  know  what
 it  was,  but  that  was  the  most  shameful
 period  of  the  country’s  nistory  and  of  this
 parliamentary  institution,  We  had  de-
 meaned  ourselves,  this  parliamentary institution  had  demeaneditself,  denigrated
 itself.

 And  to  give  a  constitutional  coverage to  what  was  done,  the  emergency  was
 declared.  I  am  not  thinking  only  of  the
 formalities,  namely  that  a  Cabinet  mee-
 ting  was  not  called,  that  the  Cabinet
 Ministers  were  treated  as  chaprasis  by
 her,  that  the  President  of  this  country:
 was,  it  appears,  pressurised  to  put  his:
 signature,  may  be  by  truth  or  umtruth,. we  do  not  know,  he  may  have  been  mis-
 led,  may  have  been  threatened.  The
 Prince  of  Wales  was  operating  at  that  time
 in  full  glory.  So,  we  do  not  know.
 But  the  question  is  how  the  Constitution
 was  treated  for  the  purpose  of  plaving  a
 hoax  on  the  country  and  the  people.
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 Internal  disturbance  was  supposed  to
 be  ofsuch  a  magnitude  in  this  country that  it  justified  the  declaration  of  emer-
 gency,  the  proclamation  of  emergency.
 Have  we  not  learnt,  and  has  this  Go-
 vernment  not  accepted  the  position, that  there  was  no  such  internal  distur-
 bancc  in  this  country  at  all  which  would
 have  justified  the  proclamation  of  an
 emergency?  Therefore  a  Government
 which  had  the  requisite  majority  in  the
 Lok  Sabha  or  Parliament  could  make
 black  into  white  and  vice  versa,  and  with
 the  help  of  the  mass  media,  with  the
 help  of  newspapers,  controlled  newspapers
 at  that  time,  with  the  help  of  sycophants
 and  stooges,  and  with  the  active  help  of
 the  bureaucracy  in  this  country,  she  had
 gone  all  out  to  justify  a  non-fact  namely
 internal  disturbance.

 The  Constitution-makers,  the  founding
 fathers  of  the  Constitution,  never  dreamt
 of  such  abuse  of  the  Constitution,  they
 could  not  have  even  dreamt  that  such
 things  could  be  done.  We  have
 tried  to  go  through  the  debates  of  the
 Constituent  Assembly.  Nobody  had
 expressed  such  fears.  The  fears  expressed
 by  T.T.  Krishnamachari  were  that  a
 situation  might  arise  when  the  governance
 of  this  country  would  be  impossible,  but
 that  assumed  the  bona  fides  in  the  ad-
 ministration,  that  assumed  the  bona  fides
 in  the  political  leadeship  of  the  Govern-
 ment,  the  Government  for  the  time  being,
 in  this  country.

 Today  everybody  has  accepted  in  this
 country  that  there  was  no  reason  for  the
 emergency  except  those  who  are  made
 to  say  the  contrary,  those  who  have  not
 got  back  their  courage  to  speak  freely  and
 fairly  as  Members  of  Parliament,  those
 who  are  still  dancing  to  the  tune  of  the
 dictator,  the  erstwhile  dictator;  and  some
 people  have  not  even  the  sense  of  shame
 to  admit  that  the  emergency  was  the
 greatest  outrage  on  the  people  and  the
 Constitution  of  this  country  that  was  ever
 committed,

 Otherwise,  it  has  been  accepted  by
 everybody  that  the  plea  of  internal  dis-
 turbance  was  a  myth,  was  a_  hoax,
 was  an  outrage  on  the  people  of  this
 country.  This  was  a  falsehood,  which
 was  not  only  thought  of  but  was  perpe-
 trated  and  adumbrated  in  various  forms
 and  ways.  We  are  against  it,  and  we  shall
 fight  till  the  last  against  the  retenticn
 of  the  emergency  powers  in  the  Consti-
 tution,  even  on  the  basis  of  substituting
 “internal  disturbance’?  by  “armed  re-
 bellion”.  Thatis  why  we  have  opposed
 that  and  we  want  to  say  that  “internal
 disturbance”  should  go  and  “armed
 rebellion”  should  also  go.

 We  have  said,  yet  there  may  be  situa-
 tions  in  the  county  existing  when  there

 SRAVANA  30,  900:@6AKA)  (45th  Amdt.)  Bill  38

 is  actual  war  or;  external  aggression, when  ८  mcy  provisions  will  have  to
 be  invoked,  In  ‘1971,  not  very  distant

 ast,  when  this  country  was  attacked,
 uring  the  Pakistani  attack,  this  House

 unanimously  approved  the  Proclamation
 of  Emergency,  and  the  then  Speaker  said
 “I  am  proud  to  be  the  Speaker  of  this
 House  which  has  shown  such  great  una-
 nimity  and  sense  of  patriotism  at  the  time
 of  trial  of  the  nation.””  Then  not  a  single Member  of  this  House  was  wanting  in
 his  support  to  the  Government,  when
 the  country  was  in  some  dire  need  of  some
 extra  provision,  some  very  extraordinary
 powers,  to  protect  its  territorial  integrity.

 But  we  have  seen  how  that  was  taken
 recourse  to,  how  that  emergency  was  not
 withdrawn  for  years  and  years  together, how  the  external  emergency  was  sup-
 ported  subsequently  on  the  ground  of
 economic  difficulties  faced  by  the  Go-
 vernment.  Though  we  have  been  de-
 manding  for  the  withdrawal  of  that
 emergency,  there  was  no  response  and  the
 Ministers  had  to  stand  up  and  say  “‘well, in  the  mean  while,  the  economic  situation
 has  deteriorated,  we  have  to  continue
 this  emergency.”*

 Then,  when  even  that  sort  of  fear  psy- chosis  could  not  be  created  by  the  external
 emergency,  the  internal  emergency  was
 declared.  The  emergency  provisions are  taken  recourse  to  and  have  been
 incorporated  in  the  Constitution  to  arm
 the  Government  with  certain  additional

 wers  which,  in  the  normal  times,  it
 would  not  be  possible  because  the  other
 provisions  of  the  Constitution  would  stand
 in  the  way.

 The  external  emergency  of  1971,  had
 clothed  the  Government  with  all  the
 powers.  They  could  have  taken  all  the
 powers  for  the  purpose  of  assuming  the
 emergency  powers.  DIR  was  there, MISA  was  there.  What  more  powers
 they  wanted?  They  need  not  have  any more  powers.  What  they  wanted  to  do
 was  to  create  a  feeling  of  fear  psychosis in  this  country,  a  sense  ofterror,  treating the  human  beings  in  this  country  as  worse
 than  dogs  with  the  misuse  of  MISA  in
 this  country,  with  the  misuse  of  official
 authority  in  this  country,  and  people had  no  protection,  no  safety  anywhere. Even  dissenting  members  of  the  ruling
 party  were  not  spared  and  the  dissenting Ministers  were  shadowed.  That  was  the
 position.

 Therefore.  it  has  now  been  clearly established  that  what  the  founding  fathers
 have  thought  of  for  the  purpose  of
 incorporating  article  362  of  the  Consti-
 tution,  including  internal  disturbance, has  becom:  a  mode,  a  source,  of  coercion
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 of  the  people  of  this  country.  Whenever
 there  is  a  democratic  movement,  if  it  is
 not  to  the  linking  of  the  party  in  power,
 then  such  an  emergency  declaration  can
 be  issued,  We  have  seen  that  only
 three  years  back.

 So  far  as  ‘‘armed  rebellion’?  is  con-
 cerned,  subject  to  correction  by  the  emi-
 nent  Law  Minister  and  also  by  you,  Sir,
 there  is  no  judicial  definition  as  yet,  nor
 is  there  any  constitutional  definition  in
 the  proposed  amendment.  ‘‘Rebellion’’
 is  open  opposition  to  lawful  authority;
 that  is  one  definition  from  Chambers.
 What  is  “‘armed’’?  It  is  “furnished  with
 “arms”  what  type  of  arms?  It  is  arms
 as  a  means  of  defence  or  arms  as  @
 weapon.  And  ‘“‘weapon”  means  any
 instrument  for  offence  or  defence.  How
 would  ‘‘armed  rebellion”  be  defined  by
 the  hon.  Minister  ?  Would  there  be  any
 authority  to  decide  whether  there  is  armed
 rebellion  or  not  ?  Emergency  is  decarled
 and  then  ex  fost  facto  sanction  may  be
 obtained  from  Parliament.  There  is
 some  provision,  to  limit  all  that.  But
 with  the  majority  that  is  there,  it  can
 always  happen.  Therefore,  we  are  oppo-
 sed  to  the  words  ‘armed  rebellion”—.
 There  is  no  possibility  of  going  to  a  court
 of  law.  The  Supreme  Court  has  said  that
 in  Political  matters,  they  shall  not  go
 into.  Once  there  is  an  Emergency  pro-
 vision  with  articles  358  and  359  operating
 what  will  the  courts  do?  This  is  the  posi-
 tion.

 ‘is  a  mylatter  of  great  shock.  The
 anata  Party  which  has  come  to  power

 in  this  country  had  promised  to  the  people
 in  this  country  that  they  will  restore
 fundamental  rights  and  see  that  there  is

 no  abuse  of  constitutional  provisions.
 Tha  was  the  basic  stand  taken  by  the

 Janata  Party.  They  are  going  back
 upon  that  promise.  It  is  a  breach  of
 promise.  They  are  not  keeping  their
 commitment  to  the  people.  I  can  tell
 the  Law  Minister,  don’t  take  the  people of  thiis  country  for  granted.  They  are
 watchng  the  performance  of  the  Govern-
 ment.  They  are  seeingthat.  Please  take
 lesson  from  that.  The  people  cannot
 be  kept  at  the  mercy  of  one  individual

 or  one  party  or  one  group  of.  people.
 Therefore,  we  are  opposing  it.  I  am
 requesting  the  hon.  Minister  and  I  am
 also  repuesting  all  my  friends  in  the  Janta
 Party  and  all  my  friends  on  this  side  also
 to  supe  ort  my  amendment.  Please  do
 not  giv  such  a  power  to  any  individual
 orany  gfoup  of  people  in  this  country.

 The  minimum  basic  human  rights  of
 the  people,  their  position  as  human
 beings,  in  this  country  must  be  protected and  preserved.  They  were  treated  as
 second-class  citizens  during  that  dark
 period.  Let  it  not  be  another  period  of
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 oppression  on  the  people  of  this  country.
 Therefore,  I  request  the  Hon.  Minister
 and  everybody  in  the  House  and  I  appeal to  them,  don’t  treat  it  as  a  party  matter
 or  a  mere  political  issue.  It  is  a  question of  the  survival  of  the  people  as  decent
 human  beings  with  some  civilised
 tence.  Don’t  give  this  power  to
 anybody  in  this  country.  The  words
 “armed  revellion’?  should  be  deleted
 and  the  words  ‘‘internal  disturbances’”
 should  be  deleted.

 SHRI  BAPUSAHEB  PARULEKAR:
 Sir,  I  congratulate  the  Hon.  Law  Minister
 for  having  removed  the  words  ‘‘internal
 distrubances”’  from  article  352.  However,
 Iam  sorry  to  say  that  he  has  instead  added
 the  words  ‘‘armed  rebellion”.  I  believe,
 by  this  kind  of  an  amendment,  in  fact,
 the  status  quo  has  been  maintained.
 I  have  given  these  Amendment  Nos.  45,
 380  to  383.  I  willspeak  on  all  the  Amend. ments  together.  In  doing  so,  I  fully endorse  the  submissions  made  by  my esteemed  friend  Mr.  Somnath  Chatterjee.

 At  the  time  of  elections,  we  pledged ourselves  to  the  people  of  India  that  when
 we  come  to  power,  this  particular  provision in  the  Constitution  would  be  deleted.
 We  also  told  the  people  that  we  would
 suitably  amend  the  Constitution.  Not
 only  we  obliged  ourselves  but  all  our
 leaders,  when  they  addressed  meetings,
 they  also  told  this  to  our  electorate.  I
 believe  that  the  people,  beliving  in  us,
 trusting  in  us,  voted  to  us  to  power. When  the  time  has  come  to  redeem  our
 pledge,  I  feel,  we  are  hack  backing  out.
 That  is  most  unfortunate.

 Now,  it  is  suggested  that  Emergency
 powers  are  necessary.  I  fail  to  understand
 the  logic  and  the  wisdom  behind  this
 reasoning.  Sir,  are  our  laws  and  are
 our  jawans  in  all  the  defence  forces  not
 powerful  enough  to  defend  any  kind  of

 ion,  external  or  internal  ?  Where
 is  the  necessity  for  giving  powers  to  the
 Government  to  declare  Emergency  when
 there  is  an  ‘armed  rebellion’  ?  As  Mr.
 Somnath  Chatterjee  has  said,  I  feel,  the
 words  ‘armed  rebellion’  have  not  been
 defined  anywhere;  they  have  not  been
 defined  in  the  Constitution;  and  the
 words  are  so  loose  that  any  mischievous
 Government  that  might  come  to  power in  future  may  construe  these  words  in
 any  way  they  like  and  we  may  have  the
 repetition  of  those  19  months  of  black
 days  which  we  had  experienced  during the  last  Emergency.  I  do  not  under-
 stand  the  meaning  of  the  word  ‘armed’.
 Are  we  to  take  the  definition  of  the  word
 ‘armed’  from  the  Arms  Act?  Or,  are  we to  take  the  general  meaning  of  the  word
 ‘arms’?

 AN  HON.  MEMBER  :  What  about
 ‘rebellion’  ?
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 SHRI  BAPUSAHEB  PARULEKAR:
 I  willcome  to  ‘rebzllion’  later.  It  must  be
 an  ‘armed  rebellion’.  I  may  ask  one
 question  of  the  hon.  Law  Minister.  We
 have  many  cultural  organizations  in  the
 country.  We  have  the  Sikh  community, for  instance;  they  have  the  right  to  have
 sword  with  them.  We  have  many  cul-
 tural  societies  here,  and  they  have,  with
 them,  wooden  swords,  wooden  daggers and  butter  knives.  Arc  these  to  be  taken
 as  weapons?  Unless  and  until  you  define
 whatis  ‘armed’,  it  is  difficult  to  understand  «,  .
 Of  course,  the  word  ‘rebellion’  could:  be?
 very  well  understood.  But  if  we  do  nét:- define  the  word  ‘armed’  any  Government”
 that  might  come  to  power  in  the  future
 may  ban  certain  organizations.  We  have
 had  this  experience  during  the  Emergency: when  in  the  offices  of  certain  cultural
 bodies  wooden  daggers,  swords  and  butter
 knives  were  found,  those  organizations were  banned  on  the  ground  that  those
 particular  organizations  were  indulging in  armed  rebellion.  There  must  be  some
 protection  for  them.  Inasmuch  as  it  is
 not  here,  I  feel,  this  power  should  not
 be  given  to  the  Government  for  declara-
 tion  of  internal  Emergency.  Thesum  and

 ibs:  e  of  the  id  ts  which  I
 have  moved  is  that  no  power  should  be
 vested  in  the  Government  for  declaration
 of  internal  Emergency  because  I
 believe  that  such  a  power  for  declaration
 of  internal  Emergency  is  not  necessary and  that,  whatever  situation  is  created
 in  the  country  internally  can  be  met  with
 the  law  and  with  the  defence  forces.  I
 believe  that  the  provision  in  the  Consti-
 tution  for  declaration  of  Emergency because  of  ‘armed  rebellion’  is  an  insult
 and  affront  to  our  armed  forces.  Are
 our  jawans  in  the  armed  forces  not  com-
 petent  enough  and  powerful  enough  to
 meet  such  a  type  of  contingency  ?-
 Is  that  the  reason  for  having  the  power for  declaration  of  internal  Emergency? Are  we  going  to  put  the  people  behind
 the  bars  and  then  we  are  going  to  meet
 this  ty  pe  of  armed  _  rebellion?  I
 am  at  a  loss  to  understand  the  logic  be-
 hind  keeping  this  particular  power,  be-
 hind  giving  this  power  to  the  Govern-
 ment.

 One  small  point  more  which  I  would
 like  to  make.  We  have  also  used  the
 word  ‘war’  in  article  352—war  or  external
 aggression  or  armed  rebellion.  I  would
 like  to  request  the  hon.  Minister  to
 clerify  what  exactly  he  means  by  ‘war’
 vis-a-vis  armed  rebellion  because  there
 is  no  wording  here  that  it  is  war  by another  nation  or  against  another  nation.
 Under  section  722  of  the  Indian  Penal
 Code,  ‘war’  against  the  Central  Govern-
 ment  is  an  offence.  I  want  to  know
 whether  the  war  that  was  started  by  the
 people  of  this  country  can  be  equated with  this  ‘war’.
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 Again,  the  word  ‘war’  along  with

 ‘armed  rebellion’,  put  together  ,  would  be
 misused,  and  I  believe  that  internal  Emer-
 gency  can  be  declared—and  Government would  get  this  particular  power.  I  would, therefore,  request  the  hon.  Law  Minister to  consider  deletion  of  this  clause—to
 accept  the  amendment  that  I  have  moved, as  also  the  same  or  similar  amendments moved  by  my  hon.  friends  on  this  parti- cular  Clause.

 SHRI  EDUARDO  FALEIRO  (Mor-
 mugao):  I  rise  in  support  of  the  demand— and  my  amendment  isalso  to  that  effect— that  the  power  to  proclaim  Emergency on  the  ground  of  internal  Emergency be  deleted  and  removed  from  the  Consti-
 tution.  It  has  already  been  pointed out  here  how,  in  the  not-very-distant
 past,  this  power  has  been  abused,  how  on the  assumption  that  internal  Emergency was  there  when,  in  fact,  it  !might  not
 have  been  there,  this  power  has  been
 exercised,  has  been  abused.

 r7  hrs.

 My  friend,  Mr.  Bapusaheb  Parulekar
 has  pointed  out  that  the  Janata  Party has  been  in  the  fore  front  of  opposing  the
 continuation  of  it  is  power  and  made  of
 it  a  great  propaganda  platform.  But
 then  it  shows  the  difference  and  the  large
 gap  that  exists  between  propaganda  and
 solid  deeds.  When  it  comes  to  actually
 amending  the  Constitution  on  this  direc-
 tion,  when  it  comes  to  actually  —re-
 moving  this  power,  then  the  Government
 merely  plays  on  words.  Instead  of
 ‘grave  emergency’  or  ‘grave  situation
 arising  out  of  internal  disturbances’,
 you  change  the  words  to  “‘armed  rebe-
 llion”.  There  is  really  no  substantial
 difference.  The  power  continues,
 clothed  in  different  words,  but  the  power
 is,  in  substance,  absolutely  the  same.
 My  submission  is  that  this  power  can  be
 abused  and  there  is  no  reason  for  this
 provision.  Ifin  a  State  there  isa  law  and
 order  situation,  the  first  thing  is  that  it  is
 the  responsibility  of  the  State  Government
 itself.  Law  and  order  is  a  State  subject.
 By  giving  such  a  wide  power  to  the  Centre,
 in  principle,  this  will  be  an  encroach-
 ment  on  the  State  subject,  it  will  go  against the  federal  principles  and  the  federal
 scheme  of  the  Constitution.  Secondly,
 if,  in  fact,  there  is  a  breakdown  of  law  and
 order  in  a  State,  then  the  representative of  the  Central  Government  is  there,  the
 Governor,  to  recommend  and  to  report to  the  Central  Government  that  such  a
 breakdown  exists  under  Article  356. Article  356  is  sufficient  to  take  charge  of
 and  to  solve  any  situation  in  which  there
 is  a  breakdown  of  law  and  order  in  a  State
 and  there  is  no  reason  for  the  Central
 Government  to  intervene  under  the  guise
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 of  internal  emergency.  My  submission,
 therefore,  is  that  if  there  is  a  breakdown
 in  a  particular  State,  the  responsibility of  law  and  order  is  that  of  the  State  Go-
 vernment.

 33.02  hrs.

 (Mr.  pepury-SpEAKER  in  the  Chair]
 This  power  under  Article  352  will  en-

 croach  on  the  sphere  of  the  State  and  will
 harm  the  federal  or  quasi-federal  structure
 of  our  Constitution,  That  is  the  first
 thing.  If  a  State  is  unable  to  control
 the  law  and  order  situation,  then  the
 representative  of  the  Central  Government
 in  the  State  is  there,  that  is,  the  Governor,
 and  he  can  report  to  the  Central  Govern-
 ment  that  the  State  cannot  manage  the
 law  and  order  situation  and  then  Article
 356  comes  into  operation.  There  is  no
 reason  for  continuance  of  the  power  under
 Article  352  to  declare  internal  emergency. This  power  is  likely  to  be  abused.

 I  may  pint  out  in  this  connection  that
 there  has  never  been  any  situation  in
 which  a  State  has  been  unable  to  cope  up
 with  the  law  and  order  situation  and  has
 not  immediately  requested  the  Central
 ‘Government  for  assistance.  The  Law
 Minister  may  inform  us  how  he  visualises,
 ‘on  what  basis  he  visualises  such  a  condition
 in  which  the  State  Government  will  not
 request  the  Central  Government  for
 interfering  or  for  sending  the  armed  forces,
 if  necessary,  to  control  any  law  and  order
 situation.  Is  there  any  single  precedent? I  say,  Sir,  there  is  not  a  single  precedent
 for  this  type  of  assumption  to  give  wide
 powers  to  the  Central  Government  and,
 on  the  contrary,  this  power  is  likely  to  be
 abused.  It  has  been  abused  in  the  past
 and  there  is  nothing  to  show  that  it
 cannot  be  abused  in  the  future.

 Now,  you  consider  the  situation  in  which
 the  Central  Government  is  ruled  by
 one  political  party  and  the  State  Govern-
 mentis  ruled  by  a  different  political  party
 and  the  Central  Government  wants  to
 take  over  the  administration  of  that
 State,  though  the  law  and  order  situation
 is  perfectly  solid,  perfectly  firm  and  per-
 fectly  alright.  Even  the  Governor
 does  not  report  that  there  is  a  breakdown
 of  law  and  order.  Even  then,  the  Central
 Government  just  by  putting  their  own
 supporters  there  in  the  State  with  some
 weapons  can  create  a  situation  of  armed
 rebellion  and  can  intervene.  It  will
 be  very  bad.  This  will  be,  in  substance,
 reducing  the  States  to  municipalities.
 He  is  making  the  States  dignified  munici-
 palities,  he  is  destroying  the  federal  con-
 cept  of  the  Constitution  and  the  States
 will  be  big  panchayats  or  municipalities
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 and  the  whole  scheme  of  the  Constitution, the  basic  scheme  of  the  Constitution  will
 be  affected.

 MR.  DEPUTY-SPEAKER:  Mr.  Ravi,
 actually  your  amendment  will  be  treated
 as  not  moved  because  it  is  the  same  as
 amendment  No.  5s  But  if  you  want  to
 speak,  you  can  just  take  a  couple  of
 minutes.

 SHRI  VAYALAR  RAVI  (Chirayinkil)  :
 Mr.  Deputy-Speaker,  Sir,  because  my amendment  is  not  moved  as  it  is  the  same
 as  the  amendment  of  Mr.  Somnath
 Chatterjee,  I  fully  support  his  amendment.
 The  demand  made  by  him  to  take  away
 this  internal  Emergency  completely  will
 be  receiving  our  support.

 Mr.  Deputy-Speaker,  Sir,  every  nation,
 the  people  and  the  society,  take  the
 lesson  from  the  past  and  the  history  and
 I  wish  Mr.  Shanti  Bhushan  had  taken
 lessons  from  the  past  experience.  That
 is  my  contention.  Every  revolution  will
 have  a  message,  and  here  your  Party  claims
 that  you  came  through  a  revolution  which
 you  call  a  silent  revolution,  The  message of  the  revolution  is  that  the  people,  as  you
 say,  voted  against  the  Emergency. The  Constitution  should  reflect  the  will
 and  pleasure  of  the  people,  especially the  aspirations  and  decisions  of  the  people. At  the  last  General  Election  the  major
 question  you  posed  before  the  people  is
 whether  they  wanted  Emergency  or  not
 and  the  decision  of  the  peopic,  by  and
 large,  was  that  they  were  against  internal
 Emergency.  That  is  the  first  and  basic
 question  you  have  to  answer  before  Par-
 liament  and,  through  Parliament,  before
 the  people—that  you  are  incorporating Internal  Emergency  even  though  you  are
 against  it,  because  of  other  reasons.  The
 Minister  has  argued  that  many  a  protec- tion  has  been  given,  and  there  has  been
 substitution  by  ‘Armed  Rebellion’  etc.
 But  ‘Armed  Rebellion’  has  not  at  all  been
 defined.  As  Shri  Somnath  Chatterjee had  said  even  before  coming  to  this
 clause,  the  Hon.  Law  Minister  must
 define  what  he  means  by  ‘armed  rebe-
 Ilion’.  As  pointed  out  earlier,  ‘armed
 rebellion’  is  always  based  on  the  political and  economic  content  of  the  situation.
 I  believe  that,  in  the  name  of  ‘armed
 revellion’  this  can  be  misued  because  we
 have  seen  how  Emergency  itself  has  been
 misused.  This  is  absolutely  unnecessary and  unwarranted,  and  this  clause  should
 be  deleted.

 Our  Amendment  is  very  clear  and  I
 hope  Mr.  Shanti  Bhushan  will  take  the
 message  of  the  Indian  people  received
 through  the  977  General  Election  and
 will  agree  to  fulfil  the  promises  made
 tothe  pzople  to  take  away  Emergency which  was  completely  misused,
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 sit  लक्ष्मो  नारायण  नोयक  (खजुराहो  ):
 माननीय  सदस्य  महोदय,  मेरा  संशोधन

 इस  प्रकार  हैकि  अनुच्छेद  352  में  जहां
 वर  शब्द  “सशस्त्र  विद्रोह”  हैं,  उन  के

 स्थान  पर  शब्द  “गृहयुद्ध/  रखे  जाएं।  यह
 संशोधन  मैंने  इसलिए  दिया  है  कि  भारत

 .एक  बहुत  बड़ा  देश  है  और  यहां  पर  कुछ  न
 कुछ  घटनायें  होती  रहती  हैं  और  बड़े
 व्याप्त  आन्दोलन  भी  हो  सकते  हैं  श्रौर  कोई
 भी  शासन  उन  को  कह  सकता  है  कि  ये

 सशस्त्र  विद्रोह  हैं।  पिछला  एक  उदाहरण
 मैं  आप  को  देना  चाहता  हूं  ।  नागाल॑ण्ड
 में  बराबर  सशस्त्र  विद्रोह  होता  रहा  है,
 फिर  भी  शासन  ने  वहां  पर  कोई  इमर्जेंसी
 नहीं  लगाई  क्‍योंकि  उस  ने  यह  देखा  कि

 हम  श्रपनी  शक्ति  के  द्वारा  या  मौजूदा  कानूनों
 के द्वारा,  उस  से  निपट  सकते  हैं  ब्र  इस
 समस्या  को  हल  कर  सकते  हैं  ।  जब  वहां
 पर  इमजेन्सी  नहीं  लगी,  तो  मैं.  चाहता  हूं
 कि  इमजेंन्सी  जो  है,  वह  ऐसी  स्थिति  में

 ही  लगाई  जाए  जब  बाहर  से  कोई  ग्ाक्रमण

 हो  या  यहां  पर  कोई  गृह-युद्ध  हो  ।  शासन
 के  खिलाफ़  गुहम्युद्ध  होता  है,  तब  तो  यह
 बात  सही  जंचती  है  कि  इमर्जेन्सी  लगनी
 चाहिए,  बैसे  और  किसीं  दूसरी  सूरत  में  यह
 नहीं  लगनी  चाहिए।  ये  जो  सशस्त्र  विद्रोह
 हैं  ये  तो  फुटकर  होते  रहते  हैं  और  उन
 को  ले  कर  इमजेंन्सी  नहीं  लगनी  चाहिए  |

 हम  ने  देखा  है  कि  पिछले  दिनों  इमर्जेन्सी
 के  नाम  पर  कितना  कुछ  हुआ  और  सारा
 देश  संकट  में  पड़  गया  ।  वेसी  स्थिति  फिर
 से  देश  के  सामने  न  अ।ए,  इसलिए  मेरा

 कहना  यह  है  कि  “सशस्त्र  विद्रोह”  के
 स्थान  पर  “गृह-युद्ध/  शब्दों  को  रखा  जाए
 और  ऐसा  प्रावधान  इस  अनुच्छेद  352
 में  किया  जाए।  मैं  चाहता  हूं  कि  विधि
 मंत्री  जी  मेरे  इस  संशोधन  को  मान  लें

 SHRI  R.  K.  MHALGI  (Thana):  Sir,
 I  support  the  view  expressed  on  the  Amend-
 ments  of  Hon.  Members  Shri  Chatterjee
 and  Shri  Parulekar.  But,  without  pre-
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 judice  to  them,  I  would  like  to  add  one
 more  important  clause,  which  makes
 certain  modifications.

 The  modification  I  want  to  make  is  to
 delete  Clause  ye  The  present  Indian
 Constitution,  unlike  those  of  several  other
 countries,  has  inbuilt  provisions  for
 punishing  those  found  guilty  of  violating the  Constitution.  The  Constitution
 provides  for  the  impeachment  of  the
 President,  but,  in  the  case  of  the  Prime
 Minister,  there  is  no  corresponding  pro= vision  at  all  for  punishment  for  violation
 of  the  oath  other  than  dismissal  from
 office.  Shah  Commission  has  given  a
 clear-cut  finding  that  the  ex-Prime  Mi-
 nister  has  violated  the  constitutional  pro-
 visions,  especially  in  respect  of  Article
 352.  The  clamping  of  emergency  by  her
 was  a  fraud  on  the  Constitution,  but  the
 present  government  is  not  in  a  position  to
 go  to  the  court  against  her  on  that  ground as  there  is  no  such  provision  either  in  the
 Constitution  or  in  any  law  for  the  time
 being  in  force.  I,  therefore,  like  to  in-
 corporate  this  provision  in  the  Consti-
 tution  so  that  the  Parliament  may  legislate a  law  by  which  offenders  can  be  brought to  book.

 Acharya  Kripalaniji  also  holds  these
 views  in  his  press  note  which  has  been
 released  in  Madras  on  the  i2th  June  1978. I  am  quite  conscious  that  Article  20  of  the
 Constitution  bars  any  such  retrospective
 application  and  hence  I  have  moved  my amendment  with  certain  modifications.

 SHRI  KANWAR  LAL  GUPTA:  My amendment  is  technical  in  this  that  for
 ‘Union  Cabinet’  substitute  ‘Council  of
 Ministers’  and  for  ‘other  Ministers  of
 Cabinet  rank’  substitute  ‘Council  of

 Ministers’.

 My  amendment  is  only  technical  and
 it  is  because  in  the  Constitution.  so  far  as
 T  know,  there  is  no  term  as  ‘Cabinet  Mi-
 nister’,  if  I  am  not  mistaken  and  there
 the  words  used  are  only  ‘the  Council  of
 Ministers’.  There  is  nothing  like  a
 ‘Union  Cabinet’.  It  may  be  correct,
 but  if  we  take  a  strictly  legal  and  consti-
 tutional  view,  then  this  should  be  substi-
 tuted  by  ‘Council  of  Ministers’.

 Similar  is  the  case  with  ‘other  Ministers
 of  Cabinet  rank’  because  nowhere  in  the
 Constitution,  as  I  know,  the  words  ‘Ca- binet  Minister?  have  been  used.  It  is
 always  the  Council  of  Ministers.  Hence,
 my  amendment.

 श्री  विनायक  प्रसाद  यादव  (सहरसा  )  :

 उपाध्यक्ष  महोदय,  मेरा  अमेंडमेंट  है
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 “Explanation—A  Proclamation  of
 Emergency  declaring  that  the  security
 of  any  part  of  Indian  territory  is  threa-
 tened  by  war  or  by  external  aggression
 or  by  armed  rebellion  may  be  made  only
 after  the  actual  occurrence  of  war,
 or  of  any  such  aggression  or  armed
 rebellion.”

 उपाध्यक्ष  महोदय,  एमजेन्सी  का  जो
 प्रावधान  है,  यह  सब  से  ज्यादा  कंट्रोवर्सियल
 इस  संविधान  संशोधन  विधेयक  में  हैँ  ।
 जनता  पार्टी  ने  अपने  चुनाव  घोषणा  पत्र  में
 साफ  साफ  कहा  था  कि  इस  देश  में  झन्‍्तरिक
 मामलों  में  आगे  एमर्जेन्सी  नहीं  लगायेंगे।
 अभी  हमें  पावर  में  आये  एक  साल  ही  हुआ
 हैं  और  हम  अपने  चुनाव  घोषणापत्र  को  भूल
 कर  उसी  रास्ते  पर  जा  रहे  हैं  जिस  रास्ते
 पर  श्रीमती  इंदिरा  गांधी  गई  थीं  ।  यह
 जो  संशोधन  विधेयक  लाया  गया  हैं  इस  में

 कहा  गया  है  कि  जब  वार  की  आशंका  होगी
 आम्ड  रिबेलियन  की  आशंका  होगी  तभी

 एमर्जन्सी  का  एलान  कर  दिया  जायेगा  I

 इस  में  यह  नहीं  है  कि  जब  यह  सब  होगा,
 लेकिन  यह  है  कि  जब  सरकार  को  सिर्फ  इन
 की  झाशंका  हो  जायगी  तब  देश  में  एमर्जेन्सी
 को  लाया  जा  सकता  है

 उपाध्यक्ष  महोदय,  प्रेजीडेंट  के  जहां
 तक  सैटिस्फेक्शन  का  सवाल  है,  उस  के
 बारे  में  यह  स्पष्ट  है  कि  जब  कॉऊसिल  आफ
 मिनिस्ट्से  कोई  राय  देगी  तो  प्रेजीडेंट  को
 उस  के  मुताबिक  करना  होगा।  असल
 में  प्रेजीडेंट  के  सैटिझिफेक्शन  का  सवाल  नहीं
 है  बल्कि  मंत्री  मंडल  के  चाहने  का  सवाल  है।
 जब  कोई  मंत्री  मंडल  य।  यो  कहें  कि  प्रधान
 मंत्री  चाहेंगे,  देश  में  अापात  काल  की  घोषणा

 हो  जायेगी  ।  उपाध्यक्ष  जो,  मैं  पूछता
 चाहत!  हुँ  कानृत  मंत्री  से  कि  पहले  को
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 धारा  352  श्रौर  श्व  संशोधित  धारा  में
 क्या  फके  है?  Internal  disturbance’
 को  जगह  पर  «armed  rebellion’
 रखा  गया  है  और  कहा  गया  है  कि  सिर्फ

 के  होने  की
 आशंका  पर  ही  इमरजेन्सी  घोषित  की  जा
 सकती  है।  काउंसिल  ऑफ  मिनिस्टर्ज
 जिस  वक्त  उन्तको  आशंका  होगी  या  जब  वे
 चाहेंगें  इस  देश  में  एमजेन्सो  लागू  कर  दी
 जाएगी।  ऐसे  साधारण  प्रिटक्स्ट  पर  जैसे
 इंदिरा  गांधी  ने  किया  था  वैसा  किया  जा
 सकता  है  या  कोई  भी  सरकार  कर  सकती
 है।  आपको  याद  होगा  कि  जब  श्रीमती
 इंदिरा  गांधी  ने  एमरजेसी  घोषित  की  थी
 उस  वक्‍त  देश  में  कोई  आन्दोलन  नहीं  चल
 रहा  था  ।  जो  छात्र  आन्दोलन  दो  तीन
 साल  पहले  से  चल  रहा  था  वह  भी  खत्म  हो
 गया  था।  किसी  तरह  का  कोई  प्रदशन
 या  आन्दोलन  उस  वक्‍त  नहीं  हो  रहाथा।
 आपको  यह  भी  याद  होगा  कि  इलाहाबाद
 हाई  कोर्ट  का  जजमेंट  हुआ  जर  तब  श्रीमती
 इदिरा  गांधी  को  एहसास  हुआ  कि  इस
 जजमेंट  के  बाद  उनको  कोई  मारल  अ्रधि-
 कार  नहीं  है  हकूमत  करने  का  और  उन्होंने
 एमरजेंसी  घोषित  कर  दी  .  उस  वक्‍त
 देश  को  कोई  श्रान्तरिक  या  बाह्य  खतरा
 नहीं  था  और  उन्होंने  एमरजसी  घोषित
 कर  दी  और  समचे  देश  को  जेलखाना
 बना  दिया  गया।  एमरजेंसी  में  श्रौर  उसके
 बाद  अपने  चुनाव  घोषणापत्र  में  भी  हमने
 जनता  को  साफ  कहा  था  कि  किसी  भी  स्थिति
 में  साधारण  परिस्थितियों  में  एमरजेंसी
 लागू  नहीं  की  जायगी।  मैं  आपको  सावधान
 करना  चाहता  हु  और  इसीलिए  मैंने  संशोधन
 दिया  है  कि  साधारण  टाइम  में,  किसी  भी
 हालत  में  एमरजेंत्री  लाग  कोई  नकर  सके,
 इसकी  आपको  व्यवस्था  करनी  चाहिए
 और  एमरजसो  लाई  भी  जाए  तो  तब  जब
 वास्तव  में  कोई  वार  छिड़  जाए  या  वास्तव
 में  सशस्त्र  विद्रोह,  हथियारी  श्रान्दोलन
 शख्  हो  जाए।  कानून  मत्रो  जी  को  मेरे

 ‘armed  rebellion’
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 इस  घसंशोधन  पर  सहानभूति  से  विचार

 करता  चाहिए।  सिर्फ  सशस्त्र  आन्दोलन

 की  आर्शका  है  या  विदेशों  आक्रमण  हो  सकता

 है,  इस  प्रा(धार  पर  एमरजेंधो  देश  में  कोई
 ला  सकता  है,  इस  तरह  का  संविधान  में

 संशोधन  किसी भी  हालत  में  नहीं  किया  जाना

 चाहिए।  मैं  आपके  जरिए  उन  से  यह  भी

 निवेदन  करना  चाहता  हूं  कि  हम  लोगों  को

 वह  मजबूर  न  करें  इस  एमेंडमेंट  के  विरुद्ध
 बोट  करने  को।  आपको  इस  एमेंडमेंट  को
 वोटिंग  के  लिए  नहीं  लाना  चाहिए।  हम
 लोगों  ने  जनता  को  जो  कुछ  कहा  है  उसके

 खिलाफ  हम  लोगों को  आप  जाने  पर  मजबूर
 न  करें  और  अपनो  आत्मा  के  खिलाफ  काम

 करने  पर  मजबूर  न  करें।  अगर  आपने

 ऐसा  किया  तो  आपके  व्हिप  को  हम  लोगों
 को  बिल्कुल  नजरन्दाज  करने  पर  मजबूर
 होना  पड़ेगा  ।  हमें  आप  अपने  खिलाफ
 वोट  करने  के  लिए  मजब्र  न  करें,  यही
 मेरा  आप  से  निवेदन  है।  आखिर  प्रजातंत्र
 में  चुताव  घोषणापत्र  की  भी  कोई  सैंकटिटि

 है।  अमेरिका  ने  तो  आज  तक  लड़ाई  के
 जमाने  में  भी  कभी  देश  में  एमरजेंसो  [नहीं
 लगाई  ।  अतः  मेरे  संशोधन  को  मान
 लें ।

 SHRI  HARI  VISHNU  KAMATH  :
 Mr.  Deputy-Speaker,  Sir,  I  dare  say,  the
 House  will  agree  with  me,  that  the  clauses
 38  to  42  are  the  key  provisions  of  this  Bill, because  the  House  and  the  country  and
 the  people  are  painfully  aware,  you  are
 also  aware,  that  it  was  the  gross  misuse  of
 these  provisions  of  the  Constitution  that
 led  to  the  tragic  days  of  tyranny  and  terror
 during  the  dark  days  from  June,  975  to
 January  1977.  In  a  way,  Sir,  the  gross misuse  of  those  provisions  has  made  history  ,
 shone

 h  tragichistory.  The  basic  freedoms
 and  liberties  which  people  enjoyed  were
 sought  to  be  snuffed  out  by  the  tyrant
 during  the  days  from  June  975  to  January
 1977+  This  hasled  to  the  present  rebirth

 of  those  freedoms  and  resurrection  of  the
 Constitution.  Ido  not  wish  to  dilate  too
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 long  upon  that  gruesome  and  sad  history
 except  to  read  an  excerpt  from  an  article
 from  that  percipient  critic  who  sofrequently
 writes  in  the  London  Times,  Mr.  Bernard
 Levin.  From  his  third  article  on  the  Shah
 Commission  Report,  I  will  read  one  sen-
 tence  only.  I  am  sure  the  House  will
 bear  with  me.  He  says:

 “The  whole  document  makes  frigh-
 tening  ,  yet  invaluable,  reading.  It  is
 frightening  because  of  the  portrait  it
 paints  of  a  society  being  driven  down
 the  road  of  totaliarism  by  a  callous,
 corrupt,  mendacious  and  ruthless
 leader,  whose  sole  purpose  was  the  main-
 tenance  of  her  power  and  who,  if  she
 had  not  made  the  mistake  of  believing: that  an  election  would  give  her  regime
 the  legitimacy  it  lacked,  would  by  now
 have  succeeded  in  fastening  upon India  the  chains  of  a  permanent.
 dictatorship.”

 Well,  Sir,  God  and  the  people  willed
 otherwise—vox  populi  vox  dei  the  voice
 of  the  people  became  the  voice  of  God, and  we  have  had  a  re-  birth  of  democracy
 and  freedom.  I  do  hope  the  House  will
 give  a  very  earnest  attention  to  these  five
 clauses  of  the  Bill  because  unless  the  safe-
 guards  in  these  clauses  are  made  fool-
 proof,  and  knave-proof  they  will  still  pose  a
 constitutional  threat  to  democracy.  I  am
 glad  that  the  Janata  government  has  sought to  modify  those  provisions  of  the  Emergency
 Chapter,  Sir,  thirty  years  ago  in  1948-49,  I
 had  sought  to  move  certain  amendments.
 in  the  Constituent  Assembly  and  later
 included  them  in  a  Bill  which  I  introduced
 and  moved  in  this  House  last  year.  That
 Bill  was  withdrawn  on  the  solemn  assurance
 given  by  the  Minister  that  a  comprehensive Bill  would  be  introduced  in  this  House.
 I  am  glad  that  he  has  kept  his  promise  and
 incorporated  many  of  the  amendments:
 which  I  suggested  in  the  course  of  debate
 in  the  Constituent  Assembly  and  later  in
 the  Bill  which  I  introduced  last  year  in  the
 House.  Even  so,  Sir,  there  are  certain  sugges~ tions  which  I  would  like  to  make  for  further
 safeguarding  the  provisions  of  the  Emer-
 gency  Chapter  because  as  far  as  human
 wisdom  can  make  it,  सबको  सम्मति  =

 भगवान  as  far  as  it  is  possible  for  us
 to  do  that,  we  should  make  Emergeny
 Provisions  safe  enough  for  democracy  in
 our  countrys

 Now,  whatis  the  main  thrust  and  import of  these  provisions  as  sought  to  be
 demanded  by  the  government?  I  am
 glad  that  in  keeping  with  the  promise
 given  by  the  Minister  in  April  3978  it  is
 sought  to  be  made  obligatory  that  the
 Emergency  proclamation  would  be  ratified
 by  Parliament.  That  amendment  I  had
 moved  in  the  Constituent  Assembly.  I
 hope  that  will  be  endorsed  by  this  House
 because  the  power  should  vest  in  the  Par~
 liament  and  not  the  President.
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 [Shri  Hari  Vishnu  Kamath]
 There  is  one  controversial  clause  for

 proclamation  of  Emergency,  in  the  phrase “armed  rebellion”.  I  am  not  sure  whether
 my  colleague  Shri  Somnath  Chatterjee was  on  strong  ground  when  he  said  that
 the  Janata  party  in  the  election  manifesto
 had_  promised  or  pledged  the  entire  repeal of  the  Emergency  chapter.  As  far  as  I
 recollect—I  speak  subject  to  correction—
 the  pledge  was  to  the  effect  that  internal
 emergency  would  belifted  and  also  that  the
 necessary  change  would  be  made  in  the
 Emergency  Chapter,  that  is  to  say,  for
 internal  disturbance  there  would  not  be
 proclamation  of  Emergency.  That  being ‘the  election  pledge,  I  am  sure  that  has
 been  kept  because  now  the  amend-
 ment  is  for  empowering  the  President  and
 Parliament  to  proclaim  Emergency  only  in
 the  case  of  war,  external  aggression  and
 armed  rebellion.  The  moot  point  here  is:
 What  is  armed  rebellion?  What  consti-
 ‘tutes  armed  rebellion?  Because  any
 arbitrary  ruler  can  say  that  this  is  armed
 rebellion  and,  as  such,  I  proclaim  Emer-
 gency.”  Therefore,  justto  provoke  the
 Law  Minister—a  very  capable  Law  Minis-
 ter—I  am  moving  the  amendment  and  am
 trying  to  define‘‘armed  rebellion”.  Iam
 notsatisfied  with  it  myself.  I  donot  think
 this  is  a  satisfactory  definition  of  armed
 rebellion.

 I  would  like  the  Government  to  define
 what  armed  rebellion  is.  I  have  given amendment  No.  32,  which  is  in  list  No.  40. T  have  tried  to  define  the  term  armed  re-
 ellion.  My  amendment  reads:—

 Page  cy

 After  line  8,  insert

 “Explanation  II—‘Armed  rebellion’
 in  this  clause  means  series  of  actions  by an  armed  body  of  men  aimed  at  the
 forcible  overthrow  of  the  Government
 established  by  law.”

 T  have  not  copied  it  from  any  Constitution.
 But  I  have  tried  to  base  it  on  what  little  I
 ‘know  of  Constitutional  and  legal  history
 and  law.  I  know,  it  is  a  very  insufficient,
 inadequate  definition,  according  to  me  not
 a  satisfactory  definition;  and  therefore  I
 would  be  happy  if  the  Law  Minister  would
 provide  a  more  satisfactory  and  afuller  and
 a  more  complete  definition  of  armed  re-
 ‘bellion,  because,  otherwise,  that  phrase “armed  rebellion’  would  also  be  misused  by
 any  would  be  dictator  or  any  would  be
 tyrant  as  happened  during  the  time  of
 proclaiming  the  last  emergency.

 The  ‘ihah  Commission  has  come  to  the
 definite  conclusion  that  there  was  nothing
 in  the  country  to  justify  the  proclamation
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 of  emergency  and  there  was  noserious  dis-
 turbance  of  law  and  order  in  the  country which  could  not  have  been  tackled  by  the
 ordinary  law  of the  land.  This  is  the  decisive
 finding  of  the  Shah  Commission  in  the
 Interim  Report  Number  Two,  which  I  read
 out  in  this  House  the  other  day.

 Now,  Sir,  there  are  one  or  two  other
 points  which  I  would  like  to  deal  with.

 I  am  sure,  if  this  term  ‘armed  rebellion’
 is  defined  clearly,  and  fully,  the  House  will
 have  no  objection  perhaps  to  accept  that.
 But  in  the  absence  of  a  definition  like  this,
 aclear  definition,  very  definitely,  the  House
 may  have  objection  to  accepting  the
 amendment.

 Now,  Sir,mayI  come  totheother  point?
 This  is

 regarding
 the  provision  seeking  to

 reduce the  period.

 I  am  quoting  from  the  Debate  in  the
 Constituent  Assembly.  I  will  just  take
 only  two  minutes  by  your  leave  and  the
 indulgence  of  the  House.  As  you  are
 aware,  in  Britain,  there  was,  whatwas
 called  DORA  (Defence  of  the  Realm  Act)
 during  the  First  World  War.  I  think  this
 term  was  changed  subsequently,  but  at,
 that  timeit  wascalled  Defenceofthe  Realm
 Act  at  the  time  of  the  First  World  War,
 for  short,  DORA—that  was  the  acronym.
 Even  there  it  was  provided  that  a  procla-
 mation  shall  be  issued  ‘‘for  a  meeting  of  Par-
 liament  within  5  days  and  Parliament  shall
 accordingly  meet  and  sit  upon  a  day  ap-
 pointed  by  that  proclamation  and  shall  con-
 tinue  to  sit  and  act  in  like  manner  as  if  it
 had  stood  adjourned  or  prorogued  that  day.
 Any  regulations  so  made  shall  be  laid  before
 Parliament  as  soon  as  may  be  after  they  are
 made  and  shall  not  continue  in  force  after
 the  expiration  of  7  days.”  It  provided
 for  7  days  only  even  that  very  rigorous  and
 drastic  Defence  of  the  Realm  Actin  Great
 Britain  in  the  First  World  War  had  such.a
 provision.  A  similar  Act  came  into  force
 with  similar  provisions  in  the  Second  World
 War  also.  I  have  sought  however  to  re-
 duce  the  period  from  30  days  to  4  days  in
 the  proviso  to  sub-clause  (4)-  Perhaps
 with  the  efficiency  we  have  got  in  India—I
 am  sorry  to  say  this  I  am  both  to  say  this
 it  may  not  be  possible  to  have  itin  7  days  or
 in  5  days.  So,  I  am  suggesting  4  days  asa
 concession  to  our  in-efficiency  in  India.

 Therefore,  I  would  be  happy  if  this
 amendment  commends  itself  to  the  accep-
 tance  of  the  hon.  Minister  and  of  the  whole
 House.

 Then,  there  is  only  one  more  word  and  I
 have  done.
 There  is  a  lacuna  in  this  claure  and  it  is
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 that  it  does  not  state  precisely  when  such
 a  Proclamation  will  come  to  an  end.

 That  should  be  a  clear  provision,  a  de-
 finite  provision  to  that  effect  and  therefore
 I  have  sought  to  insert  after  clause  9  as  a
 so  renumbered  the  following:

 (10),  A  Proclamatiod  issued  under
 clause(r)  shall  be  revoked  within  fifteen
 days  after  the  termination  of  war  or
 external  aggression  or  armed  rebellion.”

 And  one  more  provision  I  have  sought  to
 insert,  one  more  safeguard,  foolproof  and
 knave-proof,  and  that  is  that  the  power  to
 proclaim  an  Emergency  shall  not  be  in-
 voked  where  there  is  imminent  danger  of
 armed  rebellion.  It  may  be  invoked  in
 the  case  of  war  and  external  aggression but  not  certainly  in  the  case  of  imminent
 danger  of  armed  rebellion  because  the  or-
 ordinary  law  is  more  than  enough  to  deal
 with  minor  armed  disturbnces.  When
 however  there  is  actual  armed  rebellion,
 this  power  can  be  invoked  and  not  where
 there  isimminent  danger  of  armed  _rebel-
 lion.  That  is  my  amendment.  I  have
 moved  my  Amendments  319)  320  and  320
 of  list  40.  I  have  also  moved  my  amend-
 ment  Nos.  286,  287  and  the  last  one  of  my
 amendment  is  349.  I  have  moved  all
 these  amendments  and  commend  them  for
 the  acceptance  of  the  House.

 att  हुकम  देंव  नारायण  यादव  (मधुबनी):
 उपाध्यक्ष  महोदय,  सब  से  पहले  मैं  विधि

 मंत्री  जी  ६  ध्यान  इस  ओर  आक्ृष्ट  करना

 चाहता  हूं  किजतता  पार्टी  के  चुनाव  घोषणा-

 पत्र  में  जो  कुछ  भी  लिखा  गया  है,  वह  जनता

 के  साथ  किया  गया  वादा  है।  वादाखिलाफी

 नहीं  होनी  चाहिए,  लोकतंत्र  में  यह  सब  से

 बड़ा  अपराध  है।  हमारे  चुनाव  घोषणा-

 पत्र  में  साफ़  लिखा  है  कि  जनता  पार्टी

 वें  संशोधन  को  रहू  कर  देगी  rua  तो
 42वें  संशोधन  को  रह  करने  का  मतलब  यह
 नहीं  है  कि  उस  में  जो  ग़लत  बातें  हैं,  उन्हें
 समाप्त  कर  दिया  जाये  ,  बल्कि  उस  का
 मतलब:  यह  है  कि  जिस  42वें  संशोधन  ने
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 संविधान  केचेहरे  को  बिगाड़  दिया  था,  उसे
 समाप्त  कर  दिया  जाये  |

 आपातकाल  के  बारे  में  हमारे  चुनाव
 घोषणापत्र  के  पृष्ठ  3  पर  स्पष्ट  लिखा  है:
 तथाकथित  आंतरिक  आपातस्थिति  की
 घोषणा  के  बाद  देश  ने  आतंक  और  अपमान
 की  जो  यातना  भोगी  है,  वह  उन  दिनों  की
 याद  दिलाती  है  जब  हम  एक  विदेशी  साश्र  ्य
 के  दास  थे  ।  जब  हम  लोगों  ने  यह  मान
 लिया  डै  कि  आपातस्थिति  एक  “आतंक
 का  शज”  था  और  वह  किसी  दूसरे  देश  की

 गुलामी  के  समान  थी,  तो  फिर  उसको
 समाप्त  करने  का  काम  होना  चाहिए  था,
 न  कि  उसे  फिर  किर्स।  न  किसी  प्रकार  &  लागू
 करने  का  tv

 इस  बारे  में  दो  विचार-धरायें  हैं--
 जनता  पार्टी  में  भो  दो  विचार-धारायें  हैं।

 कुछ  लोग  लगातार  रुत्तः  के  ख़िलाफ़  विद्रोही
 रहे  हैं----  देश-द्रोही  नहीं,  बल्कि  सत्ता  के

 ख़िलाफ़  विद्रोही  ।  ,हम  लोग  सदा  सत्ता

 और  अन्याय  के  ख़िलाफ़  विद्रोही  रहे  हैं  ।.
 आज  भी  हम  लोग  यह  मानकर  चलते  हैं  कि

 इस  देश  में  जनता  पार्टी  की  रूष्कार
 सदा  रहने  वाली  नहीं  है.  और  हो  सकता

 है  कि  कोई  ऐतिहासिक  घटना  घटे  और  मुझे
 सत्ता  के  खिलाफ़  संघर्य  करने  के  लिए  मजबूर
 होना  पड़े  ।  ऐसी  स्थिति  में  जो  भी  रुत्ता  के

 ख़िलाफ़  संघर्ष  करने  वाला  विद्रोही  होगा,  वह
 हमेशा  इस  बात  की  ग।२ण्टो  चाहेगा  कि  यदि

 वह  सत्ता  के  ख़िलाफ़  एक  सीमा  तक  संघर्ष

 करे--शान्तिपूर्ण  सत्याग्रह  करे,  तो  उसे  किसी
 प्रकार  से  दबाया  न  जाये।  पिछले  दिनों  जब
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 सत्ता  के  अन्याय  के  खिलाफ  हम  लोगों  ने  संघर्ष
 किया  तो  यह  तय  हो  गया  शांतिपूर्ण  सत्याग्रह
 करने  के  कारग  भी  आपात  स्थिति  के  नाम  पर
 हम  का  दवावा  गया  ।  यहां  आप  कहते
 हैं  सशस्त्र  विद्रोह  या  बाहरी  युद्ध  को  आशंका,
 बाहरी  ढ़ाई  और  सशस्त्र  विद्रोह  की
 सन्निकट  9  संभावना--किस  को?  सत्ता
 मेंजो  रहता  है  वह  हमेशा  शंका  से  ग्रस्त
 रहता  है,  सत्ताधारी को  हमेशा  शंका  रहती

 है  कि  हम  री  सत्ता  को  पलटने  के  लिए  देश
 की  जठता  कोई  न  कोई  रास्ता  अदितयार
 कर  रही  है  ।  सत्ताघारी  हमेशा  शंका
 से  ग्रस्त  रहेगा  और  सत्ताधारी  का  मतलब
 सम्पुर्ग  मंत्रिमंडल  नहीं,  मंत्रि-परिषद्‌  नहीं
 -सत्ततघारी  का  मतलब  होता  है  एक  व्यक्ति
 जो  एक  नम्बर  की कुर्ती  पर  बैठा  रहता  है  t
 जब  कभी  एक  नम्बर  को  कुर्ती  पर  बैठने  वाले
 को  अपनी  कुर्सी  का  खतरा  महसूस  होगा  वह
 हुपेशा  इस  बात  का  सहारा  लेगा  कि  हम  को
 शंका  है  सशस्त्न  विद्रोह  की,  सन्निकट  संभावना
 हैं  सशस्त्र  विद्रोह  की  ।  तो  इस  सन्निकट
 संमावन।  का  निर्मूलन  कैसे  होगा  ?  दुनिया

 'के  अन्दर  जितनी  सरकारें  हैं  उन  के  आचरण
 झौर  व्यवहार  को  देख  जाये  तो  एक  हो  वात
 निकलेग।  ।  डा०  राम  मनोहर  लोहिया
 को  जब  गिरफ्तार  किया  गया  था  तो  उच्च
 न्यायालय  ने  उस  समय  एक  फैसला  दिया
 था।  उस  समय  सारे  देश  में  गिरफ्तारी

 'हुई  थी,  रार  देश  के  अन्दर  समाजवादों  बन्द
 किए  गए  थे।  उस  समय  उच्च  न्यायालय
 ने  सरकार  के  खिलाफ़  यह  कहा  कि  एक
 क्षण  के  लिए  भी  डा०  लोहिया  को  जेल  के
 अन्दर  बन्द  कर  के  रखना  अन्याय  है,
 अपराध  है।  42वें  संविधान  के  संशोधन
 पर  लिखते  हुए  जनता  पार्टी  ने  अपने  घोषणा

 पत्र  में  यह  कहा  है
 “स्वेच्छाचार  की  जिन  प्रगालियों  का

 विकास  पिछले  कई  वर्षो  से  देखा  जा  रहा  था
 'उन  को42वें  संशोधन  में  एकत्र  करके  लोक
 सभा  से  बलात  पारित  किया  गया।  इस
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 संशोधन  का  एक  ही  उद्देश्य  धा--प्रधान  मंत्री
 के  पद  पर  शाहूढ़  एक  ब्यछ्ति  के  हाथों  में  सत्ता
 का  सम्पूर्ण  केन्द्रीकरण  ।  इस  अनाचार  को
 सम्मानित  आर  प्रतिष्ठित  करने  के  लिए
 संविधान  को  आड़  लो  गई  ।  संविधान
 बनाने  वाले  मनीषियों  व  जिन  आस्थाओं
 की  धरोहर  जनता  को  सौंपी  थी  उस  का
 गबन  किया  गया।

 आप  ने  इतना  लिखा  42वें  संशोधन
 के  बारे  में--  4  2वां  संशोधन  इस  षड़यंत्र  की
 पराकाष्टा  थो।  आप  ने  यही  नहीं  लिखा,
 आपने  लिखा  कि  आपात  स्थिति  की  एक  ही
 उपलब्धि  है---प्रातंक  और  भय  की  सृष्टि  tv
 आपात  स्थिति  देश  के  अन्दर  आतंक  और
 भय  की  सर्जना  करता है,  देश  के  अन्दर
 कोई  निर्माण  नहीं  करता।  आपात  स्थिति
 को श्रापने  आतंक  द्रौर  भय  की  जननी  कह
 दिया,  उस  को  आप  ने  कहा  कि  यह  किसी  भी
 सभ्य  देश  के  लिए,  सभ्य  सरकार  के  लिए,
 सभ्य  नागरिक  के  लिए  उचित  नहीं  है,  इतनी
 कठोर  वाणी  का  प्रयोग  आपने  अपने  चुनाव
 घोषणा  पत्र  में  किया  है  और  आज  उस  में
 थोडा  सा  परिवत्तंन  करते  हैं  कि  आपात
 स्थिति  लागू  कर  सकते  हैं  सशस्त्र  विद्रोह
 होने  की  संभावता  पर  |  मैं  कहता  हूं  कि
 अगर  देश  में  सशस्त्र  विद्रोह  होगा  तो  सरकार
 की  पलटनें,  सरकार  की  सेना,  सरकार
 की  सत्ता  सारे  देश  में  हर  जगह  है,  अगर
 कहीं  सशस्त्र  विद्रोह  की  चिन्ग;री  फूटेगी  तो
 सरकार  तुरन्त  उस  को  रोक  सकती  है,  खत्म
 कर  सकतों  है  ¢  संवेधानिक  अगर  कोई
 सरकार  है  जो  संविधान  के  तहत  सत्ता  में
 है  उस  को  पलटने  के  लिए  हिसात्मक  आन्दोलन
 कोई  करे  तो  हिंसा  में  मैं  मानता  हूं  किसी  की
 जान  लेना  हिसा  है,  लेकिन  अहिसात्मक
 आन्दोलन  में  मेरे  ऊपर  अगर  सरकार
 बल  प्रथोग  करे  और  सरका<  के  बल  का  प्रति-
 कार  करत  के  लिए  कहीं  कोई  सरकारी
 प्रतीक  है,  कोई  सरकारी  भवन  है,  सरकारी
 टेबल  या  कुर्सी  है  तो  उस  को  तोड़  देन  को  मैं
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 कभी  भी  हिंसा  मानने  को  तैयार  नहीं  हुं

 जहां  किसो  की  जान  ली  जाय  उसो  को  हम

 हिसा.  मानेंगे ।  हिसात्मक  स्थिति  में  ग्रगर

 अराजकता  फैल  जाय,  लाखों  लोगों  को  जान

 जाने  लग  जाय,  णो  भपंकर  स्थिति  में

 सरकार  आपात  स्थिति  लागू  कर  सकतः  हो
 तो  करे।  लेकिन  इस  तरह  संभावना  और

 शंका  के ग्राधार  पर  करेंगे  तो  शक  है  कि  एक
 नम्बर  को  कुर्म़ी  पर  बडा  हुआ  आदमी  हमेशा
 अपने  कुर्ती  बचाने  के  लिए  देश  की  जनता  के

 ऊपर  आपात  स्थिति  लागू  कर  के  उन  को

 दबाएगा,  विद्रोह  को  दबाएगा,  जनता  की

 आवाज़  को  दबाएगा,  बेकारी,  बेरोजगारी,
 अन्याय  और  शोषण  के  लिखाफ  जो  मुक्ति
 चाहने  वाला  है  उस  को  दबाएगा  और  इसी
 नाम  पर  हिन्दुस्तान  के  ग्रन्दर  सकड़ों  नौजवानों
 को  बिहार  में  नकक्‍्सलपंथ  के  नाम  पर  सीने
 सर  गोलो  मार  कर  गिरा  दिया  गयाथा।
 उस  बात  को  हम  लोग  नहीं  लीटने  देना

 चाहते  av  sar  आप  स्थिति  का
 सिद्धान्त  रूप  में  विरोध  करना  चाहिए
 और  उस  को  मानना  नहीं  चाहिए  ।

 SHRI  B.C.  KAMBLE  (Bombay  South- Central)  :  Mr.  Deputy-Speaker,  Sir,  to
 my  mind,  the  explanation  which  has  been
 added—and  it  is  a  new  explanation—to clause  38,  is  probably  the  most  dangerous one  and  I  would  like  the  hon.  Law  Minis-
 ter  to  look  into  it  because  it  provides  that
 internal  emergency  can  be  declared  even
 prior  to  the  occurrence  of  the  alleged event.  The  storm  centre  in  this  debate  is
 the  exercise  of  power  of  internal  emergency if  we  compare  this  provision  with  the  pre- wious  provision,  what  we  find  is  that  this
 ‘Government  has  made  it  such  a  declaration of  internal  emergency  alittle  easier,  then
 what  the  position  was,  previoulsy.  There-
 fore,  I  would  suggest  first  of  all—and
 thatiswhyIhavemoved  my  amendment, i.e.  No.  302  and  I  have  stated  therein  that
 at  least  a  grave  danger  of  rebellion  must
 exist  i.e.  in  the  present  tense.  If  the
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 wording  is  that  a  rebellion  is  likely  to  take
 lace  and  this  Government  makes  a  dec-

 g£  ation  of  emergency,  such  a  declaration
 would  be  justified,  so  far  as  the  provision  in
 the  Bill  is  concerned.  Therefore,  I  would
 request  the  Law  Minister  kindly  to  consider
 the  fact  that  hereafter  the  declaration  of
 internal  emergency  is  going  to  be  explosive. And  the  Government  which  declares  it  will
 be  thrown  away,  just  as  the  Government
 prior  to  the  present  one  was  thrown.

 Secondly,  if  we  consider  the  entire  rpro- visions  in  the  Constitution,  we  see  that
 Constitution  does  not  provide  for  a  consti-
 tutional  breakdown  as  far  as  the  Centre,  or
 the  Parliament,  is  concerned.  And  there-
 fore,  in  the  earlier  constitutonal  provision, there  was  a  provision  either  declaring  an
 emergency  or  for  revoking  it.  There  was
 no  third  step  possible.  The  Indira  Go-
 vernment  introduced  a  third  principle  of
 variation,  i.e.  of  varying  the  emergency. It  has  been  copied  by  this  Government.
 I  submit  to  the  Government;  ‘‘Don’t
 accept  this  principle  of  making  a  variation.
 Either  impose  the  Emergency  or  revoke  it.””
 There  should  be  no  third  alternative  to  it.
 Otherwise  you  will  be  following  in  the  foot-
 steps  of  the  Indira  Government.  There-
 fore,  I  have  suggested  that  this  principle of  variation  should  be  deleted  so  far  as
 the  present  provisions  are  concerned.

 I  have  also  submitted  an  amendment
 about  the  Council  of  Ministers.  If  you  are
 going  to  follow  the  principle  of  collective
 responsibility,  that  collective  responsibility should  come  from  the  whole  of  the  Council
 of  Ministers—and  not  merely  from  the
 chosen  few  viz.  the  Cabinet  Ministers.
 course,  some  other  hon.  Members  have  also
 suggested  it.  Therefore,  I  will  not  dilate
 on  it.

 There  is  another  principle,  about  the
 approval,  so  often  even  by  Parliament.
 That  principle  should  not  be  accepted. If  from  time  to  itme  Emergency  is  to  be
 approved,  even  by  Parliament,  it  should
 not  be  accepted.  Otherwise  it  will  mean
 that  Emergency  will  be  approved  from  time
 to  time  and  year  after  year,  and  it  will  go on.  And  Emergency  willbe  used  asit  isa
 routine  affairs;  and  what  is  not  provided for  in  the  Constitution,  viz.  not  making
 any  provision  for  constitutional  breakdown
 at  the  Centre,  will  be  there  in  practice.
 Any  Government  will  be  tempted  to  use
 Emergency  as  a  routine  matter.  And  it
 will  be  used,  just  as  we  use  Presidential
 regime  in  the  constitutent  States.  It  should
 not  be  the  position.

 Then,  finally,  what  I  have  submitted  is
 something  about  the  continuation  of  the
 variation.  Even  continuation  of  variation
 has  been  provided  for.  I  request  the  Mi-
 nister  to  be  wiser.  This  provision  under
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 Article  352  is  so  explosive  that  any  Govern-
 ment  which  exercises  it  in  regard  to  inter-
 nal  emergency,  will  be  blown  up  and
 changed.  And  you  would  not  have
 another  opportunity  to  change  it  later  on.

 There  is  a  good  feature  in  the  provisions, viz.  that  the  hon.  Members  are  given  an
 opportunity  to  requisition  a  session  of
 Parliament  or  of  the  Lok  Sabha  to  consider
 it;  and  that  too,  after  i4  days.  A34  days’ Notice  is  necessary.  It  is  good,  but  it  is
 not  enough.  I  would  suggest  that  you reduce  the  period  to  a  week.  Not  that  a
 requisition  should  be  signed  by  all  the
 Members  in  one  sheet;  even  if  there  are

 various  Members  requesting  for  the  session
 separately—and  if  the  total  comes  to  one-
 tenth  of  the  strength  such  a  session  should
 be  held.

 Lastly,  even  though  I  have  not  given such  an  amendment,  I  would  request  this
 Government  that  they  should  first  call  the
 emergency  session  of  Parliament,  a  secret
 session  of  Parliament  and  then  only  they declare  an  internal  emergency.  Other-
 wise,  there  should  not  be  any  internal
 emergency  at  all.

 डा०  बलदेव  प्रकाश  (अमृतसर  )
 उपाध्यक्ष  महोदय  ,  394  क्लाज  में  जो  सशोधन
 सदन  के  सामने  प्रस्तुत  किया  गथा  है,  उस
 का  आशय  तो  यह  है  कि  जिन  कारणों  से
 एमर्जेसी  लगाई  गई  थी,  दोबारा उन  कारणों
 से  'एमजॉससो  लगाई  न  जा  सके,  इपी
 लिये  शब्द,  oe  इनटरनल  डिस्टरबेन्सेज  ore

 की  जगह  *व्यार्म्ड  ब्विलियन  my  रखा  गया
 है  ।  लेकिन  मैं  ऐसा  समझता  हुं  कि  *ग्राम्ड'
 रिबैलियन  os  या  “इन्टरनल  डिस्टरबेन्सेज''-
 ये  दोनों  एक  हो  अर्थ  में  प्रयुक्त  हो  रहे  हैं
 इस  संशाघन  के  लाने  से  अगर  सरकार
 की  मंशा  यह  हैकि  पहले  जैसा  स्थिति  यानी
 दोबारा  एमर्जेन्सी  लगाने  के  लिये  कोई  साहस
 न  करे,  तो  में  समझता  हूं  कि  सरकार  का
 जो  लक्ष्य  है,  वह  इस  संशोधन  से  पुरा  नहीं
 हो  सकता  है।  पहले  तो  जो  एमर्जन्सी
 लगाई  गई  थी,  उस  में  भो  यही  कहां  गया
 था  कि  होलात  ऐसे  बिगड़  गये  हैं,  विद्रोह
 हो  रहा  है,  लोग  सशस्त्र  विद्रोह  पर
 उतारू  हो  गये  हैं  ,  आर०  एस०  एस०  के
 दफतरों  पर  छापे  मारे  गये,  वहां
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 जो  लकड़ी  की  तलवारें  छड्लि  के  लिये  रखी
 हुई  थीं,  उन  के  बड़े-बड़े  चित्र  खिच  कर
 अखबारों  में  छापे  गये  ।  उन  दिनों  हम  लोग
 जेल  में  थे।  क्या  इस  को  श्राम्ड-रिवे-
 लियन  गिना  जायगा  ?  डर्लि  के  लिये
 श्रगर  कोई  चीज़  इकटठी  की  गई
 है--क्या  उस  को  आम्डे-रिबेलियन  कहा
 जा  सकता  है  ?  इसलिये  मेरा  निवेदन
 है  कि  इस  परिभाषा  में  कोई  भी  ऐसी
 चीज  शामिल  नहीं  की  गई  है  जिस  से
 स्पष्ट  हो  सके  कि  आम्डें-रिबैलियन  किस
 प्रकार  का  होगा,  कौन-कौन  सी  चीज़
 आम्डे-सिलियन  में  शामिल  होंगी,
 कौन-कौन  सी  नहीों  होगी  ।

 लोक  नायक  जथ  प्रक्राश  नारायण
 जी  ने  उस  समय  कहा  था  पुलस  और
 फौज  के  लोग  किसी  भी  गर  कानूनी  हुक्म
 को  न  मानें  ।  क्योंकि  उन्हें  पता  था  कि
 गैर-कानूनी  हुक्म  दिये  जाने  वाले  हैं  ग्रौर बाद
 में  शाह  कमीशन  में  यह  बात  स्पष्ट
 भी  हो  गई  कि  गैर-कानूनी  हुक्म  दिये
 गये  थे,  दस्तखत  कर  के  वारन्टस  पुलिस  अ्धि-
 कारियों  को  देदिये  गये,  वे  जिस  को  चाहे
 गिरण्तार  कर  के  बन्द  कर  दें।  इसी  चीज़
 की  रोकथाम  के  लिये  जय  प्रकाश  जीने
 कहा  था  कि  कोई भी  भ्रफसर  कोई  भी  गेर-
 कानूनी  हुकम  न  माने,  लेकिन  उनकी
 सलाह  का  यह  अर्थ  लिया  गया  कि
 जय  प्रकाश  जी  ने  पुलिस  और  फौंज  को
 विद्रोह  के  लिये  भड़काया  --बेट-सोन्ज्-
 आम्ड-रिबेलियन  यह  जो  शब्द  है--
 इस  का  कोई भी  श्र4.  लगाया  जा सकता  है  ।
 आमड  में  कौन  से  ब्ार्म्ज  शामिल  हैं--इस
 का  स्पष्टीकरण  कहीं  भी  नहों  है  1  इस
 हिसाब  से  तोलाडी  भी  ्ार्म:  हैतलवारभी
 आम  है  |  हिन्दुस्तान  के  संविधान  के
 अन्दर  किसी  भी  सम्प्रदाय  के  श्रादमी  को
 तलवार  झौर  बरछा  लेकर  खुले-प्राम
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 घमने  फिएने  को  आज़ादी  है  1  पंजाब
 में  श्रगर  कोई  बरछा  लेकर  और  तलवार

 . हकर  जनूस  निकालता  है,  तो  उस  पर
 कोई  पत्चदों  नहीं  है--तो  क्या  यह
 अ्र/म्डे-रिव्ेलियन  है  ?  इस  को  परिभाषा
 कहीं  भी  स्पष्ट  नहीं  है,  इसलिये  मैं
 ऐसा  महसूस  करता  हूं  कि  इस  शब्द  का
 भी  उती  अकार  से  दुरुपयोग  हो  सकता  है
 है,  जैसा  “इन्टरनल  डिस्टेरेन्सेज़  ”  शब्द
 को  हया  है  t

 इसलिये  मेरा  यह  संशोधन  है  कि  या
 तो  इन्टरनल-डिस्टरबेन्सेज्  या  ब्राम्ड
 रिवेलियन  इन  शब्दों  को  बिलकुल  हटा
 दोजिये,  इन  की  कोई  आवश्यकता  नहीं  है
 और  यदि  “आम्डरिबैलियन  _  शब्द  को
 रखना  है  तो  इस  तरह  से  परिभाषित  करें,
 उस  की  व्याख्या  इस  तरह  से  करें  कि
 इन  का  दुरुपयोग  होने  को  दोबारा
 सम्भावततः  न  रहे  ।  आम्ड-रिबलियन
 में क्या-क्या  चोजें  हो  सकती  है,  उसमें
 कौन-कोन  से  हथियार  होंगे--इन  सब  बातों
 को  स्पष्डोकरण  हो  जाना  चाहिये  t
 यदि  ऐसा  प्रंशोधन  नहीं  किया  जायगा
 तो  मैं  समझता  हुं--इस  का  अर्थ  पहले
 जैसा  ही  लिया  जायगा,  और  इसके
 दोबारा  दुरुपयोग  को  सम्भावना  भी
 रहेगी  ।

 SHRI  CHITTA  BASU  (Barasat):
 Sir,  my  amendmentis  very  simple  and  it  is
 this.  There  should  not  be  any  emergency on  account  of  internal  disturbances  or  it
 should  be  substituted  by  armed  rebellion.
 Emergency  can  be  proclaimed  only  under
 one  set  of  circumstances,  namely,  external
 aggression.  I  do  not  want  to  dilate  upon it,  but  I  am  tempted  to.

 MR.  DEPUTY-SPEAKER  :  Please  do
 not  get  tempted  because  we  do  not  have
 that  much  time.

 The  same  arguments,  I  find,  are  being repeated  again  and  again.
 SHRI  CHITTA  BASU:  I  only  want vo  recall  the  apprchsnsion  which  was  ex-

 pressed  by  our  esteemed  colleague  Shri
 H.  V.  Kamath  when  this  particular  emer-
 2575  LS—3
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 gency  clause  was  being  pu.  He  himself
 just  like  a  prophet  told  the  Constituent
 Assembly  that  there  were  possibilities  of misuse  and  abuse  of the  emerge:  cy  powers.

 To-day  I  find  him  in  a  different  mccd.

 SHRI  HARI  VISHNU  KAMATH:
 ‘Armed  insurrection’  I  had  moved  then.

 SHRI  CHITTA  BASU:  The  Consti-
 tution  itself  provided  certain  instruments
 for  authoritarianism.  The  erstwhile
 regime  took  advantage  of  thatand  misused
 thatinstrument  of  authoritiarism.  My
 complaint  and  charge  against  the  Govern-
 ment  is  instead  of  dismantling  this  instru-
 ment  which  leads  to  the  growth  of  forces
 of  authoritarianism,  these  instruments  are
 going  to  be  preserved  and  preserved  with
 great  seriousness.  The  very  provision  of
 armed  rebellion  is  one  of  that  kind  of  ins-
 trument  which  can  be  used  for  scuttling
 democracy.

 MR.  DEPUTY-SPEAKFR:  This  is
 nota  general  debate.  Please  try  to  confine
 to  the  amendment  alone.

 SHRI  CHITTA  BASU:  This  is  an
 importantclause.  ‘Thereis  political  con-
 tention  in  it.

 MR.  DEPUTY-SPEAKER  :  Do  you
 know  how  much  time  you  have  taken  on
 this  important  amendment?  Yeu  are
 just  repeating  the  same  argument.

 SHRI  CHITTA  BASU :  Even  to-day  I
 express  my  apprehensions.  Everybody
 will  agree  that  there  is  complete  normalcy
 in  the  country.  There  is  no  scope  of
 internal  emergency.  I  think  the  entire
 House  will  agree.  But  if  there  is  a  mis-
 chievous  Government  to-day,  even  Baila
 Dilla  incident  might  be  cited  as  an  ex-
 ample  for  getting  promulgated  an  emer-
 gency  under  armed  rebellion.  Even
 Pant  Nagar  incident  might  be  cited  as
 an  example  to  invoke  emergency.  Even
 the  situation  which  is  in  West  Bengal
 Pant  Nagar  might  be  cited  as  a  case  for
 invoking  emergency.  Therefore,  these
 instruments  are  there.  The  Janata
 Governemnt  is  committed  to  dismantle
 the  instruments  of  authoritarianism.  Is
 this  restoration  of  democracy  ?  You  can
 restore  it  only  when  you  dismantle  the
 instruments  which  destroy  democracy.
 You  have  to  dismantle  the  instruments
 of  authoritarianism.  Are  you  nourishing
 such  instruments  which  help  to  protect
 democracy  ?  I  may  give  a  note  of
 warning  you  have  to  keep  the
 instruments  of  authoritarianism  away
 and  take  steps  which  help  to  ensure
 democracy  in  the  country.
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 {Shri  Chitta  Basu]
 With  these  words  I  commend  my

 amendment.

 SHRI  AJITSINH  DABHI  (Anand)  :
 Sir,  the  amendment  brought  by  the  Janata
 Government  for  dropping  the  words
 Gnternal  disturbance’  from  article  352
 has  been  brought  with  an  ulterior  motive.
 After  their  crushing  defeat  at  the  hands
 of  the  Congress  in  7977  and  972  elec-
 tions,  the  political  parties  like  Jan
 Sangh,  BLD,  Cong  (O)  etc.  wanted  to
 overthrow  the  Congress  Government
 by  law  established  by  means  of  internal
 disturbance.  They  had  practically  one in  Gujarat  in  974  in  overthrow:
 eo  by  law  established.  The
 same  parties  have  now  formed  one  single
 Janata  Party.  That  is  why  _  they
 ‘want  to  drop  the  words  ‘internal  dis-
 turbance’  from  article  352.

 Before  the  emergency  was  declared  in
 7975  we  all  know  what  happened  _  in
 Gujarat  during  7973  and  +1974-  The
 so-called  Nav  Nirman  agitation  started
 on  a  peaceful  note.  But  with  the  entry
 of  Jan  Sangh,  RSS,  Marxists  and  Socialists
 it  took  a  violent  turn.  Firing  had  taken
 place  and  the  army  was  called  in  974
 in  Gujarat  because  even  the  Central
 Police  Force  failed  to  control  the  violent
 situation.  Mr.  Jayaprakash  Narayan,
 the  so-called  Loknayak,  who  was  the
 master  mind  behind  this  internal  dis-
 turbance  issued  a  statement  that  the
 police  and  the  army  should  not  obey
 the  orders  of  the  Government.  What
 happened  ?  Banks,  Government  offices,
 post  offices,  telephone  exchange  and  other
 public  and  private  property  worth  Rs,
 400  crores  was  cither  destroyed  or  looted.
 Not  only  that.  The  duly  elected  mem-
 bers  of  the  Gujarat  Legislative  Assembly
 were  attacked.  Their  families  were  at-
 tacked.  Their  property  was  destroyed
 The  house  of  ex-Chief  Minister,  Mr-
 Madhav  Singh  Solanki  was  set  fire  to.
 When  ex-Minister,  Mr.  Ratubhai  Adani
 was  taking  treatment  in  the  civil  hospital,
 he  was  attacked.  The  house  of  Shri
 Somalal  Shiroia,  MLA,  was  burnt  down
 in  Godhra.  The  MLAs  were  terrorised
 to  resign  from  the  Assembly.  In  Feb-
 ruary  ‘19745,  these  people  had  given  a
 threat  to  derail  all  the  trains  coming  to
 Gujarat.  Therefore,  with  the  weapon
 of  internal  distrubance,  the  then  Congress
 Government  was  forced  to  resign  a-d_  the
 Central  Government  was  forced  to  dissolve
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 the  Gujarat  Legislative  Assembly.  It  was
 alleged  that  the  then  Gujarat  Govern-
 ment  was  a  corrupt  Government.  But  the
 Chief  Minister  of  that  allegedly  corrupt
 Gujarat  Government  is  now  with  Shri
 Morarji  Desai,  the  Prime  Minister.  Shri
 Charan  Singh  ex-Home  Minister  of  the.
 present  Central  Government,  said  a  month
 ago  that  the  present  Central  Government
 abounds  incorrupt  people.  (Jnterrup-
 tions.)

 श्री  लाल  जो  भाई  (सलूम्बर  ):
 उपाध्यक्ष  महोदय,  मेरा  व्यवस्था  का
 प्रशन  है  ।

 उपाध्यक्ष  महोदय  :  किस  रूल  के  अन्तर्गत
 आप  व्यवस्था  का  प्रश्न.  उठा  रहे.  हैं  ?
 आपका  कोई  रूल  नहीं  है  जिसको  श्राप  कहें
 कि  मैं  यह  रूल  कोट  करता  हूं  ।
 व्यवस्था  का  प्रश्न  उठाने  का  यह  कोई
 तरोका  नहीं  होता  है।  आप  बठ  जाइये
 पहले  आप  रूल  कोट  कीजिए  कि  किस  रूल  को
 कोट  कर  आप  व्यवस्था  का  प्रश्न  उठना
 चाहते  हैं।

 (Interruptions)
 MR.  DEPUTY  SPEAKER  :  Don’t

 record.
 (Interruption)  **

 MR.  DEPUTY  SPEAKER:  Please  take
 your  seat.  You  have  finished  your  time.
 34  hrs,

 SHRI  AJIT  SINH  DABHI  :  I  am
 speaking  on  the  Bill.

 _MR.  DEPUTY  SPEAKER:  We  are  not
 discussing  the  Bill;  we  are  on  the  amend-
 ments.

 SHRI  AJIT  SINH  DABHI:  Ihave
 given  amendments  that  the  Government’s
 amendments  should  not  be  there.  I  have
 moved  that  this  amendment  should  be
 dropped.

 MR.  DEPUTY  SPEAKER  :  Yau
 cannot  treat  it  as  a  general  discussion.
 Please  wind  up.

 SHRI  AJIT  SINH  DABHI  :  So  far, the  experience  has  shown  that  the  weapon of  injernal  disturbance,’  though  it  may
 **Not  recorded.
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 not  be  termed  ‘armed  rebellion”.  it
 can  be  utilised  so  effectively  as  to  over-
 throw  a  Government  by  law  established
 and  to  demolish  the  democratic  institu-
 tions.  The  founding  fathers  of  our  Cons-
 titution  had  rightly  envisaged  the  situ-
 ation  in  which  internal  disturbance  can
 overthrow  the  Government  by  law
 established.  I,  therefore,  request  the  hon.
 Minister  not  to  disturb  the  present  emer-
 gency  provisions  in  Article  352.  I  also
 request  him  not  to  overlap  the  steps of  wisdom  taken  by  our  founding  fathers
 including  Sardar  Patel  and  Panditji with  all  their  wisdom,  sagacity  and
 foresightedness.

 PROF.  P.  G.  MAVALANKAR  :  This
 Article  352  has  become  notorious  because
 of  the  way  it  was  used  by  Mrs.  Gandhi  in
 ‘1975+  But,  Sir,  I  have  given  my  amend-
 ments  because  after  second  and  more
 considered  thought  I  felt  that  the  words
 which  Mr.  Shanti  Bhushan  wants  to
 introduce  by  substituting  from  ‘internal
 disturbance’  to  ‘armed  rebellion’  do  not
 really  solve  the  problem.  It  becomes
 not  only  vague  but  in  some  other  ways, more  difficult  to  define  and  therefore, worse.  After  all,  the  law,  as  he  him-
 self  says,  must  be  specified.  Armed
 rebellion  is  not  specific  because  anybody, a  small  group  can  get  up  and  use  some
 arms  and  Government  may  say,  it  is
 armed,  rebellion,  let  us  do  something.
 Therefore,  my  amendment  is  instead
 of  ‘armed  rebellion’,  you  say  ‘revolt  by  a
 section  of  the  armed  forces’.  One
 can  understand  revolt  by  a  section  of
 the  armed  forces.  It  may  be  defined
 as  challenge  to  the  established  authority. Instead  of  saying  that,  if  the  Minister
 says  in  the  amendment  ‘armed  rebellion’, then  it  is  vague,  it  is  not  specific.

 The  other  point  is  that  in  Notes  on
 clauses  on  page  22  of  the  Bill  he  has  men-
 tioned  six  safeguards  and  then  an  addi-
 tional  safeguard  by  saying  that  the  Pre-
 sident’s  satisfaction  is  not  final.  So,  I
 want  to  ask  him,  after  having  all  these
 safeguards,  which  incidentally  show  the
 honest  intentions  of  the  Government—
 it  is  good  that  they  donot  believe  in  any
 kind  of  artificial  or  wrong  type  of  emer-
 gency—will  any  Government  be  able
 to  use  article  352  if  there  is  some  kind
 of  disturbance  in  the  country  ?  That  is
 why,  my  argument  is  that  instead  of
 ‘giving  a  vague  type  of  definition  ‘armed
 rebellion’,  why  not  get  rid  of  the  whole
 thing  ?  Because  in  the  begining  I  thought that  some  kind  of  an  armed  disturbance
 may  be  there  which  may  necessitate  and
 jusufy  internal  emergency,  but  when
 internal  disturbance  is  going  to  be  called
 “armed  rebellion’?  and  ‘armed  rebellion’
 is  going  to  be  protected  against  these  six
 ‘safeguards  plus  the  additional  safeguard
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 that  the  President’s  satisfaction  is  not
 final,  I  do  not  think  any  Government
 can  use  those  powers  under  Article  352.

 SHRI  SHANTI  BHUSHAN:  Not  misuse.

 PROF.  P.G.  MAVALANKAR  :  For
 use,  I  mean  misuse.  If  you  are  sure  that
 nobody  can  use  it,  then  why  not
 get  rid  of  the  whole  thing  ?  If  you  cannot
 do  it,  then  at  least  accept  my  amendment.

 Regarding  Amendment  No.  415,  I
 agree  with  Mr.  Kamath.  He  says  75
 days  but  I  say  within  30  days.

 I  am  not  saying  ‘‘at  the  end  of  go  days” but  ‘‘within  30  days”.  It  can  be  ended
 in  8  or  t0  or  45  days,  but  perhaps  in  a
 country  of  the  size  and  nature  of  India,
 perhaps  you  may  take  more  time  to
 come  back  to  normalcy.  That  is  whv  I
 have  given  30  days.

 ‘SHRI  DHIRENDRA  NATH  BASU
 (Katwa)  :  In  clause  38  I  want  that  the
 words  ‘“‘internal  disturbance“  or  ‘‘armed
 rebellion”  must  be  deleted.  That  is  what
 we  have  been  saying  since  long.

 Instances  like  those  that  happened in  Pantnagar,  Agra,  Bankura,  Tamil
 Nadu  etc.,  cannot  be  called  armed  re-
 bellion,  but  the  Government  can  term
 it  armed  rebellion.  So,  what  is  the  de-
 finition  of  ‘‘armed  rebellion”  ?  Internal
 disturbances  cannot  justify  the  procla-
 mation  of  an  emergency  by  the  President.
 There  may  be  disputes  between  students
 and  the  police,  between  employers  and
 employees,  and  there  may  be  firing,  but
 they  cannot  bs  called  armed  rebellion.
 So,  what  is  the  definition  of  ‘‘armed  re-
 bellion”  ?  That  should  have  been  given
 here.  {

 The  nation  is  looking  forward  to  you to  give  the  lead  in  the  light  of  what  you have  been  preaching  so  long.  The  hon.
 Law  Minister  has  made  speeches  in  various
 public  mz2etings  saying  that  the  Forty-
 second  Amendment  would  be  comple-
 tely  thrown  out,  but  unfortunately,  what
 do  we  find  now  This  is  old  wine  in  new
 bottle.  It  would  mean  taking  away
 some  fundamental  rights  of  the  people.

 Law  and  04  is  the  responsibility  of
 the  State  Governments.  State  Govern-
 ments  are  well  equipped  with  the  power  to
 control  and  check  these  disturbances.  So,
 why  should  you  bring  into  this  article
 internal  disturbances  or  armed  rebellion  ?
 Why  should  you  take  away  the  rights of  the  States  ?  So,  I  would  appeal  to  the
 hon.  Minister  through  you  to  withdraw
 these  words  “‘armed  rebellion”.  People
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 (  Shri  Dhirendra  Nath  Basu  |
 will  feel  that  you  preached  something
 during  your  election  campaign,  but  now
 you  are  putting  old  wine  into  a  new
 bottle.

 SHRI  M.  N.  GOVINDAN  NAIR
 (Trivandrum)  :  My  amendment  is  to
 delete  ‘internal  disturbances”  in  article
 352  and  leave  it  at  that,  and  it  is  against the  substitution  of  the  words  ‘‘armed
 rebellion’’.

 Much  has  been  said  here.  I  am  re-
 minded  of  the  words  of  the  great  historian
 Toynbee,  that  the  biggest  lesson  of  history is  that  nobody  learns  from  history.  This
 is  another  example.

 Why  do  I  say  that  armed  rebellion
 should  not  be  included  ?  Today,  the
 law  of  the  land  provides  ample  powers in  the  hands  of  the  Government  to  deal
 with  any  situtaion  including  an  armed
 rebellion.  Among  the  amendments  that
 have  already  been  moved,  there  is  one
 which  provides  for  the  State  Governments
 to  requisition  the  army  if  necessary.  My most  serious  objection  to  this  clause  is
 that  internal  emergency  is  not  something that  will  help  quell  an  internal  rebellion
 rather  it  will  boomerang,  because  you are  punishing  the  whole  nation  for  the
 rebellion  of  a  section  of  the  people.  When
 you  deal  with  external  aggression  you have  to  use  the  maximum  force  to  crush
 your  opponent.
 14-10  hrs.

 (Surmati  PaRvaTHI  KRISHNAN  in  the
 Chair.)

 But  in  dealing  with  internal  situtations,
 you  will  have  to  use  minimum
 force  and  isolate  those  people,  the  rebel-
 lious  people,  from  the  others.  If  this
 is  not  done,  you  will  be  just  playing  into
 the  hands  of  the  rebellious  group  rather
 than  helping  the  established  government. That  is  why  I  say  you  must  reconsider
 this.

 If  there  is  time,  I  can  quote  innumer-
 able  examples,  but  I  am  not  doing  it.
 The  best  illustration  is  the  victory  of  the
 Janata  Party.  Since  the  emergency  was
 clamped  on  the  entire  people,  the  people revolted  and  put  you  in  power.  The
 same  thing  will  happen  again.  M
 third  objection  is  that  it  is  liable  for  any kind  of  abuse,

 Now,  when  you  put  this  ‘armed  rebe-
 llion”’,  in  place  of  internal  disturbance, what  is  the  demarcating  line  ?  Some-
 body  attempted  a  definition  of  ‘  armed
 rebellion’.  Even  that  will  not  help.
 Now,  I  will  state  an  example.  You
 know  about  your  internal  quarrels.  Al-
 ready  it  has  been  announced  that  on
 the  23rd  of  December  there  will  be  a
 kisan  ralley  of  lakhs.  They  will  all  be
 coming  with  lathis.  I  am  not  saying  that
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 it  will  happen,  butfrom  what  happened  at
 the  demonstration  of  3th  of  this  month, at  the  Prime  Minister’s  residence  I  can
 say  that  if  a  few  lakhs  of  kisans  from  all
 parts  of  the  country  come  armed  with
 lathis,  easily  if  the  Government  wants,
 they  can  say  that  here  is  a_  situation
 where  there  is  threat  of  armed  rebellion
 and  declare  emergency.  Therefore,  my
 point  is  that  this  ‘armed  rebellion”
 that  you  want  to  substitute  for  ‘interna
 disturbances’  should  be  given  up  and  I
 think  the  Law  Minister  will  doit.  Even
 ifthe  Law  Minister  is  not  in  a  position  to
 withdraw  that  now,  if  you  don’t  issue  a
 whip  the  House  will  reject  the  substitu-
 tion  of  ‘armed  rebellion”.  I  am
 quite  sure  that  a  good  number  of  people who  spoke  here,  even  though  I  don’t
 follow  Hindi  I  could  find  out,  are  in
 support  of  my  point.  So,  either  you
 yourself  withdraw  it  or  you  give  freedom
 to  this  House  to  vote  as  they  like.

 SHRI  _L.  K.  DOLEY  (Lakhimpur)
 Mr.  Chairman,  because  of  the
 shortage  of  time,  I  will  simply  sum  up  by
 Saying  that  this  Government,  and  the
 party  in  power,  which  was  making  a
 ceaseless  tirade  against  the  Emergency, we  were  expecting  that  this  Government
 would  come  up  with  the  total  abolition
 of  the  provision  relating  to  Emergency lock,  stock  and  barrel.  But  it  is  sur-:
 prising  that  they  have  not  been  able  to
 have  that  courage  or  valiance  to  abolish
 outright  the  emergency.  On  the  con-
 trary,  they  have  realised  more  and  more
 the  importance  of  Emergency.  That  is
 why  I  say  that  the  present  Government
 are  going  to  beautify  the  provisions  on
 Emergency.  But,  in  their  attempt  to
 make  more  beautification  of  the  Emer-
 gency,  they  are  making  a  valiant  attempt to  call  for  an  unnecessary  surgical  opera- tion  in  the  provision  about  Emergency. The  result  is  that  this  type  of  plastic
 surgery  attempted  is  going  to  fail  ard
 leave  an  ugly  scar  on  the  sanctity  of  the
 provision  about  Emergency,  which  was
 enshrined  by  the  founding  fathers  of
 the  Constitution.

 I  am,  therefore,  of  the  view  that  there
 is  a  saying,  “It  is  well-known  what
 strange  work  there  has  been  in  this
 world  under  the  name  and  pretence  of
 reformation,  How  often  it  has  turned  out,
 to  be,  in  reality  de-formation  or  at  best
 a  tinkering  sort  of  business  ;  where
 while  one  hole  has  been  mended,  many more  have  been  made.”

 Now  you  have  been  adding  the  words
 ‘armed  rebellion’.  What  is  this  type
 of  armed  rebellion  ?  There  is  armed
 rebellion  going  on  in  Nagaland,  Mani-
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 pur  and  Mizoram.  There  may  be
 many  other  States  which  may  interpret
 that  they  are  going  to  have  armed
 rebellion.  It  is  left  to  the  interpretation
 of  the  rules,  according  to  one’s  own
 discretion,  whether  they  find  it  con-
 venient  or  inconvenient  to  enforce  Emer-
 gency.

 What  I  would  like  to  emphasize  is
 that  the  sanctity  of  the  Constitution,
 so  far  as  the  Emergency  provisions  are
 concerned,  be  preserved  and  it  should  be
 deft  quite  untouched.  What  I  have
 been  finding  is  that  Shri  Shanti  Bhushan,
 our  legal  guardian  of  the  nation  and
 his  party  have  not  been  able  to
 show  any  courage  ;  rather,  I  find  that
 there  has  beenperpetual  timidity  and  fear
 that  emergency  will  re-emerge.  It  is
 correct  that  in  the  normal  course  of  life
 there  should  be  no  re-imposition  of
 emergency.  Well,  emergency  comes  once
 in  a  nation’s  life  and  it  is  never
 desirable.  I  should  counter  it  by
 saying  that  one  emergency  has  brought
 this  country  and  democracy  to  a  proper
 shape  ;  and  I  will  not  be  surprised  if
 another  emergency  comes  which  will
 ‘bring  about  huge  prosperity  to  this
 country.

 Therefore,  the  founding  fathers  of  the
 Constitution  felt  that  Emergency  may  be
 necessary.  Emergency  has  not  been
 imposed,  I  should  say,  by  Mrs.  Indira
 Gandhi  just  like  that  ;  perhapts  there  was
 no  other  alternative  then.  Emergency
 somtimes  imposes  itself.  That  is  why  in
 my  muiden  specch,  I  have  said—I  quote a  Hindi  song  :-—

 यह  क्‍या  हुआ  कब  हुआ  कंसे  हुआ
 अरे  भाई,  जब  हुआ  तब  हुआ  1

 Tn  Emergency  came  that  way.  It  is
 noboily’s  attempt  to  try  to  justify  the
 proclamation  ofEnergency.  Butyou  are
 leaving  an  ugly  scar  by  adding  the
 words  “armed  rebellion”,  in  the  pro-
 vision  making  emergency  more  easily
 applicable.  The  sanctity  of  the  Consti-
 tution  should  be  preserved  and  left
 untouched.  It  all  depends  upon  the
 type  of  lcader  who  comes  next.  It  is
 really  striking  and  surprising  to  _  find  that
 there  is  a  perpetual  fear  that  one  Indira
 ‘Gandhi  will  rule  this  country  for  all
 eternity.

 MR.  CHAIRMAN:  My  perpetual
 fear  is  that  you  will  not  conclude  now.

 SHRI  L.  K.  DOLEY:  Therefore  the
 words  ‘‘armed  rebellion’?  ought  to  be
 deleted  and  we  shall  certainly  oppose this  clause.
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 MR.  CHAIRMAN:  The  Minister.
 SHRI  MALLIKARJUN  (Medak)

 My  party  was  told  that  my  name  is  second, after  Mr.  Doley.

 MR.  CHAIRMAN:  There  is  only one  Member  from  each  group  to  speak
 on  each  amendment.  Mr.  Mallikarjun will  you  please  resume  your  seat  ?  The Minister.  (Interruptions)

 SHRI  SHANTI  BHUSHAN  :
 Madam  Chairman,  I  am  not  surprised at  the  sentiments  which  have  been  ex-
 pressed  by  a  number  of  hon.  Members
 of  this  House.  I  fully  appreciate  their
 anxieties,  their  apprehensions  and  the
 feelings  because  of  the  traumatic  experi- ence  that  all  of  them  have  had  and  _  this
 country  has  had  during  the  last  internal
 Emergency.  So,  it  is  quite  appropriate for  them  to  entertain  all  these  tetlings  of
 anxiety  and  apprehension......

 SHRI  HARI  VISHNU  KAMATH  : All  of  us,  including  yourself.

 SHRI  SHANTI  BHUSHAN:  I  am
 saying,

 all  those  who  have  spoken,  for
 them........

 SHRI  SOMNATH  CHATTERJEE  : All  those  who  have  spoken  and  those who  are  speaking.

 MR.  CHAIRMAN  :  Why  don’t  you wait  for  him  to  complete.  He  will  tell
 you  his  p2rsonal  experiences.  You  need not  renind  him.  That  only  delays matters.

 SHRI  SHANTI  BHUSHAN:  In
 fact,  |  am  reminded  in  this  connection  of an  incident  which  I  would  like  to  share
 with  the  hon.  Members  here.  Soon  after the  Emergency  had  been  revoked  by  the
 then  Government,  not  by  us,  as  soon  as that  Government  was  getting  out,  they revoked  the  Emergency,  what  was  _  their
 intention,  I  am  not  aware,  but  they  did revoke  the  emergency.  But  soon  after the  new  Government  had  taken  over, somebody  has  come  to  Delhi  from  another State  and  when  he  was  going  in  a  taxi to  the  place  where  he  was  supposed  to
 stay,  there  was  a  hospital  in  between  and there  was  that  neon-sign  or  some  other red  sign  board  with  the  words  ५  Emer-
 gency  Ward”’,  he  just  looked  at  the Board  and  turned  to  the  Driver  and told  him  to  take  him  back  to  the  Station as  he  did  not  like  to  stay  there  because he  felt  that  Emergency  was  redeclared.
 But  those  kind  of  apprehension  were
 quite  possible.  But  then  we  have  to look  at  things  in  a  balanced  way.  No article  can  be  considered  or  seen  in isolation.  There  are  various  changes
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 [Shri  Shanti  Bhushan]
 which  are  being  made  by  this  Constitu-
 tion  (Amendment)  Bill,  which  are  of
 a  far-reaching  nature.  I  would  like  to
 assure  the  hon.  Members  that  whoever,
 even  if  a  more  dictatorial  person  gets  an
 opportunity  to  be  in  the  seat  of  power
 in  this  country  at  any  time,  it  would  :  not
 be  possible  for  that  person  to  bring  that
 kind  of  Internal  Emergency,  which  this
 country  has  faced,  because  of  the  various
 safeguards  which  are  being  built  in  here
 viz.,  that  there  shall  be  no  _  censorship
 on  the  publication  of  the  proceedings  of
 Parliament  and  the  State  Legislatures.
 Now  if  such  a  thing  is  being  made  Consti-
 tutionally  not  permissible,  how  would  it
 be  possible  to  create  that  kind  of  atmos-
 phere,  because  it  is  not  one  factor  alone,
 it  is  not  merely  by  declaration  of  Emer-
 gency,  because  this  country  has  seen  80
 many  declarations  of  Emergency,  but  can
 any  comparison  be  drawn  between  the
 Emergency  which  we  had  in  i962  in
 the  wake  of  Chinese  aggression  and  _  the
 Emergency  which  was  declared  in  June
 3975  ?  There  are  Emergencies  and
 Emergencies.  .—(Interruptions)  It  is  not
 merely  the  notification  of  the  declaration
 of  Emergency  which  brings  about  a
 qualitative  change  in  the  polity  of  the
 country  or  in  the  atmosphere  of  the
 _country....  (Interruptions)

 MR.  CHAIRMAN  :  Those  who  are
 not  called  are  not  being  recorded.

 SHRI  SHANTI  BHUSHAN  :  It  was
 a  package  of  steps,  which  was  well-con-

 ceived.  (Interruptions).

 So  far  as  the  constitutional  powers  are
 concerned,  the  enhanced  powers  which
 the  Government  gets  and  so  on  are  not
 different.  Whether  Emergency  is  declared
 on  account  of  external  aggression  or  it  is
 declared  on  the  basis  of  internal  factors,
 the  consequences  are  the  same.  But
 yet  we  have  seen  that  the  kind  of  atmos-
 phere  and  the  kind  of  situation  which
 existed  in  the  country  during  other  Emer-
 gencies,  which  had  arisen  in  different
 circumstances,  was  very  different  from
 the  circumstances  which  arose  in  the
 country  after  the  internal  Emergency  was
 declared  in  June,  ‘1975+  What  was  the
 reason  ?  The  various  steps  which  were
 taken,  a  combination  of  all  those  steps,
 resulted  in  the  suspension  of  right  to  life
 and  liberty,  the  consequence  of  which
 was,  on  the  basis  of  the  Supreme  Court
 judgement,  that  no  habeas  corpus  was
 admissible  and  no  grounds  need  be  given.
 A  detention  order  may  be  wholly  mala

 fide.  It  could  be  demonstrated  by  saying,
 even  if  theoretically  such  a  fact  was  put
 before  the  court,  supposing  a  District
 Magistrate  says  in  so  many  words  in  the
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 detention  order,  because  I  had  offered
 the  hand  of  my  daughter  to  this  young- man  and  this  youngman  has  refused
 it  and,  therefore,  I  feel,  he  should  be
 detained,  whether  the  courts  will  have
 any  power  to  entertain  the  habeas  corpus. and  release  the  person,  the  answer  was
 that  so  long  as  article  2  stood  suspended, no  habeas  corpus  was  maintainable.

 So,  even  if  the  detention  order  has  been
 made  on  extraneous  consideration,  it  is.
 not  possible  to  have  him  released.  All
 these  various  factors  had  combined  to
 produce  an  atmosphere  which  nobody would  like,  even  with  the  slightest  possibi-
 lity,  to  be  repeated.

 I  fully  appreciate  the  anxieties  and  the
 apprehensions  which  have  been  expressed. I  would  only  appeal  to  hon.  Members
 to  consider  whether  with  all  these  various
 safeguards  which  are  being  introduced  by
 way  of  a  package,  that  possibility  will
 remain.  Even  if  the  worst  kind  of  a
 dictator  is  there  in  this  country,  after  the
 Constitution  stands  amended,  he  would
 not  be  able  to  repeat  the  kind  of  atmos-
 phere  which  had  prevailed  from  975  to
 1977.  I  can  say  that  with  the  fullest
 confidence  behind  my  words.

 I  would  like  to  impress  upon  the  hon.
 Members  that  even—their  anxiety  is  for
 democracy  and  liberty—for  protecting
 democracy  and  liberty,  the  Government
 has  to  be  invested  with  certain  powers, with  all  the  safeguards,  because  if  the
 powers  are  not  with  the  Government,
 then  neither  democracy  nor  liberty  can
 be  safe.  If  you  take  away  all  the  powers of  the  Government  even  for  dealing  with
 situations  as  they  arise,  when  they  pose a  threat  to  the  democratic  values  and  the
 values  of  liberty,  what  can  the  Govern-
 ment  do  to  protect  the  values  of  democracy and  liberty.  It  was  said  that  even  the
 power  to  criminally  prosecute  a  person, have  him  convicted  and  have  him  sent  to
 jail  has  been  abused.  Since  there  could
 be  some  possibility  of  abuse  of  those
 provisions  and  some  over-enthusiastic
 person  may  say,  scrap  the  Criminal
 Procedure  Code,  because  the  possibility of  abuse  will  not  be  there,  at  the  same  time
 all  those  safeguards  which  those  provisions
 contemplate  for  the  society  would  also
 vanish.  So,  we  have  to  have  a  balance
 between  the  two,  it  would  not  be  possible to  abuse  the  powers  of  the  Government
 and,  at  the  same  time,  it  would  be  possible to  make  a  proper  use  of  those  powers  in
 the  interest  of  democracy  and  liberty itself.  That  is  why  I  am  happy  that
 Shri  Kamath  had  envisaged  a  ‘golden
 mean’,  a  balance,  even  at  that  time,  by his  prophetic  words  in  the  Constituent
 Assemb!  By.  I  am  happy  that  the  thinking
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 of  the  Government  also  led  to  the  same
 conclusions  which  his  thinking  had  led
 him  to,  even  9०  years  back  or  even  a  few
 moaths  back.

 Now,  about  ‘armed  rebellion’,  it  has
 bzen  stated  by  all  sections  of  the  House
 that  there  must  be  provisions  for  the
 declaration  of  Emergency  and  consequen-
 tial  changes  in  th:  polity  and  so  on,  when
 there  is  a  threat  to  the  security  of  India
 from  >xternal  aggression.  May  I  put  it
 before  the  Hon.  Members  to  consider
 this  :  if  a  threat  to  the  security  of  India
 can  arise  on  account  of  the  fact  that  there
 is  armzd  aggression  against  the  country
 from  external  sources,  cannot  the  same
 danger  arise  to  the  security  of  India  if
 the  same  kind  of danger  through  aggression
 can  be  shown  to  arise  only  from  within,
 whether  it  has  been  inspired  or  helped

 from  outside  or  not  ?  But,  sometimes, it  is  not  possible  to  identify  how  it  has been  inspired  or  helped  from  outside.
 All  that  can  be  seen  visually  is...
 (Interruptions)

 MR.  CHAIRMAN  :  You  can  continue
 with  your  reply.

 SHRI  ‘SHANTI  BHUSHAN  :  My
 difficulty  is  that  I  cannot  match  their
 voices,

 MR.  CHAIRMAN  :  Mr.  Minister,  I
 am  not  asking  you  to  shout  :  all  that  I_  am
 saying  is,  don’t  have  a  dialogue  with
 anvone  but  continue  with  vour  reply.

 SHRI  SHANTI  BHUSHAN  :  I  was
 talking  about  ‘armed  rebellion’.  It  has
 even  been  suggested  that  there  should
 be  a  definition  of  ‘armed  rebellion’,  but,
 as  I  have  said  on  earlier  occasions  also,
 ‘armed  rebellion’  is  a  concept  which  one
 can  feel,  which  one  can  very  clearly
 appreciate  and  understand.  Sometimes,
 putting  a  thing  in  a  definition  becomes
 difficult  because  there  is  a  limit  to  defini-
 tions  also.  Sometimes,  if  you  want  to
 concretise  a  certain  idea  in  prose,  the
 result  is  that  the  difficulties  are  much
 more.

 As  to  what  ‘armed  rebellion’  means,  it
 is  not  possible  to  say  because  there  are
 two  words  ‘armed’  and  ‘rebellion’.  Now,
 Shri  Kamath  has  suggested  a  definition
 and  I  have  no  doubt  that  his  definition  is
 perfectly  correct,  but  the  whole  question is...

 SHRI  HARI  VISHNU  KAMATH  :
 I  am  not  satisfied  with  it.

 SHRI  SHANTI  BHUSHAN  :  He  is
 not  satisfied,  but  I  am  satisfied.  I  am
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 satisfied  in  the  sense  that  if  a  definition was  to  be  enacted,  perhaps  it  would  have
 been  difficult  to  find  a  better  definition.
 But,  at  the  same  time  this  concept  of  having definitions  etc.  can  be  extended  too  far.
 Definitions  cannot  be  that  expressive  as the  original  expression  would  be.  In
 fact,  every  word  cannot  be  defined  :
 otherwise,  where  will  we  end  ?  Even  a definition  will  contain  some  words  and
 then  you  may  say  ‘Allright,  define  those
 words’  and  that  definition  will  again contain  some  words,  and  the  process will  be  endless.  Therefore,  we  have  to
 stop  at  some  stage  :  namely,  we  must have  a  clear  concept,  and  that  concept has  to  be  identifiable.  The  concept  of
 ‘armed  rebellion’  is  very  clearly  identifiable
 —namely,  that  it  is  rebellion  against  the
 Government  established  by  law  and  its
 purpose  is  to  remove  the  Government established  by  law,  and  it  is  done  with  the use  of  arms  and  not  peacefully.  Now,  if one  wants  to  peacefully  agitate  against  the
 Government,  create  public  opinion  against the  Government  and  remove  the  Govern-
 ment,  one  is  welcome  to  do  so.  Every- body  is  welcome  to  do  so,  but  not  by  means of  ‘armed  rebellion’.  So  long  as  demo-
 cracy  is  preserved,  so  long  as  the  right  of the  people  to  vote  is  preserved,  so  long  as
 Elections  are  preserved,  so  long  as  the
 people  are  given  a  sense  of  participation by  sending  their  elected  representatives at  due  intervals  to  the  House,  then,  in that  case,  the  Government  has  to
 fought  in  a  democratic  way,  by  creating public  opinion  and  not  by  means  of  armed rebellion  because  there  is  hardly  any difference  between  armed  rebellion  and
 external  aggression.  The  anly  difference
 is,  from  where  it  is  inspired  :  otherwise, the  consequences  are  the  same.

 SHRI  M.  N.  GOVINDAN  NAIR  : There  is  a  difference  between  external
 aggression  and  armed  rebellion.

 SHRI  SHANTI  BHUSHAN  :  That  is all  right  :  there  is  a  difference,  I  have said.  But  sometimes  there  may  not  be
 any  difference  and  it  may  not  be  possible to  show  that  the  help  and  _  inspiration  has arisen  from  outside.  Even  an  armed rebellion  inside  the  country  might  be
 helped,  aided  and  inspired  from  outside, but  it  may  not  be  possible  to  demonstrate it  ;  it  may  not  be  possible  to  show  it. If  you  have  to  demonstrate,  if  that  provi- sion  is  there,  if  it  is  a  conditional  power, then  obviously  this  power  can  be  exercised
 only  on  the  fulfilment  of  that  condition  ; if,  in  the  condition,  it  is  stipulated  that  it must  be  shown,  that  it  is  an  external
 aggression,  then  it  will  be  the  responsibi- lity  of  the  Government  to  show  it,
 namely,  ‘Yes;  the  aggression  is  there; the  aggression  has  come  from  external sources’.  And  if  it  cannot  be  demonstrated,
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 then  in  that  case  it  will  not  be  proper
 for  it  to  exercise  that  power.  Let
 us  be  honest  about  it

 PROF.  P.  G.  MAVALANKAR  :
 There  is  a  catch  in  the  hon.  ‘Minis

 x argument  when  he  says  that  arm
 rebellion  is  something  which  everybody
 knows.  We  all  had  thought  that  ‘internal
 disturbance’  was  something  which  every-
 body  understood;  yet,  it  was  abused  in
 3975—when  there  was  no  internal  dis-
 turbance.

 SHRI  SHANTI  BHUSHAN  :  I  agree.
 (Interruptions)

 MR.  CHAIRMAN  2  I  would  remind
 all  the  hon.  Members  that  they  can  have
 their  final  say  when  the  Clause  is  put
 to  vote.  At  that  time,  they  can  have
 their  final  say.  (Interruptions)  Mr.
 Mallikarjun,  this  is  not  going  to  help
 anybody.  You  can  have  your  final  say
 when  the  Clause  is  put  to  vote.  The
 Minister  will  have  his  say  now.

 SHRI  SHANTI  BHUSHAN  :  May  I
 temind  the  hon.  Member  that,  in  the
 ultimate  analysis—and  this  is  what  very
 eminent  people  have  said—it  is  not  the
 words  that  you  write  which  will  have  the
 ultimate  sanctity  or  which  will  give  protec-
 tion  to  the  people  because  whatever  may
 be  the  words  that  you  might  use  in  a
 provision,  ultimately  it  isa  question  of
 those  in-built  safeguards

 SHRI  G.  NARSIMHA  REDDY
 (Adilabad)  :  Did  vou  say,  Mr.  Chairman,
 that  vou  were  going  to  put  it  to  vote  after
 the  Minister’s  reply  ?

 SHRI  SHANTI  BHUSHAN  :  I  said
 that  you  would  have  an  opportunity  to
 give  your  final  opinion  when  the  Clause
 is  put  to  vote.  At  that  time  you  can  give
 your  final  word  on  that—when  you
 actually  press  the  button.

 SHRI  SHANTI  BHUSHAN  :  May  I
 put  this  to  the  hon.  Members  ?  All-
 Tight,  they  are  accepting  that  the  apprehen- sion  of  external  ‘aggression,  namely, threat  to  the  security  of  India  arising from  external  aggression  should  give  an
 occasion  for  the  declaration  of  Emergency.
 ‘Well,  there  may  be  no  external  Emergency and  yet  the  Government  may  dishonestly
 say  that  there  is  an  external  aggression and  threat  to  the  security  of  India.  That
 way,  it  is  not  the  words  which  count  ; whether  you  use  these  words  or  those
 words,  they  are  only  for  the  purpose  of
 honest  application.  The  words  which
 are  used  in  a  particular  provision  are
 for  the  purpose  of  telling  the  authority ‘hich  is  being  invested  with  the  power
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 so  that  it  may  know  as  to  in  what  circums-
 tances  it  is  called  upon  to  exercise  the
 power.  It  is  not  that  it  wants  to  create  a
 facade;  if  it  wants  to  create  a  facade,  it
 can  do  so  whatever  words  you  may  wse
 in  a  particular  article  of  the  Constitution.
 Ultimately  the  safeguards  will  arise,  not
 from  the  Government,  but  from  different
 sources  like  courts  or  Parliament  or  the
 pressure  of  public  opinion,  and  so  on  and
 so  forth.  Those  safeguards  have  to  be
 strengthened.  The  words  should  be
 seen  in  a  normal  perspective,  not  with  a
 suspicious  eye.  If,  honestly,  there  is  a
 threat  to  the  security  of  India  from  armed
 rebellion  inside  the  country—forget  for
 a  moment  the  other  apprehension  about
 misuse  of  power—do  you  want  that  the
 Government  should  be  properly  armed
 to  meet  that  threat  to  the  security  of
 India?  Or  do  you  feel  that.  even  though the  threat  to  the  security  of  India  arises
 from  armed  rebellion  inside  the  country, Government  should  remain  powerless; it  should  succumb  to  it,  the  country  may
 succumb  to  it  ?  Do  you  want  that  ?
 Therefore,  so  far  as  safeguards  are  con-
 cerned,  safeguards  do  not  arise  from  the
 words  which  are  used  in  an  article.
 Words  are  for  the  purpose  of  telling  the
 authority  in  what  circumstances  it  is
 supposed  to  honestly  exercise  the  power. The  safeguards  have  to  come  from  diffe-
 rent  sources,  and  that  is  why,  a  large
 number  of  safeguards  are  being  introduced
 —two-thirds  majority  in  both  —  the
 Houses.  to  be  repeated  every  six  months,
 requisition  by  one-tenth  of  the  Members,
 immediate  revocation,  and  so  on  and  so
 forth.

 Twill,  very  briefly,  dzat  with  the  other
 points  which  have  bren  made.  Mr.
 Kanwar  Lal  Gupta  made  a  point  that
 the  word  ‘Cabinet’,  because  it  has  not  been
 used  in  the  Constitution  elsewhere,  should
 bz  substituted  by  the  expression  ‘Council
 of  Ministers’.  I  appreciate  his  feeling bchind  this.  But  the  thesis  would  be  that
 either  a  certain  expression  should  be
 used  in  the  Constitution  at  more  than
 one  place  or  it  should  not  be  used
 at  all.  After  all  there  are  expressions either  at  one  place  or  at  two  places  or  at
 ten  places,  and  so  on  and  so  forth.  How
 does  it  arise  that  merely  because  it  is  used
 at  one  place  and  in  one  context  because
 it  is  required  to  be  used  there,  it  should  be
 used  everywhere  ?  There  is  justificatiou for  not  using  that  expression.  There  is  a
 difference  between  the  Council  of  Minis-
 ters  and  the  Cabinet.  Every  Junior Minister  is  also  a  member  of  the  Council
 of  Ministers.  The  Couacil  of  Ministers
 is  a  more  embracing  concept  but  Cabinet is  also  a  well-known  concept.  Every- thing  need  not  be  defined  because  it  is
 well-known  as  to  what  is  a  Cabinet.
 Naturally,  anybody  who  reads  theConstitu- tion  and  applies  the  Constitution
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 knows  what  a  Cabinetis.  Soalso  Minis-
 ters  with  Cabinet  Rank  because  the
 ultimate  decision-making  authority  is
 the  Cabinet.  Therefore,  itis  said  that  the
 Cabinet  must  decide  this  matter.
 (Interruptions).

 MR.  CHAIRMAN:  Mr.  Balbir  Singh,
 please  do  not  compel  the  Minister  to  take
 longer  than  what  is  required.

 SHRI  SHANTI  BHUSHAN  :  It
 was  said  that  it  should  also  be  laid  down
 that  when  war  or  external  aggressicn, etc.  is  over,  then  within  a  certain  pericd
 and  within  a  matter  of  a  few  days  there- from  the  emergency  should  automatically
 come  to  an  end  or  it  should  be  revoked.
 May  I  assure  the  hon.  Members,  that
 suppose  a  war  takes  place,  now  the  war
 may  come  to  an  end  but  yet  the  situation
 may  be  such  that  although  physically  and
 on  the  face  of  it,  the  war  has  come  to  an
 end,  but  because  the  declaration  of  emer-
 gency  can  be  made  not  only  when  there
 is  a  formal  declaration  of  war  but  even
 when  there  is  an  apprehension  of  external
 aggression  because  obviously  you  would
 like  to  take  certain  steps  in  order  to  meet
 the  situation  as  early  as  possible,  you
 cannot  say  and  in  fact  it  may  not  be
 possiblein  the  context  of  modern  warfare,
 to  locate  the  point  of  time  at  which  the
 war  or  the  external  aggression  comes  to
 an  end.  It  may  not  be  possible.  It  is
 a  qu*stion  of  subjective  decision  as  to
 whether  the  war  has  come  to  an  end,  There
 might  have  been  a  time  when  trumpets were  blown  to  announce,  ‘All  right,  the
 war  has  come  to  an  end’?  and  both
 the  sides  jointly  blow  the  trumpets  and
 then  that  would  mark  the  end  of  the
 hostilities.

 SHRI  SOMNATH  CHATTERJEE  :
 What  about  the  4977  aggression  ?

 SHRI  SHANTI  BHUSHAN  cf  But
 in  the  modern  warfare  that  is  no  longer
 applicable.  Sometimes,  it  may  be  and
 sometimes  it  may  not  be.  Therefore,  it
 would  not  be  possible  to  pinpoint  and,
 therefore,  if  you  have  that  concept,  who
 will  apply  that  concept  ?  Obviously,  the
 idea  is  that  the  courts  must  have  the
 power  to  determine  that  on  such  and
 such  date,  at  such  and  such  time  the
 external  aggression  must  be  deemed  to
 have  come  to  an  end.  It  must  be  an
 identifiable  point  of  time.  Otherwise,
 such  a  provision  would  not  have  any
 meaning.  That  is  why  the  safeguard which  has  been  introduced  is  that  the
 Members  of  Parliament  must  have  a
 feeling,  ‘All  right,  conditions  have  become
 such  that  the  declaration  of  emergency need  not  continue.’  Therefore.  they would  requisition  a  meeting  of  the  Lok
 Sabha  if  necessary  (interruptions)
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 And  immediately  the  meeting  has  to  be
 called  and  the  revocation  has  to  take  place.
 (Interruptions)

 Shri  Kamble  felt  that  the  explanation
 that  we  are  adding,  namely,  that  it  was
 not  necessary  that  external  aggressicn must  have  already  taken  place  before  the
 declaration  of  emergency  as  if  it  was  a  new
 provision  which  was  being  _  introduced
 in  this  amendment  for  the  first  time.  I
 can  assure  him  that  this  is  not  new.  This
 is  already  there,  only  the  wording  of  the
 clauses  and  the  arrangement  of  the  clauses
 has  been  altered.

 Clause  3  of  the  old  Article  contained  that
 concept  because  whenever  you  put  ; the  exercise  of  power.on  an  apprehensio, and  on  the  basis  of  a  judgement,  eve,” in  that  case,  such  a  provision  by  way  y abundant  caution  and  to  make  thing clear  would  have  to  be  there.  Thajs
 provision  has  to  be  ther.  ac
 (interruptions)  |  again  appeal  to  the  hen.
 Members  to  appreciate  that  it  will  net  be
 possible  to  abuse  these  pcwers  and  this  is
 the  proper  balance  which  has_  been  found
 between  avoiding  any  use  and  yet  not
 paralysing  the  government  to  maintain
 democracy  and  to  maintain  the  liberties
 of  the  people  and  to  protect  them  by
 having  the  necessary  powers  which  may be  necessary  in  an  eventuality.

 Clause  39°-—(Amendment  of  article
 356)

 MR.  CHAIRMAN  :  Now  we  come
 to  Clause  39.  There  are  several  amend-
 ments.  Are  you  moving  ?

 SHRI  SOMNATH  CHATTERJEE  :
 I  beg  to  move  :—

 Page  +10,  line  43,—
 for  ‘“‘six  months”  —  substitute  “three
 months’?  (16)
 Page  ‘10,  line  46,—

 for  “six  months”  substitute  “three
 months”  (17)

 Page  ‘10,  line  48,—
 for  “six  months”  substitute  ‘‘three
 months”’  (18),
 Page  ,  line  6,—

 for  “‘one  vear’’  substitute  “‘six  months’?  (19)

 SHRI  M.  N.  GOVINDAN  NAIR  :
 I  beg  to  move  :—

 Page  r0,  line  43,—
 for  “six  months”  substitute  “two
 months”?  (193)
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 Page  i0,  line  46,—

 Sor  “‘six”  substitute  ‘“two’’  (194)
 Page  ‘10,  line  48,—
 for  “‘six’’  substitute  ‘‘two’’  (195)

 SHRI  B.  C.  KAMBLE  :  I  beg  to
 move  :—

 Page  :0,—
 forlines  40  to  48,  substitute—

 ‘(a)  clause  (4)  and  the  provisos
 thereto  shall  be  omitted  and
 these  shall  be  deemed  to  have
 always  been  omitted.’  (309)

 SHRI  HARE  VISHNU  KAMATH  :
 I  beg  to  move  :—

 Page  :0,—
 after  line  39,  insert—

 *(a)  in  clause  (3),—
 4  (i)  for  the  words  “two  months”

 the  words  “‘one  month”  shall
 be  substituted  ;

 (ii)  for  the  words  “‘resolutions  of
 both  Houses  of  Parliament”
 the  words  ‘“‘a  resolution  passed
 by  each  House  of  Parliament
 by  a  majority  of  the  total
 membership  of  that  House
 and  by  a  majority  of  not  less
 thantwo-thirdsofthe  members
 ofthat  House  present  and
 voting’,  shall  be  substituted;

 (ii)  in  the  proviso,  for  the  words
 ‘two  months”  the  words  ‘‘cne

 month”  and  for  the  words
 “thirty  days”  in  both  the
 places  where  they  occur,  the
 words  “‘fifteen  days’  shall  be
 substituted,  and,  (350)

 Page  1  line,  40,—
 for  ‘(a)’?  substitute,  *(b)?  (357)

 Page  i0,  line  46,—
 add  at  the  end—
 ‘and  for  the  words  ‘‘three  years’’  the

 words  ‘‘one  year”  shall  be  sub-
 stituted”’.  (352)

 Page  ‘10,  line  48,—
 add  at  the  end—
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 ‘and  for  the  words  “thirty  days” in.  both  the  places  where
 they  occur  the  words  ‘“‘fifteen
 days”  shall  be  substituted
 (353)-

 Page  ti,—
 forlines  a  to  16,  substitute—

 “(b)  clause  (5)  shall  be  omitted.”
 (354)

 SHRI  V.  ARUNACHALAM  Alias
 ‘ALADI  ARUNA’  :  I  beg  to  move  :  ;

 Pages  i0  and  II,—
 for  clause  39,  substitute

 “39.  Article  356  of  the  Cunsti-
 tution,  shall  be  omitted”  (3  74)

 PROF.  P.  G.  MAVALANKAR  :  I
 beg  to  move  :

 Page  ‘10,  line  43,—
 for  “six  months”  substitute—

 “one  hundred  and  twenty  days”
 (416)

 Page  r0,  line  46,—
 for  “six  months’?  substitute—

 “one  hundred  and  twenty  days”
 (477)

 Page  r0,  line  48,—
 Sor  “six  months”  substitute—

 “fone  hundred  and  twenty  days”
 (478)

 MR.  CHAIRMAN  :  Shri  Dhirendra-
 nath  Basu  is  absent.  I  would  request  the
 members  to  confine  themselves  to  three
 minutes  each.  Shri  Arunachalam.

 SHRI  V.  ARUNACHALAM  Alias
 ‘ALADI  ARUNA’  (Tirunelv’ li)  :
 Madam,  Chairman,  the  most  undemo-
 cratic  article  in  our  Constitution,  is
 the  one  which  brings  the  State  Government
 under  President’s  Rule.  No  _  other
 Constitution  in  the  world  with  the  excep- tion  of  Pakistan’s  is  having  such  a  baneful
 clause.  Unfortunately  in  this  aspect  we
 are  equal  to  Pakistan.

 Our  Constitution  fails  to  recognise that  the  Governments  in  the  States  are
 ual,  popular  and  tantamount  to  that

 of  the  Centre.  The  party  at  the  centre  is
 always  exploiting  this  Clause  through the  Governor,  the  stooge  of  the  Centre.
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 Ifwecan  examine  the  usage  of  this  clause
 in  the  past,  we  can  easily  understand  how
 atrocious  injustice  has  been  done  to  ruling
 parties  in  the  States,  by  the  Centre.  More
 than  36  times  the  President’s  rule  was
 imposed  in  various  states.  The  total  period of  the  President’s  rule  in  the  States
 exceeds  twenty  years.  These  are  the
 darkest  periods  in  our  democratic  life.
 In  the  beginning  the  Congress  party  was
 alittle  hesitant  and  restrained  in  imposing the  President’srule.  That  is  why  during the  period  of  Pandit  Nehru,  President’s
 rule  was  imposed  for  only  six  times.  But
 after  Nehru,  Mrs.  Gandhi  created  an
 unbroken  undemocratic  record,  by
 imposing  President’s  rule  30  times  during the  tenure  of  her  office.  Because  of  this
 undemocratic  clause  the  lawful  Govern-
 ment  was  removed  by  the  Centre  by  the
 party  in  power.  During  the  discussion
 in  the  Constituent  Assembly,  some
 of  the  founding  fathers  of  the  Constitution
 raised  their  voice  and  _  registered  their
 protest  against  this  Article.  In  the
 draft  Constitution,  the  position  was  alittle
 better,  reasonable  and  acceptable  :

 “The  proclamation  under  this  article
 ceases  to  operate  at  the  expira- tion  of  two  weeks  unless  revoked
 earlier  by  the  Governor  or  by the  President  by  Public  notifica-
 tion’’.

 Thisisthe  draft  provision  in  the  Constitu-
 tion.  Even  Dr.  Ambedkar  was  not  in
 favour  of  this  clause  to  the  extent  that  it
 was  amended,  altered  and  then  passed. Dr.  Ambedkar  said  :

 ‘The  Presient  will  take  proper  precau- tions  before  actually  suspending the  administration  of  the  provi- nces.  I  hope  the  first  thing he  will  do,  would  beto  issue  a
 mere  warning  to  a_  province that  has  erred,  that  things  were
 not  happening  in  the  way  they were  intended  to  happen  in  the
 Constitution.  If  that  warning
 fails,  the  second  thing  for  him  to
 do  will  be  to  order  election  allwo-
 ing  the  people  of  the  province to  settle  matters  by  themselves.”’

 These  are  the  wordings  of  Dr.
 Ambedkar.

 Madam,  the  assurance  and  thesentiment
 expressed  by  Dr.  Ambedkar  were  never
 honoured  in  the  past.  When  a  state
 government  loses  its  majority,  the  res-
 ponsibility  of  the  Governor  is  to  allow
 another  political  party  which  claims  majori-
 ty  to  form  the  Government.  If  there  is
 any  doubt  about  the  clear  majority  of  the
 party  which  intends  to  form  the  Ministry, the  Governor,  must  summon  the  House
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 immediately  and  asscertain  the  strength. If  there  is  no  chance  of  forming  a  Govern-
 ment  by  any  political  party,  the  Governor
 must  dissolve  the  Assembly,  and  simulta-
 neously  announce  the  date  for  the
 ensuing  election.

 In  Britain,  the  dissolution  and  date  for
 the  next  General  Election  are  announced’
 in  the  same  proclamation.

 MR.  CHAIRMAN  :  Will  you  now
 please  conclude  ?

 SHRI  V.  ARUNACHALAM  ALIAS
 ‘ALADI  ARUNA’  :  In  Ireland  the  period allowed  is  not  later  than  go  days,  after
 dissolution.  In  France,  after  dissolution,
 the  time-limit  is  not  less  than  20  days
 and  not  more  than  go  days.  In  Italy  it  is
 seventy  days.  Therefore,  in  India  also,
 instead  of  imposing  President’s  Rule,  after
 dissolution,  we  must  conduct  the  election
 for  the  Assembly  not  later  than  60  days after  dissolution.  No.  doubt  the  present
 amendmentisgonitgtoreduce  the  danger.
 At  the  same  time,  even  after  this  amend-
 ment,  the  State  Governments  have  to
 function  un  ?er  the  threat  of  the  President’s
 Rule.  The  peculiarity  of  our  Constitu-
 tion  is  that  the  party  at  the  Centre  can  run
 the  government  free  from  the  threat  of
 President’s  rule  whereas  the  States  are  al-

 ways  under  the  threat  of  the  President’s  rule.
 There  is  no  justification  and  logic  behind
 this.  Therefore,  I  appeal  to  the  hon.  Minis-
 ter  to  accept  my  amendment  so  that  the
 political  exploitation  will  be  averted  and
 the  State  Governments  will  be  saved  from
 the  victimisation  by  the  party  at  the
 Centre.

 SHRI  SOMANTH  CHATTERJEE  :
 May  I  remind  you,  Madam  Chairman,
 also  how  this  clause  has  been  misused.
 I  cannot  say  whether  Mr.  Bahuguna  was  a
 beneficiary  or  a  victim  but  since  he  is  now
 deputising  for  the  Law  Minister  I  hope

 he  will  be  less  intransigent  and  he  should  tell
 the  Law  Minister  that  the  entire  House  is
 aginst  Article  356.  The  position  is  that
 starting  frm  i959  and  during  the  great
 leadership  of  Congress  of  Smt.  Indira
 Gandhi  by  machinations  of  the  Centre,  and
 not  because  of  any  bonafide  reasons  Article
 356  had  been  used  for  political  purposes
 and  not  for  any  administrative  reasons.
 This  is  the  experience  of  the  application  of
 Article  356.  It  has  been  used  indiscrimi-
 nately  aginst  political  oppendents  in  West
 Bengal.  We  have  been  victims  in  Kerala.
 We  have  been  victims  in  Orissa.
 Then  people  have  been  vicims  in  Uttar
 Pradesh,  Haryana  nd  what  not.  It  was
 most  compreshensively  used  not  only
 aginst  political  opponents  but  also  aginst
 their  own  governments-probably  with
 some  restraint.  You  know  there  was
 PAC  revolt  in  Uttar  Pradesh  and  how  the
 President’s  rule  was  utilised  only  to  controt
 the  PAC  revolt  but  also  to  get  rid  of  Shri
 Kamlapati  Tripathi.  Then  Shri  Bahu-



 83  Constitution

 {Shri  Somnath  Chatterjee]
 -guna  came  and,  of-course,  for  Bahuguna

 356  was  not  necessary  as  by  that  time
 Emergency  had  come.

 Madam  Chairman,  Article  356  is  very anti-thesis  of  a  federal  structure  of  govern- ment  in  this  country.  ‘They  canot  really  go
 together.  Ifa  political  party  in  power  loses
 its  majority  or  if  there  is  uncertainty  inthe

 :  government  at  the  Centre,  there  is  no  pro- vision  for  President's  rule.  Then  why should  you  take  the  States  as  second-class
 ‘political  entities.  Now,  in  the  present context  we  have  seen  different  political
 Parties  are  ruling  different  States  in  this
 country.  Now,  there  is  no  protection what  soever  aginst  the  mis-application or  political  mis-application  of  Article  356 ‘so  far  as  a  particular  State  is  concerned.
 Therefore,  Madam  Chairman,  we
 have  suggested  that  in  cases  where  only elections  cannot  be  held  then  for  three
 months  therecan  bea  sort  of  interragnum
 only  to  allow  clections  to  be  held..  We
 can  allow  to  that  extent  but  we  would  be
 happly  if  Article  356  altegether  goes. Due  to  the  over-bearing  attitude  of  the
 Centre  they  can  stifle  State  Governments
 in  different  manner—not  only  in  respest  of
 political  and  constitutional  power—and ‘there  is  economic  strangulation  of  different
 State  governmemts  in  this  country.

 Article  356  cannot  go  side  by  side  with
 federal  structure  of  our  country.  We  are
 clear  about  this.  The  people  of  _  this
 country  are  convinced  about  this.  Article

 -356  is  a  method  of  crushing  political
 opposition  in  this  country  as  also  the  dis-
 sidents  in  the  ruling  political  party  in  this
 country  (An  hon  Member  :  Grouts  also.) Therefore  we  are  objecting  to  it  on
 principle.  Various  things  happened in  the  name  of  the  Constitution  which
 oar  founding-fathers  had  never  dreamt  of,
 Many  things  happened  during  the  period of  emergency  which  we  have  never  ima-

 -gined  during  the  go  years  of  our  experience Please  look  at  Article  352.  Please  look
 at  Article  22.  providing  for  Preventive
 Detention.  Please  look  at  Article  356,
 providing  for  the  President‘s  rule.  Please

 ‘look  at  Article  359  barring  recourse  to
 courts  of  law.  Look  at  Article  359 and  see  how  it  was  expanded  during  the
 last  emergency.  You  are  blaming  the
 founding  fathers  for  everything.  Well,
 they  had  contemplated  emergency:  they had  contemplated  President’s  rule.

 MR.  CHAIRMAN  :  The  _  hon,
 Member’s  time  is  up.

 SHRI  SOMNATH  CHATTERJEE  :
 They  had  contemplated  Preventive
 Detention.  They  are  supposed  to  be  more
 mature  and  it  is  said  that  we  should  go
 by  their  experience.  But  our  experience ‘is  much  more.  The  experience  of  the
 people  in  1977-78  is  much  more  than

 -what  their  experience  was  in  ‘1947.
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 They  had  certain  ideas,  they  had  certain
 basic  faith  in  honest  political  government, honest  political  attitude  of  the  ruling
 Party  in  this  country.  They  thought  that
 certain  norms  of  political  behaviour  will
 be  followed  in  this  country.  But  that  has
 not  been  done.

 Therefore.  we  wish  to  point  out  that
 powers  which  are  to  be  treated  as  emer-
 gency  and  extraordinary  powers  should
 not  be  allowed  to  remain  any  longer  in
 the  Constitution,  in  the  body-politic  and
 the  organic  laws  of  this  country.

 Therefore,  out  of  the  experience  and
 in  view  of  the  people’s  mandate  in  this
 country,  I  am  making  this  request  to  the
 hon.  Law  Minister  and  also  to  my  hon.
 friends  in  this  august  House.  Let  him
 ponder  over  it.  If  any  particular  political
 party  is  in  power  in  one  State  and  the
 Centre  is  governed  by  another  political
 party,  there  is  no  protection.  If  there  is
 some  motivated  unconstitutional  act, there  is  no  protection  at  all.  If  there  is
 imposition  of  President’s  rule,  there  is
 no  protection  at  all.  Kindly  remember
 how  many  types  of  President’s  rule  were
 imposed  in  many  States  where  the  opposi- tion  parties  were  in  power  in  the  States.
 There  were  many  cases  where  Assemblies
 were  dissolved  and  President’s  rule  imposed. Where  there  was  scope  for  manipulation and  manoeuvring  and  Aya  Rams  and  Gaya Rams  had  to  be  tackled,  purchase  of  MLAs
 and  so  on  and  so  forth,  then,  the  Assemblies
 were  kept  in  suspended  animation  so  that
 the  horsetrading  could  be  completed  and
 the  chosen  Chief  Minister  could  assume
 the  gaddi.  Such  things  have  happened in  this  country.  There  are  no  yardsticks. The  constitution  does  not  say  where  the
 assembly  will  be  suspended  and  where  it
 will  be  kept  in  suspended  animation,
 whether  it  is  for  2  months  or  3  months  and
 so  on.

 MR.  CHAIRMAN  :  Your  one  minute
 is  over.

 SHRI  SOMNATH  CHATTERJEE  :
 It  may  be  that  one  day  your  State  will  be
 the  victim  of  this  Article  356.

 MR.  CHAIRMAN  :  The  Chair  wont’
 be  under  President’srule.  Please  go  on.

 SHRI  SOMNATH  CHATTERJEE  :
 I  mean  your  State,  Madam.

 Here  we  have  provided  for  a  minimum
 period  of  President’s  rule.  Kindly  accept it.  Even  the  Constitution  (Forty  Fifth
 Amendment)  Bill  is  sought  to  be  passed
 under  whip.  One  is  reminded  in  this
 connection  of  what  happened  last  time
 when  we  discussed  the  Constitution
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 (Forty-Second  Amendment)  Bill.  Mr.
 Brahmananda  Reddy  was  the  then
 Home  Minister.  He  did  not  know
 what  was  there  but  still  he  had
 tovote  forit.  That  was  the  position then.  Now  also  the  same  attitude  is
 being  repeated.  It  is  very  important  for
 them  to  see  that  the  whip  is  not  there.
 Let  the  Members  vote  according  to  their
 conscience.  Let  them  vote  according towhatis  best  for  the  country,  notaccord-
 ing  to  their  predelictions.

 SHRI  _  M.N.  GOVINDAN  NAIR  :
 Madam  Chairman,  I  do  not  want  to  argue the  same  points  which  have  already been  put  forth  by  my  honourable  friends
 before  the  House.  Formerly  I  was  a
 Member  of  the  Rajya  Sahha.  It  was  i0
 years  ago.

 MR.  CHAIRMAN  ;  From  being  elder,
 you  have  now  become  younger,
 a5  brs.

 SHRI  M.  5.  GOVINDAN  NAIR  :
 When  I  cam:  back  to  the  Lok  Sabha,  I
 was  told  great  changes  have  taken  place. Most  of  the  faces  were  the  same,  but
 they  are  called  by  different  labels.  Then, I  went  through  all  these  Constitutional
 Amendments.  The  Janata  Party  may write  anything  in  their  manifesto.  They do  not  have  the  courage  to  take  away the  und:mocratic  provisions  that  are  al-
 ready  there  in  the  Constituticn.  When  it
 comes  to  a  question  of  internal  Emer-
 gency,  the  approach  is  the  same  as  that
 of  the  previous  Governments.  Here  also
 the  same  is  the  case.  I  request  Shri  Bahu-
 guna  to  tell  the  Law  Minister  abe  ut  ycur
 experience  about  the  impositicn  of  Pre-
 sident’s  rule  or  interference  by  the  Centre
 and  how  you  suffered.  So,  do  you  want
 the  same  thing  to  continue,  do  ycu  want
 the  same  provision  in  the  Constitution  ?
 Therefore,  I  would  appeal  to  you,  per-
 sonally,  to  advise  the  Law  Minister.
 Since  he  is  a  very  competcnt  lawyer, I  have  no  doubt  he  will  understand,
 My  admiration  for  him  is  due  because
 with  a  client  like  Mr.  Raj  Narayan  he
 could  win  the  election  case.  I  have  no
 doubt  about  your  competency,  about
 your  understanding  and  you  can  very well  understand  that  as  long  as  you maintain  this  provision  it  will  be  misused.
 Therefore,  my  request  is  that  it  should
 be  withdrawn.

 15.02,  brs.
 (Mr.  SpeaKeR  in  the  chair}

 Sir,  the  Law  Minister  is  very  fond
 of  stories.  I  will  tell  a  story  about  Issac
 Newton.  In  order  to  avoid  anybody
 interfering  in  his  work,  he  wanted  his
 room  locked  and  work  inside.  But  he  was
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 fond  of  dogs.  So,  he  called  the  carpenter and  asked  him  to  make  two  holes—one
 big  and  the  other  small  in  the  door  of. his  room,  so  that  the  smal]  dog  and  the
 big  dog  could  come  into  his  room  through: the  holes  respectively.  When  his  servant
 asked  him  the  reason  for  making  these
 two  holes  in  the  door,  Isaac  Newton
 explained  the  position.  Then  the  servant
 told  him  ‘“‘can’t  you  understand  that  small
 dog  can  go  through  the  big  whole?  Why did  you  spoil  the  door  with  two  holes?’?”
 Definitely  the  servant  was  right.  But
 upto  that  time,  nobody  had  c-nsidered
 that  the  servant  was  superior  in  intelli-
 gence  to  Isaac  Newton.  Therefore,  have
 no  false  prestige  in  accepting  reasonable
 amendments,  amendments  that  come  from
 the  Opposition.  Kindly  accept  this  and
 save  this  country.

 SHRI  HARI  VISHNU  KAMATH:
 Mr.  Speaker,  Sir,  I  shall  be  very  brief, concise  and  precise.  I  am  glad  when
 my  friend  Shri  Somnath  Chatterjee  has
 agreed  that  in  order  to  hold  fresh  elec-
 tions  in  those  States  where  Constitutic  nal
 machinery  seems  to  have  broken  dcwn, there  should  be  an  interregnum  of  two  छा
 three  months  to  enable  the  Electicn  Ccm-
 mission  to  arrange  for  fresh  electicns  in
 those  States.  That  is  exactly  what
 Ambedkar,  who  piloted  the  Cerstituticn
 Bill  and  one  of  the  architects  of  the  Con-
 stitution,  said  in  the  Constituent  Assembly on  the  4th  August  r949.  He  said  and  I
 quote  :

 “In  fact,  I  share  the  sentiments  ex-
 pressed  by  my  honourable  Friend,  yes-
 day  that  the  proper  thing  we  ought  to
 expect  is  that  such  articles  will  never
 be  called  into  operation  and  that  they would  remain  a  dead  letter.  If  at  all
 they  are  brought  into  operaticn,  I
 hope  the  President,  who  is  endowed
 with  these  powers,  will  take  prcper
 precautions  before  actually  suspending the  administraticn  of  the  provinces.”

 That  is  why,  he  went  on  to  say,  the  first
 thing  should  be  a  warning  and  then  :

 “If  that  warning  fails,  the  second
 thing  for  him  would  be  to  order  an
 election,  जम

 I  am  glad  that  the  Janata  Government,
 for  the  first  time,  unlike  its  predecessor
 Congress  Governments,  took  a  new  line
 and  broke  new  ground  when  after  sus-
 pending  the  Constitution  and  imposing
 President’s  rule  in  eight  States  last  year
 in  1977+,  ordered  fresh  elections  immce
 diately.  That  was  the  only  time  when
 this  provision  was  implemented  in  letter
 and  spirit  that  was  displayed  in  the  Con-
 stituent  Assembly.  On  all  other  earlier
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 [Shri  Hari  Vishnu  Kamath]
 occasions  in  the  past,  from  952  to  1977 it  was  misused,  I  believe,  42  times,  by
 the  Congress  Government  and  every
 time,  the  President’s  rule  lasted  two
 years,  and  very  often  three  years.  There-
 fore,  I  have  sought  to  move  my  two
 amendments.  One  is  to  make  the  safe-
 guards  more  stringent,  more  strict  and  I
 may  even  say,  more  drastic—the  safe-
 guards  with  regard  to  approval  by  Par-
 liament  of  the  resolution  on  proclamation
 imposing  President’s  rule.

 I  have  sought  to  move  that  each  House
 of  Parliament  will  have  to  adopt  that
 resolution,  approve  that  proclamation
 by  a  two-thirds  majority  as  is  the  case
 for  the  other  p-oclamation  under  Art.
 352  of  this  chapter.  That  will  be  an  ade-
 quate  safeguard,  not  full  safeguard,  but  a
 more  ad-quate  safeguard  against  misuse
 of  the  power  under  Art.  356.

 I  have  sought  to  move  another  am-
 endm2nt  to  reduce  the  period  of  the
 President’s  rule  from  three  years  to  one
 year  only.  If  at  all  we  have  to  retain
 the  provision.  This  is  because  some-
 times,  as  had  been  envisaged  in  the
 clause,  it  may  be  necessary  for  the  Elec-
 tion  Commission  to  have  some  time  to
 atrange  for  elections  in  those  States,  or
 when  an  emergency  is  proclaimed  under
 circumstances  of  war  or  external  ageres- sion  and  is  in  operation,  perhaps  it  may
 not  93  possible  in  those  circumstances
 to  hold  an  election.  Therefore,  while  I
 would  be  happy  if  this  provision  is  re-
 pealed,  but  if  this  is  not  to  be  repealed, there  must  be  adequate  safeguards  to
 ensure  that  the  period  should  not  be
 more  than  one  vear  and  to  ensure  that
 Parliament  will  approve  it  by  a  two-
 thirds  majority  and  not  by  simple  majo-
 rity  of  both  the  Houses,

 SHRI  B.  C.  KAMBLE:  Sir,  So  far  as
 Article  356  is  concerned,  the  provisions that  were  made  in  the  Constitution  Forty- Second  Am:ndm:nt  Act,  have  almost
 been  retained.  The  maximum  period that  is  allowed  for  President’s  rule  when
 the  constitutional  machinery  breaks  down
 is  three  years.  This  is  really  a  mockery of  a  constitutional  provision.  In  fact,  when
 powers  under  Article  356  are  required to  be  exercised,  they  are  not  exercised.
 When  there  were  disturbances  in  Mara-
 ‘thawada,  and  there  was  no  constitutional
 machinery  for  full  ten  days,  that  was
 ‘the  appropriate  time  to  exercise  such
 powers  under  Article  356,  but  such

 |  ig
 were  not  used  during  that  period.

 imilarly,  there  were  disturbances  in
 Bombay  city  in  Worli  and  Naigaun  area, there  was  no  Government  for  nearly fourteen  days.  Even  at  that  time,  when
 there  were  great  riots,  these  powers  were
 not  used,
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 What  I  am  submitting  is  that  when
 the  powers  are  required  to  be  used,
 that  are  not  used.  These  are  used  for
 political  purposes  and  now  with  this
 proposals,  the  period  for  this  is  being
 kept  as  three  years.  I  bave,  therefore,
 suggested  in  my  amendment  No.  309,
 that  we  should  delete  that  sub-clause
 (4)  which  was  enacted  under  the  42nd Constitution  Amendment  Act.

 PROF...  P.  6.  MAVALANKAR:
 This  Article  356,  like  Article  352,  has
 been  grossly  abused  —not  once  but  several
 times;  and  as  was  pointed  out  by  Mr.
 Kamath,  42  times  in  28  years.  Did  the
 founding  fathers  envisaged  that  President’s
 rule  would  be  promulgated  so  frequently  ?

 The  Law  Minister  should  have,
 therefore,  come  forward  with  a  still
 more  stringent  provision.  He  has  already outlined  his  attitude,  when  he  was  talk-
 ing  about  Article  352,  about  safeguards etc.  Why  does  he  not  have  a  similar
 and  even  a  stern  attitude  towards  the
 use  of  Article  356,  if  they  have  to  use
 that  kind  of  an  Article  in  any  State?

 This  is  meant  for  tackling  the  problem of  failure  of  the  constitutional  machinery in  a  State.  Our  experience  is  that  it  was
 not  a  failure  of  constitutional  machinery, but  the  creation  of  an  artificial  situation
 where  they  could  say  that  it  was  there,
 and  then  usurp  power—not  take  power and  use  it,  but  usurp  power  for  a  couple of  years.  Therefore  say  that  we  should
 reduce  the  time.  The  scope  for  artificial
 crises  similar  to  the  ones  created  by  the
 previous  Central  Government  should  go; so  also  the  perversion  of  Article  356. It  was  a  perversion,  pure  and  simple, for  political  ends.  If  the  Law  Minister
 does  not  want  it,  how  do  we  tolerate  it
 by  having  it  for  six  months—more  than
 once?  Therefore,  let  us  make  it  as  mini-
 mum  a  period  as  possible.  Mr.  Somnath
 Chatterjee  wanted  it  to  be  reduced  to  3
 months;  I  have  said  that  it  should  be
 reduced  to  120°  days.  You  may  take  some
 time  to  restore  normalcy;  but  how  long can  the  people  remain  dis-enfranchised ? The  case  of  Gujarat  was  not  mentioned.
 We  in  Gujarat  also  suffered  because  of
 President’s  rule  more  than  once.  And
 whenever  there  is  President’s  rule,  to  an
 extent  in  excess  of  the  required  period, we  deny  their  legitimate  rights  to  our
 people  to  enjoy  popular  Government,
 politically  and  constitutionally.  |  Why should  people  be  denied  a  duly-elected
 representative  Government?  To  that
 extent  it  is  disenfranchisement—consi-
 dering  the  fact  that  in  the  whole  country, elected  Governments  are  working,  where-
 as  in  a  section  of  the  country  or  in  one
 State  or  more,  only  bureaucratic  govern- ments  work.  In  that  period,  you  have
 to  come  to  Parliament.  There  are  Com-
 mittees  of  Parliament.  Parliament  has  to
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 look  to  the  problems  of  the  whole  coun-
 try.  The  people  of  the  States  which  have
 President’s  rule  for  a  long  time,  are  de-
 nied  their  legitimate  and  basic  rights  of
 political  representation  through  pro-
 perly  and  duly  elected  democratic  Go-
 vernments.  That  is  why  I  say  that  the
 time  must  be  reduced  to  320  days.

 SHRI  SHANTI  BHUSHAN:  Hon.
 Members  have  already  seen  that  the
 amendment  which  is  being  proposed  by
 this  Bill  to  Article  356  would  create  a
 very  valuable  safeguard,  particularly  in
 the  sense  that  earlier,  the  maximum

 riod  during  which  there  could  be
 President's  rule,  was  as  long  a  3  years.
 That  period  of  3  years  is  being  reduced
 by  the  Bill  to  :  year,  except  in  one  con-
 tingency,  viz.  when  a  proclamation  of
 emergency  is  in  operation.  Not  only  that;
 the  Election  Commission  should  also  certi-
 fy  that  on  account  of  the  proclamation  of
 Emerg-ncy,  been  enforce  it  is  not  possible
 to  hold  elections  straightways.  Only  then
 can  the  period  of  the  President’s  rule
 exceed  one  year.  Otherwise  the  maxi-
 mum  period  is  :  year.  It  is  the  declared
 policy  of  the  present  Government  that
 if  it  becomes  necessary  to  have  the  Pre-
 sident’s  rule,  it  will  be  utilized  only  to
 have  the  elections  as  early  as  possible.
 But  we  have  to  have  this  period  of  one
 year  for  the  reason  that  this  provision
 applies  to  all  the  States;  and  there  are
 some  States  in  which,  except  in  some
 seasons,  holding  of  gencral  elections  is  not
 possible,

 Therefore,  one  has  to  keep  that  in
 mind.  Of  course,  when  the  maximum
 period  is  one  year,  every  season  is  bound
 to  come  within  that  year,  and  therefore,
 proper  season  in  which  election  can  be
 held  would  also  intervene  during  that
 period  of  one  year.  That  is  the  reason
 why  this  period  of  one  year  had  to  be
 kept.  But  the  consent  of  the  Parliament
 will  have  to  be  taken  every  six  months.

 Now,  it  has  been  suggested  by  some
 hon.  Members  that  even  this  pericd  of
 six  months  should  be  reduced  to  three
 months;  every  three  months,  the  con-
 sent  of  the  Parliament  for  prolongation
 of  the  President’s  Rule  may  be  neces-
 sary.  But,  Sir,  in  this  connection,  as  the
 whole  House  is  aware,  the  constitutional

 req
 uirement  is  that  the  House  must  meet

 at  least  every  six  months.  But  the  period
 which  may  lapse  between  one  regular
 session  of  the  House  and  another  regular
 session  of  the  House,  of  course,  cannot
 exceed  six  months.  So,  it  will  be  possible
 to  have  these  ratification  resolutions.

 .,  But  if  this‘  period  of  three  months  or  six
 months  is  introduced,  this  would  not
 make  much  of  a  difference.  It  is  the  spirti
 which  is  really  more  important.  But
 then  unnecessarily  this  session  may  have
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 to  be  merely  for  these  resolutions,  So,
 my  submission  would  be  that  the  hon.
 _Members  should  appreciate  the  spirit in  which  the  amendment  is  being  made; the  spirit  is  that  only  for  the  minimum
 possible  period....That  is  the  experi-
 ence  during  the  last  16-17  months  when
 this  present  Government  has  been  there.

 Whenever  the  President’s  Rule  was
 imposed,  either  in  the  States  in  North
 or  South,  then  immediate  elections  were
 ordered  because  elections  were  possible
 during  that  season.  Therefore,  I  would
 request  the  hon.  Members  not  to  press their  amendments.

 Clause  40—(Amendment  of  article  358).

 MR.  SPEAKER:  Mr.  Somnath
 Chatterjee,  are  you  moving  your  amend-
 ment  no,  20?

 SHRI  SOMNATH  CHATERJEE:
 Yes.

 MR.  SPEAKER:  Mr.  Tridib  Chau-
 dhuri  is  not  here,  Then  the  rest  of  them
 are  not  present.  Mr.  Kamath,  are  you
 moving  your  amendment  no.  355?

 SHRI  HARI  VISHNU  KAMATH:
 Yes,

 MR.  SPEAKER:  Mr.  Arunachalam,
 are  you  moving  your  amendment  no.
 375?  Then  Mr.  Chitta  Basu,  are  you
 also  moving  your  amendment  no.  406?

 SHRI  V.  ARUNACHALAM  ALIAS
 ‘ALADI  ARUNA’:  Yes.

 SHRI  CHITTA  BASU:  Yes.
 SHRI  SOMNATH  CHATTERJEE l  beg  to  move:

 Page  ti,—
 For  clause  40,  substitute—
 o  40,  Article  358  of  the  Constitution

 shall  be  omitted.’  (20)
 SHRI  HARI  VISHNU  KAMATH:

 I  beg  to  move  :

 Page  11
 after  line  27,  insert—
 ‘(iii)  after  the  existing  proviso,  the

 following  proviso  shall  be
 inserted,  namely  :—

 “Provided  further  that  the  State
 shall  not  make  any  law  which
 takes  away  or  abridges  the  rights conferred  by  article  2२.१  (355)
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 MR.  SPEAKER:  Mr.  Somnath  Chat-
 terjee.  Let  us  be  as  brief  as  possible  because
 the  time  is  running.

 SHRI  SOMNATH  CHATTERJEE: Clause  40  deals  with  amendment  to
 Article  358.  We  want  the  deletion  of
 this.  Now  that  the  right  to  property  is
 not  going  to  be  a  fundamental  right
 any  longer,  we  do  not  see  why  at  all
 any  other  fundamental  rights,  the  re-
 maining  fundamental  rights  in  our  Article
 ig  should  be  suspended  during  the  pro- clamation  of  emergency.  No  doubt,  the
 proposed  amendment  talks  about  external
 aggression  or  war  and  that  type  of  emer-
 gency  which  would  be  prevailing  to
 apply  358,  but,  even  the  basic  human
 rights  as  contained  in  the  Article  19  of
 the  Constitution,  except  the  right  to
 property,  should  not  be  made  subject to  the  presidential  declaration,  notifica-
 tion  to  be  in  operation  or  not.  Therefore, we  are  opposing  to  it  in  principle;  and
 we  have  seen  how  the  scope  of  these
 two  Article  358  as  well  as  359  has  been
 enlarged  from  time  to  time,  and  thereby a  complete  restriction  on  the  rights  of
 the  people  in  this  country  was  brought about.  Therefore,  we  are  opposing  this
 and  we  want  that  358  should  go  altogether,
 specially  when  the  right  to  property  is
 being  deleted  from  Article  19  of  the
 Constitution.

 SHRI  M.  N.  GOVINDAN  NAIR:
 I  do  not  want  to  repeat  the  same  argu- ments  that  have  been  put  forward.  I
 stand  by  my  amendment.  I  have  found
 from  my  previous  experience  that  there
 is  no  use  in  appealing  to  the  Law  Minister.
 Before  he  became  the  Minister,  he  had
 the  capacity  to  understand  an  argument. Now  he  has  lost  that  capacity  also.  So, [  am  not  appealing  to  him  but  to  the
 House  that  they  should  accept  my  am-
 sndment.

 SHRI  HARI  VISHNU  KAMATH:
 Mr.  Speaker,  Articles  358  and  359  should, in  my  -hunble  judgment,  called  twin
 articles  and  they  go  together.  There
 are  so  many  other  things  in  life  like
 bread,  butter,  potatoes  and  onions.  Those
 things  go  together.

 (Interruptions)
 Now,  if  you  look  at  Article  359,  as  you will  see,  amendment  suggested  by  the
 Government  restricts  the  power  of  sus-
 pension  of  rights  conferred  by  Part  III.
 That  is  to  say  Article  2१  is  now  becoming
 entrenched,  the  right  to  life  and  liberty.

 MR.  SPEAKER:  That  cannot  be
 suspended.

 SHRI  HARI  VISHNU  KAMATH:
 And  rightly  so,  after  the  traumatic
 experience  of  9  months,  when  they tried  to  :aforce  dictatorship  in  our  coun-
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 try,  and  many  of  them  opposite  co-
 op2rated  heartily,  to  the  best  of  their
 abifity  and  now  some  of  them  are  re-
 penting,  but  not  all  of  them  are  repent-
 ing.  I  would  like  to  ensure  that  Article
 358  also  compliments  and  supplements
 what  Article  359  would  seek  to  ensure.
 Therefore,  in  my  amendment,  I  have
 suggested—

 355.  Page  t!,—
 after  line  27,  insert—
 ‘(iii)  after  the  existing  proviso,  tne

 following  proviso  shall  be  in-
 serted,  namely  :—
 “Provided  further  that  the  State
 shall  not  make  any  law  which
 takes  away  or  abridges  the  rights
 conferred  by  article  an.”

 Article  358  as  it  stands  to-day  reads
 as  follows  :—
 ‘“‘While  a  Proclamation  of  Emergency

 is  in  operation,  nothing  in  article  79
 shall  restrict  the  power  of  the  State  as
 defined  in  Part  III]  to  make  any  law
 or  to  tak:  any  executive  action  which  the
 State  would  but  for  the  provisions  con-
 tained  in  that  Part  b>  competent  to  make
 or  to  take,  but  any  law  so  made  shall,
 to  the  extent  of  the  incompetency.  ceas>
 to  have  effect  as  soon  as  the  Proclama-
 tion  ceas2s  to  optrate,  except  as  respects
 things  done  or  omitted  to  be  done  before
 the  law  so  ceases  to  have  effect.”

 ‘Nothing  in  this  Article  or  proviso
 thereto  restricting  the  power  to  make
 any  law  which  sceks  to  abridge,  which
 takes  away  or  abridges  the  rights  con-
 ferred  by  Article  ai.”

 In  the  Constituent  Assembly  I  had  moved
 an  amzndiment.  This  was  on  th  2oth
 Auzust,  1949,  to  the  clause  moved  by  Dr.
 Ambedkar.  I  had  moved—

 ‘Notwithstanding  anything  contain-
 ed  in  this  Article  the  right  to  move
 Suprem:  Court  or  High  Court  by.  ap-
 propriate  proceedings  by  writ  of  habeas
 corpus  (because  Article  at  by  that  time
 fad  not  been  passed.  Perhaps,  that  is
 why  I  said  (habeas  corpus)  and  all  such
 proceedings  pending  in  any  court,  shall
 not  be  suspended  except  by  an  Act  of
 Parliament.’
 This,  as  I  said  earlier,  should  go  with

 Article  358  and,  therefore,  I  said  we
 should  also  prevent  any  Law  which  res-
 tricts  or  abridges,  takes  away  the  right
 conferred  by  Article  Pie

 I
 ae

 e  the  Minister,  who  in  spite
 of  the  allergy  to  many  amendments  moved
 in  this  House  to-day,  has  made  up  his
 mind  with  regard  to  all  amendments.  I
 hope  he  will  see  his  way  to  accept  this  as
 anecessary  corrollary  of  thea  mendment
 he  will  move  in  Article  359.  I  hope
 whatever  he  may  or  may  not  do,  this
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 amendment  of  mine  will  commend  itself
 to  the  House;  otherwise  the  amendment
 to  Article  359  will  not  have  much  effect
 unless  this  is  incorporated  in  Article  358.

 MR.  SPEAKER:  Your  amended  clause
 removes  the  article  32.  Whether  that  is
 intended,  I  do  not  know.  Article  r  alone
 is  retained.  Original  article  359  takes
 away  all  the  fundamental  rights  in  Part
 III.  Article  32  is  in  Part  III.  So,  Supreme Court  cannot  be  approached  even  if  you
 save  article  ar.

 SHRI  SHANTI  BHUSHAN:  High
 Court  would  be  available.

 MR.  SPEAKER:  High  Court  alone  is
 there.  If  it  is  intended  like  that,  that  is  a
 different  matter.

 SHRI  SHANTI  BHUSHAN:  It  is
 my  misfortune  that  Shri  Govindan  Nair,
 whom  I  hold  in  the  highest  esteem,  has
 the  impression  that  I  have  become  deaf
 after  becoming  Minister.  But  I  can  assure
 him  it  is  on  account  of  so  many  hon.
 members  speaking  simultaneously  that  I
 have  become  deaf.

 So  far  as  the  spirit  of  the  amendments
 which  have  been  suggested  is  concerned,
 namely,  while  article  359  requires  a  con-
 scious  order  to  be  made  by  the  President,
 ie.  by  the  Government  to  suspend  a
 fundamental  right,  article  358  has  auto-
 matic  operation  in  so  far  as  article  I9
 is  concernd,  perhaps  the  spirit  behind
 the  amendments  is  that  even  in  regard  to
 fundamental  rights  contained  in  article  r9,
 it  should  be  a  conscious  decision  of  the
 Government  which  should  have  _  that
 effect.  But  the  amendment  which  has
 already  been  suggested,  namely,  addition
 of  clause  (2)  to  article  358  in  the  fact
 really  provides  for  that  when  it  says:

 (2)  Nothing  in  clause  (r)  shall
 apply—

 (a)  to  any  law  which  does  not  contain
 a  recital  to  the  effect—that  such
 law  is  in  relation  to  the  Proclama-
 tion  of  Emergency  in  operation when  it  is  made;  or

 (b)  to  any  executive  action  taken
 otherwie  than  under  a  law  con-
 taining  such  a  recital’

 Therefore,  the  effect  of  article  358  is
 being  completely  altered.  It  wluld  not
 wave  the  effect  of  upholding  any  and

 .svery  law  against  the  onslaught  of  funda-
 mental  rights  contained  in  article  r9.  It  will
 only  save  those  laws  which  are  enacted
 only  for  the  purpose  of  meeting  the  situa-
 tion  or  difficulties  created  by  the  emer-
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 gency  and  such  laws  will  have  to  contain
 a  recital  to  that  effect.  Even  executive
 action,  if  it  is  to  be  protected,  would  be
 taken  only  under  such  law  which  contains a  recital  that  that  law  is  necessary  in
 order  to  meet  the  situation  created  by the  emergency.  Therefore,  it  will  only be  a  conscious  decision  of  the  Govern-
 ment eviech

 will  allow  article  r9  to  be
 prevaildover  by  a_  deliberate  law.
 Therefore,  so  far  as  the  spirit  of  the  criti-
 cismis  concerned,  that  has  already  been
 taken  care  of.

 So  far  as  article  an  is  concerned,  arti- cle  358  does  not  suspend  article  2  at  all.
 It  was  capable  of  suspension  only  under
 article  359  and  that  is  being  taken  care  of.
 Therefore,  article  शा  will  always  remain
 for  prototecting  the  liberty  of  the  peoole in  every  situation.

 Clause  43—(Amendment  of  article  359.)
 MR.  SPEAKER  :  We  shall  now

 take  up  clause  qr.
 SHRI  SOMNATH  CHATTERJEE  :

 I  beg  to  move  :—

 Pages  Tr  and  2,—
 for  clause  Ar,  substitute—

 “4r.  Article  359  of  the  constitution shall  be  omitted.”’  (21)
 SHRI  ७.  M.  BANATWALLA

 (Pounani)  :  I  get  to  move  :

 Page  wy,  line  39,—
 for  “(except  article  27)7  substitute—

 “(except  articles  27  and  25)”  (50)
 SHRI  KANWAR  LAL  GUPTA  :  I

 beg  to  move  :—

 Page  Uy  line  39,—
 for  “‘article  २77  substi  tute—

 ‘articles  20  and  २77  (425)
 SHRI  DHIRENDRA  NATH  BASU  :

 I  beg  to  move  :—

 Page  r:,—
 after  line  39,  insert—

 (aa)  in  clause  (i),  the  words  “‘in
 consulatation  with  the  Council
 of  Ministers”  shall  be  inserted
 at  the  end  ;  (426)

 SHRISOMNATH  CHATTERJEE  :
 Sir,  our  objection  to  the  retention  or  arti-
 cle  359  in  the  Constitution  is  basic,  be-
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 {Shri  Somnath  Chatterjee]
 cause  you  are  aware  that  by  the  Thirty-
 eighth  amendment,  after  clause  (Q)  sub-
 clause  (A)  to  the  article  359  was  inserted.
 Previously  there  was  suspension  of  the
 remedy  while  article  359  was  enlarged  by
 suspending  the  right  as  a  whole  with  the
 issuance  of  a  Prolamtion  of  Emergency.
 Therefore,  so  far  as  fundamental  rights  in
 Part  III  are  concerned,  we  do  not  know  to
 meet  what  emergent  situation  would  any of  the  fundamental  rights  stand  in  the
 way  of  the  Government  doing  its  duty  to
 the  people.  We  are  happy  that  at  least
 Article  ar  is  being  protected  and  during  the
 emergency,  Article  21  cannot  be  abro-
 gated  or  out  in  cold  storage.  If  you  go
 through  the  minimum  freedoms  ;  basic
 freedoms  in  Part  III  of  the  Constitution, there  is  nothing  which  will  stand  in  the
 way  of  safeguarding  the  interests  of  the
 country,  but  these  are  used  against  the
 people  as  such  and  not  for  prontecting  the
 country’s  interests.  That  is  why,  on
 principle,  we  are  against  358  and  359 and  we  want  that  they  should  be  deleted.
 So  far  as  the  powers  are  concerned  there
 are  ample  powers  and  they  are  still  keep-
 ing  the  preventive  detention  law.  There
 are  other  laws  which  can  de2!  with  a  real
 emergency.

 There  should  not  be  blanket  abroga- tion  so  far  as  Fundamental  Rights  are  con-
 cerned,  even  apart  fromig.  Even  though the  Government  is  trying  to  preserve Article  2  intact,  the  other  rights  should
 also  be  placed  in  similar  footing.

 SHRI  6.  M.  BANATWALLA
 (Pounani):  It  is  rather  unfortunate
 that  Fundamental  Rights  are  being  treat-
 ed  with  scant  respect.  I  submit  that  the
 Fundamental  Rights  mentioned  in  Part
 III  are  the  minimum  that  are  guaranteed
 because  while  enumerating  the  rights  as
 fundamental  rights  in  Part  III,  several
 other  rights  which  are  natural  rights  have
 been  shut  out  from  being  guaranteed.
 Secondly,  all  these  Fundamenal  Rights mentioned  in  Part  III  are  subject  to
 several  restrictions.  Therefore,  the
 Fundamental  Rights  mentioned  in  Part
 III  are  the  minimum  that  must  be  gua- ranteed  under  all  circumstances.  These
 Fundamental  Rights  are  there  in  the  Cons-
 titution  as  a  matter  of  social  policy  and
 not  as  a  matter  of  any  convenience  for
 any  individual.  Therefore,  the  best
 and  the  ideal  situation  would  be  that  these
 Fundamental  Rights  should  never  be
 subjected  to  any  suspension  whatsoever.
 However,  if  that  position  is  not  accept- able  to  the  Government,  then  in  that
 case,  my  amendment  suggests  that  as
 Article  a  can  never  be  suspended  in  an
 emergency,  in  the  same  manner  Article
 25  should  also  be  so  entrenched  that  it
 cannot  be  suspended  in  any  emergency atall.  This  Article  25  relates  to  freedom
 of  conscience,  religious  freedom,  etc.
 It  does  not  comein  the  way  of  functioning
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 of  the  Government  or  any  conceivable
 situation  of  theemergency.  Therefore,
 when  Article  2  is  sought  to  be  so  entren-
 ched  that  it  cannot  be  suspended  in
 any  emergency,  there  is  no  reason  why, Article  25  guaranting  the  freedom  of
 consience  and  the  religious  freedom
 should  not  also  be  so  entrenched.  There-
 fore,  without  dilating  further  upon  the
 nature  of  the  concept  of  religious  freedom
 which  is  the  first  and  foremast  and  basic
 freedom,  I  have  to  appeal  to  this  House  to
 rise  above  all  consideration  to  see  that
 this  basic  freedom  is  so  entrenched  that
 it  cannot  be  suspended  during  he  emer-
 gency.

 The  origin  of  the  term  ‘freedom’  is  to
 be  found  in  the  concept  of  religious  free-
 dom.  J  am  not  trying  to  dilate  on  that
 theory  but  I  am  only  pressing  upon  the
 same  in  order  to  emphasise  two  things. In  the  first  place,  the  fundamental  Rights mentioned  in  Para  III  are  the  minimum
 and  are  there  as  a  matter  of  social  policy and  not  as  a  matter  ofindividual’s  conve-
 ience.  Secondly,  Article  25  should  be
 so  entreched  that  it  cannot  be  suspended even  during  the  emergency.

 SHRI  K.  A.  RAJAN  (Trichur)  :  I
 need  not  dilate  on  what  is  in  the  best
 interests  of  the  country.  Ths  clause
 should  not  be  there.  The  experience  we
 had  shows  that  fundamenal  rights  were
 forfeited  so  that  it  is  a  very  dangeous
 clause,  and  so,  I  want  that  it  should  be
 deleted.

 श्री  कंवर  लाल  गुप्त:  अध्यक्ष  महोदय

 कि  इमजेन्ती  के  दौध्नन  अटिकल  2]  को
 सस्पेंड  नहीं  किथा  जायेगा  ।  मेधा  संशोधन
 यह  है  किइस  क्लाज  में  अअटिकल  2)  के  साथ
 आटटिकल  20  को  भी  रखना  चाहिए  ताकि
 ग्रटिकल  20  को  भी  इमजें तो  के  दौद्नन
 सस्पेंड  न  किया  जासक।  आट्टिकल  2
 में  कहा  गया  है:

 “No  person  shall  be  deprived  of  his
 life  or  personal  liberty

 cucept according  to  procedure  establish-
 ed  by  law.”

 इस  आटिकल  को  इमर्जेसी  के  दौरान

 भी  बनाये  रखने  के  लिए  मंत्री  महोदय  ने

 जो  संगोगबत  पगा  है  उसके  लिए  मैं  उन्हें
 बधाई  देता  ईं  क्योंकि  यह  एक  हिस्टारि-
 कल  डिसिज्ञन  है  कि  इमजेन्सी  के  दिनों  में
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 भी--खर।ब  से  खराब  स्थिति  में  भी--
 किसी  को  राइट  टु  लाइफ  और  पर्सनल  लिबर्टी
 से  वंचित  नहीं  किया  जायेगा।

 हमने  इमर्जेन्सी  के  दिनों  में  देखा,  और
 अनुभव  किया,  कि  जहां  इन्दिरा  जी  को
 मडेर  अफ़  डेमोक्रेपी  कहा  जा  सकता  है,
 वहां  हम  सुप्रीम  कोर्ट  को  एबेटमेंट  आफ़
 मर्डरिंग  दि  डेमोक्रेप्ती  क ेलिए  एक्यूज़  कर
 सकते  हैं।  हम  लोग  जेल  से  याचिका  लेने
 के  लिए  सुप्रीम  कोर्ट  जाते  थे  t  सुप्रीम
 कोर्ट  ने  इमजेंन्सी  के  दिनों  में  फ़ैसला  दिया--
 जस्टिस  खन्ना  को  छोड़  कर  बाकी  जजों  नें
 कहा  कि  'शइट  टु  लाइफ़  नहीं  है,  अप  हेवियस
 कार्यस  नहीं  कर  सकते,  आप  यह  मालूम  नहीं
 कर  सकते  कि  डिटेंशन  की  ग्र,उंदज़  क्या  हैं,
 कोर्ट  भी  यह  नहीं  पूछ  सकती  है  कि  ग्र।उंड्ज
 क्या  हैं,  अबर  रंग  आइडेंटिटी  कीवजह  से
 कोई  पकड़ा  जाये--प्रगर  मेरी  जगह  कामत
 साहब  को  पकड़  लिया  जाये,  और  यह
 स/बित  हो  जाये  कि  कामत  साहब  को  ग्रलत
 तौर  पर  पकड़ा  गय।  है--,  तब  भी  कोर्ट  उसमें
 इन्ट फीयर  नहीं  कर  सकती  है,  अगर
 कोई  कांस्टेबल  किसी  को  शूट  भी  कर  दे,
 तब  भी  अदालतों  के  पास  उसमें  दखल  देने
 के  लिएु  कोई  तरीका  नहीं  है।  इस  लिए
 मंत्री  महोदय  ने  यह  जो  एमेंडमेंट  रखा  है,
 उसके  लिए  मैं  उन्हें  बधाई  देना  चाहता
 हुं ।

 श्रब  आप  आटिकल  20  देखिए:
 “  “(1)  No  person  shall  be  convicted

 -of  any  offence  except  for  violation
 -of  a  law  in  force  at  the  time  of
 ‘the  commission  of  the  act  _charg- -ed  asan  offence,  norbe  subjected to  a  penalty  greater  than  that
 which  might  have  becn  inflicted
 under  the  law  in  force  at  the  time
 of  the  commission  of  the  offence.

 (2)  No  person  shall  be  prosecuted  and
 punished  for  the  same  offence
 more  than  once.””

 मैं  मंत्री  महोदय  से  यह  पुछता  चाहता  हूं
 कि  अगर  कल  कोई  ऐसी  सरकार  आ  जाये,
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 जो  इमजेंन्सी  लागू  कर  के  किसी  ऐसे  काम

 को  अफ्स  बना  देना,जो  पहले  अफेंस  नहीं
 था,  उस  को  रेद्रोस्पेक्टिव  इफ़ेक्ट  दे  दें,
 और  पकड़  कर  अन्दर  कर  दे,  तब  क्या

 होगा?  आज  जनता  पार्टी  का  मेम्बर

 होन।  कोई  आफेंन्स  नहीं  है।  मान  लीजिए,
 बाद  में  कोई  सरकार  ा  जाये,  जो  यह  कहे
 कि  जो  व्यक्ति  जनता  पार्टी  का  मेम्बर  था,
 उसे  सज्ञा  दी  जायेगी,  या  कोई  सरकार

 किस  ऐसे  काम  को  इमजेंन्ती  लागू  कर  के

 श्राफ  बना  दे,  जो  आज  ब्रफेंप  नहीं  है।

 यह  नहीं  होना  चाहिए।  जो  आज  आफेंस

 है,  वही  रहना  चाहिए।  हां,  अगर  इमजेंन्सी
 में  कोई  नथा  कानून  बना  कर  किसी  को  सजा
 दी  जाये,  तो  ठीक  है।  लेकिन  उसको

 रेट्रोस्पेक्टिव  इफेक्ट  नहीं  देना  चाहिए,
 श्रौर  जो  सजा  पहले  थी,  वही  रहनी  चाहिए।
 शाज  मुझे  मालूम  है  कि  मुझे  क्या  काम

 करना  हैग्ौर  कपा  नहींकरना  है,  यह  गलत

 काम  है,  जो  मुझे  नहीं  करना  है;  यह
 आफेंस  है  और  यह  आफ़ेस  नहीं  है।  जो

 पहले  ऑफिस  नहीं  था,  अगर  इसम्जेन्सी  में

 उसे  ऑ्ाफेंस  बना  दिया  जाये,  और  सज़ा  भी

 ज्यादा  कर  दी  जाये,  तो  यह  नैचुरल  जस्टिस

 के  खिलाफ़  होगा।  जहां  आपने  आर्टिकिल

 21को  ज़िन्दा  रखा  है  एमजेंधी  में  मैं  मांग

 करूंगा  कि  आटिकिल  20  को  भी  आप

 जिन्दा  रखिए  ।  यह  न्याय  होगा  और

 इसके  लिए  मैं  आप  को  बंधाई  भी  दूंगा।

 SHRI  DHIRENDRANATH  BASU:
 Mr.  Speaker,  Sir,  in  the  morning  the
 Law  Minister  has  explained  and  _  replied
 on  clause  38  where  he  supported  ‘“‘armed
 rebellion  ?  in  place  of  ‘“‘internal  dis-
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 [Shri  Dhirendranath  Basu]
 turbances””  which  we  opposed.  Here
 again  our  esteemed  friend  has  come  for-
 ward  for  suspension  of  Fundamental
 Rights  of  the  people.  In  Part  III,  the
 Fundamental  Rights,  as  mentioned,  are
 the  most  minimum  which  should  not  be
 taken  aay  by  the  Government.  What
 do  we  find  in  the  Constitution  (Forty- fifth  Amendment)  Bill  ?  What  is  he
 going  to  do  here  ?  He  has  _  already
 changed  “‘internal  disturbances’?  into
 “farmed  rebellion’.  That  jis,  it  relates
 to  matters  of  States.  The  States  should
 be  competent  enough  to  check  intinal
 disturbances.  And  what  is  the  definiticn

 of  “‘rebellion’’  ?

 Again,  Article  358  and  359  are  re-
 dundant.  They  should  be  deleted.
 There  is  no  necessity  of  retaining  them  in
 the  Constitution.  (Amcndment)  Bill.

 Sir,  suspension  of  Fundamental  Rights is  very  serious.  That  means  people  will
 not  be  allowed  to  go  to  any  court,  they will  not  be  allowed  to  go  to  a  district  court
 or  a  High  Court  or  Supreme  Court,
 What  is  this  ?  We  cannot  accept  this

 ition,  So,  I  would  request  the
 om  Minister,  through  you,  to  with-
 draw  these  Articles  358  and  359.  There
 is  no  necessity  for  them.

 SHRI  SHANTI  BHUSHAN  :  If,
 through  you,  I  could  have  the  attenticn
 of  Mr.  Govindan  Nair,  I  would  be  able
 to.  demonstrate  now  that  I  have  not
 grown  deaf  because  I  am  in  the  happy
 Position  of  being  able  to  accept  cne
 amendment  suggested  by  Shri_  Kanwarlal
 Gupta.  I  am  happy  that  he  has  pointed out  that  not  only  Article  2r  is  an  essential
 safeguard  for  the  life  and  liberty  of  the
 people,  but  Article  20  also  is  an  essential
 safeguard  for  the  life  and  liberty  of  the
 people

 because  if  Article  21  is  capable  of
 ing  suspended  during  the  Emergency, then  after  suspending  it,  a  method  can

 be  found  for  victimising  people  by
 creating  a  retrospective  law  to  convert
 the  acts  which  were  innocent  at  the  time
 when  they  were  committed  into  crimes
 and  thereafter  punish  a  perscn.  So  I
 am  happy  that  he  has  pointed  it  out  and
 I  would  be  accepting  the  amendment  of
 Mr.  Kanwarlal  Gupta  that  Article

 20  be  also  added  along  with  Article  2  in
 this  proviso  to  Article  359.

 So  far  as  the  other  Fundamental
 Rights  are  concerned,  hcn.  Members  have
 said  that  there  should  be  total  deleticn
 of  Article  359.  I  am  sorry  I  am  not  ina
 position  to  accept  it  because  after  all,
 declaration  of  Emergency  is  with  a
 purpose  and  the  purpose  is  all  right  if
 some  Fundamental  Rights  come  in  the
 way  of  tackling  the  situation  for  preserving the  vecurity  of  the  country.  Then  in
 that  case,  those  Fundamental  Rights should  not  be  allowed  to  come  in,  So
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 far  as  the  right  to  life  or  liberty  is  con-
 cerned,  it  stands  on  a  different  footing
 compared  to  other  Fundamental
 Rights.  But  we  haveintroduced  another
 safeguard  in  Article  359  also  that  it will  protect  only  those  laws  which  are
 for  the  purpose  of  tackling  the  Emergency and  which  contain  that  recital.

 SHRI  HARI  VISHNU  KAMATH  :
 How  about  Article  32  ?

 SHRI  SHANTI  BHUSHAN  :  So
 far  as  Article  32  is  concerned,  I  don’t
 think  so  because  for  the  contravention
 of  any  Fundamental  Right  which  is  not
 suspended  it  is  open  to  a  person  ६०  _  go to  the  High  Court  and  after  the  High
 Court,  of  course,  an  appeal  lies  to  the
 Supreme  Court.  I  don’t  think  at  any time  anybody  would  think  of  suspending Article  32  because  it  does  not  serve  any
 purpose.  In  fact,  there  are  many other  Fundamental  Rights  also  which  no
 governmeent  will  ever  think  of  suspending them.  But  then  when  you  are  having Article  359  in  general  terms,  then  in
 that  case  you  have  to  be  scientific  in
 respect  of  every  Fundamental  Right and  every  part  thereof.  Otherwise,  so  far
 as  the  right  to  life  and  the  right  to
 liberty  are  concerned,  they  are  most
 essential  because  there  can  be  a  desire  to
 abuse  that  power.  But  so  far  as  other
 Fundamental  Rights  are  concerned,  one
 need  not  have  those  apprehensions  be-
 cause  one  can  always  go  to  the  High Court  and  after  the  High  Court  to  the
 Supreme  Court.  So,  I  don’t  think,  it  is
 justified  on  a  practical  plane,

 SHRI  HARI  VISHNU  KAMATH  :
 Why  go  to  the  Supreme  Court  via  the
 High  Court  Why  not  directly  ?
 Sir,  you  had  also  expressed  seme  dcevbts
 about  it  a  little  while  ago

 MR.  SPEAKER  :  I  do  not  ccme  into
 the  picture.

 Clause  42—(Amendment  of  orticle  ६९९)

 SHRI  SOMNATH  CHATTERJFF: I  beg  to  move  :

 Page  r2,

 for  clause  42,  substitute—

 42,  Article  360  of  the  Constitution
 shall  be  omitted.”’  (22)

 SHRI  EDUARDO  FALEIRO:  F
 beg  to  move  :

 Page  ra,
 Omit  line  26.  (403)
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 SHRI  SOMNATH  CHATTERJEE  :
 Sir,  we  want  the  deletion  of  article  360
 by  this  amendment.  Because,  this  article
 seems  to  confer  power  on  the  Central
 ‘Government “to  give  directions  to  the
 State  to  observe  such  canons  of  _  financial
 propriety  as  may  be  specified  in  the
 directions,  and  to  the  giving  of  such
 other  directions  as  the  President  may
 deem  necessary  and  adequate  for  the
 purpose.’?  Under  article  360  the  Central
 Government  is  supposed  to  be  the  reposi-
 tory  of  wisdom  and  all  gocd  idea  of
 financial  propriety  and  financial  good
 behaviour.  So  far  as  the  power  to
 decare  an  emergency  under  article  360
 is  concerned,  it  is  subjective  and  there
 are  no  guidelines  here.  This  can  he
 used  as  a  means  of  curbing  the  powers  of
 the  State  Government.  There  are
 various  obligations  on  the  State  Govern-
 ments  under  the  Constituticn  and  there
 are  good  reasons  for  a  reconsideraticn
 of  the  distribution  of  powers  between  the
 Centre  and  the  States  ;  I  am  not  going
 into  it  at  the  mcment.

 The  provisions  of  article  360  of  the
 constitution  have  not  been  taken  re-
 course  to  so  far,  subject  to  correction.
 But  when  we  are  considering  amendments
 and  undoing  the  provisicns  in  the  Ccnsti-
 tution,  as  amended  by  the  42nd  Amend-
 ment,  we  should  review  such  prcvisicrs
 in  the  Constituticn  which  affect  not  cnly
 the  basic  rights  of  the  human  beings  but
 also  the  minimum  powers  of  the  State
 Governments  under  the  so-called  quesi-
 federal  structure  in  this  country.  This
 arrogation  of  powers,  or  the  concen-
 tration  of  powers,  in  the  hands  of  the
 Centre  is  not  in  keeping  with  the  federal
 structure  of  the  Constituticn,  ard

 oo an  in-built  opportunity  or_  sccpe  for
 interfering  with  the  State  Gcvernments
 which  do  not  toe  the  line  of  the  Central
 Government.  Because  of  this  provision,
 at  any  point  oftime  the  Government  at
 the  Centre  will  have  the  power  of  interfer-
 ing  with  the  State  Governments.  Pro-
 bably  the  days  of  tyrants  are  not  over.
 Therefore,  we  should  have  such  protecticn
 for  the  States.  because  for  the  fulfilment of  a  proper  federal  structure,  to  give  a
 proper  opportunity  to  the  State  Govern- ments  to  look  after  their  own  affairs, there  should  not  be  unnecessary  inter-
 ference,  or  even  any  interference  with  the
 exercise  of  their  rights  and  powers.
 Therefore.  prima  facie  this  article  seems
 to  be  a  hindrance  to  the  proper  func-
 tioning  of  a  federal  structure,  and  so
 this  should  be  deleted.

 *SHRI  5.  6.  MURUGAIYAN
 (Nagapattinam)  :  Hon.  Mr.
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 Spzaker,  Sir,  I  would  like  to  say  a  few
 words  on  my  Amendment  No.  99  to
 Clause  42,  which  seeks  the  removal  of
 Article  360  of  the  Constitution.  As  my hon.  friend  who  preceded  me  pointed
 out,  Article  360  of  the  Constitution, which  enables  the  declaration  of  Emer-
 gency  if  a  situation  has  arisen  whereby  the
 financial  stability  or  credit  of  India  or  of
 any  part  of  the  country  thereof  is  threaten-
 ed,  is  an  anathema  to  the  concept  of
 federalism.

 We  have  experienced  49  months  of
 Emergency  declared  by  Shrimati  Indira
 Gandhi  during  which  the  fundamental
 rights  of  the  citizens  were  abrogated, the  rights  of  labour  to  form  themselves  into
 Unions  were  forfeited,  their  inherent
 right  to  strike  was  impinged  upon,  the
 Bonus  Law  was  repealed,  depriving  the
 workers  of  their  legitimate  share  in  pro-
 fits,  the  capitalists  and  those  in  authority were  enabled  to  enjoy  maximum  bene-
 fits  in  such  an  authoritarian  administra-
 tion  while  those  opposed  were  thrown  out
 their  jobs.  All  these  undemocratic  and
 anti-pzople  actions  were  taken  under  the
 shelter  of  Article  352  of  the  Constitution
 under  which  the  Proclamation  of  Emer-
 gency  was  resorted  to.  It  is  really  re-
 grettable  that  Article  352  is  being  re-
 tained  under  this  Amending  Bill.  It
 mikes  little  difference  that  ‘internal
 disturbance’  is  being  substituted  by ‘arm:d  rebellion’  through  this  amend-

 legislation.  My  party  is  opposed  to
 retention  of  Article  352.  empowering the  Government  (०  declare  Emergency on  the  guise  of  internal  disturbance  or

 on  the  guise  of  armed  rebellion,

 Sim'larly  w2  are  opposed  to  retention
 of  Article  369  also  which  may  be  utilised
 for  perpetuating  oneself  or  his  or  her
 party  in  power.  We  are  afraid  that  this
 Article  360  would  also  be  misused  for
 some  ulterior  motives.  We  want  that
 this  Article  360  should  be  removed  from
 the  Constitution.  I  am  sure  that  the
 hon.  Minister  of  Law  will  bear  in  mind
 the  experience  of  340  months  of  Emer-
 and  agree  to  my  amendment
 No.  ‘199.

 MR.  SPEAKER  :_  Financial  Emer-
 gency  is  totally  different  from  other
 Emergencies.  Shri  Eduardo  Faleiro.

 SHRI  EDUARDO  FALEIRO  | I  do  not  wish  to  speak,

 SHR  bial
 BHUSHAN  :  I am  sorry  I  am  not  in  a  position  t to  the  deletion  of  article  360  because  the

 *The  original  speech  was  delivered  in  Tamil.
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 purpose  of  article  360  is  to  protect  the
 country  from  Financial  Emergency. If  at  any  time  there  is  a  Financial  Emer-
 gency  and,  therefore,  a  financial  dis-
 cipline  has  to  be  maintained,  then,  such
 an  article  is  necessary.

 Clause  43—(Insertion  of  new  article  363.A)
 SHRI  6.  M.  BANATWALLA  :  I  beg to  more  :—
 Page  :2,—

 after  line  38,  insert—

 *(rA)  Notwithstanding  anything
 contained  in  this  Constitution,
 there  shall  be  no  previous  res-
 traints  upon  publication  of  any
 matter  in  a  newspaper  :

 Provided  that  reasonable  restraints
 may  be  imposed  in  relation  toa Proclamation  of  Emergency  in
 operation  declaring  that  the
 security  of  India  or  any  part  of
 the  territory  thereof  is  threatenei
 by  war  or  by  external  aggres-
 sion.”  (5I).

 "SHRI  R.  .K.  MHALGI  :  I  beg  to
 move  ४०७

 Page  ‘12,  line  30,—
 omit  ‘‘in  a  newspaper”  (76).

 SHRI  RAGHAVJI  :  I  beg  to  move  :—=

 Page  ‘12,  line  33,—
 after  “State”  insert  “or  any  court”

 (399):
 SHRI  G.  M.  BANATWALLA  :  Mr.

 Speaker,  Sir,  I  am  moving  a  very  impor-
 tan  amendment  and  it  is  with  respect  to
 the  freedom  of  the  press.  My  amend-
 ment  seeks  to  do  away  with  any  concept
 of  pre-censorship  whatsoever.

 The  Government  has  come  forward
 with  a  half-hearted  attitude  towards  the
 freedom  of  ti:e  press.  It  has  been  accep-
 ted  that  there  will  be  no  censorship

 whatsoever  under  any  circumstances  on  the
 proceedings  of  Parliament  ar  d  legislature.
 However,  limiting  this  to  the  proceedirgs of  Parliament  and  legislature  is  only  a
 half-hearted  measure.

 After  having  gone  through  the  experi- ence  of  g9  months,  one  expected  the
 Government  come  forward  with  a
 constitutional  guarantee  to  the  effect
 that  the  press  in  our  free  and  democratic
 country  will  never  be  strangulated  at  any
 point  of  time  and  that  there  shall  and  there
 ought  to  be  no  pre-censorship  whatever
 on  any  publication  under  any  circums-
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 tances.  We  know  that  during  the
 Emergency,  the  c  ip  was  used in  order  to  suppress  any  views  ag  inst  the
 Government  and  to  play  up  the  views  that would  go  to  support  the  Government. There  was  killing  of  news  ;  there  was
 distortion  of  news.

 I  may  very  briefly  state  one  personal experience.  The  national  executive  of
 my  party,  the  Indian  Union  Muslim
 League,  met  in  Delhi  during  the  Emer-
 gency  and  passed  a  resolution  against
 compulsory  sterilisation.  The  very  next
 morning,  we  were  shocked  to  find  the news  stating  that  the  resolution  had  been
 passed  in  favour  of  the  population  policy of  the  then  Government.  When  we
 approached  the  authorities,  we  were  told that  suchwere  the  orders  of  the  Censor
 authorities.  Therefore,  there  can  be  no such  attitude  whatsoever  in  a  democracy. We  have  known  and  we  now  have  a  bitter
 experience  that  strangulating  the  press is  strangulating  democracy.  The
 guidelines  or  censorship  laid  down
 that  even  the  decisions  of  the  courts  and even  the  proceedings  of  the  courts  shall  be
 censored.  Such  was  the  State  of  affairs
 and  such  was  the  blatant  abuse  of  autho-
 rity  that  the  courtshad  to  intervene  to
 observe  that  :

 “It  was  not  the  function  of  the  Censor
 acting  under  the  Censorship Order  to  make  all  newspapers  and
 periodicals  trim  their  sails  to  one
 wind  or  to  tow  along  in  a  single file  or  to  speak  in  chorus  with  one
 voice.”

 But  even  the  proceedings  of  the  courts
 and  even  the  decisions  of  the  courts  were
 subjected  to  censorship  and  were  not
 allowed  to  be  published.  Some  guide- lines  were  laid  down,  no  doubt,  but  it  is
 shocking  that  even  the  guidelines  them-
 selves  were  subjected  to  censorship  and
 could  not  be  published.

 In  the  case  of  Shri  C.  Vaidya  versus
 ShriD’Penha,  Chief  Censor,  the  Court
 observed  ;

 “People,  therefore,  have  an  inde-
 feasible  right  in  a  democracy  to
 judge  the  governmental  policies and  must,  therefore,  have  a  right to  point  out  to  t  e  Government
 errors  in  its  policies  so  that  the
 Government  may  correct  them
 and  set  itselfon  the  correct  action
 if  it  has  strayed  away  from  it.”
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 The  Court  has  further  observed  :
 “Public  criticism,which  is  the  _life-

 line  of  democracy,  is  sought  to
 be  cut  by  these  guidelines...... to  permit  such  guidelines  to
 operate  even  for  a  moment
 more  will  be  destructive  of  our
 cherished  democratic  social
 order.”

 I  therefore  submit  that,  when  the
 Government  has  come  forward  to  ensure
 that  there  shall  be  no  censorship  of  Parlia-
 mentary  proceedings  and  of  the  proceed-
 ings  in  the  Legislatures,  my  Amendment
 seeks  complete  freedom  of  the  Press  to  the
 effect  that  there  shall  be  no  censorship,
 whatsoever,  in  this  free,  democratic
 country,  viz.  India.

 SHRIR.K.  MHALGI  :  Two  Amend-
 ments  stand  in  my  name,  but  I  am  moving
 only  the  Amendment  at  Sl.  No.  176. There  is  no  reason  why  a  publication
 other  than  in  a  newspaper,  if  it  is  subs-
 tantially  true  and  is  made  without  malice,
 should  not  have  the  same  freedom  from
 court  proceedings.  There  is  nothing
 specially  sacrosanct  about  publication  in
 a  newspaper.  Hence  my  amendment.

 SHRI  SHAMBU  NATH  CHARTUR-
 VEDI  (Agra)  i  My  Amendment  is  only
 about  the  deletion  of  the  words  “‘unless
 the  publication  is  proved  to  have  been
 made  with  malice’.  The  Clause  reads  :

 “No  person  shall  be  liable  to  any
 proceedings,  civil  or  criminal, in  any  court  in  respect  of
 the  publication  in  a  newspaper  of
 a  substantially  true  report  of
 any  proceedings  of  either  House
 of  Parliament  or  the  Legislative
 Assembly,  or,  as  the  case  may  be,
 either  House  of  the  Legislature, of  a  State,  uneless  the  publication is  proved  to  have  been  made  with
 malice’.

 If  it  is  a  substantially  true  report, then  the  question  of  malice  does  not  arise
 and  this  part  of  the  clause  should  not  be
 there.  It  should  therefore  be  deleted, in  the  interests  of  unfettered  freedom
 of  the  Press.

 at  राजव  ह  :  अमामे  महोदय,
 आपात्क  जःत  स्थिति  के  दौग  हां  एक
 ओर  ना:  यमा  और  विध  भाओं  की
 कार्य पाही  के  प्रकाशन  पर  प्रति  न्‍्ध  लगा
 हुआ  थ।  प्राए  उसको  बंपर  वता  था,
 वहां  दूही  य्ाएं  हिन्दुस्तात  के  न्यायालयों,
 जिन  में  उच्च  न्यायालय  ो  ये,  उन  सब
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 न्यायालयों  को  कायत्राहो  के  प्रकाशन
 पर  भी  सैंसर  लगा  हुमा  था  और  न  केवल
 सैंसर  लगा  दुम  था  अपितु  अगर  किसी  ने
 उस  को  प्रकाशित  कर  दिया,  तो  उस  की
 तंग  किया  जाता  था  7  अभी  जो  माननीय
 मंत्री  जी  ने  र्ेंडमेंट  प्रस्तुत  किया  है,  उस  में
 केवल  लाक  समा  और  राज्य  सभा  की
 कार्यवाहियों  को  हो  संरक्षण  प्रदान  करने
 को  बात  है।  लेकिन  न्यायालय  की  जो
 कारंवाई  है  उसके  प्रकाशन  को  यह  सुरक्षा
 प्रदान  नहीं  करता  है।  इस  में  दिया  हुआ
 है

 “No  person  shall  be  liable  to  any
 proceedings,  civil  or  criminal, in  any  court  in  respect  of  the
 publication  in  a  newspaper  of
 a  substantially  true  report  of
 any  proceedings  of  either  House
 of  Parliament  or  the  Legislative
 Assembly,  or,  as  the  case  may
 be,  either  House  of  the  Legisla-
 ture,  of  a  State...”

 I  want  the  following  words  to  be
 added  here,  After  ‘State’,  ‘‘or  any court’’.

 a  मेरा  संरोधन  है  जो  बहुत  छोटा  सा
 है।  मैं  आशा  करता  हूं  कि  विधि  मंत्री
 इसको  स्वीकार  कर  लेंगे  ny

 SHRI  SHANTI  BHUSHAN:  I  thought that  it  would  not  be  possible  to  find
 any  fault  with  this  particular  Clause.
 But  I  must  acknowledge  the  ingenuity  of
 the  hon.  Members  that  they  have  been
 able  to  find  fault  even  with  this  Clause.
 It  has  been  suggested  that  the  Clause
 should  have  created  a  total  ban  on  any kind  of  censorship.  I  will  remind  the
 hon.  Members  of  article  9  which  con-
 tains  the  freedom  of  speech—which  in-
 cludes  freedom  of  press  also.  Only  rea-
 sonable  restrictions  which  are  necessary in  the  interest  of  the  country  alone  can
 be  imposed  except  during  the  period  of
 Emergency  when,  in  the  interest  of  the
 security  of  the  country,  something  may be  required.  The  purpose  of  this  Clause
 is  to  say  that,  at  any  time,  even  during the  period  of  the  Emergency,  the  voice
 of  the  nation  will  not  be  stifled,  because
 the  voice  of  this  House  or  any  House  of  a
 Legislature  is  the  voice  of  the  nation.
 It  was  by  stifling  the  voice  of  the  nation
 that  those  conditions  during  the  period  of
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 internal  Emergency  could  be  created.
 Therefore,  this  safeguard  is  being  in-
 troduced  that,  under  no  circumstances,
 shall  the  voice  of  the  nation  be  stifled.

 So  far  as  freedom  of  the  press  is  con-
 cerned,  that  is  taken  care  of  by  article
 19.

 Clause  44—(Amendment  of  article  366).
 SHRI  DINEN  BHATTACHARYA

 (Serampore)  :

 Page  ‘13,  line  i0,
 add  at  the  end—

 “and  in  which  there  is  public
 ownership  of  all  means  of  pro-
 duction,  distribution  and  ex-
 change”?  (23)

 SHRI  MRITUNJAY  PRASAD
 (Siwan)  :

 Page  3,—
 for  lines  5  to  7,  substitute—

 5५7)  the  expression  ‘‘REPUBLIC”
 as  qualified  by  the  expression
 “SECULAR”,  means  a  republic
 in  which  there  is  equal  respect for  all  religions  and  neither  any
 religious  bias  is  permitted  in  the
 affairs  of  the  State  nor  the  State
 is  allowed  to  interfere  in  the
 sphere  of  religion  ;  and’  (37)

 Page  3,—
 for  lines  8  to  ‘10,  substitute—

 ‘(2)  the  expression  ‘‘REPUBLIC”
 as  qualified  by  the  expression
 “SOCIALIST”,  means  a  repub-
 lic  in  which  the  values  of  justice,
 liberty,  equality,  and  fraternity
 are  realised  and  there  is  free-
 dom  from  all  forms  of  exploi-
 tation,  social,  religious,  political and  economic.’  (32)

 SHRI  SHAMBHU  NATH
 CHATURVEDI:  I  beg  to  move:

 Page  3,—
 for  Clause  44,  substitute—

 ‘44.  In  the  Preamble  to  this  Con-
 stitution  the  words  “SOCIALIST
 SECULAR  shall  be  omitted.’  (86)

 SHRI  P.  K.  KODIYAN  (Adoor):
 Page  ‘13,  lines  6  and  7,

 for  ‘“‘there  is  equal  respect  for  all
 religions;  and’?  substitute  ‘‘all  citi-
 zens  irrespective  of  their  religious

 beliefs  or  not  shall  have  equal
 rights  and  opportunities;  and”  (200)

 Page,  13,
 for  lines  8  to  10,—

 ‘(2)  the  expression  “REPUBLIC”
 as  qualified  by  the  expression “SOCIALIST”  means  a_re-
 public  in  which  there  shall  be
 social  ownership  of  all  means  of
 production,  distribution  and  ex-
 change  and  there  shall  be  free-
 dom  from  all  forms  of  exploi- tation,  social,  political  and  eco-
 nomic’.(20:)

 26  hrs.
 SHRI  VAYALAR  RAVI:
 Page,  3—

 omit  lines  5  to  7.  (253)
 Page  33,—

 omit  lines  8  to  r0.  (254)
 SHRI  B.  C.  KAMBLE:

 Page  ‘135  lines  6  and  7,—

 for  “in  which  there  is  equal
 respect  for  all  religions’’.  substitute
 ‘‘whose  affairs  areinon-  religious and  means  a  republic  which
 does  not  discriminate  on  the  grounds of  religion’’  (310)

 Page  ‘13,  lines  9  and  0,—
 for  ‘“‘means  a  republic  in  which  there
 is  freedom  from  all  forms  of  ex-
 ploitation,  social,  political  and  eco-
 nomic
 substitute—

 “means  Indian  Republic  having
 ownership  and  control  of  all  means
 of  production  and  distribution.”
 (git)

 Page  ‘13,  line  7,

 after  ‘all  religions”  fy

 “and  the  State  shall  not  discriminate
 against  any  person,  or  group  of
 persons  on  the  ground  of  reli-
 gion,  not  shall  the  State  favour
 any  one  religion  as  between
 religion  and  religion  in  matter, of  services  and  ts  and  any other  secular  a fairs  of  India”
 (343)
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 SHRI  EDUARDO  FALEIRO:

 Page  13;  line  ‘10,

 add  at  the  end—

 “and  which  is  oriented  towards
 public  ownership  of  all  means
 of  production’’  (404)

 SHRI  CHITTA  BASU:

 “Page  135  line  +105
 add  at  the  end—
 *‘and  which  accepts  the

 Principle
 of

 the  social  ownership  of  the
 means  of  production  and  distri-
 bution”  (409)

 PROF.  P.  G.  MAVALANKAR:
 Page  135  line  7,—

 after  ‘‘religions’’  insert—
 “and  in  which  no_  particular
 Feligion  as  such  shall  be  discri-
 minated  against”  (419),

 Page  135  line  ‘10,
 add  at  the  end—

 “and  in  which  social  justice and  egalitarian  society  as  goals, free  from  any  doctrinaire  or
 rigid  ideology,  are  constantly striven  for’  (420)

 SHRI  DINEN  BHATTACHARYA
 (Serampur):  In  my  amendment  I  have
 suggested,  after  line  ‘10,  where  it  is
 mentioned  :

 *«.,  “SSOCIALIST’  means  a  repub- lic  in  which  there  is  freedom  from
 all  forms  of  exploitation,  social,  poli- tical  and  economic.’’,

 the  following  be  added,  namely,
 ‘and  in  which  there  is  public  owner-

 ship  of  all  means  of  production,  dis-
 tribution  and  exchange”.
 In  their  amendment,  the  Government,

 in  the  preamble,  have  defined  ‘secularism’
 and  ‘socialism’.  That  definition  is  most
 illusive.  So  long  as  the  means  of  produc- tion  are  not  owned  by  the  society  itself, so  long  as  the  means  of  production,  as
 well  as  distribution  and  exchange  do  not
 come  under  social  ownership,  the  word
 ‘socialism’  is  nothing  but  a  hoax,  it  is  an
 utopia.  There  can  never  be,  at  any  time,
 any  stage  in  which  we  can  achieve  socia-
 lism  so  long  as  public  ownership  is  not
 there.  That  is  why  I  have  suggested  that
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 those  lines  may  be  added  to  what  you  have
 enunciated  here.

 st  मृत्युंजय  प्रसाद  (सीवान  Pe
 मैंने  जो  संशोधन  दिया  है  वह  इसी  उद्देश्य
 से  दिया  है  कि  जो  परिभाषा  प्रापने  दी
 है  वह  बिल्कुल  स्पष्ट  रहे  भौर  उस  परिभाषा
 से  जो  झापका  मंशा  है  वह  पूरा  हो सके  शौर
 उसके  कोई  दो  मानी  या  उल्टा  पुल्टा
 भ्रथ  करके  उल्टा  पुल्टा  काम  न  कर  सके  t
 आपने  सैक्युलर  के  माने  लगाये  हैं:

 “Secular  Republic’  means
 “a  republic  in  which  there  is
 equal  respect  for  all  religions”

 केवल  इक्वल  रिसपेक्ट  से  काम  हीं  चलेगा।
 यह  बहुत  सुन्दर  बात  आप  ने  कही  है,  इसको
 मैं  मानता  हूं  औ्रौर  सोलह  आने  इस  में  मैं  श्रापके
 साथ  हूं,  किन्तु  उसमें  थोड़ी  कसर  रह  गई
 है।  इसलिए  मैं  चाहता  हूं  कि
 उसके  साथ  'रेसपेक्ट  के  साथ  पद  भी  रहे

 a  meither  any  religious  bias  is
 permitted  in  the  affairs  of  the  State
 nor  the  State  is  allowed  to  interfere
 in  the  sphere  of  religion;”

 यानो  ईक्‍्वल  रेस्पेक्ट  के साथ  साथ  पूरा  प्रोठे- ..
 कशन  सब  को  मिले  ।  रेस्पेक्ट  में  तो  प्रोटेक्शन
 आ  जाते  है,  लेकिन  हमने  देखा  है  कई
 साल  पहले  कहीं  कुछ घर्म  के  देवताओं  के
 लिए  जिनको  हम  पृज्य  मानते  हैं  उनकी  नकल
 उतारी  गई,  उनके  बारे  में  बुरी  बुरीं  बातें  कही
 गई  और  प्रदर्शन  किये  गये  मगर  किसी
 सरकार  नें  इसके  विरुद्ध  एक  लफ्ज  भी  नहीं
 कहा,  करोड़ों  धर्मांतुयायियों  को  सख्त  चोट
 लगी,  किन्तु  उनको  प्रोटेक्शन  नहीं  दिया  ।
 और  वैसे  ही  दूसरे  मौके  पर  किसी  दूसरे
 घम  के  बारे  में  श्रगर  कोई  एक  लफ्ज
 बोलता  है  तो  बहुत  कुछ  किया  जाता  है।
 इसलिए  मैं  चाहता  हूं  कि  ईक्वल  प्रोटेक्शन
 रहे,  मगर  साथ  साथ  धर्म  के  नाम  पर  कोई
 आपके  ऊपर  दबाव  न  डाल  सके,  और  न
 आप  किसी  पर  दबाव  डालें।  जैसे  शिक्षा
 संस्थानों  में  ऐजुकेशनल  इंस्टीट्यूशन्स  में
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 [श्री  मृत्युंज4य  प्रसाद]

 आपके  यहां-धर्म  क ेनाम  पु  घामिक  शिक्षा

 नहीं  दी  जा  सकती  है,  किसी  भी  धर्म  के
 नाम  पर  नहीं  दी  जा  सकतो,  किन्तु,  साध।<ण,
 नैंतिक  शिक्षा  दी.जा  सक़ती  है  ।  किन्तु
 अल्पसंख्य  a7  arg  रिटीज़  के  नाम  पर  संब,

 कुछ  होता  .है  ।  तो  या  तो  सब  के  लिए
 पुरी  छूट  दोजिए,  और  जहीं  तो  किसी  =
 लिए  नहीं,  ओर  ऐप  व्यवस्था  रखिये
 जिसमें  यह  झगड़ा  धर्म  का  रूप  न  ले  ले
 बल्कि  सीये  सीधे  सामाजिक  रूप  में  रहे
 और  झापको  ओर  से  सव  को  पूछ  संरक्षण
 मिले।  घमे  के  नाम  पर  आप  कहते  नहीं
 हैं  मगर  कुछ  साल  पहले  बहुत  बड।  प्रदर्शन
 सरकार  खर्चे  से  हुआ  था,  257  सदी
 मनायी  गई  थी  महात्मा  बुद्ध  की  ।  उससे

 मुझे  कोई  झंगड़ा  नहीं  है,  बहुत  उचित

 था।  किन्तु  वह  होना  चाहिए  था  6
 आने  संस्कृति  के  नाम  पर  श्रौर  तब  बुद्ध

 का  म।म  आना  चाहिए  था,  बौद्ध  धर्म,  बौद्ध
 बिहार,  आदि  की  बात  नहीं  आनी  चाहिए
 थी  ।  उसी  तरह  अगर  आप  दूसरों  को
 आगे  बढ़ने  देते  हैं  तो  उनकों  भीन  रोकिये।
 नहीं  तों  हर  बार  यही  झगड़ा  लगा  दिया
 जाता  है  कि  अमुक  व्यक्ति  फलां  जगह  गये,
 मंदिर  में  दर्शन  करने  गये,  ध:मिक  उत्सव
 में  शामिल  हुए,  इस  काम  में  उन्होंने  क्यों
 हाथ  लगाया  ?  सर्व  धर्म  समा८र  का  श्रथ॑
 धर्म  तथा  धामिक  कृत्यों का  लोप  नहीं  है

 मेरा  दूसरा  संशोधन  सोशलिस्ट
 शिपब्लिक  के  बारे  में  है।  उसमें  भी  मैं
 आपसे  l6  आने  सहमत  हूं  और  इतना

 ही  जोड़ता  चाहता  हूं:

 Socialist  Republic  means  a  republic
 in  which  the  values  of  justice,  liberty,
 equality,  and  fraternity  are  realised
 and  there  is  freedom  from  all  forms  of
 exploitation,  social,  religious,  political
 and  economic.
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 क्योंकि  सोशलिस्ट  रहते  हुए  भी  बहुत  तरह
 का  ऐक्सप्लायटेशन  चलता  है,  और  चल

 रहा  है।  इसलिए  मैं  आपसे  कहता  हूं  कि
 मेरे  शब्दों  को  न  देखिए  बल्कि  [भाव  को

 देखिये,  और  अगर  आपको  जंचे,  जितना  जचे
 उतना  स्वीकार  कर  लीजिए  क्योंकि  मूल  भ।व  में

 हम।रा  आपका  कोई  अन्तर  नहीं  है  मैं

 चाहता  हूं  स्पष्टोकरण  रहे  जिससे  झागे

 कोई  शक  शुबहा,  डाउट  न  रहे।  ाप
 समता  का  कानून  बनाते  हैं  और  थोड़े  दिन  हुए

 एक  कानूव  बना  था  जिसमें  प्रधान  मंत्री,

 राष्ट्रपति,  स्पीकर  इत्यादि  के  लिए  एक
 विशेष  कानून  बन  गया  था  जिसके  अनुसार

 उतके  विरुद्ध  चुताव  याचिका  को  सुनवाई
 अलग  प्रकार  की  होनी  थी  ।  क्यों  बना

 था?  दूसरेकानून  से  प्रधान  मंत्रो  का  पद

 ऐसा  बता  दिया  गया  था  कि  जो  ककनों

 प्रधान  मंत्री  रह  चुका  हो,  वह  कुछ  भी  अश्रपराध

 करे,  उसके  विरुद्व  मुकदमा  चल  ही  नही
 सकेगा  ।  अगर  ईक्वोलिटो  को  बात  रहे,
 ईक्वल  अपौर्चुनिटी  की  बात  हे  तो  वह
 सब  के  लिए  एक  सी  होनी  चाहिए,  कोई
 भेदभाव  नहीं  होना  चाहिए  1  अगर  यह
 बात  मेरी  मानी  जागी  तो  दुबारा  ऐसा

 कानून  नहीं  बनेगा  ।  जैसाकि  इमरजेंसी
 के  समय  बन  चुका  था  ।  दुबारा
 बैती  बातें  न  दुहृराई  जायें  इसलिए  मैंने

 संशोधन  दिया  है  1  आप  कानून  जानते

 हैं,  मैं  नहीं  जानता  हूं  कि  किस  भाषा  में

 यह  बात  कैसे  लाया  जाये।  जिस  में  भविष्य

 में  कोई  एसी  विधमता  के  काबून  न  बना  सक

 लेकिन  मतलब  मेरा  वही  हैं  जो  आपका,
 मुझे  इतने  से  ही  मतलब  है  कि  शब्दों
 में  चूक  न  रह  जाय।
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 SHRI  SHAMBHU  NATH  CHATUR-
 VEDI  (Agra):  My  amendment  is  to  delete
 the  words  ‘socialist  secular’  from  the
 Preamble.

 My  contention  is  that  these  words
 are  redundant.  They  would  only  create
 confusion  for,  the  essence  of  both  socialism
 and  seculiarism  is  embodied  in  the
 Preamble  of  the  Constitution  and  the
 fundamental  rights  and  Directive  Principles of  the  State.  I  do  not  know  what  more
 is  assured  to  the  people  by  these  two
 words  than  beyond  what  the  Preamble
 promises  to  them,  viz.

 “Justice,  social,  economic  and  political;
 Liberty  of  thought,  expression,  belief, faith  and  worship;
 Equality  of  status  and  of  opportunity; and  to  promote  among  them  all
 Fraternity  assuring  the  dignity  of  the
 individual  and  the  unity  of  the  Nation.”

 The  Preamble  is  further  reinforced  by Articles  38,  39,  39A,  Al,  42,  43  and  434 in  regard  to  the  content  of  Socialism.
 Socialism  has  wide  and  varied  connota-
 tion,  utopian  and  scientific,  and  has  taken
 many  forms.  That  is  why  it  is  now
 corer

 to  be  defined  in  Clause  44  of  the

 Even  so,  the  question  remains  as  to  how
 it  has  to  be  achieved.  According  to  so-
 cialistic  doctrine,  that  has  to  be  achieved
 by  nationalisation  of  the  means  of  pro- duction  exchange  and  distribution  and
 liquidation  and  elimination  of  the  ex-
 ploiting  classes.  It  is  based  on  class  war and  that  freely  sanctions  incitement  of hatred  and  the  use  of  violence  and  ex-
 Propriation  of  property  without  com-
 pensation.  Both  violence  and  expropria- tion  are  foreign  to  the  Gandhian  ideals,
 by  which  we  swear.  So  is  the  doctrine ef  the  dictatorship  of  the  proletariat.
 The  socialist  philosophy  seeks  concentra- tion  of  powers  in  the  hands  of  the  State as  has  happened  in  Russia,  China  and other  East  European  countries.  The
 liberties  of  the  citizen  are  severely curtailed.  Gandhian  ideal  is  wedded to  the  decentralisation  of  power  and  it
 respects  liberty,  dignity  and  worth  of  the
 individual.

 Similarly,  content  of  secularism  in  the
 Preamble,  is  supported  by  Articles  ‘15s,
 16,  25,  27,  28  and  3:A.  Secular  State is  opposed  to  the  theoratic  State  but there  is  no  State  religion  in  this  country; 80  the  question  does  not  arise.  Secularism
 has  come  to  be  associated  in  the  public mind  with  anti-religious  bias  which  is
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 objectionable.  Not  only  protection  has
 been  provided  in  the  articles  of  the  Consti-
 tution  to  the  minorities  but  even  the
 privileged  treatment.  The  minority communities  have  the  right  to  set  up  and
 manage  and  administer  their  educational
 institutions  and  to  promote  its  culture; and  they  have  protection  from  acquisition without  adequate  compensation  under
 Article  375  of  the  Constitution.  The
 majority  do  not  have  this  right.  The
 Government  has  made  several  inroads
 into  the  personal  law  of  the  majority
 community,  but  has  not  touched  the
 Muslim  law  Therefore,  no  uniform
 civil  code  could  be  enacted.  How  secu-
 larism  is  interpreted  and  understocd  in
 the  country  is  evidenced  by  the  walk-out
 of  the  Congress  party  when  the  question about  persecution  of  Hindus  on  Pakistan
 border  was  raised  Sir,  religion  in  this
 country  imposes  certain  moral  inhibitions
 which  exercise  whoelsome  restraint  on
 the  wayward  tendencies  of  the  individual.
 The  secular  society  has  released  him
 from  restraints  and  the  country  is  now
 enjoying  the  blessings  of  a  permissi
 society  with  consequences  that  we  daily
 bemoan  I,  therefore,  urge  that  my amendment  be  accepted  and  these  re-
 dundant  and  loose  words  omitted  from  the
 Preamble.

 SHRI  P.  K.  KODIYAN  (Adoor):
 Sir,  I  am  seeking  to  improve  the  definition
 given  by  the  hon’ble  Law  Minister  in  the
 amending  Bill  to  the  expression  secularism.
 Secularism  has  been  defined  by  the  hon’ble
 Law  Minister  has  showing  equal  respect
 to  all  the  religions.  I  would  like  to  sub-
 mit  that  secularism  is  much  beyond
 showing  respect  to  all  religions.  It  has
 a  wider  concept.  The  underlying  princi-
 ple  of  secularism  is  that  the  State  will  be
 separate  from  religion  and  religion  will
 be  separate  from  State.  Religion  will
 not  interfere  in  the  State  and  State  will
 also  not  interfere  with  the  affairs  of  the
 religion.

 Sir,  another  main  feature  of  secularism
 is  that  no  citizen  can  be  discriminated
 on  the  basis  of  his  belief  or  non-belief  in
 a  particular  religion.  _All  citizens  irres-
 pective  of  religious  beliefs  should  have
 equal  rights  and  equal  opportunities. Secularism  also  enjoins  upon  the  govern-
 ment  to  create  such  conditions  so  that
 different  religions  and  people  belonging to  different  religious  sects  can  live  ard  work
 in  peace  and  harmony.  Secularism
 also  enjoins  upon  the  govern-
 ment  to  protect  the  interests  of  the
 minorities.  Children  should  be  developed
 in  a  spirit  of  secularism  It  should  guard
 against  attempts  to  instill  iceas  which
 run  counter  to  the  idea  of  secularism
 which  make  them  narrow-minded.
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 [Shri  P.  K.  Kodiyan]
 Sir,  I  would  also  like  the  point  out
 that  secularism  is  not  thing  new  to
 us.  We  have  not  borrowed  it  from  any
 foreign  country.  It  is  as  old  as  our  history itself.  In  the  midst  of  diversities  of  reli-
 gion,

 culture  and  languages,  by  and  large, dia  has  remained  one  single  nation.
 It  was  possible  to  do  so  because  of  tole-
 rance  and  compassion  that  our  forefa-
 thers  had  taught  us  through  ages.  The
 moment  this  spirit  of  tolerance  and  se-
 ularism  is  given  up  the  narrow-chau-
 vanistic  ideas  will  get  upper  hand  and
 our  country  wil]  suffer  very  badly  as  it
 -has  already  suffered.

 Now,  Sir,  coming  to  my  second  amend-
 ment,  that  is,  regarding  the  definition
 of  the  word  ‘secularism’,  I  am  surprised about  this.  The  Minister  has  given  an
 amendment  which  tries  to  show  that  our
 socialist  republic  is  a  republic  where  there
 will  be  freedom  fromfeconomic,  political and  social  exploitation  and  so  on.  Sir, this  is  nothing  but  an  attempt  at  hypo- crisy.  How  can  there  be  freedom  from these  exptoitations?  The  very  root  of this  exploitation  is  in  the  system  itself, -our  society,  our  economic  set-up  and  in the  existing  set-up  of  private  property. Our  society  is  divided  into  various  classes. So  long  as  this  root  of  exploitation  remains, so  long  as  the  base  remains,  you  cannot have  any  real  freedom.  Our  Directive
 Principle  says  that  the  State  will  take  all
 steps  to  protect  the  weaker  sections  of the  society  from  all  sorts  of  exploitation. Now,  what  is  actually  happening  is  this. For  the  unemployed  there  is  freedom  to starve  and  freedom  to  die  in  starvation.
 That  is  all.  The  Constitution  has  en-
 visaged  people’s  right  to  carry  on  trade and  profession.  These  are  things  which lead  to  concentration  of  wealth  in  a  few hands.  Therefore,  I  would  request  the hon.  Minister  to  ponder  over  this  point. He  himself  pointed  out  while  replying  to other  hon.  friends  that  attempting  to define  certain  words  and  phrases  used in  the  Constitution  would  only  create more  difficulties.  Such  definitions  will
 always  tend  to  limit  the  real  meaning  of
 the  words  and  phrases  used  in  the  Consti- tution.

 Therefore,  I  would  request  him  about
 this.  I  have  tried  to  improve  the  defini-
 tion  but  I  am  myself  not  fully  satisfied
 with  my  own  definition.  But  then,  these basic  concepts  are  always  there.  These terms  ‘secularism’  and  ‘socialism’  are wider  concepts  with  many  connotations. I  would  request  the  Minister  either  to
 accept  my  Improvement  of  his  definition
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 or  not  to  have  any  definition  at  all.  This
 is  my  request.

 SHRI  SAUGATA  ROY:  Sir,  I  want
 to  know  whether  you  will  stick  to  the
 original  schedule  of  voting.  Are  you
 going  to  take  vote  on  the  clauses  already dealt  with?

 MR.  SPEAKER:  We  will  complete the  clauses  first.

 SHRI  K.  P.  UNNIKRISHNAN
 (Badagara):  We  will  not  be  able  to  sit
 beyond  six  O'clock.

 MR.  SPEAKER:  Now,  Mr.  Vayala Ravi.

 SHRIVAYALAR  RAVI  (Chirayinkil)  :
 These  amendments  given  by  the  hon.
 Minister  only  result  in  an  ugly  pojection of  the  Indian  Constitution.  The  defini-
 tion  given  on  secularism  will  go  against the  spirit  of  the  Constitution.  Article
 I9  and  20  gives  protection  to  the  minorities
 in  all  cases.  That  protection  is  limited
 by  the  very  definition  of  the  word  ‘secu-
 larism’.  The  Minister  might  have  re-
 ferred  to  Oxford  Dictionary  or  whatever
 it  may  be,  but  I  am  not  satisfied  with
 the  definition  which  is  given  here.
 Mere  respect  alone  will  not  give  freedom
 and  protection  to  the  minorities  of  this
 country.  Merely  writing  into  the  docu-
 ment  that  we  will  respect  all  religions does  not  mean  anything.  What  do  you mean  by  respect?  It  is  only  done  to
 satisfy  certain  internal  fads  within  the
 Janata  Party  which  are  always  preaching Hindu  communalism  in  this  country. Thisis  doing  greatest  harm  to  the  crores
 and  crores  of  minorities  who  are  living in  this  country.  With  all  the  force
 at  my  command,  I  oppose  this  clause
 which  limits  the  definition  of  the  word
 “secularism’’.  This  will  only  help  and
 encourage  those  people  who  are  Hindu
 fanatics  in  this  country  and  this  would
 lead  to  a  war  against  the  minorities  who
 are  peacefully  living  in  this  country. The  hon.  Minister  himself  explained about  the  purpose  of  this  Clause  and  why he  wants  to  define  the  word  “‘secularism’’.
 For  the  last  30  years,  the  Government
 has  not  been  able  to  protect  the  minorities.
 This  is  meant  to  malign  and  also  harm
 the  interests  of  the  minorities.  This
 would  create  chauvenistic  attitude  towards
 the  minorities.  So,  it  would  be  a  very
 dangerous  thing.  So,  I  appeal  to  the
 hon.  Minister  to  withdraw  it.  Though
 you  may  like  to  satisfy  some  of  your
 colleagues  and  constituent  partners,  who
 are  Hindu  fanatics,  you  may  do  it  by some  other  method,  but  please  do  not  do
 it  at  the  cost  of  minorities.  So,  I  repeat that  by  this  definition,  you  are  intro-
 ducing  a  clause  in  the  Constitution  which
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 would  be  against  the  minorities,  the
 interests  of  the  minorities.

 In  this  Parliament,  there  are  theore-
 ticians  and  philosopher  who  out-witted
 all  ancient  philosophers  from  Karl  Marx, whether  to  call  them  Shanti  Marx  or
 something  else,  I  do  not  know.  So-
 cialism  has  evolved  over  the  last  hundred
 years.  Does  he  mean  to  say  that  socialism
 can  be  achieved  by  putting  an  end
 to  exploitation  only?  Chaudhri  Charan
 Singh  has  said  that  the  small
 scale  industries  will  not  be  ex-
 ploited  by  the  big  industries.  I  do  not
 know  what  he  means  by  that.  There  are
 socialist  of  different  types  sitting  in
 this  House.  Let  Mr.  Madhu  Dandvate
 get  up  and  say  that  _  this  definition  of
 ‘Socialism’  is  the  right  one.  Can  Mr.
 Raj  Narain,  an  old  colleague  of  Dr.  Lohia
 stand  up  and  say  that  the  definition  given
 by  Mr.  Shanti  Bhushan  is  right?  Can
 he  say  that  this  definition  is  right  one?
 Does  Babuji  agree  to  this  definition?
 (Interruptions)

 SHRI  RAJ  NARIAN  (Rae  Bareli)  :
 When  I  get  an  opportnty  to  speak,  I
 will  speak  out.  I  have  written  a  letter
 while  I  was  in  prison  to  Shrimati  Indira
 Gandhi  and  Shri  Shanti  Bhushan.  I  do
 not  know  whether  Shri  Shanti  Bhushan
 has  got  that  letter  or  not.

 SHRI  VAYALAR  RAVI  :  I  really
 appreciate  that  Mr.  Raj  Narain  showed
 courage  and  denounced  the  hypocrisy that  has  been  incorporated  in  the  Consti-
 tution.  I  would  liketo  ask  the  hon.
 Members  on  the  treasury  benches,  right from  Mr.  George  Fernandes  to  Mr.
 Brij  Lal  Verma  as  to  whether  they  agree with  this  definition.  People  of  different
 ideologies  have  assembled  together  and
 formed  the  Janata:  Party  and  they  are
 trying  to  give  a  new  definition.  If  at
 all  you  want  to  give  your  own  definition
 of  ‘socialism’,  you  can  do  so  in  the  Janata
 Party  Manifesto,  but  not  in  the  Indian
 Constitution.  This,  I  would  say,  is  absurd.
 This  shows  your  ignorance,  lack  of
 knowledge  and  it  shows  that  you  have
 not  understood  socialism.  You  do  not
 see  whether  in  rich  countries,  socialism
 has  been  exprimented.

 SHRI  DINEN  BHATTACHARYA:
 Why  are  you  getting  angry  with  him?
 (Interruptions)

 SHRI  VAYALAR-  RAVI:  There
 were  amendments  to  the  Constitution
 even  during  Congress  time.  I  also  tried
 to  understand  socialism  during  Congress
 regime,  But  I  was  unable  to  understand
 socialism  even  in  those  days.  Socialism
 should  be  a  scientific  socialism.  But
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 by  the  definition  given  in  the  Bill,  you have  limited  its  scope  very  much.  It
 goes  against  the  minorities  and  against the  poor  people.  Therefore,  I  would
 request  the  hon.  Minister  to  withdraw the  definition  given  to  words  “secularism’” and  “‘socialism’”’  so  that  the  poor  people and  the  minorities  do  not  suffer.

 SHRI  KRISHNA  CHANDRA  HAL- DER  (Durgapur):  Sir,  earlier  you  said that  the  voting  will  be  taken  at  3-00 O'clock;  now,  it  is  already  1630.
 _MR.  SPEAKER:  It  will  be  after  the- discussion  on  the  various  clauses  is  over.

 _SHRI  B.  C.  KAMBLE:  Mr.  Speaker, Sir,  I  have  moved  three  amendments. So  far  as  the  definitions  of  ‘secular’  and ‘socialism’  are  concerned,  it  would  re- flect  upon  the  wisdom  of  the  House.
 The  question  is  whether  what  is  provided in  this  Bill  is  correct  or  the  dictionary meaning  or  thejudicial  dictionary  meaning, or  what  has  been  stated  in  the  standard books  is  correct.

 There  cannot  be  two  opinions  so  far  as the  definition  of  seculrism  is  concerned or  socialism  is  concerned.  ‘Secular’
 clearly  means  something  which  is  wordly and  which  is  materialistic  and  the  defi-
 nition  which  has  been  poposed  to  be
 given  in  this  particular  bill  is  that  secular means  that  all  religions  shall  have
 equal  respect.  What  do  we  mean  by equal  respect?  This  is  like  defining
 H20,  and  saying  that  all  kinds  of  liquids
 including  wine  are  having  the  same
 qualities.

 What  [  am  submitting  is  that  the  word
 ‘secular’  has  no  such  meaning,  as  defined in  this  Bill.  Let  there  be  no  reflection
 upon  the  wisdom  of  this  House,  that  this
 House  was  misled,  the  hon.  Members were  not  true  to  their  conscience  and
 have  not  put  in  the  correct  meaning  of this  expression  in  the  Constitution.

 My  amendment  is  that  ‘secular’ ans  a  republic  :

 “whose  affairs  are  non-religious  and
 means  a  republic  which  does  not  dis-
 criminate  on  the  grounds  of  religion’.

 I  would  submit  to  the  hon.  Law  Minister
 and  for  this  purpose  even  the  Govern-.
 ment  and  all  the  hon.  Members  of  the
 Janta  Party  should  accept  my  amend-
 ment.  We  have  been  the  victims
 of  discrimination  ;  the  Buddhists  have  been
 suffering  for  the  last  twenty-five  years, because  they  have  been  discriminated
 against  only  on  the  ground  of  religion.
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 There  is  another  amendment  about

 which  I  am  not  speaking  much;  and  this
 is  about  the  definition  of  ‘socialism’.
 So  many  hon.  Members  have  spoken
 about  it  already.  If  the  ddfinition  that
 ‘socialist’  means  a  republic  in  which  there
 is  freedom  from  all  forms  of  exploitation,
 social,  political  and  economic,  5  going
 to  be  accepted,  then  give  it  some  other
 new  name,  do  not  give  it  the  name  of
 ‘socialist’.  This  is  not  the  meaning  of
 socialism.

 My  third  amendment  is:

 “and  the  State  shall  not  discriminate
 against  any  person,  or  group  of  persons
 on  the  ground  of  religion,  nor  shall
 the  State  favour  any  one  religion  as
 between  religion  and  religion  in  matters
 of  service  and  posts  and  any  other
 secular  affairs  of  India.”

 I  would,  once  again.  appeal  to  the
 -conscience  of  the  whole  House  to  consider
 which  is  the  correct  scientific  meaning
 of  these  terms,  otherwise  we  shall  be  a
 laughing  stock  before  the  whole  world.

 SHRI  EDUARDO  FALEIRO:  Mr.
 Speaker,  Sir,  the  Constitution  (Forty-
 Fifth)  Amendment  Bill  seeks  to  correct
 the  distortions  and  the  subversion  of  the

 Constitution  which  were  brought  about
 by  the  Forty-Second  Amendment  accor-
 ding  to  them  and  which,  in  part,  is  quite
 true  and  I  must  admit  it  also.  The  sad
 part  of  it  is  that  while  purporting  to
 correct  the  defects  or  the  damage  done  to
 the  Constitution,  this  Forty-Fifth  Amend-
 ment  Bill  itself  does  subvert  the  Consti-
 tution  and  this  is  what  would  be  evident
 from  the  definitions  being  given  to
 certain  expressions  in  the  Preamble.

 It  is  said  that  the  Preamble  has  no
 legal  effect,  but  there  is  no  doubt’  and  it
 is  admitted  by  all  that  the  Preamble  is
 the  key  to  the  Constitution;  it  contains
 the  spirit  of  the  Constitution  which
 illuminates  all  the  other  provisions  and  it
 is  here  that  a  definition  of  ‘Socialism’
 is  sought  to  be  imported.  I  must  say that  the  concept  of  socialism  is  not  a
 concept  which  has  been  brought  about
 by  the  Forty-Second  Amendment;  it  is
 there  since  the  Constitution  came  into
 being  on  26th  January.  1950.  This  is
 the  thrust  and  the  purport  of  the  Direc-
 tive  Principes  and  this,  in  fact,  illuminates
 the  entire  Constitution.  What  the  Forty- Second  Amendment  has  done  is  to  make
 explicit  what  was  implicit;  it  has  brought that  into  sharper  focus  what  was  there
 all  these  years.
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 What  we  find  in  this  Bill  fis:
 “the  expression  ‘Republic’,  as  qualified
 by  the  expression  ‘socialist’,  means  a
 republic  in  which  there  is  freedom
 from  all  forms  of  exploitation,  social,
 political  and  economic.”

 I  have  read  this,  because  I  thought  that
 this  was  a  joke,  a  joke  on  socialism,  a  joke
 on  the  Constitution,  though  I  must  say
 it  isnot  a  joke  in  good  taste.

 There  is  only  ‘one  concept  of  socialism
 anywhere  in  any  dictionary  or  economic
 or  political  glossary:  viz.  the  doctrine
 according  to  which  all  the  means  of  pro- duction  are  administered  by  the  society
 through  the  State.  I  think  this  is  the
 definition  in  the  book  of  Mr.  Dandavate
 **Marx  and  Gandhi’.  It  is  also  in  the
 election  manifesto  of  Babu  Jagjivan Ram’s  C.F.D.

 Mr.  Saugata  Roy  was  suggesting  that
 this  definition  may  be  that  fe  new  form
 of  socialism.  May  I  call  it  the  Charan
 Singh  or  Shanti  Bhushan-socialism?
 Whatever  it  is,  one  must  have  the  courage of  one’s  convictions.  If  one’s  convic-
 tions  are  reactionary,  half-capitalist  and
 semi-feudal  one  must  have  the  courage to  voice  them.  Government  should  have
 the  courage  of  their  convictions  and
 should  delete  the  word  socialism.  If  they do  not  delete  it,  then  they  should  give  the
 word  socialis  the  meaning  it  deserves
 viz.  socialism  is  a  doctrine  according  to
 which  all  the  means  of  production  are
 administered  by  the  society  through  the
 State.

 SHRI  CHITTA  BASU:  There  has
 been  an  attempt  made  to  define  the  word
 socialism.  I  want  to  be  very  clear:  this
 is  nothing  but  a  joke,  and  a  cruel  joke because  the  word  socialism  has  got  a  con-
 Notation  of  its  own.  We  cannot  go  by  the
 definition  of  Mr.  Shanti  Bhushan  or  of
 anybody  amongst  us  here.  It  has  got certain  ingredients.  I  have  no  time  to
 explain  what  those  ingredients  are.  Mr.
 Dandavate  will  agree  that  one  of  the
 ingredients  is  about  the  relation  between
 the  exploiting  class  and  the  exploited
 class;  and  the  other  ingredient  is  about
 the  character  of  the  State—.to  which
 class  the  State  belongs:  does  it  belong  to
 the  exploiter  or  to  the  exploited.  It  is
 the  ingredient  of  instrumentality  towards
 the  path  of  building  up  socialism.

 All  these  are  ingredients.  I  do  not
 say  that  Babu  Ji  has  mentioned  all  ingre- dients.  I  do  not  say  that  Prof.  Madhu
 Dandavate  mentioned  all  the  ingredients. But  the  common  ingredient  for  all  varieties
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 of  socialism  is  the  one  about  the
 social  ownership  of  the  means  of  pro-
 duction.  There  is  no  alternative  to
 accepting  a  minimum  definition  relating
 to  social  ownership  of  all  the  means  of
 production  and  of  distribution.  Other-
 wise,  I  want  to  be  on  record  as  saying
 that  the  change  in  the  Preamble,  as  it
 has  come  today,  merely  indicates  certain
 changes  in  the  order  of  rhetoric.
 Something  was  there  first;  and  that  some-
 thing  has  been  broughtnext.  It  isnothing but  a  change  of  the  order  of  rhetorics
 from  what  was  used  by  the  earlier  Gov-
 ernment.  In  the  existing  Constitution,
 it  has  no  content  even  though  the  word
 socialism  was  there  in  the  Constitution, the  gap  between  the  haves  and  have-nots
 continues  to  be  a  yawning  one.  Even
 when  the  word  socialism  is  there  in  the
 Constitution,  concentration  of  wealth
 in  the  hands  of  a  few  is  there.  It  does
 not  mean  that  the  character  of  our  State
 has  changed.  It  remains  the  State  of
 the  capitalist  class,  whether  you  remove
 the  word  socialism,  or  introduce  a  new
 word  in  the  Constitution.  Therefore,
 my  amendment  is  very  simple.  I  do  not
 want  that  everybody  will  accept  my definition  of  socialism,  but  the  House
 should,  in  its  wisdom,  accept  the  minimum
 ingredients  of  socialism,  namely,  social
 ownership  of  the  means  of  production and  means  of  distribution.  Therefore,
 my  amendment  is  very  simple;  and  I
 want  this  word  should  be  added  which
 accepts  the  principle  of  social  ownership of  the  means  of  production  and  distribu-
 tion.  I  want  that  this  principle  of  so-
 cialism  should  be  accepted  as  the  mi-
 nimum  thing  which  can  really  give  some
 content  and  meaning  to  the  word  ‘so-
 cialism’.  Otherwise,  as  my  colleague had  said,  you  delete  the  word  ‘socialism’
 from  the  Constitution;  you  have  got  no
 right  to  follow  the  word  ‘socialism’.

 (Interruptions)

 SHRI  K.  S.  CHAVDA  (Patan):  There
 are  88  Members.  If  there  is  no  time limit  on  the  speeches  made  by  them, then  how  can  we  proceed  further.

 MR,  SPEAKER:  I  am  trying  to  re-
 strict  it  to  the  minimum.

 (Interruptions)
 PROF.  P.  G.  MAVALANKAR:  Mr.

 Speaker,  Sir,  this  Article  366,  as  the
 House  knows,  as  it  stands  today,  contains
 some  30  definitions.  The  Minister  by this  clause  wants  to  add  two  more.  Now, a  little  while  ago,  he  was  very  unwilling to  define  the  word  ‘armed  rebellion’
 Saying  that  all  words  cannot  be  defined.
 Then,  what  was  the  imperative  need  for
 defining  these  two  good  terms  which
 defy  definition.  That  is  my  first  point.
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 This  Preamble  to  which  he  referred  was
 strangely  enough,  I  am  sorry  to  say,
 amended  during  the  emergency  when  it
 was  44th  Amendment  Bill  and  later  on
 became  42nd  Amendment  Act.  At  that
 time  I  said:  how  could  people  later  on
 amend  something  which  that  Preamble
 mentions  at  the  end:  “In  our  Constituent
 Assembly  of  this  day  of  26th  November,
 +1949,  do  hereby  adopt,  enact,  and  give to  ourselves  this  Constitution”?  What
 was  said  something  on  26th  November,
 1949,  how  can  you  add  new  words  to  it
 and  then  say:  this  is  what  we  said  on  26th
 November  1949?  What  were  the  words
 added?  The  words  added  were:  socialist,
 secular  and  integrity.  I  fully  accept
 those  ideals;  I  respect  them  and  I  want them  to  be  implemented.  But  my  point
 is  this.  Mr.  Shanti  Bhushan,  have  you
 also  tried  to  define  the  other  key  words of  the  Preamble—democratic,  sovereign,
 liberty,  equality,  unity,  integrity  ?  Have
 you  been  defining  all  of  them?  Why  do
 you  stop  only  defining  at  these  two  words  ?
 Then,  you  must  go  on  defining  every
 single  word  that  has  appeared  in  the
 Preamble  to  the  Constitution.  But  that
 will  not  be  a  very  good  thing  to  do.

 But  Sir,  having  got  these  amendments, it  is  now  only  a  matter  of  our  academic
 interest;  and  if  I  may  take  the  liberty
 of  a  professorial  attitude  and  use  Profes-
 sorial  liberty,  I  would  have  said  that  the
 best  thing  and  perhaps  the  safest  thing  is
 to  tell  the  students  in  the  class:  do  not
 define  anything.  That  is  the  best  thing.
 After  having  given  the  whole  lecture
 and  saying  that  this  is  a  good  thing;  this
 is  a  good  description,  but  it  is  not  worth
 defining!  That  would  be  a  better  thing
 to  do.

 But  having  gone  into  it  and  defined the  words  ‘secularism’  and  ‘socia'ism’,
 I  would  only  like  the  liberty  to  say  that
 I  would  like  to  define  it  in  such  away
 that  I  elaborate  it  and  improve  upon
 it,  and  hences  my  two  amendments.  I
 will  now  read  my  amendments  because
 the  House  will  know  in  what  way  I  want
 to  elaborate  and  improve  upon  those
 amendments.  First  of  all,  he  says:  se-
 cular  is  one  in  which  there  is  equal  respect
 for  all  religions  and  he  stops  at  that.  Is
 it  a  philosophical  discourse?
 wat  समभाव  ?

 This  is  the  definition  of  the
 term  in  the  Constitution  and  so  you  have
 to  be  more  specific.  If,  however,  you
 say  like  this,  then  I  would  like  to  add
 these  words;  ‘‘and  in  which  no  particular
 religion  as  such  shall  be  discriminated
 against.”  Otherwise,  you  will  merely
 say  that  we  respect  all  and  stop  at  that. But  people  who  belong  to  the  religion
 which  is  of  a  minority,  they  should  have
 an  assurance  that  the  secular  State,  they
 shall  not  be  discriminated  against  in  terms
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 of  services,  treatment,  recruitment
 and  so  on.

 Finally,  about  socialism,  he  says: “socialist”?  means,  our  republic  in  which
 there  is  freedom  from  all  forms  of  ex-
 ploitatioa—social,  political  and  economic.
 Now,  if  I  have  to  quote  Laski,  I  could
 say  that  there  is  one  definition.  I  can
 quote  Robert  Owen;  of  course,  I  can
 quote  Karl  Marx;I  can  go  on  quoting, but  I  am  not  doing  it.

 MR.  SPEAKER:  One  author  said:
 there  are  as  many  socialisms  as  there  are
 socialists.

 PROF.  P.  ७.  MAVALANKAR:
 You  are  quite  right.  I  would  improve
 upon  it  and  say  “‘plus  one”!  Any  way,
 my  a  iendment  is  that  having  said  that:
 republic  in  which  there  is  freedom  from
 all  forms  of  exploitation,  social,  political and  eccnomic,  then  I  suggest,  “in  which
 social  jistice  and  egalitarian  society  as
 goals,  free  from  any  doctrinaire  or  rigid
 ideology  are  constantly  striven  for.”

 SHRI  R.  VENKATARAMAN  (Madras
 South)  :  I  oppose  this  clause.  I  consider
 that  it  is  totally  unnecessary  to  have  this
 clause  at  all.  There  is  no  need  for  the
 definition  The  preamble  as  it  stands  in
 the  originitl  will  quite  serve  the  purpose  of
 the  Constitution.

 In  the  first  place,  as  you  know,  the  pre- able  is  not  enforceable  as  such.  It  is  only a  guide  to  open  the  minds  of  those  who
 legislate  on  the  subject  to  draw  proper inferences  if  there  is  any  dispute  in  respect of  the  interpretation  that  arise  later.  So
 far  as  this  is  concerned,  the  present  Articles
 in  the  Constitution  completely  define  what
 Shri  Shanti  Bhushan  has  tried  to  do  in  this.
 Take  for  instance  Article  5:  He  defines
 secularism  as  a  republic  in  which  there  is
 equal  respect  for  all  religions.  Article  5 of  the  Constitution  says—

 “*The  State  shall  not  discriminate  against
 any  citizen  on  grounds  only  of  religion,
 Tace,  caste,  sex,  place  of  birth  or  any  of
 them.”

 Therefore,  he  is  not  adding  anything  new
 to  the  Constitution.  It  is  already  in  the
 Constitution.  Itis  a  redundancy,  not  only the  redundancy,  it  is  a  restrictive  clause
 which  seems  to  confine,  to.  restrict  the
 definition  as  against  what  is  already  laid
 down  in  some  of  the  Articles.  Take  again Articles  29  and  30  which  deal  with  the
 minorities.  Therefore,  my  submission  is
 that  this  definition  is  totally  unnecessary, not  only  unnecessary,  it  is  irrelevant  and
 then  it  is  harmful,  because  it  tries  to  go
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 into  conflict  with  some  of  the  latter  Sections and  Articles  of  the  Constitution.

 The  second  point  which  I  would  like  to
 mention  is  that  the  definition  of  socialism is  again  contained  in  the  Directive  Princi-
 ples—Article  39(c)  of  the  Constitution. Here  again  we  have  defined—

 “‘that  the  operation  of  the  economic  sys- tem  does  not  result  in  the  concentration of  wealth  and  means  of  production  to  the
 common  detriment;”’

 Therefore,  with  this  clause,  where  is  the
 need  now  to  define  socialism  as  one  in  which there  is  freedom  from  all  forms  of
 exploitation,  social,  political  and  economic.

 Chapter  III  and  Chapter  IV  contain  all the  ideas  which  have  been  put  in  these  two
 clauses.  They  are  totally  unnecessary  and
 ifany  thing  they  may  lead  to,  they  willlead
 conflict  of  interpretation  if  any  disputes should  arise.

 I  oppose  this  clause  and  I  hope  the  Law
 Minister  will  withdraw  it.

 SHRI  SHANTI  BHUSHAN:  A_  few
 more  definitions  ofsecularism  and  socialism
 have  been  suggested  by  the  hon.  members.
 In  fact,  perhaps,  that  if  I  was  to  be  surprised, the  surprise  would  be  on  account  of  the
 fact  that  many  more  definitions  have  not
 been  suggested.

 So  far  as  Shri  Dinen  Bhattacharya  is
 concerned,  I  can  only  sympathise  with  him,
 that  his  concept  of  socialism  which,  of
 course,  is  a  special  concept,  has  not  been
 subscribed  to  by  the  country  and  this
 country  is  not  prepared  to  subscribe  that
 concept  of  socialism  which  contemplates that  all  the  means  of  production  shall  be
 taken  over  by  the  State.  But  lam_  surpris- ed  that  the  hon.  members  of  the  Congress
 party,  some  of  them  should  also  speak
 in  the  same  vein.  I  would  like  to  be  en-
 lightened  as  to  when  did  the  Congress  party decide  to  get  rid  of  the  small  peasant farmers  from  this  country  ?

 If  they  have  taken  a  decision  at  any
 time  that  there  will  not  be  a  peasant farmer  in  this  country,  I  would  like  to  know.
 Land  is  the  most  important  means  of  pro- duction  in  this  country  and  if  the  Congress members  have  started  subscribing  to  the
 idea  that  hereafter  there  shall  not  be
 small  peasants  in  the  country  and  all  the
 small  farms  even  within  the  ceiling  limits
 will  be  taken  over  by  the  State,  I  would
 like  to  know.  So  far  I  thought  it  was  not
 the  creed  of  the  Congress  Party.  For  the
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 first  time  I  am  hearing  from  the  members
 of  the  Congress  Party  that  they  also  believe
 that  the  small  peasant  should  be  done
 away  with  and  the  Government  should
 take  all  the  agricultural  land.  If  you have  started  subscribing  to  that  pro-
 Position,  say  so.

 SHRI  DINEN  BHATTACHARYA  :
 He  has  mislead  the  House.  I  never  said
 that  the  State  will  take  over  the  smail
 holdings  of  the  small  peasants.

 MR.  SPEAKER:  Your  amendment
 is  capable  of  that  interpretation.

 SHRI  SAUGATA  ROY  :  He  isspeaking the  Swatantra  philosophy,  not  Janata
 Philosophy.  (Jnterruptions).

 SHRI  SHANTI  BHUSHAN  I  can
 appreciate  what  Shri  Venkataraman  has
 said.  Hz  asked  where  was  the  need  to
 define  socialism?  But  may  I  know
 from  him,  if  articles  39  and  15,  were
 there  in  th:  Constitution  and  those  articles

 flearly  dzfine  what  the  philosophy  of  the
 Wonstitution  was,  where  was  the  need  for
 the  Forty-second  Amendment  to  amend
 the  Preamble  and  add  ‘secular’  and  ‘social-
 list?  therein?  If  the  directive  principles and  fundamental  rights  contained  in  arti-
 cles  75  and  39  were  quite  adequate,  the
 same  might  apply  tothe  amendment  which
 was  brougat  to  add  these  two  objectives then.

 I  would  mikeitclear  why  these  defini-
 tions  have  been  attempted.  I  concede
 that  many  definitions  of  these  words  are
 possible.  All  I  would  say  is,  the  definitions
 which  have  been  suggested  in  the  Bill
 are  the  best  possible  definitions.  I  have
 to  indicate  why  it  was  necessary  tohave  a
 definition,  when  these  two  words  have
 been  added  in  the  Preamble.  I  hopehon. members  are  aware  that  the  word  ‘secu-
 lar’  is  defined  in  some  dictionaries  to  mean
 ‘irreligious’.  We  wanted  to  avoid  the
 impression  that  the  philosophy  of  this
 country  is  that  the  country  must  be  irreli-
 gious.  I  hope  the  whole  House  would
 agree  with  me  that  when  the  words  ‘secular’
 was  used  in  the  Preamble  it  was  not  used  in
 that  sense  as  if  this  nation  shuns  being
 religious  land  every  person  must  be  irreli-
 gious.  It  is  not  used  in  that  sense.  I
 hope  it  was  not  in  that  sense  that  even
 in  the  Forty-second  Amendment,  _  this
 word  ‘secular’  had  been  used.  (Inter-
 ruptions).

 So  far  as  the  definition  of  ‘socialist’  is
 concerned,  I  believe  the  definition  which
 has  bzen  put  forward  is  not  only  the  best
 but  the  least  controversial.

 Clause  45—(Amendment  of article  368).
 KER:  Now,  we  shall  take
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 SHRI  G.  M.  BANATWALLA  :  I  beg

 to  move  :—

 Page  13
 after  line  28,  insert—

 “Provided  further  that  no  amendment
 shall  be  made  if  it  is  prejudicial  to—

 (a)  the  territorial  integrity  of  India  as
 a  whole  ;  or

 (6)  any  of  the  rights  of  citizens  under
 articles  14,  ‘15  16,  '7,  I9,  2I,  25,  26,  29 and  90  377  (10)

 Page  135,  lines  40  to  42,—
 for  ‘“‘the  voters  voting  atsuch  poll  and  the
 voters  voting  at  such  poll  constitute
 not  less  than  fifty-one  per  cent  of  the
 voters  entitled  to  vote  at  such  poll’’.
 substitute—
 ‘not  less  than  two-thirds  of  the  voters
 entitled  to  vote  at  such  poll”.  (a1)
 SHRI  SOMNATH  CHATTERJEE  :  I

 beg  to  move  :—

 Page  135  line  Ip

 ayer
 “democratic”?  insert  ‘‘or  federal’

 (24
 Page  3,—
 after  line  25)  insert,—
 cts  (vy)  altering  or  impairing  or  affecting or  abrogating  the  Parliamentary  and
 Republican  system  of  Government  under
 this  Constitution  ;  or

 (vi)  affecting  or  abrogating  the  prin-
 ciple  of  collective  responsibility  of  the
 Council  of  Ministers  to  the  House  of
 the  People  ;  or’  (25)

 SHRI  BAPUSAHEB  PARULEK AR  :
 I  beg  to  move  :—

 Page  3,—
 for  lines  12  to  28,  substitute—

 ‘(a)  in  clause  (2),  after  the  proviso  the
 following  Explanation  shal]  be  inserted,
 namely  :—

 ‘‘Explanation.—(a)  The  expression  “am-
 endment  of  this  Constitution’’  does  not
 enable  Parliament  to  abrogate  or  take
 away  fundamental  rights  or  to  complete-
 ly  change  the  fundamental  structure  or
 the  basic  elements  of  the  Constitution
 so  as  to  destroy  its  identity.
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 (b)  The  expression  ‘‘fundamental  stru-
 cture  or  basic  elements  of  the  Constitu-
 tion”  includes—

 (Q)  The  Supremacy  of  the  Constitu-
 tion  ;
 (2)  Republican  and  Democratic  form

 Government  and  sovereignty  of  the
 country  ;
 (3)  Secular  and  Federal  character  of
 the  Constitution  ;
 (4)  Demarcation  of  power  between
 the  Legislature,  the  Executive  and
 the  Judiciary  ;
 (5)  The  dignity  of  the  individual  secu-
 red  by  the  various  freedoms  and  basic
 rights  in  Part  III  and  the  mandate
 to  build  a  Welfare  State  contained
 in  Part  IV;
 (6)  The  unity  and  integrity  of  the
 Nation.”  (46)

 Page  3,—
 after  line  30,  insert—

 “*(3A)  If  one  of  the  Houses  of  Parliament
 decides  a  revision,  by  way  of  amendment
 of  the  Constitution,  and  the  other  House
 does  not  consent  to  it  the  question hether  such  di  t  should  take
 place  or  not,  shall  be  submitted  to  the
 vote  of  the  people  of  India  at  a  refrend-
 um  under  clause  4.”’  (47)
 SHRI  SHAMBHU  NATH  CHATUR-

 VEDI  :  I  beg  to  move  :—
 Page  3,—

 Sor  lines  27  and  28,  substitute—
 ‘the  amendment  shall  also  be  required  to
 be  ratified  by  not  less  than  two-thirds  of
 the  States  by  a  resolution  to  that  effect

 by  those  Legislatures  by  a  majority
 of the  total  membership  of  the  House  and
 two-thirds  of  those  present  and  voting.’’;
 (87)
 SHRI  SAUGATA  ROY  :I  beg  to

 move  :—
 Page  3,—
 after  line  25,  insert—

 ‘on  affecting  the  territorial  integrity of  India  or’’(r0)
 SHRI  NARENDRA  P.  NATHWANI

 (Junagadh)  :  I  beg  to  move  :—

 Page  3,—
 (i)  line  4,—

 for  “if  such  amendment”  substitute—
 “no  amendment  which”
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 (ii)  for  lines  27  and  28,  substitute—
 ‘‘shall  be  made’’  (150)

 Page  135  Line  40,—

 after  ‘by  a  majority”
 insert  “‘of  eighty  per  cent”.  (5r)
 SHRI  VAYALAR  RAVI:  I  beg  to

 move  :—

 Page  Ib
 omit  lines  I  to  4.  (185),
 SHRI  C.  K.  CHANDRAPPAN  (Can-

 nanore)  :  I  beg  to  move  :—

 Page  3,—
 after  line  25,  insert—

 ‘*(v)  impairing  or  weakening  in  any the  Cabi  -cum-Parl: ary  system  under  this  Constitution  ;  or

 (vi)  impairing  or  weakening  the  prin-
 ciple  of  collective  responsibility  of  the
 Council  of  Ministers  to  the  House  of
 the  People,  or’’  (202)

 SHRI  KANWAR  LAL  GUPTA  :  I  beg to  move  :—

 Page  135
 after  line  25,  insert—

 “*(v)  changing  the  system  of  functioning of  joint  responsibility  of  the  Council
 of  Ministers  headed  by  the  Prime
 Minister,  ०?  (243)

 Page  13,  lines  40  to  42,—

 omit,  ‘‘voting  at  such  poll  and  the  vot-
 ers  voting  at  such  poll  constitute  not
 less  than  fifty  one  per  cent  of  the
 voters  entitled  to  vote  at  such  poll’.

 (244)

 Page  33,—
 after  line  42,  insert—

 “*(iii)  after  the  approval  of  any  such
 amendment  by  the  people  of  India,
 such  amendment  can  be  revoked  by  the
 people  of  India  on  a  refrendum  held
 for  the  purpose  after  a  resolution  is
 passed  in  each  House  by  majority  of
 members  present  and  voting.  The
 majority  of  the  voters  voting  at  such
 poll  shall  approve  the  revocation
 ofsuch  amendment.”  (245)
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 SHRI  VAYALAR  RAVI:  I  beg  to
 move  :—

 Pages  3  and  44,—
 omit,  lines  29  to  47  and  I  to  4  respective-
 ly.  (255)

 SHRI  SHYAMNANDAN  MISHRA  :
 <Bagusarai)  :  I  beg  to  move  :—

 Page  3,—
 omit  lines  az  and  18.  (277)

 SHRI  HUKAMDEO  NARAIN  YAD-
 AV  :  I  beg  to  move  :—

 Page  ‘13s  line  :7,—
 after  “impairing  the”’  insert  ‘‘socialistic,””
 (297)
 Page  3,—
 Sor  lines  38  to  42,  substitute—

 “*(ii)  any  such  aendment  shall  be
 deemed  to  have  been  approved  in  the
 course  of  such  referendum  if  such
 amendment  is  approved  by  a  majori-
 tyof5:  per  cent  of  the  total  number

 of  voters.”’  (298)
 Page  3,—
 omit  lines  43  to  47.  (299)
 SHRI  B.C.  KAMBLE  :  I  beg  to  move:

 Page  :3,—
 Sor  lines  24  and  25,  substitute—
 “‘(iv)  impairing  the  powers  of  the  judici-
 ary  as  are  prescribed  under  the  Consti-
 tution  of  tndia  ;  or”  (346)

 Page  :3,—
 after  line  28,  insert—
 “Provided  further  that  if  any  question
 arises,  as  to  what  constitutes—
 (i)  impairing  the  secular  or  democratic

 character  of  this  Constitution;  or
 (ii)  abridging  or  taking  away  the  rights of  citizens  under  Part  III;  or

 ey)  prejudicing  or  impeding  free  and fair  elections  to  the  House  of  the  People or  the  Legislative  Assemblies  of  States on  the  basis  of  adult  suffrage  ;  or

 (iv)  compromising  the  independence  of
 the  judiciary  ;  or

 (v)  amendment  of  the  above  mentioned
 Proviso,
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 thesame  shall  bedecided,  ONLY  by  ajoint Session  of  both  Houses  of  Parliament.”
 (347)

 SHRI  HARI  VISHNU  KAMATH  :  I
 beg  to  move  :

 Page  135  line  40,—
 for  “‘a  majority  of  the  voters”?  substitute— yority

 “seventy-five  per  cent  of  the  voters’
 (356)

 Page  13,  line  40,—
 Sor  “a  majority  of  the  voters”’  substitute—
 “two  thirds  of  the  voters’’.  (357)
 SHRI  ७.  ARUNACHALAM  ALIAS

 ‘ALADI  ARUNA’  :  I  beg  to  move  :

 Page  3,—
 after  line  25,  insert—

 “‘(0)  weakening  the  federal  structure  of
 the  Constitution  ;  or’’  (377)
 SHRI  BALDEV  PRAKASH  :  I  beg  to

 move  :

 Page  3,—
 after  line  25  ,  insert—

 “‘(v)  compromising  the  integrity  and
 unity  of  the  country  and  making  any
 alteration  in  its  geographical  boundaries;
 or”  (385)
 SHRI  6.  NARSIMHA  REDDY:  I

 beg  to  move  :

 Page  135  lines  27  and  28,—
 for“‘approved  by  the  people  of  India  ata
 referendum  under  clause  (4)”

 substitute—
 “ratified  by  the  legislatures  of  more  than
 half  of  the  States’.  (387)

 SHRI  CHITTA  BASU  :  I  beg  to  move  :

 Page  53,—

 after  line  25  ,  insert—

 “@)  impairing  the  federal  principle  as
 embodied  in  the  Constitution  or”
 (392)
 SHRI  A.  ASOKARAJ  (Perambalur)  :

 Ibeg  to  move:

 Page  13.
 for  lines  27  and  28,  sunstitute—
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 “the  amendment  shall  also  require  to  be
 ratified  by  the  Legislatures  of  two-thirds
 of  the  States’.  (397)
 SHRI  EDUARDO  FALEIRO  :  I  beg

 to  move  :

 Page  135  line  40,—
 after  ‘‘majority”,  insert—
 “of  seventy  five  per  cent’.  (405)

 PROF  P.G.  MAVALANKAR  :  I  beg to  move  :

 Page  ‘135,  line  :4,—
 for  “Provided  further  that  if  such
 amendment—”’
 substitute—
 “Provided  further  that  the  articles  of  the
 Constitution  providing  for  the  following
 basic  features  shall  not  be  subject  to  any
 amendment  which—”.  (421)
 Pages  3  and  4
 omit  lines  27  to  47  and  to  4  respectively.
 (422)

 SHRI  HARI  VISHNU  KAMATH  :  I
 beg  to  move  :

 Page  ‘13,  line  :7,—
 for  “democratic”  substitute—
 “democratic  socialist”  (427)
 Page  135  line  7,—

 for  “democratic”?  substitute—
 “socialist  democratic’’.  (428)
 MR.SPEAKER  :  It  may  notbe  possible to  have  the  voting  today.  So,  donot  be

 in  ahurry.  Therefore,  may  I  suggest  that
 there  will  be  no  question  hour  tomorrow
 and  tomorrow's  questions  will  be  taken  wu
 next  Tuesday?  We  shall  take  up  the  Bi  if
 at  In  ‘oclock.  Even  that  half-an-hour
 which  is  used  for  other  purpose,  will  not  be
 used.

 Is  it  the  pleasure  of  the  House  to  accept
 my  suggestion?

 SEVERAL  HON.  MEMBERS:  Yes.

 tt  यक्षदत  ह्ार्मा  (गूरदासपुर  )  :
 अध्यक्ष  महोदय,  आदिवासियों  का  जो  सवाल
 है  वह  तो  कल  लिया  जयेगा।
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 MR.  SPEAKER :  Ihave  selected  it  for
 tomorrow  but  now,  it  will  be  taken  up  day after  tomorrow.

 SHRI  MALLIKARJUN  (Medak)  :  I
 want  your  ruling.  Onogth  August  you told  the  House  that  those  who  have  not
 given  their  amendments,  would  be  given  an
 opportunity  to  speak  on  this  Bill  in  the
 third  reading.  I  havewritten  to  the  Chair.

 MR.SPEAKER  :  Thereisnoruling.  I
 shall  consider  at  the  time  of  third  reading..

 SHR  (  6.  M.  BANATWALLA  :  Clause:
 45  amends  article  368  of  the  Constitution
 which  relates  to  the  amendments  of  the-
 Constitution.

 A  claim  has  been  persistently  made  that
 the  present  Constitution  (Amendment)  Bill
 does  away  with  the  abnoxious  provisions: of  the  Forty-second  Amendment  Act,
 but  we  find  here  a  strange  attitude  with
 respect  to  the  amendability  of  the  Constitu-
 tion.

 Before  the  Forty-second  (Amendment),.
 Act,  the  position  as  laid  down  by  the  Sup-
 reme  Court  in  the  Keshvananda  Bharati
 case.....  was  that  article  368  does  not
 enable  Parliament  to  destroy  or  damage the  basic  structure  or  framework  of  the
 Constitution.  But  this  Clause  45  of  the:
 present  Bill  seeks  to  allow  even  such  amend-
 ments  to  the  Constitution  which  may
 impair  or  abridge  or  destroy  the  funda-
 mental  rights  and  even  the  basic  structure
 of  the  Constitution.  Of  course,  a  proviso: has  been  added  that  approval  has  to  be
 obtained  at  areferendum.  Weare  there-
 fore  introducing  this  concept  of a  referen-
 dum,  but  I  most  humbly  submit  that  the
 approach  taken  to  theconcept  of referen--
 dum  is  also  lacking  in  several  respects.

 A  proposal  will  be  deemed  to  be  approv-- at  a  referendum  if  not  less  than  Br  per’
 cent  of  the  electorate  go  to  vote  and  a  maj--
 ority  of  those  who  vote  accept  the  proposal.
 In  other  words,  hardly,  26  per  cent  of  the:
 total  electorate  is  needed  in  order  to  endorse:
 the  proposal  submitted  to  the  referendum.
 Twenty-six  percent  of  the  total  electorate:
 can  approve  an  amencment  which  can
 impair,  which  can  _  destroy,  the  basic
 character  or  the  fundamental  rights  en-
 shrined  in  the  Constitution.

 Only  those  above  the  age  of  २  can  go  to
 the  polls,  and  they  constitute  about  50  per cent  of  the  total  population.  Thusa
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 majority:  of  those  going  to  the  polls,  which
 is  only  about  rg  per  cent  of  the  popula-
 tion,  isgiven  theright  todestroy  the  funda-
 mental  rights  or  the  basic  structure  of  the
 ‘Constitution  through  a  referendum.  This
 is  a  position  that  deserves  our  serious
 attention.  I  have,  therefore,  in  my
 amendment  provided  that  at  least  two-
 thirds.  of  the  total  electorate  should  at  the
 referendum  endorse  a  proposal  if  it  is  to  be
 carried,  This  would  be  necessary  in  view
 ofth  tity  of  the  fund:  talrightsand
 the  basic  structure  of  the  Constitution.

 The  first  point  introduced  by  this  Clause
 45  is  this.  As  per  Supreme  Court  decision
 prior  to  the  Forty-second  Amendment
 Act  and  as  per  the  decision  in  the  Kesha-
 vanand  Bharati  case,  the  basic  structure
 cannot  be  amended,  but  it  is  now  sought  to
 allow  the  amendability  of  the  basic  struc-
 ture,  nay,  the  destruction  of  the  basic  struc-
 tureat  a  referendum  by  only  13,  percent  of
 the  population.  I  have,  therefore,  with
 great  respect  submitted  that  a  favourable
 vote  of  at  least  two-thirds  of  the  electorate
 shall  be  necessary  for  a  proposal  to  be
 carried  at  a  referendum.

 There  is  also  another  amendment  given
 by  me,  whichseeksto  secure  thetotalinviola-
 ability  of  the  minority  rights  aid  certain
 civil  liberties.  The  minority  rights and  certain  other  civil  liberties  mentioned
 by  me  in  my  amendment  cannot  be  so
 amended  that  they  can  be  impaired or  destroyed  atany  level  whatsoever.  In
 view  of  the  fact  that  we  are  a  secular  demo-
 cratic  country;  it  is  necessary  that  the
 rights  of  a  citizen  under  articles  14)  ‘155,  16,
 I7,  I9,  2I,  25,  26,  29  and  30  should  be
 entrenched  in  the  Constitution  as  to  be
 made  inviolable.

 Similarly,  I  have  also  tried  to  provide  that
 no  amendment  shall  be  made  which  is  pre-
 judicial  to  the  territorial  integrity  of  India
 asa  whole.  Both  these  things  are  to  be
 made  inviolable.  I  would  not  take
 much  time  of  the  Houseon  this.  I  would
 only  conclude  by  saying  that  this  inviola-
 bility  of  the  fundamental  rights  and  terri-
 torial  integrity  of  India  are  absolutely essential  for  the  proper  maintenance  of  the
 democratic  and  secular  character  of  our
 country.

 The  fundamental  rights  have  been  made
 inviolable  by  article  97  of  the  Japanese
 Constitution,  which  provides  :

 “The  fundamental  human  rights  by  this
 Constitution  guranteed  to  the  people  of
 Japan  are  fruits  of  age-old  struggle  of
 man  to  be  free  ;  they  have  survived  the
 many  existing  tests  for  durability  and
 areconferred  upon  thisand  future  genera- tions  in  trust,  to  be  held  for  all  time
 inviolate’.
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 Similarly,  according  to  article  79,  cl  ause
 (3)  of  the  West  German  Constitution  of
 ‘1949,  certain  provisions  of  the  Constitution
 have  been  made  unamendable.  They are:

 ()  The  basic  rights  guaranteed  by article

 (2)  The  federal  and  democratic  form  of
 the  State  declared  by  article  20.

 (3)  The  federal  system  and  the  partici-
 pation  of the  States  in  legislation.

 Article  89  of  the  Constitution  of  the
 Fifth  Republic  of  France  provides  that  :

 (a)  No  amendment  can  be  made  if it  is  prejudicial  to  the  integrity  of
 the  territory;  and

 (6)  The  Republican  form  of  Govern-
 ment  shallnot  bethe  object  of  an
 amendment.

 We  have  similar  provisions  in  the  Consti-
 tutions  of  various  other  countries,  where
 some  rights  have  been  made  inviolable.
 Article  39  of  the  Italian  Constituticn  of
 947  and  article  472  of  the  Constituticn  of
 Norway  make  immune  certain  constitutional
 provisions  from  the  amending  process.

 Therefore,  I  plead  for  the  inviolability  of
 the  minority  rights,  for  the  inviolability  of
 the  civil  rights  and  for  the  inviolability  of
 the  territorial  integrity  of  our  country, which  is  in  accordance  with  the  trends
 which  we  have  in  the  Constitutions  of
 several  countries  of  the  world.

 I  hope  that  my  amendments  will  receive
 due  consideration  at  the  hands  of  the  Go-
 vernment  and  approbation  by  this  august House.

 SHRI  SOMNATH  CHATTERJEE: Mr.  Speaker,  Iam  pressing  my  amend-
 ment  Nos.  24  and  25.

 MR.  SPEAKER:  Why  are  you  half-
 hearted  ?

 SHRI  DINEN  BHATTACHARYA  :
 He  has  beentired.  We  are  sitting  without
 lunch.

 SHRI  SOMNATH  CHATTERJEE  :
 As  a  matter  of  fact,  on  the  issue  of  referen-
 dum,  although  there  was  some  initial  re-
 luctance,  Government  ultimately  accepted the  principle  of  referendum.  If  you  kindly see  what  has  been  proposed,  it  is  to  secure
 what  is  known  as  the  basic  structure  of  the
 Constitution  by  making  a  provision  for  an
 amendment  to  take  the  sanction  of  the  ulti-
 mate  sovereign  in  the  country,  that  is,  the
 people,  on  that  question.
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 {Shri  Somnath  Chatterjee  }
 There  are  three  or  four  clauses  which

 have  been  set  out  here.  With  regard  to
 the  first  one,  it  says,  “impairing  the  secular
 or  democratic  character  of  the  Constitu-
 tion”.  We  want  to  add  there  the  word
 “federal”.  Although  we  have.not  got  a
 perfect  system  of  federal  structure,  it  is
 essential  that  the  basic  concept  of  even  a
 quasi-federal  structure  in  the  country should  not  be  allowed  to  be  altered  by  some-
 body  who  may  be  controlling  the  Central
 Government  or  the  Parliament.  There-
 fore,  itis  essential  that  the  basic  “federal”
 concept  should  be  unamendable  without
 express  Sanction  from  the  people.  We  feel
 that  for  the  proper  development  of  this
 country,  it  is  essential  to  have  a_  federal
 set-up.  That  is  why  we  want  that  should
 be  inserted  in  the  proposed  amend-
 ment.

 Then,  we  have  also  suggested  for  ‘“‘alter-
 ing  or  impairing  or  affecting  or  abrogating the  parliamentary  and  republican  system  of
 the  Government  under  the  Constitution”
 and  for  “affecting  or  abrogating  the  prin-
 ciple  of  collective  responsibility  of  the
 Council  of  Ministers  to  the  House  of  the
 People’’,  the  sanction  should  be  taken  from

 th:  p:ople.  So  far  as  the  collective  respon-
 sibility  of  the  Council  of  Ministers  to  the
 House  of  the  People  is  concerned,  there  is  a
 specific  provision  in  the  Constitution  which
 we  consider  as  the  basic  necessity  of  a  par-
 liamentary  system  of  the  Government  in
 thiscountry.  Therefore,  nobody  should  be
 allowed  to  change  this  provision  of  the  Con-
 stitution  without  express  sanction  from
 the  people.  Similarly,  in  regard  to  the
 parliamentary  and  republican  system  of
 Government  also  it  should  be  done.  We
 almost  had  a  mini-monarchy  in  this  country
 during  those  9  months,  if  not,  actual
 monarchy.  A  hereditary  rule  was  going to  be  set  up,  in  effect,  what  is  known  as  the
 extraconstitutional  source  of  power.  It
 was  nothing  but  a_  hereditary  system  of
 the  Government  which  would  have  repla- ced  the  parliamentary  and  republican
 system  of  the  Government.  That  could
 have  been  done  by  a  simple  amendment  of
 the  Constitution.  If  that  amendment
 had  been  brought  along  with  the  Forty- Second  Amendment  _I  have  no  doubt  that
 would  have  received  the  approval  of those
 who  were  in  the  ruling  party  at  that  time
 because  they  did  not  have  the  courage  to
 say  no.  Even  now-a-days  they  do  not
 have  the  courage  to  say  no.

 I  would  like  to  know  from  the  hon.
 Minister  whether  the  Government  considers
 my  proposed  amendments  as  part  of  the
 basic  structure  of  the  Constitution  or  not, that  is,  the  federal  set  up  of  the  country, the  parliamentary  and  republic  system  of
 the  Government,  the  collective  responsibi-
 lity  of  the  Council  of  Ministers  to  the  House
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 of  the  People.  If  am  I  not  very  much
 mistaken,  in  the  Keshav  Bharati  case,  the
 learned  judge  tried  to  indicate  what
 would  be  at  least  undisputed  part  of  the
 basic  structure  of  the  Constitution  and
 the  federal  structure  of  the  country,  ard
 the  political  set-up  was  noted.  Therefore
 if  these  are  port  of  the  basic  structure  of  the
 Constitution,  we  do  not  want  that  these
 should  be  left  to  be  amended  without  the
 reference  to  the  people.  I  would  request
 the  hon.  Minister  _that  ong with  other  provisions,  this  should  also  te
 inserted.  _Compromising  the  independ ofthe  judiciary  free  and  fair  electicns
 which  is  the  basis  of  a  parliamentary  system of  the  Government,  the  rights  enshrined  in
 Part  III  of  the  Constitution,  the  secular
 and  democratic  character,  cannot  be
 done  by  a  simple  amendment.  If  there
 had  been  no  elaboration  of  all
 that,  I  would  not  have  suggested this.  If  it  had  been  left  to  be  determined
 as  to  what  are  the  basic  structures,  then  I
 would  not  have  suggested.  But  when
 there  is  an  indication  of  the  subjects  which
 are  treated  as  of  basic  nature  or  structure, then  it  is  essential  that  our  country’s  set  up should  be  maintained  as  a  federal  set-up as  a  Parliamentary  system  of  Government, and  that  the  Ministry  would  be  responsible to  the  House  of  the  people  whose.  Members
 are  chosen  by  the  people  of  this  country.
 Ultimately  if,  in  respect  of  those  matters,
 there  is  an  attempt  to  modify  or  take  away or  abrogate,  then  the  ultimate  sovereign must  give  its  sanction;  withcut  that,  it
 should  not  be  allowed  to  be  done.

 I  would  request  the  hon.  Minister
 to  accept  these  two  amendments.

 SHRI  BAPUSAHEB  PARULEKAR  :T
 have  moved  two  amendments,  Nos,  46  ard
 47,  and  I  have  suggested  four  amendments:
 one  is  deletion  of  the  proviso  which  is
 sought  to  be  added  by  Clause  45,  addi-
 tion  of  one  explanation  which  defines
 the  meaning  of  the  words  amendment
 of  the  Constitution’s  and  defines  the
 expression  ‘fundamental  structure  or
 basic  elements  of  the  Constitution’,  then
 I  have  suggested  that  referendum  need
 not  be  taken  in  these  cases  and  if  at  al?
 referendum  is  to  be  taken,  it  should  be
 taken  only  when  there  is  disagreement between  the  Lok  Sabha  and  the  Rajya Sabha  on  the  passing  of  a  particular amendment  of  the  Constitutiom.  These
 are  the  four  suggestions  which  I  have
 made.

 I  entirely  endorse  the  first  part  of  the
 argument  of  Mr.  Banatwalla  and  Mr.
 Somnath  Chatterjee,  the  amendment
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 which  is  tried  to  be  suggested  by  adding
 the  proviso,  in  my  respectful  submission,
 is  directly  in  contradiction  with  the
 ratio  laid  down  in  the  Kesavanand  Bharati
 case.  Itis  unfortunate,  rather  more
 unfortunate,  when  the  Bill  is  being  pilo-
 ted  by  an  eminent  Advocate  like  Shri
 Shanti  Bhushan  and  you,  Mr.  Speaker,
 were  one  of  the  presiding  judges  on  that
 particular  Bench—and  I  believe  you
 shared  the  majority  view  when  this  parti-
 cular  expression  was  given.  If  we  read
 Clause  45,  we  find  that  amendment
 of  the  Constitution  can  be  made  80  as  to
 impair  the  secular  or  demorcatic  character
 of  the  country,  that  is  to  suggest  that
 our  Constitution  can  be  theocratic  and
 our  Constitution  can  also  be  dictatorical.
 Moreover,  we  find  in  part  (ii):  ‘abridging
 or  taking  away  the  rights  of  citizens  under
 Part  III’  that  is  to  suggest  that  in  the
 case  of  amendment,  Parliament  along with  the  people  will  have  the  right to  remove  article  2I,  that  is,  the  right to  live.  The  point  which  I  would  like
 to  submit  for  the  consideration  of  the  hon.
 Law  Minister  is  whether,  in  view  of  the
 ratio  laid  down  in  the  Kesavanand  Bharati
 case,  this  can  be  done  because  before
 going  to  the  people,  this  has  to  be  put before  both  the  Houses.  And  putting this  before  the  House,  in  my  respectful
 submission,  would  be  ultra  vires  the  Con-
 stitution  and  the  principle  laid  down  in
 the  Kesavanand  Bharati  case  which
 is  agood  law,  and  so  long  as  that; is  not  set  aside,  I  am  afraid  any  person can  challenge  this  very  amendment
 by  filing  a  writ  I  believe  that,  even
 by  getting  this  illegal,  ultra  vires  nature
 of  the  Constitution  endorsed  by  the
 people,  it  would  not  be  intra  vires.  I
 have,  therefore,  suggested  that,  in  clause
 (2),  after  the  proviso,  the  following
 Explanation  be  inserted,  namely,

 “The  expression  ‘amendment  of  this
 Constitution’  does  not  enable  Parlia-
 ment  to  abrogate  or  take  away  funda-
 mental  rights  or  to  completely  change the  fundamental  structures  or  the  basic
 elements  of  the  Constitution  so  as  to
 destroy  its  identity.’’

 The  fundamental  structures  or  the
 basic  elements  of  the  Constitution  includes
 those  ingredients  which  the  six  judgees in  the  Kesavanand  Bharati  case  have
 laid  down.  I  believe  that  no  power should  be  given  to  Parliament  or  to  the
 people  so  as  to  change  the  basic  structure
 of  the  Constitution,  so  as  to  abrogate  or
 remove  what  has  been  guaranteed  to  the
 citizens  under  article  at.

 Coming  to  the  question  of  referendum, I  am  of  the  opinion  that  that  Clause  is  too
 clumsy,  and  with  your  persmission  I
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 would  like  to  read  out  a  small  paragraph which  expresses  the  opinion  of  one  of
 the  eminent  jurists,  Dr.  Rao,  who  say, about  the  referendum  :

 “Referendum  is  always  a  crude  and
 unreliable  method  of  ascertainig
 popular—will  a  veritable  lottery.
 That  is  the  considered  opinion  of
 scholars  after  watching  its  working elsewhere.”
 ...To  adopt  it  in  the  context  of  our
 large  illiterate  population  would  be
 a  calculated  risk  and  a  costly  business
 cumbersome  in  its  operation.  Popular consent  (sovereignty)  need  not  be
 defied  to  the  extent  of  idolatary.
 One  can  understand  illiterate  voters
 taking  parts  in  elections,  apprecia-
 ting  the  issues  and  voting  wisely— the  elections  of  3977  bear  ample
 testimony  to  that-—  but  referen-
 dum  on  constitutional  issues  is  al-
 together  a  different  matter.  In  an
 election,  the  performance  of  the
 previous  government  and  the  pro-
 mises  of  various  parties  are  before
 them,  and  they  can  easily  choose.
 But  in  a  referendum,  the  issues  are
 abstract,  highly  technical  and  some-
 times  beyond  the  understanding  of
 even  educated  people.  It  is  mean-
 ingless  to  expose  intricate,  consti-
 tutional  law  to  popular  choice.”

 mt
 I  only  quoted  this  because  our  hon,

 Law  Minister  repeatedly  told  this  august
 House  that  in  7977  our  people  showed
 how  intelligent  they  are  in  understanding
 the  various  issues  and  that  we  can  very
 well  leave  these  in  the  hands  of  the  elec-
 torate.

 Lastly,  I  have  suggested  that  if  at  al?
 the  matter  is  to  be  sent  to  the  people,
 its  should  be  sent  only  in  case  when  there
 is  a  disagreement  between  the  Lok  Sabha
 and  the  Rajya  Sabha.  My  amendment
 is  to  the  effect  :

 “If  one  of  the  Houses  of  Parliament
 decides  a  revision,  by  way  of  amend-
 ment  of  the  Constitution,  and  the
 other  House  does  not  consent  to  it
 the  question  whether  such  amend-
 ment  should  take  place  or  not.
 shall  be  submitted  to  the  vote  of
 the  people  of  India  at  a  referendum
 under  clause  4

 This  difficulty  ar  ose  many  times  and
 it  may  arise  in  future  also  and  this  can
 be  solved  if  my  amendment  is  accepted.

 SHRI  R.  VENKATARAMAN:  But  that
 may  not  be  accepted  by  the  other  House.

 MR.  SPEAKER  :  Mr.  Shambhu  Nath
 Chaturvedi.
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 [  Mr.  Speakar  ]
 This  is  a  much  debated  question.

 Therefore,  long  arguments  are  not  neces-
 sary.  A  beief  reference  will  be  welcome.

 SHRI  SHAMBHU  NATH  CHATUR-
 a

 :  No  long  arguments.  I  am  always rief.
 MR.  SPEAKER  :  That  everybody does  say.
 SHRI  SHAMBHU  NATH  CHATUR- VEDI  :  My  amendment  is  in  the  place of  the  provision  for  a  referendum
 It  reads

 “the  amendment  shall  also  be  re-
 quired  to  be  ratified  by  not  less  than two-thirds  of  the  States  by  a  resolu- tion  to  that  effect  passed  by  those
 Legislatures  by  a  majority  of  the total  membership  of  the  House  and two-thirds  of  those  present  and
 voting”’.

 And  then  I  have  asked  for  the  deletion  of the  remaining  part  of  the  clause,
 753  hrs.
 (Mr.  Deputy  Speaker  in  the  Chair]

 I  do  think  as  has  been  stated  by  the
 previous  speaker,  a  referendum  is  a  very
 cumbersome,  a  very  expensive,  a  very time-consuming  and  I  think,  a  very  un- certain  process  because  51%  of  the  elec- torateis  required  to  vote  for  it.  But  this
 51%  is  doubtful  because  in  most  of  our elections  in  spite  of  the  efforts  made  by the  candidates  themselves  and  in  spite of  the  amount  of  money  and  the  pro- paganda  that  is  done,  sometimes  the
 voting  is  as  small  as  46%,  50%  and  very often  it  is  below  50%  and  a  majority  of
 57%  will  be  only  26%  of  the  voters  and it  means  an  amendment  will  be  carried by  26%  of  the  voters.  That  is  hardly a  good  index  of  public  opinion.  We should  not  minimise  the  value  of  the referendum.  {  do  not  mean  to  say  that our  electorate  are  not  conscious  or  are not  alive  to  the  issues  but  not  to  this  type of  abstract  questions  like  amendments to  the  Constitution  where  it  is  quite  differ-
 ent.  What  they  did  in  4977  is  centainly quite  different  because  in  the  elections and  prior  to  that  during  the  emergency hardly  any  house  or  any  family  had  es-
 caped  scatheless  from  the  tyranny  and oppressions  of  the  previous  regime.

 Sir,  these  abstract  questions  cannot  be decided  by  a  referendum.  Even  the  edu-
 cated  electorate  do  not  understand  the
 implications  of  all  the  amendments;  nor  do I  think  that  the  electorate  was  conscious when  their  rights  wre  trampled  upon  by the  constitutional  amendments  by  the  390 or  42nd  Constitution  Amendment.  It
 was  only  when  it  hit  them,  that  they calised  what  had  come  about.
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 Sir,  the  position  regarding  amending the  basic  structure  of  the  Constitution  has
 completely  changed  after  the  abolition  of
 the  right  to  property  and  it  will  be  desir-
 able  to  revert  to  the  position  as  it  existed
 after  the  Supreme  Court  judgment  in  the
 Golaknath  Case.

 If,  however,  a  reserve  power  for  amending the  basic  structure  has  to  be  kept  then,  it
 should  be  done  in  the  manner  indicated  in
 my  amendment  so  that  all  shades  of  opi- nion  have  their  fullrepresentation.  If  we
 have  the  two-thirds  majority  by  legislatures and  two-thirds  of  the  legislators  voting,
 then,  probably,  we  willhave  a  fair  index
 of  the  opinion  of  the  people  and  their  re-
 presentatives.  This  idea  about  a  reference
 to  the  people  of  course  gets  established  even
 without  the  referendum.  I  think  such  an
 amendment  will  be  more  practical.  That
 was  why  I  said  that  I  would  rather  prefer the  position  after  Golaknath  case  judgment restored  minus  the  clause  about  the  pro-
 perty.

 SHRI  SAUGATA  ROY:  Sir,  in
 opposing  this  amendment  to  Clause  45 in  the  Forty-Fifth  Constitution  Amend-
 ment,  I  am  faced  with  a  problem  of  all
 those  honest  men  who  want  to  oppose  the
 bogus  but  populis,  and  apparently,  populis case.  I  fail  to  understand  what  the  Minis-
 ter  is  trying  todo.  After  all  he  is  going  to
 give  the  power  to  the  people  in  changing certain  features  of  the  Constitution.  But,  if
 you  really  go  to  into  it  actually  he  is  trying to  keep  the  old  pledge  of  his  party  which
 was  given  in  regard  to  the  case  of  Kesha-
 vanand  Bharati.  There  the  Supreme Court  decided  that  under  the  Constitution, there  are  certain  basic  features  which
 cannot  be  disturbed.  It  was  a  very Narrow  majority  judgment  decided  by seven  to  six  in  the  Supreme  Court.  They
 gave  acertain  structure  to  the  basic  features.
 It  is  the  backdoor  attempt  to  bring  that
 basic  feature  concept  into  our  Constitution.
 That  is  why  we  feel  that  we  should  oppose it.

 Now,  with  regard  to  the  basic  features
 also,  Mr.  Shanti  Bhushan  has  mentioned
 certain  things,  that  is,  impairing  the
 democratic  rights  like  abridging  or  taking
 away  the  rights  of  the  citizens.  The  judi-
 ciary  has  to  be  fair  and  free.  How  to  do
 that  without  compromising  the  indepen-
 dence  of  the  judiciary  etc.?  There  is  no
 proper  definition  of  basic  features  in  the
 Constitution;  these  basic  features  do  not
 appear  in  the  Constitution  itself.

 Shri  Shanti  Bhushan  has  said  that  these
 are  the  basic  features.  Mr.  Somnath
 Chatterjee  who  spoke  from  his  party’s
 point  of  view  naturally  said  that  the  federal
 structure  should  also  be  the  basic  feature  ;
 then  somebody  will  come  and  say  that
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 federa,  quasi-capitalistic  structure  shou
 also  be  basic  features.  Then  the  Supreme Court  can  at  any  time  decide  that  a  certain clause,  a  certain  thing,  to  be  the  basic
 feature  of  the  Constitution.  So,  this
 clause  is  meant  to  make  the  Constitution
 unamendable.  Any  Constitution  has  to  be
 a  living  vibrant  and  a  growing  mechanism. If  there  is  an  attempt  to  make  the  Consti-
 tution  a  stagnant  mechanism,  a  stagnant
 document,  then  there  will  be  opposition
 from  all’  sections  of  the  people.  Shri
 Shanti  Bhushan  is  actually  not  trying  to
 give  the  people  the  power  but  he  is  trying to  prevent  amendments  to  the  Constitution. In  a  certain  clause,  one  thing  that  is  in- volved  is  referendum.  I  am  not  going
 into  the  procedural  problems.  That  has
 already  been  pointed  out  by  my  learned
 friends  from  the  Janata  Party  so  thoroughly.
 Itraisesanother  fundamentalthing.  That
 is  about  the  supremacy  of  Parliament. There  are  Praja-Socialist  people  in  the
 Janata  Party  who  should  remember  about
 Nathpai’s  Bill  who  worked  hard  to  bring forward  a  bill  to  establish  supremacy  of
 Parliament  over  the  Supreme  Court.  Now
 that  concept  is  sought  to  be  diluted. You  are  giving  freedom  not  to  Parliament
 but  to  the  people.  But,  you  cannot  have
 two  supremacies—one  Supremacy  of
 the  Parliament  and  another  supremacy  of
 the  people.  After  all,  you  have  give
 supremacy  the  Parliament;  Parliament
 represents  the  opinion  of  the  people.

 The  Law  Minister  was  himself  saying
 after  all  how  can  we  expect  Parliament  can
 gomad.  Ifyou  donotexpect  Parliament ‘an  go  mad  then  why  are  you  making  this
 mad  provision  of  referendum.

 MR.  DEPUTY-SPEAKER  :  Please
 conclude  now.

 SHRI  SAUGATA  ROY  :  Lastly,  this
 50  percent  business.  Now,  Sir,  5  percent
 members  resent  and  voting  out  of  them
 majority  can  change  the  Constitution.  It
 will  be  setting  a  very  dangerous  precedent.
 Supposing  there  is  a  RSS  government  at
 the  Centre  and  wants  to  convert  India  into

 a  Hindu  Rashtra  then  it  will  mean  that  20
 per  cent  population  of  the  country  is
 enough  to  convert  India  into  a  Hindu
 Rashtra.  So,  it  will  be  setting  a  very
 dangerous  precedent.  Sir,  it  has  been
 shown  before  that  Hindi  speaking  North
 can  dominate  Parliament.  We  have
 accepted  that  but  we  are  not  prepared  to
 acceptitfurther  by  enshrining  it  in  the Constitution  which  will  give  rise  to  fanati- cism.  All  campaigns  in  a  referendum  will
 be  marked  with  fanaticism.  So,  my  sub-
 mission  is  thatin  the  name  of  giving  power to  Parliament  a  dangerous  concept  is
 sought  to  be  introduced  in  the  Constitution
 and  we  should  oppose  this  and  we  are
 opposing  this  Clause  with  all  the  force  at
 our  command.

 SRAVANA  30,  900  (SAKA)  (45tk  Amdt.)  Bill  742
 SHRI  NARENDRA  P.  NATHWANI (Junagadh):  Mr.  Deputy  Speaker,  Sir, I  have  moved  my  two  amendments  bearing Nos.  ‘150°  and  i5:.  By  my  first  amend- ment  I  am  opposing  the  second  proviso which  is  sought  to  be  added.  Several speakers  who  have  taken  part  in  this  debate have  opposed  it  and  have  tried  to  point  out that  it  runs  counter  to  the  ratio  in  Kesha- vanand  Bharati’s  case.  Of  course,  there is  a  further  reference  in  the  provision  Sought to  be  made  that  apart  from  Parliament

 passing  such  amendmentthose  amendments have  to  be  approved  by  the  people  by  a referendum  and,  therefore,  it  is  necessary to  point  out  whether  the  decision  in Keshavanand  Bharati’s  case  at  all  affects this  position  or  not.  Mr.  Seervai,  an  emi-
 nent  and  distinguished  jurist  has  pointed
 out  in  his  recent  book  on  Emergency  by pointing  out  that  having  regard  to  the  de-
 cision  of  Keshavanand  Bharati,  referendum isnot  a  method  which  could  be  legitimately resorted  to  for  altering  the  basic  structure nor  does  he  consider  it  an  appropriat¢ force  of  making  amendment  of  the  natur: indicated.  He  says  that  the  question  o.
 amending  basic  features  with  reference to  referendum  was  exhaustively  and
 ellaborately  discussed  in  Keshavanand Bharati’s  case  but  the  Supreme  Court  has not  even  remotely  referred  to  referendum asa  means  of  altering  basic  features.
 Therefore,  I  share  the  grave  doubt  ex-
 pressed  by  the  previous  speakers.  (Jnterr- rubtions)

 Therefore,  the  matter  boils  down  to  this that  unless  ratio  in  Keshavanand  Bharati’s case  is  reviewed  the  present  amendment seems  to  run  counter  to  that.

 I  fail  to  understand  what  has  promted the  hon.  Law  Minister  to  resort  to  this device.  Even  on  merits,  as  several  other hon.rMembers  have  pointed  out,  even  in
 regard  to  Referendum,—apart  from  its
 being  a  very  costly  ting,  apart  from  its
 feasibility,—-what  is  it  that  you  are  now
 seeking  to  do  by  the  present  provision.

 As  my hon.friend  on  mylefthasjust  now
 pointed  out,  5  per  cent  of  the  voters  should, participate  init.  Therefore,  ultimately,  if 26  per  cent  of  the  voters  support  certain
 amendments,  they  willhave  the  sanctions of  altering  even  the  basic  structure  of  the
 Constitution.  My  point  is,  you  should not  trifle  with  basic  features  in  such  a manner.

 Ifyou  really  want  to  ascertain  the  wishes ofthe  people,  the  first  thing  that  youshould
 guard  against  is  to  see  that  the  people  are not  caught  temporarily,  even  for  a  transi- tion  period,  in  a  whirlpool.  We  have
 seen,  Sir,  that  even  under  a  dictatorial
 regime  it  is  possible  to  get  even  go  per  cent of  the  vote  and  destroy  the  democratic nature  of  the  Constitution.  Students  who
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 [Shri  Narendra  P.  Nathwani  }
 have  studied  the  way  in  which  the  Weimar
 Constitution  was  wrecked  under  Nazi
 Regime  know  the  position.  This  is  an
 illustration  in  point,  Therefore,  even  if
 you  want  to  keep  the  provision  regarding
 Referendum,  kindly  see  that  in  whatever
 device  you  adopt  atleast  Br  percentof  the
 citizens  who  are  voters,  who  are  entitled
 to  vote,  support  those  amendments.  This
 is  my  request  and  with  these  words,  Sir,  I
 have  done.

 SHRI  VAYALAR  RAVI:  Mr.  De-
 puty  Speaker,  Sir,  I  do  not  want  to  repeat
 what  my  hon.  friend  Shri  Saugata  Roy  has
 said  already.  I  fully  appreciate  the  argu-
 ments  with  which  some  Members  of  the

 Janata  party  also  opposed  this  Clause.

 I  would  only  wish  to  impress  upon  the
 Law  Minister  that  instead  of  standing  on
 false  prestige  he  may  kindly  withdraw  this
 unwanted  clause  which  he  wants  to  add  to
 the  Constitution  of  India.

 We  people,  especially  those  of  us  who  are
 coming  from  the  southern  part,  thesouthern
 States,  have  got  our  own  genuine  fear.
 That  fear  is  based  mainly  on  the  question
 of  language,  on  the  question  of  the  secular
 character,  on  the  question  of  the  Centre-
 State  relations  and  so  on.  These  are  all
 inter-linked  subjects.  Thesubject  Centre-
 State  relations  is  a  very  important  one  es-
 pecially  in  the  context  of  the  concept  of  the
 federal  structure  in  our  Indian  Constitu-
 tion.  The  hon.  Law  Minister,  I  am  sure,
 will  agree  with  me  that  even  the  founding-
 fathers  of  the  Constitution  never  imagined
 that  the  emergency  provision  will  be  used
 or  misused  to  this  extent  during  the  19
 months  of  emergency.  ™

 So,  my  question  is  this.  What  guarantee
 can  he  give  to  the  country  and  to  the  Par-
 liament  that  this  Clause  will  not  be  misused
 by  somebody  in  future,  that  it  will  not  go
 against  the  interest  of  the  nation  and  so  on
 Sir,  I  have  very  suspicion  that  this  is  an
 attempt—directly  and  indirectl  y-to  impose
 Hindi  on  the  non-Hindi-Speaking  people.
 I  wish  to  point  out  that  this  attempt  will
 have  very  serious  and  very  disastrous  conse-
 quencies.  And  so  far  as  Centre-State
 relations  are  concerned  and  fiscal  matters
 are  concerned,  certain  things  are  more
 authoritatively  asserted  by  the  Centre  and
 even  the  federal  structure  of  the  Constitu-
 tion  can  be  taken  away  by  any  person  who
 may  come  in  future  as  the  ruler  of  the
 country.

 So,  I  hope  that  the  hon.  Law  Minister
 will  not  give  any  opportunity  to  anybody
 to  do  anything  which  is  againt  the  interest
 of  the  country.  I  only  hope  that  he  will
 withdraw  this  clause.  I  oppose  this
 clause.

 AUGUST  21,  978  (45th  Amdt.)  Bill  I44

 श्री  कंवर  लाल  गुप्त:  उपाध्यक्ष
 महोदय  ,  मेरे  इस  कलाज़  में  3  संशोधन  हैं
 नं०  243,  244ओऔर  245  ।  इन
 तीनों  को  मैं  आपके  समक्ष  रखता  हुं  ।
 मैं  मंत्री  महोदय  को  इस  चीज  के  लिये  बधाई
 दे  रहा  हूं  कि  दुनिया  के  विधानों  में  शायद
 यह  हमारा  पहला  विधान  है,  जहां  यह
 कहा  गया  है  कि  चुने  जाने  के  बाद  भी  पालिया-
 मेंट  सुप्रीम  नहीं  है  ।  यह  सिद्धान्त
 हम  नेमाना  है

 अ्रपने  मित्र  श्री  बयालार  रवि  की  बात
 सुन  कर  मुझे  झाश्चर्य  हुआ,  उनका  यह  छपाल
 है  कि  साउथ  इंडिया  के  लोगों  के  साथ  भेद
 भाव  होगा  ।  मैं  मानता  हूं  इस  में
 जैन्विन  एप्रीहैंशन  होगी।  मेरा  कहना  यह
 है  कि  विधान  को  संशोधन  करने  के
 कई  तरीके  हैं,  कछ  चीजें  जो  मैजोरिटी से
 तय  करते  हैं,  कुछ  दो-तिहाई  मैजोरिटी
 से  तय  करत ेहैं  और  कुछ  चीज़  ऐसी  हैं  जो
 मेजोरिटी  आफ  स्टेट्स  के  पास  एप्रवल  के  लिये
 जाती  हैं।

 मेरा  एक  संशोधन  यह  है  कि  बजाय  इस  के
 कि  5.  परसैंट  लोग  वोट  करें  और
 उसकी  मैजोरिटी  26  परसेंट  इस  को  तय
 करे,  मैंनेकहा  है  कि  'वोटर्स का 51  परसेंट
 होना  चाहिये  श्रगर  बेसिक  फीचर  में  बदल
 करना  है  ।  अगर  यह  प्रोवाइड  कर
 दिया  जाय  कि  जब  तक  सारा  देश  वोटिंग
 में  शामिल  नहीं  होगा,  तब  तक  कांस्टी-
 ट्यूशन  के  बेसिक  फ़ीचज़  में  कोई  परिवर्तन
 नहीं  किया  जायेगा,  तो  यह  एप्रिहेंशन
 दूर  होजायेगा  ।  अगर  इस  को  बढ़ा  कर
 75  परसेंट  करदिया  जाये,  तो  मैं  इस  को

 श्रौर  भी  अच्छा  समझूंगा  ।  मैं  चाहूंगा  कि
 अगर  साउथ  इंडिया  के  लोगों  को  कोई  एप्रि-
 हेंशिन  है,  तो  विधि  मंत्री  इसके  प्रोपोर्शन.
 को  बढ़ा  दें,  श्रौर  यह  भी  प्रोवाइड  कर  दें,
 कि  अगर  साउथ/'इंडिया  के  लोग  किसी
 बेसिक  फ़ीचर  को  बदलने  के  पक्ष  में  वोट  नः
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 दें,  तो उसे  न  बदला  जाये।  अगर  कोई
 मानतीय  सदस्य  चाहते  हैं  कि  टू-थर्डंज
 झांक  दि  टोटल  वोटर्ज  रुख  दिया  जाये,
 तो  मैं  इस  से  एग्री  करता  हूं  और  इसको
 पूरी  तरह  से  सपोर्ट  करता  हुं  ।  क्यों  ?
 एक  तो  इस  से  एप्रीहशन  दूर  हो  जाथैगी  ।  दूसरे,
 क्या  पालियामेंट.  फ़ंडामेंटल  राइट्स
 को  बदल  सकती  है,  इस  बारे  में  सुप्रीम
 कोर्ट  का  रवैया  बदलता  रहता  है।
 उसने  पहले  कहा  कि  फ़ंडामेंटल  राइट्स
 बदले  जा  सकते  हैं  ।  फिर  उसन  कहा
 कि  नहीं  बदले  जा  सकते  हैं।  फिर
 उसने  कहा  कि  बेसिक  फ़ोचर्ज  नहीं
 बदले  जा  सकते  हैं,  बाकी  प्रोविज़न्ज  बदले
 जा  सकते  हैं  ।  यह  उसका  लेटेस्ट
 फ़ैसला  है  ।  हम  ने  सुप्रीम  कोर्ट  परनिर्भर  न
 कर  के  ब्लैक  एंड  व्हाइट  में यह  तय  कर
 दिया  है  कि  बेसिक  फ़ीचर्ज  कौन
 कौन  से  हैं  इसके  लिये  मैं  मंत्री  महोदय
 को  बधाई  देता  हूं  ।

 हम  चाहते  हैं  कि  कहीं  ऐसा  न  हो  कि
 कल  कोई  और  सुप्रीम  कोर्ट  आ  जाये,
 और  वह  कुछऔर  कह  दे  ,  और  देश
 में  तानाशाही  आ  जाये।  हमारे  देश  के
 इतिहास  में  यह  पहला  मौका  है,  जबकि  में  ऐसा
 कांस्टीट्यूशन  में  ऐसा  भ,्राविज्ञन  किया  गया  है  |
 यह  मानना  पड़ेगा  कि  इन्दिराजी  जो  तानाशाही
 लाई,  वह  एक  कांस्टीट्यूशनल  तरीके  से
 लाईं  ।  उन्होंने  कांस्टोट्यूशन  को  वायलिट
 कर  के  तानाशाही  नहीं  लाई  tv
 उन्होंने  जो  कुछ  किया,  भले  ही  वह  कांस्टी-
 ट्यूशन  की  स्पिरिंट  के  खिलाफ़  हो,  लेकिन
 उन्हींने  फ़ामल  कार्यवाही  कर  के  ताना-
 शाही  लाईं  ।  इस  विधेयक  में  जो  बेसिक
 फ़ीचज  रखे  गये  हैं,  उनका  समर्थन  करते
 हुए  मैं  उन  के  साथ  यह  भी  ऐड  करना
 चाहता  हूं  —

 Page  33,—

 SRAVANA  30,  900  (SAKA)  (45th  Amdt.)  Bill  I46-

 after  line  25,  insert—

 (v)  changing  the  system  of  functioning of  joint  responsibility  of  the  Council.
 of  Ministers  headed  by  the  Prime
 Minister,  or’’

 आपको  याद  होगा  कि  जब  उस  दिन:
 साठ  साहब  से  बात  हुई  थी,  ती  प्रेजिडेंशल-
 फ़ाम  आफ़  गवनेमेंट  की  बात  चली  थी।.
 संविधान  के  निर्माताओं  नेइस५९  विचार
 किया  था  और  उन्होंने  यह  निर्णय  लिया
 था  कि  प्रेजेंट  सिस्टम  बहुतअच्छा  है।
 मैं  चाहता  हूं  कि  इस  में  भी  बदल  नहीं  होना
 चाहिए  इसलिए  इसको  भी  बेसिकः
 फ़ीचज  में  शामिल  कर  देना  चाहिए  v

 मेरा  दूसरा  एमडमेंट  यह  है  :
 Page  ‘135,  lines  40  to  42,--

 omit  ‘‘voting  at  such  poll  and  the  voters.:
 voting  at  such  poll  constitute  not
 less  than  fifty-one  per  cent  of  the-
 voters  entitled  to  vote  atsuch  poll.”

 बेसिक  फ़ीचर  में  बदल  करने  के  लिए.
 बोट  के  कम  से कम  51  परसेंट  का
 समर्थन  होना  चाहिए--26  परसेंट
 नहीं  |  “--अगर  इस  को  75  परसेंट
 करने का  सुझाव  हो,  तोमैं  उस  से  और
 ज्यादा  सहमत  हुंगा  i  क्योंकि  मैं यह,
 नहीं  चाहता  कि  कांस्टीट्यूशन  के  बेरूक
 फ़ीचर्ज  को  बदला  जाये।  वे  बने  रहने:
 चाहिएं,  वे  ह्ायूमन  वैल्यूज़  को,  हमारे:
 देश  की  वैल्यूज़  को,  'रिप्रेजन्ट  करते  हैं।-
 किसी  तानाशाह  को  यह  हक  नहीं
 होना  चाहिए  कि  वह  उन्हें  बदल  सके  |

 मेरा  तीसरा  अमेंडमेंट  यह  है  :
 Page  33,—

 after  line  42,  insert

 ‘(iii)  after  the  approval  of  any  such
 amendment  by  _  the  feopleof~
 India,  such  amendment  can  be
 revoked  by  the  people  of  India  on
 areferendum  held  for  the  purpose after  a  resolution  is  passed  in  each
 House  by  majority  of  memters.
 present  and  voting.  The  majo-
 rity  of  the  voters  voting  at  such
 poll  shall  approve  the  revocation.
 of  such  amendment.”
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 त  दिन  श्रोस्टीफ़न  नेकहा  था  कि

 मैजोरिटी  ने  बेसिक  फ़ोचज में  बदल  कर  दिया,
 नो  उन्हें  रेस्टोर  करने  के  लिए  क्या  प्र।विज्ञन

 है  ।  मैंते  अपने  अमेंडमेंट  के  जरिये  यह
 "कहा  कि  है  किदोनों  सदन.  इसको  पास
 करें,  औरफिर  उस  को  जनता  के  पास  भेजा
 जाये  1  जितने  बोट  पड़ें  उसकी  मेंजोरिटी

 उसके  पक्ष  में  होनी  चाहिए  ।  यहां  मैं  ने
 5]  परसेंट  नहीं  रखा  है,  क्योकि  मैं
 चाहता  हूं  कि  बेसिक  फ़ीचज़ं  में
 चेंज  नहीं  होना  चाहिए।  इवलिए
 मैं  मंत्री  महोदय  से  यह  प्रार्थन/  करूंगा  कि

 मेरे  येतीनों  संशोधन  हैं  इनको  वह  मान
 ले  तोअच्छा  होगा  ।  इन  संशो-

 घातों  के  जाए  से  मैं  मंत्री  महोदय  को
 बधाई  देता  हूं  कि  उन्होंने जो  सुप्रीम  कोर्ट
 को  इंटरब्रिडेशन  करने की  पावर्त  हैं  उन
 पर  भो  के  लगाया  है  और  आते  वले
 रेप्रेजेन्टेटिब्च.  हैं  कल  को  वह  अपनी
 एयारिटो  कामिसत्रज्  न  करसके  जसे
 पहले  किया,  उस  पर  भो  कब  लगाया

 है  ।  जनतासुत्रोम  है,  इस  सिद्धान्त  को
 “हम  ने  माना  है  जीरे  चाहुंगकि  इस
 बारे  में  मंत्रो महोदय  जव,ब  दें  ।  इस  को
 वह  मात  लें  तो  बहुत  अच्छा  होगा  ।

 SHRI  C.K.  CHANDRAPPAN  (Can- nanore  yp  We  support,  in  principle,  the
 iidea  of  referendum  which  has  been  ad-
 vanced  by  the  Government.  We  have
 had  two  kinds  of  experience  in  our  country in  the  past:  one,  the  Supreme  Court  of
 this  country  took  the  position  that  Parlia-
 ment  had  no  right  to  amend  the  Consti-
 tution,  i.e.  in  the  Golak  Nath  case;  and
 later,  after  Parliament  reversed  that  posi-
 tion,  in  Keshavanand  Bharati  case  the
 Supreme  Court  said  that  Parliament  can

 :amend  the  Constitution,but  not  its  basic
 structure.  Here,  by  this  amendment,  we
 make  an  advance  over  that  position,  and
 say  that  Parliament  can  amend  the  Cons-
 titution,  but  that  in  relation  to  funda-
 mental  propositions,  it  should  be  ratifed  by the  people;  i.e.  to  say  that  we  go  to  the
 people  who  are  the  supreme  in  a  demo-
 cracy.  That  is  why  we  supported  this
 principle  of  referendum.

 We  have  had,  at  the  same  time,  another
 experience  of  how  Parliament  was  misused

 zin  the  name  of  supremacy  of  Parliament.
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 We  believe  that  Parliament  must  be  sup- reme  in  ademocracy;  but  wehave  seen
 the  aberrations,  viz.  that  in  the  name  of
 exercise  of  supremacy  of  Parliament,  its
 powers  were  misusecl.  and  the  Constitution
 was  amended  in  such  a  fashion  that  we  are
 to-day  again  sitting  and  amending  the
 Constitution.  These  two  extreme  pro-
 Positions  should  not  be  there.  As  a  third
 course,  we  agreed  that  you  go  to  people to  amend  these  things  which  you  consider
 to  be  fundamental.  That  is  why  we  agree with  this  proposition  made  by  the  Minister
 At  the  same  time,  in  our  amendment  No.
 292  we  propose  to  include  certain  other
 things  also  which  we  consider  to  be  funda-
 mental.  One  is  regarding  the  Parliamentary and  Cabinet  form  of  Government.
 There  was  a  third  proposition  posed,
 posed  even  in  the  days  of  Indira  Gandhi
 viz.  whether  we  should  have  a  Presidential
 form  and  whether  we  should  have  a  system
 whereby  the  son  will  succeed  the  mother.
 That  should  not  be  there.  Here  again, we  hear  the  same  voicc  from  the  other  side,
 from  some  of  the  Janata  Members,  viz.
 .that  we  should  have  the  Presidential  form  of
 Government.  (Interruptions).  So,  let  us
 put  that  question  also  tothe  people—if such  changes  are  sought  to  be  made.

 Another  thing  is  about  the  collective  res-
 ponsibility  and  the  accountability  of  the
 Council  of  Ministers  to  the  House  of  the
 People.  This,  we  think,  cannot  be  amen-
 ded  without  getting  the  sanction
 from  the  people.  When  I  say  this,  I  do
 not  agree  with  the  proposition  made  by
 some  of  the  learned  jurist  Members  of  this
 House  who  said  that  they  were  eulogizing
 the  wisdom  of  the  Supreme  Court  in  decid-
 ing,  rather  sealing  once  and  for  all,  the
 basic  features  of  the  Constitution  as  some-
 thing  fundamental  and  unamendable.
 We  do  not  agree  with  that
 proposition.  If  that  happens,  and
 if  you  make  a  Constitution  unamendable,
 it  will  mean  that  you  make  the  Constitution
 such  a  thing  that  it  will  not  respond  to  the
 wishes  and  aspirations  of  the  people,  living
 generations  after  generations.  We  think
 that  the  Constitution  should  be  amendable
 and  that  it  should  respond  to  the  aspira-
 tions  and  desires  of  the  people  who  live
 after  our  time.  We  are  to-day  reflecting
 the  people  and  their  desires  to-day.
 Tomorrow  a  different  set  of  people  will
 live,  who  may  have  a  different  desire:  and
 that  desire  may  not  be  understood  by  us.
 It  need  not  also  be  understood.
 If  that  is  the  majority  desire  of  the  people, that  should  be  reflected  in  our  Constitution
 tomorrow.  That  is  our  proposition.  But
 if  you  accepts  the  idea  that  certain  basic
 features  of  the  Constitution  should  be
 sealed  and  made  an  eternal  truth  once  for
 all,  there  is  only  one  method  left  for  us  to
 challenge  the  Constitution,  i.e.  to  challenge
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 the  Gonstitution  in  the  streets.  That  is  not
 goed  for  democracy.  This  is-what  I  would
 like  to-remind  the  protagonists  of  basic
 features.

 SHRI  SHYAMNANDAN  MISHRA
 (Begusarai):  Sir,  broadly  speaking,  I  am
 not  very  enthusiastic  about  the  provision for  referendum.  The  main  reason  for
 that  is  that  I  am_  afraid  that  instead  of
 solving  certain  problems  we  have  in  our
 minds,  it  might  complicate  them.  It  may be  very  expensive.  That  jis  obvious
 enough.  At  the  same  time,  it  may  be
 infructuous.  If  there  is  no  51%  of  polling it  will  be  completely  infructuous.  So,  you
 go  on  having  referendum  after  referendum
 and  this  country  would  be  a  country  of
 referendums.

 What  exactly  this  amendment  seeks  to
 do  is  to  find  a  way  out  of  the  conflict  that
 arises  between  the  ratioin  Keshavanand
 Bharati  case  and  the  Forty-second  Amend-
 ment.  That  is  precisely  the  purpose  of
 this  amendment.  In  one  sense,  the
 amendment  confirms  _  the  ratio  in
 Keshavanand  Bharati  case.  In
 another  sense,  it  contradicts  it.  It  con-
 firms  it  in  the  sense  that  it  also  recognises that  there  is  something  like  a  basic  frame-
 work  of  the  Constitution.  It  also  spells out  the  ingredients  of  the  basic  features  of
 the  Constitution,  as  the  judgmentin  Kesha-
 vanand  Bharati  case  sought  to  do.  So,  it
 confirms  the  ratio  in  the  Keshavanand
 Bharati  case.  But  whereas  the  judgement in  Keshavanand  Bharati  case  says  that  the
 basic  frame-work  of  the  Constitution
 could  not  be  destroyed  or  altered,
 this  amendment  says  that  it  can  be  destro-
 yed  and  altered  beyond  recognition.  The
 change  here  in  the  amendment  postulates that  this  can  be  done  not  through  Parlia-
 ment  but  through  referendum.  But,  it
 does  mean  that  the  basic  features  of  the  Cons-
 titution  can  be  destroyed  or  altered.  So,
 it  negatives  the  ratio  in  Keshavanand
 Bharati  case.  My  fear  is,  as  pointed  out
 by  the  hon.  member  sitting  at  my  back,
 that  it  might  conflict  with  the  judgement in  the  Keshavanand  Bharaticase  and  there-
 fore,  it  might  be  held  to  be  invalid.  For
 so  far  it  is  the  ratio  in  the  Keshavanand
 Bharati  case  that  holds  the  field  and  that
 isthelawoftheland.  Butifyougo  against
 that  ratio,  you  are  sure  to  invite  the  Verdict
 that  it  is  against  the  ratio  in  Keshavanand
 Bharati  case.

 The  main  point  to  be,  conside-
 red  by  the  House  is,  whether  what
 the  referendum  would  seek  to  do  would
 be  an  amendment  or  an  abrogation  of  the
 Constitution.  There  can  bea  different
 forum  forthe  amen  dmentofthe  Constitu-
 tion,  but  there  cannot  be  a  new  forum  for
 the  abrogation  of  the  Constitution.  This
 referendum  would  be  for  the  abrogation
 of  the  Constitution.  Whatan  amendment
 can  be  made  to  mean  is  that  it  would
 bring  about  changes  in  the  Constitution,
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 while  the  identity,  the  personality,  of  the
 Constitution  would  survive  those  changes. But  these  ingredients  of  the  basic  features of  the  Constitution,  which  are  sought  to
 be  referred  to  the  people,  can  be  destroyed
 through  the  process  of  referendum.  So, it  is  my  humble  submission,  it  is  not  an
 amendment  that  is  sought  to  be  made, but  it  is  an  abrogation  of  the  Constitution
 that  is  sought  to  be  done  through  the
 referendum.  Therefore  it  must  not  be
 held  in  order  and  it  cannot  be  held  in
 order.

 a
 There  is  also  another  aspect  to  be  con-

 sidered.  If  there  is  any  amendment  of the  Constitution  which  the  Supreme  Court
 says  is  against  the  basic  features  as  adum-
 brated  in  Clause  45  which  we  are  consi-
 dering  just  now,  then  would  that  amend-
 ment  of  the  Constitution  be  not  invalid  ?*
 Or,  would  that  amendment  be  again  re-
 ferred  to  the  people  at  a  referendum?
 What  would  happen?  There  might  be  a.
 number  of  amendments  which  might  be
 judged  by  the  Supreme  Court  as  going
 against  the  basic  features  of  the  Constitu-
 tion  as  laid  down  in  Clause  45  also.  If
 that  happens,  then  what  would  be  the  at--
 titude  of  the  House  in  that  matter?  When
 the  judgment  comes  from  the  Supreme Court,  would  you  again  refer  these  issues  to
 the  people  at  a  referendum?  That  is  also-
 a  problem  which  it  seems,  has  not  been
 considered  by  the  Government.

 SHRI  VASANT  SATHE  (Akola)  7
 We  will  have  a  perpetual  referendum.

 SHRI  SHYAMNANDAN  MISHRA:
 There  is  a  third  aspect  which  also  seems
 to  have  escaped  the  attention  of  the  Govern-
 ment.  You  leave  out  many  things  which
 might  constitute  the  basic  features  of  the-
 Constitution.  One  or  two  things  have  been
 pointed  by  the  hon.  Members  from  the
 other  side.  One  was  the  federal  character
 of  the  Constitution.  The  second  is  the
 republican  character  of  the  Constitution..
 Do  you  think  the  question  whether  we
 should  become  a  monarchy  can  be  referred
 to  the  people  of  India?  The  republican feature  of  the  Constitution  has  been  ad-
 judged  to  be  one  of  the  basic  features  of
 the  Constitution  in  the  Keshavanand
 Bharati  case,  but  that  is  not  included  here,. I  am  not  suggesting  whether  that  should
 also  be  included.  The  list  cannot  be
 exhaustive  by  any  means.  But  it  needs  to-
 be  emphasised  that  you  are  leaving  out
 some  other  aspects  of  the  Constitution
 which  can  be  considered  to  be  the  basic
 features  of  the  Constitution.  Then  Con--
 sider  the  answerability  to  the  Lok  Sabha.
 So  far  as  the  Government  is  concerned,  it
 is  answerable  to  the  Lok  Sabha.  Can  it
 be  changed?  If  you  change  that  and  you
 say  that  it  does  not  come  within  the  basic
 features,  what  would  happen  to  that?”
 Would  that  be  changed?  I  am  only  illus-
 trating  that  you  cannot  make  the  list  ex—
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 haustive  and  then  if  it  is  so,  it  would  be

 ‘open  to  anybody  to  claim  that  he  can  seek
 to  change  those  features  of  the  Constitu-
 tion.  That  would  be  a  very  dangerous
 proposition  to  enunciate.

 76  hrs.
 I  would,  therefore,  repeat  that  this  pro- ‘vision  of  referendum  does  not  seem  to  be

 any  solution  to  the  problems  that  we  have
 in  our  mind.

 Coming  precisely  to  my  amendment,
 which  would  require  only  half  a  minute,
 —I  have  only  illustrated  what  I  want  to
 ‘emphasize  clearly  for  us  the  secular
 character  of  the  Constitution  or  the
 democratic  character  of  the  Constitution
 is  non-votable,  non-negotiable.  We
 cannot  leave  itto  the  tender  mercies
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 of  26  per  cent  of  the  electorate  to
 change  the  secular  or  the  democratic
 character  of  the  Constitution.  It
 would  be  the  rule,  in  a  sense,  by 26  per  cent  of  theelectorate;tothat  we
 cannot  subscribe.  So  only  to  emphasize this  I  have  brought  this  amendment,—  at
 least  the  democratic  and  the  secular  charac-
 ter  of  the  Constitutiond  should  no  be
 amatter  to  be  referred  tot  the  peopl  at
 a  referendum.  Otherwise,  my  _  basic
 position  is  that  the  provisionf  of  reeren-
 dum  should  be  reconsidered  an  the
 Government  should  drop  it.

 67  hrs.
 The  Lok  Sabha  then  adjourned  till  Eleven

 of  the  Clock  on  Tuesday,  August  22,  978]
 Sravana  Bt,  1900,  (Saka).


