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' LOK SABHA DEBATES

LOK SABHA
Monday, August 21, 1978/Sravana 30,
1go0 (Saka)

‘The Lok Sabha met at Eleven of the Clock

[MR. SPEAKER in the Chair)

RE. MOTIONS FOR ADJOURNMENT,

CALLING ATTENTION, ETC.

MR. SPEAKER: Now the House will
%ake up thz 45th Constitutional Am=nd-
ment Bill. . . ..

(Interruptions)®*

MR. SPEAKER: I have received a
large number of Adjournment Motions.
I am going through them. I will let you
know my d-cision tommorrow morning.

(Interruption.)**
I am considering all of them.
(Interruptions)s®

MR. SPEAKER: I will enquire from
the Minister about the bonus and let
you know.

(Interruptions)y*®

SHRI SAUGATA ROY (Barrackpore);
Sir, the Minister is there. You can as.l).:
him to make a statemsnt.

st < faamm qream (7199 )
weqe wgEm  fage # wAdwgT ¥ o6
wifmaifadi &1 S¥arc w48 ara
oAl ¥ fF fomroar o
g A WA AFEr ...
(=r=ar)

MR. SPEAKER: T have received a
number of Calling Attention Notices. I
will give you an opportunity either to-
morrow or day after,

SHRI SAUGATA ROY : Apart from
adjournment motion, whether /my notice

wunder rule 377, my Calling Attention and
my Short Notice Question have been
roonsisidered ?

(Interruptions)ee

2

MR. SPEAKER: I have told all of
you that the matter is under consideration.
(Interruptions) 1 have- told every one of
you that the matter is under considera-
tion. Is it the idea to obstruct the regular
business ?

" (Interruptions)**

MR. SPEAKER: Even after I men-
tioned to you that the matter is under
my consideration, you are still at it.

I allowed you for more than ten mi-
nutes. Let us go to the business.

(Interruptions)

SHRI OTIRMOY BOSU (Dia-
mond Harbour): About bonus, we want
the Government to make a statement.
(Interruptions)

MR. SPEAKER: You have mentioned
it hundred times. What is the point in
it?

(Interruptions)

MR. SPEAKER : Mr. Bagri is raising
a point of order. Let us go according te
some order. ’

oft wRT T (7 ) e
ARy WO T WmE WET . @ |
AT wreAT qiiSarie & AT @i e
1 6 §GT F1 GG TEE § IAAL Tl
gzt X AZI g T Wifgg 1 AT wmETT
T TH A ® wEd AGL & | IAHT
a9t agf 9T gf gHr Tfgd

MR. SPEAKER: That is not the
point of order. -,

(Interruptions)

MR. SPEAKER: What is your point
of order, Mr. Mavalankar ?

PROF. P. G. MAVALANKAR
(Gandhinagar) : I am rising om a point
of order.

In the Bulletin Part II, dated August
18, the Secretariat, presumably,
your direction, has drawn the attention
of the Members to the entire procedure
under Rule 376....(Interruptions) *®

“**Not recorded.
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=t oo amat : oY sfem agr
T T F FAT T I ICAA FE
® wigsre A7 TR
W aaw HWooaw aff Tasa € oo
TEATT @ X W7 W9 WE L.
(wwarr)  gw zW 09 A1 S
™o X uT W AaeT ¢ 7

MR. SPEAKER: This is not a  point
of order.

What is your point of order, Mr.
Mavalankar ?

PROF. P. G. MAVALANKAR?
1 am inviting your attention to the Bul-
letin Part 11, dated August 18, Item
No. 976 in which presumably under your
direction the rule for point f order has
been pmwd Some time back ako you
had given direction about the fact that
there is no zero hour and that if members
want to raise the points, they must sce
yuu in your chamber, take your consent

aad raisc something here,

MR. SPEAKER: What is the point of
wndey ?

PROF. P. G. MAVALANKAR: To-
day from 11 to 11.17 30 many things

MR. SPEAKER : There is no point of

PROF. P. G. MVW
1 am not speaking on any of the subjects.
T am seekin| guidance under Rule

376 and Rtsu 330 and 3B1. Rules 380
and gB1 are about expunction. 1 want to
know as to what happened today. So
many members have been speaking si-
multaneously. Only parts of it were being
recorded. Others were not being recorded.
What happens is this—what you say is
being , what we say is not being
romdcd My point is, often I see, you
say—'do mnot record, do not record.
t is correct, according to you. When
you say something in r se to fome-
thing which is not recorded, that is re-
corded. How are we to know, sitting in
this House ? I am sorry, 1 have not under-
stood a word of it what was being de-
manded for the last fifteen minutes.
Apart from that, how are the press going
to report what is going om in this House ?
If you say, something is off the record,
they will not be allowed to report that.
But if it is on record, then they should
be able to report. So you kindly tell
ul what has gone on record so that the
people may knew that much.
(Interryption)*®
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MR. SPEAKER: Do not record any~
thing, This is not a point of order.

1r.az hrs.
CONSTITUTION (FORTY-FIFTH
AMENDMENT) BILL—Contd.

Clanse 33— (Qmission of article 2574)

MR. SPEAKER: Before we take up:
further clause by clause consideration
of the Constitution (Forty-Fifth Amend-
ment) Bill, I have to inform the House
that voting on elauses and amendments
moved thereto will start at § p.m. today.

We may now takenpeundeum of
clause 39 of the Bi

SHRI SHAMBHU NATH CHA-
TURVEDI (Agra): I beg to move—

Page 8,—
Jor clause g3, substitute—

*33. In article 257A of the Consti-
mation, after sub-clause (1), the follow-
ing provise shall be i , namely :—

Provided that the State Governmenv
shall be kept informed of such deploy-
ment.” (183)

Prior te the amendment, the praetice
was that the Centre could send forces to
states even without their consent. After
the inclusion of this clause for withdrawall
of this Article, it comp]etely ives a differ-
ent in tation. That is ng;r’ 1say thar
;Er that the State Government

all be kept informed of such deploy-
ment." B mcludmg this clause, 1 say
that a different situation has been created
because this provision was included im
the constitution and now, it has been
withdrawn. It would not restore 'status
quo Imd. it wcrukl give a different inter-

at is why, my amendment
ou d be accepted,

THE MINISTER OF LAW, JUSTICE.
AND COMPANY AFFAIRS (SHRF
SHANTI BHUSHAN): It is not possible
to accept this amendment because it is
not right that, when the law and order
is & State mbjc;.t. lt:; Cm:d:;_hwldi I:g:
any power to armed forces in
g;n;s without :gt oon:iu-nt of the State_

am mot in a on to accept this
amendment for def::‘ng this clause even
with any condition at all.

#sNot recorded.
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Clause 34— Umrmon of new Chapter IV
in part XH)

SHRI SAUGATA ROY (Barrack-
pore): Sir, I beg to move :

“‘Page 8,—
after line a4, inseri—

“‘g00B. Nol\lnl.hstandl.ng anything
-contained in article 3004, 1£;ny pro-

ty is compulsoril uired or re-
ﬁsfumedﬁ an am‘{'om fixed by law
-or which may be determined in accor-
dance with such principles and given
in such manner as may be prescribed
in such law; no such law shall be called
in question in any court on the ground
that. th,c amount so fixed or determined
is not t.‘gume or that the whole or
any part af such amountis to be givea
otherwise than.in cash or that such law
ds void on the ground that it is incon-
sistent with or takes away or abridges
.any of the rights conferred by Article
14" (296)

SHRI EANWAR LAL GUPTA
{Delhi Sadar) : Sir, I beg to mowe:
“Page 8,—
Jor lines 23 and a4, substiduts—
300A. No person shall be deprived
-of his mpcrtrn provided in ar;de
19(1){f)." (241)
FHRI HARI VISHNU KAMATH
{Hoshangabad): Sir, I beg to move:

“‘Page 8, line 23 amd ay,—
Jfor “save by authority of law”" ribsiitute—

B according to proced
tablished | by law™ {nB‘:) e -

“‘Page 8, lines 23 and 24,—
“or*‘save by authority of law" substitute —
“save by duc process of law™ (28s)

SHRI SUSHIL KUMAR DHARA
(Tamluk) : Sir, I beg to move:

“Page 8,:—
after line a2y, inveri—

*“300B. Ceiling on Urban property
shall be fixed in parity with the valua-
t{I.On )o[‘ the ceiling on rural property.”

317
SHRI RAGHAV]IL (Vidisha): Sir_ I
beg to move:

“Page B,—
gfter line 24, insert—
“go0B. Pro of any person shall

‘not be acquired for any purpose other
than the public cause.’ (398)

SRAVANA 30, 1900 (SAKA) (45th Amd:) Bill
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PROF. P. G. MAVALANKAR
(Gandhinagar): Sir, I beg to move:
“Page 8, lines 23 and 24,—
JSor “‘save by authority of law" substilute—
“except by due process of law" (410)
““Page 8, line 24,—
add at the end—

“and save for publ.u: urpose and
social good.” £

MR. SPEAKER: Now, let us come w
Mr. Kanwarlal Gupta's amendment. Let
us be as brief as possible because a  large
number of amendments have to be dealt
with.

SHRI KANWAR LAL GUPTA (Delhi
Sadar): My amendment is:
for lines 23 and 24, substituls—
EDA. No person shall be deprived
of as provided in article
19(1){f)".
(Intarruptions)

werg  Afew, WA 19(1)
(a®) # wgi o  "ifedt gutas
wfwT & g §, g aw
wd st # wgrgar wT AW R
ek Fagmagle o & fag
a1 §3 grawar § ag fear s g
afl S Iq % fae wqg.7 § SEer
T AT T FX ART & | WA
WwHag weww w4 §
T W GAAE T WTE S
IR ATAER, VI T O
THEE A9 & A § ®@
F AT AT 6 FAXURCAELAA &
UEE T QAT TS WY 9 ger
gt ar gger ofrw s gem ?
qfermr g & fF e ot oY
6 € ag 3@ & sefass
fa o & 7 @ A7 LT AFE [AAC G
freedom to movein any partof the country.
< A g ) i wegdT A o et @

I cannot move without money. So, how
can I move?
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. [Shri Kanwar Lal Gupta]
AR VLY, UL WG AT AT
W IFCE TN W FE FT IR
LES UG

Mr. Sbapti Bhushan was a lawyer, He

bas got a geced library.

SHRI JYCTIRMCY ECEU  (Dia-
merd Haibeur): Be is still a lewyer.

SHR1 KANWAR LAL GUFTA: Yes,
he is still a lawyer. He has a
library. There is a right of theught and

ion and suppose his library is
waway from him. Bcc}us_c .h::'kmy
is a t of pre , if it is taken
out, can E:rcxprusp&eﬂT?YCan he think
freely?

foT wew wTH AT WT WA
wfw IET & A AT ZEET AT
FgaT 38 e e 1§ 1w ar—
f& o & mele & fau oF ||
s f5 S oEwew EEEE
F1 WU S a7 {7 FITLqAw A, AR
TIEH . FTE GO agl g W S
W g aew g s
o wfET e & oaieew X
U WA AR AL IARICH
N § o g HIT T R
ARG I BT W WAL AITHE o AT
quFmvw fammamr wifge) @
s w9 @y § R as s fag em
®r FHeTT X @ ESEH AR F1
we & ¢ e © fa
¥ @t w@ Sfaew F1 IoE §1
faeelt # drw awE d R G
AT | SABIFHIE FHCIN Aal (AT |

Are you going to think that only Tatas,
Birlas and Dalmias want to get com-
penation ? No, it is the poor pecple who
will suffer.

75 fag v g g fe sradia
T
If you keep this clause 1g (1) (f) thisis
inter-dep endant.
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W /I TR W9 { @A § O quwr
WY fad | wre Tw w1 A W ar
qY O el UREE W g aw &
FE W EM 1 WU FE-
[ F) T H faaw #fewy
& Srar g FIE W mEadEe aKEl ©
fad 6 @ T § &1 QU -
w/yT TEf % Ewar § 1 3w (W
IEF W Fifew, afew Gar |
g 5 seFafd W& 9wAT g,
TR &9 S—QaT wgf g1 Srfed &
# g g o v axfeme g s

R
-

MR. SPEAKER: Mr Kamath-

SHRI HARI VISHNU KAMATH
(Hoshangabad) : Mr. Speaker, Sir, I have
moved two amendments standing in my
name-amendment nes. 284 and 28s5.
They are alternative amendments.
amendment no. 284 is not accepted, then
I will move to amendment no. 28s. I
am moving both, and 1 have leave the
alternative to the decision of the House

I would like to urge briefly that by
moving this amendment 1 wanted to
bring the clause in line with the lan-
guage and the wording of article 21.
Article 21 which is a key-article for this
Amendment Bill, reads as follews :

—7You are very wel cenversant with
that—it reads :

“‘No person shall be deprived of bis
life er personal liberty except according
to procedure established by law.”

I want to adopt the same wording. . .

“ MR. SPEAKER: No, no. You bhave

said ““due process of law.”

SHRI HARI VISHNU KAMATH:
No, Sir. My first amendment, viz., am-
endment no. 284 is to substitute “‘except
I:wcct’:‘rding to procedure established o?v

-
MR. SFEAKER: That is true.

SHRI HARI VISHNU KAMATH :
If that is not acceptable, then am end-
ment no. 285 takes its p]a::. There was
in the Constituent Assembly, at times a
very acrimonious discussicn on the inter-
pretation and the construction and . he
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clarification of these two phma—"Pro-
cedure established by law” and “‘due
process of law”. These are very well
known to you, more known to you tham
to me, and so I need not dilate upon
that, But ultimately the Constituent
Assembly accepted and adopted the
*“procedure established by law”” for
Article 21, and finally rejected the phrase
“*due process of law."” [ believe in the
United States Constitution, the phrase
used is “‘due process of law” which has
got its own significance and its own con-
notation. I would have preferred that
but for the fact that in the Constitution
itself in Article 21, we have adopted
the phrase ‘‘procedure established by
law™ and I would like the same language
and the same phrase to be adopted for
this new clause which we are seekibg to
insert in the Bill, and thereby in the
Constitution. Therefore, it will read as
follows :

“No person shall be deprived of his

property except according to  procedure

established by law™.

If that is not acceptable to the Minister
and to the House, then I hope the House
will accept even better phrasing, ““that is,
due process of law'. I commend both
for the consideration of the House.

MR. SPEAKER: Mr. Dhara.

SHRI SAUGATA ROY: I have given 3J
an amendment.

MR. SPEAKER: You can get later
only. You were not there when your
name was called.

SHR1 SAUGATA ROY : Just one
. point I want to mention. This amend-
ment has been shown in_the name of a
wmx,‘pm Actually, Dr, Seyid Muba-
mmad’'s name was there. But the Lok
Sabha Secretariat has mistakenly put
somebody else’s name. That is why
was not here to presentit. I thought
Dr., Seyid Muhammad willmove this
amendment, but the correction has mot
been made.

Sir, I may be allowed to speak on this,
even if the amendment hasnot been
moved.

MR. SPEAKER: Yes. Shri Sushil
Kumar Dhara.

SHRI SUSHIL KUMAR DHARA

Tamluk) My Amendment is 317 to
use 34 wherein the right to property

is a fundamental right. Now we find
30 many things. From the ba:kground
note Puhliahedg’ by the Lok Sabha Secre-
tariat (Research and Information Sec-
tion) we find that there are so many
changes in the preamble and in as many
as 36 Articles, fourteen new Article,
namely 31(B), SE&B), gg(A » 226{A) etc,
have been inserted, and they have sub-
stituted four Article—Articles 103, 150,

Constitution SRAVANA 30, 1800 (SAKA) (45th Amdt.) Bill 10

192 and 226—and even the august ter-
minology ‘so ign democratic republic’
has been rcpmby the words ‘social,
sccular, democratic republic’

I must convey my gratitude to the
eminent Law Minister that he has made
the necessary changes in this clause, bug
I am sorry to have to move this amend-
ment and to be compelled to use the
harsh words that he has not mentioned
a single word r;gardin the urban pro-
perty ceiling. For wrban propenT, a
ceiling is there in regard to open land
in the urban area but while, in the rural
arcas, the ceilin% has been reduced twice
and it has been brought down to a small
size, in the urban areas there is no cei-
li.ng on property of the value of lakhs
and crores of rupees. There are so many
persons living in the urban areas who
have this sort of property. There must
be some ceiling in parity with the rural
ceiling.  Of course, you know that in
urban areas on a ‘Katha® of land a multi-
storeyed building can be erected which
will cost lakhs of rupees—at least ten
to twelve lakhe—and even a ‘Bigha of
land’ in the urban areas would be worth
about Rs. 4,000 to Rs. 5,000. So, this

arity should be maintained, otherwise
it will be a mockery, I can say.

" When this Constitutional Amendment

was made by the previous regime, at that
time even Mémbers on that side like the
Congress Member Nimbalkar expressed,
with anguish and in a choked voice, butin
very mice words, regarding the power of
the Rashtrapati being cut to pieces, that
by this method the trapati will be
turned into an fexpensive rubber stamp.
Even in a national seminar held in this
capital, Shri Choudhury Charan Singh
remarked that the people will have their
duties but the Government will bave
none. In the same tune, I can say that
the rural people will have to forgo or give
up their rights like the right to propaliy
in many ways, but the urban people will
have to give up little.

So, I would request the Law Minister,
through you, to make the necessary
u.menugmcnt to this clause as suggested
by mo=—

“gopB. Ceiling on urban property
shall be fixed in parity with the valua«
tion of the ceiling on rural property”.

ot T et (fefemm ): oo
werEE, WIoE 1 RiaHT A wigwd
& @M #1 § @ s § A s
% faa oo &%ME wawd gAr Arfey |
& W gEfa §dww @l &
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[« a7 oY)

gataa fearwa wid F fHY wig-
17 adl v =afgg . afz £ qaft
g F Ira wIFLd FrowIowr FY
@y & Wi a~fw @gw 199,
A F1A, faqms g2 & fay @
an feer wir wif & far afag
ar 38 FAaAfw w7 AHIIT  wIwW
grai afgr 1+ RfFw safema
fatw 30 wavifas fair & o qerfe
ATy & W § TH FreAi A
gerfr & EIET  FA T ARR
graqam F 74t g aifgT

.4 N Fiq T eeifa AT OO
TF AL & F7 [ETFT § I9
getfd 0 wiwagw  fea afagfa
F af v wfge w6y <
g § dades wefadi ¥ wi-
N & afv, =¥, www wfe W«
qEqfd FIHHAN 1 wrlear
#da WEAT W UW CFE FAA
fom auaa fe wfegfia st
g @ Iw i oagy Iy af e
E (00 (]

TEH Tq W4 T T AT FT W
yamE v wfgr fs fom qeafer
w T wWAxAE Fat * @
g & wriy TraY faama, wfee
g Aiwe Aty afz 3w
w wigngr  foar sar g A 39
grifa & afagfd W & wdr
afyd wmar  wfrss ® & W
sxf/ w17 97 Fdafs sl #
g ¥ fgavmr

PROF. P. G. MAVALANEKAR
(Gandhinagar): I have moved the fol-
lowing amendments:

Page 8, lines 23 and 24,—

for “save by authority of law" sub-
stilute=—

“except by due process of law*

AUGUST 21, 1978
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Page 8, line 24,—
add at the end—

“‘and save for public purpose and
social good”’. P P

Mr. Speaker, Sir, 1 want to move
both my Amendments Nos. 410 and 411te
Clause g 4--regarding Right to Property.
I do conceive that in the Indian context,
the Right to Property has to be viewed
in a special manner and that there has
to be a political emphasis on the Right
to Property. Therefore, if you take it
away from the Fundamental Rights
Chapter, perhaps it may be right pciiti-
cally., But the Law Minister has said
that it has not still ceased to be a legal
or a constitutional right. If the law
Minister’s statement is to be accepted,
then I am not sure what he says is what
he meant by the Amendment that he

has brought under Clause 4. what he
says is this:

“Chapter [V—Right to Property.

s00A. No person shall be deprived
ﬁ I1.|.| property save by authority of
w.

But what does it mean? It does not mean.
what the Law Minister assured this

He told last time before the Clause
Clauye discusmion started that altho

it is saken away from the Fundamental
Rights, it is no less than a | and Cons-
titutiona ] right and in the Notes on the
Clause, he mentions like this :

“'1'."!:1:J object of the ameadments

prop in these pr is to t.:;e
awny the right to prupu-ty_ﬂ'm €
of fundamental nnd

make same a right wl
regulated by ordinary law."

Then he says :

can be

“Clause 34 secks  to inserta new
article 300A in Part XII of the
Constiution to provide that no persom
shall be deprived of his property save
by authority of law.”

But where does this guarantec come
that it will not be taken away without
some compensation? Mr. F. 5. Nariman,
one of the leading advocates of our coun-
try, has iovi the attention of the
country to two very important aspect,
of this matter. One is his objection re-
grading the right of a worker who claims
a bonus and I will read out the relevant
paragraph of what he says. He says:

“The right of a worker to claim
bonus against the Life Insurance Cor-
poration under the Industrial Disputes



13 Comstitution ~ SRAVANA 30, 1900 (SAKA) (45th Amdt) Bill 14

At 1947 has (recently) been held to
be a right to property entitled to pro-
tection under Article 19:"

“it could not be taken away by
legislation.”” Now this is the first ob-
Jection. If the right to property is
taken away, where do the workers
go?

Tas= s=:2a] obj=ction is this. He has
given it very interestingly. I am
again quoting him. He says :

“I am also apprehensive that the
d:libsrate deletion of Article 1g(i)(f)
migat provide in impetus to some
States to adopt legislation making
residence in the State a necessary
qualification for acquiring property;
oace this starts it will snowball (with
Teciprocal measures ado?t:d by the
‘other States) and India will be a foreign
<country to its own inhabitantse=the
very fear expressed by the brave Justice
Khanna in striking down the leter
part of Article 310"

It is n> use the Law Minister merely
tellinz w1 that nobody should be de-
p.‘ivai of ths property except by autho-
rity o flaw. Taat is too vague and too

easral. H= muist come out with a _speci-

¢ allitional guarantec enshrined in a
particular am:adment of the clause. That
13 why I am meantioning in my amend-
m=nts two things. One is that instead of
“*save by authority of law'’, I say ‘“‘ex-
cept by due process of law”. Why do I
say this? You (Mr. Speaker) had been a
julze for a long tim=. Therefore, it will
bz carrying oo:i to New Castle when 1
am addressing you to say this- But I must
say thatifyou have a phrase called due

rocess of law, even with regard to state
czislation cither by the Union Govern-
meat or by the State Government on the
Right to Property, the due process will
inevitable come into the picture. In other
words, the Right to Property will always
be subject tojudicial review. The Ameri-
«can example is not an example which can
bz quoted as an adverse illustration; it
canqbe quoted as an illustration in point
that in the Amesrican Supreme Court
this phrase of due process has been so
used only to enable the citizens to enjoy
moare rights rather than getting them
restricted. Therefore, the whole purpose
.of havingz this ““due process of law' is to
epsure a?w;\f! and rlwrmanently that the
judicial review will be available. The
m>ment you say, no due process of law
%But only authority of law, that means
- z:"au are giving the whole thing to the

overnment of the day, whoever or

-whichever party or complexion they

belong to. That is a great danger.

“Therefore, my amendment is that it must

e “due proces of law™.

Finally, my other amsndment is: “‘and
save for public purpase and s scial grod™.
I hope the House will notice it. In other
words, any law which has been passed
by either a State Government or by the
Union Goavernment, will have to elaborate
specifically and concretely the specific
public purpose and social good involved.
If it is not done, then merely because
the State has power to make a law, it
will not happen. Otherwise, the law as
it stands togay will mean that the State
can take away property without any
compensation  whatsoever, There will
be no right. Then, what is the difference
bstween the thief and a robber on the
one side and Mr. Shanti Bhushan on the
other? I know that he is neither a thief
nor a robber. But I do not want him to
be a robber or a thief by saying: I am
doing it by a process of law and by au-
thority of law. Do not do it. I amall
for the right to property being takea
away from fundamental rights because of
political compulsions of the Indian situa-
tion. I do mnot dispute on that point.
But I do not want this right to become
3o flexible that it becomes [oose, and thar
compensation is not available and that
the Right to Property is gone. [ do mot
want to take much time of the House by
going into more details.

"in the library, from the references, 1
find that practically all countries of the
developing and developed world have
got this right to property guaranteed.
Oaly those-countries which are communis
conntries have taken away the right te
property from the fundamental rights.

(Imterruptions)

SHRI KANWAR LAL GUPTA: Resr...
( Interruptions)

MR. SPEAKER: No, no...
(Inderruptions)

PROF. P. G. MAVALANKAR: The
rights to propsrty in Russia, in China,
in Czechoslovakia and in German Demo-
cratic Republic are taken away: they are
not part Of the fundamental rights, as
far as my reading goes. I am open to
correction, My point is that even in the
developing, small countries like Burma,
Ethiopia, Gabon, Japan, Lebanon, Malay
sia andso on, they have not takem
away this right to property. Now, Sir,
in India, unfortunately, more than 70 per
cent people live below the poverty line;
and unfortunately poverty is increasing
rather than decreasing. This is a great
shame on all of us. Therefore, I can
understand it in the compelling political
context. But the Law Minister must
come out with the amendment and
explain how it is not going = aiverselx
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affect the citizens’ interests and he must
allay then fears which I have mentioned
in myspeech. That is why in order to
allay these fears and apprehensions I
have come forward with these two i merd-
ments. 1 hope he will be goed cnough
to accept them.

MR. SPEAKER: Mr. Saugata Roy,
do you want to say scmething? Ycu are

not correct in saying that we issued the

corrigendum.

SHRI SAUGATA ROY (Barrackpore):
1 have seen the corrigendum. This is
with regard to my amendment no. =6 to
Clause 34. In Clause 34, a new thing is
being added regarding right to property
==no person shall be deprived of his
property “‘save by authority of law”. This
18 an attempt to take away the right to

roperty from the fundamental rights
into a legal and constitutional right.

(Interruptions)

Not a fundamental right but a legal
rignt. On the face of it, it seems to me
that it is a very bold venture in the sense
that it takes away the fundamental right
to property; and it will be serving a
death knel]l to the property clause, But,
if looked at it from another angle it may
be an indirect help to the propertied class.
I will explain why I say so. You remember
in the Bank Nationalisation case the
Supreme Court had decreed that in the
case of taking over of property, com-
pensation had to be given and compen-
sation had to be given at the market price,
With regard to that we later changed the
Constitution—replaced the word ‘com-
pensation” by the word ‘Amount’. As the
Constitution stands to-day if the State
takes over amy property, it need not

ive compensation at the market value,
it has to give amount——the amount can
be Re. 1/-. In many cases—properties,
mills and industries have been taken over
by giving an amount of Re. 1/-.

- oy -
Now we are shifting this awaf frem
the fundamental right without implantin,
any safeguard. at  will happen ?
Now it will become a legal right. Some-
body's property is taken over by the
Government. He goes to the court. The
court decrees that compensation has to
be paid at the market value, Then the
Government is bound to pay compensa-
tion at the market value. The safeguard
that we have introduced=—=replacing com-
pensation by ‘amount’. that safeguard is
taken away. What will he claim before

the court?

If the property of the poor manis
taken over and he is given compensatiion
at market value because he is a poor
man and if my property is taken over,
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I am paid Re. 1/-. I am being deprived
of the right to equality. The man will
take recourse to Article 14. That is why
I think this necessary, especially in a
country where the rich go the courts.
It is known to you that our courts have
always been favourable to the propertied
class whether it has been in Zamindari
case, Bank Nationalisation case, the courts
have favoured the properties class. That
is why without any safeguard if we re-
move this fundamental right to property
and make it a I,cgal right. . ..

MR. SPEAKER: You want exccutive
action.

SHRI SAUGATA ROY: I will read
my amendment I have saide—

“after line 24, insert

“300 B. Notwithstanding anything
contained in Article gooA, if any
property is compulsorily acquired or
requisitioned for an amount fixed by
law or which may be determined in
accordance with such principles and
given in such: manner as may be pres-
cribed in such law; no such law shall
be called in question in any court on
the ground that the amount so fixed
or determined is not adequate or thar
the whole or any part of such amount
is to be given otherwise than in cash
or that such law is veid on the ground
that it is inconsistent with or takes
away or abridges any of the rights
conferred by Article 14."

If the intention of the Govercment is
really to take away some rights frem the
propertied class to the benefit of the
weaker section, it is my humble sub-
mission to the Government that they
should accept the safeguard, otherwise
without the sa feguard, any property,
any mill or any factory when that is
taken over, the owners will go to the
ccurt. It is my fear that the ccurt will
always decree with regard to Article 14.

is means massive compensation at the
market value as others are being given.
So, the safeguard is necessary. That is
why I have proposed this amendment ta
save the country from the attack of the
propertied class and to give some relief
to the poor.

SHRI SHANTI BHUSHAN: Imay
sorry that I am not in a position to
accept any of the amendments which
have been suggested. I must make it
clear as to what is the difference between
a legal right and fundamental right. A
fun?amemal right is a right which can be
exercised even against the elected legisla-
tures of the country so that they impose
a restrictivn on :L: legislative powers
of the State. That, even by law passed
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by a House which represents the pecple
on the basis of general elections baed on
adult franchise, you cannot do a certain
thing. On the other hand when there
is a legal right, the legal right is against
the executive, viz., the executive cannot
do certain things even inregard to the
property of a person. Unless it arms itzelf
with some power, with the sancticn of
the [legislature, the idea is whether in the
matter of property one should trust the
elected representatives of the pecple or
thould not trust even the elected repre-
sentatives | of the people. So far
as very important fundamental
rights are concerned liberty, freedcm of
speech, formation of associaticns, trade
unions, etc., even equality=they are much
more basic rights in the context of a poor
country. So far as property is concerned,
I am one of those who feels that even a
property a person acquires, he acquires
not solely by his cwn effort. It is the
entire system, under the systtmas a
whole, that a person is enabled to acquire
that particular amount of property. It is
the taxation system, it is the other licen-
sing system, it is by so many other sys-
terns, it is by the work of society as a
whole that some persons get property.
Therefore, sanctity beyend a point to
that property cannot be attached in a
democracy like in India, in a peor coun-
try like India. So far as executive is
concerned, it should not be possible to

bulldoze any persen's properties, efc.

without any law. Therefore, it should
remain a legal right. “Even the right to
property is recognised. It is not said that
people will not hold property or will not

uire a property or a lawyer will not have
':tt'ibrary if he so likes. Of course, a stage
might arise when a person might have
a feeling that only very rich lawyers
have beautiful libraries—for example,
I have a very huge library—and some
day, the legislature of this country might

t a feeling that, all right, whr not that

wyer go to a gublic library; let all the
libraries be made public libraries and so
on. That will not come in the way of
freedom of thought, exprmicn, belief,
ete. It is just a question of what is

for the country as a whole. There-

ore, the irit of this amendment is
that, here after the Constituticn. ...

SHRI EKANWARLAL GUPTA:
Who will decide?

SHRI SHANTI BHUSHAN: You
Bcorle, the legislature will decide; the
arliament will decide.

SHRI EKANWARLAL GUFTA:
What about last Parliament?

SHRI SHANTI BHUSHAN : This
is not a guestion of last Parliament. That
is why, even the Supreme Court recog-

nised a distincticn between furd:mental
right of property and other furd:mentel
rights. Y
P

We cannot attach so much imrpertince
to property in this country, Otherwise,
our credibility will not be there emorg
the poor pecple. They will feel that we
are here for the rich people because fo
far as the poor pecple are cencerned,
vhich legislature is go'ng to deprive tke
poor Eecple of their rmrall itemrs of pre-
perty?

SHRI EKANWARIAL CUITA: =
lakh fmil'es were vprected s1d ret a
single paisa was given. Ncw, this Go-
vernment is givirg.

SHRI SHANTI EHUSHAN: Evenm
after all kinds of safeguards against emer-
gency against a terror stricken society,
etc. have been provided, even then if in
a matter of property we cannot trust the
elected representatives of the pecple to
exercise this legislative pewer wisely,
properly, in a manner which will be fer
the good of the society and not in a vin-
dictive spirit, then the very important
right of equality will aways be there.
Article 14 would be there. A point was
made that if cne might say that so and
to will not be entitled to build a house
and so on, then in that case, Article 14 is
there, Obviously, if there is zny law, if
any provisicn is made which will be dis-
criminatory, which will  discrimir ate
:gtinst some person  against other perscn,

en certainly even if the legislaticn
relates to property, it will be bit by Artic'e,
14. So, you kave to act in a reasonable .
manner even you have to act with an
even eye. But once you act with an even
eye, then the legislature must be trusted
as to how property rights have to be
n:%ﬂatod so that ultimately the property
rights are used for the general good of
the socicty and not merely for private
aggrandisement.

PROF. P. G. MAVALANKAR: He
has Jnot replied about “due process of
law.”™

12 hrs.

SHRI SHANTI BHUSHAN: Why
due process or procedure established by
law cannot be accepted is that would be
making it again a fundamental right by
the backdoor. Because “‘due process™
in America has been construed to mean,
even though the legislature may try to
regulate property in a particular marner,
unless the judiciary also sanctions it, they
say, it is not “‘due process’. The same
thing arises even when you have “pro-
cedure established by law.” There is the
latest case law on that. Therefore, the
will of the elected representatives could
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be frustrated. I do not want to say, “‘All
right, it will cease to be a fundamental
right and become a legal right”’ and make
it a fundamental right again without
«alling it a fundamental right.

SHRI R. VENKATARAMAN:
(Madras South) ; I have given an amend-
ment for the deletion of clause 34. 1
oppose clause §5. Therefore, 1 want to
speak on it.

DR. V. A. SEYID MUHAMMAD
{Calicut): I had given an amendment.
But, unfortunately, because of some mis-
take, I could not come in time I would
dike to have a clarification.

You are retaining article 19(1)(g),
dreedom to carry on trade, pmd'mon,
ete. My doubt is this. Suppose there is a
factory where certain industrial pro-
duction is gm.ng on and the Government
wants to acquire the property. Under the
daw, you will have to pay the market
vale for ﬂnt. The ecarlier provision
which enabled the Government to pay
s, G2 Sies the Rty ko gacie:
-ount, acquire perty gone.
Now, when vou qugl:: any property,
yor: will have invariably to pay the
market price. By deleting article 30 and
article 19(1)(f) and retaining article
19(1)(g), you are really h‘mgmg back
i, e of o] ” e

19(1 says, om to carry
Ft T
- ket vulu: can be uudzej“
grouad that it is in violation of artll:l:
19(1)(g). By dcletmg article go where

the Government had only an obligation
wmulmmt,whamcrmybc
that amount, by this mechanism you are
giving back the ri to insist that the
market valoe be paid. I want a
<larification on that

SHRI SHANTI BHUSHAN: I have

t t for my hon. friend, Dr.
g;d ;uhammnd YO!' course, 1 can
-quite appreciate because a lawyer always
as the capacity to make worse appear
Sacugty Supporting f you ol sway R

ty. g if you away Rs.
20 from a pe son’s pocket, you can claim
that you are tryingto make him richer;
if certain fundamental right to
is taken away, you claim that nor.hmg is
bem taken away, that the r:ghu of

le have been expanded, I have
mt en able to understand,

DR. V. A, SEYID MUHAMMAD:
*Without safeguards.

SHRI SHANTI BHUSHAN: Article
»i(1)(g) was r furdamental right wlich

AUGUST 21, 1678

(45th Amdt.) Bitl 20

was subject to reasonable restrictions.
The reasonable restrictions were already
there and they will continue to be there.
But any restriction which could have
been imposed earlier and if some-one
says that that restriction cannot be :mposed
now, I would say it is like saying that
if you take away some money
from some person's pocket, you
are trying to make him richer because
in the whole context even if a person
has got a mill etc., if constitutionally
taking away his mill in certain circum-
stances and on certain conditions, etc.
would have been regarded as a reason-
able restriction on his fundamental right
to trade or carry on a business, then it
will continue to be a reasonable res-
triction on his right to trade or carry on
a business. 8o far as the additional right
to property is concerned, because the
qu.mtum of this right is directly related
to property, every time it used to be
brought under Article 19(1)(f) or article
g1, If both are deleted, even in that case,
the rights of the properties people do not
get expanded, they get curtailed. Of
course, take for msmce, tools of trade.
If there is a person who has got an axe
lndmﬂlhsmhesnﬁmmmahnng.
then if his axe is taken away from him
and he is told, “You have a right to carry
on trade or business’, then, in that case,
h!lmll be open‘h‘ to the courl:;’o uyshNu
you say that a person a right to
trade or carry on business to a reasonable
extent, you must allow him 1o retain his
tools of trade,” and may we say that
mhﬁ&.xmmmso}mmybe
able to retain some kind a library
which he may be having on that argument.
Otberwise, the besic right to property
is being taken away.

DR. V. :.ﬁcSEYID MUmHAMMAD I
put a spe uestion property,
namely, the ﬁc:ory and t.lm land
attached to that—the government want to
acquire, leave alone the Eamry but thc
land they want to ac
government Lnd
hhwheﬁmtumdedﬂ:emwm-
ment need pay only an amount. Now
you have to pay not an amount but
after this amendment you have to pay
:::dmnrkcl value. That is what I have

SHRI SHANTI BHUSHAN : There
will be no such question. If in the enure
context it is reasonable and if it is in
the interests of the society that that parti-
cular business, lock, stock and barrel,
alo«ng with the entire land, ete. slmu]d

be taken away, then, in that case, it will
be taken away and he will not be eatitled
to the market vawue,
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SHRI BAPUSAHEB PARULEKAR
(Ratnagiri) : I had an amendment, ..

MR, SPEAKER: When the amend-
ments are called, the members are not

prosent .

SHRI BAPUSAHEB PARULEKAR:
2 am not on that point.

MR. SPEAKER: He has i to
two amendments of Mr. Mav: . One
was about the due process of law. The
Minister said the term  due  process of

SHR1 BAPUSAHEBR PARULEKAR:
Bam not on thay point. ]am on the
wther point.

Under Article g1(2) there was a safe-
guard for acquiring y save for
public purposes. Now that is deleted.
o luie into consideration the cumu-
Iative effect of deletion of Articles g1(2)
read with Art. 300A and Art. 131A it means
that the State can a law for acquisi-
tion of property for private "
That would affect educational institutions
established by the minorities. The point
which I would like to be clarified is : whe-
ther in view of the fact that the terms "save
for public purposes’ is not included under
Art, 900A, does the government wish that
property can be acquired even for private
purposes ?

SHRI SHANTI BHUSHAN : May I
justsay one thing ? Unfortunately, if I may
my so with the greatest respect, the discus-
sion on this aspect goes on in a conditioned
thinking, namely, that we have started
thinking as if the legislature is not to be
wusted. If the legislature can be trusted
with creating new crimes saying under
what circumstances a person can be sent
to jail. . (Imterruptions) Regarding public
purpose, why should the legislature take
away some property of some unless
it is really farmrpublic Why can-
mot it be a guarantee ? .. . (Interruptions)

PROF. P.G. MAVALANKAR : That
is an academic ooint.

SHRI SHANTI BHUSHAN : After
all it is only a question of whether it is
by a bare majority pr a two-thirds majority.
Even the Constitution can be ded by
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a two-thirds majority. Ordinary
is adopted by a bare majority . Of course,
itissaid that even by a two-thirds majority
you can do this, that and the other. OF
course, if there is this distrust in democratic
inldtduucm' N onemmng: help it. In nd]:;!
case democracy has to m%d

it will mean that those ve no faith
in democracy. But, if you have faith in

democracy, then why should you feel that

the legislature will run amuck ? After all
any legislation is enacted after discussion

in this House and after discussion in the

other Houses. Then there is the wvery

fact that the pressure of public opinion is
a guarantee. Ifa legislation is going against
we general public good. . (Inferruptions)

atrocities ?... (Imterrupiions)

Mr. SPEAKER : This is not a cross
debate at all. You have mentioned your
point. He is either to accept it or not te

accept it. (Interruptions)

SHRI SHANTI BHUSHAN : K =
limitation is again imposed on the Legisla-
ture on what appears to a court to be &
A

, then again will start
on this. All right, the people of this
country feel that the property nghis should
be regulated in a particular manner ;
this will go on as a controversy before the
court ete. Will this constitute a public
purpose by merely making available the
property to the poor people who have no
property etc. ? There are certain matters
which have to be put beyond doubt.
Otherwise it acts as a great hamper on
doing things for the poor people. There-
fore, anything which acts as a hamper for

poor e acts asadeterrent against
doing things for the poor pecple. That
is why the Janata Party in itselection
E:nifeshgi?u said :hau;ule right to 'pro";ﬁ‘rlv

a public purpose,. (Interuptions e’
Parliament and the Legislatures will have
adequate safeguards.

SHRI HARI VISHNU KAMATH :
Just a minute. Mr. Speaker, May I ask
you tocome to our rescuc and tell us whe-
ther you agree with the rather str ange
construction that has been placed by himr
on the two pharases ?

MR. SPEAKER : Please do not drag
me in between. [ do not propese to say
anything at all.

On Clause 35 Shri R, Venkataraman
wants to speak as he opposes it.

SHRI R. VENKATARAMAN (Mad-
ra South) : Sir, I oppose clause 35
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wiich seeks to d:lete the provisions re-
gywding ths administrative tribunals,

I am afraid the hon, Law Minister,
‘in his aaxicty, to unda the Forty-second
Am-sndm:nt hay thrown away the baby
with ths bath water. Article g:g& pro-
-vid=s for an adninistrative tribunal re-
lating t> ths conduct in Governmoent
s=rvice.  A-ticle 323B providss for the
tribuaal relating to th= texation, foreign
exzhiags, induatrial disputes ete,

~ 34, Sir, thuz articles are  the en-
abling provisions only to empower the
‘Governm:nt ta comstitute such tribunals
for rend:ring socedy, just and equitable
justice “to the parsons affzcted. Sir, the
concent of an adminmistrative tribunal
affarding relief to Governm:nt servants
in respsct of thzir recruitment and ¢ondi-
tions of ssrvice is  alien to Anglo-Saxon
jurisprul=nce. Ttisaccepted as axiomatic
in the eantinental jurisoruds=nce-<Conceil
Ftsh—'n the French jurisprudznce has
p-ovidad thes balwark for th= protection
of the civil servants against hierarchical
arbitrariness and unfair adverss actions
against the civil servants. The League of
Nations provided for a1 administrative
tribunal and the United Nation hasalso
provided for an administrative tribunal.
Tg-day there is administrative tribunal.
for th= civil servants, for the international
civil s=rvants, International Labour Orga-
nisation and the Court of Justiceof the
Eirop:an commuinities also provide for
«ich and organisation. T spsak with a
meamre  of prreonal kaswledge on this
matter. I mav even at the risk of off=nd-
iar  modssty, mention that T am the Pre-
si1mt of thr Uiit=d Nations Adininistra-
sis= Trib1nal o s=ctle th= disnutes between
tha Uaited Nations staff and th= organisa.
tion in respect of interpretation of ths
coatracts, sxrvice conditions. regulations
and pension rights. ete.  Sir, the pro-
c=dare which is follawed in these tribunals
is diffzrent from th> one followed in the
trial courts in onur countrv. According
to the Conceil D' Etah  procadure, the
tribunals does not d=cid= the case on what
is presented bzfore it as a trial court but
s2eks information rus mats from Adminis-
tration. The pleadings are more like a brief
containing pleas. facts and arguments
than a plaint and written  statement.
Many things which are bevond the pur-
view of th= trial court as in the case of
Liversids ¥s. And=rson are not beyond
th= purview of Conceil D' Etah because
the ad ninistrative tribunals have a greater
.competence to go and seek the truth in
respect of these matters,

Sir, my submission is, therefore, that
there should be ad=quate protection for
the civil servants in this country so that
they may discharge their responsibilities
and duties without fear or favour. One
ol the protection provided by the Constitu-
tion is under Article 211 but thisis confined
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to civil service of a ticular grade.
The other persons do not have any recourse
except by appeals to the hierarchy.

point I want to make is that if you provide
a sort of independent administrative
tribunal  where they «can  bring
before the tribunals cases of the
abuse of authority, cases of non-obser-
vance of contracts and cases of
punishme=nts improperly given, the civil
scrvant having some kind of protectiom
will be able to exercise his functions letter
than he is able to do under a hierarchical
system of appeals. The author of Law
governing employment in international
organisations puts itlike this. The mere
existence of a tribunal insites the Adminis-
tration to greater observance of staff rights
and thus constitutes a safeguard to the
stafl against arbitrary action,

Sir, I will now deal with the tribunals
in respect of taxation, foreign exchange
and industrial disputes. The industrial
disputes go to the tribunals now a days
but under the existing law there is such
a large number of appeals provided that
ultimately by the tim= the labourer gets
justiee he would have either retired from
service Jor  died,

Mr. Sp=aker Sir. one of the objections
which the Law Minister raised towards
Article 323 (a) and (b} as framed under
the Forty-second amendment was that
it providss only for one remedy by way
of an appal to the Supreme Court under
Article 136. In my opinion this is more
to the advantags rather than to th~ dis-
advantage. Today from the tribunal
a matter goes to the High Courtin a writ;
th=n there is a writ appeal and from the
writ anp=al it goes to the Suprem=~ Court.
Sn, it takes a tortuous course before a
dispute is s=ttled. Now, with the setting
up of the lahour tribunal it has added
fifth wheel to the eoach and made the
proceedings elongated,

So, mv submission is that if we have an
administrative tribunal of competent
knowledgze, authority and of sufficient
status then it would be able to render justice
between  the parties in a far better
mannar than it is able to do under the
prozedures by which it is subjected te
control of serveral appeals,

MR. SPEAKER : I want to know one
thing from you. Under the existing law
cann‘tth=legislature constitute an adminis-
trative tribunal taking away all the appeals
excepting under Article 226 & 227 and
132 even without this Article?

SHRI R. VENKATARAMAN : That
was my next point.
Infact,in Clause 47 . .« « »

SHRI SAUGATA ROY : There are
already so many Incomre-tax Tribumals
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SHRI R. VENKATARAMAN : You
bave this in Clause 47. Please see the

difference
constituted under the law now and the tri-
bunal which is contemplated under art.

323 A'Jand B.

MR.SPEAKER : Prima facie this clause
takes away the right under Art. 226 and
227. Beyond thatall the other rights are
there,

SHRI R.VENKATARAMAN : Thatis
my point. My point is that there should
be quick remedy and justice and not this
elongated and continuous proceedings be-
fore courts. Thatisthe point in regard
to Article 323 as against the present
tribunals.  In Clause 47, the Law
Minister has provided this, that list Num-
ber three of the Seventh Schedule will be
amended toinclude protection so far as the
State Government servants are concerned
for providing tribunals etc. As I pointed
out the remedy there is speedy and the
remedy is direct whereas the remedy now
provided is one which takes them through
a long process of litigation. The Labour
Law Journal reports in August issue seven
cases decided by the Supreme Court.
‘Wherever the employerishaving the means.
he does notrest content until he has taken
it to the Supreme Court.

MR. SPEAKER : Even under this
Suprem= Gourt ’s power is there,

SHRI R. VENKATARAMAN : There
is only the tribunal and the Supreme Court
whereas here you have a tribunal, a writ
to the High Courtunder Art. 226, thena
writ appzal in some cases and then, an
appzal to the Suprem= Court under Article
1 3§. Asagainst the four stages under the
present law, the Constitution (Forty second)
Amendme=nt provided for spsedy justice
and there were only two stages, namely,
one administrative tribunal under Article
923 and an appeal to the Supreme Court
under Article 136. This is nothing new.
Even in the United Nations, the appeal
from the Administrative Tribunal goesonly
to the International Court of Justice,
Only one appcal is provided and that too
on limited jurisdiction or _exces of juris.
diction or want of jurisdiction or funda-
mental error of procedure. It is a very
salutary provision which has been intro-
duced in tge Constitution (Forty Second)
Amendmentand itneed not be thrown out,

SHRI SAUGATA ROY : Sir, as Mr.
Venkataraman has said, myself and my
partyare totally opposed to thisamendment
which Ithinkisavery regressive amend-
ment. Thereisnoneed foritatall. This
amendment was brought forward for the
reason thatin the whole connu-ﬁthm was.
alarge backlog of cases in the High Court

and the Supreme Court and justice
was being denied to the poor people. Im-
casc of Industrial Disputes’, (where emp-
 were dismissed or some employees®
agitation was there), the employers went
and took the shelter of the high courts,
under Article 226, Andeven in  the
matter of collection of levies on rice or any
other produce, there were large number of
litigationsin the different courts and these
things prevented the Government from
collecting the levies. Regarding the share-
croppers’ rights also a large number of
injunctions were sought. This new Article
was added in order to ensure speedy jus-
tice and to go with the postulate that
Justice delayed is justice denied.

MR. SPEAKER : I would like to have
one clarification. Right to the high court
is a limited one under Article 226. Right
tothe Supreme Courtis both on fact and
on law. Therefore, is it beneficial to the
richer pzople or the poor people?

SHRISAUGATA ROY:I will come te
that point. What is the most important
part of Article g23A? It is this—to
exclude the jurisdiction of courts, except
the jurisdiction of the Supreme
under Article 136 with respect to the dis-
putes or complaints referred to in clause
(1)

MR. SPEAKER : Regarding Supreme
Court,itis app=al bith on factsas
wellas on law. ButsofarasHigh Court
isconcerned itis confined to certain limited

SHRI SAUGATA ROY : But it was the
High Courts which were putting impedi-
ments in the way of ensuring social justice.
Not only was there such a backlog of cases,
but I know of cases wherc ceriain high
courtsincluding the Calcutia High Court
were only too eager to  give injunctionso
each and every matter. Not only that,
Sir. Here it says, ‘Administrative
tribunals of disputes and complaints with
respect to the regulations and conditions of
services of persons appointed to public
service and posts in connection with
the affairs of the Union.” What
happened in West Bengal? There are
several cases. A certain person was not
promoted to the rank of Inspector Gen-
cral of Police from the post of Deputy
Inspector General of Police. He went to
the High Court and has an  injunction.
So, we had no Inspector General of Police
for some time. l'io poor man would be
able to go but any at the topwhe
thought that he had been superseded in
the matter of promotion went to the court.
Tribunals are not denying that i
tribunals are not adopting ﬂm-l%'
procedure, this is also a legal procedure,
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#t only simplifies the procedure, that is
followed in  High Courts. That is why,
we thought that Tribunals are necessary.
Our Party, when the discussions were
taking place with the Government,  stress-
«d that these tribunals should be kept ;
the provision for tribunals should at
bekept. It doesnot mean thatyou have
%0 set up tribunals immediately, but this
provision should be there. I donot know,
why the hon. Minister is taking away this
r'ovi:ion relating tosetting up of tribunals.
think, there must be pressure from his
sFoup,that is, lawyers. Whenthis provision
was bro ught,it is the lawyers in the country
who raised the maximum protest;
they thought that in the High Courts, their
practice will be lessened. Thank God,
I am not a lawyer, but 1 think, no other
jon looks after its own interest as
much as the lawyers do. That is why,
under pressure from the lawyers—1I told
Shri Sh?:ti Bhushan carlier also—High
Court lawyers, not the Supreme Court
lawyers—

ufﬂm S)»OMNA’I‘H CHATTERJEE
: Have you got any exper-
hmznmy tribunal ?

SHRI SAUGATA ROY : Yes, labour
and industrial tribunals.

SHRI SOMNATH CHATTERJEE :
Have you got any rx'fc:k::ce of any
administrative tribunal ?

SHRI SAUGHTA ROY : Yes, | have

fHRI SOMNATH CHATTER]JEE :
You do nothave that is the trouble. Some
of the sentiments expressed u are
but you are also being briefed by some-
body to say this.

SHRI SAUGATA ROY : No, no.

SHRI SOMNATH CHATTER]JEE :
You have no experience. I would uch
prefer an intelligent judge to these tribu.
nals, which comprise of administrative
efficers who have techemselves taken the
decisions.

SHRI SAUGATA ROY : Tribunals
may also be composed of judges.

SHRI SOMNATH CHA’ E :
Unfortunately, there is no officer who has
got the expanse of mind and has views and
can override the bureaucracy. This is
the trouble.................0.0ve, (Ine
derruptions).

SHRISAUGATAROY : Heis proving
my point that lawyers though politically
may be strange bed-fellows, when their
profemional interest comes, they are all
the smame.
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Sir, this amendment to clause 35, should
not have been brought and 1still aj to
the hon. Minister to reconsider w
to keep this clause in this Bill, because we
will have to wvote against this amend-
ment.

SHRI SHANTI BHUSHAN : Sir, ¥
bave great respect for Shri Venkataraman
as a kind and affectionate parentand Iam
very sorry if I have injured his feeling and
given him the impression that I have throws
away his baby along with the bath water.
T can assure him that even when I did throw
away the bath water, I had tried to be

very carcful to see whether there was

any baby in the bath water and I found
only two dead flies in the waterand thae
iswhy, Ihave thrown away the water,

The main point, which has been made,
is that there would be these administrative
tribunals, they would have an excellent
procedure which is quite suited to dccid'mg
a particular kind of disputes and so on.
I have no quarrel with that proposition be-
cause no chapter 14A was required, if the
intention was onlytocreate these tribunals..
The chapter 14A was required only if the
decision of these tribunals was to be made
immune from writ jurisdiction of the H:ﬂ
Courtsunder Article 226. They have
not taken away the jurisdiction of the re-

court completely. If the feeling
was that if you interpose  in any regular
court, which is used to the normal function=
ing etc., therefore, that will take away the
benefit of these tribunals, then they should
bave gone to the extent of making these
tribunals free from the operation of Article
136. But if you have the Supreme Court
sitting over the procedure of the tribunals,
the decpsions of these tribunals etc., in that
case, the question was: what is the justifica~
tion of not giving the power to the High
Court, because in the Supreme Court, the
poor man cannot invoke; so far as the rich
man is concerned, there is no impediment
in hisway,he can all waysgo to the Supreme
Court, the highest court,and the experience
of my hon. friend is that in the Supreme
Court, things have remained pending for a
wvery long time, but the poor man can only
invoke the High Court, use the expen-
ses which he has to incur in the High
Court are not even  one-tenth of what a
has to incur in the Supreme Court.
g ;e whole question is, if a person cannot go
tothe Supreme Court and youdo not give
him power even of going to a High Court,
while its in ndence and objectivity is
guranteed, theindependence amlqb ectiv-
ity of these tribunals which might be
created, may be there, or may not be
there, It all depends upon the kind of
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legislation and how you create it. You
may create an objective tribunal. Idonot
deny it. But you may also create a non-
objective tribunal, a tribunal consisting of
party people, who willbe deciding various
15sues etc.,ina partisan manner. But the
people of the country willhave no confiden-
ce in the deciions of such tribunals, i.e.,
of those which are created only to serve cer-
tain partisan interests. Therefore, the
safeguard—and the benefit—ofan indepen-
dent authority for overseeing hefunctic ns
of these tribunals is very important.

So far as these delays are concerned,
I have not been able to understand how
the faculty of some person, merely because
he is called as the presiding officer of a
tribunal, will get immediately a fillip—
and he will start deciding cases like a
machine very quickly—and,on the other
hand, if he is given an appellation of a
High Court Judge, his faculuies will[get dull
immediately and his speed in deciding cases
will become very slow—because the
same kind of people would also be appoint-
ed to the tribunals. The real solution is
notone of finding such methods and expe-
dients, because in many places, tribunals
have been created—and the experience
has been that things became even slower
than they were otherwise. The process in
the High Courts and the Supreme Court
has to be speeded up. It has to be found
out as to why the process is so slow. There
is nothing in the procedure on account of
which the work in the High Court is so
slow. What is the procedure in a writ
petition? There is no formalized pro-
cedure. Only a person puts in his version
in the form of a writ petition.* The version
ofthe other person isinvitedin the form of
a_counter-affidavit. The first person again
f:es a reply to the new facts that might

stated.

SHRI R. VENKATARAMAN : rose

SHRI SHANTI BHUSHAN : quite
right. Itwasso, becasue the strength of the
High Courts was never assessed properly,
on a realistic basis. Even 10 to 15 vacan-
cies were allowed to remain in  the High
Courts for years and years. Even when
new work-load was added, like election
mtiﬁrm and other things, nobody ever

thered to find out whether more strength
was required or not. But now, things are
being looked into; and I am assured by
the Chief Justice of one High Court that by
December this year, cases of more than 1
years’ pendency  will  not be
pending in that High Court. Work in
many other High Courts also......(In-

‘s or-uptions) ome High Court, of course,
bocause things are so bad that they will
take 3 or 4 years. We are working on a
time of 4 years. Our objective is
that during the next 4 years, the entire back-
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log from all the courts must be
di of, so that thereafter, no case
should remain pending in the High Court
for a period of more than 3 to 6 months.
There is no reason nothing in the pro-
cedure of the High Court which requires.....

et wE fog (Gifag):
WH mET agaw W 2 i fe
FAT TR F faar g

MR. SPEAKER : Mr. Venkataraman,
I will bring to your notice that tribunals
have been constituted, consisting of MLAs,
Has it come to your notice ? I don’t want
to mention details. MLAs have been
members of the tribunal; and if you don’t
have an appeal to the High Court—but
only to the Supreme Court—where will
you go?

SHRI. R. VENKATARAMAN : The
fact that certain tribunals were improperly
constituted does not at all go against my
argument for expeditious justice.

MR.SPEAKER : With that we agree.

SHR1 SHANTI BHUSHAN : I con-
cede Mr. Venkataraman's point.

SHRI R. VENKATARAMAN: 1
have also been a Law l!;e'[i.nister‘ I have
never pleaded in my life for appointing
Members of the Legislature as members of
the tribunals. We have appointed only
competent men who are fit to be members
of the tribunals. You can always choose
theright man to be a member of the
tribunal.

MR. SPEAKER : If the present
provision remains, that is the difficulty.

SHRI R. VENKATARAMAN : In
the Constitution, you can always provide
that persons with such-and-such qualifica-
tions should be appointed to the tribunals.

SHRI SHANTI BHUSHAN : In fact,
I may inform the hon. Member that in
U.P., recently in sales tax matters, instead
of providing for Judgc revisions,
then application for a reference in the
Hi, hcgurt,l.benamtemen: of case bein
called and then the reference being decideg
and then the matter being sent back, now
only a simple revision of questions of law
has been directly provided for, in the
High Court. Even the revisions which
were pending before the Sales Tax
Commissioner, have been transferred to the
High Court. And the High Court is dis-
posing of these revisions very expeditiously,
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in a matter of 2 to 3 months. If
things are organized in a proper manner,
it isw:ml. something in the name of the
High Court that it must function slowly.
If things are found out, i.c., as to what is
the reason for the slow speed, and if appro-
priate action is taken, there is no reason why
things should notimprove. You have the
best men in the High Court and thereafter,
they will function in the best possible man-
ner.  So, merely by substituting the High
Court by some sort of a tribunal. and by
this sort of maniram, this problem of delayed
justice is not going to be solved.

Cl 38— Amendment of article 352)

MR. SPEAKER : We shall take
clause 38. There are a number of -
ments.

SHRI SOMNATH CHATTERJEE :
T beg to move :

Pages B and 9,—

ffor lines 31 to 33 and 1 to 8 respective-
ly,
Substitute,—
“(a) in clause (1), the words, *‘or
internal dis

turbance” shall be
omitted.” (14)

Page 10,—
for lines 34 to 38, substitute,—

“(¢) clause (4) shall be renumbered as
clause (9) and in the clause as so
renumbered, the words, “or inter-
nal disturbance” in both the plac-

eswhere occur, shall be omit-
i

SHRIBAPUSAHEB PARULEKAR : |
beg to move :

Page g, line 7,—
afler “‘aggression or” inser! “armed.”
(45)

SHRI EDUARDO FALEIRO (Mor-
mugao) : I beg to move :

Page 8,—
Jorlines 32 and 33, substitute—

“(i) the words “or internal distarbance”
shall be omitted ;' (gg)

SHRI V.M. SUDHEERAN (Alleppey):
I beg to move : ¢ )

Page 8, lines 32 and 33,—

AUGUST 21, 1978

(45th Amdt.) Bill 32
for  “‘armed rebellion™  substitute——
“rebellion by the armed forces™ (142)
Page g, lines 5 and 6,—
JSor “armed rebellion”  substifuts—
“rebellion by the armed forces”. (143)
Page 10, line 36—
Sfor “armed reb-llion™  substitute—
“rebillion by the armed forces.” (144)

SHRI LAXMI NARAIN NAYAK
(Khajuraho) : I beg to move :

Page 8, lines 32 and 33,—

Jor “armed rebellion” substifute *‘civil
war” (156)

Page 10, line 36,—

Jor “armed rebellion™ substitute *‘civil
war” (157)

SHRI R. VENKATARAMAN : I beg
to move :

Page 10, lines 13 to 15.—

omit, “and by a majority of not less
than two-thirds of the members of
that House present and voting.”
(165)

Page 10—
omit, line 38. (166)

SHRI R.K. MHALGI (Thana): I
beg to move :

Page 10,—
after line 38, insert,—

“(¢) after clause (g), as so renumbered
the following clauses shall be inserted
namely :—

(10) Whoever, being the Prime Minis-
ter, advises the President to
make a Proclamation under this
article—

(a) without the existence of a
E:\rc emergency whereby
security of India is threa-
tened by the imminent dang-
erof war or external a
sion or internal disturbance
or armed rebellion ; o~

(5) withouta prior decision oi e’
Council of Ministers authoris-
ing the Prime Minister to
s0 advise the Pregident ;
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shall be guilty of an offence punishable ac-
carding to law.
(11) Clause (10) hereof shall be
deemed always to haw: been
in force from the inception of
this Constitution.” (175)

SHRI KANWAR LAL GUPTA : I
beg to move :

Page 9, (i) line 15,—

Jfor “Union Cabinet” substitute ““Coun=
cil of Ministers™,

(i) lines 16 and 17,—
Jor “other Ministers of Cabinet rank”
substitute—

“Council of Ministers™ (242)

SHRI VINAYAK PRASAD YADAV
{Saharsa) : I beg to move :

Page 9—

Jor lines 3 to 8, substifute—

* “Explanation.—A  Proclamation of
Emergency declaring that the
security of any part of Indian
territory is threatened by war
or by external aggression or
armed rebillion may be magz
only after the actual occurrence
of war, or of any such i
or armed rebellion.”; ’ (252)

‘SHRI HARI VISHNU KJ\MA’I"H I
beg to move :

Page g, line 34,—
Jor "tlmq dm_.u“ substitute “*fourteen
days". (286)

Page g, line 36,._
Sfor “‘thirty days” substitule ““fourteen
days". (287)

SHRIHUKMDEO NARAIN YADAV
{Madhubani) : I beg to move :

Page 9,—
forlines 3 to B, substitute—

“Explanation.—A  Proclamation of
Emergency may be declared only
when war or external ag%m
or armed rebellion actually takes
place.” (2g4)

Page 9,—

afler line 18, ifnsert—

*Provided that the Minister havin
views against Proclamation of
Emergency shall have the right to
give his dissenting note  which
shall be communicated to the
President.” (295)
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Page 10,—
Jor lines 11 to 15, subshitute—
“{6) For the purposes of clauses (4)
and (5), aresolution shall be pass-
ed by either House of Parliament
only by a majority of two-thirds
of the total membership.” (296)
SHRI B.C. KAMBLE (Bombay Somth-
Central) : I beg to move :
Page g, line 7,—
for *“‘or rebellion" subtitute—m
“and in case of rebellion, its grave
danger exits™. (302)
Page 9, lines 11 andiz,—
omit “‘varied or” (303)
Page g, line 15,—
Sor “‘Cabinet” substitute *“Council of
Ministers™. (304)
Page 9, line 39,—
Sor “isix" substitule “two"". (305)
Pages g and 10,—
md lines 42 to 49 and 1 to 10, respect-
vely. (306)
Pa.ge 10, line 18,—
omit “‘or a Proclamation varying such
Proclamation™. (307)
Page 10,lines 19 to 20, —
omit “‘or, as the case may be, disapprov-
ing the continuance in force of.
(308)

SHRI HARI VISHNU KAMATH:
I beg to move:

Page 9, lines 5 and 6,—

omit “or by armed revellion” (319)

Page o, line 7,—

omit ‘“‘or rebellion™ (320)

Page 9,—

after line B, insert—

“Explanation  1[.—'Armed revellion’

in this clause means a series of actions

by an armed body of men aimed at the

forcible owverthrow of the Government

established by law.”* (321)

SHRI B. C. KAMBLE: I beg to move :

Page g, line 14,—

omit “or a Proclamation wvarying such

Proclamation” (342)

SHRI HARI VISHNU KAMATH:

I beg to move:

Page 10,—

after line 37, insert—

*(ec) after clause (g) as so renumbered,

she following clause shall be inserted,

namely:—

“(:o} A  Proclamation issued under

clause (1) shall be revoked within

fifteen days after the termination of
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::-,1 Tlron ug:::r{t;‘g )agg'ruswn or armed

. SHRI BAPUSAHEB PARULEKAR :

g to move :
Page 10,—

Sforlines 34 to 37, subsitute—

“{¢) clause (4), shall be renumbered

as clause (9) and in the clause as

* S0 renumbered, the words “or

internal disturbance” in both the

places where they occur, shall
be omitted’ (383)

DR. BALDEV PRAKASH (Amritsar):
g to move »
Page g,—
after line 8, insert—
“Explanation. I1 —The ‘armed rebel-
lion’ means a revolt by the use of
fire-arms and explosive weapons

and shallinclude rebellion by the
army and civil war”. | 384)

SHRI CHITTA BASU (Barasat) : I
to move :

Pages 8 to 10,—
Jor clause 38, substitute—

‘38. In article 352 of the Constitution
in clause (1), the words *‘or inter-
naldisturbance™ shall be omitted.*

SHRIAJITSINH DABHI :
B J ; HI (Anand) : I

Page 8,—
omit lines 32 and g3. (3g0)

PROF. P.G. MAVALANKAR : I beg
to move :

Page 8, lines 32 and 33,—
for  “armed rebellion™  substitute—

“revolt by a section of the armed forces”
(412)

Page g, lines 5 and 6,—
Sor “armed rebellion”  substitute—
“revolt b)’r_ a section of the armed
forces”, (413)
Page 10, line g6,—

f:c:r “armed rebellion”  substitute—
rﬂmlt by a section of the armed for-
oes™. (414)

Page 10,—
after line 37, insert—
“(¢c) after clause (gi)uso renumbered

the following clause shall be insert-
ed, namely :—
“(10) A ued under

Proclamation iss
clause (1) shall be revoked within
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thirty days after the termination
of war or external ion or
civil war or revolt by a section of
the armed forces.” ’ (415)

SHRI DHIRENDRANATH BASU
(Katwa) : I beg to move

Page 8, —
fur, lines 32 and 33, substituts—

‘(i) for the words “by war or external
aggression or in internal distur-
bance™ the words “by war or
external aggression” shall be
substituted’. (423)

SHRI SOMNATH CHATTERJEE
(Jadavpur;: Sir, I believe this is the most
important clause of the Forty-fifth Amend-
ment Bill, with which we are dealing
now. It is a matter not only of great
shame but a matter of great concern that
the Janata Government has not learnt the
lessons of history of the not too distant
past. We have seen that the Const-
tution was treated as a mere play thing
in this country and the large majority
of the Members of this Parliament had
to dance to the tune of one person who
wanted to have her personal hegemony
throughout the length and breadth of the
country. Have we not learnt that just
to keep herselfin the gaddi of this country,
she treated the judgement of the honm,
High Court with contempt, organised
demonstrations in her favour, tried to
let loosc people againtst the judiciary?
And we have seen how propaganda
was made against the particular Judge
in person. Effigies of the Judge were
burnt, copies of the judgement were
burnt, and there were some people inside
this House unfortunately who gave her
all support, may be out of fear, may be
out of something else, I do not know what °
it was, but that was the most shameful
period of the country's nistory and of this
parliamentary institution. We had de-
meaned  ourselves, this  parliamentary
inst'iftutinn had demeaned itself, denigrated
itself.

And to give a constitutional coverage
to what was done, the emergency was
declared. I am not thinking only of the
formalities, namely that a Cabinet mee-
ting was not called, that the Cabinet
Ministers were treated as chaprasis by
her, that the President of this country:
was, it appears, pressurised to put his:
signature, may be by truth or untruth,
we do not know, he may have been mis-
led, mav have been threatened, The
Prince of Wales was operating at that time
in full glory. So, we do not know.
But the question is how the Constitution
was treated for the purpose of plaving a
hoax on the country and the people.
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Internal disturbance was supposed to
be ofsuch a magnitude in this country
that it justified the declaration of emer-
gency, the proclamation of emergency.
Have we not learnt, and has this Go-
vernment not accepted the position,
that there was no such internal distur-
bance in this country at all which would
have justified the proclamation of an
emergency? Therefore a Government
which had the requisite majority in the
Lok Sabha or Parliament could make
black into white and vice versa, and with
the help of the mass media, with the
help of newspapers, controlled newspapers
at that time, with the help of sycophants
and stooges, and with the active help of
the bureaucracy in this country, she had
gone all out to justify a non-fact namely
internal disturbance,

Th= Constitution-makers, the founding
fathers of the Constitution, never dreamt
of such abuse of the Constitution, they
could not have even dreamt that such
things could be done. We  have
tried to go through the debates of the
Constituent Assembly. Nobody had
expressed such fears. The fears expressed
by T.T. Krishnamachari were that a
situation might arise when the governance
of this country would be impossible, but
that assumed the bona fides in the ad-
ministration, that assumed the bona fides
in the political leadeship of the Govern-
ment, the Government for the time being,
in this country.

Today everybody has accepted in this
country that there was no reason for the
emergency cxcept those who are made
to say the contrary, those who have not

ot back their courage to speak freely and
?airly as Members of Parliament, those
who are still dancing to the tune of the
dictator, the erstwhile dictator; and some
e have not even the sense of shame
to admit that the emergency was the
greatest outrage on the people and the
Constitution of this country that was ever
committed.

Otherwise, it has been accepted by
everybody that the plea of internal dis-
turbance was a myth, was a x,
was an outrage on the people of this
country. 'I'hishwas a fra];ehood, which
was not only thought of but was perpe-
trated and adumbrated in various forms
and ways. We are against it, and we shall
fizht till the last against the retenticn
of the emergency powers in the Consti-
tution, even on the basis of substituting
“internal disturbance” by “‘armed re-
bellion”. Thatis why we have opposed
that and we want to say that “internal
disturbance” should go  and “armed
rebellion™ should also go.

We have said, vet there may be situa-
tions in the county existing when there
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is actual war or] external aggression,
when ney provisions will have to
be invok®d. In 1971, not very distant

t, when this country was attacked,
uring the Pakistani attack, this House
unanimously approved the Proclamation
of Emergency, and the then Speaker said
“I am proud to be the Speaker of this
House which has shown such great una-
nimity and sense of patriotism at the time
of trial of the nation.” Then not a single
Member of this House was wanting in
his support to the Government, when
the country was in some dire need of some
extra provision, some very extraordinary
powers, to protect its territorial integrity,

But we have seen how that was taken
recourse to, how that emergency was not
withdrawn for years and years together,
how the external emergency was sup-
ported subsequently on the ground of
economic dificulties faced by the Go-
vernment. Though we have been de-
manding for the withdrawal of that
emergency, there was no response and the
Ministers had to stand up and say “‘well,
in the mcan while, the economic situation
has deteriorated, we have to continue
this emergency.”

Then, when even that sort of fear psy-
chosis could not be created by the external
emergency, the internal emergency was
declared. The emergency provisions
are taken recourse to and have been
incorporated in the Constitution to arm
the ment with certain additional
powers which, in the normal times, it
would not be possible because the other

isions of the Constitution would stand
in the way.

The external emergency of 1971 had
clothed the Government with all the
powers. They could have taken all the
powers for the purpose of assuming the
emergency powers, DIR was there,
MISA was there, What more powers
they wanted? They nced not have any
more powers. What they wanted to do
was to create a feeling of fear psychosis
in this country, a sense of terror, treating
the human be=ings in this country as worse
than dogs with the misuse of MISA in
this country, with the misuse of official
authority in this country, and people
had no protection, no  safety anywhere,
Even dissenting members of the ruling
party were not spared and the dissenting
Ministers were shadowed. That was the
position.

Therefore. it his now been clearly
established that what the founding fathers
have thought of for the purpose of
incorporating article 362 of the Consti-
tution, including internal disturbance,
has becom= a mode, a source, of coercion
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of the people of this country. Whenever
there is a democratic movement, if itis
not to the linking of the party in power,
then such an emergency declaration can
be issued. We have seen tiat only
three years back.

S5 far as “armed rebellion” is con=
cerned, subject to corrcction by the emi-
nent Law Minister and also by you, Sir,
there is no judicial definition as yet, nor
is there any constitutional definition in
the proposed amendment. “‘Rebellion”
is open opposition to lawful authority;
that is one definition from Chambers,
What is “armed”? It is “furnished with
“izrms"” what type of arms? It is arms
as a means of defence or arms as a
weapon. And ‘“‘weapon”™ means any
instrument for offence or defence. How
would “‘armed rebellion be defined by
the hon, Minister ? Would there be any
autho-ity to decide whether there is armed
rebellion or not ? Emergency is decarled
and then ex post facto sanction may be
obtained from Parliament. There is
some provision, to limit all that. But
with the mjoriq_i‘h r.ha; is there, it can
always happen. erefore, we areo
sed I; the words “‘armed rebel]ionn?-.:
Thle:e is no possibility of going to a court
of law., The Supreme Court has said that
in Political matters, they shall not go
into. Once there is an Emergency pro-
vision with articles 358 and 359 operating
what will the courts do? This is the posi-
tion.

is a mglatter of great shock. The
anata Party which has come to power
in this country had ised to the people
in this country that they will restore
fundamental rights and see that there is
no sabuse of constitutional provisions,
Tha was the basic stand taken by the
Janata Party. They are going back
upon_that ise. It is a breach of
promise, ey are mnot keeping their
commitment to the people. I can tell
the Law Minister, don’t take the people
of thiis country for granted. They are
watchng the performance of the Govern-
ment. They are seeing that. Please take
lesson from that. The people cannot
be kept at the merey of one individual
or one party or one group of people.
Therefore, we are opposing it. I am
requesting the hon. Minister and 1 am
also repuesting all my friends in the Janta
Party and all my friends on this side also
to supe ort my amendment. Please do
not giv such a power to any individual
or any gfoup of people in this country.

The minimum basic human rights of
the people, their position as human
beings, in this country must be protected
and preserved. They were treated as
second-class citizens during that dark
period. Let it not be another period of
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oppression on the people of this country.
Therefore, I request the Hon. h‘linisn.tzl'
and everybody in the House and I appeal
to them, don’t treat it as a party matter
or a mere political issue. It is a question
of the survival of the people as decent
human beings with some civilised
tence. Don't give this power to
anybody in this country. The words
“armed revellion’ should be deleted
and the words ‘‘internal disturbances™
should be deleted.

SHRI BAPUSAHEB PARULEKAR:
Sir, I congratulate the Hon. Law Minister
for having removed the words *‘internal
distrubances™ from article g52. However,
1 am sorry to say that he has instead added
the words “armed rebellion”. 1 believe,
by this kind of an amendment, in fact,
the  status qup has been maintained.
1 have given these Amendment Nos. 4
380togt3. Iwillspeakonallthe Am
ments . In doing so, 1 fully
endorse the submissions made by my
esteemed friend Mr. Somnath Chatterjee.

At the time of elections, we pledged
ourselves to the people of India that when
we come to power, this particular provision
in the Constitution would be deleted.
‘We also told the le that we would
suitably amend the Constitution. Not
m obliged ourselves but all our
1 , when they addressed meetings,
they also told this to our electorate. I
believe that the people, beliving  in us,
trusting in us, voted to us to power.
When the time bas come to redeem our
pledge, I feel, we are hack backing out.
That is most unfortunate.

Now, it is suggested that Emergency
powers are necessary. I fail to understand
the logic and the wisdom behind this
reasoning. Sir, are our laws and are
our jawans in all the defence forces not
puwﬂﬁ:ll enough to defend any kind of
aggression, external or internal 7 Where
is the necessity for giving powers to the
Government to declare Emergency when
there is an ‘armed rebellion” ? As Mr.
Somnath Chatterjee has said, I feel, the
words ‘armed rebellion’ have not been
defined anywhere; they have not been
defined in the Constitution; and the
words are so loose that any mischievous
Government that might come to
in future may construe these words in
any way they like and we may have the
repetition of those 19 months of black
days which we had rienced during
the last Emergency. do not under-
stand the meaning of the word ‘armed’.
Are we to take the definition of the word
‘armed’ from the Arms Act? Or, are we
to take the general meaning of the word
‘arms’ ?

AN HON. MEMBER : What about
‘rebellion’ ?
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SHRI BAPUSAHEB PARULEKAR:
I will comz to ‘rebzllion’ later. Itmust be
an ‘armed rebellion’. 1 may ask one
question of the hon. Law Minister. We
have many cultural organizations in the
country. We have the Sikh community,
for instance; they have the right to have
sword with them. We have many cul-
tural societies here, and they have, with
them, wooden swords, wooden daggers
and butter knives. Are these to be taken
as wea

Of course, the word ‘rebellion’ could: be’
very well understood. But if we do nét.
define the word ‘armed’ any Government’
that might come to power in the future
may ban certain ol izations. We have
had this experience during the Emergency:
when in the offices of certain cultural
bodies wooden daggers, swords and butter
knives were found, those organizations
were banned om the ground that those
ticular izations were indulgi

!:rarmcd rth There must be s?::g
protection for them. Inasmuch as it is
not here, 1 feel, this power should not
be given to the Government for declara-
tion of internal Emergency. Thesum and
substance of the amendments which I
have moved is that no power should be
vested in the Government for declaration
of internal Emergen because I
believe that such a power for declaration
of internal Emergency is not nocasar‘;
and that, whatever situation is create
in the country internally can be met with
the law and with the defence forces. 1
believe that the provision in the Consti-
tution for declaration of Emergency
because of ‘armed rebellion’ is an insult
and affront to our armed forces. Are
our jawans in the armed forces not com-
petent enough and powerful enough to
meet such a ty;n: of contingency?-
Is that the reason for having the power
for declaration of internal Em cy?
Are ngmEhto put the people ind
the bars and then we are going to meet
this ty pe of armed rebellion? I
am at a loss to understand the logic be-

hind ing this particular power, be-
hind giving this power to the Govern-
ment.

_One small point more which 1 would
like to make. We have also used the
word ‘war’ in article 352—war or external

jon or armed rebellion. I would
like to request the hon. Minister to
clerify what exactly he means by ‘war’
vis-a-vis armed rebellion because there
is no wording here that it is  war by
another nation or against another nation.
Under section 122 of the Indian Penal
Code, ‘war’ against the Central Govern-
ment is an offence, I want to know
‘whether the war that was started by the
people of this country can be equated
with this ‘war’.

s? Unless and until you define |

pon:
whatis‘armed’, it is difficult to undmunrl.uh_
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Again, the word *war’ along with
‘armed rebellion’, put together , would be
misused, and I believe that internal Emer-
gency can be declared—and Government .
would get this particular power. I would,
therefore, request the hon. Law Minister
to consider deletion of this clause—to
accept the amendment that I have moved,
as also the same or similar amendments
moved by my hon. friends on this parti-
cular Clause,

SHRI EDUARDO FALEIRO (Mor-
mugao): I rise in support of the demand—
and my amendment isalso to that effect—
that the power to proclaim Emergency
on the e31'-7.11::1 of internal Emergency
be deleted and removed from the Consti-
tution. It has already been pointed
out here how, in the not-very-distant
past, this power has been abused, how on
the assumption that internal Emergency
was there when, in fact, it Imight not
bhave been there, this power has been
exercised, has been abused.

17 hrs.

My friend, Mr. Bapusaheb Parulekar
has pointed out that the Janata Party
has been in the fore front of opposing the
continuation of it is power and made of
it a great propaganda tiorm. But
then it shows the difference and the large
gap that exists between propaganda and
m[gd deeds. When it comes to actually
amending the Constitution on this direc-
tion, when it comes to actually re-
moving this power, then
merely plays on words.
‘grave emergency’ or ‘grave situation
out of internal  disturbances’,

arisin

you change the words to “‘armed rebe-
Uion™, ere is really no substantial
difference. The continues,

power
clothed in different words, but the power
is, in substance, absolutely the same.
My submission is that this power can be
abused and there is no reason for this
provision. Ifin a State there isa law and
order situation, the first thing is that it is
the responsibility of the State Government
itself. Law and order is a State subject.
By giving such a wide to the Centre,
in principle, this will be an  encroach-
ment on the State subject, it will go against
the federal principles and the federal
scheme of the Constitution. Secondly,
if, in fact, there is a breakdown of law and
order in a State, then the representative
of the Central Government is there, the
Governor, to recommend and to report
to the Central Government that such a
breakdown exists under Article g56.
Article 356 is sufficient to take charge of
and to solve any situation in which there
is a breakdown of law and order in a State
and there is no reason for the Central
Government to intervene under the guise
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[Shri Eduardo Falerin]
of internal emergency. My submission,
therefore, is that if there is a breakdown
in a particular State, the responsibility
of law and order is that of the State Go-
vernment.

13.02 hrs.
[Mgr. pepurv-SpeEaker in the Chair]

This power under Article 352 will en-
croach on the sphere of the State and will
harm th= fed=ral or quasi-fed=ral structure
of our Constitution, Thatis the first
thing. If a State is unable to control
the law and order situation, then the
representative of the Central Government
in the State is there, that is, the Governor,
and he can report to the Central Govern-
ment that the State cannot manage the
law and order situation and then Article
356 com=s into operation. There is no
reason for continuance of the power under
Article 352 to declare internal emergency.
This power is likely to be abused.

I may porint out in this connection that
there has never been any situation in
which a State has been unable to cope up
with the law and order situation and has
not imm-:diately requested the Central
Government for  asistance, The Law
Minister may inform us how he visualises,
on what basis he visualises such a condition
in which the State Government will not

uest the Central Government for
interfering or for sending the armed forces,
if necessary, to control any law and order
situation. Is there any single precedent?
1 say, Sir, there is not a single precedent
for this type of assumption to give wide
powers to the Central Government and,
on the contrary, this power is likely to be
abused. It has been abused in the past
and there is nothing to show that it
cannot be abused in the future,

Now, you consider the situation in which
the Central Government is ruled by
one political party and the State Govern-
mentisruled by a different political party
and the Central Government wants to
take over ths administration of that
State, though the law and order situation
is perfectly solid, perfectly firm and per-
fectly alright. Ewen the Governor
does not report that there is a breakdown
of law and ord=r. Even then, the Central
Government just by putting their own
supporters there in the State with some
weapons can create a situation of armed
rebellion and can intervene. It will
be very bad. This will be, in substance,
reducing the States to municipalities.
He is making the States dignified munici-
palities, h= is destroying the federal con-
cept of the Constitution and the States
will b= big panchayats or municipalities
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and the whole scheme of the Constitution,
the basic scheme of the Constitution will
be affected.

MR. DEPUTY-SPEAKER: Mr. Rawvi,
actually your amendment will be treated
as not moved because it is the same as
amendment No. 15. But if you want to
speak, you can just take a couple of
minutes.

SHRI VAYALAR RAVI (Chirayinkil):
Mr. Deputy-Speaker, Sir, becaure my
amendment is not moved as it is the same
as the amendment of Mr. Somnath
Chatterjee, I fully support his amendment.
The demand made by him to take away
this internal Emergency completely will
be receiving our support.

Mr. Deputy-Speaker, Sir, every nation,
the people and the society, take the
lesson from the past and the history and
I wish My, Shanti Bhushan had taken
lessons from the past experience. That
is my contention. Every revolution will
have a message, and here your Party claims
that you came through a revolution which
you call a silent revolution, The message
of the revolution is that the people, as you
say, voted against the  Emergency.
The Constitution should reflect the will
and pleasure of the people, especially
the aspirations and decisions of the people.
At the last General Election the major
question you posed before the people is
whether they wanted Emergency or not
and the decision of the peop’e, by and
large, was that they were against internal
Emergency. That is the first and basic
question you have to answer before Par-
liament and, through Parliament, before
the people—that you are incorporating
Internal Emergency even though you are
against it, because of other reasons. The
Minister has argued that many a protec-
tion has been given, and there has been
substitution by ‘Armed Rebellion' etc.
But ‘Armed Rebellion® has not at all been
defined. As Shri Somnath Chatterj
had said even before coming to this
clause, the Hon. Law Minister must
define what he means by ‘armed rebe-
llion’. As pointed out ecarlier, ‘armed
rebellion’ is always based on the political
and economic content of the situation.
I believe that, in the name of ‘armed
revellion® this can be misued because we
have seen how Emergency itself has been
misused. This is absolutely unnecessary
and unwarranted, and this clause should
be deleted.

Our Amendment is very clear and I
hope Mr. Shanti Bhushan will take the
message of the Indian people received
through the 1977 General Election and
will agree to fulfil the promises made
to the p-nple to take away Emergency
which was completely misused,
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st Wt AW Atae (IR )

qre wTE WER, A de
za vat 2 fF wTeds 352 o wat
@ T ‘awa feE' W F
WA R W e 1@ 9| TR
duven #F gafg fer @ fs wr
ux aga AWM WA T F6 T

qoaTd g @ § W aE
T WA g awx § AR
St WA SAF wg asdr fE A
wwea fagig &)1 frgar oF  IqEW
ORI AR § | AT
T WA fadg g1 W,
W wrEw A agt A AT
i W w@its ga A ag ar %
wot wiR & g AT AIET FEAl
Fgra, 99 d fAeasad o I
FET A g9 P AHA & | 9 F;
qC eI g e, ar & s §
fr gawear ot 8, ag odr feafa @
FAME AT JT ARG F FIE AEAT
grar agl = FrE T | T
& faws TE4g T 2, @A AT
Fma wgr SEdr & 5 g
ofgn, 4% W el gud g § 12
a8 W e ¥ W A faee
§ ¥ Avgeee €7 Wy § AR ST
1 ¥ FT THAN AG WA e |
g @ g fo fagdr fadi gasi
F am X e 3o g A AT
W §%c # 9% ™ 1 & ferfe fine
¥ EWw ¥ A 7wy, gafAw w
sgm ag & fe awem fER" ¥
=H X "Tgag’ WRT F W@ A
g qaT WEEW W %87 352
# feur smw & =g g fs fafw
wfY ot At gg SEMEA FT AHA |

SHRI R. K. MHALGI (Thana): Sir,
1 support the view expressed on the Amend-
m=nts of Hon. Mcmbers Shri Chatterjee
and Shri Parulekar. But, without pre-

SRAVANA 30, 1900 (SAKA) (45th Amdt) Bill 46

judice to them, I would like to add one
more important clause, which makes
certain modifications.

The modification I want to make is to
delete  Clause 11, The present Indian
Constitution, unlike those of several other
countries, has inbuilt provisions for
punishing those found guilty of violaling
the Constitution. The  Constitution
provides for the impeachment of the
President, but, in the case of the Prime
Minister, there is no corresponding pro=
vision at all for punishment for violation
of the oath other than dismissal from
office. Shah Commission has given a
clear-cut finding that the ex-Prime Mi-
nister has violated the constitutional pro-
visions, especially in respect of Article
352. The clamping of emergeney by her
was a fraud on the Constitution, but the
present government is not in a position to
go to the court against her on that ground
as there is no such provision either in the
Constitution or in any law for the time
being in force, I, therefore, like to in-
corporate this provision in the Consti-
tution so that the Parliament may legislate
a law by which offenders can be brought
to book.

Acharya Kripalaniji also holds these
views in his press note which has been
released in Madras on the 12th June 1978,
Iam quite conscious that Article 20 of the
Constitution bars any such retrospective
application and hence I have moved my
am=ndm=nt with certain modifications.

SHRI KANWAR LAL GUPTA: My
am=ndment is technical in this , that for
‘Union Cabinet’ substitute “Council of
Ministers’ and for ‘other Ministers of
Cabinet rank’ substitute ‘Council of

Ministers”.

My ame=ndment is onlv technical and
it is because in the Constitution, so far as
I know, there is no term as ‘Cabinet Mi-
nister’, if I am mnot mistaken and there
the words used are only ‘the Council of
Ministers’. There is nothing like a
‘Union Cabinet’. It may be correct,
but if we take a strictly legal and consti-
tutional view, then this should be substi-
tuted by ‘Council of Ministers'.

Similar is the case with ‘other Ministers
of Cabinet rank’ because nowhere in the
Constitution, as I know. the words ‘Ca-
binet Minister® have been used. TItis
always the Council of Ministers. Hence,
my amendment.

= faAas ¥RT aEw (98947 )
JaMETH WART, AW AHAEHE & —
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“Explanation—A Proclamation of
Emergency declaring that the security
of any part of Indian territory is threa-
ten=d by war or by external aggression
or by armed rebellion may be made only
after the actual occurrence of war,
or of any such aggression or armed
rebellion.”

QUTEN  WeEd, THSIT &1 A
TR &, d% 8§ § TET wgratadd
Tq dfeuw g fadas #E
SeaT qTEt X HOY qATT ST 99§
oTE ATR FT 9T R T AW & waieE
qTAST H AT SR A0 d
st g qTaT W OF AT & g
§ Wi @ W9 AT A F T
F7 gt ey w @ & fw =
qr sy e Wy € 9 0 a8
st gwEa frdgs ww@rm@Tg @ °
FgT T § T o AT A wraET e
g feafeas @Y SOOFT R A
TR F1 CETT & e e
w § s ¢from 7g & @,
afer ag g from g fas @
Y QEET 7 AR a4 I F GRSt
F1 FET T GHAT

unad wged, Y€ ¥ Wl
a% afeewamT wr @99 & IJWE
a ¥ ag w2 g T 97 FiHfEd we
fafred F18 Ug W A A A
Iq Fqarfas FCO EO 1 HES
¥ gode % afergdm &1 wa T
2 afes Wal AT & FEA T AA(AE |
T« FTE WAl ASTA ATFE(F AHT
HAT SER, T H WA FIAF] QA
g s | ST s, # g
i g H1q7 Aar & % q3 &
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oI 352 WY T guifew ara #
T EH %? ‘Internal disturbance®
FI  WIg T¢  armed rebellion’
™ T g AW FEr o g fas
‘armed  rebellion’ G B
WAFT 9% F GHTAAT AT AT ST
gadl 31 wafaw Are fafrees
fore qe w1 STHET ERIT AT o F
I g7 W F g qe # &
a1 3% A fewe o dn
gfewr widt ¥ Fravar &av fgr o
HFAT AT FIE WY WIHT FT qFAT
g1 wrowr Az Erm fF S sftwr
gfen at I wweRdl qifga 4t
Ig T4 AW A F7€ wrrAT b I+
W Ar | W B W &1
AT qge & 9 <@g 9r 9 Wl G gY
mr g7 AT aeg & w1 SEe
a1 AEAT I8 a7 Tarar T@rAr |
;OFT a8 W F1g grm fw gemraTR
e FIEFT A9/ gaT AT AT
gfexr it ®1 qgmw gw 5 oo
S9HE H AT IAwr F1E A< wig-
FRTE @ T FE F1 AR IEE
oHAET W9 FT A I T
N F A WAFARE a1 9 §Tq
aft 91 WK IFR oHEEr gifgd
F¢ & AR GAY Iq FT  SAeErEr
v fegrmar | oRTAEr ¥ AT IEH
g AIR A wwonTd o g
AT w1 Ak Far a1 fw faet A feafa
# g afdeafei # g
AT AEHF At | soET W
FTAT AIEATE Wi gEIfG # dwre
femr & fF araror ogw §, fedy o1
g § oaddr SFT R A ST 9,
TEFT  AOHT AT FE Fiieq
HIX gaewdr arf €1 A v aw 9w
areqs w8 qe feram ar aww
¥ ama fadig, gfaard weee
WE F AT | FIA AA( W FT AL
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T g 97 wgmqfa § fawr
Foar atfzg 1 fad amm wET
&1 wmarET & ar fa@w stewnor g1 aFar
2, =@ WATT 9T qHIFAT TW H FE
| WFAT g, I9 a%g F1 afqdrT #
gatas fwet @Y graq § =1 s
afgr) & #oF afw T g A
fades ®7 wgar § &5 gu ami
g A94T A FL 3@ CHsHe ¥ fawg
T FIT FT | AQRT A CHEAZ FHT
afer & fag aff @ wfgq &=
AW § TAT FIAT FT TG & IqH
e g7 AR A G AT
F%¢ AT wwAT T & fawrs
FA X ANGT A®L | HIC HOA
Gar faar a1 wios f&gT &1 gq Al
F1 faege FawRT FE@ X A9GL
gMT 93 | gH W9 weq faems
ae s & fou wwax 7 &%, =@
o wwd fraew & wfer s
¥ g A w1 W 2§ qafefe
1 wafer Ja1 Wiy a5 A/@EE &
S # WY w6 3w E qwedar
wE | wT: A ®EET AT OAA
& 1

SHRI HARI VISHNU KAMATH :
Mr. Deputy-Speaker, Sir, I dare say, the
House will agree with me, that the clauses
38 to 42 are the key provisions of this Bill,
because the House and the country and
the people are painfully aware, you are
also aware, that it was the gross misuse of
these provisions of the Constitution that
led to the tragic days of tyranny and terror
during the dark days from June, 1975 to
January 1977. In a way, Sir, the gross
misuse of those provisions has made history,
thouih tragichistory. The basic freedoms
and liberties which people enjoyed were
sought to be snuffed out by the tyrant
during the days from June 1975 to Janu
1977. This hasled tothe present rebir

of those freedoms and resurrection of the
Constitution. I donotwish to dilate too
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long upon that gruesome and sad history
except to read an excerpt from an article
from that percipient critic who sofrequently
writes in the London Times, Mr. Bernard
Levin. From his third article on the Shah
Commission Report, I will read one sen-
tence only. I am sure the House will
bear with me. He says:

“The whole document makes frigh-
tening , yet invaluable, reading. Itis
frightening because of the portrait it
paints of a society being driven down
the road of totaliarism by a callous,
corrupt, mendacious and ruthless
leader, whose sole purpose was the maine
tenance of her power and who, if she
had not made the mistake of believing
that an election would give her regime
the legitimacy it lacked, would by now
have succeeded in fastening upon
India the chains of a permanent
dictatorship.”

Well, Sir, God and the people willed
otherwise—voex populi vox dei the voice
of the people became the voice of God,
and we have had a re- birth of democracy
and freedom. I do hope the House will
give a very earnest attention to these five
clauses of the Bill because unless the safe-
guards in these clauses are made fool-
proof, and knave-proof they willstill pose a
constitutional threat to democracy. I am
glad that the Janata government has sought
to modify those provisions of the Emergen
Chapter, Sir, thirty years ago in 1948-49
had sought to move certain amendments
in the Constituent Assembly and later
included them in a Bill which I introduced
and moved in this House last year. That
Bill was withdrawn on the solemn assurance
iven by the Minister that a comprehensive
Ei]l would be introduced in this House.
I am glad that he has kept his promise and-
incorporated many of the amendments
which I suggested in the course of debate
in the Constituent Assembly and later in
the Bill which I introduced last year in the
House. Evenso, Sir,there arecertainsugges-
tions which I would like to make for further
safeguarding the provisions of the Emer-
gency Chapter because as far as human

wisdom can make it, gaH] TEAIT T

WA as far as it is possible for us
to do that, we should make Emergeny
provisions safe enough for democracy in
our countryg

Now, whatis the main thrustand import
of these provisions as sought to be
demanded by the government? I am
glad that in keeping with the promise
given by the Minister in April 1978 it is
sought to be made obligatory that the
Emergency proclamation would be ratified
by Parliament. That amendment I had
moved in the Constituent Assembly. 1
hope that will be endorsed by this House
because the power should vest in the Par~
liament and not the President.
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There is one controversial clause for
proclamation of Emergency, in the phrase
““‘armed rebellion”. T am not sure whether
my colleague Shri Somnath Chatterjee
was on strong ground when he said that
the Janata party in the election manifesto
had promised or pledged the entire repeal
-of the Emergency chapter. As far as I
recollect—I speak subject to correction—
the pledge was to the effect that internal
emergency would belifted and also thatthe
necessary change would be made in the
Emergency Chapter, that is to say, for
internal disturbance there would not be
proclamation of Emergency. That being
the election pledge, I am sure that has
been  kept because now the amend-
ment is for empowering the President and
Parliament to proclaim Emergency only in
the case of war, external aggression and
armed rebellion. The moot point here is:
What is armed rebellion? What consti-
tutes armed rebellion? Because any
arbitrary ruler can say that this is armed
rebellion and, as such, I proclaim Emer-
gency.” Therefore, just to provoke the
Law Minister—a very capable Law Minis-
ter—I am moving the amendment and am
trying to define “‘armed rebellion”. Iam

notsatisfied with itmysell. Ido notthink
this is a satisfactory definition of armed
rebellion.

1 would like the Government to define
what armed rebellion is. I have given
amendment No. 321 which isin list No. 40.
T have tried to define the term armed re-
bellion. Myamendment reads:—

Page 9,

After line 8, insert

“Explanation II.—'Armed rebellion”
in this clause means series of actions by
an armed body of men aimed at the
forcible overthrow of the Government
established by law.™

T have not copied it from any Constitution.
But I have tned to base it on what little I
know of Constitutional and legal history
and law. I know,itisa very insufficient,
inadequate definition, according to me not
a satisfactory definition; and therefore I
would be happy if the Law Minister would
provide a more satisfactory and afuller and
a more complete definition of armed re-
‘bellion, because, otherwise, that phrase
“*armed rebellion’ would also be misused by
any would be dictator or any would be
tyrant as happened during the time of
proclaiming the last emergency.

The %ihah Commission has come to the
definite conclusion that there was nothing
in the (ountry to justify the proclamation
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of emergency and there was noserious dis-
turbance of law and order in the country
which could not have been tackled by the
ordinarylaw of theland. This is the decisive
finding of the Shah Commission in the
Interim Report Number Two, which I read
out in this House the other day.

MNow, Sir, there are one or two other
points which 1 would like to deal with.

I am sure, if this term ‘armed rebellion’
is defined clearly, and fully, the House will
have no objection perhaps to accept that.
But in the absence of a definition like this,
aclear definition, very definitely, the House
may have objection to accepting the
amendment.

Now, Sir,may [ come to theother point?
This is regarding the provision secking to
rcduccthcpcri:g.

I am quoting from the Debate in the
Constituent Assembly. I will just take
only two minutes by your leave and the
indulgence of the House. As you are
aware, in Britain, there was, whatwas
called DORA (Defence of the Realm Act)
during the First World War. I think this
term was changed subsequently, but at
that timeit wascalled Defenceofthe Realm
Act at the time of the First World War,
for short, DORA—that was the acronym.
Even there it was provided that a procla-
mation shall be issued “*for a meeting of Par-
liament within 5 days and Parliament shall
accordingly meet and sit upon a day ap-
pointed by thatproclamation andshall con-
tinue to sit and act in like manner as if it
had stood adjourned or prorogued thatday.
Any regulationsso made shall belaid before
Parliament as soon as may be after they are
made and shall not continue in force after
the expiration of 7 days.” It provided
for 7 days only even that very rigorous and
drastic Defence of the Realm Actin Great
Britain in the First World War had sucha
provision. A similar Act came into force
with similar provisions in the Second World
War also. I have sought however to re-
duce the period from 30 days to 14 daysin
the proviso to sub-clause (4)- Perhaps
with the efficiency we have got in India—1I
am sorry to say this I am both to say this
it may not be possible to haveitin 7 daysor
in 5 days. So, I am suggesting 14 daysasa
concession to our in-cfficiency in India.

Therefore, T would be happy if this
amendment commends itself to the accer
tance of the hon. Minister and of the whole

House.

Then, there is only one more word and I
have done.

There is a lacuna in this claute and it is
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that it does not state precisely when such
a Proclamation will come to an end.

That should be a clear provision, a de-
finite provision to that effect and therefore
I have sought to insert after clause g as a
50 renumbered the following:

“{10) A Proclamatiod issued under
clause(1) shall be revoked within fifteen
days after the termination of war or
external aggression or armed rebellion.”

And one more provision I have sought to
insert, one more safeguard, foolproof and
knave-proof, and that is that the power to
proclaim an Emergency shall not be in-
voked where there is imminent danger of
armed rebellion. It may be invoked in
the case of war and external aggression
but not certainly in the case of imminent
danger of armed rebellion because the or-
ordinary law is more than enough to deal
with minor armed disturbnces, When
however there is actual armed rebellion,
this power can be invoked and not where
there isimminent danger of armed rebel-
lion. That is my amendment. I have
moved my Amendments 319, 320 and 321
of list 40. I have also moved my amend-
ment Nos. 286, 287 and the last one of my
amendment is 349. 1 have moved
these amendments and commend them for
the acceptance of the House.

Y e T AT ARY (WA ) :
uTem WErew, @1 & ggw & fafw
AT AT X BT €F MY WIFST FTAT
wrgar g fraar ot & gama o
ax Farge fomr mar &, ag sr
Farq fipqy mar amr g aTrfEeTet
adf gy =ifge, Fwta ¥ g A
T oI &1 g TR TIe-
oz ¥ aw faar & fF sar o
“42% wurgw w1 g w0 @
428 HEET FIEFE FT AT9T A
A ifxgu A owT A9 & 9=
T &% faar sy, afes 9w &1
waqa ag § 5 fom 429 darga ¥
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dfama ¥3gT #1 faons foor o7, 9%
gaTe F7 famr s

TEEIA F A H gt AT
ST F B 3 97 wer fmr §
‘Tafas wwfw et 5
9T A AW T oW Wi A
AT AT AR(T B, FE T AT AT
a1z femrdr & 9= Z0 ox fadsiieiw =
¥FIW T\ ST gw AW A ag WA
frar % f& safeafs o= “wEw
F a0 A1 WTEE A gwy qwaw
et ¥ www o1, ar few sEwr
AT FTT FT FW W1 AEY 4T,
T frs® fo fdiafad g & ooy
FH FT |

zw ¥ @ faareand E—
sar arl # wrEr fasearad
TG T AT &7 ¥ fgens ey
W@ E— TmEdr A, afes e W
faars faddi 1 W W war &
mT woma & fgam faadr @ &1
A AT FAEWAGAAFT 977 § %
™ A swar 9l F T
gar ge arEr wE g WT T aEa
t fr #1E dfverfar wzmr a2 sivag
war & fa=me q94 G Ffog gy
grar u3 | g4 feafq & o o7 v &
fle=n® qaq £ are fagwy gvr, ag
gUEIT §7 | &7 Aicoet =rge f5 o oafy
g 7ar ¥ faarw oF &y aF q9e
Fl—wfagel wamg 53, 71 3% e
SFIX & T 7 Wil | o faqi o=
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[t gFwIT T Tied)
|90 F g & faArh gwawi A qad
Frar &1 g a7 g1 w30 wifager a@mg
FT Foaror wWrwmg feaf & amw ax
g F0 AT A0 1 A AT FEA
g wwea fadig ar agdr g@ ) wiwa,
agdt wgd A gmew  fadg W
gfase HaEw--frg w7 a
W @AY | oW GH F AW
@AT &, AATIRAFT GHIT AT TEAT
gfw g T gar &1 oweA ¥ fag 2w
F) AT ®iE AFE UEA ATETATC
SO § 1 FEEy g ww
¥ Feq ATHIT AT FT HaE
woqit wfadsw ad, wiaafeg &
FEI I FT ATAT Z1aT § UF aqiad
W1 OF AL I TFSTEAT &
wq FAOF TALH FA T F5F A
Fi wgdl FHT FTATA AFH AT TG
g R am 1 sgrar amfs gw o
gt § g favg N, afase g
g aww faig Y N sw wfawe
garaa; & fafma §% gom 7 gfaar
& gt faadt g E 9§ wor
T wgaEs Sz @ ATOF G &
fasenfi | sTo W AAGT WifgE
&t wa froae frar agrarar g9
SgRIAT 7 Iq qAF OF Gaer fzar
qr1 39 a7 @re M fooerd
gEAY, AR TN F WL FATAATI AT
fFe 7391 T=SAa I ATIEE
¥ gt ¥ faws 78 7w fros
a7 F {7y Ay ze difgmFraa F
WL qT F F @A wAT E,
ooog {1 428 dfagE F qaad
gz feEtr gu swar 9@l T awe i
qq H qEwITE —

“@egEr &1 faw gowfagi &
Tara fa@d *%al Far 9 @ 4r
‘T W4 FAGT H OFT FF AF
;AT ¥ qorg qrfg AT T §W
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qAaT F1 OF &1 ST A—I"IT qA¥
FuITT ez 0F sofer & gl Hwar
w1 FEQU FAFTT L g AAACHT
gemifaa #ie ufafess 573 & fag
dfggr &1 wez & 7% dfFma
T A aAfegf 7 g mean
#r G0gL FAGT FT AYGT A7 IHW A
waw fEar mm "

=TT & gaer femr 428 gwEA
Fars §—4290 §MIT IH II5F FY
qQIETSEr 9V | WIS A qgr Al (e,
wigy faar 5 wom feafa s as &
Iyafeq g—ards MTwg N qfee )
g foafa 3w & @y gms ot
wT F FAAT FAT §, WM F wET
#rE fratn wdf s "o foafa
FIAGH  FAT RTAT FT A4 Fg
fear, g 1w & e f ag frdr ot
ger aw & faq, avr g & fag,
avq aafes % fog 3faa adf 8, sar
FET AN FTHTT AT AT A
aor 97 #frar § AT A oId H
grer g1 of@dT /3 Efs sow
feafe g #¢ w90 § dmew g
A damar X Fagw g fE
w7 2 § waed FaEg At e
F qweq, TS A GAT, CHTC
F oFAr R WA TE R, W
Fgi aneg fagtg & e s@arar
HLHIT T IqH1 OF 501 8, THA
T @Far & ¢ FATTAE WA w8
FFe g a1 "@frara F oaga A §
g sawiowm ¥ fagfgmmms wige
FE w2 AT fgar § Fawaar g fedr
s femr & Sfew ofmers
MAEET H AT RIT AT G
TR T FX A FFCR a F1 qf5-
FIT & ® AT FE1 FE TG
qAT® 2, ®IE ACRI WA @, IHT
Zaw ar §41 gET SMATAE TSR
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For A1 fgmr aAd &1 dare AE0E
srgi fwer # St A ST 34T F g
femr wmdAT 1 fzaoms feafa #aix
WAFAT BT AT, @I A RO A
I =T A, oy wyFr feafa #@
weaTe wiwia feafa &g @< asac g1
A FY | FPergmawg FaEa A
WA FWAT 9T T ATAFEF OF
FeET ST FAT TCAS W woTAY gAY
wod $ff Fa7 & foq WA ¥
I worE feafa am £ F 37 %0
T, fadlg &1 gETQ, SHaT
AEAR B LA, IFQ, IGIWL,
s A waw ¥ faars 1 qfEr
|TEA AT § IA R AT AT AT
am 9 fggear ¥ g AFE A
# fagre § Aemadq Fam 9 @9
qe At wee &< faw fagr aqrar
I AT FT G AT AG ARA
[EY | WAl = feafa &
fagrma w7 & fadla sr =fge
A 3IF F AEA A TfGT )

SHRI B.C. KAMBLE (Bombay_South-
Lentral) : Mr. Deputy-Speaker, Sir, to
my mind, the explanation which has been
added—and it is a new explanation—to
«clause 38, is probably the most dangerous
one and I would like the hon. Law Minis-
ter to look into it because it provides that
internal emergency can be declared even
prior to the occurrence of the alleged
event. Thestorm centre in this debate is
the exercise of power of internal emergency
if we compare this provision with the pre-
wious provision, what we find is that this
‘Government has made itsuch a declaration
of internal emergency alittle easier, then
what the position was, previoulsy. There-
fore, I would suggest first of all—and
thatiswhy Ihave moved my amendment,
i.c. No. 302 and I have stated therein that
at least a grave danger of rebellion must
exist ie. in the present tense. If the
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wording is that a rebellion is likely to take

lace and this Government makes a dec-
aration of emergency, such a declaration
would be justified, so far as the provision in
the Bill is concerned.  Thercfore, I would
request the Law Minister kindly to consider
the fact that hereafter the declaration of
internal emergency is going to be explosive.
And the Government which declares it will
be thrown away, just as the Government
prior to the present one was thrown.

Secondly, if we consider the entire rpro-
visions in the Constitution, we sce that
Constitution does not provide for a consti-
tutional breakdown as far as the Centre, or
the Parliament, 15 concerned. And there-
fore, in the earlier constitutonal provision,
there was a provision either declaring an
emergency or for revoking it. There was
no third step possible. The Indira Go-
vernment introduced a third principle of
variation, i.c. of varying the emergency.
It has been copied by this Government.
I submit to the Government; “‘Don’t
accept this principle of making a variation.
Eitherimpose the Emergency or revoke it.”
There should be no third alternative to it.
Otherwise you will be following in the foot-
steps of the Indira Government. There-
fore, 1 have s ted that this principle
of variation should be deleted so far as
the present provisions are concerned.

I have also submitted an amendment
about the Council of Ministers. Ifyouare
going to follow the principle of collective
responsibility, that collective responsibility
should come from the whole of the Council
of Ministers—and not merely from the
chosen few viz. the Cabinet Ministers. Of
course, some other hon. Members have also
suggested it. Therefore, I will not dilate
on it

There is another principle, about the
approval, so often cven by Parliament.
That principle should not be accepted.
If from time to itme Emergency is to be
approved, even by Parliament, it should
not be accepted. Otherwise it will mean
that Emergency will be approved from time
to time and year after year, and it will go
on. And Emergency will be used asit isa
routine affairs; and what is not provided
for in the Constitution, viz. not making
any provision for constitutional breakdown
at the Centre, will be there in practice.
Any Government will be tempted to use
Emergency as a routine matter. And it
will be used, just as we use Presidential
regime in the constitutent States. It should
not be the position.

Then, finally, what I have submitted is
something about the continuation of the
variation. Ewven continuation of variation
has been provided for. I request the Mi-
npister to be wiser, This provision under
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[Shri B. C. Kamble]

Article 352 is so explosive thatany Govern-
ment which exercises it in regard to inter-
nal emergency, will be blown up and

changed. And you would not have
another opportunity to change it later on.

There is a good feature in the provisions,
viz. that the hon. Members are given an
opportunity to requisition a session of
Parliament or of the Lok Sabha to consider
it; and that too, after 14 days. A 14 days”
notice is necessary. It is good, but it is
not enough. I would suggest that you
reduce the period to a week. Not that a
requisition should be signed by all the
Members in one sheet; even if there are
various Members requesting for the session
separately—and if the total comes to one-
tenth of the strength such a session should
be  held.

Lasty, even though I have not given
such an amendment, I would request this
Government that they should first call the
emergency session of Parliament, a secret
session of Parliament and then only they
declare an internal emergency. Other-
wise, there should not be any internal
emergency atall.

| ¥o am3w wwTH  (HATEC )
JITE WEIRT , 387 FATH H AT A A
;oA F g wege fEar ward, 9w
&1 Wy @1 ag ¢ fr fam wvooi &
EAdl s d Ay, raraIT FILO
o gAdwramME 5 W &%, 4T
far mez, ' gAzvw foeeodediam
# sg ‘e Fodfema @ wa
¢ | s dmraemar g 5w’
feafaaa " ar “geww forea=ia'-
¥ IFIQE grod HAgAw W@ £\
9 gWET ¥ o@rd b W< ST
® qur agdfr ooy s feafa ardy
ST QRSAEY e & far v aTeE
TFL A Faqan § fe waH
W #Eq §, agEw dmEw ¥ O TG
g aFaT g1 oz &1 W1 qRAAl
TE T 41, & H AT agl g
91 f§ gl 0% faws wo &, faEE
v &, aw @ma fadg
IAE FIATE , Wivo THo THo F
Bl 9T @Iy W oW, ag
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ot %I F aeaAre few ¥ fAy @
gt df, A= fam faw #T
gaai Aw@ Ty | v feigwam
9 ¥ wm gw W weE-fd-
fraa e smam ? fgw & feR
o #E 9 gEedr A wf
g—am 9x @ wed-fedfeaw s
st FFar & ? gufer Ay fadww
g5 3o ofegmr ¥ +Y§ @Y dT
stor wifaw T A af § fam &
wer Y oaF fy mefodfwar o
IFIT FT A0, FAFE H A
adfdfaam ¥ wmfaw g,
CHEE AT (e F (AT ()

MF AAF AT TFA ALEN
AT IR AAT FY 4T — GAT /T
g & A Rl o T FAr g
F A wA 1 #difw IF qar A fa
fegrAr gam  fer o A Ewivane
¥ WE FHME HIgE A@ Ww
Wt @1 7 f& dewg@ g @
Ty, TEET FLF aroed gfaw wfg-
Fifdi #12feany, 4 fowaras
freare T Faawe g | FErEE
# QFqW F faq &7 76w A0F
Far 91 fF FE WA AHTCHE WA
FYAT §FA A AA, AfFw I
gag ¥ ag wd fewr war fE
s gErw St ofew e @ &
faftz & fA7 wesmr —E-Wrw-
geE-fafema | gz o1 = 2—
TAFT FEWIHY ATATNFFAT & |
g st & mwd wise §——ga
F WEIHFTT FET WY AT & 1 g
fegm & FiaT A w4 @ aEEATCHT
ww ¢ | fegemw & dfaaa &
gz frar o7 wewgrs & T &
qEEre WX ST FAFT gA-WW
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A fE I s At & 1 duw
W oW w1 A0 A FT AT qEar
R wrx fasram §, @ Iwae
€ a3 A — 1 ¥ |
ardfeffara ¥ ¢ g3 % ofoamn
F WM e A 3, zafay &
GarAggE vt § 5 tw oW W
T I AR § FEIAIT G AFATE
§ dw “gew fegdwa U T
Fgar &

gufay ¥ ag dmegr & fwar
TN Teewfemdtw @ oA
fedfoma  — g wedi 71 faega g2
Afad, o1 F1E wrawmwar @ R
o afs “ grediifaam Vv #Y
@A ¥ @ W aeg & ofewdfaa 7Y,
I8 AT smem gmAg U &
™A oggmEm gR # qaEr
FeaTTA; q @ 1w fdfew
¥ agRm 9 @ asdr § gEd
FAwm ¥ ghaareit—eT qq ai
FOEEIATT F oo wifgd o
afg Qar dmgw "€ fear s
@t & @AdaT §—I@ T W4 /A
Sar & formr sy, WX gER
AU FRIEAT ®Y AT A
L4 U

SHRI CHITTA BASU (Barasat):
Sir, my am=ndm-nt is very simple and it is
this. There should not be any em=rgency
on account of internal disturbances or it
should be substituted by armed rebellion.
Emergency can be proclaimed only under
one s=t of circumstances, namely, external
aggression, [ do not want to dilate upon
it, but I am tempted o, |

MR.DEPUTY-SPEAKER : Please do
not get tempted because we do not have
thatmuch time.

The same arguments, 1 find, are being
repzated again and again.

SHRI CHITTA BASU: I only want
10 recall the apprch-nsion which was ex-
pressed by our esteemed colleague Shri
H. V. Kamath when this particular emer-
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gency clause was being pu . He himself
just like a prophet told the Constituent
Assembly that there were possibilities of
misuse and abuse of the emerge: ¢y powers.

To-day I find him in a different mcod.

SHRI HARI VISHNU KAMATH:
‘Armed insurrection’ I had moved then.

SHRI CHITTA BASU: The Consti-
tution itsell provided certain instruments
for  authoritarianism. The erstwhile
regime took advantage of that and misused
thatinstrument of authoritiarism. My
complaint and charge against the Govern-
ment is instead of dismantling this instru-
ment which leads to the growth of forces
of authoritarianism, these instruments are
going to be preserved and preserved with
great scriousness, The very provision of
armed rebellion is one of that kind of ins-
trument which can be used for scuttling
democracy.

MR. DEPUTY-SPEAKIR: This is
not a general debate.  Please try to confine
to the amendment alone,

SHRI CHITTA DBASU: This is an
importantclause. ‘Thereis political con-
tention in it.

MR. DEPUTY-SPEAKFR : Do you
know how much time you have taken on
this important amendment? You are
just repeating the same aigument,

SHRI CHITTA BASU : Even to-day 1
express my apprehensions.  Everybody
will agree that there is complete normalcy
in the country. There is no scope of
internal emergency. I think the entire
House will agree. But if there is a mis-
chievous Government to-day, even Baila
Dilla incident might be cited as an ex-
ample for getting promulgated an emer-
gency under armed rebellion. Even
Pant Nagar incident might be cited as
an example to invoke emergency. Even
the situation which is in West Bengal—
Pant Nagar might be cited as a case for
invoking emergency. Therefore, these
instruments arc there. The Janata
Governemnnt is  committed to dismantle
the instruments of authoritarianism. Is
this restoration of democracy ? You can
restore it only when you dismantle the
instruments which destroy democracy.
You have to dismantle the instruments
of authoritarianism. Are you nourishing
such instruments which help to protect
democracy ? I may give a note of
warning - you have to keep the
instruments of authoritarianism away
and take steps which help to ensure
democracy in the country.
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[Shri Chitta Basu]

With these words I commend my
amendment.

SHRI AJITSINH DABHI (Anand) :
Sir, the amendment brought by the Janata
Government for dropping the words
‘internal disturbance’ from article 352
has been brought with an ulterior motive.
After their crushing defeat at the hands
of the Congress in 1971 _and 1972 elec-
tions, the political parties like Jan
Sangh, BLD, Cong (O) etc. wanted to
overthrow Congress  Government
by law established by means of internal
disturbance. They had pucnc:}ll:o ‘:::;

in Gujarat in 1974 in ovel
fh&cdadm:emmjcnt by law established. The
same parties have now fn!-med one single
Janata Party- That is why they
‘want to drop the words internal dis-
turbance’ from article 352

Before the emergency was declared in
1975 Wwe all know wh’-lthipptntd m
(ﬁnjarat during 1973 and 1974. The
so-called Nav Nirman agitation started
on a peaceful note. But with the entry
of Jan Sangh, RSS, Marxists and Socialists
it took a violent turn. Firing had taken
place and the army was calledin 197
in Gujarat because even the Central
Police Force failed to coatrol the violent
situation. Mr. Jayaprakash Narayan,
the so-called Loknayak, who was the
master mind brhind this internal dis-
turbance issued a statement that the
police and the army should not obey
the orders of the Government. What
happened ? Banks, Government offices,
post offices, telephone exchange and other
public and private property worth Rs,
300 crores was cither destroyed or looted.
Not only that. The duly elected mem-
bers of the Gujarat Legislative Assembly
were attacked. Their families were at-
tacked. Their property was destroyed
The house of ex-Chief Minister, Mr-
Madhav Singh Solanki was set fire to,
When ex-Minister, Mr. Ratubhai Adani
was taking treatment in the civil hospital,
he was attacked. The house of Shri
Somalal Shiroia, MLA, was burnt down
in Godhra. The MLAs were terrorised
to resign from the Assembly. In Feb-
ruary 1974, these people had given a
threat to derail all the trains coming to
Guijarat. Therefore, with the weapon
of internal distrubance, the then Congress
Government was forced to resien a~d  the
Central Government was forced to dissolve
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the Gujarat Legislative Assembly. It was

alle, that the then Gujarat Govern-

ment was a corrupt Government, But the

Chief Minister of that allegedly corrupt |
Gujarat Government is now with Shri

Morarji Desai, the Prime Minister, Shri

Charan Singh ex-Home Minister of the.
present Central Goveroment, said a month

ago that the present Central Government

abounds in corrupt people.  (Interrup-

tions.) ’

st s oot Wi (s ):
SUreRE  Wgtew, W @eeq &7
T g

ey WERA : g w & werra
MY YA FT AT IS W@ § 7
oot 718 ®@Ad ¢ fowwrmaag
fe & 7@ = & @ §
|AMI FT I ISN FT 4G BIE
alwr A g 1 wOIE =EA
9gd 9 &4 F12 Fif5¢ Fr e & #r
FE FC ATTTEAN FT TG ISAT
Ry €

(Interruptions)

MR. DEPUTY SPEAKER : Don’t
record.
(Interruption)**

MR. DEPUTY SPEAKER: Please take
your seat. You have finished your time.

14 hrs,

SHRI AJIT SINH DABHI : I am
speaking on the Bill.

_MR. DEPUTY SPEAKER: We are not
discussing the Bill; we are on the amend-
ments.

SHRI AJIT SINH DABHI : I have
given amendments that the Government's
amendments should not be there. 1 have
moved that this amendment should be
dropped.

MR. DEPUTY SPEAKER : Yau
cannot treat it as a general discussion.
Please wind up.

SHRI AJIT SINH DABHI : So far,
the experience has shown that the weapon
of injernal disturbance,” though it may

*#Not recorded.
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not be termed “‘armed rebellion™, it
can be utilised so effectively as to over-
throw a Government by law established
and to demolish the democratic institu-
tions. The founding fathers of our Cons-
titution had rightly envisaged the situ-
ation in which internal disturbance can
overthrow the Government by law
established. I, therefore, request the hon.
Minister not to disturb the present emer-
gency provisions in Article 352. 1 also
request him not to overlap the steps
of wisdom taken by our founding fathers
mc‘.[ud.m% Sardar Patel and  Panditji
with 1 their wisdom, sagacity and
foresightedness.

PROF. P. G. MAVALANKAR : This
Article 352 has become notorious because
of the way it was used by Mrs. Gandhi in
1975. But, Sir, 1 have given my amend-
ments because after second and more
considered thought 1 felt that the words
which Mr. Shanti Bhushan wants to
introduce by substituting from ‘internal
disturbance’ to ‘armed rebellion’ do not
rcally solve the problem. It becomes
not only vague but in some other ways,
more difficult to define and therefore,
worse. After all, the law, as he him-
self says, must be specified. Armed
rebellion is not specific because anybody,
a small group can get up and use some
arms and Government may say, it is
armed. rebellion, let us do something.
Therefore, my amendment is instead
of ‘armed rebellion’, you say ‘revolt by a
section  of the armed forces’. One
can understand revolt by a section of
the armed forces. It may be defined
as challenge to the established authority.
Instead of saying that, if the Minister
says in the amendment ‘armed rebellion’,
then it is vague, it is not specific.

The other point is that in Notes on
clauses on page 22 of the Bill he has men-
tioned six safeguards and then an addi-
tional safeguard by saying that the Pre-
sident’s satisfaction is not final. So, I
want to ask him, after having all these
safieguards, which incidentally show the
honest intentions of the Government—
it is good that they donot believe in any
kind of artificial or wrong type of emer-
gency—will any Government be able
to use article g52 if there is some kind
of disturbance in the country ? That is
w'h?. my argument is that instead of
giving a vague type of definition ‘armed
rebellion’, why not get rid of the whole
thing ? Because in the begining 1 thought
that some kind of an armed disturbance
may be there which may necessitate and
justify internal emergency, but when
!‘ntcmai disturbance is going to be called
“armed rebellion’ and ‘armed rebellion’
is going to be protected against these six
safeguards plus the additional safeguard
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that the President’s satisfaction is not
final, I do not think any Government
can use those powers under Article g52.

SHRI SHANTI BHUSHAN: Not misuse.

PROF. P.G. MAVALANKAR : For
use, I mean misuse. If you are sure that
nobody can use it, then why not
5:\ nd of the whole thing ? If you cannot

0 it, then at least accept my amendment.

Regarding Amendment No. 415, I
agree with Mr. Kamath. He says 15
days but I say within 30 days.

I am not saying “‘at the end of 30 days"
but “within 3o days”. It can be ended
in 8 or 10 or 15 days, but perhaps in_a
country of the size and nature of India,
perhaps you may take more time to
come back to normalcy. That is why I
have given g0 days.

SHR1 DHIRENDRA NATH BASU
(Katwa) : In clause 38 I want that the
words ‘‘internal disturbance'’ or “‘armed
rebellion’ must be deleted. That is what
we have been saying since long.

Instances like those that happened
in Pantnagar, Agra, Bankura, Tamil
Nadu ete., cannot be called armed re-
bellion, but the Government can term
it armed rebellion, So, what is the de-
finition of “‘armed rebellion”™ ? Internal
disturbances cannot justify the procla-
mation of an emergency by the President.
There may be disputes between students
and the police, between employers and
employecs, and there may be firing, but
they cannot be called armed rebellion.
So, what is the definition of “‘armed re-
];beliicm" ? That should have been given

ere. 1

‘The nation is looking forward to you
to give the lead in the light of what you
have been preaching so long. The hon.
Law Minister has made speeches in various
public m=etings saying that the Forty-
second Amendment would be comple-
tely thrown out, but unfortunately, what
do we find now ? This is old wine in new
bottle. It would mean taking away
somes fundamental rights of the people.

Law and ord-r is the responsibility of
the Stat= Governme=nts. State Govern-
ments are w:ll equipped with the power to
control and check these disturbances. So,
why should you bring into this article
internal disturbances or armed rebellion ?
Why should you take away the rights
of the States ? So, I would appeal to  the
hon. Minister through you to withdraw
these words “arm=d rebellion”. People
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will feel that you preached something
during your election campaign, but now
ﬁ':t!:u putting old wine into a new

SHRI M. N. GOVINDAN NAIR

rivandrum) : My amendmentis to

lete “internal disturbances™ in article
352 and leave it at that, and it is against

e substitution of the words “‘armed
rebellion™,

Much has been said here. I am re-
minded of the words of the great historian
Toynbee, that the bi t lesson of history
is that nobody learns from history. This
is another example.

Why do I say that armed rcbellion
should not be included ? Today, the
law of the land provides ample powers
in the hands of the Government to deal
with any situtaion including an armed
rebellion. Among the amendments  that
have already been moved, there is one
which provides for the State Governments
to requisition the army if necessary, My
most serious objection to this clause is
that internal emergency is not something
that will help quell an internal rebellion
rather it will boomerang, because you
are punishing the whole nation for the
rebellion of a section of the people, When
you deal with external aggression you
have to use the maximum force to crush
your opponent.

14.10 hrs.

[SuriMATI PARVATHI KRISHNAN in  the
Chair.]

But in dealing with internal situtations,
K::‘:‘ will have to ust  minimum
e and isolate those people, the rebel-
lious people, from the others. If this
is not done, you will be just playing into
the hands of the rebellious group rather
than helping the established government.

That is why I say you must reconsider
this,

If there is time, I can quote innumer-
able examples, but T am not doing it.
The best illustration is the victory of the
Janata Party. Since theemergency was
clamped on the entire people, the people
revolted and put you in power. The
same thing will happen ain. My
third objection is that it is Ii:f:le for any
kind of abuse,

Now, when you put this “armed rebe-
Ilion", in place olpintr.rnal disturbance,
what is the demarcating line ? Some-
body attempted a definition of * armed
rebellion’. Even that will not help.
Now, I will state an example. You
know about your internal quarrels. Al-
ready it has been announced that on
the 23rd of December there will be a
kisan ralley of lakhs. They will all be
coming with lathis. I am not saying that
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it will happen, butfrom what happened at
the demonstration of 13th of this month,
at the Prime Minister’s residence I can
say that if a few lakhs of kisans from all
arts of the country come armed with
is, easily if the Government wants,
they can say that here is a situation
where there is threat of armed rebellion
and declare emergency. Therefore, my
point is that this * armed rebellion”
1at you want to substitute for ‘interna
disturbances’ should be given up and I
think the Law Minister will doit. Even
ifthe Law Minister is notin a position to
withdraw that now, il you don’t issue a
whip the House will reject the substitu-
tion of “armed rebellion™. 1 am
quite sure thata good number of people
who spoke here, even though 1 don’t
follow Hindi I could find out, are in
support of my peint. So, either yeou
yourself withdraw it or you give freedom
to this Housc to votc as they like.

SHRI L. K. DOLEY (Lakhimpur)
Mr. Chairman, because of the
shortage of time, I will simply sum up by
saying that this Government, and the
party in power, which was making a
ceaseless tirade against the Emergency,
we were expecting that this Government
would come up with the toial abolition
of the provision relating to Emergency
lock, stock and barrel. But it is sur-.
Erising that they have not been able to

ave that courage or valiance 1o abolish
outright the emergency. On the con-
trary, they have realised more and more
the importance of Emergency. That is
why I say that the present Government
are going to beautify the provisions on
Emergency. But, in their attempt to
make more beautification of the Emer-
gency, they are making a valiant attempt
to call for an unnecessary surgical opera-
tion in the provision about Emergency.
The result 15 that this type of plastic
surgery attempted is going to fail ard
leave an ugly scar on the sanctity of the
provision about Emergency, which was
enshrined by the founding fathers of
the Constitution.

I am, thereflore, of the view that there
is a saying, *It is well-known what
strange work there has been in  this
world under the name and pretence of
reformation, How often it has turned out,
to be, in reality de-formation or at best
a tinkering sort of business ;  where
while one hole has been mended, many
more have been made.”

Now you have been adding the words
“armed rebellion”. What is this type
of armed rebellion ? There is  armed
rebellion going on in Nagaland, Mani-
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pur and Mizoram. There may be
many other States which may interpret
that they are going to have armed
rebellion. It isﬁ?ﬁ to the interpretation
of the rules, according to one's own
discretion, whether they find it con-
wvenient or inconvenient to enforce Emer-
gency.

What I would like to emphasize is
that the sanctity of the Constitution,
so far as the Emergency provisions are
concerned, be preserved and it should be
{eft quite untouched, What I have
been finding is that Shri Shanti Bhushan,
our legal guardian of the nation and
his party have not been able to
show any courage ; rather, I find that
there has beenperpetual timidity and fear
that emergency will rc-emerge. It is
eorrect that in the normal course of life
there should be no re-impositon of
emergracy. Well, emergency comesonce
in a nation’s life and it is never
desirable. T should counter it by
saying that one emergency has brought
this country and democracy to a proper
shape ; and I will not be surprised if
another emergency comes which  will
bring about huge prosperity to this
<country.

Therefore, the founding fathers of the
Constitution felt that Emergency may be
necessary. Emergency has not been
imposed, I should say, by Mrs. Indira
Gandhi just like that ; perhapts there was
no other alternative then. Emergency
som-~tim=s imposes itself. That is why in
my maiiden speech, I have said—I quote
a Hindi song t—

Tg AT FAT FA gE HH g\
w99 gHr a9 gHr |

Th~ Emcrgency came that way. It is
nob2ly's attempt to try to justify the
rozlarnation of Emergency. Butyou are
g‘:a\’ing an uzly scar by adding the
words ‘‘ armed rebellion™, in the pro-
wvision making emergency more easily
applicable. The sanctity of the Consti-
tution should be preserved and left
untouched. It all depends upon the
type of leader who comes next. It is
really striking and surprising to  find that
there is a perpetual fear that one Indira
Gandhi will rule this country for all
eternity.

MR. CHAIRMAN : My perpetual
fear is that you will not conclude now.

SHRI L. K. DOLEY : Therefore the
words ‘‘ armed rebellion” ought to be
deleted and we shall certainly oppose
this clause.
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MR. CHAIRMAN : The Minister.

SHRI MALLIKARJUN (Medak)
My party was told that my name is second,
after Mr. Doley.

MR. CHAIRMAN : There is only
one Member from each group to speak
on each amendment. Mr. Mallikaijun
will you please resume your seat ? e
Minister. (Interruptions)

SHRI SHANTI BHUSHAN :
Madam Chairman, I am not surprised
at the sentiments which have been ex-
pressed by a number of hon. Members
of this House. 1 fully appreciate their
anxieties, their apprehensions and the
feelings because of the traumatic experi-
ence that all of them have had and this
country has had during the last internal
Emergency. So, it is quite propriate
for them to entertain all these feclings of
anxiety and apprehension. .. ...

SHRI HARI VISHNU KAMATH :
All of us, including yourself,

SHRI SHANTI BHUSHAN : I am
n?‘ying, all those who have spoken, for
them........

SHRI SOMNATH CHATTERJEE :
All those who have spoken and those
who are speaking.

MR. CHAIRMAN : Why don’t you
wait for him to complete. He will tell
you his prianal experiences. You need
not renind  him. That only delays
matiers.

SHRI SHANTI BHUSHAN: |In
fact, I am reminded in this connection of
an incident which I would like to share
with the Lhon. Members here.  Soon after
the Emergency had been revoked by the
then Governm=nt, not by us, as soon as
that Governmen't was getting out, they
revoked the Emergency, what was  their
intention, I am not aware, but they did
revoke the emergency. But soom after
the new Government had taken over,
somebody has come to Delhi from another
State and when he was going in a taxi
to the place where he was supposed to
stay, there was a hospital in between and
there was that neon-sign or some other
red sign board with the words * Emer-
gency Ward™, he just looked at the
Board and turned to the Driver and
told him to take him back to the Station
as he did not like to stay there because
he felt that Emergency was redeclared.
But those kind of apprehension were
quite possible. But then we have 1o
look at things in a balanced wav. No
article can be considered or seen in
isolation. There are various changes
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which are being made by this Constitu-
tion (Amendment) Bill, which are of
a far-reaching nature. I would like to
assure the hon. Members that whoever,
even if a more dictatorial person gets an
opportunity to be in the seat of power
in this country at any time, it would i not
be possible for that person to bring that
kind of Internal Emergency, which this
country has faced, because of the various
safeguards which are being built in here
viz., that there shall be no censorship
on the publication of the proceedings of
Parliament and the State Legislatures.
Now if such a thing is being made Consti-
tutionally not permissible, how would it
be possible to create that kind of atmos-
phere, because it is not one factor alone,
it is not merely by declaration of Emer-
gency, because this country  has seen so
many declarations of Emergency, but can
any comparison be drawn between the
Emergency which we had in 1962 in
the wake of Chinese aggression and _the
Emergency which was declared in June
1975 ? There are Em ies and
Emergencies, ,—(Interruptions) It is not
merely the notification of the declaration
of Emergency which brings about a
qualitative change in the polity of the
country or in the atmosphere of the
_country. ... (Interruptions)

MR. CHAIRMAN : These who are
not called are not being recorded.

SHRI SHANTI BHUSHAN : It was
a package of steps, which was well-con-
ceived. (Inferruptions).

So far as the constitutional powers are
concerned, the enhanced powers which
the Government gets and so on are not
different.  'Whether Emergency is declared
on account of external aggression or it is
declared on the basis of internal factors,
the consequences are the same. But
yet we have seen that the kind of atmos-
phere and the kind of situation which
existed in the country during other Emer-
gencics, which had arisen in different
circumstances, was very different from
the circumstances which arose in the
country after the internal Emergency was
declared in _June, 1975. What was the
reason ! The various steps which were
taken, a combination of all those steps,
resulted in the suspension of right to life
and liberty, the consequence of which
was, on the basis of the Supreme Court
judgement, that no habeas corpus was
admissible and no grounds need be given.
A detention order may be wholly mala
fide. Itcould be demonstrated by saying,
even if theoretically such a fact was put
before the court, supposing a District
Magistrate says in so0 many words in the
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detention order, because I had offered
the hand of my daughter to this young-
man and this youngman has

it and, therefore, I feel, he should be
detained, whether the courts will have
any power to entertain the babeas corpus-
and release the , the answer was
that so long as article 21 stood suspended,
no habeas corpus was maintainable.

So, even if the detention order has been
made on extraneous consideration, it is.
not possible to have him released. All
these various factors had combined to
produce an atmosphere which nobody
would like, even with the slightest possibi-
lity, to be repeated.

I fully appreciate the anxieties and the
apprehensions which have been expressed.
I would only appeal to hon. Members
to consider whe with all these various
safeguards which are being introduced by
way of a package, that possibility will
remain. Even if the worst kind of a
dictator is there in this country, after the
Constitution stands amended, he would
not be able to repeat the kind of atmos-
phere which had prevailed from 1995 to
:gjg.d I can say that with the fullesr
confidence behind my words.

I would like to impress upon the hon.
Members that even—their anxiety is for
democracy and liberty—for protecting
democracy and liberty, the Government
has to be invested with certain powers,
with all the safeguards, because if the
powers are not with the Government,
then neither democracy nor liberty can
be safe. If you take away all the powers
of the Government even For dealing with
situations as they arise, when they pose
a threat to the democratic values and the
values of liberty, what can the Govern-
ment do to protect the values of democracy
and liberty. It was said that even the

to criminally prosecute a person,

ave him convicted and have him sent to
jail has been abused. Since there could
some possibility of abuse of those
provisions and some over-enthusiastic
person may say, scrap the Criminal
Procedure Code, because the possibility
of abuse will not be there, at the same time
all those safeguards which those provisions
contemplate for the society would also
vanish. So, we have to have a balance
between the two, it would not be possible
to abuse the powers of the Government
and, at the same time, it would be possible
to make a proper use of those powers in
the interest of democracy and liberty
itself.  That is why I am happy that
Shri Kamath had envisaged a ‘golden
mean’, a balance, even at that time, by
his hetic words in the Constituent
Assembly. I am happy that the thinking
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of the Government also led to the same
conclusions which his thinking had led
him to, even 30 years back or even a few
moaths

Now, about ‘arme=d rebellion’, it has
b:en stated by all sections of the House
that ther: must bs provisions for the
d:clyration of Emsrgsncy and consequen-
tial changes in th= polity and so on, when
thare is a threat to the szcurity of India
from -xternal aggression. May I put it
before the Hon. Members to consider
this : if a threat to the security of India
can arise on account of the fact that there
is arm>d aggression against the country
from external sources, cannot the same
danger arise to the security of India if
the sam= kind of danger th rou%h aggression
can b= shown to arise only from within,
whether it has been inspired or helped
from outside or not ? But, sometimes,
it is not possible to identify how it has
b=en inspired or helped from outside.
All that can be seen visually is . . .
(Interruptions).

MR. CHAIRMAN : You can continue
with your reply.

SHRI 'SHANTI BHUSHAN : My
difficulty is that I cannot match their
voices.

MR. CHAIRMAN : Mr. Minister, I
am not asking you to shout : all that I am
saying is, don't have a dialogue with
anvon= bat continue with vour reply.

SHRI SHANTI BHUSHAN : I was
talking about ‘armed rebellion’. It has
even been suggested that there should
be a definition of ‘armed rebellion’, but,
as I have said on earlier oceasions also,
‘armed rebellion’ is a concept which one
can feel, which one can very clearly
appreciate and understand. Sometimes,
pu:tin? a thing in a definition becomes
difficult because there is a limit to defini-
tions also. Sometimes, if you want to
concretise a certain idea in prose, the
result is that the difficultics are much
more.

As to what ‘armed rebellion® means, it
is nat possible to say because there are
two wards "armed’ and ‘rebellion’.  Now,
Shri Kimath has suggested a definition
and [ have no doubt that his d-finition is
perfectly correct, but the whole guestion
is ...

SHRI HARI VISHNU KAMATH 1
I am not satisfied with it.

SHT SHANTI BHUSHAN : He is
not satisfied, but I am satisfied. I am
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satisfied in the sense that if a definition
was to be enacted, perhaps it would have
been difficult to find a better definition.
But, at the same time this concept of having
definitions etc. can be extended too far.
Definitions cannot be that expressive as
the original expression would be. In
fact, every word cannot be defined :
otherwise, where will we end ? Even a
definition will eontain some words and
then you may say ‘All right, define those
words' and that definition will again
contain  some words, and the process
will be endless. Therefore, we have to
stop at some stage : namrlz, we must
have a clear concept, and that concept
has to be identifiable. The concept of
‘armed rebellion’ is very clearly identifiable
—namely, that it is rebellion against the
Government established by law and its
purpose is to remove the Government
established by law, and it is done with the
use of arms and not peaccfully. Now, if
one wants to peacefully agitate against the
Government, create ‘rubhr opinion against
the Government and remove the Govern-
ment, one is welcome to do so. Every-
body is welcome to do so, but not by means
of ‘armed rebellion’. So long as demo-
cracy is preserved, so long as the right of
the people to vote is preserved, so long as

tions are preserved, so long as the
people are given a sensc of participation
by sending their elected representatives
at due intervals to the House, then, in
that case, the Government has to be
!‘nugl;t in a_ democratic way, by creating
public opinion and not by means of armed
rebellion because there is hardly any
difference between armed rebellion and
external aggression. The only difference
is, from where it is inspired : otherwise,
the conscquences are the same.

SHRI M. N. GOVINDAN NAIR :
There is a difference between external
aggression and armed rebellion,

SHRI SHANTI BHUSHAN : That is
all right : there is a difference, I have
said. But sometimes there may not be
any difference and it mav not be possible
to show that the help and inspiration has
arisen from outside. Fven an armed
rebellion inside the country might be
helped, aided and inspired from outside,
but it may not be possible to demonstrate
it ; it may not be possible to show it
If you have to demonstratc, if that provi-
sion is there, if it is a conditional power,
then obviously this power can be exercised
only on the fulfilment of that condition ;
if, in the eondition, it is stipulated that it
must be shown, that it is an external
aggression, then it will be the responsibi-
lity of the Government to show it,
namely, “Yes; the aggression is there;
the aggression has come from external
sources’. And ifit cannot be demonstrated,
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then in that case it will not be proE:r
for it to exercise that power. 1
us be honest about it . .

PROF. P. G. MAVALANKAR :
There is a catch in the hon. Minister’s
argument when he says that  armed
rebellion is something which cverybody
knows. We all had thought that ‘internal
disturbance’ was something which every-
body understood; yet, it was abused in
1975—when there was no internal dis-
turbance.

SHRI SHANTI BHUSHAN : I agree.
(Interruptions)

MR. CHAIRMAN : I would remind
all the hon, Members that they can have
their final say when the Clause is put
to vote. At that time, they can have
their final say. (Interruptions)  Mr.
Mallikarjun. this is not going to help
anybody. You can have your final say
when the Clause is put to vote. The
Minister will have his say now.

SHRI SHANTI BHUSHAN : May 1
rtemind the hon. Member that, in the
ultimate analvsis—and this is what wery
eminent people have said—it is not the

+ words that you write which will have the
ultimate sanctity or which will give protec-
tion to the people because whatever may
be the words that vou might use in a
provision, ultimately it isa question of
those in-built safeguards .

SHRI G. NARSIMHA REDDY
{Adilabad) : Did vou say, Mr, Chairman,
that vou were going to put it to vote after
the Minister’s reply ?

SHRI SHANTI BHUSHAN : 1 said
that you would have an opportunity to
give your final opinion when the Clause
is put to vote, At that time you can give
vour final word on that—when you
actually press the button.

SHRI SHANTI BHUSHAN : May I
put this to the hon. Members ?  All-
right, they are accepting that the apprehen-
sion of external "aggression, namely,
threat to the security of India arising
from external ion should give an
occasion for the declaration of Emergency.
‘Well, there may be no external Emergency
and yet the Government may dishonestly
say that there is an external aggression
and threat to the security of India. That
way, it is not the words which count ;
whether you use these words or  those
words, they are only for the purpose of
honest application. The words which
are used in a particular provision are
for the pu of telling the authority
‘hich is being invested with the power
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so that it may know as to in what circums-
tances it is called upon to exercise the

. It is not that it wants to create a
acade; il it wants to create a facade, it
can do so whatever words you may use
in a particular article of the Constitution.
Ultimately the safeguards will arise, not
from the Government, but from different
sources like courts or Parliament or the
pressure of public opinion, and s0 on and
so forth. Those safe have to be
strengthened. The words should be
seen in a normal Fcrspact’lvc, not with a
suspicious eye. [If, honestly, there is a
threat to the security of India from armed
rebellion inside the country—forget for
a moment the other apprchension about
misuse of power—do you want that the
Government should be properly armed
to ms=et that threat to the security aof
India ? Or do you feel that. even though
the threat to the security of India arises
from arm=d reb:llion inside the country,
Government should remain powerless;
it should succumb to it, the country may
succumb to it ? Do you want that ?
Therefore, so far as safeguards are con-
cerned, safzguards do not arise from the
words which are used in an article.
Words are for the purpose of telling the
authority in what circumstances it is
supposed to honestly exercise the power.
The safrguards have to come from diffe-
rent sources, and that is why, a large
number of safeguards are bring introduced
—two-thirds majority in  both the
Houses. 1o he reprated every six months,
requisition by one-tenth of the Members,
immediate revocation, and so on and so
forth.

[ will, very brieflv, d=al with the other
points which have bren made. Mr.
Kanwar Lal Gupta made a point that
the word ‘Cabinet’, bacause it has not been
usad in the Constitution elsewhere, should
bz substituted by the expression ‘Council
of Ministers'. 1 appreciate his fecling
brhind this. But the thesis would be that
cither a certain expression should be
used in the Constitution at more than
one place or it should not be used
at all. After all there are expressions
either at one place or at two places or at
ten places, and so on and so forth, How
does it arise that merely because it is used
at one placc and in one context becayse
itis required to be used there, it should be
used everywhere ? There is justification
for not using that expression. There is a
difference between the Council of Minis-
ters and the Cabinet. Every Junior
Minister is also a member of the Council
of Ministers. The Couacil of Ministers
is a more embracing concept but Cabinet
is also a well-known concept. Every-
thing need not be defined because it is
well-known as to what is a Cabinet,
Naturally, anybod v who reads theConstitu-
tion and applies the Constitution
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knows what a Cabinetis. Soalso Minis-
ters with Cabinet Rank & the

ion-making hority  is
the Cabinet. Therefore, itis said thatthe
Cabinet must decide this matter . . .
{Interruptions).

MR. CHAIRMAN : Mr. Balbir Singh,
];vleuc do not compel the Minister to take
onger than what is required.

SHRI SHANTI BHUSHAN : It
was said that it should also be laid down
that when war or external aggressicn,
etc, is over, then within a certain pericd
and within a matter of a few days there-
from the emergency should automatically
come to an end or it should be revoked.
May I assure the hon. Members, that
suppose a war takes place, now ghe war
may come to an end but yet the situation
may be such that although physically and
on the face of it, the war has come to an
end, but because the declaration of emer-
gency can be made not only when there
is a formal declaration of war but even
when there is an apprehension of external
aggression because obviously you would
like to take certain steps in order to meet
the situation as early as passible, you
cannot sav and in fact it may not
possiblein the context of modern warfare,
to locate the point of time at which the
war or the external  aggression comes to
an end. It mav not be possible. It is
a question of subjective  decision as to
whether the war has come to an end, There
might liave been a time when trumpets
were blown to announce, *All right. the
war has com= to an end’ and both
the sides jointly blow the trumpets and
then that would mark the end of the
hostilities.

SHRI SOMNATH CHATTER]EE :
What about the 1971 aggression ?

SHRI SHANTI BHUSHAN : But
in the modern warfare that is no longer
applicable, Sometimes, it may be and
sometimes it may not be. Therefore, it
would not be possible to pinpoint and,
therefore, if you have that concept, who
will apply that concept ? Obviously, the
idea is that the courts must have the
power to determine that on such and
such date, at such and such time the
external aggression must be deemed to
have come to an end, It must be an
identifiable point of time. Otherwise,
such a provision would not have any
meaning. That is why the safeguard
which has been introduced is that the
Members of Parliament must have a
feeling, “All right, conditions have become
such that the declaration of emergency
nced not continue,’ Therefore. they
would requisition a meeting of the Lok
Sabha if necessary ..... (interruptions)
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And immediately the meeting has to be
called and the revocation has to take place.
(Interruptions)

Shri Kamble felt that the explanation
that we are adding, namely, that it was
not necessary that external aggressicn
must have already taken place before the
d=claration of emergency as if it was a new
provision which was being introduced
i this amendment for the first tme. 1
can assure him that this is not new. This
is already there, only the wording of the
clauses and the arrangement of the clauses
has been altered.

Clause 3 of th= old Article contained tha,
concept bccause  whenever you put
the exercise of power on an _apprehensioy,
and on the basis of a judgement, eve’
in that case, such a provision by way °
abundant caution and to make thing
clear would have to be there, Tha)s
provision has to be ther:, . . | .
(interruptions) 1 again appeal 1o the hen.
Members to appreciate that it will nct be
possible to abuse these powers and this is
the proper balance which has been found
between avoiding any use and yet not
paralysing the government to maintain
demncracy and to maintain  the libertics
of the prople and to protect  them by
having th~ mnrcessary powers which may
be nrcessary in an eventuality,

Clause 3g'—(Amendment of article
356)
MR. CHAIRMAN : Now we come
to Clausc 39. There are several amend-
ments. Are vou moving ?

SHRI SOMNATH CHATTERJEE :
I beg to move :—

Page 10, line 43,—

JSor “six months”  substitute “‘three
months" (16)

Page 10, line 46,—

for “six months™ substitute “‘three
months” (17)

Page 10, line 48,—

for “six months” substitute “‘three
months" (18)

Page 11, line 6,—
for *‘one vear'” substitufe “‘six months" (1g)

SHRI M. N. GOVINDAN NAIR :
1 beg to move :—

Page 10.line 43,—

for ‘“six months”  substitute “two
months” (103)
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Page 10, line 46,—
Sfor “six™ substitute “two’' (194)
Page 10, line 48,—

for “six"" substitute “‘two"* (195)

SHRI B. C. KAMBLE : I beg to

move —
Page 10,—
JSorlines 40 to 48, substitute—

‘(a) clause (4) and the provisos
thereto shall be omitted and
these shall be deemed to have
alway: been omitted.” (30g)

SHRI HARI VISHNU KAMATH
1 beg to move :—

Page 10,—
after line 39, inscrt—
‘(a) in clause (3),—

+ (i) for the words “two months"”
the words “one month’ shall
be substituted ;

(ii) for the words “‘resolutions of
both Houses of Parliament”
the words *‘a resolution passed
by each House of Parliament
by a majority of the total
membership of that House
and by a majority of not less
thantwo-thirdsof the members
ofthat House present and
voting”, shall be substituted;

(iix) in the proviso, for the words
“‘two months’* the words ‘“‘cne
month"” and for the words
“thirty days” in both the
places where they occur, the
wods “fifteen days™  shall be
substituted, and, (350)

Page 10 line, 40,—

for *(a)" substitute, ““(b)" (351)
Page 10, line 46,—
add at the end—

tand l'or the words “‘three years" the
words “one year” shall be sub-
stituted". (352)
Page 10, line 48,—
add at the end—
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‘and for the words “thirty days”
in - both the places where
they occur the words “fifteen
days” shall be substituted

(353)-
Page 11,—
Jorlines 1 to 16, substitute—

“(b) clause (5) shall be omitted.”
(354)-

SHRI V. ARUNACHALAM Alias
‘ALADI ARUNA' : T beg to move :

Pages 10 and 11,
Jor clause 39, substitute—

“‘39. Article 356 of the Cunsti-
tution, shall be omitted” (3;4)

PROF. P. G. MAVALANKAR : I
beg to move :

Page 10, line 43,—
Jor “six months” substitute—

“one hundred and twenty days™”
(416)

Page 10, line 46,—
Sor “six months" substitute—

“one hundred and twenty days”
(417)

Page 10, line 48,—
JSor “‘six months™ substitute—

““one hundred and twenty days”
(418)

MR. CHAIRMAN : Shri Dhirendra-
nath Basu is absent. I would request the
members to confine themselves to three
minutes each. Shri Arunachalam.

SHRI V. ARUNACHALAM Alias
‘ALADI ARUNA’ (Tirunelv-11i) :
Madam, Chairman, the most undemo-
cratic article in our Constitution, is
the one which brings the State Government
under President's Rule. No  other
Constitution in the world with the excep-
tion of Pakistan’s is having such a baneful
clause. Unfortunately in this aspect we
are equal to Pakistan.

Our Constitution fails to recognise
that the Governments in the States are
ual, popular and tantamount to that
of the Centre. The party at the centre is
always exploiting this Clause through
the Governor, the stooge of the Centre,
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If we can examine the usage of this clause
in the past, we can easily understand how
atrocious injustice has been done to ruling
partiesin the States, by the Centre. More
than 36 times the President's rule was
imposed in various states. The total periud
of the President’s rule in the States
exceeds twenty years. These are the
darkest pcriodz in our democratic life.
In the beginning the Congress party was
alittle hesitant and restrained in imposing
the President’srule.  That is why during
the period of Pandit Nehru, President’s
rule was imposed for only six times. But
after Nehru, Mrs. Gandhi created an
unbroken  undemocratic record, by
imposing President’s rule 30 times during
the tenure of her office. Because of this
undemocratic clause the lawful Govern-
ment was removed by the Centre by the
party in power. During the discussion
in the Constituent Assembly, some
of the founding fathers of the Constitution
raised their woice and registered their
protest against this Article. In the
draft Constitution, the position was alittle
better, reasonable and acceptable :

“The proclamation under this article
ceases to operate at the expira-
tion of two weeks unless revoked
earlier by the Governor or
the President by Public notifica-
tion"’.

Thisisthe draft provision in the Constitu-
tion. Even Dr. Ambedkar was not in
favour of this clause to the extent that it
was amended, altered and then passed.
Dr. Ambedkar said :

'The Presient will take proper precau:
tions before actually suspending
the administration of the provi-
nces. I hope the first thing
he will do, would beto issue a
mere warning to a  province
that has erred, that things were
not happening in the way they
were intended to happen in the
Constitution. If that warning
fails, the second thing for him to
do will be to order election allwo-
ing the people of the province
to settle matters by themselves.”

These are the wordings of Dr.
Ambedkar.

Madam,the assuranceand thesentiment
expressed by Dr. Ambedkar were never
honoured in the past. When a state
government loses its majority, the res-
ponsibility of the Governor is to allow
another political party which claims majori-
ty to form the Government. Ifthere is
any doubt about the clear majority of the
party which intends to form the M‘Enistry,
the Governor, must summon the House
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immediately and asscertain the strength.
If there is no chance of forming a_Govern-
ment by any political party, the Governor
must dissolve the Assembly, and simulta-
neously announce the date for the
ensuing election,

In Britain, the dissolution and date for
the next General Election are announced’
in the same proclamation.

MR. CHAIRMAN : Will you now
please conclude ?

SHRI V. ARUNACHALAM ALIAS
‘ALADI ARUNA’: In Ireland the period
allowed is not later than go days, after
dissolution. In France, after dissolution,
the time-limit is not less than 20 days
and not more than 30 days. In Italy itis
seventy days. Therefore, in India also,
instead of imposing President’s Rule, after
dissolution, we must conduct the election
for the Assembly not later than 6o days
after dissolution. No. doubt the present
amendmentis gonitg toreduce the danger.
At the same time, even after this amend-
ment, the State Governments have to
function un ?er the threat of the President’s
Rule. The peculiarity of our Constitu-
tion is that the party at the Centre can run
the government free from the threat of
President’s rule whereas the States are al-

ways under the threat of the President’s rule.

There is no justification and logic behind
this, Therefore, I appeal to the hon. Minls-
ter to accept my amendment so that the
political exploitation will be averted and
the State Governments will be saved from
the wvictimisation by the 'party at the
Centre,

SHRI SOMANTH CHATTERJEE :
May I remind you, Madam Chairman,
also how this clause has been misused.
I cannot say whether Mr. Bahuguna was a
beneficiary or a victim but since he is now
deputising for the Law Minister I hope
he will be less intransigent and he should tell
the Law Minister that the entire House is
aginst Article 356. The position is that
starting frm 1950 and during the great
leadership of Congress of Smt. Indira
Gandhi by machinations of the Centre, and
not because of any bonafide reasons Article
356 had been used for political purposes
and not for any administrative reasons,
This is the experience of the application of
Article 356. It has been used indiscrimi-
nately aginst political oppendents in West
Bengal. We have been victims in Kerala.
We have been victims in  Orissa.
Theg people have been vicims in Uttar
Pradesh, Haryana nd what not. It was
most compreshensively used mot only
aginst political opponents but also aginst
their own governments—probably with
some restraint. You know there was
PAC revolt in Uttar Pradesh and how the
President’s rule was utilised only to control
the PAC revolt but also to get rid of Shri
Kamlapati Tripathi. Then Shri Bahu-
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{Shri Somnath Chatterjee]

-guna came and, ofcourse, for Bahuguna

356 was not necessary as by that time
Emergency had come.

Madam Chairman, Article 356 is very
anti-thesis of a federal structure of govern-
ment in this country. They canot really go
together. If a political party in power loses
its majority or ll:'t?r.lhere is uncertainty in the

: government at the Centre, there is no pro-

vision for President's rule. Then why
should you take the States as second-class
political entities. Now, in the present
context we have seen different political
parties are ruling different States in this
country. Now, there is no protection
what soever aginst the mis-application
or political mis-application of Article 356
s0 far as a particular State isconcerned.
Therefore, Madam Chairman, we
have suggested that in cases where only
elections cannot be held then for three
months therecan bea sort of interragnum
only to allow clections to be held.: We
can allow to that extent but we would be
happly if Article 956 altegether goes.
Due to the over-bearing attitude of the
Centre they can stifle State Governments
in different manner—not only in respest of
political and constitutional power—and
-there is cconomie strangulation of different
State governmemts in this country,

Article 356 cannot go side by side with
federal structure of our country. We are
clear about this. The pezople of this
country are convinced about this.  Article
356 is a method of crushing political
oppdsition in this country as also the dis-
sidents in the ruling political party in this
country (An hon AMember : Groups also.)
Therefore we  are  objecting to it on
principle. WVarious things happened
in the name of the Constitution which
our founding-fathers had never dreamt of.
Many things happened during the period
of em=rgency which we have never ima-
gined during the 30 years of our experience
Pleasc look at Article 352. Please look
at Article 22. providing for Preventive
De=tention.  Please look at  Article 356,
providing for the President's rule. Please
‘look  at Article 359 barring recourse to
courts of law. Look at Article 359
and see how it was expanded during the
last emergency. You are blaming the
founding fathers for everything. Well,
;I;c’dy had contemplated emergency: they

contemplated President’s rule.

MR. CHAIRMAN 1 The hon,
Member’s time is up.

SHRI SOMNATH CHATTERJEE :
They had contemplated  Preventive
Detention. They are supposed to be more
mature and it is said that we should go
by their expsrience. But our experience
‘is much more. The experience of the
people in 1g77-78 is much more than
-what their experience was in  1947.
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They had certain ideas, they had certain
basic faith in honest pglitical government,
honest political attitude of the ruling
party in this country. ‘They thought that
certain norms of political behaviour will
be followed in this country. But that has
not been done.

Therefore, we wish to point out that
powers which are to be treated as emer-
gency and extraordinary powers should
not be allowed to remain any longer in
the Constitution, in the body-politic and
the organic laws of this country.

Therefore, out of the experience and
in view of the people’s mandate in this
country, I am making this request to the
hon. Law Minister and also to my hon.
friends in this august House. Let him
ponder over it. If any particular political
party is in power in one State and the
Centre is governed by another political
party, there is no protection. If there is
some motivated unconstitutional act,
there is no protection at all. If there is
imposition of President’s rule, there is
no protection at all. Kindly remember
how many types of President’s rule were
imposed in many States where the opposi-
tion parties were in power in the States.
There were manvy cases where Assemblies
were dizsolved and President’s rule imposed.
Where there was scope for  manipulation
and manocuvring and Ava Rams and Gaya
Rams had to be tackled, purchasc of MLAs
and so on and so forth, then, the Assemblics
were kept in suspended animation so that
the horsetrading could be  completed and
the chosen Chiel Minister could assume
the gaddi. Such things have happened
in this country. There are no vardsticks.
The constitution does not say where the
assembly will be suspended and where it
will be kept in suspended animation,
whether it is for 2 months or § months and
50 ON.

MR. CHAIRMAN : Your one minute

is over.

SHRI SOMNATH CHATTERJEE :
1t may be that one day your State will be
the victim of this Article 356.

MR. CHAIRMAN : The Chair wont’
be under President’s rule. Please go on.

SHRI SOMNATH CHATTERJEE :
I mean your State, Madam.

Here we have provided for a minimum
period of President’s rule. Kindly accept
it. Even the Constitution (Forty Fifth
Amendment) Bill is sought to be passed
under whip. One is reminded in this
connection of what happened last time
when we discussed the  Constitution
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(Forty-Second Amendment) Bill. Mr.
Brahmananda Reddy was the then
Home Minister. He did not know
what was there but still he had
tovote forit. That was the ition
then. Now also the same atutude is
being repeated. It is very important for
them to sce that the w{lipisnl:ll there.
Let the Members vote according to their
conscience. Let them wote according
towhatisbest for the country,notaccord-
ing to their predelictions.

SHRI M. N. GOVINDAN NAIR :
Madam Chairman, I do not want to argue
the same points which have alread:
bzen put forth by my honourable rﬁcnd:'
before the House. Formerly I was a
Member of the Rajya Sahha. It was 10
years ago.

MR. CHAIRMAN : From being clder,
you have now become younger,

15 brs.

SHRI M. N. GOVINDAN NAIR :
When 1 cam: back to the Lok Sabha, I
was told great changes have taken place.
Most of the faces were the same, but
they are called by different labels. Then,
I went through all these Constitutional
Amendnments, The  Janata Party may
write anvthing in their manifesto. They
do not have the courage to take away
the und:mocratic provisions that are al-
ready there in the Constituticn, When it
comes to a question of internal Emer-
gency, the approach is the same as that
of the previcus Governments, Here also
the same is the case, ] request Shri Bahu-
guna to tell the Law Minister aba vt yeur
experience about the impositicn of Pre.
sid=nt's rule or interference by the Contre
and how you suffered. So, do you want
the same thing to continue, do you want
the same provision in the Constitution?
Therefore, I would appral to vou, per-
sonallv, to advise the Law Minister,
Since he is a very competent lawyer,
1 have no doubt he will understand,
My admiration for him is due because
with a client like Mr. Raj Naraysn he
could win the election case. I have no
doubt about your competency, about
your understanding and vou can very
well understand that as Jong as vou
maintain this provision it will be misused,
Therefore, my request is that it <hould
be withdrawn.

15.02 brs.
[Mr. Speaker in the chan]

Sir, the Law Minister is very fond
of stories, I will tell a story about Issac
Newtorn. In order to avoid anybody
interfering in his work, he wanted hia
room locked and work inside. But he was
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fond of dogs. So, he called the carpenter
and asked him to make (wo holes—one
big and the other small in the door of
his room, so that the small dog and the
big dog could come into his room through-
the holes respectively. When his servant
asked him the reason for making these
two holes in the door, Isaac Newton
explained the position. Then the servamt
told him "ca:!h‘l you understand that small
can go thro the big whole? Wh
ﬁyou spoil lh:sgoar with two ho]n:.-.?x
Definjtely the servant was right. But
upte that time, nobody had cr.nsidered
that the scrvant was superior in intelli-
gence to Isaac Newton. Therefore, have
no false prestige in accepting reasonable
amendments, amendments that come from
the Opposition. Kindly accept this and
save this country.

SHRI HARI VISHNU KAMATH:
Mr. Speaker, Sir, I shall be very brief,
concise and precise. 1 am glad when
my friend Shri Somnath Chatterjee has
agreed that in order to hold fresh clec-
tions in those States where Constituticnal
machinery scems to have broken dewn,
there should be an interregnum of two or
three months to enable the Electicn Com-
mission to arrange for fresh electicns in
those States. That is exactly what Dr,
Ambedkar, who piloted the Cerctituticn
Bill and one of the architects of the Con-
stitution, said in the Constituent Assembly
on the g4th August 1940. He said and I
quote :

“In fact, I share the sentiments ex-
pressed by my honourable Friend, yes-
day that the proper thing we cught to
expect is that such articles will never
be called into operation and that they
would remarn a dead letter. If at all
they are brought into operaticn, I
hope the President, who is endowed
with these powers, will take prcper
precautions before actually suspending
the administraticn of the provinces.”

That is why, he went on to say, the first
thing should be a warning and then :

“If that warning fails, the sccond
thing for him would be to order an
election, ,.”

I am glad that the Janata Government,
for the first time, unlike its predecessor
Congress Governments, took a new line
and broke new ground when after sus-

ding the Constitution and imposing
F::sidcm'; rule in eight States last vear
in 1977. ordered fresh elections imme-
diately. That was the only time when
this provision was implemented in letter
and spirit that was displaycd in the Con-
stituent Assembly. On all other carlier
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[Shri Hari Vishnu Kamath]

occasions in the past, from 1952 to 1977,
it was misused, I b:lieve, 42 times, by
the Congress Government and every
tim=, the Presid=nt’s rule lasted two
years, and very often three years. There-
fore, 1 have sought to move my two
am:ndm:nts, One is to make the safe-
guards more stringent, more strict and I
miy even say, more drastic—the safe-
guards with regard to approval by Par-
liam+nt of the resolution on proclamation
impasing Preside=nt’s rule.

I have sought to move that each House
of Parliam»nt will have to adopt that
resolution, approve that proclamation
by a two-thirds majority as is the case
for the other p-oclamation under Art.
g52 of this chapter. That will be an ade-
quate safeguard, not full safeguard, but a
more ad:quate safeguard against misuse
of ths pow:r und:r Art. 356.

I hav: sought to moive anoather am-
endm:nt to reduce the period of the
Presid+nt’s rule from three years to one
vear only. If at all we have to retain
th: provision. This is because some-
tim=3, as had been envisaged in the
clause, it may bz necessary for the Elec-
tion Commission to have some time to
afrang: for elections in those States, or
when an em=rgency is proclaimed under
circumitances of war or external aggres-
sion and is in opeoration, perhaps it may
not b= possible in those circumstances
to hald an election. Therefore, while I
would b= happy il this provision is re-
p=aled, but if this is not to be repealed,
there must b= adequate safeguards to
ensure that the period should not be
mare than on= vear and to ensure that
Parliam=nt will approve it by a two-
thirds majority and not by simple majo-
rity of both the Houses,

SHRI B. C. KAMBLE: Sir, So far as
Article g56 is concerned, the provisions
that wzre mad= in the Constitution Forty-
Szcond Am=ndm-=nt Act, have almost
bx=n retained. The maximum period
that is allowed for President’s rule when
the constitutional machinery breaks down
is three years. This is really a mockery
of a constitutional provision, In fact, when
powers und=r Acticle 356 are required
to be exercised, they are not exercised.
When there were disturbances in Mara-
‘thawada, and there was no constitutional
machinery for full ten davs, that was
the appropriate time to exercise such
powers under Article 956, but such

owers were not used during that period.

imilarly, therc were disturbances in
Bombay city in Worli and Naigaun area,
there was no Government for nearly
fourteen days. Even at that time, when
there were great tiots, these powers were
not used,
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‘What I am submitting is that when
the powers are required to be used,
that arle not used. 'léhﬂe are ualcd f::r
political purposes and now with this
proposals, the period for this is being
kept a.t:d three years, Idhaw, tr.:;erelbre,
suggzes in my amendment No. go0g9
that we should delete that sub-clau.sc’
(4) which was enacted under the g2nd
Constitution Amendment Act.

PROF.. P. G. MAVALANKAR:
This Article g56, like Article g52, has
been grossly abused —not once but several
times; and as was poinl,cd out by Mr.
Kamath, 42 times in 28 years. Did the
founding fathers envisaged that President’s
rule would be promulgated so frequently?

The Law Minister should have,
therefore, come forward with a still
more stringent provision, He has already
outlined his attitude, when he was talk-
ing about Article g52, about safeguards
etc, Why does he not have a similar
and even a stern attitude towards the
use of Article 356, il they have to use
that kind of an Article in any State?

This is mcant for tackling the problem
of failure of the constitutional machinery
in a State. Our experience is that it was
not a failure of constittional machinery,
but the creation of an artificial situation
where they could say that it was there,
and then usurp power—not take power
and use it. but usurp power for a couple
of vears. Thercfore say that we should
reduce the time, The scope for artificial
crises similar to the ones created by the
previous Central Government should go;
so also the perversion of Article 356.
It was a perversion, pure and simple,
for political ends, If the Law Minister
does not want it, how do we tolerate it
by having it for six months—more than
once? Therefore, let us make it as mini-
mum a period as possible. Mr. Somnath
Chatterjee wanted it to be reduced to g
months; T have said that it should be
reduced to 120 days. You may take some
time to restore normalcy; but how lon
can the people remain dis-enfranchised?
The case of Gujarat was not mentioned.
We in Gujarat also suffered because of
President’s rule more than once. And
whenever there is President’s rule, to an
extent in excess of the required period,
we deny their legitimate rights to our
people to enjoy popular Government,
politically and constitutionally. Why
should people be denied a duly-elected
representative Government? To that
extent it is disenfranchisement—consi-
dering the fact that in the whole country,
elected Governments are working, where-
as in a section of the country or in one
State or more, only bureaucratic govern-
ments work. In that period, you have
to come to Parliament, There are Com-
mittees of Parliament. Parliament has to
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lock to the problems of the whole coun-
try. The people of the States which have
President’s rule for a long time, are de-
nied their legitimate and basic rights of
political r::iprmmation through  pro-
perly and duly elected democratic Go-
vernments. That is why I say that the
time must be reduced to 120 days.

SHRI SHANTI BHUSHAN: Hon,
Members have already seen that the
amendment which is being proposed by
this Bill to Article 356 would creawe a
very valuable safeguard, particularly in
the sense that earlier, the maximum

iod during which there could be

resident’s rule, was as long a 3 éﬂm'
That period of 3 years is being reduced
by the Bill to 1 year, except in one con-
tingency, wiz. when a proclamation of
emergency is in operation. Not only that;
the Election Commission should also certi-
fy that on account of the proclamation of
Emerg=ncy, bzen enforce it is not ible
to hold elections straightways. Only then
can the period of the President's rule
exceed one year. Otherwise the maxi-
mum period is 1 year. It is the declared

licy of the pressnt Government that
if it becomes necessary to have the Pre-
sident’s rule, it will be utilized only to
have the elections as carly astpossibk.
But we have to have this period of one
year for the rcason that this provision
applies to all the States; and there are
some States in which, except in some
seasons, holding of gencral elections is not

possible.

Therefore, one has to keep that in
mind. Of course, when the maximum
period is one year, every season is bound
to come within that year, and therefore,
roper season in which election can be
Kcld would also intervene during that

riod of one year. That is the reason
why this period of one year had to be
kept. But the consent of the Parliament
wiﬁ have to be taken every six months.

Now, it has been siggested by some
hon. Members that even this pericd of
six months should be reduced to three
months; every three months, the con-
sent of the Parliament for prolongation
of the President’s Rule may be neces-
sary. But, Sir, in this connection, as the
whole House is aware, the constitutional

uirement is that the House must meet
::qleut every six months. But the period
which mav lapse between one regular
session of the House and another regular
session of the House, of course, cannot
e ceeed six months. So, it will be possible
to have these ratification resolutions. . .

« But if this ' period of three months or six
months is introduced, this would not
make much of a difference. It is the spirti
which is really more important. But
then unnecessarily this session may have
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to be merely for these resolutions, So,
my submission would be that the hon.
Members should appreciate the spirit
in which the amendment is being made;
the spirit is that only for the minimum
possible period....That is the experi-
ence during the last 16-17 months when
this present Government has been there.

Whenever the President’s Rule was
imposed, cither in the States in North
or South, then immediate elections were
ordered because elections were possible
during that season. Therefore, 1 would
request the hon. Members not to press
their amendments.

Clause go—(Amendment of article 358).

MR. SPEAKER: Mr. Somnath
Chatterjee, are vou moving your amend-
ment no. zo0?

YSHRI SOMNATH CHATER]JEE:
es.

MR. SPEAKER: Mr. Tridib Chau-
dhuri is not here, Then the rest of them
are not present. Mr. Kamath, are you
moving vour amendment no. 3557

_SHRI HARI VISHNU KAMATH:

€5,

MR. SPEAKER: Mr. Arunachalam,
are you moving your amendment no,
3752 Then Mr. Chitta Basu, are you
also moving your amendment no. 4067

SHRI V. ARUNACHALAM ALIAS
‘ALADI ARUXNA": Yes.
SHRI CHITTA BASU: Yes.

SHRI SOMNATH CHATTER]JEE
1 beg to move:

Page 11,—
For clause 4o, substitute—

"10. Article 358 of the Constitution
shall be omitted.” (20)

SHRI HARI VISHNU KAMATH:
I beg to move :

Page 11,—
after line 27, insert—

“(iii) after the existing proviso, the
following proviso shall
inserted, namely :—

““Provided further that the State
shall not make any law which
takes away or abridges the rights
conferred by article 21."" (355)
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MR. SPEAKER: Mr. Somnath Chat-
terjee. Lot us be as briefas possible because
the time is runaning.

SHRI SOMNATH CHATTER]JEE:
Clause 40 deals with amendment to
Article 358. We want the drletion of
this. Now that the right to property is
not going to be a fundamental right
any longer, we do not see why at all
any other fundamental rights, the re-
maining fundamental rights in our Article
19 should be suspended during the pro-
clamation of emergency. No doubt, the
proposed amendment talks about external
aggression or war and that type of emer-
gency which would be prevailing to
a_pply 358, but, even the basic human
rights as contained in the Article 19 of
the Constitution, except the right to
property, should not be made subject
to the presidential declaration, notifica-
tion to be in operation or not. Therefore,
we are opposing to it in principle; and
we have seen how the scope of these
two Article 358 as well as 359 has been
enlarged from time to time, and thereby
a complete restriction on the rights of
the people in this country was brought
about. Therefore, we are opposing this
and we want that 358 should go altogether,
specially when the right to property is
being deleted from Article 19 of the
Constitution.

SHRI M. N. GOVINDAN NAIR:
I do not want to repeat the same argu-
ments that have been put forward. 1
stand by my amendment. I have found
from my previous expericnce that there
isno use in appealing to the Law Minister.
Before he became the Minister, he had
the capacity to understand an argument.
Now he has lost that capacity also. So,
I am not apﬁealing to him but to the
House that they should accept my am-
:ndment.

SHRI HARI VISHNU KAMATH:
Mr. Speaker, Articles 358 and 359 should,
in my ‘hunble judgment, called twin
articles and they go together. There
are so many other things in life like
bread, butter, potatoes and onions. Those
things go together,

(Interruptions)

Now, if you look at Article 359, as you
will see, amendment suggested by the
Government restricts the power of sus-
ension of rights confcrrcdp(l)Jy Part I11.
hat is to say Article 21 is now becoming
entrenched, the right to life and liberty, ,

MR. SPEAKER: That cannot be
suspended.

SHRI HARI VISHNU KAMATH:
And  rightly so, after the traumatic
experience of 19 months, when they
tried to :aforce dictatorship in our coun-

AUGUST 21, 1978

(45th Amdt.) Bill 92

try, and many of them opposite co-
opzrated h:artily, to the best of their
ability and now some of them are re-
penting, but not all of them are repent-
ing. 1 would like to ensure that Article
358 also complimsnts and supplements
wglal Article 3509 would seek to ensure.
Therefore, in my amendment, I have
suggested —

355. Page 11,—

after line 27, inseri—

“(iii) after the existing proviso, the

following proviso shall be in-
serted, namely :—
“Provided further that the State
shall not make any law which
takes away or abridges the rights
conferred by article 21.””

Article 958 as it stands to-day reads
as [ollows :—

““While a Proclamation of Emergency
is in ope=ration, nothing in article 19
shall restrict the power of the State as
defined in Part II1 to make any law
or to tak: any executive action which the
State would but for the provisions con-
tained in that Part b comprtent to make
or to take, but any law so made shall,
to the extent of the incompetency. ceass
to have effsct as soon as the Proclima-
tion ceas s to op srate, except as resprets
things don= or omitted 1o he done before
the Taw s2 ceases 1o have effect”’

*Naothing in this Article or provise
thereto restricting the power to make
any law which seeks to abridge, which
takes away or abridgss the rights con-
ferred by Article 21

In the Constituent Assembly I had moved
an am:ndm=nt. This was on th: 2oth
Auzust, 1949 to the clause moved by Dr.
Ambedkar., T had moved—

*N itwithstanding anything contain-
ed in this Article the right to move
Suprem: Gourt or High Court by ap-
propriate proceedings by writ of habeas
corpus (bzcause Article 21 by that time
hm‘f not been passed. Perhaps, that is
why I said (habeas corpus) and all such
proceedings pending in any court, shall
not bz suspended except by an Act of
Parliament.’

This, as I said earlier, should go  with
Article 358 and, therefore, 1 said we
should also prevent any Law which res-
tricts or abridges, takes away the right
comferred by Article 21.

I hops the Minister, who in spite
of the :ﬁergy to many amendments moved
in this House to-day, has made up his
mind with regard to all amendments, I
hope he will see his way to accept this as
a necessary corrollary of thea mendment
he will mov: in Article 359. I ho

whatever he may or may not do, this
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amendment of mine will commend itself
to the House; otherwise the amendment
to Article 359 will not have much effect
unless this is incorporated in Article 358.

MR. SPEAKER: Your amended clause
removes the article 32. Whether that is
intended, I do not know. Article 21 alone
is retained. Original article 359 takes
away all the fundamental rights in Part
IIL. Article 32 is in Part I11. So, Supreme
Court cannot be approached even if you
save article 21.

SHRI SHANTI BHUSHAN: High
Court would be available.

MR. SPEAKER: High Court alone is
there. If it is intended like that, thatis a
different matter,

SHRI SHANTI BHUSHAN: Itis
my misfortune that Shri Govindan Nair,
whom I hold in the highest esteem, has
the impression that I have become deaf
after becorning Minister. But I can assure
him it is on account of so many hon.
members speaking simultaneously that [
have become deaf.

So far as the spirit of the amendments
which have been suggested is concerned,
namely, while article 359 requires a con-
scious ord=r to be made by the President,
i.c. by the Government to suspend a
fundamental right, article 358 has auto-
matic opsration in so far as article 19
is concern -d, perhaps the spirit behind
the am=ndm-nts is that even in rcgard to
fundam=ntal rights contained in article 19,
it should b= a conscious decision of the
Government which should have that
effect. But the amendment which has
already bzen suggested, nam+ly, addition
of clause (2) to article 358 in the fact
really provides for that when it says:

“(2) Nothing in clause (1) shall
apply—

(a) toany law which doesnot contain
a recital to the effect— that such
lawisin relation to the Proclama-
tion of Emergency in operation
whean it is made; or

(b) to any executive action taken
otherwie than under a law con-
taining such a recital”

Therefore, the effect of article 358 is
being completely altered. It wluld not
swve the effect of upholding any and
.svery law against the onslaught of funda-
mental rights contained in article 1g9. It will
only save those laws which are enacted
only for the purpose of meeting the situa-
tion or difficulties created by the emer-
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gency and such laws will have to contain
a recital to that effect. Even executive
action, if it is to be protected, would be
taken only under such law which contains
a recital that that law is necessary in
order to meet the situation created by
the emergency. Therefore, it will only
be a conscious decision of the Govern-
ment which will allow article 19 to be
evaildover by a  deliberate  Jlaw.
Cherefore, 3o far as the spirit of the criti-
cismis concerned, that has already been
taken care of.

So far as article 21 is concerned, arti-
cle 358 does not suspend  article 21 at all.
It was capable of suspension only under
article g59 and that is being taken care of.
Therefore, article 21 will always remain
for prototecting the liberty of the peoole
in every situation,

Clause g1—(Amendment of article 359.)

MR. SPEAKER : We shall now
take up clause 41.

SHRI SOMNATH CHATTERJEE :
I beg to move =

Pages 11 and 12,—

Jor clause 41, substijubomm

“41. Article 359 of the constitution
shall be omitted." (21)

SHRI G. M. BANATWALLA
(Pounani) : I get to move :

Page 11, line 39—
Sor *“(except article 21)" substitute—

“(except articles 21 and 25)" (50)

SHRI KANWAR LAL GUPTA : I
beg to move i—

Page 11, line 3g9,—
Sor “article 21" substi tute—
“articles 20 and 217" (425)

SHRI DHIRENDRA NATH BASU :
I beg to move =

Page 11,—

after line 39, inseri—

‘(aa) in clause (1), the words “in
consulatation with the Council
of Ministers” shall be inserted
at the end ; (426)

SHRISOMNATH CHATTERJEE :
Sir, our objection to the retention or arti-
cle 359 in the Constitution is basic, be-
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cause you are aware that by the Thi.rty—
cighth amendment, after clause (1) sub-
clause (1A) to the article 359 was inserted.
Previously there was suspension of the
remedy while article 559 was enlarged by
suspending the right as a whole with the
isspance of a Pro%amlion of Emergency.
Therefore, so far as fundamental rights in
Part I1II are concerned, we do not know to
meet what emergent situation would any
of the fundamental rights stand in the
way of the Government doing its duty to
the people. We are happy that at least
Article 21 isbeing protected and during the
emergency, Article 21 cannot be abro-
?t or out in cold storage. If you go
through the minimum freedoms ; basic
freedoms in Part II1 of the Constitution,
there is nothing which will stand in the
way of safeguarding the interests of the
country, but these are used against the
people as such and not for prontecting the
country’s interests. That is why, on
principle, we are against 358 and 359
and we want that they s]mul% be deleted.
So far as the powers are concerned there
are ample powers and they are still keep-
ing the preventive detention law. There
are other laws which can de2! with a real
emergency.
There should not be blanket abroga-
tion so far as Fundamental Rights are con-
" cerned, even apart from 19. Even though
the Government is trying to preserve
Article 21 intact, the other rights should
also be placed in similar footing.

SHRI G. M. BANATWALLA
(Pounani) : It is rather unfortunate
that Fundamental Rights are being treat-
ed with scant respect. I submit that the
Fundamental Rights mentioned in Part
III are the minimum that are guaranteed
because while enumerating the rights as
fundamental rights in Part 111, several
other rights which are natural rights have
been shut out from being guaranteed.
Secondly, all these Fundamenal Rights
mentioned in Part II1 are subject to
several restrictions.  Therefore, the
Fundamental Rights mentioned in Part
III are the minimum that must be gua-
ranteed under all circumstances. These
Fundamental Rights are there in the Cons-
titution as a matter of social policy and
not as a matter of any convenience for
any individual. Therefore, the best
and the ideal situation would be that these
Fundamental Rights should mever be
subjected to any suspension whatsoever.
However, if that position is not accept-
able to the Government, then in that
case, my amendment suggests that as
Article 21 can never be suspended in an
emergency, in the same manner Article
25 should also be so entrenched that it
cannot be suspended in any emergency
atall. This Article 25relatesto freedom
of conscience, religious freedom, etc.
It does not comein the way of functioning
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of the Government or any conceivable
situation of theemergency. Therefore,
when Article 21 is sought to be so entren-
ched that it cannot be suspended in
any emergency, there is no reason why,
Article 25 guaranting the freedom of
consience and the religious freedom
should not also be so eptrenched. There-
fore, without dilating further upon the
nature of the concept of religious freedom
which is the first and foremast and basic
frecdom, I have to appeal to this House to
rise above all consideration to see that
this basic freedom is so entrenched that
it cannot be suspended during he emer-
geney.

The origin of the term ‘freedom’ is to
be found in the concept of religious free-
dom. ] am not trying to dilate on that
theory but I am only pressing upon the
same in order to emphasise two things.
In the first place, the fundamental Rights
mentioned 1n Para III are the minimum
and are there as a matter of social policy
and not as a matter ofindividual’s conve-
ience. Secondly, Article 25 should be
so entreched that it cannot be suspended
even during the emergency.

SHRI K. A. RAJAN (Trichur) : 1
need not dilate on what is in the best
interests of the country. Ths clause
should not be there. The experience we
had shows that fundamenal rights were
forfeited so that it is a very dangeous
clause, and so, I want that it should be
deleted,

Al WAL WA TR : oA WA
zw faw ¥ <7 9g Ao+ (AT g
f& Tadefr ¥ arw wfms 2190
weqz w1 faar s | 9T |aEd
#g 2fs g #39 Wwfegs 21 §a9
wifexs 20 70 W @ar wifgw arfE
wifee® 20 Fi "0 AT ¥ FAT
gz 7 frar wwmE 1 wRkss 21
" Fgl 0 % i
“*No person shall be deprived of his
life or personal liberty except

according to procedure establish-
ed by law.”

g wWifewrsr F1 A F§ IraA
W qy @y ¥ fag w&r wgRA A
ot dfiaT A & A w fArd o
Tt T | %iffs g 0w feefc
Fo fefaas & f gadwr & fadi#
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Ww—ava ¥y g fafr & w—
et $Y 132 2 A AT gdaw faadt
% dfaq 48f fFar ol

gaT gaaeAr ¥ faAi ¥ Far, w
niqx frar, fr @gi sfeo &t
[T W% SARGT FaT AT qFAT T,
ag gw gitA FE F UEIHE AW
wéfar fr samdr & fag o qa F%
760§ g Amaw ¥ gifEsr A
& fag gim &€ s 9 giw
1 FgAA-AT Ffeql § daen fagr—
afeew GEr F G FC TEH ASNA
wgl f5 agT T g A€ &, mudfagw
FIGT A F¢ AFA, AT 4G AGH TG
s a5y 5 faw #1 gdzgam §
#1E W agAdi g8 weAr 2 fF T
F1r &, wax < At Fiaqg A
FE TR AA—FTC A A0E FHS
@4 ®1 9F% fam Wi, @
afas g ad fx sw7 577 &1 987
AN T TF AL B, AT W FE IEH
TTHAC AL FC qEAr q, WAL
®r5 FiEEaw fFRAr w92 9 FC R,
T A wEF| F H I q@a 2
¥ fag wg a<wr A &1 5w fag
w4 wgem F gg o1 oHeiz w@r g,
vax o & g am€ T W@
g

ga A wizsa 20 2faa:

“(1) No person shall be convicted
-of any offence except for violation
-of a law in force at the time of
‘the commission of the act charg-
.ed asanoffence, norbe subjected
to a penalty greater than that
which might have becn inflicted
under the law in force at the time
of the commission of the offence.

‘(2) No person shall be prosecuted and

punished for the same offence
more than once.”

& A4 wgra R ag 87 Igar g
fr gt sa g qE FaTe W o9,
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W1 gAAEr oy 7T & frd QX w0
F1 W& A0 390, 9gH AGE A
a1, 7@ W Tafer v 23,
"X 9FF FT AT FL I, a9 W
gwr? we sAar 9@t w1 AT
B F WheR T4 § | A i,
arx # B AECAC IA, AT IE T8
fe 1 safds Jqar aEft Fr =T 497,
IY mEr 3 aAAr, A s AE
feit ¥ FW HI TAAHA A FT F
WRE TAC 2, A OWA WET AN F
3z A4 g Tfgq 1 W1 AT ART
& ady wAacafgq g, Wi gAdEr
H Frf 73 wAT aw FRArF0 w9
& wd, ar dtw & SfET A
Tiafsza 33w adf @ 9w,
o st war o Ar, 7y A Tfgma
%W AR WA g 5 AF qm oIwm
FA EWT T AGFT &, 4g AT
Fw & W af afl s & 4
qhg AT T3 WHT T WY
og wiww  Agl °r, gaT gAder if
I¥ AHT a1 femn @y, AT |9/
woraT w9, A qg AL AeEH
¥ faars gvmi wgi wow wiefEw
21%) faar @ & oaddqr & Fww
sem f5 wifzfew 20 F 4 7@
farer <@r | 7 Fw R WK
e g & g & IJqd o Fm

SHRI DHIRENDRANATH BASU:
Mr. Speaker, Sir, in the morning the
Law Minister has explained and replied
on clause 38 where he supported “‘armed
rebellion " in place of “internal dis.
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turbances” which we o d. Here
again our esteemed friend has come for-
ward for suspension of Fundamental
Rights of the people. In Part III, the
Fundamental Rights, as mentioned, are
the most minimum which should not be
taken away by the Government, What
do we find in the Constitution (Forty-
fifth Amendment) Bill ? What is he
going to do here ? He has already
changed “internal disturbances’ into
“armed rebellion”. That is, it relates
to matters of States. The States should
be competent enough to check intinal
disturbances. And what is the definiticn
of “rebellion'’ ?

ain, Article 358 and g59 are re-
dundant. They ould be deleted.
There is no necessity of retaining them in
the Constitution, (Amcndment) Bill,

Sir, suspension of Fundamental Rights
is very serious. That means people will
not be allowed to go to any court, they
will not be allowed to go to a district court
or a High Court or Supreme Court.
What is this ? We cannot accept this

ition. So, I would request the

n. Minister, through you, to with-
draw these Articles 358 and 359. There
is no necessity for them.

SHRI SHANTI BHUSHAN : If,
ugh you, I could have the attenticn
of Mr. Govindan Nair, I would be able
to. demonstrate now that I have not
grown deaf because I am in the happy
position of being able to accept cme
amendment suggested by Shri Kanwarlal
Gupta, I am happy that he has pointcd
out that not only Article 21 is an essential
safeguard for the life and liberty of the
people, but Article 20 also is an essential
safeguard for the life and likerty of tke
B:ople because if Article 21 is capable of
ing suspended during the Emergency,
then after suspending it, a methed can
be found for victimising people by
creating a retrospective law to convert
the acts which were innocent at the time
when they were committed into crimes
and thereafter punish a persen. So 1
am happy that he has pointed it out and
I would be accepting the amendment of
Mr. Kanwarlal Gupta that Article
20 be also added along with Aiticle 21 in
this proviso to Article g59.

So far as the other Fundamental
Rights are concerned, hen. Members have
said that there should be total deleticn
of Article 359. I am sorry I am not in a
position to accept it bBecause after all,
declaration of Emeigency is with a
purpese and the purpose is all right if
some Fundamental Rights come in the
way of tackling the situation for preserving

wecurity of the country. Then in
that casc, those Fundamental Rights
should not be allowed to come in, So
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far as the right to life or liberty is con-
rned, it stands on a different footing
cnnzng:lgsamd to  other Fundamental
ights. Butwe haveintroduced another
safeguard in  Article 359 also that it
will protect only those laws which are

for the purpose of tackling the Emergency
and which contain that recital.

SHRI HARI VISHNU KAMATH :
How about Article 32 ?

SHRI SHANTI BHUSHAN : So
far as Article 32 is concerned, I don't
think so because for the contravention
of any Fundamental Right which is not
suspended it is open to 2 person to  go
to the High Court and after the Hiﬁ}é
Court, of course, an appeal lies to t
Supreme Court. I don’t think at any
time anybody would think of suspending
Article 32 because it does not serve any
P . In fact, there are many
other Fundamental Rights also which no
governmeent will ever think of susperding
them. But then when you are having
Article 359 in general terms, then in
that case you have to be scientific in
respect of every  Fundamental Right
and every part thereof. Otherwise, so far
as the right to life and the right to
liberty are concerned, they are most
essential because there can be a desite to
abuse that power. But so far as  other
Fundamental Rights are concerned, one
need not have those apprehensions be-
cause one can always go to the High
Court and after the High Court to the
Supreme Court. So, I don't think, it is
justified on a practical plane,

SHRI HARI VISHNU KAMATH :
Why go to the Supreme Court via the
High Court ? Why not directly 7
Sir, you had also expressed scme dovbis
about it a little while ago.

MR. SPEAKER : I do not ccme into
the picture,

Clause 42— (Amendment of orticle <(c)

SHRI SOMNATH CHATTER]FE:
I beg to move :

Page 12,
Jor clause 42, substitute—

“42. Article 360 of the Constitution
shall be omitted.” (22)

SHRI EDUARDO FALEIRO: T
beg to move :

Page 12,

Omit line 26. (403)
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SHRI SOMNATH CHA’ EE :
Bir, we want the deletion of article 360
by this amendment. Because, this article
seems to confer power on the Central
Government “to give directions to the
State to observe such canons of financial
propricty as may be specified in the
directions, and to the giving of such
other directions as the President may
deem necessary and adequate for the
purpose.** Under article 360 the Central
Government is supposed to be the reposi-
tory of wisdom and all gocd idea of
financial propricty and financial good
behaviour. So far as the wer to

an emergency under article 360
is concerned, it is subjective and there
are no guidelines here. This can he
used as a means of curbing the pcwers of
the State Government. There are
various obligations on the State Govern-
ments under the Constituticn and there
are good reasons for a reconsideraticn
of the distribution of powers between the
Centre and the States ; I am not going
into it at the mcment.

The provisions of article 360 of the
constitution have not been taken re-
course to so far, subject to correction.
But when we are considering amendments
and undoing the provisicns in the Censti-
tution, as amended by the 4ond Amend-
ment, we should review such previsicrs
in the Constituticn which affect not cnly
the basic rights of the human beings but
also the minimum powers of the State
Governments under the so-called qursi-
federal structure in this country. This
arrogation of powers, or the concen-
tration of powers, in the hands of the
Centre is not in keeping with the federal
structure of the Constituticr, ard this is
an in-built opportunity or scepe for
interfering with the State Gevernments
which do not toe the line of the Central
Government. Because of this provisicn,
at any point of time the Government at
the Centre will have the power of interfer-
ing with the State Governments. Pro-
bably the days of tvrants are not over.
Therefore, we should have such protécticn
for the States. because for the fulfilment
of a proper federal structure, to give a
proper opporturity to the State Govern-
ments to look after their own affairs,
there should not be unnecessary inter-
ference, or even any interference with the
exercise of their rights and powers.
Therefore. prima facie this article scems
to be a hindrance to the proper func-
tioning of a federal structure, and so
this should be deleted.

*SHRI 5. G. MURUGAIYAN
(Nagapattinam) : Hon, Mr.
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Spzaker, Sir, I would like to say a few
words on my Am=ndment No. 199 to
Clause 42, which seeks the remowal of
Article 360 of the Constitution. As m
hon. friend who preceded me poi wz
out, Article 360 of the Constitution,
which enables the declaration of Emer-
ncy if a situation has arisen whereby the
nancial stability or credit of India or of

any part of the country is threaten-
ed, is an anathema to the concept of
federalism,

We have experienced 19 months of
Em-=rgency declared by Shrimati Indira
G:;:dhi }iur‘;ng which the fundamental
rights of the citizens were abrogated,
the rights of labour to form themsclves into
Unions wzre forfeited, their inherent
right to strike was impinged upon, the
Bonus Law was repealed, depriving the
workers of their legitimate share in pro-
fits, the capitalists and those in authority
wzre enabled to enjoy maximum bene-
fits in such an authoritarian administra-
tion while those o were thrown out
their jobs. All these undemocratic and
anti-p=ople actions were taken under the
shelter of Article 352 of the Constitution
undsr which the Proclamation of Emer-
gzncy was rasorted to. It is really re-
grettable that Article gs2 is being re-
tain=d under this Amesnding Bill. It
mik=s little difference that ‘internal
dista-ban==' is being substituted
‘arm=1 rebellion’ through this amend-
ing l=z'slation. My party is opposed to
the r=rention of A-ticle 352. empowering
ths Governmont t> declare Emergency
on the guise of internal disturbance or
on th2 guise of arm=d rebellion,

Sim'la-ly w2 are anpased to retention
of Article 362 also which may be utilised
for perp=tuating onesell or his or her
partv in pwsr. We are afraid that this
Article 360 would also be misused for
som= ulterior matives, We want that
this Article 360 should be removed from
th= Constitution. I am sure that the
hon. Minister of Law will bear in mind
the experience of 19 months of Emer-

and agree to my amendment
No. 199.

MR. _S‘PEAK'ER: Financial Emer-
gency is totally different from other
Eme=rgencies. Shri Eduardo Faleiro.

SHRI EDUARDO FALEIRO i
I do not wish to speak.

SHR SHANTI BHUSHAN : I
am sorry I am not in a position to
to the deletion of article 360 because the

*The original speech was delivered in Tamil.



103 Constitution

[Shri Shanti Bhushan]
purpose of article g6o is to protect the
country from Financial Emergency.
If at any time there is a Financial Emer-
gency and, therefore, a financial dis-
cipline has to be maintained, then, such
an article is necessary.

Clanse 43— (Insertion of new article 361.4)

SHRIG. M. BANATWALLA : 1beg
to more ;—

Page 12,~
after line 38, insert=—

“(1A) Notwithstanding anything
contained in this Constitution,
there shall be no previous res-
traints upon publication of any
matter in a newspaper :

Provided that reasonable restraints
may be imposed in relation to a
Proclamation of Emergency in
operation  declaring that the
security of India or any part of
the territory thereof is threatene |
by war or by cxternal aggres-
sion.” (51).

'SHRI R. .K. MHALGI : I beg to
MOVE e
Page 12, line 30,—

omit “in a newspaper” (176).
SHRI RAGHAV]I : I beg to move ;—
Page 12, line 33,—

after “State” insert '‘or any court”
(399)-

SHRI G. M. BANATWALLA : Mr.
Speaker, Sir, I am moving a very impor-
tan amendment and it is with respect to
the freedom of the press. My amend-
ment secks to do away with any concept
of pre-censorship whatsoever.

The Government has come forward
with a half-hearted attitude towards the
frecdom of ti.e press. It has been accep-
ted that there will be no censorship
whatsoever under any circumstances cn the

oceedings of Parlizment ai d legislature.
ﬁrowcw:r, imiting this to the procecdings
of Parliament and legislature is only a
half-hearted measure.

Alter having gone through the experi-
ence of 19 months, one expected the
Government come forward with a
constitutional guarantee to the effect
that the press in our free and democratic
country will never be strangulated at any
point of time and that there shall and there
ought to be no pre-censorship whatever
on any publication under any circums-
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tances. We know that during the
Em cy, the censorship was used
1n order to suppress any views ag inst the
Government and to play up the views that
would go to su t the Government.
There was killing of news ; there was
distortion of news.

I may very bricfly state one personal
experience, The national executive of
my party, the Indian Union Muslim
League, met in Delhi during the Emer-
gency and passed a resolution against
compulsory sterilisation. The very next
morning, we were shocked to find the
news stating that the resolution had been
passed in favour of the population policy
of the then Government. When we
:Efroached the authorities, we were told

t suchwere the orders of the Censor
authorities. Therefore, there can be no
such attitude whatsoever in a democracy.
‘We have known and we now have a bitter
cxperience that strangulating the press
is strangulating democracy. The
guidelines or censorship laid down
that even the decisions of the courts and
even the proceedings of the courts shall be
censored. Such was the State of affairs
and such was the blatant abuse of autho-
rity that the courtshad to intervene to
observe that 1

It was not the function of the Censor
acting under the Censorship
Order to make all newspapers and
periodicals trim their sails to one
wind or to tow along in a single
file or to speak in chorus with one
voice.”

But even the proceedings of the courts
and even the decisions of the courts were
subjected to censorship and were not
allowed to be published. Some guide-
lines were laid down, no doubt, but it is
shocking that even the guidelines them-
selves were subjected to censorship and
could not be published.

In the case of Shri C.Vaidya persus
Shri D'Penha, Chief Censor, the Court
observed :

“People, therefore, have an inde-
easible right in a democracy to
judge the governmental policies
and must, therefore, have a right
to point out to t e Government
errors in its policies so that the
Government may correct them
and setitselfon the correct action
if it has strayed away from it."
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‘The Court has further observed :

“Public criticism,which is the life-
line of democracy, is sought to
be cut by these guidelines. ... ..
to permit such guidelines to
operate even for a moment
more will be destructive of our
cherished democratic social
order.”

I therefore submit that, when the
Government has come forward to ensure
that there shall be no censorship of Parlia-
mentary proceedings and of the proceed.
ingd in the Le%is]atures, my Ameéndment
secks complete freedom of the Press to the
effect that there shall be no censorship,
whatsoever, in this free, democratic
country, viz. India.

SHRIR. K. MHALGI : Two Amend-
ments stand in my name, but [ am moving
only the Amendment at Sl. Neo. 1%6.
There is no reason why a publication
other than in a newspaper, if it is subs-
tantially true and is made without malice,
should not have the same freedom from
court proceedings. There is nothing
specially sacrosanct about publication in
a newspaper. Hence my amendment.

SHRI SHAMBU NATH CHARTUR-
VEDI (Agri) : My Amendment is only
about the deletion of the words “unless
the publication is proved to have been
made with malice”. The Clause reads :

“No person shall be liable to any
proceedings, civil or criminal,
mn any court in respect of
the publication in a newspaper of
a substantially true report of
any proceedings of either House
of Parliament or the Legislative
Assembly, or, as the case may be,
either House of the Legislature,
of a State, uneless the publication
is proved to have been made with
malice™.

If it is a substantially true report,
then the question of malice does not arise
and this part of the clause should not be
there. Tt should therefore be deleted,
in the interests of unfettered freedom
of the Press.

=t tnr;‘t T WITH WA,
s T feqfy F&r7 @ oww
w7 T Tar " fag o oWl Y
AT F FmwaT 9x 11 m

gar A ArT Iawt FTITa0 AT A,
agr & e fergears 5 AT,
for & 3s= =g A7 4, 37 @
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“No person shall be liable to an
proceedings, civil or eriminal,
in any court in respect of the
publication in a newspaper of
a substantially true report of
any proceedings of either House
of Parliament or the Legislative
Assembly, or, as the casc may
be, cither House of the Legisla-
ture, of a State . . .’

I want the following words to be
added here, After ‘State’, “‘or any
court",

g T FAET § A @I ST AT
g1 ¥ s g fs fafa wa
IART  EERIT FL AT

SHRI SHANTI BHUSHAN: I thought
that it would not be possible to find
any fault with this particular Clause.
But I must acknowledge the ingenuity of
the hon. Members that they have been
able to find fault even with this Clause.
It has been suggested that the Clause
should have created a total ban on any
kind of censorship. I will remind the
hon. Members of article 19 which con-
tains the freedom of speech—which in-
cludes freedom of press also. Only rea-
sonable restrictions which are necessary
in the interest of the ecountry alone can
be imposed except during the period of
Emergency when, in the interest of the
security of the country, something may
be required. The purpose of this Clause
is to say that, at any time, even during
the period of the Emergency, the voice
of the nation will not be stifled, because
the voice of this House or any House of a

islature is the voice of the nation.
It was by stifling the voice of the nation
that those conditions during the period of
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internal Emergency could be created.
Therefore, this safeguard is being in-

troduced thnt under no circumstances,
shall the voice of the nation be stified.

So far as freedom of the press is con-
cerned, that is taken care of by article

19.
Clause j§—(Ammdment of article 366).

SHRI DINEN BHATTACHARYA
{Serampore) :

Page 13, line 10, —

add at the end—
“and in which there is public
ownership of all means of pro-
duction, distribution and ex-
change” (23).

SHRI  MRITUNJAY  PRASAD
(Siwan) :

Page 13,—
Jor lines 5 to 7, substitute—

‘(1) the expression “REPUBLIC”

ualified by the expression

“SE ULA ', means a republic

in which there is equal respect

for all religions and neither any

religious bias is permitted in the

affairs of the State nor the State

is allowed to interfere in the
sphere of religion ; and’ (31)

Page 13,—
Sor lines 8 to 10, substitute—

‘(2) the expression “REPUBLIC”
as qualified by the expression
“*SOCIALIST”, means a repub-
lic in which the values of justice,
liberty, equality, and fraternity
are realised and there is free-
dom from_ all forms of exploi-
tation, social, rchgums, political
and economic.’ (32)

SHRI  SHAMBHU NATH
CHATURVEDI: 1 beg to move:

Page 13,—
Jor Clause 44, substitute—
‘44. In the Preamble to this Con-

stitution the words ““SOCIALIST
SECULAR shall be omitted." (g6)

SHRI P. K. KODIYAN (Adoor):

Page 13, lines 6 and 7,—
JFC ‘‘there is equal respect for all
rellglom' and”  supstitute “‘all citi-
zens irrespective of their religious
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_beliefs or not shall have equal
rights and opportunitics; and"* (200)

Page, 13,—

Jor lines 8 to 10,—

) qalied by the cxpeenion
as Han
“S(?CIALIST" means a re-

nomic’.(201)

16 hrs.
SHRI VAYALAR RAVI:
Page, 13—

omit lines 5 to 7. (253)
Page 13,—

omit lines 8 to 10. (254)
SHRI B. C. KAMBLE:
Page 13, lines 6 and 7,—

Jor “in _ which there is equal
respect for all religions”. substitute
“‘whose affairs areinon- religious
and means a republic which
does not discriminate on the grounds
of religion™ (310)

Page 13, lines g and 10,—

for “‘means a republic in which there
is freedom from all forms of ex-
plmtanon, social, political and eco-
nomic’

substitute—

“means Indian Republic having
ownership and control of all means
of production and distribution.”

(311)
Page 13, line 7, —
after “all religions” “inserf,—

“and the State shall not discriminate
against any person, or group of
persons on the ground of reli-
gion, not shall the State favour
any one religion as between
religion and religion in matter,
of services and ts and any
other secular affairs of India”
(343)
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SHRI EDUARDO FALEIRO:

Page 13, line 10, —
add at the end—
“*and which is m-:euted towards
public ownershi
of production’” (m)
SHRI CHITTA BASU:
Page 13, line 10, —
add at the end—

**and which accepts the principle of
the social ownership of the
means of production and distri-
bution” (409)

PROF. P. G. MAVALANKAR:
Page 13, line 7,—
after “‘religions’ insert—

“and in which no particular
_ religion as such shall be discri-
minated against” (419)

Page 13, line 10, —
add at the end—

“and in which social justice
and egalitarian society as goals,
free from any doctrinaire or
rigid ideology, are constantly
striven for” (420)

SHRI DINEN BHATTACHARYA
(Serampur): In mv amendment I have
suggested, after line 10, where it is
mentioned :

“, . *SOCIALIST’ means a ub-
lic in which there is freedom from
all forms of exploitation, social, poli-
tical and economic.”,

the following be added, namely,

“and in which there is public owner-
ship of all means of production, dis-
tribution and exchange".

In their amendment, the Government,
in the preamblc, have defined ‘secularism’
and ‘socialism’. That definition is most
illusive. So long as the means of produc-
tion are not owned by the society itself,
#0 long as the means of production, as
well as distribution and exchange do not
come under social ownership, the word
‘socialism’ is nothing but a hoax, it is an
utopia. There can never be, at any time,
any stage in which we can achieve socia-
lism so long as public ownership is not
there. That is why I have suggested that
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those lines may be added to what you have
enunciated here.

' Asjw wEw () -
% oft garew fear § @y ot R
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“‘Secular Republic” means

“‘a republic in which there is

equal respect for all religions"
¥ T fommd o & =oem)
g [T TRIAMHG T TG §, TP
Foarrar g AR AATH A § wow
ag g, g 9a¥ @idtaswe | o€
g1 zawe & wgwm g &
IAF Y IWGHR F q1G W W G

‘. ..neither any religious bias is

permitted in the affairs of the State

nor the State is allowed to interfere
in the sphere of religion;”
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#W a9 &1 faer | W § a1 SEEw
i wid &, afew gww Tmr g wE
¥ TE9 FE §9 G4 ® @AHi &
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AT 7 1% faeg oF wew o A
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A q = @ a9, o fiw Sww
Hofaer 33, 37 &0 § I 41
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Socialist Republic means a republic
in which the values of justice, liberty,
equality, and fraternity are realised
and there is freedom from all forms of
exploitation, social, religious, political
and economic.
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SHRI SHAMBHU NATH CHATUR-
VEDI (Agra): My amendment is to delete
the words ‘socialist secular’ from the
Preamble.

My contention is that these words
are redundant. They would only create
confusion for, the essence of both socialism
and seculiarism is embedied in the
Preamble of the Constitution and the
fundamental rights and Directive Principles
of the State. I do not know what more
is -assured to the people these two
words than beyond what the Preamble
promises to them, wviz.

“Justice, social, economic and political;

Liberty of thought, expression, belief,
faith and worship; ’

Equality of status and of opportunity;
and to promote among them all

Fraternity assuring the dignity of the
individual and the unity of the Nation,”™

The Preamble is further reinforced b
Articles 38, 39, 304, 41, 42, 43 and gsl
in re to the content of Socialism.
Socialism has wide and varied connota-
tion, utopian and scientific, and has taken
many forms. That is why it is now
:I‘;th to be defined in Clause 44 of the

Even so, the question remains as to how
it has to be achieved. According to so-
cialistic doctrine, that has to be achieved
by nationalisation of the means of pro-
duction exchange and distribution and
liquidation and elimination of the ex-
ploiting classes, It is based on class war
and that freely sanctions incitement of
hatred and the use of violence and ex-
propriation of property without com-
pensation. Both violence and expropria-
tion are foreign to the Gandhian ideals,
by which we swear. So is the doctrine
of the dictatorship of the proletariat.
The socialist philosophy seeks concentra-
tion of powers in the hands of the State
as has happened in Russia, China and
other East European countries. The
liberties of the citizen are severel
curtailed. Gandhian ideal is wtddri
to the decentralisation of power and it
respects liberty, dignity and worth of the
individual.

Similarly, content of secularism in the
Preamble, is supported by Articles 15,
16, 25, 27, 28 and 31A. Secular State
is opposed to the theoratic State but
there is no State religion in this country;
%0 the question does not arise. Secularism
has come to be asmociated in the public
mind with anti-religious bias which is
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objectionable, Not only protection has
been provided in the articles of the Consti-
tution to the minorities but even the
privileged treatment. The  minority
communities have the right to set up and
manage and administer their educational
institutions and to promote its culture;
and they have protection from acquisition
without adequate compensation under
Article g1A of the Constitution. The
majority do not have this right. The
Government has made several inroads
into the personal law of the majority
community, but has not touched the
Muslim law Therefore, no uniform
civil code could be enacted. How secu-
larism is interpreted and undersiced in
the country is evidenced by the walk-out
of the Congress party when the question
about persecution of Hindus on Pakistan
border was raised  Sir, religion in this
country imposes certain moral inhibitions
which exercise whoelsome restraint on
the wayward tendencies of the individual.
The secular society has released him
from restraints and the country is now
enjoying the blesings of a permissive
society with consequences that we daily
bemoan I, therefore, urge that my

dment be accepted and these re-
dundant and loose words omitted from the
Preamble.

SHRI P. K. KODIYAN (Adoor):
Sir, I am secking to improve the definition
given by the hon’ble Law Minister in the
amending Billto thee ion secularism.
Smﬂflism has }:cen 'gcn by 111? hon’ble
Law Minister has showing equal respect
to all the religions. I would like to sub-
mit that secularism is much beyond
showing respect to all religions. It has
a wider concept. The underlying princi-
ple of secularism is that the State will be
separate from religion and religion will
be separate from State. Religion will
not interfere in the State and State will
also not interfere with the affairs of the
religion.

Sir, another main feature of secularism
is that no citizen can be discriminated
on the basis of his belief or non-belief in
a particular religion  All citizens irres-
pective of religious beliefs should have
equal rights and equal opportunities,
Secularism also enjoins upon the govern-
ment to create such conditions so that
different religions and people belonging
to different religious sects can live ard work
in peace and harmony  Secularism
also  enjoins u the govern-
ment to protect the interests of the
minorities. Children should be developed
in a spirit of secularism It should gvard
against attempts to instill ideas which
run counter to the idea of secularism
which make them narrow-minded.
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Sir, I would also like the point out
that secularism is not something new to
gx. . We have notI bunow;.;l it 1 any
reign country. It is as old as our history
iL_-dI;‘::ln the n‘liidn ol'dimﬁti:;dofreli-
ion, culture and languages large,
dia has remained one 'lil;ysk nation.
It was possible to do so becausc of tole-
rance and compassion that our forefa-
thers had taught us through ages. The
moment this spirit of tolerance and se-
rism is given up the narrow-chau-
vanistic ideas mlrill get upper hand and
our country will suffer badly as it
has already suffered. e 4

Now, Sir, coming to my second amend-
-ment, that is, regarding the definition
of the word ‘secularism’, Iam surprised
about this. The Minister has given an
amendment which tries to show that our
socialist republic is a republic where there
will be freedom from@economic, political
and social exploitation and so on. Sir,
this is nothing but an attempt at h
crisy. How can there be freedom fro
these exlptoimio:ns? The wvery root of
this exploitation is in the system itself,
our society, our economic set-up and in
the existing set-up of private property.
Qur society is divided into various classes.
‘S0 long as this root of exploitation remains,
5o long as the base remains, you cannot
have any real freedom. Our Directive
Principle says that the State will take all
steps to protect the weaker sections of
the society from all sorts of exploitation.
Now, what is actually happening is this.
For the unemployed there is freedom to
starve and freedom to die in starvation.
That is all. The Constitution has en-
visaged Fcop]c’s right to carry on trade
and profession. These are things which
lead to concentration of wealth in a few
hands. Therefore, I would request the
hon. Minister to ponder over this point,
He himself pointed out while replying to
other hon. friends that attempting to
define certain words and phrases used
in the Constitution would only create
more difficulties. Such definitions will
always tend to limit the real meaning of

the words and phrases used in the Consti-
tution.

Therefore, T would request him about
this. I have tried to improve the defini-
tion but T am myself not fully satisfied
witl} my own definition. But then, these
basic concepts are always there. These
terms ‘secularism’ and ‘socialism’ are
wider concepts with many connotations.
T would request the Minister either to
accept my Improvement of his definition
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or not to bave any definition at all. This
is my request.

SHRI SAUGATA ROY: Sir, I want
to know whether you will stick to the

iginal schedule of voting.  Are you
going to take vote on the clauses already
dealt with?

MR. SPEAKER: We will complete
the clauses first.

SHRI K. P. UNNIKRISHNAN
(Badagara): We will not be able to sit
beyond u?.x O’clock,

L!R. SPEAKER: Now, Mr. Vayala

avi,

These amendments given
Minister only result in an ugly pojection
of the Indian Constitution. The defini-
tion given on secularism will go against
the spirit of the Cvnstilutims. Article
19 and 20 givc&mtcctim to the minorities
in all cases. t protection is limited
by the very definition of the word ‘secu-
larism’. The Minister might have re-
ferred to Oxford Dictionary or whatever
it may be, but I am not satisfied with
the definition which is given here.
Mere respect alone will not give freedom
and protection to the minorities of this
country. Merely writing into the docu-
ment that we will respect all religions
does not mean anything. What do you
mean by respect? It is only done to
satisfy certain internal fads within the
‘Lanata Party which are always preaching
indu communalism in this country.
Thisis doing greatest harm to the crores
and crores of minorities who are living
in this country. With all the force
at my command, I oppose this clause
which limits the definition of the word
**secularism’. This will only help and
encourage those people who are Hindu
fanatics in this country and this would
lead to a war against the minorities who
are peacefully living in this country.
The hon. Minister himself explained
about the purpose of this Clause and wh
he wants to define the word “‘secularism’”.
For the last go years, the Government
hasnot been able to protect the minorities.
‘This is meant to malign and also harm
the interests of the minorities. This
would create chauvenistic attitude towards
::ihe minorities. So,s‘it \\iauld beln v:hr:
angerous thing. , I appeal to
hon. Minister to withdraw it. Though
you may like to satisfy some of your
colleagues and constituent partners, who
are Hindu fanatics, you may do it by
some other method, but please do not do
it at the cost of minorities. So, I repeat
that by this definition, you are intro-
ducing a clause in the Constitution which

SHRIVAYALAR RAVI (Chirayinkil) :
by the hon.
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would be against the minorities, the
interests of the minorities.

In this Parliament, there are theore-
ticians and philosopher who out-witted
all ancient philosophers from Karl Marx,
whether to call them Shanti Marx or
something else, I do not know. So-
cialism has evolved over the last hundred

. Does he mean tosay that socialism
can be achieved by putting an end
to exploitation only? Chaudhri Charan
Singh has said that the small
scale industries will not be ex-
ploited by the big industries. 1 do not
know what he means by that. There are
socialist of different types sitting in
this House. Let Mr. Madhu Dandvate
get up and say that  this definition of
‘Socialism’ is the right one, Can Mr.
Raj Narain, an old colleague of Dr. Lohia
stand up and say that the definition given
by Mr. Shanti Bhushan is right? Can
he say that this definition is right one?
Does Babuji agree to this definition?
(Interruptions)

SHRI RAJ] NARIAN (Rac Bareli) :
When 1 get an opportnty to speak, 1
will speak out. have written a letter
while I was in prison to Shrimati Indira
Gandhi and Shri Shanti Bhushan. 1 do
not know whether Shri Shanti Bhushan
has got that letter or notJ

SHRI VAYALAR RAVI : I really
appreciate that Mr. Raj Narain showed
courage and denounced the hypocrisy
that has been in rated in the Consti-
tution. I would liketo ask the hon.
Members on the treasury benches, right
from Mr. George Fernandes to Mr.
Brij Lal Verma as to whether they agree
with this definition. Pe?le of different
ideologics have assembled together and
formed the Janata- Party and thc}' are

ing to give a new definition. If at
all you want to give your own definition
of *socialism’, you can do so in the Janata
Party Manifesto, but not in the Indian
Constitution. This, I would say, isabsurd.
This shows your ignorance, lack of
knowledge and it shows that you have
not understood socialism. You do not
sec whether in rich countries, socialism
has been exprimented.

SHRI DINEN BHATTACHARYA:
Why are you getting angry with him?
(Interruptions)

SHRI VAYALAR  RAVI: There
were amendments to the Constitution
even during Congress time, I also tried
to understand socialism during Congress
regime, But [ was unable to understand
socialism even in those days. Socialism
ghould be a scientific socialism. But
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by the definition given in the Bill

have limited its scope very muc.h’.yof‘:
goes against the minorities and against
the poor people. Therefore, I would
request the hon, Minister to withdraw
the definition given to words “seculariem®’
and ‘“‘socialism” so that the poor people
and the minorities do not suffer.

SHRI KRISHNA CHANDRA HAL-
DER (Durgapur): Sir, earlier you said
that the voting will be taken at 3.CO
O’clock; now, it is already 1630.. .

.MR. SPEAKER: It will be after the
discussion on the various clauses is over.

_SHRI B. C. KAMBLE: Mr. Speaker,
Sir, I have moved three amendments.
So far as the definitions of *secular’ and
‘socialism’ are concerned, it would re-
flect upon the wisdom of the House.
The question is whether what is provided
in this Bill is correct or the dictionary
meaning or the judicial dictionary i
or what has been stated in the standard
books is correct.

There cannot be two opinions so far as
the definition of seculrism is concerned
or socialism is concerned. ‘Secular’
clearly means something which is wordly
and which is materialistic and the defi-

nition which has been Fopou-d to be
given in this particular bill is that secular
means that all religions shall have
equal respect. What do we mean by
equal respect? This is like defining
Hz20, and saying that all kinds of liquids
including wine are having the same
qualities,

What [ am submitting is that the word
‘secular’ has no such meaning, as defined
in this Bill, Let there be no reflection
upon the wisdom of this House, that this
House was misled, the hon. Members
were not true to their conscience and
have not put in the correct meaning of
this expression in the Constitution.

My amendment is that ‘secular’
ans a republic :

“whose affairs are non-religious and
means a republic which does not dis-
criminate on the grounds of religion’.

I would submit to the hon. Law Minister
and for this pur even the Gowvern-
ment and all the hon. Members of the
Janta Party should accept my amend-
ment.  We have been the victims
of discrimination ; the Buddhists have been
suffering for the last twenty-five years,
because they have been discriminated
against only on the ground of religion.
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There is another amendment about
which T am not speaking much; and this
is about the definition of ‘socialism’.
So many hon. Members have spoken
about it already. If the ddfinition that
“socialist’ means a republic in which there
is freedom from all forms o{'e_x'plpnau?n,
social, political and economic, 1s going
to be accepted, then give it some other
new name, do not give it the name of
isocialist’. This is not the meaning of

socialism.

My third amendment ist

“iand the State shall not discriminate
against any person, or group of persons
on the ground of religion, nor shall
the State favour any one religion as
between religion and religion in matters
of service and posts and any other
secular affairs of India."”

1 would. oncc again. appeal to the
-conscience of the whole House to consider
which is the correct scientific meaning
of these terms, otherwise we shall be a
laughing stock before the whole world.

SHRI EDUARDO FALEIRO: Mr.
Speaker, Sir, the Constitution (Forty-
Fifth) Amendment Bill secks to correct
the distortions and the subversion of the
Constitution which were brought about
by the Forty-Second Amendment accor-
ding to them and which, in part, s quite
true and I must admit it also. The sad
part of it is that while purporting to
correct the defects or the damage done to
the Constitution, this Forty-Fifth Amend-
ment Bill itself does subvert the Consti-
tution and this is what would be evident
from the definitions being given to
certain expressions in the Preamble.

It is said that the Preamble has no
legal effect, but there is no doubt " and it
is admitted by all that the Preamble is
the key to the Constitution; it contains
the spirit of the Constitution which
illuminates all the other provisions and it
is here that a definition of ‘Socialism’
is sought to be imported. I must say
that the concept of socialism is not a
concept which has been brought about
by the Forty-Second Amendment; it is
there since the Constitution came into
being on 26th January. 1g950. This is
the thrust and the purport of the Diree-
tive Principes and this, in fact, illuminates
the entire Constitution. What the Forty-
Second Amendment has done is to make
explicit what was implicit; it has brought
that into sharper focus what was there
all these years.
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What we find in this Bill lis:

“the expression ‘Republic’, as qualified
by the expression ‘socialist’, means a
republic in which there is freedom
from all forms of exploitation, social,
political and economic.”’

1 have read this, because I thought that
this was a joke, a joke on socialism, a joke
on the Constitution, though I must say
itisnot a joke in good taste.

There is only ‘one concept of socialism
anywhere in any dictionary or economic
or political glossary: viz. the doctrine
according to which all the means of pro-
duction are administered by the society
through the State. I think this is the
definition in the book of Mr. Dandavate
“Marx and Gandhi”. It is also in the
election manifesto of Babu Jagjivan
Ram's C.F.D.

Mr. Saugata Roy was suggesting that
this definition may be that of a new form
of socialism. May I call it the Charan
Singh or Shanti Bhushan-socialism?
‘Whatever it is, one must have the courage
of one's convictions. If one’s convic-
tions arc reactionary, half-capitalist and
semi-feudal one must have the courage
to voice them. Government should have
the courage of their convictivns and
should dclete the word socialism. If they
do not delete it, then they should give the
word socialisw the meaning it deserves
viz. socialism is a doctrine according to
which all the means of production are
gdmi.nistc.rcd by the society through the

tate.

SHRI CHITTA BASU: There has
been an attempt made to define the word
socialism. I want to be very clear: this
is nothing but a joke, and a cruel joke
because the word socialism has got a con-
notation of its own. We cannot go by the
definition of Mr. Shanti Bhushan or of
anybody amongst us here. It has got
certain ingredients. I have no time to
explain what those ingredients are. Mr.
Dandavate will agree that one of the
ingredients is about the relation between
the exploiting class and the exploited
class; and the other ingredient is about
the character of the State—ito which
class the State belongs: does it belong to
the exploiter or to the exploited. It is
the ingredient of instrumentality towards
the path of building up socialism.

All these are ingredients. I do not
say that Babu Ji has mentioned all ingre-
dients. I do not say that Prof. Madhu
Dandavate mentioned all the ingredients,
But the common ingredient for all varicties
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of socialism is the one about the
social ownership of the means of pro-
duction. There is no alternative to
accepting a minimum definition relating
to social ownership of all the means of
production and of distribution.  Other-
wise, I want to be on record as saying
that the change in the Preamble, as it
has come today, merely indicates certain
changes in the order of rhetoric.
Something was there first; and that seme-
thing has been broughtnext. It isnothing
but a change of the order of rhetorics
from what was used by the earlier Gov-
ernment. In the exisling Constitution,
it has no content even though the word
socialism was there in the Constitution,
the gap between the haves and have-nots
continues to be a yawning one. Even
when the word socialism is there in the
Constitution, concentration of wealth
in the hands of a few is there. It does
not mean that the character of our State
has changed. It remains the State of
the capitalist class, whether you remove
the word socialism, or introduce a new
word in the Constitution. Therefore,
my amendment is very simple. I do not
want that everybody will  accept my
definition of socialism, but the House
should, in its wisdom, accept the minimum
ingredients of socialism, namely, social
ownership of the means of production
and means of distribution.  Therefore,
my amendment is very simple; and I
want this word should be added which
accepts the principle of social ownership
of the means of production and distribu-
tion. I want that this principle of so-
cialism should be accepted as the mi-
nimum thing which can really give some
content and meaning to the word ‘so-
cialism’. Otherwite, as my colleague
had said, you delete the word *socialism’
from the Constitution; you have got no
right to follow the word ‘socialism’.

(Interruptions)

SHRI K. 5. CHAVDA (Patan): There
are 88 Members. If there is no time
limit on the speeches made by them,
then how can we proceed further.

MR. SPEAKER: I am trying to re-
strict it to the minimum .

(Interruptions)

PROF. P. G. MAVALANKAR: Mr.
Speaker, Sir, this Article 366, as the
House knows, as it stands today, contains
some 30 definitions. The Minister by
this clause wants to add two more. Now,
a little while ago, he was very unwill:i.nq
to define the word ‘armed rebellion
saying that all words cannot be defined.
Then, what was the imperative need for
defining these two good terms which
defy definition. That is my first point.
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This Preamble to which he referred was
strangely enough, I am sorry to say,
amended during the emergency when it
was 44th Amendment Bill and later on
became 42nd Amendment Act. At that
time I said: how could people later on
amend something which that Preamble
mentions at the end: “In our Constituent
Assembly of this day of 26th November,
1949, do hereby adopt, enact, and give
to ourselves this Constitution™? What
was said something on 26th November,
1949, how can you add new words to it
and then say: this is what we said on 26th
November 19497 What were the wn!‘d.l
added? The words added were: socialist,
secular and integrity. I fully accept
those ideals; I respect them and I want
them to be implemented. But my point
is this, Mr. Shanti Bhushan, have you
also tried to define the other key wr:n'dl
of the Preamble—democratic, sovl:'!;:ll.gn,
liberty, equality, unity, integrity ? Have
you been defining all of them? Why do
you stop only defining at these two words?
Then, you must go on defining every
single word that has appeared in the
Preamble to the Constitution. But that
will not be a very good thing to do.

But Sir, having got these amendments,
it is now only a matter of our academic
interest; and if I may take the liberty
of a professorial attitude and use Profes-
sorial liberty, 1 would have said that the
best thing and perhaps the safest thing is
to tell the students in the class: do not
define anything. That is the best thing.
After having given the whole lecture
and saying that this is a good thing; this
is a good deseription, but it is not worth
defining! That would be a better thing
to do.

But having gone into it and defined
the words ‘secularism’ and ‘socia’ism’,
I would only like the liberty to say that
I would like to define it in such away
that I elaborate it and improve upon
it, and hences my two amendments. 1
will now read my amendments because
the House will know in what way I want
to elaborate and improve upon those
amendments, First of all, hc says: se-
cular is one in which there is equal respect
for all religions and he stops at that. Is
it a philosophical discourse?
wagd gawa ?

This is the dcfinition of the
term in the Constitution and so you have
to be more specific. If, however, you
say like this, then I would like to add
these words; “*and in which no particular
religion as such shall be discriminated
against.”” Otherwise, you will merely
say that we respect all and stop at _that.
But people who belong to the religion
which is of a minority, they should have
an assurance that the secular State, they
shall not be discriminated against in terms
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of services, treatment, recruitment
and so on.

Finally, about socialism, he says:
“socialist” means, our republic in which
there is freedom from all forms of ex-
loitatior—social, political and economic.

ow, if [ have to quote Laski, I could
say that there is one definition. I can
quote Robert Owen; of course, I can
quote Karl Marx; I can go on quoting,
but I am not doing it.

MR. SPEAKER: One author said:
there are as many socialisms as there are
socialists.

PROF. P. G. MAVALANKAR:
You are quite right. I would improve
upon it and say “plus one”! Any way,
my a iendment is that having said that:
republic in' which there is freedom from
all forms of exploitation, social, political
and eccnomic, then I suggest, “in which
social jistice and egalitarian society as

Is, fiee from any doctrinaire or rigid
ideology  are constantly striven for.”’

SHRI R.VENKATARAMAN (Madras
South) : T op this clause. I consider
that it is totally unnecessary to have this
clause at all. There is no need for the
definition The preamble as it stands in
the origin.\l will quite serve the purpose of
the Constitution.

In the first place, as you know, the pre-
able is not enforceable as such. It is only
a guide to open the minds of those who
legislate on the subject to draw proper
inferences if there is any dispute in respect
of the interpretation that arise later. So
far asthisis concerned, the present Articles
in the Constitution completely define what
Shri Shanti Bhushan has tried to do in this,
Take for instance Article 15. He defines
secularism as a republic in which there is
c?ual respect for all religions.  Article 15
of the Constitution says—

““The State shall not discriminate againsl
any citizen on grounds only of religion,
race, caste, sex, place of birth or any of
them."

Therefore, he is not adding anything new
to the Constitution. It is already in the
Constitution. Itis a redundancy, notonly
the redundancy, it is a restrictive clause
which seems to confine, to restrict the
definition as against what is already laid
down in some of the Articles. Take again
Articles 29 and 30 which deal with the
minorities. Therefore, my submission is
that this definition is totally unnecessary,
not only unnecessary, it is irrelevant and
then it is harmful, because it tries to go
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into conflict with some of the latter Sections
and Articles of the Constitution.

The second point which I would like to
mention is that the definition of socialism
1s again contained in the Directive Princi-
ples—Article 3g(c) of the Constitution.
Here again we have defined—

“‘that the operation of the economic sys-
tem does not result in the concentration
of wealth and means of production to the
common detriment;"

Therefore, with this clause, where is the
need now to define socialism as one in which
there is freedom from all forms of
exploitation, social, political and economic.

Chapter IIT and Chapter IV contain all
the ideas which have been putin these two
clauses. Theyare totally unnecessary and
ifany thing they may lead to, they willlead
conflict of interpretation if any disputes
should arise.

I oppose this clause and I hope the Law
Minister will withdraw it.

SHRI SHANTI BHUSHAN : A few
more definitions of secularism and socialism
have been suggested by the hon. members.
In fact, perhaps, that if [ was to be surprised,
the surprise would be on account of the
fact that many more definitions have not
been  suggested.

So far as Shri Dinen Bhattacharya is
concerned, I can only sympathise with him,
that his concept of socialism which, of
course, is a special concept, has not been
subscribed to by the country and this
country is not prepared to_subscribe that
concept of socialism which contemplates
that sﬁ the means of production shall be
taken over by the State. But Iam surpris-
ed that the hon. members of the Congress
party, some of them should also speak
in the same vein. I would like to be en-
lightened as to when did the Congress party
decide to get rid of the small peasant
farmers from this country ?

If they have taken a decision at any
time that there will not be a peasant
farmerin this country, I would like to know.
Land is the most important means of pro-
duction in this country and if the Congress
members have started subscribing to the
idea that hereafter there shall not be
small peasants in the country and all the
small farms even within the ceiling limits
will be taken over by the State, I would
like to know. 5o far I thought it was not
the creed of the Congress Party. For the
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first time T am hearing from the members
of the Congress Party that theyalso believe
that the small peasant should be done
away with and the Government should
take all the agricultural land. If you
have started subscribing to that pro-
position, say so.

SHRI DINEN BHATTACHARYA :
He has mislead the House. I never said
that the State will take over the small
holdings of the small peasants.

MR. SPEAKER : Your amendment
is capable of that interpretation.

SHRISAUGATAROY : Heisspeaking
the Swatantra philosophy, not  Janata
philosophy. ([Interruptions).

SHRI SHANTI BHUSHAN | I can
appreciate what Shri Venkataraman has
said. H- asked where was the need to
define socialism? But may I know
from  him, if articles 39 amr 15 were
there in th» Constitution and those articles
<learly d:fine what the philosophy of the

onstitution was, where was the need for
the Forty-s=cond Am=ndmsnt to amend
the Preamble and add ‘secular” and ‘social-
lis' therein? If the directive principles
and fundamental rights contained in arti-
cles 15 and 39 were quite adequate, the
same might apply to thcamendment which
wai braazat to add these two objectives
then.

_I'would makeitclear why these defini-
tions have bezen attempted. I concede
that many definitions of these words are
posible.  AllTwouldsay is, the definitions
which have bzen suggested in the Bill
arc the bzst possible definitions. I have
to indicatc why it was necessary to have a
definition, when these two words have
been added in the Preamble. 1 hon.
members are aware that the word ‘secu-
lar" is d=fin=d in some dictionaries to mean
‘irrcligious’. We wanted to avoid the
impression that the philosophy of this
country is that the country must be irreli-
gious. I hope the whole House would
agree with me that when the words ‘secular’
was used in the Preamble it was not used in
that sense as if this nation shuns being
religious land every person must be irreli-
gious. It is not wsed in that sense. [
hope it was not in that sense that even
in the Forty-second Amendment, this
word ‘secular’ had been used. (Inter-
ruptions).

So far as the definition of ‘socialist’ is
concerned, I believe the definition which
has bzen put forward is not only the best
but the least controversial.

Clause ¢5—(Amendment of
article 368).

KER : Now, we shall take
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SHRI G. M. BANATWALLA : 1 beg

to move —

Page 13,—
after line 28, inseri—

“Provided further that no amendment
shall be made if it is prejudicial to—

(a) the territorial integrity of India as
a whole ; or

() any of the rights of citizens under
articles 14, 15, 16, 17, 19, 21, 25, 26, 29
andgo;”  (10)

Page 13, lines 40 to 42, —

Jor “the voters voting at such polland the
voters  voting at such poll constitute
not less than fifty-one per cent of the
voters cntitled to vote at such poll™.

substitute—

“not less than two-thirds of the voters
entitled to vote at such poll”. (11)

SHRI SOMNATH CHATTER]JEE: I
beg to move :—

Page 13, line 17,—
after “‘democratic ** insert “‘or federal”
(24

Page 13,—
after line 25, insert,—

“(v) altering or impairing or affectin,
or abrogating the Parliamentary an
Republican system of Government under
this Constitution ; or

(vi) affecting or abrogating the prin-
ci of collective rupmmblhty of the
Guplu::nl of Ministers to the House of

the People ; or ™ (25)

SHRI BAPUSAHEB PARULEKAR :
I beg to move :—

Page 13,—
Jorlines 12 to 28, substitute—

“(a) in clause (2), after the proviso the
Slluiag Ticalaimtion dhals be faacvred

namely :—

““Explanation.—(a) The ression “‘am-
endment of this Consutzan ' does not
enable Parliament to abrogate or take
away fum‘lamm 1.:1 rights or to complete-
ly chang, structure or

e basic alemenuufthe Constitution
s0 as to destroy its identity.
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() The expression “‘fundamental stru- e "
cture or basic clements of the Constitu- shall be made (150)
tion” includes—

(di) for lines 27 and 28, substitute—

Page 13, Line 40,—
(1) The Supremacy of the Constitu-
tion ;

S:}) Republican and Democratic form
Government and sovereignty of the

after “‘by a majority"

insert “of eighty per cent™, (151)

country ; SHRI VAYALAR RAVI: I beg to
move :—

(3) Secular and Federal character of

the Constitution ; Page 14,

[4] Demarcation of power between
ture, the Executive and
lhe Judiciary ;

omit lines 1 to 4. (185)

SHRI C. K. CHANDRAPPAN (Can-
(5} The dignity of the individual secu- " JUL oot move ==
red by the various freedoms and basic Page 13,—
rights in Part III and the mandate
to build a Welfare State contained

li . sert—
inPart IV ; after line 25, inser
e H l
(6) The unity and integrity of the b the 8{* bi ‘;f, . a:z
Nation.” (46) ary system undcrlhlscmsmuunu or
Page 13,—
afier line 30, inseri— (vi) impairing or weakening the prin-
il > ciple of collective responsibility of the
“‘(3A) If one of the Houses of Parliament Council of Ministers to the House of
a revision, by way of amendment the People, or' (202)
of the Constitution, ami the other House
Soctinet. cemscat. fe: i ie: iqucstion o SHRIKANWAR LAL GUPTA : 1beg
place or not, shall be submitted to the =
vote of the people of India at a refrend-
um under clause 4.” (47) Page 13,—
SHRI SHAMBHU NATH CHATUR- after line 25, insert—
VEDI : 1begto move :—
Page 13,— “(:Z_ changing the symm o}fﬁmmmgl
H itule— joint responsibility of the nci
‘,f:h:me' 27 m:::‘i:z:?:::: ool tn of Mmmcn hcarlu}' by the Prime
amendm Minister,
b ratifd by ot e than tw- thirds of G ()
t tates by a resolution to that effect i _
passed by those Legislatures by a majority Page 13, lines 40 to 42,
of the total membership of the House and R
two-thirds of those present and voting."; omit, * ‘voting at such poll and the vot-
(87) ers voting at such poll constitute not
less than fifty one per cent of the
SHRI SAUGATA ROY : 1 beg to voters entitled to vote at such poll™.
move :— (244)
Page 13—
after line 25, insert— Page 13,—
“(v) affecting the territorial integrity after line 42, insert—
India or"'(110) “(iii) after the approval of any such
SHRI NARENDRA P. NATHWANI anclindmﬁ:; b)'t the gP:Ol?l'k‘;fd lbf;d‘:-
: o such amendment can be revol e
(Junagadh) : I beg to move : le of India on a refrendum held
Page 13,— the purpose after a resolution is
13 pmedm cach House by majority of
(i) line 14,— members nt and voting. The

: . jori the voters voting at such
JSor “'if such amendment” substifute— i lg,,n .;pm\rg the ?%mfm

“‘no amendment which” of such amendment.” (245)
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SHRI VAYALAR RAVI: 1 beg to
move :—
Pages 13 and 14,—
omit, lines 29 to 47 and 1 1o 4 respective-
ly. (255)
SHRI SHYAMNANDAN MISHRA :
{Bagusarai) : I beg to move :—
Page 13,—
omit lines 17 and 18. (297)

SHRI HUKAMDEO NARAIN YAD-
AV : 1 beg to move 1 —

Page 13, line 17,—

after “impairing the'’ insert “‘socialistic,”

(297)

Page 13,—

Jor lines 38 to 42, substitute—

““(ii) any such acndment shall be
deemed to have been a| in the
course of such refe um if such

amendment is approved by a majori-
tyof 51 per cent of the total number
of voters.” (298)

Page 13,—
omit lines 43 to 47. (209)
SHRI B.C. KAMBLE : I beg to move :
Page 13,—
Jor lines 24 and 25, substitute—
“(iv) impairing the powers of the judici-

ary as are prescribed under the Consti-
tution of India; or" (346)

Page 13,—

after line 28, insert—

“Provided further that if any question
arises, as to what constitutes—

(i) impairing the secular or democratic
character of this Constitution; or

(if) abridging or taking away the rights
of citizens under Part II1; or

(iii) prejudicing or impeding free and
fair clections to the House of the People
or the Lagislative Assemblies of States
on the basis of adult suffrage ; or

{iv) compromising the independence of
the judiciary ; or

(1) amendment of the above mentioned
proviso,
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thesame shall be decided, ONLY by ajoint
Session of both H of Parliament.”

(347)

SHRI HARI VISHNU KAMATH : I
beg to move :

Page 13, line 40,—

JSor “amajority of the voters” substitute—
“seventy-five per cent of the voters™

(356)
Page 13, line 40,—

JSor “a majority of the voters’ substitutem
““two thirds of the voters”. (357)

SHRI V. ARUNACHALAM ALIAS
‘ALADI ARUNA’ : I beg to move :

Page 13,—

after line 25, inseri—

““(v) weakening the federal structure of
the Constitution ; or’ (377)

SHRI BALDEV PRAKASH : I beg to

move :
Page 13,—
after line 25 , inserf—
“(r) compromising the integrity and
ufnly of the country and making any
alteration in its geographical es;
or’ (385)

SHRI G. NARSIMHA REDDY: I
beg to move ;

Page 13, lines 27 and 28,—

for*approved by the peaple of Indin ata
referendum under clause (4)"”
substitute—

“ratified by thelegislatures of more than
half of the States™. (387)

SHRI CHITTA BASU : I beg to move ;
Page 13,—
after line 25 , insert—

“(#) impairing the federal principle as
embodied in the Constitution or”
(392)

SHRI A. ASOKARA] (Perambalur) :
Ibeg to move :

Page 13,—
Jor lines 27 and 28, sunstilute—
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“the amendment shall also require to be
ratified by the Legislatures of two-thirds
of the States”.  (397)

SHRI EDUARDO FALEIRO : I beg
to move :

Page 13, line 40,—

after “‘majority”, inserf—

“of szventy five per cent”. (405)

PROF P.G. MAVALANKAR : I beg
to move :

Page 13, line 14,—

for “Provided further that if such
amendment—""

substitute—

“Provided further that the articles of the
Constitution providing for the following
basic featuresshall not be subject to any
amendment which—"". (ga1)

Pages 13, and 14,—

omitlines 27 to 47 and 1 to 4 respectively.

(422}

SHRI HARI VISHNU KAMATH : I
beg to move :

Page 13, line 17,—

Jor “democratic” substitute—

““democratic socialist’" (427)

Page 13,line 17,—

for “democratic "' substitute—

“‘socialist democratic’’. (428)

MR.SPEAKER : It maynotbepossible
to have the voting today. So,do not be
in a hurry. Therefore, may I suggest that
there will be no question hour tomorrow
and tomorrow’s questions will be taken u
next Tuesday? We shall take up the Bill
at 11 ‘oclock. Even that half-an-hour
which is used for other purpose, will not be
used.

Is it the pleasure of the House to accept
my suggestion ?

SEVERAL HON. MEMBERS : Yes.

st gwaw @At (1w )
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MR. SPEAKER : I have selected it for
tomorrow but now, it will be taken up day
after tomorrow,

SHRI MALLIKARJUN (Medak): I
want your ruling. On g9th August youw
told the House that those who have not
given theiramendments, would be given an
opportunity to speak on this Bill in the
third reading. Ihavewritten tothe Chair.

MR.SPEAKER : Thereisnoruling. I
shall consider at the time of third reading..

SHR [ GG. M. BANATWALLA : Clause-
45 amends article 968 of the Constitution
which relates to the amendments of the
Constitution.

A claim has been persistently made that
the present Constitution (Amendment) BilF
does away with the abnoxious provisions
of the Forty-second Amendment Act,
but we find here a strange attitude with
respect to the amendability of the Constitu-
tion.

Before the Forty-second (Amendment),.
Act, the position as laid down by theSup-
reme Court in the Keshvananda Bharati
case..... wasthat article 368 does not
enable Parliament to destroy or damage
the basic structure or framework of the
Constitution. But this Clause 45 of the
present Bill seeks toallow even such amend-
ments to the Constitution which may
impair or abridge or destroy the funda-
mental rights nng even the basic structure:
of the Constitution. Of course, a proviso:
has been added that approval has to be
obtained at areferendum. Weare there-
fore introducing this concept of a referen.
dum, but I most humbly submit that the
approach taken totheconcept of referen--
dum is also lacking in several respects.

A proposal will be deemed to be approv-
ed at :?efermdum if not less than 51 per
cent of the electoratego to vote and a mn{--
ority of those who vote accept the proposal.
In other words, hardly, 26 per cent of the
total electorate isneeded in order to endorse
the proposal submitted to the referendum.
Twenty-six percent of the total electorate-
can approve an amencment which can
impair, which can destroy, the basic
character or the fundamental rights en-
shrined in the Constitution.

Only those above the age of 21 can go to
the polls, and they constitute about 50 per
cent of the total population. Thusa
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majority of those going to the polls, which
is only about 13 percent of the popula-
tion,isgiven theright todestroy the funda-
mental rights or thebasic structure of the
Constitution through a referendum. This
is a position that deserves our secrious
attention. I have, therefore, in my
amendment provided that at least two-
thirds of the total electorate should at the
referendum endorse a proposal ifitis to be
carried, This would be necessary in view
ofthesanctity of the fundamentalrightsand
the basic structure of the Constitution.

The first point introduced by this Clause
45 is this. Asper Supreme Court decision
prior to the Forty-second Amcndment
Act and as per the decision in the Kesha-
vanand Bharati case, the basic structure
cannot be amended, butit is now sought to
allow the amendability of the basic strue-
ture, nay, the destruction of the basic struc-
tureat a referendum byonly 13percentof
the population. I have, therefore, with
great respect submitted that a favourable
vote of at least two-thirds of the electorate
shall be necessary for a proposal to be
carried at a referendum.

There is also another amendment given
by me,whichseeksto secure thetotalinviola-
ability of the minority rights a1d certain
civil liberties. The minority rights
and certain other civil liberties mentioned
by me in my amendment cannot be so
amended that they can be impaired
or destroyed at any level whatsoever. In
view of the fact that we are a secular demo-
cratic country; it is necessary that the
rights of a citizen under articles 14, 15, 16,
17, 19, 21, 25, 26, 2g and 30 should be
entrenched in the Constitution as to be
made inviolable.

Similarly, I have also tried to provide that
no amendment shall be made which ispre-
judicial to the territorial integrity of India
as a whole. Both these things are to be
made inviolable. I would not take
much time of the Houseon this. 1 would
only conclude by saying that this inviola-
bility of the fundamental rights and terri-
torial integrity of India are absolutely
essential for the proper maintenance of the
democratic and secular character of our
country.

Thefundamental rights have been made
inviolable by article g7 of the Japanese
Constitution, which provides :

“The fundamental human rights by this
Constitution guranteed to the people of
Japan are fruits of age-old struggle of
man to be free ; they have survived the
many existing tests for durability and
areconferred upon thisand future genera-
tions in trust, to be held for all time
inviolate”.
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Similarly, according to article 5q, ¢l ause
(3) of the West German Constitution of
1949, certain provisions of the Constitution
have been made unamendable, They
are :

(1) The basic rights guaranteed by
article 1.

(2) The federal and democratic form of
the State declared by article 20.

(3) The federal system and the partici-
pation of the Statesin legislation.

_Article 8g of the Constitution of the
Fifth Republicof France provides that :

(a) No amendment can be made if
it is prejudicial to the integrity of
the territory; and

(6) The Republican form of Govern-
ment shallnot bethe object of an
amendment.

We have similar provisions in the Consti-
tutions of various other countries, where
some rights have been made inviolable.
Article 139 of the Italian Constituticn of
1947 and article 112 of the Constituticn of
Norway make immune certain constitutional
provisions from the amending process.

Therefore, I plead for the inviolability of
the minority rights, for the inviolability of
the civil rights and for the inviolability of
the territorial integrity of our country,
which is in accordance with the trends
which we have in the Constitutions of
several countries of the world.

I hope that my amendments will receive
due consideration at the hands of the Go-
vernment and approbation by this august
House.

SHRI SOMNATH CHATTERJEE :
Mr. Speaker, I am pressing my amend-
ment Nos. 24 and 25.

MR. SPEAKER : Why are you half-
hearted ?

SHRI DINEN BHATTACHARYA :
He ha s been tired. We are sitting without
lunch.

SHRI SOMNATH CHATTERJEE :
As a matter of fact, on the issue of referen-
dum, although there was some initial re-
luctance, Government ultimately accepted
the principle of referendum. If you kindly
see what has been proposed, it is to secure
what is known as the basic structure of the
Constitution by making a provision for an
amendment to take the sanction of the ulti-
mate sovereign in the country, that is, the
people, on that gquestion.
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[Shri Somnath Chatterjee ) _

-

There are three or four clauses which
have been set out here. With regard to
the first one, it says, “impairing the secular
or democratic character of the Constitu-
tion”. We want to add there the word
“federal”. Although we havenot gota
perfect system of federal structure, it is
essential that the basic concept of even a
quasi-federal  structure in the country
should not be allowed to be altered by some-
body who may be controlling the Central
Government or the Parliament. There-
fore, it is essential that the basic “federal”
concept should be unamendable without
express sanction from the people. We feel
that for the proper developmentof this
country, it is essential to have a federal
set-up. That is why we want that should
be inserted in the proposed amend-
ment.

Then, we have also suggtstcd for “alter-
ing or impairing or affecting or abrogating
the parliamentary and republican system of
the Government under the Constitution®
and for “‘affecting or abrogating the prin-
ciple of collective responsibility of the
Council of Ministers to the House of the
People’’, the sanction should be taken from
th: p:ple  So far as the collective respon-
sibility of the Council of Ministers to the
House of the People is concerned, there isa
spacific provisionin the Constitution which
we consider as the basic necessity of a par-

" liamentary system of the Government in
thiscountry. Therefore, nobody should be
allowed to change this provision of the Con-
stitution without ex| sanction from
the people. Similarly, in regard to the
parliamentary and republican system of
Government also it should be done. We
almost had a mini chyin this y
during those 19 months, if not, actual
monarchy. A hereditary rule was going
to be set up, in effect, what is known as the
extraconstitutional source of power. It
was nothing but a hereditary - system of
the Government which would have repla-
ced the parliamentary and republican
system of the Government.  That could
have been done by a simple amendment of
the  Constitution. If that amendment
had been brought along with the Forty-
Second Amendment I have no doubt that
would have received the approval of those
who were in the ruling party at that time
because they did not have the courage to
say no. Even now-a-days they do not
have the courage to say no.

I would like to know from the hon.
Minister whether the Government considers
my proposed amendments as part of the
basic structure of the Constitution or not,
that is, the federal set up of the country,
the parliamentary and republic system of
the Government, the collective responsibi-
lity of the Council of Ministers to the House
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of the People. If am I mot very much
mistaken, in the Keshav Bharati case, the
learned  judge tried to indicate what
would be at least undisputed part of the
basic structure of the Constitution and
the federal structure of the country, and
the political set-up was noted. Therefore
if these are port of the basic structure of the
Constitution, we do not want that these
should be left to be amended without the
reference to the people. 1 would request
the  hon. Minister  that long
with other provisions, this should alzo te
inserted. Compromising the ind(p(r.d
ofthe judiciary free and fair electicns
which is the basis of a parliamentary system
of the Government, the rights enshrined in
Part III of the Constitution, the secular
and democratic character, cannot be
done by a simple amendment. If there
had been no elaboration of all
that, 1 would mnot have suggested
this. If it had been left to be determined
as to what are the basic structures, then 1
would not have suggested. But when
there is an indication of the subjects which
are treated as of basic nature or structure,
then it is essential that our country’s set up
should be maintained as a federal set-up
as a Parliamentary system of Government,
and that the Ministry would be responsible
to the House of the people whose Members
are chosen by the people of this country.
Ultimately il"', in respect of those matters,
there is an attempt to modify ortake away
or abrogate, then the ultimate sovereign
must give its sanction; withcut that, it
shoul«fnnt be allowed to bedone.

I would request the hon. Minister
to accept these two amendments,

SHRI BAPUSAHEB PARULEKAR : T
have moved two amendments, Nos, 46 ard
47, and I have suggested four amendments:
one is deletion of the proviso which is
sought to be added by Clause 45, addi-
tion of one explanation which defines
the meaning of the words amendment
of the Constitution’s and defines the
expression ‘fundamental structure or
basic eléements of the Constitution’, then
I have suggested that referendum need
not be taken in these cases and if at all
referendum is to be taken, it should be
taken only when there is disagreement
between the Lok Sabha and the Rajya
Sabha on the ing of a particular
amendment of the Constitutiom. These
aredthc four suggestions which I have
made.

I entirely endorse the first part of the
argument of Mr. Banatwalla and Mr.
Somnath Chatterjee, the amendment
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which is tried to be suggested by adding
the proviso, in my respectful submission,
is directly in contradiction with the
ratio laid down in the Kesavanand Bharati
case. Itis unfortunate, rather more
unfortunate, when the Bill is being pilo-
ted by an eminent Advocate like Shri
Shanti Bhushan and you, Mr. Speaker,
were one of the presiding judges on that
particular Bench—and I believe you
shared the majority view when this parti-
cular expression was given. If we read
Clause 45, we find that amendment
of the Constitution can be made so asto
impair the secular or demorcatic character
of the country, that is to suggest that
our Constitution can be theocratic and
our Constitution can also be dictatorical.
Moreover, we find in part (ii): ‘abridging
or taking away the rights of citizens under
Part III’ that is to suggest that in the
case of amendment, Parliament along
with the people will have the right
to remove article 21, that is, the right
to live. The point which I would like
to submit for the consideration of the hon.
Law Minister is whether, in view of the
ratio laid down in the Kesavanand Bharati
case, this can be done because before
going to the people, this has to be put
before both the Houses. And puttin

this before the House, in my respectful
submission, would be uwltra vires the Con-
stitution and the principle laid down in
the Kesavanand Bharati case which
is agood law, and so long as that;
is not set aside, I am afraid any person
can challenge this very amendment
by filing a writ I believe that, even
h}r glﬁng this illegal, ulira vires nature
o e Constitution endorsed by the
people, it would not be intra pires. 1
have, therefore, suggested that, in clause
(2), after the proviso, the following
Explanation be inserted, namely,

“The expression ‘amendment of this
Constitution’ does not enable Parlia-
ment to abrogate or take away funda-
mental rights or to completely change
the fundam=ntal structures or the basic
elemsnts of the Constitution so as to
destroy its identity.””

The fundamental structures or the
basic elements of the Constitutionincludes
those ingredients which the six judgees
in the Kesavanand Bharati case have
laid down. I believe that no power
should be given to Parliament or to the
people so as to change the basic structure
of the Constitution, so as to abrogate or
remove what has been guaranteed to the
citizens under article 21.

Coming to the question of referendum,
I am of the opinion that that Clause is too
clumsy, and with your persmission I
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would like to read out a small paragraph
which expresses the opinion of one of
the eminent jurists, Dr. Rao, who say,
about the referendum :

“Referendum is always a crude and
unreliable method of ascertainig
popular—will a veritable lottery.
That is the considered opinion of
scholars after watching its working
elsewhere.”

#_..To adopt it in the context of our
large illiterate population would be
a calculated risk and a costly business
cumbersome in its operation. Popular
consent (sovereignty) need not be
defied to the extent of idolatary.
One can understand illiterate voters
taking parts in elections, apprecia-
ting the issues and voting wisely—
the elections of 1977 bear ample
testimony to that— but referen-
dum on constitutional issues is al-
together a different matter. In an
election, the performance of the
previous government and the pro-
mises of various parties are before
them, and they can ecasily choose.
But in a referendum, the issues are
abstract, highly technical and some-
times beyond the understanding of
even educated people. It is mean-
ingless to expose intricate, consti-
tutional law to popular choice.”

I only quoted this because our hon,
Law Minister repeatedly told this august
House that in 1977 our people showed
how intelligent they are in understanding
the various issues and that we can very
well leave these in the hands of the elec-
torate.

Lastly, T have suggested that if at all
the matter is to be sent to the people,
its should be sent only in case when there
is a disagreement between the Lok Sabha
and the Rajya Sabha. My amendment
is to the effect :

“If one of the Houses of Parliament
decides a revision, by way of amend-
ment of the Constitution, and the
other House does not consent to it
the question whether such amend-
ment should take place or not.
shall be submitted to the vote of
the people of India at a referendum
under clause 4."

This difficulty ar ose many times and
it may arise in future also and this can
be solved if my amendment is accepted.

SHRI R. VENKATARAMAN: But that
may not be accepted by the other House.

MR. SPEAKER : Mr. Shambhu Nath
Chaturvedi.
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[ Mr. Speakar]

This is a much debated question.
Therefore, long arguments are not neces-
sary. A beief reference will be welcome.

SHRI SHAMBHU NATH CHATUR-
VEDI : No long arguments. I am always
brief.

MR. SPEAKER : That everybody
does say.

SHRI SHAMBHU NATH CHATUR-
EDI : My amendment is in the place
of the provision for a referendum......

It reads :

“the amendment shall also be re-
quired to be ratified by not less than
two-thirds of the States by a resolu-
tion to that effect passed by those
Legislatures by a majority of the
total membership of the House and
two-thirds of those present and
voting™ .
And then I have asked for the deletion of
the remaining part of the clause,
17°23 hrs.
[Mr. Depury SePEARER in the Chair.]
I do think as has been stated by the
previous speaker, a referendum is a very
c_umbmome._ a very expensive, a very
time-consuming and I think, a very un-
certain process because 519 of the elec-
torate is required to vote for it. But this
519, is doubtful because in maost of our
elections in spite of the efforts made by
the candidates themselves and in spite
of the amount of money and the pro-
pag_andfl that is done, sometimes the
voting is as small as 469, 509, and very
often it is below 50% and a majority of
51% will be only 269 of the voters and
it means an amendment will be carried
by 269 of the voters. That is hardly
a good index of public opinion. We
should not minimise the value of the
referendum. I do not mean to say that
our electorate are not conscious or are
not alive to the issues but not to this type
of abstract questions like amendments
to the Constitution where it is quite differ-
cat. What they did in 1977 is centainly
quite different because in the elections
and prior to that during the emergency
hardly any house or any family had es-
caped scatheless from the tyranny apd
oppressions of the previous regime,

Sir, these abstract questions cannot be
decided by a referendum. Even the edu-
cated electorate do not understand the
implications of all the amendments; nor do
I think that the electorate was conscious
when thc‘ir rights wre trampled u; b
the constitutional amendments by the 39t
or 4‘zmll Ct;jnslitutinn Amendment. It
was only when it hit them, that

ealised "what had come about. they
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Sir, the position regarding amending
the basic structure of the Constitution has
completely changed after the abolition of
the right to property and it will be desir-
able to revert to the position as it existed
after the Supreme Court judgment in the
Golaknath 5

If, however, a reserve power foramending
the basic structure has to be kept then, it
should be done in the manner indicated in
my amendment so that all shades of opi-
nion have their full representation.  If we
have the two-thirds majority by legislatures
and two-thirds of the legislators voting,
then, probably, we willhave a fair index
of the opinion of the people and their re-
presentatives. Thisidea about a reference
to the people of course gets established even
without the referendum. I think such an
amendment will be more practical. That
was why I said that I would rather prefer
the position after Golaknath case judgment
restored minus the clause about the pro-
perty.

SHRI SAUGATA ROY: Sir, in
opposing this amendment to Clause 45
in the Forty-Fifth Constitution Amend-
ment, I am faced with a problem of all
those honest men who want to oppose the
bogus but populis, and apparently, populis
case. I fail to understand what the Minis-
ter is trying to do. After all he is going to
give the power to the people in changing
certain features of the Constitution. But, if
you really go tointo it actually he is trying
to keep the old pledge of his party which
was given in regard to the case of Kesha-
vanand Bharati. There the Supreme
Court decided that under the Constitution,
there are certain basic features which
cannot be disturbed. It was a very
narrow majority judgment decided by
seven 1o six in the Supreme Court. They
gave a certainstructure to the basic features.
It is the backdoor attempt to bring that
basic feature concept into our Constitution.
‘That is why we feel that we should oppose
it,

Now, with regard to the basic features
also, Mr. Shanti Bhushan has mentioned
certain things, that is, impairing the
democratic rights like abridging or taking
away the rights of the citizens. The judi-
ciary has to be fair and free. How to do
that without compromising the indepen-
dence of the judiciary etc.? There is no
proper definition of basic features in the
Constitution ; these basic features do not
appear in the Constitution itself.

Shri Shanti Bhushan has said that these
are the basic features. Mr. Somnath
Chatterjee who spoke from his party’s
point of view naturally said that the federal
structure should also be the basic feature;
then somebody will come and say that
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federa, yuasi-capitalistic  structure shou
also be basic features, Then the Supreme
Court can at any time decide that a certain
clause, a certain thing, to be the basic
feature of the Constitution. So, this
clause is meant to make the Constitution
unamendable. Any Constitution has to be
a living vibrant and a growing mechanism,
If there is an attempt to make the Consti-
tutiop a stagnant mechanism, a stagnant
document, then there will be O]l)pcsition
from all sections of the people. Shri
Shanti Bhushan is actually not trying to
give the people the power but he is trying
to prevent amendments to the Constitution,
In a certain clause, one thing that is in.
volved is referendum. 1 am not going
into the procedural problems. That has
already bzen pointed out by my learned
{riendsfrom the Janata Party so thoroughly.
Itraises another fundamentalthing. That
is about the supremacy of Parliament.
There are Praja-Socialist people in the
Janata Party who should remember about
Nathpai's Bill who warked hard to bring
forward a bill to establish supremacy of
Parliament over the Supreme Court. Now
that concept is sought to be diluted.
You are giving freedom nof to Parliament
but to the people. But, you cannot have
two  supremacies—onec  Supremacy of
the Parliament and another supremacy of
the people. After all, you have give
supremacy the Parliament; Parliament
represents the opinion of the people.

The Law Minister was himself saying
after all how can we expect Parliament can
gomad. Ifyou do not expect Parliament
can go mad then why are vou making this
mad provision of referendum.

MR. DEPUTY-SPEAKER : Please

conclude now.

SHRI SAUGATA ROY : Lastly, this
50 per cent business.  Now, Sir, 51 per cent
members resent and voting out of them
majority can change the Constitution. It
will be setting a very dangerous precedent.
Supposing there is a RSS government at
the tre and wants to convert India into
a Hindu Rashtra then it will mean that 20
per cent population of the country is
enough to convert India into a Hindu
Rashtra. So, it will be setting a very
dangerous precedent. Sir, it has been
shown before that Hindi speaking North
can dominate Parliament. We have
accepted that butwe are not prepared to
acceptitfurther by enshrining 1t in the
Constitution which will give rise to fanati-
cism. All campaigns in a referendum will
be marked with fanaticism. So, my sub-
mission is that in the name of giving power
to Parliament a dangerous concept is
sought to be introduced in the Constitution
and we should oppose this and we are
opposing this Clause with all the force at
our command.
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SHRI NARENDRA P. NATHWANI
(Junagadh) : Mr. Deputy Speaker, Sir,
I have moved my two amendments beari ng
Nos. 150 and 151. By my first amend-
ment 1 am opposing the second proviso
which is sought to be added. Several
speakers who have taken partin thisdehate
have opposed it and have tried to point out
that it runs counter to the ratio in Kesha-
vanand Bharati's case. Of course, there
isafurther referencein the provision sought
to be made that apart from Parliament
passingsuch amendmentthose amendments
have to be approved by the people by a
rc.I'ErEI'_ldum and, there ore, it is necessary
to point out whether the decision in
Kguhavar!md Bharati’s case at all affects
this position or not. Mr. Secrvai, an emi-
nent and distinguished jurist has pointed
out in his recent book on Emergency
pointing out that having regard to the de-
cision of Keshavanand Bharati, referendum
is not a method which could belegitimately
resorted to for altering the basic structure
nor does he consider it an appropriatc
force of making amendment of the natur.
indicated. He says that the question o.
amending basic features with reference
to referendum was  exhaustively and
cllaborately discussed in Keshavanand
Bharati’s case but the Supreme Court has
not even remotely referred to referendum
asa means of altering basic features.
Therefore, 1 share the grave doubt ex-
pressed by the previous speakers. ([nterr-
rubtions)

Therefore, the matter boils down to this
that unless ratio in Keshavanand Bharati's
case is reviewed the present amendment
Seems to run counter to that.

I fail to understand what has promted
the hon. Law Minister to resort to this
device. Even on merits, as several other
hon.rMembers have pointed out, even in
regard to Referendum,—apart from its
being a very costly ting, apart from its
feasibility,—what is it that you are now
secking to do by the present provision.

As my hon.friend Dnmglefthasjust now
pointed out, 51 per cent of the voters should,
participatein it. Therefore, ultimately, if
26 per cent of the voters support certain
mmd{nmts. they will have the sanctions
of altering even the basic structure of the
Constitution. My point is, you should
not trifle with basic features in such a
manner,

Ifyoureally want to ascertain the wishes
ofthepeople, the first thing that you should
guard against is to see that the people are
not caught temporarily, even for a transi-
tion period, in a whirlpool. We have -
seen, Sir, that tn,:l\ren under a dictatorial
regime i1t 1s possible to get even er cent
of the vote and destroy the ?iomﬁocratic
nature of the Constitution. Students whe
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[Shri Narendra P. Nathwani ]

have studied the way in which the Weimar
Constitution was wrecked under Nazi
Regime know the position. This is an
illustration in point, Therefore, even if
you want to keep the provision regarding
Referendum, kindly see thatin w%latever
device youadopt atleast 51 per cent of the
citizens who are voters, who are entitled
to vote, support those amendments. This
is my request and with these words, Sir, I
have done.

SHRI VAYALAR RAVI : Mr. De-
puty Speaker, Sir, I do not want to repeat
what my hon. friend Shri Saugata Roy has
said already. I fully appreciate the argu-

ments with which some Members of the
Janata party also opposed this Clause.

I would only wish to impress upon the
Law Minister that instead of standing on
false prestige he may kindly withdraw this
unwanted clause which he wants to add to
the Constitution of India.

We people, especially those of uswho are
coming from the southern part, thesouthern
States, have got our own genuine fear.
That fear is based mainly on the question
of language, on the question of the secular
character, on the question of the Centre-
State relations and so on. These are all
inter-linked subjects. Thesubject Centre-
State relations is a very important one es-
pecially in the context of the coneept of the
federal structure in our Indian Constitu-
tion. The hon. Law Minister, I am sure,
will agree with me that even the founding-
fathers of the Constitution never imagined
that the emergency provision will be used
or misused to this extent during the 19
months of emergency.

s . =

S0, my question 1% this. What guarantee
can he give to the country and to the Par-
liament that this Clause will not be misused
by somebody in future, that it will not go
against the interest of the nation and so on
Sir, I have very suspicion that this is an
attempt—directly and indirectly-to impose
Hindi on the non-Hindi-Speaking people.
T wish to point out that this attempt will
have very seripus and very disastrous conse-
quencies. And so far as Centre-State
relations are concerned and fiscal matters
are concerned, certain things are more
authoritatively asserted by the Centre and
even the federal structure of the Constitu-
tion can betaken away by any person who

may come in future as the ruler of the
country.

So, I hope that the hon. Law Minister
will not give any ortunity to anybody
to do anything which is againt the interest
of the country. I only hope that he will
withdraw this clause. I oppose this
clause.
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after line 25, insert—

“(v) changing the system offunctiom’n;
of joint responsibility of the Council.
of Ministers headed by the Prime
Minister, or”

oowT gizgmr & w7 guiEw
w3 wEd 4 amgd A, a1 Gfaduw
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wfgarm  Ffasadl Fggee fF=T
foar ar =it s agfaia femr-
a1 f& S5z furew sgawser )
# =g g o o ¥ oy agw i @
aifg 1 FEfew &=t Wt dfes
wrad # wfae 3 3T Wfgg

AUFHTCATHI 0T ¥
Page 13, lines 40 to 42,—
omil ““voting at such poll and the voters.
voting at such poll constitute not

less than fifty-one per cent of the-
voters entitled to vote at such poll.”
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Page 13,—
after line 42, insert —
“*(iii) after the approval of any such
amendment by  the peopleof”
India, such amendment can be
revoked by the people of India on
areferendum held ?car the purpose
after a resolution is passed in each
House by majority of memkers.
present and voting. The majo~
rity of the voters voting at such

poll shall approve the revocation
of such amendment.”
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SHRI C. K. CHANDRAPPAN (Can-
nanore ): We support, in principle, the
iidea of referendum which has been ad-
vanced by the Government. We have
had two kinds of experienee in our country
in the past: one, the Supreme Court of
this country took the position that Parlia-
ment had no right to amend the Consti-
tution, i.e. in the Golak Nath case; and
later, after Parliament reversed that posi-
tion, in Keshavanand Bharati case the
Supreme Court said that Parliament can
;amend the Constitution,but not its basic
structure. Here, by this amendment, we
make an advance over that position, and
say that Parliament can amend the Cons-
titution, but that in relation to funda-
mental propositions, it should be ratifed by
the people; i.e. to say that we go to the
people who are the supreme in a demo-

cracy. That is why we supported this
principle of referendum.

We have had, at the same time, another
experience of how Parliament was misused
:in the name of supremacy of Parliament.
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We believe that Parliament must be sup-
reme in a democracy; but we have seen
the aberrations, viz. that in the name of
exercise of supremacy of Parliament, its
powers were misused. and the Constitution
was amended in such a fashion that we are
to-day again sitting and amending the
Constitution. These two extreme pro-
positions should not be there. As a third
course, we agreed that vou go to people
to amend these things which you consider
to be fundamental. Thatis why we a

with this proposition made by the Minister
At the same time, in our amendment No.
292 we propose to include certain other
things also which we consider to be funda-
mental. Oneis regarding the Parliamentary
and Cabinet form of Government.
There was a third proposition posed,
posed even in the days of Indira Gandhi
viz. whether we should have a Presidential
form and whether we should have a system
whereby the son will succeed the mother.
That should not be there. Here again,
we hear the same voice from the other side,
from some of the Janata Members, viz.

.that we should have the Presidential form of

Government. (Inierruptions). So, let us
put that question also to the people—if
such changes are sought to be made.

Another thing is about the collective res-
ponsibility and the accountability of the
Council of Ministers to the House of the
People. This, we think, cannot be amen-
ded without getting the sanction
from the people. When I say this, I do
not agree with the proposition made by
some of the learned jurist Members of this
House who said that they were culogizing
the wisdom of the Supreme Court in decid-
ing, rather sealing once and for all, the
basic features of the Constitution as some-
thing fundamental and unamendable.
We do not agree with  that

roposition. If  that happens, and
if you make a Constitution unamendable,
itwillmean that you make the Constitution
such a thing that it will not respond to the
wishes and aspirations of the people, living
generations after gemerations. We think
that the Constitution should be amendable
and that it should respond to the aspira-
tions and desires of the people who live
after our time. We are to-day reflecting
the people and their desires to-day.
Tomorrow a different set of people will
live, who may have a different desire: and
that desire may not be understood by us.
It need not also be understood.
If that is the majority desire of the people,
that should be reflected in our Constitution
tomorrow. That is our proposition. But
if you accepts the idea that certain basic
features of the Constitution should be
sealed and made an eternal truth once for
all, there is only one method left for us to
challenge the Constitution, i.c. to challenge
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the Gonstitution in the streets. That is not
goad for democracy. This is-what [ would
like to -remind the protagonists of basic
features.

SHRI SHYAMNANDAN MISHRA
(Begusarai!: Sir, broadly speaking, I am
not very enthusiastic about the provision
for referendum. The main reason for
that is that [am afraid that instead of
solving certain problems we have in our
minds, it might complicate them. 1t may
be very expsnsive. That is obvious
enough. At the same time, it may be
infructuous. If there is no 519, of po“ins
it will be completely infructuous. Se, you
go on having referendum after referendum
and this country would be a country of
referendums.

What exactly this amendment seeks to
do is to find a way out of the conflict that
arises b=tween the ratio in Keshavanand
Bharati case and the Forty-second Amend-
ment. That is preciscly the purpose of
this amendment. In one sense, the
amendment confirms the ratio in
Keshavanand Bharati case. In
another sense, it contradicts it. It con-
firms it in the sense that it also recognises
that there is something like a basic frame-
work of the Constitution. It also spells
out the ingredients of the basic features of
the Constitution, as the judgment in Kesha-
vanand Bharati case sought to do. So, it
confirms the ratio in the Keshavanand
Bharati case. But whereas the judgement
in Keshavanand Bharati case says that the
basic frame-work of the Constitution
could not be destroyed or altered,
this am=ndment says that it can be destro-
yed and altered beyond recognition. The
change here in the amendment postulates
that this can be done not through Parlia-
ment but through referendum. But, it
does mean that the basic features of the Gons-
titution can be destroyed or altered. So,
it negatives the ratio in Keshavanand
Bharati case. My fear is, as pointed out
by the Lion. member sitting at my back,
that it might conflict with the judscmmt
in the Keshavanand Bharaticaseand there-
fore, it might be held to be invalid. For
so far it is the ratio in the Keshavanand
Bharati case that holds the field and that
isthelaw oftheland, Butifyougo :}gains:
that ratio, you are sure to invite the Verdict
that it is against the ratio in Keshavanand
Bharati case,

The main  point to  be conside-
red by the House is, whether what
the referendum would seek to do would
be an amendment or an abrogation of the
Constitution. There can be a different
forum for the amen dmentofthe Constitu-
tion, but there cannot be a new forum for
the abrogation of the Constitution. This
referendum would be for the abﬂgntion
of the Constitution, What an amendment
can be made to mean is that it would
bring about changes in the Constitution,
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while the identity, the personality, of the
Constitution would survive those changes.
But these ingredients of the basic features
of the Constitution, which are sought to
be referred to the people, can be destroyed
through the process of referendum.  So,
it is my humble submission, it is not an
amendment that is sought to be made,
but it is an abrogation of the Constitution
that is sought to be done through the
referendum. Therefore it must not be
L::dld in order and it cannot be held in
er.

There is also another aspect to be con-
sidered. If there is any amendment of °
the Constitution which the Supreme Court
says is against the basic features as adum-
brated in Clause 45 which we are consi-
dering just now, then would that amend-
ment of the Constitution be not invalid?"
Or, would that amendment be again re-
ferred to the people at a referendum ?
What would happen? There might be a.
number of amendments which might be
Jjudged by the Supreme Court as going
against the basic features of the Constitu-
tion as laid down in Clause 45 also. If
that happens, then what would be the at-.
titude of the House in that matter? When
the judgment comes [rom the Supreme
Court, would you again refer these issues to
the people at a referendum ?  That is also -
a problem which it seems, has not been
considered by the Government.

SHRI VASANT SATHE (Akola):.
We will have a perpetual referendum.

SHRI SHYAMNANDAN MISHRA:
There is a third aspect which also seems
to have escaped the attention of the Govern-
ment. You leave out many things which
might constitute the basic features of the-
Constitution. Oneor two things have been
pointed by the hon. Members from the
other side.  One was the federal character
of the Constitution, The second is the
republican character of the Constitution.
Do you think the question whether we
should become a monarchy can be referred
to the people of India? The republican
feature of the Constitution has been ad-
judged to be one of the basic features of
the Constitution in the Keshavanand
Bharati case, but that is not included here,
I am not suggesting whether that should
also be included. The list cannot be
exhaustive by any means. But it needs to-
be emphasised that you are leaving out
some other aspects of the Constitution
which can be considered to be the basic
features of the Constitution. Then Con-
sider the answerabilitv to the Lok Sabha,
So far as the Government is concerned, it
is answerable to the Lok Sabha. Can it
be changed? If you change that and you
say that it does not come within the basic
features, what would ha to that?"
Would that be changed? I am only illus-
trating that you cannot make the list ex-—
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[ Shri Shyamnandan Mish a]
haustive and then if it is so, it would be
‘open to anybody to claim that he can seck
to change those features of the Constitu-
tion. That would be a very dangerous
proposition to enunciate.

18 hrs.

1 would, therefore, repeat that this pro-
‘vision of referendum does not seem to be
any solution to the problems that we have
in our mind.

Coming precisely to my amendment,
which uire only half a minute,
—1I have only illustrated what I want to
emphasize clearly — for us the secular
ch of the Constitution or the
democratic character of the Constitution
is non-votable, non-negotiable. We
cannot leave itto the tender mercies
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of 26 per cent of the electorate to
change the secular or the democratic
character of the Constitution, Tt
would be the rule, in a sense, by
26 per cent of theelectorate; to that we

.cannot subscribe. So only to emphasize

this I have brought this amendment,— at
least the democratic and the secular charac-
ter of the Constitutiond should no be
amatter to be referred tot the peopl at
a referendum. Otherwise, my basic
position is that the provisionf of reeren-
dum should be reconsidered am the
Government should drop it.

18 o1 hrs.

The Lok Sabha then adjourned till Eleven
of the Clock on Tuesday, August 2, 19578/
Sravana 31, 1900 (Saka).



