"
N

i
Pl

g |
G o .1U.
il
]
= |
- .}
.

u.-..r
¥4
]
¥
-y i L
LLE 1
i
M
|..u..“.. [
.- I-__...
P
T b
{1 i
=i
g ]
LT ...-.
2 N
s B
f

,.
sy
=

Josm




- - |4 = o
T : "‘3&'—-’:'1 - - :
- C et e T I L. — N e
- = 2 - By et
e LAt s gl == eha s -
a‘!‘i‘*""._-r':%h e iR e T
R o s o P P
R e
=

o o e g
= f.::,:'F‘ "'r':.:'i—_. 1 _| ;E“;_.J_:"

X g %ﬁ":ﬁ.
-

--'.--- n.: hji-":*.;

S S
R C Ul

SN
BT ety
LT ¥ e
.'% ;e :I.#-_-'__.. P ‘-
: ‘-1-.'4‘1'-.':.‘ :.-.-"I'".r o

1"— v T i 4 & &
=l TP e W el PR

L e A

i iy Y -

» o L o M,
ool N A
. et 3 'ﬁ’ i .

-




., e S

:
|
1
i
i JCINT COMMITTEE ON THE LOKPAL BILL 4455
CONTENTS
4. Composition of the Joint Commitiec . - " . ‘ : : T (aix)
2. List of Witnesses . : : : : . . . - 2 . (v)
§
o




JOINT COMMITTEE ON THE LOKPAIL BILL, 1986
COMPOSITION OF THE COMMITTEE

#Shri Somnath Rath—Chaurman@
MEMBERS

Lok Sabhg

#

3 00 ~1 oy O s W o

. Shrimati Basavarajeswarl
Shri T. Basheer
Shri H. K. 1.. Bhagat |
Shri Manoranjan Bhakta
. Shri P. Chidambram |
. Shri K. P. Singh Deo
. Shri Sharad Dighe
. Shri Indrajit Gupta
. Prof. M. R. Halder .'-
. Shri R. S. Khirhar.- '
Shri P. Kolandaivelu
. Shri Y. S. Mahajan
. Shri Braja Mohan Mohanty
. Shri Priva Ranjan.‘Das Munsi
. Shri D. K. Naikar
. Shri C. D. Patel *.
18. Shri Aziz Qureshi |
#19. Shri Ram Swarup Ram
90. Prof. N G. Ranga
91. Shri C. Madhav Reddy
¢,929. Shri S. Jaipal Reddy
23. Shri Ebrahim Sulaiman Sait
24. Shri G. G. Swell
25. Shri K. P. Unnikrishnan :
$26. Shri Ram Singh Yadav |
o7 . Shri Shyam Lal Yadav | I
98. Shri Zainul Basher |
£29. Shri Zainal Abedin :
30. Shri Asoke Kumar Sen |

&
et et g = = el
1 U1 b WO

Appointed as Chairman :&.e.f. 24-7-1656 vice Shri Brahma Duit resigned fmin the
“Committee. - '

£Appointed w.e.f. 23-7-1986 vice Shri B. V. Desai died and Sarvashri Brahma Dutt, Eﬂiﬂﬂtdﬂ
Raleiro and Prof. K. K. Tewari resigned from the Committee. ’

o/ Appointed w.e.f. 26-2-86 vice Pro-. Madhu Dandavate resigned f;’um the Committee.
$Appointed w.e.f. 6-4-87 vice Shri Mool Chand Daga died.
£Appointed w.e.f. 9-3-88 vice Shri Ajit Jumar Saha resigned.

i1l



~ s 3 U
33
33
£ L£34.
35.
: 36,
37
JREEE |2
§& -39,
% *24(0.
o 4],
i . Shri Parvathaneni Upendra
' @43.
; 44.

@ @45.

W b

d

13
2.

iV

Rajuyag Sabha

Shri Lal K. Advani

Shri Aladi Aruna-aliags V. Arunachalam
Shri Anand Sharma |
Shri Hansraj Bhardwaj _
Shri Darbara Singh
Shri Baharul Islam

Shri Murasoli Maran

Shri N. K. P. Salve

Shri P. Shiv Shanker -
Shri Bir Bhadra Pratap Singh
Shri P. N. Sukul

Shri Raoof Valiullah
Shri Virendra Verma
VeeANEIAT N

SECRETARIAT

Shri K. C, Rastﬂgi__.fuiﬁt Secretary. N
Shri G. S. Bhasin—Deputy Secretariy. e
Shri Swarn Singh—Officer on Special Duty..

LEGISLATIVE COUNSELS

. shri S. Ramaiah—Secretary.

Shri C. Raman Menon—Additional Secretary.

Shri B. K. Samaddar—Deputy Legislative .Counsel.

Shri Manish Behl—Secretary.
Shrimati B. Sen—Joint Secretary.

3. ohri Hazara Sicgh--Deputy Secretary.

]
Raiye &

—iem

pl%inttd w.e.f. 22-5-86 vice Sarvashri R. Mohanarangam and Sultan Singh retired from
abha,

@Appoint

Committee.

-+Shri P. Shiv Shanker, on this retirement from Raj

Committee w.e.f. 13-8-87, Rec-appointed w.e.f 27-5-87.

££Sarvashri Lal K. Advani and Hansraj Bhardw
ceased to be members of the Committee w.e.f. 2-4-8

@@>Shri Dipin Ghosh resigned w.e.f. 12-5-88,

ed fw.e.f. 7-5-87 vice Shrimati Pratibha Devi Singh Pati] resigned from the
ya Sabha, ceased to be member of the

aj on their retirement from Rajva Sabha
8. Re-appointed w.e.f. 13-5-88,

e |



e

WITNESSES EXAMINED

-

S. Name of Association/Organisation/ Date on which Page
No. individualfete. evidence takea No.,
1. Shri U.C. Agarwal, 29-6-1988 3
Central Vigilance Commissioner,
Government of India, New Delhi.
2. Ths= Indian Institute of Public Administration, 15-7-1938 24
New Daelhi.
Spokesmen :
(1) Prof. K.S. Shukla
(ii) Dr. S.S. Singh
3. The Bar Coungil of India, New Dazlhi 10-9-1988 41
Spokesmen -
(i) Shri V.R. Reddy, Chaiirmin
(if) Shri Chimn Lal, Vicz-Chairmn
(iif) Shri O.P. Shrma, Member
4. Dr. L.M, Sinzhvi, New D:lhi 12-1-1988 55
5. Justice, P.N. Bhagw.ti; Naw Dalhi (Retd.) 18-7-1988 77
6. Shri P.M. Bik:hi, Formzrly M2mbar Law 18-7-19838 83
Commission, New Delhi
7. Shri D. Sena., - 19-7-1988 94
Formerly Director (CBI)
8, Dr. P.N.S. Patro, 19-7-1988 104

Head of the Dzpartment of Politica). Sciencs,

KSUB C:llege, Bhanj Naigar (Oriss a)




LK

JOINT COMMITTEE ON THE LOKPAL BILL, 1985

RECORD OF EVIDENCE TENDERED BEFORE THE JOINT COMMITTEE ON THE LoOKpar
BrL, 1985

Monday, the 29th June, 1987 from 1500 to 1710 hoyrs in Committee Room ‘C’,
Pariament House Annexe, New Delhs, :

PRESENT
Shri Somnath Rath—Chairman

MEMBERS
Lok Sabhg
Shrimati Basavarajeswari | '
Shri Manoranjan Bhakta | I
Shri Sharad Dighe ‘
. Shri Indrajit Gupta '.l
Shri R. S. Khirkar {
Shri P. Kolandaivelu |
Shri Y. S. Mahajan i
. Shri Braja Mohan Mohanty | i
. shri D, K. Naikar
. Shri Cy DL Patel
. Shri Aziz Qureshi , 'i
. Shri Ram Swarup Ram
L0 1N xe AN pgaT =
. Shri C. Madhav Reddy :
. Shri Ajit Kumar Saha “ '
. Shri Shyam Lal Yadav
Shri Zainul Basher !

© 0 NS U W

=t e e e e e e e e
1 & U oW N H O

Fafan
[ i ™ |

Rajya Sabha | J

19. Shri Lal K. Advani | :
| 20. Shri Aladi Aruna alias V. Arunachalam : A
:F 21, Shri Anand Sharma | } -
22. Shri Hansraj Bbardwaj { : " il ‘1
23. Shri Darbara Singh | 4 | St
24. Shri Dipen Ghosh | e e jR
95. Shri Baharul Islami | SO R TR ' 5 onss
| 96. Shri Bir Bhadrg Pratap Singh | '°° © Sl e e
X 27, Shri P. N. Sukul Ly __if“ ot i '* _ i
| 28. Shri Parvathaneni Upendra ! o2 g | ‘ o :
* 20, Shri Raocof Valiullah ! e BTG ST i
#&¢ 30. Shri Virendra Verma e P : G50 e B



2

SECRETARIAT
1. Shri K. C. Rastogi—Jeint Sécretary
2. Shri G. S. Bhasin—Chief - Legislative Committee Officer.
3. Shri R. S. Muni—Senioy Legislative Committee Officer.

4. S;il-l‘i S. P. Gaind-—Senior Legislative Committee Officer.

REPRESENTATIVE OF THE DEPARTMENT OF PERSONNEL AND TRAINING
Smt. K. N. K. Karthayani—Director (Vigil),

— v

REPRESENTATIVES OF THE MINISTRY OF LAW & JUSTICE
(LEGISLATIVE DEPARTMENT)
1. Shri S. Ramaiah—Secretary
2. Shri B. K. Samaddar—Deputy Legislative Counsel.
3. Dr. D. K Jain—Joint Secretary and Legistative Counsel.

WITNESS EXAMINED

Shri U. C. Agarwal, Central .Vigilance Commissioner, - Government of
India, New Delhi. '

4%



(3

L&)

* proceed. may

MR. CHAIEMAN: Now, the hon.
Memberg might be knowing that we
have postponed our visit tg Gujarat
on the advice of the State Govern-
ment. Today, we will take the evi-
dence of Shri Agarwal, Central Vi-
gilance Commissioner. He has already
given a note on Ombudsman which
hag. already been circulateq among
the Members. Now, after taking his
evidence, we can call the Bar Coun-
cil of India and also the representa-
tives of the Indian Institute of Public
Administration in the month of July
1967. If 1t is not suitable, we can
call them after the monsoon Session.

SHRI P. UPENDRA: You can call
them for giving evidence some time
in the middle of July, that is, on 15th
of July or so.

MR. CHAIRMAN: Yes, we can call
them on 15th afternoon. The hon.
Members will be informed of this well
in advance.

(The witness -was then called in and
he ook his seat)

MR. CHAIRMAN: Mr. Agarwal,
your note on the ILokpal Bill has
been received and it has been cir-
culated to the Members of the Com-
mitfee. Now, the questionnaire has
also been sent to you which will form
the basis for evidence you will be
giving this afternoon. Now, before
We take up te questiong before we
I draw wvour attention
to Direction 58 of the Directions by
the Speaker which reads as follows:

“58. Where witnesses appear be-
fore a Committee to give evidence.
the Chairman shall make it clear 1o
the witnesses that their -evidencs
shal_l be treated as public ang is
liable to be published, unless they
specifically -desive that all or' ~any
part of-thesevidence given by them
is to be trealed as confidential, Tt
shal] however, be explained tg the

witnesses that even though they
might desire their evidence to be
trealeq as confidential such evi-
dence is liable to be made available
to. the Members of Parliament.”

SHRI U. C. AGARWAL: There are
a number of questions given in the
questionnarie eleciting views, They
indicate that the scope of the Bill
could be widened and the definition
of “public functionary” could be wi-
der and the allegations which are con-
fined only fo corruptions could also
be more. I understand from some of
the questions that the scope of the
legislation could be wider. Now,
this Bill indicates that the purpose
is only one and that is regarding the
allegations of corruption and the per-
sons covered are only the Union Mi-
nisters, Ministers of State, Deputy
Ministers, etec. Now, if you take thatl
into account perhaps the scheme of
this legislation is all right. In one of
the States, that is, in Kerala; they
have enacted a legislation for preven-
tion of corruption among the “public
men"” and the scope of the persons
who are within the ambit of this Act
is wider. That includes not only the
Ministers but alsg the Members of
the State Legislature, Trade TUnion
Leaders, and even those holding
office. of President, Vice-President,
Secretary, etc. ﬂf varioug political
parties. But here in this Bil] the

- intention is only to confine the Juris-

diction to the Union M‘lmsters and the
complaint also hag to relate only fo
complaints of corruption and nothing
else.

Well, one of the questions is whe-
ther mis-conduct, mal-administration.
grievances, abuse of power. etc.
could alsp be included in the scope
of the Bill. Now, if you do  that.
perhavs the scope will be top wide
and the scheme of thmgs would  be
quite different. The exammatm;; of
mal-practices and mal-administration.
their investigations and enquiry are



of a different tvpe. For mal-admi-
nistration and grievances, the enquiry
should be less formal. Thigs 18 dis-
tinet from the formal procedure In
case of allegations of corruption
. where a complainant who has to file
an affidavit, and is also liable to be
punished in case the complaint 1is
false., The general practice in case of
mal-administrative inquiry in that the
complaint is dealt with in a more
speedy manner, in a less formal pro-
cedure. Normally there is no pro-
vision for punishment in such cases.
While complainfs of malpractice and
allegations of corruption are @ more
serious affair. Naturally the com-
plainant also must have some fear to
avoid making a false complaint. The
legislation therefore says that in case
the complaint of corruption is found
false, the complainant is liable to
punishment. Therefore, the inquiry
procedure that has been laid down in
the Bill i more formal and perhaps
more time taking. Therefore, perhaps
rightly in the same Bill ‘grievances
and mal-administration” has not been
included. It deals only with mal-
practice or corruption and only with
regargd to Ministers. There 15 also a
suggestion as to whether officers of
the level of Joint Secretary and above
.may not be included. Here again for
the same rTeasons I would suggest,
perhaps they may be kept out. More
over already there is arrangement 10
deal with complaints against Govern-
ment servants, whether they are Se-
cretaries or Joint Secretaries. Ano-
ther scheme of things and arrange-
ments are already . there and there
are competent authorities to deal with
them in this new scheme. From that
angle there is no need to include
them. If we widen the scope of the
present Bill to include others, per-
haps the focus may become different.

Another point that I would sug-
sest for consideration is with regard
to the provision that the Lokpal is to
be a Judge of the Supreme Court.

MR. CHAIRMAN: Tt ic mentioned
Yere, ‘or 2 person qualified to become’,

SHRT AGARWAIL: The legal exper-
tise of this person appears to be the
main idea behing this, but the ex-
perience of other countries has been
that there are equally competent per-
sons in other fields who can perform
these functions as well. Some crities
have even said that the non-lawyer
Ombudsman is generally betfer than
the lawyer-Ombudsman. There is no
hard and fast rule laid down that he
has to be a Supreme Court Judge or
2 legal expert because the Lokpal is
only an investigating ageney. If the
complaint is found to be genuine and
some action iz recommended by the
Lokpal, the matter has in any case to
go before a court of law. If it is a
matter of corruption ang if the alle-
gation of corruption is established by
ihe Lokpal, then that is not the end
of the matter. It has to go to a law
court for trial and punishment. There-
fore, the Lokpal himself need not be
a judicial officer; he musg apply a
broad administrative view in his in-
vestigation of the truth of the com-
plaint. Of course, the natural justice
aspect has to be kept in mind. He
should be in a position to competently
investigate the complaint by
virtue of his experience of adminis-
tration. He must also have to keep
in mind the = various considerations
that go intg the decision making in
Govt. Everything is not always re-
corded in writing before ftaking a
decision in Govt. Some times only
broad points are indicated as to wWhy
a decision has been arrived at. From
that angle it is not necessary that the
TLookpal investigating this must be a
lawyer or a Judge. SO, it ig for con-
sideration whether it can be left to
the Government to appoint a Lokpal
without restricting the choice to a
Judge. I would also suggest that
insteag of “a Lokpal” perhaps the

provision should be ‘one or more Lok-
pals’. There are other things where
action is required by him. So, per-
haps more than one Lokpal is better.
In some cases the Judgment of more
thap one persan would be desirable
rather tham of Oone man. |

e
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One more aspect that has been tho-
ught is this. The question that has
been raised igs whether the proceed-
ings should be in camera or private,
Normally in thig king of legislation,
in other countries alsp the inquiries
dre private, but at the end of the In-
quiry, after the report is drafted, the
Ombudsman normally prepares a
summary of his inquiry. When he
sends it to a competent authority, thete
is a summary of it giving the allega-
tions and his findings. That summary
ig releaseq to the press after the re-
quired time so that people are in a
position to know what were the al-
legations and what were the findings.
Public cannot be totally kept in dark.
Tt is true that an open inquiry is
likely to vitiate the atmosphere and
create prejudice in the public mind.

‘Therefore, it is desirable that the Lok-

pal should proceed without the glare
of publicity, should calmly apply his
mind and come 1o the conclusions. It
shoulg not only be fair, but it should
also appear {o be fair to the public
and from that angle the report should
be published. It should be obliga-
tory on the part of the competent
authority to publish the Lokpal's re-
port maybe after 90 days. So, affer
90 days his report should be publish-
ed while the inquiry should be in ca-

mera, as has been mentioned in the
Bill.

The action starts on the basis of a
complaint. Unless there is a com-
plaint, the Lokpal does not take ae-
tion. On the other hand the Gov-
ernment may refer something to Lok-
pal for inquiry. In some cases there
ig a provision that Ombudsman can
suo motu act if there are complaints
in the press or elsewhere but nobody
is coming forward with a specific com-
plaint. Then he may come forward
and investigate it. So, it is for con-
sideration whether that power can be
given to Lokpal.

MR, CHAIRMAN: What is your

SHRI AGARWAL: I think it would
be desirable to give the power of
taking suo motu action. Under cer-
tain circumstances he may take suo
motu action. If there are more than
one person as Lokpal perhaps it would
be desirable that the power to inves-
tigate on his own should also be there.

MR. CHAIRMAN: You say more

than one. How many persons should
be there?

SHRI AGARWAL: Three should be
all right, Ong of them may be call-
ed Mukhya Lokpal. This man must
be politically distinguisheg person
from any field may even be polities.
He may be a man from Finance or
from persons who are experts in man-
agement, finance and administration.

It neeq mot be that the decision
must be always by the three personss.
The three may themselves investigale
or divide the work. The Mukhya Lok-
pal may also investigate in a parti-
cular case of importance. In al] the
cases it is not necessary that all shoulg
investigate. The appoiniment may
be for a term of 4-5 years. But the
person be made eligible for re-ap-
pointment for two terms. That is to
give stability to the institution. One
acquires experience if there are two

terms of 5 years. If is more conve-
nient.

Another poing raised is with regard

to punishment to the complainant—

whether it should be twg years im-

prisonment in case the complaint is

found to be false, the minimum
punishment is of 1 or 2 years and a
fine of Rs. 50,000. To me it appears
to be rather on high side. The
punishment should not be more than
6 months imprisonment and fine
should not be more than Rs. 2000 or
Rs., 3000. Of course, it is true that
in all cases, there should not be puni-
shment. Punishment should be only
in cases where the complainant has
knowingly and infentionally made a
false complaint, Sometimes, a com-
plaint may be false but he may gen-
uinely believa that the allegations areg



true but the investigation has not
found it to be true. In such cases,
there should not be any punishment.

~There is also 2 question whether he
should have his own investigating
agency. Normally he shoulg depend
on the ~ Government investigating
agency—CBI angq other police agency.
It would be desirable if he has a
small nueleus of his own so that they
are able to give technical guidance to
the investigating agency and PTO-
vide some sort of continuity.  He
should have a small cell of his own
for investigation.  When important
inquiries = are undertaken, he may
temporarily take more staff under
him or take the assistance of investi-
gating agency of the State or the
Centre. But he himself should have
2 small investigating cell of his owi.
In the Vigilance Commission, We
have our own investigating agency SO
far as engineering works are COn-
cerned. Whenever investigations  re-
lating to construction works are un-
dertaken, we have our own Engineers
tg investigate. As and when we-1e-
quire more people, we also ask for
-extra help. Similarly,  the Lokpal
should ~alsp have a small investigating
cell’ of their own with Police Force.
But in addition to that, the TLokpal
may ask for more staff when he 1e-

quires.

MR. CHAIRMAN: What is your
experience as the - Central Vigilance
Commaissioner?

I think, this has to be there because
there has to be some appellate au-
thority.

Another point is regarding removal
of Lokpal. Tt is said here, 1t is on
the basis of enquiry by a Supreme
Court Judge. Since his statug will be
that of the C}lief Justice of the Hizh
Court, perhaps his removal should be
in the same manner as that of a judge
of the Supreme Court. Only Parlia-
ment should have the power to re-
move him on the basis of Address
passeq in both Houses of Parliament.

MR. ' CHAIRMAN: In your -article
you have referredq to the Ombuds-
man’s  jurisdiction - to investigate
against the judiciary. Do you want
that this power should be given here?

SHR1 U. C. AGARWAL: That is in
regard to Ombudsmarn, But Lokpal is
to investigate only cases of corrup-
tion and that too against the limited
number of political executives. If
the judiciary aspect is alsg included,
then the scope becomes much wider.

THere has to be some machinery 1o
investigate allegations of corruption
against the judiciary. At the mo-
ment, we do not have any satjsfac-
tory arrangement. However, since
this scheme is meant only for the po-
litical executives, . perhaps the com-
bination - of the judiciary may not be

' . required. That may reguire a diffe-

'SHRI Lot AG%RWA.L: I.t is good rent kind- of -mﬂchiiery. _
to -have a-small investigating . cell , R

with- the: T.okpal of -his -OWn. Of co-
- urse; persons can come on deputation.
- Some posts can ‘be 1.G.. (Police) clc.
But he should be given exira help as

and when required.

e

MR . CHAIRMAN: In the proposed
Bill, the Government servants have
“been debarred from making complaint
“to the Lokpal.. ' ol

- SHRI Ui C.° AGARWAL: This . ~18
o4 -correct  provisions ‘In’ - the --other
legislations also, normally -~ *Goverii=
ment servants are excluded from
making complaints in order to main-
tain their non-political status. They
hould not ehter “into ~-this klflﬂ of

MR. CHAIRMAN: Do yow think

swwhether an ‘appeal -t0 the High Court

“land the Supreme Court qgainst  the
~order of the Lokpal is -in-order? .-

. SHRI U C.-AGARWAL: There has
- tty; be: 'some ‘appeal -provision agamst
o “hisorder when he -punishes a persen.
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politica] controversies or making alle-
gations, since they work under the
political executives. They should
maintain their neutra] ang non-poli-
tical identity.

SHRI H. R. BHARDWAJ: The
existing laws in the country, deal
v-ith the cases relating to bribery and
corruption. They have adequate pro-
vision for punishing even a Minister,
a Minister of State or a Deputy Min-
ister; after the Supreme Court ver-
dict in Antulay’s-case.  Would this
institution of Lokpal give any addi-
tional provision in law to take care
of cases of bribery and Ccorruption
among the public functionaries? Any
public person can move straight-away
the court and prosecute a public ser-
vant. In that background, I want
to know whether the Lokpal would
be doing any additional service to the
society .

SHRI U. C. AGARWAL: It will
be helpful because here the investi-
gation would be by any independent
agency who will go into the official
records. The court procedure 18
different. Here, it is not that formal
When a complaint is made, he makes
- preliminary verification with regard
to the complaint and he himself goes
through the public records and docu-
ments, Here the procedure is not
same as that of the court. That 1S
why, I suggested that the Lokpal
need not be a judge because uliima-
tely, the matter has to go to the court
for punishment. There may not be
really any illegal act but some impro-
pricty might have been committed by
a public servant. In that context,
the Lokpal may make a recommenda-
tion to the effect that the public fun.
ctionary is not fit to hold the post.
The court comes into it when there is
really corruption and some punish-
ment has to be inflicted. But the acts
of impropriety could also be looked
into by the Lokpal.

SHRI H. R. BHARDWAJ: You
may reca]]l that under Section 2(b) a

complaint has been defined which in-

cludes evidence under Chapter 9 of
Prevention of Corruption Act.

SHRI U. C. AGARWAL: This 1s
true. The point is that allegations
relating to corruption and" bribery
should be investigated. While inves-
tigating such allegations, the ; Lokpal
may come to some conclusion. He
may say that while there is no case
for prosecution as the evidence is not
adeguate for prosecution -but still
fhere is a strong probability that
some micshief has takep place. He
could, in that event, recommend that
the person is not fit for holding that
high office. “

SHRI H. R. BHARDWAJ: You
may kindly recall that under  the
present system for punishment of
bribery and corruption, we have @
specia]l provision under Section a(a)
in the existing statute which requires
investization by a designated superior
officer—normally a Deputy Superin-
tendent of Police in the normal areas
and the S.P. in the fowns. So, actu-
ally speaking while he is holding an
investigation he will also hold an
enquiry. After the enquiry, if he
is satisfied with the charges made,
then investigation by the police will
stil] be necessary. Please explain:

SHRI U. C. AGARWAL: Of course,
investication will stil] be necessary.-
We have the investigation of the Lok-
pa] and there is also the enauiry.
But it is really not a binding enquiry-.
In my own opinion it is not 2 bind-
ing one. It is not as binding as an
order of the Court, He merely gives
a report that action should be taken
on such and such lines; that the per-
son should be prosecuted or he opines
that impropriety has been committed
and so some other punishment should
be inflicted on that person. But his
report is not a binding report. He
comes to the conclusion on the basis
of his own enquiry, which, you may
really call as an investigation. But
the thing is that the police is only
assisting  him in the investigation.
Further, normally the process of the
Jaw Court has to be gone through.



‘The Lokpal is really a Commission of
Enquiry. That is all. '

SHRI H. R. BHARDWAJ: In spite
of the enquiry made by the Lokpal,
in spite of the fiindings of the Lokpal,
stil] investigation, and trial will be
necessary for the punishment of the
public servant regarding certain
charges. Will you agree with me?

SHRI U. C. AGARWAL: I think
it is so. That process has to be gone
through Lokpa]l cannot punish on the
basis of his findings.

SHRI H. R. BHARDWAJ: About
the judiciary, will. you agree with
me that the judiciary is independent
in this country and the administra:
tion of the subordinate judiciary is
under the control of the High Court?
Further, no other functionary can
punish them, unless we havye the con-
currence of the High Court.
About the High Court and the Sup-
reme Court, we have got the consti-
tutional prolection given to them. WE€
hava to follow that special type of a
procedure which has been prescribed
under the Constitution. Without such
special powers, the TIokpal may not
be able to deal with judiciary.

SHRT U. C. AGARWAL: With the
present scheme of things, it may not
be possible to deal with the judiciary.
In fact, the functionary to take up
cases against judges has to be a Con-
stitutiona] Authority: Perhaps, it may
be difficult to bring the judiciary
under the Lokpal's purview. That
may 'reguire -a constitutiona] institu-
tion of Lakpal, where the power has
to be given under the constitution so
that he can also deal with the allega-
tions of corruption against the judi-
ciary. For example, in thie Swedish
Constitution, the Ombudsman in.Swe-
den deals with the judiciary. He has
the power even to prosecute the
judges of the Supreme Court. - That
power hag been given to him under
the - Constitution. Whether . Parlia-
mert can give that power under the
Constitution needs examination. The

fact is that the judiciary at present
has g different status.

SHRI H. R, BHARDWAUJ: Sp far as
the Lokpal js concerned, al] that we
can say is that he wil] still be bound
to the two things that have been giv-
en under the General law i.e. before
the public servant is prosecuted, he
must have the protection of an inves-
tigation by a superior authority and
alsp the protection or sanction by the
Head of the Department who is com=-
petent to remove him from service,
In this case also, those protections are
mandatory. Please comment on it.

SHRI U. C. AGARWAL: That can
be amended once there are the find-
ings of the Lokpal. Further permis-
sion, may not be necessary for prose-
cution. The law itself can give power
to Lakpa] and the Lokpal may direct
prosecution. Suppose, if the Lokpal
comes to the conclusion that there is
evidence agalnst a person, then  he
may order prosecution, i.e. a View
should be taken whether the decision
should be Ileft to the Competent

Authority or the Lokpal can he given
that power.

SHRT] H. R. BHARDWAJ: I am
not talking of the Government ser-
vants. According tpo the present de-
finition; the  Minister is 'a public ‘ser-
vant.

SHRI U. C. AGARWAL: There is
no permission as such required. The
sanction can be amended.

SHRI H. R. BHARDWAJ: In this
context. I would like to remind you
about the case of M. Karunanidhl
and Mr. Antulay...

SHRI U. C. AGARWAL: For e€x-
ample, if -the ' Lokpal - recomrhends
prosecution, prosecution can be - done
without going through-aly the other
procedures. That, perhaps, can b€
provided in the present law itself.

SHRI ‘H. R. -BHARDWAJ: -Please
comment 'about the power of sanction
or the powep of investigation? .
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SHRI U. C. AGARWAL:; Investl-
gation is different from the point ol
view. of law. If the evidence availa-
ble is not adequate and if there are
certain lacunae in the evidence; fur-
ther evidence is required and further
investigation is necessary to fill in the
gap. But it is not that the investiga-
tion, ab initio, has to be done for pro-
secuting a person. If the evidence
available before the Lokpal is not
adeguate or if it is inadequate in cer-
tain respects, to that extent further
investigation can be done. If the
Lokpal will also come to the conclu-
sion, on the basis of the evidence be-
fore him, he may suggest as to whe-
ther any further investigation is 10
be done before making any recom-
mendation regarding prosecution.

SHRI MANORANJAN BHAKTA:
Lokpa] is not a court. -

SHRI U. C. AGARWAL: It -is not
s Court. In that sense, he cannot
himself punish. Only a normal law
court can punish.

"SHRI H. R. BHARDWAJ: Regar-
ding the case of bribery and corrup:
tion, investigation requires a special
skil] to catch a person red-handed, to

recover cerfain documents. Don'f you

think Lokpal will seriously handicap-
ped in going into all these things? Be-
cause, as it is, there is a fullfledged
machinery.

"SHRI U. C. AGARWAL: The
point is. that he uses the same machi-
nery i.e, he uses the
C.B.I. prepares the case.,

SHRI H. R. BHARDWAJ: Could
vou tel] under what provision it can
be done?

SHRI U. C. AGARWAL: That has
to be given -under: the law. -

“SHRI H.” R; BHARDWAJ:: M¥
point is that it requires some special
investigative skill to lay a trap
against a Minister or a public ser-
vant. ‘That must bethere.

C.B.L. ~The

SHRI U. C. AGARWAL: Those
things are normally available with
the police. He wuses al] the powers
available with these agencies.

SHRI H. R. BHARDWAJ: Under
the . statute, you will have to give all
those  powers: which have been: given
in the Cr. P.C. = When you are lays
ing a trap against a Minister or 3
public servant, you must proceed
very carefully to catch him red_han-

ded. How wil] the Lokpal deal
with this matter? -

SHRI U. C. AGARWAL: This
question will not arise. It is, . done€

only on the basig ¢f the decision tak-
en already. He only goes into what=
ever document or evidence ig availa-.
ble. On the basis of this, decision 1§
taken. He studies those charges,
takes the views of the officers dealing
with this matter. On that 'basis, he
proceeds further in the matter. The
point is- that unless power is given 1o
him, he may also find it difficult 1o
proceed. Suppose, if 1t is g property
case he capn call for the property sta-
tement. That power has been given
to these people in the Kerala Legis-
lation. They may call for the state-
ment of movable or immovable pro-
perty. If power is given to the age-
ncy -which the Lokpal utilises, they
wil] come with all the powers availa-
ble under their respective laws. In
that event, C.B.I. will not requiré
further power. It uses the power
which ig available. |

SHRI H. R. BHARDWAJ: If a
case is registerad, they will have the
provisions -to - proceed further: In
that event, the Lokpal’s role will be
meaningless. Will - you agree with
this proposition?.

SHRI U.-C: 'AGARWAL: No; mot
meaningless, because the Lokpal him-.
self will then - supervise, he himself
will give directiong to the CBI as to
what more it to be done and then the
CBI will  submit the ‘report’ 1o the
Lokpal,” Here it is a question of
public confidehce, Such independent
Tnstitutions are created becaugy - the



Public do not have the confidence in
the Government agencies; they think
that a complaint made against a Min-
ister is just filed and no investigation
is done, no impartial mind is ap-
‘plied to that complaint. There may
be truth in it or there may not be
any truth in if. Now an independent
agency i.e. the Lokpal will look into
the complaint whether there is some
tfruth in it or not. TFrom that angle
it js something which will inspire
public confidence in the probity of
administration, in the integrity of the
persons holding high office,

SHRI H. R. BHARDWAJ: Suppose
the Lokpal sends somebody to record
the statement of a Minister and he re-
fuses to make 5 statement, What will

happen?

SHRI U, C. AGARWAL: If the per-
son againSt whom g complaint is made
refuseg to make any statement, he
cannot do anything. But then he
will draw his own conclusion,

SHREI MANORANJAN BHAKTA:
So, Lokpal will only be a supervisory
body.

SHRI U. ¢. AGARWAL. Not only
supervisory, but he will also give his
final view. When an independent au-
thority gives a viey saying “Yes; thepe
is something in thig complaint” ~ it
means something. Of course, h's re-
commendation ig not+ binding. It is
not a recommendation gn the basis of
which alone punishment will be in-
flicted. The normal court procedure
has fo be gone through,

SHRI H.L R, BHARDWAJ: Kindly
reag Clause 14 of the proposed
legislation, This ig hardly in conso-
nance with what you say—that the
CBI and the other agencies will be
operative under this. Al] that is en-
visaged ig that it can order an investi-
gation by itself and that investigation
will hold good.

SHRI U. ¢. AGARWAL: Thig is an
additional power. Whenever the CBI
wants to arrest somebody, they 2o to
a court of law to get the warrant of
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arrest. Here the Lokpal will give that
warrant of arrest. He will give {he
order that the document be seized.
The CBI, f{for investigating a com-
plaint before the Lokpal, need not g6
to any other court to take the power
of investigation for seizure or search.
The Lokpal will exercise that power.
Lokpal is a court for that purpose.

SHRI H. R. BHARDWAJ: Then it
will be an inquiry not by the CBI
but by the Lokpal himself,

SHRI U, C, AGARWAL: The police
mvestigation js different from the
investigation that the Lokpal will do.
The Lokpal's investigation would be
on the basis of the documents availa-
ble and also the investigation done by
the police., Just as a Magistrate
makes up his mind, the Lokpal will
make up hig mind.

SHRI H. R, BHARDWAJ: I do not
know whether there is any provi-
sion...

SHRI U C. AGARWAL. Thig Ilaw
gives the power that he may use a
Centra] agency or a State agency, and
the intention is to use tha
police agency or the State police
agency, B

SHRI H. R. BHARDWAUJ:
provision are you relying on?

Which

SHRI U. C. AGARWAL: Clause 7.
When you sccure the services of an
agency, it is implied that the agency
comes with the powers available to
that.

SHRI H R. BHARDWAJ: If an
Inspector-General of Police goeg to
serve on a Commission of Inquiry, he
does not necessarily carry the same
powers with him,

SHRI U. C. AGARWAL: Where it
is required, the Lokpal will give that
power that he js authorised to search
ar seize a document,

SHRI H. R. BHARDWAJ: The con-
sequences of search are very grave.

Central

T
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SHRI AGARWAL: The Lok-
pal will give that authority. Whatever
power the court can give to a police
officer, the Lokpal will give that 19
him.

SHR] P. UFENDRA: We have gone
through your paper—iIndia needs an
Ombudsman, What made you come to
this conclusion that India needs this
institution? Is it because of the fact
that more and more people are in-
volved in corruption or is it because
that, while investigating into the
chargeg of corruption against high
officials, you have found that you
could not proceed with the invesfiga-
tion because of certain things?

SHR1 U. C. AGARWAL: The Om-
buds man that I have suggested is not

a" person to inhvestigate  corruption
cages like maladministration, delay,
inefficiency, -discriminatory  treat-

ment—that kind of a thing. He will
not deal with corruption cases you
require a more formal procedure. The
Lokayuktas that the States have set
up have combined both corruption
and non-corruption cases with the re-
sult that they are not able fo do
justice, because corruption case in-
quiry hag to be a more detailed and
a more formal one. In the case of a

non-corrupfion case, for example, if

somebody is not doing a particular
thing and there is delay or discrimi-
nation, then he can even -telephone
and ask the officers as to what is
happening. A call from Ombudsman
would speed up the machinery,
would activate the machinery. No
formal procedure or evidence will be
required. He may call for the file
and ask why action MHag not been
taken. Of course, there are official
supervisors, But they are within the
hierarchy. The Lokpal will be a
person who will also be an adminis-
trative supervisor but he will be out-
side the hierarchy. He will be an
official of the Parliament; on behalf
of the Parliament, he will see that the
executive: carries-out-the acfs without
delay, without harassment and that
the action is not improper, unjust or
harsh,
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SHRI P, UPENDRA: The Bill as it
covers roughly 35 to 66 Ministers.
Do you think that the work would
Justify creation of such a large set-up
which you have envisaged?

SHRI AGARWAL: Somehow there

| is a feeling—it may be true or may

not be true—that there is large scale
corruption. Everybody admitg that
corruption is rampant. But the diffi-
culty is to prove that corruption
against individuals. There is also no
public faith that the existing ma-
chinery 1ig able to investigate the
complainty independently, fairly and
objectively. In regard to corruption
against public servants, there is some
kind of a machinery to investigate,
there is an independent authority in
the Vigilance Commission., It has
been set up by a Government Resolu-
tion. It could be given a statutory
statug to deal with complaints against
government servants. But there is
no machinery now to deal with com-
plaints against public men. From
that angle, it doeg make up for that
omission and perhaps it is necessary.
If an independent authority, after
going through a complaint says that
there is no case or that the com-
complainant i misinformed or that
the complaint ig malicious, if an inde-
pendent authority says so and his
conclusion is published—ag T said, his
report shouldq be published: it should
not be kept confidentfial; it may be
confidential upto a point, but afier
that it should be published—there
would be public confidence. Some-
times there may not be any substance
in the allegation, but where there is
a free press and this kind of thing is
circulated, there has to be an inde-
pendent agency to see whether there
is any truth in that or not. From that
angle it will be desirable proposition
if this first step is taken. Later on,
we may include the judiciary and
what should be - the mechanism we
will require for that, can be thought
of later.

SCHRI P. UPENDRA: In the pre-
sent scheme of government work, al



vital decisiong are taken at the high-
est level—at the Centre at the Prime
Mmister’s level and in the State
at the Chlef Minister's level. Most
of the vital decisions are taken with
their concurrence and approval. How
then do you justify this Bill exclud-
ing the Prime Minister or the  Chief

Minister from the purview nf this
Ieglslatmn"

SHR] AGARWAL: That has to be
a - poltical- decisivn. :

SHRI P. UPENDRA: What is your
own view?

SHRI AGARWAL: My own
personal view: right from the beginning
has been that the - Prime Minister
should be kept oustide the scope  of
this legislation. There has to-be' al
least one person who can fearlessly
take a decision. There are  bound
to be false and motivated camplaints
from political angle, and . whatever
may_ he .the result of the inquiry, till
the -nquiry is..over there would. be
some kind of a fear and the g"o'vérn“
ment wil] become weak. There will
ba.enemies of the country who may
Iry to see that false complaints = are
sent one after another and the gove-
pnment will bs under fear. There-
fore, at Jeast one person . should he
above fear and he should be answer-
able only to the people. Since * the
Ministers in the Counci] of Ministers
ate appointed by the Prime Minister,
he should be satisfieq whether a Mi-
nister has functioned honestly or dis-
honestly. Whether he has taken a
?:ler:lsmn h{mu ﬁde or malg fide,” - the
competent authnrlw should “be advis-
ed by an mdependent aufhurlt?
'Tberefnre the Prime Ministér shcmld
be kept out of this.

SHRI UPENDRA - The ~Chief

Wlmstrs *a]so ucculély a smnlal posi-
i.mn =

SHRI AGW&L Chléf Ministers
and Prime Minister are not - really
cﬁmparabl-e Tmadel %»

SI—IRI I UPE’NDRA What about
members holding offices in cooperat-

1.2

ive institutions? - Should they be in-
cluded or excluded? What about the
pubhc sector? There was also a sug-
gestion that Members of Parhamem
should be excluded, What is your
view on these? =2

SHRI AGARWAL: In the Ke-
rala-legislation fthey ‘have included
practically all elected persons holding
public office in cooperatives and cven
trade unlon' Jeaders of politica] par-
ties. But that has gone a little wi-
der.

- With regard to -the public sector,
they come under the purview of the
Vigilance Commission. There is @
machinery, and one‘ can strengthen
that-mmachinery. It is not that there
are no complainfs. Complaints do
Come, Bul there is not enotigh evi-
dence available to punish 5 person.
It -is not that 'when Liokpal comes it
Wikl besadequates. -Hesmay ‘also find
himself-in-the same position.

With regard to MPs, again; a politi-
cal ‘decision has to be taken ‘whether
they should be or should pot be in-
cluded. One view is that they real-
ly do not hold any office and = that
their independent criticism may — pe
weakened if they become a  subject-
matfer of inguiry. One cannot real
1y say that it will lmprﬂve the cli-
mate of integrity if the' MPs are
brought within ~the ‘purview 6f this:
Publie’ perception is that there is lot
of malpractice even among the repre-
senlatives ofthespéople,;they do use
their ‘infiuence for" their personal be-
nefit: This king of allegation is there.
But whether it -will ‘bs 'wise to in=
clude them, one has to consider. In
my opinion, this ig not the time when
we should really weaken the hands
of the Members of Parliament io cris
ticise the Government- boldly. They
are -also 'put _thmugh analysis.

SHRI P. UPENDRA My last ques-
tldn is, when the Secretaries, Addi-
tional 'Secretaries and Joint Secreta-
ries aré- involved  in ‘the legislation
making and there is a charge against
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2 Minister of maly fide intention, na-
turally, these people are also involv-
ed i that.

Ié it not desirable to include them
also under the purview of al] that is
Provided here?

SHRI AGARWAL.: No, the Officers
are not covered. Where after going
through the complaint against tha Mi-
nister, it comes. to light that officers
ara also connected, he can investigate
against those officers to a limited: X
ent. When the complaint against
the Minister is made, those officers
ate alsp to-be mvestigated. '

SHRT Ti. "K.UADVANI: Shri Avar-
walji what is  your position in the
Central” Vigilante Commission in res.
vect of complainant? It the compl-
ainant or if the complainf proves to
be false is there any penalfs, provid-
ol ?

SHRI-AGARWAL. The ., Vigilance
Commission  recommends . 4o the De-
pariment whers:ha is emploved or to
uhe police if he ig.g private person
that they may file 'a  case against
him. In ths case of Departmental
false complainant, he* can be taken
departmentally and in case of the pri-
Vvaie person; the Commission can ‘re.
commend that a complaint for a case
may be filed against him but then the
Rolica has to faké the action to collect
the evidence. 751

SHRI L. K.  ADVANI: So.  this

» Perhaps would be the case of its kind

where the Lokpal, as you rightly po-
inted out; has only recommendatory
authority in respect of the persons
complained against, but in respect of
the complainant, he has authority to
send him to jai] for three years and
can ask for Rs. 50,000 fine. In these
circumstances, on the basis of your
OwWn experience, do you think there
will be any complaint? =~ |

tionad, _STP,-'*#hai is. why the power to

-

Investigate is the suo-moto by  the
Lokpa] should pe provided. Because
In all likelihood the 'private compl-
ainty may not be many because of the
fear of punishment. It is - difficult,
unreasonable ~ also, to expect for a
private person that he wil]l be. able
to muster evidence against a Minister
and prove the charges. It will be
very difficult fop a private individual
to do so.

SHRI L. K. ADVANI: Now, Agar-
walji because you have experience in
this field, that is why I have posed
this quéstion.. To ‘say that complaints
ln sucha situation would not be
nany is anp under-statement. -~ So far
as1 can see, T would think _Fﬁat any
person who has a complaint—it is not
€asy for him to muster evidence—
Wwould confine himself going to Mem-
bers of Parliament gr Members * of
State” legislature. Raising a ‘matter
In that way wotld be a more simpler
way: rather than going to the = ILok-
pal. 'So. in this sifuation apart from
whg diffieultiés that have been pomn-
ted out by the Minister, T would once
again pose a question which Upendra-
Ji has poseq’ that “is it worth_while
having Lokpal of this king “vhich 38
supposed to be a reflection and which
you have so strongly advocated in the
context of mal-administration grie-
vances which have been totally ex-
cluded from the purview of this Lok-
pal and this siftuation has been con-
fined to only Ministers, that too ex-
cluding the Prime Minister and Sup
reme Court judge or that kind of
office.” 'Is the twhole thing Worth-
while? Is the exercise worth-while
when there is likély' to be no comp-
laint oy very few complaints?

SHRI AGARWAL: No. Sir, the ex.
beriment is worth-while, even  the
Lokpa] is worth-while becatuse it also
says that Government may refer a
complaint, may themselves refer a
case to the Lokpal. The Members of
Parliament should compel the Gov-
ernment fo refer a case to the Lokpal
and then the power should also be -



glven to Lakpa] that he himself can
investigate the case on his own.

MR. CHAIRMAN: So, after a5 Tea-

Break the participants can again as-
semble.

(The Ci}mmitteE then adjourned for
Tea)

(The Committee
Tea)

reassembled after

SHRI D. K. NAIKAR: When a
gquestion was posed to you by  the
Law Minister about the advancement
of the position, as g result of the
introduction of this Bill, you did not
say anything definitely about it. . The
offences coming under Section 160 to
171 of the Cr. P. C. and under the
provisiong of the Prevention of Corx
ruption Act are those iriable by Ma-
gistrates under the ordinary proce-
dure of the Cr.P.C.; and so far, not
a single case against a public servant
has resulted in conviction. Do  you
agree with this proposition?

SHRI AGARWAL: 1 do not know
the factual position.

SHRT D. K. NAIKAR: Many cases
are not tried by the Magistrates at
present, though the Ministers and
MLAs are also held to be public ser-
vants. Even when the sanction 1S
given by Government, cases are not
tried.

SHRI AGARWAL: Here, the posi-
tion is that the complaint is not in-
dependently examined. No action 1S
taken to launch a case, under the Pre-
vention of Corruption Act. People
make a complaint, and no action 1s
taken. The case is field. To avoid
this, an independent authority  will
now examine the complaint, and he
will advise on whether action ig to be
taken, or not to be taken on it. So,
by creating this institution, Govern-
ment will bring about some confi-
dence in the minds of the people.
Whether or not the complaint will be
proved, is a different matter. When
it goes to the institution if the recom-

} -

mendation is to launch the case, it
will be difficult for Government 1io
say no, Otherwise, there will be criti-
cism, and adverse Press publicity. In
a democracy, the pressure of public
opinion matters a lot. So will the
opinion of an indepéndent Ombuds-
mary.

—_

SHRT P. K. NAIKAR: Under the
earlier laws, no complainant was
asked to deposit the money. But in
this Bill, depositing of money is ne-
cessary .,

SHRI AGARWAL: To avold frivo-
lTous: complaints, some check is neCes-
sary. The amount may be made less.
But there has to be some check.
Otherwise, people will file 3 comp-
Taint and forget about it. Thig will
increase the work of the Lokpal, and
waste his fime.

SHRI D. K. NAIKAR: You say
that for avoiding f{rivolous compla-
ints, this provision is necessary. Un-
der another provision, the Lokpal 1is
empowered to examine complaints,
and see whether they are false or fri-
volous. Without scrutiny he cannot
enfertain: them. - What more powers
do you want to give him?

SHRI AGARWAL: It is there only
tor avoid frivolous complaints.

SHRI:D. K. NAIKAR: That dis-
cretion is also given to him. .

SHRI AGARWAL: it frivolous
complaints are not filed, even  that
stage “of “serutiny will not be neces-
sary.

‘SHRI D. K. NAIKAR: Apart from
the deposit, if an apprehension is cre.
afed in the minds of the complainants
viz, that if they are told that they
wil] be jailed for three years, and
that penalty would also be there, will
it be helpful?

SHRI AGARWAL: Somebody’s re-
putation is involved, when a baseless
and malicious complaint is made.
There should be a responsibility cast
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on the complainant, if one wants to
makKe use of a public institution. The
complainant should have some reason
to make a complaint,

SHRI D. K. NAIKAR: Then inst-
ead of protecting the morals, you
would be giving more protection to
ihe persong against whom the char-
ges are made.

SHRI AGARWAL: If com-
plaints are proved to be true, action
will be faken. The law provides for
it. We are taking about action against
false complaints.

SHRET D. K. NAIKAR: In the or-
dinary law i.e. under IPC and Cr.PC
such a provision is not there; and the
complainant is not asked to make a
deposit. Even punishment is not
thiere. Under Cr.P.C., there is pun-
ishment provided for false evidence.
What 1s not provided there, has been
provided here. Protection here is
more for the public servant than for
the complainant.

SHRI U. C, AGARWAL: Ona could
say: why ask for a deposit when we
Say that if a complaint i proved
false, there will be punishment?

SHRI D. K. NAIKAR: The con-
cept of punishment referg to  the
harm inflicted by an authority on a
person adjudged to have violated the
norm. Here, you name a person as
a dog and kill him.

SHRI U (. AGARWAL. I think
that if somebody’s reputation is being

harmed, the person who so harmg the

reputation, must also undettake some
risk of punishment.

SHRI D. K. NAIKAR: It is a ques-
tion of raising the morals and protec-
fing people, and a question of eradi-
cating corruption.

SHRI' U. ¢. AGARWAL: But by
making a false complaint, wa do pot
end corruption, Otherwise, i would
appear that honest personsg were be-
ing victimized and the real culprits
were not being punished.
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SHRI D. K. NAIKAR: Yoy . said
that the Prime Minister should be ex-

cludeg altogether. Constitutionally
he cannot be governed by this Bill.

SHRI AGARWAL: I do not know
the -legal position.

SHRI D. K. NAIKAR: In Karna.
taka, the Lokpa] Bill, having been
passed, is in force. Under that Bill,
the Chief Minister is also ‘covered,
Whp s “the competent” quthority, ~to
whom a report is to be submitted.
Can he take action against himself?

MR. CHAIRMAN: We are concer-
ned with this Bill. He has already
answered that.

SHRI SHARAD DIGHE: You have
mentioned that not only the Supreme

Court Judges or the ex-judges or the

persons qualify to be Supreme Court
Judgeg should be appointed but also
other persons should be eligible to be-
come Lakpals. In that case, should
it be left opep saying that any citizen
of Indig can become a Lokpa] or some
qualifications should be laid down for

any other person to become a ILok-
pal?

SHRI U. C. AGARWAL: In Bri-
tain, there is no qualification. In
Swedan, there is also no qualification.
In U.K. also there is no qualification.
But the person is to be appointed: in
consultation with the Chief Justice.
In those countries, no doubt, - they
take into consideration; what . type
0f a person would be more suitable.
They do not believe in laying down
all kinds of qualifications. On each
occasion, they find out who would he
the right man. Now, the question is
whether we should leave it that free
or we should make a very narrow de-
finition -or lay down qualifications.
Ultimately; it depends on the appoin-
ting- Autherity. Tt is perhaps neces-
sary not to- .lay down so. many
qualifications.

SHRI SHARAD DIGHE: Basically,
it appears to - be a judicial function.
You have to make investigations; than



you have to give a report and examine
the witnesseg also. Thep, We have also
&ive him the status of the Chief Jus-
tice by way of 3 salary. For his
removal, some procedure is laid down
In the Constitution. In view of this
basic structure of the whole Act and
the status which we want to give him,
nearly to the Chief Justice of India,
don‘t you think that to allow anybody
else than the Supreme Court Judge
or ex-judge or g person Who is cligi-
ble to become a Judge of the Supreme
Court, would be a dangerous proposi-
tion? The statug will be reduced, as
far as that position is concerned.

SHRI U, C. AGARWAL: This status
does not depend upon a person or a
category of persons but in the ‘office
one holds or what ig given in the law.
- The members of varioug Tribunals,
are not glways - judges but they
enjoy the status of the Chief Justice
Election Commissioner or Chairman,
UFSC, Controller - and ' Auditor

General als, enjoy ~ high Status.

That depends upon the law, The pro-
cedure need not be the court proce-
dure in the strict sense; of course,
natural justice has to be there. Even
others can also apply their mind.
C&AG also applies hig mind before he
gives hig Report. He also enjovs a
certain status,  He ig also removed by
Parlidment.  Ths removal ig liks
Supreme Court Judge or a High Court
Judge. So, the removal procedure or
the status, ete.; it ig'a/matter of rele-
vant law.” For that; ofie need not be
a Judge; The enquiry ig'not really in
that - ‘sense—judicial. enquify. Then
he can make a recommendation. Tt
~is'not" a' binding order, except in the
case of those who commit ah” act of
Contempt. 'In their cases; He hag the
power, If there is a contempt of his
office, contempt of the Lokpal, then
he can pumish them. But the other
officers—Enforcement Officers, Income
Tax Officers— that kind of enquiry
they also hold. LT -

: ,,refgi-gﬁgg, ‘to. the:competent authority,
if the Lokpal is allowed to take any

action, will it not create confronta-
tion between this authority and the
Prime Minister?

SHRI U. C. AGARWAL: Then
again a decision hag to be taken. I
dont think there will be a confronta-
fion _bécause.. only “if case ~ Where
the evidence is established, he
will order a prosecution. Where the
evidence is strong  misconduct is bad,
he may, of eourse, exercise his power:
he may give a binding recommenda-
tlon “of prosécution” or he may leave
It. In gsome cases h, recommends
some action, There may be a
boarder line case where he leavee it
to the competent authority to prose-
cute or not to prosecute. It could be

N any way.

SHRI SHARAD DIGHE: There

should be a separata mvestigating

call ‘available to the Lokpal, Accord-
ing to this clause, is it sufficient? It
can appoint any Secretary. I think
this clause will not cover al] this,

SHRI U, C. AGARWAL:; Well, that
really is meant for office side. If that
can_be meant to include-investigating
agency, well and good. Otherwise, it
should be separately mentioned that
he may have a small investigating
agency; of ~+his _own. . But he should

~also. have the . opportunity to secure

the services of the investigating agen-
cies as the law already provides.

SHRI SHARAD DIGHE; That is all.

SHRL BRAJAMOHAN MOHANTY:
he. PIESEH{; I?Eiélaﬁpn it " ﬁéry 3

" ‘serious piece of legislation the object

of which 1is to eliminate corruption.
You have expressed the view that the
courts would make recommendations.
How do you. suggest it? How fo make
the recommendations binding?

SHRI U, C. AGARWAL: His re-

_. commendation—the Lokpal’s I mean—

wqﬁlgl' be to. the competent _a'uthuriiy,

-in. the report, It can be said that his

recommendation. or some of his re-
commendations, whers he feelg that



acti6n must be taken, he can make
that recommendation bmd.mg

SHEI BRAJAMOHAN MOHANTY:
If it is-a recommendation, it is a re-
commendation.

SHRI U. C. AGARWAL: Then' it
need not be called mcummendatmn
dis report can be a-directive.

SHRI BRAJAMOHAN MOHANTY:
I would like to be enlightened on
three pumts One is. about: the sane-
tity of the order given by the Lnkpal
Secondly, persons who are often
mvolved - in —any- Impropriety- or
against whom the charge has been
substantiated; that they are -guilty,
~should- they be completely eliminated
from the pnhtmal force or how should
they be handled? Thirdly please gée
Clause 9(2) which says that the
Lokpal shall not iaquire “intg  “any
matter: which has bepfireferred =for
inguiry -~ under  the Commissions of
Inquiry  Act; 1952, or any recommen-
dation without: hig prior: concurrente.
You see Clatisg 97also. You know
about 'the “orders given by thé Com-
missioner of inquiry, They are
treated: Tas prima- facie « conclusions,
and subject to- further inquiny by the
competent authority. So, as such, it
has no- sanctify.. In that background
- what ig-the. Sqnﬂtxt*%_ g}t&ih%q__ - to. he
_ Lukpal’s recnmmendatl_qns ;0T @-
ings? Is it lesg than the ﬁiﬂmg under
the Commissions of (nduiry Act, or
has some con c]uswenes_g in if?

o

= wnuld alsn mwte your attentmn
to Clause-16; which is categorical, The
‘Cumplamt’ .must 5pec1fy that the
_public ;Eunctmnary has nnmm.ttted an
- offence punishable under Chapter 9 of
the TPC or under the Prevention .of
Cﬂrruptmn Act. 1947, You know ’Ehat
these are cngmzable offences. The
problem is, if the complaint has been
substantiated the prima facie case is

under the IP'C, or the Prevention of

Cﬂrruptmn Act, which has to be made

out. So, his recommendation will be
fo pi'o'se‘cute hemoving from - the
Cotmncil of or refusing him
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a ticket next time, all those are politi-
¢a] acfions ‘and not permissible. The
affence has been made out. And they
are all cognizable offences, Only ac-
tion open iS prosecution. So, I would

like to know aboui the sanct:[tv of
the report.

Suppase the I.uokpallepurted agamst
him beécause He is one of the members
of -the Counci] of Ministers. You are
thinking of appmpnate perspective,
namely, mis-conduct. Tt iS a criminal
offence, purée and simple. So. i~ that
case the only way open if it ig sub-
stantiated, is to prosecute, . Suppose,
the Liokpal ‘submits the répori and the
findings, “wherg further investigation
hag to be made, It is an inquiry by
the court, @ We have seeh under
Clause 9(2)y. Lok Pal ecan also re-
fer the matter to the Commissioner

©of Inquiry. What i¢ the sanclity of

the~findings ‘of the Lok Pal? Whe-
ther,-it is not a Prima facie case or

~fiot] T wang to - know. Secondly
a:ff:er_ he finds that the complaint
~hag - been- substantmted the only

Cotirse” open will be prosecution,
SHRI U, C. . AGARWAT:+ This sc-

heme vigualises an independent autho-

-Tity o examine the. complaint 6% cor-
~ruption. At thg moment thera is no in-
~dependent ‘agency. 'That independent
~agency may be thg Commissioner ang
-he anay come:to the conclugion that
= therg is case for prosecutioy; and he
~makes g recummendahnn to That

Eﬁer:t. = Bl 7 e ae et <L

SHHI BRATA MOHAN MOHANTY:
Can he withhold that recommendation
Lo, prﬂsaautes?

-,__.ia_-.
=

-

o SHRT U C AGﬁRWAL The Tte-
‘commendations would -~ be to prose-
cute.. But then the competent autho-
rity may accept, or may not accept.

- Or he may fing good feasong Why he

- committed or he may think that ther-

35 Ho" ﬂi&hfﬁ'de. The Imkﬁﬁjmayf%i
- that there is male fide, There may be
mapmpriefy 'but o mra ﬁde. -

SH'BILBR?&J& MGI-I.&N MHﬁNTY
'1’3 it open to him? |



SHRI U, C. AGARWAL: Once we
say that the competent guthority has
to decide, it is open to him. But if
it is decided by Parliament that his
position has ty be binding, then he
has only to file prosecution. It is
left to the Committee. As such, it is
not binding. What I suggested in
answer to another question is that
the recommendation can be a hind-
ing law or g diretctive where the Lok-
pal sg decide in any case. He may
leave it to the judgment of the com-
petent authority in other cases, where
he ig one hundred per cent satisfied
that there is a case for prosecution he
gives a diretciye. Where he is not
satisfied fully, but he hag a strong
suspicion: or a strong probability the
probability that - perhaps mala fide
action hag been taken, he may like to
examine it: Cross-examination etc.
to a lengthy procedure, Then it can
be left. ~If he finds a strong prima
facie case he may leave it to the com.
petent authority to take a fing] view.

SHRI BRAJA MOHAN MOHANTY:
Another point is, suppose a person is
foung guilty of the offence. What
punishment should be given t{o him?

SHRI U. ¢. AGARWAL: Recom-
mendation so far as the criminal ac-
tion is concerned, the punishment has
to be on the basis ¢f Court judgment.
Othep thigs are left to the Prime Mi-
nister; the competent authority - in
this case, to decide. For example if
sﬂmebndy is found guilty he could be
dropped if there is not suﬂ’iment evi-
dence to prosectte.

SHRI BRAJA MOHAN MOHANTY,;
Temporarily dropped and he will con.
test-again. What is the practice be-
ing followed in other countries?

SHRI U, C. AGARWAL: . Regard-
ing contesting, again; there is no pro-
vision.- Unless he is punished crimin-
ally under the Representation of the
Peoplesr ‘Act, he can. contest. Other-
wise, it is a politica] decision. Really,
public opinion will be created through
publicity. The strong support for
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this legislation would be the public
opinion. This public opinion would
be based on the basis of a decision of
an independent authority. The public
opinion without any decision is just
hearsay or may be based on rumour.
But if independent authority hag found
a person to have committed mis-
conduct and yet no action has been
taken, the public opinion would be
very strong and very injurious to the
party in power. Finally, the compe-
tent authority may not be able fo
brush aside the recommendation.

SHRI BRAJA MOHAN MOHANTY:
Another thing is about the effective-
ness of Lokpal Enactment that is un-
der operation in  different States.
Have you examined this; ang if not,
Why not?

SHRI U. C. AGARWAL: A study
has been made by an independent
agency, which I have referred fo in
my article. They have found that
they haye mixed up the grievances
arising ont of the maladministration
or allegationg of malpractices.

MR, CHAIRMAN: In the article,
you have suggestegq two things.

SHRI U. C.. AGARWAL: Those
are two different things. That is the

~view of the people who have done

research on this,

SHRI P. N. SUKRUL: Will you
agree with the suggestion that a Go-
vernment Servant should alsy be per-
mitteq to file a complaint? Secretary
to a Minister or Personal Assistant to
a Minister knows whether he is cor-
rupt or to what extent he is corrupt.
Do you agree that he knows the things
ag much and as well as that person?

CHAIRMAN Hé can pass on
the anfurmatmn through snrnebOdsr
else fo ﬂle 4 complaint,

SHRI P N SUKUL: Du ynu want
hun to behave like a pohtmal man?
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sation. While
fled, the reward and

SHRI U. C. AGARWAL: It will not
be conducive to discipline. There has
to be mufua] ftrust amongst the peo-
ple who work together. I do not
mean the trust of malpractices, but
the general trust and confidence iIn
cach other will be undermined if one
feels that somebody is keeping a
wateh over him. The administration,
to that extent, will not he Very
smooth. There may be some politicaj
controversy and Govt, servants should
be kept out of such things.

SHRI P. N. SUKUL: As Chairman
said from your article, it seems that
vou prefer to have Lok Adhikari in-
stead of having Lokpal.

SHRI U. C. AGARWAL: Lok Ad-

‘hikari deals with the public grievan-

ca cases which may relate to delay or
may be of a discriminatory nature,
like some discriminatory treatment in
the allotment of DDA flats. There
may not be any corruption or malp-
ractice as such. Somebody hag shown
soma fayour. Such cases are to be
dealt with by Lok Adhikari,

SHRI P. N. SUKUL: Discrimina-
tory cases can be filed in a court of
law.

SHRI U. C. AGARWAL: It will be
a2 long drawn ouf process,

SHRI P. N. SUKUL: Do you mean
to say that Lok Adhikari would be in
addition to Iokpal?

 SHRI U. C. AGARWAL: Lok Ad-
hikaris woulq have to be many and
not one and different from the Lok-

pal.- ... :

SHRI RAOOF VALIYULLAH: The
point that ~was repeatedly made by
several of my colleagues is that this
Bill at present is quite vague against
the complainant. Now if you go thr-
ough the wvarious Clauses, you will
notice that there ig a Clause 27 which
speaks about the rewarq and compen-
the penalty is speci-
compensa-
‘#iort  is not specified. The penaltly
should be left to the Lokpal. The
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reward and compensation should be
specified so that there would be more
complainants who can come out dar-
ingly and say that this man is cor-
rupt. Do you agree with this?

MR, CHAIRMAN: He wants com-
pensation to be specified,

SHRI U. C. AGARWAL: It all de-
pends upon the nature of cases, It will
be very diffcult to say. The penally
should not be defined and should be
left {5 the Lokpal. It can be a fine
or imprisonment or both for making
a false complaint. At the moment,
the law lays down a minimum sen-
tence of one year and a minimum fine
of Rs. 50,000]-. It is deterrent. The
quantum may be reduced. There must
however, be some deterrent against
false complaints. We must also see
from the angle of the honest man.

SHRI RAOOF VALIYULLAH. This
clause be totally deleted, Clause 11
says:

“that the complaing is frivolous or
vexatious or is not made in good
faith the Lokpal shoulg dismiss the
complaint after recording ifs rea@-
sons therefor and communicate the

same to the complainant and to the
~competent authority”.

SHRI U. C. AGARWAL: People
may not have the sense of responsibi-
lity,

~ SHRI BIR BHADRA PRATAP
SINGH: The Ombudsman deals with
the services whereas this Act deals
with the Ministers. After putting
the complaint in the box it is taken
but by the Ombudsman and he ex-
amines it whereas in this country
article 311 is there. So far as the
complainant is concerned, there 1S
a complete code. Appeal and all the
other things are there. But so fzfr
as the person for  whom the Act 1S
meant everything is left vague, What
shall be the specific role of the pres-
cribed authority? Is it possible that
he is to decide as to What course of



action has to follow? If that is the
pnssibﬂxty, then why not select an-
- other aﬂfhﬂrlty as prescribed autho-
- fity? So far as the procedure to pun-
ish a man who is found guilly by
: the Lokpal is concerned, if we have
to follow the same  course of law,
then why to fake the enquiry from
such a big judge and put it in an
ordinary -court of law? Can you sug-
gest any other way afier this - en-
quiry? What is your opinion about
the prescribed authority’s funection-
ing; hiz decision making power - and
about the procedure that is to be fol-
fowed in/ order {o implement the fin-
gings: given by the Lokpal?

SHRI o O AGARWAL: I have al-
ready given. my. Views nn it . Here
the Lokpal’s findings H0 as a3 Tecom-
‘mendation to the competent. autho-
rity. Here the r:umpetent authority
iy the  Prime, Minister -because - the
-_Cuuncu of - Mimisters. .are involyed.
Under our scheme of administration
1t is the appointing authority which
can.take. action - against the -..person
| Iﬂund guilty by the Commision. Here
the Prime Minister is the -appointing
authority. - Natuarlly. the -recommen-
dations go 1o the Prime. Minister.
The recommendations in. some  cases
could be a directive to this competent
Authority or in some cases left to him.
The dnuht is;che. may er may not act.
Where in such a situation the stren-
oth of the schedule lies in the public
opinion. If the Lokpal has indepen-
- dently concluded that the complain-
“ant has substance and there i some
malafide, then it will be very difficult
1o brush aside that recommendation
”I:ay the competent authority. 1In these
.Ieglslatmhs althotigh the language is
pnhfﬁ there iS an element of compul-
sion. Mnrenvar the reports are to he
laid binfﬂré Parlxamen'!:

SHRIMATT BASAVA RAJ‘fE
WARI _Before the Tokpal recom-
£ mends any penal action gamst any
_person, T feel the affected person

should be given an opportunity to

" say what he wants to say.

Zop-thatE s iL

vou - think-~ that

: mprnve the leg:slatmn
a desirable provision to provide - for-
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~SHRI U. €. AGARWAL: The law
already provides for that.

SHRIMATI BASAVA

RAJES-

- WARI: Are there any instance of

any persons having been. convicted?

DELRT = Ursailes *’:LGARWAL To . the
bast of my ﬂrmWIedge there has been
no case 'of= prosecution. Only the
politieal punishments are thére.

SHRI C. MADHAV REDDI: With
regard to the disagreement of the
Prime Ministey 'Ublth the report, you

--said that the report comes before Par-
~~hament.

It- 1§ only an annual report
which comeg-“bBefore Parliament and
it may enumerate a number of cases.

““There is- @n opinion- expreésseg earher
” -that in-eyvery case of -disagreement

+“the report, sfmuld e placed  before
Parliament .~ What i§ your opinion

SHRT Ui C AGARWAL = In- the

S other - legislation” there “arez provisions
-to ahake gpecial aeborts apart frem

annuaj _repofts. OMmbudsman can
make specia] reporfs where he has
Teatons to believe that™ action —will
not ba taken on his r¥eport. In, other
countries, there is a parliamentary
committee ~which . deals ~with the Om-
budsman’s repmt

SHRI €. MADHAV- REDDI:- - Do
suﬂh a pmwsmn

should be there?

|

SHRI U ot AGARW,&L Tt will
It should he

special Reports to Parliament and &

- Parliamentary: Committee {o deal
~with the Re;aﬂrts nf the Lnkpal_

8§ your -view segarding lnmtatmﬂ"
Do you think 4t should be that long
cor it uhnuld be three.years? . -

EHRI U '.E AGARW.PIL PEI‘

"héﬁ’é Tt hasg heen képt five yéars -
~cauge the terra ti'f ‘the IEg:sIﬁtmze- 1= :
' fﬁ."e fgﬂfﬂ .

's'f' [ C. MADHAV. REDDI: What-

»!



SHRI C. MADHAV REDDI: Is
there any other logic also?

SHRI U. C. AGARWAL; That
is the logic because the term Of the
legislature is five years. in  -other
countries it is two to three years.

SHRI C. MADHAV REDDI: We
would be proceeding against the ex-
Ministers also,

SHRT U. C. AGARWAL: That 18
a part of this legislation. The law

provides that a complaint can be fil-
ed within a period of five years. The
limitation period is five years bé-
cause the term of the legislature is
five years.

MR. CHAIRMAN: So thank you
very much. We will now assemble on
15th July at 3.00 p.m.

(The Commatiee then adjourned)
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MR. CHAIRMAN: Hon. Members
may recall that we had decided to
call the representatives of the Bar
Council of Indig to take their evi-
dence. But they wanted time. They
have suggested 24th July or a subse-
gquent date. Now the representatives
of*the Indian Institute of Public Ad-
ministration have come. Prof. Shu-
klg and Dr. S. S. Singh will record
their evidence. The memorandum
sent by them has just now been cir-
culated among the Members. Now I
request them to speak about  their
memopandum in a nuishell,

MR. CHAIRMAN: Before we pro-
ceed, may I draw your attention . to
Direction 58 of the Directions by the
Speaker which reads as follows:
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“58. Where witnesses appear be-

for a Committee to give evidence,
the Chairman shall make it clear to
the witnesses that their evidence
shall be freated as public and is lia-
ble to be published, unless they
specifically desire that all or any
part of the evidence given by them
i« to be treated as confidential. It
shall however, be explained to the
witnesses that even though they
might desire their evidence to be
treated as confidential such evidence
is liable to be made available to
Members of Parliament.”

PROF. K. S. SHUKLA: Thank
vou Sir. Oupr first point is about the
deletion of “Elected Members”. It
should read “Members of Parlia-
ment” and not “Elected Members’ .

SHRI P. N. SUKUL: Do you mean
to say that it should include the no-
minated members also?

PROF. K. S. SHUKLA: Yes, Sir.
There is no provision for Sah Lok
Pal or Up Lok Pal. We fee] that one
post of Lok Pal is not enough. . At

- least two more posts of Sah Lok Pal

or Up Lok Pal should be there. The
term “Public Functionaries”  should
be ptoperly defined or elaborated.

Oupr next{ point is agbout the scope
of functions. This is in accordance
with the questionnaire which- has
been sent by the Committee. 'The
scope of functiong of the Bill is res-
tricted. This may include complainis
of mis-conduct;” grievances, allega-
tions, mal-administration and abuse
of power. We would like to suggest
that the Heads of Public Undertak-
ings or Government Companies may
also he included in the Bill. The
qualifications for the Lok Pal and Up
Lok Pal should be that the ~person
who will occupy that position
should have been or should be the

~ Chief Justice of India and is or has

been a judge of the Supreme Court
respectively.. - We -have - suggesied
that one Up Lok Pal should be or
has been a Secretary o the Govern-
ment of India or the Chief Secrefary
of a State.

Our next suggestion is that the
public servanis may also be allowed
to make complaints to the Lok Pal.
The decision to conduct an inquiry
should be taken by the Lok Pal. How-
ever, when they conduct an inguiry
in open, the reasons for enquiring in
open should be Trecorded and there

should be a mandatory provision for
this.

We have conducted a study am-
ong Lok Ayuktas in ten States. On
the basis of our discussions with them
and other functionaries in the State
and ofther informed persons, we have
formed an opinion that the Lok Pal
should have an infrastructure of his
own with the adminisirative control.
Other Government agencies or Gov-
ernment offices could be invited or
could be called to assist the Lok
Pal from time to time. The Lok Pal
should be given the Constitutional
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Status, We feel that if the Lokpal is
given the Constitutional Status, he
will. have greater credibility, Tespec-
tability and administrative stature.

DR. S. S. SINGH: I addition to
the points covered and just stated be-
fore all of you by Prof. Shukla, 1T
would like to cover only three points
which are not covered by the provi-
sions of the Bill. -

The first one is about the suo motu
power of the Lok Pal. There ig no
such provision under the Bill in the
present form where the ‘suo moti
power ig given to the Lok Pal {o initi-
ate an inquiry of investigation, But
type of power is needed -looking at
the nature nﬁ TEHPGHSlbﬂltIES the high
officd and = the independence which
has been given or desired to be given
to such an institution. So we feel
strongly that such type of power is

very muclh desirable for this mstt‘cu-

f1om.

Our second point ig about the pro-
vision of filling up of the vacancy. If
fheva'is o vacancy in the office of the
.0l Pal. under the present Bill there
iz Np prc}visimn with regard to  the
time limit for filling up of that vacan-
there shoulg be 2 provision
to this EEEEJ[; in ‘I:he Bill.

PROF. K.S. SHUKLA We Wmﬂé
lika thai- this post shuuld be filled in
within a period of Six months.

DR. S S. SINGH: I have just tried
{o-dratt gy additional  clause ‘after
Clause® 6 of the present Bill, which

reads EE :

“A vacancj,r occuring in the office
_..of the Lok Pal oxr Up Lok Pal by
.xreasnﬂ of his death, resignation or
~Femoval shall be- ﬁlled in as soon
—as possible - bug-not later than 6
~months from the date of occurrence

uf sue-.h -vacancy”.

= We feel that there shauld be a spe-
cific provision under the : Bill as to
whu wdl lonk aitet the work of the
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Lok Pal/Up. Lok Pal when his office
Is vacant or whep he is on lnng of
30 days or more. This provision is
required to be inserted. in the form of
a sub-clause after sub-clause(l) of
clause 5. Tt should read ag under;

“If the office of the Lok Pal o an
Up Lok Pal becomes vacant or if
the Lok Pal or Up Lok Pal is by
reason of absence or for any other
reason whatsoever unable to per-
fnrm the duties uf his office, those
duties shall until some othey per-
son appomfed under section 3 en-
ters upon such office or, ag the case
may be until the Lok Pal or such
Up Lok Pal TeSUImes his dutlas, be
performed:— b

(a) where the offices of the
Lok Pal becomes vacani or where
ho-is unable io perform the duties
of his office, by an Up Lok Pal
as the President of Indig may by
order direct. |

(b) where the office of an Up
T.ok Pal hecomes vacant Or where
ha is unable ftc perform . the du-

ties of his office by the Lok Pal
himself, or if the. Lok Pal so
directs by the other Up Lok Pal’

These are our suggestiong in addi-
tion fo the 16 guestions that have
been raised in the questmnsplre oi
the 'Commitiee.

MR, CHATRMAN: So you have com"
pleted your submission, Now the

.'Memhers wﬂl ask certmn c]_anﬂeatiﬁﬂs

and questmns from ynu

SHRI PARVATHANENI 'UPEND
RA’ T want to “draw your attention to
page 1 item 2. Here while defining
the ‘public functionary’ you have
said public funetionary may mean
Minister. MP  Secretary, - Head of
Public Undert aking ang Government
Company. Now in certain States the
Chief Mnlsters ale  nNOt cuvereﬂ by
the Iﬂkayukta Do you fee:l ‘l:hat they
should be covered by Lokayukia or
they should be covered by Lokpal?




Should we have one National Law
where Chief Ministerg cap be includ-
ed angd they need not be covered un-
der Lokayukta?

PROF., K. S. SHUKLA: There
should be umiformity. Eithep all chief
Ministers should be included op they
are not included.

SHRI PARVATHANENI TUPEND.
RA: In case they are not covered
in the Lokayukta should we put
them here in the Central Act?

PROF. K. S. SHUKLA. In the
States where they are covereq by
Lokayukta they will] f(have to be
faken out from there and brought
to Lokpal,

SHRI P. N. SUKUL: Sp you pre-
fer them to be covereg under the
Lokayukta.

PROF, K. S. SHUKLA. Yes, they
should remain t5 be covered under
the Lokayukta.

{ SHRI PARVATHANENI UPEND-
RA: Now I will] put you another
question. I invit, your attention to
pPage 4—item 7. You have said that
public servants should be allowed
%0 make complaints to - the Lok Pal.
Don’t you think that it will legg to
indiscipline among the services?

PROF. K. S. SHUKLA. Thig sug-
gestion we have made because the
public. servant has more preciss and
intimate knowledge of the wvarious
acls being done, I, case we do not
give him thig right then he may be
approaching Members of  Parlia-
ment that such and such point may
be raised in the Parliament. So our
point is why should you give that
kind of scope fo such a public func-
tionary? -

SHRI PARVATHANENI " UPEND.
RA: Then how do you take care of
the discipline aspect in the services?

PROF. K. S, SHUKLA. For that
Conduct Rules are already there.
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DR. 8. S. SINGH; May I also zdd
that there are varioug provisions i
the Bill which will take care of
the discipline gspect. Thers is pro-
vision of imposition of  penalty
ancl imprisonment, He will
be treated on equal footing with
the common man. So our suggestion
is- that why_ should he be debarred
from making complaints?

SHRI PARVATHANENI UPEN-
DRA: Do you think it is conductive
for a public servant to make  com-
plaintg againgt the Minister incharge
of the same Department?

FROF. K. S. SHUKLA. The pub:
lic: functionary will be making com-
plaints to the Lokpal and the Lok-
pal will be maintaining secrecy.

SHRI RAM SINGH YADAV:
Sometimes the official himself may
be a corrupt officer and even then
he may make complaints againe: the
Minister t,; the Iokpal.

PROF.-K.S. SHUKLA: A public
functionary can maks complaints
under. the Lokayukta Act.

SHRT PARVATHANENI UPEND-
RA: Under the Lokayukia Act the
Government servants are not allo-
wed . to-make. complaints.

PROF. K.S., SHUKLA: Our point
is why should he be debarreq from
such a right.

SHRI RAM SINGH YADAV: As a
¢itizen, a  personp hag full freedom
but when a person joing Govern-
ment service thep this freedom has
to be curiailed to some extent. He
hag to keep the secre¢y Gf tha'irfor-
mation available with KZim, A Min-
ister also takeg oath undey the Con-
stitution. Now maniy important and
secre¢ information are  Jkept with
the Secretary. If a Secretary can
make a complaint against thp, Mi-
nister then the informatin, which is
sometimesg not even in the know-
ledge of the Minister the Secre-
tary has a privilege 1o make 1he‘




complaint against him ag any time,
Shoulg this upper hand be givey to
‘the Secretary?

PROF, K, S. SHUKLA: Now, about
any person whp ig making a comp-
laint, we should not take him to be
an irresponsible person. A person
will b, making a complaint with a1
Sense of responsibility, If we put
this bar then we question his right
to complaint.

SHRI RAM SINGH YADAYV: Since
the Government ‘servant hag also
takepn the oath of secrecy - and all
the -information is available with
him and he has {, maintain secre-

cy can he be alloweg to make com-
plaints to the Y.okpal?

PROF. K: S. SHUKLA: We felt
that one of the major ‘considerations
wag that public servant has been se.
lected through a particular proce-
cure. He 18 not inferior intellectually,
conduct-wise, and so on. Government
servants are responsible persons, On
the contrary, there are certaiy rules
and regulations already  available
which restniet his actions T think
the publie servants should behave in
a more responsible manne,  than
most of the othep people, why can
act irresponsibly. Hagq they been
acling  in an urresponsible . manner
in the Government of India_  the
Secrelariat, there would have been
‘& chaos, |

SHRI BAM SINGH YADAV. Sup-
pose a clerk  working undep you
complained. If a Statﬂtnr}r power is
siven to him  whether you will . be
able to function in.your office?

PROF, K. S. SHUKLA: O, the
contrary, I will be keeping my con-
duct so eleap ag not to give him an
opportunity to make a complaint.

ISHRI PARVATHANENI UPEN-
DRA: You had said that you are in
favour of ‘no fee’ approach. 1f there
is no fee anybod, can write _one-
line. complaint. = Thep there will he
4@ lot of baseless complaints,

PROF. K.S' SHUKLA: I, our
study about the Lokayukta, w, felt
that a citizen mdy not be able to
know the intricacies of the .Govern-
ment  functioning, Therefore, he
may not be able to collect as much
proof ag ig required. Bu¢ he hag got
a feeling, certain ide, or certaiy in-

formation, So, should we not allow

him? In the present economic
structure a person may be earning
Rs. 1,000 per month and a large
majority is like that. We are not
giving him an opportunity to file a
complaint although he hay 4 very
serious complaint to make, He can-
not afford tg send Rs. 500 with the
complaint and keep  hig  family
starving for the whola month.  So,
keeping in view that a large majo-
rity of people in India are poor, if
they have any doubt, let it be wveri-
fied by a proper functionary.

SHRI PARVATHANENI UPEN-
DRA: You gay the staff working un-
der the Lokpal will scrutinise - such
complaints?

PROPF. K. S: SHUKILA: Yes, ‘they
will take care of that.

SHRI "H. /K. L: BHAGAT: ' You
must{ have made a study. What is

-youyp -impression about ths Lokayuk-

tas who have been appointed i;, cer-
tain Stateg?

PROF, K. S. SHUKLA: We have
certainly undertaken a study. It is
already with us., Sir, the Lokayukta
institution ig very effective iy some

States whereas in others it is not

very effective, I very much depends
on who exactly ig occupying the
position of Lokayukta. Thg institu-
tion has given resultz and public are
very satisfied with the institution.
The_institution has not been able to
create an impact in the States where
proper enuctment are not  there
as it has been able to.do in other
States. ; s T

SHRI H. K. L. BHAGAT: Would
you say that the institution as a



whole in. different places, by and
large, has not succeeded in creating
the desired impact?

« PROF. K. S. SHUKLA: Sir, we Teel
it has succeeded. The desired impact
will be there...

SHRI H. K. L. BHAGAT: What
impact would you expect from Loka-

vukta? :

PROF. K. S. SHUKILA: Sir, basic-
ally this institution has been created
for public men. It has been able to
create g certain fear, They are cau-
tious in their approach. Even public
functionaries are cautious in = their
approach.” It has been able to create
a kind of psychelogical. climate: It
has also been able to try certain cases
—in one or iwo States,~even Minis-
ters.

SHRI H. K. L. BHAGAT: What 15
the main_ objective for which _ the
Lokayukta was created?

PROF. K. S. SHUKLA: Sir, the
main objective is to keep the public
life clean and, therefore, to keep a
~watch on the actions and the deci-
sions. . .

SHRI H. K. .. BHAGAT: How far
that purpose has been served? Would
you say that Dbecause of the Lok-

ayvukta the public life has become
purer?

PROF. K. S. SHUKLA: Sir, T do
not know what was level of corrup-
tion in public. life . exist.. I ..can't
say whether it has cleaned or not but
we can say.that it has created an imi-
pact on at least the public men. They
are cautious in their approach.

" SHRI H. K. L. BHAGAT: My
friend was asking about the frivolous
romplaints, You have said that _a
man should be punished only if it is
proved that he has deliberately made
~a false complaint. ¥You know it 1S
not easy to prove the false complaint
made deliberately. As a Minister, }
receive complaints some of which are
_correet and some are, absolutely false.

Making false as well as correct caoud-

plaints is the process. Are you very

sure that what is supposed to be kepw
secret will remain secret? By the
time a judgment is given by the Lok-
pal, the man against whom the com-

plaint is made will be finished. You

are suggesting involvementg of res-
ponsible functionaries. 1 am talking
of practical - considerations. There

are sO many innocent people: being

attacked. When a person makes a
complaint, it shouid be presumed
that he does that with full knowledge
ang satisfaction; no question of ‘deli-

berately’. He must be punished if iF

is false, - A person should make &
complaing onl;y when he i hundred
per cent sure. What are you sug=
gesting to safeguard the reputation
of an innocent man?

PROF. K. S. SHURKLA: Firstly,
everyone may mnot be that organized.
articulate and may not have proger
source of information:

> SHRI-H. K- L: BHAGAT: Do you
rule out the possibility of so many
complaints by proxy?

PROF. K. S. SHUKLA: This insti-
fution wil] provide him  another
forum. Secrecy of proceedings has
already been highlighted. Moreover,
the Lokpal has been authorised to
say that this particular portion will
ba published and will not be pub-
lished, Thig provision 1§ already
there. The Bill takes' care of that.
There are functionaries in the judi-
ciary and police: let them scrutinize
the complaints, If there are, say,
1000 complaints; let those be scrufi-
nized and only ten may be proceeded
with. Nin& hundred and ninety will
automatically be disposed of. A
number wof provisions are already
there. :

SH PARVATHANENI = UPEN-

DRA- What ig the perceniage of iri-.

volous complaints with the Lokayuk-
tas? .

PROF. K. S. SHUKLA: We are not

aware of that and we have not been
told. also that the Lokayuktas have
been dealing with false complaints.

L
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“fation on the

SHRI H. K. L. BHAGAT: You are
judging the efficacy of the institution
by the statement that they have dis-
posed of the complaints, not from the
nature of the complaints or the num-
ber of complaints.

PROF. K, S. SHUKLA: If we are
appointing 5 high official of this sta=
ture, a certain amount of credibility
has to be given to this office.

SHRI SHARAD DIGHE: You have

suggested that there should b, power
for the Lokpal to proceed sio inotit.

The very idea of establishing this in--

stitution is to establish a machinery
for redressal of public grievances.
Why do you want to give this power
to. Lokpal? On Wwhat material can
he prﬂceed'?

"DR. 'S. S, SINGH: "The Very - con-

cept of suc motu power is inherent’

in the concept of Ombudsman itself
of which Lokpal is a part - and- the
Ombudsman was defined by the In-
fernational =~ Ombudsman Steering
Committee and proceeding on ifs own
1S considered within the ambit of the
Ombudsman . instifution. . Moreover,
iIl thI‘EE or fﬂur Simi]ar Hcts such
type of power is already there. In
addition to that in the previous Bills
of 1968, 1971 and 1977 there was al-
ready a suo.motu. provision... .

PROF, N G HANGA That due1
*not justiiy .this.

DR. S. S SINGH: But that gives

us a. thinking. Then, there iz a Timi-
suo motw & power.

Whenever the Lokpal initiates pro-
ceedings on ifs own, he should pre-
pare .a- statement, forward. it fo _the
competent authority as welf as. to
the person against whom the enquiry
is going to he-instituted.

SHRI SHARAD DIGHE: How does
ke get that matenal‘? Nobody may
own it. |

SHRI RAOOF VALIUIMH And
if the complaint 'is 'falsé. ¥ TaRR

On newqpapef mpurt”
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DR. S. S. SINGH: There is already
a prnwsmn of the removal ‘of Lok-"
pal. It may be consfrued z mis-
conduct.

SHRI SHARAD DIGHE: You have
suggested that' the vacancy be filed
in s8ix months or in his absence some-
body should act. What makes wou
think that? It is not an institution
which is to perform day to day dufties,
so that if it is absent, then the whole
thing will collapse. Nothing will
happen like that. Vacancy does not
mean that we must immediately fill
it up; he can be appointed within a
1easnnable time, another man can be
appointed as .  and when vacancy
arises. So, if there is casual absence,
nothing happens because day-to-day
duty is not there at all.

DR. S. S. SINGH: On the basis of
our experience and the working of
the Lokayuktas in different] Siafes.
we are of the opinion that there 1is
day-to-day duty ang the ZLokayukia
and ‘the Up-Lokavukta sifs in ke
office and there are written com-
plaints. There is one point more in
this connection. There 18 a gsoecific
provision similar to this regarding the
filling of vacancies of the Lokayuktas.
recently added by amendment under
the Madhya Pradesh Lnkayukta and
Up-Lokayukta Act, i.e. Clause 2(c),
This has been recently added by the
1986 amendment, which got the assent
of the Governor on 4th June, 1987.
But; the authorities, which are infe-
rested in makjng this instifution
strong, efficient ang independent, are
feeling that such type of provisions
should be incorporated within the
tegislative frame; -

PROF, K S. SHUKLA. Sir, one
point T would like to clarify about
this. There are two sides of your
question: one is ﬁllmg up of vacan-
cies, We found in our study that in
some States the vacancy of TLok-
ayukta has not been ﬂfled up for
more than a year or two and, there-
fore; as a -consequence .of this .. the
Madhya Pradesh, Government  hae
come with an amendment thag thie



vacancy shoulg be filled up within a
period of 6 months. So, this is one
part,

The other part is, supposing I go as
a complainant from a remote corner
of Bastar to the Jagdalpur Head-
quarter, which is about 100 Km away,
and I find that the Lokpal is absent
for 30 days. Do you expect me to
g0 every 3rd day to the office of Lok-
pal? There ought to be some res-
ponsible functionary:; 1 am talking
of the Lokpal or Up-Lokpal to be
available every day so that a person
who comes can make a complaint.

So, there are two sides of your
question; the first is that the vacancy
should be filled up because this is

not a continuous office, a post may

be lying vacant for years. And the
second thing js that if the Lokpal is
absent for 30 days, the administra-
tive work is there inside the office
and in addition the complainants also
come, there should be someone who
can calry out the work in his gbsence.

SHRI SHARAD DIGHE: Of course,
the first comes within the mistrust of
the Administration and secondly the
casual absence is there, T can under-
stang that the complainant does not
want to speak to anybody else and
that he wants to put Hhis En:rnplaint
in the ears of Lokpal onlyv.

PROF K. S. SHUKLA: But. that
is not provided. Absence for 30 days
and mo'e does not mean casual asb-
sence; casual means for one or two
days.

SHRT SHARAD DIGHE: Alright 1
leave it there.

Then, in your memorandum, you
have suggested that the penalty for
false complaints skould not be more
than Rs. 50,000. Now, do you also
support the penalty of imprisonment
or-do you think it should be deleted?

" DR, S. S. SINGH: No, that should
~be there, Sir. T think this decision
particularly when you are curtailing
someone of hicz liberty, should be
taken by Lokpal or the Up-Lokpal.
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SHRI SHARAD DIGHE: We are
also responding to the Question No.
13 of the questionnaire which was
supplied tp us. About this imprison-
ment. ..

PROF. K. S. SHUKLA: Sir, it is
Question No, 10 and there it has been
suggested that,

“Penalty for false complaints,
which can be up to Rs. 50,000, is
too heavy and should bhe reduced.”

SHRI SHARAD DIGHE: But do
vou want the imprisonment clause
or not?

PROF. K. S, SHUKLA: Yes,
support the imprisonment.

we

SHRI BIR BHADRA PRATAP
SINGH: Now, don’t you fing from the
framework of the Act that the pro-
visions are more against the com-
plajnant? So, what is your impression
about that?

that
We

PROF. K. S. SHUKI.A: Sir,
part we have not considered.
didn’¢ think on that lines.

SHRI BIR BHADRA PRATAP
SINGH: My second point is, in para-
graph 13 of vour suggestion, you have
suggested that the appellate power
should be exercised as it is given in
Article 136 of the Constitution. You
must be aware that Article 136 has its
Own limitations, whereas the nature of
the complaints made to Lokpal would
be mostly on facts and findings will be
on facts. . So, when we make it in
consonance with Article 136, gon’t you
think that this exercise must not be”
done in the appellate jurisdiction?

PROF, K. S. SHUKLA : Sir, the
question which wag  asked whether
the right should be given to persons
to appeal in the High Court as well
as to the Supreme Court or this should
be restricted only to the Supreme
Court and not to the High Court?
Then, our choice was in favour of
the Supreme Court only.

SHRI BIR BHADRA PRATAP
SINGH: Supreme Court . exercises



many other appellate jurisdictions. It
is not only the writ jurisdiction and

appeal.

DR. S. 8. SINGH: Certainly, Sir,
but the appellate right cannot be givep
against the decision of the Lokpal be-
cause the Lokpal is not an institution
or a forum to which ap appeal can be
allowed. This can only be accepted as
an authority for the purpose of Article
136 which is also within the jurisdic-
tion of Article 136. The courtg and
authorities functioning i the territory
of Tndia are subject to the jurisdiction
of the Supreme Court with special
leave to appeal. If there is a writ
case then Supreme Court can enfer-
tain any petition.

PROF. K.S. SHUKLA: Therp have
been so many casecs where there was
no appeal against the decisions taken
by the Lok Ayukta. = But people who
are engaged in corrupt practiceg do
devise ways in order to gain time and
they go to Courts in terms of jurisdie-
tion of the Lok Ayukta. We cannot
totally bar the right of a person to go
to the Supreme Court or High Court,
against the decision of the Lok Ayu-
kta -~ But between the two  institu-
tions, -~ we prefer that - the appeal
against the decision. of the. Lok
Pal should only be in the Supreme
Court, |

SHRI P. N. SUKUL: Lok Pal has to
be a man who jig or has been a judge
of the Supreme Court. So naturally,
the appeal against him must go to the
Supreme Court only. ot

SHRI BIR BHADRA PRATAP
SINGH: The appeal under, Article 136
is merely diseretionary in nature,

PROF. K, S. SHUKLA: The insti-
tution of Lok Pal is for a particular
purpose. By creating this jnstitution,
we are not taking away the funda-
mental rights of ap individual, even
though we may be taking a decision
on certain corrupt practices of that
individual. Even if it is discretion-
ary, how does it matter?

SHRI C. MADHAV REDDI: Iok
Pal is majnly an investigating officer.
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He takes up the investigation op =a
particular complaint and sends  his
report to the competent authority.
That competent authority may Or may
not agree with the Lok Pal’g report, If
the competent authority; does not
agree with the report, what — will
happen? Should there be some sort
of a special report In all such cases
where there is disagreement between
the Lokpal and the comptent
authority?

PROF. K, S. SHUKLA: The Lokpal
performg three functions. He 18
an Investigating officer, prosecuting
officer and an adjudging offi-
cer. Therefore, ~whatever decjSion
he has taken is a well-thought de-
cision baseg on certaip facts. The
only distinction is that the High Court
Judge announces his judgment and
the Lok Ayukta writes about the
judgment to the competent authority.
In case the competent authority does
not agree with if, the - explanatory
memorandum of the competent auth-
ority along with the Lokpals or Lok
Ayukta’s findings are to be placed on
the floor of ths House. And in addi-
tion, here ig alsy the provisiop of
placing the Annual Reports on the
table of the House.

SHRI C. MADHAV REDDI:: Annu-
al Reports are not presented to Parlia
ment on time. . Moreover, no parti-
cular or individual case is going to
be pinpointed in Annual Report,
because it is statistica] in nature.

-DR. S. S, SINGH: Op this powier
of investigating and making recom-
mendations, there is g very interesting
case in Bombay High Court, which is
reported on page 136 AIR, 1985. This
iS the case of Visweswara Rao versus
Lok  Ayukta, Maharashtra. In this
case, a very remarkable observation

was made by the High Court that all
recommendations cannot be cate-

gorised in just one group.

SHRI C. MADHAV REDDI: {In your
study with regard to the performance
of the Lok Ayuktas, have you come
across. .any caseg where the compe-
fent authority did not agree with the



Lok Ayukta and thep as a result of
‘which, ' the recommendation was
vejected? '

PROF. K S. SHUKLA: There has
been some amount of disagreement
between the two. But the culture of
our country is such that we would
like certain issues to be settled in
some other way than putting every-
thing on record.

SHRI C. MADHAV REDDI: I am
asking yvou a hypothetical question, If
this Compmittee or the Government in
their wisdom decide that there is no
need for such a Bill ag this and if this
Bill if shelved, how do you feel about
it? What would be its impact in the
country? | 1

O PROF, K. S. SHUKLA: I may
hypothetically answer that there will
be a lot of chaos.

SHRI RAM SINGH YADAV: In
reply - to question - 12, you have said
that there should be an independent
" machinery for making investigations

and so on. Should there be some
parallel police administration in each
and every State? Or should there be
somp Investigating agency like Cen-
-iral Tnvestigaling Agency? What type
ofragency do you have in mind?

PROF, K. S. SHUKLA: There is.an
infrastructure  comprising  three
Twings—the 1égal wing, the investigat-
-{ve- wing and’ the “Chief techwical ex-
“amineérs wing—under -some Lok
Ayuktas. Wherever fhere ig some in-
“frastriicture, maybe "0f ‘a module
shape. the - efficiency " “of""the* Lok
Avukta increases! But wherever: the
;‘ﬁﬂk"hﬂ‘l{ta has to depeéend totally on
“+the Statp functionaties,” -the pequest
From “fhe ‘Tiok ~ Ayukta ‘s mormally
relegated to'a Tear seat without any
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~right rof sthes, citfzens,

Ayukta, (If thig sort of set up is
allowed to be created in each and
every State, T think there will be
some sort of confrontation with the

State machinery, Will you examine
‘this 1issue agaip in this particular

light?

PROF K, C. SHUKLA: We have
made this observation with all sense
of responsibility. We would like 1o
reassert that we would recommend
that there ought to be a capsule type

of structure available to the Lok Fal

so that he need not depend on State
Government or Cenfral] Government
functionaries for his requirements.

SHRI RAM SINGH YADAV: When
a magistrate inguireg into a matter
under Section 202 of the Criminal
Procedure Code, he ean inquire into
it himself, Similarly, the Lokpal also
may be competent to inguire, Investi-
gatijon,-as a matter of fact ig not a
must in each and every case and the
law - jg very -clear “on this point.
Secondly, you have said that there
should be one appeal to the Supreme
Court. We have given this constitu-
tional © guarantee to every 'citizen.
Are you of the opinion that the citi-
zen should be deprived of this Tight?

PROF. K. S. SHUKLA: The institu-
tion of Lokpal ig new. Police or other
organisations may _not be aware of

the charter of its duties. If'there 1s

4 capeule type of sfructure under the
T.okpal we do not feel fthat there
would - ‘be’ great ~strain ‘on “the:r ex-

_chequer of the country. -It js neces-
-sary to Mmake the institution. ‘of Lokpal
-efficient.- Secondly, about appeals, we

ave not taking away the fundamental
We only felt
that the. appeal: should he made only
tg: the: Supreme Court and not in the

- #igh Couris.

“SHRTRAM SINGH YADAV: Your
“suggestion i3 that there should be an

. v - RE T!lq 55#?{!&??{@? then  adjourned ')‘bi'-."T_ea.
“agency indeperidently under the Lok y medlen ewar ma plniei: 2iiel



TL.E Committe, re-assembled after tea
break

SHRI T. BEASHEER: What have you

to say about the controversy which
is going on apout the Prime Minister?

DE. S. S. SINGH: The President of
Indig is the competent authority 1o
pass -on thig information.  The final
report is made by the Lokpal agains!
the Prime Minister to both the Houses
which are in fact the supreme bodies.
It is for the House to decide; ty take
action; it is not for the President to
take action.

PROF. K. S. SHUKILA: The com-
peteng ‘authority means to whom the
report will be-sent. It does not mean
that he is taking ‘action also.

MR CHAIRMAN: The Bill envisa-
ges' ‘that the © competent * authority
would take action.

SHRI T. BASHEER: They. should
take action and inform the Lokpal.

PROFE. K. S. SHUKLA: In the case
of the Prime Minister, I don’t think
there will be frequent situations of
thigkind:< So, 'a proviso can  be
made that the President will:be tak=
ing action ‘only w:th the (t a.ppruval
af thé Pamamﬁnt '

MR. CI-IATRMAN That is why he
says th"it if the PI'C'“]CIEH'E iz becoming
a competen{ authority, he has fo take

action.
¢

PROE. K S: :SHUKLA: ! That 1S
why a4 proviso could:: added =+ that
againgts the:Prime Minister the Presi-
dent canrtake: actionronly with the
apprﬁvai'-' jﬂf :ni:]:'re Parliaﬂmﬂt, |

SHRI ’I‘ BASHEER Tt means that
thls fepurt wil'l come ‘tg Pﬂrlmmem
and’ the Parhamen“t ”has got, a right
to dIScuss 2 ) g
getting a #igh{ to discuss the Presi-
dent’s action in the House.

at means that we are.
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PROF. K. S. SHUKLA Yau are
not  discussing - the . President’s
action; you are dlscussmg the Idkpal’
demsmn

DR. S. S. SINGH: There are pl‘l';-
visiong in the T,ok Ayukta Act i djf-
ferent States where the Chief Minis-
ters have been brought withi;, the pur-
view of thiz Act. In the case of @
Chief Minister, the competent autho- -
rity is the Governor, Recently an act
has been passed in the Guj arat State
Legislature explaining that in  the
case of the Chief Minister, the report
will be submitted to the Chief Mjnister
himself subject to the cnndltmn that
that report will be placed b&fnre tl'ua.-r
Cabinet as soon as pnsmble “So, in
between these two provisions, ‘we pre-
fer the first one, In the case of a
dissenting note, we think' the Presi=
dent of India iz the competent autho-
rity.  So, these provisions were the
motivating factors.

SHRI P. N. SUKUL According, ‘10
clatise 16(2) areport will by submiited
to the competent authority. Then -
the competent authority shall examine
theé report and communicate to the
Liokpal ‘within - three months othe
aétion taken or supposed tp be taken
on the basis of some evidence.”It
meéans” the: competent authority - will

taken action. Now, the -"Tepost
mentioned in para 3  is the an-
nual report. It js not the I‘Epﬂrt thai

ev ery time he wﬂl be Sendlng to Pal*
liament, Just hke the Public Serme_
Commissions “an annual’ repart: is sub-
mitted. - Similarly the Lok 'Pal also
will be submitting an anmial ' réport
for the information of the Président
and Parliament. But in each case
separately when action has Heen taken
a consolidated report has {o be pre-
sénted 1o Parhamem Sﬂ 1t means
agamst the Prune Iv.’ﬁnlster as
contempiate; then the Pres‘ide"nt -Has

tgt,é.’keﬂﬂtlyﬂ : -=”"

F‘ﬂ 1' o ' 1Y ) I‘f‘ " §

 PROF, SHIJKI.LA Clauise’ 16(2) says
“3dtion talen” 6r “action to be taken.”

SHRI P. N. SUKUL: He is nnt
going to be guideg by you, First part -



ig “actjon taken”. He will not be
guided byn me or by you at that

time “when he wants to take action.

DR. SINGH: Let us come to. the

problem, jf the President is the com-
petent authority. -

SHRI RAOOF . VALIULLAH: The
position of the Governor ip th, State

ic not the same ag that of the President
in the Centire,

SHR] C., MADHAV REDDI: Whe-
ther that requires an amendment of
the Constitution, is the question,

PROF. SHUKLA. We felt that such
consideration should be there because

there are social considerations, politi-

cal consideratjons and an executive
consideration. . Here is a  political

consideration, which means, here air

executive has to consider the political
question, Then automatically the seri-
ousnesg of this Bill in our opinion,
may go down. The social considera-
tion ig in India, howsoever it is viewed
corruption wil] never be a: vitue:
Every citizen talks only of an honest
or non-corrupt person., - The Lok Pal
Bill also takes up discussion on this
isuue so are the Lok Ayukutas in the
country., During our field work we
found that some people were jittery

as to why the Prime Minister has been
excluded.

The third point is, we know, how
the Ministries function. When  the
political execufive is no¢ within Lhe
purview of the particular Bill or Act,
adequate importance may not  be
given by the functionafies to that
Bill or Act. It is known.

Ag regards the constitutional posi-
tion we- are not the Constitutional ex-
perts. We have constitutional  ex-
pertg in the country. They may be
consulted provided we agree in prin-
ciple with the suggestions. We are not
competent people. There are other
people with constitutional wisdom.
Let the people with - Constitutional
wisdom and political wisdom sit and
decide,

34

SHRI T. BASHEER. You should
understand the system under which
we are working and you must try io
suggest this amendment ‘based on
that system. That s what 1 feel

DR. SINGH: The system, constitu-
tional system, that is there, The
uncertainty over the issues has' been
going on.  There ig no final word
about it, Keeping all those things in
view, the democratic system and poli-

tical system, we ‘have to think
of the gystem which has been
there, =~ by  the -concept ' of jus-
tice, rule of law and - ' fairness.

Under the impact of all these things,
we have {o devise ways and means
how that can be achieved., In the
process we. thought it proper and ex-
pressed our opinion that this office
should also be brought within the
purview of the Lok Pal, keeping in
view the very high objectjves, inde-
pendence and the purpose of thig ins-
titution, because under all these cir-
cumstances our system is supposed 10
run: and if one man will be excluded
only on the plea of constitutional
limitations or anything else then these
things are bound to create gome gort
of confusion in the mindg of others.
Thig was gur objective.

SHRI INDRAJIT GUPTA: Even if
for argument’s sake, it ig  accepted
that the Prime Minister should be
brought within the purview of this
Lok Pal, ag you know it does not need
a Constitutional expert to = know it.
At present the scheme undepr which we
function the Prime Minister is respon-
sible and answerable only to Parlia-

ment. He ig not .responsible {to
anybody else. He 1is responsible to
Parliament. @ And what you are sug-

gesting here, unless it is modified,
would mean that the statug of the
sovereign Parliament is being sub-
ordinated to that of the President:
The President can get, the President
can take action on his own, against the
Prime Minister, who is responsible
only to the Parliament. Therefore, if
we accept your suggestion it would

“mean quite a basic change we would

o el

1y



have to make in the  Constitution
itself. Alternatively,- if you consider,
4S5 wWe were asking a little while ago,
even if the Pregident is made the
competent authority, and decides that
he proposes to take certain action that
action cannot, in fact, be taken uniless
it is approved by Parliament.

PROF. SHUKLA: The second pro-

vision that we had already submitted
ctan be considered now.

SHRI INDRAJIT GUPTA: Is the
Parliament out of your picture al-
together?

PROF, SHUKILA.: In accordance

with the approval of Parliament the
President will take action.

SHRI S. JAIPAL REDDY: Under
our system, I do agree that the Prime
Minister and the Government are res-
ponsible to the Parliament. But we
are not discussing political accounta-
bility or answerability, or adminis-
trative answerability. We gre dis-
cussing a crime, or an offence, under
the Prevention of Corruption Act. A
PDErson may have overruling majority
in the Parliament, may even have
overruling majority support in the
people of India. But if he ig found
guilty of 5 crime, he cannot be
above the law. Here I do not know
why the witnesseg are so anologetic
Here the President of India iz not
sought to be authorised to take action
In his own wisdom. It is only after
an adverse report is submitted to the
President by the Lok Pal when  the
.ok Pa] has considered the matter
and g repori. It is only op that basis
that the President is being empower-
€d or a suggestion is made for em-

powering' the President to
take action against the Prime
Minister.  As things stand  today,

the President can  sanction pro-
secution against the Prime Minister,
That is without thig piece of law.
Against the Chief Minister the Gov-
ernor can sanction prosecution and
against the Prime Minister, the legal
position is, the President can sanction
prosecution. I still feel that

the President ean  sanction pro-
secution of the  Prime Minister
in his own  wisdom In this
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case he cannot take action agamst the:
Prime Minister but only in the light
of the report submitteq. by the Lok-
Pal. T do not think, i, respect of
crime the Prime Ministep Mgy have
committed the majority in Parlia-
ment may have consideration

SHRI P. N. SUKUL: Earlier vou
were saying that there were political
considerations  ang. administrative
considerations, So far- as this Bil; is
concerned, there ig no mention of
political = considerations. Why the
Prime Minister has been made the:
competent authority because here we
are dealing with the Ministers and for
Minister the Prime  Minister is the
appointing authority, Sc¢ in their case
Prime Minister is the competent au-
thority,  But Prime Minister iz not
appointeq by the President.

PROF. K, S. SHUKLA. Any one
appointed fo any government service
President of India is the appointing
authority ang not the Primg Minister.
Svar::rmet:aLr'I,Jr to the Government is ap-
pointeq by the President and not by
the Prime Minister.

SHRI P. N. SUKUL: You have sug-
gested that public functionaries should
alsp be included iy the purview of
thig Bill. Members of Parliament are
not supposed to hold office of profit
ang that is why, Members of Parlia-
ment have not been brought under:
the purview of the Bill. Ags regards
the officers, there ig a separate ma-
chinery ie the Vigilance Commis-
sion. Bringing those people under the
purview of thig Bill will be duplica-
tion of work only. And the Lokpal
will not be able to cope up with the
entire work which you envisage. You
have suggested that Special Secre.
tary, Secretary and Joint Secretary
should be brought under the Lokpal.
Then why not DEP“‘t}r secretary,
Under Secretary ang Director? Why
upto Joint Secretary only?

PROF, K. S. SHUKLA: The ques-
tionnaire that hag beey circulated to
us, that was the point mentioneq to
us. Jojnt Secretaries i, Government of
India are appointed as heads of de-
parimentg whereas Directorq are not




appointed as head; of departments.
Our idey is that thy Heads of depart-
ments should be brought under the
purview of this Bill.

SHRI K. P. UNNIKRISHNAN. Es-
sentially the Bill i based on the con-
cepl of Ombudsman and it is not, as
has been explained by somg of my
distinguisheq friends, based on some
king of supervisory jurisdiction. So
thig concept of law is quite dfferent
from the Anglo-Saxon concept. 1
would like you to explain how this
conecept of Ombudsman, which is
gaining increasing acceptance as a
part of important agdjunct of rule of

concept, i functioning is Scandinavian
counirieg?

PROF. K. S. SHUKLA: Initially if
was not g very popular concept” but
gradually it hag been adopted by
many countries. The yeason being in
all the developing countries In parti-
cular, since more and more govern-
ment resources are coming on the
fielg level, therefore, the decision
making power of various functionaries
of government hag increased. And gzs
a consequence the abuse and misuse
of funds ig alSo very high. Therefore,
by and by it ig getting roots in other
countrieg like Fiji,  Ghana maybe be-
: cause to. keep -up the developmental
activities more ang moype funds  are
being - handleq by the Government
functionaries - fromy  Ministerg - and
down below. Fop Government func-
tionarieg we- -have institutional struc-
“ure; .but for pupblic mey there were
not -many institutions. Therefore, it
hag -been considered that the ene who
has eredibility -and respectability ' dn
public, let him decide’ the conduct of
publie - men: e b

Developmental ~activity in develop-
ing, countries-is ;So. exiensive .that the
country ig.feeling the. need of. the
institution. If we see the Budget of
the First  Plap and | that of  the
; Se'ﬁ'en‘th Plan, we find that the Plan-
“ming Cnmmxssmn hag started  handl-
“ing directly or indirectly a lot  of
‘money. 3
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‘the Opposition,

SHRI RAOOF VALIULLAH: On
Page 3, In para 5 (ii) you have Sug-
gested ‘appointment procedure’ of the
Lokpal. You have cuggested that the

panel of three nameg should be
gan.n by the Prime Ministep —
Chairma, (Rajya Sabha), Speaker

(Lok Sabha), Leaders of Opposition
in“Rajya Sahha and Lok Sabha. You
are very well aware that this will be
politically -motivated—so far as Prim.
Minister and the leaders of opposition
of both the Houses are econcerned.
The Speaker and the Chairman are
supposed to be above party politics.
Would you, therefore, consider to
leave the political gngle out because
there will be no unanimity. You think
panel of three names. Will it be . of
the same type ag the Prime Minister
or the leaders of both the Houses
want? Would you suggest the ap-
pointment of High Court Judge, Chief
Justice of the High Courf, the Chief
Minister, Chief Justice of the Supreme
Court! You leave political angle gut

of 1it. You may leave it to have pro-
cedure other than what wyou have
suggested.

PROF, K. S. SHUKLA: W have

considered both the view points We
have said, at least three names should
be there. The ‘kind of procedure - of
appoiniment of judges -and the kind
of allegalion coming ip the newWspaper
and othep fora—that they are peliti-
cally motivated -So  many -other things
are Said, So, we thought that this-aut.

hority -be appointed through a:slightly

different procedure..- Leadey. 6f the
Opposition, - Lok Sakbha, Leader ‘of
Rajya Sabhg are
there, Automatically these {hree
names will be decided thrnugh ma-
iority means, 5

The =other- procedure- we- hag In
mind -was- that weshave the seniority
list — -that--one person be appointed
ther Chief- Justice of India and mnext
to him be- appointeg the Lokpal. 'We
knoyw thigiseniority Bis¢ ip-the " Sup-

-reme: Court: of India; A‘ 'paréhn may
-be agppointed as the
-gnother the ¢thief Justice;

“and

kpal



. SHRI RAOOF VALIULLAH. Here
you have included the Leade, of Op-
positign in both the Houses. You have
equateqd the Prime Minister on the
one hand and op the other hang you
have two names from the Opposition
—the leader of the Opposition in the
Lol Sabha and the leader of the
Opposition in the Rajya Sabha. On
the other hand the Chairman, Rajya
Sabha and the Speaker, I.ok Sabha,
are supposeq to be above party poli-
tics. Why should the leader of the
House, Lok Sabha and the Leader of
the House, Rajya = Sabha nopt be
there?

PROF. K. S. SHUKLA: If your
proposal - is -considered, - the number
becomes: even, We want odd num-
-ber. ‘Even number may creale pro-
blem. Only to keep the numbe, odd
we have excluded others.

SHRr C.. MADHAV REDDI. . The
Leader of the Oppositio, is.only a
myti.

..-SHRI DARBARA_ SINGH: The
Prima- Minister is answerable to the
Parliament and not to anybudv else.
This must be kept in mind.

~ SHRI S. JAIPAL REDDY: Oy page
9 “your suggestioy 1s-to ‘expand the
scope and  funetion - of the Liokpal.
The ideq ig . to uproog corruption- -in
high- places.. Once ‘maladministration’
ig included, in competence, delay are
also covered.. Thepn the functions of
the Lokpal may become unweildy. I
want to know have you considered
this aspect?

PROF. K. S. SHUKLA. Thigig the
“twide debats “that hag been going on.
On the one hand ip the name-of ex-
pediency, some lokayukutas have been
given ‘corruption’ ‘gg duty and malad-
ministration has not been covered. We
have geen from 1972 Lokayukta have
bean appointed ang the major charge
‘corruption’ was given. It has not been
expanded. Once you agree that we
will include ‘corruption’, corruptiion
in high places may Not be only mo-
netary corruplion., 1t may be of

“fionary corrupt?
~pal cannot punish.. - .
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different type, Therefore, we are
not talking of ordinary corruption
which ig inspected by the police. The
decision in which there is n, record
and that is why we have appointed
such a high funclionary. There may
be corruption or ay abuse of autho-
rity. Therefore, we thought that for
such thingg 5 functionary limited fo
such a thing may not be desirable.

SHRI S. JATPAL REDDY: We have
diseussed the role of the competent
autherity. I may draw your atten-
tion to Andhra [Pradesh Lokayukta
Act whereiy the competent authority

‘has been dispenseq with. Here the

report is submitteq to the competent
authority. Even if the repor{ is
totally unfavourable to the public
function, the competent authority can
turn a blind eye. Now, the ultimate
diseretionary authority rests with the
competent authority though the jud-
gement Ig prﬂnuunced_by the Lokpal.
As o consequence of this, a very un-
accepiable contradiction has arisen.
A particular person who made a com-
plaint is found to have made a com-
plaint falsely; as you. have. said deli-
berately; -then he can be gtraight-
way punished by Lokpal. But if the
Lokpa] finds somebody corrupt, Lok-
pa] “cannot - punish him. Lokpal can
only, ‘make a report. Therefore, how

‘do-you react to a suggestion that let
“the Lokpal be armed With a prosecut-

ing adthority in case it finds a func-

After .- ET[ 'th_.e- Ilﬂk-'

MR CHAIRMAN: What the., hon.
Member means ig that you - can .as
well pgive that competent authority if
the Lokpal finds that:a particular
Minister is found guilty, he. ghould be
punished.

SHRI'S. JAIPAT, REDDY: 1 draw a
distinetion that in the case of a mala
fide complainant, he can be straight-
way punished. That means the Lok-
pal not only investigates but it sanc-
tions prosecutions also and it also
punishes. My question is: can W€
not dispense with the competent
authority? Can We not S3y that the



Ifokpal wil] be the competent to sanc-
tion prosecutioy both againgt a cor-
Tupt public functionary ang against
the mala fide complainanty Th. Lok-
pal should be endoweq with the
power 1o punish even in the case of
a maly fide complainant.

- PROF. K. S. SHUKLA: I would
like' to draw your attention to ftwo
points. The philosophy of the Lok-
pa] is that he exercises moral autho-
rity. But mere finding from a Lok-
pal that a Minister or a functionary
is corrupt is not going to have a
considerable social impact, because
once ifs report is submitteq to the
Parliament or tfo the Legislatures in
the case of Lok Ayukt, it becomes a
public document and the peopls will
refer to it.

SHR]I S. JAIPA1, REDDY: There is
a slight misunderstanding. It is not
as though every judgement of the
Lokpal 15 submitted to the Parlia-
ment. What the IL.okpal under the
Bill ig to do is to submit an annual
report which woulq merely refer to
the number of caseg dealt with. It
would choose not to furnish to Par-
liament a particular judgement.

PROF. K. S, SHUKLA: First of all,
if a. Minisfer is involved and i¢ there
ig a disagreement between the com-

petent authority and the Lokpal a-
Special Report can be submitted.
There is a provision. Evey in the

annual report a certain gist of impor-
tant cases is given ang therefore those
cases will automatically covered, The
Ministers may not be the lower func-
tionary hence they may be mentioned
in the Report.

SHRI S. S. SINGH. The very idea
of thig institution of Lokpal hag been
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derived from the Swedish concep+ of
Ombudsman which means the may of
Parliament. The Lokpal is a man of
Legislature or Parliament S0, he is
responsible fo the Parliament and is
acting for the Parliament. It ig a
body composeq by the educated Mem-
bers of the people of the country,
people of the society, ete. so, the final
pPower — power of prosecution or
passing the judgement — is not desi-
rable or rather we cap say that in
consonance with the very philosophy
and ideology of this institution of Om-
budsman itself the power of prosecu-
tion cannot be given to the ILokpal.
Thig is our view.

SHRI S. JATIPAL: REDDY: Dy you
think that the TL.okpa] should be given
tha power to punish the maly fide
complainant?

SHRI S. S. SINGH: The Lokpal
institution which is proposeq to be
created hag been conferred the status
of a Court for the purpose of conduct
of Proceeding for the purpose of
maintenance of discipline, f5r the
purpose of regulating its conduct in
an orderly manner. For that purpose
the power was given to Pasg a Sen-
tence or prosecuts the guilty for the
purpose of mainfenance of that high
and independent office visualised by
the highest authority of the country.

PROF. K. S. SHUKLA:.: Finally,
the Ombudsman’sy idea wag for en-
hancing the accountability of the ad-
ministration to the Legislature, That
igs the philosophy.

MR. CHAIRMAN: Thank you very
much. You can send your note after-
wards.

(The Committee then adjourned.)
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MR, CHAIRMAN: Shall we start
now? I welcome the hon. members
of the Bay Counecil to this Committee,
I think you are prepared to give
evidence. Before we proceed, may I
draw your attention to Directiop 58
of ‘the Directions by the Speaker
which reads as follows:

“58. Where wilnesseg appear before
a Committee to give evidence, the
Chairman shall make it clear to the
witnesses that their evidence shall be
treated as public and ig liable {o be
published, wunless they specifically
desire that all or any Dpart of the
evidence given by them ig to be
treated as confidential. Tt shall how-
ever, be explained to the witnesses
that even though they might desire
their evidence to bhe treateq as confi-
dential such evidence iy liabls to be
made available to the Members of
Parliament.” Please Infroduce your-
self to the Members of thg Com-
mittee,

SHRT V. R. REDDY: After we Te-
cciveq your notice, the Council had
7o pccasion to meet. So, the Coun-
¢il as such could nhot deliberate upon
thic Bill to formulate its views. In
fact the Council iz to meet.on .the
19ty and 20th of this month and by
the time we coulg communicate this
to you, it was g little late, So, we
are here as individual memhers uf
the Council. The Counecil will, in
the course of time, deliberate up_un
and will submit its viewg op this
particulay Bill in writifg.

MR, CHAIRMAN: -S{}, what do you
propose now?

SHRI Vi R REDDY ' Ag I said, nun'e
of 1S can expresg our Views On behalf
of the Council, That i our difficulty.

SHRI RAM SINGH YADAV: There
are two aspectg of this matter. One
is what are the personal views of the
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-tionnaire, - relates to the. scheme
-tnvisaged
-Bill.

memberg of {he Council, and the othey
is What are the collective viewg of
the Council itself. So, you can very
well say what approach you have got
to this gs imdividuals. Ag regards the
collective thinking of the Council,
that can be sent in writing by way of
a resolution. ; :

SHRI V. R. REDDY: Well, 1, de-
ference to the wisheg of the Mem-
bers, we would certainly express our
views. If we have any difficuliy in
expressing our views on a few issues,
we woulq rather await the delibera-
tions of the Council oy those. But on
most of the other issues I am sure we
should be able. to respond tp your
questions.

MR. CHAIRMAN: That will be ail
right. Whatever evidence you give
here is to be treateq as confidential.
So. you cay give your views,

SHRT V. R. REDDY: I wish tor know
from the Chairmay whether he would
like us to address ourselves to- ihe
pointsy raised in the questionnaire.

MR. CHAIRMAN: If you have any
exira points, you can speak oy those

“as well. ‘I‘here is no problem.

SHRI V. R. REDDY The first point
for giscussion, ag set out ip the ques-
as
iy ‘the proposed ~Lokpal
The remaining points are . more
specific and T think ;- when we deal
with the remaining: pointg one after
the other, perhaps we woulg - have
articulated our views regarding = the
scheme -itself. ~All the same, from
the point of view of the scheme, there
are twn questmns which, according 10
us; arise. First is the areg of opeta-
tioy of this institution of Liokpal en-
visaged unde, thig ~ Bill, rand - the
second  will -~ be« the - functionaries
which will be amenable to the juris-

diction of thig institution. Insg far as



‘the first aspect is concerned, we find
that under the proposed Bill, the
area of operation is confined only to
allegations pertaining to offences
under part IX of the India;; Penal
\Code and the Prevention of Corrup-
tion Act, If one is to consider the
Administrative Reformg Commitiee’s
mitia] Report, to which the objects of
the Bill advert to, perhaps what was
envisaged under that Report was
an institution which wag to have
a far wider area of operation than
what is sought to be presented through
this Bill in our opinion may go
we might like to advert to when we
go to the individual points. The
second aspect is the question relating
to the functionaries who will be
amenable to the jurisdiction of this
Lokpal instifution. Here, particularly
the functionaries of the administration
like the Secretaries and others have
been left out and what we noflice is
that under this Bill, it is only the al-
legations pertaining to the Ministers,
Deputy Ministers and Parliamentary
Secretaries that ecan be considered by
the Liokpal authority. These are the
two aspects pertaining to the scheme
of the Bill which we might like to
advert to as we proceed point by
point.

In point 2, the terms ‘public func-
tionary’ and ‘competent authority’ have
been defined. This perhaps can be
considered along with point 4 where
there is a more specific suggestion to
the effect that whether the ‘public
functionary’ should not include the
officers of the Government of India, of
the rank of Joint Secretary and above,
involved in the process of decision-
making. It is our view that more
often than not, if there are any in-
stances of either misconduct oy mal-
administration or even corrupt prac-
tices invariably those officers ag well
are involved, apart from the Ministers
concerned. So, the Bill, if it is to be
4 comprehensive enactment, should, in
our view, extend to thege functionaries
“as well, as #ef out in point 4. Insofar
as ‘competent authority’ is concerned,

it is gpecifically defined in the Bill
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itself and we have nothing
ment,

to com-

i Point 3 relates tp scope and func-
tions of the Bill, whether they should
!JE restricted in the manner in which
%t is envisaged or whether they should
Include complaints of misconduct,
grievances, maladministration and
abuse of power, Insofar as misconduect,
maladministration andq abuse of
power are concerned, these are the
aspects which, ip our opinion, ought
to be brought within the purview of
the Lokpal. Insofar ag grievances
dare concerned, though we quite agree
that the concept of Ombudsman is
essentially an instrumeny for redressal
of public grievances, if we employ
this expression ‘grievances’ in a very
general sense, we are not Very sure
whether the institution of Lokpal will
not be flooded with these public grie-
vances, whether any institution of
that nature, regardless of what kind
of administrative facilitieg they have,
will be able to cope with this, So, on
that aspect ouy view is that grievances
arising out of misconduct, maladminis-
tration, abuse of power or corrupfion
would perhapgs be more appropriate
than leaving 1t wide open for the
people to belieye or expect that the
Lok pal ig there to attend to any
kind of grievances, also envisaged
under thig particulay clause that the
notice must go to the Lokpal and an
opportunity should be given for the
allegation made against him, The pro-
cedure apoear« to bhe. in our view,
wholesome and may not warrant any
particular change.

Point No. 7 relates to the public
servants being debarred from making
complaints to Lokpal, Op thig we are
in agreement with what is provided
in the Bill, Since this institution of
Lokpal is to oversee the administra-
tion, it is perhaps not appropriate to
expect the puble servants to make any
complaints before the Lokpal. In so

far as the grievances of these nublic
servants, in their individual capacity.

are concerned, perhaps it may stand
slightly on different footing. But it



€an be said that having regard to
adequate safeguards, these public ser-
vants have by way of varioug service
rules and regulations and tribunals
heing available to them to agitate
their grievances, and it may not be
necessary to permit the public ser-
vants to ventilate their grievances
even if they concern them, as ap in-
dividual,

“The next point is about the fee to
be deposited before one makes a com-
plaint. One thousang rupees ig the fee
fixed. But we are more impressed
with the proviso which enables the
Lokpal to waive this condition in
order tp exempt the complainant from
satisfying the requirement if there gre
such grounds for such waival. So,
having regard tp this if there are any
such cases, it ig open to the Lokpal to
waive or exempt a person, We think
that this fee prescribed, that is, Rs.
1000 may not be excessive, Now, it
concerns the authorities and he might
think that Lokpal is the answer. That
kind of situation can be obviated be-
cause the whole thrust and emphasis
should be on the conduct and adminis-
{ration. When we confing it fo the
misconduct, maladministration and
abuse O0f power and grievance; aris-
ing out of such conduct, T think the
purpnse can Be “adequately achieved.

Then-the next point ig regarding the
minimum gqualification for appointment
of Lokpal. - Mr. Chairman, the- BEill
sircady provides for -the . qualifica-
{ioms. in the sense that it hag-to be a
nerson who-has been or is-gualified fo
be a judge of the Supreme: Court.
Now, we necessarily refer to the Con-
stitution and the Constitution is more
explicit op this aspebtt, that is, with
rospect. fo the qualificationg . for ap-
nointment of the judge of the Supre-
me Court, This, in our view, might
suffice and this 1g what the Bill con-
fains.

"The nexf point® relates to the pro-
cedure for removal which we find in
Ylause 6 of the Bill. Ng dougt, there
ig" the deviation from the procedure

envisaged under ﬂm Uunstitutmn for

‘18"‘13 LS—4
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removal of g Judge of the Supreme
Court, In so fay ag the Clause 6 of
the Bill is concerned, we do.not how-
ever see anything particularly ob-
Jjectionable or any particular need to
deviate from what has already been
suggested in Clause 6 because Clause
6 conferg the power of removal, upon
to the President and this remuva.l can
be on the ground of proof of mishe-
haviour oy on any other ground. The
principle of natural justice is. But
more perhaps a more contentious
matier is the provision relating to
the penalty” proposed in case of a
complaint being found to be false.
You will find that there are  two
clauses which are relevant in so far
ag this particulay gspect is concerned.

We have clause 22 ang Clause 11.
Clause 22 provides—

A B Every perso, - who
makeg any complaint which is held
by the Lokpal to be false shall be

punishablas ag provided in sub-sec-
tion - (2).”

In so far as this expression is con-
cernde, if it found to be helg false.
We do not find much assistance from
the remaining portions of the Bill.
On the other hand, we find tha*
~ Clause 77 provides for dismissal or
“ rejection of the complain under such
~a situation Clause 11 reads. Jike this.

“11 (1) If the Lokpal is satisfied,
_affer considering a complaint and
affer making such verification as
_he deemg appropriate,

(a) that  the complaint is not

made withip the period of five years

- specified in sub-sectiop (3) of SE{‘-
tion 9; or

(’{5) fhat he cannot make an

‘ 111qmry in respect“nf the cnmﬁ:lamt

by reason of the: prnvlsmns of sub-

“section (1) “orp su'b-sectmn (%) of

‘gection 9 or any nther prawsmn ﬂf
'fth:s AcHTorioaRes 517y

-



(c) that the complaint i¢ frivolous
or vexatious or is not made in good
faith; or

(d) that there are no sufficient
grounds for inquiring into the com-
plaint,....”

Now, one question that immediately
ariseg is whether the punishment pro-
vided for ynder Clause 22(1) is con-
templated to only complaints with
respect to which there is an inquiry
or an investigation by the Lokpal or
whether the punishment under Clause
22(1) applies even to cases where a

complaint is rejected under clause
11(1)(c) or (d) for that mafter,
Now, if  clause 11(1)  (e) and
(d) do mot come into the

pieture insofar as punishment un-
der section 22 is concerned, we would
very respectfully submit that it might
lead to Incongruoug result for the
simple reason that there is a case
where the complaint is rejecteq on
the groung that it s frivolous, vaxa-
tioug and not made in good faith but

all the same there is ng provision for

punishment. But insofgr as the cases
where the Lok Pal ‘ig prima facie of
the opinion that it ought to be pro-
ceeded and ought tp be invesfigated
and aftep investigation, for want of
material or whatever, the complaint
is false, one can proceed against him
and punish him, That is one incen-
gruous result due to the ambiguity of
the provisions. The other aspect 1is
whether this punishment which is
provided for under section 22(2) (1)
will not act as some kind of deterrent
preventing persons to have recourse
to Lok Pal authority. For example,
there is g finding that the complaint
is false or perhaps which is found to
be not proved is deemed be a case of
complaint rejected as false or held to
be false. If that assumption is right.
then in every case, where the com-
plainant is not able to establish his
complaint or allegations, it wil] tan-
tamount to a case of false allegations
and then he will expose tg this kind of
punishment. Our suggestion is; bor-
rowing the language of section 11(i)
(e), perhaps one should confine this
punishment to cases where a com-
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plaint @ founq not to have been made
in good faith. We are not going into
the question whether a false state-
ment has been made wilfully with:
the knowledge that it ig a false state-
ment, We are not going into the logic
of mens rea. I think, it would he very
very difficult to prove that in such
cases, S0, more appropriate would be
tor confine this punishment to cases
where a complaint 1is not made in
good  faith, That could be better.

The provision as it exists, in our
view, if there is any complaint which
ig liable to be thrown out, the com-
plainant himself is exposed to punish-
ment. We may Iimit thig powey of
punishment by saying that unless
there 15 a proof that this is & com-
plaint made in lack of good faith
which is manifest front the complaint,
one doeg not expose onself tp punish-
ment.

- With regarq the quanfum of punish-
ment, what is provided for under the
clause -appearg to be excessive. Firstly,
there is .no discretion insofar a¢ the
authority 1s concerned. ‘“shall be pu-
nishable” ig the expression used.
Second aspect 1s, Imprisonment also
appear to be-a must. Here, in our sub-
mission, it would perhaps be more
appropriate o award the punishment
of imprisonmént and/or fine. Insofar
as the quantum of fine is concerned,
Rs. 50,000 appéars to be the maxi-
mum. One can perhaps expect the
Lokpal authority to exercise this dis-
cretion judiciously.

The nem point is, whether the pro-
ceedings should be held in camera or
this ought to be an. open investigation,
We look at this institution of Lokpal
as, in a way, ap instrumentality of
Parliament essentlally intended to
assist Parliament and perhaps fo
consolidate the ~concept of account-
ability of the - Executive to Parlia-
ment, Perhaps, in camerg investigation
i¢ Mmore appropriate than :an open in-
vestigation. But ‘however, -1 would
like to suggest that though in.camera
investigation may be the rule, as an

L%



exception, i may be left to the Lok-
pal in cases where he thinkg that it
iIs a case of immense public interest
or important, to throw open this in-
vestigation fop reasong to pe recorded.

The next question is about the in-
vestigation agency. Whose assistance
can be sought for by the Lokpal? This
scheme does not appear to provide
for any independent machinery to be
available to the Lokpal, While approv-
ing what is provided in the Bill, we
woulg like to suggest that such an
independent machinery should also be
made available to the Lokpal. In gll
cases, it may not be necessary for one
to proceed -with the investigation
through the investigation agency or
machinery available with him but in
certain cases, if may become neces-
sary.

About point No. 13 concerning ap-
peal to High Court ang -Supreme
Court, we are not able to appreciate
why 1t is found not to be appropriate.
We think that since the status of a
Lokpal is that of a high judicial officer.
the appeal to the High-Court and the
Supreme Court ag provided under the
Bil] is quite proper.

In the eveni of dis-agreement bet-
ween competent authority and the
Lokpal in the matter of recommenda-
tions, what ig ths procedure to he
adopted appears to be the next point
for consideration. Clause 16 provides
for a report to be submitted by the
Lokpal to the President. It is called
q consolidated report on administra-
tion of this Act. Perhaps the expres-
sion empluyment’ is fvague here and
susceptible for consideration, mdwat-
ing that the consolidated report will
be a report of a generic nature, TIf
that i the case, it is advisable to have
the power of a Lok Pal in case where
the pxecutive ~authority or the com-
petent authority does not agree with
the recommendations of the Lok Pal
so that the focug of the attenfion of
the Parliament is brought on to that
particular issue., If it ig dealt with
or referred to in a consolidated re-
port, the Parliament, in il .’lilielihupﬂ,
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may not be able to perceive this as
essentially a case of d1sagreement bet-
ween the two authorities.

So far as the rule-making power is
concerned, we agree with the sugges-
tion here that it may be more appro-
priate to leave the rule- making
power with the Lok Pals themselves,
with the ridey that the ruleg so made
shall pe lald on the Table of the
House of Parliament because such
power with the President normally
appears to be a bit of a deviation from
the normal practices which one is
used to except in the cases where the
Constitution itself provides for the
President to make rules under Article
309 in case of service conditions, We
do not come across g case where nor-
mally the President himself makes
the rules, Unless there is any particu-
lar purpose which we are not aware
of, we do not
ihis power should bhe left witk fthe
President. It may be that the purpose
woulq be served just ang well if one
leaves thig power with the I.ok Pal
himself. One nalional law is the Iast
p: .nt for consideration. It would cer-
tainly to better perhaps if there could
be - 5 uniform national law op this
particular aspect. Now the tendency
ig _that each state hag its own Bil! on
very many important aspects. Per-
haps a uniform policy could have
evolved in so far as Bills on the Lak
Pal and Lok Ayukt are concerned. -

These are our viewg on the points
specifically poseq by you in this Ques-
tionnaire,

MR. CHAIRMAN: Have vou any
further views on the Bill itself?

SHR1 REDDY: O, that aspect. we
would reserve our viewsg to the date

cil.

SHR]I S. JATPAI, REDDY: Thank
yvou for your lucid and luminous pre-
sentation. T would like to seek some
suggestions and eclarifications.

see any reason why-

whepn we come before you as a Coun-

e



You suggested that the Office of
Secretary and Joint Secretary could
be brought within the purview  of
the institution. You did not make any
refe_renr.:e to the Office of Prime Minis-
Aer and the Chief Minister. You
might wel] be aware that when the
present Bill was originally presented
it the Parliament, the offices of Chief
Ministers were incltided. They were
excluded later on. So, 1 thoughi it
would be necessary for you to ex-
press your views now in a personal

capacity or later as Chairman of the
Couneil,

Secondly, what is your view for a
national Jaw. Would you prefer na-
tional law to be adopted through a
Constitution amendment op through a
mere enactment? If mere enactment
is resorted to, one anomaly will be
that the Lok Pals mstlh,ltlun can be
abolisheg through one Ordinance. The
procedure that is adumbrated here
for removal of Lok Pal neeg not be
resortéed to. The whole Act can be
repealed by an Ordinance. How do
voy react to the suggestion of 3 Cons-
titution amendment?

Coming to competent authority, if
~ an allegation is made against a Minis-
ter and the Lok Pal findg the allega-
tion {0 be true, the competent autho-
rify here is the Prime Minister and

the Prime Minister can differ with

the Lok Pal for reasons to be record-
ed by him and that is the end of the
matter. While the complainant ecan
be punisheq by the Lok Pal the Lok
Pal fopr the complainant cap -convert
itself into a criminal court.  In the
case of the functionary, it i merely a
fact finding committee. How. do. you
seek tp- resolve this anomaly?

SHRI REDDY: In so far as the first
duestion is concerned, perhapg he has
1éft it to us to advert to it if we so
desire after we are able fg évolve a
consensus in our Council but I could
say that firstly, I suppose, T am not
very ‘cleay in my mind about the ob-
ject we are seeking 1o achieve by this
Lok  Pal -Bill: Frankly  speaking, the
Bill ag it stands today™ concerns only

46

with the issues of corruption for which
we do have the law of the land
which provides for such cases, This
again is confined only tg persons
holding ministerial  positions. One
part of the Objects or perhaps the
concluding part of the Objects is that
for “enabling the citizeng to have
recourse to a convenient and effective
forum for determination of complaints
and thereby save him from pursuing
the remedy through the process of
courts which may prove expensive oI
dilatory or may not facilitate any
speedy determination.”

Perhaps one thing that oceurs {o mg
1§ if these are the trivials of those
who have recourse to courts, why not
We trv to find solutions within the
framework of courts.

The second aspect of this particu-
lar observation is that thesg are as-
pects which are already covered by
the existing law but courts can attend
to these matters. But then fthe pro-
cese of going through the courts 1is
likely to be proved expensive and
dilatory. It is in that context we are
coming forth with this kind of an
institution, This 18 something which
occurs fo me.

The third aspect ig if this concept
is to have some kind of a bearing on
the concept of Ombudsman, then, I
suppose thai the scope of this parti-
cular legislation- ought to be wider
than what is conceived now. Surely
to_have an establishmenat of a Lok
Pal merely tg hopefully. attend to a
few cases of corruption alleged against
Ministers, may not be a.worthwhile
proposition and if it is fo be mean-
ingful, the scope of Ombudsman is
much wider. - Even - 1f we make it
wider, the executive is accountable to
the  Parliament, -You got this ag an
agency of the Parliament to enable
the- Parliament to -more effectively

exercise the power of superintendence..

SHRI G. G. SWELL:
concept 18" that we are nﬂt an genc;g:
of -the Parliament. ; |

The adtual._.
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SHRI V., R. REDDY: I may be
wrong. 1 am going by the concept of
Ombudsman, I stang corrected. It is
in that context the competent autho-
rity 'here ig the Prime Minister. If
there are any things, it is the Prime
Minister who is to rectify the defects,
who can take action on the basig of
the recommendation, That is what is
conceived under thig Bill apparently.
In this form, if the object of the Bill
1g. limited as it is and even if we
widen the scope a little more, I would
still think that perhaps the office of
the Prime  Minister need mnot be
brought or for that matter the office
of the Chief Minister need not be
brought withip the purview of this
énactment for achieving the object,
which, according to me, is eventually
a recommendatory process on which
the Executive takeg some action., If
the Executive is not taking any ac-
tion, then it ig Open to the Parliament
or to the State Legislature tg delibe-
rate upon 1it,

SHR] BRAJA MOHAN MOHANTY:
What is the position of the Leader of
the Opposition? Why I am asking this
question is because in India  fthe
Leader of the Opposition hag got the
privileges- of & Minister and suppose

we know  thai there are * ceriain
powers to - pass final - orders
and suppose if he is involved

in some malafide act either indirect-
Iy or obliquely, whether he  should
be treated as a separate category - as
Member of Parliament or he should be
included within the statute of - this
Act.

SHRI G. G. SWELL: They do not
exercise that power. They are Mem-
bers of Parhament hke other Mem-
'bers

" SHRI RAM SINGH YADAYV: There
is already a definition of a  public
functionary. The public functionary
is'a Minister, Deputy Minister etc. of
the State or the Centre and not the
Leader of the Oppnmtiun

“"SHRI V. R. REDDY: We have
got some of the State Acts which do

-
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by an Ordinance, still

lake, within their purview, the Mem-
bers of the Legislature.

SHRI G. G. SWELL: And the
Chief Minister also.

SHRI V. R. REDDY: Yes, the
Karnataka Act is an example.

SHRI RAM SINGH YADAV:  Al-
ready, in some of the States, they

have been covered. They do not ex-
ercise the execulive powers. There.
fore, they are not within the purview
of this Act.

SHRI V. R. REDDY: The second
question raised by the hon. Member
was with respect to some kind of a
nationa] law on this particular aspect
and whether it is not appropriate or
more appropriate to think of g Cons-
titutional provision. Also by repeal-
ing it, by an Ordinance, the whole
thing can be set at nought. Here
again, in my view, this is essentially
to aid the Parliament that this piece
of ‘legislation is envisaged. If tomor-
oW, sSupposing ip a particular -situa-
tion, in one’s wisdom, one thinks of
abolishing or repealing such an Act
Wea cap fall
back on the existing law and there
may not be any = particular crisis
which emerges out of the situation.
This ig-my view and perhaps at this
juncture fo think of a Constitutional
amendment may not be necessary. It
may suffice even if it is by way of an
Act of Parliament or that ﬂf the 1nd1-
vidua] legislature.

SHRI G. G. SWELL: This enact-
ment may be redundant in that case.

SHRI V. R. REDDY: As I already
submitted, this is dealt with in the
Objects Clause of the Bill. If proce-

eds on the premise that the law is

available; the forum by way of a
Court is gvailable.  But it is_ _-more
to ensure.that since the remedy is
through a process of Court, it may

prove to be expensive and dilatory.

It is-inherent in the very object itself
that we do have some other measures

-to which we can take recourse. The



third point raised by the hon. Mem-
ber relates to the powers of the Lok-
pal that he can only recommend on
the basis of a complaint which may
be accepted, may not be accepted by
the competent authority and why 1is
1t that such authority be given or en-
trusted, who may be lacking power
to prosecute and to award punish-
ment. That view is wel]l taken. I
have not examined it from that parti-
cular angle. However, that view of
the hon. Member is taken note of.

SHRI G. G. SWELL: Do you think
that it makeg better if we go in for a
kind of an enactment that will creale
an office of Ombudsman? You know
the Ombudsman is an officer of Par-
liament, one who is appointed by Par-

liament. Do vou think that would
be the best answer? :
SHRI V. R. REDDY: No. I think,

we do have certain limitations so far
ds our Constitutional frame-work 18
concerned.

SHRI G. G. SWELL: That ig why
I talk of amendment of the Constitu-
tion.

SHRI V. R. REDDY: That is es-
gentially a policy decision. I have
understood ‘the point made by Shri
Reddy. The question raised ~ was:
would not g Constitution. Amend-
ment put it more on a sounder and
stronger footing?

SHRI SHYAM LAL YADAV: Some
members talked about the punish-
ment provided for, for the complaint
which is so motivated, in the present
Indian situation. You know  thal
in polities, it is a common practice to
hurl abuses, make accusation against
the opponents, against persong in
authority without any evidence. The
privilege is there and such persons
who make false allegations know that
nothing can be done against them.
So, there is g vicious atmosphere ob-
taining in this country today. In view
of this fact, is it not proper fo have
some type of a deterrent action
against people who are out to make
false allégations? WNow, a fendency
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has been developed that they get a
complaint from a person who is no-
thing in the society and you cannot
take any action against him. Even
if he is sent to jail nothing happens.
Is it not proper to have some type of
a deterrent action against such peo-
ple till the EDEiEtF develops and
makes responsible allegations?

SHRI G. G. SWELL: It is not for
what he has said in Parliament. ..

SHRI SHYAM LAL YADAV: Tam
not talking as to what is said in Par-
liament. I am talking of what is said
outside the Parliament. I was elucl-
daling all these aspects. Nobody is
punished for making false allegations,
But, in England, theres is a practjce
1n- vogue.

- SHRI G. G. SWELL: Already,

the law provides for it.

SHRI SHYAM LAL YADAV: What
I am saying is . that there are SO
many false allegations, TIn that as-
pect, would you agree to some sort
of a deterrent punishment?

SHRI V. R. REDDY: I agree with
yvou that there is this kind of a thing
in the society. I do not know whie-
ther this is one of those inevitable
pricegs that we have to pay for the
development of the sdeiety. What.-
ever it is, I do agree with you. I hava
been conscious of that and we have
not suggested that one should do
away with the punishment.

SHRI G. G. SWELL: Here jf is a
question of providing against abuse
or misuse of the executive aufhority.
This is the scope., For whatever a
person. says inside the House, the
House wily find a remedy. . For what
a person says outside the House, you
take action for ‘libel’. We are nof
talking here about what. g particular
individua] says. We-are talking here
about abuse or misuse of executive
authority by peuple hnlﬂmg minister-
Ja] offices. -




SHRI V. R. REDDY: 1 have parti-
£ularly confined my answer only to
a complaint before the L.okpal. That
is why I did not comment upon what
transpires in Parliament.

SHRI RAM SINGH YADAV: You
have just now mentioned 'that, Joint
Secretary and Secretary should also
be brought within the purview of this
Bill. Being a member of the Bar,
vou are quite aware of the fact that
at present there are laws which are
dealing with corruption or abuse of
powers or taking illegal gratification
by the government servants. We have
the Prevention of Corruption Act and
the relevant provisions under the
Indian Penal Code. If we include
Secretaries and Joint Secretaries here
also, don’t you think that thig provi-
sion will be overlapping? Provision
exists already in the Indian Penal
Code which has been passed by Par-
diament; provision exists in the Pre-
vention of Corruption Act which has
also been passed by Parliament. Again
another law is being passed by
Parliament. Which law will be appli-
cable? Therefore, the suggestion of
yvours that Secretaries and Joint
Secretariec may also be included
cannof have a valid ground here.

SHRI V. R. REDDY: So far as
ovetlapping is concerned, fo an ex-
tent it i inherent in this Bill. The
laws which you referred to do apply
even in cases of Ministers. So, over-
lapping is inherent. TLieaving
-~ even the Prevention of Corruption
Act, the service rules are also quile
stringent. If my = recollection is
- right, T think, this measure provides
that in the context of a complaint
against a particular authority, the
other connected matters can also be
gona into. In many cases, ultimate.
ly the decision that is communicated
may be that of the officer concerned,
and it is our view that the purview
of this enactment should be extended
as far as possible to all the function-
arties who play a pivota] role in the
decision-making process.

gside -
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SHRI G. G, SWELL: Some times
the file stops at the level of Joint
Secretary or at the level of Secretary
who takes the decision. All matters
do not necessarily come up to the
Minister, but the Minister bears the
responsibility. Suppose in the course
of an invesfigation against a Minister
for certain abuse, it is found that
the Minister himself i not responsi-
ble but the person who has taken
the decision is a Joint Secretary or
a Secretary, and suppose the Lokpal
comes to that conclusion or findsg that
out, then is it not a case for the Lok-
pal to proceed against that particular
officer?

SHRI V. R. REDDY: Yes. Actual-
ly, Clause 8 of the Bill, as it is, does
provide for such a thing; Clause 8(2)
reads:

“The Lokpal may inquire into
any act or conduct of any person
other than a public functionary in
so far as he considers it necessary
so to do for the purpose of his In-
quiry into any such allegation:”

Ag you have very rightly pointed out,
the scope of the investigation would
necessarily extend to the other autho-
ritieg like Secretary.

SHRI G. G. SWELL: What about
preseription of punishments?

SHRI RAM SINGH YADAV: If it
is an officer who has -abused the
power, who has been instrumental in
the passing of such an order and the
Minister acted bona fide-on the advice
of that Secretary or Joint Secretary,
in that case the Lokpal will give his
finding and it will be sent to the ap-
propriate authority for necessary ac-
tion to pe taken.

SHRI L.. K. ADVANI: Clause 8
of the Bill refers to the jurisdiction
of the Lokpal and it includes even
Secretary or Joint Secrefary. If the
Lokpal comes to that conclusion, he
would report. He cannot punish him.
He would report to the competent
authority. that in this particular case



he hag found that this particular offi-
cer has done this.

- SHRI RAM SINGH YADAV: The
‘second point is, you have pointed out
Some inconsistency in the provisions
in Clause 11 and Clause 22. Under
Clause 11 the Lokpal has got the
power to dismiss a complaint on pre-
liminary scrutingy of the complaint.
Under Clause 22 also he can dismiss
or accepl a complaint after recording
the evidence, whatever he deems ne-

cessary. Your conlention is that in
Clase 11, no punishment has been
provided for making 3 complaint

which ig baseless; whereas in Clause
22, the punishment has been provided
for the complainant. You are quite
aware of the provisions of the Crithi.
nal Procedure Code under sections
200 and 202 that recording of the evi-
dence of the complainant is not obli-
gatory upon the trial magistrate if he
- comes to the conclusion on g prelimi-
nary scrutiny that the complaint 1s
false, ~Suppose it is a complaint
which has already been decided by a
competent court and again he files a
complaint, The point is whether the
Lokpa]l has the jurisdiction to say,
“No; at the oulset itself, I come to
the conclusion by going through the
previous judgment that thig is false
and, therefore, I do not entertain “il”.
S0, how do you say being 5 member
of the Bar: that these are inconsistent
provisions. I think. the
are quite consislent both in Section
11-and - Section 22.- They are not
mferlapping. &

SHRI V. R. REDDY: [ am SOITy I
_ have n[ﬁ; maﬂe myself CIEHI' Oon ﬂ'llq L
~am proceeding initially. on the premise
that this Clause 22 when it refers to
. a complaint being found to be false
- does not take within its ambit cases
ﬂf rejection of a cnmplalnt If that
~ _assumption is correct then my ‘sgb-
__mission was. ..

_——

.

"~ SHRI RAM SINGH YADAV: That
- may be one of the interpretation.

- DI'OVISIONSs-
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—ther punishmenis:

SHRI V. R. REDDY: That is why
sald it may be possible, If that assump—-
tion is correct then our submission
Is that here is a case where under
Clause 11 if at the threshold vou are
rejecting a complaint on the ground.
that it is not made in good faith even
In such cases one dees not ‘expose
oneself to any complaint. After all
Lokpal is not going to say by having
one look that this is a complaint
which is not made in good faith.
There may be preliminary investiga-
tion. In the case where the comp-
laint is rejected after this kind of pre-
liminary evaluation under Clause 11,
the person goes scot free. Where
initially the Lokpa] is satisfied that
prima facie there is some substance
in the complaint and he proceeds but
later on for want of evidence he
wants the complaint to be rejecied,
in such cases there is automatically

punishment. Sp it appears to be in-
congruous.

SHRI SHARAD DIGHE: You' are
on Clause 11 and Clause 22. I may
poin{ out for youy consideration that
ag far as Clause 1T jg concerned, you
feel that if the complaint “is frivelous
and not made in good faith, it goes
unpunished. But T think if you refer
to Clause 26, you wil] find there is
power to forfeit his deposit of Rs.
1,000. So some punishment is -there.
It is not that it goes absﬂlutely un-
punished. =G

SHRI V. R. REDDY: 1 agree;

SHRI SHARAD DIGHE: There-
fore, when at the preliminary siage
it is found to be frivolous and no fur-
ther steps are-taken at all by refer-
ting it 4o the person against whom the
‘complaint is. made then the Bill sug-

gests- only a-lenient-punishment, viz.,

forfeiture of his deposit but after go-
ing through the ful} inquiry if it is
found to bhe false. then there are fur-
-:Now I would -like
know your- views as to - whal
‘ber . the - punishment. -or

fo
should

- 'ho ‘punishment: if. pruved false, ultx——

mately.



'SHRI V. R. REDDY: have suggesied
two things. First, if a complaint is
liable to be rejected, then the com-
plainant should rot expose himself to
punishment. I agree that punishment
is necessary but all the same the
other extreme is not the answer.

SHRI SHARAD DIGHE: Another
point that has emerged jis that this
Bill punishes the coniplainant and as
far as the accused are concerned, only
recommendations are made, So, [
woulg like to ask from you: what is
the alternative? What do you suggest
that Lokpal punishes the complainant
and makes recommendations as far as
Ministers are concerned? What would
be the best thing?

SHRI V. R. REDDY: Sir, I have caf-
lier also said that I have not appliesd
~my mind to this aspect. T am not able
to_ find an answey even affer you have
analysed 1t further.

SHRI G, G SWELL: If a complaint
is not sustained, does it mean that the
complaint hag nof been made in good
falth':'

SHRT V. R. REDDY: I} is not.

SHRI SHARAD DIGHE: I would
like top ask that ultimately if Lokpal
.- instifution is to be established. -then
- something has to be provided for fri-
volous complainantg inp order to dis-
- courage them::So, they have: to be
__punished. At tho same time, the Minis-
ters or whoever you may include in
this cannot be Dunlshed d1rectlv by
Lokpal because ultimately Minis-
ters are under the Primée Minister.
So, the person who ¢éan punish is only
- the Prime Minister. Is -there -no other
- alternative which you-aan -suggest?

"~ SHRI V--R7REDDY: I suppose the
- 6theér -thing is that the. - Act should
- itself make an -offence punishable,

SHR1 SHARAD DIGHE: You have

 dlso suggested that apart from Minis-

ters, other persons may also be got
in. - Which. sheuld = be the competent
_authority for them? . .

SHRI V. R. REDDY: Prime Minis-
ter.

suggested that an independent mvestl-

SHRI SHA.RAIJ DIGHE Ynu have
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-the -President,. as such, is

gating agency should be there, Bui I
think that Clause 7 provides for such
an investigating agency. Is it not suffi-
cient?

SHRI V. R..REDDY: By independent
authority, 1T had in mind an authority
which hag a disciplinary jurisdiction
also, . ; l

“SHRI SHARAD DIGHE: About
rule-making power, will it not mean -
that rule-making power by President
means rule-making by the executive?
When they use the word ‘President’,

it means execulive and not the Pre-

sident himself,

SHRI V. R. REDDY: Frankly, Sir,
this reads a bit unusual and I am not
quite able.to figure out any particular
purpose,

SHRI SHARAD DIGHE: But Presi-
dent will mean the same thing which

we use in the other Act,

SHR1 V. R. REDDY: The office of
net con-
ferred  with the rule-making power
in any Act._So, T also do not see any
particular reason_or an .object whijch
is: sought{ to be achieved by conierr-
ing. power, I thought it can be pro-

_perly. met. by conferring this power on
.-the Lokpal
- ruleg to he-placed on the Table of

and ingisting upon the

the : House.
SHRI SHARAD DIGHE: Your sug-

~Pesion 18 thaf-the rule-making should
“ba left to Lokpal. But here also .. I
* will -say that i is unusuak Generally,
<-when the législation is made by Par-
‘Tiament, the delegated - legislation - is
“‘made by the executive, That is placed
: b:EfUI'E tha
" analyses it.

House so that the House
Ity Subordinate Liegisia-
tiop Committee goes into it-and makes

l'sug'gestinn-s to the executive., Then- it
gets dong according to the wishes -of
the House. Tf wishes -of

the House
have any significance and if they -are
fo be placed before the House; -then
it is proper that executive makes the

‘ruleg and not the I.nkpal What ﬂt_-
~you say? |

SHRI V. R.. REDI)Y In such an
event, theres. 15 a llkellhnud of cn‘h-
cism that the purpose of the Act is



- Sought to be whittled down by the
executive by employing the rule-
- making power. That’'s why I thought
that this could be done by the Lokpal.

SHRI L. K. ADVANI: Woulg it be
right in coneluding or summarising
your views as being that the Bill as
presently framed is not very mean-
ingful because of its limited scope to
which you have said that it would
be better if the Bill was not restricted
merely to corruption but cover also
grievances arising ouf of misconduct,
maladministration and abuse of power
because this widens the scope of the
whols Bill?

The other suggestion that you have
made is that we could suitably bring
in the Secretaries, Joint Secretaries
within. the scope of the Bill, You
have also made other comments.
- Would it be right for ug to conclude
that according to you, the Bill as
presently framed will not serve g very
useful purpose? We have to view it
from the point of vieyw that a new
institution is being createdq and that
institution is being created for the
purpose of providing fo the citizen
recourse to convenient and effective
forum for determination of complaints
and thereby save him from pursuing
" his remedy through the process of
courts which may prove expensive Or
dilatory and may not facilitate in
speedy determination. This is the
purpose of creating this institution.
Frankly, if T were a citizen and if I
had thig particular ~Bill before me
which opens me to the risk of being
punished by the Lokpal, T would
préfer to go to a Member of Parlia-
ment and give Him my complainf. T
would prefer fo go to 4 newspaper
- and give it my complaint, T would be
willing to face d2famation. Doeg this
insfitution, as eonceiveg in thig Bill
serve the purpose for which it is in-
tended?

SHRI V. R: REDDY: Sir. my view
is that having regard to the object, it
would perhaps be more meaningful If
 the scope of the Act ig expanded in
- the mann“r we suggested.
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SHRI I.. K. ADVANI: You guggested
enlargement of its scope. The mo-
ment a complaint is rejected, the
complainant is open to the charge
that he hag made a false complaint,
He 1s opep tp the liability of being
sent fo prison. Do you think that this
Is just and fair? It surprises me.

SHRI V. R. REDDY: That is why
we sugge.ﬁted this, Sir,

SHRI L. K. ADVANI: We had dis-
cussions among ourselves that only
when it ig proveg to pe deliberately
false the complainant should be liahle
to be punished and you in your open-
Ing remarkg saig that we should not
bring in the question of mens rea.

SHRI G. G. SWELL: The dividing
line is very blurt.

SHRI L. K. ADVANI: A complai-
nant when he thinkg that so and so
is responsible, he makeg a complaint
but because it was not proved, he is
likely to be punished, he feels that
some Injustice ig being done to him.

SHRI V. R. REDDY: It is rightly
submitted that he cannot get rid of
the punishment.

SHRI L. K. ADVANI: But your
earlier interpretation was that the
moment a complaint ig proved to be
false it is rejected. Unlesgs the word

ig deliberately false, it would be un-

just. ..

SHRI -V, R. REDDY: That is my
understanding of the clause. 1 quite
agree with you.

SHRI L. K. ADVANI: T am not a
lawyer, but I would like tg know:- is
there anyother law where a complaint
is made in good-faith and only be-
cause the person complained against
1s -a Minister, therefore, the complai-
nant is likely to be: penalised. Should
this kind of law be framed?

SHRI V. R. REDDY: We would be
surprised, _if there is one such law,

- Sir.

SHRI DARBARA SINGH: Section

122 is already there. In the Criminal



Procedure Code also z provision is
there. T would like to kmow as to what

should be the definition of the good-
faith?

SHRI S. JAIPAL REDDY: In other
words, 1s there any substantia] diffe-
rence betweepn the lack of good-faith
and mens rea?

SHR] V. R. REDDY.; Ij ig possible
for one to contend if the expressions
useq are “deliberately or wilfully
knowing the allegations fo be false’,
thesg are the cases where the concept
Of mens rea comes into play. Well
that is other extreme position, The
other via media which we suggested
was the lack of good-faith. We were
tempted tg borroyw this expression and
these are few thoughfs that should
suffice.

SHRI S. JAIPAI, REDDY: But
what is the substantive difference
when 1t comes fo actual operation bet-
ween the lack of good-faith and the
mens rea? Doeg it not the same thing?

MR, CHAIRMAN: Instead of dis-
cussing among ourselves, let us know
from the witness,.

SHRI V. R, REDDY: There is a
distinction and these expressions have
been the subject matter of interpre-
tation in many decisions. 1 am afraid
I will not be able to provide all theze
decisions but there is g definite dis-
tinction between the two as held by
the court and I very respectfully agrea
that the distinetion is very subtle.

SHRI RAM SINGH YADAYV: -Since
it is your view and it hag come Im
previous  discussions also that the
jurisdiction of courts ‘should be ex-
tended to the persons ty be covered
under thig law, so, my question is
why not the Directors of Public Cor-
poration should also be includeq into
1t? Tidke the case of Chernobyle acci-
dent which took place due to the
negligence of duties by Directors and
everybody there after have been pu-
nished. Don’t you think that the pre-
senf law does not cover such a situa-
tion ang if it does not what should
be done to include such people?

'1
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Secondly, it has been said by many
persons here and you have replieq it
also that in case of false complaints
the provision of law has more to do
with the complainant and very less
for the person for whom the law is
meant. Now, have you givep any sug-
gestion that we can bring within the
ambit of this law some provision of
punishment also because the law is
not meant primarily for the complai-
nant. The law is there to eradicate
corruption from public life. Ig there
any possibility to include such pu-
nishment against such persons with-
in the ambit of this law?

SHRI V. R. REDDY: Taking the
second question first, if such a body
1s to have the authority to punish a
person against whom a complaint 1s
lodged then 1 am afraig it will be
a totally differenti concept than what
1s envisaged in this Bill. Secondly, we
do have varioug authoritieg like the
courts, the disciplinary action with
respect tpo public servants and so on
and so forth. So, to have another
authority clothed with the very same
power might result in duplication.

SHRI RAM SINGH YADAYV: Like
wigse we have provision of law to deal
with the false complaints also.

SHRI V. R. READDY: Precisely it
Is possible thay thig law can declare
it to be an offence and leave it for
the concerneg authority to prosecute

in the criminal code. That ig a policy

decision.

Regarding your first question, these
public corporationg are instrumentali-
fies of the State’s jurisdiction. These
are not amenabls to the direct ad-
ministrative control of the Govern-
ment ag such. So, the question of
bringing these  corporationg within
the sweep of this enactment, accord-
ing to us ig a littles inappropriate,

MR. CHAIRMAN: Thank you.

(The Committee then adjourned.y
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MR. CHAIRMAN: I wish you all A
Happy and Prosperous New Year.

Before © we proceed, may [ draw
your attention to Direction 58 of the
Directions by the Speaker which reads
as fellows-

= “58. Where witnesses appear be-
fore a Commitiee fo give evidenece,
the Chairman shall make it clear
to the witnesseg that their evidence
shall be treated azs public and is
liable to be published, unlesgs they
specifically desire that all or any
part of the evidence given by them
is to be treated as confidential. It
shall however, be explained to the
witnesseg that even fthough they
might desire their evidence to be
treated as confidentia] such evi-
dence is liable to be made available
fo the Members of Parliament.”

DR. I.. M. SINGHVI: I consider this
2 great honour and privilege to be
asked to make mg submissiong on this
very important Bill, I come to this
Committees with a deep sense of his-
tory with a deep sense of involvement
in the under lying idea of thig Bill
and if I may say sO, with a gense of
nostalgia.

For the first time, 1 had the privi-
lege to move on the floor of Lok
Sabha that we should provide for
what T then calleg a people’s tribune
or a public procurator for redress of
public grievances. I, also used the
scandinarian term  “ombudsman”.
Pandiy Nehru, who was the Prime
Minister then. asked me: “What zoo
does this anima] belong to? Why can’t
you have a sensible Irfdian name if
vou want this institution in India.” He
also wanted me to send him a note
on the role and functiong of the pro-
posed institution in the <context of
our Indian System and problems.
T coined the word Lok Avyukia and I
susgested it to him and T also used it
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on the floor of the House. Panditji
salid: “L like the idea and I like your
nomenclature because it hag ‘lok’ in
it.” That word hag now become 2
part of India’s Legislative Voecabulary,

Even though the idea seemed fto
come to fruition on many occasions,
it was painfully demonstrateg to us
that there are indeed many a slip bet-
weepn the cup and the lip.

It is true that the institfution of Lok
Ayukta for redress of public grievan-
ces in g variety of situations hag been
implemented in severa] States. But
the working of this institution in dif-
ferent States has nothing much to
offer so far. By and large, this institu-
tion has not proveq the premise and
the promise on which 1 and many of
my colleagues at that time, in Rajya
Sabha and Lok Sabha, had put for-
ward the proposal. I woulg Ilike to
bring to your attention, before I give
my specific comments on the specific
queries, g book by Dr. M. P. Jain, cal-
led ‘Liokpa] Ombudsman ip India’. My
distinguished friend Mr. Nity Srinivas
Rao—the first Central Vigilance Com-
missioner and a former Chief Justice
of Karnataka—and I were associated
in the study project and he very
kindly agreed tn write a prefactory

- foreword, - as I had also done, fo-this

book. Dr. M. P, Jain ig a well-known
scholar of legaj. history and constitu-
tional- law and I commend this book,
Mr Chairman, to your and your dis-
tinguished -colleagues’ attention be-
cause 1f has dealt with a number -of

‘issues which are now raised in. the

framework of extremely relevant,
pertinent and rpointed queries” which
your secrefariat has so kindly sent
to me: ‘When 1 wrote my preface io
this book, I had perhaps expressed
toomuch optimism. - It “was writfen
in 1270, I had saig and I quote:

- “Several  yearg _ago, whe;-r_y'i',g
April, 1963 1 made the, proposal for



an Ombudsman system in India, for
the first time on the floor of the
Lok Sabha, it appeared somewhat
futurjstic. It ig a tribute to Indian
parliament angd its effectiveness that
the proposal I had thep hopefully
made. ...is now on the threshold
of being translated info gn institu-
tiona] reality. No doubt, there was
a somewhat rare and remarkable
combination of a variety of diverse
factorg producing ap extraordinary
consensug of views on the aforesaid
proposal, but the initial momentum
and the sustained pressure on the
proposal came largely from Parlia-
ment. The proposal for Lok Ayukta
received nearly ynanimoug support
in the Lok Sabha in 1964 from all
sections of the House, It was re-
inforced by the sub-Committee of
the Special Consultative Group of
Members of Parliament appointed
by Mr. Gulzarj Lal Nanda, the then
Home Minister. The Administrative
Reformg Commission, consisting
mainly of Members of Parliament,
presnted an Interim Report before
the Fourth General Elections, to
recommend the establishment of the
Lokpal and Lok Ayukta institution.
Above all, the fact that the Ombuds-
man idea got the imagination ,f
the people and the Parliament of
India and made rapid strides to-
wards public approval and legisla-
tive acceptance, justifies eloquently,
with intrinsically powerful hope,
the question of redressal of grievan-
ces a3 on the public mind and 1in
democratic countries.”

As I said, perhaps in 1970 I was more
optimistic than 1 had reasopn to be for
even today that idea is struggling to
be born. ‘I only hope that this Com-
mittee would be able to mother this
great -and noble concept to give it a
much widey reach and sweep, if it is
to be an institution not merely con-
fineg to a very limited area to which
the present Bill appears to addresg it-
self, With these preliminary remarks,
with your kind permission, I would
like to submit my responses to some
of the basic queries which, as I said
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earlier, have beep very pointedly and
very pertinently formulated ang with-
in the framwork of which I would
like to make my further submissions.

First of all, without going into the
somewhat less significant nuts and
bolts of this piece of legislation, I
wish to say that it does not answer
the more perennia) and persistent need
for redresg of citizens grievances. It
addresseg itself {o a problem which is
no doubt of great importance, but
its approach is pirmarily negative
and not positive. 1 say so  with
great respect that a Bill which ad-
dresses itself only to allegations of
corruption against Union Ministers
and for matters connected therewith,
IS -not In any sense of the word, truly
speaking, an Ombudsman proposaj or
a proposal for redress of public grie-
vances. There ig no doubt that from
the time Mr. Santhanam was asked to
make a report, this problem had oc-
cupied the public mind and we have
been anxious to create an appropriate
inslitutiona] vehicle for inquiry into
allegations of corruption. But I have
the feeling that if that ijs the sole
purpose and rationale of the present
Lokpal Bill, as it appears to be, it is
taking an extremely limited and an
extremely negative view of  public
life and of political aspirations. A
larger question looms before you, Mr.
Chairman, and this would be a ques-
tion of perspective. 1 find this
question reflected in the points for
discussion on the provisions of the
Lakpa] Bil] in which one of the ques-
tiong is whether the Bil] should be
more widely conceived and envision-
ed. Query No. 3 in the points for
discussion raises this issue squarely
and, if I may say so, rightly—“Do
you think that the scope and func-
tions of the Bill are restricted and
should include complaints of miscon-
duct, grievances, mal-administration
and abuse of power, etc.”. My ans-
wer is a very emphatic ‘yes’. Making
Ministria] corruption accountable is
not be all and end all of public
life, It seems to me that an obsess-
ive concerp with just one dimention
of our public life, and the neglect and



exelusion of what is very much more
fundamenta] in the work a day life
of the citizen, is, in my  respectful
submission, very disappointing, in-
deed injurious tp the very cause with
which the whole idea and the move-
ment of Lokpal and Lok Ayukta was
starteq by some of us. I wish to
mention to this august Committee my
experience of knowing personally the
Swedish and the Danish Ombudsmen
of that era, Mr. Bexelius and Mr.
Hurwitz, They were the two most
distinguished Ombudsmen in the
world and they did much to  bring
thigs idea to the atlention of the rest
of the world. Indeed, both New
Zealand and the United Kingdom owe
their inspiration to the wonderful
projection which these two great Om-
budsmen from Secandinavia gave to
this instifution. As you know, the
institution goes back to much more
than hundred years ago and has been
a very effective forum for redress of
public grievances in matters of mal-
administration, misadministration ab-
use of power, application or opera-
tion of rules regulation and proce-
dures which are inherently bad or
which are lacking in their concern
for the common man. And I think it
is in this context that the words ‘Lok-
pal’ and ‘Lok Ayukta’ had captured
the imagination of our pepole. . If
you were now to consider this whole
concept of Lokpa] and Lok Ayukta
merely as g measure of control or
inquiry into the corruption of Union
Ministers only, I think we would be
missing yet one more opportunity. In
fact, historically speaking, the Lok-
pal-Lok Ayukta idea at the Union
leve]l has been a history of missed op-
portunities. One more opportunity,
whlch is now presented fo the nation
and the Parliament through thig Bill,
would be missed if g constructive and
forward-looking view of the matter
is not taken. I am also of the view,
that an Ombudsman institution wuu_ld
best functiop if Yyou were tg make a
provision for it in the Constitution ot
India itself rather than merely by
means of gz plEEE of legislation. My
reasons for saying so are two. Firs.
tly, Parliamentary Legislatio of thm
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kind. would invariably and inevitab--
ly—lead to jurisdiction conflits—con-
flicts with ofther authorities and courts
and. these would be best resolved if
the authority of the Lokpal is put be--
yond the pale of everyday controver-
sy in different courts of law. It is
conceivable that anyone who ig likely
to be adversely affected by the en-
quiry of the Lokpal would easily hold
up any progress gn such an enquiry
by going to courts of law. There are
provisions in this Act, but they are
inadequate. The result then, Mr.
Chairman, would be that. there may
be a spate of challenges to the exer-
cise of the jurisdiction of the Lokpal
and 1f that happens it would create
a sittuation of this institution becom-
ing ham-strung by that kind of liti-
gation. Here I should also like {0
make a submission that it would
be ideal if a common framework of
Ombudsman institution for the whole
country could be evolved. That is
possible only if there is a constitu-
tional . amendment; tha{ jg possible
only if the Sitate Governments
are made partners inp this whole
exercise of redress of public grievan--
ces, including public grievances aris-
ing out of cases of corruption. If the
State Governments are made co-ordi-
nate partners in this enterprise and
if an All Indiag framework is evolved,
then the Lokpal.L.ok Avyukta institu-
tion would answer to the abiding
needs and the deeper aspirations in
Indian life.

MR. CHAIRMAN, the Constitution
refers to public grievances. Indeed
the words ‘redress of public grievan-
ces’ are in fact used in our Constitu-
tion in Article Those words are used
in the context of the language to be
used for such purposes. But it is an
expression used, if I may say so, to
make the Government concerned
more “and more with redress of pub-
lic .grievances today and therefnre
that is an issue which shnuld nccup.‘f
the forefront of Paﬂlamentﬁry con-
cerns; that ig an issue which ought
not. be allowed to be . sidelined or
marginalised or put in the back-seat
because the question of corruption
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‘become tied by

loomg large in the public mind and
its sensations tease and tmlﬂe the
pubh:. mmd =

~Mr. Chairman, there is a query in
respect- of qualification for the ap-
poinfment of Lokpal, While I do not
think that one can provide for any
detailed inventory of qualifications for
an institution such as Lokpal, T would
like very much to make a submission
to this Committee that the conceplion
underlined in this Bill is once again
falling into the trap of over-judicial-

ising public institutions. I believe
that ultimately democratic institu-
tions and democratic accountability

are the bulwark any of democratic
svslem and therefore even though I
am deeply committed to the judirial
institutions, to the rule of law, to.the
prime importance of our judiciary I
would like to submit that over_judi-
cialisation or over-involvement of the
judiciary is not the way one should
go about it. Indeed if one might say
<0 quite frankly, I do not think thal
it is right for us to look only for a
judge or a retired judge to fill such
a post. The two Ombudsmans in
Denmark and Sweden I mentioned
earlier were not judges, but they pro-
ved to be exceedingly good Ombuds-
man. Nor are many of the Parlia-
mentary Committees and Ombuds-
man in other countries retired . or
sitling judges. We may insist ON
legal background training and eXper-
ience bui not necessarily on a retired
or sifting judge. The reason is this.
Ombudsman system or any system of
redress of public grievances functions
best if there ig a certain informality
of atmosphere, if there is a certain
aenmtwe concern for the rights of the
people, if there is a certain willing-
ness to. go beyond the rigid frame-
work of the law to which the judges
force of habit. I
thmk that it.is very necessary to see
that there is vibrant and constructive
approach fto the Ombudsman institu-
tmn and that approach has to be prac-
tised, not by confining ourselves to a
rlgldly formal] ]mdlcm] attitude ag it
were in audtmal proceadings, hut to

..an appruach nf snlvmg the prnblem

which arise for a variety of reasosns
and in a variety of ways. For ins-
tance, when one is trying to solve the
problem say and when one is irying
to understand public grievances; one
cannot afford to be tied to the text of
an existing rule or to an existing
situalion. There is need for g cons-
tant, responsive rapport to the system
and the Lokpal-Lokayukta should: be
a vehicle for such responsive rap-
port. I would like to stress that the
lawg of the country, the Subordinate
Legislation of the couniry and the
administration have to be humanised.
That is why we want to go beyond
the ever-ready adherence'to the status
quo of a forma] system and a formal
or rigid style. That is why the coun-
try should have ap institutional me-
chanism which ig inexpensive, which
is effective and informal and which
goes beyond the conventions of the
rigidities and formalities of laws and
rules. This is a creatlive task.

I fee] therefore that in defining the
aualifications for the office of the
Lokpal, we should be able to go be-
yond retired judges. There are many
persons who have legal training who
have served in Parliament and = who
have the necessary skill, abilily and
disposition to fil] that office. @ There
are many who have served in Parlia-
ment, even representatives of this-
or that party. There are many men
and women in this country who are
capable of rising to the oCcasion of
inspiring the confidence of the people
and helping to redress public griev.
ances in .an informal ‘sense of the
word.

Through the TLokpal-Lokayukta
system, we want z swift, somewhat
informal, judicious and resourceful
solution of problemg rather than @
tardy, formal and judicial verdict in
an adversical settmg

an cnmmg ’m question No. 5, I
wnu]d like to emphasise that too
much bias or prediliction of choosing
judges to man these posts should be
abandoned. The 13111 should create a
demnf,zratm mstItutmn m a demncratrc'



system anq therefore, fthe Lokpal-
Lokayukta system should have an
element of being related to the people
to the “Lok’”. 1t is in this context, 1
remind you what Panditji told me:

“1 like the idea, I like your no-
menclature because it has “Lok”
in 1t.”

I would suggest that a linkage bet-
ween the Lokpal-Lokayukta and a
Joint Committee of the two Houses
on petitions should be established
roughly ‘on the analogy of the Public
Accounts Committee and the Comp-
iroller and Auditor General.

Mz, Chairman, there are certain

provisions to which I should make a
~reference because, I think, they are
also based on a somewhat narrow Jju-
dicial conception of the office of the
Lokpal, It is welcome that the Lok-
pal is to have the status of the Chief
Justice of India. But functionally
speaking, he is not. Take for ins-
tance, clause 6 of the Bill which pro-
vides that the Lokpal may be remov.
ed by an order, by the President, on
the ground of misbehaviour or inca-
pacity after the Inquiry made by the
Chief Justice of India or such other
Judges of the Supreme Court, as the
Chief Justice nominate in this behali.
I submit that if that is to be a peo-
ple’s institution, then the ult'mate ac-
countability, should be by means of
article 124, namely impeacthment in
the two Houses of Parliament I think,
it is inappropriate that a person on
whom you are conferripg the status
of Chief Justice of India should be
subject to an inquiry by the Chief
Justice or any other judge nominated
by bim, It is ultimately in democratic
~accountability and sensitivity of this
institution that we would be contri-
buting something to the instiutional
Aframework # our country. There are
two models, in our Constitution for
removal pmcedure There is a
model  for removal] of judees and
there is the procedural model for
remova] of members of the Public
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Service Commission. One should opt
for either of the two procedures but
I am personally of the view that it
would be more appropriate for this
great institution to be accountable,
in terms of impeachment procedure

There are two other questions
which raise functional issues. One .
1s with regard to the fee to be depo-
sited while making complaints as
prescribed in the Bill. I am of
the yiew that it is on the high side
and that access should not be made
onerous, certainly not onerous in
monetary terms. India is a poor
Country and we do not like tog high
a price tag for the redress of grievan.
ces or solving of problem which ari-
ses in public life.

There i1s also a question raiged
with regard to the penalty proposed
to be Imposed in case of a complaint
which proveg. to be false, and that
this ought to be reduced or done
away with. I hold the view that
there are far too many irresponsible
allegations today; far too much char-
acter assassination far too much wil-
lingness to tarmish the image of
sOme one. There is need for incul-
cating through our laws and culture
of polities and public life a more res-
ponsible attitude:. But I would nof
suggest a very high monetary detex-
rent for arresting or discouraging this
tendency, I personally thing that while
thig statute  should strongly sub-
seribe to the idea of making a com-
plainant responsible andg accountable
for what he says, and it is proyed to
be g deliberately and wilful false-
hood, it ought {0 be dealt with not
primarily in terms of yery high amount
of -monev as a penalty—although
some amount of penalty must be im-
posed—but -also by public censure.
Indesd thig is a matter which per-
haps requires - some -consideration
from the point of view of protection
of public morality. It 4s easy to
make a complaint = but difficult to
substantiate it. But if at the end of



it all; if you fing that the .complaints
were made malg fide and maliciously
1o assassinate the character of some-
- one, then, of course, we must have
‘some in built  recourse within - the
system. I am, therefore, all for a
provision such as the one we have.
I believe, however, that thy quantum
of money, Rs. 50,000 js excessive. It
is not merely monetary punishment
which entails or represenis censure.
What should be done is the publica-
{ion everywhere of the censure of the
complainant
a complaint and maliciously.

The question of proceedings of in-

quiry to be conducted in camera, I

believe is an important one. It is
necessary that there ought to be rea-
sonable amount of confidentiality in

the proceedingg of the Lokpal. Vying
for public attention and paying to the
gallery is a bane from which every

institution can come to suffer. At an
early stage the proceedings must cer
tainly not made public because, mak-
~ing allegations
making him a target

age is a reward ‘which  should

be denied to a complainant at that
stage not right. His reward if any

should be at the end of the proceed-
ings rather than
advance. If the
made a good complaint, he should be
rewarded
which will then inspire greater con-
fidence. But it should not be allow-

ed merel, for mud-slinging. I find In
manv cases that even before a matler

reaches the proper tribunal the per-
son publishes it in the mnewspapers.
- His real interest is to attack some-
one under the cover of a statulory
‘complaint This is considered now-a-
days a fair game though it

considered so generally a permissible
‘practice. T am, for maintaining con-
fidentialitv in the proceedings of the
“Snauire until it so far as the Lokoal
55 concerned. No doubt. the Institu-
‘tion should be oven; it should be fully
Sccessible ang its course must be free,

whgo hag filed wilfully

against a Minister,
of criticism
and then getting publicity mile-

ad interim or *in
complainant has

obviously with a findiug,

cannot
“ever be so. Time was when it wae not

60

but - interior confidentiality: would

- protect the working of Lokpal. Even-

tually, the Lokpal's reports should
be publisheg and should never be
allowed to gather dust on the shelves
of the secret. But giving premature
publicity is injurious to the very
cause that such an institution is
meant to segve.

There are two other aspects of the
matter on which I would like to make
brief submissions. Ong is the rule-
making power of the Lokpal. It
ic an extremely difficult question. I
would suggest that the Commitiee
should consider incorporating &
Chapter which would serve as g frame
work of rules for the Lokpal and
which shoulgd be given to him Dy
Parliament. not by subordinate legis-
lation of any kind or colour. My
own experience as a Member of the
Lok Sabhg was that Parliament
never had the time and did not com-
mand enough expertise to really scru-
tinise subordinate legislation which
is made from time to time. I think
that it will be much better that for
an institutijon such as the Lokpal,
we should incorporate in the Bill
itself a Chapter which prescribes
more or less the entire framework of
rules and regulations and then Jeave
further directions or instructions or
forms to be published by the Lok-
pal himself to be laid on the Tables
of the Houses, subject to parliamen-
tary modifications but not ag an exer-
cise in subordinate or delegated legis.
lation. by the pxecutive.

The last aquestion is one on which
I have reféerred ep passant in the
earlier part of - my submission and
that is 'with regard to a national
framework - for Lokpal and Lok
Ayukt institutions. T have already
submitteq that I am in fayour of a
nationa] framework protected and
wrovided fopr by our Constitution if-
self; a framework in which the Par-
liament. the national execufive at the
Union level ang the State execufive
at the State-level and the State legis-
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Jatures, would be partners in the en-
terprise of providing a new sensifive
vibrant and forward-looking mecha-
nism {or redreds of public grievances,
1t léads me once again iy the ques-
tion of the extremely limited purviey
of the present Bill and its prepos-
senion, if I may say go, with great
respect, with the idea of corruption
of Minitters only. If we are trying
to creat> an institution for investiga-
tion ini, corruption, why then the
corrupti in among Ministers only? Why
not oth¢rs? T think there is too much
concern with corruption only and too
little c¢ncern with something more
positive which is what will give us
a bette; administration and will re-
duece ccrruption. A more citizen-
oriented administration, g more res-
ponsive, s more humane, a more con-
cerned :dministration, that ig where
you woild be ﬂﬂ-‘ering to the coun-
try a. iwodel for redress of the grie-
vances it the people.

It is 411 thig. perspective that 1 . sug-
gest tha'; the Committee might recon-
sider tha definition of . public func-
tionary . vhich now delimits the whole
scope of the Bill as it i1s before you.
The Committee might reconsider
Clause 13) because it provides at pre-
sent that “the President shall,  aiter

consul'alion with the Chief Justice of

India, ajipoint, by warrant under his
seal, a jerson who is, or has  been,
or is tualified to be, a Judge of the
Suprerne Court as the Lokpal.” My
submissir m is that you need not opt
only for the judicial basket so fay as
the selettion of Lokpal is concerned,

nor need you go to the,Chief Justice

and bunden him with any participa-
tion in tae choice. The leaders of the
two Houises and a leader of the entire
opposition in ‘each. of the Houses
headed by the Speaker can join In
the exwreise of nominating or electing
the Lek Pal that provisions should be
recast even though it is inclusive ‘en-
ough as it stands because I would
like to see a change of orientation.
Perhaps that orientation can also be
achieved without a change in the lan-
guage of clauge 3 itself. But I do
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not think it necessary to have a judge
only and that too chosen in consulta-
tion or after consultalion with the
Chief Justice only. I -also'do not
think that you should ask a would-
he Lokpal not to hold any-office Of
Trust. An office of profit should be
ctrictly excluded from, no doubt. But
an office of trust is not something
which needs necessarily to be exclu-
ded. There are many institutions in
which persons are helping a number
of good causes and I do not think
you want a Lokpal who is isolated
and insulated from the perceptions of
public life. It 1S enough to provide
that Lokpaj should not hold any office
of profit.

With regard to the pension provi-
sion. I would like to say that if @
person comeg to occupy that position
and retires after five years, and if he
has not held any other office earlier
in public employment, he would be
entitled to a very paliry amount ol
pension, I think you must make a
specific provision for pension to the
extent of two-thirds of his salary last
drawn or whatever the current salary
of the Lok Pal may be so that he may
have at least enough  to kee pnis
hody and soul together after he re-
tiregs from that office.

So far as the question of Clause 7

“and its various sub-clauses are COn-

cerned, there are two specific sugges:
tions which I would like to make.
First of all, it should be possible 1o
make a provision on the analogy of
Article 144 of the Constitution some-
whare in or near abouts Clause 7 of
the Bill. Article 144 of the Consti-
tution is the kind of provision which
is required when the jurisdiction  as
large and as far_reaching as I envi-
sage is to be exerciseq by the Lok-
bal  Article 144 will have to be ada-
pted for the Lokpal of course, provi-
des:

“Al] authorities, civil and judicial
in the territory of India shall act
in aid of the Supreme Court.”

The Committee should make a Provia
sion that all authorities shall act in



for in the Bill that when

ed, obtain in such manner as may

ald of Lokpal because otherwise the
statute migh¢ create a helplesg and
helpless instibution whicli will not be
able 1o put ifs mandate, its fiat and
its legal and moral. Authority across
effectively.

My other suggestion is with regard
te the powers of investigation. It
may be that in Clause 7(1), the word
‘inquiry” is inclusive enough but if
elucidation is reaquired, it should be
possible for the Lokpal to have the
assistance of persons not only in ma.-
fters of verification and inquiry but
also investigations at g preliminary
stage because Clause 7(1) is at a pre-
liminary investigation. Even at that
stage, to have gome assistance for
preliminary investigation may be ne-
cessary .

There are several other minor mat-
ters. I would particularly like to
mention one point and if vou so de-
sire I would send you comments on
others, WP

Once again, on the question of the
jurisdiction of the Lokpal, oy an alle-
gation of bias by him, it ic provided
o dispute
arises, the President shall, by ay aP-
plication made by the party aggriev-
be
presceribed, the opinion of the Chief
Justice of India and gecide the dispute
in conformity with sych opinion,

When a question of blas arises, no
doubt every citizen is entitleq to raise
that issue before the Lokpal himseif
in the firgt instance. If a diSpute arises.
which should be resolved not by any
single judge of the Supreme Court or
even by the Chief Justice of India phut
by g hiench of atleast three judges, 1

_deo noy think it should be subject lc

a judinial decisiopn of a single Supre-

me Court Judge who is nominated by

the Clief Justice of India, if you
want t) protect and preserve the sta-
tus thet the Bill confers uypon the
Lokpal The Supreme Court does not
ordinar 1+ sit in a bench of one judge

and T {aink in respect of bias which

-

is a jldicial matter, an advisory opinion
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should be sought from the Supreme
Court. A bench of the Supreme Court
should be inviled to give an opinion
In such matters and the President

should get in accordance with that
opinion,

With these words, may I say that
the country lookg upon this new fledg-
ling initiative witp great hope. I be-
lieve that if thig Bil] is reviseq and
offers 5 meaningful machinery to the
country for dedress of grievances and
if we are able to go beyond the mere
question of corruption of Union Minis-
ters, that woulg be a real positive
contributio, to our democratic gystem:

I would like to reiterate the sugges-
tioy, that this Committee should ex-
plore the possibilities of establishing
a linkagae belween the reports of the
Lokpal and the Joint Committes or
Committees of Parliament like the
C&AG’s reports and the Public Ac-
counts Committee. Tt would be very
useful if yvonn have a Committe, con-
sisting Memberg of both the Houses of
Parliament like the Committes on
Petitions or Committee gn Redressal of
Public Grievances. It could be forum
where that report cou'ld be considered.
There should be some parliamentary
nexus and foot hold for this Insfitu-
tion. Without thig Parliamentary link-
age, the Institution: would be In dan-
ger of becoming' one more bureaucratic
appendage, That Parliamentary con-
nection and nexus may make it the
People's Tribune.

Finally, I would like to eXpress my
gratitude to the Committee for having
invited me to put fourth my views on
the Bill.

MR. CHAIRMAN. At the outset, T
thank vou Dr. Singhvi fo, yvour pre-
sencé here and for making your state-
ment. First, T would like to put certain
questiong for clarification and later on
other hon. Membepr. would alsn put
their questions to vou. Tm you, state-
ment, vou hava stateq that the sitting
Judge of the Sunreme Court or a re-
tired Judge of the Supreme Court



ough{, not to be appointeq as Lokpal.
In the very same clause in the Bill,
there is a provision that 8 person hav.
Ing requisite qualifications to be ap-
pointeq as Judge of the Supreme Court
can be appointed g Lokpal. Wha!
have you to Say 1n thig matter?

Dr. L. M. SINGHVI: First of all; 71
would like to put the record straight,
I am not saying that a sitting Judge
or a retired Judge should necessarily
be excluded. My pereeption i. thai
we should cast the net much wider.
Secondly; if we are going to cast the
net- much wider, then we woulg mot
confine: ourselves 1o 5 person who  is
or hag beén a Judgs, of the Supreme
Court. Legal fraining is pecessary.
The point is that Prof. Ranga may
be ‘more - suitabls than a person en-

titled to beappointed as a Judge of

the Supreme: Court and -that public
person may, command much confidence
among the public. Moreover the way
the clause is worded, we would: inevi-
tably drift towards retired judges.

MR, CHAIRMAN: = ¥You havg also
stated that tha® Constitution may - be

amended suitably and youy have opin-

ed that there ought to be g National

Act. We 3ll know that in some States.

there ig the Lokayukta and i, some
States Chief Ministér ‘are included

within itg purview and i, other States

they are not included. So, will you
please 'clarify whether -~ we  should

amend the Constitution op swe chould -

have a Nationa]l ‘Act ang if so'is ;lt
necessary that we should wipe out this

Lokayukta? C

DR. L. M, SINGHVI. M, submis-
sions are two-fold. A Constitutional

amendment is pecessary  because I

believe that thig Institutio, shoulg re-
ceive the protection of ths Constitu-
tion partly becauge there will be 3
number of problems of jurisdictional
conflicts in which it is likely that it
could not protect itg independence
without gz constitutio, sanction and
ultimately it may be relegated to the
statug of a subordinate authority, of
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the High Court, under Article 9237
Let me be frank In answering this
question. We, the lawyers, may
bring up a situation where we will’
say: “Here is the authority created
by the Stale. Thig authority jg doing
this, that and the other and is accoun-
table under Article 226, 227 or 32 or
136.”7 T woulg like to mention that
Article 227 is an Article of Very wide
ambit. So also, there is Articles 226,
32 and 138. Therefore, it would be
possible for challenges to.be made to
the "authority of the Lokpal unless
you exclude the jurisdiction of Artici€
226, Article 227 and also Articles 136
and 32 of th, Constitution. Why T am
saying this is because of the fact that

if you have ths Lokpa] constantly
fighting for the survival ang protec.
tion of hig jurisdiction, in the Courts
of Law, then yoy are not creafing the
kind of apex authority which you
have envisioned in this Bill. That js
one reason, The other reaso, is that
if you want t, Provide an all India
Nationa] framework fop th:@s machi-
nery for redressa] of publie grievances,
you cannot do. so today by a mere act
of Parliament sq far s the States are
concerned. That is obvious. Whey |
firsg put the suggestion in 1963 in the
Lok Sabba, I had ipn mind a partner-
ship of the Union and the State Legis.
latureg ang the two sets of Executives
under the umbrella, of the Constitu-
tional provision. The question iz do
we want f; create , national frame-
work, The other point is whether s
Constitutional provision and protection
for this authority is necessary i it
1s_to be confined merel;, to enquire
about the corruption of Umnion Minis-
ters, as it is now. Then, of course,
there ig no such need. Tt ic a simple
matfer of 5 Parliamentary legislation
confined to a very narrow area. As T
hinted earlier. T suffereq for many
years, from what T useg to describe
light heartedly ay Ombudsmania. e
became of a hobby horse. But Tioka- -
yukta instifutiong are far from satis-
tfactory, The Imstitution has not given -
A good account of itself, We spenq far
too. much money and get to, little out



of this institutional mechanism ip the
States. Unless there ig a different kind
of institution and unlesg there is a
redressal of grievances mechanism
with 5 vide enough reach the people
and their imaginatiop woulg not res-
pond to any such thing. There 1S very
limited scope, as reflected jn the Bill
Ag 1 said, checking of corcuplion ig
not the end-all-and-be-all of public
life, a very important task though it

is.

SHRI D. K. NAIKAR: 1 will ask a
very simple question. This question
arose on certaip disputes out of bias.
The point is that reference shoulg be
made to a Bench of Judgeg of the
Supreme Court and not to refey fo &
single Chief Justice, I remember to
have Tead in the deliberations of the
Constiluent Assembly whils giscussing
an Article — article 222 on transfer
of judges. The point is that transfer-
ring power wag Ziven tp the Head of
the Executive, There was a Committee
and the Chairmay of tha; Committee
mentioned that sufficient care had
been taken in giving thig Power to
the Head of the Executive because
the trallﬂfEr ig effected Dﬂly in_ EBHE'IJJ.-
tation with the Chief Justice of the
Supreme Court. The view is that the
Chief Jusice of India is a trustworthy
man of the nation. This point was
expresseq in the deliberationg of the
Constitfuent Assembly’s debate, What
do you say about this?

DR. L. M..SINGHVI: I believe that
the distinguished Member ig referring
to Clause 9 of the Bill which says:
«“The - Lokpal shall not inquire into
any matter concerning any. pPersop if
he -has any - bias. in respect Of such
matter- or person and if any dispute

arises in this behalf, the President
shall, on .an application made by the .

party aggrieved, obfain, in such man-
ner ag may be prescribed, the opinion
of the. Chief Justice of India and de-

cide the dispute in conformity with

such -opinion”. -

'ZE‘irs'ﬂF,f' I havé made if clear that I |

'dﬁ not think that it should be decided
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by a reference only 1o the Chief
Justice of India,. This is a matter of g
judicial nature. The dquestion of bias
is a classie concept in the field of ad-
ministrative law. In Latin, there is a
phrase. Nemo Index Sua cause.

As I said, if there is a question of
allegation of bias, in the first place,
Lokpal himself will decide and in the
second place, if there is a dispute it
should be decided, ag a judicial matter,
by a Bench of the Supreme Court

and not by 'the ~Chief Justice,
or one of his nominees, ageting
obvijously - not in g judicial capa-
city - because this does mnot confer

a judicia] capacity clauge of it confers
ap advisory jurisdiction which falls
outside the scope of the Constitution.
It ic g statutorily-conferred advisory
power. I am opposed to it. I submit
that it is far beitar to say that on
this matter the advisory opinion of
the Court will bs sought. This ig the
submissio, I hag made.

There is another aspect of the mat-
ter and that is, that if it js found, or
if the Lokpal himself finds, that he
cannot deal with a parficular matter
because of bias, thep some provision
has to be made to deal with the mat-
ter. There is the doctrine of necessity
no doubt, but the doefrine »f neces-
sity is not accommodateq in Clause 3.
The docirine of necessity - - provides
that, if there ig only '~ one authority,
even though a person -mas, have an
interest, he may proceed -ty decide the
matter. This doctrine ig not accepted -
here.

SHET D. K. NATKAR: Is it not suffi-
cient if an opinion is-given by - the
Chief Justic of India insteaq of ils
being determinted by a Bench of this?

DR. L. M. SINGHVT. T'think, T'will
adhere to what I have said. 03

SHRI P. UPENDRA: ; Can‘yuﬁ,ﬁe.f:
more gpecific in your answerg fo Ques=.



tions 2 and 4 regarding categorieg of
persons o be Imcluded?

DR. L. M. SINGHVI: I thought 1
had answered in a different way, 1
haq answered by saying that I find
the perspective of the Bill to be very
restrictive. It addresseg itself only to
ministeria] corruption ac 1§ there is
nothing else we are concerned with
as if the rationable of Lokpal mecha-
nism is only uni-dimensional country.
Some one might say lightheartedly
that if you when there are no com-
plaints of ministerial corruption, the
institution would have to jusiify it-
self in Parkinson’s terms and find some
complaints, One should not assume
that corruption is the only thing with
which the country is concernedq the
country is concerned with many other
things. Unless one fee's that one insti-
tution for ministerial corruplio, alone

should be created and that would be

sufficient, T suggest that it should cer-
tainly be extended. The problem how-
ever, is this. The Lokpal insfitulion
cannot function effectively if it has too
much to do. T think, one of the dis-
tinguished members here who  has
been a judge of the Supreme Tourt
will agree with me that sometimes
evep the Supreme Court findg that it
cannot do full justice because it has
far too much to do. I think, there has
to be a certain amount of scientific
and rational limitation on the work
load, This can be done by limiting the
oxtent of the jurisdiction. We have
in thig country the Central Vigilance
Commission. Theré are various mat-
ters which go to the Central Vigilance
Commission. But even that institution,
1 am afraid_ is more rigidly conceived
and administered than it ought to be,
because the citizen ig not interested in
al] these hair-splitting . discussions
about how a rule should be interpre-
ted. The citizepy 1S -interested in sub-
stanbial justice. T hove, as between
the Lokpal and the Central Visilance
Commigsion, there js a possibility cf
dividing up the jurisdiction in such
a -way that all situations of malad-
ministration, grievanceg: and comp-
laints of misconduct gre covered. How
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One. devises: jt-1s not very difficuly to
answer, For instance, Qn. 4 itself may
be answered in the affirmative and
then you have to come tp-a golution.
But then the question wil]l arise. what
then hag the Central Vigilance Com-
mission t0 do. We must so carve our
jurisdiction that there is the minimum
of conflict belween them, ostensible or
potential. Therefore, 1t is important
to carve out the jurisdiction. What-
ever you say will be allright. After
all, everything ip life is an experi-
ment. But it has to be borne in mind
by this august Committep that giving
too much jurisdiction or tog narrow a
jurisdiction to thig institution would
not be the best way of adding to our
democratic mechanizmg for redressal
of grievances,

SHRI P. UPENDRA: What about
the penalty clause, Qns. 9 and 109

"DR. L. M. SINGHVI: I have already
said that the monetary limit is not
the only way. Public sanction ig far
more important. For a person who has
lodgeq wilfully - false and delibera-
te]ly-misleading complaint, only, to get
some kind of z publicity against a
Minister or agains¢ a public servant,
I think, the penalty clause should he
retained. The amount is quite high,
Tt should be reduced. An amount of
Rs. 50,000 ig 5 lot of money for some-
one who may have to pay—someone
who may have lived a life of great
austerity. The penalty clause 1 a
must. But the amount ig something
that you can determine, I am for Te-
ducing that amount. That iS One thing.
Secondly, T am for a thorough publi-
cation of the censure recorded by the
Lokpal. Wide publicity given to the
censive will have a deterrent effect
over wrong kind of complaiming.

SHRT BRAJAMOHAN MOHANTY: .
I want o seek one clarification, You
were very much apprehensive abouf _
jurisdictional conflict - between . the
courts and- this institution. You were
also - suggesting protecting this insti-
tution from he mischief of articles
226 and 227. What is the way by
which you can protect this institution




from the mischief of articles 226 and
2272 - i

DR. L. M, SINGHVI: One aspect ot
the question ig answered with reason-
able clarity by a recent decision of
.the Supreme Court. It was an occa-
sion to deal with the replacement of
the 226-jurisdiction by the Central
Administralive scivices Tribunal, The
“ourt 'said, a.c r:ichtly, ‘i:a; under
artic.e 226, judicia]l review, is a hasic
fealure of the Constitution, The Court
also saiq that the provisicn for 4 pro-
rer adjudicativny  through . Tribunal
aoes not affect the protection. There-
fore, with ‘certain modification in the
scheme of the Administrative Serviceg
Tribunal, . certain very 1mportant
modifications, the Court accepted it.
Ag the hon. Members are aware, this
wag an Act under a provision made by
adding in the Constitution provisionsz
enabling Pariiament to create Tribu-
nals. I would prefer specific provi-
siong in the constitution, There is,,
nowever, this question which ig a very
important one. ..

SHRI BRAJAMOHAN MOHANTY:
In this particular case, the Bench
consisted of how many judges?

DR. L. M. SINGHVI: The Bench
was presided over by Mr. Justice
Bhagawati, Thig mattey has come ur
ny nore thip one gocusion agnd the
Bench consisted of a different num-
ber of judges.-at ona tims it was
there . at another time it was 5, at
another time it was 2 b2rause ‘hey
made several orderg - interim and
otherwise. But that will noi{ make 3
difference because the article does not

make g distinetion hetween the law

declared by the Supreme Court either
in a Bench of five judges or jn a
Bench of two or three judges. That
would ‘be an interns!  matter; the
sipreme Court ca, always reconsider
its judgement, My submission is that
the Lokpal Bill which seek to provide
ay efficacioug remedy anq which does
not supplant judical rem&d_ies—«'be’-
cause ‘¢ Jrovides ar «utien will po.
run the risk of being invalidated as

66

unconstitutional, on the grounqg that it
violates a basic feature of the consti-
tution. When you are making this
provision you are not saying that you
cannot go to court. You may not go
to court. But there is provision here:
there is an option provided which will
be acceptable to the court. One ecan
make g prognosis, that our courts will
respond to such legislation i posi-
five terms, I would make bold
to say that a scheme fop re-
dress of grivances or evep for
dealing with corruption at one or the
other level! would be found ‘roadly
acceptable. It requires constitution-
al protection for other reasons which
I have mentioned.

SHRI BRAJA MOHAN MOHANTY:
The term ‘judicial: system’ is also
changing from iime to time, Do you
feel that it woulg be saﬁcisfat:tt.;:.];-_Y ar-
rangement which. would protect the
institution?

DR. L. M. SINGHVI. 1T
think so.

SHRI S, JAIPAL REDDY.: I find you

should

_have not made any comment on the

competent authority and its role. In
the instant case, the competent autho-
rity ig the Prime Miniser. You have .
also referred to the need for retaining
penal - provisions - for discouraging
false -and malicioug complaints. You
may have noted that under the pre-
sent scheme the complaint needs to be
only false and need not be malicious
for inviting penalty.  Why the deci-
sion of the Lok Pal on public functio-
nary is not found? The decision
of the Lok Pal on the false compla-

int is fine, How do you gee it? |

DR. I.. M. SINGHVTI: T dig not com-
ment on the definition of competent
authority for the simle reasons that I
take the view that the Bill ought not
o have been framed only for corrup-
tion at the level of union ministers
which {s the conceptio of this Bill.
In my view, this would then not be
a part of the mechanism because this
comes into play only because of the
extremely limited conception of

thiy present Bill.



So far as penalty is concerned, 1
think there is nothing wrong in it be-
cause the Bil] makes the final determi.
nation with regard to the falsity of the
complaint, If cannot he otherwise
unless we are prepared, unless the
Parliament decided that the reports
will be subject to the rigmarole, of
long and cumbersome procedures
which would take various tribunals g
courts prove that the complaint was
false. That wold create 5 situation
of considerable embarrasssment to
an institution of this kind. May I say,
that I would like to see this institution
funetion as an institution that redr-
esses public grievances. Making a
false complaint accountable ig 5 very
small part of it, A false complaint
should be made accountable: it
should be made punishable I
believe, that Lok Pal should enjoy
the confidence of the country as a
whole. I would also like to say that
the punitive approach in thi; matter is
not really wholesome, The Lok Pal
would have to acquire the confidence
of the public mind. I would like
him to be one who can see as a sen-
titive tribune of the people, for the
people and on behalf of the people
without yielding to public pressures,
without playing to public gallery and
yvet dicharging the role which is very

vital in our national life. But if the
very ljmited purpose which is
NOw suggested for iy  taken
Into account, jt . is not a

Bil! on which I have very much to

say. I have come to this august
Committee to make a plea as strong-
ly as I can to enlarge the conception
of this Bill ang to give to the people
of India what they truly deserve, and
need a machinery for the redress of
their grievances.

SHRI S, JATPAL REDDY: I would
request you to clarify the distinction
between false complaint and false and
malicious complaint. Is there a dis-
tinction? If there is, what is that?

DR. L, M. SINGHVI: In all judicial
matters, there jg an element of discre-
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tion whether there is g statutory dis-
tinetion or not.

SHRI S, JAIPAL REDDY: I am not
talking of discretion, I am  agking
about difference.

DR. L. M. SINGHVI: Yes, there is
a difference. There is difference bel-
ween false, willfully false and mali-
ciously and willfully false,

SHRI S, JAIPAL REDDY:- What is
the difference between fal-e and mali-
ciously false? In the instant case, the

penalty has been provided for mere
false complaint.

DR. L. M SINGHVI. Yes. In the in-
stant situation, it should be up to the
Lok Pal to award no punishment at
all or to award a very light punish-
ment. You would not like to punish
a mapn for something which is innocu-
ously false, which is not motivated.
There is a possibility of g thing
Which is ultimately proved to be
wrong but npo Lok Pal worth the name

in this country would or should give
punishment.

SHRI S. JAIPAI, REDDY: But the
scheme does not leave any discretion
to Lok Pal in this matter, I only
says “Lok Pal shall punish.”

DR. L. M. SINGHVI:

“Lok Pal
shal] punish”

Still leaves g mea-
sure of  discretion in the mai-
ter of quantum. Clause 22 pro-
vides that he shall punish. Hon.
Members may recall that on many
occasions when judges find that some-
thing wrong hag been done but it was
not wrong enough to punish a person
with imprisonment. In that case,
Judges may overlook the wrong or
may awarq the punishment till the
rising of the court only There is a
measure of discretion always and
the Lok Pal can always match the
punishment with the magnitude of
falsehood or the malice and motiva-
tion of the falsehood.



That is as it should be. One can-
not always judge a situalion in ad-
vance and give a slotting machinery
to the Lokpal that 25 per cent or
o0 per cent or 75 per cent or 100 per
cent falsehood would be given SO
much punishment. That discretion
has to be left to him so far as the
quantum is concerned. I need hard-
ly repeat that irresponsibility in mat-
ters of public life is something which
is eating into the vitals of our body-
politic because credibility and respon-
sibility are very important in public
life.

SHRI RAOOF VALIULLAH: Will
this not be a deterrant?

DR. L. M. SINGHVI: To an ex-
tent, yes I would say that nobody has
a fundamental right to make a false
complaint. I would like to make the
point that it is wrong to think that
a false complaint is better than no
complaint at all. One of the prob-
lems is that g large number of the
so called complaints are made casual-
ly and are ulfimately found not to
have been researched properly. I
need not say anything more in this
paspect except that we ought to de-
velop a climate of care and responsi-
+ bility in matters of public vigilance.

5

Afterall g person who makes &
complaint owes it to himself and also
.owes it to the society to look properly
and with due care into the facts,
verify the sources and the basis and
then make a complaint. If the Lokpa:

finds that it was a bonafide complaint, -

no punishment at all should be awar-
ded until it surfaces as a public pro-
ceeding, it must be a confidential mat-
ter. That would resolve the problem.
In case the Lokpal comes to the con-
clusion that the complaint is a wil-
fully oy maliciously false complajnt,
there should be provision fop award-
ing graded penalties,

SHRI VIRENDRA VERMA: While
you were in Parliament from 1962

onwards, you discussed gbout thas
type of Bill with Pandit Nehru. T
would like to know whether he agre-
ed with you that the Prime Minister
should be included in the Lokpal
Bill,

DR LM SINGHVI: At that
time there was no proposal for the
exclusion of anyone.

SHRI VIRENDRA VERMA: That
means the Prime Minister was also
included in the Bill. But you have
not said anything about it.

DR. L. M. SINGHVI: T want a
comprehensive machinery for redres-
sal of public grievances, Firstly I
want to shift the whole focus from
Ministers and the Prime Minister and
corrupfion. I am looking for solu-
tions to the problems of our citizen,
rather than for targets on the politi-
cal scene. Having said that, T would
not like any particular inclusion - or
exclusion; Thig is g Bill whiech is
conceived differently, In this parti-
cular Bill ubviﬂusiy - “you . cannot
have the Prime Mjnister accountable
for any corruption because the Bilk
d'esilgnates the Prime Minister as
the competent authority.

I disagree that corruption should be
the main or only rationale for a Bill
of this kind. A What will the Lokpal
do after 20 years if there would be no
corruption? T am suggesting that the
focug shuuld be shifted. It should
all Kinds
in the

be universaliseq for
of public grievances



matter of mal.administration. Cor-
ruption can also be dealt with today
under the prevelant rules and regula-
tions. Indeed, the Supreme Court
has permitied even private comp-
lainants to prosecute public function-
eries under certain circumstances.

SHRI VIRENDRA VERMA; For
Point 8 of the questionnaire you said
that the fee for a complainant is on
the very high side. What should be
the fee according to you and what
should be the penalty because again
vou said that the penalty also is on
the high side? What should be the
maximum ceiling in your opinion?

DR. L. M. SINGHVI: One hund:
red rupees for filing a complaint and
Rs. 10,000 to Rs. 15,000 as the maxi<
mum penaity.
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PROF. N. G. RANGA: We have
taken such a long time over this
particular concept. When the Janata
Government was there we had 2
Bill like this. Things are changing
all over India during this period with
the result we begin to wonder whe-
they this kind of a thing would be of
any use at all. Therefore, would it
not be better first of all to divide the
two things—political decision and ad-
ministrative decision?
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There has to be some autonomy in
administratjon. Therefore, I entire-
ly agree that there are decisions of a
particular nature which do net lend
themselves to be examined ag merely
matters of citizens' grievances but it
even in g politica) decision a grievan
ce arises that grievance has = to
be resolved. You have to find
an answer to the extent possible
in the system of Lokpal the real so-
lution has to be found by an informal
intervention of a sensitive informed
authority. That kind of swift inter.
vention for the common citizen who
cannot afford to go to the court is
what T am looking for the redressal
of grievance mechanism. - That’s not
what I find ' in® this Bill. That’s why
my sense of disappointment,
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PROF. N. G. RANGA: You rem-
ember what happened over the Mun-
dhra affair. The Minister had to re-
sign. One big administrative officer
had also to resign. But Shri H. M.
Pate] was able to sustain his own casé
by drawing the attention of the Pub-
lic Service Commission to the notice
that he had been so courageously dis-
agreeing with the decision that was
being proposed and afterwards taken
by the Minister concerned and then
saying that he wag not responsibe for
that at all because it was Minister
who took the decision. Therefore,
personally, I feel that the administra,
live officers are supposed to be bro
ught within the ambit of this Bill.
There should be two separate -autho-
rities. One, to deal with the admin-
istralive officers if they fail to state
what they feel about it sincerely and
fearlessly; and the other for political
chiefs of these Governments. Other-
wise there wil] be confusion as it
happening now. Politicians can always
impose their wil] on  the offiers-.and
then they take decisions but they
make the officers responsible, Some-
times the officers may do the other
way about. So, I would like to know
your views.

DR. L. M. SINGHVI: 1 think, Prof.
Ranga has raised two very fundamen.
ta] issues, One is, how does one de:
termine the responsibility in our sys-
tem of Government. Tn the case of
tha LIC (Mundhry affair), Mr.

Krishnamachari owned the reSponsi-

bility because of the principle of par-
liamentary government In termg of
ministerial responsibility., However,
in -the situation that we are consider-
ing, no officer would be exonerated or
can be exonerated on the part that
the officer has playeq because that
owning of responsibility by a Minister
wag of, a very different kind,

I remember, Sir, an instance when
T happened to be in Parliament., Shri
La] Bahadur Shastri decided to resign
because there took place an accident
with which his only connection was
that he was the Minister of Railways



at that time. There is no doubt that
there is, in g sense, a responsibility .
But it i5 not the kind of ‘responsibility
which can possibly be actionable
under a statute of this nature because
that is a kind of remote nature. I
believe that the_question that Prof.
Ranga hag raised is very fundamen-
tal from another point of view

Then; Prof. Ranga said that there
should be two differen{ authoritieg for
dealing with the politica] mastep: and
the bureaucratic masters of this :':nun-
try. Sir, so far as corruption ig con-
cerned, the Parliament may provide
for such procedure as it likes or work
I.']th' the existing lega] procedures
'f.?hlﬂh are quite efficacious as found
In the case of Maharashiry particu-
larly whep the Supreme Court said
that a private complainant can make
a complaint in a matter of corruption
by a Chief Minister but, ag I said,
concerned more with the institutional
working of the Governmeni as a
whole, The Ministep ig at the gapex.
He is not always responsible for
everything that is done. But in a
sense, he jg responsible in a consti-
tutiona] sense. Therefore, ong is
iinteres{ed not merely in finding who
1s responsible angd punishing him but
alsy ig interesteq in redress of grie-
vances, for finding a solution. An
ordinary map thought that the pro-
cedure i; loaded aga‘ns;i him Where
does he go to? Parliament hag not
got the time t5 consider the petition
of this poor obscure citizen. Now, it
shoulg be possible, therefore o have
one common machinery: for the kind
of matters of corruntion there yOu can
have 3-4 machineries. As a citizen,
I am not really bothepreg for redress
of grievances machinepy, for which
'th&jre has to be one machinery be-
cause that oneé machinery glone can
the, answe, for a decision of the ad-
ministration which i essentially insti-
tutional. A common ecitizen ig  not
interested whose fault it is so long
as someone in th's machinery is at
fault, Therefore, that redresg is pos-
sible without really ~ broaching the
whole matter in the psychology of

Y212

finding fault and ﬁ':ﬁdi"_":g persons
guilty and putting them on the mat.
Let this institution pe used for - re-
solving the problems or redresg of
public grievances in a positive man-
in Denmark

ner. The Ombudsmay,
did mnot concentrate on censuring
someone. A citizen had a problem

and he came with the problem which
the Ombudsmay found to be ;5 legiti-
mate problem. He 'solved that pro-
blem. Therefore, so far as the redress
of public grievances is concerned.
there has to be one common machi-
nery which makes the Government.
as a whole, accountable — accounta-
ble not in an adversary fashlon bu
in the sense of public obligation,

SHRI P. N. SUKUL: At the outset,

“~ you have said repeatedly that this

public grievances.

Bill does not satisfy youy aspirations.
This . Bil] ig one matter.. The Bill or
the legislation you want there to be
ig another matter.

At the moment, we are concerned
with this Bill as it ig and having 1t
as it is perhaps there may be no
objection to what is provided by
wéy of penalties and all that. Here
only Members anq Council of Minis-
ters are involved. One must be sure
that he is not filing a wrong com-
plaint against the Minister, It is not
against any bureaucrat oy any cl-ﬂs.*::‘
of Government. If somebody 1S g0Ing
to file a complaint against a Ministe?,
he must be personally sure that it 1S
not fa'se. If ha is not sure that it
is not false, then he should not abuse

the provisions.

You suggested that there should _b-e.
an institution of Ombudsmayn  which
should consider whole categories of
public grievances. Personally, I have
a grave doubt about one Ombudsman
in a country like ours with this popu-
lation, with so many parties, There
will be lakhs and lakhs of complaints,
Will that one
Ombudsman be in 5 position to seolve
all those problems or you contemplate
a hierarchy of Ombudsman in the

country?



DR. L.. M. SINGHVI: So far ag the
first question is concerned, I may
have forgotten the functioning of a
select committee. But with great
respect, I will say that a select com-
mittee not only takes the Bill as it
has been placed before it, byt also
hag the jurisdiction ang authority to
alter it, to improve upon it and fo
give it a new orientation. That ig my
humble understanding of the func-
tioning of the select committee.  Be-
cause you are sitting here for the in-
terests of the nation, therefore, it is
appropriate that this committe. takes
o larger view and a positive view of
itg funetions. '

SHRI 1,AL: K. ADVANI: Thig select
committee can certainly widen the
scope of the Bill. But the select
committe, cannot convert a simple
statufe in constitutional amendment.
So, we can only make a recommenda-
tion to that effect. It could involve
even the State Governments, the
Chief Ministers and all that if there
is to be a national law to set up an
institution like this,

DR. L.. M. SINGHVI. The sugges-
tions I made are not as they were so
dependent on each other that one
cannot function without the ofher.
The change in the constitution of the
Bil1 is possible even without the con-

stitutional amendment, But it is
hetter if it is wih a constiutional
amendment and the constitutional

provision and protection fo, who'e
machinéry of Ombudsman. I think,
it is important to remqmber that the
solect committee can~take g larger
view of al]l the problemg it hag fo
come to grips with. That is my
humble submission;

The second answer is that thig 1S
too large a country. Therefore, Om-
budsman cannot possibly cope with
all the complaints that may arise.
Sir, this objection was made even
when we first made thig proposal and
put: it forward. The idea was adopted
although it has beep indifferently Im-
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plementeq in many cities. It is -im
most of the States with a population
of several crores. It hag got very
little to do in the afternoons, Totally,
there is very little work which has
been generated. The ambit of the
legislation sq far as the Stateg are
concerned, is much wider because
many of the State legislationg include
situationg of mal-administration, abuse
of power Or authority, corruptiop and
so on. Now, it can be saig that they
are deterrent that ng one will be
willing to go to an Lokayukt. My sub-
mission is that the argument that this
country is too large is not really  a
full answer. It ig a Very important
lenomination, I freely concede that
our country is so large bug you canh- =
not afforg to over burdey; like the
Lokpal but having said that, my own
feeling is that a competent man en-
trusted with the task and having
suitable assistance will be able to do
justice to his job. The first charge on
the conscience will be the entiye In-
cituational democratic framework of
India.

SHRI BIR BHADRA PRATAP
SINGH: I wanted to know your prac-
tical suggestiong as to what amend-
ments should be incorporated i nthe
Bill with regard to persons with whom
we gre going to deal with, about the
person against whom Wwe have to
proceed. The next question ig regard-
ing the conflict of various jurisdictions
but don’t you find that there 18 @

- possibility, of overlapping of jurisdic-

tions. So what concrete amendments
do you suggest to do away with the
overlapping of the jurisdictions?

DR. L. M. SINGHVI: There are
already several provisions which are
designed in thig regard as it is pos-
sible within the framework of  this
Bill. 1t is possibla to consider situa-
tions under Articleg 227 and 226, for
instance, one can pursuade not to stay
the criminal proceedings. A Court of
Law can be put in motiop by an ap-
plication to put an end to the con-



linuance oy gt leagt ap order of sus-
pension made by the Lokpal. I have
already several suggestions with re-
gard to the conflict of Jurisdictions
but the most important of al? is %he
Constitutional provisiop, whiel, pro-
tects the Lokpal and its jurisdietion

gnd putg it beyond Articles 226 and
ar.

SHRI B'R BHADRA PRATAP
SINGH: I 5m concerned only about
tha overlapping of jurisdictiong apaxt
from conflicts,

DR. L. M. SINGHVI: T} is resorted
to by an optiop exercise, Under
Article 226 or 32 a formula clause
has always). . ..

SHRI RAOOF VALIULLAH: If the
Temedy ig available under othep sec-
tiong of othey legislations, why would
1t come to the Lokpal?

DR. L. M. S'NGHVI: I think it is
parily because the remedy elsewherec
may be top cumbersome. Henee one
would opt for Lokpal. It takes years
together to come to conclusions. The
system of trial which is quite diffe-
rent from the one that would be
available for the Lokpal — I may
mention a case in which several al-
legations were made against g Chief
‘Minister of g State. I was gppearing
for that Ch'ef Minister. I persuaded
the Benches of the High Court to
hold them gince a remedy was availa-
ble in the Lokayukt and the Court
will not exercise itg Article 226 to ite
jurisdiction because Courts are gene-
rally respectful of the principle of
Committee  of jurisdiction and in a
given case g resport to informal juris-
diction is more swift and there-
fore  preferab’e. But once an
option is  exercise, it should
not be possible for a person to ride
different horses at the same t{ime and
that can be easily resolved b, provi-
siong made in this Ae¢t and alsy ip the
Constitutional provision. The other
question ig a very important one.
What should happe, to a person com-
plained against? It is not difficul; to
answer. I expect that i, stich an
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eva:nt, the person concemed would
resign, If that doeg not happen, the
Parliament would make the person
resign, It canno¢ be done without
this Act because one requireg a credi-
ble findings anq this is the method of
reaching credible findings in res-
Pect of mal-administration, abusa of
power, etc, It hag got to be translateq
by the resourcefulness to ensure our

political culture of oupr democratic
system.

SHRT RAOOF VALIULLAH: Clause
8 in the proposed Bill reads: ¢ The
Lokpal may inquire intg any act or
conduct of any persop othey thap a
public functionary in so Tap as he
considerg it necessary gy 1o do for the
purpose of his inquiry into any, such
allegations.” How would you define
misconduct where an offence ig puni-
shable under Chapter I1X of the Indian
Penal Code? Is there anything that
this Bill shoulgy go beyond the issue
on corruption and whether you would
include abuse of power?

DR, L. M. SINGHVI. M,, answer
1s iy the affirmative, So far as this
Bill is concerned, the answer to the
question put by the hon, Member is
by Caluse 2(b) because it confines to
the definition of th, offences as men-
tioned iy, Clause (e) under Chapter I
of the Indian Penal Code o under
the Prevention of Corruption Acf,
1947. The perspective of the Act is
quite clearly spe't out and with that
perspective, 1 have a little respectful
quarrel.

SHRT PARVATHANENT UPENDRA:
After the Lokpal’s verdict on g par-
ticular charg. is against a public
functionary, cayn it be a subjecy mat-
ter of anothey enquiry by 5 Commis-
sion of Enquiry or in a writ in the
court?

DR, I.. M. SINGHVI: As a lawyer,
I should keep my options open, of
course, but I think, it i< possible to
provide that repeateq attempts at the
same matter ought not to be per-
mitted, Public policy require; that
once a complaint has begpn suitably
and properly gone into, then a quietus

g 2 o b e



ought to be given. There is a PTro-

blem, however, that 5 perso, who

might have been affecteq adversely,
cannot be told that hig resort to court

is closed. Unless you put it we will.‘
find endless ways to doing that. How-
ever, that cap be done only by a

constitutional provision.

()

MR, CHA.MAN_ Thank you once

again for coming and giving us your
valuable views,

DR. L. M. SINGHVI: T am deeply
beholden to vou and the Members of
the Committee for affording me this
opportunity. : '

(The Committee then adjourned.)
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(The wltness was called in and he’ took his seats)

MR. CHAIRMAN: T welcome all the:
Members of the Committee gs well as
Justice P. N. Bhagwatj to this meet-
ing. Before we proceed, may I draw
vour attention tg Dircction 58 of he
Directiong by the Speaker which
readg as follows: B

“68.Where witnesses appear - be-
fore a Committee tp give evidence,
the Chairman shall make it clear
to the witnesseg that their evidence
shall be treated as public ang is
liable te be published, unless they
specifically desire that all or any
part of the evidence given by them
is t0 be treated as confidential, It
shall however, he explained {o the
witnesses that even - though they
might desire their evidence to be
treated as confidential such eviden-
ce is liable to be made available to
the Members of Parliament.” '

JUSTICE P. N. BHAGWATI: I
have no objection at all.

MR. CHAIRMAN: I is: up to you.
I want tp make it clear at the beginn-
ing itself. I think you would have
received the copy of * the Bill and
alsg the relevant questionnaire. You
may start now.

JUSTICE P. N, BHAGWATI: Sir,
so far ag the dgraft Bill is concerned,
my view is that it will only have a
cosmatic effect. There are really no
teeth in the Bill. It is not adequate,
in my opinion, to meet the needs of
the situation. Perhaps, this is what
the people have in mind. There are
certain points to which I would Like
to draw the attention of this hon,

- Committee, The

first point is. that
the complaint which cap be made {0
the Lokpal is only in respect of any
offence punishable under the Indian
Penal Code, Chapier IX or under the
Prevention of Corrupiion- Act; 1947.
It does not take into accouni com-
plaints in regard to misuse or abuse
af authority. Misuse or abuse of
authority is not pecessarily an offence
under the Indian Penal Code.  This,
question has. gone before the Supre-
me Court once or twice. Take for-
sxample, the Minister. He may teil
somebody: “All right, you are en-
titled to a certain quota provided you
give some money to another party
or person”. That may or May not be
covered by Chapter IX of the Indian
Penal Code. But still, it wil] be
misuse or abusg of guthority. Com-
tracts are given. There may be fa-
vouritism ang nepotism but not neces-
sarily that may be termed g cor-
ruption. Apart from that, it is very
difficult to establish corruption. But
still misuse or abuse of authority may
be very apparent. So; these are the
cagses which will not be within: the
purview of the Lokpal. That is mYy
humble opinion. In my opinion, the
complaintg should alsp include & com-
plaint in regard to misuse or apuse
of authority, if we really want the
Lokpal to be effective in the manner
in which he is functioning in Swe-
den or Norway. |

Then, the second point is aboui the
Public functionary. The - draft Bill
includes the Minister, Minister of
State, Deputy Minister or Parliamen-
tary Secretary. I would suggest that
why not we bring in the bureaucracy,



the Secretaries,” Additional: Secreta-
ries ang the Joint Secretaries and
those who are highly placed in the
Public Sector Corporations because if
you really want to eliminate corrup-

tion, nepotism, favoritism, misuse O

abuse of authority, it is not mergely the
Minister or the Deputy-Minister who
may be guilty of these things. There
are a large number of Public Secior
Undertakings where large confracts
are given. There are the Defence
Tstablishment Contracts. I am told
by a large number of people who deal

in" these things that there is corrup--
tion~in the . Defence Esfablishment
T+ may or may not'be true. oI

also.
am not in' a- position 1¢ make any
positive statement “on that here.. But
I-have heard about this from the peo-
ple.”" So, all “these people willz " be
outside “the purview of  the Lokpal.
So, in my humble view, all  these
people ‘up to the Joint Secretary level
and ' the Public” Functionaries of “the
Puhlis “Sector Corporations - andthe
Deferice Establishment in so 'far as
contracts dre -concérned,’ must be
brought within - the purview of: -the
T:okpal.: | v

;.-ASF We zﬂrnc'eea i:furthﬂf, in :Ci:f‘%lu_ﬂﬁ 4

of the! draft: Bill, there is_a provision
that befors a person is appointed .as
Lokpal, he:shall i#* he is earrying.on
afyw shusness.. seven. his. . connection
(Short .of divesting. himseif of OWner-
ship) with the conduct -and manage-
ment of stich business.: Here,.I would
likarto 'ask as.to, why 'he should con-
tinue the -ownership of his business.
I= think: the, whole idea is to.insulafe
him together to ensure that he is free
from any influence; if I may use the
expression.
very fact is that he may not be in
the: conduct of management but  he
may still be the owner of the: busi-

nesg ‘establishment which will give an.
ex-

interest, a bias and sometimes
posure to influences etc. If once the
right person is selected, there i no
problem.  But if we are going tohave

thee safesinrds ~ with a viey it int

sulate him from"these influences, then
why there'is this “Short of divesting

himself ‘of ownership”? = -

If that is, s0;.then: the,

Clause 4(2) .says: fOn,.ceasing to
holg office, the Lokpal shall be ineligi-
ble for further employment fo any
office of profit under the Government

of India or the Government of a
State”. My view is that he should

not be eligible for being appointed
as a Minister or State Minister or
Deputy-Minister or Speaker or Gov-
ernor, We have to ensure that he
must not be looking forward to any
promotion or any inducement. Once
he retires as Lokpal, he must go out
and take part in public life. For ex-
ample, why shoulg you give him :Go-
ver “orship. ofs -a - State at + all?.« The:
people must feel that.we have here &
T.okpal who is motlooking+ forward
to. any. betterment. of his career or
anhy-other job:~ If he retires, he must
take part in public life.- It has been
said by an American Judge about
judgeg: that judges: are mOTe. bribed
hy o their sambitien ~-than by money.
Therefore, -the same thing should:not
happen in tegard to Lokpal also.

I e really wanit | tor give: high
status to the Lokpal) I would: suggest
that ‘he miust’ get the rank of the
Chief "Justice of *India. “He smust sbe
Bracketéd “with ‘the Chief Justice of
Ifidia or the Speaker.

Théen;  proceeding further, in Clause
6, there ig aprecedure for removal.
I+ hag been stateg in Clause 6 of the
draft Bill Vabout ' removali Here,” I
would suggest very humbly that the
same procedure must be adopted in
régard to ‘his removal ag is provided
for in regarg to the removal of ‘Su-
préme Court'Judge because 'we are
placing " him almost at that tlevel:
Therefore, - the same’ provision for
impeachment, which is provided for
in the case of Supreme Court Judges,
shoulg be provided for in the case of
Lokpal also. Clause 7 reads; "

.+#PHe: okpal ghall, for the pur-
“opose ~of ‘assisting < himoin the dis-
. charge of 'hise functions - (including
vwerification and: inquiries in respect
= of complaints) ‘under thig Act, ap-
./point«a ‘Secretary - 'and such: other



j' -

“because™ it IS

officers: and employees as th& Pre-
sident may determine, from {ime 'to
time, in Eﬂnsult_atlon with the TLok-
pﬂl." '

Of course, ‘President’ means the
Government. It may be that the
Lokpal needs certain employees and
officers, but the Government , may
take a different view; Government—
I am only talking about .the theore-
tical possibility—can starve him of
the staff sp that he is not able to
function effectively if he proves to be
inconvenient. I am “merely Tooking
at the thing from a very broad angle.
It is " not that such tHingg happen.

‘Maybe, :such things will not- happéen.
-But warhaye to provide agaiist such

things when weé enact a legislation

-providing for a'Lokpal who wil] really

be occupying a very high position in
public lifgtdand’ in whom ' peopie must
have confidence “that they can ‘ap-
proach him and that lie will act hones-
tly, -fairly and boldiy, Therefore, ithat
is soms thing “which® I would Tequest
the hon. Commitiee take” care of.

Not only this, I woulq suggest that
q.core investigative staff must also
be given to him. Otherwise, he will
have to secure the services of officers
and u‘thers ffom the Government. So
far »s the other staT is concerned,

“that s Elnl‘lght but a core investiga-

tive staff, under his control comple-
tely and only at his disposal, must be
there without his having {p request
the Government to spare the services
of any particular mémber of stafl.

T personally agree, so far as Clause

- 10 jg concerned, thag any person other

than a public servant may make = a
complaint. A public servant may
not be entitleg to make a complaint.
~ possible that
sometimes frivolous complaints may
be. made by persons who  are
disgruntled ang .aggrieved by the
orders of their superiors. 1 know of
suchk things happening. If may en-
courage indiscipline. Personally I am
in agreement with Clause 10 that the
right to make a ecomplaint should not
be given to a public servant. Bui any

mera. unless the

_cause there

“othéf member of public should - be

entitled to make a complaint.

There is another thing: Clause 10,
sub-clause. (2), says.that ‘the com-
plaint, shall be in the prescribed from

ang shal] set forth particularg of the
offence. alleged. ... .I would . suggest

that we must add the words, after
‘particularg of the offence’, “sq far as

they are available to the complain-
ant”. If you insist on every detail,
he may not be able to give; only: very
broadly he may be able to give. S0,
‘particularg so far: as they are.avail-
able {0 the eomplainant’ shoulg be
there. Otherwise, it is possible - that
it-may be said that he has not speci-
fieq the date orrtime when a.certain
event is supposed to-have taken place,
and’ the :complaint may be thrown
out. Clause 12, sub-clause (2), reads:

“Every such inquiry shall be con-
ducted in camera.” 1 personally feel
that it should be conducted in ca-
Lokpal deems it
otherwise.. There may be a case
where it may be necessary to have it
in. public,  For example, in 1958 we
hag the Bose Commission. It was an

inquiry held in public; any one could

come and attend the inquiry; it went
on for 57 days in all: it was an in-
quiry which was hald not in camera.
Drd.lnarﬂy the Lokpal will holg it

_in_camera, but the d:scretmn must be
~given fo hlm_

that in appropriate
caseg he may hold it in public be-
is nothing like public
glare in order tn instil confidence in
the public mind that every‘ﬁhmg i3
being done fairly and justly. -~ That
is why, the proceedings in c;mrts are
alwaygs required to be held in pub-

“lie. Of course, here the situation is

different because inquiry is Theld.
Therefore, it may be wn camera, bul
the Lokpal should have the discretion
to decide whether it should be held

~ in public or not.

Going to Clause 14 wlth I'egar& £o
evidence, I personally feel that it is a
well-drafted provision. -The only th- .

--ing ds-that sub-clausE: (4) says:;

“Nu persnn shall be_ requn'ed or
" ‘authorised by virtue of this Act to



furnish any such information or
answer any such question or pro-
duce so much of any documenit—

(a) as might prejudice the se-
curity, or defence, or internatio-
naj relations, of India (including
India’s relations with the Gov-
ernment of any other couniry or
with any international organisa-
tion), or the investigation or de-
tection of crime;”

“Projudice the investigation or de-
{ection of crime”—that may be- 100
wide an expression. Security of State,
defence, ~ international relations—
they are very Valig reasons why
certain documents should not be al-
lowed to be produced or the infor-
mation should not be given. There
also, I am glad that ultimately the
T.okpal has been made the sole judge.
The documents may be shown to him
in private and he can decide for him-
<elf whether it falls within the eX-
ceptions laid down and where it does
not, he can direct it to be produced.
But the expression ‘the investigation
or detection of crime’, I feel, is very

wide.

Coming to Clause 16, there is no
in the draft Bill about the

provision

report being laid before Parliament
and being made . public. 1 would
submit humbly = that = every report

made by the Lokpal must be laid
before Parliament ang it must be
made public. People must know
what is the report which —has been
" made because that is _the surest
guarantee of fair and just action.
Peopler must know whether those
persons are guilty or not. Not only
that. I would submit that, when = &
repﬂrt is made, Government must act
upon it. Otherwise, it will have no
meaning: this will have only cosme-
tic effect. Therefore, it 1s mecessary
that, once the Lokpal makeg a report,
it should be acted upon,  ang if the
Government thinks that the report 1S
not correct, then the detailed reasons
must be disclosed to the public...

RO

MR. CHAIRMAN: There is g pro-
vision in the Bill that the report will
be sent to the Prime Minister. What
have you to say about that?

JUSTICE P. N. BHAGWATI: It
goes to the executive. It should be
laig before Parliament. 1 do nof find
that provision here. Every report must
be laid before Parliament ‘because
ultimately Parliament is supposed fo
act as a check on the executive.

MR. CHAIRMAN: Please read sub-
clause (3), Clause 16.

JUSTICE- P. -N. BHAGWATI:
“The Lokpa]l shall present annually to

the President a consolidateg report on

the administration of this Act...”
That is different from the report it-
self. The report itself, every report,
must come before Parliament. Par-
liament must know what is the re-
port, why Government has not taken
action, or if Government has taken
action, whether the action taken is
appropriate or adequate or nof. It
is absolutely essential, to my mind,
that the report must be laid before
Parliament and must be made public.
Alsp the Government must act upon
the report and if they do not, for any
reason or reasons, they must disclose
the reasons why the report has not
been accepted so that, if necessary,
the citizen may have the right fo go
to the couri or seek any other ap-
propriate remedy. Otherwise, there is
no meaning in. having a Lokpal
Therefore, my suggestion.is that the
Report of the Lokpal must be-accep-
table to the Government. If for any
reason Government takes the view
that the same cannot _ be accepted
they the reasons for not accepling it
must be disclosed to Parliament and
also people at large, Somehow people
today fee] that Commissiong of In-
quiry are appointed only to bail out
the executive Government. Somehow
people have lost faith in Commissions
of Inquiry. We do not expect this to
happen to Lokpal, T do not say Gov-
ernment should always accept the
Report. There may be. execeptions, But
in that case let the Government dis-

“glose the reasons to Parliameni and
1ot the .people judge. _U’Itim&tely in



a democracy it ig the people who are
to decide. Democracy—according to
me—consists not in merely electing
yepresentativeg but democracy has to
be participatory democracy where
people participate at all levels of
decision-making, I would even go o
the oxtent and say when an impor-
tant legislation hag to be brought it
must form ‘the subject-matter of
discussion, suggestions, comments and
recommendations from the people and
only then the Government should puf
forward that piece of legislation, This
i« happening in Soviet Union.

Now T would like to take up Clause
99. Here T would like to say that this
provision is too wide. Tt may deter
manyv persong from making a comp-
laint T would agree if a pPerson konws
that 5 particulay information is false
and vet makes a complaint then you
may punish him_If a person doeg out
of malice then obviously he  must
suffer and mnot otherwise. Tet there
not he provision for minimum punish-
ment. Lot ue leave it to the discretion
of the Lokpal. |

SHRI VIRENDRA VERMA- Would
vou like fo comment about the vprovi-
sion of guantum of vnunishment re-

garding wrong complaints?

SHRI P. N PHAGWATI: I personal-
v feel the punishment that has been
provided for e fon hoavy, If 1t e A
malafide complaint then. of course, 1
put it on a different footing. So there
should not be brovision for minimum
punishment, We should leave it to the
diseretion of Loknal Mavbe after Two-
three vears if vou find it is not work-
ing properly then vou may Tre-consi-
der In mane of the penal statutes we
intfroduce the mnimum punishment
clause only at n much Tater stage. So
funu may provide a maximum of three
vears but not the minimum.

Firther T-find there is provision for
s mppeal straight - to the Supreme
Court. T do not know if appeal fo fhe
Hich Coudrt would ‘be enrough, Supre-
me Court is already gver-burdened.
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Anyway it ig & matter of policy with
which I have nothing to do, I think
appeal to the High Court ghould be
enough.

Now, 1 come to Clause 23. Here you
have dealt with the transfer of the
case by the Supreme Court under
Section 408 CrPC and for that purpose
Lokpal should be deemed t0 be court
of Session Doeg it mean Supreme
Court will transfer the case from
Lokpal to some court of Session. This
Clause provides that Supreme Court
can transfer the case from Lokpal.
That would noft look nice, Here we
have a very highly ‘placed officer. We
must trust his discretion, So, I feel
Clause 23 should not be there.

In respect of Clause 24, T would like
to say that it can happen that after
the case is disposed of by the Lokpal
some more evidence may come 1o
licht in support of those allegations.
So it should be possible for him to
fila the proceedings in the court. T
would suggest that at the end we may
add ‘unless new facts or evidence 1Is
discovered in support of those alle-
gations’. If some new evidence is
found thep there is no reason why the
public functionary should escape some
prosecution. So, thése are my sugges-
tions which I put before you foy your
consideration.

SHRI D. K. NAIKAR: I, making
yvour submissions, you said that the
report submitted to the Tokpal, should
also be submitted to both the Parlia-
ment Houses. Oftherwise, it hag no
effect in fact. You are aware that
under Article 340, a Commission 1S
appointed angd it should submit a re-
port. That report will be given to
the Executive Head and it will be
acted upon by the Government. Then,
a copy of the report sg presentd to-
gether with a2 memorandum explain-
ing' the action taken thereon is fo be
laid hefore rach House of Parliament.
That procedure ig not unknowp as
per our Constitution. Similarly. pro-
vision has also been provided in this
case. Do vou agree with this?



SHRI P. N. BHAGWATI: There is
no difficulty in this regard But it
should not be too long. Now we are
having a new provision by Lokpal
which is really a provision of ombu-
dsmau who ig going tp oversee some
‘of the things. It is the report which
is made by a very high authority in
the country. Then that report must
be placed immediately,. within, -a
month’s time regarding what action to
take or not fto take. But it cannot be

delayed too long, because time' loss
does. aﬁ‘ect things.

SHRI i P NAIKAR In Clauge 16
(3), it is_given ‘as_soon as may be
after, and in any case not iater than

ninety days from the receipt of such
report. .

SHRI P, N. BHAGWATI: That is
‘on the admlmstratmn of this Act'.
That does not deal with all' the indi-
vidual reports. Yn:::u may atleast give
it in a summary but the questmn is

that the wholg report must come be-
fore the Parliament.

SHRI D. K, NAIKAR: Yoy have
rightly said that the allegations are
referring to Section 160 to 170 of the
Indian Pepal Code which are contain
in Chaptey 1X. BEvep as they ‘are, it
iy possible dor every citizen wwho is
aggrieved tg make a complaint before
a magistrate. But ngp such cases are
coming forward, Nobody 1s' taking in-
terest in filing such complaints - and
we. have not come acrosg any punish=
mentin. such cases. These "are all the
offences specifically!'made apar; ‘from
the anti-corruption."” Dg*you thihk
that if a penalty is imposed on a per-
son who makes g complaint ' and if
there is, an ' imposition on - his fpart
to deposit Rs. 1000 is it possible for
any citizen fo filg any complaint with
the -risk of depmmtmg Rs. 10002

SHRI P, N, BHAGWATI: Of course,
you have -also made-a provision svhich
is good that even on writing a letter
to the Lokpal, it ecan take action on
it. If a citizen has to take the risk cf
Rs. 1000,-. then he will not think of
doing it, The punishment is greay
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|
and it is.debt on the people; That is
why I said ‘false’. I want to add the
word false’ ipn - this connection. For
example, one of: the newspapers, lef
us say; publisheg about corruption of
a particular, person. It may be wrong.
On the basis of that information, sup-
POse a citizen who ig;spirituated; files
a, complaint before the Lokpa] and
supposing  these facts are not correct,

then he will rup a risk of going to
jail, :

SHRI D. K, NATKAR: Apart from
that, there is g provision in the same
Bill' that when the Lukpal takes up
the cumplamt, it can verify whether
it is false or baseless and can reject
unless there is a prima facie case to
hold an mqulry When the complaints
are cnmmg up 1f 1t 1s 5 primg facie
case, then ‘only it cap take up the
inquiry. If’ the Lokpal pleases then
it holds an 1nqu1r}r It the cumplamt
is false why should he ‘be punished?

SHRI P. N. BHAGWATI: This will
be a case where it ig absolutely mala-

fide.__Supposing spme one is with. a
Viey to take .vengeance agajnst a
particular, public functionary and

knowing that it is false, baseless, with
no Information ang he makes a wild
allegation angd it is found fo be false
in @ prima facie case—when the Lok-
pal is verifying, i should not en-
courage such people to come forward
with such wlld allegatmns That is the
ﬂbJEEt as I see, of this particular
provision. At the same time, merely
it thrng fo  be Talse shuu]d be no
ground, The man_ should not be pu-
nished. But if it is false to hig own
lcnnwlec?;ge then Lokpal, may make a

fit case, There ig no question of any
trial then. It is a matter of » day’s

1mpr15ﬂnment so that he goes away
in the evening.

SHRI D.-K. NAIKAR: Lokpal has
provisiong {0 give punishment. In the
case ‘of publi¢® functionary, hg has to
simply make a report to the compe-
tent -authority, -and if he is guilty,
then he has to be punished.



SHRI PN, BHAGWATI The pub-
lic functionary will also be tried by
the Lokpal and he may appeal to the
Supreme Court also. But, I am keen

that the Government must accept the
report,

MR. CHAIRMAN: The report will
be” given to the Competent Authority.
And" it is defined here,

SHRI P. N. BHAGWATI: The re-
port can be to the Competent Authority
but what does the Competent Autho-
rity do regarding the report is the
question: The report must be accep-
ted. Otherwise, people will not come
forward and the whole ingtitution will
die away.

MR. CHAIRMAN: Please see Clause
16(2). It says; ‘The competent autho-
rity shall examine the report forward-
ed to it under clause (b) of sub-sec-
tion (1) and communicate to the
Lokpal, within three months of the
date of receipt of the report, the ac-
tion taken or proposed tp be taken
on .the basis of the report’ What is
your view in this regard?

SHRI P. N. BHAGWATI: That is
al] right, I stress that the report must
be accepted. Action may be taken or
may not be fakep is secondary

SHRI BIR BHADRA PRATAP
SINGH:. If under sub-clause 2, action
ic nct taken, then what should be
the safeguard? Otherwise, it will be
defeated.

oHRI P. N BHAGWATI: My view
1s that action must be staken: report
must be accepted and if for any rea-
son it is not accepted, then detailed
reasons must be disclosed.

SHRI .. K. ADVANI: Are you
sahsﬁeﬂ reasnn:: being disclosed. be-
cause it ig a r-nntradlctlon'? What vou
- suggest amounts {y T.okpal not being
- the final authority; final gquthority be-
ing the competent authority namely
the Prime Minister and Lokpal merely

being a recummenda‘mry authority
which recommendationg may be accep-

~complaint is

ted or may not be accepted. Al] that
you suggest ig that in case it is not ac-
cepted, the reasons for non-acceptance
must be given. That is a contradiction
between the first stand that the report
must be ‘accepted, Lokpal, after all.
we are creating an institution and if
that institution after going through its
elaborate  process of investigation.
etc. comes to conclusion that the
correct and' thereupon
makes recommendation all that is ex-
pected is that the competeni autho-
rifty should act upon that finding of"
the Lokpal, Susequently what you
sald amounted to say that he may act
or may not act; in case he does not
act he should give reason.

SHRI P. N. BHAGWATI: The reason
why I say so ig that there is no ap-
peal or anything against the decision
of the Lokpal and there cannot be
by its very nature but if it is possible,
you cannot rule out the possibilify of
fallibility on the part of Lokpal.
Therefore, I am taking an exceptional
case where Lokpal hag come to a
decision which is incorrect, let ys say
judges are also somefimeg falliable
and they make mistakes, then there
must be some procedure by which the
people can judge whether it is right
or wrong. Unlegs you. .

SHRI L K. ADVANT: I follow your
algumﬂnt All that T would like to

point out is the scope of the Bill, T

may recal] that there was a Bill ear-
lier in which the Lokpal's purview
was extended to all Ministers includ-
ing the Prime Minister. That was the
Bil] of 1977. In this particular Bil] the
Primg Minister has been excluded
from the purview of the Liokpal Who
has been brought in; the Union Minis-
fers, the Ministerg of State, the Depu-
ty Ministers and the Parliamentary
Affairs Ministers but even otherwise
if there is no Lokpal, and i the Prime
Minister feelg convinced on the basis
of any complaint from any quarter
that this person has been guilty of
such and such act of corruption, the-



Prime Minister can take action against
him. Now, we are providing a special
institution of lokpal iy which the
person is, or a person who is qualified
to be a judge of the Supreme Court
or whe is g judge of the Supreme
Court, we have not touched that point
whether the qualified judge of the
Supreme Court is adequate or not,

SHRI P. N. BHAGWATI: You are
right, I $hould have drawn your
attention.

SHRI L, K. ADVANI: I have known
.cases, I am talking of the State Gov-
.ernments  where appointmentg are
fo be made and any person
awho has put in 10 years of service will
be qualified for a judge, '

SHRI P, N. BHAGWATI: I think,
‘T should be thankful to you for draw-

ing my attention.

SHRI L. K. ADVANI: What I am
-saying is that if you believe that the
‘Lokpal’s institution would be pur-
poseful only if it is povided that it
should be accepted then there should
be period after that, Thep you can-
not say that in ecase it is not accepted
then he should give reasons because
the person who is the competent
authority happens to be in this case
who even otherwise hag  complete
authority over the person against
whom the complaint can be filed. So.
in this particular case what it need
10 bhe even more imperative that the
Lokpal’'s word should be the final

word.

SHRI P, N. BHAGWATI: I am
afraid I would not subscribe to tnal
view that the Lokpal word should be
final -but this point which 1s raised
by you could be taken up and it is
that in case the competent authority
disagrees with it, the matter should
go pefore the Supreme Court.

SHRI L. K. ADVANI: Incidentally,
do vou favour the 1977 Bill whereun-
der the Prime Minister wag also un-

der the purview of the Lokpal or
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thig particular Bill in which he is ex-
cluded? Which one would you
favour?

SHRI P. N. BHAGWATI: 1 should
like to know what is the position in
other countries.

SHRI G. G. SWELL: I would
like to ask the same question, You
have been talking about the down-
ward extension of the scope of the
Lokpal, Have you got anyihnig of
the upward? Woulgd you like {5 com-
menf on this?

SHRI P. N. BHAGWATI: 1 would
like to know wherever there is Lok-
psl in other countries what is the
pusitinn.

G. G ~SWELL:-That: 18
from

SHRI
what we would like to know
VOLl. |

SHHRI P. N. BHAGWATI: 1
afraid, I do not know.

alll

SHRI G. G. SWELL: Mr, Advani,
1 personally feel that no one should
be outside the purview of the Lokpal.

SHRI INDRAJIT GUPTA: In ear-

lier case who was the = competent
authority?
SHRI L. XK. ADVANI: I think it

was Speaker and Rashtrapali. Some

small Committee was there,

SHRI G. G. SWELL: Whether the
Lokpal would be a part of the Gov-

ernment?

SHRI P. N. BHAGWATI: Lokpal
fs an institution by itself. Originally
it wag not conceived ag a recommen-
datory body which makes recommen-
dation to the Executive, It 1is
certainly not the case .. In this case
it happens to be a recommendatory
hody which investigates and makes
recommendation to the Executive.
Lokpal ic not a part of the Govern-
ment. He is a statutory authority
created by law for the purpose of
discharging certain important func-



tlons of overseeing Really the ides
was overseeing the misuse or abuge of
the authqgity but that apart, once the
report 1s made it should be accepted
and if it is not accepted then the de-
cisjon of the Supreme Court should
be final. There iy 5 possibility of an
€rror. :

SHRI BRAJA MOHAN MOHANTY:
1 would like to invite your attention
o sub-clause 2 of Clause 16. It says:

“The competent Authority ghall
examing the report forwarded to it
under Clause (b) of Sub-Section 1
and communicate to the Lokpal
within 3 months of the date of re-
ceipt of the report, the action
taken or proposed to be taken on
the basis of the report.”

So, it does mot leave any scope
either for rejecting it, modifying it
or not accepting it. I think he is
bound by the Report, So, wherg is
the scope that the Competent Autho-
rity can change or modify the report?

SHRI-P. N. BHAGWATI: 1t is a
view which you gre taking It is
equally possible to say that action
taken are proposed to be action taken.

SHRT BRAJA MOHAN MOHANTY:
Action taken or proposed to be taken,
on the basis of the Report does it
leave any scope for the competent
authority to modify it or mot to
accept 1t?

SHRI P. N, BHAGWATI: If thatl

1s made clear then there is ng prob-
lem. 'Thig ig highly deb%table.

SHRI S. JAIPAL REDDY: Shri
‘Bhagwatiji already observed that a
mere false complaint should not in-
vite instant punishment, ag has been
~provided in the Bill. T may draw
- your aftention to another anomaly.
In the case of a false complainf, the
Lokpal will notf only find him guilty
and try him and punish him, buf in
case the Lokpal finds a public func-
tionary guilty of corruption, he can

do no more than recommend to z
competent authority, So, this Bill
in a way, has been so drafted as to
deter false complainants than to pun-
ish public functionaries.

- SHRI P. N. BHAGWATI: I said
that there should pe a provision to
deter people from filing false com-
plaints, Thig particular provision in
the Bill is too vague ang wide.

SHRI S. JAIPAL REDDY: For
punishing a person for filing 5 false
complaint, the complaint must not
merely be false, but deliberately
false. But the point I want to know
is this. Should the Lokpal take up-
on himself the task of punishing a
person for g false complaint, when he
cannot do the same in respect of a
public functionary who may be found
suilty of corruption?

SHR1 P. N. BHAGWATI: Other-
wise, in every case, it has to pe filed
before the Magistrate’s Court and
the Magistrate will have to go into
the question which has already been
gone Into.

SHRI G. G. SWELL: T have asked
vou about the uoward extension of
the scope of Lokpal. Have you

'no comments on that?

SHRI P. N. BHAGWATI: I have
answered that no one should be out-
side the purview of if.

SHRI S. JAIPAL REDDY: My
question is why a public functionary
be treated on a higher footing than
a complainant. Lokpal may not find
a person guilty as such, but he may
fee] that there is a prima facie case
for investigation, ~ Then what will
happen?

SHRI P. N. BHAGWATI: After
the prindg facie investigation, if the
Liokpal feels that there is a good case,
but still he is not in a position to say
definitely that he is guilty, then he
may make ‘a report saying that that
particular thing requires further in-
vestigation, -



SHRI S. JAIPAL REDDY: Even
in cases where he feels sure, the pro-

cedure open 1is that the public func-

tionary must be prosecuted by a dif-
ferent court.

- SHRI P, N. BHAGWATI: If the
Lokpal comes to the definife coneclu-
sion that the public functiopary .is
guilty, and if you give him the power
to punish him, you should also Pro-
vide him an opporfunity to go on
appeal to the Supreme Court. You
cannot leave any person’s fate in one
individual’s hands.

SHRI S JAIPAL REDDY: I &m
not saying that in the case of public
functionaries, the Lokpal should be
empowered to try and punish. I am
not speaking for that kind of instant
Justlce My only point is why there
should be two different modes with
regard to pubhc functionaries and
persons who may have filed a _merely
false or deliberately false complaint,

SHRI P. N. BHAGWATI: As far
ag the npublic functionary is concern-
ed, I would not leave it to the Lokpal.
He will not be able to investigate
anything .more.. But I see your noint
and the logic behind it.

SHRI S, JAIPAL REDDY: Nor-
mally, in regard to procedure-of ap-
pointment;- it falls: completely wathin
the purview . of the discretion of the
Government. - If it.is net a satis-
factory arrangement, what can be
the alternative? Do you'think that
it is zdvisable to involve the opposi-
tion leaders in the process of appoint-
ment of the Lokpal?

Secondly, could the retired justices
be thought fit for the job? ' Would "1t
not be an out of the way favaur for
them?

' Thirdly, should the instifution be
a single member body or a multi-
member body? Ha

SHRI P. N BHAGWATI: - So far
4dg -your first guestion about appoint-
ment if concerned, my personal yiew

has always. been that the President
should appoint the Lokpal in consul-
tation. with the leader of the Oppo-
sition and the Chief Justice. I ex-
pressed this ‘view somewhere earilier
also. Since you are appointing an
cmbudsman, the leader of the o0ppo-
sition Who is recognised as the leader
in the House, must be consulted.
And the Chief Justice of India should
also pe consulted. But the appoint-
ment has got to be in the "hands of
the Government only because after
all it is the Government of the day
which is responsible i6 the people
through Parliament. Secondly, when
we say ‘consultation’;, it = must® be

_saffective’ consultation and just nota

formality. It should be effective &s
laid dewnsin the Supremea Court In
the case of H. S. Seth.

~Now T come to your point on retire-
ed judges.® This whole idea thal a
sitting ‘judge s better than a retived
judge 1In these matters isa wrong
notion.  Independente "and ‘character
come from within, = There can bé a
sitting judge whg is not truly inde-
pendént from within and he may be
willing to oblige the government of
the day;- So-also, thére can be a re-
tireq judge, who is fiercely indepen-
dent and who does not bother about
any thing: because he wanis mnothing.

SHRI BRAJA MOHAN MOHANTY:
He may be feeling lonely and he may
feel nbhged for his appointment.

SHRI LAL K. ADVANI. These days
very few judges are lonely and very
few-judges who are retired want any-

thing. ' The point is not that a sitting

judge is more capable than 2 retired
judge, . It is not a comparisen of cha-
racter at all. You have yourself seen
a particular Bill and you didn’t have
any objection. You see Section 9.
It gays: “On ceasing to hold office, the
Lokpal shall be ineligible ‘for fur-
ther employment fo any office of pro-

it under the Government of India Or

the Government nf a State

“SHRI P, N. BHAGWATI: T want-

eq this to be amplified.



SHRf LAL K. ADVANI:. The

contention was that the person who

occupies the Office of the Liokpal
should not be in'any way exposed 1o

the temptation of seeking a job later

on. It is In thiz context that the re-
tired judges are being objected to.

A parson who is a - Supreme  Court -

judge, after his retirement, he should
net be exposed to this —temptation.
It ~ig 'in this context we are pointing
out and not because of his merit, -ete.
SHRI P N. BHAGWATT: -
ing a Sub-Judge has Jjust.iwp _oOr
three months to go and he is ap-
pointed as a Lokpal, Wﬂl he hot con-
tinne for another” five years? -+ Unx

less vou say that a~ ]ud.ﬂe who has ¢
af 1east fivé years to go’ will be’

anpmnted then T‘ wﬂl El'ltlI'El}r agree
Wlth vnu .

-

SHRT LAI.. K ADVANTI. ThESE are
nafters Sabout “whom details ‘cannot
he written® into the daw. odt ig. very
much depnendent upon the ethics of
the - executive as well . ag  the person
receiving .an_office,

SHRI P. N

also depend, upon the ethics of the

Chieg-Justice. of India  and,alsp the.
Lesder. of -the Onnosition Therefore .
it wou prnmde that.a juydge w]lq has.
ap least three -or. fuu; years, fo. .go he.

alone he apnmnt&d, then I h'wn o
objection. I entirely agree wﬂ;’q you.

SHRI.P. N. SUKUL: That is wh}r

it is provided that only the one Wh_ud

15- quali md 51*0 11"{ ba aﬂnumtﬂ'ﬂ

- SHRI. 8. J ATPAL EEDDY There
should he & single member hody mnot
a multi-member hody.

SHRITZP; . BHAGWATL: " Ifiyou
are r-fmn.:r to< have ‘an’ Ombudsman
practice as in the case of all the coun-
tries o have a. single  person, thep I
would say, give him a very high posi-
tmn—the same position as of the Chief
Justice of Tndia, ' If" you really ‘gelect
such a person, then it is ‘going to ba
dlﬁ“'mﬂt %o find more ‘than one;op two0
persons who can reach the: peak. -The,

-

SUpPPOS- .

RHACGWATT: Tt will

man must have great Jll.rlﬂtlc ﬂnmpe_
tence, a tremendous force of charac-
ter, fearless, indepedent and so on.
Then one person t{o my mind is .en-
ough. If the Leader of the Opposition
is consulted, if the Chief Justice -.of

Indza ig consulted, thien there will be
no problem.

In New Zealand® and Ausiralia,
they are havmg nnly nne persan

SHRI P. N. SUEUL Yuu have men-
tioned earlier that every report of the
Lokpal sheuld be laid before the Par-
liament. and shnuld be made pubhe |

AS S00n as ynu lay the REpont befnre
the Parliament it is made publm
Therefore presentatmn to ‘the Parlia-

ment 'and making j; publié isone and "
the samething. =
SHRI P.N. BHAGWATI: That 'is
what I'meant. ' ° VI MEILIN W

SHRI P. N, SUKUL: You also_said
in your very learned speech that
officers should .also be included. such, as
from_-Joint, Secretaries 1o Secretaries. .
For these officers, the vigilance, orga-.
nisation is there. If they indulge. in
corruption or nepotism. abuse or mis-
useé of power. gn: the ‘other hand for
Ministers, there-is: nos such: ‘organisa=
tion.  That:is why ~ we are: making
fhese provisions, That is why there
is. _.an institution, n‘f Tokpal. .

SE.RI P N. BHAGWATI Bui: :Lth-
ot meaning any disrespect the unly
difficultv is that if you are going to
have .the Indian Penal Code, then it
ic all right but my humble suggestmn
is..apart, . from ., misuse or abuse .of
suthoritv, in how many cases have we,
been: able to-detect them and brought
them dnto . boolk. Let us . have the
ctatisties. T am Treduesting ymu to look
into the statistics for the Jlast, 5. years.
T hink there is something wrong . wvth
the machinery or with the mechanism,
We:cannot say that.there is no, cnrrulﬂﬂ
tion.- There is . corruption in many
areas, mcludlng the mdmmry alzo 1o
some. extent. Here you have 'hlghly



placed persons who can look into all
these things. They can even supervise
the investigation.

SHRI P. N. SUKUL: You &aid right
to complaint should not be therefore a

public servant, He may be much
better aware of the dealings of a
Minister,

SHRI F. N. BHAGWATI. 1t often
encourages frivolous things and also
at the sametime indiscipline, But if
he hzs definite information, he can pass
it on to somewhere else. What is your
difficulty, otherwise?
information from -any other source?
It is only through bureaucracy, they
can get information, |

SHRI P. N. SU'KUL You take i‘m '

example - appeals ¢o the High Cnu;t

MR. CHAIRMAN: Repgarding this,
you send a memorandum to us. Let
ns circulate the same to all the hon.
Members

SHRI P. N. BHAGWATI: Ves.

SHRI BRAJA MOHAN MOHANTY:
Would you recommend that g distin-

yuished and an eminent jurist be
appointed in the Lokpal?
SHRI P. N. BHAGWATI: It will be

'?ﬂfsi' subjeetive as who is a distingui--

shed jurist or not or whoe 15 an eminent
jurist,

SHRI BRAJA MOHAN MOHANTY:
So far as the jurist is concerned, I
would say a man of very high integrity
should be appointed,

SHRI P. N. BHAGWATI: Theoreti-
cally if 1s all right that he should be
capable. Here it is the objective test

and in the other case it is the subjec-

{ive test. But in appointing the Lok-
pal, I would rather go by objective
test than by subjective test. Selection
of an individual is subjective but not
the test who i or has been. There is
no scope of subjectivity in the sense
that you may say that he is a distin-
guished person and on the other hand
1 may say that he is not a distinguished
person, There is na dispute sbout if.

Can people get

&8

~weleome you fo this

SHRI G. G. SWELL: There is a con-
sensus in the  country as to who is
distinguished?

SHR] BRAJA MOHAN MOHANTY:
Another point: Aboui including the
Prime  Minister, you have already
expressed your personal opinion that
the Prime Minister should be included,
But would you like that a democrati-
cally-elected Prime WMinister who has
to handle the business of the State,
conduct external relations and 2ll that,
shoulg be kept under a cluud for
years? Wil i promote the uaus& 05
the nation?

You must alsg have come acress the
comments of Mr., Seervai in his ‘Con-
stitutional Law’, about the powers of
the President in giving,
ganction for the prosecution of the
Prime Minister. He has expressed his
veservations. The democratically-
elected Prime Minister will be crippled
by the President. In that background.
whet will be your reaction?

JUSTICE BHAGWATI: Firstly, if
there is a cloud, it is necessary that
the cloud should be cleared at the
cariiest date. If the Lokpal can clear
it up immediately, it would be a good
thing for the nation. Secondly, Mr.
Seervaj of course, goes on ehang:.rff
his opinion of? and on. If you see his
first and s*cond editions, you will know
this. First he was in favour of full
Parliamentary sovereignty. But he
changed.

SHRI BRAJA MOHAN MOHBANTY:
He hag. g dynamic mind.

SHRI P, N. BHAGWATIL: It is
highly gubjective. Some people may
believe that it is so. Some of Us’ do
not think so.

MR, CHAIRMAN: Let us now break
for Tea. Mr. Bhagwati, you also please
join us.

IT—Shri P. M, Bakshi, Formerly

Mémbe;' Law Commission.

(The witness was called in e¢nd he
took hig seat)

MR. CHAIRMAN: Mr, Baksh;j, I
sitting of the



Comnmitlee. Before we proceed, may
I draw your attention to Direction 58
. of the Directions by the Speaker
which reads as follows:

“58, Where witnesses appear be-
fore a Committee to give evidence,
the Chairman shall make it clear
to the witnesses that their evidence
shall be treated as public and is ha-
able to be published, unless they
specifically desire that all or any
part of the evldence given by them
is to be treated as confidential. It
shall however, be explained to the
witnesses that even though they
might desire their evidence to be
treated -as confidential such evidence

is liable to be made available 1o thE._

Members of Parliament.)”.

j]E hope our uf,ﬁce .h:as .Hupplied to .

vou the bill ag well -as the guestion-
naire. What have you to say about
it?

SHRI P. M. BAKSHI: T have. got
the papers.

SHRI G. G. SWELL: You may
generally give your views.

SHR] P. M. BAKSHI:; The first
comment I would like to make, is that

the provisions of the Bill, drafted as
the Bil} is, and focusing upon main-

Iy corruption, really. need to be ex-

tended to cover other types of mala- -

dministration which I have set out in
my written comments, primarily for

the reason that at the moment there |

is no adequate machinery, under the
Government for - investigating into
cases of unjust administrative action
or delay or unimaginativesapproach or
arbitrariness or even excessive am-
ount of red-tape, all of which come
under the name of maladministration.
This is the first major comment I
would like to make.
-

The second major comment, I
would submit, is that the procedure
for inquiries before the Lak Pal needs
~10 be streamlined and one or two
matters, for example, - the right to
legal assistance or at least the right

appear through counsel, should be g1-
ven in the Bily itself, rather than
to be left to the rules, because it 1is
common experience that in the first
place, many matters may not receive
that much atlention and the pule ma-
king stage as they can receive atten-
tion here in Parliament, secondly,.
these are basic matters, when a per-
son is being charged before the Lok
Pal, or before any other body, with
serioug misconduct, then it is fair that
whatever legal right he hes, should
be spelt out in the Act itself.

The third major comment which I
would like to make is that, in regard
to' the provision for removal by the
Lok ‘Pal, on theground of proved mis--
behaviour or incapicity, the removal
should be only if there has been a e~
commendation for removal by  the-
Chief Justice. Probably, that is the
intention, but it seems to me that
this intention ‘has not come out -very
clearly in the Bill. My point is, that
as it is-drafted the "Bill leaveg the
impression that three things are nec-
essary before removal can be ordered.
The first is an inquiry, the second is
that the ingquiry nrust be held by the
Chief Justice or a nominated Judge
and, of course, after following na-
tural justice. If these two require.
ments are satisfied then, as the langu~
age of the Bill now stands, it is for~
the President to order removal. But
the link betwieen the inquiry by the-

judicial person and the final Presi-

dentia] Order, the link between the-
two is not made very explicit. So, it-
is possible, to construe the relevant

clause as authorising removal, pro--
vided the inquiry has been held. Buf

that does not require the recommen-

dation of the inquiring authority.

These are the major submissions:
which I would like to make  here,

apart from any questions whleh “he -
Committee may like to put.

SHRI S. JAIPAL REDDY: You
said that the scope of the Lok Pal
must be expanded so as fo cover cases
of maladministration. The idea waS:
to tackle the problems of corruption:
in high places and if the scope 13 &X-.



panded, is there not a danger of Lok
Pal being inundated by all kinds of
complaints? ‘Will not such inundation
lead to-its ineffectiveness?

_.:SzﬂEI P. M. BAKSHI: The danger
. Which you are. suggesting would be
‘there. Notwithstanding that danger,
this is an aspect of administration
which somehow -has not received the
attention which it deserves. For a case
of corruption, of course, there is the
Indian Penal Code; one. can go to the
court and the other agencies also.
But right now, serious cases of In-
justice, oppression and wunreasonable
action or aetion taken without imagi-
nation, which might affect millions or
atleast theusands of persons in' a par-
ticular sphere of life,. are left.* out.
‘Doeg it not mean that the problem is
'not getting: the attention that it de-
" serves?
there, one has to face that danger.
The experience of some other coun-
tries, which one reads in the litera-

turs does not seem to findicate that it

wil} be a purden. too, much for - the
Liok ‘Pa]l to manage.
- “SHRI 8. JAIPAL REDDY: In, case

the scope is expanded .in the Lokpal
to.-provide relief to -the vielims of
maladministration, then what are the
modalities of granting relief. Because
it is not a court, even if a direction 18
given in the Liokpal, it ig.again sub-
ject to the discrietion of the competent
anthority.

SHRI P. 'M. BAKSHI:. T+ -would
answer this’ question in two parts.
The very fact that there is a Lokpal
with august “personality and ~with a
g:jﬂr.:‘l staff, acts as'a preventive check
upon serious cases of’ maladministra-
tion, 1f an application complaining of
maladministration apart from corrup-
tion comes within the purview of the
Lokpal, you are right that he makes
necummendatmn to the - Govern-
ment, but I believe it would’ carry
mut:h weight. Also, there wﬂl be
uthver r.:hannels fnr ventﬂatmg it if
1t is not prnmptTv redieqsed -

-+ So, even if the - danger is

S0

SHRI S. JAIPAL REDDY: Do you
think an ordinary leglslatlve action
will do or do you think a comprehen-
sive constitutional amendment is . re-
quired for this purpose?

_SHRT P. M. BAKSHI: Are _ you
speaking of the Bill as it now stands

or of the Bil] ag it might be widened
to cover maladministration?

. SHRI S. JAIPAL REDDY: Roth.

SHRJ] P, M BAKSHI So far i I
gather frum the tenor of the Bill, it
does not require constitutional am-
Eudment It does.however, reguire

a_ strong will to implement the . re-
sult of the inquiry.

SHRI .BRAJAMOI{AI\? MOHANTY:
Mr. Bakshi, in ‘our demodecratic sys-

tem, the legislative apparatusg - is
there. It scrutinises® {hé' ‘execiitive
acuon. So, you fee]l for maladminis-

tration, that apparatus is inadequate.
Why dn yvou- think the present appa—

ratus is inadequate? Another thmg
is. about maladministration. It has
tWo aspects. "‘One aspect is wrong

formulaticn of policy, for  which ul-
timately executive is accountable to
the Parliament and tha pzople.” Po-
lieies have' Been framed but not pro-
perly dmplemented. ' So, when " yvou
say maladministration, do you 'mean
that “formulation of " 'policy ' comes
within ifs ‘purview?In that ecase; the
democratie “apparatus’ will ‘be’' mean-
ingless. Bvery politicaj "party géts a
mandate from the neople on the basis
of 1t policy. So far as the policy is
concerned, the Lﬂkpal or any other
authority cannot'sérutinise it. It can
derutinise ‘the implemenfation part of
it only." wnat'ig youridea about this?

SHRT P. M. BAKSHI: Your gues-
tion does deal with two ‘competing,
contesting, aspects.” The first part of
the question deals with the legisla-
ture.""How  tfar®l thg2>": Lokpal
should be in compefition "with  ‘the
]emleture‘? The second part of your
questmn is about the antithesis ‘bhet-
Ween pnhr:ms and 1ts 1mp1eanentﬂplun.



- T would like to explain in
oreaier detail what exactly is fo. be
covered by  maladministration” I
have said it in the nofe sent to you.
I would like to quote the same here,

some

- “If the scope of the Bill is to be
expanded as per (i) above, the
arounds on which a complaint can
be made to the Lokpal would be
that the decision—whether it is in
the form of action or inaction—

(a) was contrary to law oOF

based on a misconception of the
law; or

.(b) was unreasonable, unjust,
oppressive or improperly discri-
minatory; or

(¢) involved the exercise Of
a discretionary power for an im-
proper purpose or on irrelevant
srounds or by taking irrelevant
considerations into account; or

(d) gave no reasons, when
reasons should have been given:
or

(e)' indicates undue delay: Or

(f) suflers from arbitrari-

ness.’

In dealing with the first part of your
query, it seems to me that the legis-
lature. whethey it is at the _Union
level or at the State level would ke
concerned with certain major issues,
sometimeg they may be issues of poli-
cies. It would not be physically pos-
sible to bring pressure before Par-
liament in respect of all the minute
instances of maladminigtration which
unfortunately are occurring everyday
in varioug parts of this vast couniry.

While giving this jurisdiction to the
Lokpal, it would not be the intenfion
to sidetrack or modify or truncate or
restrict the functioning in a democra-
tic country by Parliament.

The second part of your question is
concerned with the distinction pet-
ween policies and their implementa-
tion. By and large, the Lokpal would
not he concerned with policy. There
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are 80 many instances where the
policy is clear, but the implementa-
tion suffers from any of the six diffi-
culties which I have just read out.
Suppose, there is 3 womens' instifu-
tion managed by the official agencies

under an Act of Parliament. Of
course, the ' policy is quite good,

namely, that there must be a shelter,
decent and good working place for
destitute women, Having laid down
that policy, it isfor the concerneq De-
partment to see to itg implementation
in a proper manner and to carry out

the welfare objectives. Suppose, a
number of complaints regarding
hygienic condition of the institution

are made and they do notf bring any
result. In such cases, an instifution
like the Lokpal would not ¢hallenge
the policy, but even while keeping
withip the framework of the policy,
it would be able to suggest corrective
action. At the same time, in the
course of its experience, it may be
able to give suggdestions ag 10 the
needed changes in the policy.

When the policy is framed, it is not
permanent. It also changes with
changing conditions.

Therefore, the Lokpal woulg be able
to give a guud feedback in Parliament
in formulating, re-formu’ atmg and
reviewing its owqn policy decisions.

SHRT BRAJA MOHAN MCHANTY:
The manner in which you have given
vour suggestions, will it nof emerge
ae an institution higher than the Cabi-

net?

SHRT P, M. BAKSHI: 71 do mnot
think so. The main function of the
Lokpal even with the expanded ver-
sion would, after all be fo make
suggestions. He will not take a final
decision., He will not give a distinc-
tive judgement like a court. I do not
appreheng that he will emerge as 2
supey cabinet, It is, of course, possi-
ble that a gentleman or lady holding
the office of Lokpal might he able to
influence the Government or even
those who formulate the policy, buk



that will be a legitimate and proper
thing. I do not apprehend any such
danger from that institution.

SHRI L. K. ADVANI: You have
said in your Memorandum that Gov-
ernment officers of the rank of Joint
Secretary and above should be cover-
ed within the scope of the Bill. You
must have seen the earlier Bill which
preceded this in which officers upto

5

the Joint Secretary were covered. An-
other major difference was that the
Prime Minister also wag within the
scope of the Bill. Would you like the
Prime Minister also to be included in
it or not?

SHRI P. M, BAKSHI: On princi-
ple,"T would. agree with the sugges-
tion.

(The meeting then adjourned)
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I—Shri D. Sen, Formerly Director (CBI)

(The witness was called in and he tcok his seat)

MR. CHAIRMAN: I welcome you
Mr. Sen to this august Committee for
giving evidence on the points that
may be put before vou here. '

Before we proceed, may I draw
your attention to Direction 58 »f the
Directions by the Speaker which
reads ag follows:

“38. Where witnesses appear be-
fore a Committee to give evidence,
the Chairman shall make it clear to
the witnesses that their evidence
shall be treatedq as public and is
liable to be published, unless they

» specifically desire that all or any
part of the evidence given by them
is to be treated g5 confidentia]: It
shall howevey be explained to the
witnesses that even though they
might desire their evidence to bhe
treated as confidentjal such evidence
is liable to be made available to
the Members of Parliament.”

Now, you have got the Questionnaire
supplied to you by our Secretariat.
Have you got anything to add, apart
from what you have already submit-
ted to us?

SHRI D. SEN: Sir, I have two
points to make with regard to the Bill.
One is a drafting point and it Ts a
short .point. The Bill seems to be too
long and I personally think that some
of the provisions relating to the ap-
pointment of L.okpal, except those re-
lating to pay eng tenure could go un-
det the rules to be made unde; Clause

30. The second thing is rather impor-
tant, It has not been clarified in the
Bill what recommendations the I.ok-
pal can make after coming to a finding
on a complaint made to it. This point
Is very important from the point of
view of subsequent action to be
taken. Now, for example, while I was
Director, CBI. or Additional Director,
CBI, there were a number of enqui-
ries made against Ministers on the
basis of the findings of the Commis-
sion of Enquiry. Now, prosecuticns
were also launched, But ip the end,
I think all these cases faded out and
this was due to the fact that first the
Commission of Enquiry took a long
time and the only action which could
be taken on the basis of the peport of
the Commission of Enquiry wag regis-
tration Of a case for investigation to
sep if the evidence is sufficient to
take it to the court of law. Now, this
takes go much time that in the end, T
think, all the labour was infructuous.
So, my own feeling was that Lokpal
should have certain powers by which
swift action. would be possible. By
thig I meant that when the Lokpal
comes to a finding that the allegations
are baseless, then of course, he will
say that the allegations are baseless.
but if he findg substance in the alle-
gations and comes to the conelusion
that there has been a wrong doing he
should be able to recommend imme-
diate action which may meet the
ends of the case and which will not

be prolonged by prosecution in a court
of law. :

0%



_ Now, the pext thing is important, It

hag been included in the Bill about
the Chief Minister and the Prime Mi-
nister. In faect, I had written about
this in an grilicle which was publish-
ed some years ago in the Hindustan
Times under the caption “political
corruption” and I said that there
should he & Lokpal and a Lokayukt in
the State but neither the Prime Minis-
ter nor the Chief Ministers should be
under the jurisdiction of the Lokpal
and Lokayukts respectively.

My next important point is that the
Prime Minister as the competent
authority has been made the final ar-
hitor. Now, there is a case againsi
hig own Minister and the Prime Minis-
ter mdy correctly say ang agree with
the findings or may disagree with the
Lokpal, but pecause of all these cases
being politically very explosive, the
Prime Minister will be brought into 2
controversy. I think when there is
a disagreement in this, as has been
suggested by some writerg also on this
subject, then the case should go to the
President and the President should
pass the final orders. Well, these are
broadly the puiqts about - the Bill.

-~ There 1S one point also about the
appointment 'of the = Lokpal. Here
the terms of appointment are such
that even  somebody without having
any judiciary or executive experience
cann become the Liokpal. Also he zan
be somebody who has had a long poli-
tical affiliation.. Of course it is true
that affer pecoming T,okpal he will
have to give up the affiliation. So my
suggestion was that the Lokpal should
be appointed from amongst retired
Supreme Court - Judges or retired
Chief Justices of High courts. Then
probably any such condition that they
shoulq give up political affiliation will
not be necessary. Then clauge 4 would
become infructuous,

Then about this bar on gubsequent
appointment afte, somebody has be-
come Lokpal I am not quite clear to
what extent this bar will operate be-
cause there is @ bar on any Govern-

ment .appointment to Members of the
Union Publiec Service Commission but
they have been appointed as Gover-
nors, some others for whom also it is
not considered desirable that they
should have any subsequent appoint-
ment, were also appointed as Gover-
nors. So, I think it should be made
specific that after the Lokpal retires
atter hig five years’ tenure, he_should
not be appointed either a Governor or
Chairmap of any Inquirfy Committes.
Thig is all what I have to say. If 1
have to explain anything, T am pre-
pared to do it.

SHRI G. G. SWELL: Why do vou
think that the Prime Ministey and
the Chief Minister should get out of
the purview of the Bill?

SHRI SEN: My reasong are thege.
I think gll writers on political sub-
jects even gbout England and  other
places have written that the parlia-
mentary type of Government now has
become a Prime Ministerial form of
Government and if the Prime Minis-
ter himself is put under a cloud, then
the Government cannot function,

In Sweden all Ministers are out of
the purview of the Ombudsman. In
Denmark: the ‘Ministers are under the
purview of the Ombudsman. Bui so
far the Ombudsman has not recom-
mended any action against any
Minister, |

SHRI G. G. SWELL. Then in that
case the Bill ig unnecessary because
if it is only action against the Minis-
ter and it cannot pe action against any
Prime Minister, this Bill is not neces-
sary at all,

SHRI SEN: Well, T personaily
fee] that this Bill ig still yseful be-
cause when there is some hue and
cry against a Minister the people say
that the Prime Minister is not takine
any action, but if there is a Lokpal he
can be moved and he will take action.

SHRI G. G. SWELL: He' will take
Vears. '



SHRI SEN: It should not take years
for him. As soon as the Lokpal comes
to the conclusion, he should not waif,
for example, the disproportionate
assets of a Minister can be investi-
gated. While investigating the dis-
proportionate assets, suppose he comes
to some conclusion that some assets
had been acquired in 3 wrongful way,
he should recommend action immedi.
ately.

SHRI G, G. SWELL: Why do yoi
have this witch hmﬁ;mg of a particu-
lag Minister in public? Do you feel
that the Bill is necessary at all for
that purpose?

SHRI SEN: In Britain and in New
Zealand, the two countries which have
a parhamﬂntary form of Government
like ours, the Ministers have been
kept out of the purview of their Om-
budsman on the groung that for Mi-
nisters there should be political pro-
cesses. Here it hag heeny considered
probably necessary that there should
be a Lokpal.

SHRI G. G. SWELL: Here al<o
there is a political process. As you
know, we have had 25 changeg in the
Cabinet in the course of the last four
vears, Political agetion in India- is
much swifter.

SHRI BRAJAMOHAN MOHANTY:
Mr. Sen, you have submitted a Memo-
randum. In clause 3 of your Memo-
randim you have suggested that the
“Liokpal -~ must be above suspicion,
-There 'is no doubt zbout it there iz
‘No cnntmvemy about it.” But why are
“you er}nﬁmng orily * t6 ietired  Sup-
reme Court Judges? Serving Sup-
reme Court Judges can also be thete.
+Why do you exclude the jurists?

SHRI SEN: T think T ean qunte it
ag my personal view. |

SHRI BRAJAMOHAN MOHANTY:

. Simply because: somebody is or was.

sittine as 3 Suprem_ng_ Court Judge, is
“he imvartial?® Should he not be sub-
ject to influence? Why do you pre-

—

sume like that? It is a question of
mdividual personal mtegrity of a
man who is chosen as Lokpal, But as
a matier of fact somebody should be
considered for thig post.

SHRI SEN: Can I pe allowed to
put a counter-question? Who you
would say is above integrity? Who
1s beyond doubt?

SHRI BRAJAMOHAN MOHANTY:
So, according to you only sitting or

retired Supreme Court judge you

haye given but you have not given
any other category. That is why, I
have put this question.

SHRI SEN: I have put it for two
reasons. One ig he should have
judicial knowledge. He should ge-
nerally " bé considered as wunbiased
and a man of integrity in public.
Anothey reason is that he should
have no political affiliation,

SHRI BRAJAMOHAN MOHANTY:
Your proposition ig all right. Ig it
wise to confine only to retired Sup-
reme Court op sitting Supreme Court
judge? Even the Supreme Court
jdges, if ~you analyse the position
given during the last 25 years, how
much have they been influenced by
their determined views and even fo-
day they are influenced by the cul-
tural heritage that they hHave. How
could you say that beeause somebody
is retireq Supreme Cotrt Judge He

will ‘not have any obligation?

SHRT SEN. Supréme Court judges
also” are not” aboye bias: They are
least amenable  to influends ~and

they are least biased.

MR, CHAIRMAN: That is thé viéew
of the witness:

SHRI BRAJAMOHAN MOHANTY:
Distinguished - tourists never —adorn
the” Bench because fhey are - gistin-
guished in’ their 6wn field and ©on-
tribtte to the science of law. Fvén

~the Supréme Coutt Judge Has politi-

.



cal affiliation. Even Ministerg have
been Supreme Court judges. Will
you give clarification on Clause 9 of
your memorandum? Wil} you give
some clarification on ‘“dismissed”, not
“discussed”?

SHRT] SEN: 1 want to give an
example. After 1977, some case was
registered against Minister. One case
was filed against My, V.C. Shukla.
I do not know much. This case was
that he got a poster designed by some-
body in office, According to the CBI,
if the poster had heen designed by
commercial artist, it would have cost
Rs. 1,000/-. This was a petty case
of corruption. By that standard, any
Secretary ~t5 the Government of
India or any Minister can be hauled
for corruption because there 1s no-
body who does not ask for his PA
private to typing of work of some
Kind ‘or the other. That is why, I
said that petty and trivial allegations
should also be shown .be dismissed.

SHRI BRAJAMOHAN MOHANTY:
You have to define them. : You might
have heard the. gtory of Vietor Hugo
wbu stole a piece of bread to feed his
children . and his sister’s’ chilg  for
wlnch he was cunmcted dor many
years. In . the Indian Penal Code.
there 1s a Clause for petty offence, A

thelt js a thefl,; petty ortrivial: So
far ag punishment . is concerned, it

will be considered as.a verjr smal]
item.

&
-

SHRI SEN: It is top legalistic. . a
view. To dictate private letfers. to

Steno, is_also corruption. Whether:

it is petty or tiivial will be decided
by the Lok Pal himself.

SHRT BRATAMOHAN MOHANTY:
You do not want tor provide any de-
finition to ‘petty’ rand - ‘trivial’.

SHRI SEN: You e¢annot deﬁne them
like this:

SHRT BRAJAMOHAN MOHANTY:
You have never come across any-

where about the definition of ‘petty”
or ‘triyial’.

SHRI SEN: When the Bill of Om-
budsman was being debated in UK
some said that he should be able to
investigate all kinds of misconduct.
Somebody said how you would de-
fine misconduct. The hon, Member
who raised the point said “We may
not be able tp define misconduct.
But when we come across something
which is misconduct, we can easily
recognise it.”

SHRI BRAJAMOHAN MOHANTY:
Discrefion to decide whether it is
petty or trivial or whether any action
would be taken will be left to the
discretion of the Lok Pal.

SHRI ~ BIR - BHADRA PRATAP
SINGH: You have gaid that in case
of disagreement between Lok Pal
and the competent authority, it should
be referreq to the President of India.
Certain people expressed the view
that in case of disagreement, it should
go to the Chief Justice of India. What
is your reaction to this view?

SHRI SEN: I think the Chief Jus-
tice of India will look at it from the
purely evidence point of view. No
Chief Justice of India or judicial
authority has got the ‘entired perspec-
tive -also! I woulg like to cite an
example here. There was a case in
whicly shares were sold at a very high
valué. Many authorities came to the
corclusion that this was a case of
corruption”  becausp they were sold
by somebody whp had some political
inflitence - ‘and sold to a firm. ~But
somebody Wwith wider perspective said:
‘No, -~ when somébody has such a
number of shares; thenso somebody
will pay high pricg for them for just
get‘tmg the contro} over the. Com-
pany:” = Coming to the point, I would
like -to say that after all; Lokpal will
have the same status as thé Chief:
Justice -and “if the  Prime Mimster:
does-not agree with him there shéuld’
be somebody -higher and thatautho-
rity. I thought could be only the



President. When we consider the
President above all, it can be done.
We all recognise that the President
is not the President of a Party but
. he ig the President of the entire
country, Hg will take all the fac-

tors into consideration before giving
his finding.

MR. CHAIRMAN: Don’t you think
that the President has to et as per
the advice of the Prime Minister?

SHRI D. SEN: In certain cases, if
he can act without this limitation,
then you can take it that he can act
on his own initiative in guch a case.

SHRI LAL K. ADVANI; My view
is, according tg the Constitution it-js
not possible. This proposal that you
makas ijs to be put jntg implementa-
tion. It has to be by virtue of the
Constitution itself ang not by virtue
of a statutory provision of this kind
because according to the scheme of
the Constitution, the President has
no such discretion in matters of this
kind. He has some little discretion,
that too implicit, when he is choosing

the person as to who is to be the
Prime Minister efc. Except that

very limited field, which too derives
from the Constitution itself, no statute
can give him any authority more than
what is given in the Constitution.
Even., in this matter if it is wriften
only into the Lokpal he will have to
act by the aig and advice of the
Council of Ministers which mean the
Prime Minister. Here. vyou have
taken objection to the proposal which
my hon. colleague referred to. This
wags brought in by a witness vester-
day viz. that if the competent autho-
ritv does not agres with tha recom-
mendation of the Lokpal, in that case
the matter ought to go tn the Chief
Justice. Your objection was that the
Chief Justice is inclined to view it
legalistically. Secondly. the Lokpal.
according to the statute, is being
chosen from among the retired or
the nresent Jvudees. Of enurse, it
has been saig th'at he is to be 3 quali-
:ﬁed' Iﬂdge | the SupremE Court.
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You bhave not agreed with My DPropo-
sal angd many others have not agreed.
But 'basicaliy,- it is a judicial outloock
that js expected of anyvbody. There-
fore the judicial outlook has 1o be
there. If a matter goes to the Chief
Justice of this kind, I am sure he
will take an-objective approach, There
should k=2 ng objection -to that. If at
all an appeliate authority is needed.
the Chief Justice would be g better
authority. That is what immediately
occurs to us. Certainly, yoy eannot
undo the Constitutional frame by a
simple law.

SHRI D. SEN: I get yor point.
Under the Constitution, the President

has to act by the advice of the Cabi-
net.

SHRI LLAT, K. ADVANI: You have
also suggested that the scope of the
Bill in regard to complaints should
not be widened but should include
‘complaint’ of any kind of misconduct
which in the opinion of the President.
should be enquired infto by the Lok-
pal. It is like giving full discretion
to the President as to what he re-
gards as misconduct and said fo be
enquired into by the T.okpal. Where-
as, some  witnesses have suggested
that whv should we confine the pur-
view of the Lokpal simple to viola-
tion of TPC or the Prevention of Cor-
ruption Act. The origin of the enfire
concept of misconduct, abuse of
power, abuse of authority is not a
criminal offence but it perpetrates
great injustice on the society among
the citizens. Tt ig really the starting
voint of misconduct. That should
ha mora enec'fic rather than Teaving
it t5 tha President to decids what is
miseonduct saiqd to be enouired info
by the Loknal because vou vourself
have enggested about widening.

SHRI D. SEN: T have not suggested
anvthing about widening.

SHRI LAL K. ADVANI: If vou wrile
into the statute that not merely viola-
tion of TPC or Prevention of Corrup-
tion Act but also abouse of authority
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is an offence, then the term ‘abuse
of authnrity has_ a Very definite con-
notation. Whereag misconduct, i, the
opinion of the President, needs to he
enquired into by the Lokpal, is a very
widefield.

SHRI D, SEN: The Ombudsman
was created to look into the cases
relating to same people. But to cite
an example, even when the British
Bill was being debated in the Parlia-
ment they have the Parliamentary
Cemmissioner +who is equivalent to
Ombudsman—both the parties agreed
on one thing ie. the jurjsdiction
should be as limited as possi-
ble. So, if you want to omit
this, it is all right, this may bhe omit-
ted. T will préfer that President
should hayve no powers to decide any.
thing rather then widen the scope of
allegations, But in my personal view,
the TLokpal being a new institution,
there will be much better chances of
its being established firmly of his
scope is limited.

SHRI LAL K. ADVANI: I would
like to put one last question. Your com-
ments do not refer to the specific
questions that have-been posed. Under
this Bill, 3 complainant would have
to deposit Rs.1000]- with the I,okpal
and if the complaint is proved to be
wrong, he runs the risk of being jailed
for three years and|Rs, 50,000]-. With
this kind- of a provision, do you
expect complaints would be forthco-
ming?

SHRI D. SEN: The safeguard aga.
inst this will be that if the complaint
1s bonafide Lokpal will not launch a
complaint, We should expect thig from
a person that he will not launch a

complaint unlesg that person thinks
that the complaint was malafide.

SHRI LAL K. ADVANI: There is
nothing of that kind in the Bill which
savs about that, The Bill simply says:
“if the complaint is proved to he
false,” The word “false’ does not mean
deliberately false. The worg ‘false’
does not mean mala fide. The word

‘false” can be interpreted as being

proved untrue. So, if the complaint
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is proved untrue though the comp-
laint is bona fide, on the basig of
his information he made the comp-
laint—he is not in g position to prove
it. If he ig in a position to prove it,
he would straight go to the court and
Prosecute a person under IPC or the
Prevention of Corruption Act o1
anything of that kind. The point is
that he hag merely asked for an
enquiry. There is g provision also.
If the complaint is frivolous, it might
be rejected on the face value. After
the enquiry, if the Lokpal comess to
the conclusion that it is wrong and
not frue, on that basis alone he is
liable to be jailed, to be fined. With
such g situation, do you think com-
plaints are likely to be forthcoming?

SHRI D. SEN: My view is based
on my practica] experience. There
were two cases in which there were

very wilq allegations made against
to Speakers of Lok Sabha. I would
not name them. We investigated
the cases. Though the allegations

were false—and those people had
made the complaints at the instiga-
tion of somebody—we could not pro-
secute them because wunder Section
182 IPC it is necessary to prove mala
fide which is very difficult to prove,
S0, I thought it would be better to
give the discretion to the Lokpal that
wWhen he feels that 5 complaint has
not been made malafide, he will re-
frain from prosecution.

SHRT LAL K. ADVANI- My dues-
tion was different. It was not from
the point of view of the person comp-
laineq against. My question was whe-
ther, with this scheme, it is likely
that there would bhe complaints.
Because there are already other aven_
ues open. Ours is an open sacijety.
The press is there, Parliament is
there, for me to ventilate mv griey-
ance against that person or Minister.
Why should T knock at the doors of

Lokpal and expose myself to this kind
of risk?

SHRI D. SEN: I think. thig is the
object of the Bill itself that people



~will have greater faith in Lokpal than
_in districet courts,

. SHRI P. N, SUKUL: I agree with
_you when you say that the Lokpal
must be above suspicion and I also
agree with you when you say that the
‘Supreme Court judges are supposed
to.be, by and large, people ghove Sus-
picion, But I want to seek a clarifi-
cation on this point. Suppose a Sup-
reme Court judge becomes g Member
of Parliament., Can he be appointed

as Lokpal?

SHRI D. SEN: I have said, though
1 have not suggested as to how the
Act should be amended to provide
for it, that nobody with political affi-
liat’on should be appointed.

SHRI P. N. SUKUL: I agree with
vou when you say that the Prime
Minister should be out of the pur-
view of this Bill. But I do not agree
as. Mr. Advani also did not, that in
the event of a djfference of opinion
between the Lokpal and the Prime
Minister, the case should be referred
to the President, because the compe-
tent authority is the Prime Minister
for appointment of Ministers, It is his
Government. He is the competent
authority, If he agrees, it ig allright.

SHRI D; SEN: My objection was
only this: the Prime Minister should.
as far as possible, pemain above con-
troversy in regard to decisions taken
by the Lokpal _

SHRI P. N. SUKUL. It amounts t0
forfeiture of his right to take a final
View.

" SHRI D, SEN: If the Constitutional
pnsitiun' is that, then I have nothing
1o say.

. +SHRI P. N, SUKUL; Here is a cae
of a member of the Council of Minis-
ters who is appointed by the Prime
‘Minister. That is why Prime Minis-
4op is ‘the competent authority  dor
the - Council of Ministers. . Since
thic Bill deals with the -Council
of Ministers, it is entirely in the fit-
ness of things that the Prime Minister
Hag the right and the power to decide
about the fate of that case eventually.
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SHRI D. SEN: If that is, Consti-
tutionally, not possible, then I would
prefer thig <Clause regarding diffe-
rence of opinion to remain as it is
drafted in the Bill.

SHRI P, N. SUKUL: My next ques.
tion is whether, in your opinion, a
public servant should have a right
to complain,

SHRI D. SEN: In my opinion he
should have no right to complain,
because it will seriously undermine
the working of the Ministryy if he 1s
given that right.

SHRI H, R. BHARDWAJ. You will
agree that in our country the law on
Prevention of Corruption has travel-
led a distance where all persons oc-
cupying high places can be prosecuted
by an ordinary citizen through the
ordinary process of law by filling a
complaint.

SHRI D. SEN: Yes, that is right.

SHRI. H R. BHARDWAJ: No
forum, what to speak of an Ombuds-
man or g Commission of Inquiry, can
prosecute and punish a person in
high office unless he undergoes @
tria] prescribeqdq under the common
law. Is that frue?

SHRI D. SEN:. That ig true.

SHRI H. R. BHARDWAJ: Therefore,
so far as Ministerg are concerned or
any person occupying a high place 18
concerned, there is already a forum
in the couniry where g citizen has
the opportunity to prosecute the per-
son who is having assefs dispropor-
tionate to his ijncome or Whg has
committed misconduct under section
5 of the Prevention of Corruption
Act. But there is no forum in the
counfry 1o atteng to public grievan-
ces. I'do not find any system where
there .ig g complaint against an offi-
cer sifting in  the Depariment over
the file of a citizen unless it is' physi-
cally detected. Don't you think that
there is a serious need for such a
public grievance redressal gystem in
tha country, our couniry being SO
vast and large?

9
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- mueh.

- a Govermment servant from the

" Jegit'mafel-r complaining.

SHRI D. SEN: In fact, if you re-
member, the Santhanam Committee
had recommended that the CVC
should have two branches, one for
cases relating to integrity and the
other for cases relating to grievan-
ces, and when Shri G. L. Nanda was
the Home Minister there was a Com-

1nissioner for public grieyances. Com-
ing to the practical side, he received

a number of complaints, a number of
petitions., gbout grievances ifrom the
people. It is not true that there 1is
no machinery in the Government for
attenting to grievances. In fact,
every Department has its own machi-
nery for looking into public grieyan-
ces. The Commissioner for public
srievances reecived - hundreds of
complaints and it was ultimately

Ffound that over 90 per cent of the

complaints whi¢h had gone to him
were from thosp persons whose com-
plaints ‘had already been looked into.
Bt because the Ministries found that

-nothing could be done and his Te-

quest was unjust, his petition had
heen rejected and as g last resort he
fileq a complaint. It is the duty of
every Devartment of the Govern-

‘ment to look into every kind of pub-

lic- grievances. - If thev cannot look
into them, T don’t think any outside
machinery will be sble to do very

For example, you would know  that

there was a letter from the widow of
upP.

She wrote in the lettey #hat although

“the family. pension bad heen inecreas-

ed she had not receiveq the enhanc-
ed family pension. The chort reply

- was that her husband belonged fo
“UP Gowvernment and the UP Govern-
‘ment had still not issued orders simi-
lar to that of the
~ ment. enhancing

Central Govern-
the vension. What
can vou do in this situation? She is
What hap_
pens is that in most of these cases
the comnlaints are Tike this. - Due to

. some feehniral rveacons they remain

and they cannot be satisfied.
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I think what is necessary is, the
Ministries should not abrogate their
responsibility. If they f£fail to look
into any public grievance or in taking
action on it, then the responsibility
should be fixed. In fact, the first
principle of wvigilance is that - the
vigilance js the responsibility of the
Department itself. Outside agencies
can only help. That is what the
Santhanam Commission also said.

After that the vigilance 1In eyery
Ministry was  strengthened. The
Santhanam Commission Report also

said that the vigilance is g part of
the functioning of a Ministry. Simi-
larly redressal of grievances also is
a part of the functioning of the Min-
istry itself.

SHRI H R. BHARDWAJ: Have
we gchieved some success by opening
vigilance cells in the Ministry itself
and getting the public grievances re-
ressed? My personal view is wholly
different. We have not achieved
aven 50 per cent success in redressing
the public grievances by the method
which you have explained. There is
a2 lot to be done. We must have
o broader and more organised public
grievance redressal gystem. If so,
what can be that? My personal view

" is that public still have very valid

grievances. genuine grievances and
we look at them ag silent spectators.
Now the svstem is such that it does
not even ~ome to our nofice. We
come to know about them only when

~ we meet the public.

SHRI D. SEN: If you want to have
such a machinery for redressal of

- public grievances, it will have fo be
- almost as big ag the Government of

I can forsee what would
There will only be

India ifself.
happen 3also.

_friction and arguments between the

Departments -and the publin grievan-
ce Tedressal machinery. The result
will be that whatever is being done

will also not be done. unless that
machinery is given powers of an
institution.



SHRI H_ R. BHARDWAJ: Either we
have to sit back and say that this is an
utopian concept or-once we come to a
conclusion that something needs to be
done, we have to make serious efforts by
this Bill or by some other mechanism
where at least the majoritv of the citizen
feel that their voice is being heard and
when something goes wrong, there is a
mechanism to help them. T don’t think
that in the present system poor men have
any say excepf in the Parliament.

SHRI D. SEN: You have to look at
it from the practical point of view also.
For example, take the case of Delhi
Police.. There would be hundreds of

complaints everyday. How will they be
looked into, who will look into them?

SHRI H. R. BHARDWAJ: The Home
Ministry should look into them. It
should be brought to the notice of the
Home Ministry.

This is a very successful democracy
and the people’s rights and aspirafions
have to be borne in mind always Tt is
not that the Ministers and MPs are the
governing class and there is nothing be-
vond them.

- Ms. Sen, you have the widest experi-
ence in Police and CBI and we very
greatly value your evidence.. We are pre-
pared to have a view on all these aspects.
My personal feeling is that by catching
or punishing the 30 or 50 Ministers, the
entire country’s problems will not be
solved. We are looking at a very major
problem that the public should fee]l that
we have been able to remove their griev-
ances at various levels and our anxiety
is t0 have a workable mechanism.

SHRI D. SEN: May I draw your
attention to the statement of Objects and
Reasons of this Bill? Tt says:

| “In its interim report on the Prob-

~ lem of Redress of Citizens’ Grievances

~_submitted in 1966, the Administrative

~Reforms Commission recommended,
inter alia, the setting up of an institu-
tion of Lokpal.”
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This does not refer to problems of coi-

ruption. This forms the basis of the
Loknal Bill.

SHRI = BRAJAMOHAN MOHANTY:
If" the charges are not established. if the
Charges are not proved, in that case, are
the not proved and not false charges not
synonymous? They are different

(4

SHRI D. SEN: Not proved chargees
mean that there is not sufficient evidence
to prove them.

SHRI BRAJAMOHAN  MOHANTY:
Naturally, when they are not proved.
there will be no prosecution. ‘The posi-
tive requirement is that it must be false
and something which is false, there is an
inherent -malafide.

SHRI D. SEN: My own thinking is
just because of difficulty to prove mala-

- fide in court of law. this clause should re-

main as it is because the Lokpal Bill will
be able to judge whether any malafide is
involved. Whether 1t can be proved or
not i1s a different. thing.

SHRI D. SEN: 1 have not understood
the question.

SHRI BRAJAMOHAN MOHANTY:
Cases not proved and cases where the
finding is false, these are two different
king of cases. Shall T presume that, just
on malafide, not flase, allegation can be
considered bonafide?

SHRI D. SEN: Well, this a question 0
which is highly realistjc.

SHRT PARVATHANENI UPENDRA:
Mr. Chairman, before you call the next

e

- witness we can discuss internally for ten

minutes.

SHRI D. SEN: There is one point
which T forgot t0 mention jn my nofe.
Mr. Bhardwaj mentioned the cases of
Ministers. We have got dozen of cases of
the Ministers, but.nothing has happened.
If this happen in the case of Lokpal, T
think Lokpal Insfitutions will not gel
established.

SHRI H. R, BHARDWAJ: There is
a judgment of the Delhi High Court on



-which controversy had arison, So far as
political pecple are concerned, naturally
people decide their fate. Unless there 15
2 specific charge of corruption where it
can be prosecuted, mostly it happens that
the Ministers meet their fate in the Par-
liament. My personal view is that this
Bill is wholly redundant; it does not serve
any public good at all. We must find out
something basic for the society so that
people can say that something has been
aiven to them.

SHRI S. JATPAL REDDY: But
sounding is for a different reason,

the

PROF. M. R, HALDER: You know
that in a parliamentary democracy there

are Joint Secretaries and Chairmen of
the Public Undertakings who are SO
poewerful. Will vou provose to include

Joint Secretaries, Additional Secretaries.
Secretaries of the Ministries along with
Chairmen of the Public Undertakings
under the purview of the Lokpal?

SHRI D. SEN: There is already
authority for them—CVC.

all

MR, CHATRMAN
much Mr. S2n.

Thank vou very
[et us break for tea.

MR CHATRMAN: T request
Upendra to express his views.

Mr.

SHRI PARVATHANENI UPENDRA:
Myr. Chairman, T want to know what 15
the time limit, within which we have to
submit our report. Also, T would like t©
know whether we propose to ask for an-
other extension. In my. view, we have
already finished examining the witnesses.
There will be many eminent people. If
we start taking evidences of all these peo-
ple, we may not be able to submit our
report cn time. In my view, we have
taken the evidence of the Chief Ministers,
Opposition leaders, and others and noth-
ing is left now. If the Government is
not able to make up its mind, we shall
submit cur report. We should not be ac-
cused that this Committee has taken four
or five years and still it cculd not submil
the report. If it goes on like this, some ol
the members might leave the Committee.
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SHRI LAL K. ADVANI- Mr. Chair-
man_ this is a Bill, even before it was
mtroduced, was discussed by Government
with the opposition. We have expressed
our views and our reservations about the

- propesed draft, etc.

In the course of the djscussions,
ave been expressing so many reserva-
tions. I found that in these discussions.
the Government is also not happy with
the Bill. So, if the Government has any
second thought, then the Government can
introduce certain amendments, which
would change the basic character of the
whele Bill or make it really purposeful.
The amendments should be brought early
by the Government.

we

So far as the evidence part is concern-
ed, it is almost over.

On the basis of all the discussions that
had taken place. T feel this is how we
can make this particular Bill purpeseful.
meaningful and really something worth-
while. There is a no point in dragging
on like this,

SHRI P. N. SUKUL: Once we have
further amendments, then we may have to
take evidences from the eminent people
again,

SHRIT PARVATHANENI UPENDRA:
The Government has given a Bill and
asked for cur opinion. We are concern-
ed with the present Bill and we have 10
complete our report. ILet us do it.

SHRI S. JAIPAL REDDY: The
ceneral impression is that, nobody is in-
terested in getting business transacted by
the Committee. Even the press has made
adverse comment on the indefinite longe-
vity of this Committee. Therefore, it 15
for the Government to make up its mind
and we as members belonging to the op-
positicn parties cannot be privy to this
indefinite process. My feeling is that we
should not go before the House for an-
other extension. T would like to bring to
your notice that the Speaker himself said

‘there shall be no more extension’. Even
while the extension was granted, the
Speaker made this observation that no

more extension would be granted.



SHRI C. MADHAV REDDI: We

have been gwen a task and the Bill 15
before us. lLet wus finish that Why

+ should we go On examining the witnesses?

I do 11(** think. there is any need for us to
further examine the witnesses. Let us
discuss the Bill clause by clause, preparc
the report and submif it before Parlia-

ment.

SHRI S. JAIPAL REDDY: Do we
take that the Committee resolves that 1t
will not seek any further extension?

SHRI H. R. BHARDWAIJ: | think,
it is better if you leave this to the Chaur

man,

SHRI P. UPENDRA: Let us dedide
on two things that no more witnesses be
called and fix a date today itself for
examination of the Bill clause by clause.

SHRI P. N. SUKUL: As per the deci-
sion taken by this Committee when we
started our work, we have yet to go toc 4
few places and collect evidence from
there like the Chief Minister of J and K,
Chief Ministers of Haryana and Gujaratl.
Do as per your own decision.

SHRI L. K. ADVANI: We must
submit our report this time and there
should not be any more exten-
sionn. and no more tours. I sug
gest that let us adopt a practical
approach.  The Government is always al
liberty to come forth with any amendment.
if it wants to. If it does not want to dc SO,
then let us go through the Bill and clause
and finalise our repaort.

SHRI G. G. SWELL: What about the
views of the author of the Bill?

SHRI INDRAIIT GUPTA: If vyou
vant to eaxmme the three gentlemen, then
let us examme Shn Asoke Sen also.

SHRI H. R. BHARDWAJ: It is ual-
ways the administrative Mmmtry which 1S
respnnsltﬂe for the Bill It gives the
view ' point and then @ cabinet note iS
circnlated.  We only draft the Bill. But
it is for the Committee to decide.
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PROF. N. G. RANGA: Waoula it not
be possible for us to request three or four
Chief rMimsIers to come down here and
cive their views?

SHRI PARVATHANENI UPENDRA:
| suggest that the views of the three Chief
Ministers 'be obtained by poest.

SHRI.S. JAIPAL REDDY: ‘We are
not in favour of any extension to this
Commitiee.

SHRIMATI BASAVARAJESWARI: Lel
us go to other twa States and record evi-
dence there. Every time we have been
telling that the Committee would visi
Haryana and Jammu & Kashmir States
and take evidenq& there. If they want to
suggest some amendments to the Bill dur-
ing their evidence and in that case if the
Government feel that some amendments
should be brought in the Bﬂl then let the
(Jﬂvc"nmen! take 1its own tlme. and do
S0.

MR. CHAIRMAN: I have taken note
of all the suggestions given by the hon.
Members,

SHRI S. JATPAL REDDY: Sir. Mr.
Upendra has suggested on our behalf that
we would not be available if you are seek-
ing exfension to the life of the Commitiez.

MR. CHAIRMAN: I have noted vour

point and I am thankiful that all Members
are very cooperative. I will certainly do
all that is necessary. I have heard the views
and noted the feelings expressed by the
hon. Members and I will decide the mai-
ter. Now, we can call the witness.

II. (Dr. P. Shankar Narayana Patro.
Head of the Deépartment of Political
Science, KSUB, College Bhanjnagar.
(Orissa) '

(The witness was called in and he took
his seat) '

MR. CHAIRMAN: I welcome you Dvr.

Shankar Narayana Patro to this Commit-
tee. Before we proceed, may I draw your
attention to Direction 58 of the Directions
by the Speaker which reads as follows:

“58. Where witnesses appear before a
Committee to give evidence, the Chairmar

e



shall make it clear to the witnesses that
their evidence shall be treated as public
and is liable 1o be published, unless they
specifically desire that all or any part of
the evidence given by them is to be treated
as confidential. It shall however, be ex-
plained 10 the witnesses that even thouch
they might desire their evidence to Dbe
treated as confidential such evidence is
liable to be made available o the Mem-
bers of Parliament.”

Dr. Patre, I think, vou have received a
copy of the Bill and the Questionnaire
from the Secretariat. Now, have you gof
anything t9 say on this Bill?

DR. P. SANKAR NARAYANA PATRO:
Sir, I have submitted a paper entitled
“Lokpal and Lokayuktas: a study ot
their need in the Democratic system of
India”. In this- paper, Sir, T have, in the
beginning highlighted on the necessity and
relevance of Lokpal system and Lokayukt
system in India_ as we have gone in for a
democratic set up in the country. In this
connection, T have made a study of
different countries where the svstem of
Ombudsman is prevalent and it is known
in different names in different countries.
In this paper also, I have highlighted on
the proposals which were given by Ad-
ministrative Reforms Commission in 1966
and T find in the Bill which has been sent
to me, some of the proposals of Adminis-
trative Reforms Commission have been in-
corporated in the Bill and in the Adminis-
trative Reforms Commission’s report there
were certain matters which were sugegested
to be excluded from the scope of Lokpal
Bill. 1In that connection, T have made a
reference to some points: These points
are given below, The salient peints which
are - touched upon in terms of Administra-
tive Reforms Commission are:

(1) Action taken in a matter certi-
fied by a minister as affecting the 1 ¢la-
tion or dealings between the Govern-
ment of India and any foreign Govern-
ment or any international organisation
or State Government.

(2) Action taken under the Extradi-
tion Act, 1962, or Foreigners Act, 1946.

(3) Action taken for the purpose: of
investigating crime: or protecting. the

-
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_security of the State including action:
taken with respect to passports.

(4) Action taken in the exercise of
power in relaticn to determining whet-
her a matter shall go to the court.

(5) Action taken in matters which
arise out of the terms of cenlract regu-
lating purely commercial relations of the
administration with customers or sup-
pliers except complaint of harassment
or delays in the discharge of contractual
obligations.

(6) Action taken in respect of ap-
pointment, removals, pay discipline,
superannuation or other personal mat-
1ers.

(7) Grant of honours and awards.

(8) A decision made in exercise of
his discretion bv an administrative
authority unless the elements involved
in the exercise of discretion are absent
to such an extent that no discretion has
been exercised at all.

(9) Any action in respect of which
the person aggrieved has or had a right
of appeal, reference cf review to or be-
fore a tribunal.

(10) Maftters in respect of which a
person agarieved has or had a remedy
by way of proceedings in any court of
law,

(11) An  adnunsstirative decision
which was taken  more than twelve
months before the date of the comp-
laint.

These are the matters which in terms of
Administrative Reforms Commission are
propesed 1o be- excluded from the scope of
Lokpal and these are my observations on
the TLokpal Bill so far as the first ques-
tion is concerned.

MR. CHAIRMAN: What have you to
say about the Bill?

Regarding the scope and functions of"
the Bill, I would suggest that the mal-
administration and abuse of power should
be included in the scope. Of course, this
might entail some consequential changes-



in the Bill. T think these .are the two
things which should be inserted. This is
~cne observation,

Another observation is, it has been sug-
gested that the heads of the institutions.
«officers of the Government of India of the
rank of Joint Secretary and above involv-
ed in the decision-making should be
brought within the purview of the Bill.
Regarding this point I humbly submit that
this should also include the heads of the
public sector undertaxings.

SHRI JAIPAL REDDY:
is whether the office of the Prime Mainister

should be brought under the purview of
the Bill. -

DR. SHANKAR NARAYANA PATRO:
| have the Questionnaire with me. Ac-
cordingly T am giving the observations,
“Then it is open for discussion.

1 am trving to project the reasons as to
“why 1T want to support it. Tt might be
that the advice tendered by an official
might be very much detrimental to the
general interests of the community or
might have tendered an advice which
*might he international. That is the rea-
sop why T think that the purview should
-exiend to these officers.

In recard fo the minimum qualification
“that has been raised in the Questionnaire.
I don't think statutorjly anything else to
be inscribed because the provisions are
~very clear and it is very much there that
cither he may be a Judee of the Supreme
Court or has the
“Supreme Court. Judge T do not think
any special qualifications should be pres-
cribed for that because ‘that itself is an
expression of the qualifications which are
required.

In regard to the procedure of removal,
“the procedure which is applicable jn the
case of a Judge of the Supreme Court
~should be also applicable in the case of
the Lokpal. T agree with this suggestion.
“That is mv humble submission.

The question

qualificalions of
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- comnlainants to lodge complaints,

Regarding Question Ne. 7  which
speaks about public servants, in the pro-
posed Bill the public servants have been
debarred from making complaints to the
Lokpal. In my opinion I would impress
upon the hon. Chairman and Members
that that is not in consonance with pub-
lic interest that public servants should not
be there or they should be barred from
making any complaint. T agree with it
because there may be some confidential
matters, which it is very difficult to sav
that the confidential matters should not
be disclosed when it comes fo Lokpal.
Certain confidential matters mav be kept
confidential in public interest and if they
are exposed, it will jeopardise the nation-
al interests. That is why I desire that
public servants should be debarred.

SHRI P N. SUKUL: For the confi-
dential matters, the Official Secrels Act 1S
there.

DR, SHANKAR NARAYANA PATRO:
But one thing is that if that is to be there.
then a clause is fo be mducted in my
orimon that what advices have bean fen-
dered 1n the process of public functionary
shouild not be divulged under anv circum-
stances.

Another gquestion 1S reegarding the fee
to be deposited while making complajnts

prescribed in. the Bill, = Regarding this,
1 would support for a nominal deposit.
The devosit which has been preseribed

mayv not be jn the reach of a common
man . and I think we sheuld exercise our
imagination for this and I hope the hon.

Chairman and Members would exercise
imagination in this matter.
Another thing i< regarding Question

No. 9 pertainine {o the penalty proposed
to be imposed in the case of a complaint
nrovine to be false would discourage the
In this
matter T would say that this matter should
be left to the Lokpal and he alone should
decide what should be the type of a
punishment if that complaint is proved
false.

Another question is regarding Rs. 50,000
for the false complaint if proved to be so.

\y?



in my opinion this is also too large an
amount. .

MR. CHAIRMAN: There is a minl
mum imprisonment of one year.

DR. SHANKER NARAYANA PATRO:
That also I am putting forth before you.
The amount should be minimum and in
my opinion the provision for imprison-
ment should not be there. Penalty 1in
terms of money should not be there.

Another thing is regarding the hearing
of complaints in camera about which there
is another question in the Questionnaire.
Regarding this question I am of the opin-
ion that if Lokpal thinks that the nature of
the case is such which warrants the publiC
hearing, there is no objection if he goes
for it. But on the other hand, if the
nature of the case is such that it does not
warrant a public hearing, there is nothing
which can prevent Lok Pal to hold a hear
ing in camera. That is my oOpiniom.

Another thing is, 10 the provisions Of
the Bill it has been suggested that Lokpal
would be empowered to secure the services
of any officer of Central or State Gov
ernment for making investigation. In this
connection I would humbly submit to this
learned Body that it would be better and
pertinent if Lok Pal will have indepen
dent machinery in this country. Regard-
ing provision for appeal, an appeal can
lie to the High Court. I am one with it.

.
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SHRI P. N. SUKUL: Members of
Union Council of Ministers are all in
Delhi. So, why not appeal lie to the

Supreme Court? Why appeal should lie
only to the High Court?

DR. P. SANKAR NARAYANA Pal-
RO: Thereby we will be lightening the
work of the Supreme Court.

It has been suggested that in the event
of disagreement between competent autho-
rity and Lok Pal, the Lok Pal should be
empowered to present a special report to
the President which should be laid on the
Table of both the Houses of Parliament
and should be discussed by them. Re-
garding this, my view is that Lok Dal may
be given power to submit special report
straight and to the Parliament.

Regarding question No. 15 pertaining
to Clause 30, it seeks to empower the
President to make rules. [ think in this
context the Lok Pal himself should be
allowed to make rules,

Regarding question 16 there should be
one national law in this subject and 1t
<hould be enacted in consultation with the
State. 1In this connection, I am of the
opinion that this is not possible. There
may be a national law but you consult the
State.

These are my humble observations.

(The Committee then adjourned.)
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