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MR. CHAIRMAN: Now, the hon. 

Members might be knowing that we 
have postponed our visit to Gujarat 

on the advice of the State Govern- 
ment. Today, we will take the evi- 
dence of Shri Agarwal, Central Vi- 

gilance Commissioner. He has already 
given a note on Ombudsman which 
has already been circulated among 
the Members. Now, after taking his 
evidence, we can call the Bar Coun- 
cil of India and also the representa- 
tives of the Indian Institute of Public 

Administration in the month of July 
i987. If it is not suitable, we can 
call them after the monsoon Session. 

SHRI P. UPENDRA: You can call 
them for giving evidence some time 
in the middle of July; that is, on 5th 
of July or so. 

MR. CHAIRMAN; Yes, we can cail 
them on i5th afternoon. The ‘hon. 
Members will be informed of this well 
in advance. 

(The witness-was then called in and 
he (ook his seat) 

MR. CHAIRMAN: Mr. Agarwal, 
your note on the Lokpal Bill “has 
been received and it has been cir- 
culated to the Members of the Com- 
mittee. Now, the questionnaire ‘has 
also been sent to you which will form 
the basis for evidence you will be 
giving this afternoon. Now, before 
We take up te questions before we 

~ proceed. may _I draw your attention 
to Direction 58 of the Diréctions by 
the Speaker which reads as follows: 

“58. Where witnesses appear be- 
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated ag public ang is 
liable to be published, unless they 
specifically desire that all or any 
Part of -therevidence. given by them 
is to be treated as confidential, It 

ee ‘Shall however, be explained to the 

3) हे ae 9 cones = ५ = nel ey 

witnesses that even though they 

might desire their evidence to be 

treated as confidential such evi- 

dence is liable to be made available 
to. the Members of Parliament.” 

SHRI U. C. AGARWAL: There are 
a number of questions given in the 
questionnarie eleciting views. They 

indicate that the scope of the Bill 

could be widened and the definition 
of “public functionary” could be wi- 
der and the allegations which are con- 

fineq only to corruptions could also 
be more. I understand from some of 

the questions that the scope of the 
legislation could be wider. Now, 

this Bill indicates that the purpose 

is only one and that is regarding the 
allegations of corruption and the per- 

sOns covered are only the Union Mi- 
nisters, Ministers of State, Deputy 
Ministers, etc. Now, if you take that 

into account perhaps the scheme of 
this legislation is all right. In one of 

the States, that is, in Kerala; they 

have enacted a legislation for preven- 
tion of corruption among the “public 
men” and the scope of the persons 
who are Within the ambit of this Act 
is wider. That includes not only the 
Ministers but also the Members _ of 
the State Legislature, Trade Union 
Leaders, and even those holding 
office of President, Vice-President, 
Secretary, ete. of various political 
parties. But here in this Bil] the 

intention is only to confine the Juris- 
diction to the Union Ministers and the 
complaint also has to relate only to 
complaints of corruption anq nothing 
else. 

Well, one of ‘the questions is whe- 
ther Mis-conduct, mal-administration, 
gtievances, abuse of power, etc. 
could also be included in the scope 
of the Bill. Now, if you do that, 
perhaps the scope will be too wide 
and the scheme of things would be 
quite different. The examination of 
mal-practices and mal-administration. 
their investigations and enquiry are



of a different type. For mal-admi- 
nistration and grievances, the enquiry 
should be less formal. This is dis- 

tinct from the formal procedure in 

ease of allegations of corruption 

= where a complainant who has to file 
an affidavit, and is also liable to be 

punished in case the complaint is 

false, The general practice in case of 

mal-administrative inquiry in that the 
complaint is dealt with in a more 
speedy manner, in a less formal pro- 

cedure. Normally there is no pro- 

vision for punishment in such cases. 

While complaints of malpractice and 

allegations of corruption are 2 more 

Serious affair. Naturally the com- 
plainant also must have some fear to 
avoid making a false complaint. The 

legislation therefore says that in case 

the complaint of corruption is found 

false, the complainant is liable to 

punishment. Therefore, the inquiry 

procedure that has been laid down in 

the Bill is more formal and perhaps 

more time taking. Therefore, perhaps 

tightly in the same Bill ‘grievances 

and mal-administration’ has not been 

included. It deals only with mal- 
practice or corruption and only with 

regarq to Ministers. There is also a 

suggestion as to whether officers of 

the level of Joint Secretary and above 
“may not be included. Here again for 
the same reasons I would suggest, 
perhaps they may be kept out. More 
over already there is arrangement to 

deal with complaints against Govern- 
ment servants, whether they are Se- 
eretaries or Joint Secretaries. Ano- 
ther scheme of things; and arrange- 

Ments ate already. there and there 

are competent authorities to deal with 

them in this new scheme. From that 
angle there is no need to include 

them. If we widen the scope of the 

present Bill to include others, per- 
haps the focus may become different. 

Another point that I would sug- 
gest for consideration is with regard 
to the provision that the Lokpal is to 
be a Judge of the Supreme Court. 

MR. CHAIRMAN: Ft is mentioned 
Were, ‘or 2 person qualified to became’. 

SHRI AGARWAL: The legal exper- 

tise of this person appears to be the 

main idea behing this, but the ex- 

perience of other countries has been 

that there are equally competent per- 

sons in other fields who can perform 

these functions as well. Some critics 

have even said that the non-lawyer 

Ombudsman is generally better than 

the lawyer-Ombudsman. There is no 

hard and fast rule laid down that he 

has to be a Supreme Court Judge or 

a legal expert because the Lokpal is 

only an investigating agency. If the 

complaint is found to be genuine and 

some aCtion igs recommended by the 

Lokpal, the matter has in any case to 

go before a court of law. If it is a 

matter of corruption and if the alle- 

gation of corruption is established by 

ihe Lokpal, then that is not the end 

of the matter. It has to go to a law 

court for trial and punishment. There- 

fore, the Lokpal himself need not be 

a judicial officer; he must apply 2 

broad administrative view in his in- 

vestigation of the truth of the com- 

plaint. Of course, the natural justice 

aspect has to be kept in mind. He 

should be in a position to competently 

investigate the complaint by 

virtue of his experience of adminis- 

tration. He must also have to keep 

in mind the . various considerations 

that go into the decision making in 

Govt. Everything is not always re- 

corded in writing before taking a 

decision in Govt. Some times only 

broaq points are indicated as to why 

a decision has been arrived at. From 

that angle it is not necessary that the 

Lokpal investigating this must be 2 

Jawyer of a Judge. So, it is for con- 

sideration whether it can be left to 

the Government to appoint a Lokpal 

without restricting the choice to a 

Judge. I would also suggest that 

insteag of “a Lokpal” perhaps the 

provision should be ‘one of more Lok- 

pals’. ‘There are other things where 

action is required by him. So, per- 

haps more than one Lokpal is better. 

In some cases the Judgment of more 

than one person would he desirable 

rather {ham of One Man. a whe 

co)
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One more aspect that has been tho- 

ught is this. The question that has 
been raised is whether the proceed- 
ings should be in camera or private. 

Normally in this king of legislation, 
in other countries also the inquiries 

are private, but at the end of the In- 

quiry, after the report is drafted, the 

Ombudsman normally ‘prepares a 

Summary of his inquiry, When he 

sends it to a competent authority, there 

is a summary of jt giving the allega- 

tions and his findings. That summary 

jg released to the press after the re- 

quired time so that people are in 8 

position to know what were the al- 

legations and what were the findings. 

Public cannot be totally kept in dark. 

It is true that an open inquiry is 
likely to vitiate the atmosphere and 

create prejudice in the public mind. 

‘Therefore, it is desirable that the Lok- 

pal should proceed without the glare 

of publicity, should calmly apply his 

mind and come fo the conclusions. It 

shoulg not only be fair, but it should 
also appear to be fair to the public 

and from that angle the report should 

be published. It should be obliga- 

tory on the part of the competent 

authority to publish the Lokpal’s re- 

port maybe after 90 days. So, after 

90 days his report should be publish- 

ed while the inquiry should be in ca- 

mera, as has been mentioned in the 

Bill. 

The action starts on the basis of a 
complaint. Unless there is a com- 

plaint, the Lokpal does not take ac- 

tion. On the other hand the Gov- 

ernment may Tefer something to Lok- 
pal for inquiry. In some cases there 

is a provision that Ombudsman can 

suo motu act if there are complaints 

in the press or elsewhere but nobody 
is coming forward with a specific com- 

plaint. Then he may come forward 

and investigate it. So, it is for con- 

sideration whether ¢hat power can be 

given to Lokpal. 

MR. CHAIRMAN: What is your 

view? : ia set ad al 

SHRI AGARWAL: I think it would 
be desirable to give the power of 
taking suo motw action. Under cer- 
tain circumstances he may take suo 
motu action. If there are more than 
one person as Lokpal perhaps it would 
be desirable ¢hat the power to inves- 
tigate on his own should also be there. 

MR. CHAIRMAN; You say more 

than one. How many persons should 
be there? 

SHRI AGARWAL: Three should be 
all right, One of them may be’ call- 
ed Mukhya’ Lokpal. This man must 

be politically distinguished person 
from any field may even be polities. 

He may be a man from Finance or 

from persons who are experts in man- 
agement, finance and administration. 

It neeq not be that the decision 
must be always by the three personss. 

The three may themselves investigate 
or divide the work. The Mukhya Lok~ 

pal may also investigate in a parti- 
cular case of importance. In all the 
cases it is not necessary that all should 

investigate. The appointment may 
be for a term of 4-5 years. But the 
person be made eligible for re-ap- 
pointment for two terms. That is to 
give stability to the institution. One 
acquires experience if there are two 

terms of 5 years. It is more conve- 
nient. 

Another point raised is with regard 

to punishment to the complainant—- 
whether it should be two years im- 
prisonment in case the complaint is 
found to be false, the minimum 
punishment ‘is of or 2 years ang a 
fine of Rs. 50,000. To me it appears 

to be rather on high side. The 
punishment should not be more than 
6 months imprisonment and fine 

should not be more than Rs. 2000 or 
Rs. 3000. Of course, it jg true that 

in all cases, there should not be puni- 
shment. Punishment should be only 
in cases where the complainant has 
knowingly and intentionally made a 
false complaint. Sometimés, a com- 
plaint may be false but he may gen- 
uinely believa that the allegations are



4rue but the investigation has not 

found it to be true. In such cases, 

there should not be any punishment. 

_ There is also 8 question whether he 

should have his own investigating 

agency. Normally he shoulg depend 

on the - Government investigating 

agency—CBI ang other police agency. 

Tt would be desitable if he has 98 

small nucleus of his own so that they 

are able to give technical guidance to 

the investigating agency and pro- 

vide some sort of continuity. He 

should have a small cell of his own 

for investigation. When important 

inquiries are undertaken, he may 

temporarily take more staff under 

him or take the assistance of investi- 

gating agency of # he State or the 

Centre. But he himself should have 

a small investigating cell of his own. 

In the Vigilance Commissisn, we 

have our own investigating agency 89 

far as engineering works are COon- 

cerned. Whenever investigations Te- 

lating to construction works are un- 

dertaken, we have our own Engineers 

to investigate. As and when we re- 

quire more people, we also ask for 

-extra help. Similarly, — the Lokpal 

ghould also have a small investigating 

cell of their own with Police Force. 

But im addition to that, the Lokpal 

may ask for more staff when he re- 

quires. 
5 

MR. CHAIRMAN: What is ~ your 

experience as the, - Central Vigilance 

Commissioner? 

‘SHRI U. C. AGARWAL: Tt is good 

to-have a- small jnvestigating _ cell 

with: the: Lokpal of ;his own. Of co- 

~urse; persons can come on deputation. 

-Some posts can be I .G.- (Police) etc. 

But he should be given extra help as 

ahd when required. 
3 

MR: CHAIRMAN; Do. you think 

whether an ‘appeal to the High Court 

“and the Supreme Court against -- the 

sorder of the Lokpal is-invorder? / 

SHRI U. ©. AGARWAL: There:has 
ton bes some appeal sprovision agamst 

evRisvorder When he-punishes a person. 

I think, this has to be there because 

there has to be some appellate au- 

thority. 

Another point is regarding removal 

of Lokpal. It is said here, it is on 

the basis of enquiry by 8 Supreme 

Court Judge. Since his status will be 

that of the Chief Justice of the High 

Court, perhaps his removal should be 

in the same manner as that of a judge 

of the Supreme Court. Only Parlia- 

ment shoul@ have the power to re- 

move him on the basis of Address 

passeq in both Houses of Parliament. 

MR. CHAIRMAN: In your article 

you have referred to the Ombuds- 

man’s jurisdiction to investigate 

against the judiciary. Do you want 

that this power should be given here? 

SHRI U. C. AGARWAL: That is in 

regard to Ombudsman. But Lokpal is 

to. investigate only cases of corrup- 

tion and that too against the limited 

number of political executives. Ti 

the judiciary aspect is also included, 

then the scope becomes much’ wider. 

There hag to be Some machinery to 

investigate allegations — of corruption 

against the judiciary. At the>-mo- 

ment, we do not have any satisfac- 

tory arrangement. However, since 

this scheme is meant only for the po- 

Jitical executives, perhaps. the .com- 

pination-of the judiciary may not be 

_required. That may. require a diffe- 

rent kind: of machinery. 

‘MR. CHAIRMAN; In the proposéd 

Bill, the Government servants have 

“heen debarred from making complaint 

_to the Lokpal. 
z 

SHRI-U; 0७ AGARWAL; This. 75 

~a ccorrect provision: “In the -- other 

legislations also, normally -Goveri- 

ment servants are excluded from 

making complaints in order to main- 

sain their _non-po tical status. They 

should not ‘enter into ‘this kind. of 
22% 
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politica] controversies or making aile- 

gations, since they work under _ the 

political executives. They should 

maintain their neutral] ang non-poli- 

tical identity. 

SHRI H. R. BHARDWAJ: The 

existing laws in the country, deal 

vith the cases relating to bribery and 

corruption. They have adequate pro- 

vision for punishing even a Minister, 

a Minister of State or a Deputy Min- 

ister, after the Supreme Court ver- 

dict in’ Antulay’s-case. - Would this 

jnstitution of Lokpal give any addi- 

tional provision in law to take care 

of cases of bribery and Corruption 

among the public functionaries? Any 

public person can MOve straight-away 

the court and prosecute a public ser- 

vant. In that background, I want 

to know whether the Lokpal would 

be doing any additional service to the 

society. 

SHRI U. C. AGARWAL; It will 

be helpful because here the investi- 

gation would be by any independent 

agency who will go into the official 

records. The court procedure is 
different. Here, it is not that formal. 

When a complaint is made, he makes 

2 preliminary verification with regard 

to the complaint and he himself goes 

through the public records and docu- 

ments, Here the procedure is not 

same as that of the court. That 75 

why, I suggested that the Lokpal 

need not be a judge because ultima- 

tely, the matter has to go to the court 

for punishment. There may not be 

really any illegal act but some impro- 

pricty might have been gommitted by 

a public servant. Jn that context, 

the Lokpal may make a recommenda- 

tion to the effect that the public fun- 

ctionary is not fit to hold the post. 

The court comes into it when there is 

really corruption and some punish- 

ment has to be inflicted. But the acts 

of impropriety could also be looked 

into by the Lokpal. 

SHRI प्त. 8: BHARDWAJ: You 

may reca]] that under Section 2(b) a 

complaint has been defined which in- 

eludes evidence under Chapter 9 of 

Prevention of Corruption Act: 

SHRI U. C. AGARWAL: This is 

true. The point is that allegations. 

relating to corruption and” bribery 

should be investigated. While inves- 

tigating such allegations, the + Lokpal 

may come to some conclusion. He 

may say that while there is no case 

for prosecution as the evidence is not 

adequate for prosecution ~but still 

fhere is a strong probability that 

some micshief has taken place, He 

could, in that event, recommend that 

the person is not fit for holding that 

high office. : 

SHRI H. R. BHARDWAJ: You 

may kindly recall that under the 

present system for punishment of 

bribery and corruption, we have 8 

special provision under Section 3(a) 

in the existing statute which requires 

investigation by a designated superior 

officer—normally a Deputy Superin~ 

tendent of Police in the normal areas 

and the 8.7. in the towns. So, actu- 

ally speaking while he is holding an 

investigation he will also hold an 

enquiry. After the enquiry, if ne’ 

is satisfied with the charges made, 

then investigation by the police wil! 

stil] be necessary. Please explain: 

SHRI U. C. AGARWAL; Of course,. 

investigation will still be necessary ~ 

We have the investigation of the Lok- 

pa] and there is also the enauiry. 

But it is really not a binding enquiry~ 

In my own opinion it is not a bind- 

ing one. It is not as binding as an 

order of the Court. He merely gives 

a report that action should be taken 

on such and such lines; that the per- 

son should be prosecuted or he opines 

that impropriety has been committed 

and so some other punishment should 

be inflicted on that person. But~ his’ 

report is not a binding report. He 

eomeés to the conclusion on the basis: 

of his own enquiry, which, you may 

really call as an investigation. But 

the thing is that the police is only 

assisting him in the investigation. 

Further, normally the process of the 

Jaw Court has to be gone through~



‘The Lokpal is really a Commission of 
Enquiry. That is all. : 

SHRI H. R. BHARDWAJ: In spite 

ef the enquiry made by the Lokpal, 

in spite Of the fiindings of the Lokpal, 
stil] investigation, and trial will be 

necessary for the punishment of the 

public servant regarding certain 

charges. Will you agree with me? 

SHRI U. C. AGARWAL: I think 

it is so. That process has to be gone 

through Lokpa] cannot punish on the 

basis of his findings. 

SHRI H. R. BHARDWAJ: About 

the judiciary, will you. agree swith 

me that the judiciary is independent 

in this country and the administra. 

tion of the subordinate judiciary is 

under the control of the High Court? 

Further, no other functionary can 

punish them, unless we have the con- 

currence of the High Court. 

About the High Court and the Sup- 

reme Court, we have got the consti- 

tutional protection given to them. We 

have to follow that special type of 8 

procedure which has been prescribed 

under the Constitution. Without such 

special powers, the Lokpal may not 

be able to deal with judiciary. 

SHRT U. C. AGARWAL: With the 

present scheme of things, it may not 

be possible to deal with the judiciary. 

In fact, the functionary to take up 

eases against judges has to be a Con- 

stitutiona] Authority: Perhaps, itmay 

be difficult to bring the judiciary 

under the Lokpal’s purview. That 

may require a constitutiona] institu- 

tion of Lakpal, where the power has 

40 be given under the constitution so 

that he can also deal with the allega- 

tions of corruption against the judi- 

eiary. For example, in the Swedish 

Constitution, the Ombudsman in: Swe- 

den deals with the judiciary. He has 

the power even to prosecute the 

judges of the Supreme Court. - That 

‘power has been given; to him: vander 

the’ - Constitution, Whether . Parlia- 

ment. can give that power under’ the 

€onstitution needs examination. ‘The 

fact is that the judiciary at present 

has a different status. 

SHRI H. R. BHARDWAJ: So far as 
the Lokpal is concerned, alj that we 

can say is that he will still be bound 
to the two things that have been giv- 

en under the General law i,e. before 

the public servant is prosecuted, he 

must have the protection of an inves- 

tigation by a superior authority and 
also the protection or sanction by the 
Head of the Department who is com- 
petent to remove him from service, 
In this case also, those protections are 
mandatory. Please comment on it. 

SHRI U. C. AGARWAL; That can 

be amended once there are the find- 
ings of the Lokpal. Further permis. 

Sion May not be necessary for prose- 

cution. The law itself can give power 

to Lakpa] and the Lokpal may direct 

prosecution. Suppose, if the Lokpal 

comes to the conclusion that there is 

evidence against a person, then he 

may order prosecttion, ic. a view 

showld be taken whether the decision 

should be left to the Competent 

Authority or the Lokpal can be given 

that power. 

SHRI H. R: BHARDWAJ: I~ am 

not talking of the Government ser- 

vants. According to the present de- 
finition; the Minister is a° public ‘ser- 

vant. 

SHRI U. C. AGARWAL: There is 

no permission as such required. The 

sanction can be amended. 

SHRI H. R. BHARDWAJ: In this 

context, I would. like to remind you 

about the case of Mir. Karunanidhi 

and Mr. Antulay... 

SHRI-U. C: AGARWAL: For €x- 

ample; if-the Lokpal» ~recomrhends 

prosecution, prosecution’ can be 5 done 

without going’ through» aly the other 

procedures, That, perhaps, can be 

provided in the present law itself. 

SHRI ‘H, R. BHARDWAJ: Please 

comment ‘about the power of sanction 

or the power of investigation? . 
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SHRI.U. C. AGARWAL: Investi- 

gation is different from the point ot 

view. of law. If the evidence availa- 

ble is not adequate and if there are 

certain lacunae in the evidence; fur- 

ther evidence is required and further 

finyestigation is necessary to fill in the 

gap. But it is not that the investiga- 

tion, ab initio, has to be done for pro- 

secuting a person. If the evidence 

available before the Lokpal is not 

adequate or if it is inadequate in cer- 

tain respects, to that extent further 

investigation can be done. If the 

Lokpal will also come to the conclu- 

sion, on the basis of the evidence be- 

fore him, he may suggest as to whe- 

ther any further investigation is to 

be done before making any recom- 

mendation regarding prosecution. 

SHRI MANORANJAN BHAKTA: 

Lokpa] is not a court. 

SHRI U. C. AGARWAL; it is not 

a Court. In that sense, he cannot 

himself punish. Only a normal law 

court can punish. 

SHRI H. R. BHARDWAJ: Regar- 

ding the case of bribery and corrup- 

tion, investigation requires a special 

skill to catch a person red_handed, to 

recover certain documents. Don’t you" 

think Lokpal will seriously handicap- 

ped in going into all these things? Be- 

cause, as it is, there is a fullfledged 

machinery. 

“SHRI U. C. AGARWAL: The 

point is, that he uses the same machi- 

nery 5.९, he uses the C.B.I. The 

C.B.I, prepares the case., 

SHRI H. R. BHARDWAJ; Could 

you tel] under what provision it can 

be done? 

SHRI U. 0. AGARWAL: That has 

to be given under’ the law.~ 4 

“SHRI H.R} - BHARDWAJ: > My 

point is that it requires some special 

investigative skill to lay a trap 

afainst a Minister or a public’ ser- 

vant. ‘That must be “there. 

SHRI U. C. AGARWAL: Those 

things are normally available with 

the police. He uses al] the powers 

available with these agencies. 

SHRI H. R. BHARDWAJ; Under 

the. statute, you will have to give all 

those powers. which have been ‘given 

in the Cr. P.C.. When you are lay- 

ing a trap against a Minister or 4 

public servant, you must proceed 

very carefully to catch him red_han- 

ded. How will the Lokpal deal 

with this matter? है 

SHRI U. C. AGARWAL: This 

question wil] not arise. It is, done 

only on the basis of the decision tak- 

en already. He only goes into what- 

ever document or evidence is availa-. 

ble. On the basis of this, decision is 

taken. He studies those charges, 

takes the views of the officers dealing 

with this matter. On that ‘basis, he 

proceeds further in the matter. The 

point is that unless power is given to 

him, he may also find it difficult to 

proceed. Suppose, if it is qa property 

case he can call for the property sta- 

tement. ‘That power has been given 

to these people in the Kerala Legis- 

lation. They may call for the state- 

ment of movable or immovable pro- 

perty.. If power is given to the age- 

ney which the Lokpal utilises, they 

wil] come with all the powers availa- 

ble under their respective laws. In 

that event, C.B.I. will not require 

further power. It uses the power 

which is available. 

SHRI H. R. BHARDWAJ; If a 

case is registered, they wil] have the 

provisions to proceed further: In 

that event, the Lokpal’s role will be 

meaningless. Will. you agree with 

this proposition? 

SHRI U.C; AGARWAL: No;. mot 

meaningless, because the Lokpal him-_ 

self will then - supervise, he himself 

will give directions to the.CBI as to 

what more it to be done and then the 

CBI will’ submit=the ‘report? tothe 

Lokpal, Here it is a question of 

public confidence. Such independent 

Institutions are created because the 

| 
| 
| 
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public do not have the confidence in 
the Government agencies; they think 
that a complaint made against a Min- 
ister is just filed and no investigation 

is done, no impartial mind is ap- 

“plied to that complaint. There may 
be truth in it or there may not be 
any truth in it. Now an independent 
agency i.e. the Lokpal will look into 

the complaint whether there is some 
truth in it or not. From that angle 

it is something which will inspire 
public confidence in the probity of 

administration, in the integrity of the 

persons holding high office, 

SHRI H. R. BHARDWAJ: Suppose 
the Lokpal sends somebody to record 

the statement of a Minister and he re- 
fuses to make ६ statement, What will 

happen? z 

SHRI U. C. AGARWAL: If the per- 

Son against whom ६ complaint is made 
refuses to make any statement, he 

eannot do anything. But then he 
will draw his own conclusion, 

SHRI MANORANJAN BHAKTA: 

So, Lokpal will only be a supervisory 

body. 

SHRI U. 6, AGARWAL: Not only 
supervisory, but he will also give his 
final view. When an independent au- 

thority gives a view Saying “Yes; there 

is something in thi, complaint’,~ it 

means something. Of course, h’s re- 

commendation is not binding. It is 

Not a recommendation on the basis of 

which alone punishment will be in- 

flicted. The normal court procedure 
has to be gone through, 

SHRI H, R. BHARDWAJ; Kindly 
Téad Clause 74 of the proposed 

legislation. This ig hardly in conso- 

nance with what you say—that the 

CBI and the other agencies will be 

operative under this. Al] that is en- 
visaged js that it can order an investi- 
gation by itself and that investigation 
will hold good. 

SHRI U. 2. AGARWAL: This is an 
additional power. Whenever the CBI 
wants to arrest somebody, they go to 

a court of law to get the warrant of 

0 

arrest. Here the Lokpal will give that 

warrant of arrest. He will give jhe 
order that the document be seized. 
The CBI, for investigating a com- 
plaint before the Lokpal, need not go 
to any other court to take the power 
of investigation for seizure or search. 

The Lokpal will exercise that power. 
Lokpal is a court for that purpose. 

SHRI H.R. BHARDWAJ: Then it 
will be an inquiry not by the CBI 
but by the Lokpal himself, 

SHRI U. ९, AGARWAL: The police 
investigation js different from the 
investigation that the Lokpal will do. 
The Lokpal’s investigation would be 

on the basis of the documents availa- 

ble and also the investigation done by 

the police. Just as a Magistrate 

makes up his mind, the Lokpal will 

make up his mind. 

SHRI H. R, BHARDWAJ: I do not 

know whether there is any provi- 

sion... 

SHRI U, ८. AGARWAL; Thig law 

gives the power that he may Use a 

Central agency or a State agency, and 
the intention ig to use the Central 
police ageney or the State police 

agency, \ 

SHRI H, R, BHARDWAJ: 
provision are you relying on? 

Which 

SHRI U. C. AGARWAL: Clause 7. 
When you secure the services of an 

agency, it is implieq that the agency 

comes with the powers available to 

that. 

SHRI H.R. BHARDWAJ: If an 
Inspector-General of Police goes to 
serve on a Commission of Inquiry, he 
does not necessarily carry the same 

powers with him. 

SHRI U. C. AGARWAL: Where it 

is required, the Lokpa! will give that 

power that he jg authorised to search 

or seize a document, 

SHRI H. R, BHARDWAJ: The con- 
sequences of search are very grave. 

a
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SHRI AGARWAL: पफ्र८-. Lok- 
pal will give that authority. Whatever 

power the court can give to a police 

officer, the Lokpal will give that to 

him. 

SHRI P. UPENDRA: We have gone 
through your paper—iIndia needs an 

Ombudsman, What made you come to 
this conclusion that India needs this 
institution? Is it because of the fact 
that more and more people are in- 
volved in corruption or is it because 

that, while investigating into the 
charges of corruption against high 
officials, you have found that you 
could not proceed with the investiga- 
tion because of certain things? 

SHRI U. C. AGARWAL: The Om- 
buds man that I have suggested is not 
a> person to ifvestigate — corruption 

Cases like maladministration, delay, 
inefficiency, _-discriminatory _ treat- 

ment—that kind of a thing. He will 
not deal with corruption cases you 
require a more formal procedure. The 
Lokayuktas that the States have set 
up have combined both corruption 
and non-corruption cases with the re- 
sult that they are not able to do 
justice, because corruption case in- 

quiry has to be a more detailed and 

a more formal one. In the case of a 
non-corruption case, for example, - if 
somebody is not doing a particular 

thing and there is delay or discrimi- 
nation, then he can even telephone 
and ask the officers as to what is 
happening. A call from Ombudsman 
would speed up the machinery, 

would activate the machinery. No 
formal procedure or evidence will be 

required. He may call for the file 
and ask. why action Mas not been 

taken, Of course, there are official 
supervisors. But they are within the 

hierarchy.. The Lokpal will be a 
person who will also be an adminis- 
trative supervisor but he will be out- 
side the hierarchy. He will be an 

Official of the Parliament; on behalf 
of the Parliament, he will see that the 
executive: carries-out-the act, without 
delay, without harassment, and that 
the action is not improper, unjust or 
harsh, = k 
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SHRI ए. UPENDRA: The Bill as it 
covers roughly 55 to 66 Ministers. 
Do you think that the work would 
justify creation of such a large set-up 
which you have envisaged? 

SHRI AGARWAL: Somehow there 
is a feeling—it may be true or may 
not be true—that there is large scale 
corruption. Everybody admits that 
corruption ig rampant. But the diffi- 
culty is to prove that corruption 
against individuals. There is also no 
public faith that the existing ma- 
chinery is able to investigate the 
complaint, independently, fairly and 
objectively. In regard to corruption 
against public servants, there is some 
kind of a machinery to investigate, 
there ig an independent authority in 
the Vigilance Commission. It has 

been set up by a Government Resolti- 

tion, It~ could be-given a~ statutory 
status to deal with complaints against 
government servants. But there is 

no machinery now to deal with com- 
plaints against public men. From 
that angle, it does make up for that 

omission and perhaps it is necessary. 

If an independent authority, after 

going through a complaint says that 
there is no case or that the com- 

complainant jis misinformed or that 

the complaint ig malicious, if an inde- 

pendent authority says so and his 
conclusion is published—as I said, his 

report should be published; jt should 
not be kept confidential: it may be 
confidential upto a point, but after 
that it should be published—there 
would be public confidence. Some- 
times there may not be any substance 
in the allegation, but where there is 
a free press and this kind of thing is 

circulated, there has to be an inde- 

pendent agency to see whether there 

is any truth in that or not. From that 
angle it will be desirable proposition 
if this first step is taken. Later on, 

we may include the judiciary and 
what should be the mechanism we 

will require for that, can be thought 
of later. 

SCHRI P, UPENDRA; In the pre- 

sent scheme of government work, all



vital decisions are taken at the high. 
est level—at the Centre at the Prime 
Minist level and in the State 
at thé ‘Chief Minister's level. Most 
of the vital decisions are taken with 
‘their concurrence and approval. How 
then do you justify this Bill exclud- 
ing the Prime Minister or the Chief 
Minister from the purview of _ this 
fegisiation? 

SHRI AGARWAL: 
a poltical decision: 

That has to 56 

SHRI P. UPENDRA: What is your 
own view? 

SHRI AGARWAL: My own 
personal view. righ; from the beginning 
has. been that the: Prime Minister 
should be kept oustide the scope of 
this legislation. There has to~be' at 
least one person who can. fearlessly 
take a decision. There are . bound 
to be false and motivated camplaints 
from political angle, and whatever 
may be the result of the inquiry, till 
the inquiry is.-over there would. 56 
some kind of a fear and the govern- 
ment wil) become weak. ‘There will 
be.enemies of the country who may 

try to see that false complaints are 
sent one after another and the gove- 
immment will be under fear.  There- 
fore, at Jeast one person should be 
above fear and he should be answer- 
able only to the people. Since *the 
Ministers in the Counci] of Ministers 
ate appointed by the Prime Minister, 
he should be satisfied whether a Mi. 
nister has functioned honestly or dis- 
honestly. Whether he has taken a 
decision bona fide or’ mala fide, “the 
Competent authority should “be advis- 

लत by an independent authority 
‘Therefore, the’ Prime Minister should 
be kept ottt of this 

SSHR] P. UPENDRA: The ~ »Chief 
Ministérs “also Gcetpy*a similar posi: 
tion 

SHRI AGARWAL: -Chiéf Ministers 
and’ Prime Ministet are not: --reatly 
comparable See 

SHRI P. UPENDRA: What about 
members holding offices in cooperat- 
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ive institutions? Should they be in- 
cluded or excluded? What about the 
public sector? .There wag also a sug- 
gestion that Members of Parliament 
should be excluded, What is your 
view on these? . 

SHRI AGARWAL: “In” the Ke- 
rala legislation {hey “have “intludéd 
practically all élected persons holding 
public office in‘ ¢ooperatives and’ even 
trade union Jéaders of political par- 
ties. But that has gone a little wit 
der. 

With regard to “the public sector, 
théy come under the purview of the 
Vigilance’ Commission. ° Thére ig a 
mathinéty, and one’ can strengthen 
thajemachinery.- It is not that there 
are no complaints.. Complaints. do 
come, But there ‘is not-enotigh. evi- 
dence available:to. punish: person. 
It-is not thatiwhen, Liokpal comes it 
Will be adequate:..Hesmay ‘also find 
himself-in-the same~position. 

With regard to MPs, againy a politi- 
tal @ecision has to be taken whether 
they shéuld be or should pot ‘be in 
cluded. One ‘view* is that they real- 
ly ‘do*not hold any office ahd “that 
theiy independent criticism may ~ pe 
weakened if they beconie a subject- 
Matter of inquiry. “One cannot real- 
iy Say ‘that it will improve the “¢li- 
mate of ‘integrity if the MPs ‘are 
drought within <the “purview 6f- this. 
Publi¢ perception’ is that there is lot 
of malpractice: even among the repre= 
sentatives “6f°thespeoplethey do use 
theit vinfiuencte for their personal be 
néfit: ‘This kindof allegation is there, 
But whether! it -will»be wise to in- 
¢lude-them, one has to consider.. ‘In 
my opitiion, this is not the time when 
we Should teally “weakén the hands 
of the Members of Parliament io cris 
ticise- the Governnient> boldly. — They 
are -also "put.through. analysis. 

“SHRr 7: UPENDRA: My last ques* 
tit when the “Secretaries, Addi- 
tional Secretaries ang Joint ‘Secreta 

making and there is a charge against 
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a Minister of mala fide intention, na- 
turally, these beople are also jnvolv- 
ed in that. 

IS it not desirable to include them 
also under the purview of al) that is 
Provided here? 

SHRI AGARWAL: No, the Officers 
ate not covered. Where after going 
through the complaint against the afi- 
ister, it comes. to light that officers 
are also connected, he can investigate 
against those officers to adimiteds Ox 
en! When the complaint against 
the Minister is made, those officers 
afe also toobe ‘investigateq.s ७7 

SHRIEK ADVANI: Shri Agar- 
walji what is youy Position in the 
Central Vigilance Commission in res- 
pect of complainant? If the compl- 
atnant or if the complaint proves to 
be false, is there any penalty, provid- 
ed? 

-_ SHRI AGARWAL: The Vigilance 
Commission “recommends to the De. 
partment where he is employed or to 
ihe police if he ig 4 Private person 
that they may file a case against 
him. In ¢he case of Departmental 
false complainant, he" can be . taken 
departmentally and in case of the pri- 
vate person, the Commission can’ re_ 
commend that. a complaint for a case 
may be filed against him but then the 
polica has to také"tHe action to collect 

‘ the evidence. 

SHRI L. K. ADVANI: So, this 
a Perhaps would be the case of its kind 

where the Lokpal, as you rightly po- 
inted out, has only recommendatory 
authority in respect of the Persons 
complained against, but in respect of 
the complainant, he has authority to sérid him to’ jaij for three years and 
can ask for Rs. 50,000 fine. In these 
circumstances, on the basis of your 
own experience, do you think there 
will be any complaint? 

investigate is the suo-moto by the 
Lokpal shoulg pe provided. Because 
in’ all likelihood the Private compl- 
aints may not be many because of the 
fear of punishment... It is. difficult, 
unreasonable also, to expect for a 
private person that he will be. able 
to muster evidence against a Minister 
and prove the charges. Jt will be very difficult for a private individual 
to do so. 

SHRI L. K. ADVANI: Now, Agar- 
walji because you have experience in this field, that is why TI have posed this question. To Say that complaints 
in such’ a situation ‘woulda’ not be 
Many is an undér-statement. ~ So far 
asl can see, T would think that any 
person who has a complaint—it is not 
easy for him to muster “evidence— 
would confine’ himself going to Mem- 
bers of Parliament or Members “of 
State” Jesislature. Raising’ 8 ‘matter 
in that way wodld’be a more simpler 
way rather than going to the Lok- 
pal: “So; in this sitti@tion apart from 
the difficultiés that’ have been poin- 
ted out by the Minister; T would once 
again pose a question which Upendra- 
Ji has “poseq@’ that “is ‘it ~“worth-while 
having Lokpal of ‘this king “which is 
supposed to be a reflection and which 
You have so strongly advocated in the 
context of mal-administration grie- 
vances whith have been totally ex- 
cluded from the purview of this Tok- 
pal and this’ situation has besn con- 
fined to only Ministers, that too ex= 
cluding the Prime Minister and Sup- 
reme Court judge or that kind of 
offite.- "Is the whole thing wort = 
while? Is the exercise “worth-while 
when there is likely to be no comp- 
Jaint or very few complaints? 

SHRI AGARWAL: No, Sir, the ex. 
beriment is worth-while, the 
Lokpal is worth-while because it also 
Says that Government 4 refer 8. 
complaint, may themselves refer a 
Case to the Lokpal. The Members of 
Parliament should compel the Gov- 
ernment fo refer a case to the Lokpal 
and then the power should also be - 



given to Lakpaj that he himself can 
investigate the case on his own. 

MR. CHAIRMAN: So, after ६ Tea- 
Break the participants can again as- 
semble. 

(The Committee then adjourned for 

Tea) 

(The Committee 
Tea) 

reassembleg after 

SHRI D. K. NAIKAR: When a 

question was posed to you by the 
Liaw Minister about the advancement 
of the position, as a result of the 
introduction of this Bill, you did not 
Say anything definitely about it. . The 
offences coming under Section 60 to 

7 of the Cr. P. C. and under the 
provisions of the Prevention of Cor= 

tuption Act aré those triable by Ma- 
gistrates under the ordinary proce- 

dure of the Cr.P.C.; and so far, not 

a single case against a public servant 
has resulted in conviction. Do you 
agree with this proposition? 

SHRI AGARWAL: ॥ do not know 
the factual position. 

SHRI D. K. NAIKAR: Many cases 
are not tried by the Magistrates at 

present, though the Ministers and 

MLAs are also held to be public ser- 

vants. Even when the sanction is 

given by Government, cases are not 
tried . 

SHRI AGARWAL; Here, the posi- 

tion is that the complaint is not in- 

dependently examined. No action is 
taken to launch ६ case, under the Pre- 

vention of Corruption Act. People 

make a complaint, and no action is 
¢4aken. The case is field. To avoid 

this, an independent authority — will 

now examine the complaint, and he 

will advise on whether action is to be 

taken, or not to be taken on it. So, 

by creating this institution, Govern- 

ment will bring about some confi- 
dence in the minds of the people. 

Whether or not the complaint will be 

proved, is a different matter. When 

it goes to the institution if the reeom- 
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mendation is to launch the case, if 

will be difficult for Government to 

Say no, Otherwise, there will be criti- 

cism, and adverse Press publicity. In 

a democracy, the pressure of public 
opinion matters a lot. So will the 
opinion of an independent Ombuds- 

man. - 

SHR] D. छू. NAIKAR; Under the 
earlier laws, no complainant was 

asked to deposit the money. But in 

this Bill, depositing of money is ne- 
cessary . 

SHRI AGARWAL: To avoid frivo— 
lous: complaints, some check is neces- 

sary. The amount may be made less. 

But there has to be some check. 
Otherwise, people wil] file a comp- 

Taint and forget about it. This will 
increase the work of the Lokpal, and 
waste his time. 

SHRI D. K. NAIKAR: You say 

that for avoiding frivolous compla- 

ints, this provision is necessary. Un- 

der another provision, the Lokpal is 

empowered to examine complaints, 

and see whether they are false or fri- 

volous. Without scrutiny he cannot 

éentertaim them. = What more powers 

do’ you want to give him? 

SHRI AGARWAL; It is there only 
to. avoid frivolous complaints. 

SHRE.D.;:K. NAIKAR;: Thai dis- 

cretion is also given to him. 

SHRI AGARWAL: if frivolous 
complaints are not filed, even that 

Stage °Of “scititiny will not be necés-= 
sary: 

SHRI Dy K. NAIKAR: Apart from 
the deposit, if an apprehension is cre. 

ated in the minds of the complainants 

viz. that if they are told that they 
wil} be jailed for three years, and 

that penalty would also be there, will 

it be helpful? 

SHRI AGARWAL: Somebody’s re- 
Putation is involved, when a baseless 
and malicious complaint is made. 

There should be a responsibility cast 

of
 

6,
 



On the complainant, if one wants to 
Make use of a public institution. The 
complainant should have Some reason 
to make a complaint, 

SHRI D. K. NAIKAR: Then inst- 
ead of protecting the morals, you 
would be giving more protection to 
the persons against whom the char- 
eS are made. 

SHRI AGARWAL: If com- 
plaints are proved to be true, action 
will be taken. The law provides for 
it. We are taking about action against 

eomplaints. 

SHRI D. K. NAIKAR: In the or- 
dinary law i.e. under IPC and Cr.PC 
such a provision is not there; and the 
complainant is not asked to make a 
deposit. Even punishment is not 
there. Under Cr.P.C., there is pun- 
ishment provided for false evidence. 
What is not provided there, has been 
provided here. Protection here is 
more for the public servant than for 
the complainant. 

SHRI U. ९. AGARWAL: One could 
Say: why ask for a deposit when we 
Say that if a complaint i, proved 
false, there will be punishment? 

SHRI 0. K. NAIKAR: The  con- 
cept of punishment refers to the 
harm inflicted by an authority on a 
‘person adjudged to have violated the 
norm. Here, you name a person as 
a dog and kil] him: 

SHRI U. 0. AGARWAL: I think 
that if somebody’s reputation js being 
hatmed, the person who so harm, the 
reputation, must also undettake some 
tisk of punishment. 

SHRI D: K. NAIKAR: It is a ques; 
tion of raising the morals and protec- 
ting people, and a question of eradi. 
cating corruption. 

SHR U.C. AGARWAL: But by 
making a false complaint, we do not 
end corruption, Otherwise, it would 
appear that honest persony W6re be- 
ing victimized “and the real culprits 
were not being punished’ 

2] 

SHRI D. K. NAIKAR: You said 
that the Prime Minister should be ex- 
eludeq altogether. Constitutionally, 
he cannot be governed by this Bill. 

SHRI AGARWAL: I do not know 
the legal position. 

SHRI D. K. NATKAR: In Karna. 
taka, the Lokpa] Bill, having been 
passed, is in force. Under that Bill, 
the Chief Minister is also’ covered, 
who 48 “the competen{- atithority; “to 
whom a report’is to be submitted. 
Can he take action against himself? 

MR. CHAIRMAN: “We ६७९ concer- 
ned with this Bill. He has already 
answered that. 

SHRI SHARAD DIGHE: You have 
mentioned that not only the Supreme 

Court Judges or the ex-judges or the 
persons qualify to be Supreme Court 
Judges should be appointed but also 
other persons should be eligible to be- 
come Lakpals. In that case, should 
it be left open saying that any citizen 
of India can become a Lokpaj or some 
qualifications should be laiddown for 
any other person to become a Lok- 
pal? 

SHRI U. C. AGARWAL: In Bri- 
tain, there is no qualification. In 
Swedan, there is also no qualification. 
In.U.K. also there is no qualification. 
But the person. is. to be appointed=in 
consultation withthe Chief Justice. 
In those countries, no doubt, they 
take into consideration, what type 
of a-person would.be more suitable. 
‘They do not believe in laying down 
all kinds of qualifications. On each 
occasion, they find out who would be 
the right man. Now, the question is 
whether we should leave it that free 
or we should make a very narrow de- 
finition or lay down. qualifications. 
Ultimately,-it depends on the appoin- 
ting, Authority. It is perhaps neces- 
sary not to--lay.down so. - many 
qualifications. 

SHRI SHARAD DIGHE: Basically, 
it appears ६0 be a judicial function. 
You have to-make investigations; than



you have to give a Teport and examine 
the witnesse, also. Then we have also 
ive him the ‘status of the Chief Jus- 
tice by way of a salary. For his 
removal, some procedure is laid down 
in the Constitution. In view of this 
basic structure of the whole Act and 
the status which we want to give him, 
nearly to the Chief Justice of India, 
don‘t you think that to allow anybody 
else than the Supreme Court Judge 
or ex-judge or a person who is cligi- 
ble to become a Judge of the Supreme 
Court, would be a dangerous proposi- 
tion? The status will be reduced, as 
far as that position is concerned. 

SHRI U. C. AGARWAL: This status 
does not depend upon a person or a 
category of persons but in the ‘office 

~ One holds or what is given in the law. 
The: mémbers of — various Tribunals, 
are not always ~ judges but they 
enjoy the status of the Chief Justice 
Election Commissioner or Chairman, 
UPSC, Controller - and ~ Auditor 
General) “also enjoy ~ high 
That depends upon the law. The pro- 
cedure need not be the court proce- 
dure’ih the strict sense; of course, 
natural justice has to be there. Even 
others can also apply their mind. 
C&AG also\appliés: his mind befére he 
Bives hig Report. He also énjoys a 
certain status, “He ig also removed by 
Parlidment. The removal ig like a 
Supreme iCourt Judge or a High Court 
Judge. So,the rerioval procedure or 
the status, etc. itis/aimatter of rele- 
vant law. For that;\one need not be 
a Judge;*The enquiry is not really in 
that. ‘sense—judicial: énquity. ‘Then 
he cai make a recoiimendation. It 
is not’a binding order, except jn the 
case of those who conimif an’ act of 
Contempt. “In ‘theli® cases; He ‘hag’ the 
po “ig a contempt’ of ‘his 
office, contempt of tie Lokpal, then 

“fie! can punish “them. But the other 
officers—Enforcement Officers, Tacome 
Tax Officers— that kind of enquiry 
they also hold. ; हक 

‘SHRI .SHARAD) “DIGHE:)/;Without 
ferdhcts ६०9 thescorhpetent authority, 

- af the Lokpal-ig: allowed! to take any 

i 

“tute or not to prosecute. 

Status. 

action, will it not create confronta- 
tion between this authority and the 
Prime Minister? 

SHRI U. C. AGARWAL: ‘Then 
again a decision ‘hag to be taken, I 
dont think there will be a confronta- 
tion <bécause. only sig cases Where 
the evidence is established, he 
will order a prosecution. Where the 
evidence ig strong, misconduct is bad, 
he may, of course, exercise his powér; 
he may give a binding recommenda- 
tion “of ‘prosécution: or he may leave 
it. In some cases he recommends 
some action, There may be a 
boarder line case where he leaves it 
to the competent authority to prose- 

I¢ could be 
in any way. 

SHRI SHARAD DIGHE: ‘There 
should be ® separate investigating 
call“available to the Lokpal, Accord- 

ing to this clause, is it sufficient? it 
€an appoint any Secretary. I think 

this clause will not cover था this: 

SHRI U>C. AGARWAL: Weill, that 
Teally is meant for office side, Ir that 
can be meant to include investigating 
agency, wel] and good: Otherwise, it 

should be separately mentioned that 
he may have a small investigating 
agency, Of his - own. + he should 
also. have the - opportun ity to secure 
the services of the investigating agen- 
cies as the law already provides. 

of 

SHRI SHARAD DIGHE; That is all. 

SHRI BRAJAMOHAN MOHANTY: _ 
‘The present legislation is a very 5 
serious piece of legislation the object 
of which is to eliminate corruption. 

You. have expressed; the view that the 

courts. would make recommendations. 

How do you, suggest it? How to make 

the recommendations binding? 

SHRI U, C. AGARWAL: His re- 
~. commendation—the Lokpal’s I mean— 

Would be tothe competent. authority, 
in. the report, . It canbe. said that his 
recommendation. or some of _ his re- 
commendations, where he feels that 

i 
| 
| 
| 
|



actién must be taken he can make 
that recommendation binding 

SHRI BRAJAMOHAN MOHANTY: 
If itis a recommendation, it is aire- 
commendation. 

> SHREU;C.cAGARWAL: -They it 
need not be called recommendation 
His report can be a-directive. 

SHRI BRAJAMOHAN MOHANTY: 
I would like to be enlightened on 
three ponits,.Oneé. is. about. the sanc- 
tity of the order given by the Lokpal. 
Secondly, persons who are often 
involved —_ in any ‘impropriety~ or 
against whom the ‘charge has béen 
substantiated; that théy are “guilty, 

should théy be completely eliminated 
‘from {he political force or how should 
they be handled? Thirdly, please gée 
Clause 9(2) which says that the 
Lokpal shall not “inquire ints Zany 
matter: witich has! beefareferred ator 
inquity—under=the Corhmissiong of 
Inquiry» Act; 4952, or any. zecommen- 
dation qwithoutchis pridrsconcurrente. 
You gee Clatse also. You know 
about thé -orders given: by thé!Com- 
missioner of inquiry, They are 
treated: tas prima facie « conclusions, 
and subject to further inquiny by the 
competent authority. So, ag such, it 
has 707 sanctity.. In that background 

=qwhat is.the_.sanctity. attached t ii 
_ Lokpal’ss recom: ne r Fa 
ings? Ts it less $ fee the finding under 
the Commissions of Inquiry Act, or 
has some conclusiveness in it? 

I would also. invite . your attention 
to Clause.i6; which is ¢ategorical. The 
‘Complaint’;.must~ specify that the 

public functionary has committed. an 
- offence punishable under Chapter 9 of 
--the IPC or.under the Prevention of 
Corruption 230 .7947. You know ee 

e these are cognizable offences. 

proble 
substanti 

Corruption Act, which hag to be made 

out. So, “ate recommendation will be 

{0 prosecute. Removing from the 
Council of Ministers or refusing him 
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a ticket next time, all {hose are politi- 
Cal actions and not permissible, The 
offence has been’ made out. And they 
are all cognizable offences Only ac- 
tion open is prosecution. So, I would 
like to know about the sanctity of 
the report. 

Suppose, the Lokpal reported against 
him because He is one of the members 
of-the Counci] of Ministers. You are 
thinking of appropriate perspective 
namely, mis-conduct. It js a criminal 
offence, purée and simple. So in that 
ease the only way Open if- it igisub- 
Stanitiated; is’ to prosecute Suppose, 
the Lokpal «submits the report and the 
findings, where further investigation 
has fo be miadé. It Gs an inquiry by 
the court, We “have seen “under 
Clause 9(2). Lok Pal ¢ar’ also’ re- 
fer the matter to the Commissioner 

“of Taquity. What ig the sanctity 0 
कहर findings of the Lok Pal) 5 Whe- 
ther,oit ig Tot a prima facie case or 
iot; “<I wang 4p - know. Secoridly 
after ‘he finds that the complaint 
“hasbeen ~ substantiated, the — only 
“Course” open will be prdsecttioni 

SHRI -U.-C.- AGARWAT:: This. sc- 
heme visualises an independent autho- 

amity: to examine the. complaint’ 6f cor- 
~xuption. At the moment theya is no in- 
edependent agency. ‘That independent 
agency. may be the Commissioner ang 

~hé andy" comesto' the conclusion that 
there'ijs case for-prosecutiog; and he 
makes)a - Técommendation--to that 
effect: E : 

SHRI BRAJA MOHAN MOHANTY: 
Can he withhold that recommendation 
to_prosecutes? 

oSHR U, C.-AGARWAL: The e- 
commendations would” 92:80 -prose- 
cute:- But then -the competent autho- 
rity may accept, or may ‘not accept. 
Or hé may find goed feasong Why he 

~ committed or he may think that ther. 
is ho- mala fide. ~The Lokpa] may fee! 
that: there is mala fide; There may be 
impropriety but no mala: fide: - 

SHR) BRAJA MOHAN MOHANTY: 
Is. it open to him?



SHRI U. C. AGARWAL; Once we 
say that the competent authority has 

to decide, it is open to him, But if 

it is decided by Parliament that his 
position has to be binding, then he 

has only to file prosecution. It is 
left to the Committee. As such, jt is 

not binding. What I suggested in 

answer to another question is that 

the recommendation can be a bind- 

ing law or a diretctive where the Lok- 

pal 56 decide in any case. He may 

leave it to the judgment of the com- 

petent. authority in other cases, where 
lhe is one hundred per cent satisfied 

that there is a case foy prosecution he 

gives a diretcive. Where he is not 

Satisfied fully, but he has a strong 

suspicion; or a strong probability the 

probability that. perhaps mala fide 

action has been taken, he may like to 
examine it. Cross-examination etc. 

to_a lengthy procedure, Then it can 

be left..If he finds a strong prima 

facie case he may leave it to the com. 

petent authority to take a fina] view. 

SHRI BRAJA. MOHAN MOHANTY: 
Another point is, suppose a person is 

found guilty of the offence. What 

punishment should be given to him? 

SHRI.U. c. AGARWAL: Recom- 

mendation so far as the criminal ac- 
‘tion ig concerned, the punishment has 

to be on the basis of Court judgment. 
Othey thigs are left to the Prime Mi- 

nister, the competent authority in 

this case, to decide. For example if 
somebody is found guilty he coulq be 
dropped if there is not sufficient evi- 
dence to prosecute. 

SHRI BRAJA MOHAN MOHANTY; 

Temporarily dropped and he will con. 

test-again. What is the practice be- 
ing, followed in other countries? 

SHRI -U, 0, AGARWAL: . Regard- 

ing contesting, again; there is no pro- 

vision.. Unless he is punished crimin- 

ally under the: Representation of the 

Peoples Act, he can. contest. Other- 
wise, it is a politica, decision. Really, 
public opinion will be created through 
publicity. The strong support for 

I8 

this legislation would be the public 
opinion. This public opinion would 

be based on the basis of a decision of 
an independent authority. The public 

opinion without any decision is just 
hearsay or may be baSed on rumour. 
But if independent authority has found 
a person to have committed mis- 
conduct and yet no action has been 
taken, the public opinion would be 

very strong and very injurious to the 

party in power. Finally, the compe- 

tent authority may not be able to 
brush aside the recommendation. 

SHRI BRAJA MOHAN MOHANTY: 

Another thing is about the effective- 

ness of Lokpal Enactment that is un- 

dey operation in different States. 
Have you examined this; ang if not, 
why not? 

SHRI ए. C. AGARWAL: A. study 
has been made by an independent 
agency, which I have referred to in 
my article. They have found that 
they haye mixed up the grievances 

arising out of the maladministration 
or allegations of malpractices. 

MR, CHAIRMAN: In the article, 

you have suggesteq two things. 

SHRI U. C..” AGARWAL: Those 
are two different thitigs, That is the 

"view of the people who have done 
research on this. ; 

SHRI P. N. SUKUL: Will you 

agree with the suggestion that a Go- 

vernmént Servant should also be per- 

mitted to file a complaint? Secretary 

to a Minister or Personal Assistant to 
a Minister knows whether he is cor- 
tupt or to what ‘extent he is corrupt. 

Do you agree that he knows the things 

as much and as well as that person? 

MR, CHAIRMAN: He ear pass on 
the information through somebody 
else to file a complaint. 

SHRI P. N. SUKUL: Do you want 
him to behaye like a political man? 

&
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SHRI U. C, AGARWAL; It will not 

be conducive to discipline. There has 

+o be mutual trust amongst the peo- 

ple who work together. I do not 

mean the trust of malpractices, but 

the general trust and confidence in 

each Other will be undermined if one 

feels that somebody is keeping a 

watch over him. The administration, 

to that extent, will not be very 

smooth. There may be some politica] 

controversy and Govt, servants should 

be kept out of such things, 

SHRI P. N. SUKUL; As Chairman 

said, from your article, it seems that 

you prefer to have Lok Adhikari in- 
stead of having Lokpal. 

SHRI U, C. AGARWAL: Lok Ad- 

hikari deals with the public grievan- 

ce cases which may relate to delay or 

May be of a-discriminatory nature, 

like some discriminatory treatment in 

the allotment of DDA flats. There 

May hot be any corruption or malp- 

ractice as such. Somebody hag shown 

some fayour. Such cases are to be 

dealt with by Lok Adhikari. 

SHRI P. N. SUKUL; Discrimina- 

tory cases can be filed in a court of 

Jaw. 

SHRI ए. 0. AGARWAL; Tt will be 

a Jong drawn out process. 

SHRI P. N. SUKUL; Do you mean 

to say that Lok Adhikari would be in 

addition to Lokpal? 

SHRI U. C. AGARWAL: Lok Ad- 

ikaris woulg have to be many and 

not one and different from the Lok- 

pals s-- = 

SHRI RAOOF VALIYULLAH; The 

point that was repeatedly made by 

several of my colleagues is that this 

‘Bill at present is quite vague against 

the complainant, Now if you go thr- 

ough the various: Clauses, you will 

notice that there ig a Clause 27 which 

speaks about the rewarg and compen- 

‘sation, While’ “the penalty is speci- 

fied; the reward and . compensa- 

Aion is not specified. The penalty 

should be left to the Lokpal. The 
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reward and compensation should be 

specified so that there would be more 

complainants who can come out dar- 

ingly and say that this man is cor- 

rupt. Do you agree with this? 

MR, CHAIRMAN: He wants com- 

pensation to be specified, 

SHRI U. C. AGARWAL: It all de- 

pends upon the nature of cases, It will 

be very diffcult to say. The penalty 

should not be defined and should be 

left to the Lokpal. It can be a fine 

or imprisonment or both for making 

a false complaint. At the moment, 

the law lays down a minimum sen- 

tence of one year and a minimum fine 

of Rs. 50,000|-. It is deterrent, The 

quantum may be teduced, There must 

however, be some deterrent against 

false complaints. We must also see 

from the angle of the honest man. 

SHRI RAOOF VALIYULLAH; This 

Clause be totally deleted, Clause 44 

says: 

“that the complaint is frivolous or 

vexatious or is not made in good 

faith the Lokpal shoulg dismiss the 

complaint after recording its rea- 

sons therefor and communicate the 

Same to the complainant and to the 

competent authority”. 

SHRI U. C. AGARWAL: People 

may not have the sense of responsibi- 

lity. 

SHRI BIR BHADRA PRATAP 

SINGH: The Ombudsman deals with 

the services whereas this Act deals 

with the Ministers. After putting 

the complaint in the box it is taken 

but by the Ombudsman and he ex- 

amines it whereas in this country 

article 3 is there. So far as the 

complainant is concerned, there 5 

a complete code. Appeal and all the 

other things are there. But so far 

as the person for whom the Act is 

meant everything is left vague. What 

shall be the specific role of the pres- 

cribed authority? Is it possible that 

he is to decide as to What course of



action has to follow? If that is the 
possibility, then why not, select an- 

~ other “authority -as prescribed autho- 
- fity? So far as the procedure to pun- 

ish a man who is found guilty by 
: the Lokpai is concerned, if we have 

to follow the same course of law, 
then why to take the enquiry from 
such a big judge and put it in an 
ordinary -eourt of law? Can you sug- 
gest any other way after this ~ en- 
quiry? What is your opinion about 
the prescribed - authority’s function- 
ing; his decision making power ~ and 
about the procedure that is to be fol- 
jowed: in‘ order 40 implement the fin- 
dings given: by- the: Lokpal? 

SHRI U..C.. AGARWAL: T have al- 
ready given my $ on if, Here 
the Lokpal’s findings go asa tecom- 
“mendation to the competent. autho- 
rity. _ Here the competent authority 
is, the Prime; Minister -heeause— the 
Councij, of- Ministers. are -involyed. 
Under our scheme of administration 
if is the appointing authority which 
can.take- action - against the person 
foung guilty by the Commision. Here 
the. Prime. Minister is. the appointing 

authority... Nattiarlly, the -recommen- 
dations “go.to the Prime... Minister. 
The recommendations in. some cases 

Could be a directive to this competent 
uthority or in some ‘cases left to him 

The-doubt, is; -he-may er may noi. act 
Where in. such a situation the stren- 

gth of the schedule lies in the public 
opinion. If the Lokpal has indepen- 

dently concluded that the complain- 
ant has substance and there is some 
malafide, thei it will be very difficult 
to brush aside that recommendation 
by the competent authority: In these 

islations although the language is 
there is an element of compul 

S| Moreover, the reports are to be 
laid before Parliament 

SHRIMATI BASAVA RAJES 
WARI: Before the Lokpal ©recom- 

Is. any penal. action against any 
“person, T féel the Heéted person 
should 58 given an opportunity to 
say whiat he wants to say 
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SHRI, एं . 6. AGARWAL: The law 
already provides for that 

__SHRIMAT] BASAVA _ RAJES- 
WARI; Are there any instance of 
any. persons having been. convicted? 

SHRI U. C. AGARWAL: To the 
best of my Knowledge, there has been 
mo case of= prosecution, Only the 
politica? punishments are there: 

SHRI C.. MADHAV “REDDI: With 
regard to the _ disagreement of the 

Prime Ministe; with the report, you 
Said that. the feport comes Before Par- 

~Hament. -i,-i8 ofly an annual: report 

which comes“béfore” Patiiament and 
it may enumerate a number of cases. 

W*Theré-is “an opinion- exprésseg earlier 

~thatSin-evety “casé of ~disagreement 

“He depore sould 56 pldted “before 
Pafliament= “what” is your “opinion 
on that? न 

SHRI Ulm AGAR WAL? wins the 

other = levislation: there °arez provisions 
ecto ahake special reborts: apart. fram 

annua] irepotts. ~OMmbudsiiian ."=-dan 
make special reports where he has 

reasons to believe that- action will 

not ba taken-dn his veport? Th ‘other 
countries, there is a parliamentary 

committee ~which. deals with the -Om- 
budsman’s report. 

SHRI 62 MADHAV REDDI:—= Do 
you ~ thik thatstieh a ‘provision 

should be there? E 

s=-SHRE-U.. C. AGARWAL: Tt will 

_impfove the Jegislation. It should ‘be 

a desirable provision to provide for- 

special Reports to Parliament and 2 

Parliamentary Committee -to deal 
with.the Reports of the Lokpal. 

SHRi_.C; -MADHAV, REDDI; 
ig your view. regarding limitation? 

Do you think it should. be. that long- 
sor it should “be. three. years? 

SHRI Ule-C. AGARWAL: Per 
~Hapeithas been képt five years =be- 
eause: the term vf <the legislature. is - 
five years. 

What: 

2 
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SHRI 0. MADHAV REDDI: Is 

there any other logic also? 

SHRI U. C. AGARWAL, That 

is the logic because the term of the 

legislature is five years: In other 

countries it is two to three years. 

SHRI C. MADHAV REDDI: We 

would he proceeding against the ex- 

Ministers also, 

SHRI U. C. AGARWAL: Thaj is 

a part of this legislation. The law 

PAI 

provides that a complaint can be fil- 

ed within a period of five years. The 

limitation period is five years be- 

cause the term of the legislature is 

five years. 

MR. CHAIRMAN; So thank you 

very much. We will now assemble on 

l5th July at 3.00 p.m. 

(The Committee then adjourned) 
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MR. CHAIRMAN: Hon. Members 
may recal] that we had decided to 
call the representatives of the Bar 

Council of Indig to take their evi- 

dence. But they wanted time. They 
have suggested 24th July or a subse- 
quent date. Now the representatives 

of*the Indian Institute of Public Ad- 

ministration have come. Prof. Shu- 

kla and Dr. 8. 5. Singh will record 

their evidence. The memorandum 

sent by them has just now been cir- 
culated among the Members. 
request them to speak about their 

memorandum in a nutshell, 

MR. CHAIRMAN: Before we pro= 

ceed, may I draw your attention -. to 
Direction 58 of the Directions by the 

Speaker which reads as follows: 

“58, Where witnesses appear be- ~ 

for a Committee to give evidence, 

the Chairman shall make it clear to 

the witnesses that their evidence 

shall be treated as publie and is lia= 

ble to be published, unless they 
specifically desire that all or any 

part of the evidence given by them 

ig to be treated as confidential. It 

shall however, be explained to the 

witnesses that even though they 

might desire their evidence to be 

treated as confidential such evidence 

is liable to be made available to 
Members of Parliament.” 

PROF. K. 8. SHUKLA: Thank 

‘you Sit. Our first point is about the 

deletion of “Elected Members”. Tt 

should read “Members of Parlia- 

ment” and not “Elected Members”. 

SHRI P. N. SUKUL: Do you mean 

to say that it should include the no- 

‘minated members also? 

PROF. K. 8. SHUKLA; Yes, Sir. 

There is no provision for Sah Lok 

‘Pal or Up Lok Pal. We fee] that one 
post of Lok Pal is not enough. . At 

Now L.. 
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~~ least two more posts of Sah Lok Pal 
or Up Lok Pal should be there. The 
term “Public Functionaries” should 

be ptoperly defined or elaborated. 

Our next point is about the scope 
of functions. This is in accordance 
with the questionnaire which has 

been sent by the Committee. The 
scope of functions of the Bill is res- 

tricted. This may include complaints 
of Mis-conduct> grievances, —allega- 

tions, mal-administration and _ abuse 

of power. We would like to suggest 
that the Heads of Public Undertak- 
ings or Government Companies may 
also be included in the Bill. The 

qualifications for the Lok Pal and Up 
Lok Pal should be that the  =person 

who will occupy that position 
should have been or should be the 

Chief Justice of India and is or has 
been a judge of the Supreme Court 

respectively We ‘have. -suggested 

that one Up Lok Pal should be or 
has been a Sécretary to the Govern- 

ment of India or the Chief Secretary 
of a State. 

Our next suggestion is that the 

public servants may also be allowed 
to make complaints to the Lok Pal. 

The decision to conduct an inquiry 

should be taken by. the Lok Pal. How- 

ever, when they conduct an inquiry 

in open, the reasons for enquiring in 

open should be ‘recorded and there 

should be a mandatory provision for 
this. 

We have conducted ६ study am- 
ong Lok Ayuktas in ten States. On 
the basis of our discussions with them 

and other functionaries in the State 
and other informed persons, we have 

formed an opinion that the Lok Pal 
should have an infrastructure of his 
own with the administrative control. 
Other Government agencies or Gov- 
ernment offices could be invited or 
could be called to assist the Lok 
Pal from time to time. The Lok Pal 
should be given the Constitutional
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Status. We feel that ig the Lokpal is 

given the Constitiitional Status, he 

will. have greater credibility, respec- 

igbility and administrative stature. 

DR. S. S. SENGH: In addition to 

the points covered and just stated be- 

fore all of you by Prof. Shukla, - व 

would like to cover only three points 

which are not covered “by the provi- 
sions of the Bill. 2 

The first one is about the suo motu 

power of the Lok Pal, There ig no 

Such provision under the Bill in the 

present form where the suo = motu 

power ig given to:the L6k-Pal:¢o initi- 

ate am inquiry of investigation, But 

type of power ig néedéd looking at 
the-nature ‘of responsibilities, the high 

officé and “the independence which 

has been given or desired to be given 

to such an institution. So we feel 

strongly that such type of power is 

very much desirable for this institu- 

tion. 

Our secong pointis about the pro- 

vision of filling up of the vacancy. Tf 

fhevSlis q vacancy in the office of ‘the 

Lok Pal, under the present Bill there 

js No provision with regard to the 

time limit for filling up of that vacan- 

there shoulq be a provision 

to this effect in the Bill. 

PROF, K-S.“SHUKLA: We would 
like thaj-this post-should-be filled in 

within a period of six months. 

DR. 8. 8. SINGH: I have just tried 

joodraft ‘aq additional clause ‘after 

Giduse® Gof the’ present Bill, which 

reads as: a 

“a vacancy occuring in the office 

_..of the Lok Palo: Up Lok Pal by 

_-yenson of his death, resignation or 

_-gemoval.shall be filled in as soon 

=as possible. but-not later than 6 

“months from the date of occurrence 

of such vacancy”. 

= We fee] that-there shoulg be a spe- 
cifie provision under the ५ Bill,as to 

who will look after the work of the 
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Lok Pal/Up. Lok Pal when his office 

is vacant or when he is on Jong of 
30 days or more. This provision is 
required to be inserted in the form of 
a sub-clause after sub-clause(l) of 
clause 5. It should read ag under; 

“Te the office of the Lok Pal or an 
Up Lok Pal becomes vacant or if 

the Lok Pal or Up Lok Pal is by 
Teason of absence or for any other 
‘reason whatsoever, unable to per- 
form the duties of hi; office, those 

duties shall, until some: othe; per- 

Son appointed under section 3 en- 

ters upon such office 07, ag the case 

may .be until the Lok Pal.or such 

Up Lok Pal resumes his duties, be 
performed:— : 3 

(a) where the office of the 

Lok Pal. becomes vacant-or where 

hoe ig unable io perform the duties 

of his office, by an Up Lok Pal 

as the President of Indig may by 

order direct. 

(b) where the office of an Up 

Lok Pal becomes vacant Or where 

ha is unable tc perform the du- 

ties Of his office by the Lok Pal 

himself, or if the: Lok Pal 80 

directs by the other Up Lok Pal.” 

These are our suggestions in addi- 

tion to the I6 ~ questions that have 

een raised ih the questionspire ‘of 

the ‘Committee. ” : 

MR, CHAIRMAN: So you have com> 

pleteg your submission. Now the 

Members will ask certain clarifications 

and questions from you. é 

SHRI PARVATHANENI UPEND- 
RA! T want to draw your attention to 

page । item 2, Here while defining 

the ‘public functionary’ you have 

said public functidnary may mean 

Minister. MP. Sécretary, Head of 

Public Undertaking ang Government 

Company. Now in certain States the 
Chief Ministers ate not covered by 

the Lokayukta, Do you feel that they 

should be covered by Lokayukta or 

they should be covered by Lokpal? 



Should we have one National Law 
where Chief Ministers cay be includ- 
ed ang they need not be covered un- 
der Lokayukta? 

PROF, K. S. SHUKLA: There 
Should be uniformity. Either all Chief 
Ministers should be included op they 
are not included. 

SHRI PARVATHANENI UPEND. 
RA: In case they are not covered 
in the Lokayukta should We put 
them here in the Central Act? 

PROF. K. 8. SHUKLA: In the 
States where they are covereq by 
Lokayukta they will (have to be 
taken out from there and brought 
to Lokpal, 

SHRI P. N. SUKUL: So you pre- 
fer them to be covereq undey the 
Lokayukta. 

PROF, K. 8, SHUKLA; Yes, they 
should remain ty be covered under 
the Lokayukta. 

; SHRI PARVATHANENI UPEND- 
RA: Now I will put you another 
question, I invites your attention to 
Page 4—~item 7. You have said that 
public servants should be allowed 
to make complaints to . the Lok Pal. 
Don’t you think that j; will leag to 
indiscipline among the services? 

PROF. व, §,.SHUKLA; Thi, sug- 
gestion We have made because _ the 
public servant has more precise and 
intimate knowledge of the various 
acts being done. T, case we do not 
give him this right then he may. be 
approaching Members of  Parlia- 
ment that such and such point may 
be raised in the Parliament. So our 
point is why shoulq you give that 
Kind of scope fo such a public func- 
tionary? . 

SHRI PARVATHANENI © UPEND- 
RA: Then how do you take care of 
the discipline aspect in the services? 

PROF. छू, S, SHUKLA: For that 
Conduct Rules are already here. 
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DR. 8. 8, SINGH; May I also ada 
that there are varioug provisions um 
the Bill which will take care of 
the discipline aspect. There is pro- 
vision of imposition of penalty 
and imprisonment, He will 
be treated on equal footing — with 
the common .man, So our suggestion 
is that why. should he be — debarred 
from making complaints? 

SHRI PARVATHANENI ‘UPEN- 
DRA: Do you think it is conductive 
for 8 public servant to make com= 
plaints againgt the Minister incharge 
ot the same Department? 

PROF, K.-S. SHUKLA: The pub» 
lic: functionary will be making com- 
plaints to the Lokpal and the Lok- 
pal. wil) be maintaining secrecy, 

SHRI RAM SINGH YADAV: 
Sometimes the official himself may 
be a corrupt officer and even then 
he may make complaints againg: the 
Minister to the Lokpal. 

PROF.-K.S. SHUKLA: A public 
functionary can make complaints 
under. the Lokayukta Act. 

SHRI PARVATHANENI UPEND- 
RA; Under the Lokayukta Act the 
Government servants are not allo- 
wed. to make complaints, 

PROF, K.S, SHUKLA; Our point 
is why should she be debarreq from 
such a right. 

SHRI RAM SINGH YADAV: 35 a 
¢citizey a person hag full. freedom 
but when a person joins Govern- 
ment service then this freedom has 
to be curtailed to some extent. He 
has to keep the secrecy Gf the’ irfor- 
mation available with him, A Min- 
ister also ‘takes oath undey the Con- 
stitution. Now many important and 
Secret’ information are kept with 
the Secretary. If a Secretary can 
make a complaint against the Mi- 
nister then the informatign: which is 
sometimes not even in the know- 
ledge of the Minister, the Secre- 
tary has a privilege to make the



‘complaint against Him at any time. 
Shoulq this upper hand be give; to 
“the Secretary? 

PROF, K, S. SHUKLA: Now, about 
any person who is making a comp- 
laint, we should not take him’ to be 
4n irresponsible person. A person 
will bp making a complaint with afl 
Sense of responsibility. If we put 
this bar: then we question his right 
to complaint. 

SHRI RAM SINGH YADAV: Since 
the Governmien; ‘servant hag also 
taken the oath’ of secrecy - and’ “all 
the information is available with 
him and he hag {9 maintain secre- 
cy can he be alloweg to make com- 
plaints to the Lokpal? 

PROF. K.-S. SHUKLA: We felt 
that one of the major considerations 
was that public servant has been se- 
lected through a particular proce- 
dure. He is not inferior intellectually, 
conduct-wise, ang so on, Government 
servants are responsible persons, On 

the contrary, there are certain rules 
and regulations already available 
which restrict his actions, -! think 
the public servants should behave in 

a more responsible manne, than 
most of the othe, people, who can 
act irresponsibly. Haq they been 
acting. In an irresponsible. manner 
in the Government 0 India, the 
Secretariat, there would have heen 
& chaos, : 

SHRI RAM SINGH YADAV: Sup- 
pose a clerk working unde; you 
complained. If a statdtory power is 
siven to him, whether you will . be 

able to function jn. your office? 

PROF. K. S. SHUKLA: Op the 
contrary, I will be keeping my con- 
duct so eléay ag not to give “him an 
opportunity to make a complaint: 

SHRI PARVATHANENI UPEN- 
DRA: You had said that you are in 
favour of ‘no fee’ approach. If there 
is no fee, anybody can write _ one- 
line. complaint. Then there will he 
‘a lot of baseless complaints. 

PROF. K.S/ | SHUKLA: I,” our 
study about the Lokayukta, We felt 
that a citizen may not be able ३६० 
know the intricacies of the Govern- 
ment functioning, Therefore, he 
may not be able to collect as much 
proof as is required. Buz he hag got 
a feeling, certain ideg or certain in- 
formation, So, should we not. allow 
him? In the present economic 
structure a person May be earning 
Rs. ,000 per month and a © large 
majority is like that. We are not 
giving him an opportunity to file a 
complaint although he hag 4 very 
serious complaint to make. He can- 
not afford to send Rs. 500 with the 
‘complaint and keep hig’ family 
Starving for the whole month. So, 
keeping in view that a large majo- 
rity of people in India are “poor, if 
they have any doubt, let it be -veri- 
fied by a proper functionary. 

SHRI PARVATHANENI UPEN- 
DRA: You say the staff working un- 
der the Lokpal will scrutinise — such 
complaints? 

PROF. |K, 8. GHUKILA:- Yes,they 
will take care of that. 

SHRI पक्ष 26 Le BHAGAT? ‘You 
must have made a study: What is 

~ your -impression about ‘the Lokayuk- 
tas who have been appointed ip cer- 
tain States? 

PROF, K. 8, SHUKLA! We have 
certainly undertaken q study. It is 
already with us. Sir, the Lokayukta 
institution ig very effective in some 
States whereas jn others it is not 
very effective, It very much depends 
on who exactly ig ‘occupying ~ the 
position of Lokayukta. The institu- 

tion has given result and public are 
very satisfied with the institution. 
The. institution has not been able to 
create an impact in the States where 
proper enactment are not there 
as it has been able to-do in other 
States 2 नल रे fi 

SHRI H. K. L. BHAGAT: Would 
you Say that the institution a



whole in. different places, by and 

large, has not succeeded in creating 

the desired impact? 

“PROF. K. 5, SHUKLA; Sir, we eel 

it has succeeded. The desired impact 

will be there... 

SHRI H. K. L. BHAGAT: What 

impact would you expect from Loka- 

जात? j 

PROF, K. S. SHUKLA: Sir, basic- 

ally this institution has been created 

for public men: It has been able to 

ereate ६ certain fear, They are cau- 

tious in their approach. Even public 

functionaries are cautious in. their 

approach. It has been able to create 

a kind of psychological. climate:. It 

hag also been able to try certain cases 

—in one or two States,-even’ Minis- 

ters. 

SHRI H. K. L. BHAGAT: What is 

the main objective for which. the 

Lokayukta was created? 

PROF. K. S. SHUKLA: Sir, the 

main objective is to keep the public 

life clean and, therefore, to keep a 

watch on the actions and the deci- 

sions... 

SHRI H. K. L. BHAGAT: How far 

that purpose has-been served? Would 

you say that because of the Lok- 

ayukta. the public life chas become 

purer? 

PROF. K. S. SHUKLA, Sir,.7 do 

not know what was level of corrup- 

tion in “public - life . exist. I ..can’t 

say whether it has cleaned or not but 

we can say,.that, it has created an im- 

pact on at least the public men. They 

are cautious in their: approach. 

SHRI प्र, K. L. BHAGAT; My 
friend was asking about the frivolous 

romplaints, You have said that a 

man should be punished only if it is 

proved that he has deliberately made 

_ 8 false complaint, You know _ ६ 75 

mot easy to prove the false complaint 

made deliberately. As a Minister, } 

receive complaints some 08, which. are 

_correet, 
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Making false as well as correct.cam— 

plaints is the process. Are you very 

sure that what is supposed to be kept: 

secret will remain secret? By the 

time a judgment is given by the Lok- 

pal, the man against whom the com- 

plaint is made will be. finished. You 

are suggesting involvement of: res- 

ponsible functionaries. I am talking 

of practical considerations. There 

are so Many. innocent: people: being 

attacked. When a person makes a 

complaint, it should be presumed 

that he- does that with full knowledge 

ang satisfaction; no question of ‘deli- 

berately’. He must be punished if it 

is false, A person should make 8 

complain, only when he is hundred 

per cent. sure. What are you 

gesting to safeguard the reputation 

of an jnnocent man? 

PROF, K. S. SHUKDA: Firstly, 

everyone may not be that organized, 

articulate. and may not have proper 

source of information: 

>SHRI-H. K; be BHAGAT: Do you 

fule out the possibility of s0 many 

complaints: by: proxy? 

PROF. K. S. SHUKLA: This insti- 

qution wil] provide him another 

forum. Secrecy of proceedings: has 

already been highlighted. Moreover, 

the Lokpal has been, authorised to 

say that this particular portion will 

be published and will not be pub- 

lished, “This provision is already 

there. ‘The Bill takes’ care of that. 

There are functionaries in the yudi- 

ciary_and police: let them scrutinize 

the complaints, If there are, say, 

{000 complaints; let those be struti- 

nized and only ten may be proceeded 

with. Nin@ hundred and ninety will 

automatically be disposed of. A 

number of provisions are already 

there. 

SHRI. PARVATHANENI | UPEN- 

DRA: What is the percentage of १६ ५ 

volous complaints with the Lokayuk- 

tasty है 

PROF. K. 8. SHUKLA; We are not 

aware of that, and we have not been 

told. also that jhe Lokayuktas have 
been dealing with false complaints. 
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SHRI H. K. L. BHAGAT: You are 
judging the efficacy of the institution 
by the statement that they have dis- 
posed of the complaints, not from the 
nature of the complaints or the num- 
ber of complaints. 

PROF. K, 8. SHUKLA: If we are 
appointing a high official*of this sta 
ture, a certain amount of credibility 
has to be given to this office. 

SHRI SHARAD DIGHE: You have 
suggested that there should’ be ‘power 
for the Lokpal to procéed suo motu 
The very idea of establishing this in= 
stitution is to establish a machinery 
for redressal ~ of public grievances 
Why do you want to give this power 
to, Lokpal? On what material can 
he ‘proceed? “On ‘eWspaper réparts? 

DR. 8. 8, SINGH? "The very लक 
cept “of sua motu power is~inherent” 
in the concept of Ombudsman itself 
of which Lokpal is a part and~the 
Ombudsman was defined by the In- 
ternational __Ombudsman Steering 
Committee and proceeding on its own 
is considered within the “ambit of the 
Ombudsman institution. . Moreover, 
in. three or four similar Acts such 
type of power is already there. In 
addition to that in the previous Bills 
of 3968, 4977 and 4977 there was al- 
ready a suo.mott provision. _ 

PROF. N..G, RANGA* “That does, 
not, justify -this. 

0998, 8. 8. SINGH: But “that “gives 
us a. thinking. Then, there jis a limi- 

“tation on the suo motw s power. 
Whenever the Lokpal initiates pro- 
ceedings on its own, he should pre- 
Pare .a» Statement, forward it to the 
competent authority as well as to 
the person against whom the enquiry 
is. going to be- instituted, 

SHRI “SHARAD DIGHE:. How does 
Ke get that material? Nobody may 
own it. 

SHRI RAOOF VALIULLAH: And 
if the complaint ‘is false)= 72772 
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DR. S. S. SINGH: There is already 
a provision of the remioval “of Loek=" 
pal. It may be construed a mis- 
conduct. 

SHRI SHARAD DIGHE: You have 
suggested that’ the vacancy” be" filled’ 
in six months or in his absence sOme- 
body should act. What makes you 
think that? It is not an institution 
which is ¢o perform day to day duties, 
so that if it is absent, then the whole 
thing will” collapse. Nothing’ will 
happen like that. Vacancy does not 
mean that we must immediately fill 

ig up; he can be appointed within a 
reasonable time, another man can be 
appointeg as and when vacancy 
arises. So, if there is casual absence, 
nothing happens because day-to-day 
duty is not there at all. = 

DR. 8. 8. SINGH: On the basis of 
our experience and the working of 
the Lokayuktas in different States, 

we are of the ovinion that there is 
day-to-day duty ang the Lokayukta 
andthe Up-Lokayukta’ sits“‘in “fhe 
office and there are written com- 

plaints. There is one point more in 

this ‘connection. ‘There is a specific 

provision similar to this regarding the 

filling of vacancies of the Lokayuktas 
recently added by amendment. under 
the Madhya Pradesh Lokayukta and 

Up-Lokayukta Act, i.e: Clause 2(c) 
This has been recently added by the 
986 amendment, which got the assent 
of the Governor on. 4th June, i987. 
But, the authorities, which are inte- 
rested in makjng this. institution 
strong, efficient ang independent, are 
feeling that such type of provisions 
should be incorporated within the 
legislative frame. 

PROF, KS. SHUKLA: Sir, one 
point T would like to clarify about 
this. There are two sides’ Of your 
question; one is filling wp of vacan- 
cies. We found in our study that in 
some States the vacancy of Lok- 
ayukta has ‘not been filled up for 
more than a year or two and, there- 
fore;as a-~consequence .of this .. the 
Madhya Pradesh, Government has 
come with an amendment that. this



vacancy shoulg be filled up within a 
period of 6 months. So, this is one 
part. 

The other part is, supposing I go as 
a complainant from a remote corner 
of Bastar to the Jagdalpur Head- 
quarter, which is about 00 Km away, 
and [I find that the Lokpal is absent 
for 30 days. Do you expect me to 
g0 every 3rd day to the office of Lok- 
pal? There ought to be some res- 
Ponsible functionary;. I am talking 
of the Lokpal or Up-Lokpal to be 
available every day so that a person 
who comes can make a complaint. 

So, there “are two sides of your 
question; the first is that the vacancy 
should be filled up because this is 
Not a continuous office, a post may 
be lying vacant for years. And the 
second thing is that if the Lokpal is 
absent for 30 days, the administra- 
tive work is there inside the office 
and in addition the complainants also 
come, there should be someone who 
Can carry out the work in his absence. 

SHRI SHARAD DIGHE: Of course, 
the first comes within the mistrust of 
the Administration and secondly the 
casual absence is there, TI can under- 
stand that the complainant does not 
want to speak to anybody else and 
that he wants to put his complaint 
in the ears of Lokpal only. 

PROF. K. S. SHUKLA: But, that 
is not provided. Absence for 30 days 
and mote does nat meat casual ab- 
sence; casual means for one or two 
days, 

SHRI SHARAD DIGHE: Alright, I 
leave it there. 

Then, in your memorandum, you 

have suggested that the penalty for 
false complaints should not be more 
than Rs. 50,000. Now, do you also 
support the penalty of imprisonment 

or do you think it should be deleted? 

“DR, 8. 8. SINGH: No, that’ should 
_ be there, Sir. “I think this decision 
particularly when you are curtailing 
someone of hi: liberty, should be 
taken by Lokpal or the Up-Lokpal. 
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SHRI SHARAD DIGHE: ‘We are 
also responding to the Question No. 
8 of the questionnaire witich was 
supplied to us. About this imprison- 

ment... 

PROF. K. S. SHUKLA: Sir, it is 
Question No, 0 and there it has been 
suggested that, 

“Penalty ‘for false complaints, 

which can be up to Rs, 50,000, is 
too heavy and should be reduced.” 

SHRI SHARAD DIGHE: But do 
you want the imprisonment clause 
or not? 

PROF. K. 8, SHUKLA: Yes, 
support the imprisonment. 

we 

SHRI BIR BHADRA PRATAP 

SINGH; Now, don’t you fing from the 
framework of the ‘Act that the pro- 
visions afe more against the com- 

plajnant? So, what is your impression 

about that? 

that 

We 
PROF. {K. 5. SHUKLA: 87, 

part we have not considered. 
didn’; think on that lines. 

SHRI BIR BHADRA PRATAP 
SINGH: My second point is, in para- 

graph 3 of your suggestion, you have 
suggested that the appellate power 

should be exercised as it is given in 

Article 36 of the Constitution. You 
must be aware that Article 36 has its 
Own limitations, whereas the nature of . 

the complaints made $० Lokpal would 
be mostly on facts and findings will be 
on facts. . So, when we make jit in 

consonance with Article 36, gon’t you - 
think that this exercise must not be~ 

done in the appellate jurisdiction? 

PROF, K. S. SHUKLA : Sir, the 
question which was asked whether 

the right should be ‘given to persons 
to appeal in the High Court as well 
as to the Supreme Court or this should 
he restricted only to thé’ Supreme 

Court and not to the High Court? 
Then, our choice was in favour of 

the Supreme Court only. 

SHRI BIR BHADRA PRATAP 
SINGH: Supreme Court . exercises 

4)



many other appellate jurisdictions. It 

is not only the writ jurisdiction and 

appeal. 

DR. S. 8. SINGH: Certainly, Sir, 

but the appellate right cannot be given 

against the decision of the Lokpal be- 

cause the Lokpal is not an institution 

or a forum to which an appeal can be 

allowed. This Can only be accepted as 

an authority for the purpose of Article 

336 which is also within the jurisdic- 

tion of Article 36. The courts and 

authorities functioning in the territory 

of India are subject to the jurisdiction 

of the Supreme Court with special 

leave to appeal. I¢ there is 8 writ 

case then Supreme Court ¢an enter- 
tain any petition. 

PROF. K.S. SHUKLA: There have 

been so many cases where there was 

no appeal-against the decisions taken 

by the Lok Ayukta. - But people who 

are engaged in corrupt practices do 

devise ways in order to gain time and 

they go to Courts in terms of jurisdic- 

tion of the Lok Ayukta.. We cannot 
totally bar the right of a person to go 

to the Supreme Court or High Court, 

against the decision of the Lok Ayu- 

kta~ But ‘between the two ~ institu- 

tions;=> we prefer that. the appeal 

against the decision... of . the, Lok 

Pai should: only be in the. Supreme 

Court, 

SHRI ए, N. SUKUL: Lok Pal has to 
be a man who ig Or has been a judge 
of the Supreme Court. So naturally, 
the appeal against him must goto the 

Supreme Court only. 

SHRI BIR BHADRA PRATAP 

SINGH: The appeal under, Article 36 
is merely discretionary, in nature, 

PROF. K, S. SHUKLA: The insti- 

tution of Lok Pal is for a particular 
purpose. By creating this jnstitution, 
we are not taking away the funda- 
mental rights of an individual, even 
though we may be taking a decision 

on certain corrupt practices of that 
individual. Even if it ig discretion- 

ary, how does it matter? 

SHRI C. MADHAV REDDI: Lok 
Pal is majnly an investigating officer. 
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He takes up the investigation og 9a 
particular complaint ang sends. his 
report to the competent authority. 
That competent authority May Or May 

not agree with the Lok Pal’, report. If 
the competent authority; does not 
agree with the report, what ~ will 

happen? Should there be some sort 

of a special report in all such cases 

where there is disagreement between 

the Lokpal and the comptent 
authority? 

PROF. K, 8. SHUKLA:. The Lokpal 
performs three functions. He is 

an investigating officer, prosecuting 
officer and an adjudging offi- 
cer. Therefore, “whatever decjSion 
he has taken is a well-thought de- 

Cision baseq on certain facts. © The 
only distinction is that the High Court 
Judge announces his judgment “and 
the Lok Ayukta writes about the 

judgment to the competent authority. 
In case the competent authority does 

not agree with it, the explanatory 
memorandum of the competent auth- 
ority along with the Lokpals or Lok 
Ayukta’s findings are to be placed on 
the floor of the House. And jin addi- 
tion, here ig also the provision of 
placing the Annual Reports on the 
table of the House. 

SHRI C. MADHAV REDDI:: Annu- 
al Reports are not-presented ६० Parlia 
ment on time... Moreoyer, no parti- 
cular or individual case: ig going to 
be pinpointed in Annual Report, 
because it is statistical in nature. 

DR. S. 8, SINGH: On this power 
of investigating and making recom- 
mendations, there is a very interesting 
case in Bombay High Court, which is 
reported on page 36 AIR, 985. This 
is the case of Visweswara Rao versus 
Lok. Ayukta, Maharashtra. In this 
case, a very remarkable observation 
was made by the High Court that all 
Yecommendations cannot be cate- 
Sorised in just one group. 

SHRI C. MADHAV REDDI: fm your 
study with regard to the performance 
of the Lok Ayuktas, have you come 
across - cases where the compe- 

_tent authority did not agree with the



Lok Ayukta and then as a result of 
‘which,’ the recommendation was 
ejected? 

PROF, K, S. SHUKLA: There has 
been some amount of disagreement 

between the two. But the culture of 

our country is such that we would 

like certain issues to be settled in 

some other way than putting every- 

thing on record. 

SHRI 0. MADHAV REDDI: I am 

asking you a hypothetical question, If 

this Committee or the Government in 

their wisdom decide that there is no 

need for such a Bill) ag this and if this 

Bili if shelved, how do you feel about 
it? What would be its impact in the 

country? ‘ 

5 PROF. K. -8. SHUKLA: व may 

hypothetically answer that there will 

be a lot of chaos. 

SHRI RAM SINGH YADAV; In 

reply to question - 42, you have said 

that there should. be an-independent 

“machinery for making investigations 

and so on. Should there be some 

parallel police administration in each 

and every State? Or should there be 

some. Investigating agency like Cen- 

{ral Investigating Agency? What type 

dfeagency do you have in mind? 

PROF, K.-S. SHUKLA; There is.an 

infrastructure comprising three 

“wings—the légal wing, the jnvestigat- 

“wing arid’ the Chief technical ex- 

amines “wiig—under’ ‘some Lok 

Ayuktas. Wherever theré is some: in- 

frastriicture, maybe 68 “ca ~omodule 

shape, © the “efficiency ‘ofthe Lok 

Ayukta increases? But whetever> the 

एकांत has to’ depéngtotallyon 

“the Stata functionaties,” the request 

“from “the Dok > Ayilkta is wormally 

relegated [6 के “rear°seat ‘without any 

JANE SINGH YADAV: ‘Your 
ig that there shotild bean 

ihdependently under the Lok 

-right rof the, eitfzens. 

“The Contmittee then adjourned: for Tea 
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Ayukta, (£ thig sort of set up is 

allowed to be created in each and 
every State, I think there will be 
some sort of confrontation with the 
State machinery, Will you examine 

this issue again in this particular 

light? 

PROF.-K. C. SHUKLA: We have 

made this observation with all sense 

of responsibility. We would like to 

reassert that we would recommend 

that there ought to be a capsule type 

of structure available to the Lok Pal 

so that he need not depend on State 

Government or Centra] Government 

functionaries for his requirements. 

SHRI RAM SINGH YADAV: When 

a magistrate inquires into a matter 

under Section 202 of the Criminal 

Procedure Code, he can’ inquire into 

himself, Similarly, the Lokpal also 

may be competent to inquire, Investi- 

gatjon,-a§ a matter of fact; ig nota 

must in each and every case and the 

law js very ‘clear oon this point. 

Secondly, you’ have said» that there 

should be one appeal to the Supreme 

Court. “We have’ given this constitu- 

tional © guarantee’ to” every citizen. 

Are you of the opinion that the citi- 

zen should be deprived of this ‘right? 

PROF, kK. 8. SHUKLA: The institu- 

tion of Lokpal is néw. Police or other 

organisations may not be aware of 

the charter of its duties. If’there is 

4 capsule type of Structure under the 

Uokpal, we do nof feel that there 

would. कल great’ “strain Son “the: ex- 

-ehequer-of the country. - Tt jg-neces- 

sary to make. the institution. of ‘Lokpal 

-efficient..- Secondly, about_appeals, ‘we 

ave not taking away, the fundamental 

f We only felt 

that the appeal, should be made only 

to: the Supreme Court and not in the 

~High; Courts.» 

4)



The Committee re-assembled after tea 

break 

SHRI T. BASHEER; What have you 

to say about the controversy which 

is going on apout the Prime Minister? 

DR, 5. 8. SINGH: The President of 

Indig is the competent authority to 

Pass on this information, The final 

report is made by the Lokpal agains! 

the Prime Minister to both the Houses 

which are in fact the supreme bodies. 

It is for thé House to decide;ito take 
action; it is not for the President to 

take action. 

PROF: K. S. SHUKLA: The com- 

peten{ ‘authority means to’ whom the 

report wil! be-sent. It does not mean 

that he-is“taking ‘action also 

MR. CHAIRMAN!” The Bil envisa- 
ges ‘that the © competent “authority 

would take action. 

SHRI T. BASHEER: They should 

take action and inform the Lokpal. 

PROF. K. S, SHUKLA: In, the:case 

of the Prime Minister, I don’t: think 

there will be frequent situations of 

this kind ७ 86, 5:5६ ‘proviso can ‘be 

made that the President willbe tak- 
ing action only’ with the’! approval 

of thé-Parliament. 

MR. CHAIRMAN. ‘Thaj is why he 
says that if the President is ‘becoming 

@ competent authority, he has ६0 take 

action. 
3 

is 

that 
PROF, KS; (SHUKLA: : Phat 

why ba-provisod could: added 

againg, thesPrime;(Minister*the Presi- 
the dént canntakesaction:-only with 

23703 that we arc 
getting a ae disctisg the Presj- 
dent’s action in the House. 
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PROF. K. S. SHUKLA: You are 
no; discussing . the - President's 
action; you are discussing the Lokpal’ 
decision 

DR. 8. S. SINGH: There are pro- 
visiong in the Lok Ayukta Act ip djf- 
ferent States where the Chief Minis- 
ters have been brought withi, the pui- 

view of this Act. In thé case 078 
Chief Minister, the competent autho-— 
rity is the Governor, Recently, an act 

has been passed in the Gujarat State ._ 

Legislature explaining that in the 

case of. the’ Chief Minister, the report 

willbe submitted to the Chief Mjnister 
himself subject to the condition” that 

that report will be placed ‘before the 

Cabinet as “soon as possible. ~ So, in” 

between these two provisions we pre-~ 

fer the first’one, In thé case of ४ 

dissenting note, we think the Presi-~ 

dent of India is the competent’autho- 

rity!” So, these provjsions were the 

motivating factors. 

SHRI P.-N. SUKUL:; “According, ‘to 

claiise 6(2) areport willbe submitted 

4676 competent? authority, © Then 

the competent authority shall éxamine 

thé report and communicate to the 

Lokpal ‘within’ thrée months: thé 

aétion taken ‘or supposed to be taken 

oOn{he basis of some evidence.“ It 

méafis* the: competeng authority 5 will 

taken action, Now, the --vepoxt 

mentioned in para 3 - is the an- 

nual report. “If js nof tHe report that 

every time he will be sending ‘to Par- 

Tiament, Just like the Public Service 

Commissions ‘an annual 

mitted. Similarly’ the’ Lok Pai alsé 
will be submitting an’ annual “report 

for the information of the’ President 

and Parliament. Buj in each case 

separately when action hasbeen taken 

4 consolidated report has {6 be pre- 

Sénteq to Parliament.~* “So, it means. 

once the Lok Pal recofinen 

against’ the Primé Minister, 
contemplate; then the Presi 

Clause’ 6 (2) says 

“Sétion taker or “action to be takeni” 

SHRI P, N. SUKUL: He is not 

going to be guideq by you, First part



ig “actjon taken”, He will not be 
guided by me'or - by you-at that 
time “when he wants to take action. 

DR. SINGH: Let us come to. the 
problem, if the President is the com- 
petent authority: 

SHRI RAOOF . VALIULLAH: The 

position of the Governor in the State 

is not the same as that of the President 
in the Centre, 

SHRI 0, MADHAV REDDI: _ Whe- 
ther that requires an amendment of 

the Constitution, is the question, 

PROF. SHUKLA: We fel; that such 
consideration should be there because 

there are social considerations, politi- 

€al consideratjons and an executive 
consideration. . Here is a political 

consideration, which means, here al: 

executive has to consider the political 

question, Then automatically the seri- 

ousness of this Bill in our _ opinion, 

may go down. The social considera- 

tion ig in India, howsoever it is viewed 

corruption wilj. never be a» vitue. 

Every citizen talks only of an honest 

or non-corrupt person, . The Lok Pal 

Bil] also takes up discussion on this 

isuue so are the Lok Ayukutas in the 

country, During our . field work we 

found that some people were jittery 

as to why the Prime Minister has been 
excluded. 

The third point is, we know, how 
the Ministries function. When the 

political executive is no; within the 

purview of the particular Bill or Act, 
adequate importance may-not _ be 

given by the functionafies to that 
Bill or Act. It is known. 

Ag regards the constitutional posi- 

tion we are not the Constitutional ex- 

perts. We have constitutional — ex- 

perts in the country. They may be 

consulted provided we agree in prin- 

ciple with the suggeStions. We are not 

competent people. There are other 

people with constitutional wisdom. 

Let the people with — Constitutional 

wisdom and political wisdom sit and 
ecide, 
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SHRI T. BASHEER. You should 

understand the system under which 
we are working and you must try ६० 

Suggest this amendment based on 
that “system. That js what ए feel. 

DR. SINGH: The system, constitu- 

tional system, that is ¢here, The 
uncertainty over the issues has? been 
going on. © There is no final word 

about, it; Keeping all those things in 
view, the democratic system, and poli- 

tical. system, we have to think 
of the - system which has been 
there; _ by the -concept’ of jus- 

tice, rule of law and ~ fairness- 

Under the impact of atl these things, 

We have to devise ways and means 
how. that can. be achieved. In — the 

process we. thought it proper and ex- 

pressed our opinion that this office 

should also be brought within the 
purview of the Lok Pal, keeping in 
view the very high objectives, inde- 

pendence and the punpose of this ins- 

titution, because under al! these cir- 
cumstances our system is supposed to 

run; and if one man will be excluded 

only on the plea of constitutional 

limitations or anything else then these 

things are bound to create some sort 

of confusion in the mindg of others. 

This was our objective: 

SHRI INDRAJIT GUPTA: Even if 

for argument’s sake, it ig accepted 

that the Prime Minister should be 
brought within the purview of this 

Lok Pal, as you know it does not need 
a Constitutional expert to know it. 

At present the scheme Under which we 
function the Prime Minister is respon- 

sible and answerable only to Parlia- 

ment. He is not responsible to 

anybody else. He is responsible te 

Parliament. And what you are sug- 
gesting here, unless it is modified, 

would mean that the status of the 
sovereign Parliament is being sub- 
ordinated to that of the President- 
The President can act, the President 

ean take action on his own, against the 
Prime. Minister, who is responsible 
only to the Parliament. Therefore, if 
we accept your suggestion it would 
meéan ‘quite a basic change we would



have to make in 67९... Constitution 
itself, Alternatively, if you consider, 
as we were asking a little while AZO, 
even if the President is made the 
competent authority, and decides that 
he proposes to take certain action that 
action cannot, in fact, be taken unless 
it is approved by Parliament, 

PROF, SHUKLA: The second pro- 
vision that we had already submitted 
can ibe considered now. 

SHRI INDRAJIT GUPTA: Is the 
Parliament out of your picture, al- 
together? 

PROF, SHUKLA: In © accordance 
With the approval of Parliament the 
President witl take action. 

SHRI S. JAIPAL REDDY: Under 
our system, I do agree that the Prime 
Minister and the Government are res- 
ponsible to the Parliament. But we 
are not discussing political accounta- 
Dility or answerability, or adminis 
trative answerability. We are dis- 
cussing a crime, or an offence, under 
the Prevention of Corruption Act. A 
person may have overtuling majority 
in the Parliament, may even have 
overruling majority support in the 
people of India. But if he is found 
guilty of a crime, he cannot be 
above the law. Here, I do not know 
why the witnesses are so anologetic 
Here the President of India is not 
sought {0 be authorised to take action 
in his own wisdom. It is only after 
an adverse report is submitted to the 
President by the Lok Pal when the 
Lok Pal has considereg the matter 
and a 7९००४, It is only on that basis 
that the President is being empower- 
€d ० a slggestion is made for em- 
powering the President to 
take action against the Prime 
Minister. As things stand today, 
the President ean sanction pro- 
Secution against the Prime Minister. 
That is without this piece of law. 
Against the Chief Minister the Gov- 
ernor can sanction prosecution. and 
against the Prime Minister, the legal 
Position is, the President can sanction 
Prosecution. I still feel that 
the | President. can - sanction pro- 
secution. of the Prime Minister 
in his own — wisdom. In this 
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case he cannot tale action against te: 
Prime Minister but Only im the light 
of the report submitted by the Lok- 
Pal. I do not think, iy respect of 
crime the Prime Minister May have 
committed the majority jn  Parlia- 
ment may have consideration 
SHRI P. N. SUKUL: farlier you 

were saying tha; there were political 
considerations and administrative: 
considerations, So far as this Bilj is 
concerned, there igs no mention of 
political — considerations. Why the 
Prime Minister has been made ithe 
competent authority because here we 
are dealing with the Ministers and for 
Minister the Prime Minister is the 
appointing authority, So in their case 
Prime Minister is the competent au- 
thority. But Prime Minister is not 
appointed by the President. 

PROF. K, S. SHUKLA: Any © one 
appointed to any gOvernment service. 
President of India is the appointing 
authority ang not the Prime Minister. 
Secretary to the Government is ap- 
pointeg by the President ang not by 
the Prime Minister, 

SHRI P. N, SUKUL: You have sug- 
gested that public functionaries should 
also be included in the purview of 
this Bill. Members of Parliament are 
not supposed to hold office of profit 
and that is why, Members of Parlia- 
ment have not been brought under: 
the purview of the Bill. Ag regards 
the officers, there ig a separate ma- 
chinery Le the Vigilance Commis- 
sion. Bringing those people under the 
purview of this Bil] will be duplica- 
tion of work only. And the Lokpal 
will not be able to cope uP with the 
entire work which you envisage. You 
have suggested that Special Secre. 
tary, Secretary and Joint Secretary 
should be brought under the Lokpal. 
Then why not Deputy Secretary, 
Under Secretary ang Director? Why 
upto Joint Secretary only? 
PROF, K. 8. SHUKLA: The ques- 

tionnaire that has been circulated to 
us, that was the point mentioneg to 
us. Jojnt Secretaries 40 Government of 
India are appointed as heads of de- 
partments whereas Directors are not
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‘appointed as heads of departmenis. 
Our ideg is that the Heads of depart- 
ments should be brought under the 
purview of this Bill. 

SHRI K. P. UNNIKRISHNAN. Es- 
sentially the Bill i, based on the con- 
cept of Ombudsman and it is not, as 
has been» explained by some of my 
distinguisheg friends, based on some 
king of supervisory jurisdiction. So 
‘hig concept of law is quite dfferent 
from the Anglo-Saxon concept. I 
would like you to explain how this 
eoneept of Ombudsman, which is 
gaining increasing acceptance as a 
part of important adjunct of rule of 

concept, is functioning is Scandinavian 
countries? 

PROF. K. 8. SHUKLA: Initially it 

was not a very populay concept but 
gradually it has been adopted by 

many countries. The reason being in 
all the developing countries in parti- 

cular, since more and more govern- 

ment Tesources are coming on ‘the 

fiélq-level, therefore, the decision 
making power of variotis functionaries 

of government hag-increased: And as 

a consequence the abuse and misuse 

of funds is also very high. Therefore, 

by and by it is getting roots in other 

countries like, Fiji, Ghana maybe be- 

* (398७: to. keep-up* the developmental 

activities. more ang more funds, are 

being handleq by the Government 

functionaries .frony Ministers. and 

down below. Foy* Government func- 

tionarie,, we» have institutional struc- 

-ture;,but, for-public men there’ were 

not-many institutions, ‘Therefore, ‘it 

has-been considered that the one who 
has credibility «and: respectability )an 

public, let-him deride) the conduct of 

public-meny 

Developmental activity ig develop- 

ing, countries is So, extensive that the 
country is-feeling. the. need of... the 

institution. If we sce the Budget of 
the First Plan and | that of — the 
“Seventh Plan, we find that the Plan- 
ming Commission ha; started handl- 

“ing directly or indirecti, a lot. of 
“money, 228: ४ 
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SHRI RAOOF VALIULLAH: On 
page 3, in para 5 (ii) you have sug- 
gested ‘appointment procedure’ of the 
Lokpal. You have suggested that the 
panel of three names should be 
given by the Prime Minister — 
Chairman (Hajya Sabha), Speaker 
(Lok Sabha), Leaders of Opposition 
in“Rajya Sabha and Lok Sabha, You 
are very well aware that this will be 
politically -motivated—so far as Prime 
Minister and the leaders of opposition 
of both the Houses are concerned. 
The Speaker and the Chairman are 
Supposed to be above party politics. 
Would you, therefore, consider to 
leave the political angle out because 
there will be no unanimity. You think 
panel of three names. Will it be of 
the same type ag the Prime Minister 
or the leaders of both the Houses 
want? Would you suggest the ap- 
pointment of High Court Judge, Chief 
Justice of the High Court, the Chief 
Minister, Chief Justice of the Supreme 
Court! You leave political angle out 
of it. You may leave it to have pro- 

cedure other. than what you have 

suggested. 

PROF, K. 8. SHUKLA: We have 
considered both the view points, We 
have said, at least three names should 
be there. The «kind of procedure of 

appointment of judge, .and the kind 

of allegation coming in the newspaper 
and other fora—that they are politi- 

cally motivated,.So many. other things 

are said, So, we thought that this aut- 
-hority-be appointed through a:slightly 
different, procedure... Leadey. of the 
Opposition, Lok Sabha, Leader «of 
‘the Opposition, Rajya Sabha are 
there, Automatically these three 
lames will-be decided: through ma- 

jority means; ४2 eT 

The ,other- procedure: wer hag in 
mind was. that>we*have the seniority 
list —--that--one person: be appointed 
the! Chief. Justice of India’ ynd= next 
to-him be. appointeg the Lolkpali We 
know this:seniority 055६ incthe> Sup- 
-reme Court; of India: -ASperson may 

“be ‘appointed as de 

-another the @hiéf Justicey> < = 
Dokpal “and 

‘
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SHRI 88007 VALIULLAH: Here 
you have included the Leader of Op- 
POSition in both the Houses. You have 
equated the Prime Minister on the 
One hand and on the other hang you 

have two names from fhe Opposition 

—the leader of the Opposition in the 
Lol Sabha and the leader of the 
Opposition in the Rajya Sabha. On 

the other hand the Chairman, Rajya 

Sabha and the Speaker, Lok Sabha, 
are supposeq to be above party poli- 

‘tics... Why should the leader of the 
House, Lok Sabha and the Leader of 
the House, Rajya Sabha not be 
there? 

PROF. K. 8. SHUKLA: If your 
proposal~ is considered, . the number 
becomes; even, We want odd num- 
ber. -Even number may create pro- 

blem. Only to keep the numbe; odd 
we have excluded others. 

SHRI C.. MADHAV -REDDI: . The 

Leader of the Opposition is only a 
myth. 

SHRI DARBARA SINGH: The 

Prime: Minister is answerable to the 

Parliament and not to anybody else. 

This must be kept iy mind. ~ 

SHRI-S. JAIPAL REDDY: On: page 

“2)“your stiggestioy isto “expand. the 
Scope and® function —of the Lokpal. 

The ११०६४ is to ‘uproog corruption. in 

high- places..Once ‘maladministration’ 

is included, in competence, delay are 

also covered.. Then the funttions of 

the Lokpal may become unweildy,* I 

want fo know have you ~ considered 

this aspect? 

“PROF. % 8: SHUKLA, Thiy is the 
“wide Gébaté ‘that Hag “‘been’oing on. 

On the one hand in the name-of ex- 

pediency, some lokayukutas have been 

given ‘corruption’ 4, duty and’malad- 

ministration has not 2९९७ covered. We 

have seen from i972 Lokayukta have 

bean appointed anq the major charge 

‘corruption’ was given. Tt has not been 

expanded. Once you agree that we 

will include ‘corruption’, corruption 

in high places may "Ot be only mo- 

netary corruption. It may be of 
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different type, Therefore, we are 
not talking of ordinary corruption 
which is inspected by the police. The 
decision in which there is ng record 
and that is why we have appointed 
such a high functionary, There may 
be corruption or ay abuse of autho- 
rity. Therefore, we thought that for 

such things q functionary limited te 
such a thing may not be desirable. 

SHRI S. JAIPAL REDDY: We have 
diseusseq the role of the competent 

authority. I may draw your atten- 
‘tion to Andhra (Pradesh Lokayukta 

Act wherein the competent authority 

has been dispenseq with. Here the 
report ig submitteq to the competent 

authority. Even if the report is 

totally. unfavourable to the public 

function, the competent authority can 

turn a blind eye. Now, the ‘ultimate 

diseretionary authority rests with the 

competent authority though the jud- 

gement{ is pronounced by the Lokpal. 

Ag a consequence of this, a very un- 

acceptable contradiction has arisen. 

A particular person who made a com- 

plaint is found to have made a com- 

plaint. falsely; a; you. have. said deli- 

berately; then he. can be straight- 

way punished by Lokpal. But if the 

Lokpal finds somebody corrupt, Lok- 

pal “cannot - punish him. Lokpal can 

only make a teport. Therefore, how 

do-you react toa suggestion that let 

thé Lokpal be armed with 2 prosecut— 

ing authority in case it. finds a fune- 

“tionary corrupt? . After, all the Lok- 

pal cannot punish. EF 

आए CHAIRMAN: What the. hon. 

‘Member means ig that you: can - as 

well give that competent authority if 

the Lokpal’ “finds tHatea particular 

Minister is found guilty. he ehoulg be 

punished. 

SHRI 8. JAIPAL REDDY: I draw a 

distinction that in the case 6 ह& mala 

fide complainant, he can be straight- 

way punished. That means jhe Lok- 

pal not only investigates but if sanc- 

Hons prosecutions also and it also 

punishes. My question is: can we 

not dispense with the competent 

authority? Can We not Say that the



Lokpal will be the competent to sanc- 
tion prosecution “both againgt a cor- 
Tupt public functionary ang against 
the mala fide complainant? The Lok- 
Pal should be endoweg with the 
Power to punish even in the case of 
a mala fide complainant, 

_ PROF. K. 8. SHUKLA: I would 
like’ to draw your attention to two 
Points. The philosophy of the Lok- 
Pa] is that he exercises moral autho- 
tity. But mere finding from a Lok- 
Pal that a Minister or a functionary 
ig corrupt is not going to have a 
considerable social impact, because 
Once its report is submitteg to the 
Parliament or to the Legislature, in 
the case of Lok Ayukt, it becomes a 
public document and the people will 
refer to it. 

SHRI 8. JAIPA], REDDY: There is 
a slight misunderstanding. It is not 
as though every judgement of the 
Lokpal ig submitted to the Parlia- 
ment. What the Lokpal under the 
Bill ig to do is to submit an annual 
report which woulq merely refer to 
the number of cases dealt with. It 
would choose not to furnish to Par- 

liament a particular judgement, 

PROF. K. 8, SHUKLA: First of all, 
if a: Minister is involved and ig there 
is 8 disagreement between the com~ 
petent authority and the Lokpal, a» 

Special] Repor; can be submitted. 
There js a provision. Eve, in the 
annual report a certain gist of impor- 
tant cases is given ang therefore those 
cases will automatically covered, The 
Ministers may not be the lower func- 
tionary hence they may be mentioned 
in the Report. 

SHRI 8, S. SINGH. The very idea 
of this institution of Lokpal has been 
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derived from the Swedish concep; of 
Ombudsman which means the May of 
Parliament, The Lokpal is a man of 
Legislature or Parliament, So, he is 
responsible to the Parliament’ and is 
acting for the Parliament. It ig a 
body composeq by the educated Mem- 
bers of the people of the country, 
people of the society, ete. so, the final 
power — power of prosecution or 
passing the judgement — is not desi- 
table or rather we can Say that in 
consonance with the very philosophy 
and ideology of this institution of Om- 
budsman itselg the power of prosecu- 
tion cannot be given to the Lokpal. 
This is our view. 

SHRI 8, JAIPAL REDDY: Do you 
think that the Lokpal should be given 
the power to punish the mala fide 
complainant? 

SHRI 8. S. SINGH: The Lokpal 
institution which is proposeq to be 
created hag been conferred the status 
of a Court for the purpose of conduct 
of Proceeding for the purpose of 

maintenance of discipline, for the 
purpose of regulating its conduct in 
an orderly manner. For that purpose 
the power was given to Pasg a sen- 
tence or prosecute the guilty for the 
purpose of maintenance of that high 
and independent office visualised by 
the highest authority of the country. 

PROF. K. S. SHUKLA: Finally, 
the Ombudsman’, idea was for én- 

hancing the accountability of the ad- 
ministration to the Legislature, That 

is the philosophy. 

MR. CHAIRMAN: Thank you very 

much. You can send your note after— 

wards. 

(The Committee then adjourned.)
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MR, CHAIRMAN; Shall we start 
now? [ welcome the hon. members 
of the Bay Council to this Committee. 
I think you are prepared to give 
evidence. Before we proceed, may 7 
draw your attention to Direction 58 
ofsthe Directions by the Speaker 

Which reads as follows: 

“58. Where witnesses appear before 

a Committee to give evidence, the 

Chairman shall make jit clear to the 

witnesses that their evidence shall be 

treated ag public and ig liable 49 be 

published, unless they specifically 

desire that all or any part of the 

evidence given by them is to be 

treated as confidential. I; shall how- 

éver, be explained to the witnesses 

that €vyen though they might desire 

their evidence to be treateg as confi- 

dential such evidence i, liable to be 

made available to the Members of 

Parliament.” Please introduce your- 

self to the Members of the Com- 

mittee, 

SHRI V. 8. REDDY: After we re- 

eéiveg your notice, the Council had 

Mo gecasion to meet. So, the Coun- 

ला as such could hot deliberate upon 

this Bill to formulate its views. In 

fact, the Council ic to mect on _ the 

49th and 20th og ih’s month and by 

the time we coulg communicate this 

to you, it was g little late. So, we 

are here as individual members of 

the Council. The Counci] will, in 

the course of time, deliberate upon 

and will submit its views On this 

particula; Bill in. writirtg. 

3 एफ CHAIRMAN: So, what do you 
propose now? 

' SHRI V. R. REDDY: Ag I said, node 
of us can express our Views On behalf 

of the Council, That ig our difficulty. 

SHRI RAM SINGH YADAV: ‘There 
are two aspects of this matter: One 

ig what are the personal views of the 

हि 

members of the Council, and the othe; 
is What afe the collective views of 

the Council itself. So, you can very 

well Say what approach you have got 

to this as individuals. Ag regards the 

collective thinking of the Council, 
that can be sent in writing by way of 

a resolution. 

SHRI V. R. REDDY: Well, ip de- 
ference to the wishes of the Mem- 

bers, we would cettainly express our 

views. If we have any difficulty in 

expressing ouy Views on a few issues, 

we woulg rather await the delibera- 

tions of the Council o, those. But en 

most of the other issues I am sure we 

should be able to respond to your 

questions. 

MR. CHAIRMAN:. That will be all 

right. Whatever evidence you give 

here js to. be treateg ag confidential. 

So; you ‘cany give your views. 

SHRI V. R. REDDY: I wish to know 

from the Chairman whether he would 

like us to address ourselves to the 

points raised in the questionnaire. 

MR. CHAIRMAN: If you have any 

extra points, you can speak on those 

as well. There is no problem: 

SHRI V, 8. REDDY: The first point 

for discussion, ag set out in the ques- 

-tionnaire, relates to the, scheme. as 

stnvisaged in the proposed ~Lokpal 

‘Bill, The remaining points are more 

specifie and [think > when. we deal 

with the remaining points one after 

the other, perhaps we woulg: have 

articulated our views regarding the 

scheme ~itself;. ~All the same, from 

the point of view-of the scheme, there 

are two questions which, according io 

‘us, arise, First..is the area of: opeta- 

tidy Of thig institution of Lokpal-en- 

visaged under this Bill, «and the 
second Will” be~ the --functionaries 

which will’ be amenable to the juris- 

diction of thig institution. Inso far as



“the first aspect is concerned, we find 
that under the proposed Bill, the 
area of operation is confined only to 

allegations pertaining +o offences 
under pari IX of the Indian Penal 
\Code and the Prevention of Corrup- 
tion Act. If one is to consider the 
‘Administrative Reforms Committee's 
initial Report, to which the objects of 
the Bill advert to, perhaps what was 
envisaged under that Report was 

@n institution which wag to have 
a far wider area of operation than 

what is sought to be presented through 

this Bill in our opinion may go 

we might like to advert to when we 
go to the individual points. The 

second aspect is the question relating 
to the functionaries who will be 

amenable to the jurisdiction of this 

Lokpal institution. Here, particuiarly 
the functionaries of the administration 

like the Secretaries and others have 

been left out and what we notice is 

‘that under this Bill, it ig only the al- 

legations pertaining to the Ministers, 
Deputy Ministers and Parliamentary 
Secretaries that can be considered by 

the Lokpal authority. These are the 

two aspects pertaining to the scheme 

of the Bill which we might like to 

advert to aS we proceed point by 

point. 

In point 2, the terms ‘public func- 

tionary’ and ‘competent authority’ have 

beeh defined. This perhaps can be 

considered along with poiny 4 where 

there ig a8 more specific suggestion to 

the effect that whether the ‘public 

functionary’ should not include’ the 

officers of the Government of India, of 
the rank of Joint Secretary and above, 

involved in the process of decision- 

making. It is our view that more 

often than not, if there are any in- 

stances of cither misconduct or mal- 

administration or’ even corrupt prac- 

tices invariably those officers as well 

‘are involved, apart from the Ministers 

concerned. So, the Bill, if it is to be 

a comprehensive enactment, should, in 

pur view, extend to these functionaries 

“as well, as बल out in point 4, Insofar 

as ‘competent authority’ is concerned, 

it is specifically defined in the Bill © 
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itself and we have nothing 
ment, 

to com- 

: Point 3 relates to scope and func- 
tions of the Bill, whether they should 
be restricted in the manner in which 
it is envisaged or whether they should 
include complaints of misconduct, 
grievances, maladministration and 
abuse of power, Insofar as misconduct, 
maladministration and abuse of 
power are concerned, these are the 
aspects which, ip our opinion, ought 
to be brought within the purview of 
the Lokpal, Insofar ag grievances 
are concerned, though we quite agree 
that the concept of Ombudsman is 
essentially an instrumen;, for redressal 
of public grievances, if we employ 
this expression ‘grievances’ in a very 
general sense, we are not Very sure 
whether the institution of Lokpal will 
not be flooded with these public grie- 
vances, whether any institution ० 
that nature, regardless of what kind 
of administrative facilities they have, 
will be able to cope with this. So, on 
that aspect 007 view is that grievances 
arising out of misconduct, maladminis- 
tration, abuse of power or corruption 

would perhaps be more appropriate 
than leaving it wide open for the 

people to believe or expect that the 

Lok pal is there to attenq to any 
kind of grievances, also envisaged 
under this particulay clause that the 

notice must 280 to the Lokpal and an 
opportunity should be given for the 

allegation made against him, The pro- 

cedure appear. to be. in our view, 

wholesome and may not warrant any 
particular change. 

Point No. 7 relates to the public 

servants being debarreq from making 

complaints to Lokpal, On this we are 

in agreement with what is provided 

in the Bill, Since this institution of 

Lokpal ig to Oversee the administra- 

tion, it is perhaps not appropriate to 

expect the puble servants to make any 

complaints before the Lokpal. In. so 

far as the grievances of these nublic 

servants, in their individual capacity. 

are concerned, perhaps it may stand 

slightly on different footing. But it



an be said that having regard to 
adequate safeguards, these public ser- 
vants have by way of various service 
rules and regulations and tribunals 
being available to them to agitate 
their grievances, and it may not be 
necessary to permit the public ser- 
vants to ventilate their grievances 
€ven if they concern them, as an in- 
dividual, 

“The next point is about the fee to 
be deposited before one makes a com- 

plaint. One thousang rupees is the fee 
fixed. But we are more impressed 

with the proviso which enables the 
Lokpal to waive this condition jn 
order to exempt the complainant from 
satisfying the requirement if there are 
such grounds for such waival. So, 

having regard to this if there are any 
Such cases, if ig open to the Lokpal to 
Waive or exempt a person, We think 

that this fee prescribed, that is, Rs. 

i000 may not be excessive. Now, it 
concerns the authorities ang he might 

think that Lokpal is the answer. That 

kind of situation can be obviated be- 

ause the whole thrust and emphasis 

should be on the conduct and adminis- 
fration. “When we COnfine it to the 

misconduct, maladministration and 
abuse of power and grievance, aris- 

inf out of stich conduct, T think the 

Purposé can be “adequately achieved 

Then the next point is regarding the 

minimum qualification for. appointment 

of Lokpal. - Mr. Chairman, the- Bill 

ady provides for the - qualifica- 

tions, in the sense that it has-to be a 

person who-has been or is qualified to 

he a judge of the Supreme. Court. 

Now, we necessarily refer to the Con- 

stittttion and the Constitution is more 

explici: on this aspett, that is, with 
respect.fo the qualificationg . for ap- 

pointment of the judge of the Supre- 

me Court, This, in our view, might 

suffice and this is what the Bill con- 

jains. 

“The nex¢ point: relates to’ the pro= 

cedure for removal which we find in 

Clause 6 of the Bill. No dougt, there 

is) {He deviation from the procedure 
ehvisagéd under the Constitution for 
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removal of a judge of the Supreme 
Court. In so far ag the Clause 6 of 
the Bill is concerned, we do not how- 
ever see anything particularly ob- 
jectionable or any particular need to 
deviate from what has already been 
suggested in Clause 6 because Clause 
6 confers the power of removal upon 
to the President. and this removal can 
be on the ground o¢ proof of misbe- 
haviour oy on any other ground. The 
Principle of natural justice is, But 
more perhaps 4 more contentious 
matter is the provision relating to 
the penalty proposed in case of a 
complaint being found to be false. 
You will find that there are two 
clauses which are relevant in so far 
ag this particulap aspect is concerned. 
We have clause 22 ang Clause 4]. 
Clause 22 provides— 

Cove अल; Every perso, - who 
makes any complaint which is held 
by the Lokpal to be false shall be 
punishable as provided in sub-sec- 
tion - (2),” 

In so far as this expression is con- 
cernde, if i; found to be held false, 
We do not find much assistance from 
the remaining portions of the Bill. 
On the other hand, we find that 
Claltse 77 provides for dismissal or 

“rejection of the complain under such 
a situation Clause l] reads Jike this. 

“tl (l) Tf the Lokpal is satisfied, 
after considering a complaint and 
after making such verification, as 
he deems appropriate, — - > 

(a)*that’ the complaint is “not 
made within the periog of five years 
specified in sub-section (3) of Sec- 
tion 9; or 

(b) that’ he’ cannot” make 
“inquiry in respect of the complaint 

_ ६५ réason of theprovisions uf sub- 
section (7) >> sub-se 
section 9 or any other provision Of 
this Act “or 



(०) that the complaint ig frivolous 
or vexatious or is not made in good 
faith; or 

(d) that there are no sufficient 
grounds for inquiring into the com- 

plaint,....” 

Now, one question that immediately 

arises is whether the punishmen; pro- 
vided for ynder Clause 22(l) is con- 
templated to only complaints with 

respect. to which there is an inquiry 

er an investigation by the Lokpal or 

whether the punishment under Clause 

22(l) applies even to cases where 8 

complaint is rejected under clause 

li(i)(c) or (d) for that matter. 

Now, if clause ii(l)~ (c) and 

(6) do mot come into ‘the 

picture insofar as punishment un- 
der section 22 is concerned, we would 

very respectfully submit that it might 

Jead to incongruoug result for the 
simple reason that there is a case 

where the complaint is rejecteg on 

the groung that it js frivolous, vaxa- 

tious and not made in good faith but 

all the same there is no provision for 

punishment. But insofar as the cases 
where the Lok Pal‘is prima facie of 

the opinion that it ought to be pro- 

ceedeq and ought to be investigated 

and afte, investigation, for want of 
material or whatever, the complaint 
is false, one can proceed against him 

and punish him, Tha; is one incen- 

gruous result due to the ambiguity of 

the provisions. The other aspect is 

whether this punishment which is 

provided for under section 22(2) (i) 

Wil] not act as some kind of deterrent 

preventing persons to have recourse 

to Lok Pal authority. For example, 
there is a finding that the complaint 

is false or perhaps which is found to 

he not proved is deemed be a case of 
complaint rejected as false or held to 

be false. If that assumption is right, 
then in every case, where the com- 
plainant is not able to establish his 

complaint or allegations, it will tan- 

tamount to a case of false allegations 

and then he will expose to this kind of 
punishment. Our suggestion is; bor- 
Towing the language of ‘section 44(i) 
(e), perhaps one should confine this 
punishment to cases where a com- 
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plaint % foung not to have been made 
in good faith. We are not going into 
the question whether a false state- 
ment has been made wilfully with: 
the knowledge that it is 2 false state- 

ment. We are not going into the logic 
of mens rea. I think, it would be very’ 
very difficult to prove that in such 
cases, So, more appropriate would be 
to confine this punishment to cases: 
where a complaint is not made in 
good faith, That could be better. 

The provision as it exists, in our 
view, if there is any complaint which 
is liable to be thrown, out, the com- 
plainant himself is exposed to punish= 
ment. We may limit this power of 
punishment “by saying that unless 
there is a proof that this is a com- 
Plaint made in lack of good faith 
which is manifest from the complaint, 
One does not expose onself ६6 punish- 
ment. 

With regarg the quantum of punish- 
ment, what js provided for under the 
clause appears to be excessive. Firstly, 
there is no discretion insofar as the 
authority. is concerned. “shall be pu- 
nishable® ig the expression used. 
Second aspect is, imprisonment alse 

appear to be a must. Here, in our sub- 

mission, it would perhaps be more 
appropriate fo award the punishment 
of imprisonment and/or fine, Tnsofar 

as the quantum of fine is concernéd, 
Rs. 50,000 -appéars to be the maxi- 
mum. One can perhaps expect the 
Lokpal authority to éxercise this dis- 
cretion judiciously. 

‘The next point is, whether the pro- 
ceedings should be held in camera or 
this ought to be an open investigation. 

We look at this institution of Lokpal 
as, in a way, an instrumentality of 
Parliament essentially intended to 
assist Parliament and perhaps to 

consolidate: the concept. of account- 

ability of the Executive to Parlia- 
ment. Perhaps, in ‘camera investigation 
ig More appropriate than an open in- 
vestigation. But showever, I would 
like to suggest that though in camera 
investigation may be the rule, as an 

Ss



exception, it may be left to the Lok- 

pal in cases where he thinks that it 

is a case of immense public interest 

or important, to throw open this in- 

vestigation for reasons to be recorded. 

The next question is about the in- 
vestigation agency. Whose assistance 

can be sought for by the Lokpal? This 

scheme does not appear to provide 

for any independent machinery to be 
available to the Lokpal. While approv- 

ing what is provided in the Bill, we 

woulg like to suggest that such an 

independent machinery should also be 

made available to the Lokpal. In all 
cases, it may not be necessary for one 

fo proceed with the investigation 

through the investigation agency or 

machinery available with him but in 
certain cases, if may become neces- 

sary. 

About pojnt No, I3 concerning ap- 

peal to High Court ang Supreme 

Court, we are not able to appreciate 

Why. it is found no; to be appropriate. 

We think that since the status of a 

Lokpal is that of a high judicial officer. 
the appeal jo the High-Court and the 

Supreme Court as provided under the 

Bilj is quite proper- 

Tn the event of dis-agreement bet- 
ween competent authority and the 
Lokpal in the matter of recommenda- 

tions, what is the procedure to be 
adopted appears to be the next point 

for consideration. Clause 6 provides 

for a réport to be submitted by the 

Lokpal to the President. It is called 

a consolidated report on administra- 

tion of this Act, Perhaps the expres- 

sion ‘employment’ is ‘vague here and 

Susceptible for consideration, indicat- 

ing that the consolidated report will 

be a report of a generic nature. Tf 
that is the case, it is advisable to have 

the power of a Lok Palin case where 
the executive authority or the com- 

petent authority does not agree with 

fhe recommendations of the Lok Pal 

so that the focus of the attention of 

the Parliament is brought on to that 

particular issue, If it ig dealt with 

or referred to in a consolidated re- 
port, the Parliament, in all likelihood, 
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may not be able to perceive this as 
essentially a Case of disagreement bet- 

ween the two authorities. 

So fay as the rule-making power is 
concerned, we agree with the sugges- 
tion here that it may be more appro- 
priate to leave the rule-making 
power With the Lok Pals themselves, 

with the Tider that the ruleg so made 

shall be laid on the Table of the 

House of Parliament because such 
power with the President normally 

appears to be a bit of a deviation from 

the normal practices which one is 

used to except in the cases where the 
Constitution itself provides for the 
President to make rules under Article 
309 jn case of service conditions, We 

do not come across qa case where nor- 

mally the President himself makes 
the rules, Unless there is any particu- 

lar purpose Which we are not aware 
of, we do not see any reason why~ 

ihis power should he left with the 

President. It may be that the purpose 
woulq be served just a, well if one 

leaves this power with the Lok Pal 
himself, One national law is the last 

9! ‘nt for consideration. It would cer- 

tainly to better perhaps if there could 

be-q uniform national] law on this 

particular aspect. Now the tendency 

is that. each state has its own Bil! on 

very many important aspects. Fer- 

haps a uniform policy could ‘have 
evolved in so far as Bills on the Lak 
Pal and Lok Ayukt are concerned. 

These are olir views on the points 

specifically poseq by you in this Ques- 

tionnaire. 

MR. CHAIRMAN: Have you any 

further views on the Bill itself? 

SHRI REDDY: On that aspect. we 

would reserve our views to the date- 
when we come before you as a Coun- 
cil. : 

SHRI 8. JAIPAL REDDY, Thank 
you for your lucid and luminous pre- 

sentation. I would like to seek some 
suggestions and. clarifications



You suggested that the Office of 
Secretary and Joint Secretary could 
be brought within the purview of 
the institution. You did not Make any 
reference to the Office of Prime Minis- 
«ter and the Chief Minister. You 
might well be aware that when the 
present Bill was originally presented 
in the Parliament, the offices of Chief 
Ministers were included. They were 
excluded later on. So, | though; — it 
would be necessary for you +o ex- 
press your views now in a personal 
capacity or later as Chairman of the 
Council, 

Secondly, what is your view for a 
national jaw. Would you prefer na- 
tional law to be adopted through a 
Constitution amendment Or through a 
miére enactment? If mere enactment 
lig resorted to, one anomaly will be 
‘that the Lok Pals institution can be 
abolished through one Ordinance. The 
procedure that is adumbrated here 
for removal of Lok Pal neeg not be 
resorted to. The whole Act can be 
repealed by an Ordinance. How do 
you react to the suggestion of a Cons- 
titution amendment? 

Coming to competent authority, if 
_ an allegation is made against a Minis- 

tér and the Lok Pal finds the allega- 
tion {0 be true, the competent autho- 
tity here is the Prime Minister and 
the Prime Minister can differ with 
the Lok Pal for reasons to be record- 
ed by him’ and that is the end of the 
matter. While the complainant can 
be punisheg by the Lok Pal, the Lok 
Pal for the complainant can convert 
itself into a criminal court. _In the 
Case of the functionary, it is merely a 
fact finding committee. How. doyou 
séek to resolve this anomaly? 

SHRI REDDY: In so far as the first 
quéstion is concerned, perhaps he has 
léff it to us to advert to it if we so 
désire after we are able to évolve a 
consensus in our Council but I could 
say that firstly, I suppose, 7 am not 
very ‘cleay in my mind about the’ ob- 

ject -we are seeking to achieve py this 
Lok Pal. Bill, Frarikly .speaking, the 
Bill ag it stands’ today’ concerns. only 
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with the issues of corruption for which 
We do have the law of the land 
which provides foy such cases, This 
again is confined only to persons 
holding ministerial positions. One 
part of the Objects or perhaps the 
concluding part of the Objects is that 
for “enabling the citizens to have 
recourse to a convenient and effective 
forum for determination of complaints 
and thereby save him from pursuing 
the remedy through the process of 
courts which may prove expensive oF 

dilatory or May not facilitate any 
speedy determination.” 

Perhaps one thing that occurs to Me 
is if these are the trivials of those 

Who have recourse to courts, why not 
We try to find solution; within the 

framework of courts. 

The second aspect of this particu- 

lay observation is that these are as- 
pects which are already covered by 
the existing law but courts can attend 

to thése matters, But then the pro- 

Céss Of going through the courts is 

likely to be proved expensive and 

dilatory, It is in that context We are 
coming forth with this king of an 
institution, This is something which 

occurs to me. 

The third aspect is if this concept 

is to have some kind of a bearing on 

the concept of Ombudsman, then, I 

suppose tha; the scope of this parti- 
cular legislation. ought to be wider 

than what is conceived now. Surely 
to have an establishment. of a Lok 
Pal merely to hopefully. attend to a 

few cases-of corruption alleged against 

Ministers, may not be a-worthwhile 

proposition and if it is to be mean- 

ingful, the scope of Ombudsman is 
much wider, Even - if we make it 

wider, the executive is accountable to 

the Parliament, You got this as an 

agency of the Parliament to enable 

the- Parliament to. -more_ effectively 
exercise the power of superintendence. 

SHRI.G, G. SWELL: .. The actual 

concept is that we are not an. agency. 

of the Parliament. areas 



SHRI V. R. REDDY I may be 
wrong. J am going by the concept of 
Ombudsman, I stang corrected, Tt is 
in that context the competent autho- 
rity here is the Prime Minister, If 
there are any things, it is the Prime 
Minister who is to rectify the defects, 
who can take action on the basig of 
the recommendation, That is what is 
conceived under thig Bill apparently. 
In this form, if the object of the Bill 
ig. limited as it is and even ig we 
widen the scope a little more, I would 
still think that perhaps the office of 
the Prime» Minister need not be 
brought or for ¢hat matter the office 
of the Chief Minister need not be 
brought within the purview of this 
enactment “for achieving the object, 

न which,according to me; is eventually 

a recommendatory process on which 
the Executive takes some action, If 
the Executive is not taking any 2c- 
tion, then it jg Open to the Parliament 
or to the State Legislature tg delibe- 
rate upon it, 

SHRI BRAJA MOHAN MOHANTY: 

What is the position of the Leader of 
the Opposition? Why I am asking this 
question is because in India ~ the 

Leader of the Opposition has got the 
privileges- of a Minister and suppose 

we know that there are - certain 
powers to pass final orders 

and suppose if he is involved 

in some malafide act either indirect- 

ly or obliquely, whether he should 

be: treated as a separate category — as 
Member of Parliament or he should be 

included within the statute of - this 

Act. 

SHRI G. G. SWELL: They do not 

éxercise that power. They are Mem- 
pers of Parliament like other Mem- 
bers : 

SHRI RAM SINGH YADAV; «There 

is already a definition of a public 

fuhctionary. “The public functionary 

is a Minister, Deputy Minister etc. of 
the State or the Centre and not the 
Leader of the Opposition: 

“SHRI Vo R:- REDDY; We «have 

got some of the State Acts which do 
8 

“AT 

by an Ordinan¢e, still 

take, within their purview, the Mem- 
bers of the Legislature. 

SHRI G. ७. SWELL: And the 
Chief Minister also. 

SHRI V. R. REDDY: Yes, the 
Karnataka Act is an example. 

SHRI RAM SINGH YADAV:  Al- 
ready, in some of the States, they 
have been covered. They do not ex- 
ercise the executive powers. There. 
fore, they are not within the purview 
of this Act. 

SHRI ५. R. REDDY: The second 
question raised by the hon. Member 
was with respect to some kind of a 
national Jaw on this particular aspect 
and whether it ig not appropriate or 
more appropriate to think of a Cons- 
titutional provision. Also by repeal- 
ing it, by an Ordinance, the whole 
thing can be set at nought. Here 
again, in my view, this is essentially 
to aid the Parliament that this piece 
of legislation is envisaged. If tomor- 
row, supposing in a particular -situa- 
tion, in one’s wisdom, one thinks of 
abolishing or repealing such an Act 

We cay fall 
back on the existing law and there 
May not be any particular crisis 
which emerges out of the situation. - 
This ig-my view and perhaps at this 
juncture to think of a Constitutional 
amendment may not be necessary. It 
may suffice even if it is by way of an — 
Act-of Parliament or that of the indi- 
vidua} legislature 

SHRI G. G.. SWELL: This enact- 
ment may be redundant in that case. 

SHRI ए. R. REDDY: As [ already 

submitted, this is dealt with. in the 
Objects Clause of the Bill: It proce- 

eds on the premise that the law is 
available; the forum by way of % 
Court is available.- But it is 
to ensure that since the remedy is 
through a process of Court, it may 
prove to be expensive and dilatory. 
Ij is inherent in the very object itself 
that_we do have some other measures 
to which we can take recourse. 2 The 



third point raised by the hon. Mem- 
ber relates to the powers of the Lok- 

pal that he can only recommend on 
the basis of a complaint which may 
be accepted, may not be accepted by 
the competent authority and why is 

it that such authority be given or en- 

trusted, who may be lacking power 
to prosecute and to award punish- 

ment. That view is well taken. I 
have not examined it from that parti- 
cular angle. However, that view of 

the hon, Member is taken note of. 

SHRI G. ७. SWELL: Do you think 

that it makeg better if we go in for a 
kind of an enactment that will create 

an office of Ombudsman? You know 

the Ombudsman is an officer of Par- 

liament, one who is appointed by Par- 

liament. Do you think that would 

be the best answer? : 

SHRI V. R. REDDY: No. I think, 
we do have certain limitations so far 

as our Constitutional frame-work is 

eoricerned. 

SHRI G. G. SWELL; That is why 

I talk of amendment of the Constitu- 

tion: 

SHRI V.R. REDDY: That is es- 
sentially a policy decision. I have 

understood the point made by Shri 

‘Reddy. The question raised © was: 
would not qa Constitution. Amend- 

ment put it more on a sounder and 

stronger footing? 

SHRI SHYAM LAL YADAV: Some 

members talked about the punish- 

ment provided for, for the complaint 

which is so motivated, in the present 

Indian situation. You know — that 
in polities, it is a common practice to 

hur] abuses, make accusation against 

the opponents, against persons in 

authority without any evidence, The 

privilege is there and such persons 

who make false allegations know that 

nothing can be done against them. 

So, there is ६ vicious atmosphere ob- 

taining in this country today. In view 

of this fact, is it not proper to have 

some type of a deterrent action 

“against people who are otit to make 

faise allégations? Now, a ‘tendency 
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has been developed that they get a 

complaint from a person who is no- 

thing in the society and you cannot 
take any action against him. Even 

if he is sent to jail, nothing happens. 
Is it not proper to have some type of 

a deterrent action against such peo- 

ple til] the society develops and 

makes responsible allegations? 

SHRI G. G. SWELL: It is not for 
what he has said in Parliament... 

SHRI SHYAM LAL YADAV; Tam 
not talking as to what is said in Par- 
liament: I am talking of what is said 

outside the Parliament. I was eluci- 
dating al] these aspects. Nobody is 

punished for making false allegations, 

But, in England, there is a practice 
in vogue. 

SHRI G. G. SWELL: 
the law provides for it. 

Already, 

SHRI SHYAM LAL YADAV: What 
Iam saying is that there are so 

many false allegations, In that as- 

pect, would you agree to some sort 

of a deterrent punishment? 

SHRI V.-R= REDDY: T agree with 

you that there is this kind of q thing 
im ‘the society. I do not know whe- 

ther this is one of those inevitable 
pricés that we have to pay for the 

development of the sdciety. - What- 

ever it is, I do agree with you. I have 

béén conscious of that and we have 
not suggested that one should da 

away with the punishment. 

SHRI ७. G. SWELL: Here ij is a 
question of providing against abuse 

or misuse of the executive authority 

This is the scope, For whatever a 
person. says inside the House, the 

House wily find a remedy. . For what 

8 person. says outside the House, you 

take action for ‘libel’, We are not 
talking here about what. a particular 
individual says. . We-are talking here 
about abuse or misuse of executive 
authority by» people holding minister- 
da] offices



Me) 

* SHRI V. R. REDDY: I have parti- 

fularly confined my answer only to 

a complaint before the Lokpal. That 

is why I did not comment upon what 

transpires in Parliament. 

SHRI RAM SINGH ¥ADAV; You 

have just now mentioned that, Joint 

Secretary and Secretary should also 

be brought within the purview of this 

Bill. Being a member of the Bar, 

you are quite aware of the fact that 

at present there are laws which are 

dealing with corruption or abuse of 

powers or taking illegal gratifieation 
by the government servants. We have 

the Prevention of Corruption Act and 
the relevant provisions under the 

Indian Penal Code. If we include 

Secretaries and Joint Secretaries here 

also, don’t you think that this provi- 

sion will be overlapping? Provision 

exists already in the Indian Penal 

Code which has been passed by Par- 

liament; provision exists in thle Pre- 

vention of Corruption Act which has 

also been passed by Parliament. Again 

another law is being passed by 

Parliament, Which law will be appli- 

cable? Therefore, the suggestion of 

yours that Secretaries and Joint 

Secretaries may also be included 

cannot havea valid ground here. 

SHRI V. R. REDDY: So far as 

overlapping is concerned, to an ex- 
tent it is inherent in this Bill. The 

laws which you referred to do apply 

even in cases of Ministers. So, over- 

Japping is inherent. Lieaving aside 

even the Prevention of Corruption 

Act, the service rules are also quite 

stringent. Tf my * yecollection is 

- tight, I think, this measure provides 

that jn the context of a complaint 

against a particular authority, the 

other connected matters can also be 

fone into. In many cases, ultimate- 

ly the decision that is communicated 

May be that of the officer concerned, 
and it ig our View that the purview 

of this enactment should be extended 

as fat as possible to all the function- 

aties who play a pivotal role in the 

decision-making process. 
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SHRI ७. G. SWELL: Some times 
the file stops at the level of Joint 
Secretary or at the level of Secretary 
who takes the decision. All matters 
do not necessarily come up to ‘the 
Minister, but the Minister bears the 
responsibility. Suppose in the course 
of an investigation against a Minister 
for certain abuse, it is found that 
the Minister himself is not responsi- 
ble but the person who has taken 

the decision is a Joint Secretary or 
a Secretary, and suppose the Lokpal 

comes to that conclusion or finds that 

out, then is it not a case for the Lok- 

pal to proceed against that particular 

officer? 

SHRI V. R. REDDY: Yes. Actual- 
ly, Clause 8 of the Bill, as it is, does 

provide for such a thing; Clause 8(2) 
reads: 

“The Lokpal may inquire into 

any act or conduct of any person 

other than a public functionary in 

So far as he considers it necessary 

so to do for the purpose of his in- 

quiry into any such allegation:” 

As you have very rightly pointed out, 
the scope of the investigation would 

necessarily extend to the other autho- 

rities like Secretary. 

SHRI G. G. SWELL: What about 
prescription of punishments? 

SHRI RAM SINGH YADAV: If it 

is an officer who has abused the 
power, who has beén instrumental in 

the passing of such an order and the 

Minister acted bona fide-on the advice 
of that Secretary or Joint Secretary, 

in that case the Lokpal will give his 

finding and it will be sent to the ap- 

propriate authority for necessary ac- 

tion to be taken. 

SHRI L. K. ADVANI: Clause 8 

of the Bill refers to the jurisdiction 

of the Lokpal and it includes even 

Secretary or Joint Secretary. If the 

Lokpal comes to that conclusion, he 

would report. He cannot punish him. 

He would report to the competent 

authority. that in this particular case



he has found that this particular offi- 
cer has done this. 

SHRI RAM SINGH YADAV: The 
“second point is, you have pointed out 
Some inconsistency in the provisions 
in Clause |॥] and Clause 22. Under 
Clause 77 the Lokpal has got the 
power to dismiss a complaint on pre- 
liminary scrutiny of the complaint. 
Under Clause 22 also he can dismiss 
or accept a complaint after recording 
the evidence, whatever he deems ne- 
cessary. Your contention is that in 
Clase ॥, no punishment has been 
provided for making a complaint 
which is baseless; whereas in Clause 
22, the punishment has been provided 
for the complainant. You are quite 
aware of the provisions of the Crithi. 
Nal Procedure Code under sections 
200 and. 202 that recording of the evi- 
dence of the complainant is not obli- 
gatory upon the trial magistrate ig he 
comes to the conclusion on a prelimi- 
nary scrutiny that the complaint is 

false. Suppose i; is a complaint 
which has already been decided bya 
competent court and again he files. a 
complaint.. The point is whether the 

Lokpal has the jurisdiction to say, 
‘No; at the outset itself; I come to 
the conclusion by going through the 
previous judgment that thig is ‘false 
and, therefore, I do not entertain *it”. 
So, how do you say being ६ member 
of the Bar: that these are inconsistent 

provisions. I. think. the - 

are quite consistent, both in. Section 
dl-and Section 22... They are not 

-- overlapping. ae 

_ SHRI V. R. REDDY: { am sorry a? 

_ have not. made myself clear on this. I 
am proceeding initially on the premise 
that this Clause 22 when it refers to 

. a complaint being found to be false 
~ does not take within its ambit cases 

f rejection of a complaint. If that 

ssumption is correct then my sub- 
ission was... 

SHRI RAM SINGH YADAV: That 
=“fay 58 one of the interpretation. 

provisions- 
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SHRI V, R. REDDY: That is wh 
said it may be possible, If that assump— 
tion is correct then our submission 
is that here is a case where under 
Clatise l] if at the threshold you are 
rejecting a complaint on the ground. 
that it is not made in good faith even 
in such Cases one dees not ‘expose 
oneself to any complaint. After all 
Lokpal is not going to say by having 
one. look that this is a complaint 
which, is not made in good faith. 
There may be preliminary investiga- 
tion. In the case where the comp- 
laint is rejected after this king of pre- 
liminary evaluation under Clause ॥, 
the person goes scot free. Where 

initially the Lokpal is satisfied that 
prima facie there is some substance 
in the complaint and he proceeds but 

later: on for want of evidence he 

wants the complaint to be rejected, 
in ‘such Cases there is “automatically 
punishment. So it appears to be in- 
congruous. - 

SHRI SHARAD DIGH You* are 

On Clausé Il and Clause’ 22: I may 
point out for your consideration that 

ag far as Clause i2 js concerned, you 

feel that if the complaint is’ frivolous 

and’ vi6t made in good faith, it goes 
‘unpunished. But I think ig you refer 
to Clause 26, you will find there is 
power to forfeit his deposit of Rs. 

,000.-So some punishment is there 

It is. not that it goes absolutely un- 
punished 

SHRI V. R. REDDY: -I agree: 

SHRI SHARAD DIGHE: There- 
fore, when at the preliminary stage 

it is found to be frivolous and no fur- 

ther steps are taken at all by refer- 

ting it १0 the ‘person against whom the 

‘complaint ‘is. made. then the Bill sug- 

SesiS- only a-lenient punishment, viz., 

forfeiture of his deposit but after go- 

ing through the ful; inquiry if it is 

found to be false, then there are fur- 

ther punishments. --Now I would like 

to ‘know ‘your- views as to what 
should - “be. the ~ punishment. or 

‘ho ‘punishment if. proved. false ulti- 

mately 2 ah 



institution is tobe. established: 

= something has to be provided for fri- 

= courage them; 

_ punished, At the same time, the Minis- 

- Other -thing is’ tha, the 

SHRI V. R. REDDY: have suggested 

two things. First, if a complaint is 

liable to be rejected, then the com- 

plainant should rot expose himself to 

punishment. I agree that punishment 

is necessary but all the same the 
othey extreme is not the answer. 

SHRI SHARAD DIGHE: Another 
point that has emerged jg that this 

Bill punishes the coniplainant and as 

far as the accused are concerned, only 

recommendations are made. So, 7 

woulg like to ask from you: what is 

the alternative? What do you suggest 

that Lokpal punishes the complainant 

and makes recommendations as far as 

Ministers are concerned? What would 

be the best thing? 

SHRI V. R: REDDY: Sir, I have car- 

lier also said that Ihave not appliesd 

My ming to this aspect. I am. not able 

to fing an answer even after you have 

analysed it further. 

SHRI G. G SWELL: If a complaint 

ig not sustained, does i; mean that the 

complaint hagnot been made in good 

faith? 

SHRT ए. R: REDDY: Ip is not. 

SHRI SHARAD DIGHE: I would 
like to ask that ultimately if Lokpal 

then 

volous complainants in. order to dis- 

So, they. have to be 

ters or whoever you may include in 

this cannot be punished directly by 
Lokpal because ultimately Minis- 
tefs aré under” the Primé Minister. 

So, the person who Gan punish is only 

_ the Prime Minister. Is there -no other 

_. alternative which you—aan suggest? 

‘SHRI V--RoO REDDY: I suppose the 

Act- should 

itself make an offence punishable, 

SHR] SHARAD DIGHE; You: have 

‘also suggested that apart from Minis- 
ters, other persons May also be got 
_in.-Which should. be the competeni 

authority for them? = 

SHRI V. R. REDDY: Prime Minis- 
tere: 

_-SHRI SHARAD DIGHE: You have 
suggested that an independent investi- 
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gating agency should be there. Bui I 
think that Clause 7 provides for such: 
an investigating agency. Is it not suffi- 
cient? 

SHRI V. R.. REDDY: By independent 
authority, [ had in mind an authority 

which hag a disciplinary jurisdiction 

also, i} 

SHRI SHARAD DIGHE; About 
tule-making power, will it not mean ~ 

that rule-making power by~ President 

means rule-making by the executive? 

When they use the word ‘President’, 

it means executive and not the Pre- 

sident himself. 

SHRI V. R. REDDY; Frankly, ‘Sir. 
this reads a bit unusual and I am not 

quite able to figure out any particular’ 

purpose, 

SHRI SHARAD DIGHE: But Presi- 

dent will mean the same thing which 

we use in the other Act; 

SHR ए. 8. REDDY: The office of 

the -President,.as such, is not con- 

ferred with the rule-making power 

in any. Act..So0, I also do not see any 

particular reason. or an.object whjch 

is: sought to. be achieved. by conferr- 

ing power, I thought it can be pro- 

~ perly met. by conferring this power on 

the Lokpal.. and insisting upon- the 

= rules to he: placed on the Table of 

the - House, 

SHRI SHARAD DIGHE: Your sug- 

@esion is’ that-the rule-making should 

be left to Lokpal, But here_also.. I 
- will-say that i; is unusual. Generally, 

©cwhen ‘the legislation is made by Par- 

Tiament, the delegated - legislation -is 

“made by the executive, That is placed 

~ before the Hottse so that the House 
* analyses it. Its Subordinate Legisla- 

tion Committee goes into it-and makes 

suggestions to the executive. Then- it 

“Bets done according to the wishes of 
the House. 7f ‘wishes -of the House 
have any significance and if they -are 
to be placed before the House, then 

it is proper that executive makes the 
rules and not the Lokpaly “What de 

_you say? 

SHRI V. R. REDDY; In such an 
event, there is a likelihood of criti- 
cism that the purpose 68 the Act is 



- Sought to be whittled down ‘by the 
executive by employing the rule- 
making, power. That’s why I thought 
that this could be done by the Lokpal. 

SHRI L. K. ADVANI: Woulg it be 
right in coneluding or summarising 

your views as being that the Bill as 

presently framed is not very mean- 

ingful because of its limited ‘scope to 

which you have said that it would 
be better jf the Bill was not restricted 
merely to corruption but cover also 

grievances arising out of misconduct, 

maladministration and abuse of power 

because this widens the scope of the 

whole Bill? 

The other suggestion that you have 

made ig that we could suitably bring 

in the Secretaries, Joint Secretaries 

within the scope of the Bill, : You 

have also made other comments. 

- Would it be right for us to conclude 

that according to you, the Bill as 
presently framed will not serve g very 

useful purpose? We have to view it 

from the point of view that a new 

institution ig being createq and that 

institution js being created for the 

purpose of providing to the citizen 

recourse to convenient and effective 

forum for determination of complaints 
and thereby save him from pursuing 

his remedy through the process of 

courts which may prove expensive or 

dilatory and may not facilitate in 

speedy — determination. This is the 

purpose of créating this institution. 

Frankly, if I were a citizen and if I 

had this particular Bill before me 

which 69९08 me to the risk of being 

punished by the Lokpal, I would 

préfer to go to a Member of Parlia- 

meént and five him my complaint. T 

would préfer 80 go fo A newspaper 

and give it my complaint, I would be 

willing to face defamation. Does this 

institution, as conceiveg in this Bill, 

serve the purpose for which it is in- 

tended? 

SHRI V..R; REDDY: Sir. my view 

is that having regard to the object, it 

would perhaps be more meaningful if 

"the scope of the Act is expanded in 

-the manntr we suggested. 
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SHRI L. K. ADVANI: You suggested 
enlargement of its scope. The mo- 
ment a complaint is rejected, the 
complainant is open to the charge 
that he hag made a false complaint. 
He is open to the liability of being 
sent to prison. Do you think that this 
is just and fair? It surprises me. 

SHRI V. R. REDDY: That ig why 
we suggested this, Sir, 

SHRI L, K. ADVANI: We had dis- 
cussions among ourselves that only 
when it is proved to be deliberately 
false the complainant should be liable 
to be punished and you in your open- 
ing remarks saiq that we should not 
bring in the question of mens ‘ea, 

SHRI G. ७. SWELL: The dividing 
line is very blurt. 

SHRI L. K. ADVANI: A complai- 
nant when he thinkg that so and so 
is responsible, he makes a complaint 
but because it was not proved, he is 
likely to be punished, he feels that 
some injustice is being done to him. 

SHRI V. R. REDDY: It is rightly 
submitted that he cannot get rid of 
the punishment. 

SHRI L. K, ADVANI: But your 
earlier interpretation was that the 
moment a complaint is proved to be 
false if is rejected. Unless the word 
ig deliberately false, it would be un- 
just... 

SHRI V. R. REDDY: That is my 
understanding of the clause. 7 quite 
agree with you. 

SHRI L. K, ADVANI: I am not a 
lawyer, but I would like to know: is 
there anyother law where a complaint 

48 made in- good-faith and only be- 
cause fhe person complained against 
is'a Minister, therefore, the complai- 
nant is likely to be penalised. Should 
this king of law be framed? 

SHRI V. R. REDDY: We would be 
surprised, if there is one such law, 
Sir. 

SHRI DARBARA SINGH: Section 
~ 22 is already there. In the Criminal



iq 

Procedure Code also a provision js 
there. I would like to kmow as to what 
should be the definition of the good- 
faith? 

SHRI S. JAIPAL REDDY: In other 
Words, is there any sttbstantial diffe- 
rence between the lack of good-faith 
and mens rea? 

SHR] V. R. REDDY; I; ig possible 
for one to contend if the expressions 
useg are “deliberately or wilfully 
knowing the allegations to be false’, 
these are the cases where the concept 
of mens read comes into play. Well 
that is other extreme position, The 
other via media which we suggested 
was the lack of good-faith. We were 
tempted tg borrow this expression and 
these are few thoughts that should 
suffice. 

SHRI S.JAIPAL REDDY: But 
what is the substantive difference 
when it comes to actual operation bet- 
ween the lack of good-faith and the 
mens rea? Does it not the same thing? 

MR. CHAIRMAN: Instead of © dis- 
cussing among ourselves, let us know 
from the witness, 

SHRI V. R. REDDY: There is a 
distinction and these expressions have 
‘been the subject» matter of interpre- 
tation in many decisions. व्‌ am afraid 
I will not be able to provide all these 
decisions but there is a definite dis- 
tinction between the two as held by 
the court and I very respectfully agree 
that the distinction is very subtle. 

SHRI RAM SINGH YADAV: Since 
it is your view and it has come im 
previous disciissions also that the 
jurisdiction of courts ‘should be @x- 
tended to the persons to be covered 

under this law, So, my ‘question: is 
Why not the Directors of Public Cor- 
poration should also be included into 
it? Take the case of Chernobyle acci- 

dent which took place due to the 

negligence of duties by Directors and 
everybody there after have been pu- 
nished. Don’t you think that the pre- 
sent law does not cover such a situa- 

tion ang if it déés not what should 
be done to include such people? 

“ 

53 

Secondly, it has been said by many 
persons here and you have replieq it 
also that in case of false complaints 
the provision of law has more to do 
with the complainant and very less 
for the person for whom the law is 
meant. Now, have you given any sug- 
gestion that we can bring within the 
ambit of this law some provision of 
punishment also because the law is 
not meant primarily for the complai- 
nant. The law is there to eradicate 
corruption from public life. I, there 
any possibility to include such pu- 
nishment against such persons with- 
in the ambit of this law? 

SHRI V. R. REDDY: Taking the 
second question first, if such a body 
is to have the authority to punish a 
person against whom a complaint is 
lodged then J am afraig it wil] be 
a totally different concept than what 
is envisaged in this Bill, Secondly, we 
do have various authorities like the 
courts, the disciplinary action with 
respect to public servants and so on 
and so forth. So, to have another 
authority clothed with the very same 

power might result in duplication. 

SHRI RAM SINGH YADAV: Like 
Wise we have provision of law to deat 
with the falge complaints also. 

SHRI V. R. READDY:; Precisely it 
is possible thay this law can declare 
it to be an offence and leave it for 
the concerneg authority to prosecute 
in the criminal code, That is a policy 
decision. 

Regarding your first question, these 
public corporations are instrumentali- 
ties of the State’s jurisdiction. These 

are not amenable to the direct ad- 
ministrative control of the Govern- 
ment ag such. So, the question of 
bringing these corporations within 
the sweep of this enactment, accord- 
ing to us is a little inappropriate. 

MR. CHAIRMAN: Thank you. 

(The Committee then adjourned.)
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MR. CHAIRMAN: I wish you all A 
Happy and Prosperous New Year. 

Before ~ We proceed, may ][ draw 
your attention to Direction 58 of the 

Directions by the Speaker which reads 
as fellows: 

~ “58. Where witnesses appear be- 

fore qa Committee to give evidence, 

the Chairman shall make i¢ clear 
to the witnesseg that their evidence 

Shall be treated gs public and is 

liable to be published, unless they 

specifically desire that all or any 

part of the evidence given by them 

is to be treated as confidential. It 
Shall however, be explained to the 

witnessés that even though they 

might desire their evidence to be 

treated as confidential such evi- 

dence is liable to be made available 

#o the Members of Parliament.” 

DR. Ll. M. SINGHVI: I consider this 

qa freat honour and privilege to be 

asked to make my submissiong on this 

very important Bill, I come to this 

Committee with a deep sense of his- 

ory with a deep sense of involvement 

in the under lying idea of this Bill 

and if I may say s0, with a sense of 

nostalgia. 

For the first time, [ had the-privi- 

ege to move on the floor of Lok 

Sabha that we should provide for 

what I then calleq a people’s tribune 

‘or a public procurator for redress of 

public grievances, I, also used the 

scandinarian term “ombudsman”. 

Pandit Nehru, who was the Prime 

Minister then, asked me: “What zoo 

does this animal belong to? Why can’t 

you have a sensible Indian name if 

‘you want this institution in India.” He 

also wanted me to send him a note 

“On the Tole and function, of the pro- 

posed instittition jn the context of 

our Indian System and problems. 

T coined the word Lok Ayukta ang I 

Suggested jt to him and T also used it 

on the floor of the House. Panditji 
said: “I like the idea and I like your 
nomenclature because it has ‘lok’ in 
it.” That word has now become a 
part of India’s Legislative Vocabulary, 

Even though the idea seemed to 
come to fruition on many occasions, 
it was painfully demonstrateg to us 
that there are indeeq many a slip bet- 
ween the cup and the lip. 

It is true that the institution of Lok 
Ayukta for redress of public grievan- 
ces in 8 variety of situations hag been 
implemented in severa] States. But 
the working of this institution in dif- 

ferent |States' has nothing much to 
offer so far. By and large, this institu- 
tion has not proved the premise and 
the promise on which प[ and many of 
my colleagues at that time, in Rajya 
Sabha and Lok Sabha, had put for- 
ward the proposal. I woulg like to 
bring to your attention, before I give 
my specific comments on the specific 

queries, g book by Dr. M. P. Jain, cal- 
Jed ‘Lokpa] Ombudsman ip India’. My 
distinguished friend Mr. Nity Srinivas 

Rao—the first Central Vigilance Com- 
missioner and a former Chief Justice 
of Karnataka—and I were associated 
in the study project and he very 

kindly agreed to write a prefactory 

+ foreword, as I had also done, to- this 
book, Dr. M. P. Jain is 2 well-known 
scholar of legaj. history and constitu- 

tional law and I commend this book, 

Mr Chairman, to your and your dis- 
tinguished colleagues’ attention be- 
cause if has dealt with a number of 

issues which are now raised in the 

framework of extremely relevant, 

pertinent and pointed queries° which 
your secretariat has so kindly sent 

to’ me: When प्‌ wrote my preface ie 

this book, I had perhaps ~expressed 

too much optimism. -It "was written 
94९70, I had saig and I quote: 

“Several years ago, when in 
April, 963 | made the, proposal for 



an Ombudsman system in India, for 
the first time on the floor of the 
Lok Sabha, it appeared somewhat 
futurjstic. It ig a tribute to Indian 
parliament and its effectiveness that 
the proposal I had then hopefully 
made....is now on the threshold 
of being translated injo an institu- 
tiona] reality. No doubt, there was 
a somewhat Yrare and remarkable 
combination of a variety of diverse 
factors producing an extraordinary 
consensus of views on the aforesaid 
proposal, but the initial momentum 
and the sustained pressure on the 
proposal came largely from Parlia- 
ment, The proposal for Lok Ayukta 
received nearly ynanimoug support 
in the Lok Sabha in 964 from all 
sections of the House, It was re- 
inforced by the sub-Committee of 
the Special Consultative Group of 
Members of Parliament appointed 
by Mr. Gulzarj Lal Nanda, the then 
Home Minister. The Administrative 
Reforms Commission, consisting 
mainly of Members of Parliament, 
presnteq an Interim Report before 
the Fourth General Elections, to 
recommend the establishment of the 
Lokpal and Lok Ayukta institution. 
Above all, the fact that the Ombuds- 
man idea got the imagination of 
fhe people and the Parliament of 
India and made rapid strides ६0- 
wards public approva] anq legisla- 
tive acceptance, justifies eloquently, 
with intrinsically powerful hope, 
the question of redréssal of grievan- 
ees gs on the public mind and in 
democratic countries.” 

Ag I said, perhaps in 970 I was more 

optimistic than यु had reasopn to be for 
even today that idea is struggling to 
be born: I only hope that this Com- 
mittee would be able to mother this 
great and noble concept to give it a 
much wider reach and sweep, if it is 
to be an institution not merely con- 
fineq to a very limited area to which 

the present Bill appears to address it- 
self. With these preliminary remarks, 

with your king permission, I would 

like to submit my responses to some 
of the basie queries which, as I said 
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earlier, have been very pointedly and 
very pertinently formulated ang with- 
in the framwork of which I would 
like to make my further submissions. 

First of all, without going into the 
somewhat less _ significant nuts and 
bolts of this piece of legislation, I 
wish to say that it does not answer 
the more.perennia] and persistent need 
for redress of citizens grievances. It 
addresseg itself tg a problem which is 
no doubt of great importance, but 
its approach is pirmarily negative 
and not positive. I say so with 
great respect that a Bill which ad- 
dresses itself only to allegations of 
corruption against Union Ministers 
and for matters connected therewith, 
is-not in any sense of the word, truly 
speaking, an Ombudsman proposa} or 
a proposal for redress of public grie- 
vances. There is no doubt that from 
the time Mr. Santhanam was asked to 
make a report; this problem had oc- 
cupied the public mind and we have 
been anxious to create an appropriate 
institutional vehicle for inquiry into 
allegations of corruption. But I have 
the feeling that if that is the sole 
purpose and rationale of the present 
Lokpal Bill, as it appears to be, it is 
taking an extremely limited and an 
extremely negative view of public 

life and of political aspirations. A 
larger question looms before you, Mr. 
Chairman, and this would be a ques- 
tion of perspective. I find this 

question reflected in the points for 
discussion on the provisions of the 
Lakpal Bill in which one of the ques- 
tions is whether the Bill should be 
more widely conceived and enyision- 
ed. Query No. 3 in the points for 
discussion raises this issue squarely 
and, if I may say so,  rightly—“Do 
you think that the scope and fune- 
tions of the Bill are restricted and 

should include complaints of miscon- 
duct, grievances, mal-administration 
and abuse of power, etc.”. My ans- 

wer is a very emphatic ‘yes’. Making 
Ministria] corruption accountable is 
not be all and end all ‘of public 
life, It seems to me that an obsess- 
ive concern with just one dimention 
of our public life, and the neglect and
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exclusion of what is very much more 
fundamental in the work a day life 
of the citizen, is, in my respectful 
submission, very disappointing, _in- 
deed injurious to the very cause with 
which the whole idea and the move- 
ment of Lokpal and Lok Ayukta was 
started by some of us. I] wish to 
mention to this august Committee my 
experience of knowing personally the 

Swedish and the Danish Ombudsmen 
of that era, Mr. Bexelius and Mr. 
Hurwitz, They were the two most 
distinguished Ombudsmen in the 
world and they did much to bring 
this idea to the attention of the rest 
of the world. Indeed, both New 
Zealand and the United Kingdom owe 
their inspiration to the wonderful 
projection which these two great Om- 
budsmen from Scandinavia gave to 
this institution. As you know, the 
institution goes back to much more 
than hundred years ago and has been 
a very effective forum for redress of 
public grievances in matters of mal- 
administration, misadministration ab- 
use of power, application or opera- 
tion of rules regulation and proce- 
dures which are inherently bad or 
which are lacking in their concern 
for the common man. And I think it 
is in this context that the words ‘Lok- 
pal’ and ‘Lok Ayukta’ had captured 
the imagination of our pepole. Tt 
you were now to consider this whole 
concept of Lokpaj and Lok Ayukta 

merely aS ४ measure of contro] or 
inquiry into the corruption of Union 
Ministers only, I think we would be 
missing yet one more opportunity. In 
fact, historically speaking, the Lok- 
pal-Lok Ayukta idea at the Union 

level has been a history of missed op- 
portunities. One more opportunity, 
which is now presented to the nation 

and the Parliament through this Bill, 
would be missed if a constructive and 
forward-looking view of the matter 

is not taken. I am also of the view, 
that an Ombudsman institution would 
best function if you were to make a 
provision for it in the Constitution of 
India itself rather than merely by 
means of a piece of legislation. My 
reasons for saying so are two. Firs. 
ily, Parliamentary Legislation of this 
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kind. would invariably and inevitab-~ 
ly—lead. to jurisdiction conflits—con- 
flicts with other authorities and courts 
and. these would be best resolved if 
the authority of the Lokpal is put be-- 
yond the pale of everyday controver- 
sy in different courts of law. It is 
conceivable that anyone who ig likely 
to be adversely affected by the  en- 
quiry of the Lokpal would easily hold 
up any progress on such an enquiry 
by going to courts of law. There are 
provisions in this Act, but they are 

inadequate. The result then, Mr. 

Chairman, would be that. there may 
be a spate of challenges to the exer- 

cise of the jurisdiction of the Lokpal 

and if that happens it would create 

a situation of this institution becom- 

ing ham-strung by that kind of liti- 

gation. Here I should also like to 

make a submission that it would 

be ideal if a common framework ता 
Ombudsman institution for the whole 
country could be evolved. That is 

possible only if there is a constitu- 
tional: amendment; that jg possible 
only if the State Governments 
are made partners in this whole 
exercise of redress of public grievan-- 
ces, including public grievances aris- 
ing out of cases of corruption. If the 

State Governments are made co-ordi- 
nate partners in this enterprise and 

if an Al] India framework is evolved, 

then the Lokpal.Lok Ayukta institu- 
tion would answer to the abiding 

needs and the deeper aspirations in ८ 

Indian life. 

MR. CHAIRMAN, the Constitution 

refers to public grievances. Indeed 
the words ‘redress of public grievan- 

ces’ are in fact used in our Constitu- 
tion_in Article Those words are used 
in the context of the language to be 

used for such purposes. But jt is an 
expression used, if I may say so, to 
make the Government — ‘concerned 

more“and more with redress of pub-- 
lic .grievances today and therefore. 

that is an issue which should occupy 
the forefront of Parliamentary  con- 
cerns; that is an issue which ought 
not. be allowed to be — sidelined or 
marginalised or put in the back-seat 
because the question of corruption - 



looms large in the public mind and 
itS sensations tease and tickle the 

public mind 5 

“Mr. Chairman, jhere is a query in 
respect of qualification for the ap- 

-pointment of Lokpal, While I do not 

think that one can provide for any 

detailed inventory of qualifications for 
an institution such as Lokpal, I would 

like very much to make a submission 
to this Committee that the conception 

underlined in this Bil] is once again 

falling into the trap of over-judicial- 

ising public institutions. I believe 

that ultimately democratic institu- 

tions and democratic accountability 

are the bulwark any of democratic 
system and therefore even though I 

am deeply committed to the judicial 

institutions, to the rule of law, to. the 

prime importance of our judiciary I 

would like to submit that over_judi- 

cialisation or over-inyolvement of the 

judiciary is not the way one should 

#0 about it. Indeed if one might say 

$60 quite frankly, I do not think that 

if is right for us to look only for a 

judge or a retired judge to fill such 

a post. The two Ombudsmans in 

Denmark and Sweden I mentioned 

@arlier were not judges, but they pro- 

ved to be exceedingly good Ombuds- 

man, Nor are many of the Parlia- 

mentary Committees and Ombuds- 

man in other countries retired . or 

sitting judges. We may insist on 

legal background training and exper- 

ience but not necessarily on a retired 

or sitting judge. The reason is this 

Ombudsman system or any system of 

redress of public grievances functions 

best if there is a certain informality 

of atmosphere, if there is a certain 

sensitive concern for the rights of the 

people, if there is a certain willing- 

ness to. go beyond the rigid frame- 

work of the law to which the judges 

‘hecome tied by force of habit. 7 

think that it.is very necessary to see 

that there is vibrant and constructive 

approach to the Ombudsman institu- 

tion and that approach has to be prac- 

ised, not by confining ourselves to 8 

rigidly forma] judicia] attitude as it 

€ in .judicial proceedings, hut to 

ach of solving the problem 

which arise for a variety of reasosns 

and in a variéty of ways. For ins~ 
tance, when one is trying to solve the 

problem say and when one is trying 

to understand public grievances; one 

cannot afford to be tied to the text of 
an existing rule or to an existing 

situation. There is need for a cons- 

tant, responsive rapport to the system 

and the Lokpal-Lokayukta should be 

a vehicle for such responsive rap. 

port. I would like to stress. that the 

laws of the country, the Subordinate 
Legislation of the country anq the 

administration have to be humanised. 
That is why we want to go beyond 
the ever-ready adherence'to the status 

quo of a formal system ang a formal 

or rigid style. That is why the coun- 

try should have an institutional me- 

chanism which is inexpensive, which 

is effective and informal and which 

goes beyond the conventions of the 

rigidities and formalities of laws and 
rules. This is a creative task. 

I fee] therefore that in defining the 

qualifications for the office of the 

Lokpal, we should be able to go be- 

yond, retired judges. There are many 

persons who have legal iraining who 

have served in Parliament and | who 

have the necessary skill, ability and 
disposition to fill that office There 

are maNy who haye served in Parlia 

ment, even representatives of this- 

or that party. There are many men 

and women in this country who are 

capable of rising to the otcasion of 
inspiring the confidence of the people 

and helping to redress public griev. 

ances in an informal sense of _ the 

word. 

Through the Lokpal-Lokayukta 

system, we want a swift, somewhat 

informal, judicious and resourceful 

solution of problemg rather than 2 

tardy, formal and judicial verdict in 

an. adversical setting. 

Now, coming to question No. 5, 7 

would like to emphasise that too 

much bias or prediliction of choosing 

judges to man these posts should be 

abandoned. The Bill should create a 

democratic. jnstitution in a democrat 
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System ang therefore, tthe Lokpal- 
Lokayukta system should have an 
element of being related to the people 
to the “Lok”. It is in this context, | 

remind you what Panditji told me: 

“7 like the idea, I like your no- 
menclature because it has “Lok” 

in it.” 

I would suggest that a linkage bet- 
ween the Lokpal-Lokayukta and a 
Joint Committee of the two Houses 

on petitions should” be established 
roughly on the analogy of the Public 
Accounts Committee and the Comp- 
troller and Auditor General. 

Me. Chairman, there are certain 

; provisions to which I should make a 

reference because, I think, they are 
also based on a somewhat narrow ju- 

dicial conception of the office of the 
Lokpal, It is welcome that the Lok- 

pal is to have the status of the Chief 

Justice of India. But functionally 
speaking, he is not. Take for ins- 

tance, clause 6 of the Bil] which pro- 
vides that the Lokpal may be remov- 

ed by an order, by the President, on 
the ground of misbehaviour or inca- 
pacity after the inquiry made by the 

Chief Justice of India or such other 
Judges of the Supreme Court, as the 

Chief Justice nominate in this behalf. 

I submit that ig that is to be a peo- 
ple’s institution, then the ultimate ac- 

countability, should be by means of 

article 24, namely impeachment in 
the two Houses of Parliament I think, 

it is inappropriate that a person on 
whom you are conferripg the status 
of Chief Justice of India should be 
subject to an inquiry by the Chief 
Justite or any other judge nominated 
by him, It is ultimately in democratic 
accountability and sensitivity of this 
institution that we would be ‘contri- 
buting something to the instiutional 
framework i our country, There are 
two models, in our Constitution for 
removal procedure, There is a 
model for removal] of judges and 
there is the procedural model for 
remova] of members of the Public 
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Service Commission. One should opt 
for either of the two procedures but 
I am personally of the view that it. 
would be more appropriate for this 
Sreat institution to be accountable, 
in terms of impeachment procedure 

There are two ‘other questions 
which raise functional issues. One 
is with regard to the fee to be depo- 
sited while making complaints as 
prescribed in the Bill. I ४7० of 
the yiew that it is on the high side 
and that access should not be made 
onerous, certainly not onerous in 
monetary terms. India ig q poor 
country and we do not like tog high 
a price tag for the redress of grievan_ 
९९३ or solving of problem which ari- 
ses in public life. 

MThere is also a question raised 
with regard to the penalty proposed 
to be imposed in case of a complaint 
which proves. to be false, and that 
this ought to be reduced or done 
away with. I hold the view that 
there are far too many irresponsible 
allegations today; far too much char- 
acter assassination far too much wil- 
lingness +o tarmish the image of 
sOme one.» There is need for incul- 
cating through our laws and culture 
of polities and public life a more res- 
ponsible attitude: But I would not 
suggest.a very high monetary deter- 
rent for arresting or discouraging this 
tendency, I personally thing that while 
this statute should strongly sub- 

seribe to the idea of making a com- 

plainant responsible ang accountable 
for what he says, and it is proyed to 
be a deliberately and wilful false- 
hood, it ought io be dealt with not 
primarily in terms of yery high amount 
of -money asa — penalty—although 
some amount of penalty must -be im- 
posed—but .also by public censure. 
Indeeq this is a matter which per- 
haps requires some consideration 
from =the point of view of protection 
of public morality. It js easy to 
make a complaint but difficult to 
substantiate it. But if at the end of



5 one, ‘then, ‘of 

‘His real 

it all; if you fing that the .complaints 

were made mala fide and maliciously 

to assassinate the character of some- 

course, we must have 

‘some in built recourse within. the 

system. I am, therefore, all for 8 

provision such as the One We have. 

I believe, however, that the quantum 

of money, Rs. 50,000 is excessive. It 

is not merely monetary punishment 

which entails or represents censure. 

What should be done is the publica~ 

tion everywhere of the censure of the 

complainant ‘who hag filed wilfully 

a complaint and maliciously, 

The question of proceedings of in- 

quiry to be conducted in camera, a 

pelieve is an important one. It is 

necessary that there ought to be rea- 

sonable amount of confidentiality in 

the proceedings of the Lokpal. Vying 

for public attention and paying to the 

gallery jis a bane from which every 

institution can come to suffer, At an 

early stage the proceedings must cer- 

tainly not made public because, mak- 

ing allegations against a Minister, 

making him a target of criticism 

and then getting publicity mile- 

age is a © reward which should 

‘be denied to a complainant at that 

stage not right. His reward if any 

should be at the end of the proceed- 

ings rather than ad interim or ~ in 

advance. If the complainant has 

made a good complaint, he should be 

rvewarded “obviously with a finding, 

which will then inspire greater con- 

fidence. But it should not be allow- 

ed merely for mud-slinging. T fing in 

many cases that even before a matter 

reaches the proper tribunal, the per- 

son publishes it in the newspapers. 

interest is to attack some- 

one under the cover of a statulory 

‘eamplaint This is considered now-a- 

days a fair game though it cannot 

~ever be so. Time was when it was not 

considered so generally a permissible 

practice. I am, for maintaining con- 

fidentiality in the proceedings of the 

Snauiry until it so far as the Lokval 

‘Ss concerned. No doubt. the Institu- 

“tion should be oven; it should be fully 

Accessible ang its course must be free, 

but- interioy “confidentiality: would 

“protect the working of Lokpal. Eyen- 

tually; the Lokpal’s reports should 

be publisheq and should never be 

allowed to gather dust on the shelves 

of the secret. But giving premature 

publicity is injurious to the very 

cause that such an institution is 

meant to sefve. 

There are two other aspects of the 

matter on which I would like to make 

brief submissions. One is the rule- 

making power of the Lokpal. It 

is an extremely difficult question. I 

would suggest that the Committee 

should consider incorporating 8 

Chapter which would serve as a frame 

work of rules for the Lokpal and 

which should be given to him by 
Parliament, not by subordinate legis- 

lation of any kind or colour. My 

own experience as a Member of the 

Lok Sabha was that Parliament 

never had the time and did not com- 

mand enough expertise to really seru- 

tinise subordinate legislation which 

is made from time to time. I think 

that it will be much better that for 

an institutjon such as the Lokpal, 

we should incorporate in the Bill 
itself a Chapter which prescribes 

more or less the entire framework of 

rules and regulations and then Jeave 

further directions or instructions or 

forms to be published by the Lok- 

pal himself to be Jaid on the Tables 

of the Houses, subject to, parliamen- 

tary modifications but not as an exer- 

cise in subordinate or delegated Jegis_ 

Jation. by the executive. 

The last question is one on which 

प्‌ have referred en passant in the 

earliey part of . my submission and 

that is with regard to a national 

framework. for Lokpal and Lok 

Ayukt institutions. I have already 

submitted that I am in fayour of a 

national] framework protected and 

provided for by our Constitution it- 

self, a framework in which the Par- 

liament, the national executive at the 

Union level and the State executive 

at the State-level and the State legis-
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Jatures, would be partners in the en- 

terprise of providing a new sensitive 

vibrant and forward-looking mecha- 

nism for redress of public grievances. 

It léaés me once again to the ques- 

tion of the extremely limited. purview 

of the present Bill and its prepos- 

senion, if I may say so, with great 

respect, with the idea of corruption 

of Minitters only. If we are trying 

fo creat, an institution for investiga- 

tion ini y corruption, why then the 

corruption among Ministers only? Why 

not oth¢rs? I think there is too much 

concern with corruption only and too 

little e¢ncern with something more 

positive which is what will give us 

a bette; administration and will re- 

duce e¢truption. A more citizen- 

oriented administration, g more res- 

ponsive, ४ More humane, a more con- 
cerned ,idministration, that is where 

you wollld be offering to the coun- 
try a. imodel for redress of the grie- 

vances ‘sf the people. 

It is i thig perspective that I . sug- 

gest tha’; the Committee might recon- 

sidey th> definition of public func- 

tionary. vhich now delimits the whole 
scope of the. Bill as it is before you. 

The Cummittee might reconsider 

Clause | 3) because it provides at pre- 

sent fliat “the President shall, after 
consul'alion with the Chief Justice of 

India, ajipoint, by warrant under his 

seal, a yerson who is, or has been, 

or is (ualified to be, a Judge of the 

Suprerne Court as the Lokpal.” My 
submissi'n is that you need not opt 
only for the judicial basket so fay as 

the selettion of Lokpal is concerned, 

nor need you go to the,Chief Justice 

and bunlen him with any participa- 

tion in tae choice, The leaders of the 
two Horses and a leader of the entire 

opposition in each of the Houses 

headeq by the Speaker can join in 

the exercise of nominating or electing 

the Lek Pal that provisions should be 
recast even though it is inclusive en- 

ough as it stands because I would 

like to see a change of orientation. 
Perhaps that orientation can also be 

achieved without a change in the lan- 
Suage of clause 3 itself. But I do 
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not think it necessary to have a judge 

only and that too chosen in consulta- 

tion or after consultation with the 

Chief Justice only. I also’do not 

think that you should ask a would- 

be Lokpal not to hold any- Office of 

Trust. An office of profit should be 

strictly excluded from, no doubt. But 

an office of trust is not something 

which needs necessarily to be exclu- 

ded. There are many institutions in 

which persons are helping’ a number 

of good causes and I do not think 

you want a Lokpal who is isolated 

and insulated from the perceptions of 

public life. It is enough to provide 

that Lokpay should not hold any office 

of profit. 

With regard to the pension provi- 

sion, I would like to say that if 8 

person comes to occupy that position 

and retires after five years, and if he 

has not held any other office earlier 

in public employment, he would be 

éntitled to a very paltry amount of 

pension, I think you must make 8 

specific provision for pension to the 

extent of two-thirds of his salary last 

drawn or whatever the current salary 

of the Lok Pal may be so that he may 

have at least enough to kee phis 

body and soul together after he re- 

tires from that office. 

So far as the question of Clause 7 

and its various sub-clauses are con- 

cerned, thére ate two specific sugges: 

tions which I would like to make. 

First of all, it should be possible to 

make a provision on the analogy of 

Article 44 of the Constitution some- 

where in or near abouts Clause 7 of 

tHe Bill. Article 44 of the’ Consti- 

tution ig the kind of provision which 

iS required when the jurisdiction as 

Jargée and as far-reaching as I envi- 

sage is to be exerciseq by the Lok- 

pal, Arti¢le 744 will have to be ada- 

pted for the Lokpal of course, provi- 
des: ४ 

“AT authorities, civil and judicial 

in the territory of India shall act 

in aid of the Supreme Court.” 

The Committee should maké a provi. 

sion that all authorities shall act in



aid of Lokpal because otherwise the 
statute might create a helpless and 
helpless institution whicl will not be 
able to put its mandate, its fiat and 
its legal and moral, Authority across 
effectively, 

My other suggestion is with regard 
te the powers of investigation. It 
may be that in Clause 7(), the word 
“inqujry” is inclusive enough but if 
‘elucidation is required, it shoula be 
possible for the Lokpal to have the 
assistance of persons not only in ma- 
tters of verification and inquiry but 
also investigations at a preliminary 
stage because Clause 7(l) is at a pre- 
liminary investigation. Even at that 
stage, to have some assistance for 
preliminary investigation may be ne- 
cegsary - 

There are several other minor mat- 
ters. I would particularly like — to 
mention one point and if you so de- 
Sire I would send you comments on 
others, eet 

Once again, on the question of the 
jurisdiction of the Lokpal, on an alle- 
gation of bias by him, it j, provided 
for in the Bill that when 4 dispute 
arises, the President shall, by an aP- 
plication made by the Party aggriev- 
ed, obtain in such manner as May be 

prescribed, the opinion of the Chief 
Justice of India and gecide the dispute 
in conformity with such opinion, 

When a question of bias arises, no 

doubt every citizen is entitleg to raise 
that issue before the Lokpal himseif 
in the firgt instance. If a dispute arises. 
which should be resolved not by any 
single judge of the Supreme Court or 

&ven by the Chief Justice of India put 

by a bench of atleast three judges, 7 

do not; think jt should be subject te 

a> judivtial decision of a single Supre- 

Me Court Judge who is nominated by 

the Cllief Justice of India, if you 
want +) protect and preserve the sta- 

tus thet the Bill confers. upon the 

Lokpal The Supreme Court does not 

ordinar ly sit in a benth of one judge 

-and I taink in respect of bias. which 

is a jldicial matter, an advisory opinion 
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Should be sought from the Supreme 
Court. A bench of the Supreme Court 
should be invited to give an opinion 
in such matters and the President 
should act in accordance with that 
opinion. 

With these words, may I Say that 
the country looks upon this new fledg- 
ling imitiative with great hope. I be- 
lieve that if thig Bill is reviseq and 
offers & meaningful machinery to the 
country for dedress of grievances and 
if we are able to go beyond the mere 

question of corruption of Union Minis- 
ters, that woulq be a real positive 
contributio, to our democratic system: 

I would like to reiterate the sugges- 
tion that this Committee should ex- 
plore the possibilities of establishing 
a linkage between the reports of the 
Lokpal and the Joint Committee or 
Committees of Parliament like the 
C&AG’s reports and the Public Ac- 
counts Committee. Jt would be very 
useful if you have a Committep con- 
sisting Members of both the Houses of 

Parliament like the Committen on 

Petitions or Committee on Redressal of 

Public Grievances. It could be forum 
where that report could be considered. 

There should be some parliamentary 
nexus and foot hold for this Institu- 

tion. Withou; thig Parliamentary link- 

age, the Institution: would be in dan- 

ger of becoming one more bureaucratic 
appendage, That Parliamentary con- 
nection and nexus may make it the 
People’s Tribune. 

Final'y, I would like to express my 

gratitude to the Committee for having 

invited me to put fourth my views on 
the Bill. 

MR. CHAIRMAN; At the outset, { 

thank vou Dr. Singhvi fo; your pre- 

sence here and for making your state- 

ment, First, I would like to put certain 

questions for clarification and later on 

other hon. Member. would algn put 

their questions to vou. Tn your state- 

ment, you hava stateq that the sitting 

Judge of the Supreme Court or a re- 
tired. Judge of the Supreme Court



ought not to be appointed as Lokpal. 
In the very same clause in the Bill, 
there is a provision that a person hav_ 
ing requisite qualifications to be ap- 
Pointe as Judge of the Supreme Court 
can be appointed 5 Lokpal. Wha‘ 
have you to Say in thi, matter? 

Dr. व... M, SINGHVI: First of all, J 
would like to put the record straight, 
T am/not saying that a sitting Judge 
or qa retired Judge should necessarily 
be excluded. My perception i, that 
We should cast the net much wider. 
Secondly, if we are oing ‘to cast the 
het much wider, then we woulg not 
confine ourselves to-g person who. is 
or hag been’ a Judge of the Supreme 
Court. Legal training: is yecessary. 
The point ig) that Prof. Ranga may 
be “more «suitable than’-a’ person en- 
titled to be ‘appointed ag a Judge of 
the Supreme: Court and «that public 
person may, command much confidence 
among the public. oreover the way 
the clause is worded, we would’ inevi- 
tably drift towards retired judges. 

MR; CHAIRMAN: | You have also 
stated that the’ Constitution maybe 
amended suitably and you have opin- ° 
ed that there ought’ to be g National 
Act. We all know that in some States, 
there’ ig the ‘Lokayukta and: iy’ some 
States Chief ‘Minister ~ “are included. 
within ifs purview and i, other States 
they are’ “not included. So, will you 
please ‘clarify whether — we 

have थे National “Act anq if so! is it 
necessary that’ we should wipe ou; this 
Lokayukta? ro 

DR. L. M. SINGHVI: My submis- 
Sions’ are two-fold. “A Constitutional 
amendmen; is necessary because I! 
believe that this Institutio, should ‘re- 
ceive the protection of the Constitu- 
tion partly because there wil] be a 
number of problems of jurisdictional 
conflicts in which it. is likely that it 
could not protect its independence 
without a constitution sanction and 
ultimately it may be relegated to the 
status of a subordinate authority of 

should ~ 
amend the’ Constitution. op we! should - 
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the High Court, under Article 227. 
Let me be frank in answering this 
question. We, the lawyers, may 
bring up a situation where we will 
say: “Here js the authority created 
by the State. Thig authority. is doing 
this, that and the other and is accoyn- table under Article 226, 297 or 32 or 
436.7 TI woulg like to mention that 
Article 227 is an Article of very wide 
ambit. So also, there is Articles 226, 
32 and 36, Therefore, it would be 
possible for challenges tg he made to 
the “authority of the Lokpal unless | 
you exclude the jurisdiction of Articl® 
226, Article 227 and also Articles 36 
and 32 of the Constitution. Why TI am 
Saying this is because of the fact that 
if you have the Lokpal constantly 
fighting for the survival and protec- 
tion of his jurisdiction in the Courts 
of Law, then you are not creating the 
Kind of apex authority which you 
have envisioned in this Bill. That is 
one reason, The other reason is thet 
if you want to provide an all India 
Nationa] framework for thig machi- 
néry for redressa] of public grievances, 
you cannot do so today by a mere act 
of Parliament so far as the States are 
concerned. That is obvious. When ft 
firs; put the suggestion iy 963 in the 
Lok Sabha, I had in mind a partner- 
ship of the Union and the State Legis. 
latures ang the two sets of Executives 
under the umbrella of the Constitu-— 
fional provision. ‘The question j, do 
we want ह creafe 4 natidnal frame. 
work, The other point is whether a 
Constitutional provision and protection 
for this authority is necessary if it 
is to. be confined merely to enquire 
about the corruption of Union Minis- 
ters, as it is now. Then, of course; 
there is no such need. I is a simple 
matte: of a Parliamentary legislation 
confined to a very narrow area. As Lis 
hinted earlier. I suffered for many 
years, from what I useq to deseribe 
light heartedly a, Ombudsmania, If 
became of a hobby horse. But Lika- > 
yukta institution, are far from’ satis- 0 
factory, The Institution has not giver : 
3 good account of itself, We sbeng far 
too much money and get {0p little out



of this institutional mechanism in the 

States. Unless there is a different kind 

of institution and unless there is a 

redressal of grievances mechanism 

with ६ vide enough reach the people 

and their imagination woulg not res- 

pond to any such thing. There is very 

limited scope, as reflected jpn the Bill. 

Ag I said, checking of corruption is 

not the end-all-and-be-al] of public 

life, a very important task though it 

is. 

SHRI D. K. NATKAR: | will ask a 

very simple question. This question 

arose on certain disputes out of bias. 

The point is that reference shoulg be 

made to a Bench of Judges of the 

Supreme Court and not to refer to 8 

single Chief Justice, I remember to 

Wave read in the deliberations of the 

Constituent Assembly while discussing 

an Article — article 222 on transfer 

of judges. The point is that transfer- 

zing power was given to the Head of 

the Executive, There was a Committee 

and the Chairman of tha; Committee 

mentioned that sufficient care had 

peen faken in giving this power to 

tha Head of the Executive because 

the transfer ig effected only in consul- 

tation with the Chief Justice of the 

Supreme Court. The view is that the 

Chief Jusice of India is a trustworthy 

man of the nation. This point was 

expresseq in the deliberations of the 

Constituent Assembly's debate, What 

do you.say about this? 

DR, L. M, SINGHVI; I believe that 

the distinguished Iwember is referring 

to Clause 9 of the Bill which says: 

“The Lokpal shall not inquire into 

any matter concerning any. Person if 

he -has any bias. in respect of such 

matter-or person and if any dispute 

arises in this behalf, the President 

shall, on an application made by the — 

patty aggrieved, obtain, in such man- 

ner as may be prescribed, the opinion 

of the Chief Justice of India and de- 

cide the dispute in conformity with 

such opinion”. - ५ 

Firstly, T have made it clear that T 

do not think that it should be decided 
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by a reference only to the Chief 

Justice of India, This is a matte; of a 

judicial nature. The questioy of bias 

is a classic concept in the field of ad- 

ministrative law. In Latin, there is a 

phrase, Nemo Index Sua cause. 

As I said, if there is a question of 

allegation of bias, in the’ first place, 
Lokpal himself will decide and in the 

second place, if there is a dispute it 

shoulg be decided, ag a judicial matter, 

by 8 Bench ofthe Supreme Court 

and not by ‘the ‘Chief Justice, 

or one of hig nominees, acting 
obvjously not in a judicial capa- 
city because this does not confer 

a judicial] capacity clause of it confers 

an advisory jurisdiction which falls 

outside the scope of the Constitution. 

Tt is ६8 Statutorily-conferred advisory 

power. I am opposed to it: I submit 

that it is far beiter to Say that on 

this matter © the advisory opinion of 

the Court will be sought. This is the 

submission I haq made. 

There is another aspect of the mat- 

ter and that is, that if it js found, or 

if the Lokpal -himself finds, that he 

cannot deal. with ‘a particular matter 

because of bias, then some provision 

has to be made ¢o/deal: with the mat- 

ter, There i, the doctrine of necessity 

mo doubt, but the doctrine »f neces- 

sity is not accommodateg in Clause 9, 

The doctrine of necessity . provides 

that, if there ig only one authority, 

evén though a person may have an 

interest, he may proceed to decide the 

matter, This doctrine ig not accepted - 

here. 

SHRI 0. K, NATKAR? Is it not suffi- 

cient if an opinion: is- given. by. the. - 

Chief Justic of India insteag of its 

being determinted, by a Bench of this? 

DR, L. Mo SINGHVE: T'think, Twill 
adhere to what T have said. 

SHRI P. UPENDRA: Can you be 
more specific in your answers to Ques-___



tions 2 ang 4 regarding categories of 
persons to be included? 

DR. L. M. SINGHVI: I thought I 

hag Answered in a different way, I 

hhaq answered by saying that I find 

the perspective of the Bill to be very 
restrictive. It addresses itself only to 

ministerial] corruption as ig there is 

nothing else we are concerned with 

ag if the rationable of Lokpal mecha- 

nism is only uni-dimensional country. 

Some one might say lightheartedly 

that if you when there are no com- 

plaints of ministerial corruption, the 
institution would have to justify it- 
self in Parkinson’s terms and find some 
complaints, One should not assume 

that corruption is the only thing with 
which the country is concerned the 
country is concerned with many other 

things. Unless one fee's that one insti- 
tution for ministerial corruption alone 

should be created and that would be 

sufficient, I suggest that it should cer- 

tainly be extended. The problem ‘how- 

ever, is this. The Lokpal insfitution 

cannot function effectively if it has too 

much to do. T think, one of the dis- 

tinguished members here who has 

‘been a judge of the Supreme Court 
will agree with me that sometimes 

even the Supreme Cour; find, that it 

cannot do full justice because it has 

far too much to do. [ think, there has 

to be a certain amount of scientific 
and rational limitation on the work 

load, This can be done by limiting the 

extent of the jurisdiction. We have 

in this country the Central Vigilance 

Commission. There aré various mat- 

ters which go to the Central Vigilance 

Commission, But even that institution, 

{am afraid, js more rigidly conceived 

and administered than it ought to be, 

because the citizen is not interested in 

all these hair-splitting __ discussions 
about how a rule should be interpre- 

ted. The. citizen is interested in sub- 
stantial justice, 7 hope, as between 

the Lokpal and the Central Visilance 

Commission, ¢here is a possibility of 

dividing up the. jurisdiction in such 

a way that all situations of malad- 

ministration, grievances’. and comp- 

laints of misconduct are covered. How 
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One. devises j¢ is not very difficul, to 
answer. For instance, Qn. 4 itself may 
be answered in the affirmative and 
then you have to come to. a solution. 
But then the question will arise: what 
then has the Central Vigilance Com- 

mission to do, We must sO carve our 
jurisdiction that there is the minimum 

of conflict between them, ostensible or 
potential. Therefore, it is important 

to carve out the jurisdiction. What- 

ever you say will be allright. After 
all, everything in life is an experi- 
ment. But it has to be borne in mind 
by this august Committee that giving 

too much jurisdiction or tog narrow a 

jurisdiction to this institution would 

not be the best way of adding to our 
democratic mechanizm, for redressal 

of grievances, 

SHRI P. UPENDRA: What about 
the penalty clause, Qns. 9 and 0? 

DR. L. M. SINGHVI: I have already 
said that the monetary limit is not 

the only way. Public sanction is far 

more important. For a person who has 
lodgeq wilfully a false and delibera- 

tely-misleading complaint, only to get 

some kind of 8 publicity against a 

Minister or against a public servant, 

I think, the penalty clause should be 

retained, The amount is quite high. 

It should be reduced. An amount of 

Rs. 50,000 is ६ lot of money for some- 

one who may have to pay—someone 

who may have lived a life of great 
austerity. The penalty clause is a 

must. But the amount ig something 

that you can determine, I am for Te-~ 

ducing that amount. That is One thing. 

Secondly, I am for a thorough publi- 

cation of the censure recorded by the 

Lokpal. Wide publicity givén to the 

censive will have a deterrent effect 

over wrong kind of complaining. 

SHRI BRAJAMOHAN MOHANTY; _ 

T want jo seek one clarification, You 

‘were very much apprehensive about 

jurisdictional conflict . between . the 

eourts and. this institution. You were 

also. suggesting protecting this insti- 

tution from he mischief of articles _ 

226 and 227. What is the way by 

which you ean protect this institution



from the mischief of articles 226 and 2277 ( 
DR. L. M, SINGHVI: One aspect ot 

the question is answered with reason- 
able clarity by a recent decision of 

.the Supreme Court. It was an occa- 
sion to deal with the replacement of 
the 226-jurisdiction by the Central 
Administrative sctvices Tribunal, Tie 
Court said, aie  mghtly, ‘Haz under 
artic.e 226, judicial review, is a basic 
feature of the Constitution, The Court 
also saiq thay the provision for 4 pro- 
per adjudicatiun through bunal 
does not affect the protection. There- 
fore, with certain modification in the 
scheme of the Administrative Service, 
Tribunal, certain very important 
modifications, the Court accepted it. 
As the hon. Members are aware, this 
Was an Act under a provision made by 
adding in the Constitution provisions 
enabling Parliament to create Tribu- 
nals, I would prefer specific provi- 
sions in the constitution, There js,, 

nowever, this question which i, a very 
important one... 

SHRI BRAJAMOHAN MOHANTY: 
In this particular case, the. Bench 
consisted of how many judges? 

DR. L. M. SINGHVI: The Bench 
was presided over by Mr. Justice 
Bhagawati, This matter has come ar 
oy more thin one occusion and the 
Bench consisted of a different num- 
ber of judges.-at ona time it was 
there. at another time it was 5, at 
another time it was 2, because they 
made ‘several orders. interim and 
otherwise. But that will noi make a 
difference because the article does not 
make ६ distinction between the law | 
declareg by the Supreme Court either 

in a Bench of five judges or jn a 
Bench ci two or three judges. That 

would ‘be an interns} matter; the 

Supreme Court cag always reconsider 
its judgement, My submission is that 

the Lokpal Bill which seek to provide 

am efficacious remedy anq which does 
not supplant judical remedies—be- 
fause + Srovides ar ution will mo. 

run the risk of being invalidated as 
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unconstitutional, on the groung that it 
violates a basic feature of the consti- 
tution. When you are making this 
provision you are not saying that you 
cannot go to court. You may not go 
to court. But there is provision here: 
there is an option provjded which will 
be acceptable to the court, One can 
make a prognosis, that our courts will 
respond to such legislation in posi- 
tive terms, I would make bold 
to say that a scheme for re- 
dress of grivances or eve, for 
dealing with corruption at one or the 
other level would be found ‘broadly 
acceptable. It requires constitution- 
al protection for other reason; which 
I have mentioned. 

SHRI. BRAJA MOHAN MOHANTY: 
The term ‘judicial system’ is also 
changing from time to time, Do you 
feel that it. woulg be satisfactory ar- 
rangement which would protect the 
institution? 

DR. L. M. SINGHVI. I 
think so, 
SHRIS, JAIPAL REDDY. I find you 

_have not made any comment on the 
competent authority and its, role. In 
the instant case, the competent autho- 
tity is the Prime Miniser. You have. 
also’ referred to the need for retaining , 
penal. provisions - for discouraging 
faise and malicious complaints. You 
may have noted that under the pre-. 
sent scheme the complaint needs to be 
only false and need: not be malicious 
for inviting penalty. . Why the deci- 
Sion of the Lok Pal on public functio- 
nary is not found? The decision 
of the Lok Pal on the false compla- 
int is fine, How do you see it? 

DR. L. M. SINGHVI: I did not com- ~ 
ment on the definition of competent 
authority for the sime reasons that I 
take the view that the Bill ought not 
to have been framed only for corrup- 
tion at the level of union ministers 
which js the conception of this Bill. 
In my view, this would then not be 
a part of the mechanism because this 
comes into play only because of the 
extremely limited conception of 
this present Bill, 

should



So far as penalty is concerned, I 
think, there is nothing wrong in it be- 
cause the Bil] makes the final determi- 
nation with regard to the falsity of the 
complaint, It cannot be otherwise 
unless we are prepared, unless the 
Parliament decided that the reports 
will be subject to the rigmarole, of 
long and cumbersome procedures 
which would take various tribunals a 
courts prove that the complaint was 
false. That wold create g situation 
of considerable embarrasssment to 
an institution of this kind. May T say, 
that I would like to see this institution 
function as an institution that redr- 
esses public grievances. Making a 
false complaint accountable is ६ very 
small part of it, A false complaint 
should be made accountable; — it 
should be made punishable, I 
believe, that Lok Pal should enjoy 
the confidenceof the country as a 
whole. I would also like to say that 
the punitive approach in thi; matter is 
not really wholesome, The Lok Pal 
would have to acquire the confidence 
of the public mind. I would like 
him to be one who can see as a sen- 
titive tribune of the people, for the 
people and on behalf of the people 
without yielding to public pressures, 
without playing to public gallery and 
yet dicharging the role which is very 
vital in our national life. But if the 
very ljmited purpose which is 
now suggested for i, taken 
into account, it is not a 
Bil! on which I have yery much to 
say. I have come to this august 
Committee to make a plea as strong- 
ly as I can to enlarge the conception 
of this Bill ang to give to the people 
of India what they truly deserve, and 
need a machinery for the redress of 
their grievances. 

SHRI 8, JAIPAL REDDY: I would 
request you to clarify the distinction 
between false complaint and false and 
malicious complaint. Is there a dis- 
tinction? If there is, what is that? 

DR. L, M. SINGHVI: In all judicia? 
matters, there jg an element of discre- 
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tion whether there is a statutory dis— 
tinction or not. 

SHRI S, JAIPAL REDDY: I am not 
talking of diseretion, I am asking 
about difference, 

DR. L. M. SINGHVI: Yes, there is 
a difference. There is difference bel- 
ween false, willfully false and mali- 
ciously and willfully false, 

SHRI S. JAIPAL REDDY: What is 
the difference between falze and mali- 
Cious!y false? In the instant case, the 
penalty has been provided for meré 
false complaint. 

DR. L. M, SINGHVI: Yes, In the jin- 
stant situation, it should be up to the 
Lok Pal to award no punishment at 
all or to award a very light punish- 
ment. You would not like to punish 
a man for something which is innocu- 
ously false, which is not motivated. 
There is a Possibility of a thing 
Which is ultimately proved to be 
wrong but no Lok Pal worth the name 
in this country would or should give 
punishment. 

SHRI 8. JAIPAT, REDDY: But the 
scheme does not leave any discretion 
to Lok Pal in this matter, It only 
says “Lok Pal shall punish.” 

DR. L. M. SINGHVI: 
shal] punish” Still leaves a mea- 
sure of discretion in the mat- 
ter of quantum. Clause 22 pro- 
vides that he shall punish. Hon. 
Members may recal] that on many 
occasions when judges find that some- 
thing wrong hag been done but it was 
not wrong enough to punish a person 
with imprisonment. In that case, 
Judges may overlook the wrong oF 
may awarg the punishment till the 
rising of the court only There is a 
measure of discretion always and 
the Lok Pal can always match the 
punishment with the magnitude of 
falsehood or the malice and motiva- 
tion of the falsehood. 

“Lok Pal



‘That is as it should be. One ९था- 
not always judge aq situation in ad- 
vance and give a slotting machinery 

to the Lokpal that 25 per cent or 
50 per cent or 75 per cent or 00 per 

cent falsehood would be given so 

much punishment. That discretion 

has to be left to him so far as the 

quantum is concerned. I need hard- 

ly repeat that irresponsibility in mat- 

ters of public life is something which 
is eating into the vitals of our body- 
politic because credibility and respon- 
sibility are yery important in public 

life. 

SHRI RAOOF VALIULLAH: Will 
this not be a deterrant? 

DR. L. M. SINGHVI: To an ex- 

‘tent, yes I would say that nobody has 

a fundamental right to make a false 

complaint. I would like to make the 

point that it is wrong to think that 

a false complaint is better than no 

complaint at all. One of the prob- 

lems is that a large number of the 

so called complaints are made casual- 

ly and are ultimately found not to 

have been researched properly. I 

need not say anything more in this 

respect except that we ought to de- 

velop a climate of care and responsi- 

» bility in matters of public vigilance. 

Afterall gq person who makes a 

complaint owes it to himself and also 

cowes it to the society to look properly 

and with due care into the facts. 

verify the sources and the basis and 

then make a-complaint. If the Lokpat 

finds that it was a bonafide complaint 

no punishment at all should be awar- 

ded until it surfaces as a public pro- 

ceeding, it must be a confidential mat- 

ter. That would resolve the problem. 

In case the Lokpal comes to the con- 

clusion that, the complaint. is a wil- 

fully or maliciously false complajnt, 

there should be provision for award- 

ing graded penalties, 

SHRI VIRENDRA VERMA: While 

you were in Parliament from 962 

onwards, you discussed about this 

type of Bill with Pandit Nehru. I 

would like to know whether he agre- 

ed with you that the Prime Minister 

should be included in the Lokpal 

Bill. 

DR. L=M. SINGHVI: At that 

time there was no proposal for the 

exclusion of anyone. 

SHRI VIRENDRA VERMA: That 

means the Prime Minister was also 

included in the Bill. But you. have 

not said anything about it. 

DR. L. M. SINGHVI; I want 8 

comprehensive machinery for redres- 

sal of public grievances, Firstly [I 

want to shift the whole focus from 

Ministers and the Prime Minister and 

corruption. I am looking for solu- 

tions to the problems of our citizen, 

rather than for targets on the politi- 

cal scene. Having said that, I would 

not like any particular inclusion | or 

exclusion; This is gq Bill-which — is 

conceived differently, In this parti- 

cular Bill obviously you cannot 

have the Prime Mjnister accountable 

for any corruption because the Bilt 

désignate, the ‘Prime Minister 85 

the competent authority. 

I disagree that corruption should be 

the main or only rationale for a Bill 

of this kind. What will the Lokpal 

do after 20 years if there would be no 

corruption? I am suggesting that the 

focug shoulg be shifted. It should 

be universaliseg for all kinds 

of public grievances in the



matter of mal-administration. Cor- 
ruption can also be dealt with today 

uunder the prevelant rules and regula- 

tions. Indeed, the Supreme Court 

has permitted even private comp- 

lainants to prosecute public function- 

erieés under certain circumstances. 

SHRI VIRENDRA VERMA; For 

Point 8 of the questionnaire you said 

that the fee for a complainant is on 

the very high side. What should be 

the fee according to you and what 

should be the penalty because again 

you said that the penalty also is on 

the high side? What should be the 

maximum Ceiling in your opinion? 

DR. L. M. SINGHVI: One hund- 
ved rupees for filing a complaint and 

Rs. 0,000 to Rs. 5,000 as the maxi- 

mum penalty. 

f श्री लाल कृष्ण झ्ंडवाणी :डा० 
सघवी तो इस विधेयक पर कम बोलना 

चाहते हैं । उन्होंने दुरुस्त कहा कि वे 

चाहेंगे कि इसका क्षेत्र व्यापक हो | 

शायद हम में से बहुत सारें लोग इस 
बात से सहमत होंगे कि ओरिजनली जो 
कल्पना है वह भ्रष्टाचार के खिलाफ 

सस्था को बनाने को नहीं हैं । अभी तक 

जो विंघेयक बना है, उसमें आपकी कल्पना 

का कुछ aut fe नहीं हैं ? vais 

श्रापकी पूरी बात सुनने के ate मुझे लगा 
कि पहली बत जो आपने कही वह यह 

है कि इस विधेयक को कोई oa हीं नहीं 

हैं और ऐसा विधेयक बनाता, उसके लिए 

इतनी बडी संस्था SET करनां और उसका 

उद्देष्य केवल मंत्रियों तक सीमित हो 

git उनके erat तक सीमित हो; 

at दूसरा जो उत्तर आपने feat मि० 

जयपाल रेड्डी के जवाब #में, उससे तो लगा 
कि आप उसमें पूरी तरह श्रध्टाचार की 

समस्या से पीडित हैं । ग्रीवेंसेस तो कोई 

फाल्स नहीं होगी, लेकिन लोकपाल के 

पास जाते हुए कोई व्यक्ति मन में यह 

जरूर सोचेगा और डरेगा कि कहीं मेरे 

ऊपर तो दोष नहीं ञ्रां जाएगा । इस 

लिए वह लोकपाल के पास A जाकर 

मैं समझता हूँ कि और संस्थायें हैं. जिनके 

पास वह जाएगा और अपनी शिकायत 

करेगा | वह Saat के. पास जाएगा; 

लोक पाल a oe क्यों जाएगा । 
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मेरे पास पिछले दिनों go. लाये 
आये थे, मैं उनसे बात कर रहा था 

तब यह बात आई fe कम्पलेन्ट जो 

करेगा वह इसी आशंका से ग्रस्त रहेगा 
कि कहीं मेरे ऊपर तो कोई दोष नहीं 
नहीं at sant और जिसकी कम्पलेंट 

वह करेगा यदि उसके खिलाफ दोष 

साबित भी हो जाएगा तो लोकपाल उसके 
खिलाफ रिपोर्ट ही दे सकता है श्र 
रिपोर्ट तो रह्दी की टोकरी में भी जा 

सकती है | इसलिए मैं इस विधेयक के 
बारे में जानना चाहता हूं कि क्या इतनी 
बडी संस्था खड़ी कर के उसके सामने 
जाने वाले के मन में पूरी आशंका 
बनी रहे कि उसे तीन साल के लिए जेल 

में डाला जा सकता है और आपने इसमें 

यह भी नहीं कहा कि इस प्रावधान को 

बदलना चाहिए जिसमें “फाल्स” शब्द 

है । क्‍योंकि में मानता हूं जब तेक 

विलफूली फाल्स नहीं कहा जाएगा तब 

तक आशंका बत्ती रहेगी । क्योंकि विलफुली 
फाल्स नहीं होगा, कहीं मैलेशीयस BIT 

तो नहीं है । अगर मेरा आरोप साबित 

नहीं हुआ तो मेरे ऊपर दण्ड लगेगा । 

अब कोई अच्छा जज होगा तो वह एक 

रुपया फाइन कर देगा या कोर्ट उठने तक 

at सजा दे देगा, लेकिन यह जरुरी नहीं 

है; कोई जज ऐसा भी हो सकता है जो 

3 साल की सजा भी दे सकता हैंऔर 

i5 हजार रुपया दण्ड भी दे सकता है । 

इसलिए इसको amt बताइए ? 

डा० लक्ष्मीमल्ल लिघंवी : - अध्यक्ष 

महोदय, मैं सबसे - पहले सबसे - अन्तिम 

प्रश्न का उत्तर देना चाहता हूं | सबसे 

अंतिम प्रश्न यह था कि क्‍या आनुपरातिक 

दृष्टि से जो व्यवस्था इस विधेयक - में हैं 

gan असर यह नहीं होगा कि - कोई 

शिकायत करने वाला व्यक्ति उस प्रयत्न से 

मानसिक रूप से विमुख होगा, डरेगा; श्रातंकित 

होगा । मेरा यह मानना है कि अगर 

ऐसी कोई गंभीर आशंका है. तो इस 

प्रावधान में अनुपातिक परिवर्तन होना 

चाहिए | जब मैंने कहा कि शिकायत 

करने के लिए कम से कम शुल्क लगे हो, 
जब मैने कहा कि धनराशि के रूप में जो 

दण्ड. दिया जाता हैं, उसका भी . परिणाम 

कम हो मेरा श्राशय और संकेत यही था...



श्री लाल wt श्रडवाणी :- क्योंकि 
प्रश्न 9 में आपसे स्पेसिफोकली यह पूछा 
गया था कि क्‍या यह लिया जाना जरूरी 
नहीं है कि डलीब्रटली. . . 

डा०  लक्ष्मीपलल. सिघवी : aa 
श्री tt के प्रश्न के उत्तर में कहा: था, 
इसमें fet शब्दों का प्रयोग किया 
उनमें दो इसलिए ठीक हैं कि. अगर 
कम्पलेण्ट बोनाफ़ाइड नहीं है, सदाशयता 
से xfer... 

श्री. लाल कृष्ण श्रडवाणी 
प्रावधान. में एक प्रिलिमिनरी 
वाला है उसमें कहा गया है कि 

If the complaint is frivolous or ए858- 

tious er not. made in good faith. 

ड्स 
स्क्र्टनी 

उस सूरत में तो वहीं का वहीं डिसमिस , 
fez at 

नहीं afar 
a 

कर सकता है: लोकपाल, 
इंक्वायरी की जरूरत et 
yaaa के बाद यह नतीजे 
कि. कम्पलन्ट ठीक - नहीं aft 
तो दंड 2 सकता है, on परस्पर 
विरोधी स्थिति है fe अगर नोट इन 
गुड Ga है, ae भी कहा. गया हैः तो 
आगे चलकर यह प्रावधान होने से इस 
स्थिति में आता है fe कम्पलेश्ट फाल्स 
थी तो अमुक-अमुक दंड दे सकता है | 

Sto लक्ष्मीमलल रिंघंत्री : जहां तक 
FATS ॥ का प्रश्न है उसमें यह बात साफ 
तौर से wet गः है कि प्राथंमिक सोपान * 
पर ही अगर यह पाया sa कि 
शिकायत निराधार है या कि सदाशयता 
से रहित है तो उसको वहां पर निरस्त कर 
दिया जाए किन्तु कई ऐसी शिकायतें होती 
हैं जिनमें संदाशयता का अ्रभाव बाद में प्रकट 
होता है । अगर मान लोजिए कि सदाशयता 
का Wala बाद में प्रकट होता हैं तब यह 
अधिकार लोकपाल को होना चाहिए 
कि उसकी सजा का प्रावधान करे। मैं 
मानता हूं कि श्रगर शिकायत संदाशयता से 
रहित है या दुराशयपूर्ण है या फरेब पर है, 
विफली या मेलिशियशली जालवाजी पर 
आधारित हैं जान बुझकर बन ई गई है फाल्स 
है तो सभा या सावंजनिक fear का प्रावधान 
आवश्यक है, चाहे उस प्रावधान का प्रयोग कम 
से कम हो । क्योंकि इसमें 3 प्रकार हो सकते 
हैं फाल्व, विलफूली wer और मिलि- 
शियशंली फाल्स, sia लिए उचित यह 
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प्रावधान किया at aaa है । मेरा यह 
मानना है कि सजा का प्रावधान अवश्य 
होना चाहिए | यह सही है कि हमकों 
शिकायत के निवारण की ऐसी सस्थाये 
नहीं बत्तानी चाहिए जिससे शिकायत करते 
वाल उससे दूर भागे किन्तु यह भी 
नहीं होना चाहिए कि यह एक एसी व्यवस्था 
हो जिसमें कोई आदमी कुछ भी कहे या 
करे उसमें सजा का फिर भी कोई प्रावधान 
न हो - इस लिए संतुलन की आ्रावश्यकता 
है । संतुलन की दृष्टि से तीन सम्भव 
कदम उठाए जा सकते हैं । एक तो जो 
सजा हैं उसी को आप कुछ कंम रखें 
क्योकि मेरा मानना हैं कि बहुत बडी सजा 
देने से कोई बात नहीं बनती या सुलझती 
है, बात तब बनेगी. जब सजा कम रखेंगे 
लेकिन लोक प्रभाव को अ्रधिक महत्व देंगे ' 

दूसरी बात यह है कि mt यह 
पाया जाये fe _ शिकायत  सदाशयता = 
रहित at या कहा जाय fH दुराशयपूर्ण 
थी और झटठम॒ठ जान बझकर की गई थी 
तब- ही ऐसी सजा दी जाएगी, किस्तु मेरे 
कहने का अभिप्राय - यह “नहीं -है -कि 
ats व्यक्ति केयरलसली, बित्ता ge 
ध्यान दिए, बिना किसी के खिलाफ चाहे 
जैसे शिकायत- करे, और उसके -खिलाफ 
सजा का प्रावधान न हो, कुछ A कुछ 
सजा हो यह अ्रवश्य॑ होना. चाहिए fa 
आदमी जिम्मेदारी के साथ अ्रपने कर्तव्य 
का पालन करे । यह भी नहीं हो कि 
हम- ऐसी -व्यवस्था बना दें जिसमें आदमी 
को दूर से we दिया -जाये fH यहां -पास- 
नहीं आना वरना बिजली का eee लग 
जाएगा क्योंकि यहां बड़ी भारी सजा-का 
प्रावधान है । इस कानून में आप ag 
कह सकते हैं कि जब तक यह a पाये 
कि शिकायत <दुराशयपूर्ण थी और जान 
बूझकर झूठमृठ की गई Al या सदाशयता - 
से रहित थी, . (दोनों में oe भी हैं) 
तब सजा का प्रावधान होना चाहिए । 
इसमें कोई शक नहीं है कि फ़ाल्स, विलफूली 
फाल्स और मिलिसियसली फाल्स में एक 
अन्तर है और -उस WIL को कानून के 
faa. मद्देनजर रखना जरूरी है । 

अब तक मैं पहले सवाल का जवाब 
नहीं दें पाया । उसका उत्तर बहुत संक्षिप्त 
है । वह यह है, मेरी मान्यत है, कि



यह विधेयक आदर्श संकल्पन at Hi उत्तर 
नहीं है जिनको लेकर इस विचार को 
मैंने और कई लोगों ने देश के सामने रखा 
था क्योंकि भ्रष्टाचार क निवारण और कंवल 
मंत्रियों के भ्रष्टाचार का निवारण मेरी 
राय में एक सीमित जगह रखते हैं. मैं 
चाहता हूं कि न/गरिकों की faa 
लिए एक व्यवस्था हो । 

PROF. N. G. RANGA; We have 
taken such a long time over this 

particular concept. When the Janata 

Government was there we had a 
Bill like this. Things are changing 

all over India during this period with 
the result we begin to wonder whe- 

ther this kind of a thing would be of 
any use at all. Therefore, would it 
not be better first of all to divide the 
two things—political decision and ad- 

ministrative decision? 

श्री एल० एम० सिघवी : ar आप 
इस बात से सहमत हैं कि हर बात को 
सजा के रास्ते से तय नहीं किया जा 
सकता है । मेरा तो मानना है कि कई 
at Sa हम चाहें अदालतों में, चाहे 
Wad इस बात को मानकर नहीं. चलते 
कि किसी sofa ने, चाहे गलत फैसला 
feat हो लेकिन- दुराशयपूर्ण haar नहीं 
हैं तो हमको दूसरे तरीके से. सोचना 
होगा, क्‍योंकि मेरा मानना है fe शासन 
में एंक स्वॉयत्तता होनी चाहिये । 

There’ has to be some autonomy in 

administratjon.. Therefore, I entire- 
ly agree that there are decisions of a 

particular nature. which do not Jend 
themselves to be examined as merely 

matters of citizens’ grievances but it 

even in a politica, decision a grievan: 

ce arises that grievance has to 

be resolved. You have to find 
an answer to the extent possible 

In the system of Lokpal the real so- 

lution has to be found by-an informal 
intervention of a sensitive informed 
authority: That kind of swift inter. 

vention for the common citizen who 

cannot afford to go to the court is 
what I am looking for the redressal 
of grievance mechanism. | That’; not 

what I गाव मं this Bill. That’s why 

my sense of disappointment, 

(8 

PROF. N. ७. RANGA: You rem- 
ember what happened over the Mun- 

dhra affair. The Minister had to re- 
sign. One big administrative officer 

had also to resign. But Shri H. M. 
Patel was able to sustain his own casé 

by drawing the attention of the Pub- 

lic Service Commission to the notice 
that he had been so courageously dis- 

agreeing with the decision that was 

being proposed and afterwards taken 
by the Minister concerned and then 
saying that he was not responsibe for 

that at all because it was Minister 

who took the. decision. Therefore, 
personally, I fee] that the administra. 
tive officers are supposed to be bro- 
ught within the ambit of this Bill. 
There should be two. separate -autho- 

rities. One, to deal with the admin- 

istrative officers if they fail to state 
what they feel about it sincerely and 
fearlessly; and the other for political 
chiefs of these Governments. Other 
wise there wil] be confusion as it 

happening now. Politicians can always 

impose their will onthe. offiers: and 

then they take decisions but they 
make the officers. responsible, Some- 

times the officers may do the other 

way about. So, I would like to know 
your views. 

DR. L. M. SINGHVI: I think, Prof. 
Ranga has raised {wo very fundamen. 

ta] issues, One is, how does one de- 
termine the responsibility in our sys- 

tem of Government. In the case of 

the LIC (Mundhra affair), Mr. 
Krishnamachari owned the responsi- 

bility because of the principle of par- 

liamentary government in terms of 
ministerial. responsibility. However, 

in the situation that we are consider- 
ing, no officer would be exonerated or 

can be exonerated on the part that 

the officer has playeq because that 

owning of responsibility by a Minister 

was ofa very different kind, 

J remember, Sir, an. instance when 

T happeneq to be in Parliament, Shri 

La] Bahadur Shastri decided to resign 

because there took place an accident 

with which his only connection ‘was 
that he was the Minister of Railways



at that time. There is no doubt that 
there is, in a sense, a responsibility. 
But it is not the kind of “responsibility 
which can possibly be actionable 
under a statute of this nature because 
that is a king of remote nature. I 
believe that the_question that Prof. 
Ranga hag raised is very fundamen- 
tal from another point of view, 

Then, Prof. Ranga said that there 
Should be two differen} authorities for 
dealing with the political master, and 
the bureaucratic masters of this coun- 
try. Sir, so fay as corruption is con- 
cerned, the Parliament May provide 
foy such procedure 88 it likes or work 
se the existing legal procedures 
which are quite efficacious as found 
in the case of Maharashtra particu- 
Jarly when the Supreme Court said 
that a private complainant can make 
a complaint in a matter of corruption 
by a Chief Minister but, as I said, 
concerned more with the institutional 
working of the Governmen} as a 
whole. The Ministey ig at the apex. 
He is not always responsible for 
everything that is done. But in a 
Sense, he is responsible jn a consti- 
tutional sense. Therefore, one is 
interesteq not merely in finding who 
is responsible and punishing him but 
also ig interesteq in redress of grie- 
vances, foy finding a solution. An 
ordinary man thought that the pro- 
cedure ji; loaded aga‘nst him, Where 
does he go to? Parliament hag not 
Sot the time to consider the petition 
of this poor obscure citizen, Now, it 
should be possible, therefore, io have 
one common machinery; for the kind 
of matters of corruption there you can 
have 3-4 machineries. As a citizen, 

“I am not really bothereq for redress 
of grievances machinery for which 
there has ¢0 be one machinery be- 
cause that one machinery alone can 
then answey for a decis‘on of the ad- 
ministration which is essentially insti- 
tutional. A common citizen ig not 
interested whose fault it ig 86 long 
as someone in th’s machinery is at 
fault, Therefore, that redress is pos- 
sible withou; really broaching the 
whole matter in the psychology of 

"2, 

finding fault ang finds persons 
guilty and putting them ‘on the mat. 
Let this institution pe used foy- re- 
solving the problems or redress of 
public grievance, in a positive man- 
ner, The Ombudsman in Denmark 
did not concentrate on censuring 

‘someone. A citizen had a problem 
and he came with the problem which 

the Ombudsman found to be ६ legiti- 
mate problem. He solved that pro- 

blem. Therefore, so far as the redress 
of ‘public grievances is concerned, 
there hag ६० be one common machi- 

nery which makes the Government. 

as a whole, accountable — accounta- 
ble not in an adversary fashfon but 

in the sense of public obligation, 

SHRI P. N. SUKUL: At the outset, 

you have said tepeatedly ‘that this 
Bill does not satishy your aspirations. 

This Bil] ig one matter.. The Bill or 

the legislation you wan; there to be 

is another matter. _ 

At the moment, we are concerned 

with this Bill as it ig and having it 

as it is perhaps there may be no 

objection to what js provided by 

Way of penalties and all that. Here 

only Members ang Council of Minis- 

ters are involved. One must be sure 

that he is not filing a wrong com~ 

plaint against the Minister, Tt is not 

against any bureaucrat oy any class 

of Government. If somebody’ is going 

to file a complaint against a Minister, 

he must be personally sure that iz is 

not false, If he is not sure that it 

js not false) then he should not abuse 

the provisions. 

You suggested that there should be 

an institution of Ombudsman which 

should consider whole categories of 

public grievances. Personally, I have 

a grave doubt about one Ombuésman 

in a country like ours with this popu- 

lation, with so many parties, There 

will be lakhs and lakhs of complaints, 

public grievances. Will that one 

Ombudsman be in g position to solve 

all those problems or you contemplate 

a hierarchy of Ombudsman in the 
country? £



DR. L. M. SINGHVI: So far as the 

first question ig concerned, I may 
have forgotten the functioning of a 
select committee. But with great 
respect, I will say that a select com- 

mittee not only takes the Bill as it 
has been placed before it, but also 
has the jurisdiction ang authority to 

alter it, to improve upon it and to 

Bive it a new orientation. That is my 

humble understanding of the —func- 
tioning of the select committee, Be- 

cause you are sitting here for the in- 

terests of the nation, therefore, it is 
appropriate that this committee takes 

a larger view and a positive view of 

its functions. 3 

SHRI LAL K, ADVANI: This select 

committee can certainly widen the 

seope of the Bill. But the select 

committe. cannot convert a simple 

statute jn constitutional amendment. 

So, we can only make a yecommenda- 

tion to that effect. It could involve 

even the State Governments, the 

Chief Ministers and all that if there 

ig to be a national law to set up an 

institution like this, 

DR. L. M. SINGHVI. The’ sugges- 

tions I made are not 88 they were so 

dependent on each other that one 

cannot function without the other. 

The change in the constitution of the 

Bill is possible even without the con- 

stitutional amendment. But it is 

better if it ig wih a  constiutional 

amendment and fhe constitutional 

provision and protection foy who'e 

machinéry of Ombudsman. व think, 

it is important to remember that the 

select committee can@take a larger 

view of all the problems it has to 

come to grips with. That is my 

humble’ submission; 

The second answer is that this is 

too large a country. Therefore, Om- 

pudsman cannot possibly. cope with 

all the complaints that may arise. 

Sir, this objection was made even 

when we first made this proposal and 

put:it forward, The idea was adopted 

although it has been indifferently im- 
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plementeg jn many cities. It is im 
most of the States with a population 

of several crores. It hag got very 

little to do in the afternoons, Totally, 
there is very little work which has 

been generated. The ambit of the 

legislation so far as the State, are 

concerned, is much wider Because 

many of the State jJegislationg include 

situations of mal-administration, abuse: 

of power oy authority, corruption and 

so on, Now, it can be Saiq that they” 

are deterrent that no one will be 

willing to go to an Lokayukt. My sub- 

mission is that the argumen, that this 

country is too large is not really a 

full answer. It is a very important 

lenomination, I freely concede that 

ouy country is so large bug you can-~ 

not afforg to over burde, like the 

Lokpal but having said that, my own 

feeling is that a competent man en- 

trusted with the task and having 

suitable assistance will be able to do 

justice to his job. The first charge on 

the conscience will be the entire in- 

situational democratic framework vf 

India. 

SHRI BIR BHADRA PRATAP 

SINGH: I wanted to know your prac- 

tical suggestions as to what amend- 

tnents should be incorporated i nthe 

Bill with regard to persons with whom 

we are going to deal with, about the 

person against whom we have to 

proceed. The next question is regard- 

ing the conflict of various jurisdictions 

but don’t you find that there is @ 

possibility of overlapping of jurisdic- 

tions. So what concrete amendments 

do you suggest to do away with the 

‘overlapping of the jurisdictions? 

DR. L. M. SINGHVI: There are 

already several provisions which are 

designed in this regard as it is pos- 

sible within the framework of _ this 

Bill. It is possible to consider gitua- 

tions under Articles 227 and 226, for 

instance, one can pursuade not to stay 

the criminal proceedings. A Court of 

Law ¢an be put in motion by an ap- 

plication to put an end to the con-



tinuance oy at least an order of sus- 
Pension made by the Lokpal. I have 
already several suggestions with re- 
gard to the conflict of jurisdictions 
but the most important of aM is ‘the 
Constitutional provision which _pro- 
tects the Lokpal and its jurisdiction 
and puts it beyond Articles 226 and 
227. 

SHRI B'R BHADRA PRATAP 
SINGH: I am concerned Only about 
the overlapping of jurisdictions apart 
from conflicts, 

DR. L. M, SINGHVI: Tt is resorted 
to by an option exercise, Under 
Article 226 or 32 a formula clause 
has always)... 

SHRI RAOOF VALIULLAH: If the 
temedy is available under. other sec- 
tions of other legislations, why would 
it come to the Lokpal? 

DR. L. M. S'NGHVI: I think it is 
partly because the remedy elsewhere 
May be too cumbersome. Hence one 
would opt foy Lokpal. It takes years 
together to come to conclusions. The 
system of trial which is quite diffe- 
rent from the One that would be 
available for the Lokpal-— I may 
mention a case in which several al- 
legations were made against 8 Chief 
‘Minister of g State. I was appearing 
for that Chef Minister, I persuaded 
the Benches of the High Court to 
hold them gince a remedy was availa- 
ble in the Lokayukt and the Court 
will not exercise its Article 226 to its 
jurisdiction because Courts are gene- 
rally respectful. of the principle of 
Committee _ of jurisdiction and in a 
given case a resport to informal juris- 
diction is more swift and  there- 
fore preferab'e. But once an 
option is exercise, it should 
not be possible for a person to ride 
different horses at the same time and 
that can be easily resolved by provi- 
Sions made in this Act and also in the 
Constitutional provision. The other 
question is a very important one. 
What should happe, to a person com- 
plained against? It is not difficult to 
answer. I expect that in stich an 

event, the person concemed would 
resign, If that does not happen, the 
Parliament would make the person 
resign, It cannot be done without 
this Act because one require, a credi- 
ble findings ang this is the method of 
reaching credible findings jn res- 
pect of mal-administration, abuse of 
Power, etc. It has got to be translateg 
by the resourcefulness to ensure our 
Political culture of our democratic 
System, 

SHRI RAOOF VALIULLAH: Clause 
8 in the proposed Bill reads: ‘ The 
Lokpal may inquire into any act or 
conduct of any person other than a 
public functionary in so Tay as he 
considers it necessary s4 +o do for the 
Purpose of his inquiry into any such 
allegations.’ How would you define 
misconduct where an offence i, puni- 
shable under Chapter IX of the Indian 
Penal Code? Is there anything that 
this Bill shoulg go beyond the issue 
on corruption and whether you would 
include abuse of power? 

DR, L. M. SINGHVI,. My answer 
is in the affirmative. So far as this 
Bill is concerned, the answer to the 
question put by the hon, Member is 
by Caluse 2(b) because it confines to 
the definition of the offences as men- 
tioned in Clause (९) under Chapter I 
of the Indian Penal Code oy under 
the Prevention of Corruption Act, 
i947, The perspective of the Act is 
quite clearly spel; out and with that 
perspective, | have a little respectful 
quarrel, 

SHRI PARVATHANENT UPENDRA: 
After the Lokpal’s verdict on a par- 
ticular charge is against a public 
functionary, cay it be a subject mat- 
ter of another enquiry by a Commis- 
sion of Enquiry or ina writ in the 
court? 

DR, L. M. SINGHVI: As a lawyer, 

I should keep my options open, of 

course, but I think, it ig possible to 
provide that repeateq attempt; at the 
same matter ought not to be per- 
mitted. Public policy require, that 
once a complaint has bee, suitably 
and properly gone into, then a quietus



ought to be given. There is a pro- 
blem, however, that a perso, who 
might have been affecteg adversely, 
cannot be told that his resort to court 
is closed. Unless you put it we will : 
find endless ways to doing that. How-_ 
ever, that can be done only by a 
constitutional provision. 
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MR, CHAIRMAN; Thank-you once 
again for coming and giving us your 
valuable views. 

DR. L. M. SINGHVI: | am deeply 
beholden to you and the Members of 
the Committee for affording me’ this 
opportunity. ae 

(The Committee then adjourned.)



Revonp op SVIbENCE TENDERED BEFORY yHe Joint Commiriue on THs LoRPAL 

Monday, the 4870 July, 988 from 48.00 to 7.00 hows in Committee Room 

Bru, 29998 

©, Parliament House Annexe, New Dethi, 

e
e
t
 

ony
 

dia 
A, 

e
e
n
 

PRESENT हि 

Shri Somnath Rath—Chairman 

2 Shri 

3. Shri 

4. Shri 

8. Shri 

MEMERRS 

Lok Sabha 

T. Basheer ‘ ‘ 

H. K L Bhagat 

K. P. Singh Deo 

Indrajit Gupta 

6. Prof. M. R. Halder 

7, Shri 

8. Shri 
9, Shri 

३0. Shri 

ii, Shri 

Braja Mohan Mohanty 

D. K. Naikar 

६४ 9. Patek 

Aziz Qureshi 

Ram Swarup Ram 

42 Prof. N. 6. Ranga | 
33. Shri 

34. Shri 

45. Shri 

36, Shri 
37. Shri 

38. Shri 

३9, Shri 

2. Shri 
2 Shri 
3. Shri 

C. Madhav Reddy 

S. Jaipal Reddy 

G. ७. Swell 

K, P. Unnikrishnan . 

Zainul Basher 

Rajya Sabha 

Lal K. Advani 

Baharul Islam | 

i Bir Bhadra Pratap Singh 

i P. N. Sukul ॥ 

i Parvathaneni Upendra 

i Virendra Verma | 

SECRETARIAT 

K. C. Rastogi—Joins Secretary 

G. S. Bhasin—Chief Legislative Ccanimiitee Officer. 

Swarn Singh—Officer on Special Duty. ६ 

Bi



77 8 

REPRESENTATIVES OF THE DepaRTMENtT oF Prrsonwey & TRAXNIN# 

Shri Hazara Singh—Deputy Secretary. 

RYFRESENTATIVD OF THE MrnisTRY oF LAW & Justice 

(LEGISLATIVE DwPARTMEN'T) 

Shri % K. Samaddar—Deputy> Legislative Counsel. 

WITNESSES EXAMINED 

}. Justice P. N. Bhagwati (Retd.) 

2. Shri P. M. Bakshi, Formerly Member Law Commission. 
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(The witness was called in and he took his seats)” 

MR. CHAIRMAN; व्‌ welcome all the 

Members of the Committee as well as 
Justice P. .N. Bhagwati to this meet- 
ing. Beforé we proceed, may I draw 

your attention to Direction 58 of: -he. 

Directions by the © Spéaker which 
reads as follows: : 

“58. Where witnesses appear - be- 
fore a Committee to give evidence, 

the Chairman shall make it. clear’ 
to the witnesses that their evidence 
shall be treated as public ang is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential, It 
shall however, be explained to the 
witnesses that even - though they 

might desire their evidence to be 
treated as confidential such eviden- 
ce is liable to be made available to 
the Members of Parliament.” 

JUSTICE P. N. BHAGWATI; . I 
have no objection 2¢ all. 

MR. CHAIRMAN: It is up to you. 

I want to make jt. clear at the beginn- 

ing itself. I think you would have 
received the copy of* the Bill and 
also the relevant questionnaire. You 
may start now. 

JUSTICE P. N. ._BHAGWATT: Sir, 

80 far as the draft Bill-is concerned, 
My view is that it will only have a 
cosmatic effect. There are really no 
teeth in the Bill. It is not adequate, 
in my opinion, to meet the needs of 
the situation. Perhaps, this is what 
the people have in mind. There are 
certain points to which I would like 
to draw the attention of this hon. 

Committee; The first point is. that 

the complaint which can be made ६0 

the Lokpal is only in respect of any 
offence punishable under the Indian 

Penal Code, Chapter IX or under the 

Prevention of Corruption- Act, 947. 

It does not take into account com-~- 
plaints in regard to misuse or abuse 

af authority. Misuse or abuse of 

authority is not necessarily an offence 
under the Indian Penal Code. This, 

question has. gone before the Supre- 

Me Court once or twice. Take for- 

example, the Minister. He may teil 

somebody: “All right, you are en- 

titled to a certain quota provided you 

give some money to another party 

or person”. That may or May not be 
covered by Chapter IX of the Indian 

Penal Code. But still, it will be 

misuse or abuse of authority, Con- 

tracts are given. There may be fa- 

vouritism ang nepotism but not neces- 

sarily that may be termed 2s cor- 

ruption. Apart from that, it is very 

diffictilt to establish corruption. But 

still misuse or abuse of authority may 

be very apparent. So; these are the 

cases which will not be within: the 

purview of the Lokpal. That is my 

humble opinion. In my opinion, the 

complaint should also include a com- 

plaint in regarg to misuse or abuse 

of authority, if we really want~ the 

Lokpal to be effective in the manner 

in which he is functioning in Swe- 

den or Norway. 

Then, the second point is about the 

Public functionary. The - draft Bill 

includes the Minister, Minister of 
State, Deputy Minister or Parliamen- 

tary Secretary. I would suggest that 

why not we bring in the bureaucracy,
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the Secretaries,’ Additional» Secreta- 

ries ang the Joint Secretaries and 

those who are highly placed in the 
Public Sector Corporations because if 

you really want to eliminate corrup- 

tion, nepotism, favoritism, misuse or 

abuse of authority, it is not merely the 

Minister or the Deputy-Minister who 

may be guilty of these things. There 

are a large number of Public Sector 

Undertakings where large contracts 

are given. There are the Defence 

Establishment Contracts. I am told 

by a large number of people who deal 

in’‘these things that there is corrup- 

tion“in ‘the Defence’ Establishment: 

also; It may or may notcbe true. oT’ 

am not in’ 8० position to make any 

positive’ statement "on that here. /But 

T-have héard-about this from the peo- 

ple? So} all “these people! <willechbe: 

Outside हे purview “of the “Lokpal. 

So, in my “humble view, all these 

pedple up to the Joint Secretary level 

and the Public’ Fiinctionaties ofthe 
Publis Sector ‘Corporations’: andthe 

Deferice ‘Establishment in so far as 
contracts are -eotieérned}”) must be 

prought within the® purview of: =the 

Lokpal: > 

52838: ए € proceed further, in Clause 4 

of thei draft) Bill, there’ is_a: provision 
that befor a person is appointed as 
Lokpal, he:shall.if he is earrying.on 

pnw business:-seveno his. connection 

(Short .of divesting.-himsel+ jaf owner- 

ship) with the conduct-and manage- 

metit of-suchbusiness.; Here, I would 

likesto ask’ as to; why ‘he should.,con- 

tinue ‘the ownership of -his business. 

I: think/ the, whole. idea is to-insulate 

him together to ensure that:he is free 

from any influencey if I,may. use the 

expression. If that is. so;. then, the, 

very! fact is that he maynot be in 

the) conduct of-management but. he 

may still be the owner of the; busi- 
ness establishment which wwill give. an, 

interest, a bias and sometimes. ex- 
posure to influences ete. If once the 

right ‘person is séletted; there is no 
problem,” But if we are going to have 
these- gafesierda Sw withsa View ¥ 

sulate him from*these influences, then’ 
why theré'is this “Short of divesting 
Himself of ownership”? 29 रएए y= 

Clause 4(2) says: 'On,ceasing to 

holg office, the Lokpal shall be ineligi- 

ble for further employment to any 

office of profit under the Government 

of India or the Government of a 

State”. My! view is that he should 

not be eligible for being appointed 

as a Minister or State Minister or 

Deputy-Ministér or Speaker! or Gov- 

ernor, We have to ensure that he 

must not be looking forward to any 

promotion or atiy inducement. Once 

he retires as Lokpal, he Must go out 

ang take patt in public life. or ex- 

ample, why: shoulg you give him ‘Go- 

ver worship, of; | sax State at all?... Ther 

people must feel that, we have here.@ 

Lokpal who. is. not looking: forward 

to any. betterment: of his career, or 

anyother job.” Tf he retires, he must 

take part in public life.-.It has been 

said by an American Judge about 

judges! that judges: are more. bribed 

hyotheir ambition =:thanrby money. 

‘Therefore, the same thing, should-not 

happen in ' 28४7७ ‘to Lokpal. also. 

Tf eit ‘really ‘want to give o!high 

status to thé Lokpal) T wouldssuggest 

that he? must get thes rank of the 

Chief ’Justice’ of "India -He smust sbe 

pracketdd “with the Chief Justice’ of 
Tadia o¢ the Speaker. 

‘Then; (proceeding further,tin Clause 

6, there *isva Prevedure for removal. 

I; has been stateg in Clause 6 of the 

draft: Bill about removals Here,” I 

would sugges; very humbly: that the! 

same procedure must be adopted in 

régard to ‘his’ rémoval 38 ig provided 

for in regar@’ to the removal of:Su- 

préme” Court Judge beciuse we are 

placing “ him almost at’ thaflevely 

Therefore, “the same” provision’ for 

impeachment, which is provided “for 

in the case of Supreme Court Judges, 

shotlg ‘be provided for in the case of 

Lokpal also. ‘Clatise 7 reads: ८ 

“Phe: Lhokpal ‘shall, for {the pur- 

“qpose of assisting «hime inthe -dis- 

2 charge of hiss functions (including 

verification! and: inquiries in respect 

soof complaifits) under thig-Act,-ap- 

-points2' Secretary = खा क such» other 

fe
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~ that 

™ Officérs: and employees as the Pre- 

Sident ‘thay determine, ‘from time ‘to 

time, in’ consultation with the’ Lok- 

pal.” 

Of course, ‘President? means the 

Government. It may be that the 

Lokpal needs certain employees and 

officers, but the Government , may 

fake a different view; Government— 

I am only talking about the theore- 
tical possibility—can starve him of 

the staff so that: he is not able to 

function effectively if he proves to be 
inconvenient. I am “merely! looking 

at the thing: from/a very’ broad angle. 

I; is«onot: thafosuch things: happen. 
Maybe, ‘such things: will not happen. 

-Butowezhaye to: provide ‘against stich 

things «when ‘we enact <a: Jéxgislation 

providing fora’ Lokpal who wil] really 

be occupying a very high position in 

public-lifesdnd\ in whoni) pedpic ‘must 

have confidence “that they can ‘-ap- 

proach him dnd that he wiljeactihones- 

tly, fairly and holély, Therefore, i¢hat 

ig ‘some thing ~whichoI would request 

the hon! Committée ‘take care of. * 

Not only this, I would suggest that 
a COre investigative staff must also 
be given to him. Otherwise, he will 

have to sectite the services of officers 

and others ftom the Government. So 
far es the other staf is concerned 

js allright but a core investiga- 

tive staff, under hig control comple- 
tely and only at his disposal, must be 
there without his having to request 
the Goverriment to spare the services 
Of any particular member of staff. 

I personally agree, so far as Clause 

i0 is concerned, फर्क any person other 

than qa public servant may make a 

complaint. A public servant may 

not be entitled to, make a complaint. 
because it is | “possible that 

sometimes frivolous complaints may 

be made by persons who are 
disgruntled anq aggrieved by the 
ordets of their superiors. I know of 

such things happening. It may en- 

courage indiscipline. Personally I am 

in agreement with Clause i0 that the 
tight 6 make a complaint should not 
be given to a public servant. But any 

that we, must, add the words, 

_mera unless the 

othe! member of public shoulg— be 
entitlég ‘%o make a ‘complaint. —~* 

There is another thing: Clause 0, 

sub-clause. (2), says.that ‘the com- 

plaint shall be in the prescribed from. 

ang shal] set forth particulars of the 
offence, alleged...’. I would ‘suggest 

after 

‘particulars of the offence’, “so far as 

they are available to the complain- 
ant”. If you insist on every detail, 
he may not be able to give; only. very 

broadly he may be able to give. So, 

‘particulars so far as they ;are.avail- 

able-to-the complainant? shoulg be 

there.» Otherwise, it is possible - that 

itemay be said that he has not speci- 
fied the date or/time when a-certain 

event is supposed to have taken place, 
and the .complaint may be thrown 

out! Clausé 2, sub-clause (2), reads: 

“Every such inquiry shall be con- 

ducted in camera.” I personally feel 

that it should be conducted in ca- 
Lokpal deems it 

otherwise. There may be a case 

where it may be necessary to have it 

in public, For example, in 7958 we 

had the Bose Commission. It was an 

inquiry held in public; any one could 
come and attend the inquiry; it went 

on for 57 days in all, it was an in- 

quiry which was held not in camera. 

Ordinarily the Lokpal will holq it 
mera, but the diserétion must be 

given fo him that in appropriate 

easés he may hold it in public be- 
cause there is nothing “like ‘public 
‘glare in order to instil confidence in 
the public mind “that everything is 
being done fairly and justly. © That 
is why, the proceedings in courts are 

always Tequireq to be held in pub- 

“lic. Of course, here the situation is 

different because inquiry’ is ~held- 

Therefore, it may be in camera, but 

the Lokpal should have the discretion 

to decide whether it should be held 

in public or not 

Going to Clausé-d4, with regard to 
evidence, I personally feel that itis a 
well-drafted provision. -The,only th- — 
ing is:that sub-clause (4). says 

“No person shall be requireq or 
“authorised by virtue of this Act to 

a



furnish any such information or 

ansWer any sUch question or pro- 

duce so much of any document— 

(a) as might prejudice the se- 

curity, or defence, or internatio- 

fa] relations, of India (including 

India’s relations with the Gov- 

ernment of any other country or 

with any international organisa- 

tion), or the investigation or de- 

tection of crime;” 

“Projudice the investigation or de- 

tection of crime’—that may 0९५ too 

wide an expression. Security of State, 

defence, ~ international relations— 

they are very valiq reasons why 

certain documents should not be al- 

lowed to be produced or the infor- 

mation should not be given. There 

also, I am glad that ultimately the 

Lokpal has been made the sole judge. 

The documents may be shown to him 

in private and he can decide for him- 

self whether it falls within the ex- 

ceptions laid down and where it does 

not, he ean direct it to be produced. 

But the expression ‘the jnvestigation 

or detection of crime’, I feel, is very 

wide. 

Coming to Clause 6, there is no 

provision in the draft Bill about the 

repor; being laid pefore Parliament 

and being made - public. T would 

submit humbly that — every report 

made by the Lokpal must be laid 

before Parliament and it must be 

made public. People must know 

what is the report which has been 

made because that is the surest 

guarantee of fair and just action. 

People must know whether those 

persons are guilty Or not. Not only 

that, I would submit that, when — 4 

report is made, Government must act 

upon it. Otherwise, it will have no 

meaning; this will have only cosme- 

tic effect. Therefore, it is necessary 

5 that, once the Lokpal makes a report, 

~ it should be acted upon, and jf the 

Government thinks that the report is 
not correct, then the detailed reasons 

“must be disclosed to the “public. .. 
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MR, CHAIRMAN; There is a pro- 

vision in the Bill that the report will 

be sent to the Prime Minister. What 

have you to say about that? 

JUSTICE P. N. BHAGWATI: It 

goes to the executive. It should be 

Jaiq before Parliament. i do not find 

that provision here. Every report must 

be laid before Parliament ‘because 

ultimately Parliament is supposed to 
act as a check on the executive. 

MR. CHAIRMAN: Please read sub- 

clause (3), Clause 6. 

JUSTICE. P. N:. BHAGWATI: 

“The Lokpal shall present annually to 

the President a consolidateq report on 

the administration of this Act...” 

That is different from the report it- 

self. The report itself, every report, 

must come before Parliament. Par- 

liament must know what is the re- 

port, why Government has not taken 

action, or if Government has taken 

action, whether the action taken is 

appropriate or adequate or not. It 

is absolutely essential. to my mind, 

that the report must be laid before 

Parliament and Must be made public. 

Also the Government must act upon 

the report.and if they do not, for any 

reason or reasons, they must disclose 

the reasons why the report has not 

been accepted so that, if necessary, 

the citizen may have the right to go 

fo. the court or seek any other ap- 

propriate remedy. Otherwise, there. is 

no meaning in. having a Lokpal 

Therefore, my suggestion is that the 

Report of the Lokpal must be-accep- 

table to the Government. Tf for any 

reason Government takes the view 

that the same cannot _ be accepted 

they the reasons for not accepting it 

must be disclosed to Parliament and 

also people at large, Somehow people 

today fee}, that Commissions; of In- 

quiry are appointed only to bail “out 

the executive Government. Somehow 

people have lost faith in Commissions 

of Inquiry. We do not expect this to 

happen fo Lokpal, I do not say Gov- 

ernment should always accept the 

Report. Theré may be, execeptions, But 

in that case let the Government dis- 

Glase the TeasOns to Parliament and 

“Yer the people judge. Ultimately in



a democracy it is the people who are 

to ‘decide. Democracy—according to 

me—consists not in merely electing 

representatives but democracy has 60 

be participatory democracy awhere 

people participate at all levels of 

decision-making, I would even go to 

the extent’ and ‘say when an impor- 

fant legislation has to be brought it 

must form the subject-matter of 

discussion, suggestions, comments and 

recommendations from the people and 

only then the Government should put 

forward that piece of legislation, This 

ig happening in Soviet Union. 

Now T would like to take up Clause 

99. Here I would like (0 say that this 

provision is too wide. Tt may deter 

many persons from making a comp- 

Jaint, I would agree if a person konws 

that ६ particular information is false 

and vet makes a complaint then you 

may punish him, If a person does out 

of malice then obviously he must 

suffer and not otherwise. Let there 

not be provision for minimum. punish- 

ment. Let us leave it to the discretion 

of the Lokpal. 

SHRI VIRENDRA VERMA: Would 

you like to comment about the provi- 

sion of quanttim of punishment re- 

garding wrong complaints? 

SHRI P. N. BHAGWATI: I personal- 

jy feel the punishment that fhas been 

provided for is fon heavy, Tf if is a 

malafide complaint then, of course, T 

put it on a different footing. So there 

should not be provision for minimum 

punishment, We should leave if to. the 

discretion of Lokpal Mavbe after two- 

three vears if vou find it is not work- 

ine properly then you. mav re-consi- 

der In many of the penal statutes we 

introduce the minimum punishment 

clause only aft १? much ‘ater stage. So 

vou may vrovide a maximum of three 

years but not the minimum. 

Further I find there is provision for 

on nopeal straight . to the Supreme 

Court. Ido not know if abpeal to fhe 

Hich Court would be enough. Sanpre- 

me Court is “already over-burdened. 

si 

Anyway it is a matter of policy with 

which I have nothing to do, I think 

appeal to the High Court ghould be 

enough. 

Now, [ come to Clause 23. Here you 

have dealt with the transfer of the 

case by the Supreme Court under 

Section 406 CrPC and for that purpose 

Lokpal should be deemed to be court 

of Session, Does it mean Supreme 

Court will transfer the case from 

Lokpal to some court of Session. ‘This 

Clause provides that Supreme Court 

can transfer the case from Lokpal. 

That would not look nice. Here we 

have a very highly placed officer. We 

must frust his discretion, So, I feel 

Clause 23 should not be there. 

In respect of Clause 24, I would like 

to say that it can happen that after 

the case is disposed of by the Lokpal 

sOme more evidence may come to 

light in support of those allegations. 

So it should be possible for him to 

file the proceedings in the court. f 

would suggest that at the end we may 

add ‘unless new facts or evidence is 

discovered in support of those’ alle- 

gations’. If some new evidence is 

found they there is no reason why the 

public functionary should escape some 

prosecution, So, these are my sugges- 

tions which I put before you for your 

consideration. 

SHRI D; K. NAIKAR; Ip making 

your submissions, you said that the 

report submitted to the Lokpal, should 

also: be submitted to both the Parlia- 

ment Houses. Otherwise, it hag no 

effect in fact, You are aware that 

under Article 340, a Commission is 

appointed and it should submit ‘a re- 

port. That report will be given “to 

the Executive . Head and it will be 

acted upon by the Government. ‘Then, 

a copy Of the report so presentd ‘to- 

gether with a memorandum explain- 

ing’ the Action faken thereon is to be 

laid before each House of Parliament. 

That procedure ig “not unknown 33 

Per our Constitution. Similarly. pro- 

nm has also been provided in this 
case, Do‘ you! agree with this? 



SHRI P. N. BHAGWATI: There is 
no difficulty in this regard. But it 
should not be too long. Now we are 
having a new provision by Lokpal 
which is really a provision of ombu- 
dsman who is going tp oversee some 
of the things. It is the report which 
is made by a very high authority in 
the country, Then that report must 
be placed immediately. within a 
month’s time regarding what. action to 
take or not to take, But it cannot be 
delayed too long, because time’ loss 
does. affect things. 

SHR] 0. K. NAIKAR: In Clause 6 
(3), if is given ‘as 8000 as may be 
after, and in any case not iater than 
ninety days from the receipt of such 
report 

SHRI 9. N. BHAGWATI: ‘That’ is 
‘fon the administration 5 of this “Act. 
That does not deal with all’ the indi- 
vidual reports. You may atleast give 
it in’a summary but the question is 
tha¢ the whole report must come be- 
foré the Parliament, 

SHRI-D! K, NAIKAR: ‘You have 
rightly: said that«the allegations” are 
referring to: Section’ 760: to 70 6f the 
indian, Pepal’ Code which are! contain 
in ‘Chaptey TX. Evej as) they are; it 
isepossible tor every ‘citizen’ who ig 
aggrieved tg make a complaint before 
a magistrate, But no such cases are 
coming forward, Nobody js taking in- 
terest, in filing .such-complaints - and 
we have not come across any punish- 
ment in. such cases.’ These ‘are: all-~he 
offences sp¢cifically:'made apart ‘from 
the anti-corruption.” Do*you think 
thatif a penalty. issimposed-on क्र per- 
sen who makesg- complaint *andcif 
thereisy an’ imposition on» his ‘part 
to deposit Rs» 000;'is it possible for 
any ‘citizen to» filé any complaint? with 
the risk of depositing Rs, 000? 

SHRI P. N. BHAGWATI: Of course, 
you have also made-a provision which 
is good that even on writing. a letter 
to the Lokpal, it can take action. on 
it. If a citizen has to take the risk cf 
‘Rs.  000,-. ¢hen he will not think of 
doing it. The punishment js great 
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and it is-debt_on the people; That is 
why I: said.‘false’. I want to add the 
word “false? jn this connection. For 
example, one of),the newspapers, let 
us say; publishes about corruption of 
a particular, person. it may be wrong. 
On the basis of that information, sup- 
Pose a.citizen who is;spirituated; files 
a, complaint before the Lokpa] and 
supposing. these facts are not correct, 
then he will run a risk of going to 
jail, 

‘ 

SHRI D. K) NATKAR: “Apart from 
that, there is a provision in the same 
Bill’ that when the Lokpal takes up 
the complaint, it can Verify whether 
it is false or baseless and can reject 
unless there is a prima’ facie case to 
hold an inquiry. When the complaints 
are coming up, if it is 4 pritha facie 
case, then ‘only it can take up the 
inquiry. Ifthe Lokpal pleases, then 
it holds an inquiry,” If the complaint 
is false why should hé’ be punished? 

SHRI P. N. BHAGWATI: This: will 
be a case where it i, absolutely mala- 
206. Supposing some one is with. a 
View to.take vengeance agajnst a 
particular, public functionary and 
knowing that it is false, baseless, with 
No information ang he makes a wild 
allegation and it is found to be false 
in a prima facie case—when the Lok- 
pal is verifying, i{ should no; en- 
courage such people to come forward 
with such wild allegations, That is the 
object, as I see, of this particular 
provision. “At “the same time. merely 
it turns “to be false should be no 
ground, The man should no¢ be pu- 
nished. But if it is false to hig awn 
knowledge, then Lokpal, may make a 
fit case. There is no question of any 
trial then. I; ig a matter of a day’s 
imprisonment so that he goés away 
in the evening. 

SHRI D.-K. NATKAR: Lokpal has 
provisions ¢0 give punishment. In the 
ease of public: functionary, he has to 
simply make a report to the compe- 
tent ‘authority, and if he ig guilty, 
then he has to be punished.



« 

SHR] P..N, BHAGWATI: The pub- 
lie functionary will also be trieqd by 
the Lokpal ang he may appeal to the 

Supreme Court also. But, I am keen 
that the Government must accept the 

report, 

MR. CHAIRMAN: The report ‘will 
be’ given to the Competent Authority. 

And it is defined here, 

SHRI P. N. BHAGWATI: The re- 
port can be to the Competent Authority 

but what does the Competent Autho- 

rity do regarding the report is the 

Question: The: report must be aceep- 

ted, Otherwise, people will not come 

forward and the whole institution will 

die away. 

MR. CHAIRMAN: Please see Clause 
i6(2). If says; ‘The competent autho- 

rity shall examine the report forward- 

ed to it under clause (9) of sub-sec- 

tion (l) and <communicate to the 

Lokpal, within three months of the 

date of receipt of the report, the ac- 

tion, taken or proposed to be taken 
On the basis of the report.’ What is 
your view in this regard? 

SHRI ए. N. BHAGWATI: That is 
all right, I stress that the report must 
be accepted. Action may be taken’ or 
May not be taken is secondary 

SHRI BIR BHADRA PRATAP 
SINGH: Tf under sub-clause 2, action 

ig net taken, then what should be 
the safeguard? Otherwise, it will be 
defeated. 

SHRI_P. N. BHAGWATI: My view 
is that action must be é¢taken; renort 
must be accepted and if for any rea- 
SOn jt is not accepted, then detailed 
Teasons must be disclosed. 

SHRI L. KY ADVANI: “Are you 
satisfied, reasons being disclosed. be- 
cause it ig a contradiction? What vou 

"suggest amounts {9g Lokpal not being 
’ the final authority; final quthority be- 

ing the competent authority namely 
the Prime Minister ang Lokpal merely 
being a Tecommendatory authority 
which recommendationg may be accep- 

ted or may not be accepted. All that 
you suggest is that in case it is not ac- 
cepted, the reasons for non-acceptance 
must be given. That is a contradiction 
between the first stand that the report 
must’ be ‘accepted, Lokpal, after all. 
we are creating an institution and if 
that institution after going through its 
elaborate process of investigation, 
ete. comes to conclusion thag~ the 
complaint is correct and* thereupon 
makes recommendation all that is ex- 
pected is that the competen; atitho- 
rity should act upon that finding of* 
the Lokpal Susequently what you 
said amounted [6 say that he may act 
or may not act} in case he does not 
act he should give reason: 

SHRI P. N. BHAGWATI: The reason 
why I say so ig that there is no ap- 
peal or anything against the decision 
of the Lokpal and there cannot be 

by its very nature but if it is possible, 

you cannot rule out the possibility of 
fallibility on the part of Lokpal. 

Therefore, I am taking an exceptional 

case where Lokpal has come to a 

décision which is incorrect, let us say 

judges are also sometimes falliable 
and they make mistakes, then there 

must be some ‘procedure by which the 

people can judge whether it is right 
or wrong. Unless ‘you. + 

SHRILL, K. ADVANI: I follow your 
argument. All that ] would like to 
point out is the scope of the Bill, T 

may recal] that there was a Bill ear- 
lier in which the Lokpal’s purview 

was extended to all Ministers includ- 
ing the Prime Minister. That wags the 

Bill of 977. In this particular Bill the 
Prime Minister ‘has been excluded 
from the purview of the Lokpal, Who 

has been brought in; the Union Minis- 

ters, the Ministers of State, the Depu- 

ty Ministers and ~ the Parliamentary 
Affairs Ministers but even otherwise 

if there is no’ Lokpal; and if the Prime 
Minister feels convinced on the basis 

of any complaint from any quarter 
that this person has’ been guilty of 
such and such act of corruption, the



Prime Minister can take action against 
him. Now, we are providing a special 

institution of Lokpal in which the 

person is, or a person who is qualified 

to be a judge of the Supreme Court 

or whe is q judge of the Supreme 

‘Court, we have not touched that point 

whether the qualified judge of the 

Supreme Court is adequate or not. 

SHRI P. N. BHAGWATI; You are 

right, I Should have drawn your 
attention. 

SHRI L, K. ADVANI: I have known 

-cases, I am talking of the State Gov- 

ernments where appointments are 

to be made and any _ person 

~who has put in l0 years of service will 

tbe qualified for a judge. 

SHRI P, N. BHAGWATI: I think, 
“I should be thankful to you for draw- 

ing my attention. 

SHRI L, K. ADVANI: What I am 

“saying is that if you believe that the 

Lokpal’s institution would be pur- 

poseful only if it is povided that it 

should be accepted then there should 

be period after that. Then you can- 

not say that in case it is not accepted 

-then he should give reasons because 

the person who is the competent 

authority happens to be in this case 

who even otherwise hag complete 

authority over the person against 

whom the complaint can be filed. So, 

in this particular case what it need 

40 be even more imperative that the 

Lokpal’s word should be the final 

‘word. 

SHRI P, N. BHAGWATI: I em 

afraid I would not subscribe to tnat 

view that the Lokpal word should be 

final but this point which is raised 

by you could be taken up and it is 

that in case the competent authority 

disagrees with it, the matter should 

go before the Supreme Court. 

SHRI L. K. ADVANI; Incidentally, 

do you favour the i977 Bill whereun- 

dey the Prime Minister wag also un- 

“-der the purview of the Lokpal or 
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this particular Bill in which he is ex- 

cluded? Which one would you 

favour? 

SHRI P, N. BHAGWATI. I should 
like to know what is the position in 

other countries. 

SHRI G. G. SWELL: I would 
like to ask the same question. You 

have beef talking about the down- 
ward extension of the scope of the 

Lokpal, Have you got anythnig of 

the upward? Wouilq you like jp com- 

menf on this? 

SHRI P. N. BHAGWATI: I would 

like to know wherever there is Lok- 

pal’in other countries what is the 

position. 

That is 

from 
SHRI G. G. SWELL: 

what we would like to know 

you. 

SHHRI P. N, BHAGWATI: I 

afraid, I do not know. 

am 

SHRI 6. 5. SWELL: Mr. Advani, 

I personally feel that no one should 

be outside the purview of the Lokpal. 

SHRI INDRAJIT GUPTA: In ear- 

lier case who was the — competent 

authority? 

I think it 

Some 
SHRI L. K, ADVANI: 

was Speaker and Rashtrapati. 

small Committee was there. 

SHRI G. G. SWELL; Whether the 

Lokpal would be a part of the Gov~ 

ernment? 

SHRI P. N. BHAGWATI: Lokpal 

4s an institution by itself. Originally 

it wag not conceived ag a recommen- 

datory body which makes recommen- 

dation to the Executive. Tt is 

certainly not the case, In this case 

it happens to be a recommendatory 

body which investigates and makes 

recommendation to the Executive. 

Lokpal is not a part of the Govern- 

ment. He is a statutory authority 

created. by law for the purpose of 

discharging .certain important func- 

>
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tions of overseeing, Really the idea 
Was overseeing the misuse or abuse of 
the authggity but that apart, once the 
report is made it should be accepted 
and if it is not accepted then the de- 
cision of the Supreme Court should 
be final, There is g possibility of an 
error. ‘ 

SHRI BRAJA MOHAN MOHANTY: 
I would like to invite your attention 
to sub-clause 2 of Clause 6, It says: 

“The competent Authority shall 
examine the report forwarded to it 
under Clause (b) of Sub-Section 7 
and communicate to the Lokpal 
within 3 months of the date of re- 
ceipt of the report, the action 
taken or proposed to be taken on 
the basis of the report.” 

So, it doesnot leave any scone 
either for rejecting it, modifying it 
or not accepting it. I think he is 
bound by the Report, So, where is 
the scope that the Competent Autho- 
rity can change or modify the report? 

SHRI°P. N. BHAGWATI: It is a 

view which you are taking It is 
equally possible to say that action 

taken are proposed to be action taken. 

SHRI BRAJA MOHAN MOHANTY: 
Action taken or proposed to be taken, 
on the basis of the Report does it 
Jeave any scope for the competent 

authority to modify if or not to 
accept. it? 

SHRI P. N, BHAGWATI: If that 
is made clear then there is no prob- 
lem. This is highly deb&table. 

SHRI 8. JAIPAL REDDY: Shri 

‘Bhagwatiji already observed that a 

mere false complaint should not in- 

vite instant punishment, as has been 
provided in the Bill. I may draw 
_ your attention to another anomaly. 
‘In the case of a false complaint, the 
~Lokpal will not only find him guilty 
and try him and punish him, but in 
ease the Lokpal finds a public fiume- 
tionary guilty of corruption, he can 

do no more than recommend to a 
competent authority, So, this Bill 
in a way, has been so drafted as to 
deter false complainants than to pun- 

ish public functionaries. 

_ SHRI P. N. BHAGWATI: I said 

that there should be a provision to 

deter people from filing false com- 
plaints, This particular provision in 
the Bill is too vague an@ wide. 

SHRI S. JAIPAL REDDY: For 

punishing a person for filing g false 
complaint, the complaint must not 
merely be false, but deliberately 
false. But the point I want. to know 
is this. Should the Lokpal take up- 

on himself the task of punishing a 
person for a false complaint, when he 

cannot do the same in respect of a 
public functionary who may be found 

guilty of corruption? 

SHRI ए, N. BHAGWATI:  Other- 
wise, in every case, it has to be filed 

before the Magistrate’s Court and 

the Magistrate will have to go into 

the question which has already been 

gone into. 

SHRI G. ५. SWELL: I have asked 
you about the uvward extension of 
the scope of Lokpal. Have you 

“no comments on that? 

SHRI P. N. BHAGWATI: T have 
answered that no one should be out- 
Side the purview of it. 

SHRI 8. JAIPAL REDDY: My 
question is why a public functionary 

be treated on a higher footing than 

a complainant. Lokpal may not find 

8 person suilty as such, but he may 

fee] that there is a prima’ facie case 

for investigation,, Then what एसी 
happen? 

SHRI P. N. BHAGWATI: After 
the prinia facie investigation, if the 

Lokpal feels that there is a good case, 
but still he is not in a position to say 
definitely that he is guilty, then he 
May make ‘a report’ saying that that 
Particular thing requires further -in- 
vestigation,



SHRI S. JAIPAL REDDY Even 

in cases where he feels sure, the pro- 

cedure open is that the public func- 

tionary must be prosecuted by a dif- 

ferent court 

_ SHRI P, N. BHAGWATI: Ig the 

Lokpal comes to the definite concli- 

sion that the public  functionary is 

guilty, and if you give him the power 

to punish him, you should also pro- 

vide him an opportunity to go on 

appeal to the Supreme Court. You 

Cannot leave any person’s fate in one 

individual's hands. 

SHRI 8 JAIPAL REDDY; I am 

not saying that in the case of public 

functionaries, the Lokpal should 58 

empowered to try and punish. I am 

not speaking for that kind of instant 

justice.’ My only point is why there 

should be two different modes with 

regard to public functionaries and 

persons who may have filed a_merely 

false or deliberately false complaint. 

SHRI P, N. BHAGWATI: As far 

98 the public functionary is concern- 

ed, I would not leave it to the Lokpal 
He will not be able to investigate 

anything more.. But I see your point 

and the logic behind it. 

SHRI 8 JAIPAL REDDY: Nor- 

mally, in regard to procedure -of ap- 

pointment, it falls: completely within 

the purview of the discretion of the 

Government. — If, itis not 8: satis- 
factory arrangement, what can 92 

the alternative?) Do you'think that 

it ig 2dvisable to involve the opposi- 

tion leaders in the pro¢éss of appoint- 

ment of the Lokpal? 

Secondly, could the retired justices 

be thought fit for the job?’ Would %it 

not be an out of the way favour for 
them? 

3 Thirdly; should the ‘institution “be 
a single member ‘body ora multi- 
meniber’ body? 3 

SHRI P. N, BHAGWATI: So far 

~ ds your first question about’ appoint- 

ment is concerned, my personal view 

has always been that the President 

should appoint the Lokpal in consul- 
tation. with the leader of the Oppo- 

sition and the Chief Justice. I ex- 

pressed this view somewhere earlier 

also. Since you ate appointing an 
ombudsman, the leader of the oppo- 

sition Who is recognised ag the leader 

in the House, must be consulted. 

And the Chief Justice of India should 

also be consulted. But the appoint- 

ment has ‘got. to be in the hands of 

the Government only because after 

all-it is the Government of the day 

which is responsible: io the people 

through Parliament, Secondly, when 

we say ‘consultation’, it must) be 

_¢effective’ consultation and just nota 

formality:’ It should -be effective as 

laidodewn in the Supreme Court in 

the case of H.)S. Seth. 

Now I come to your point on retire- 

९१ judges:: This whole idea that a 

sitting judge lis better than’ a retired 

judge “in “these matters js “a wrong 

notion. ~Independente “and character 

come from within. There cay be-a 

sitting judge who is not truly inde- 

pendént -from within and ‘he: may be 

willing to! oblige the government: of 

the day;- Sovalso, there can bé a re- 

tireq judge, who iis fiercely indepen- 

dent and who does not bother about 

any thing: because he «wants nothing. 

SHRI BRAJA MOHAN MOHANTY: 

He may be feeling lonely and he may 

feel Obligeg for" his appointment. 

SHRI LAL K. ADVANI; These days 

very few judges are lonely and very 

few judges who ate retired want any- 

thing. The point is not that a sitting 

judge is more capable than @ retired 

judge, . It is not a comparison of cha- 

racter at all. You have yourself seen 

a particular Bill and you didn’ have 

any objection. You see Section 5 

It says: “On ceasing to hold office, the 

Lokpal shall be ineligible 407 fur- 

ther employment to any office of pro- 

fit under the Government of India or 

the Government of a State 

SHRI P, N. BHAGWATI: I want- 
éq this to be amplified. ~ a 

ah
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SHRI LAL K. ADVANI: The 

contention was that the person ‘who 

occupies the Office of the Lokpal 
should not be in’any way exposed to 

the temptation jof seeking’ a job: later 

00. It/is in this context that the re- 

tired judges are being objected to. 

A person who is 8 - Supreme Court 

judge, after his retirement, he should 

not be exposed to this. temptation. 

It-is in this:context we are pointing 

out and not because of ‘his merit, etc 

SHRI 7, N. BHAGWATI; Suppos- 

ing a Sub-Judge has just.two . or 

three months to go and he is ap-~ 

pointed’ gs° a Liokpal, will’ he not con- 

tiniie for another five years?) > Un-= 

less “YOu Say that a* judge who’ has = 

least five’ years) to go” will 58 

appointed, then I wilt entirely "agree 

with "you 

SHRI TAL Ky ADVANI“ These.are 

matters Sabout!¢whom details “cannot 

he written into*the law, odt ig: very: 

much dependent upon the ethics of 

the executive as well.as the person 

receiving an office. 

BHAGWATL Tt will 
ethics of the 

SHRI P, N; 
algo depend,.ypon the 

Chiet.dustice. of In d.also the. 

Leeder. ofthe Qnnosition, Therefore 

if you provide that.a judge jw. 

azleast ~hree or four years,fo.go he, 

alone ‘hey apvointed,. then I haye no. 

objection. entirely agree with you. 

SHRI.P. N. SUKUL: That is why 

it is provided that only the one who 

is Qualified should be appointed, 7 

SHRI.S...JAIPAL REDDY, . There 

should be ¢ single. member body not 

a multi-member hody. 

SHRP: N. BHAGWATE Ti syo 

ate foie to“ have “an” [Ombudsman 

practice as in the case of all the :coun- 

tries to have a. single person, then T 

would say, give him a very high post 

tion—the same position as of the Chief 

Justice of India. If you ‘really ‘sélect 

such a person, then it is going to be 

diffictiit to find more ‘than’ one) or*tw0 

persons who’ tan reach ~he:peak, .The. 
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man must have great juristic compe. 
tence, a tremendous force of charac- 
ter, fearless, indepedent and so on. 
Then one person jo my mind is .en- 
ough. If the Leader of the Opposition 

fis consulted, if the Chief Justice of 
India is consulted, then there will be 
no problem Veer 

In New Zeéaland* and Australia, 
they ate having only one person 

SHRI P. .N. SUKUL: You have men- 
tioned earlier that every report of the 
Lokpal should be laid’ before, the Par- 
ligment..and should be made: public. 

As soon as you lay the Report before. 
the Parliament, it is made public 
Thérefore presentation to the Parlia- 
ment and making j; publi¢ is/one and 

the samething 

SHRI PeN* BHAGWATIS ‘That ‘is 
what I meant. fugtio. 

SHRI P. N, SUKUL: You also_said 

in your very learned sveech that 
officers should also. be included, such, as 
from, Joint, Secretaries 49 Secretaries. . 
For these officers, the vigilance, orga-_ 
nisation is there. If they indulge-_ in 

corruption or nepotism, abuse or mis- 

usé Of power! gn’ the! other hand for 
Ministers, there> is; no; such “organisa= 

tion.’ Thateis why > we aresmaking 

these provisions. That is why there 

isan institution of Lokpal 

SHRI P.N. BHAGWATI: But w; 
out meaning any disrespect, the: only 

difficulty is that, if you are going to 

have the Indian, Penal Gode, then it 

is all right, but my humble suggestion 

is, apart, from .. misuse. on abuse .of 

authority, in how many cases have we. 

heen: able to-detect them. and braught 

them into . book... Let us; have the 

statistics. Tam requesting you to look 

into the statistics for the ast, 5, years. 

प्‌ hink -there is- something wrong - i 

the machinery or withthe mechan 

We-cannot say. that.there is no, corrup- 

tion. There is . corruption in. many. 

areas, including, the judiciary also, tc 

some.extant. Here you have ‘highly 



placed persons who can look. into all 
these things. They can even supervise 
the investigation, : 

SHRI P, N. SUKUL: You said right 
to complaint should not be therefore a 
public servant. He may be much 
better aware of the dealings of a 

Minister, 

SHRI FP. N, BHAGWATI: It often 
encourages frivolous things ‘and also 

at the sametime indistipline. But if 

he has definite information, he can pass 

it on to somewhere else. What is your 
difficulty, otherwise? Can people get 
information from -any other source? 
It. is only through bureaucracy, they 

can get information. 

SHRI ए, N. SUKUL: You take for 

example appeals +o the High Court, 

MR. CHAIRMAN; Regarding this, 

you send a memorandum to us. Let 

us circulate the same to all the hon. 

Members 

SHRI 7. N. BHAGWATI; Yes, 

SHRI BRAJA MOHAN MOHANTY: 

Would you recommend that q distin- 

yuished and an eminent jurist be 

appointed in the Lokpal? 

SHRI P. N. BHAGWATI: It: will be 
“very subjective as whois a distingui-~ 
shed jurist or not or who is an eminent 

jurist. : 

SHRI BRAJA MOHAN MOHANTY: 

So far as the jurist is concerned, IT 
would Say a man of very high integrity 

should be appointed, 

SHRI 7. N. BHAGWATI: Theoreti- 
cally it is all right that he should be 
capable. Here it is the objective test 
and in the other case it is the subjec- 

tive test. But in appointing the Lok- 
pal, I would rather go by objective 
test than by subjective test. Selection 
of an individual is subjective but not 
the test who ts or has been. There is 
Ho scope of subjectivity in the sense 
that you May Say that he is a distin- 
guished person and an the other hand 
T may say that he is not a distinguished 
person, There is.no dispute about it. 
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SHRI ७. ७- SWELL: There is a con- 
sensus in the country as to who is 
distinguished? 

SHRI BRAJA MOHAN MOHANTY: 

Another point; About including ihe 

Prime Minister, you have already 
expressed your personal opinion that 

the Prime Minister should be included, 
But would you like that a democrati- 
cally-electeq Prime Minister who ‘has 

to handle the business of the State, 

conduct external relations and all that, 

shoulg be kept under a cloud for 
years? Wil it promote the cause of 

the nation? 

You must.also have come acress the 

comments of Mr, Seervai in his ‘Con- 

stitutional Law’, about the powers of 

the President in giving. 

ganction for the prosecution of the 

Prime Minister. He has expressed his 

reservations, The democratically- 

elected Prime Minister will be crippled 

by the Président. In that background. 
what will be your reaction? 

JUSTICE BHAGWATI; Firstly, if 
there is a cloud, it is necessary that 

the cloud should be cleared at the 

earliest date. If the Lokpal can clear 

it up immediately, it would be a good 
thing for the nation. Secondly, Mr. 

Seervai of course, goes on changing 

his opinion off and on. If you see his 

first afd g2cond editions, youwill know 

this. First he was in favour of full 

Parliamentary sovereignty. But he 

changed. 

SHRI BRAJA MOHAN MOHANTY: 

He hag.a dynamic mind. 

SHRI Pp, N. BHAGWATI: It is 

highly subjective. Some people may 

believe that it is so. Some of Us do 

not think so. 

MR. CHAIRMAN: Let us now break 

for Tea. Mr. Bhagwati, you also please 

join us, 

W—Shri P. M, Bakshi, Formerly 

Member Law Commission. 

(The witness was called in end he 

‘took his seat) 

MR. CHAIRMAN: Mr, Bakshj, I 

-weleomeé you to this sitting of the



Committee. Before We proceed, may 

I draw your attention to Direction 58 

. of the Directions by the Speaker 
which reads as follows: 

“58, Where witnesses appear be- 
fore a Committee to give evidence, 

the Chairman shall make if clear 

to the witnesses that their evidence 

shall be treated as public and is lia- 
able to be published, unless they 

specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 

treated as confidential such evidence 
is liable to-be made available to the, 
Members of Parliament.?, 

I hope our. office chas. supplied to 

you the bill ag well-as the question- 
naire. What have you to say about 

at7. 

SHRI P. M. BAKSHI: I have got 
the papers. 

SHRI. 6. G. SWELL: You “may 

generally give your views. 

SHRI P. M. BAKSHI; The first 

comment I would like to make, is that 
the provisions of the Bill, drafted as 

the Bil] is, and focusing upon main- 

ly corruption, really.need to be ex- 

tended to cover other types of mala- - 

dministratiog which I have set out in 
my written comments, primarily for 
the reason that at the moment there 

is no adequate machinery, under the 

Government for — investigating into 

eases of unjust administrative action 

or delay 67 unimaginative: approach or 

arbitrariness or eyen excessive am- 

ount of red-tape, al] of which come 

under the name of maladministration. 

This is the first major comment I 

would Jike to make. 
— 

The second major comment, | 

would submit, is that the procedure 

for inquiries before the Lak Pal needs 

+o be streamlined and one or two 
matters, for example, the right to 

Jegal assistance or at least the right 

appear through counsel, should be gi- 
ven in the Bilj itself, rather than 
to be left to the rules, because it is- 

common experience that in the first 

place, many matters may not receive 

that much attention and the rule ma- 
king stage as they can receive atten- 

tion here in Parliament, secondly, 
these are basic matters, when a per- 
son is being charged before the Lok 
Pal, or before any other body, with 

serious misconduct, then it is fair that’ 

whatever legal] right~he has, should 

be spelt out in the Act itself. 

The third major comment which I 
would like to make is that, in regard: 

to) the provision for removal by the 
Lok ‘Pal, on'the-ground of proved mis-- 

behaviour or incapicity, the removal 

should be only if there has been a re- 
commendation for removal by the> 

Chief Justice. Probably, that is the 
intention, but it seems to me that 

this intention ‘has not come out -very 

clearly in the Bill. My point is, that 

as it is-drafted, the "Bill leaveg the 
impression that three things are nec- 

essary before removal can be ordered. 
The first is an inquiry, the second is 

that the inquiry must be held by the 
Chief Justice or a nominated Judge 
and, of course, after following na- 
tural justice. If these two require- 

ments are satisfied then, as the langu- 
age of the Bill now stands, it is for~ 
the President to order removal. But 
the link between the inquiry by the 
judicial person and the final Presi- 
dentia] Order, the link between the- 
two is not made very explicit. So, it- 
is possible, to construe the relevant 
clause as authorising removal, pro-- 

vided the inquiry has been held. But 

that dees not require the recommen- 
dation of the inquiring authority. 
These are the major submissions” 
which I would like to make here, 

apart from any questions which *he- 
Committee may like to put. 

SHRI S. JAIPAL REDDY: You 

said that the scope of the Lok Pal 

must be expanded so as to cover cases” 

of maladministration, The idea was* 

to tackle the problems of corruption 
in high places and if the scope is ex--



panded, is there not a danger of Lok 
Pal being inundated by all kinds of 
complaints? Will not such inundation 
Jead to*its ineffectiveness? 

SHRI P. M. BAKSHI: The danger 

. which you are. suggesting would be 
there. Notwithstanding that danger. 
this is an aspect of administration 

which somehow -has not received the 
attention which it deserves. For a case 

of corruption, of course, there is the 

Indian Penal Code; one,can go to the 
court and the other agencies also. 

But right now, serious cases of in- 

justice, oppression and unreasonable 

action or action.taken without imagi- 

nation, which might affect millions. or 
atleast thousands of persons 477 8 par- 

ticular sphere of life, are left.» out 

‘Does it not:mean that the problem is 

‘not getting: the attention that it de- 
‘serves? So, even if the danger is 
there; one has to» face that danger. 

The experience of some other coun- 

triss, which one reads in the litera- 

tute does not s¢em to ‘indicate that it 
wil) be a burden: too; much for ~ the 

Lok Pal to’ manage- 

SHRI 8... JAIPAL REDDY: In. case 
the scope is expanded in the Lokpal 

to.-provide relief io the victims _ ०६ 

maladministration, then what are the 

modalities of granting relief. Because 

it is not a court, even if a direction is 

given in the Lokpal, it is. again sub- 

ject to the discretion of the competent 

authority. 

SHRI P; Mv BAKSHI: I¢ would 

ahiswer this question in’ two parts 

The very fact thet there is a Lokpal 

with august “personality and’ ~with a 

2000 ‘Staff; acts as a pr eventive check 

upon sérious Cases of “maladministra- 

tion, if an application complaining of 

maladministration apart from corrup- 

tion comes within the purview’ of the 

Lokpal, you are right that he makes 

recommendation to the Govern- 

ment, but Ibelieve it would’ carry 

much weight. “Also, there will be 

other cHanhels for ventilating it if 

it is not promptly redressed 4 
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SHRI 8. JAIPAL REDDY: Do you 
think an “ordinary “legislative action 
will do or do you think a comprehen- 
sive constitutional amendment is 
quired for this purpose? 

re~ 

SHRI P. M. BAKSHI: Are you 
speaking of the Bill as it now stands 
or of the Bill as it might be widened 
to cover maladministration? 

_ SHRI S. JAIPAL REDDY: Both. 
SHRI P..M. BAKSHI: So far I 

gather from, the tenor of the Bill, it 
does not. require constitutional am- 
endment Tt. does’..however. require 
a.strong will to implement the -xe- 
sult of the inquiry 

SHRI BRAJAMOHAN MOHANTY: 
Mr. Bakshi, in sour-demdctatie™ sys- 
tem, the © legislative « apparatus - is 
there. It scrutinises* thé’! "éxectitive 
action. So, you feel for maladminis- 
tration, that apparatus is inadequate 
Why"do you: think ‘the present appa- 
Fatus is inadequate? Another | thing 
is about maladministration, It has 
two aspects. “One aspect is wrong 
formulation of ‘policy, for ~ which ul- 
timately exetutive is accountable to 
the Parliament andthe people!’ Bo. 
lieies have® been framed but hot pro- 
perly Gmiplemented?’ So, when" you 
say Maladiministration, do you ‘mean 
that ‘formulation of * policy’ éomes 
within its purview? In that ease? the 
democratic sappatatus’ will be’ mean- 
ingless. Every political “party ‘géts a 
mandate from’ the neople on the basis 

‘of its*policy, So far as’ the policy is 
concerned, ‘the Lokpal: or any other 

authority cannot’ scrutinise it. “It can 
scrutinise ‘the implementation part of 
it only.’ what'igs your idea about this? 

“SHRI P.M. BAKSHI: ‘Your ques: 
tion does deal with two ‘competing, 
contesting, aspects.” ‘The first part’ ot 

the question deals with the legisla- 
ture. "How “far thee??= Lokpal 
should be in competition ‘with’ ‘the 
legislature? The second part of your 
question is about the antithesis “bet= 
Ween policies and its implementation. 

7 san 
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T would like to explain in 

greater detail what exactly is to. be 

covered by  maladministration.” f 

have said it in the note sent to you. 

I would like to quote the same here. 

some 

“Ig the scope of the Bill is to be 

expanded as per (i) above, the 

grounds on which a complaint can 

be made to the Lokpal would be 

that ‘the decision—whethey it is in 
the form of action or inaction— 

(a) was contrary to law or 

based 67 ६8 misconception of the 

law; or 

.(b) was unreasonable, unjust, 

oppressive or improperly discri- 

minatory; or 

(c) involyed the exercise of 

a discretionary power for an im- 

proper purpose or on irrelevant 

grounds or by taking irrelevant 

considerations into account; or 

(d) gave no reasons, when 

reasons should have been given; 

or 

(९)' indicates undue delay; or 

(f) suffers from 

ness.” 

arbitrari. 

In dealing with the first part of your 

query, it seems to me that the legis- 

Jature, whether it is at the .Union 

level or at the State level would. be 

concerned with certain major issues, 

sometimes they may be issues of poli- 

cies. It would not be physically pos- 

sible to bring pressure before Par- 

liament in respect of all the minute 

instances of maladminigtration which 

unfortunately are occurring everyday 

in various parts of this vast country. 

While giving this jurisdiction to the 

Lokpal, it would not be the intention 

to sidetrack or modify or truncate or 

restrict the functioning in a democra- 

tie country by Parliament. 

The second part of your question is 

concerned with the distinction bet- 

ween policies and their implementa- 

tion. By and large, the Lokpal would 

not he concerned with policy. There 

4858 LS—7 
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are sO many instanceg where the 
policy is clear, but the implementa- 

tion suffefs from any of the six diffi- 

culties which I have just read out. 

Suppose, there is ६ womens’ institu- 

tion manage@ by the official agencies 

under an Act of Parliament. Of 

course, the’ policy is quite good, 

namely, that there must be a shelter, 

decent and good working place for 

destitute women, Having laid down 

that policy, it isfor the concerneq De- 
partment to see to its implementation 

in a proper manner and to carry out 

the welfare objectives. Suppose, 2 

number of complaints regarding 

hygienic condition of the institution 

are made and they do 7४७ bring any 

result. In such cases, an institution 

like the Lokpal would not challenge 

the policy, but even while keeping 

within the framework of the policy, 

it would be able to suggest corrective 

action. At the same time, in the 

course of its experience, it may be 

able to give suggestions ag to the 

needed changes in the policy. 

When the policy is framed, it is not 

permanent, Tt also changes with 

changing conditions. 

Therefore, the Lokpal woulg be able 

to give a good feedback in Parliament 

jn formulating, re-formu'ating and 

reviewing jis own policy decisions. 

SHRI BRAJA MOHAN MOHANTY: 
The manner in which you have given 

your suggestions, will it nof emerge 

as an institution higher than the Cabi- 

net? 

SHRI ए, M. BAKSHI: | do not 

think so. The main function of the 

Lokpal even with the expanded ver- 

sion would, after all, be to make 

suggestions. He will not take a final 

decision, He will not give a distinc- 

tive judgement like a court. I do not 

appreheng that he will emerge as 2 

super cabinet. It is, of course, poss!- 

ple that a gentleman or lady holding 

the office of Lokpal might be able to 

influence the Government or even 

those who formulate the policy, but



that will be a legitimate and proper 

thing. I do not apprehend any such 

danger. from that institution. 

SHRI L, K. ADVANI; You have 

said in your Memorandum that Gov- 

ernment officers of the rank of Joint 

Secretary and above should be cover- 

ed within the scope of the Bill, You 

must have seen the earlier Bill which 

preceded this in which officers upto 

9 
the Joint Secretary were covered. An- 

other major difference was that the 

Prime Minister also was within the 

scope of the Bill. Would you like the 

Prime Minister also to be included in 

it or not? 

SHRI P. M, BAKSHI: On princi- 

ple, I would. agree with the sugges- 

tion. 

(The meeting then adjourned) 
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I—Shri D. Sen, Formerly Director (CBI) 

(The witness was called in and he tcok his seat) 

MR. CHAIRMAN: I welcome you 
Mr. Sen to this august Committee for 
giving evidence on the points that 
may be put before you here. हु 

Before we proceed, may I draw 
your attention to Direction 58 of the 
Directions by the Speaker which 
reads as follows: 

“58. Where witnesses appear be- 
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 

» specifically desire that all or any 
part of the evidence given by them 
‘is to be treated 8 confidential= It 
shall however be explained to the 
witnesses that even though they 
might desire theiy evidence to be 
treated as confidentjal such evidence 
is liable to be made available to 
the Members of Parliament.” 

Now, you have got the Questionnaire 
supplied to you by our Secretariat. 
Have you got anything to add, apart 
from what you have already submit- 
ted to us? 

SHRI D. SEN: Sir, I have two 
points to make with regard to the Bill. 
One is a drafting point and iis a 
short point. The Bill seems to be too 
long and I personally think that some 
of the provisions relating to the ap- 
pointment of Lokpal, except those re- 
dating to pay eng tenure could go un- 
der the rules to be made under Clause 

30. The second thing is rather impor- 
tant, It hag not been clarified in the 
Bill what recommendations the Lok- 
pal can make after coming to a finding 
on a complaint made to it. This point 
is very important from the pbint of 
view of subsequent action to be 
taken. Now, for example, while I was 
Director, CBI, or Additional “pirector, 
CBI, there were a number Of enqui- 
ries made against Ministers on the 

basis of the findings of the Commis- 

sion of Enquiry. Now, prosecutions 
were also launched. But in the end, 
I think all these cases faded out and 
this was due to the fact that first the 
Commission of Enquiry took a long 

time and the only action which could 
be taken on the basis of the yeport of 
the Commission of Enquiry was regis- 
tration of a case for investigation to 
See if the evidence ‘is sufficient to 
take it to the court of law. Now, this 
takes so much time that in the end, IT 
think, all the labour was infructuous. 
So, my own feeling was that Lokpal 
should have certain powers by which 
swift action would be possible. By 
this I meant that when the Lokpal 
comes to a finding that the allegations 
are baseless, then of course, he will 
say that the allegations are baseless, 
but if he findg substance jn the alle. 

gations and comes to the conclusion 
that there has been a wrong doing he 
should be able to recommend imme- 
diate action which may meet the 
ends of the case and which will not 
be prolonged by prosecution in a court 
of law. = 

e
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Now,.the next thing is important, It 
has been included in the Bill about 
the Chief Minister and the Prime Mi- 
nister. In fact, I had written about 
this in an article which was publish- 
€qd some years ago in the Hindustan 

Times under the caption 5 “political 
corruption” and I said that there 
shonld pe ६ Lokpal and a Lokayukt in 

the State but neither the Prime Minis- 

ter nor the Chief Ministerg should be 
under the jurisdiction, of the Lokpal 

and Lokayukts respectively, 

My next important point is that the 
Prime Minister as the competent 
authority has been made the final ar- 
bitor. Now, there is a case against 
hig own Minister end the Prime Minis- 

ter may correctly say and agreé with 

the findings or may disagree with the 
Lokpal, but because of all these cases 
being politically very explosive, the 
Prime Minister will be brought into 2 
controversy. I think when there is 

a disagreement’ jn this, as has been 

suggested by some writers also on this 

subject, then the case should go to the 
President and the President should 

pass the final orders, Well, these are 

broadly the points about the Bill. 

50 There is one point also about the 
appointment of the. Lokpal. . Here 

the ‘terms of appointment are such 
that even somebody without having 
any judiciary or executive experience 

can become the Lokpal. Also he can 
be somebody who has had a long poli- 
tical affiliation. Of course it is true 
that after becoming Lokpal he will 
have tO give up the affiliation. So my 
suggestion was that the Lokpal should 
be appointed from amongst retired 
Supreme Court . Judges or retired 
Chief Justices of High courts. Then 
probably any such condition that they 

shoulg give up political affiliation will 
not be necessary. Then clause 4 would 
become infructuous, 

Then about. this. bar on subsequent 
appointment afte; somebody has he- 
come Lokpal. Iam not quite clear to 
what extent this bar will operate be. 
९8736 there is a bar on any Govern- 

ment appointment to Members of the 
Union Public Service Commission but 
they have been appointed as Gover- 
nors, some others for whom also it is 
hot considered desirable that they 
should have any subsequent appoint- 
ment, were also appointed as Goyer- 
nors. So, I think it should be made 
specific that after the Lokpal. retires 
after his five years’ tenure, he should 

not be appointed either a Governor or 

Chairman of any Inquirfy Committee. 
This jis all what Ihave to say. Tf I 
have to explain anything, I ‘am -pre- 
pared to do it. 

SHRI G. G. SWELL: Why. do you 

think that the Prime Minister and 
the Chief ister should. get out of 
the purview of the Bill? 

SHRI SEN: My reasong are these. 
I think all. writers on political sub- 
jects even about England and. other 
places have written that. the parlia- 
mentary type of Government now has 
become..a Prime Ministerial form. of 
Government and if the Prime Minis. 
ter himself is put under a cloud, then 
the Government cannot function, 

In Sweden all Ministers are out of 
the purview of the Ombudsman. In 
Denmark the ‘Ministers are under the 
purview of the Ombudsman, But so 
far the Ombudsman has not recom- 
mended any action against any 
Minister. : 

SHRI G. G. SWELL: Then in that 
case the Bill is unnecessary because 
if it is only action against the Minis. 
ter and it cannot be action against any 
Prime Minister, this Bill is not neces- 
sary at all, 

SHRI SEN: Well, I personally 
fee] that this Bil] is still useful be- 
cause when «there ig some hue and 
Cty against a Minister the people say 
that the Prime Minister is not taking 
any action, but if there is a” Lokpal he 
can be moved and he will take action. 

SHRI 6. 6. SWELL: He will take 
years. =



SHRI SEN; It should not take years 
for him. Ag soon ag the Lokpal comes 
to the conclusion, he should not wait 
for example, the disproportionate 
assets of a Minister can be investi- 
gated. While investigating the dis- 
proportionate assets, suppose he comes 
to some conclusion that some assets 
hag been acquired in g wrongful way 
hig should recommend action immedi 
ately 

SHRI G. G. SWELL: Why do you 
hhave this witch hunting of a particu- 
lag Minister in public? Do you feel 
that the Bill is necessary at all for 
that purpose? 

SHRI SEN: In Britain and in New 
Zealand, the two countries which have 
a parliamentary form of Government 
like ours, the Ministers have been 
kept out of the purview of their Om- 
budsman on the grotind that for Mi- 
nisters there should be political pro- 
cesses. Here it hag bean considered 
probably necessary that there should 
be a Lokpal 

SHRI G. G. SWELL: Here also 
there is a political process. As you 
know, we have had 25 changeg in)the 
Cabinet jn the course of the last four 
years; Political action in India> is 
much swifter. 

SHRI BRAJAMOHAN MOHANTY: 
Mr. Sen, you have submitted a Memo- 
randum, In clause 3 of your Memo- 
‘yandtim you have suggested that the 
“Liokpal - must be abové suspicion. 
~There is no doubt about it, there js 
‘no controversy about it But why “are 
“you “confining “orily= to ietired  Sup- 
reme Court Judges? Serving Sup- 
reme Court Judges can also be there. 
“Why do-youw exclude the jurists? 

SHRI SEN? TI think Tl ¢an quote it 

ag my personal’ view. 

SHRI BRAJAMOHAN MOHANTY: 
Simply becduse-somebody is of was. 
sitting as q Supreme Court Judge, is 

che itnpartial?> Should he not be sub- 
ject to influence? Why do you pré- 

Sume like that? It is a question of 
individual personal integrity of a 
man Who is chosen as Lokpal, But as 
a matter of fact somebody should be 
considered for this post. 

SHRI SEN: Can I be allowed to 
put a  counter-question? Who you 
would say is above integrity? Who 
is beyond doubt? 

SHRI BRAJAMOHAN MOHANTY: 
So, according to you only sitting or 

retired Supreme Court judge you 
haye given but you have not given 
any other category. That is why, I 
have put this question. 

SHRI SEN: I have put it for two 
reasons. One is he should — have 
judicial knowledge. He should ge- 
nerally be considered as unbiased 
and a man of integrity in public. 
Anothey reason is that he should 
have no political affiliation. 

SHRI BRAJAMOHAN MOHANTY: 
Your proposition jg all right. © Is it 
wise to confine only to retired Sup- 

reme Court oy sitting Supreme Court 
judge? Even the Supreme Court 

jdges, if you analyse the position 
given during the last 25 years, how 
much have they been influenced by 
their determined views and even to- 
day they are influenced by the cul- 
tural heritage that they. have. How 
could you say that beeatse somebody 
i8 retired Supreme Cotirt Judge He 
will-not have any obligation? 

SHRI SEN: Supréme Court judges 
also are not above bias: They ate 
least’ amenable to influenée “and 
they are léast biased. 

MR; CHAIRMAN: That is the view 
of thé witness. 

SHRI BRAJAMOHAN MOHANTY: 
Distinguished «tourists: never adorn 
the" Bench because fhey are aistin- 
guished in’ their own’ field aha con- 
tribute to the sdiénce of jaw. Evén 

~ the Stipréme Coutt Judge has politi. 

oe 



cal affiliation. Even Ministers have 

been Supreme Court judges. Will 

you giye clarification on Clause 9 of 

your memorandum? Wil) you give 

Some clarification on “dismissed”, not 

“discussed”? 

SHRI SEN: I] want to give an 

example, After 4977, some case was 

registered against Minister. One case 

was filed against Mr, V.C. Shukla. 

I do not. know much. This case was 

that he got a poster designed by some- 

body in office, According to the CBI, 

if the poster had been designed by 

commercial artist, it would have cost 

Rs. 4,500/-. This was a petty case 

of corruption. By that standard, any 
Secretary ~to the Government of 

India or any Minister can be hauled 

for corruption because there is no- 

‘body who does not ask for his PA 

private to typing of work of some 
Kind or the other. That jis. why, I 
said that petty and trivial allegations 
should also be shown .be dismissed. 

SHRI BRAJAMOHAN MOHANTY: 
You have to define them. You might 
have heard the .story of Victor. Hugo 
who Stole a piece of bread to feed his 
children _and his sister’s).chilg. for 
which he «was convicted for many 
years. In _.. the Indian. Penal «Code. 
there is a Clause for petty: offence, A 
theft js a theft, petty or :trivial. So 
far as punishment. is concerned, .-it- 
will be considered as. a very. small 
item. 2 मं 

SHRI SEN: It is too. legalistic_-a 
view. To dictate private letters to 
Steno, is also  orruption.. Whether: 

it is petty or tiivial, will be decided 
by the Lok Pal himself. 

SHRI BRAJAMOHAN MOHANTY: 
You do not-want. toy provide any de- 

finition to ‘petty’.,and - ‘trivial’. 

SHRI-SEN: ‘You ¢annot! defirie! them 

like this: 

SHRI BRAJAMOHAN MOHANTY: 
You have never come across any- 

where about the definition of ‘petty’ 

or ‘trivial’. 

SHRI SEN: When the Bill of Om- 

budsman was being debated in UK 

some said that he should be able to 

investigate all kinds of misconduct. 

Somebody said how you would de- 

fine misconduct. The hon, Member 

who vaised the point said “We may 

not be able to define misconduct. 

But when we come across something 

which is misconduct, we can easily 

recognise it.” 

SHRI BRAJAMOHAN MOHANTY: 

Discretion to decide whether it is 

petty or trivial or whether any action. 

would be taken will be left to the 

discretion of the Lok Pal: 

SHRI BIR» BHADRA PRATAP 

SINGH: You have said that in case 

of disagreement between Lok Pal 

and the competent authority, it should 

be referred to the President of India. 

Certain people expressed the view 

that jn case of disagreement, it should 

go to the Chief Justice of India. What 

is your reaction’ to this view? 

SHRI SEN: I think the Chief Jus- 

tice of India wil] look at it from the 

purély “evidence point of view. No 

Chief Justice of India or judicial 
authority has got thecentired perspec- 

tivevalso!’ I woulq like to cite an 

example here. ‘There was’ a cSe in 

whiclr-shares Were sold at a very high 

valué. Many auttiorities cate to the 

coriclusion° that this: wag a case of 

corruption” — because’ they were sold 

by somebody who had: some political 

influence and sold to’ a fitm= 7 But 

somebody with wider perspective said: 

‘No; - when’ somébédy ‘Has «such 7a 

nuniber-of shares;)thenie somebody 

will pay high prite fdr them for just 

getting the jcortroy over the. Com- 

pany:” = Comingito the point, woulda’ 
like to say that afterall, Lokpal will 

have, the same. status. as the (Chie® 

Justice-and if the Prime: Minister 

does not agree with him there should* 

be somebody higher and that»autho~ 

rity, I thought could be only the



President. When we consider the 
President above all; it can be done. 
We all recognise that the President 
is not the President of a Party but 
he is the President of the entire 
country, Ha, will take all the fac- 
tors into consideration before giving 
his’ finding. 

MR. CHAIRMAN: Don’t you think 
that the President has to act as per 
the advice of the Prime Minister? 

SHRI D. SEN: In certain cases, if 
he can act without this limitation, 
then you can take it that he can act 
on hig own initiative in such a case. 

SHRI LAL K. ADVANI;.My. view 

is, according to the Constitution it-is 
not possible. This proposal that. you 

maka is to be put jnto implementa- 

tiony It has to be by virtue 67 the 
Constitution jtself ang not. by virtue 

of a statutory provision of this kind 
beeause according to the scheme of 
the’ Constitution, the President has 
no such discretion in matters of this 
kind. He has some little discretion, 
that ‘too, implicit, when he is choosing 
the person as to who is to be the 
Prime Minister etc. Except that 
very limited field, which too derives 
from the Constitution itself, no statute 
can give him any authority more than 

what is given in the ‘Constitution. 

Even, in this matter if it is written 
only into the Lokpal, he will have to 
act by the aiq and advice of the 
Council of Ministers which mean the 
Prime Minister. Here. you have 
taken objection to the proposal which 
my hon. colleague referred to. This 
Was brought jn by a witness vester- 
day viz. that if the competent autho- 
Titv does not agree with tha recom- 
mendation of the Lokpal, in that case 
the matter ought to go t) the Chief 
Justice. Your objection was that the 

5 Chief Justice is inclined to view it 
legalistically. - Secondly. the Lokpal, 
according to the statute, is being 
chosen from among the retired or 
the nresent’ iudves. Of course, it 
thas been saiq that he is to be a quali- 
fied judge’ ofthe Supreme Court. 
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You have not agreed with My propo- 
sal and many others have not agreed. 
But ‘basicaliy, it is a judicial outlook 
that is expected of anybody. There- 
fore the judicial outlook has to be 
there. If a matter goes to the Chief 
Justice of this kind, I am sure he 
will take an.objective approach, There 
should be no objection ‘to that. If at 
allan appellate authority is needed, 
the Chief Justice would be gq better 
authority. That is what immediately 

occurs to us.° Certainly, you cannot 
undo. the Constitutional frame by 8 
simple Jaw. 

SHRI 70. SEN: . I get yor point. 
Under the Constitution, the President 
has to act by the advice of the Cabi- 
net. 

SHRI LAL K, ADVANT:. You have 

also suggested that the scope of the 

Bill in regard to complaints should 
not be widened but should include 
‘complaint’ of any kind of misconduct 
which in the opinion of the President. 

should be enquired into by the Lok- 
pal. It is like giving full discretion 
to the President as to what he re- 

gards as misconduct and said to be 
enquired into by the Lokpal. Where- 

as, some witnesses have suggested 
that why should we confine the pur- 

view of the Lokpal simply to viola- 

tion of IPC or the Prevention of Cor- 
ruption Act. The origin of the entire 

concept of misconduct. abuse of 

power, abuse of authority is not a 
criminal © offence but it perpetrates 
great injustice on the society among 
the citizens. Tt is really the startine 
voint of misconduct. That should 
he more cnecfie rather than leaving 
it th ‘the President to decide what is 
misconduct saiq to be enauired into 

by the Loknal because vou vourself 
have suggested. about widening. 

SHRI 0: SEN: TI have not suggested 

anything about widening. 

SHRI. LAL K. ADVANT: “If you write 

into the statute that not merely viola- 
tion of IPC or Prevention of Corrup- 
tion Act but also abouse of authority 
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is an offence, then the term ‘abuse 
of authority has a Very definite con- 
notation, Whereag misconduct, jy the 
opinion of the’ President, needs to be 
enquired into by the Lokpal, is a very 
widetield. 

SHRI D, SEN: The Ombudsman 
was created to look into the cases 
relating to same people. But, to cite 
an example, even when the British 
Bill was being debated in the Parlia- 
ment they have the Parliamentary 
Commissioner who is equivalent to 
Ombudsman—both the parties agreed 
On one thing ie. the jurjsdiction 
should be as limited as possi- 
ble. So, if you want to omit 
this, it is all right, this may. be omit- 
fed. I will prefer that President 
should haye no powers to decide any. 
thing rather then widen the scope of 
allegations, But in My personal view, 
the Lokpal being a new institution, 
there will be much better chances of 
its being established firmly of his 
scope is limited. 

SHRI LAL K. ADVANI: I would 
like to put one last question, Your com- 
ments do not refe; to the specific 
questions that have-been posed, Under 
this Bill, a complainant woulg have 
to deposit Rs.000]- with the Lokpal 
and if the complaint’ is proved to be 
wrong, he runs the risk of being jailed 
for three years and|Rs, 50,000|-. With 
this king- -of a pfovision, do you 
expect complaints would be forthco- 
ming? 

SHRI D. SEN; The safeguard aga. 
inst this will be that if the complaint 
is bonafide Lokpal will not launch a 
complaint. We should expect thi, from 
a person that he will not launch a 
complaint unless that person thinks 
that the complaint was malafide. 

SHRI LAL K. ADVANI: There js 
nothing of that kind in the Bill which 
says about that, The Bill simply says: 
‘Sif the complaint is proved to be 
false,” The word ‘false’ does not mean 
deliberately false. The word ‘false’ 
does not mean mala fide. The word 
‘false’ can “be interpreted as being 
proved untrue. So, if the complaint 
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is proved untrue though the comp- 
laint is bona fide, on the basis of 
his information he made the comp- 
laint—he is not in a position to prove 
it. If he is in a position to prove it, 
he would straight go to the court and 
Ppresecute a person under IPC or the 
Prevention of Corruption Act ox 
anything of that kind. The point is 
that he hag merely asked for an 
enquiry. There is a provision also. 
If the complaint is frivolous, it might 
be rejected on the face value. After 
the enquiry, if the Lokpal coMes to 
the conclusion that it js wrong and 
not true, on that basis alone he is 
liable to be jailed, to be fined. With 
such a situation, do you think com- 
plaints are likely to be forthcoming? 

SHRI D. SEN: My view is based 
on my practica] experience. There 
were two cases in which there were 
very wilq allegations made against 
to Speakers of Lok Sabha. I would 
not name them. We investigated 
the cases. Though the allegations 
were false—and those people had 
made the complaints at the instiga- 
tion of somebody—we could not pro- 
Secute them because under Section 
482 IPC it is necessary to prove mala 
fide which is very difficult to prove. 
So, I thought it would be better to 
give the discretion to the Lokpal that 
when he feels that a complaint has 
not been made malafide, he will re- 
frain from prosecution. 

SHRI LAL K. ADVANI: my aques- 
tion was different. It was not from 
the point of view of the person comp- 
laineq against. My question was whe- 
ther, with this scheme, it is likely 
that there would be complaints. 
Because there are already other aven_ 
ues open. Ours js an open saciety. 
The press is there, Parliament is 
there, for me to ventilate my griey- 
ance against that person or Minister. 
Why should I knock at the doors of 
Lokpa] and expose myself to this kind 
of risk? 

SHRI D. SEN: I think. this is the 
object of the Bill itself that people



-will have greater faith in Lokpal than 
_in district courts, 

«< SHRI P, N. SUKUL: I agree with 

-you when you say that the Lokpal 

must be above suspicion and I also 

agree with you when you say that the 

“Supreme Court judges are supposed 

to be, by and large, people above sus- 

picion, But I want to seek a elarifi- 

cation on this point, Suppose a Sup- 

reme Court judge becomes ६ Member 

of Parliament. Can he be appointed 

as Lokpal? 

SHRI D. SEN: I have said, though 

J have not suggested as to how the 

Act should be amended to provide 

for it, that nobody with political affi- 

Jiation should be appointed. 

SHRI P, N. SUKUL: I agree with 

you when you say that the Prime 

Minister should be out of the pur- 

view of this Bill. But I do not agree 

as, Mr, Advani also did not, that in 

the event of a difference of opinion 

between the Lokpal and the Prime 

Minister, the case should be referred 

to the President, because the compe- 

tent authority is the Prime Minister 

for appointment of Ministers, It is his 

Government. He is the competent 

authority, If he agrees, it ig allright. 

SHRI 9: SEN: My objection was 

only this: the Prime Minister should, 

as far as possible, pemain. above’ con- 

troversy in regard to decisions taken 

by the Lokpal : 

SHRI P. -N, SUKUL: It amounts to 

forfeiture of his right to take a final 

view. 

~ SHRI D, SEN: If the Constitutional 

position is that, then I have nothing 

“to say. 

. SHRI P, N. SUKUL; Here isa cave 

of a member of the Council of Minis- 

ters who is appointed by the Prime 

“Minister, That is why Prime Minis- 

‘ter is the competent authority _ for 

the Council of - Ministers. .. Since 

this Bil] deals with the Council 

of Ministers, it is entirely in the fit- 

mess of things that the Prime Minister 

iag the tight and thé power to decide 

about the fate of that case eventually. 
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SHRI 0, SEN: If that is, Consti- 
tutionally, not possible, then I would 
prefer this Clause regarding diffe- 
rence of opinion to remain as it is 
drafted in the Bill. 

SHRI ए, N. SUKUL: My next ques- 
tion is whetter, in your opinion, 2 
publie servant should have a right 

to complain, 

SHRI D. SEN; In my opinion he 

should have no right to complain, 

because it will seriously undermine 

the working of the Ministryy if he is 
given that right. 

SHRI प्न, R. BHARDWAJ: You will 
agree that in our country the law on 
Prevention of Corruption has travel- 

3९९ a distance where all persons oc- 

cupying high places can be prosecuted 

by an ordinary citizen through the 
ordinary process of law by filling a 
complaint, 

SHRI D. SEN: Yes, that is right. 

SHRI. H. R, BHARDWAJ; No 

forum, what to speak of an Ombuds- 
man or a Commission of Inquiry, can 

prosecute and punish a person in 

high office unless he undergoes a 

tria] prescribed under the common 

Jaw. Is that true? 

SHRI D. SEN; ‘That is true. 

SHRI प्र. R, BHARDWAJ: Therefore, 

so far as Ministers are concerned or 

any person occupying a high place is 

concerned, there is already a forum 
in the country where q citizen has 

the opportunity to prosecute fhe per- 

son who is having assets dispropor- 

dionate to his income or Who has 

committed misconduct under section 

5 of the Prevention of Corruption 

Act. But there is no forum in the 

country toyatteng to =public grieyan- 

ces., Ido not find any system where 

there -ig a complaint: against an offi- 

cer sitting in. the Department over 

the file of a citizen unless it is physi- 

cally detected. Don’t you think that 

there is a serious need for such a 

public grievance redressal system in 

tha country, our country being so 

vast and large?



SHRI D. SEN: In fact, if you re- 
member, the Santhanam Committee 

had recommended that the CVC 

should have two branches, one for 

eases relating to integrity and the 

other for cases relating to grievan- 

ces, and when Shri G. L. Nanda was 

the Home Minister there was a Com- 

missioner for public grievances. Com- 

ing to the practical side, he received 

a number of complaints, a number of 

petitions, about grievances from the 

people. It is not true that there is 

no machinery jn the Government for 

attenting to grievances. In fact, 

every Department has its own machi- 

nety for looking into public grieyan- 

ces. The Commissioner for — public 

grievances reecived hundreds of 

complaints and it was ultimately 

found that over 90 per cent of the 

complaints which had gone to him 

were from those persons whose’ com- 

plaints had alréady been looked into. 

But because the Ministries found that 

nothing could be done and his re- 

quest was unjust, his petition had 

been rejected and as q last resort he 

fileq a complaint. It is the duty of 

every Devartment of the Govern- 

ment to look into every kind of pub- 

lic grievances. If they cannot look 

into them, I don’t think any outside 

machinery will be able te do very 

=mueh. ; 

For example, you would know that 

there was a letter from the widow of 

a Government servant from the UP. 

She wrote in the letter that although 

“the family. pension had peen increas- 

ed she had not received the enhanc- 

ed family pension. The short reply 

was that her husband belonged to 

“UP Government and the UP Govern- 

ment had still not issued orders simi- 

‘lar to that of the Central Govern- 

“ment enhancine the vension. What 
can you do in this situation? She js 
Jesitimatel., complaining. What hav. 
pens is that in most of these cases 
the comnlaints are Tike this.» Due to 

< some “technical veasons they remain. 

and they cannot be satisfied. 
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I think what is necessary is, the 
Ministries should not abrogate their 
responsibility. If they fail to look 

into any public grievance or in taking 
action on it, then the responsibility 

should be fixed. In fact, the first 

principle of vigilance is that the 

vigilance jis the responsibility of the 

Department itself. Outside agencies 

can only help. That is what the 

Santhanam Commission also said. 

After that the vigilance in eyery 

Ministry was strengthened. The 

Santhanam Commission Report also 

said that the vigilance is q part of 

the functioning of a Ministry. Simi- 

larly redressal of grievances also is 

a part of the functioning of the Min- 

istry itself. 

SHRI H, R. BHARDWAJ: Have 

We achieved some success by opening 

vigilance cells in the Ministry itself 

and getting the public grievances re- 

tessed? My personal view is wholly 

different. We have not achieved 

even 50 per cent success in redressing 

the public grieyances by the method 

which you have explained. There is 

a lot to be done. We must have 

a broader and more organised public 

grievance redressal system. If 80, 

what can be that? My personal view 

“ds that public still have very valid 

grievances. genuine gsrievances and 

we look at them ag silent spectators. 
Now the svstem is stich that it does 

not even come to our notice. We 

come to know about them only when 

_ we meet the public. 

SHRI D. SEN; If you want to have 

such a machinery for redressa] of 

public grievances, it will haye to be 

almost as big as the Government of 

India itself. I. can forsee what would 

happen also. There will only be 

_-friction and arguments between the 

Departments -and the publie grievan- 

ce redressal machinery. The result 
will be that whatever is being done 

will also not be done. unless that 
machinety is given powers of an 
institution.



SHRI H, R. BHARDWAJ: Either we 
have to sit back and say that this is an 
utopian concept or once we come ta a 
conclusion that something needs to be 
done, we have to make s2rious efforts by 
this Bill or by some other mechanism 
Where at least the majority of the citizen 
feel that their voice is being heard and 
when something goes wrong, there is a 
mechanism to help them. I don’t think 
that in the present system poor men have 
any say except in the Parliament. 

SHRI D: SEN: You have to look at 
it from the practical pojnt of view also. 

For example, take the case of Delhi 

Police. There would be hundreds of 
complaints everyday. How will they be 

looked into, who will look into them? 

SHRI H. R. BHARDWAJ: The Home 
Ministry should look into them. It 
should be brought to the notice of the 

Home Ministry. 

This is a very successful democracy 

and the people’s rights and aspirations 

have to be borne in ming always, It is 

not that the Ministers and MPs are the 

governing class and there is nothing be- 
yond them. 

“ Mr. Sen, you have the widest experi- 
ence in Police and CBI and we very 
greatly value your evidence. We are pre- 

pared to have a view on all these aspects. 

My personal feeling is that by catching 

or punishing the 30 or 50 Ministers, the 
entire country’s problems will not be 
solved. We are looking at a very major 
problem that the public should feel that 
we have been able to remove their griev- 

ances at various levels and our anxiety 
is to have a workable mechanism. 

SHRI D. SEN: May I draw your 

attention to the statement of Objects and 
Reasons of this Bill? It says: 

“Tn its interim report on the Prob- 

_ lem of Redress of Citizens’ Grievances 
“submitted in 966, the Administrative 
_ Reforms Commission recommended, 

inter alia, the setting up of an institu- 
tion of Lokpal.” 
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This does not refer to problems of cor- 
ruption, This forms the basis of the 
Lokpal Bill. 

SHRI BRAJAMOHAN MOHANTY: 
If the charges are not established, if the 
charges aré not proved, in that case, are 
the not proved and not false charges not 
synonymous? They are different, 

SHRI D. SEN: Not proved charges 

mean that there is not sufficient evidence 
to prove them. 

SHRI BRAJAMOHAN MOHANTY: 

Naturally, when they are not proved, 
there will be no prosecution. ‘The posi- 
tive requirement is that it must be false 

and something which is false, there is an 
inherent -malafide. 

SHRI D. SEN: My own thinking js 

just because of difficulty to prove mala- 
fide in court of law, this clause should re- 
main as it is because the Lokpal Bill will 

be able to judge whether? any malafide is 

involved. Whether it can be proved or 

not is a different. thing. 

SHRI D. SEN: I have not understood 

the question. 

SHRI BRAJAMOHAN MOHANTY: 
Cases not proved and cases where the 

finding is false, these ate two different 

kitid of cases. Shall I presume that, just 

on malafide, not flase, allegation can be 

considered bonafide? 

SHRI D. SEN: Well, this a question 

which is highly realistic. 

SHRI PARVATHANENI UPENDRA: 

Mr. Chairman, before you call the next 

witness, we can discuss internally for ten 

minutes. 

SHRI D. SEN: There is one point 

which I forgot to mention jn my note. 

Mr. Bhardwaj mentioned. the cases of 

Ministers. We have got dozen of cases of 

the Ministers, but nothing has happened. 

If this happen in the case of Lokpal, T 

think Lokpal Institutions will not get 

established. 

SHRI प्र. R, BHARDWAJ: There is 

a judgment of the» Delhi High Court.on 

(@
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-which controversy had arison, So far as 

political pecple are concerned, naturally 

people decide their fate. Unless there is 

“a specific charge of corruption where it 

can be prosecuted, mostly it happens that 

‘the Ministers meet their fate in the Par- 

liament. My personal view is that this 

Rill is wholiy redundant; it does not serve 

‘any public good at all. We must find out 

something basic for the society so that 

people can say that something ‘has been 

‘given to them. 

SHRI S. JATPAL REDDY: But the 

sounding is for a different reason. 

PROF, M. R, HALDER; You know 

that in a parliamentary democracy there 

are Joint Secretaries and Chairmen of 

the Public Undertakings who are so 

powerful. Will you propose to include 

Joint Secretaries, Additional Secretaries. 

Secretaries of the Ministries along with 

Chairmen of the Public Undertakings 

under the purview of the Lokpal? 

SHRI 0. SEN: There is already an 

authority for them—CVC. 

MR, CHAIRMAN: 

much Mr. S:n. 

Thank you yery 

Let us break for tea. 

MR. CHATRMAN; TIT request 

Upendra to express his views. 

Mr. 

SHRI PARVATHANENT UPENDRA: 

Mr. Chairman, I want to know what is 

the time limit, within which we haye to 

submit our report, Also, T would like to 

know whether we propose to ask for an- 

other extension. In my, view, we have 

already finished examining the witnesses. 

‘There will be many eminent people. If 

we start taking evidences of all these peo- 

ple, we may not be able to submit our 

report cn time. In my view, we have 

taken the evidence of the Chief Ministers, 

Opposition leaders, and others and noth- 

ing js left now: If the Government is 

not able to make up its mind, we shall 

submit eur report. We should not be ac- 
cused that this Committee has taken four 

or five years and still it could not submit 

the report. If it goes on like this, some ot 

the members might leave the Committee. 
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SHRI LAL K. ADVANI: Mr. Chair- 
man, this is a Bill, even before it was 
introduced, was discussed by Government 
with the opposition. We have expressed 
our views and our reservations about the 

- proposed draft, etc. 

Tn the course of the discussions, we 
have been expressing so many  reserva- 
fions, I found that in these discussions. 
the Government is also not happy with 
the Bill. So, if the Government has any 
second thought, then the Government can 
introduce certain amendments, which 

would change the basic character of the 
whole Bill or make it really purposeful. 

The amendments should be brought early 
by the Government. 

So far as the evidence part is concern- 

ed, it is almost over. 

On the basis of all the discussions that 

had taken place, I feel this is how we 
can make this particular Bill purposeful, 

meaningful and really something worth- 
while, There is a no point in dragging 

on like this. 

SHRI P. N. SUKUL: Once we have 

further amendments, then we may have to 

take evidences from the eminent people 

again, 

SHRI PARVATHANENI UPENDRA: 

The Government has given a Bill and 

asked for cur opinion. We are concern- 
ed with the present Bill and we have to 

complete our report. Let us do it. 

SHRI 5... JAIPAL REDDY: The 
general impression is that, nobody is in- 

terested jn getting business transacted by 

the Committee. Even the press has made 

adyerse comment on the indefinite longe- 

vity of this Committee. Therefore, it is 

for the Government to make up its mind 

and we as members belonging to the op- 

position parties cannot be privy to this 
indefinite process. My feeling is that we 

should not go. before the House for an- 

other extension, I would-like to bring to 

your notice that the Speaker himself said 

‘there shall be no more extension’. Even 

while the extension was granted, the 

Speaker made this observation thal ne 

more extension would be granted.
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SHRI 0. MADHAV REDDI: We 

have been given a task and the Bill is 

before us. Let us finish that. Why 

should We go On examining the witnesses? 

I do not think, there is any need for us to 

further examine the witnesses. Let us 

discuss the Bill clause by clause, prepare 

the report. and submit it before Parlia- 

ment. 

SHRI 5. JAIPAL, REDDY: Do we 

take that the Committee resolves that it 

will not seck any further extension? 

SHRI H: R, BHARDWAJ: I think, 

it is better jf you leave this to the Chair: 

man, 

SHRI P. UPENDRA: Let us decide 

on two things that no more witnesses be 

called and fix a date today itself for 

examination of the Bill clause by clause. 

SHRI P. N. SUKUL; As per the deci- 

sion taken by this Committee when we 

started our work, we have yet to go to a 

few places and collect evidence from 

there like the Chief Minister of J and K, 

Chief. Ministers of Haryana and Gujarat. 

Do as per your own decision. 

SHRI L. K. ADVANI: We must 

submit our report this time and there 

should not be any more  exten- 

sion. and no more tours. I sug 

gest that let us adopt a practical 

approach. The Government js always at 

liberty to come forth with any amendment, 

if it wants to. If it does not want to de so, 

then let us go through the Bill and clause 

and finalise our report. 

SHRI 6. 6. SWELL: What about the 

views of the author of the Bill? 

SHRI INDRAJIT GUPTA; If you 

want to’ eaxmine the three gentlemen, then 

let us examine Shri Asoke Sen also. 

SHRE H; R. BHARDWAJ: It is al- 

ways the ‘administrative Ministry which is 

responsible for the Bill, It’ gives the 

view point and then a cabinet note is 

circulated. We only draft the Bill. But 

it ig for the Committee to decide. 
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PROF. N. G. RANGA: Would it not 
be possible for us to request three or four 

Chief Ministers to come down here and 

give their views? 

SHRE PARVATHANENI UPENDRA: 

I suggest that the views of the three Chief 

Minisicrs ‘be obtained by pest. 

SHRI_S. JAIPAL REDDY; We are 

not in favour of any extension to this 

Committee. 

SHRIMATI BASAVARAJESWARI: Let 

us go to other twa: States and record evi- 

dence there. Every time we have been 

telling that the Committee would — visil 

Haryana and Jammu & Kashmir States 

and take evidence there, If they want to 

suggest some amendments to the Bill dur- 

ing their evidence and in that case if the 

Government feel that some amendments 

should be brought in the Bill, then let the 

Government take its own time and do 

So. 

MR. CHAIRMAN; T have taken note 

of all the suggestions given by the hon. 

Members, 

SHRI 5. JAIPAL REDDY: Sir, Mr- 

Upendra has suggested on our behalf that 

we would not be available if you are seek- 

ing exfension to the life of the Committes. 

MR. CHAIRMAN: T have noted your 

point and I am thankful that all Members 

are very cooperative. I will certainly do 

all that is necessary. T have heard the views 

and noted the feelings expressed by the 

hon. Members and I will decide the mat- 

ter. Now, we can call the witness. 

If. (Dr. P. Shankar Narayana  Patro: 

Head of the Department of Political 

Science, KSUB, College, Bhanjnagar. 

(Orissa) 

(The witness was called in and he took 

his seat) 

MR. CHAIRMAN: I welcome you Dr. 

Shankar Narayana Patro to this Commit- 

tee. Before we proceed, may I draw your 

attention to Direction 58 of the Directions 

by. the Speaker which reads as follows: 

“58. Where witnesses appear before @ 

Committee to give evidence, the Chairmas 

h
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shall make it clear to the witnesses that 
thejr evidence shall be treated as public 
and is liable to be published, unless they 
specifically desire that all or any part of 

the evidence given by them is to be treated 
as confidential, It shall however, be ex- 
plained to the witnesses that even though 

they might desire their evidence to be 
treated as confidential such evidence is 

liable to be made ayailable to the Mem- 
bers of Parliament.” 

Dr. Patro, I think, you have received a 
copy of the Bill and the Questionnaire 

from ‘the Secretariat. Now, have you got 

anything to say on this Bill? 

DR. P. SANKAR NARAYANA PATRO: 

Sir, I have submitted a paper entitled 

“Lokpal.and Lokayuktas: a study ot 

their need in the Democratic system of 

India”, In this—paper, Sir, I have, in, the 
beginning highlighted on the necessity and 
relevance of Lokpal system and Lokayukt 

system in India, as we have gone in for a 
democratic set up in the country. In this 

connection, I have made a study of 
different countries where the system of 
Ombudsman is prevalent and it is known 

in different names in different countries. 

In this paper also, I have highlighted on 
the proposals which were given by Ad- 

ministrative Reforms Commission in 966 
and I find in the Bill which has been sent 
io me, some of the proposals of Adminis- 

trative Reforms Commission have been in- 
corporated in the Bill and in the Adminis- 
trative Reforms Commission’s report there 

were certain matters which were suggested 

to be excluded from the scope of Lokpal 

Bill. In that connection, I have made a 

reference to some points: These points 

are given below, The salient points which 

are-touched upon in terms of Administra- 

tive Reforms Commission are: 

(4) Action taken in a matter  certi- 

fied by a minister as affecting the /ela- 

tion or dealings between the Govern- 

ment of India and any foreign Govern- 

ment or any international organisation 

or State Government. 

(2) Action taken under the Extradi- 

tion Act, 962, or Foreigners Act, 946. 

(3). Action taken for the purpose: of 
investigating crime: or protecting. the 
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security of the State including action. 
taken with respect to passports. 

(4) Action taken in the exercise of” 

power in relation to determining whet- 

her a matter shall go to the court. 

(5) Action taken in matters which 

arise out of the terms of contract regu- 

lating purely commercial relations of the 

administration with customers or sup- 

pliers except complaint of harassment 

or delays jn the discharge of contractual 

obligations. 

(6) Action taken in respect of ap- 

pointment. removals, pay discipline, 
superannuation or other personal mat- 

ters. 

(7) Grant of honours and awards. 

(8) A decision made in exercise of 
his discretion by an administrative 

authority unless the elements inyolved 

in the exercise of discretion are absent 

to such an extent that no discretion has 

been exercised at all. 

(9), Any action in respect of which 

the person aggrieved has or had a right 

of appeal, reference cf review to or be- 
fore a tribunal. 

(I0) Matters in respect of which a 
person aggrieved has or had a remedy 

by way of proceedings in any court of 

Taw. ; 

(tl) An__ administrative decision 
which. -was. taken more than twelve 

months before the date of the comp- 

laint. 

These are the matters which in terms of 
Administrative Reforms Commission are 

proposed to be: excluded from the scope of 

Lokpal and. these are my observations on 

the Lokpal Bill so far as the first ques- 
tion is concerned, 

MR. CHAIRMAN: What have you to! 
Say about the Bill? 

Regarding the scope and functions of” 
the Bill, I would suggest that. the mal- 
administration and abuse of power should 
be included in the scope. Of course, this 

might entail some consequential changes: 



‘in the Bill. T think these छाल the two 
things which should be inserted. This is 

“ene observation. 

Another observation is, it has been sug- 

gested that the heads of the institutions, 

Officers of the Government of India of the 

rank of Joint Secretary and above involy- 

ed in the decision-making should be 

brought within the purview of the छा. 

Regarding this point IT humbly submit that 

this should also include the heads of the 

public sector undertakings. 

SHRI JAIPAL REDDY: The question 

is whether the office of the Prime Minister 

should be brought under the purview of 

the Bill. 

DR. SHANKAR NARAYANA PATRO: 
I have the Questionnaire with me. Ac- 

cordingly I am giving the observations, 

“Then it is open for discussion. 

I am trying to project the reasons as to 

~why I want to support it. It might be 

that the advice tendered by an ° official 

might be very much’ detrimental to the 

genetal interests of the cOmmunity 0 

might haye tendered an advice which 

: might be international. That is the rea- 

son why I think that the purview should 

extend to these officers. 

Tm regard to the minimum qualification 

“that has been raised in the Questionnaire, 

f don't think statutorjly anything else to 

be inscribed because the provisions are 

“very clear and it is very much there that 
either he may be a Judge of the Supreme 

Court or has the qualifications of 

Supreme Court. Judge IT do not think 

any special qualifications should be pres- 

cribed for that because that itself is an 
expression of the qualifications which are 

“required, 

In regard to the procedure of removal, 

“the procedure which is applicable jn the 

casé of a Judge of the Supreme Court 
*should be also applicable in the case of 

the Lokpal. I agree with this suggestion. 

“That is my humble submission. 
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Regarding Question 
speaks about public Servants, in the pro- 
posed Bill the public servants have been 
debarred from making complaints to the 
Lokpal. In my opinion I would impress 
upon the hon. Chairman and Members 
that that is not jn consonance with pub- 
lic interest that public servants should not 
be there or they should be barred from 
making any complaint. I agree with it 
because there may be some confidential 
matters, which it is very difficult to say 
that the confidential matters should not 
be disclosed when it comes te Lokpal. 
Certain confidential matters may be kept 
confidential in public interest and if they 
are exposed, it will jeopardise the nation- 
al interests. That is why I desire that 
public servants should be debarred, 

Ne. 7 which 

SHRI P/N. SUKUL: For the confi- 
dential matters, the Official Secrets Act is 
there. 

DR, SHANKAR NARAYANA PATRO: 

Rut one thing is that if that is to be there. 
then a clause is fo be inducted in my 

nion that what advices have been fen- 

dered. in the process of. public functionary 
should not be divulged .under any circum- 

stances. 

Another question is regarding the fee 

to be deposited while making complaints 
prescribed in. the Bill, Regarding this, 

व्‌ would support. for a nominal deposit. 

The denvosit which has been prescribed 

may not be jn the teach of a common 

man and T think we should exercise our 

imagination for this and I hope the hon, 

Chairman and Members would exercise 

imagination in this matter. 

Another thing is regarding Question 

No. 9 pertaining (6 the penalty proposed 

to be imposed in the case of a complaint 

proving to be false would discourage the 

complainants to lodge complaints. In this 

matter I would say that this matter should 

be left to the Lokpal and he alone should 

decide what should be the type of a 

punishment jf that complaint is proved 

false. 

Another question is regarding Rs. 50,000 

for the false complaint if proved to be so. 

/*६ 
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In my opinion this is also too large an 

amount. i 

MR. CHAIRMAN: There is a mini- 

mum imprisonment of one year. 

DR. SHANKER NARAYANA PATRO: 

That also I am putting forth before you. 

The amount should be minimum and in 

my opinion the provision for imprison- 

ment should not be there. Penalty in 

terms of money should not be there. 

Another thing is regarding the hearing 

of complaints in camera about which there 

is another question in the Questionnaire. 

Regarding this question I am of the opin- 

ion that if Lokpal thinks that the nature of 

the case is-such which warrants the public 

hearing, there is no objection if he goes 

for it. But on the other hand, if the 

nature of the case is such that it does not 

warrant a public hearing, there is nothing 

which can prevent Lok Pal to hold a hear 

ing in camera, That is my opinion. 

Another thing is, in the provisions of 

the Bill it has been suggested that Lokpal 

would be empowered to secure the services 

of any officer of Central or State Gov 

ernment for making investigation. In this 

connection I would humbly submit to this 

learned Body that it would be better and 

pertinent jf Lok Pal will have jndepen- 

dent machinery in this country. Regard- 

ing provision for appeal, an appeal can 

lie to the High Court, I am one with it. 
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SHRI P. N. SUKUL; Members of 

Union Council of Ministers are all in 

Delhi. So, why not appeal lie to the 

Supreme Court? Why appeal should lie 

only to the High Court? 

DR. P. SANKAR NARAYANA PAT- 

RO: Thereby we will be lightening the 

work of the Supreme Court. 

Tt has been suggested that im the event 

of disagreement between competent autho- 

rity and Lok Pal, the Lok Pal should be 

empowered to present a special report to 

the Presjdent which should be laid on the 

Table of both the Houses of Parliament 

and should be discussed by them. Re 

garding this, my view is that Lok Dal may 

be given power to submit special report 

straight and to the Parliament. 

Regarding question No. [5 pertaining 

to Clause 30, it seeks to empower the 

President to make rules. I think in this 

context the Lok Pal himself should be 

allowed to make rules, 

Regarding question i6, there should be 

one national law in this subject and it 

should be enacted in consultation with the 

State. In this connection, I am of the 

opinion that this is not possible. There 

may be a national law but you consult the 

State. 

‘These are my humble observations. 

(The Committee then adjourned.) 
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