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MR. CHAIRMAN: Shri Nariman,

| welcome you to this hearing of the Joint Parliamentary Committee constituted to examine
the Constitutional and Legal position relating to Office of Profit. Being a constitutional and legal
expert, you are well aware of various aspects of the Constitutional Provisions and the underlying
constitutional principles regarding the concept of Office of Profit. The Joint Parliamentary
Committee would like to benefit from your knowledge and experience in finding answers to
various issues related to the subject.

Before we start our discussion, let me state that the proceedings of the Committee are to
be treated as confidential and are not to be made public till the Report of the Committee is
presented to Parliament. | would also like to make it clear that your evidence shall be treated
as public and is liable to be published at the time of report, unless you specifically desire that
all or any part of the evidence given by you is to be treated as confidential. Further, | may also
make it clear to you that even though you might desire that your evidence is to be treated as
confidential, such evidence is liable to be made available to the Members of Parliament.

Since the list of points has already been sent to you, you may kindly make your submissions
point-wise. Hon. Members may have some clarifications wherever necessary.

SHRI FALI' 5. NARIMAN: Thank you, Mr. Chairman and hon. Members. | am grateful to you for
having called me and asked me for my views. None of my views are confidential. They can be
published because | do not believe in any confidentiality on matters of public importance.

| have taken the liberty of seeing your excellent points for discussion and |, therefore,

prepared my response which you will first permit me to read and then | will answer any questions
that you or hon. Members would like to ask.

|.  About defining the term—"office” or "office of profit”—| am of the view that to attempt
a definition universally applicable—to each and every case as it arises—is just not feasible.

| do not think that the draft definition suggested in the List of Points which may be used by

the Joint Parliamentary Committee would cover all possible cases that could conceivably arise
in future.

Il. 1 am of the opinion that each case must be left to be judged in the light of relevant
provisions of the statute in question establishing or creating the “office”, and in the light of its
own peculiar facts: always keeping in view the overall object of enacting
Article 102 (1) (a) and Article 191 (1) (a)—which is that there should not be seen to be any
conflict between the duties and interests of an elected Member. In other words, these Articles
are designed to ensure that Parliament and State Legislatures do not have Members who receive
from the Executive largesse or benefits in any form—and who may on that account be perceived

as being under its obligation, and thus, become amenable to its influence, whilst discharging
important Legislative Functions.



This purposive interpretation of Articles 102 (1) (a) and 191 (1) (a) has received acceptance
from the Courts ever since the Constitution was enacted—right up to the leading case of Shibu
soren vs. Dayanand Sahay 2001 (7) SCC 425 (3 Judges). Any new approach to these Articles would
create unnecessary confusion in settled law.

lll. I am in agreement with the view tentatively expressed in the Points for Consideration that
the Constitution (Ninety-first) Amendment Act, 2003, which placed a ceiling on the Council of
Ministers in the Union and in the States, and prohibited Members disqualified on ground of
defection from holding any “remunerative political post” till they get re-elected, would be
defeated if prevention of disqualification statutes, enacted in the Centre or in the States, were
to include a very large number of "offices”. If my suggestion made in paragraphs IV (A) and
IV (B) below finds acceptance, | would submit that Parliament need no more have recourse to
adding to the already over-burdened schedule with a further list of "offices” declared not to
disqualify its holders.

MY RECOMMENDATION

IV(A). | would recommend the insertion of a specific provision in the Constitution to the
following effect: v/z. that a person shall not be disqualified for being chosen as, and for being
a Member of either of House of Parliament or of a State Legislature, only because that person
holds an office under the Government of India or the Government of any State, whether it be
an office or profit or not, so long as that person does not in fact receive or enjoy any benefit
whatever, monetary or otherwise, in connection with the holding of that office.

IV(B). It should also be clarified in a sub-clause inserted in article 103 (and in corresponding
provision article 192) that where a person holds any office (whether an office of profit or
otherwise) under the Government of India or the Government of any State, and a question arises
as to whether that person has or has not received, or has or has not enjoyed a benefit (monetary
or otherwise) in connection with the holding of that office, the burden of proving that he or she
has not received or enjoyed any benefit with reference to that office shall be on the person who

holds that office.

IV(C). The above should be in addition to the existing prevention-of-disqualification law as
enacted and as amended.

IV(D). Provisions, as suggested by me above in IV (A) and IV (B) above will enable responsible
Members of Parliament and responsible Members of State Legislature to freely perform additional
public duties that may be entrusted to them by Central or State Government authorities from
time-to-time without any possible risk arising of a conflict of interest. In other words, it would
enable the Centre and the State (in the course of their ever increasing welfare activities) to avail
of the services of public-spirited Members of Parliament (and of State Legislatures), without fear
of it being perceived by the public as the exercise of some form of control by the Centre (or
the State) over its elected representatives in legislative bodies.

| now come to specific comments on the Section which has not been put in and | have a
serious view about it.

V. Specific comments on Section 4 of the Parliament Removal of Disqualification Amendment
Act 2006.



You will recall that that is a validation provision.

(A) It is settled law that the power to amend laws includes the power to amend laws
retrospectively. This has been said to the context of article 191 of the Constitution (see Kanta
Kathuria vs Nanak Chand: AIR 1970 SC 694—a Bench decision of four Justices). But | am of the
opinion that a statutory provision like Section 4 of the Parliament (Prevention of Disqualification)
Amendment Act 2006 should not remain on the statute-book and should be deleted—on higher
principles of public morality. In the case of Kanta Kathuria, in the majority judgement of Justice
Hidayatullah doubts were raised about “the propriety of such retrospective legislation, but not
of the capacity to make laws”.

But | am of the view that a validation provision like Section 4 smacks of patronage—of taking
care of one’s own; it shows that Parliament is exercising its statutory power—"its capacity to
make such laws”, as Justice Hidayatullah has said—only to protect the pecuniary interests of
some of its own Members who had already incurred a disqualification under the Constitution.
That was never the intent or purpose of article 102(1)(a) (or of article 191(a)(a): the words in
the latter part of these articles “other than an office declared by Parliament by law not to
disqualify its holder” mean that the non-disqualification law should be addressed to the office,
not to the person holding it: an office may be declared as from a retrospective date not to
disqualify its holder but where the holder has already incurred the constitutional disqualification
before the enacted law and that disqualification cannot be nullified by a validating statute—but
only by a constitutional amendment. A retrospective validation can be made (in accordance with
settled law) only to remove a “defect”: but a constitutional disqualification previously incurred
is not a “defect” that can be removed by a retrospective statutory provision: it can only be
removed by a constitutional amendment.

(B) The deeming clause in Section 4(1) “shall not disqualify or shall be deemed never to have
disqualified the holders thereof for being chosen as, or for being a Member of either House of
Parliament” are words which are looked upon not by lawyers or judges but by members of the
general public (not used to the niceties of law-making)—as being targeted only at relieving

persons who had held and are holding offices of profit, and not as being targeted at the offices
as such.

(C) | would respectfully urge upon this august Committee to recommend that this Special
Provision as to Validation and Other Matters (Section 4) be deleted. But if it is so desired and
if Parliament, as a body, is convinced—as it appears to have been convinced when it enacted this
law, despite the caution expressed by the President—if (as | say) Parliament, as a body, is
convinced that in covering large number of cases mentioned in Section 4 there were no conscious
violation of the constitutional provisions regarding disqualification (article 102(1)(a), it would be

appropriate to invoke Parliament’s constituent power under article 368, and not its ordinary
legislative power.

(D) By a one-time constitutional amendment the constitutional transgression that had already
occurred in the numerous cases (covered by Section 4) could be wiped out and condoned: the
reason | recommend this preferred course of action—even if Parliament may possess the statutory
power to do so—is that it would send a clear message to all State Legislatures — and this is very
important. | am not so bothered about the Parliament, but the State Legislatures must not have
this power. The message must come from its heart that the State Legislatures should not have

4



this—not to utilize their ordinary law making power under article 191 (1)(a) for condoning
constitutional transgressions that have been already incurred.

(E) | make this suggestion not in any spirit of bitterness or rancour but merely so that proper
conventions are established—conventions which will be reflected in the future course of action
to be pursued by State Legislatures. A precedent must not be established (as it would be if
Section 4 remains on Parliament’s statute-book)—and this is what worries me—that State Legislatures
would then be free, by passing retrospective validating laws under the last part of article
191(1)(a), to exonerate its own Members from time-to-time even of deliberate statutory and
constitutional transgressions that may occur in the future. What about disqualifications on conviction
for certain offences provided for in Section 8 of the RP Act 1951; Or for dismissal for corruption
or disloyalty under Section 9 of the RP Act, 1951? The disqualification so (section 8 says) must
be from the date of conviction and must continue for six years thereafter and section 9 says that
the disqualification is to be reckoned for a period of five years from the date of dismissal. Can
(or should) a retrospective validating law be passed by the State Legislature under article
191(1)(a) removing such disqualification of the current holder of that office? Possibly it can
(though | doubt it) if section 4 remains on the Parliamentary Statute Book: but should such a law
be passed by a State Legislature? In my view definitely not. This is the point where "power” and
“propriety” conflict—and | would submit that “propriety” must always prevail.

(F) I would humbly suggest that it does not behove a body like Parliament to retain a
provision like section 4 on its Statute Book. My request is please delete it and pass a one-time
constitutional amendment exonerating the large body of members (covered by existing section
4) from the constitutional transgressions that each of them may have incurred: which transgressions
were neither deliberate nor intended, but were incurred by a misunderstanding of the true legal
position. Even the true legal position in some respects was in doubt. It will be recalled that in
the case of Jayabachchan wvs Union of India decided in May 2006 by the Supreme Court, the
Supreme Court had refused to follow its own two previous decisions in 1969 and 1975 which had
held that the “office of profit” disqualification was not attracted where there was no “pecuniary
gain”. But the Supreme Court held in Jayabachchan’s case that those decisions should be confined
to the fact of those cases and that the true test was whether pecuniary gain was “receivable”
in regard to the “office”, not whether pecuniary gain was in fact received or received in
negligible amounts. The decision in this case itself would justify the need for a constitutional
amendment, namely, nullifying past constitutional transgressions of certain individual members
based on impressions conveyed by past decisions of the Supreme Court itself: but | do beseech
you, do not do this by ordinary law, by maintaining section 4, it will set a bad precedent for State
Legislatures. Please take recourse to your constituent power under article 368 because it is a
power exercisable only by Parliament as a constituent body, never by State Legislatures.

This is my comment on section 4 regarding other matters which are specifically incorporated.

(1) | do not recommend designating an authority to give decisive opinions as to whether
a particular office under the Government (Central or State) is or is not “Office of
Profit” this must be left to the established Courts of the land.

(2) | do not think that there should be a Joint Committee on Office of Profit as a
permanent measure: since it would not redound to the status of such a Joint Committee
to have its decisions (Recommendatory or otherwise) negated at some time or another

by the established Courts.



(3) | do not think it is possible or advisable in our constitutional scheme “to simplify the
process of amendment to the Parliament (Prevention of Disqualification) Act”. On the
contrary, | believe that it should not be used in the future in view of my suggestion
already made in Clauses IVA and IVB.

(4) | do not agree to a “negative list” as attempted by the Constitution 42nd Amendment
Act, 1976 which amended Article 102 and Article 191. It is true that it had the
advantage of clarity and certainty, but it had fundamentally altered the object and
purpose of the Articles. | am against the reintroduction of a provision regarding
disqualification as envisaged by the Constitution 42nd Amendment Act.

(5) It is true that unlike in England, India is a vast country with a very large number of
Government bodies and it may not be possible to exhaustively define all offices which
would subject the holder to disqualification, but from that it does not follow that “it
would be more appropriate if the Act of Parliament identified those offices which
would not result in disqualifying its holders. This would be a Herculean task. The more
appropriate provision would be that suggested in IVA and IVB above.

Thank you.
If there are any questions, | would be happy to answer them.

MR. CHAIRMAN: Thank you for your valuable suggestions made on the subject matter. Most
of the points have been covered. One of the Terms of Reference given to the Joint Parliamentary
Committee was to have a comparative study with the law prevailing in UK and Australia. | would
like to know whether that system of law can be considered and adopted. It is because it has been
mentioned many times that that procedure is very simple and the Parliament of UK used to issue
the circulars yearly to announce which office amounts to office of profit or which does not
amount to office of profit. | would like to have some more clarifications specifically on this point.

SHRI FALI S. NARIMAN: My own view is that we should not go by the UK procedure for the
reason that the United Kingdom does not have a written Constitution. That is the basic point.
There, Parliament is supreme. Not only is it supreme, as said in Keshav Singh’s case here, it is
the High Court of Parliament. So, it exercises even judicial power in England. That is why, even
after England has joined the European community and the European Union, it still does not have
power; courts do not have power to strike down laws of Parliament. They can only declare that
these laws will not be operative until Parliament otherwise decides. So, the supremacy is of
Parliament. Under our written Constitution, until we alter it, at least the position is that the
Constitution is supreme and the supreme interpreter of the Constitution is the Supreme Court
whether we like it or do not like it. | would just like to tell you the conditions are very different
in each country. | am very averse because | have no doubt; for instance you know how the Tenth
Schedule operates. | would just like to give you an instance. The Tenth Schedule operates
perfectly well with the Speaker here. There is no difficulty. There are one or two cases which
have been decided. It has not operated at all well in the States for various reasons which we
need not go into. Therefore, | am very worried that if we set this precedent, like Section 4, then
why should not State Legislatures exonerate all its Members from time-to-time whenever it
chooses, depending on the whim of the party in power? If the party in power has a particular
majority, it can always pass retrospective validating registration. Then, where is the Constitutional
morality? Where is Section 8; Where is your Section 9; Where is your Section 10 of the RP Act?
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Persons who are convicted of imprisonment, have to be disqualified for six years. You can remove
the disqualification by a simple majority of the State Legislature. This is worrying me. Therefore,
| would beseech you to consider it very carefully because the State Legislatures will say: “Parliament
has done it, why should we not do it?” Therefore, | am suggesting a way out because | am not
saying that let all these Members resign or let all these Members go back and hold the mini
national election. That is a disaster. | do not accept it. Have a Constitutional amendment. It is
because you have a dual role. As a constituent body, you can pass a Constitutional amendment:
State Legislatures cannot pass, fortunately. Only Parliament can pass. Therefore, the very same
provision which you want can be included in a Constitutional amendment. The message will then
go out: “No, do not do this.” It is because | have serious doubts about the Constitutional validity
of Section 4. Rest is all right, but | have very serious doubt.

MR. CHAIRMAN: One of the Terms of Reference given to the Committee is to suggest a
comprehensive system of law applicable to the State Governments and the Union Territories. As
it has been mentioned by you that States should not have such powers. In the context given by
the Terms of Reference, what would be the suggestion to have a system of law? What type of
system of law can be there that should be applicable to all the States and Union Territories?

SHRI FALI'S. NARIMAN: That is what | was respectfully suggesting for your consideration that
if we had a positive provision in the Constitution, as | suggested in paragraph 4, then whether
you hold an office of profit or an office under the Government of the Centre or the State, so
long as you do not take any honorarium, take any perquisite in respect of that .office, then there
is no difficulty. Exonerate them; there is no difficulty. You get the benefit. It is because we do
know the Members of Parliament and Members of the State Legislatures have to perform now
several functions. Let them perform it. Raise your salaries; | have no objection; | have no several
functions. Let them perform it. Raise your salaries; | have no objection; | have no difficulty. |
would be the first person to support it. Raise the salaries of State Legislators. Why do we have
this hypocrisy that we are taking only Rs. 2,000 or Rs. 3,000; and then we go out and take Rs.
30,000 from public sector undertaking? Why this hypocrisy? There is no need for that. Why should
we not face it? Take the largest amount possible. You are doing enormously good work in my
opinion. State Legislatures are also doing enormously very good work. Please increase your
salaries. There is no difficulty. Nobody is going to say anything about it or he will not be able

to say anything about it.

MR. CHAIRMAN: The subject matter given to this Committee is to define Office of Profit;
Articles 102 and 191 are there. You have already made valuable suggestions. Apart from this,
would you like to suggest any workable definition?

SHRI FALI S. NARIMAN: | believe, there will be no workable definition which will be universally
applicable. Definitions will always fail. Therefore, it is best left. We all know what an office of
profit is after working this Constitution for 50 years.

MR. CHAIRMAN: Do you agree that a workable definition is not possible?

SHRI FALI S. NARIMAN: That is right.

MR. CHAIRMAN: I[f it is not possible, how do you think that the above problems can be
overcome?

SHRI FALI S. NARIMAN: That is what | was suggesting; you kindly see my paragraph IVA and
IVB.



SHRI SITARAM YECHURY: It is a concrete Constitutional amendment that is proposed.

SHRI FALI S. NARIMAN: Of course.
MR. CHAIRMAN: The questionnaire is already given. Members can seek their clarifications.

SHRI SITARAM YECHURY: Thank you as usual for your very illustrative and enlightening opinion
on this. About paragraph IVA-Otherwise, it all sounds very good and logical - my basic problem
is this. Suppose an MP is holding an office of profit and suppose we already have your paragraph
IVA and IVB in place, when a dispute arises - whether X or Y is holding an office of profit - your
definition talks in terms of monetary or otherwise. Then you go on to say in paragraph IVB that
the onus of proving whether it is so and so rests with the Member. Can there be any better
definition for this ‘otherwise’? ‘Otherwise’ means what? The whole thing is very vague.

SHRI FALI S. NARIMAN: You are right because it is very difficult. But, suppose you are entitled
to a car. The Chairman of a Committee would be certainly entitled to a car.

Now, | would respectfully suggest that we could not have it both ways. Once you start, that
is a thin end of the way. So, | would respectfully suggest that you exclude all benefits from that
particular office and concentrate on what you are elected to do. You are appointed to that office
only because you are a Member. Therefore, | would very earnestly suggest that we forget this

onus part. | am not very keen on onus. If Section 4A or something like that is adopted, then
perhaps there would be no need then to make the lists.

SHRI SITARAM YECHURY: Otherwise, it could mean telephone; it could mean a private secretary;
and it could mean even a functional office.

SHRI FALI S. NARIMAN: That is right. It could mean or it could not mean.

Well, that is where your public spirit comes in if you are an elected as a Member. That is
why | say, “Why should we have this hypocrisy?” You deserve much more by way of salary or by
way of remuneration as a Member. | do not see any reason why you should have only so much
and no more. Please have more. | would support it; publicly | would support. You see, this
conflict goes on. | am not worried so much about the Members of Parliament. Please do not
misunderstand me. | am really worried about the State Legislatures. Once you give this power,

you are finished. | am afraid so. That is my very firm opinion. Then, you cannot differentiate
between the Centre and the State.

SHRI V. KISHORE CHANDRA S. DEO: Shri Nariman ji, at the outset, you have very rightly said
that it is not just feasible to give a gentle definition for ‘Office of Profit’. | quite agree with you
on that aspect. Well, you have referred to Section 8 of the RP Act. Well, disqualification under
Section 8 of the RP Act is actually subsequent to a conviction made by a court of law. There is
a sort of a precondition that only if you are convicted for a criminal offence over a period of
two years, you will be disqualified. There is a qualitative difference as far as that section for
disqualification and this is concerned. Here, this is a specific case, as you have put it in your
note. Ultimately, if you do not make a list - it is not practical to make a list - who will decide
whether it is an Office of Profit or not, and if a Member is holding an office, which actually will

not ultimately be construed to be an Office of Profit and in the meantime some untoward takes
place. Is there no recourse for such a Member?
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