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INTRODUCTION 

I, the Chairman of the Public Accounts Committee, as authorised by 
the Committee, do present on their behalf this Seventy-Fifth Report of the 
Public Accounts Committee (Seventh Lok Sabba) on paragraphs 2.13(i) & 
<ii) relating to Direct Taxes included in the Report of the Comptroller & 
Auditor General of India for the year 1979-80, Union Government tCi~il}, 
Revenue Receipts, Volume II, Direct Taxes. 

2. This Report bring into focus the defective wording of Rule 19A of 
the Income-tax Rules, 1962 which lays down the method for computation 
of c&pitaJ l:mploycd ~n an industrial undertaking for purposes of deductions in re&pect of p'I"ofits and gains from newly established industrial undertakings 
as admissible under Section 80J of the Income-tax Act, 1961. 'fhe Committee 
have pointed out that the distinction between the concept of capital employed 
in an industrial undertaking in contra-distinction to capital employed by an 
assessee admitted by the Ministry to be distinct concepts, had not been duly 
cons~dcred while framing the rule. The absurd proposition inherent in the' 
scheme of Rule l9A was brought out by the Bombay High Court in the case 
of Indian Oil Corporation Ltd. v&. ITO (92 ITR 241). 

• ...... ~ .,.1t .... ' 

3. The Committee have recon1mcndcd that whenever instructions are 
issued by tie Bo~Td to the field staff following the judgement of a .Court 
giving :.1 particular ir.terpretation, the instrucJ,ions should be suitably etll-
bodied in a public notice for the information a:Jd guidance ~f the general 
public. 

4.\ The CoinJnitte.c have observed that a retrospective a!hendment of 
a substantial nature gives rise to imp•ortant questions of propriety in so far 
as it unsettles settled cases and defeats rights acquired in good faith. The 
C0minittee have recommended that Government should avoid proposing 
retrospective amendment to the Income-tax Law unless the drafting error is 
manifest and the loss of revenue is substantial so as to justify a retr{)spective 
amendment. 

5. Th~ Committee have emphasi~d the need for sintplifying the 
plethora of tax concessions I tax holiday provisions in the l ncome-tax Act 
in the light of an extensive s_tudy of their precise impact on industrial deve-
l~pment. Such a stu~} may usefully indicate the number of small sector 
cLmpanies and n,1n-MRTP and non-FERA companies who hav~ availed of 
the tax holiday under Section 801 and the percentage thereof to the tc tal 
nunJher of such ccmpanies. It would also be worthwhile to atte1npt a corre-
lation of allo·Nances for export market develorment and reduction under 
Section ~OJ to see how far new export oriented undertakin_gs are being 
set up. 

(v) 



(vi) 

6. The Report of the Comptroller & Auditor G ~neral of India for the 
year 1979-80, Union Government (Civil), Revenue Receipts, Volume II, 
Direct Taxes, was laid o.n the Table of the House on 17 March, 1981. The 
Public Accounts Ccmmittee (1981-82) examined thes~ parigraphs at their 
sittings held on 12 and 13 October, 1981. The C<;>mmittee considered and 
finalistd this Report at their sitting held on ~ MJ.rch. 1982 .. ~nutes of the 
sittings form Part I~* of tpe. Re~f!. · · · · · 

7. A statement containing conclusions/recommendations of the Commit-
tee is appended ~o this Report (Appendix II). Por facility of reference these 
have been printed in thick type in tl1c body of the Report. 

8. The Committee place on record their appreciation of the assistance 
rendered to them in th.e examination of these paragraphs by the Comp-
troller & Auditor General of India. 

9., The Committee would also like to express their thanks to the offi-
cers of the IV!inistry of Finance (Department of Revenue) for the coopera-
tion extended by them in giving information to the Committr,~ .. 

NEW DELHI,· 

March 8, 1982 
-~-----~ ... ----~--- ......... ~-------·-- ---~ ... ___ _ 
P~guna 17, 1903(S) 

------·-----

SATISH AGARWAL 
Chair1nan 

·--------·--~---·-- ---
•Not printed. One cyclostyled copy laid on the Table of the House and five copies 
placed in Parliament Library. 



REPORT 

I rrefulQr . allowance of relief in. res peel ·of newly establisfted undertakings 
A uditL .PQrag,_·aph 

1.1 Under the pr9visions of the Income-tax Act, 1961, where the gross 
total income of. an assessee includes any profits and gains derived from a 
newly established industrial undertaking, the assessee becomes entitled to 
tax relief in respect of such profits and gains upto six per cent per annum 
of the ~apital employed in the industria] undertaking, in the assessment year 
in which the undertaking begins to manufacture or produce articles and 
alio in .each of the four assessment years immediately succeeding the initial 
assessment year. The Rules framed under the Act provide that any bor-
rowed money and debt due by 'the person carrying on the business shall be 
deducted from the value of assets in the computation -of capital for this 
purpose. 

1.2 In the case of an assessee-company which started a new industrial 
unit in rhc previous year re1evant to the assessrnent year 1975-76, while 
computing the capital, the department did not deduct, from the value of the 
assets, the proportionate amounts of other debts relatable to the unit 
out of the ~total debts incurred by the company. This resulted 
in excess computation of capital to the extent of Rs. 71,81,884 
in the assessment year 1975-76 and consequent excess allowance of relief 
of Rs. 4 .. 30,913. In rhe absence of profit in the new industrial undertakine. 
the excess relief of Rs. 4,30,913 was allowed to be carried forward. 

l"he Ministry of Finance have acocpted the objection. 

1.3 A new industrial undertaking of an assessee-company which was en-
titled to the relief in the previous year relevant to the asscssmenr year 
1970-71 had suffered a loss of Rs. 2,98,511 as per the profit and loss account 
of the year and was not, therefore, entitled to the relief. In the statement 
claiming the relief the assessee, however, showed the figure of loss as profits 
and on the basis of that statement the department incorrectly allowed a relief 
of Rs. 2,98,511 leading to undercharge of tax of Rs. 1 ,64,181 and exces~ 
refund of tax to that extent. 

The Ministry of Finance have accepted the objection. 

(Paras 2.13 (i) & (ii) of the Report of the Comptroller and Auditor 
General of India, for the year 1979-80 Union Government 
(Civil) Revenve Receipts Vol. 11-Direct Taxes). 

Methodology for co1nputation of capital employed in a new industrial untler-
taking.[nterpretation of Section 80JfRule 19A (3) 

1.4 The assessees in question are Mls. Avery India Limited and· M(s. 
Brooke BoDd India Ltd. The assessee company Mls. Avery Ind.ia Limited 
engased in the industrial activity of ·manufacturing weighing machines, COUll· 
tin~ machines and test machines. The other assessee company !l~mely 
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Mjs. Brooke Bond IDdia Ltd. is engaged inter alitJ in ntanufactunog and·· 
trading in coffee, 

1.5 As per information made available to the Committee, it is seeu 
·that Mls. Avery India Ltd., the assessee in the first case, started a new 
industrial undertaking in Faridabad for manufacturing weighing machines, 
where production commenced during the previous year relevant to the aasess-
ment year 1975--16. In computing the capital employed in the new unit, the 
value of the assets as on 1-1-1974 (first day of the relevant previous year) 
had been taken at Rs. 1,24,51,540 and liabilities representing provision for 
employees' share of gratuity to the extent of Rs. 4,600 had been deducted 
therefrom and six per cent of the balance of Rs. 1,24,46,940 i.e. 
Rs. 7,46,816 had been calculated as relief allowable under Section SOl. 
From the balance sheet of the Faridabad llllit, it was noticed that the liabili-
ties as on the first day of the previous year to the extent of R~. 1,24,46,940 
were shown as Head Office Account. This meant that funds of the 
He8d Office of the company were invested in the new unit. The 
consoli~ted accounts of the whole company showed deductible liab-
ilities-- (6eing "borrowed funds and debts owed) as on the first' day of the 
relevant previous year to be a11 amount of Rs. 3,44.51,918 as detailed 
below :-

Consurners deposit . 

Provision for taxation 

Provision for Contingencies 

Proposed dividends . 

Provision for gratuity 

Sundry creditors 

Advance bills on contractors . 

Unclaimed dividends 

l, 11, 14,893 

49,21,491 

10.84,276 

24,40.1 ()() 

2~.-i5,105 

~7.010 

3,44,51,918 

The current liabilities of Ri. 3,44,51,918 constituted 57.7 per cent of the 
total liabilities of the company amounting to Rs. 5,96,27,200 ( includinJ! 
share capital reserves and surpltrS) . 

1.6 According to Audit, in the absence of anv details of the financing 
oi the ne\v :~ndertaking and tbe resources being consolidated for the whole 
compar.y in its accounts, 57.7 _per cent of the total liabilities of 
R1. 1 ,24,46,940 in the accounts of the Faridabad unit should have been con-
sidered as debts owed by the new industrial unit and a corresponding amount 
of Rs. 71,81,884 (57.7 per cent of Rs. 1.24 crores) should have bee!l cfe ... 
ducted from the value of the assets of the new unit in accordance with the 
view taken in the Indian Oil Corporation case and generally followed by the 
Department. This resulted in excess computation of capital to the extent 

• r 
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of Rs. 71,81,884 in the assessment year 1975-76 and consequent exce~s 
allowance of relief of Rs. 4,30,913 as shown below :-

"Assets of the unit as or1 t-l-1974 
Less liabilities for gratuity . 

Proportionate deduction under Rule 19A(3) i.e. 57. 7~/~ . 
Capital employed in the unit 
Reliefallow.1blc@ 6% o:-t the c tpital empl(>yed 
Relief allowed hy the departn1er t 

Excess relief a II owed 

. Rs. 1,24,Sl ,~40 
4.600 

. Rs. 

1 ,24,46,940 
71,81,884 
52,65,056 

3,15,903 
7,46,816 

4.30,913 

1. 7 Jt has also been pointed out that going strictly by the words used in 
Rule 19A(3) of the Incom.e Tax Rules all the Jiabilitics of Rs. 3,44,51,918 
should have been deducted and no relief under Section 80J would be 
admissible. 

1. 7 A l'he tnode of computing capital .. ~mployLd for purposes of 
Section 80J is prescribed ih Rule 19A of Income Tax Rules, 1962, which 
inter alia provides as under : 

19 A ( 1) For the purpose of Section 80J, lhe capital employed in an 
industrial undertaking ..... should be comput\!d in accordance 
with sub-rules (2) to ( 4) .......... . 

(2) The agrregates of the amounts repres,~nt1ng the value o/ the 
t.."l·ets; a~ on the first day of the con1putation period, of 1/ze 
undertaking . ... shall be ascertained in the following manner:-
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..... . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
(3) From the aggregate of the amount as ascertained under 

sub-rule (2) shall be deducted the aggrega~·e of the amounts, 
ac; 0n the first day of the computation period, of bor1 Ol,:ed 
money and debts owned by the aSse9See (including amounts 
due to\vards any liability in respect cf tax)." 

According to this Rule, the capital employed in an industrial under-
taking would be the value of the assets (on the first day of the 
computation period of the undertaking less the borrowed morrcys and 
debts owed by lhe a..'isessee on that day. The capital employed is, rbLs. only 
owned capital, even long tenn borrowings are deducted and going strictly 
by the words used total borrowings of the assessee have to be deducted 
from the va·Iue of assets of the new undertaking. 

1.8 In Indian Oil Corporation case, however, the Bombay High Court 
baa observed that the strict interpretation of the rule requiring deduction 
of all borrowings of the assessee from the value of assets of the new under-
taking would lead to absurd results and held that only such portion of the 
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borrowings of the assessee as is .~:elatable to the new 1.lJ1dert¥ing on a 
pro rata basis should be deducted. This . view was accepted ·by.' th~. Board 
who also issued specific instructions to that effect to the field offices. The 
relevant extracts from, the CBDT Instruction No. 941 of 25 March, 1976 
are reproduced below :-

"Attention is invited to the decision of the Bombav High Court in the 
case of Indian Oil Corporntion Ltd., V. Raj Gopalan, I.T.O., 
Company Circle Il(l) Bombay and others (92 ITR 241). 

The Board has considered the implications of the judgement and it 
has been decided to accept the interpretation given by the 
Bombay High Court for a harmonious working of rule 19A of 
1962. 

This rnav please be brought to the notice of all Officers under vour 
charge" 

1. 9 Durin2 eviuence the Cotnmittee enquired \vhat, according to the 
CBDT, was the correct position in la\v in regard to the proportion of debts 
of an undertaking to be taken into account for con1puti11g the Hcupital emp-
loyed'' for the purposes of section 80J of I ncon1e-t·~1x Ac, 1961. ·rhe 
Chairman, CBDT explained :--

• 
"The opening para of Rule 191\ reads, the capital employed in an 

industr!rJ undertaking or ..... ~ ... We have therefore to con1outc 
the capital employed""·in respect of the industrial unit, and while 
doing so we should take the debrs relating to that industrial 
ll'nit. Otherwise there would not be any reJicf under SectJorJ 
80J.'' 

He added : 

"Since the wc•1 d used here is '~assesse.e'' probab]~, the ~ntire debts of 
the assessee should be deducted, but this docs not appear to he 
the intention of Section 80J. '' 

1.10 On being pointed out by the Committee that Rule 19A ( 3) as wor-
ded required deduction of entirety of the debts of an assessee and not onlv 
the debts of an industrial undertaki~:g, a representative of the CBDT stated 
in evidence : 

"I submit that two views are possible. One view is that you confine 
to the capital and the loans given to the particular industrial 
undertaking. The other view is as expounded by you, if \here 
are various other ' liabilities in reso~ct of that only one 
undertaking can claim relief under Section 80(1)." 

He added: 

"On a reading of the rule I would submit that you have to construe 
the industrial unit as an independettt unit and you will have JP 
take the liability related to it. In other words, you may- am 
be justified in entertaining the view tbat the entire liabilities in 
respect of the other units should be adjusted agai"4q, ~t." 



.. l.ll· Asked whether. on a reading of Q.ule 19(A) (3) it w~ possible 
to interpret that the entire debts of an assessee had to be deducted from the 
assets of an ulldertaking, the Chairman, c·aoT deposed : 

'~What the bon. Member is saying, on a literal intcrpre~tion, I think 
this is correc~, that probably the entirety of the debts of the 
as~essee, that is the entire liability of the assessee has to be set 
off from the assets .. But I would like to qualify it that it does 
not appear to be the intention of the legislature. If an inter-
pretation which leads to a set of results th~1l does · not appear 

·to be in consonance with the intention t>f the legislature, we have 
got to interpret it in some other way. This rule rcla~es to 
industrial undertakings only and their liabilities. 

1-.12. In the same context, another representative of the CBDT stated: 

'·On a literal interpretation what is said is absolutely correct. But 
we have ro find out the intention and the intention. 1 think, 
is clear." · 

1.13 On being asked, what the intention was while fratning the ruL\ the 
Chairman, CBD f stated : 

•·Where an assessee se\s· up a new industrial undertaking then, whih: 
cotnputing the profits of their unit some concession should be 
gi vc.n and that cor. cession should be related to the capital einp-
loyed. Now, the capital employed i~ to be taken in rc~pc~t of 
on]y one particular industrial unit. If debts or liabilities re-
lating, to some other unit are !o be deducted from the ~apHal 
employed, then the intentior: will not be achieved.~, 

1.14 The Bon1bay High (.,ourt in rl1cir judgement in Indian Oil Corpo-
ration Ltd. V. S. Rajagopalan, ITO and others had pointed out the absur-
dity in the strict wording of Rule 19A. In the judgn1~nt reported in 197 3 
(92 ITR 241) the Bombay High Courts had inter alia observed : 

" .. The petitioner contends that under Rule 19A(3) the capital of 
a new industrial undertaking is to be computed by deducting 
from the aggregate assets of thr undertaking ""borrowed mor:eys 
and debts due by the assessee'~ pertaining to th~ said under-
taking. The petitioner s~ates that it owns --l industrial under-
t'aki•:gs. Its grievance is that in respect of each of the new in-
dustrial undertaking of the petitioner, th~ respondent No. 1 
computed the aggregate of the assets employed in that industrial 
andeltatina and deducted there from not only the borrowings 
pertainicg to that industrial undertaking, but the petitioner's 
entire borrowings in respect of all its unJertakings. The result 
is that the total borrowings in respect of its activities always 
exceeded the aggregate of the assets of each ind!vidual indllS-
trial undertaking and, therefore, the respondent No. 1 comple-
tely denic:c to the petitioner the !elief in respect of every one of 
its vatious industrial undertakings. The petitioner contends 
that this has been on a wrong interpretation of Rule 19A. 
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Section 80J ( 1) provides that the assessee is to be allowed a deduc-
tion of 6 per cent per annum on tbe capital employed in the in-
dustrial undertaking from the gross total income of the asses-
see. RuJe 19A provides for computation of capital employed 
in an industrial undertaking. Sub-rule ( 1) provides that for the 
purpose of Section 80J the capital employed in an industrial 
undertaking shall be computed in accordance with sub-rules (2) 
·to < 4) . Sub-rule ( 2) provides that the aggregate of the amounts 

. representir:g the values of the assets as on the first day of the 
computation period of the undertaking shall first be ascertained. 
Sub-rule ( 3) provides that from the aggregate of the amount so 
ascertained under sub-rule ( 2) shaH be deducted the aggregate 
of the amounts as on the first day of the computation period 
of borrowed moneys and debts due by the assessee. At first 
look sub-rules ( 2) and < 3) appear to provide that from the 
aggregate value of the assets of each undertaking the aFgregate 
ot the liabilities of the assessee shall be .deducted. The assessee 
in this case owns 4 industrial ·undertakinr.~~. 'The result of 5U< h 
Interpretation would be that from rhe assets of each industrial 
ur:dertaking the entire borrowings of the assessee in respect or 
all the industrial undertakings are to be deducted for arriving 
at the capital employed in an industrial undertaki!lg. On the 
face of it this is an absurd proposition. li. you want to arrive· 
at the capital employed by an assessee in a particular industrial 
undertaking, you :annot arrive at it by deducting from the 
assets of that particular undertaking the liabilities not only 
of that industrial undertaking, but also of three other industrial 

undertakings. This is mathematically, absurd 

What you war:t to find is the capital employed in an industrial under-
taking. This cannot be mathemat!cally done by deducting from 
irs assets the liabilities of other undertakings. One will.. there-
fore .. have to give a reasonable interpretation to sub-rule ( 3) by 
adding after the words "borrowed moneys and debts due by the 
assessee" the words in respect of the jndustrial undertaking in 
which the capital employed is to be computed'. W c accordinglv 
hold, that, on a true interpre~ation of Rule 19.~, in respect of 
each lllldertakir.g, the liabilities of the assessee in respect of that 
!ndustrial undertaking onlv are to be deducted from the aggre-
gate value of the assets of the same industrial undertaking. The 
controlling words in sub-rule (J), vk. "for the purpose of Sec-
tion 80J the capita] employed in an industria) undertaking ..... 
shall be computed ....... " must govern sub-rules (2) and ( 3). 

Mr. Joshi invited our attention to the case of Commissioner of Income-
tax V. Veeraswami Nainar .. wherein a quotation from the 
iudgment of Rowlatt J. in Cape Brandy Syndicate J?'. Inland 

Revenue Commissioners has been reproduced. It reads as under: 

" ..... in a taxing Act one has to look merelv at what is clearly 
said. There is no room for any intendment. There is no 
equity about a tax. There is no presumption as to a tax. 
Nothing is to be read in, nothin~ is to be implied. One can 
on1y 1ook fairly at the l'l'nguage used." 
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Mr. Joshi contended that we cannot add any words to a taxing law 
to arrive at the correct conclusion, even if it leads to absurd 
results. In our view all that R.owlatt J. held was that one has 
not to · put any beneficient interpretation on the provisions of 
a taxin& statute on the basis of a prc.-sumed intention of the 
legislature. He has not said that commonsense mu)t not find 
a place in the interpretation of a taxing _statute. Our atten-
tion has been invited to a judgment of the Privy Council 
in the case of Moh~ed Ewaz V. Brij Lal, where their 
Lordships· took the view that if a construction would cause 
great difficulty and injustice which it cannot be suppose the 
legislature contemplated and would be inconsistent 
with the language and tenor of the rest o! the Act, the words 
should be re~d distributively, and be construed to void an absurd 
construction. In order to void a mathematical absurdity. we 
have construed rule 19A(3) in the manner indicated herein-
above." 

1.15 During evidence the Committee pointed out that the Bumbay High 
Court had --he1d that for a reasonable interpretation of sub-rule ( 3) the 
words 'in respect of th; industrial undertaking in which the capital employed 
is to be computed' s_howd have been added after the words "borrowed moneys 
and debts due by the assessee". Asked why at the time of amending Section 
80J this amendment was not made, a representative of the CBDT stated : 

"It would have been better if those words were included. They 
were not included merely on the ground that \ve were giving 
retrospective effect. Otherwise. we could have used those words." 

1 .16 In the same context, the Chairman CBDT added : 

"The point appears to be correct and I do agree that the amendment 
to Section 80J which was brought about was not quite happily 
worded. We should have added the w~rds 'th~ borrowt!d 
moneys and debts' owed by the asse.ssee in respect of that indus-
trial unde11aking. But as my colleague .... has pointed out~ 
the intention has always been there and the language\ I may 
submit here, is not as clear as has been held in tht: case \vhich 
the Hon. Member has .iust now read. If we read the entire rule 
as such i.e. if w_e read paras 1, 2 and 3 of Rule 19A together 
there does not appear any doubt that the debts to be deducted 
from the assets, meant the debts of the assessc~ relating to that 
industrial undertaking. These words should be read there, 
although I do agree that the amendment was not very happily 
worded." 

1.17 As to the reasons why no change was n1ade in the wording of R.ule 
l9(A) {3) when the same was incorporated in Section SOJ, the Chairman, 
CBDT stated : . 

'~Since in that judgment it was interpreted that· the liabilities or the 
borrowings would relate only to that particular undertaking and 
since we were making an amendment with a retrospective effect, 
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we_thought that 'the mterpretation·of·the High Court would hold 
good even after :tbe am.e•e~t All that we have done is that 
we have bOdily lifted it from the R.ule ·and put it in the Act." 

. •' •' 

1.18 In reply ·to a question why the relev81tt rule& ~Yfere not amended 
following the particulff:r tnterpretAtioll given · t;y the Bombay High Court, a 
representative df tbe CBDT stated : · ·. 

" ..... at that time, it was taken as the correct view. Hence it was 
felt that there was no need to amend the rule. 

In this particular c~se what happened was this. We inter-
preted the rule by making our intention clear~ We circulated 
It to \he field organisation as representing the correct view. In 
retrospect I think it would have been better to clarify that in 
t.be rule itself. We ~felt the ol?jective had been achieved by 
accepting the judgment and issuing a circular stating that that 
was the correct -view in the law that is existing.'' 

1.19 The Committee pointed out that the Bombay High Court JudJIIlent 
had clearly brought out the drafting error in Rule l 9 A ( 3 ) and after the 
judgment had been accepted by the Department a. correct interpretation 
of the legislative intention, the rule should have been amended, a represen-
tative of tbe CBDT stated : 

"I think it should have been amended." 

1.20 Asked why it was not amended, the witness stated : 
"I won't be ab]e to say anything more as to why it was not considered 

by us." 
The Chairman, CBDT, however, clarified : 

"In thi'i particular case, I would submit that our intention, and, the 
intention, according to the judgment of the court, \\'ere identical. 
We thought that probably it w~ not necessary to amend the 
rules. But, by way of clarification, it would have been better 
if a clarificatory amendment had been brought forward. At 
that stage, there was a lapse to a certain extent on our part. 
How it happened-! won't be able to say as tbis is a nine ye~rs' 
old matter. !nave told you that our intention as well as the 
intention as interpreted by the High Court were identical. Pro-
bably it was thought that at that stage no amendment was 
necessary. n 

1.21 The Committee enquired whether while interpreting tr.e new Section 
80J(IA), the Courts could take a view which was contr,ry to that of the 
Bombay High Court judgment in IOC case. To this the Chairn-1an, CBDT 
replied : -··;,~}. 

"That view is· certainly possible and court may take such view also." 

1.22 Asked what would be the Department's stand in that event, the 
Chairman, CBDT stated : 
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· ·"TO briftg ·aboUt a clariAeltory atttendment. We · hope ·that courts 
·• fiph01d our 'fiew.~ _ 

. 1~23.1h a further· note on the subject, the Minlstty of Finance·. bave 
expJaiDecl : ' . . . . I 

'"The Board accepted the judgment of the Bontbay High Court and 
· in ~uance thereof instruction No. 941 wa5 issue<l on 25-3-76. -]n view of this and as there was no decision of any .High c~ 

contrary to the Bombay High Court decision, the law on the 
. point was C0!15idered se!~ed. What Finance (N·u. 2) Act, 19~0 

did was only to transfer the provision of rule 19 A to the main 
section. As there \\'!8 ·no change in the Board's view of the 
matter, it was not considered necessary to farther clarify the 
posftion." 

1.24 The Committee wanted to know whether notwithstanding the clear 
language of clause 3 of Section 801 (lA), the Supreme Court was bound to 
read the leetion in the same manner a~ interpreted by the BQm·bay High 
Court in the case Of Indian Oil Corporation. A representative of the CBDT 
stated : 

''When an amendment is made with retrospective effect from 1-4-1972, 
the act has to be read as if on that date, that is on 1-4-1972 
this provision was there. Now with that provision \Ve have to 
read the statute as o_n 1-4-1972. These very word~ were used 
in the rule as well as in the law. The Bombay High Court 
decision would be very much applicable as these words are the 
~ame." 

1.25 Asked what would be the eftection the working of the incentive 
scheme in case the Supreme Court did not accept the vi~w of the Depart-
ment, the representative of th~ CBIJT stated : .... 

"lbat will amount to denying all the tax benefits." 

He added : 
"If there is one industrial undertaking, it will not make and diffe-

rence at all, but if there are more than one, in those cases, it 
will depend on the size of the various industrial undertakings 
and the capital invested. If the capital invested and the liabi-

litjes. i.e. tbe debt; equity ratio is very large it can happen that 
in many cases it may become negative." 

Retrospective amendment of Section 801 

1.26 Section SOJ was inserted by the Finance (No. 2) Act, 1967 and 
it came into effect from 1st April, 1968. According to the Ministry of 
Finance the provision in section 80J for granting a tax concession for newly 
established undertaking was intended to stimulate new investment and also 
to bring about ~iversification of the industrial structure. This section pro-
vides for a 'tax holiday' conce..~sJon in respect of profit derived by tax· pay-
er from an industrial undertaking newly set up in India which manufactures 
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o~ p:oduces articles or operates a cold storaae. Uader u.ameadment made 
by the Finance Act, 1979, benefit of 'tax holi~y' .OOncession was withdrawn 
in relation to industrial undertakings which maDufaCture· or produce aay 
articles specified· in the list given in the Eleventh Schedule to. the. illcome-
tax Act, 1961. The concession is 1llso available in relation to profits deri• · 
ved by an Indian company from the business of an approved hotel satisfying 
certain conditions or from playing any ship. Where the· tax payer is · a 
company, the tax holiday consists in the exemption from tax of the profits 
upto 7.5 per cent p.a. of the capital employed in the industrial undertaking, 
hotel or ship for five successive years commencing from the assessment year 
relevant to the accounting year in which the undertaking goes into produc-
tion or operation or the hotel starts functioning or the ship is first used for 
the purpose of the business. In the case of industrial undertakin2 ovrneci 
by non-corporate taxpayers, the quantum of exemption is reduced to 6 per 
cent p.a. of the capital employed. There is a special dispensation in the 
case of co-operative societies inasmuch as the period of 'tax holiday' is 
seven years as against five years in the case of other categories of _taxpayers. 

1.27 Any deficiency in the 7.5 per cent return on the capital in the ca8e 
of companies or as the case may be, 6 per cent per annum return in the 
case of other categories of taxpayers, is allowed to be carried forward and 
deducted from the profits of subsequent years upto the period of eight 
years including the initial year. 

1.28 The Committee have been informed that the provisions relevant 
to the tax holiday were for the first time brought on the Statute Book by 
tile Taxation Laws Amendme~t Ordinance, 1949 (IX of 1949) by inserting 
a new. Section 15C in the Indian Tncome Tax Act 1922. 1n order to 
give effect to .the provtsJons ~ont,t.ined in Seci !an 15C. in tht' 
Central Board of Revenue vide their Notification T'Jo. 58 dated 5th 
October, 1949 promulgated the Indian lncome·1~x (Co•n-
putation of C:1pital of Industrial l Tr1der~:tkings) Rutrs, 1949. These rules 
provided thar the CJpital emplo~r~~ w -~ to be c~~pt! 1.ed by taking the ag-
gregate of as~cts and deducting there f roJn any 'bcrrov1cd moneys or debt 
due by· the assessee. After repeal of the o!d Act Section 84 of the Income-
tax Act 1961 and Ru1~ 19 of the Income Tax Rules, 1962 adopted same 
principles as were there under the old Act. Subsequently~ the Finance 
(No. 2) .,~ct, 1967 omitted Section 84 w.e.f. 1st April, 1968 and ~ubstitu
ted section 80-J in its place. The method of computation of capita] in 
Rule 1 S' \Vas f(.JUnd to involve elab~rafc ealculation~ and led to deJa,· in 
conivletion cf assessments and protra(:~~d litigation. Shri Bhootaling~m 
in Pis intcdm r~port on 'Simplifica~L)TJ and Rationalisation C'f the Tax 
Structur~' h.1d rtcommcndcd in ~ara .tl.~ that thr n1ctt1oJ f0r CJ:-nrutin~~ 
average amovut of capital employec1 in ; he husine'.") ~hc1uld he simolificd 
by bringing it 'n line with the b~~~i:; adop·tcd for c:tlculation of cap:t·Jl for 
the levy- of surtax on companies, namely, by takinp- it to he the 'o\vn capital 
and long term borrowings as at the beginning of the year but ignoring the 
fresh introduction of capital in the course of the year'. The new basis for 
computation of capital for the purposes of Section 80J was adopted hy 
fr,lming Rule ~11-r\. It w~s provided that the capita! employed for the pur-
poses of tax holiday should be computed by reductng the aggregate of the 
liabilities (borrowed moneys, debts due and any liabilities for taxes) as· on 
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the first ·da.v t'f · the coniputation period .. but exclusive of any debentures 
. and· IC'ng tcrnt borrowings from the approved sources, from the aggregate 

"alues of assets t;Sed for the purpose8 of the undertaking as on the fi~t day 
of the said pt:rioo. 

l.2Q Howc'.er, the provisions of ~l!l~ 19-A were amended by the In-
come-tax (3rd Amendment) Rules, 1971 so as to exclude the debentures 
and· long tern1 b0rrowings altogetl1er from the capital base for the -purpose 
of determining the capital employed. Thus the status quo ante was resto-
red. Such amendment was . justified on the ground that as interest payable 
on dehentures and long term borrl>wing~ was already etllowablc as deduc-
tion in arriving at profits of industrial undertakings, hotel etc. under sec-
tion 36(iJ(iii), the inclusion of such debc .. l~!Jl\~5 etc. ag~tin in the capital 
base and exetnption of profits upto 6 per cent thcrc'•f an·ountcd to a double 
benefit<;. Thi~ amendment came into force w.e.f. 1st April, 1972. 

1.30 Apart from the Bombay High Court, which pointed out the ab-
surdity jn the wording of Rule 19A(3) of the Income Tax Rules, 1962, 
several other High Courts gave different judgments in regard to the validity 
of Rule 19A .. Chronological sequence of the judgn1ents of various High 
Courts on the validity of Rule 19A is given below :~ .. 

"(i) Century Enka Ltd. Vs. ITO (107 ITR 123) dated 10.9-1975. 
The learned Single Judge of the Calcutta High Court held that 
Rule 19A(l) and (2) of the Income-tax Rules 1962 providing 
for the computation of capital employed in an industrial under-
taking or a hotel business for the purpose of Section 80J, in 
so far as it directs that the aggregate amount representing the 
value of the assets as on the 1st day of the computation period 
should be taken as a basis, is beyond the scope of Section 801 
and IS ultra vires to that extent. 

(ii) Century Enka Ltd. Vs. ITO (107 ITR 909) dated 29-4-1976. 
The learned Single Judge of the Calcutta High Court held that 
'capital employed' in Section 80J would include even borrowed· 
capital and that rule 19A(3) was ultra vires of the said Section 
in as much as it could not take away the benefit being confer-
red under the Section. 

(iii) Mfs. ~1adras Industrial Linings Ltd. Vs. ITO (110 ITR 256), 
dated 5-7-1977. The Madras High Court held that the ex-
clusion of borrowed .capital from the capital employed 
for the purpose of Section 80J through Rule 19A(3) amounted 
to an excessive delegation of legislative power. 

In the case of CIT Va. Warner Hindustan Ltd. (117 ITR 68} dated 
18-1-78, the Andhra Pradesh High Court decided a question of law in re-
ference whether the deduction under Section 80J was allowable on the value 
of the assets as on the first day of the computation period without being re-
duced by the borrowed moneys and debits due by the assessee, in favour 
of the Revenue. The High Court observed that when the section itself 
does not provide for the manner in which the computation of the capital 
27 LSS/8.1-l 



employed is to be made and says that it shall be "computed in the prescri-
bed manner", the question of the, rule yielding to t,Jle section does not ariSe. 

(v) Kota Box Manufacturing Co~pany Vs. 11·0 (123 TTR 638) 
dated 5-4-1978. The Allahabad High Court followed the deci-
sions of the Calcutta and Madras High Courts. 

(vi) Ganesh Steel Industries Vs. ITO ( 125 ITR 258) dated 7-6-80. 
Tl•e Pw1jab and Haryana High Court followed the earlier deci-
sions of Calcutta and Madras High Courts. 

lp the case of CIT Vs. Anand Bahri Steel and Wire Products [(1981) 
21 CTR~ dated 11-12-1980. The Madhya Ptades!l High Court decided 
the issue entirely in favour of the Department. The Court pointed out 
that the other High Courts have fallen into an error in giving an extended 
meaning to the cxrression 'capi al employed'. The fact that a rul~ corres-
ponding to Rule 19 A ( 3) existed from 1949 when Section 15C was inserted 
in the Income-tax Act, 1922, and that the same was valid without dispute 
till 1977, itself show that the rule was in accordance with the intention of 
the legislature. When Parliament enacted Section 80J it would have taken 
into account how section· 15C of the earli~ Act was being interpr~ted and 
adminis·ered by the au:horities concerned. The High Court pointed out 
tbat the fact that Section 80-J was enacted in similar terms int.erpretation 
hitherto being given to Section 150 went to show that Parliament approved 
of that interpretation." 

1.31 To get over the above decisions of the various High Courts, the 
Income Tax Act, 1961 was amended by Finance Act, 1980 incorporating 
tbe provisions of Rule 19A in Sec~ion 80J itself retrospectively from 1st 
April, 1972. 

1.32 In view of the conflicting judgments of different High Courts, the 
Board in t~ir lnstruc'ion No. 1238 dated 21st February, 1979 clarified 
that the department was contesting the adverse decisions. The relevant 
instruction is reproduced below :-

"In recent past, the controversy regarding interpretation of the term 
"capital employed" in Secjon 801 read with Rule 19A has 
arisen after the two decisions of the Calcutta High C<lurt both 
in the case of Century Enka Ltd. V ~. ITO ( 107 ITR 123 and 
107 ITR 909) which decisions have been followed by the 
Madras High Court Madras IndustriJl Linings Ltd. Vs. lTO 
110 I"fR 256) and also by the Allahabad High Court in Ko!a 
Box ~~1anufacturing Company Vs. ITO ( 1978 TIR 640). It 
has been held that the Rule, 19A(3) is ultra virl's the rule-
makina po\\·er of the Board inasmuch as it provides for exclu-
sion of borrowed money employed a3 capital in a new industrial 
underi:aking from the quantum of c:!pital e1nploycd. A number 
of writs on the same issue have been filed by the asscs~ec in 
the Supreme Court which are reading after admisc;ion~--fMfs. 
Bharat ~teel Tubes Ltd. Gedore Tools India Ltd., M/s. ~arntyst 
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and chemicals India (West Asia) Ltd. and M}s. Western Enter-
prises and another (WP No. 501 and 502 of 1977, 1895 to 
1897 &Dd 2648 of 1978 and WP N·JS. 3810 to 3813 of 1978)]. 

The Department is contesting the adverEe ,decisions of the aforesaid 
High Courts. Against the single Judge's deci~don in the case 

. of Century Enka Ltd. appeal bas been filed before the Division 
Be.nch of the Calcutta High Court and the same is pending. 
Against the Madras decision petition for special 'eave to ap-
peal has been filed in the Supreme Court. Against the Allaha-
bad decision by certifica•e of the High Court, an appeal has 
been filed in the Supreme Court. As huge stakes of revenue 
are involved and the controversy is still unsettled, it is neces-
sary to keep the matters alive in all cases of a5'se~sees even 
within the .iurisdiction of the Calcutta" Madras and Allahabad 
H;gh Courts. For 1hat purpose" the Board consider that the 
ITOs may continue to follow the existing Departmental view, 
till such time as an authoritative pronouncement in the subject 
js available from the Supreme Court subject, of course, to tbe 
recovery of tax raised in assessment orders not being enforced 
within ·calcutta~ Madra<: and UP charges till the decis;on of 
the Supreme Court. The fact that recovery is not heine; en-
forced in view of the Hif!h Court decision may be specifically 
brought out in the relevant orders.'' 

1.33 The Commlttee enouired whv it was felt necessarv to propo~e re-
trospective amendment of Section 80J. In a note, the Ministry of Finance 
have stated : 

"It wa~ considerell necess~rv to propose retrospective amendment 
of section 80J particularlv in view of the fo1Iowi11g :-

(i) Section 80J specificallv provided that ca~ital employed wt11 
he computed in accordance with the rules a-nd the nllt'JI 
clearly provided that borrowed capital will bri excluded 
from the capital base for the purpose. 

(ii) The then Finance Minister had in his Budget Speech for the 
year J 971-72 unequivocally stated that he proposed to ex-
clude harrowed capi·at from the canital base fer the pur-
pose of determining the "tax holiday" profits, 

(iii) The "tax holiday" provisions have been ·on the Statute Book 
in one form or the other from 1942 and the exclusion of 
borrowed capital from the capital base during the period 
1949 to 1968 was never doubted. 

(iv) The prospective application of the proposed amendment was 
estimated to result in substantial loss of revenue.'' 

1.34 Explaining the provisions of the Finance Bill, 1980 with regard 
to the amendment of Section 80-J retrospectively, the Pink Book (Memo-



rmiUm explaining the provisions of the Finance No. 2 Bill, 1980) gave 
the following reasons :~ 

' I ... ,,fModi{ication of the provisiOns relating to ,ax JwJjday.-U.nder the 
existing provisions, a 'tax holiday' concession is ~D:ted in 
respect of profits· derived by a taxpayer frOm an mdus,trial 
undertaking (including a cold storage plant) newly set up in 
India. The concession is also avai41ble in relat~n to profits 
derived by an Indian company from the business of an appro-
ved hotel satisfying certain conditions or from plying a ship. 
'nte tax holiday .concession consists of exemption from tax 
of the profits up to 6 per ce~t annum (7.5 % per an-
num in the- cas.e of a company) of the capital employed in the 
undertaking, hotel or s~ip for five successive assessment years 
commencing from the assessment year relevant to the account-
ing ye~ in which the undertaking goes into production or starts 
operation of the cold storage plant or the hotel starts function-
ing or the ~hip is first put to use. In ~he case of co-operative 
s':l.cieties, the tax holiday period extend~ to 7 years as against 
5 years 4t the case of other categories of taxpayers. The bene-
fit of this tax coneession will be available in respect of indu-
stries which go into production before 1st April, 1981 as also 
potels whjch start functioning before ~at d~te and ships which 
are brot1ght ;nto use on or before that date. Ho\\'evcr, an in-
dustrial undertaking which begins to manufacture or produce 
any article specified in the list in the Eleventh Schedule to the 
Income-tax Act after 31st March, 1979 is not eligi..ble for this tax " concession. 

The capital employed in the industria] undertaking ·or the ship or 
tQe hotel is computed on the basis L'tid down ip the Income-

-tax Rules. Spea~ng generally, it ·is calc~lated on the basis 
of the owned capital and reserves only, i.e. with reference to 
the value of. the _total assets of the taxpay~r as reduced by the 
liabilities including long-term borrowings. There h~ts been a 

. cleavage of opipion amQng- the _cQurts whether the rule is ult1·a 
vires the provision relating to tax holiday in the Income-tax 
Act. Some of the High Courts have taken a vie·,v ti.at th~ t~le 
is ultra vires the provision- an·d that long-term borrowings 
should also form par\ ·of the capital employed. In this 
connection, it may be mentioned that from 194 8 to 1969, the 
rule provided for the computation of the capital empl0yed only 
on the basis of owned capital. An amendment made in 1968 
extended the definition of 'capital employed' so as· to include 
long-term borrowings 'iS well. The position was, however, 
reversed in 1971 on the consideration that there is no justifi-
cation for including the long-term borrowings i~ the capital 
base as interest paid· on such borrowings is allowed as deduo-
tion in cot:nputing the taxable income. It ic; accordingly pro-
J)Osed to make the position clear in law bv incorporating the 
pcovisions of the rule in the Act itself with retrospective effect. 
It is considered that the proposed amendment will eliminate 
unnecessary litigation in this regard. 
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• The proposed amendment takes .effect from 1st April, 1972 and will 
accordingly apply ~ relation t'o·. the assessment year 1972-73 
and subsequent years." 

- : 1 .. 35 One of the reasons given for the retrospective amendment of ·Section 
80-J was that the prospective application of the proposed amendment would 
resu~t in substantial loss of revenue. During evidence, the Committee 
enquired whether any calculations about the loss of revenue were made wben 
Section 80-J was proposed to be amended retrospectively. A representative 
.of the CBDT stated :-

"We have not dorAe it. At that tim'e when the provisions of the 
Finance Bill were being processed, no estimate was made of 
the likely loss of revenue if the view taken by certain High 
Courts was ultimately held up." 

He further clarified : 
''That was the position ar the time of formulation of the Budget 

proposals. When the matter was before Parliament there was 
lot of d·iscussion and we were asked to make a guesstimate. We 
said that it was not• possible to nave a real dependable estimate. 
BtJt a guesstimate \vas made.'' 

1.36 As to the reasons why retrospective amendment was proposed, 
the representative of t'he CBDT stated : 

'' .... there were lot of litigations going on and many of the assess-
ments were held up. These were cases pending at an appeal 
stage. The intention of the Government was spclt out by the 
Finance Minister in the Budget Speach. The main consideration 
was to clarify the position so that the uncertainly would go, the 
litigation was avoided, the position in the matter crystalised 
and we could collect our rcvcnoc .... we did not meticulously 
work out the actual revenue loss.'' 

1.37 Asked whether the position should not have been clarified earlier 
with a view to dispel the uncertainly and avoid litigation, the witness 
replied : 

.. ,J agree."' 

1.38 In reply to a further question why the Department could not \~Jalt 
till the Supreme Court gave its judgement on the issue, the representative 
of the CBDT stated :-

"Litigation would have gone on for another few more years ..... , 
1.39 On being asked why the Dcpart1ncnt having \\'aitcd for 5 years, 

after the judgement of Calcutta High Court in 1975, should. have felt it 
ncce~8ary to resort to ~ retrospective m·easure.. (be witness stated : 

"I r might have been better to make an1endment at that time."' 
He added: 

''Even in 1980 we were not specially examining this question. We 
were exan1inining Dadekar Committcc"s recomm'endatior:s. In 
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that process we said there was some area of litigation. Let us 
try to remove it, otherwise this litigation would go on 
prelifera tin g." 

1.40 In reply to a question whether the Board still held the view of 
the Bombay High Court as good after amendment of . Section 80-J 
incorporating the provisions of Rule 19A therein, the Ministry have infotJDed 
the Committee that "a reference to the Ministry of Law has been made 
and their advice as and when received, will be communicated." 

1.41 The Committee called for details regardnig the number of assessees 
who had claimed relief under Sect'ion 80-J but had paid the disputed tax, 
the quantum of such disputed tax as well as the number of assessees who 
had not paid the disputed tax since 1970-71. l~hc Comn1ittec also desired 
to know the approximate liabilit'y involved by way of refund to those 
assesses who had paid disputed taxes, if Section 80-J was struck down by 
the Supreme Court. The Ministry have furr:ished the requisite information 
which shows that a total amount of Rs. 45.41 crores has been paid by the 
assessees (company and non-company) who have been disputing their 
liability before the appellate authorities during 1970-71 to 1979-80. The 
number of such assessecs is 987 in the Corporate se\.:tor and 355 ic. the 
non-corporate sect'or the break up of the tax paid being Rs. 44.49 crores 
:and Rs. 0.92 crore respectively. In case the validity of arucndmcnt of 
Section 80-J is struck down by the Suprcn1e Court, that n1uch amount 
would become r~fur:dablc to these asscssecs who have paid dispnt'ed taxes. 
The number of assessees who have not paid the di~puted tax is 748 in the 
Corporate sector and 1 77 in the non-corporate sector and the amount of 
disputed tax is Rs. 65.52 crorcs and R'i. 1.08 crorcs rl!spectivcly. 

1.42 The Committee des!red to know whether the CBDT took into 
consideration the hard,hip to asscssees caused by retrospective an1endmcnt 
vis-a-vis the revenue itnpacr of the measure. In a note, the Ministry of 
Finance have stated : · 

"While processing the report of the Dandekar Committee on tax 
measures to promote employment, the Board took note of the 
observations of the Committee that section 80-J by linking tax 
holiday to t11c 'capital employed' induced c'1 p·Ltal intensity. The 
Comm_ittee rPcomnicndcd that the tax holiday provision sholJld 
be revised and that it should be de-linked fron1 'capital 
employed'. The recommendation was accepted and a new section 
80-1 was proposed t•o be introduced in the Income-tax Act 
according to which the base for computing the tax holiday 
profits was changed from 'capital employed' to a percentage of 
taxable profits derived ·from the new industrial unit, ship or 
approved hotel to which the provision applied. While examin!ng 
the Committee's report .. note was also taken of the observation 
of the Committee that the scheme of rax hcliday ir. the form in 
which it existed gave rise to some practical difficulties and 
extensive litigation. The computation of 'capital employed' was 
not free from difficulty and disputes over the question whether 
borrowings could be i,lroored in the computation of capital for 
the purposes to tax holiday were yet to be resolved. There was 
cleavage of op;-:.ion among the High Courts whether the Rule 
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19A(3) was ultra vires the rule makicg powers of the Board. 
As a new section 80-1 was being introduced for computation 
of tax holiday profits, it was considered desirable at the same 
time to make the position clear in so far as section 80-J and 
rule 19A were concerned by incorporating the provisions of the 
rule in the Act itself with retrospective effect as this would 
obviate u~necessary litigation in this regard. 

In the above circumstances, at the time when section 80-1 was 
amended by Finance (No. 2) Act', 1980 the revenue impact of 
the retrospective operation of the amended section was not 
estimated." 

1.43 The Committee asked whether the Board was aware of the number 
of assesses affected adversely by the retrospective amendment. In a note, 
the Ministry of Finance have stated : 

"No figures arc available of the number of asscsscss affected adversely 
by the retrospective amendment of section 80-J .'' 

Rl venue impact of the tax holiday provisions 

1.44 In 1965, Chapter VIA, consisting then of four s~ctions was added 
to the lncon1e-tax Act, and .it gave reliefs not' by \vay of rebate of tax at 
the average rate of tax but as straight deductions from total income. Many 
reliefs have been added sir.ce 1965 and rhe Chapter now runs from Section 
80A to 80-VV. From the information made available to the Committee, 
it is seen that the total relief of tax under all these sections of Chapter VIA 
during the period 1974-75 to 1978-79 is as follows:-

1974-75 

1975-76 . 

1976-77 . 

1977-78 . 

1978-79 . 

Total Tax 
relief 

49.9 

47.0 

64.3 

66.0 

53.0 

No. of Relief 
assessments under 
u 1 s 80 J Section 80J 

(Rs. in crores) 

704 2.70 

550 1.99 

427 :!.08 

400 2.47 
458 3.70 

-------- ~ - -------- _ .... '- ~ ---- --- ~--.. ..-··-------

1.45 Referring to the total quantum of t•ax relief involved under various 
sections confained in Chapter VIA of the Income 'l'ax Act, the Committee 
desired to know Y/het'her any evaluation had ever been made by the Depart-
ment about the achicven1cnt of the objective in view. l'bc Chairman" CBDT 
stated : 

''EARC (Economic Affairs Reforms Commission) is looking into 
it and we do hope that something for simplification will come 
out." 
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. 1.46 In reply to a question whether such elaborate drafting which. made· 
t~e l~w more complicated was necessary, the witness stated :. 

''One view that bas been expressed to. Us is that in case we reduce 
or delete these concessions and at the · salne time reduce the · 
rate of tax also, probably that will make the law simpler. 1, 
however, do not know what final view the EARC will take." 

1.47 On being asked whether, in view of the negligible amount involved, 
it was worthwhile to retain Chapter VIA in the Act in its present form, the 
Chairman, CBDT stated : 

''I agree that wherever the relief given is so small in terms of tax, 
probably we could make the law sim.pler." 

1.48 Pointing out that the objective of making the provisions for tax 
holiday was acceleration of industrial progress of the country~ the Committee 
enquired whether any study had been undertaken to find out if the benefits, 
and concessions granted to the industry from year tb year, had had any 
impact. The Finance Secretary deposed : 

"These amendments have been made fron1 time to time so far as 
various incentives are concerned. It is not merelv Section 80-J 
but also variollS other sections which contain provisions regard-
ing the investment allowance and various other bcn('fit.."i which 
are given to the industry, which have to be taken into (,"onsidcra-
tion if one has to evaluate rhe benefits which have been achieved 
in real terms from these provisions. So, my own feeling js that 
a study if it has to be undertaken, should not merely be confrncd 
to Section 80-J but it should cover various other sections 
pertaining to the industry. There is no doubt about it that year 
after year either as a result of representations which are made 
by the industry or as a result of the changing situations, the 
Finance Ministers announce either additional incentives or 
modifications thereof. Sometimes.. they revert hack to the old 
position and sometimes., new mcdifications are macle. A dctalicd 
study with regard to the benefits that accrue particularly as a 
result of a11 the provisions which are contained in the .\ct, would 
be of great value." 

The Chairman, CBDT added: 
"With regard to the Study., I may mention that we were about to 

undertake such a study to find out the loss of revenue under 
various sections ; but at that time EARC can1e into existence 
and we thought we would postpone it till the report ot EARC 
was received. The Hon. Committee has suggested that we 
should undertake the study immediately. We will do that. In 
case it is possible, we wi'll do this. y~ar; otherwise we y;jJl 
undertake it early next yeaf." 

l.49 The Committee desired to be furnished with information on the 
following points : .. 

(a) \Vhat is th~ impact of this tax concession on the ir.dustrial 
development in the country ? What is the total relief in one 
year and how n1any parties avail of it ? 
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· (b)· Has the Ministry made an estimate of how m·any of the small 
sector comPanies · a&d non-MRTP and non FERA companies 
had mad~ use of the deductions available under Section 80-J 1 

(c) Has the Board instituted any measures to enable it to make 
an analys1s along these lines, of deductions to be allowed under 
the new Section 80-1? 

(d) Has a correlation been attempted by the Board bet\veen allow-
ances for export market development under Section 35B and 
deductions under Section 80-J to see how far new (;Xport 
oriented undertakings are being set up ? 

In a note, the Ministry of Finance have sta.ted 

··(a) (i) No study has been made in the C.B.D.T. to evaluate 
the impact of the tax concession contained in sc~tion 80-J on 
the industrial development of the country. 
(ii) Apart from the figures· given in the Dendekar Con1mittec,s 
Report and the All India Income-tax Statistics, there is no 
information available in CBDT indicating the total relief 
allowed in one year and how many parties availed of it.. 

(b) C.B.D.T. has not made an estimate of how many of the small 
sector companies and not MRTP and non-FERA co1npanies 
made use of the deduction availabl'e under section 80-J. 

(c) Board has not ta.ken any measures· for analysis of th~ deduc-
tion to be allowed under the section 80-I on the lines indi-
cated above. 

(d) No correlation has been attempted of allowances for export 
market devcloptncnt and deduction under section 80-J to see 
how far new undertakings are being set-up which arc export 
oriented. 

Findings of the Dandekar Cornmittee 

1.50 From th~. publication entitled ~~All India Income Tax Statistics~ 
1978-79" brought out by the Directorat~ of Inspection (Re&earch. Statis-
tics and Publications), it was noticed that during the year l978-79 459 
assessees had claimed a total deduction of Rs. 6.,50, 71 .,000 under Section 
80-J on which a· tax relief amounting to Rs. 3~70 .. 43.,000 was given. The 
relief in earlier years viz... 1976-77 and 1977-78 amounted to Rs. 2.08 
crorcs· and Rs. 2.47 crorcs. The Committee pointed out during evidence 
that these relief did not appear to be very substantial and enquired to what 

· extent the purpose of enacting this measure had been fulfilled. A repre-
·scntative of the CBDT replied : 

"This point ........ was considered by the Dan dakar Comn1ittee. 
They concluded that the Ali India statistics do not pre5.cnt the 
correct picture. They made an ana1ysis of some of the com-
panies. They came to th.c conclusion that the loss of income 
tax every year under 80J is or the order of Rs. 20 crorcs.'' 
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1.51 Explaining the discrepancy between tbe two sets of statistics, the 
witness stated ! 

"I will tell you why the statistics are sometimes not complete in 
certain respects. While computing the total income the I.T.O. 
gives deduction under section 80-J. ·When the assessment 
form is made, the net income is put there and the deduction 
under Section 80-J is not always indicated separately. Although 
there would be some forms in which it is separately indicated, 
it haB to be given in a specified case. It is not so given in 
some forms." 

1.52 On the question of collection of statistics, the Directoi of Inspec-
tion stated in evidence : 

"The function of the statistical section is to confine to the s·tatis-
tics available from the Commissioners in the assessment forms. 
It is not possible for our Section to check up the figures and 
the information contained in the assessment forms which is 
to be taken as authentic information." 

1.53 In the san1e context the Chairman, CBDT stated : 

"So far as the assessment forms are concerned, t.he l~fOs are sup-
posed to send them to the Direc.tor of Inspection, whenever 
assessments are comple\ed. My experience is that these assess ... 
ment forms are not sometimes filJcd up carer ully with the result 
that the rel1ates allowed to the asse~sees under vaJrious sec-
tions (!.re not specificaliy shown. Director of lnspectjon has 
to mechanically compile the statistics. In so far a.s the des-
patch of the a~-sessment forms is concerned it has to be done 
by the Income tax OfUcer and he is rcsponsib1e for that." 

1.54 On being pointed that, if the forms filled by the ITOs arc never 
to be checked by anybody while compiling the statistics the same \viii lose 
their credibility, the Chairman, CBDT stated : 

ult is unfortunately so." 

1.55 In a further note on the.Dandekar Committcc,s finding~ in regard 
to annual loss of income-tax revenue on account of r~licf under section 
80-J, the Ministry of Finance, h.ave explained : 

"The Dandekar Committee observed that the All India Statistics 
published by the Income-tax Department contained. informa-
tion regarding the total amount allowed as deduction under 
section~ 80-J ._of the Income-tax Act and its effe{;t on tax re-
venue. According to the then latest available data from this 
source, the. deduction allowed to\vards tax holiday amounted 
to Rs. 3.68 crores in 1976-77 with the tax effect of Rs. 2.00 
crores. However, it was felt that these figures were not 
comnlctc. In order to have a comprehensive picture of the 
revenue cost of tax holiday, inforn1ation was obtained by the . 
Committee on a censu~: basis from the Income-tax Department 
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for all companies which claimed any deduction un.der section 
80-J for the years 1975-76 and 1976-77. The relevant 
figures for the respective years are as follows:-

(Rs. crores) 

1975-76 1976-77 

Deduction allowed under section 80J of the I.T. Act (Including 
deficiency in tax holiday pt:ofits carried forward from pre-
ceding years) 33.30 

15.52 
33.64 
18.30 Tax effect 

Allowing for the fact that the figures covered only corporate 
assessees, the total amount of revenue cost of tax holiday for 
1976-77 was estimated by the Committee at Rs. 20 crores. 
With the amendment made in the law in 1979 whereby tax 
holiday was granted to ne.w industrial undertakings producing 
articles not coming within the probjbitcd category (as listed 
in the Eleventh Schedule to the Income-tax Act), the revenue 
oos:t of tax ho1iday for later years was estimated at not more 
than Rs. 14-15 crores annually. 

In order to assess the impact of the investment allo\vance and tax 
holiday provisions on employment, the Committee sponsored 
a study at the lndrian Institute of Management, Ahmedabad, 
on the basis of data specially collected by the Income-tax 
Department in respect of 95 selected public limited companies 
for assessment years 1977-78 and 1978-79. Of the 95 
companies covered in the study, 90 claimed benefit on account 
of either or both. the provisions. The total benefit claimed 
amounted toRs. 22.90 crores in 1977-78 and Rs. 35.68crorcs 
in 1978-79. The benefit claimed on account of investment 
a11owancc amounted to Rs. 12.24 crores in 1977-78 and 
Rs. 20.54 crores in 1978-79" that under tax hoiiday amounted 
to Rs. 10.66 crores in 1977-78 and Rs·. 15.14 crores in 
1978-79. The following details \Vcrc given :----

Deduction claimed by 90 selected con1panies from taxable profit 
on account of investment allo\vance and tax holiday. 

I ncentivc Provision 

Investment Allowance 

Tax Holiday 

Assessment (Rs. crore~) 
year J 977- Assessment 

78 year 1978-79 

12.24 
(7. 07) 

10.66 
(6. 16) 

20.54 
(II. 86) 

15. I 
( 8. 74) 

Note : Figures in brackets indicfltc the "tax effect of the deductions:' 
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1 .S6 In another note, the' Ministry of Finance hay~ stated 
'7he Committee had apparently to resort to a census·~ as it felt that 

the figures given in the Report containing All_ Ifldi.a Income-
tax Stati~tics were not complete. The latter figures are com-
piled with reference to ITNS 150f150A forms and will only 
giv'e the information on the basis of figures given against part 
F of page 2 und.er the heading "Deductions under Chapter 
VIA (Part F mentioned here can also be seen in th.e Income 
Tax AssessmentlRefund from pointed on 10-6·-1981). As 
the source material. from wh.ich these figures are compiled, . 
is not retained for long periods, the process of reconciliation 
is rendered difficult. Further the ITNS 1501 150 A forms in 
respect of rectifications, appellate effects, are not, generally 
sent to the statistician whilst in the census this information 
could have also been taken into account. 

1.57 The Committee enquired whether the Board was systematically 
collecting information on allowances and rebateslreliefs given under Sec-
tion 14 to 59 dealing with computation of income, which include sucl1 
allowances as4 giv~n for "Export markets development", "Agricultural 
development allowance", "Rural development alJowance'"" "Scientific re-
search" etc. and whether the department could make available a list of 
organisations rccogni~cd under Section 35, 35 CCA etc. which have assets\ 
annual turnover exceeding Rs. 50 lakh.s. l,he Ministry have in a note 
stated 

"Some elements· of information on allowances etc. covered by Sec-
tions 32 to 36 of the Income-tax Act arc incl'udrd in ITNS 
150 and 150A. Assessment forms which a~rc the source docu-
ments for alJ India Income-tax statistics. However, these 
items of information are not part of the ~.tatistical tabulation 
programme. 

There are four prescribed authorities ~Is 35 of the I.'f. Act vi;. 
Indian Council of Medical Research, Indian (:onncil of A~rt
cultural Research, Secretarv, Department of Science and Tech-
nology and Indian Council of Social Sciences Research. These 
prescribed authorities were requested to furnish tne list of th~ 
institutions recommended by them for recognition uis 35 of 
the T.T. Act which h;tve assetsfannual turnover exceeding 
Rs. 50 Iakhs. Two of the~e pre~cribed authorities viz. Indian 
Council of Agricultural Research'\ and Departmc.nt of Science 
and Technology have stated that whjlst. they have the list of 
institutions recommended they are not in a position to ident.ifv 
out of them cases where the a5.setslturnov'er exceed Rs. 50 
lakhs and this will have to be done by calling for accounts 
wh,ich thev do not receive in ~11 cases. Another prescribed 
authority viz. Indian Council' of Social Sciences Research has 
stated that. whi.1£t recommending approval, they insisted on 
certain clauses as under :-

(1) The funds coJJected by the JnstitutcJSocictviOr~anisn\ion 
under this exemption will be utilised exclusively for promo-
tion of research in social sciences. 



(ti). The InstituteJSociety)OxgaQisation shall maintain separate 
accounts. of the funds collected by them under the exemp-
tion. 

(iii) That the Institute!SocietyjOrganisation will send an annual 
Import to the ICSSR sho~g ~ fup.ds collected u~d~~ the 
exemption and . the manner tn which the funds were utilised. · 

But there is no clause requiring these institutions to send the annual 
accooots ~bowing asse~slturnover to the ICSSR. The Council 
has fwther stated that it feels that before asking the institu-
tions for this· information, it will have to put a clause to this 
effect in their recommendation. As such, ICSSR and other 
authorities are being advised to insert a clause in their recom-
mendation in future. In this v'iew, they are not presently 
able to classify the cases of assetsjtornover involying over 
Rs. 50 lakhs. 

Indian council of Medical Reseetrch has· furnished a list of 25 insti-
tuitions \Vherc the assets turnover involved arc Rs. 50 iakhs 
or above in B4t least one of the three years viz. 1978-79,. 
1979-80 and 1980-81. 

Streamlining the sy5/.em of compilation of stati.stics 
. 1.58 The Committee pointed out that there was· a wide vartatlon in 
the figures of rev'enue Joss on account of tax holiday as worked out by the 
Dandekar Committee (Expert Committee on tax Measures to promote em-
ployment) compared with the figJres given in the All India Income tax 
statistics brought out by the Department. A representative of CBDT 
testified : 

''It is Sir. There is a lot of discrepancy be.twecn the two." 
The Finance Secretary added : 

"I fully appreciate the point made here.. the figures which. have 
been published in this publication do not seem to tally with 
the figures~ which have been given in the Dandekar Committee 
Report. It is the duty of the Statistics Department to take 
note of the statistics which may have been collected in some 
other ~onte~t a.nd where · there· may have been variance bet-
ween the two types· of statistics. I agree, we should conduct 
a study of 90 com.panies and try to find out where we went 
wrong; and if we have gone wrong, then we hav'e to correct 
our statistics. And if necessary we have to give some sort 
of a footnote to indicate the limitations of the statistics which 
lire being published ............ If the Directorate of Statistics 
is compiling these figures inst mechanically. without taking 
note of the fact that these figures in some cases are not relia-
bl'e, it will be a sorry sta,te of affairs. We will have to see 
that whatever s·tatistics are published are correct. 

1 .• 59. Asked if ~n~ steps were ~ing taken to streamlining the system of 
eompilation of statlstics, the Chatrma.n, CBDT replied : 

"I would lik~ ~o sav something about the efforts we are making. 
·The statisttc~ that we present should no doubt be correct. We 
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have taken a decision in the Board that instead of obtaining 
the information ex-post-facto i.e. on the basis of assessments 
completed, we should get one information from the return it-
self. It will obviate the .delay that occurs, in the compilation 
of these All Indian Statistics. We are going to bring in 
this new procedure with effect from 1-4-1982. We have 
taken another step in that direction. The companies, because 
they are very few and are always reoret'entr.d bv Olartered 
Accountants and other qualified people, wil1 also append along-
with the return the detail's of v'arious concessions that they are 
claiming for tha.t year. On the basis of that we will be able 
to know the total amount of concessions· allowed in various 
assessment vears and wh.at is the loss of revenue relating there-
to. That will give more accurate figures than those obtained 
at present." 

1.60 In a note subseauentlv furnished at the instance of the Committee, 
the deficiencies noticed anrl' the steos heing taken or contemplated to im-
prove the system of collection of dafalstat!stics have been autl~ncd as 
under 

"The All India Income Tax Statistics (A TITS) based on "assessed 
income" are being published on a financ1a] year basis. The 
publication pre~ents the consolidated data ~~ contained in 
the ~~ses~·ment fohns received hv th~ Statistics wing of the 
DT (R~PR).. concernin2 ori~nal assessments ma.-le by the 
Deoortment durine: that financial' vear. S1nce under the I.T. 
Act at present.. an a~sessment has to be comnletec w1th.in a 
period of 2 vean: followinQ' the close of fhe rcleva.nt as~css
ment vear~ thr.a st:ltistic~ nuhlishen for a financi~1 vear cover 
data of assPssments relatin(! to 3 ~~s~('smrnt vears. Since 
the ~~s~ssment forms numher1ng: sev'~r::tl lakh~ arc heing re-
ceiv~.lt frnm ~ w;dP nPt-worK: of ac:~e~smPnt nfficc-rs the nrescnt 
SVStem~ he-sides SUffenn{! from ~nme tnhPrent neficiencies. haS 
al~o develoned certain unavoidable deTavs and o!her short-
comings over the years. 

Some of the maior deficiencies are listed below :-
(i) As the statistics for anv financial year relate to more tha.n 

one assessment year (the proportions of covrra~e al~o vary-
ing from one F.Y. to another), they cannot be related 
directly to the tax policy of anv particular assessment year. 
Accordingly, the data do not aid in the review of the im-
pact of changes· in tax policy made during any particular 
assessment year. 

(ii) Since Income-tax returns relevant for a particular a~~ec;s
ment year are disposed of during a span of 3 years, va·Jid 
and complete statistics relevant for an assessment year and 
useful for tax review can at best be p,enera\ed only with 
a lag of about S years even with the best 'of · computer 
facilities. 



~5 

(ill) Over the years, as· the basic . admin~strative work of the 
ITOs ha·d become more extens1ve and complex, the ITOs 
do not find it possible to devote adequate attention to 
statistical reporting with the consequential adverse impact on 
coverage and quality of data. 

It was thus considered worthwhile to go in for a statistical system 
which fully 'takes into account the inherent features of tax 
a·dministration and which also simul'taneously provides for 
expedition in collection, tabulation and publication of 
statistics. 

In the case of summary assessments which now account tor over 
75 per cent of all assessments, "income returned'' in the tax 
returns of such cases is identical with "income assessed" by 
ITOs. This identity of data also applies to information con-
cerning deductions, rebates, etc. "Scrutiny assessmentsn being 
subiecl to rectification, appeal, revision, etc. are open to 
variation before assessment can be taken as final. 

In the light of the above inherent features, a new scheme of 
collection of income-tax statistics based on "returned income'' 
is under examination by the Board. It i' proposed lo introduce 
this new scheme w.e.f. 1-4-1982.'' 

1.61 In reply to a question regarding the computerisauon of the 
I)'S.tem of data collection, the Ministry of Finance have explained : 

"Since 1968, All India Income Tax Statislics are being processed 
on the Honeywell-400 system installed in the Government 
C..omputer Centre of the Department of Statistics at 
R. K. Puram. This system having become obsolcle and almost 
non-functional, has now been phas~d out by them by substitu-
tion of a more powerful sy~tem. Since the computer program-
mes concerning income-tax statistics have been design~d for 
the Honeywell-400 system, they are being processed for lhe 
last two years partly on a ~imilar computer available with the 
ONGC office at Dehradun. These developments have naturally 
caused us significant problems in the transportation. handling 
and processing of data. Efforts are al'o on hand to orient the 
processing of these statistics on a more generalised system ot 
computers. 

The lack of an inhouse cotnputer for the Income-tax Department 
has JUeatly handicapped the Department particularly the 
Statistical Wing, in meeting the ad-hoc and urgent demands 
for d1ta processing and also in comouterising other areas of 
s-tatistics. It is also high time for this large Department to 
acquirl' nnd develop iis OK'n expertise in the field of 
computers. 

The Board has recently authurised \he DI (RS&Pk) in prtnl:iple 
to acquire appropriate computer syste•n now available 
indigenously. 'fhe D~rrctolate is pre~ently on the job of 
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identifying a sui~~ble indigenous computer system in consulta-
tion wit~~ the Department of Electronics. Until th~ inhouse 
compu,er is ~btained and made operational ~he various 
statistical jobs will 1equire to be handled by hiring conlputer-
time from other ag~ncies. 

· Once the computer systetn and the tean1 of experts. to be recrutted 
are in position, the Department could handle efficiently the 
various statistical activities which could be extended to other 
administrative activities depending on efficiency achieved in the 
main field of statistics. This· will ensure early release of valid 

- statistics on all the important a·spects of tax administration. 
It will also greatly facilitate improved tax administration and 
collection., 

l"egulaT allowance of relief in respect of newly established undertakings 

1.62 The Audit objection in the case of Mjs. Brooke Bond India 
limited is that relief u/s 80J had wrongly been allowed for assessment 
year 1970-71 as in the relevant period ~he accounts revealed that the 
undertaking had suffered a loss of Rs. 2,98,511 and was not entitled to 
relief under section 801. 

1.63 Brooke Bond India Ltd. is a corflpany assessed to income-tax 
in the CIT, West Bengal~, Calcutta. It filed a return of income for the 
assessment year 1970-71 on 29-6-1970 declaring a total income of 
Rs. 4,64,01,392. A claim of deduction under section 801 amounting to 
Rs. 4,21,754 was made for this year. Subsequently a revised return of 
income was filed on 9-2-1972 returning a total income at Rs. 4,63,61,959. 
The 80J relief continued to be R-s. 4,2-1,754. The assessment order was. 
passed on. 12-3-1973 on a total income of Rs. 4,6.8,31,280 in which the 
assessee's claim for 80J was disallowed as the condi'tions laid down in 
Rule 19A were not fulfilled:- The matter ultimately went up to the Tribunal 
which held that the claim of the a·ssessee for relief under section 80J 
needed a second look in the light of the Calcutta· High Court's decision 
in the case of M/s. Dunlop Rubber India Limited. The Tribunal's 
decision was given on 31-1-1976. The effect to this decision was given 
after going into the claim of the company for deduction under section 80J. 
Th~order giving effect to it wa·s passed on 1-11-1976. The relief under 
seCtion 80J has been allowed to two separate units· of the assessee as 
below:-

1. Tund/a FactorY Unit 

Relief under section 80 J for 1970-71 
Reliefunder section 8Q 1 for tlie ·year l968.:69and 1969-70 

2. Ghatkesar Factory 
Deduction under section SOJ 

Total: 

Rs. 3,63,693 
Rs. 85,194 4,48,887 

2,98,Sll 

7,47,398 
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1.64 'The sources of income of the newly established "Q:Ildertaking viz .. 
Ohatk.esar Unit ~ production of instant coffee. T'he unit i~ cn'titlcd to 
tax holiday relief under section 80J from assessment year 19(j9-70 onwards. 
However, auch relief 11 to be carried forward in the absence of profit 

·from the unit. During the assessment years 1"968-69, 1969-70 and 
~ 970-71, the unit was allowed relief w1d.er section 80J to the e;~tent of 
Rs. 13 lakhs, Rs·. 2.64 Iakhs and Rs. 4.49 lakhs respectively. 

1.65 Asked about the present foreign share holding of th~ company, 
the Ministry have stated that \he same was reduced to 40 per ceut from 
August 1979 i.e. relevant to the previous year ending June 1980. The 
percentage of foreign share holding .. during the accounting year re1evant 
to the assessment year 1970-71 was 75' per cent. 

1.66 The Audit paragraph has brought out that in the staten1ent 
claiming the relief under Section 80-J, the as•.essee had irregularly shown 
the figure of loss of Rs. 2,98,511 as profits, and on the basis of this 
statement by the assessee the Income Tax Officer had allowed the 
deduction. Explaining how tb.e mistake occurred, the fvlinistry of 
Finance have stated that the e-tatement made by the a·ssessce con1pany 
duly certified by the auditor showed that the new unit (Ghatkesar factory) 
had sustained a loss to the extent of Rs. 2, 98,.511. The ass;~ssiPg Income 
Tax Officer had taken this figure as profit and aliowcd a deduction under 
secl:ion 80-J to this extent. This mistake was thus attributable cnlv to 
the catelessness of the Income Tax officer. The Ministry have further 
stated that the impugned order was required to be checked by the special 
AucHt party but 1t was not actually checked. 

1.67 The Commit'tee called for information on the following points : 

(a) Why was the case not checked by intemRl audit though it 
was required to be checked by sp~cial audit party •t 

(b) Was Inspecting Assistant Commissioner required tP check: 
this case 1 Did he do so ? 

(c) What action is being taken \o avoid such careless 
taking place and remaining undetected in such 
cases? 

In a note, the Ministry of Finance have stated : 

rnistakes 
important 

"(a) & (b) The ITO who passed the order on 1-11-1976 failed to 
include thi~ case in the list of immediate and priority cases 
for audit to be sent to the lAC (Audit) every month. 

'Pte case was to be checked by the Special Audit Party. However, 
as this case was not included in the list sent to them, it 
could not be checked by the Special Audit Party. lAC (Audit) 
was not required to check this case. 

(c) It may be pointed out that in this particular case, there has 
· not been any loss of revenue. The deficiency under Secliori 80J 

of Rs. 2,98,511 which was wrongly allowed in assessment 
year 1970-71, was actually required to be carried forward to 
the next assess.ment year 1971-72. As a result of the remedial 

27 LSS/8'1-3 
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action taken now, it has been so carried forward and the 
relief all~wed in assessment year 1971-72. Thus, the relief, 
winch was due, h3.d to be allowed in ·t971-72, .though not 
in assessment year 1970-71 and, thus, there has actually been 
no loss of revenue on that account.· 

However, in order to ensure that all auditable cases are reportcJ to Internal Audit, instruction~ haye been issued on 7-4-1977 
that all the ITOs should send lists· of itnmediatc and priority 
cases decided during the month to their range lACs while 
sending tile monthly progress reports to them and it would . be 
the res·ponsibility of \he range IACs to ensure that all the 
ITOs under them send the lists regularly. 

The Internal Audit Parties also have been advised to vertify th~ 
correctness of the lists with reference to the De1nanu and 
Collection Registers of the ITOs when they take· up the 
audit of any particular circle s.o that any on1issions in thr 
lists are made good with reference to the Registers. With the 
appointment of lACs (Assessment) all large income cases 
will now be assessed at the level of lACs. Thus, the chance.~ 
of mistake creeping in the computation of total incon1c "'ill 
be far less than before. Further, with effect from l-1·-1 Q79. 
the lACs (Audit) have been asked to recheck all cas~s whc~rcvcr 
the income exceeds certain limits·. The limit is R s. .50 lr' khs 
and above in Bomb~y City, -West Bengal, Tamil Nadu J.nd 
Gujarat charges, Rs. 25 lakhs and above in Andhra Pr •desh 
and Karnataka, and Rs. 10 lakhs and above in olhcr charge~ 
of Commission.ers of Income-tax." 

. 1.68 Durjng ~vidence the Co1runittee enquired whether any action had 
been taken against the Income Tax Officer who had· made such a careless 
mistake in this case. A representative of the CBDT deposed : 

~'He \vent into the asses~ment records. nus mistake was conm1it.t~d 
due to sheer inadvertancy. Loss is taken as profit in the unit. 
'Ibis, he has stated, was due to oversight and .he has regretted. 
The Commissioner of Income-tax felt that his explanation is not 
satisfactory and he has asked him to be more careful in future. 
Rs. 2.98 lakhs loss was erroneously assumed to be profit it. 
Regarding 1970-71 assessment whe.re we had allowed this 
claim. there was a tribunal order. The point was whether the 
assessee industrial undertaking was entitled to no relief under 
80J at all. The matter went in appeal. The tribunal said that 
relief has to be allpwed; has to be computed; our objection was 
that it was a 'composite business'. The tribunal held that it could 
be computed A Chartered Accountant was asked to go into it, 
to find out capital employed and all that. The eligible tax con· 
cession has been worked out for each of these years. It was 
a less in that year; and the amount worked out was Rs. 3.23 
lakhs and odd. Audit pointed out tha\ it was a loss .. 
the relief could not have been allowed. Refund al1owe<.1 
in that particular year was stated to be wrongly allowed." rr 
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1.69 The Committee pointed out that the mistake in this particular 
.caae was pointed out by the Receipt Audit and would have otherwise gone 
undetected. The Committee therefore enquired about the system ef checking 
in the Department. Explaining the position, a representative of the ~ntral 
Board of Direct Taxes stated : 

·'There is the system· of internal check by Internal Audit Party. There 
is also Special Audit checking. They have to check every case 
of refund. Unfortunately, this particular case was nof included 
in the list of cases to be checked. That is why it happened to 
be left out. The Special Audit Party checks cases of refunds 
issued in a particular year. If it exceeds a particular amount 
it has to be checked by Internal Audit or by Special Audit 
Party. If it is included it could have been checked; it was not 
included., ............ There was a failure to locate the case 
and the case remained unattended to by the Special Audit 
Party. It was found out by the Revenue Audit." 

·Strengthening of Internal Audit System 

The Committee called for information regarding the scope of working 
.of the Internal Audit. The Ministry of Finance have in a note explained ; 

""When Internal Audit was first introduced in 1954 its scope was 
limited to checking the arithmatical accuracy of computation 
of income and determination of tax. However, after 1960 when 
audit by C&AG was introduced, the scope of internal audit 
has now become co-extensive with that of Receipt Audit. Thus, 
now Internal Audit is expected to check whether the assessing 
officers have followed Board's instructions clarifying legal issues 
and also whether they have missed any obvious legal or bind-
ing judicial decisions. There are only 150 internal audit parties 
(including . 40 special parties) as against ~56 audit parties of 
the Receipt Audit. So it is not possible for Internal Audit to 
check all cases. Therefore, it bas been decided that Internal 
Audit should check only high revenue yielding cases which are, 
categorised into 2 groups-'Priority' and 'IID.Im:diate'. Priority 
case has been defined as follows : 

• 
(i) All CO·mpany assessment irrespective of income. 

(ii) All cases of registered firms where the total income or loss 
assessed is Rs. 75,000 or more. 

(iii) Other non-companv cases where the total income or loss 
a~se~scd is Rs. 50,000 or more. 

(iv) Refund cases not included in (i), (ii), and (iii)~ where tlw 
refund is Rs .. lO,OOO or more. · 

(v) Wealth ta.~ cases where the tax assessed is over Rs. 10,000. 
(vi) Gift-tax cases where the tax assessed is Rs. 10,000 and above. 

(vii) Refund cases where the refund is over Rs. 10,000. 
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An 'Immediate' ca·se is defin~d as under: 
(i) All company cases, 

<ii) Non company cases where total income is over lt~. 1 lakh, 
(iii) Wealth-tax, Gift-tax and Es~te Duty cases wher~ the assessed 

ta.x or duty is over Rs. 20,000. 
According·· to existing instructions Audit parties are expected 
to take audit of only "Priority' and 'Immediate' cases in the first 
instance. Tin1e permitting, they arc to look into non-·p1iority 
cases. 
Internal Audit Parties are expected. to check all priority cases 
not specifically assigned to Special Audit Parties. Special Audit 
Parties, wherever sanctioned, afil~ expecte<.l to check all Company 
cases invol'ting total income or loss assessed at Rs. 25,000 or 
n1ore. SAPs are also expected to check immediate cases of Cen-
tral Circles, Special Circles and other important revenue yield-
ing cases at the discretion of the CIT. Estate Duty cases where 
the principal value of the Estate is over Rs. 1 Iakh also fell 
within the jurisdiction of the SAPs." 

1.71 Organisational set up of Internal Audit in the Inco.mc Tax Depart-
ment is as follows :-

1. l-Icadquarters : 
J\..1cmber CBD'f (Revenue Audit) 
Director of 1 rispection (Audit) 

IL Field Organisation : 
Commissioner of Incon1e-tax 

I.A.C. (Audit) 
Chil.'f ITO (Internal) ITO (Special) 
Auditor Audit) Audit) 

·1 . 7'2 The existing strength of the organisation is as under : 
'~"---- --- ____ , - ··~ ---~-···---- -- -. ~- ~---~·---..~--- ~ ---- --·-~--

Designation No. of sanctioned 
posts. 

lAC (Audit) 27 
Chief Auditor (Partly Group 
A and partly Group~) 30 
lTOs (Internal Audi~ including 
one ADI in the Directorate of 
Inspection (IT&A) 
All Group B 19 
Special Audit Parties, each 
consisting of one ITO 
Crroup A St.!nior Scale 2 
Inspectors and one UDC or 
Tax Assistant. 40 
I ntcrnal Audit parties 
consisting of one Inspector 
3 UDCs or Tax Assistants 
and one LDC 110 

. -·-· ·------·· .. ··--· ------- --·---- ··-----·~-- ··------ ·-----
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1.-73. Explaining the need for augmenting the· nuntber of audit parties, 
the Chairm~n, Central Board of Direct Taxes stated during evidence : 

"The position of ministerial staff is very bad because of various 
constraints. While we have been adding ·the number of ITOs, 
we have not matched it by complementary staff. On account 
of that, we are not able to draft or ~ivert ITOs to serve in 
Special Audit P·arties. This is one of the reasons why we have 
not been able to a~tend to the immediate and priority cases, 
not \o speak of the ordinary assessments which we· shou·td 
take up. 

We have been taking certain steps to see that tl1c working of this 
organisation improves. We have created the post of lAC (Audit), 
some years back. We had decided that in addition to super-
visory work of \he Audit parties, the lACs should thcms~lves 
deal 'W'ith certain category of cases. Because of shortage of 
manpower, we have fixed the monetary lin1it ~Jt a high arnount. 
For \V~st Bengal, Bombay, Tamil Nadu and Gu_iarat, the lAC 
(Audit)'s limit for re-checking is Rs. 50 lakhs. For Delhi and 
Karnataka the Iimi•t is Rs. 25 lakhs. For the tnofussil charges 
it is Rs. 10 lakhs. We have recently mooted a proposaJ for 
adding 22 posts of lACs~ \Vho could re-check the cases checked 
by the Internal Audit Parties. If we are ab1e to get the ))Ofits 
sanctioned, then the position wil1 certainly improve." 

1. 7 4 The Committee wanted to know the precise requirements of man-
,power for efficient running of this organisation and \Vhcther the question 
had been studied on the basis of established norms of work. The Chairman. 
Central Board of Direct Taxes explained in evidence :- · 

''So far as minist·crial staff is concerned., as Director of Manage-
ment Services l had ~tudied this probJcn1 in 1977. We find that 
the ratio of complen1cntary ministerial staff to the ITO., fixed 
in 1968-69, has become out-dated. At that time the quota '"a5 
4.~ pe~0ns for each ITO. Becau~e of the increase in work and 
complexities of l(lw, we find that this quota of 4.3 persons is 
not up to the n1ark. The work study was conducted by n1c as 
Director., Management Services, in 1977-78. The Report was 
submitted in 1978 to the Government. We required n1ore than 
10,000 additional hands. Our requirement should be 9 clerks 
per J.T.O. This study was test checked by S.I.U. 

This work should have been taken up by the Staff Ins~ction Unit. 
But as the problem was vety acute at that time they had en-
trusted this study to the Directorate of Organisation and Manage-
ment Services. This study was test checked and they can1e to 
the conclusion after a lot of deliberation and prohin{! into the 
matter that we required immediately 5 .. 000 c1erks of all cadres. 

The matter went upto the Expenditure Department. They out do\\·n 
our requirement to 3~500. But later on it was thought, that !-·incc 
iile entire staff could not be added in one year, .,it should be 
spread ov~r to two years 1979-80 and 1980-8 t. But even that 
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has not been so far implemented because somehow an impres-
sion was Created, which to my mind, is a wrong impression 
that about 14 la!khs assessees were going out of the tax net. 
\Ve assigned ·the study to the DOMS. They studied the problem 
in depth. They came !o the conclusion that whatever work or 
number of assessees which will go out of the tax net, would 
be more than offset by the number of assessees that would be 

- a·dded normal growth on account of the special effort made 
through Survey etc. Now ag~ we are pushing up the proposal 
for an addition of at least 3,500 clerks. 

The entire shortage that we have worked out is based on a scientific 
study. We have evaluated each and every job that is done by 
the Income Tax Officer right from the issu~c of an Advance Tax 
Notice upto the stage the tax is collected and Recovery Certi-
ficate issued. This comprehensive study is based on that. Jnspite 
of that we have not been able to get the required stati. I was 
saying that we have had in the rcocnt past a nuntber of officers. 
But com.plementary staff has not been given with the result 
that as against 4.3 clerks per I.T.O. we have now got 2 clerks 
per I.T.O. because of tl1e increase in the number of otncers. 
With· that it is difficult for any one to rnanag~ especially \vit.h 
the present complies laws and the mistakes that arc bound to 
arise." 

1. 7 5 Giving his own assessment of the situation, the Fina11ce s~crctarv 
~tate.d :-

"So far as the Income-tax Dcparttnent is _concerned., one of the niat~
rial factors for assessing the requirement of staff is the number 
of assessees and if we analyse the number of assessccs fron1 
year to year we find that it has been going up. It w~1s going up 
in a very limited manner or at a very sn1alJ rate of growth 
between the year:) 1974-75 and 1979-80 but 1980-R 1 shows 
a considerable increase in the number of assessces. However, l 
quote the figures I have got before me. 

1974-75-the number of assessees was 36.37 la~hs; in 1975-76 
i't was 37.96 lakhs, in 1976-77-it came down to 37.59 
lakhs and in 1977-78 it was 39.58 lakhs ~ In 1978-79 
the number was 39.72 lakhs and .in 1979-80 it was 
41.76 lakhs. So it was ranging between 36 to 41 Jakhs during 
these six years or so. The 1980-81 figures which arc available 
show a considerable increase as compared to those f . .)f 1979-80. 
The figure as I have got before me as in February 1981 is 
45.93 lakhs. 

Now, there is no doubt about it that the Government has to look 
~IY sympatbetical~y to the need for increased staff, particular1y 
1n a revcnue-earntn~ department. This need bas also heen 
appreciated because at the officers' level very recently the Gov-
ernment has sanctoined 285 posts so far as Group A i~ con-
cemed-200 posts of ITO.. 24 posts of Asstt.. Commissioners 
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and 61 posts of Commissioners. This is as against the old 
strength of 2210 posts in Group A. So there has been a consi-
derable increase which has been sanctioned very recently ...... '' 

In the light of that it also becomes very necessary that we should 
add ~ the clerical strength as welL 

A study was made and we can very well appreciate the desire on 
the part of ~verybody first to say that thexe is a need for 
increased staff. But it has to be scrutinised and as he hiniSelf 
indicated, it was s.cru,tinised by SIU. At that stage more or 
Jess a tentative decision was taken that the number of posts 
will be increased by 3500 and they should be added 1750 in 
one year and 1750 in the next year because even if one sanc-
tions the posts immediately, it will not be possible to fil1 all 
that number in one stroke. That was the tentative conclusion 
which was arrived at. w·hat I understand is that at that very 
time--more or less at the same time, the Finance Minister 
announced the increase in the exemption limit of-the taxable 
Income ...••. 15 lakhs assessees will go out of the taxation 

. net. So you will appreciate that if this large number of income-
tax assessees goes out of the income-tax net, practi-
cally one has to reconsider what is requiren1cn't of 
\he clerical strength which has been put forward by 
the Income Tax Department. So the Income Tax Depart1nent 
"'·as asked to make that exercise and I am told that the latest 
position is-thaf is what Mr ...... mentioned- to you-that they 
have no\v comp1eted that exercise as to whether the nun1ber 
of assessees whi~h will be going out of the income tax net is 
14 lakbs or it is a lesser number. Secondly there is also tbe 
increase in the number of assessments which is taking place 
which I have just indicated. In 1980-81 theF- was a conside-
rable increase in the number of income-tax assesstcs. Once 
this exercise is completed-1 was told that it has been com-
pleted at the Bo~rd level-it will be clear as to \Vhat further 
requireme1 L of clerical staff is neccssarv. After an~\vcrin0. the 
Ciovernme'it's queries as to the total numher of incorn·~-tax: 
assessees, viz. how many will be going out of the income-tax 
net and b0w many will be added. Board will be :tblc tn put 
forward their proposals. I am sure with the ~upport \\'c are 
likely to ~:.et from the PAC recomn1endation or even he fore 
that .. we ~ '>uld be ab]e to process the case becauc:e th2 Go\'Crn-
ment is ftd1y aware of the fact that there i~; :1 need for in-
creasing the clerical strength including the inspectoral strength 
in the Inc0m.e-tax Department. So we should he able to take 
quick action as soon as the proposal come up from the Board 
to the Government. I am not trving to distinguish thcreb'J· the 
Board and the Government. Still the formaHtirs remain of the 
Board itself putting up the proposal to the Govcnunent e1nd ,[!iv-
ing a realistic assessment as to what their requirztncnt no\v will 
be in the light of t~he fact that a number of Income-tax assessees 
may be going out of tbe net and at the same tin1e taking into 
account the fact that even with regard to thos~ who ~o out 
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of the net, may be there a_~e certain problems \Vhich wouW still 
remain with the lnoome Tax Department-they have to some-
times give them certificates for the income-tax deductions and 
there may __ be certain other requiremen~ of the income-tax .law 
which have to be complied. With. Taking all these factors tnto 
consideration, once. realistics demand comes up we. will try our 
best to see that the demand is met and the orders are issued 
as early as possible. 

One more thing which I would like to mention in this ccnnecticn 
is that the Government as well as the Board naturally will be 
more interested in ensuring that 1nistakes do nvt occur at the 
start that is, when the assessment itself is finalis~d. At that 
very time an attempt has to be made that the nu1nber of xnis-
take.s is decreased. That can be decreased only if there is a 
proper strength of the officers as well as the clerks. ln thi~ 
matter. one can take care of the realistic requiretnents of the 
Income-tax Department at the assessment level. Then, of 
course, the internal audit's work will hecoriJe less. In fact, it 
can diminish as a result of less mistakes oc:urr1ng at the 
assessment level itself. 

I would further submit that even at the internal audit level jf 1nore 
mistakes get detected, then the working of rhe r~\enuc audit 
will get facilitated. This requires strengthening ~Jf the ~tatf. ~, 

1.76 In a note subsequently fur:;ished at the inslaP.ce of the Cornn1itt.cc 
the Ministry of Finance have made the following prcpo~a]s f~'lr ~urgrncnting 
the strength and improving the efficient-)' of the Internal f\udit Organi~a
tion:-

(a) A proposal to crcatc-25 additional posts o! IA(~s (Audit) 1s 
under exan1ination of the Finance T\1inistry. 

(b) The Ministrv's proposal to sanction special pay to the 11-0~ 
working in the Internal Audit set up has not been accepted by 
the Department of Personnel. However, a further attempt v.·ould 
be made to approach the Depart~nt of Personnel at a higher 
level. Without incentive of special pay to JTOs, the .Board i~ 
of the view that the desired efficiency of the ort!anisation cannot 
be achieved. ~-

(c) 'The Director of Inspection ( JT&A) is cvcralf in charge of the 
Internal Audit in adition. he has other function<\ to dischar!!t~ 
A new post of DT (Audit) has just been created to look aftcr 
audit work exclusivelv to enable him to con ex ntratc un audit 
work only. · 

(d) The DT (Audit) would be incharge of audit \\'ark throughout 
the countrv. A11 lAC~ (Audit), ITOs (Internal Audit) and 
-Chief Auditors wi11 be placed under his direct controL 'fhi~ 
step is likely to increase the efficiency of the Internal Audit 
~~. . 
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1. 77. In a furti1er case the Ministry have furnished the fo11<?''"~'ing Ga: a 
regarding th~ number of assessments under Income-tax Act 3.nd other direct 
tax Acts completed the number of priority and imm.ediate cases to bt 
audited and those actually checked by the Internal Aud1t 1from 1975-'JO 
to 1979-80 :- · 
--·--·-.. ---·-----------· 
Year Total No. of Tot:d No. of p1·iority and in1me-

~1ssessrnents corn- di~! te c~·; sr" tel be audited 
pletcd -- · -·-- --·--------- -----·------·· 

-, 
-' 

----------·' 

Nn. of priority % 
r; nd i:nn1edia te ·~ of 

-:::Jses <.:hcckcd Col. 6 to 
Col. 5 
(Total) 

6 7 
--------· ------·-- ---

1975-7" 

1976-77 

1977-78 44,74,-~03 6677•) 

2i7272 

: s.;:~:::~ 
]07! t] 

:'.:lX{)C-,9 

~·J9124 

~7J~?~-:t 

218367 81 ') ... 
238607 77 .I 

29dl59 66·3 

197R-79 39,01/t .. :7 125~41 2 .. ~5514 :'71355 250872 67.5 

l 'J7·)-S0 2 7·2<>1 (' 35~5 ,.') 226532 64.0 

Tn: ~~·1 nJ·~~ ,y· .lhj:~ti ., 1 ~ r · i ·~J by' I !t-.-:·1 J Au tit aJ t:L:r 1 . \ cfft...-ct from 1977-78 t: 
l').~·l-:;.q i~ ;'~ roJ((,,,,.~:--

Ye-;r 

1')77-73 41 .42 crorcs 

)<)7~-79 30 . 52 crores 

1979-S·J r;. ') 7')0 

1980-Xl 

1. 78 The Committee called for details of additional revenue realised by 
the Department as a result of the efforts of the Internal Audit Organisation 
vis-a-vis the expenditure incurred thereon during each of the last 3 years. 
In a note, the Ministry of Finance have stated :-

"1nternal Audit Parties raise objections of under-asscssn1ent as well 
as over-assessment. When the objections of under-assessment 
are accepted and given effect to by the assessing officers, addi-
tional demand is raised whereas when the objections of over-

. assessment are given effect to, they result in refund to the 
assessees. Wben additional demand is raised as a result of the 
Internal Audit objections, it is on par with the normal demand 
raised on con1plelion of assessments etc. No i~paratc fi~!ures of 
collection of this demand are available as this collection n1erges 
with the entire collection made by the Departn1ent. 
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However the date regarding cases in which rectificatory action wu 
carried out on the objections raised by Internal Audit during 
the last three years is as und~ :-

(Rs. in crores) 
Year No. of cases Amount 

Undc1:-assessment 1978-79 28,463 17.69 
1979-80 29,336 21.42 
J9go-R 1 22.96~) 21.49 

Over-a sscssn1en t J97o-7Y 7, ~;s", 3.85 
1979<~\) 6,362 2.92 

1980-R I 4~077 2.gl 

As regards expenditure, since Internal Audit Parties arc part and 
parcel of the Income-tax Department as a whole~ no separate 
figures about the expenditure incurred on them is maintained. 
However, on the basis of the number of posts sanctioned for 
Internal Audit and the atnount of salary rc.Jatable to them, the 
expenditure per annum works out toRs. 1,01 ,77,440. 

The above figure does not include the expenditure involved in travel-
ling allowance and other incidental charges." 

1.79 The Committee desired to know the details of the disciplinary or 
other penal action taken against Income tax Officers and other senior offi-
cers on the basis of audit objections raised t1y the Internal 
Audit during the last 5 years. The Committee also wanted uetui1s 
of the major penalties imposed on different officers following objections 
raised by Internal Audit. In a note, the Ministry of Finance have stated : . 

"On the basis of the information supplied by the Com.missioners of 
Income-tax so far, it is seen that simple warning was issued 
to 25 official of the Department and adverse entry was made in 
the confidential character rolls of two officials. No case where 
action was taken under CCS (Conduct) Rules has been re-
ported.'' 

1.80 As to 'the systetn of follow-up action on the objections raised by 
Internal Audit, the Ministry have in a note stated :-

"After completion of audit of any particular Income-tax circle, the 
audit parties prepare an Internal Audit Report which is sent 
to the concerned ITO to take up follow up action. The objec-
tions raised are also kept in the relevant files of the assessees 
so that wll.enever that case is taken up by the TTO.. he does 
not miss the objections raised. Particulars of the objections 
raised are entered in a register to be maintained by the ITO& 
who have to take the foUow up action, as weU as in the office 
of the ·rAe (Audit). The ITO (Internal Audit) and the ITO 
incbarge of the Special Audit Party are made responsible to 
pursue the follow up action o~n the objections raised by the 
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parties with the concerned ITOs. The lTOs after taking reme-
Oial action are expected to send compliance report to the lAC 
(Audit). If no such compliance reports are received in the 
office of the lAC (Audit) within three months, the matter is 
uiken up by the lAC (Audit) with the concerned ITO and 
the Range lAC. 

The objections raised are divided into two categories, n1ajor and 
minot, according to the tax effect. Objections having ~ubstan
tial tax effect are categorised as major. Every month the ITOs 
have to send a report regarding the disposal and pendency of 
the major objections raised by the Internal Audit to the lAC 
(Audit). On the basis of such reports the lAC~ (Audit) pre-
pares a report and furnishes the same to the err. Director 
of Inspection (IT&Audit) gets such monthly reports fron1 the 
Commissioners which depicts the pendency and disposal of 
major objections in each CIT's charge. On the basis of th·~se 
reports, monthly reviews are issued by the Director of Inspec-
tion (Audit). These reviews identify the Commissioners' charges 
where settlement of objections is lagging behind. Where the 
performance of any charge is very unsatisfactory, the Member 
incharge of Audit in the CBDT take up the matter with the 
concerned CIT. The same procedure is followed in regard to 
settlement of minor objections where the progress ir.; n1onitor~d 
by the DI (Audit) every three months after getting the reports 
from the CITs who in turn that the reports fron1 JTOs ur~dcr 
them. · 

In order to have control over the scttlcn1cnt of Internal Audit obiec-
t'ions bv individual ITOs., the Comn1issioners have been asked 
by the Board vide their Instruction No. 1400 \.l:lte(l 25th June .. 
1981 that they should make a monthly· and quarterly review of 
the disposal of major and Jn.inor objections respectively ITO-
wise under their jurisdiction so dlat they rnav be able to locate 
the IT Circles in which the fo1Jow-up action is lagging behind. 

Settlement of major Internal Audit objections forms part of the 
Action Plan. According to the Action Plan, arrear ma_ior ob-
jec\ions (i.e. objections brought forward on 1st April) are to 
be completed hundred per cent and in r~~gard to the curr~nt 
objections (i.e. objections rais·~d dur~r:g the year) t'he target 
is 50 per cent. The propress rnadc in reaching the targets is 
reviewed every three months at the Board level." 

t .81 The Committee enquired whether the Department• had analvsed 
the nature of obiections raised by the Internal Audit Organisation in diffe-
rent charges and circles with a view to identifying the types. of ntislakes 
g:enera11v detected. The Committee also desired to know whether any and 
if so what remedial actiC'n had been taken on son1e of lhe glaring case~ 
during the last three yean. The Ministry nave In a note, state<.! : 

"Director of Inspection (Audit) has to conduct inspection or audit 
work in various Commissioners' charges. Durin!! such inspec-
tion~. he makes a review of the quality and type of obiections 
raised by the Internal Audit. On the basis of such inspt!ctions, 
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if it comes to the notice of DI (Audit) that some mi·stakes of 
a particular Jype are re.curring frequently, he orders a review 
of assessments involving those points .. Some examples of such 
action taken are indicated below :-

(i) In order to put a curb on avoidable payment of interest, in-
structions were issued by DI (Audit) on 7-7-1976 that In-
terna~ Audit snoulil bring to the notice of the Commissioners 
of Income-tax concerne4 all instance of avoidable payment 
of interest Under Section 214, 243 and 244. 

C ii) Instructions were issued on 12-10-197 6 by ( IT&A) tl.at in view 
of the chapge in the rates from the assessment year 197 4-7 5, 
the Jntcrnal Audit while checking- the cases of HUFs should 
find out wnether any number of the HUF had taxable incomcl 
we-alth and whether the correct 'Lax rates have been applied 
in case of such specified H-UFs. 

(iii) ~fhe Director of Inspection (I'f&A) issued instruction <)n 30th 
IV! arch, 1 Y77 that intcr~1at Audit should carry out a general 
r~'vic-,\-. uf i~~c •. n-r~ct aiiCl\V~.!1Cc of development r::bate in the 
..:J:e ot l.::\itlc !\1111s. 

( i~:) \\ i:.~1 r!1~(·r f1 pjn as~~'"·~L~n1~·nt ycQr j 975-7( .. Sl~para!~ ~xcn1p-tion 
g~vcn ir1 rc"p·.::ct '-)f agric:Jhura} ht~~d for \Vcalth tax purposes 
\\· .. 1s ,~·ith.Jr~P·.·n ~:J1d 1inkl~d "i:h \.' !s~in~ cY.emption in fL'SP\.~ct 
or ~ pccif1c..J f1:l~;nci:::} as·SCt''. ~in~..:· :.! Ptln1ber of cases \V\?fC 
dcl'""'C!t'd \Vhcr~ this ch~r~r.e ;.;1 ia\v had b~cn 0-..rcrlcokcd, in-
stru.:tinn, 1~\'l'!'C ~surd hv-fJ!:-cctor r.f Tnsp'-'l"ti~:n ( IT&Audit) 
on ~2nd ~~ CiV\."il1hcr. I 978 h.~ rro-· to ~V('iJ su~h mist~kcs and 
fer T 1t..·rnal Audit to check this point. 

(v) !)ir~·ctor of l11~p·:..·c•ion (1-r) i'',sucd ~1 circular nn 17th Octohcr, 
197~ th:1t JT()s and lntci·:lal l\udit parti·:s should be on the 
~~Jard tn det~:ct and tax l.il·cm~t' ~:rifts nl::?ntioneJ in section 
~ ( 1 ) of tile Gift Tax Act, detai!s ... of ~ .... /hL.:h \vcre mentioned 
i !1 t h ~- c· i r c u ' n r. 

(vi' L·-·<~a~ r.-:J:~itiun r, ~~:1rdin!~ <~s~cs~abj!itv of club-. of \Vca1th-ta~ 
v..r~~~~ clarified b\.- I)!rcch.Jr cf Jnsnc, ... t!~~n ( JT8!A) vide Circular 
dct':d 11th Dc.':cn1her. 1978 so that corrective action c~~ul,.f 
be t :tk~!n by the field officers. 

(yij) -~ c: 3 re'lllt f')f the anlcndmcnt nf the \\'ealth . rax Act In 
1977. the mi'1in1um exemption Ji'1litcd in ihc ca~c of indiv~ 
duals and HL1Fs \va~ made the sarnc vi1. Rs. I Jakh. As n 
rr~ult nf this chan.l!e. a lar_ge nurnb~r of HlfF~ which were 
not liahle i.O f'J\' w-r \VC~L' hr.H~0~11~" Ji~hle tn taX for the 
fire:~ tir:11? frnn1 1977-7R. The- I nternCll t\uriit \\'as a'\ked bv 
DJ ( JT&l\ndit) in hi'; Circu1ar d2t.cd 29th December, 1977 
to hring to the notice of th~ ITOs the orni()sion to tax such 
Ifl.JFs ..... 

The ahnvc exatnp1cs C3re o·nJv illustrative and not exhaus-
tive. The ahovc steps were taken with a view to ~cr that 
tvn!~S of mic.t~~~.c .. ~ not!cecl ~:r't~ cnrrc'~tcd '.vhcrcver dct·~cted 
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by lnt\;rnal Audit and s~condJy tc alert the other ITOs to 
avoid sucl! rrtb.takes. 'fhe Annual Internal Audit Report which 
is brought out by Director of J nspcction ( l'l&A) also incor-
porates ~on1e of thl.! in1portant major objections raised by 
1.ncrn:.1l Audit, for the ocneht of t11c personnel working in 
the lntcrnal Audit as wcJl as o1 the assessing officers." 

[~.;(port and I nzport l~·:.uning of Fl:J?A C~o1npanies 

1.82 Referring to the reply furnished to the Con1mittce in October, 1 ygo 
(vide pa,ra~ 2.1 J at!(.! 2.12 of the 2Sth Report-Seventh Lok Sabha), the 
l.~on11nittec wanted to kno\v if the hgures or I orcign _capital in India had been 
computed for the yeaa-s beyond 1973-74 and if so w·hat was the annual ac-
cretion to foreig11 capital in India during tach of the last 5 ye~s. l'lte 
Dcpartn1ent of I~conon1ic AilaiP~ stated in repJy that the Rcst:rvc Bank had 
since compiled the data tor the period cnJing 1975-76. 

1.83 In a letter written to the Governor R·;:,crv~ Bank of Jndia in 
J anur'\fy, 1 Y81 ~ the f'inancc Minj~tcr point~J out that the latest data available 
in rcsJJ·~ct of foreign invL:~.trncnt itl ln~i'-! jJ~rla1ns to 1974. ~rnis infotmation 
to rny mind, appear~ to he quite inaJequatc fo-rth(: purpose of policy decisions. 
As ftn·cign inveslin·..:ntr, i~~ 'j 1 irnport~lllt p:..~llcy ar~~:.. J shall be g.rat~ful if the 
Reserve I.lank ni' India could arri}ngc tu upJat~· ihe prl·~cnt i'ntorn1ation 
and take other suitahh.: step~ to ensure thi~ on a c~)ntinuii16 bd.si~. 

J _g4 In hi.·, reply d:.ttcJ 23rd june, JL)~) 1 the (]u\·crnor. Re~~rv~ Bank 
of India stated :---· 

HThc Rcs~rvc Bank conduct~j full cen~u~-. of fcrcign as~~t~ ar;d lia-
hilitic~ .a.s on June 30, 194g ar~d D\..·ccmbt:r J 1. 1961 ~1nd for 
the intcr-ccn:.u~ pcricd' made ar.!1U~~~ estin1atcs frorn annual 
reports fil·~d hy cntc:prisc~ having r ~L ~·!gJ.l invcstr~Jr·_·nt. \; ith the 
coming into force ot the Fur~ign Lxchang: P~~guLtli··n ;\ct. 
i 974 ( FE:JZA) prescribing Ina.\inlUJ ~ fun:ig11 :,harchol,~ing for 
diflcrc1~t idnds of cnt~rpns;.:·~. the attnual _reporting h~ enter-
r--1·:-c-'": ~- 'F, hc.comc increasingly uns~~tisLactt.1ry. \vith th, r~sult 
that rc:tsunably rcliabi~ dat~ on outstandi 1g forei!;n i1P. ·'\tnlent 
have not become availabl~ for the p~riod ~ubscqucnt to 1976. 

l~h: FERA marks a \\'atcrshed in the area of our foreign 
investm-ent policy. A~ the dilution of foreign ~hareholding in 
accordance with the iFER.A provisions is now nearly completed .. 
the present is, in my view, an appropriate time to organise a .full 
cen~us of the countl)·'"s foreign assets and liabilities. Such a 
census would provide bench mark data for preparation of annual 
estimates for subscque'nt years. Accordingly. I have instructed 
the Bank's Economic Department to conduct such a full censu& 
with March 31, 1981 a.~ a reference date and compile annual 
estimates of foreign in~stment in India thereafter drawing basi-
cally on the information availablt: with the Bank's Exchan~ 
Control Department." 

1.85 In reply to a question, the Departn1cnt of Economic Affairs have 
informed the Committee that ~ince 1970 the foreign investment policy 
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of the Government has been t.hat while foreign i'nvestment and collaboration 
will be allowed in certain areas where indigenous technology is not avail-
able, no permission would be given for issue of ufree shares'' either agains.t 
import or services and sin1ilar ndn-monetary supplies. Thus., there could 
have no non-cash inflow 3$ far as foreign investment is concerned during 
the last decade. In dealing with foreign inve&tmc·nt in the country the ques-
tion of non-cash outflow would not also arise. A statem·ent showing the re-
mittances made to foreign companies on various accounts like dividend, 
i'nterest, etc. i~ given below:-

'-f)tatement showing re1nittonces made by foreign contpanies 
(Rs. in crores) 

Year Protits IJividends Royalty Technical Interest Total 
know-how 

--·-- --- ~ ~-- ------- ------ ----~-·- -· --- --------· -- --------- -·---- '~----~--- ··- -~' .. ·----

1965-66 13.50 19.40 2.95 6.6M -1:!.R1 

1966-67 14.47 :!8.7i 5.) 3 10.43 5X.XO 

1967-68 15.95 ~2.70 4.32 14.68 67.65 

1968-69 i~.96 30.25 4.78 17.97 65.96 

1969-70 12.7~ )1. 41 5.80 l 3.05 9.2H 7~.2h 

1970-71 13.12 43.4S 5.23 20.63 l2.80 95.26 

1971-7~ 9.94 ~~.87 5.86 13.90 12.13 XO.?O 

1972-73 15.~4 ~9.08 7.33 11. 3~ 15.60 ~x.~g 

1973-74 21.91 _,7. 51 (l. 21 ] ··~.08 16.~7 95.9X 

1974-75 7.19 18.46 S.46 12.56 36.70 ~3.37 

1975-76 20.36 24.84 J0.4lJ 25.66 24.65 ]()(,. 00 

1976-77 19.30 4~.47 15.8~ .~7. 80 25.11 146.65 

1977-78 10.13 6~.01 19.50 28.14 2~.70 14t> . -l>: 
.. ----- ·-- -- ----~-· ---------- ---------- ~----"" 

1.86 Jn a further note giving ~he latest position about collection of data 
of private investment in the country, the Ministry of f·inan~~ have stated 
that the Reserve Bank has ~ince taken action to compile data, with r~fcrcnce 
to the documents available with its Exchange Contrul D~ptt. A ,:)tatcment 
is attached showing the names of all FERA companies currently operating 
in the country. It shows the paid up capital of the~ comp'anics an<.J the 
share of non-residents (Appendix-!). 

1.87 It has be-en further stated : 
"With reference to the basic data contained in this statement, the 

Bank would regularly update ~e information taking into ac-
count approvals given for ~ale of non-resident sh.a,rcs, transfer 
to other parties, disinvestment, etc. Data regarding remittances 
are uptodate to a reasonable degree. For any individual cotn-
pany there is a complete record of a)l remittances a~nd can be 
depended upon to take any decision rc~ating to tha.J. company or · 
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p.roblen1. The Bank is also engaged in a 5~tudy of FERA com-
panies and this would deal with : 

( 1 ) Impact of FERA process ; 

( 2) Impact on the capita) market ; 

( 3) Impact on foreign exchange with reference to inward fiows 
and outward remittances. 

lt is anticipated that this study will be available within six 
months. 

As for non-FERA companies and the share of non-residents 
a,nd other outstanding liability like loans, ~uppliers' credit, etc. 
the Bank is taking steps to bring about quinquennial Surveys as 
is the practice with certain other Central Bank in the world. 

While every effort is being made to in1prove the data base 
to facilitate policy forn1ulation, we could also ~c note of the 
i act--as clarified during oral evidence-that foreign capital 
forms. a very small part of our industrial structure and invest-
tnent. Moreover, poljcies governing foreign collabor~tion/in
vestment are decided \\dth ref~rcnct: to norn1ativc criteria like 
indigenous technology development, promotion of exports etc.·· 

1.8~ Referring t~> the Ministry~s reply that there \\·ould be no non<ash 
inflow '.)f foreign capital during the last decade, th·~ C.ommittee enquired 
\Vhethl·:· issue of bonus capital did not fall in thi~ catt.:g~ry. The Committee 
further enquired about the an1ou at of bonus capita.l j;,sued by FERA com-
panies ~~.incc 1970 and what \vas the highest percentage of bonus capital 
in a r:·r:RA con1pany. In a note, the Mini&try have stat~d that since 1970 
the po 1 ;~y of the Govcrnm·ent is not to approve issue or free sh.31es'. By 
·free ~;1arc' it is n1cant issue of shar~s for ilOn-ca~h ~onsiderations like 
'good\\:11', supply of equipment, spares or know ho'wv services. No s.hare is 
allo\vcd to be issued against provisions of these scrvice~fsupplies. A bonus 
share is not a "free share' in this sen~. Bonus shares are allowed to be 
issued against the rcservcs--ca~h reserves-of the company subject to the 
issue conforming to bonus guidelines. The cash reserves al~ belong to the 
shareholders. In the normal course a company could have declared a higher 
dividend and these could h:a,ve been allowed to be remitted in the case of 
non-res-idents. Some companies adopt a dividend declaration policy which 
permits them to plough back a part of the profits after tax. The issue of 
bonus shares will therefore have to be seen as one against deferred dividends 
and not ~s 'free ~ares'. · 

1.89 '"fhe statement given below shows the number and value of bonus 
issues approved for all companies in India showing separately the number 
of tFERA companies and the value of the bouu& shares approved. The highest 
bonus share was issued by M/s. Abbot ~boratorics in 1979' .. The company 
was allowed to issue a bonus ~hare of Rs. 79 lakhs against the then existing 
equity of Rs. l lakh. The company had not declared any bonus during all the 
years since its ~ablishmcnt in Jndia. and had been keeping the amount as 
reserves. -~tol;.-... ~ •. J 



Approl'als zran ted for issue [>_(Bonus share.': to "'on residents durin~ the .Yesrs fr(Jm 1970 to 
1980 h.v the controller of Capital Issues 

( Rs. in la:khs) 
---------- . -------- ··------·-----..- -------------·---·--·----

Ye3r (All cnn1p.~nies) 
Tot~l Bonus t;.;ues 

S·.l nctioncd 

'Total Bonus Issues to 
FERA C-o1np~1nies inclu-

ded in Coltunn 2 

1970 
1971 
1972 
1973 
1974 
1975 
1976 
1977 
1978 
1979 

1980 

No. 

2 3 

162 

11'1 .__ 

93 
151 
17·~ 

23i 
:!3·+ 
26J 
~55 

-- ---------~---·~-----------

4{)57.29 

4J19.0i 

.'3H5. (};, 
6021.7:. 
747S.7q 
7786. q:: 
1.:!262.2<) 
12\HS. 7X 
9990.09 
8764.62 

1:.! 6~. 59 

Nl). Atnount 

4 5 
- -·-- "-----· .... ~---

21 (l·~. 25 
2A) c,94.46 

J 5 7R4.55 
2.1 ~79.60 

14 17'J6.81 
32 S~3.2(-; 
,.., 
_)_ 201,~. 7·1 
32 2'131 . 80 

.?.4 2901 .45 
2) ~09.8g 

27 ~0~~). (, 7 

1.90 The Committee enquired as to what extent such bonus issues con-
tributed to th~ increasing ren1ittanccs abroad (total rose from Rs. 43 crorea 
in 1965-66 -to Rs. 1.48 crores in 1977-78), particularly under the head divi-
dends (Rs. 68 crores. for 1977-78), the Mi'nistry have stat'"~d :-

"Issue of bonus shares will no doubt i'ncrcase the rcn1ittance on a.c-
count of uividend to the extent of the increa!!~ in the value of 
non-resident shares. The percentage of non-resident holding \\'iJJ 
not undergo any change. J t is however dijficult to correlate this 
to the trend in dividend remittance during the period from 1970 
to 1980. The increase could have come about on other accounts 
also. The total remitta,nce of Rs. 43 crorcs in 1965-66 inc·Juded 
a sum of RS;. 19.40 crores on account of dividends. In 1977-78 
while tlr-:! total remitta'nce was Rs. 148.48 crores that on account · 
of dividend was Rs. 68 crorcs. The whole increase cannot be 
attributed to issue of bonus shares-. The increase is partly due 
to investments approved. From about 1974 has FERA pr,ocess 
started to operate and Branches began to get themselve~ con-
verted into Indian companies with permissible non-resident 
holding. l"'he rcmittan~ on account of profit declined while that 
on account of dividend increased. Another factor was that in 
July, 1974 there was an ordinance restricting dividend declara-
tion and this was lifred on 6th July, 1976. In view of this the 
dividend& during 1974-75, 1975-76 and 1976-77 were depress-
ed and the lifti:ng of the restriction on dividends tended to 
increase the dividend during 1977-78. The increase of divi-
dend of Rs. 68 crores would hAve to be seen in the light of all 



these factors and cannot be au.ributed soJely to issue of bonu& 
shares.'' 

1.91 In reply to a question rcgardi'ng thL· •n~asur~s devised by the 
Ministry of Finance to monitor the teml& of trade (as being favourable or 
adverse to the country) in so far as they relat~d to oper~tions of foreign 
knowhow invested in India especially by foreign compa'nies the Ministry 
have stated : 

"The concept •terms of trade~ has a ~pecial connotation in dealing 
with the problems of internati~f!al tr~de. G-enerally it refers to 
the unit value realisation of a oow1try for its exports vis·a vis 
the value it has to pay for jts imports. ln deating with the 
problem& of developing countric~ otten the point is made that 
the 'terms of trade' are adverse meaning thereby that while the 
unit vAlue realised against primary commodities have tended to 
decline, the value of n1anufacturcs imports is going up more 
than proportidnately. ·rhis concept Inay not have a direct bear-
ing on the issues of foreign inve&tlnent and import of technology. 
Developing countries are not exporters of technology though 
some countries like India have been exporting some amount 
of technology to developing and also developed countries. The 
volume of exports and imports of technology .31e not of the 
&ante magnitude nor comparable. 

·rae question therefore will have to be viewed as one con-
cerning the policy adopted by the Government regarding im-
port of technology. We are not dealing in a competitive market 
and technology market is said to be 'oligopolistic' in nature 
i.e. a .few sellers in the market handling a proprietary product. 
Policy of the Government is to deal with cases on merits. Our 
preference is for outright purcha~ of t~chnology. If necessary, 
we will allow licensing arrangements providing for payment of 
recurring roya,lty. Where technology is closely held and cannot 
be obtained except on the basis of equity participation minority 
participation is allowed. Each case of import of technology is 
examined by a Technical Evaluation Committee consisting of 
repre&entatives dra\\·n up from various Tcc.hnic~l,l D~partments 
in Governn1ent. The T.E.C. considers proposals in the light of 
indigenous R&D availability and with reference to the reason-
ableness of the terms proposed. It would thus be seen that the 
present procedure provide.s for a check of each it~n1 at the time 
of aeplication. For renewal of coll;tboration also a sin1ilar and 
detwled examination of tech,nology assimilation, etc. is under-
taken. By the very nature of the problems it would be. difficult 
to have system of monthly or annual checks or n1onitoring."' 

1.92 UDder tile pro\'lsloas of Section 80-J of the Income-tax Act, 1961, 
where file 11051 total laeOme of u assessee includes any profits and gains 
derl•ed from a newly edahUsbed Industrial undertaldnfi. the assessee be· 
come. eatltlecl to tu reBel Ia reaped of such profits od p.ns U!lto six per 
eeat per unum of the aaplfal employed Ia the industriul und(\rtoldng in 
resped of the previous year relevant to the asse.~sment year. The method 
of eOBipllfatlon of eaplfal employed for the purposes nf ~dicn 88-J Is 
27 LSS/R 1 --4 
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prescribed in Rule 19A of the Income-tax Rules, 1962. According to 
~ Rule, the capital employed in an indu~trial undertakin~ would b~ ~he 
value of the assets (on the first day of the computation period) of the under 
Ulking less the borrowed moneys and debts owed by the assessee on tbat 
ihJJ. lJn~ortunalcl)·, thl' language used in Rule 1.9-A is such that lt lend~ 
Jtst-lf to an interpretation, not exactly in consonance with the sel1ion. 

1.93 The wordings used in Rule 19A suggest that for dL't~rmining the 
"capital employed" in an industrial undertaking, the •·aggregate of the 
amounts of borrowed n10ney~ and debts owed by the ass.cssce" has to be 
deduclcd lrtHd the "·aggregate oi· the anwunts representing the vnlue of the 
~1ssf'ts . . of the uudl'riakitig••. . 'fhu~., although the assets are relatable 
only to aa un~ertaking, the bonowcd moneys and debts, guin.[~ ~tricll)' 
by the language of Rule 19A, can be interpreted to mean the t'ntirc d.t~bts 
of assessee. Therefore, in cases whtre an as.-\Cssee has more than one under-
taking, his total debts relatable to all the undertakings are liable for deduc-
tion from the assets of the newl)' established undertaking. Even though 
such an interprctntion '''ould h:ad fo absurditj', the fact rctuains that the 
language used in Rule 19A l\'as sllsccptibli! of such interpretation and that 
plea ,,.~~ in fact raised b)· the Department· b£i.ore the Bombal lligh Court in 
Indian Oil Corporation V s. ITO. Apparently the distinction between the 
l:OiiCl'pt of cspital entplo~·cfi· in an :ndustrinl undertaking in contradistinction 
to the capital e1nplo~ l~d b~- an assr~scc-admitted by the Mini~try to be 
t\\·o di~tinct conce)Jts-h~ld not bc~n dul~· considered while franting the 
Role. 

J .94 The. Bonlb~·~· lligh ('ourt. in the ca~·c of Indian Oil Corporafon 
Ltd., \'s. S •. Rajagopalan, ITO and others (92 I'I'R 241) pointed out the 
absurd proposition (·inherent in the scheme of Rule l9.t\.. rrhe 
Co11rt inter alia observed: 

"AC first look sub-roles (2) and (3) appear to provide tlaat Iron• the 
~CJ$·1c ,·alu~ of the a~- .. ~ts n[ r~ach Wldcrte~king th~ aggrt·g.ate 
of the liabilities of asse~ shall be deducted. The assessee in 

- this case ow·ns 4 industrial undertakings. The result of su cl1 
interpretation would be that from the assets of each indush ial 
undertaking the entire borro\\ings of the assessee in r4.•specf ot 
aU the industrial undertakings are to be deducted for ar•·i~ ing 
at the capital employ-ed in an industrial undertakinJ!. On the 
face of it, this is an absurd proposition. lf you "·ant to arril'C 
at the capital employed b~' an a~sessce in a particular industrial 
undcrtukinJ!, ~·ou cannot arri\'C ut it by deduct!n~ frotn the 
asset~ at· that part;':ula.r tindertak·ng the liabilities not only of 
tbat industrial undertaking, but also of three other industrial 
u.DOeftakings. This is mathcmaticaUy aMurd." 

The Bombay High Court had further stated that fur a reasonable inter11re-
tation of sub-rule (3) the words "in respect of the industt·ial undertakin~ 
in which the capital employed is to be computed" should have bee.n add.ed 
after the words ''borrowed moneys and debts due by the asse{.;see. 

1.95 The Committee consider that the Bombay High C«!~•rt h~d cleaJy 
brotiiPJ!t out the drafting error in 'Rule 19·A(3) and after the judgment had 
beea accepted by the Department as corrt'Ct interpretation of thr J~slativ~ 



45 

in~ntion, the rule should bave been suitably amended. ~rhe Chairman, Cen· 
.,,·-al Board o.t .JJJJ'(:Ct 1 axes aU.ruU.cd in cvtuen~e that tb•s lVHS a lap~e on the 
.part oi the Department and a clariticatory amendment should have been 
·brought forward soon after tbe 10(.; case was decided by tJtc Bombay High 
t:oun in 1973. 1n ~t, the Commitlee find tbat c\'en whe11 S4:ctioo 8U J 
ui the lnd uu Jn(omc-tax 1\ci, 1961, ~~ an1cndcd in 19MO rctro~pecHvely 
\\'itb efte~ct irom 1 April, 1~7l, to incorporate the prov .. sion.s of rule 19 A 
In lhe Act itscJi, tbc Dcpau·taueut did DQJ take ihc opportwlity of maiWlg 
*uitable dumges in the wording of Rule 19A for making the Ineaning cl£ar 
and unambiguous. Thus, the dratting Ja,cuna in Rule 19(A), which had been 
adv£rscly l'onJnu!ntcd upon by the 8omba}· l.liWt Court .u IOC case was 
allowed to creep in tbe amended soction 80J as well The Committ*!e are 
anguished that the lloard should take upon itself the task of implementing 
~orrect intent of Parliament through circulars rules instead ol· bringing 
necessary amendments to the law in time before the Pariiament. Clearl)' 
the attitude of the Board as fur as franti~ of Rule 19 A is conceincd was 
nt.~ative in w fai as the Board admitted· that a part of ftte prov.sion of the 
Rule "·a_, ~,gainst the Section itscli. ] he ComntiUee di~approvr the attitude 
of the Bo.-d and at this stage can only emphasise the need for more care 
in bringing lor,vat d necessar~· amcndn1ents ~n the main Act or the RuJes, 
'"·hen~\'Cr authoritative pronouncement~. are handed down hl tht; Courts in 
lbc country and In which it is felt that there have been drafting errors. 

1.96 · fhc inh~I"pre(ation placed Ol the l~on1ba~ lligh Court on the pro-
,·is·on.~ of Ru':c l9i\(3) to the effect that "·hat was to be deducted in the 
computaHon of cap.;tal c1npJ~·ed in the industrial undertakin~ was the 
~.ggrt''!atc antount of the oorroll·cd monies and debts O'ft'ed b~.- tJ.~ assessee, 
n·as ~t ~~cptcd b~,. tht! Board and an instruction to that eflect \\'aS issued on 
15th 1\·1.ir~b, 1976. l'hc f'oJnnliUct· \\·ouJd rt-commend that '''hen sucb 
instrul1ions are issued by the Board to the field staff follo\ling the judge-
tncnt ol· n ( our t gi,·ing a particuJar intcrprelatiun, the in~lructit,ns should 
be ~uitabl~· embodied in a 1;ublic node,~ for the inlolnuttion aJld J!Uid-ance of 
the ~t~ncrnl publ c. rfhe wordin~s oi Rule 19 l\(3) hD\'C bl1 CI1 embodied in 
Section HOJ \\'ithaul tnaking an~· cha~~~c and vrithout cxp-:il· tt~· nddinJ,! the 
words "in respect of the Industrial undertaking in l'··hich the capital e1npln)'· 
edisto be computed" implied b)· the Bomba~· High Court and the i\Jinistr~· 
ut· f~i!Jancc ha,·c expressed 1111 opinion durinu. c,·idt•ncr (hat lbc Bomba}~ 
High Court decision ''would be very much applicable" to the pro,·ision made 
in the Section also. 'The Committee would, therefore, recdmnJcnd that a 
~uitable public notice bringing out th.c position ~.hould be h•.,ucd el·en now . 

. 1.97 . Section 80J ba~~ the b1x ho1ida~~ relit\f un the h~3p!h1~ cntploled''. 
In "·orking out th. ~ capital t.~mploJcd. Ru~c 19 .. \(J) pru\·id~d i'n effect for 
the cxcluNion ol· borrowed capihd. Since th-.\ St'c.~on •A~c!~· llict not mnke 
an'' (Hstinction bct"·c(.•n the O\\'Dcd capital ,.nd: or the horn)\~·~'d capital, the 
(:alcuttJ lli.~h ('ourt, in (·cntur~· f:nka IJtt \-' s. rro dc..:i Ji:d Oll 29tb 
Apr] 1976, ht!ld Chat l{ule 19 ,\( 3) in ~-o far ~\ it d~ rcr&cd exclusion of 
btJ.-rO\Vt.'d c••JJital ''as ulh a- ,-~res.. beinc be~·nnd the pn~' t'!' ~~f rule mak· 
ing authority. This view was subsequently followed bl 'la·.trns . .-\llahBbad. 
Pun_iab and J fnr~·a:ta lliJ:h (:ourts. ·rhe .. \ndfu·~l I'rndl'~h and l\fudh~a 
Pradesh mp Courts, hOll'Cver, took an opposite view Blld upheld Rule 
19 A(J). The d'-!cisions of tht• fortncr J!roup of l(;~_:h Courts~ '''ere not 
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a«epted by the Board aDd the Board issued IDstructioD!\1 in February 1979. 
stating that tbe ... adl'erse decision were beinl contested''. The Department 
also diret..ied th~ !:l'.Os to continue to follow the existit12 dcpart·mental vie\\' 
tiD such time as an authoritative pronouncemen·t on the subject was available 
from the Supreme Court, subject to the recovery of tax raised in asse~ 
ment orders not being enforced within Calcutta, Madras and UP chiiiJes. 
Ia 1980 the relevant portion of Ru·le 19A(3) was incotp(lrated in Section 
80J lflelf retrospectively from 1-4-1972. 

1.98 The l~ulcutta High Court struck down the rule in 1976. The Madra~ 
lligb Court followed that dec~sion in 1977. Apparenl.ly, it was at that stage 
that t~ departJnent had to decjde between two courses--either to contest 
tbe decisions in appea] or to amend ihe Act to get over the adver~e de£i· 
sions. 'fhe department opted for the former course and went in appeal 
before the SupreJnc Court. While, however, the matter was pendin~ before 
the. Supreme Court the department. in 1980, proposed a retrospccti·\e 
J1mendment Co ·the Act to get over the ad,·erse decis:ons.. l~he Committee 
cannot but obsen .. e tbat ha.l·ing gone lo tile Supl'cmc Coal"t, Lt '"as not proper 
ior the depar:ment to atte1npt to pre-empt the decision of the lli~hest Com1 
Ia this manner. 

1.99 The Committee consider that a r.etrospectivc amendntcnt of a 
substuntial nature gil·cs rise to important questions of propritAty in so far as 
it usettles settled cases and defeats rights acquired in good faith. In this 
coDDedion, the Committee would recall the observation n1ade in para 
10.10 of their 34th Report (1980-81) to the effect that while proposing 
retr~ve legislalion Government needs to bear in miud that it is Ukel~· 
to cause hardship to honest and WISIL.~pt.~ting assesset!4j and is also apt to 
ad,·ersel)'· affect the cred bility of the Government. 

1.100 The Conunittee have been given to understand that one of the reasons for proposing retrospective legislation in this ca~t: was that ·'the . 
prospective appJicldion of •he propo~cd amendment was estiJuuted to rt~suJt 
r.n · subshtntial loss revenue~\ 1"his reason in~ appears to be an after thought 
in so far as the representative of tbe Central Board ot' Djra:ct "faxes had 
tc··tified before the Committ·ee that llhcn the provisions of the Finance BiD, 
1980, were being processed no estimate was actually made of the likely loss 
of revenue if the vie~ taken by certain Courts was ultimately upheld. It is 
onll in answPr to the Committee's sp·ecific enquiries that the Ministry of 
Finance bave now ascertained that a total amount of Rs. 45.41 crorcs had 
been paid as tax by the assessees who have been di~putinJ! their liability 

-before tbe appellate authorities during the years 1970-71 to 1979-80. If the 
Calcutta lli~h Court vie~· were upheld b~r the Supreme Court only tha.t 
part of aforen•cntioned amount of . tax related to this issue and only 
in respect of the assessment years 1972-73 to 1979-80 would became 
refunduble. Parliaml·nt were not :nformed that the ma20itude of the problem 
in tcnns of the rc,·enue was .not ''er~ subs·tantial for whi4.:b retrospective 
amendmeat was made. 1be Committee are distressed that for the failure 
tn furnish full facts and fif'lres to the Parliament relevant to a retrospective 
amendment of a fiscal statute a '~s..~mate', and not coiTect calculations, 
easil,· po~iltle" "·er(! made. ThP Commitfer consider thaf Gol'ernment 
should avoid proposine retrosoective amendment to fh~ Income-tax 1&.\l' 
llllleu the clraftiDR eJTor Is manifest and the loss of revenue Is suh4itantia1 



47 

as to justify retrospective amendment. Further, such ameudment must be 
made M the earHest opportuDity. The Committee urae that the revenue 
bdpljtations should invanably be gone into in such ca~cs and clearly indi· 
«:at~d to the Parliament in the legislative proposals in future.'' 

1.101 The Committee ti~d that 987 assessees in the £orporafe sector 
amd 355 assessees in the non-corporate sector have claimed relief under 
section 80 J but hal'e paid the disputed tax amounting to Rs. 44.49 crores 
and Rs. 0.92 crore respecti,reJy during the period 1970-80. The number 
of o~~cssees who have not paid tbe disputed tax since 1970 is 7 48 in . the 
corporate sector and 177 in the non-corporate sector and the amount of 
disputed tax is Rs. 65.52 crores and Rs. 1.08 crores respecti,·ely. The 
1natter being sub judge, the Committee would not like to express any opinion 

. on the issues involved in the cases before the Supreme Court. The Committee 
would ho,qever like to be informed of the decision of the Supreme Court and · 
implications in regard to tbe .relief admissible under Section 80 J. 

1.102 The Committee find that tax holiday provisions were introd~ed 
in 1965 ll'hen Chapter VI A, consisting then of four ~ections was added to 
the Income-tax Act and it gave reliefs not by l\'ay of rebate of tax at the 
average rate of tax but as straight deductions from total income. ~lany more 
reliefs have since been added and the Chapter now runs from Sections 80 A 
to 80 VV. The total relief of tax under all these se.ctions of Cbaptt.r VIA 
was of the ordtr of Rs. 66 crores in 1977-78. In 1978-79 this, ii~ure came 
to Rs. 53 crores. On an overall view, the reliefs do not appear to bf ve11· 
subsbantial. A partinent question that arises is ~~\ether the objective of the 
various tax relief mfasures aiming at a.ccederated socio-economic growth 
had been realised or these provisions have only cluttered the law book. The 
Comntitee consioct· that the need lor simplif~·in2 the plethora of tax 
conressions tax holiday provisions in the light of an extensive stud~~ of their 
pre~isc impact on indu~trial de\·elopment is o~·crduc. The Committee 
therefore recommend that the Special Cell in thlf CBDl~ should ~ forth-
with entrusted with this task so that the much needed si1nplitication of the 
rele,'ant provisions of the Act could be effected a.s quickl)· as pos~ible. Such 
a studl may use full~· ·indicate the number of smaD ~ector companies and non-
MRTP and non-FERA companies who ha,·e availed of the tax holiday under 
Section 80 J and their percenta~e to the total nun1hcr of such contpan~es. 
It would also be worthwhile to attempt a correlation oi alloll·ances for 
e~lJOrl market development and reduction under Section 80 J to see how far 
new export oriented undertakings are being set up. 

I 

1.103 In this connection, the Commiftee ar~ surprised to note that the 
statistical data given in the departmental publication entitled "All India 
income-tax Statistics'' has been found to be incru·rect and wtrt'liabJe. Dur-
ing the year 1979-80, 458 assessees are stated to have ql&imed a total de-
dllction of Rs. 6.50 crores under Section ROJ on "·hich tax relief amountinR 
toRs. 3.70 crores was given. The Dandekar Committee ,,·hich had collected 
inforrnation on the r~''enue cost of tax-holida,·.. had ho·"·e,·er esfmated that 
the loss of incon~e-•ax e\·l'r\· vear und('r Srrtioll 80 J ,,·onld be of the order 
of Rl. 20 crores. Explaini~ the 111~de l'ariation hcm·cen the t"·o set-. .of 
sbitbtic, it was stated that the Director of Jn~uec.tion \\'ho "~a·s re~ponsible 
for compilin~ "the All . India lnco•nc·t~lX Stnti~tics .. hal} to compile - the 
stoti~t~cs from the assessment forms, "·hirb "~ere nc' er checked \\·heres~ tile 

27 L~S/R t -·5 
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Dalldekar Collllllittee statistics had beeu collected on a census basis. As It 
triiWiplles on 8 rechec~ both the figures have been found to be erroneuos.-
It was admitted that the present system under "fbich assessment forms 
numbering several lakhs are being received from a wide net work of assess-
ment, officers, not only suftcrs from some inherent deficiencies but 'has also 
developed certain uuavoidable delays and other shortcomings over the years. 
Tbe fad stands out that the methodology adopted for collection of statistical 
information needs to be ret.1ificd urgently not only in the interest of credi· 
bility of the Department itself but also for purposes of future plannin2 and 
legislation. The Committee cannot, therefore, emptbasise too -strongly the 
need for devisinG a statistical system ll'hich fully takes into account the 
inherent features of tax administration and which simultaneously prol'ides 
ior expedition in collect:on, tabulation and publication of the ~lislical data. 
The Committee are doubtful if the new ~'Cheme of collection of income tax 
statistics based on "return~d income'• proposed to be introduced w .c. f. 
1 April, 1982 would fully take care of these imperati' cs with the present 
paiidty of staft. The Committee note that the Board have also agreed in 
praactple to acquire an appropriate computer S)''Stem for meetin~ the urgent 
demands for data proces~ing. Tbe Cornn1ittce expect that the tllatter would 
be expedited and ad,~ancc acfon also taktn to provide tualnin2 for 1he 
personnel needed for the purpose. 

1.104 The Committee recommend that the All India lncome-Tax 
Statistics published by the Department every year should be laid on the 
l"able of botb the Houses of Parlian1cnt. 

1.105 In parc~graph 2.13(ii) of the Audit Report, the Aud·~l had brought 
out a case where in the statement claimin~ relief under ~tion 80 J, the 
assessee (Mjs Brook& Bond India Ltd.) had indicated a loss of Rs. 2.98,51 
in a new unit but the _assessin~ ITO had taken this fi~ure ns profi.t and 
allowed a deduction under Section 80J to this extent. In this particular '~ri~e 
although there was no loss of revenue, it nevertheless bring.~ into focus the 
defective working of the Internal Audit org'Jn~sation of the Dep11rtment. 

1.106 The mi~take in this c».~c "M'as attr· butable to the carelessntss of the 
l.ocome Tax Officer but it remained lDidetected and was brought to Ught 
only by the Receipt Audit. In terms o[ the existin~ procedure this case was 
required to be checked by the Special Audit party but it was not adually 
checked as the ITO who pa~scd the order failed to include th=~ case in the 
liSt of i.inmediate and priority cases for itudit to be sent to the lAC (Audit) 
el·ery month. The officer COJ!.cemed has. been \\·arncd to be more careful in 
future. 

1.107 The Committee find that there is an el-aborate S1'Stcm of checks 
by the lutemal Audit obtaining in the Department. But tbe coverage is limi-
ted only to ~priority' and 'immediate' cases, witb the result that maiorty of 
cases ao unchecked. Tbus the mistakes committed at tbc level of ITOs are 
not likely to came to notice until the case falls in one of the two categories 
namely 'priority' or immediate'. Even in thi~ JiiiUted area, tbere is a percep-
tible fall in the per~enta2e of prioritJ a~d immfdiate cases already chet'ted 
by intemal audit. The fillke has come down from 81.2 per ceat ia 19'75-76 
tn '77.1 per cent in 1976-77, 66.3 per cent jn 1977--78.. 67.5 per cent in 
1978-79 and 64.1 per cent in 1979 .. 80. This is obviously an uasatisfactory 
sftuadon. 
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1.108 The Committee have been informed that the D~partmeut is fully 
aware of the need for streqtheDIDa of the IDtemal audit oraanlsatloa bat 
the Depa.rtment's efforts to secure a~tional manpoll·er lutve not yet 
fructified. - The Committee desire that keepinJl in view the i~r:ance ol a 
streMDUned system of internal audit, the Ministry of Finance should take 
an early decision iu reprd to the projected requirements. of additional man· 
power. The results of the steps taken in this direction may be communicated 
to the Comm:ttee. 

1.109 The Committee note that a new t>ost of Director oi ln!pection 
(Audit) has been created to look after audit work exclusively to enable him 
to conrentrate on audit work only. All lAOs (Audit) ITOs (Internal Audit) 
and Chief Auditors will be placed undfr his direct control. The Committee 
trust that unification of control of the internal audit department under an 
officer responsible directly to the Board would help to tone up &he efficiency 
of the system and provide tbe much needed concurrent check over of 
recurring cases of loss of huge amounts of revenue due to the GovemJMnt. 

1.110 The Contmittcc consider that much more 11tfent;on n~ci:s to be 
paid to the speedy ·settlement of audit; objections by individual ITOs! 
l'omtnissioncrs. The lloard should .. therefor(·, undertake a samp]c study of 
the avfrage time takon in di~~posal of 1naJor a:1dit objections !n certain 
~elected· diffiadt charges for dt'li~:ing nercssar~' remedial tneasures. 

1.1 11. During evidt'nce before the Committee the Cha!rman of the 
Central Board of l)irect Taxes r~it.-atcd the pl~a of o,·eran shortage of M~ft 
in the Incornl'·fax department. J.r1 Para 8.27 of their 34th Report (1980-81)-
the Committee have already rrcornmrndcd thJt the complaint of the depart-
ntent about its being understaffed should be prop~rJ~· e,·a!t~!1~e :J and that in a 
revenue eamiUJ: department Government should not labour under a false 
sense of cconom~r in nnf prnvhFnf! adrquate manpO\\'Pr if it ~~ needed to 
optimise speed and effieienr~·. 'fhe fi~~trc-s. of rrt]ttirf.'mrnts of additzonal staff 
quoted before the Contnl!t~'-'tt.. hn,~·el·tr~ 'ar~t'd !'O ,,,~de1~·~ from 3500 
to 1 0 .. 000, that the Con1m"ttee cfJuld not h:1t frrl that the Inccmt-tax depart-
ments computation of their needs lvcrc mor~ in the nah1re of ba~ning 
rathl'r than be in~ ba~ed on :~'1~· srirn~ific ~· !ud~- of fht rC(fU~r~mrnts . ..-\s the 
Finnnce Secretary stntcd durin!! c,·;drnC't\ n'lt' ef the 1natrrial fn':tr~rs fer 
11SS<•ss;nJ! fh~ rc(ltiir(ln•cnt' of ~tafT ·n tht' I ncomL·-tax de!Jartn1ent i~ fh(l num-
ber of assess~s. According to the budg~t speech of the Fin.ance l\finister 
(1981-82) t·he pffect of the r~isinf! of the exemp~;o"' limit of t:1x from 1981-
82 wouJd be that "about 14 lakhs of taxpa~·ers "·ill go out of the tax net.'' 
This same figure has bc~r. mentioned ~g~1!n :n para 6.20 of the E{'onomic 
Survc~·. 1981-R2. is~urd b, .. ~he Go,·<'r.,mrnt of Jnd·a in Ft\hrunr~· 1982. The 
Committee consider that it "'as patentl~· \vro~lf! on the pa·rt of the Chairmanlt 
(.:entrnl Board of Direct '"fuxr~ .. to nnt · onJ,· l,~·li"H(' tht' st3terncnt but also 
to say that the impression that 14 Iakhs of as~essers "·('re going out of the 
tnx net was to his Jn,ut 3 "·ronJ!. itnprp~s ~on. ..-\ ~1nrt from lhtlf. it is an 
ndn1iftcd fact that the stren~th nf the officer~ !n the Inconu~-tax departntent 
has been raised subs;nntiaH,~ ;n rrc~nt ,.r3r~. The cost of collection of 
dired taxes is almost 2 per cent as a1!1Jinst l~ss thnn 1 '2 prr C(.lHt fr~t· indirl'tf 
taxe~ over 90 ncr cent of th<' rolt('ctiot~~ fro1n incnwe-tax una corporafon 
tax are paid dir~tl~· by the nssessees b~· w·ay of ad,·ance tax cr deductions 
at source or payment on the basis of self-asscss1n~nt \Htd the collertion on 
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the - basis of re.gulur · assessments ntade b)' the Income•tax · · department 
.-epreteat UDder 9 per cent of-the total coUectio111. A8 many ·as 75 per··ceat 
-ol. tile alleSIDlents were completed u summary asse1sments during the year 
1979-80, and the scope of smnmary assessments bas been enlarged stiU 
lurtlter thereafter. \VhaJe, therefore, reiteratng their recontmendation that 
tbe justified requirt!ments of additional manpol\·er i-n the i11JCODlc-tax depart-
me-nt should be met·, the Comtnittec ,~·ould al80 like to sound a word of 
caution and suggest that the number of assessees as' well as the various other 
factors mentioned above, should be duly ~en into account and a. proper 
scientific study made of actual requirements of additional manpo,ver for 
efficient functioning of the department. 

1.112 The Committee are surprised to find that a comprehcnsil'c census 
of assets and liabilities of foreign companies has not been carried out since 
December 1961 and Government have had to rely only on the annual 
reports filed by enterprises havi~ foreign investment. It has been realised 
that ••with the comh1~ into force of .Jhe :.~orei~ Exchange Re~ulations .~ct, 
197 4 (FERA) prescribing maximum foreign sb~n-hoJdjng for different 
kinds of enterprises, the annual reporting by enterprises has become increas· 
illgly unsatisfadory with the result that reasonably reliable data on outstand· 
log foreign investment have not become &\'&ilable for the p~riod subsequent 
to 1976''. 

1.113 The Committee bal·e been informed that Sl~ncc the FER,\ marks 
a water shed in the area of our foreign investment policy, a full consus of the 
countr~~·s foreign . assets a.nd liabilit es ll'hich "'ould pro"' ide benchmark data 
for preparation of annual estimates for subsequent ~~ears, \\~ould now be 
undertaken bv the F~ronomic Dcpa•·fment of Re~rve Bank of India '"ith 
March 31, 1981 as the reference date. 1De statement given in Appendix I 
gives the names of 172 Companies w·hich applied und~r Section 29 of the 
Foreign Exchsnge Regulations Act .. 1973 and in which non-resident interest 
is presentlv more than 40 J>~r ceiat. The Committee obsen'e that the tot2l 
paid up capital of such companies amounted to Rs. 552.50 crores of which 
.the caoital h·old b' n~.-.-residents aanounted to Rs. 313.04 crores. 13 of 
these Companies still have 90 _to 100 per cent non-resident holding while as 
many as 21 ha.ve non-residenf holding between 70 per cent and 90 per cent. 
The Commitfl~e hal'e been further infonncd that the ){cser,-e Bank is 
presently engaged in a study of FERA companies with a view to ascertain-
ing the impact of FEJ~A procc~s .. in1part on the capital 1narket and on the 
inward and outward flo\\· of remittance~;. The (~ommittee would su2~est 
that Parliament be apprised of the findings of the abo,·c stud~1 , the m~a
sures taken to·· improYe the data base with reJ$lrd to the operation~ of 
FERA companies and the efforts made to dilute the extent of sha-re boldinJ! 
therein by non-residents in keeping with the objectives of th~ statute. 

NEW DELHI 
Mnrch 8, 1982 
Ph-algona. f7~-. 1903. (S) 

SA~fiSH AGAR \VAL 
Chairn1nn 

Public Accounts Crhnn!itt~~ 



APPENDIX I 

(See Paragraph 1. 86) 

List showing the names of Indian companies which applied under Section 29 of the 
Foreign Exchange Regulation Act, 1973 and in which non-resident interest is presently 
more than 40 per cent. 

~ • --- -- k -- - ---·--

SI. Name of the Company 
No. 

2 
---

1. Audco India Ltd., Bombay 
2. Asbestos Cement Ltd., New Delhi 
3. Arora Matthey Ltd., Calcutta 
4. Alkali & Chemical Corp. of India Ltd .. 

Calcutta . . (Equity : 
(Pref : 

5. Associated Bearing Co. Ltd. Bombay 
6. Atic Industries Ltd., Atul . 
7. Asnew Drums Ltd., Bombay., . 
S. Ashok Leyland Ltd., Madras 
9. Abbott Laboratories (l) Pvt. Ltd. Bombay 

10. Ark Investments Ltd., Madras . 
11. Angus Co. Ltd., Calcutta 

(Equity : 
(Pref : 

11. The Assan1 Co. (India) Ltd., Calcutta . 
13. The Assam Frontier Tea Ltd., Calcutta 
14. Brakes India Ltd., Madras 
1 ~. Bayer India Ltd., Bombay. 
16. Bellis & Marcom (I) Ltd., Calcu,ta (now 

known as APE Bellis India Ltd.,) 
J 7. Bengal Linn (Industrial Furnace) Ltd .. 

Calcutta . 
I~- Burroughs WeHcon1e & Co. p, t. Ltd.~ 

Bombay . 
19. f)r. Beck & Co. (India) Ltd., Poona . 
20. Buckau Wolf New India Engineering Work" 

Ltd., Poona 
21. Bakelite Hylan1 ltd ... Secunderabad 

(Equity : 
(Pref : 

2:2. BASF (India) Ltd .. Bombay 
(Equity : 
(Pref : 

23. Boots (.'o. (India) Ltd., Bombay 
24. The J(lrehaut Tea Co. Ltd., Calcutta . 

(Rs. in lakhs) 
-·- --~ ··----....... -.----------- ...... ~~----

Total Capital Percentage 
paid up held by non-resi-
capital non-resi- dent 

dents holding 
3 -----··----4---- -----... __ 5 ___ 

-------- -~- .... _____ - ____________ .. ,_, ___ ------,. ..... _~---

125.00 62.50 50.00 
246.67 182.50 73.99 
24.90 12.20 49.00 

481.24 245.43 51.00 
31.00 

588.24 300.00 51.00 
600.00 300.00 50.00 

15.00 7.16 47.93 
1650.00 8]5 .10 50.61 

90.00 90.00 100.00 
52.00 51.95 99.90 

73.36 71.56 97.45 
37.50 35.15 93.7 

350.00 259.00 74.00 
300.00 222.00 74.00 
299.00 146.51 49.00 
811.00 413.62 51.00 

63.68 31.20 49.00 

H.34 4.17 50.00 

50.00 50.00 100.00 
96.47 47.23 49.00 

133.05 66.35 49.87 

:!15.94 107.97 50.00 
3.76 3.76 100.00 

\40.00 70.00 50.00 
17.50 8.75 50.0 

226.4:! 120.00 53.00 
30.00 22.20 74.000 

.. -~ ........ ~----- ~-- ----------- ·---~--~ ___...._ ___________ ..... ., '--·---·-·-....... -·~----
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2 3 4 5 
------------~--------···---------------------

25. Ciba Geigy of India Ltd., Bombay . , 
26. Chloride India Ltd., Calcutta 
27. Cominco Binani Zinc Ltd., Bombay • 
:!8. Consolidated Pneumatic Tool Co. (India) 
. Ltd., Bombay . . . 
29. Chemical & Fibres of India Ltd., Bombay . 
30. Carborandum Universal Ltd., Madras 
3.1. Cynamid India Ltd., Bombay . 
32. Coromandal Fertilizers Ltd., Sccunderabad 
31. ·c.E. Fulford (India) Pvt. Ltd., Bombay 
34. Ceat Tyres of India Ltd., Bon1bay 
35. C.A. Willner & Co. t>vt. Ltd., Bangalore 
36. The Calcutta Electric Supply Corp. (India) 

Ltd., Calcutta. 

37. C.W.S. (India) Ltd., Cochin 

(Equity 
(Pref: 

38. Cemindia Company Ltd., Bon1bay 
39. Dagger Forest Tools Ltd., Thana 
40. ·ne,varance Macneill & Co. Ltd.~ Calcutta 
41. Dunlop India Ltd., Calcutta 

(Equity : 
(Pref : 

42. Drayton Greaves Ltd .. Bombay 
43. Doom Dooma India Ltd., Calcutta 
44. Darjee1ing Plantation Industries Ltd .. 

Calcutta . 

926.25 
806.83 
378.00 

-- i43. 21. 
748.36 
302.10 
455.94 

1533.12 
16.00 

445.28 
1.502 

719.50 
320.70 
100.00 
80.01 
78.00 
29.:!9 

1499.67 
70.00 
7.35 

175.00 

45. Electric Lamp Manufacturers Pvt. Ltd., Cnlcutta 
60.00 
55.00 
10.81 46. E. Hill & Cq. Pvt. Ltd., Mirzapur 

47. English Electric Co. of India Ltd .. Madra~ 
48. E. Merck (India) Pvt. Ltd., Bombay 
49. Ennore Foundaries Ltd., Madras 
50. The EIMCO-KCP Ltd., Madras 
51. Eyre Smelting Pvt. Ltd .• Calcutta . 
52. Empire Plantations (India) Ltd. Calcutta 
53. Everest Tea Co .. Ltd., Calcutta (now f)ar-

jeeling Consolidated 0) Ltd .. ) 
54. Flender Macneill Gears Ltd., Calcutta 
55. Frick India Ltd .. Faridabad 
S6. Bombay Tyr~ lntern1tiona1 Company Ltd .. 

Bombay . 
57. Fibreglass Pilkington Ltd., Bon1bay . 
58. Allied Industrial Technology Pvt. Ltd., 

Ahmedabad 
59. Gedore Tools (India) Pvt. Ltd., New ()clhi 
60. Groz-Beckert Saboo Ltd., ( .. handigarh 
61. Guest Keen Wiltiarns Ltdq Howrah . 
62. General Electic Co. of India Ltd., Calcutta 
63. Contermann Peipers (India) Ltd.", Calcutta . 
6~. Greaves Foseco Ltd., Bombay 

450.00 
100.00 
282.81 

5.60 
10.00 
66.00 

24.00 
35.70 
60.00 

450.00 
259.20 

2.00 
235.:\0 

77.00 
1459.92 

720.00 
90.00 

65.02 

602.06 . 65.00 
409.63 50.77 
151.27 40.02 

9lt37· :63.80 
411.60 55.00 
151.05 50.00 
250.77 55.00 
720.63 47.00 
16.00 100.00 

:!23.30 50.15 
1. 50 99.20 

277.08 38.51 
180.73 56.35 
74.00 74.00 
40.81 51.00 
37.69 48.58 
13.99 47.76 

752.17 50.16 
0.12 0.17 
3.60 49.00 

129.50 74.00 

44.40 74.00 
55.00 100.00 
8.00 74.00 

300.00 66.67 
60.00 60.0~) 

167. 11 59.08 
2.80 50.00 
7.40 74.00 

44.00 73.33 

16.00 66.67 
17.85 50.00 
30.60 51 .00 

333.00 74.00 
129 ,()3 50.01 

1 .48 74.00 
120.00 51.00 
46.20 60.00 

X57.25 58.72 
480.00 66.67 
54.00 60.00 

ll2. 51 50.00 



'53 

2 3 -4 5· 
I --- , ......... ---..-·--...--..-- r--'-'"t"----------

65. Grindwell Norton Ltd .• Bombay 231.53 . 115.76 .. 50.00 
66·. Goodyear India Ltd., New Delhi 748.28 . 448.42 59.93 
67. Glaxo Laboratories (India) Ltd., Bombay 

(Equity : 1440.00 1080.00 75.00 
(Pref : 80.00. 80.00 100.00 

68. Greaves Dransfield Ltd., Bombay 5.00 2.50 50.00 
69. Cannon Norton Metal & Diamond Dies Ltd. 

Bombay. 2.50 1.05 41.68 
70. Garg Associates Pvt. Ltd., Ghaziabad 4.00 2.00 SQ.OO 
71. Godricke Group Ltd., Calcutta 300.00 222.00 74.00 
72. George William Sons (Assam) Ltd., Calcutta 350.00 245.00 7Q.OO 
73. Hindustan Ferrodo Ltd., Bon1bay 249.29 183.33 73.87 
74. Holman Climax Manufacturing Ltd., 

Calcutta 25.00 15.00 60 . .-00 
7 5. Hein Lehman (I) Ltd., Calcutta 55.50 27.50 49.~00 
76. Hooghly l~k Co. Ltd., Calcutta 15.00 7.96 _ .. 53.48 
77. Hoechst Pharmaceuticals ltd., Bon1bay 510.77 255.39 50.00 
78. Hindustan Pilkington Glass 

(Equity : 180.00 I 01.00 ~6.13 
(Prcf: 32.00 26.50 -8.!. 80 

79. H erdillia Chemical Ltd., Bombay 735.00 347.13 47.23 
80. Hindustan Level Ltd.' Bombay ~916.39 1487.36 51 ... 00 
81. Hindustan Gum & Chemical Ltd., Bhiwani 

(Harnyana)?. 30.00 15.00 -~0.00 

82. Hi-Bred (India) Pvt. Ltd., Ne\\· Delhi 5.75 2.87 ~0.00 

83. Hinduslan Dorr-Olivcr, Bombay 66.00 44.00 .66 .• 67 
84. Indian Gum Industries Ltd., Bombay 61.25 30.00 49 .. 00 
85. Indian Aluminium Co. Ltd., Calcutta 2969.91 1650.88 S5.S6 
86. Indian Card Clothing Co. Pvt. Ltd.~ Poona 216.72 160.37 74.00 
87. Indian Explosives Ltd., Calcutta 2898.37 1461.33 50.30 
8R. Ingersoll-Rand( India) Pvt. Ltd .. Bon1bay 197.30 146.00 . 73. .. 99 
&9. I ndabrator Ltd., Bombay . 35.00 17.15 49.00 
90. Indofil Chemical Ltd., Bombay 139.72 74". 75 53.50 
91. India Foils Ltd., Calcutta . 190.00 140.00 73.68 
9:!. J. Stone & Co. (India) Ltd. Calcutta. (now 

known as Stone Platt Electrical (I) Ltd.,) 89.~8 53.57 60.00 
93. Johnson & Johnson Ltd., Bombay 144.00 108.00 75.00 
94. Jai Electronic Industries Pvt. Ltd., Nasik 14.36 7.01 49.00 
95. Jhunjhunwala Jarvis Ltd., Bombay 2.43 1.12 50.00 
96. Jokai (India) Ltd., Calcutta .:!50.00 IH5.00 74.00 
97. K.S.B. Pun1ps Ltd .• Bombay 95.00 48.45 51.00 
98. Kanthal India ltd .. Calcutta 40.00 19.59 49.00 
99. Kirloskar Cun1n1ins Ltd., Poona 

~10.00 50.00 (Equity: 420.00 
(Proef: 70.00 

100. Kerala Balers Ltd., Kcrala s:oo .Z.4S 49.00 (Equity: 
(Prcf: 4.00 

101. Kulkarni Black and Deckor Ltd .• Ko1hapur 5.00 ~ .10 41.96 
102. Lucas T.V.S. ltd., Madras 600.00 ~06.00 51.00 
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103. I.M. Van Mopped Diamond Tools India Ltd., 

Coonoor • • • . . . 
104. Lakshman Isola Ltd., Banplore .. 
lOS. Luari Indian Co. Pvt. Ltd., New Delhi 
106. Maschemeijer Aromatics (I) Pvt. Ltd., 

Madras • . . • . 
107. Molins of India Ltd., Mohali 
108. Monasanto Chemicals Of India Pvt. Ltd., 

Bombay. 
109. Motor Industries Co. Ltd., Bangalore. 
llO. Mohindra Sintered Products Ltd., Poona 
111. Mather & Plant (I) Ltd., Bombay 
112. Merck Sharp & Dohme of India Ltd., 

Bombay. 
113. Madras Fertilizers Ltd., Madras 
114. May&. Baker (India) Pvt. Ltd., Calcutta 
11 S. Malcha Properties Ltd., Calcutta 
116. Makum Tea Co. (India) Ltd., Margherita 
117. Mysore Chipboards Ltd., Mysore • 
118. The Majuli Tea Company (India) Ltd., 

. Calcutta • . • • • . 
119. Malayalam Plantations (India) Ltd., Calcutta 
J 20. Moran Tea Co. (I) Ltd., Calcutta 
121. McLeod Russel (I) Ltd., Calcutta 
122. Nowrosjee Wadia & Sons (Pvt.) Ltd., 

Bombay. . . . . . 
123. Nevelle Wadia Pvt. Ltd., Bombay 
124. NGEFMALG E118incering Co. Ltd., Bangalore 
115. Namdana Tea Co. (India) Ltd., Assam 
126. 0/E/N/ India Ltd., Cochin 
127. Oil India Ltd., Calcutta 
128. Organon (India) Ltd., Calcutta 
129. Otis Elevator Co. (India). Bombay, 
130. Porritts & Spencer (Asia) Ltd., New Delhi 
131. Parke Davis (India) Ltd., Bombay 
132. Pfizer Ltd., Bombay 
J 33. Pashtany Tejaraty Co. (India) Pvt. Ltd., 

Amritsar 
134. Plasser (India) Ltd., New Delhi 
135. R.H. Windsor (I) Ltd., Bombay. 
136. Reichhold Chemialls (India) Ltd., Madras 
137. Roche Products Ltd., Bombay 
13 8. Richardson Hindus tan Ltd., Bombay 
139. Reyrollc Burn Ltd., Howrah 
140. Sundaram Clayton Ltd., Madras 
141. Spirrax MarshaU Ltd., Poona 
142. Senapathy Whitley (I) Banplore 
143. Saurashtra Cement & Olemical Industries 

Ltd., Ranavav. 
(Equity: · 
(Prof ; 

10.00 
75"~00 
2.00 

10.00 
100.00 

1.35 
1268.38 

56.40 
120.01 

180.00 
1364.68 
300.00 

1.00 
106.06 
39.80 

45.00 
300.00 

70.00 
200.00 

50.00 
10.00 
14.00 

119.56 
72.80 

280.00 
91.SS 

157.50 
98.05 

336.00 
1004.59 

1.50 
100.00 

82.64 
30.76 

300.00 
lSO.Oo 
50.00 

227.61 
7.00 

84.00 

400.00 
50.00 -- ~··~ ·- ... -.. -~-- --··-- . --- ------ .......... -··-···-~· --~--- ... ··---------'"---···- - ·- --·- . --- ...... --......... ' 

4.90 
37.50 

1.10 

4.00 
50.84 

1.00 
646.88 
27.63 
72.00 

tos.on 
668.69 
180.00 

0.50 
74.81 
20.06 

33.30 
222.00 

51.80 
148.00 

47.86 
10.00 
7.00 

88.31 
32.76 

1400.00 
47.80 
88.20 
58.05 

280.00 
703.21 

1.50 
7.40 
52.1S 
13.84 

267.00 
82.00 
25.00 

111. 4S 
3.57 

40.60 

203.40 
1.10 

49.00 
50.00 
-ss.oo 
49.00 
50.84 

73.97 
51.00 
49.00 
70. ()() 

60.00 
49.00 
60.00 
50.00 
70.54 
50.40 

74.00 
74.00 
74.00. 
74.00 

95.72 
100.00 
50.00 
73.86 
45.00 
50.00 
49.00 
56.00 
59.20 
83.33 
70.00 

100.00 
74.00 
51.00 
45.00 
89.00 
55.00 
50.00 
48.96 
51.00 
48.33 

50.85 
2.20 
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.144. SJ?. htdia Ltd.,, Cak:utta . &S,~OO Sl.OO 60.00 
14S. ,Seaa Goa Pvt. Ltd •• Goa • 367.50 367 .so 100 •• 
146. Sandvik Asia Ltd., Poona 192.50 105.60 54.86 
147. Singlo (India) Tea Co. Ltd., Calcutta 60.00 44.00 73.33 
148. Stewart Holl (India) Ltd., Calcutta 60.00 44.40 74.00 
149. Schrader Scovill Duncan Ltd., Bombay 92.40 46.20 SG.OO 
150. Siemens India Ltd.,Bombay 720.00 367.20 51.00 
151. Sansar Machines Ltd., New Delhi 31.00 tS.3S 49.50 
1 S2. Sandoz (India) Ltd., Bombay . . 250.00 150.00 60.00 
153. Tribeni Tissues Ltd., Calcutta . 6JS.70 )24.21 51.00 
1S4. Tractor & Farm Equipment Ltd., Madras 200.00 9&.00 49.00 
155. Tractor Engineers Ltd., Bombay 85.00 42.50 50.00 
156. Tullis Woodrofee & Co. Ltd., Madras 3.40 1.66 49.00 
157. Tata Dilworth Secord Meaghor & Associates, 

1.47 49.00 Bombay. 3.00 
158. Tea Estates India Pvt. Ltd., Coonoor 220.00 l62.80 74.00 
159. Toyo Engineering India Ltd., New Delhi 50.00 25.00 50.00 
160. Union Carbide India Ltd., Calcutta . 3258.30 1658.92 50.92 
161. Uni-Sankyo Ltd., Hyderabad 16.66 8.16 49.00 
l62 •. Uhde India Ltd., Bombay 15.00 11.10 74.00 

_163. Vickers Sperry of India Ltd., Bombay 132.00 59 .31. 44.93 
164. West~rn Thomson (India) Ltd .• Madras 5.92 2.90 49.00 
165. , Widia India Ltd., Ban galore 137.36 72.00 52.42 
166. Warner Hindustan Ltd., Bombay 229.32 115 .. 28 50.'30 
167._ Whitrens (India) Ltd., Bombay . 5.54 2 .. 77 50.00 
168 .. Waldies Ltd., Calcutta 73.14 45.57 62.30 
169. Warren Tea Ltd., Calcutta 325.01 239.42 73.67 
170. Wyeth Laboratories Ltd., Bombay 9Q.OO 66.60 74.00 
171. Zauri Asro Chemicals 

(Equity 1~12.64 800.10 64.38 
(Pref: 412.49 

172. E.M. Allcock & Mohatta Pvt. Ltd., Calcutta 4.00 1.96 49.00 

Grand Total : s525o.o-22 : 31303.83 

Notes : This list does not include the following categories of companies :-

( 1) Where companies have ceased their activities and are in the process of winding-
up. 

( 2 ) Where pern1issions under Section 29(2)( ~ ) of FERA have been granted on ·'non-
repatriation" capital and income basis. 

(3) Where non-resident interest exceeding 40% is held by persons of Indian origin 
on non-repatriation basis. 

(4) Companies established in the Free Trade Zone. 

27 L~~/Hl-6 



56 

Particular of companies who have since diluted their bon-resident interest holding 
to 40 per cent or less. · · 
----------····-----·-------
st. Name of the Company 
No. 

1 . Automatic Machine Co. (India) Pvt. Lid., 
Bombay. 

2. ·aen Punch (India) Pvt. Ltd,Calcutta 

3. Cutler Hammer India Ltd., Calcutta (aov.: 
known as Bhartia Cutler-Hammer Ltd.) 

4. Eastern Scales Pvt. Ltd., Calcutta 

5. Geoffrey Manners &: Co. Ltd.' Bomba\~ 

6. Mysore Lamp Works Ltd., Bangalores. 

1. Metal Box Co. of India Ltd. 
Equity : 
(Pref: 

8. Needle I nuustries (India) Ltd." MadnJs 

9. Polydor of India Ltd., Bombay • 

10. South India Paper Mills Pvt. ltd., ManjangucJ 
(Kama taka) , . . ·. ·. . 

11. Thomas Mouget & Co. Ltd., Durgapw: 

12. Turner Monison & Co. Ltd., CalcuttH · 

13. Wheels India Ltd., Madras 

J.4. -Borax Morarjee Ltd., Ambornath 

Total --____ ... " __________ .. , -----

Total 
paid up 
capital 

5.02 

1.54 

40.00 

6.20 

228.00 

67 .~7 

R64.13 
so.oo 
48.00 

30.00 

12.50 

J9.]23 

60.00 

219~32 

53.33 

1814.733 

Capital 
held by 
non-resi-

dents 

2.01 

0.6:! 

.:!.4S 

115.00 

~31.44 

1~.99 

12.00 

3. 11 

f5.695 

22.98 

7~.77 

(1()3 .095 

Percefttage · 
non-reai-. · · 

dent I 

holding~ 

40:00' 

40.00· 

40.00 

40.00. 

48.36 

)9,.56 

40.00 

~4.90 

'. 9.92 

JR·. J(~ 

J 5. <J I 
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Conclusion/Reo~Jmmendation 
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4 

- -- ------ ---~---- - --- --------------

Under the provisions of Section 80J of the Income-tax Act, 1961 , 
where the gross total income of an assessee includes any profits and gains 
derived from a newly established industrial undertaking, .\he as-sessee 
becomes· entitled to tax relief in respect of such profits and gains upto 
six per cent per annum of the capital employed in the industrial undertak-
ing in respect of the previous year relevant to the assessment year. The CJt 
method of computation of capital employed for the purposes of Section 80J ~ 
is prescribed in Rule 19A of the Income-tax Rules. 1962. According 
to thiS Rule, the capital employed in an industrial undertaking would be 
the value of the assets ·(on the first day of the co_mputation __ period) of 
the undertaking less the borrowed moneys and debts. owed by - the as-
sessee on that day~· Unfortunately, the language used in _Rule 19A is 
such tbat it . lands itself to an interpretation, not exactly in consonance 
with the section. · 

The wordings used in Rule 19A suggest that for determining the 
''capital employed" in an industrial undertaking, the '~aggregate of the 
amounts of -~rrowed moneys and ·debts ~owed by the assessee'-' ba~- -to 
be de<Jucted from_ th~ "aggregate of the amounts representing- · the value 
of tbo · assets ........ of the undertaking." -·Thus, although the assets are 
relatable only to an undertaking, the borrowed moneys and debts, going 
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4 

st~tly by the Iansuage of Rule 19!', can be interpreted ti> mean. the 
entire debts of ~Ste$See. Therefore, 111 C8Sel Wb~ fttl lllleSSet has tllCJre 
than one undertaking, his total debts ~Je te» all 1he lllldetta~ 
are liable fOI' deduction from the assets of Che aewly e9tablitbed umler-
taking. Evea though such an interpretation wou14 lead to 1tbsurdity, tbe 
fact remains that the language used in Rule 19A was susceptible of such 
interpretation and that plea was in fact raised by the Department before 
the Bombay Righ Court in .Indian Oil CorporatiOD va. ITO. 4pperardy 
the . distinction between the concept of capital employed in an industdal 
undertaking in contradistinction to the capital employed by an assessee-
admitted by the Ministry to be two distinct ~n.cepts--bad .not IDecll duly 
~nsidered while framing the Rule. 
~ Bombay High Court, in the case of Indian Oil Corporation ~ 

Ltd. vs. S. Rajagopalan, ITO and others (~2 ITR 241) painted out the cao 
absurd proposition inlterent in tbe scbem'e of Rule f9A. 1be Court ·inter 
alia observed : 

"At first look s\lb-nlles (2) and (3) appear to provide that from 
the aggregate value of the assets of eaeh undertaking the 
aagregate of the liabilities of assessee shall be dedtuled Tbe 
assessee in this case owns 4 indus\rial undertakings. The re-
sult of such interpretation would be that from the assets of 
each industrial undertaking the entire borrowings of -the as-
sessee in respect of all the industrial undertakings are to be 
rleducted for arriving at the capital employed in an industrial 
undertaking. On the face of it, this is an absurd proposition. 
If you waat to anive at the capilal employed by an assessee 
in .a particular industrial undertaking, you cannot arrive at 
it by deducting from the assets of that particular undertaking 
the liabih1ies not only of that industrial undertaking, but also 
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o( three other industrial undertakings. This is mathcRUit.blly 
absurd.,, 

The Bombay High Court had further stated that for a reasoMble in--
Wpretation of sub-rule ( 3) the words "in respect of the industrial wader-
taking in which the capital employed is to be computed~' ~hould· haVe 
been added after the words "borrowed moneys and debts due by the 
assessee." 

The Committee consider that the Bombay High Court had clearly 
brought out the drafting error in Rule 19A(3) and after the judgement 
had been accepted by the Department as correct intepretation of the 
legislative intention, the rule should have been suitably amended. The 
Chairman, Central Boaia- of Direct Taxes- adriiittea in evidence that this 
was a lapse on the part of the Department and a clarificatory ameud-
ment should have been brought forward soon after the IOC case wac; 
decided by the Bombay High Court in 1973. In facl, the Committee find 
that even \vhen Section 80J of the Indian Income-tax Act, 1961, was 
amended in 1980 retrospectively with effect from 1 April, 1972, to 
incorporate the provisions of rule 19A in ~be Act itse1f, the Department 
did not take the opportunity of making suitable changes in the. wording 
of Rulo 19A for making the meaning clear and unambipous. Thus, the 
drafting lacuna in Rule 19(A), \vhich had been adversely commenre.d 
upon by the Bombay High Court in IOC case was allowed to creep i~ the 
amended section 80J as well. The Committee are anguished that the Board 
should take upon itself the task of implementing correct intent of Parlia-
ment through circularsfrules instead of bringing necessary· amend:.. 
ments to the law in time before the Parliament. Clearly the attitude of 
the Board as far as framing of Rule 19A is concerned \Vas negative in so 
fat as the Board admitted that a part of the provision of the Rule was 
apinst the Section itself. The Committee disapprove the attitude of the 
Board and at this stage can only emphasise the need for more care in 
bringing forward necessary amendments in the main Act or the Rules, 

Ut 
\0 
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4 

whenever authoritative pronouncements are handed ·down by t}le Courts 
in the country and in which it is felt that there have been drafting errors. 

The interpretation placed by the Bombay High Court on the provi-
sions of Rule 19A(3) to the effect that what was to be deducted in the 
computation of capital employed in the industrial undertaking was ·the 
aggregate amount of the borrowed moneys and debts owed by the assessee, 

· \Vas accepted. by the Board and an instruction to that effect was issued 
on 25th March, 1976. The Committee would '-fecommend that when suc.b 
iDstru~ions are issued by the Board lo the· field staff following the judge-
ment of a Court giving a particular interpt:etation, the instructions should 
be suitably embodied in a public notice for the information and guidance 
of the general public. The wordings of Rule 19A(l) have been embodied 
in Sec\ion 80J without making any change and without explicitly adding 
the words 'in respect of the industrial undertaking in which the capital 
employed is to be computed" imp1ied by the Bombay High Court and the 
Ministry of Finance have expressed an opinion during evidenee that 
the B-ombay High Court decision "wou]d be very much applicable" to the 
povision made in the Section also. The Committee would, therefore, re-
commend that a suitable public notice bringing out thi'i position should 
be issued even now. 

Section 801 bases the tax holiday relief on the "capilal employed". 
In working out this capital employed, Rule 19A(3) provided in effect for 
the exclusion of bOrrowed capital. Since the Section itself did not make 
any distinction between the owned capital and!or the borrowed capi~at 
the Calcutta High Court, in Century Enka Ltd. vs. ITO decided on· 29\h-
April, 1976, held that Rule 19A(3) in so far as it directed exclusion of 
borrowed capital was ultra-vires, being beyond the power of the rule-
making authority.· This vie\v was subsequently .followed by Madras, Allaha~ 
bad, Punjab and H-aryana· High Courts. The Andbra Pradesh and Madhya 

0\ 
0 
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Pradesh High ~u!ls, however, took an opposite vie'v and- upheld Rule 
19A(3). The deciSIOns of the former group of High Courts were not 
accepted __ by tbe Board_ ~d ~~~ Board issu~d instructiotls in __ Februaiy 
1_919 stating fqat the "ad-uerse decis~ons were- befrig contested'~. The De-
partment also directed the ITOs to continue tn follov.' the existing depart-
mental view till suc.b time as an authoritative pronouncement on the 
subject was available from the Supreme Court, subject to the recovery of 
tax raised in assessment orders not being enforced within Calcutta, 
Madras and UP charges. In 1980 the relevant portion of Rule 19A(3) 
was incorporated in Section 80J itself retrospectively from 1-4-1972. 

The Calcutta High Court struck down the rule in 1976. The Madras 
High Court followed that decision in 1977. Apparently il was at that 
stage that the department had to decide between two courses--either to 
contest these decisions in appeal or to amend the Act to get over the 
~idverse decisions. The department opted for the former course and went in appeal before the Supreme Court. While, however, the matter \\'as 
pending before the Supreme Court the department, in 1980, proposed a 
retrospective amendment to the Act to get over the adverse decisions. The 
Committee cannot but observe that having gone to the Supreme Court, it 
was not proper for the department to attempt to pre-empt the decision 
of the highest Court in this manner. _ 

The Committee consider that a retrospective amendmenl of a subs-
tantial nature gives rise to important questions of propriety in so far as· 
it unsettles setlled cases and defeats rights acquired in good faith. In this 
connection, the Committee would recall the observation made in para 
10.10 of their 34th Report (1980-81) to lhe effect that while proposing 
retrospective legislation Government needs to bear tn mind that it is 
likely to cause hardship to honest and unsuspecting assessees and is also 
apt to adversely affect th~ credibility of the Government. 

The Committee have been given to understand that one of the rea-
Ions for proposing retrospective legislation in this case was that "the 

_ pr~pe~tiye application of the_ propos~~ _ a~~-n~~~-~!_ ~a~---~sti~ated to 

0\ 
~ 
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result in substantial loss of revenue"-. This reasoning appears to be an 
.rter thO\I&bt in so far as the representative of the Central Board of Direct 
Tues baa testified before the Committee that when the provisions of the 
Finance Bill, 1980, were bein~ processed no estbnate was actually made 
of the likely loss of revenue if the view taken by certain Courts was 
ultimat~atup)leld. It is only in answer to the Committee's specific en-
quiri~ . _ _ the Ministry of Finance have now ascertained that a total 
~Dt of Rs. 45 .. 41 crores had been paid as tax by the assessees who 
have been disputing their liability before the. appellate authorities d\U.ini 
tlle years 1970-71 to 1979-80. If the Calcutta.. High 
Court view were upheld by the Supreme Court only 
tJtat part of aforementioned amount of tax related to this usue 
and QnJy in respect of the assessment years 1972-73 to 1979-80 would 
become refundable. Parliament were not informed that the rnagnitude of 
the problem in terms of the revenue was not very substantial for which ~ 
retrospective am.endment was made. The Committee are (iistres$ed that 
for the failure to furnish full facts and figures to the Parliament relevant 
tQ a retrospective amendment of a fiscal statute a 'guesstimate• ~d not 
~t calculations, easily possible, were made. The Committee consider 
that Government should avoW proposing retrospective amendment to the 
Income-tax law unless the drafting error is manifest and the loss of 
revenue is substantial so as to justify retrospective amendment Further, 
such amendment must be made at the earliest opportunity. The Comtnit-
fee urge that the revenue implications should invariably be gl)De jnto in 
such cases and clearly indicated to the Parliament in the legislative pr~ 
posals in future." 

(Deptt. of Revenut) The CotnmiUee find that 987 a~scasee~ in the COfPQ{ale sector and 
3S5 N.-seos in tb£r ~.corporate eector have elaim«l relief under ~ 
tioo 80J but have paid the disputed tax amounting to Rs. 44.49 cxores aJid 
Rs. 0.92 crore respectively during the period 1970-80. The ~umber of 



aueuees who have not paid \he disputed tax since 19'70 is 748 in the 
corporate sector and 1 77 in the non-corporate sector and the amount of 
disputed tax is Rs. 65.52 crores and Rs. 1.08 crores respectively. The 
matter be'ing sub-judice, the Committee would not like to express any 
opinion on \be issues invo~ved in the cases before tbc Supreme Court. 
1be Committee would however like to be informed of the decision of the 
Supreme Court and its implications in reprd to the relief admissible 
under Section 80J. 

J 1 1 . 102 -do- The Committee find that tax holiday provisions were introduced in 
1965 ~hen Chapter VIA, consisting then of four sections was added to 
the Income-tax Act and it gave reliefs not by way of rebate of tax at the 
average ra...te of tax but as straight deductions from total income. Many 
more reliefs have since been added and the Chapter now runs from Sec-
tions 80A to 80VV. The total relief of tax under all these sections of 
Cha·pter VIA was of the order of· Rs. 66 crores in 1977-78. In 1978-79 
this figure came to Rs. 53 crores. On an overall vie\v, the reliefs do no~ 
appear to be very substantial. A partinent queslion that arises is whether 
the objective of the various tax relief measures aiming at accelerated 
socio-economic gro\Vth had been realised or these provisions have only clut-
tered the law book. The Committee consider \hat the need for simplifying 
the plethora of tax concessions/tax holiday provisions in the light of an 
extensive study of their precise impact on industria.! development is 
overdue. The Committee therefore recommend that the Special Cell in 
the CBDT should be forthwith entrusted with this tas-k so that the much 
needed simplification of the relevant provisions of the Act could be 
effected as quickly as possible. Such a· study may usefully indicate the 
number of small sector companies and non-MRTP and non-FERA com-
panies who have availed of the. tax holiday under Section 80J and their 
percentage to the total number of such companies. It 'vould also be 
worthwhile to attempt a correlation of allowances for export n1arket 
development and reduction under Section 80J to see how far new export 
oriented undertakings are beif:ig set up. ________________ _ ----------- -·--- - ... ._. --.-------------------~-- --- -··- ------- - - ---- - - -
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1.103 Deptt. of Revenue In this connection, the Committee are surprised to no~e that the 
statistical data given in the departmental publication entitled ·~An India -
Income-tax StatisticS"' has been found to be incorrect and unreliable. 
During the year 1979-80, 458 assessees are stated to have claimed a . · 
total deduction of Rs. 6.50 crores under Section 80J on which tax relief 
amounting to Rs. 3.70 crores was given. The Dandekar Committee which 
had collected information on the revenue cost of tax holiday. had how-
ever estimated that the Joss of income-tax every year under Section 80J 
\\'ouJd be of the order of Rs. 20 crores. E-xplaining the wide variation 
between the t\\ro sets of ~tatistic~" it \Vas stated that the Director of 
InsPection who was responsible for compiling the All India Income-tax 
Slatistics, had to compile the statistics from the assessment forms, which 
\Vere never checked whereas the Dandekar Committee statistics had been 
collected on a census basis. As it transpires on a recheck, both the ~ 
figures have been found to be errenous. It was admitted that the present 
system under which assessment forms numbering ~cveral Jakhs are being 
received from a wide net\vork of assessment officers.. not only suffers from 
some inherent deficiencies but has a1so developed certain unavoidable 
delays and other shortcomings over the years. The facl :;Linds out the 
methodology adopted for co11&tion of statistical information needs. to be 
rectified urgently not only in the interest of credibility of lhe Depa·rtment 
itself but also for purposes of future planning and legislation. The Com-
mittee cannot .. therefore, etnphasise too strongly the need for devising a 
stalistical svstem which fuJJv takes into account the inherent features of 
tax administration and which simultaneosuly provides for expedition -in 
collection, tabulation and publication of the statistical data. The Com-
mittee are doubtful if the new ~heme of collection of income tax statistics 
based on "returned income'" proposed to be introduced w·~e.f. l A~l-, 
1982. would fully take car.e of these imperatives \vith the present paucity 
of staff., The Committee note that the Board have also agreed in- principle 
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~o a~quire an appropriate computer _systeni for 111eeting the- urgent de~ 
man~s for dat& processing. T.he Committee -expect that the matter, _wo~d 
bt! expedited and advance action also taken to provide training for the 
personnel needed for the purpose. 

The Committee recommend that 'the All India Income -Tax Statistics 
published by the Department every year should be laid on the Table of 
both the Houses of Parliament. 

In paragraph 1.13(ii) of the Audit Report, the Audit had brought 
out a case \Vhere in the statement claiming relief under Section 8_0J, the 
assessee (M./s. Brooke Bond India l_td..) had indicated a loss of Rs. 2.98,511 
in a new unit but the assessing ITO had taken this figure as profit and 
allowed a deduction under Section 80J to this extent. Iu this particular 
case although lhere was no loss of revenue, it nevertheless brings into 
focus the defective \Vorking of the Internal Audit organi5ation of the De-
pattment. 

'fhe mistake in this case \\'as attributable to the carelessness of the 
Jncon1c Tax Ofiiccr but it rctnained undetected and was brought to 
light onJy by the Receipt Atrdit. In terms of the existing procedure this 
case was required to be checked by the Special Audit party but it \Vas 
not actually checked as the ITO who passed the order failed to include 
this case in the list of in1mediatc and priority cases for audit to be sent 
to the lAC (Audit) every month. The officer concerned has been warned-
to be n1ore carefui in future. 

l'hc C~nrnn1ittcc find that ther~ is an elaborat~ system of checks by 
the Internal Audit obtaining in the Departn1~nt. But the coverage is 
limited only to 'pr·ority' and 'immediate" cases, \v!th the result that majority 
of cases go unchecked. Thus the rnistakcs cor11n1itted at the level of ITOs 
arc nor likely to come to notic~ until the case falls in one of the 
t~o categories na~cly, "priority' or 'immediate'. Even i~--~h!~-~ li~-~~- are~, 

S'\ v. 
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there is a perceptible fall in th_e percentage of pt1ority and immediate cases 
already checked by internal audit. The figure has come down from 81.2% 
in 1975-76 to 77.1 per cent in 1976-77, 66.3 per cent in 1977-78, 67.5 per 
cent in 197 ~-79 and 64.1 per cent in 1979-80. -rhis is obviously an 
unsatisfactory situation. 

The Committee have been informed that the Department is fully aware 
of the need for strengthening of the internal audit organisation but the 
Department's efforts to secure additional manpower have not yet fruitified. 
The Con1mittce · de5ire that keeping :n view the importance of a stream-
lined system of internal audit, the Ministry of f'jnance should take an early 
decision in regard to the projected requirements of atldifqnal manpower. 
The results of the steps taken in this direction may be communicated to the 
Committee. 

~ 

lbe Committee note that a ne\v post of Director of Inspection (Audit) 0\ 
has been created to look nft~r audit work exclusively to enable him to 
concentrate on audit work only. All lACs (Audit) ITOs (Internal Audit) 
and Chief Auditors will be placed under his direct control. The Committee 
trust that unification of control of the internal audit department under an 
officer respoosible directly to the Board would help to tone up the efficiency 
of tbe system and provide the much needed ·concurrent check over of 
recurring cases of loss of huge amount's of revenue due to the Government 

The Comm:ttec consider that much more attention needs to be paid to 
the speedy settlement of audit objection by individual ITOs/Commissioners. 
-rhe Board should, therefore, undertake a sample study of the average time 
taken in disposal of major audit objections in certain selected/difficult 
charges for devising necessary remedial measures. 

Dnril¥. evidence before the Cormttittee the Chairman of fhe C.~ 
Board of Direct Taxes reiterated the plea of overall shortage of staff in tfte 



Income-tax department. In Para 8.27 of their 34th Report (1980-Str-
the· Committee hav!e alre~dy -ed that the ~Wnt of the 
depa.rtJ:nent about its being understaffed should be properly -evaluated and 
that in a revenue earning department Government should not labour under 
a false sense of economy in not providing adequate Inanpo\\er if it is 
needed to optimise speed and efficiency." The figure$ of requirements of 
additional staff quoted before the Committee~ however, varied so widely, 
from 3,500 to 10)000, that the Committee could not but feel that the 
Income-tax departments computation of their needs were more in the nature 
of bargaining rather than being based on any scientific study of the 
requ·remenu. As the Finance Secretary stated during evidence, one of the 
material factors for assessing the requirements of staff in the Income-tax--
department is the number of assessees. According to the budget speech 
of the Fmance Minister (1981-82) the effect of the raising of the exemption 
limit of tax from 1981-82 \Vould be that "about 14 lakhs of taxpayers will 
go out of the tax net". Th.!s same figure has been mentioned -~in in 
para 6.20 of the _Ei:onomic Survey, 1981-82 issued by the Government 
of India in February 1982. The Committee consider that it was patently 
wrong on the part of the Chairman, Central Board of Direct Taxes, to 
not only belittle the statement but al~ to say that the impression that 
14 lakhs of assessces were .going out of the tax net was, to his mind, a 
wrong impression. Apart from that, it is an adnlitted fact that the strenath 
of the officers ~n the Income-tax department has been raised substantially 
in recent years. TI1e c.ost of collection of direct taxes is almt,st 2% as 
against less than 1/2 per cent for indirect taxes. Over 90 per cent of 
the collections from income-tax and corporation tax are paid directly by 
the asse~~ees by way of advance tax or dedtlctions at source ot payment 
on the basis of self-assessment and the collections on the ba·sis of regular 

~ assessments made by the Income-tax department represent under 9 per cent 
of the total collections. As many as 75 per. cent of the assessments were 
completed as summary assessments during the year 1979-80. and the scope 
of summary assessments has been enlarged still further thereafter. While, 
therefore, reiterating the~r recommendation that the justified requirements ------------------
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of additional manpower in the .income-tax departn1ent should be met, the 
Committe\! . would also l1ke to sound a word of caution and suggest that 
the number of assessees as \\'ell as the various other factors mentioned 
above, should be duly taken into account and a proper scientific study 
maCW. of actual requirements of additional manpower for efficient function-
ing of the department. 

J)eptt. of Revenue 'fhe Collllllittee are surprised to find that a comprehensive census of 

-dt1-

assets and liabilities of foreign companies has not been carried out since 
December 1961 and Government have had to rely only on the annual 
reports filed by enterprises having foreign investment. It has been realised 
that "with the coming into force of the Foreign Exchange Regulations Act, 
! 974 (FERA) prescribing maximum foreign shareholding for dllercnt 
kinds of enterprises, the annual reporting by enterpr:Ses has -become increa-
singly unsatisfa,ctor~' with the result that reasonably reliable- data on out-
standing foreign investment have not become available for the period sub-
sequent to 1976.H -

·the Committee have been informed that s·.nce the FERA marks a water 
shed in the area of our foreign investment policy, a full cerisus of the 
country's foreign assets and liabilities which would ·provide benchmark data 
for preparation of annual estiinates for subsequent years, would now be 
undertaken by the. Economic Department of the Resen·e Bank of India with 
March 31, 1981 as the reference data. The statement given in Appendix I 
!!ives the name~ of 172 Companies which applied lmder Section 29 of the 
Foreign Exchange Regulations Act .. 1973 and ~n which non-resident interest 
is presently more than 40 per cent: The Committee observe that the total 
pa.id-up capital of ~uch companies amounted tc Rs. 552.50 crores of \vhich 
the capital held by non-residenfs amounted to Rs. 313.04 crores. 13 of 
these Campa I!· es still have 90 to 100 per cent non-resident holding 
whlle as many as 21 have non-reside-nt. ~ofdi?~·· :_ b.etwecp ;o -~· 
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cent and 90 per cent. The Committee have been further informed 
that the Reserve Bank ii presently engaged in a study of FERA companies 
\vjtb a vie\\' to ascertaining the ~mpact of FERA process, impact on· the 
capital market and on the inward and outward flow of remittw.ces. -The 
Committee would suggest that Parliament be appr:sed of the findings of 
the above study. the measures ~aken to improve the data base with regard to 
the ope:-ations of FERA contpanies and the efiorts made to dilute the 
extent of share holding therein by non-residents' in keeping \Vith the objec-
tives of the statute. 

-----------------
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20. Atma Ram & Sons, 
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