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INTRODUCTION 

I, the Chailman of the Public Accounts Cormittee, as authorised by 
the Committee, do present on their behalf this Twenty-Ninth Report of 
the Public Accounts Committee ( Sixth Lok Sabha ) on paragraph 70(i) of 
the Report of the Comptroller and Auditor General of India for the year 
1974-75, Union Government (Civil), Revenue Receipts, Volume 11, 
Direct Taxes, relating to Incorrect Valuation of Assets. 

2. The Report of the Comptroller and Auditor General of India for 
the year 1974-75, Union Government (Civil), Revenue Receipts, Volume 
11, Direct Taxes was laid on the Table of the House on 14 May, 1976. 
The Public Accounts Committee (1976-77) excrmined paragraph 70(i) 
relating to Incorrect Valuation of Assets at their sittings held on 15 and 
16h'ovirter, 1576, tut  could not finalise the Report on account of dissolu- 
tion of the Lok Sabha on I 8 January, 1977. The Public Accounts Com- 
mittee (1977-78) considered and finalised this Report at their sitting held 
on the 6th December, 1977. The Minutes of the sittings form Part 11* 
of the Report. 

3. A statement containing conclusions/recommendations of the Com- 
mittee is appended to this Re~or t  (Appendix VII). For facility of 
reference these have been printed in thick type in the body of the Report. 

4. The Committee place on record their 'appreciation of the commend- 
able work done by the Chairman and Members of the Public Accounts 
Corrmittee (1976-77) in taking evidence and obtaining& information on 

this Report. 

5. The Committee also place on record their 'appreciation of the as- 
sistance rendered to them in the examination of this paragraph by the 
Ccmptroller and Auditor General of India. 

6. 1 he Committee would like to express their thanks to the Depart- 
ment of Revenue and Banking (now Department of Revenue ), Ministry of 
Finance for the cooperation extended by them in giving information to the 

Committee. 

C. M. STEPHEN, 
Chainnrg 

,Public Acccrmrs Commirtee. 

*Not rintcd. One cyclatyled copy laid on tbc Table of the How and five copier 
p h d  in L r n c n t  Lib-. 
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mmRT 
I 

XNCORRBCT VALUATION OF ASSETS 

Audit paragraph 

I . I ,  For th: purpose of Wealth-tax Act, th? term 'awt' i x l u i s  
property of every description. Wsdth-tax is, zh:refore, leviable eve2 on 
tht value of an interest-.rested or co:lflngtnt-in proprty. A 'vestei 
interest' is one which take3 e f a  forthwith or oa  th: h~??:l inj  of a 1  
event which is certain to happzn; a 'contingm interest' is 0.1: which is to 
take effect only on tht  hzp?:ning ofa  spxifiei bat u.r%tain e v m .  

I .2. I n  th: casz of a trust of arl imnwable propxty crenej in 1928, 
th: ssttler, wh3 h l l  thre: sons, dzlarc j  thlt after th: delth of hi, last 
surviving so.1, th: propxty shnll b: off:red for oatright sale for Rs. 8,03,033 
to his granhon from thr: first son and if h3 b~ not alive, thm to th: g m t  
grandgon and if even hz be n x  alive, t h ~ a  to th? ddzst granism fro n th: 
sxond son. As one son of rh: sxtler is still aliv:, th? inttrea ctzltei i? 
fdvo~r of th: firs: granlsm is a v:;tei interest a l l  thit creltei in favolr OF 
th: g i t i t  gra?i~3.1 an1 th: ~ ~ 3 . 1 1  g c a 1 i m  is a contingent interest. 

I . 3 .  Tn: trust wis a~j:;s:l to wzilth-tax for this propxty at 
Rs. 6,92,313 U3:O th: ass:;sn:l: y:~; 1339-72. Fai th: assz;s.n:lr y:lr 
1973-71, hswwe:, a p p h  53 iin3 thv. th: p:s? ::ty WA? b 5 n ~  considzrably 
U I ~ Y - V ~ ~ U ? ~ ,  th: D:?3rtm: 1'. r tk - rz i  th3 m ~ t : :  to th: Valuation 0.3::: 
wh3, in his repr t  of 26th July, 1972, dxerrninzj thz valu: of RP. I . o j  
crores for 1953 to 1955, Rs. 67 lakhs for 1955 to 1953 an i  Rs. 74 lakhs 
fbr 1970-71. Wh:n th: assosmsats wxe reop~ned, thtt trust 
cc?nre?d:J 01 th: olsis of l e ~ d  opinio.1 obtained by it (in- 
cluding on- from a retired Chief Justice of th: Suprem: Cmrt) that 
in view of the stipulation in thr: trust d::d re~lrding th: offx to b: made 
to a specified pmon for Rs. 8 lakhs, the mwket valu: of th: proptrty 
in the hands of thz trust could not e~cecd Rs. 8 lakhs. Th.: Dqmtmznt, 
after consulting tho Ministry of Lzw, accepted th: contention and accord- 
ingly the valu~ of Rs. 8 lakhs was adopted in thtt assessments of tht trust. 

I -4. The question of including the value of the vested or contingent 
interest in thtt assessmwt of the beneficiaries, who hnd been given the right 
to purchase the property worth nearly a crore of rupees for Rs. 8 l a b s  
only was discussei bctwetn tht B3ard and th: Ministry of Law in February 
1973 when the Ministry of Law opined thnt no assessrnm of th: valuo 
of the rights of beneficiaries could be m ~ d e  as these rights could arise 
onlv after the happening of the contingencies. Cmsequtntiy, the value 
of th:: SC~~.;:;~V: interests in the property escapti assessmttnt in the hands 
of the specified beneficiaries. 

I . 5 .  The Ministry have statei (Februlry 1975) that th: Dqurtm:nt 
was already seized of the various issues. 

[Paragraph 70 ( i )  of the Report of the Comptroller and Auditor General 
India for the year 1974-75, Union Government (Civil) Revenue Receipts, 

Volume 11, Direct Taxes] 



A. Background informadon 
I .6 The Committa learnt from Audit that the case cited by them 

related to a palatial property known as ccMotmt Napean" in Bombay forming 
part of a family trust created in 1928 by one Ardeshir B. Dubash in res- 
pect of his immovable properties and that by a supplementary trust deed 
dated 2 August 1945, the Settler had made certain separate provisions in 
regard to the benefits accruing from the said property, the distribution of 
the corpus of the trust, sale of the property, etc. The Committee were 
further informed by Audit that though the fair market value of the property 
had been determined, in 1972, on a reference made to the Department's 
Valuation ofiker, as Rs. 103 lakhs for the years 1963 to 1965, Rs. 67 lakhs 
for the years 1965 to 1g6g and Rs. 74 lakhs for the year 1970-71 (as againgt 
the value of Rs. 4,21,5oo adopted earlier for the assessment years 1963-64 
to 1966-67 and Rs. 6,92,ooo for the assessment years 1967-68 and 1968-6g), 
the value as determined by the Valuation Officer was not adopted under the 
mistaken belief that a provision in the trust deed relating to the sale of the 
property at Rs. 8 lakhs only to a beneficiary in the course of distribution of 
the corpus of the trust, when the last survivor of the three sons of the set- 
tler died, was a restriction or encumberance on its sale and the assessments 
were completed for the assessment years 1968-69 to 1972-73 taking the 
value of the property as Rs. 8 lakhs. This view had been taken, as 
pointed out in the Audit paragraph, on the advice of the Ministry of Law 
who examined the case on the basis of the legal opinion obtained by the 
trust which also included an opinion from a retired Chief Justice of the 
Supreme Court. 

I .I. The family of the settler, Ardeshir B. Dubash, comprised of the 
f o l l o w  members: 



ARDESHIR BOMANJI DUBMI1 
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h. D u b h  Naia ( 
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I .8. At the Committee's instance, the Department of Revenue & 
Banking made available a copy ~f the supplementary trust deed dated 
2 August 1945 ~tlevant to the prdgtrty in question. The salient features 
of the trust deed are brieffy discurnd in the succeeding paragraphs. 

I .g. By the principal deed of trust, the settler, Ardeshii Bomanji 
Dubash had created a family trust of his various immovable properties 
on 2 May 1928. The properties so settled comprised of the bungalow 
known as "Mount Napean" situated on Napean Sea Road, Bombay, with 
savants quarters and garages and four building plots of land (Nos. I, t ,  3 
and 4), the total area being 26,000 square yards (approx). By the sub- 
sequent Deed of Trust (executed and registered on 2 August 1945 under 
the power of appointment and revocation reserved by the settler under the 
principal indenture), the settler took out the following properties from 
the corpus of the principal trust deed and settled them on trust : 

( i )  The bungalow "Mount Napean" with servants quarters and 
garages, garden and approachqs, etc. (Are3 18,744 sq. yds.) 

(ii) Vacant plot No. 3. 
(iii) Certain securities, cash an9 m~vdble p:a?:;ty in:lu lin: p! ate 

and silverware. 

I .  10. Benefits reserved in the Trust Deed of 2 August 1945 : Accord- 
ing to the Trust Deed [clauses ~ ( a )  and 3(a) ], the settler reserved a part 
of the premises (two rooms on the second floor of "Mount Napean", the 
Tower Room and five servants rooms and common use of the basement 
on the ground floor and of the drawing room and dining room on the first 
floor and other amenities) and the income from the securities for his own 
benefit and enjoyment. The remaining portions of the premises were 
to be used as residences by his sons and their families. It was further 
provided [clause ~ ( b ) ]  that from and after the death of the settler, the 
occupants of various portions of the bungalow were to pay rent to the 
trustees as under : 

(a) Portions rrserved for ( i )  Has-rnwt on ground floor and furnitu..~ the win. 
common use : 

( i i )  Card1 n. 
(iii) Dining hall, drawing loom with furnitur:, furnish- 

ing+ and fixtu .rs. 
( i v j  Garagr and srrvants quartrrs. 
(v) Kitchm, worship plarm, m. 
(vi) Vacant plot No. 3. 

(b) Residence of Kaikhushru Portions of the srcond floor rarlier used by the settler and 
A. Dubash. Kaikhushru at a rent of h. 400 p.m. or Rs. 4,800 

p.r. Kaikhushru wa$ also to accommodate, in the 
room occupied by hL son, the settler'c daughter Gulabai 
for which a rent of Rs. 50 p.m. or Rs. 600 p.a. was to 
be paid by her to the trustm. 

(c) Residqce of Ratanji Portions of the firat fioor in his occupation at a rent of 
A. Dubash. Ra. 250 p.m. or Rs. 3,000 pea. 

(d) Residence d Bomzgji Portions of the third floor in his occupation at r rent of 
A. Dubah. ' Rs. 300 p.m. or h. 3,600 p.a. 



The Trust Deed alm provided [clatssc ~(b)(vi) ] that the right of resi- 
dence granted as above to the ms atrd their faniilh' was strictly perdohal 
to the settler's sons and shall not entitle any of them to transfer or alie-te 
the same to any other person or do any act, deed or thing inconsistent with 
such personal y e .  Thus, the premises could not be leased out by any 
of the beneficiaries. The rights of residence as aforesaid were, according 
to clause ~(b)(vii) of the Trust Deed, were to pass on to the scions of the 
family respectively mentioned against each portion of the premises. I t  
was further provided [clause r(b)(x) ] that from and after the death of the 
last survivor of the three sons of the settler, eriz. Kaikhushru, Ratanji and 
Bomanji, the rights of residence shall come to an m d  to all intents and 
purposes. A further stipulation under clause r(b)(vii) provided that these 
rights and benefits shall endure only so long as "Mount Napean" remained 
unsold under the trust, "the intent being that if the said Mount Napcan 
has not already been sold under clause 6, then on the death of the last 
survivor of the said Kaikhushru, Ratanji and Bomanji, the trustees as 
provided for in clause 4 shall proceed to sell the said Mount Napean freed 
from such rights of residence in favour of the said Dinabai (wife of Kaikhu- 
shru), Maneckbai (wife of Ratanji), Jean (wife of Bomanji) and Behram 
(son of Kaikhushru) and such rights shall be deemed to have ceased and 
come to an end on such sale." 

I . I I .  In certain contingencies provided for in clause ~(b)(viii) of the 
Trust Deed, namely, if any of the persons entitled to the right of residence 
co mentioned above does not exercise such right or such right of residence 

sses to an end by the death of the person in whom the said right is 
velmd or otherwise and the portions allotted to Kaikhushru, Ratanji and 
Bomenji respectively and the members of their family or any of them 
remaans vacant or unused, the trustees had the option to let out the said 
portion or portions lying vacant on such terms and conditions and for 
suchi period as the trustees may in their absolute discretion think fit, the 
first option of refusal being given by the trustees to the other parties or 
persons who may be residing in the other portions of "Mount Napean" 
allotted to them under the provisions of the trust deed. Such of th: 
'garages as may not be required for family use could also be let out by th; 
trustees at their discretion. 

I .rz. The event and mode of distribution : As stated earlier, the trust 
shall endure only till the death of the last survivor of three sons of Arde- 
shir B. Dubash. Clause 4 of the Trust Deed provided that from and aftera 
the death of the last survivor of the aforementioned three sons, the trustees 
shall hold "Mount Napean" with permanent furtures, fittings, fixed de- 
corations, chandeliers, lights, fans, furniture in the basement hall and 
dining room, statues in the gardens and the vacant plot No. 3 upon the 
following trust : 

(a) The trustees shall offer for outright sale for Rs. 8 lakhs the same to 
Behrarn Kaikhushru Dubash (son of Kaikhushru) if he be alive and if 
Behrarn be not alive to his son Ardeshir B. Dubash (grandson of Kaikhu- 
shru) and if Ardeshir be also not alive then to the eldest male child of 
Bomanji A, Dubash as may then be alive, inter aka, on the 
terms : -- 

(i) The purchaser to pay the trustees ih: ~urn  of Rs. 8 lakhs within one 
ear from the date of the death of the last survivor among Kaikhushru, ( 

&atanji and Bon\anji. 
* * 



(iii) The purchaser to pay interest on the purchase price from and after 
six months of the death of the last survivor of Kaikhushru, Ratanji; and 
Bomanji. 

* * * * 
(v) The offer to be accepted within two months from the date of which 

it is made by the trustees. 
(b) In the event of the offer being accepted by any of the parties men- 

tioned above, it shall be open to the trustees to receive the whole con- 
sideration money at one time or to receive it by reasonable instalments 
within one year, the unpaid amount being covered by proper security. 

(c) If the offer for sale made by the Trustees shall not be accepted by 
any of the persons named above or for and on their own behalf within the 
time prescribed i.e. two months from the date on which it is made (time 
being of the essence) the Trustees shall at their discretion by at liberty to 
sell same to whosoever they may think fit either by private treaty or by 
public auction and on such terms and conditions as they may think fit. 

(d) After paying all costs charges and expenses of such sale the Trustees 
shall divide the net sale proceeds into two equal shares and hold one such 
equal share Upon Trust to divide and distribute the same--beween all 
the children of Kaikhushru-Aredeshru Dubash in equal shares and the 
wstees shall hold the other such equal share Upon Trust to divide and 
distribute the same W e e n  all the children of the Bomanji Ardeshir 
Dubash in equal shares. 

I .  13. Clause 5 of the Trust Deed provided for the division and dis- 
tribution of the movables held upon trust on the death of the last survivor 
of the settler's three sons in the same manner as provided for distribution 
of the sale proceeds of "Mount Napean" in clause 4(d) of the deed. 

I .. !4. Sale of the property by Trustees : Subject to certain specified 
condtaons, the trustccs could sell the property. Claufe 6 of the Trust 
Deed dated 2 August 1945 is relavant in this connection and is reproduced 
below : 

"The Trustee shall during the lifetime of the senler if the settler 
so directs sell the said Mount Napean freed from the trusts and 
rights of residence created by these presents in favour of the 
members of the settler's family and upon such sale the trust in 
provisions and conditions created in respect of such right of 
residence shall be deemed to have been revoked and at an end. 
In case of such sale the Trustee shall hold the sale proceeds 
and the investments thereof upon trust to pay the income to the 
settler during his life time and after his death upon the same 
trusts and conditions on which the sale proceeds are to be held 
in case the said Mount Nepean is sold after the death of the 
settler but before the period of distribution as provided below. 
Similarly, after the death of the settler the trustecs may with the 
written consent of the beneficiaries hereunder named that is to 
say the said Kaikhushru, Dinabai, Behram, Ratanji, Maneckbai, 
Bomanji and Jean and in case of the death of any one of them 
wit3 the foment of the survivors or survivor of them and in case 
the majority of than agree then with the sanction of the Coun 



first obtained sell the said Mount Nepean freed from the rights 
of residence so created as aforesaid and in case of such sale the 
trusts provisions and declarations creating such rights of resi- 
dence shall be deemed to have been revoked and come to an end. 
Upon any such sale as afore-said the sale proceeds and the invest- 
ments the reof shall be held upon the trust to divide the same into 
three equal parts and hold one such equal part or share upon 
trusts to pay the income thereof to the said Kaikhushru for life 
and after his death to his wife Dinabai until her death or remar- 
riage for the maintenance and support of herself and her children 
and upon the death or remarriage of the said Dinabai shall hold 

the same upon the same trusts and provisions as are contained in 
clause 4(d) hereof for the distribution of the sale proceeds of 
Mount Napean among the said children of Kaikhushru Ardeshir 
Dubash. Similarly the Trustees shall hold the secondird 
equal part or share and the investments thereof upon Trust to 
pav the income thereof to the said Ratanji and after the death of 
the said Ratanji to his wife Manackbai until her death or 
remarriage for the maintenance and support of herself and 
after the death or remarriage of the said Maneckbai the Trustees 
shall divide the same into two equal shares and hold one such 
share upon the same trusts and provisions as are contained in 
clause 4(d) for distribution of the sale proceeds of Mount 
Nepean among the children of the said Kaikhushru and the 
other such equal share upon the same trusts and provisions as 
are contained in clause 4(d) for the distribution of the sale 
proceeds of Mount Nepean amongst the childten of Bomanii 
Ardshir Dubash. The Trustees shall similarlv hold the 
remaining such .+rd equal part or share and the investments 
thereof upon trust to pay the income thereofto Bomanji and after 
the death of Bonsnji to his wife Jean until her death or remarriage 
whichever happens first for the maintenance and support of 
henelf and her children and uDon the death or remarriage of the 
raid Jean shall hold the same upon the same trusts and provisions 
as are cmtained in the clause 4!d) hereof for distribution of the 
sale oroceeds of Mount Nepcan among the children of the 
said Bomanii Ardeshir Dubash." 

r - 1 5 .  Th: following further facts relevant to the case emerge from 
a qtudv of the material mad: available by the Department of Revenue i? 
Banking and Audit : 

(a) T h e  settler, Ardeshir Bomnnii Dubnsh died at Bombay on 
2 Dectmbtr 1959 and after this date, the rent under the trust 
deed bxamt payable to the trustees in terms of clause ~(b) 
of the Trwt Deed. 

(b) The settler's eldest son, Kaikhushru A. Dubash, and his wife 
Dinbai renounced on 14 July 1955 their right and interest to 
reside in "Mount Nepean" given to them under the Trust 
Deed in favour of their son Behram Kaikhushru Dubash. 
Kaikhushru A. Dubash died on 22 June 1965. 

(c) Ratanji A. Dubash also died on 29 June 1966 and, the te fo~ ,  the 
19st survivor of the t h e  sons of the settler was Bomanji A. 
Dubash. 



(d) Bonlapji A. pubash, the youngest son, and his wife Jean executed 
a Eclsasc Dean Febryary 1973 giving up the right to 
w$ldence u n d e ~  the trust deed and the property was leased to 
MIS N ~ p t a n  Estate (PI Ltdon 24 February 1973 by Behram 
Y. ubesh for a period of 98 years at a token rent of Re. I, f if emanded, for a e  first three years and at Rs. 12,700 p.m. 
after the first three years.It is significant in this context that 
MIS. Ngpean Estate (P) Ltd., to whom the property was so 
leased consisted of the members of the Dubash family. On 
26 February itself, MIS. Napean Estate (P) Ltd., sub-leased a 
portion of the property for 97 years and I I months to M/s. 
R. Sharp& Sons Pvt. Lfd., at a rent of Re. I for the first three 
years and at Rs. 2,500, p.m. thereafter. 

(e) On 3 September 1973, shares of MIS. Napean Estate (P) Ltd.. 
were sold by the members of the Dubash family to G.K. Govani 
and others. 

1.16. As has been pointed out in the Audit paragraph, for the purpose 
of the Wealth-tax Act, 'asset' includes property of every description and 
wealth -tax is, therefov, leviable even on the value of an interest vested 
or contingent-in property. The Committee have been informed by the 
Department ofRevenue& Banking that the provisions of the law governing 
the assessment of the net wealth held by family trusts in the hands of the 
trustees and beneficiaries are contained in Sections z(e), 2(m), 3, 7 and 
21 of the Wealth-tax Act, 1957 and Rule IB of the Wealth-tax Rules, 
1957. The term "asset" has been defined in Section 2(e) of the Act while 
"net wealth" has been defined in Section a(m). These are extremely 
comprehensive provisions, all assets being included in "net wealth" by 
the very definition and in the definition of "asset", property of every 
description movable and immovable, is included. Section 3 of the Act im- 
p ~ s c s  the charge of wedth-tax upon the net wealth and it has been held 
by the Bombay High Court (71 ITR 180) and approved by the Supreme 
Court (76 ITR 471 and 88 ITR 417) that net wealth "necessarily includes 
propeqy of any and every &scription of the assessee, movable or immowble, 
barring the exceptions stated in Section z(e) and other provisions of the 
Act." Thus, in the present case commented upon in :he Audit paragraph, 
the vestedlcontingent interest of the beneficiaries (Behram K .  Dubash and 
Ardeshir B. Dubash, son and qrand-son respectively of Kaikhushru 
A. Dubash) who had a pre-emptive right, under clause 4 of the Trust 
Deed dated 2 August 1945, to pruchase "Mount Nepean" was also to 
be included in their wealth-tax assessments. 

I .17. The assessment procedure in the case of trusts is laid down in 
Stction 21 of the Act. Section 2r ( I )  of the Act provides that in the case 
of assets chargeable to tax under rhe Wealth-tax Act which arc held by 
G C  . . . . . . .. any trustee appointed under a trust M a r e d  by a duly executed 
instrument in writing, whether testamentary or otherewise (including a 
ma under valid dded of wakf)", the wealth-tax shall be levied upon and 
recoverable from tZle truetee "in the like Manner q d  to the same extent 
as it would be leviable and recoverable from dK person on whose behalf 
or fbt who& brrreart the assets are held" and tk provisions of the Act 
"shall apply accordhrgy'. Undcr Sscdan tx(z) ,  "No&.@ contained in 

( I )  pr~vw citbtr thc d i m  a ~ 8 4 ~ - t  of  the man on 
w h q  bebatf or for w h  b e f i t  the weeta shove r d m d  to are held, 
or the ncovcry from such person of the tax payable in rsopect of such 



assets." FurthQIc according to Section 21(4), nonvithseeading anything 
contained ia ibis section, "where the duma of the on whose 
b e i d  or for whose bendit my mch assets arc held are indet-te or 
uduiawn, the wealth-tax shall be levied upon and r e c o v d "  from the 
tmtee "as if t b ~  persons od whom W f  or far whose benefit the 
asscts are hdd wure an individual who is a citizen of India and resident 
in India for rhe purposes of this Act." 

I .  IS. It has been held by the Bombay High Court (71 ITR 180) that 
under Section 21(1) read with Sbction 21(2), the asmsmem can be made in 
the hands of the vustee or bmaficiarics according as the interest of revenue 
dictates and that the &cct of Saaion 21(4), which creates on exception to 
thia choice given to the dcpamnmt, is that sub-section (2) would not be 
available. to the department where the shares of the persona on whose 
behalf or for whose benefit any assets are held are indetermiwte or 
unknown. 

I .  19. At the Committee's instance, the Department of Revenue & 
Banking furnished a note indicating the salient featuras of the instructions 
issued, from time to time, by the Central Board of Direct Taxes in regard 
to the manner of assessment of family trusts and valuation of the rights of 
the beneficiaries therein, which is reproduced in Appendix I. 

I .20. Section 7 of the Wealth -tax Act, 1957, deals with the procedure 
for the determination of the value of assets. Under Section 7(1), "subject 
to any rules made in this behalf, the value of any assets, other than cash, 
for the purposes of this Act, shall be astimated to be the price which in the 
opinion of the Wealth-tax Officer it would fetch if sold in the open market 
on the valuation date." 

1 .2 I .  The Committee have been informed by the Department of 
Revenue & Banking that while the valuation of life interests is governed 
by Rule IB of the Wealth-tax Rules, 1957, in the case of intmst of re- 
mainder-men in the corpus of family trusts, no rules regarding valuation 
of such interest have been framed and that under Section 7 of the Wealth- 
tax Act, the value of such interest is to be takeh at the price which, in the 
Wealth-tax Otfim's opinion, it would fach in the open market if sold 
on the valuation date. The Department have further stated that this valua- 
tion is made on actuarial principles with due regard to the following 
four main factors : 

(i) the mortality assumed ; 
(ii) the rate of interrst employed ; 
(iii) thc value placed on the trust fund ; and 
(iv) the effect of estate duty. 

B. Uadcr-valuatl6n of "Mount Napcan" 

I .22. The Committee enquired into the method of assessment of trustacs 
and beneficiaries in the m e  of family trusts. A representative of the 
Central Board of Director Taxes stated in evidence: 

"Wealth-tax is leviPbk on the net wealth of an assessee, and rlrolt 
assesses arc individuals and HUFs. Wealth has been de6abd 



PO assets minus liabilities. The relevant words, a n  'Assets 
bdonging to an assessee'. That is one part of the law on the 
subject. Then, section 7 deals with valuation. Then there 
is a specific provision in the Wealth-tax law, section 21, which 
says that in the case of assets held by a trustee, the tax shall be 
levied on and recovered from the trustees in the same manner 
and to the same extent as it would have ban levied on the bene- 
ficiaries. A sub-section under it gives us an option to make a direct 
assessment on the beneficiary instead of making an assessment 
on the trustees. Then there is sub-section 4 which says that if 
the shares of the bendiciaries are not determinate or are unknown, 
the assessment may be made by rqipding the beneficiaries 
together as if they were single individual who is a resident of 
India and a citizen of India." 

He added : 
"We can either assess the beneficiary direct or we can make an assess- 

ment on the trustees. In the latter case when the assessment is 
made on the.truste:s, the wealth tax has to be levied and collected 
in the same manner and to the same extent as if it was to be 
recovered from the beneficiary directly." 

Asked whether1 the manner of computing wealth-tax in the case of 
a trustee or a beneficiary or an individual was the same, the witness replied: 

"It is the same method whether it is for a trustee or a beneficiary." 
T o  Another question regarding the manner in which the assessment 

had been made in the prese~t c tse cited in th: Audit paragraph, the witness 
replied : 

"The assessments have been made for the property in the hands of the 
trustees at a figure of Rs. 8 lakhs. But no assessments have been 
made on the beneficiaries, that is, the three sons. The settler 
had three sons, SlSht-i Kaikhushru, Ratanji and Bomanii. 
The trust provided that during the life time of these three sons, 
they had a right to live in the house and, after the death of all 
the three sons, the trust provided that the trustees shall offer 
the property at a specified value of Rs. 8 l a b  to the son of 
Shri Kaikh~shru whose name was Behram if he was alive at that 
time and, if Mr. Behram was not alive, then to his son, Ardeshir 
and, if Mr. Ardeshir was not alive at that time, then to the eldest 
male child of Bomanji who was the third son." 

I .q The following table, furnished at the Committee's instance, by 
~ n e  Department of Revenue & Banking, indicates the value of the property, 
"Mount Napean", adopted in the assessments pertaining to the period 
1964-65 to 1972-73. - - - - - -- - - - - - - - - - - . -. - - - -- -- --- - 

Vdvc adopted 
Assessment Yrar - 

Original Auevment Revised .heument 
A- - - -- -- - - - -- -- - .- - - - -- -- --- 

1 ---- 2 --- ---- - -- - - 3 - - -- -- 
EL. Rs. 



I 24 Asked to indicate the reasons for referring the question ot' 
vrhation 01 the property to thc Valuation Cell in ~Awessment 
Year r ~ o - 7  r ,  the Department of Revenue 8: Bnking have. in n note. 
stdted : 

A\ has been pointed out in the Audit paragraph, the Valuation Officer, in 
hs report of 26 J ~ i y  1972, determined the va'ue of the property at Rs. 1.03 
creres for the years 1963 to 1965, Rs. 67 lakhs for the years 1966 to 1969 
a n d  Rs.74 lakhs for 1970-71. A copy of the relevant report of the Execu- 
ive Engincer (Valuation), Income-tax Department, Bombay, was a h >  

made available to the Committee by the Department. 

r .2j Since a property valued at nearl!. a crore of' rupees by the De- 
pnrtmen~'5 own Valuation OfXcer had been valued only at Rs. 8 lakhs for 
purpoc?c I \ ! '  wealth-tax. the Committee called for copies of the assessment 
rrrder~ l-c;c:.mt 10 the c : w ,  in responve to which thc' Department of Re- 
veaac &  king fu: nisllc~l copies o f ' t h e  :wessmcn: orders for the assess- 
men? \'L.:II.\ I 95.4-6: rcl I .r'1-73 T h c  c.:oin!nittee found therefrom that thc 
f c . l l ~ ~ \ \ . i n ~ :  nb)tc !I:\.! i x c n  recorded h!. the concerned wealth-tax Officer 
on S .\i:cr..!l :Q;; i n  the nsscscment orders L ~ s  thc years 1964-65, 1968-69 
an{?  10-1-72 : 

" I n  this case the matter was referred t o  thc \-aluatinn Cell and 
thc E x e ~ w i v e  Engineer valucd the property Mount Pu'apean for 
Its. I ,o3,6o.ooo for the year 1963 to r 965, Rs. 67,r5.000 for the 
vcar 1966 to I 969 and Rs . 74,4.',,003 for the year 1970-71. i n  
thc meanwhile the assessee had approached the Board and the 
Hoard in turn refcrred the matter to the Law hiinistr?.. As 
per opinion of the IAN. Ministry which is h s e d  on the opinion 
given b y  Just icc. .  . . . . . . . . thc v,ilue of the property cannot 
cmceed Ks. 8 lakhs. As there was wide disparity between the 
v:tluation ma& b y  the Executive Engineer and thc value placed 
by the LAW Ministry, the case was dis~zssed  with I .A.C.  T h e  
1.A.C. appears to have discussed the matter with t he  C.I.T. 
who opain referred the matter to the Board. T h e  Board's 
final orders have been received on 5-3-1973 and the  W.T 
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assessments are completed on the basis of Board's instruction 
and after discussion with the I.A.C."'( 

I a 26  I n  view of the fact that in this case, the Wealth-tax Officer had 
aoparently not been allowed to complete the assessments according t e  
his or her own iudgement and the law allowed to take its own course oa 
account of intervention by the Central Board of Direct Taxes, obviously 
on the assessee's initiative, the C~mmi t t ee  desired to know whether it was 
normal for the Board to be approached in this manner while the case was 
k i n g  considered by the proper officer and why the Board had apparently 
eone out of its wav to get the matter examined bv the Law hlinistry em 
the basis of an o ~ i n i o n  given by  a former Chief Justice of the Supreme 
Court. The  Chairman of the Central Board of Direct Taxes stated in 
evidence 7 

"We have now issued instluxions that the Board shall not in ter fey  
in individual cases." 

He added : 

'(These instructions were issued on 22 Novcn~ber 1974. Hefore these 
instructions were issued, I understand i t  was quite :I conlnloa 
practice to give advance rulings as well as deal with individual 
petitions of assessees, although it was contrary to the provisions 
of law, hut it appears that nobody noticed this 1'act and this 
practice was going on until the matter was raised in the Public 
.4ccounts Committee and the PAC criticised this practice and 
brought it specifically to the notice of the Government. Therc- 
after the Board consulred the Ministry of Law d s o  and the). 
agreed with the PAC that this practice was not in :~ccordancr 
with the nrovisions of the law, that is. the Board is not compe- 
tent to issue instructions in individual cases. Since then 
these instructions were issued and the practice has been 
stopped." 

1.27 Another case relxinr: t l )  t h e  asscwment of :i f o r c i ~ n  cornpan!. ifi 
which a reorescntative of the foreicn companv had been in ttwch with 
the Central Board of Direct T a m  in connection with its dc;\errsmcfnt~ 
and the Board had issued instructions, contrary to the pro~~isinnq of law. 
to the Commissioner of Income-Tax concerned, commented upon in 
~ a r a g r a p h  17 of the Report of the Comprtroller& Auditor (iencral ef 
India for the vear 1973-74, Union Government (Civil) Revenue 
Receipt$. Volume IT, Direct Taxes, had also been examined by the Com- 
mittee. With reference to this caw, the Cammittee had asked whether 
this did not indicate that the Central Board of' Direct Taxes had beea 
interfering often i.1 individual c a w  to the detriment of the country's 
revenues and the Chairman of the Board had replied in evidence . 

"As I slated earlier, i t  was quite a common practice for the Board to 
give instructions in individual cases. . . . . . This  is the factual 
position which we have got t o  admit." 



Asked whether this pracdce of the Board interfering in individual cases, 
particularly those relaing to influential and powerful assessees, had over- 
come to the Finance Secretary's notice, the Finance Secretary replied : 

"While it is true that I have been in the Finance Ministry ever since 
coming to Delhi, my experience with revenue matters has been 
since 1974. In this connection, 1 would refer to a specific 
provision in the Income-tax Act, where it  is laid down by statute 
itself that the h a r d  will not be looking into individual cases." 

The  Chairman, Central Board of Direct Taxes, added in this con- 
text : 

".is I h ~ v c  \tdted, '~fter the issue of these instsuc~ions, if this very 
case had come to the Board, the Board would have refused to 
interfere and the Board would have told the assessee to deal with 
the Income-tax Officer directly. There arc case9 now where 
when we receive references, our stock reply is that the Hoard 
declines to interfere." 

1 . 2 8  .4~ .tated by  the Chairman, Centrul HoarJ, of Direct Taxes, the 
p r a ~ t i c e  of th- Bi1al.d givinq advance ruling\ ds wi.11 :is dealing with in- 
di\.iduaI rcpr-rsentations from assessees had also been cr i i i~ised elrlier b- 
the Public Accounts Committee. Dealing with one such case where an 
advance ruling has been given by the Board in regard to thc tax liability of a 
foreign company, rhc Public .Accounts Cxnmittec (1973-,74). in  par,igraphs 
5 '  87, 5 - 8 9  a n d  f; . y 1  or'their I 28th fiep:)rt (Fifth Lok Sabha'r. had made. 
inter-:ilia, [!I: t'ol!owing r:cn~~m~n,i.itions'o!>serv~tions : 

" 5 .  87 h r~iling given by t!lc Alinisrry in .\lay 19-3 ia ~ . c ~ . I I . J  t o  the 
t :~ s  liability of .I foreign conlp'iny under ~i collabi)r,ition agree- 
mcnt with an Indian company in which the Gnvernment of 
Indi ,~ l~a\:c j I ;,cr ccn: ot'shsrrs and L.1.C. 23 pc: cerlr ~t'shrrrec 
i a c l , .  i t r  the n f ~ t i c ~  of ~ h c  Committee. T h e  f , i~ t s  11;tsi.,1t~'d b!. 
thc Committee in the forc-going p , i r a p p h s  wou!.l inJii:\t< how 
the .\linistr!. uvenr out of the nSa!- on thc' suggestion of t11c Jlinis- 

~ ~ r n e n t  try of'L.~w and sought modification in the terms of the ag ra .  
if ccrtain payments to he  made to the foreign comL>sn!. Llr so- 
called know-how \Vei.c t~ b ~ '  exempted from tas .  'Th? F i ~ i m c e  
Secretary ~l l re~idy ~tgrced with the view that advice shoulJ ?ot 
hc in o specific instance. According to him, if the b:lsic premlse 
is : lc~eptcd that the tax determination in a particular cast: has 
to bc mode by the I T 0  in a quasi-iudicial proceeding then 
only would the Board express a view in general terms. The 
matter, thcreforc. requi~es thorough inquiry in depth so as to 
set out clearly thc scope ot' idvice which ntr:!, be given by the 
Ministr:, o f 'F inanx  (Foreign 'Sns Division), in s w h  matters." 

" 5 . 8 9  ' r h c  question of thc Board's giving aL1v;mce ruling had been 
raised before the various committees and commissions which 
inquired into direct t ~ x  administration. I n  this connection 
the Committee would refer to paragraph 6 .179  of Direct 
Taxes Enquiry Committee's final report (December 1971). It 
appears that unless the Board is authorised by law to give advance 



rulings the Bosrdshould not give advance ruling. T h e  Commit- 
tee therefore, desire that in order to place the matter on 
a legal footing necessary amendment to the law should be con- 
sidered early." 

"5.91 T h e  advice (not ruling) should be not for avoidancejor for 
finding loophoies but  it should be in the nnture of a general ana- 
lysis of law as it stands and no more. T h e  Board should not 
have powers to render regular consultancy service." 

In  their Action Taken Note on these recommendations/observations [vide 
page 34 of' the Committee's r ~ 3 r d  Keport (Fifth Lok Sabha)], the 
Department of Revenue & Insurance had informed the Public Accounts 
Committee (1974-75) as follows : 

"The lnatter has bccn considered in detail and, in the light of clause 
(a) of the proviso to Section I ~ g j r )  01' the Inco~nc-tax Acr, 
1961, it has been de~idcd that thc B o d  will not iwue any 
:id\.anic rulinqq 'cfircc.tions iilstructions in indiviciu.il c,l\es. 

In vlew 0 1  the decision that thc Board will not issue ,in!. dvarzcc 
rulings, it is not considered necessar!. to amend the la\{. ii)s taking 
a power enabling the Board to issue advance rulings. 

The Public .Accounts Committee's ohscrvarinns in this para 11;ivc 
Ixxn notcd for guidance." 

1.29 Scction I I Y( I )  of the Incomc-tns Act. 196 I .  as amc.niicd by the 
Taxation laws (.knendment) Act, 1970, ivith effect Srom r April ry71. 
prohibits, inirr olio, the issue of' orders, instructions or dircctions h!. the 
Central Board of' Direct Taxes requiring any Incomc-tas Offixr to make 
a particuhr assessment or dispose of' :I p:irticul~ir cusc in :I pnrticular 
manner. The  Scction rcads os fol1on.s: 

I'mvided t h a ~  no such osdc~ \, instsuctions or. dircctions 
shall be issucd- 

{d, SO as to rcquirc any inm-nc-~.i\ ,iuthority to makc :1 pu t i cu l~ r  
assessment o r  dispose of' n ;wticul,il. ;,ise In ,I pL~rticul.u 
manner ; or 

:b, so as tn  inte:.ferc with the diwrct~tm 01' the Appcll~tc Awstant 
( hmmnsioner in the exercise 01 '  hi\ appellate f'unztions." 

I .;o .A C L ) ~  of the instructions (No. 75%) &led 22 Novcmbcr 1974 
issued in this regard was furnished, at the C;omrnittc:'s instance, by dlc 
Department 01' Kewenue Sr H~nking, which i(; re;rrociucc-i in Ap!):.~Jix I. 



1.31 Even under the Wealth Tax Act, 1957, the Committee learnt 
from Audit that the Supreme Court, had held, in Sirpur Paper Mills Ltd. 
v.r. Comnijssioncr of Wealth-tax (1970)(77 ITR h), that Section 13 of that 
Act did nc9t imply that the Board nlay give any directions or instructions 
t o  the \)(. ~4 th - t ax  Officer or the Commissio~~er in exercise of his quai- 
judicial functions. The  Supreme Court added that any interpretation 
permitting that wouid be plamly contrary to the schemc of the Act and the 
nature of the powers conferred on the authoritie~ investcd with quasi- 
judicial p o w c ~ ~ .  

1.32 'I'he Chnmittee dcsirccl to know when the assessee in this case 
(trusrces 01' ".llount Napean" .l'i-ust) had approached the Central B o d  
ot' D i r c ~ t  'I';~xcs and ivhcthcr the opinion of the former Chief Justice of 
the Suprcmc (hur t  had already been obtained by the assessce or whether 
it \vas olx::inc..l only subsecluently. :I representative of' thc (;entr,d Bo:lrJ. 
nf Direct 'I'.l\:es stittcd in evidence: 

"One .\\I.. . . . . . . . ., o n  bchalf' of thc Trust, approached thc Board tvith 
:I Icttcr ilatcd 22  September 1972. This was supported by an 
opinion t'lx~m .\lr.. . . . .,md latcr on Air.. .'s ,'former Chief Justice 

$ 1 .  the Supreme ( :ow; \\.:is also taken." 

:<incc rhe fimncr (:hief' Justice's opinion had acinuttcclly ~ ~ Z I I  o b t ' ~ i l ~ ~ J  
onl!. i~rci.. :;I(. C:ornmittee cicsired to know the circumstances in xvhich it 
':c.c.unr nc,:.:t.ury fi)r nhi.li:~in; rhc opinion oi' a ;>Crsoil like :I I.!:+:.:? (:hip:' 
1 i r e  'I ' ]>:  \t irncss rcpiic.l in c\.idcnic: 

i .33 'l'hc. (:ommittcc dcsircii to he t.urnishzd nit11 a copy of the letter 
.I;licd 22 Scpwmhcr 1972 i ~ l ~ ~ ~ y u ~ t l ~  the opinion stateJ to l~.ive hem given 
10 the Bo,~ld on thc asscssce's bchd1' :~nd enquired into the circumstances 
in \\.!11.1.i the inirii~l and supplcmc:lra:.y opinions were obtaincj. from a 
litrmer Chic1 Justicc of' the Su71.eme C:OL~I-t. 1:urthcr. they a!so Jzsired 
- , * r  \;now. 01: how many oci;lsiol~~ thc w w s e c  or his reprevxt~:ives had 
; I . I L * ~  rhc. ( h ~ i i . r n ; ~ n  ~ i h ~  ~ n i o r  otnci,~!s of !hc Board in ionnccticm \\.it11 this 
:,Iw. (:cr:~lplctc dctiiils 01' sili.h intxtings .!i:mgwith topic-; ot' thc rccurds 
,I!' Jiscuwions. i i '  N!., all cwrespondcn~e esihnnged bctu-een the assssec: 
$11. his i . ~ p ~ . ~ z ~ n t , ~ t i \ . ~ ~  i1n4 tkc 130;ircj, of the rdcvunt notes in rhe BojrJ's 
tiles Icudinp 10 tlw issue 01' the instr~~;ticlils to the C@rnn~issi~)ncr of Income- 
i;ls were also ialled for \)!, the i:omn~ittec. l ' he  Department ot' lievenue 
,$ Ilanking, in u note t'uimisheJ in this reg.ird, infarmed thc c:o~~utlittee 
th,~t the filc c,ontaining thc relevant int'ormation'documents h,td ixen sent 
:o the .\tini.;t~.!. 01' 1,.1u. on issucs arising out of this case and \vouId be 
m d e  i~ \ . :~ i l ; t l~ l~  as soon as it was received back from d m  Ministry. 'This 
h c i ,  hcwcw. ,  nut btxn fu~~ni.;hcd till the findisation of this Report. C:o- 
pies of' the cqyinions Jilted j c  O~.tnher 1972 and 21 Xotrember 1972 given 



by the former Chief Justice were, however, furnished by the Departmenr 
to the Committee which are rcproduced in Appendix 11, 

1.34 The Committee, on a scrutiny of the opinions o f  the former 
Chief Justice, found that the first opinion dated 30 October 1972 had not 
taken into considcrntion the fact that under clause 6 of the Trust  Deed, 
sale of the property was possible during the life time of the settler, if he 
so desired, and after his death, with the consent of the surviving bene- 
ficiaries or nit11 the consent of a majority of the said beneficiaries with the 
sanction of the court, but had ccmfine~l itself to an examination of the 
implications of clause 4 of the Trust Deed. The former Chief Justice, 
in his opinion dated 30 October 1972, had observed, i91ter alza, as follows : 

Under S. 7 of the Act, the value of the property shnll hr: estimated 
to he the price which in the opinion of the Wealth-t.1~ Officer, 
it would fetch il' sold in the open market on the \duntion 
date. 

It is true that for purposes of valuation under S. ? < I )  01' the .Act, the 
words 'if sold in the open ~narket' docs not predicate actual 
sale are an actual existing market, but only enjoins that it should 
be assumed that there is an open market and the property can 
bc sold in such a market. Tho \X'e,alth-tax 0fll.w must 
assume a notional market for the sale of' thc jTroperq and 
determine the viiluc at u71ich the propert!. m y  bc \old in the 
market. 

.rhe iudgement does nat expressly starc nor docs i~ imi>ly that the 
restrictions \ ~ h i i h  arc imposed upon thc propern either by 
virtue 01' lel;'.~] provisii)nc; or b e a u x  ot ~ ~ t t l e l l ~ ~ i ~ ;  to which 
the propern. is subjected, arc to  be ignored. If thc propem? 
is subjected t o  restrictions which restrict its rnarkci :ihi!it\- as; 
encumbered property thc  due ol' thc wmc u4l I?c  less ttun 
the villuc it could h u \ ~  f'ctched i t '  it were uncnxmbereci. 
Such restricrions mil conven:int\ as reduce thc valuc must 
be taken into ~ < o u : i t  in v:iluin~ thc pl-opcr~!.. 

l'he right ivhi~h U d ~ r m ~  K. Dubash has in thc propert! I arise 
only on the dcath of' dll thc three brnthers; this right is '.on- 
tingcnt. The right to purchaw properr!. at thc p r ~ c c  fixed 
by the settler cannot howevcr on that account hc ignored: 
for the trustees must hold an apply the property according t o  
the direction\ of' the settlcr because any purchmr of' the 
property from the trustees will take the propem; subject to 
the restrictivn imposed by the settlcr. 

In  my opinion, thc value of the property in the 1mds  of the Trustees 
in no circumstances can exceed Ks. 8 lacs. 



In this connection, it is also important to bear in mind that the amount 
of Rs. 8 lacs includes the value of the permment fixtures, fit- 
tings, decorations, chandeliers, fans, furniture and statues, etc., 
the value of which has to be ignored while valuing the pro- 
perty for wealth-tax purposes, and hence the value of the house 
and land would be less than Rs. 8 lacs, for the purposes of the 
Wealth-tax Act, and in any circumstances cannot exceed Rs. 
8 lacs." 

Since this opinion did not, as stared eirlier, take into dccodnt clause 6 of 
the Trust Deed, the second opinion dated 21 November, 1972 appears to 
have been obtained, relevant extract from which is reproduced below: 

"The Querist seeks a supplementary opinion on points not covered 
by the earlier opinion dated October 30, 1972. My attention 
is invited to CI. (6) of the Indenture of Trust dated August 2, 
1945. * * * * * * * * 

It is true that under C1. (6) the property may be sold with the consent 
of all the persons mentioned in paragraph 6 or a majority of 
those persons with the sanction of the court. But the right 
vested in certain specified persons to purchase the property 
for a fixed amount of Rs. 8 lacs after the death of the last sur- 
viving son of the settler must also be taken into account in 
considering whether there is any reasonable posibility of such 
consent of a majority of the persons. The present market 
value of the property free from encumberances may be large 
but the persons named whose consent must be obtained for 
sale of the property would riot normally be expected to assent 
to any sale to outsiders. It is diflicult to believe that any of 
those persons will agree to the sale of the property to his or her 
own detriment or to the detriment of his or her children and 
dose relatives. Out of the three sons of the settler, Kaikhu- 
shru, Rmnji  and Bomanji, two are dead. After the death 
of the third son, the property must be offered for sale to Behram 
son of Kaikhushru and if Behram he not then alive to his son 
Ardeshir and if Ardeshir bc not alive to the eldest male child 
of Bomaiiji. These are restrictions inherent in the title to 
the property and must reduce the value of the property. Gran- 
ting that in certain circumstances the property may be sold 
at the market price with the consent of the persons named 
a. ( 6 )  but that consent is not in the existing circumstances 
capable of being obtained. The valuer accordingly cannot 
ignore the restrictions which are inherent in the right of the 
trustees to sell the property at the market value. The market 
value of the property it may be repeated is that amount which 
the property subject to the restrictions, encumberances and 
limitations may fetch and so long as the restrictions under C1.(4) 
remain there is no reasonable possibility of the property being 
sold for a price exceeding Rs. 8 lacs. The mere circumstances 
that the senler envisaged a situation in which the property may 
he lold fire from the restriction and which aitu~fion is impnssihle 
to be achieved, is in my opinion, not a ground for holding that 



the value of the property is more than the value at which t he  
property would be offered for sale by the trustees on the death 
of the last son of the settler." 

1.35. .4sked how the department got the opinions givenby the private 
counsel of assessees verified and tested independently, the Chairmaa, 
C-ntral Board of Direct Taxes replied in evidence: 

"So far as we Jre a7c;rnccl. we did not issue any instructions in t l ~ c  
rnmx of in l iv i iud  c:~ct.s. Rut if an assessee raises an issuc 
bcforc an Inmne-tax Officer, then it is competent for the 
Income-tax Oifice. to  seek the legal advice of the Standing 
Counsel through the chmmissioner of Income-tax and that is 
merely a Icgil adkice on which the Income-tax Offic*cr 01' the 
C:~m!nissioner of I n c ~ v e - t a x  may or may not act." 

['o mother question whether i:z this pir t icuhr  case, the opinions givm 
by the former Chief Justice werc got tcsted b y  any other legal aurhority, 
the witness replied : 

"The Law Alinisty is our iegal adviser in this respect ~ ~ n d  thert is 
nu question of'  going to anybody else." 

I .36. As stated in the ,Audit paragraph, ihe assessec's cmtcn:i,,n 
that the p:operty could not b t  valued at more than Rs. 8 lakhs (on thc basis 
uf'thr legal opinion obtained by the trust) had been acccpted by the De- 
partment, after consulting the Ministry of L,aw :md accordingly the value 
n f  the property had becn adopted as Rs. 8 lnkhs in the assessments 01' the 
trust. At the C:.>mmittee's instance, the Department of' Iicvenue 8: 
Hnnking furnished 3 copy of rile relevant advice of the Law ,Ministry datcd 
1 9  J a n u ~ r y .  1973, which is reproduced in Appendix 111. 'l'he Cornmittcc 
!i~un:l therefrom that in his nore 'kited 23 December, 1972, the Joint Scc- 
reLa1.i. and Leg11 Adviser in the .\linistry of L:iw had,  i l : r c r  '7li.:, recori:.I 
the following views on this case: 

4 It is true t l u t  for the purposes of this case, ivhat is r o  hc Je:sr- 
mined is u side in the open market and not restricted rnari::~. 
Hut, nevertheless, what is to be determined is the price which 
the particular property would fetch and for this purpose regard 
should be had not only to its advantages but also to any dis- 
abilities which may a i ~ a c h  to the property. Under paragraph 
4 o f  the Deed of Settlement anJ  'Trust, aftcr the dcath of  the 
three sons of the settler, the trustees are required to offer the 
property ',llount Niipeun' to ~ e r t a i n  members of the family 
in a specified order for a sum of Ks. 8 lakhs. I t  is only if the 
persons concerned fail to avail themselves of this offcr that tho 
trustees would be free to dispose of it. ( I  shnll deal with t ! ~ e  
implication5 of clause 6 of the deed later.) 

5. 'I hus, in the event of the trustees offering to sell thc property, 
the prudent buyer would know that the trustees are under an 
obligation to offer it for sale to certain named persons for a 
sum of' Ks. 8 lakhs. 



6. Awuming that the t r u s t m  sell the property in breach of trust, 
the ~u rchase r  would hold the property subiect to the same ob- 
ligations of trustees. Thereafter, in the event of any of the 
n m e d  persons cxerci5in.: their on t im,  he will be compelled 
: I >  p31.t with the propcrty to thrm for a slim of'lis. 8 lakhs. He 
cannot cvpect to zet anything xmre. 

o. Whiic th: :ts;!~l~:):ion has to he m i k  that therc is an open mar- 
ker i n  whic!i the asset c'ln b.: sold (hhmed G.H. ,\riff' V5. 
C.W.T. 76 ITK 3721, it h , ~ c  t i - ,  he kept in mind that what is 
reIev,~nt i s  tht  n:~*.ricill,~!- oi-opcrtv subject to all the con- 
venants an:l rc;trictions which r o  with it and not an uncncum- 
bered asset. Hence clauw 4 of the Deed of settlement and 
'I'rust ctond 5 y  itcclt', it ~vould bc difficult to sustain the proposed 
valuation." 

IXe iln?lic.~rions unJ c f f c ~ t  ,i' ~ lausc  6 of the Trust DeeJ providing for 
i-he sale of the property hy the trilqtcei subject to certain conditions had 
-{lw bccn znnsiiicr:ci b!. thc Jniqt  Secreiarv who ha._l c.rb<erveLl as follows: 

L L rs. 1:-t.crencc, !lowe\-cr, !lay heen ina-li: to cluuse G of the Decd 
of Settlement anL\ 'l'rust which pr1i\4dcs t h ~ t  in cert3in cuntin- 
gcncics, thc trustecs can sell ~ h c  property to any person the!, 
chw~sc at the best p:ssi\,lc price \\.hen thc obligation to offcr 
it. . .  S l n k h ~  :\.auld n:lt op,-rate. 'The trustees would he able 
111 Jrl this !viti1 conc;e::t o i  ~1.11 :i:e ?ersons mentioned in that 
p:~~.j.fit'aph o:  I :-11 ,;(>:-it!- of thew persons and with the sanction 
0 1 .  1!12 tour:, 

1.37. The Ikyxlrtmcnt 01' IWenue cY: Hunkinc also furnished to the 
C,clnllnittee in this conteut an c\rtl.ilCt fr.):n II Note dated 21 February, 1973 
rcc0rLjed in the relevant tilc of ~ ! I C  Ccntr.11 Bonrd of Direct Tases hv 11 



Director in the Board relating to the Law Ministry's opinion, which is 
reproduced below : 

..................... "Member went and discussed this case with Shri 
(Joint Secretary and Legal Adviser) when I was also present ... 

h,l[ember also discussed the question as to whether in the light of 
the opinion given by Shri ............... ...( tbrmcr Chief Justice 
ot' the Supreme Court), particularly at p. 9r ,c ,  there would be 
any cdse fbr taking action for assessing the value of the rights 
ofthe persons f(.r whose benefit, the restrictions are enforceable. 
Shri . . . . . . . . . . . . . . .  (Joint Secretary and Legal Adviser) pointed 
out that the rights of the other persons could arise only after 
the happening of the contingencies mentioned in clause 6 of the 
deed dated 2nd August, 1945. As these contingencies had not 
yet happened, no assessment of the \.due of the rights of the 
persons f'nr whose benefit the rights and ~.estrictions are en- 
forcer~ble could be made. 

1 . 3 8  On the <:omnittee pointing out during evidence that i t  seemc~! 
strange that the Department should have been prevented liom valuing 
the property on the basis ot' the valuation of the departmental valuc: 
because of a settlement effeL,ted decdes earlier and on what, ptitm j 'aci~.  
appeared to be an uncalled ~cterc;lce to the Law .2'linistr!., a rcpresenturivc 
of the Central Bo.~rci of Direct l'ascs stilted: 

In this comei:tion, thp (;h:iirmxl 01' the : ;c :~ t r~~l  1 3 o ~ r ~ l  01' Ilirect 'I'LLSLY 
added : 

"So far 2s \IT are coni.c!.neJ, H.C got this property re\.duec! hy t>ur 
Valu~tion (:ell without  t:ikir?g into consideration these r c s t ~ i - .  
tions and Iirnitation~ imposed on i:. It was valucit ii)r one yew 
at a crore of rupees :rnd odd ; ti);. the next year, it was \.aluc(L 
at Rs. So lakhs arlJ so on. U'e had reopened the assessmen! 
also. But when ~ v c  g c ~  the advice !'ram the I , a n  Ministry. 
we dropped those ~roceedings." 

Elaborating the position further, the reprcscntative 01' thc Board stated : 

"The main argument was this. The  Law Secretary is here and he 
will correct mc if' I am wrong. 'i'he main argument that he gave 
was, supposing the trustees were to sell the property in con- 



traveqion of' the condition put by the trust at a figure of, say, 
Rs. 20 lakhs, then the beneficiary could ask the purchaser to 
return back the property to him for Ks. 8 lakhs. Therefore, 
no pruduent purchaser will purchase this property at a figure 
higher than Ks. 8 lakhs. Therefore, this restriction in clause 
4 of' the trust depresses the market value of the property to Ks. 
8 lakhs." 

Asked whethctl. the testator in this case, by a settlement effected in 1945, 
could bind the hands of the State for all time to come by stipulating that 
the property should be sold to a specified person for a specified amount 
when it was in ihct capable of being sold tbr a much larger price, the Law 
Sccretarj7 replied in evidence : 

"l'he trustees had accepted it subject to the conditions mentioned 
in clause 4 of the trust. This was a family trust. The 
first condition was that his three sons would have the right of 
rcsidcnce and thereafter the grandson had the option to pur- 
chase thc property and the price was fixed. If the trust pro- 
perty hnd been valued at a higher amount, no purchaser 
would have taken the risk of the beneficiary going to the court 
and compelling h n ~  to sell it back to the beneficiary for Rs. 
S 1,tkhs. P'ho will take that risk?" 

..'i'his trust was cxciutc-l long befim anybody thought of wealth- 
tax 01. giti-tax or estate duty. There were these conditions 
put in the ~ ~ ~ 1 s t .  Subject to these concirtions, we have to see 
\vhcthcr thcre is any purchuser to purchase the property at any 
o~hc r  \..~luc. \k'c iuvc to find a purchaser who ib willing to 
p'-lrchi\se the rrc>perty at a hiFher v,tlue." 

. . I \ '  I rn,t!. csp l~in .  it is n~l t  as it' the upinon ot' the LAV .\linistr!- is 
I x m c l  on tlic vic\vs expressed by Justice.. . . . . . . . . . .  11 was in- 
Licj7c~~dentiy csamineil and, after examining it, it' we say that we 
, q r w  \vith the \irw ot' Justice ..............., 1 would not say 
tl1,1i i r  i.; b:tseil on his judgement." 

'r;, . ~ I I I \ ! / ~ L * I .  question whether the ther: LAW Secretary who had dealt with the 
,,tsc. at r!lc rcic\.,~nt time had e d i t i  wrkcd in the chambers of the Chief 
j :~\tii.c, thc L .a\\. Sccrctary added : 

\.  1.0 111y krlow~ldge he lh id  nor. He \VJS Sol~citor before joining 
the iioycrnment scrvicc. '1-here was no occasion for him to 
u ork in the (;hamhers of 1%. ...........as a junior of ,Mr... ..." 

'.,As t i r  as I remember, Justice ............, before his elevation, 
was pixtising on the appellate side of the Bombay Hi& Court." 



1.39. As stated earlier, the Wealth-tax Act provides that when :In assess- 
ment in respect of a trust property is madc, the valuation has to be done 
like any other property held by an assessee. In thc case of Commissioner 
of Wealth-tax, Bombay City I1 Vs. Purshottam N. A~mrsey nnJ Another 
(71 ITK 180)) the Bombay High Court had hrlci thi~t Sec.tior 7 11t' t l u  
Wealth Tax Act merely deals with the mode in which thc ';;due (:t' thc 
assets has to be determined and, though the charging section, hi :,use of'its 
opening \vords "subject to the other provisions c o ~ ~ t ~ ~ i n e d  in this Act". 
must be held to bc subject to Section 7 ( 1 )  and thi~t Sei.tion ;(I j ~ x ~ u l d  not 
be utilised to  nullif). thc provisions of Section 3 itsell'. 'I'lic (:oust had 
further held that b.\Y'l~en the StiltUte uscs the \vord> 'il' soid i:: the ope:; 
market', it does nct contemplate any i~ctuiil sale or 1hc actual st:irc of' t!le 
market, but only enjoins rhat it should bc ;~ssun~cd that 111ei~c is a11 ope:: 
market a:?d the property can be sold in such a m;tsl;ct ;tnd ,111 that IXI.;I, 
directs that the value should he i iund out." Ohscn i : y  i i ;  this connccticii; 
that "it is a hypothetical case w11ic.h iq contcmplatecl i~!. t i ~ w  : \ . o I ~ . ;  0 1  rl1c 
sub-section", the (hur t  had held that '.the tus oilicw 1:lusi il:.sumc t11;it 
there is an open market in which the asset can he sold anJ prcu:c..i to vi~lu: 
it on that basis", ~ lnd  that "thc use ot' thc ~vciscis .it '  sold' L , I . ~ ; I : ~ ~  . I  !ic:ic\:i;c! 
positlon which tas officw has to assume." 'l'lie (.ourt l ~ d  ;I; \O c o w  011 to 
observe that ',the mere fict thi~t the propert!. \vas 1x11 q v l : ~ c  0 1  I-rcinv 
transferred is not :I considcsatiol: \ ~ h i ~ , l ~  11us11r 10 I I . ; \Y  j m . \  ; I ! :L. .~.  . . . . . . i ' 1 , ~  
crror which the Tsil~unal committed in thai :.,:I:~.:~J \\.;I,; it I I,:\.L ; . iy : .J  
to the aaual position in the actunl masker \\!~CSC.IS up017 t i l t  . .~;I~LI!c \\.IIL; 
they should have ixmsidered is, assuming :I h\,pc\~hcti'~, i::.!!hc?. \\.]la: 
~vould be 1111: price i t '  the intercs~ \\.as soIJ." 'I !.I\> i ~ ~ ~ ; : c m c ~ ~ ~ . ,  !UL! .,:>,, 
been approved by the Supreme Court, while cc\!?sidci'ing :!:- ,\LY 1: 

.lhw.i G.H. .Asiff and Others 1-.r. C~~rnmissionc*r of' D'cal: h-: :,. i ..,i,.,8 ::. 
(76 ITR 371; and Purshottan~ S. :2111;1rscy and . - \POI ilcr T' . i . (  .om~l- ! i~~ , jo!  .: 
of Wealth-Tas Eombay city 11 :8S I'I'II j r -  I .  I n  I!>*: to: P.L.!. L.';\c. ~hc.  
Supreme (:ourt had observed, irzrcr , t / i ' , i ,  as ii)llo\vs: 

Considering the case of Ahmed C;. H. Ariff 1's. Conlmissicrncs 01'  \Y'cLl.tlr]l- 
rax .  (hlcutta (59, I T K  230), the Calcutta High (hu r t  had held: 

"The further contention that even if '  the right of' thc asscssct: in tllis 
case was an asset within the meaning 01 '  Scction 2(c) of' the 
Act, it could not be t:~ken into account in cornlx.ning net wculth 



as defined in Section 2(m) because the propcrty out of which 
the rights to receive the income arose did not belong to the 
asscssee, is of no substance. If the right to receive the income 
is an assct it belongs to the assessee no matter whether the right 
is dependent on the esistence of some property and springs 
out of' it. It  is the assct of the assessee which has got to be 
takcn into account. If the asset disappears by reason of thc 
non-existence of' something to which it is attached or appur- 
tenant, it may cease to belong to the assessee when the tangible 
property out of which it arises ceases to exist. Consequently, 
thc fdct thnt thc ownership of the property rested or vested in 
God is a matter of' no moment. I t  is not the ownership of the 
wakl properties which can be made taxable for the purpose o! 
the Wealth-tax Act; it is only the right of the assessee to receive 
some lxncfit out of the property which is exigiblc. 

1 find n:hwli' un:rl)lc to acccp; the contention of' the assowc.: that 
bccause hi\ right in this c,rxi: cmnot bc irail.iiki.rcJ or sold 
li>r a :onsideration no value can he given to it under Se~r ion  
7 I 0 1  t lx  ACI.  No doubt, Sccticm ;(I j shoivs ho\v the value 
of' d n  :met is to be cieterm~neii but it only indic~tcs that the 
1.a1ue of an assct t'nr the purpose of' the Act is to be estimated 
as the p ice  which i t  would fetch if sold in the open market 
on thc valuation dim. As the asset in this case is a non-trans- 
i'eral3lc oi7.c it cannot be sold in thc opcn market but that docs 
nor cstablish that it has no value. For the purpose of the Act, 
the Wealth-tax Ofhcer must proceed to value it as if it was an 
m e t  ~vhii.h could l x  sold in the opcn market. This would 
dcpcnd on iictua~ial valuation. An actuary \vould probably 
\due it taking into nLwunt the age of the person who is in 
reccip ot i t  and his estimated length of life. If the property 
is 01' a \\-,isring nature probahl!. that too wouid be considered 
~ > L I I  :!ICW .':.: IIOI mattcrs with which we are concerried in this 
L C  .41! h: u.i. li:~:c to scc is whether it is one \\,liich ii ci~p:i- 
b l ~  PI' Iving gi\.cn .I c:ipit.~iiscd vnlue." 

c c . . . . .  . .  c~~ luJ in ; :  the csc~~ptions. all movable ;ind immovable pro- 
, no rliattcl. o!'wh:tt description, is nn asset for the purposes 
01' thc Vi'c,dth-tw -4it. \F'hether or not it is transferable 
docs not :~fl'cct thc cicfinition. Ordinaril!., it may bc possible 
10 s:.y 111;it all property includes the right to tr;m.sfer it, but 
l n x u s c  of' the pcculix incidents of the propern. concerned 
o:. 1m.aul;e 01' sri?tutnr!. or contractual restrictions, the potential 
right of the owner ot' the propcrty may be irhridgcd o;. excluded 
nltogetlw. Sonetheless, what remains is still property. 
13ecausc thc right of' transfer is absent does not mean that the 
other incidents of' ownership do not continue in the property." 



T h e  legal position in this regard, as enunciated by the Supreme Court, 
had also been conceded by the former Chief Justice of the Supreme Court 
ia lais opinion dated 30 October 1972 with reference to the present case 
under consideration. 

1.40. The Committee's attention has also been invited by Audit to 
p. 573 of Dymond's Deuth Duties for the citation of House of Lord's de- 
&ion in Lord Advocate 1'. Wood's Trustees (I 910) ISLT I 86 under the 
provisions in English Law similar to the provisions in Seiti011 7(r) of' the 
Wealth Tax Act, 1957, according tc) which "The price or the value which 
a testator may have given hy his will to a particular property is not :I test 
o f  its market value". 

1.41. S i n ~ e  in this pnrticu1,tr c ~ i s ~ ,  the trustecs, under clausc 6 of the 
Trust Deed, could sell the property subject to certuin conditions f'rcc of the 
provisions of clause 4, and according to clause ~(b)(vii) of the l h d ,  the 
property could be sold to nehram Ii. Dubdsh for lis. 8 lakhs on]! if i t  had 
not already been sold under clause 6, the Committee asked \vhcthcr cl,ius: 
6 would not. therefore, have an over-riding effect on claucc 4. 'I'he 
.:hairman of the Central Board of IXrect Taxes replied in e \ . ~ ~ i a x c .  

"It Cannot be s ~ i d  that clause 6 over-rides c1,iusc 4. I t  il,cuw h i \  
operated upon, then clause 4 has no m e m n g  i.t dl. I t  1s J f l i t  
Clause 4 will come into operation if the propert!. 1s not wid unde~ 
clause 6. That is quite a i l e x  thing." 

r 42. The  Committee learnt from .Audit that the propcrty in qucstior. 
had been sold to Rehram I.;. llubash fur lis. 8 lukhi; in r 973. when 11lc last 
surviving son of' the settler \\.;IS still alive. Ir view 01' [he tllct that t l x  s:11; 
had, therefore, apparently taken p lxe  in cnntri\\.ention 01 clause 4 01' rh.- 
Trust Deed, the Committee asked \vhctIler the sale could bc cxu~si i ic~d 
regular in telms of the Trust Devil. ?'he ~.cprcscnt;~ti\.c 0 1 '  thc (:c~ltr.ti 
Beard of Direct l'uxcs replied: 

OR the Comnlittee enquiring whether in vie\\ ol' the 1:lit th'it 111c .;.ric hal! 
t a k a  place during the life-time of' thc last suniving son 01' tlic .kc~:lcr, i; 
could not be construed that the sale had been eRcdcJ u!ldc'r < I , I L ~ , c  h 6 1 1 '  [ I IC  
Deed with the consent of' the survivor, the \vitncss icplicd: 

".4s I understood thc 1,aw .\iinistry's d \ i c c ,  it \ \ , ; I \  t , ~  t l l i k  cfli.~; 
that ever. if the property is sold in violation 01 '  r!ic ' l ' : x \ t .  the. 
purchaser of' that propert!. could ti~llo\v thc I'rojwr! a d .  there- 
fore, the beneficiary, that is, Mr. Ikhram, could i1.n.c ,tsl;cd the 
purchaser to sell back to him fbr Ks. 8 lakhs. That ~vds rhc CIU:; 
of the argument of the Law .Ministry \vho has insistd on it. 
And, thercfore they said that thc v:duc of' this property ixnnor 
lx taken at more than Its. 8 lakhs. In law, there arc two things- 
when we are using the concept of' open market under Scctiorl 7, 
we ignore all the  restriction^ on the saleability of LI pnpcrty in thc 
open market. But, if there are any restrictions which depress the 
value of the property when sold in the open market, those res- 



rrictions cannot be ignored. That has been laid down by a long 
line of decisions including one from the House of Lords." 

[In this context, the Law Secretary stated: 

"The trust deed has givea the right or h39 cre3te;i the right in favour 
of the beneficiary. I t  is for thc beneficiary to exercise their right 
or to give up th i t  right or surrender t h x a m e .  It is for him to 
decide. The  iiltention is so long 1s hc is living, he has the right 
of' residence. 

If the son wants to give up voluntarily right of residence, sub-clause I 
should operate immediately after thc right of residence has gone." 

He added : 

"We ha i t  construed clause 4. We 11.1ve construed clause 6 .  We took 
into account the restrictive covenants contained in the trust 
deed and we said the value could not be more than Rs. 8 lakhs." 

'l'he represcntati\t of the C;entld Board of Direct Taxes. however, informed 
the Committee that thc Laam .Ilinistry had given its advice before the last 
sur\.iving sor,. Romanji 1.;. Duhash, released his interest in the trust. 

Asked whether the 1 . a ~  .\Iini,itry should not have ex'unined thc Trust 
Deed in its entirety so as to takc into account the totdity of the circums- 
tances and the \,ariou$ connc-ttations. thc Law Secrcti~ry replied: 

'. . .  . . . .  ~vhen n e  give opinion. we sce \\.hat is the e s x t  point referred 
to US and \ve dol i '~  r ; k  the tot;i!ity of' thc c~i:~urnstances." 

"1 cannot s,~y tb:it \ v h ~ t e \ w  has been saiJ hy the Law Otficer is wrong. 
Llore often than not, one tinds that something might appear 
wrong cm the thcc ot' it, but rhat i t  is not really so. Since you 
say there is snn?c;hing in i t ,  I would look into the matter. If 
a le~tcr  i.omc.; i'i.om !xru it ~vould strengthen our hands. Both 
the persons v.ho ~ c r e  dire~t ly concerned have retired. One 
i.: 111. . . .  . . . . . .  He was the timncr Chairman." 

T o  a qucstion \vhctller the ti\rmer Chairinan of the Board was connected 
with any bugincss house or  industr\ ilftcr his retirement, the Chairman of 
the Hoard replied: 

"iiftcr he mired,  he IVAS appointed JS Chairmm <,i the Industrial 
Tnvcstmenr Corporation of Gujarat. He  resigned frcm there 
and joined the D<'.\I group as Finance Directcr. He  senred 
therc for  couple of months. He has resigned now. To my 
understanding he has gone to Ahmedabad." 

1-43. Since the view had been expressed by the Law Ministry that 
clause 4 of'thc Trust Deed constituted an encumbrance or restriction which 
depressed the value of the property, the Committee desired to know what 



was an encumbrance and what was a restriction or. sale under the tax 
laws. In a note, the Department of Revenue & Banking stated: 

"The terms 'encumbrance' and 'restriction on sale' have not been 
defined in any of' the Direct Taxes Acts. They have to be 
interpreted in their ordinary meaning." 

Asked whether it was not a fhct that under the Trust Deed of 2 August 
1945, the so-called encumbrance in clause 4 was subject to a possible 
sde  under clause 6 and that since a sale under clause 6 would be more 
beneficial to all the beneficiaries, who under the instrument of trust, were 
fully competent to arrange such a sale, whether there would not always be a 
greater presumption of sale under clause 6 than that of a sale under clause 
3, the Department replied: 

.&Reply ro thcsc qucsticns ilcpcncis on ;IS to \ v h ~  csactl! are the 
implications of clauws 4 2nd 6 of Trust Deed dated 2-8-1945 
in so lar as they rrlLttc 10 fair markct valuc i;nd sale of' the pro- 
pert!- '.\lounr Napem'. lief'ercnce on this point  and other 
connected matters has been made to thr La\\. .Ilinistr!- for tll~ii. 
reconsider:ltion. Their udvicc is awaited." 

"The L:IW Alinistry's atfvicc d a t d  10-  1 - 1 9 7 3  1112:~ j dem he .wen 
in this connection. ''1''h: I a v  Ministry has, however, been 
requested to  conside:. the matter again. Mennwhilc, thc (hm- 
missioner of Income-tax. Bomba! h;is heen sct;ucstcJ h!. the 
Roarc! . . . . . . . to takc protective measures." 

1.45. Asked whether the significance 01'  various iudici~l pronounce- 
mcnrs including those of the Supreme C ~ u n  holding that the words (nle 
in the open market' in Section 7(1) of the Wealth-tax Act imply not ,m 
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a A  wile in an actual market but ~ l l y  a hYPot&i~ SPIC glCA 
into account in this case, the Department of Revenue & Banking replied : 

"This question was gone into by the Law Ministry as would be clear 
from paragraphs 4 to 9 of their advice dated 10-1-1973. Para- 
graph g speciafically refers to the Supreme Court's decision in 
the case of Ahmed G. H. Ariff. In view of all these considera- 
tions the Law Ministry advised that the value of the property 
could not be taken at a figure higher than Rs. 8 lakhs." 

1.46. The Committee desired to know when the Board's decision over- 
ruling the valuation of the Valuation Cell was issued in this case. The 
Department of Revenue & Banking, in a note, informed the Committee 
that the Board's decision was conveyed to the Commissioner of Income- 
tax in letters (F. No. 319/25/72-WT) dated 18 January 1973 and 26 Feb- 
ruary 1973. Copies of these communications, made available by the 
Department are reproduced in Appendix IV. The Committee found 
in this connection that the Wealth-tax Act, 1957, had been amended with 
effect from I January 1973 by the Taxation Laws (Amendment) Act, 
1972, making the acceptance of the valuation by the Valuation Officer 
mandatory [Section 16A(6)]. The Committee, therefore, asked whether 
it was proper for the Board to have issued instructions in regard to the 
valuation of this property, over-ruling the valuation done by the Valuation 
Officer, after the introduction of Section 16A in the Act. The Chairman 
of the Central Board of Direct Taxes stated in evidence: 

"To the extent that the instructions were issued after this provision 
was made it is a fact." 

1.47. Since the property had apparently been transferred for a consi- 
deration (Rs. 8 lakhs) which was less than the fair market value as deter- 
mined by the Valuation Officer (nearly a crore of rupees) and thereby the 
tax liability had been reduced, the Committee desired to know what pre- 
vented the Department from acquiring the property for Rs. 8 lakhs under 
the provisions of Chapter XXA of the Wealth-tax Act. The represen- 
tative of the Central Board of Direct Taxes stated in evidence: 

"This was considered by the IAC and the Commissioner at that 
time. Having regard to the fair market value as defined under 
Section 269A and the value of Rs. 8 lakhs taken for wealth-tax 
assessment of the trust it was considered by the IAC (Aquisi- 
tion Range) that it would be inconsistent to adopt any other 
value except Rs. 8 lakhs to be thefair market value of the pro- 
r Accordingly, with the approval of the Commissioner 
ot Income-tax, no proceedings for the acquisition were initiated." 

The Chairman of the Board added in this connection 

"It is a f x t  t h ~ t  the propcrt! was sold. What we have to see here 
is: what w ~ s  the market value of that property on the date of 
its sale ? SOW, the 1.SC (Acquisition) considered that when 
thc sale ~ctually took place, he found that the market value of 
the property w ~ s  Rs. 8 lakhs because that could not be sold for 
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more than Rs, 8 lakhs. So, it is the market value which is 
the moin thing to be considered at t* time sf eale. AfMr the 
pmprrty has been sold, one nrinuts &sna&r i t  becornea prs- 
pcrty worth Rs. 2 crores. What we have to see is what wqg the 
value of the property on the date, at the time of the sale ? That 
Rs. 8 lakhs according to the opinion which had been foamed 
regarding this property." 

Clarifying the position firther, the witness stated: 

"Under that chapter we have to see: what was the market value of 
the property at the tim.: of its sale. . . .Once it had been decided 
in consultation with the Ministry of Law that the market value 
of the property was in fact RF. 8 lakhs, the question arises wht- 
ther we were justified in taking it up at Rs. 8 l-.khs or not." 

T h e  Finance Secretary added: 
"Chapter XXA comes into operation under ccrtain conditions whioh 

have been laid d3wn in Section 26gC. This section says that 
where the competent authority has reason to believe that my 
inatrawable property of a fair market value exceeding Rs. 25,oas 
has been transferred by a person to another person for an a p  
parent consideration which is less than the fair market value of 
that property, certain things could be done. What is being con- 
tended over here is that the apparent consideration and the 
market value were the same, namely, Rs. 8 lakhs. Therefore, 
this d x s  n3t apply." 

In a note furnished subsequently in this regard, the Department of Revenue 
& Banking hsve srated: 

"Note dated 24-12-1973 recorded by commissioner of Income-tax 
Bombay, gives the reasons for not acquiring the property 
under Chapter XXA. The note is reproduced below: 

'The Board had consulted the Law Ministry about the market 
value of property under consideration and the opinion of the 
Law Ministry was that in view of the restrictive clauses in the 
Trust deed, the market value of the property cannot exceed 
Rs. 8 lakhs. It has heen pointed out that even i f  the property 
were to he s,jld to an outsider he wauld h.we to buy i t  in f*ull 
knowledge of the fact t h ~ t  Shri B. K. D.~b,ish wds entitled to 
purchnqe the same praperty for Ks. 8 l ~ k h s .  In  this case, the 
property has actually been sold to Shri R. K.  I3ub,ish himself 
who is a beneficiary entitled to purchase the property. In the 
circumstances, i t  is not possible to say that the market valuc of 
the property would be higher than that the price of Rs. 8 lakhs 
for which it is sold to Shri B. K. Dubash. Even otherwise, 
for the purpose of acquisition of a property under the Amend- 
ment Act of 1972, the competent authority must have reason 
t s  beliqve that the consideration for transfer, as a g m d  to  bet- 
ween the parties, has not been truly stated in the instrument of 
transfer with the object of evasion. Here, the trustees were 
unier obligation to sell the property to Shri B. K. Dubmh, 



aqd w cotwsgodingty @tl& u) it, for a sum of 
@s. 8 lokas only. suck t h w  is w. GO& whatsoever to I hold that the consideration for the trans er has not been truly 
stated in the instrument d tranekr. P, therefore, agree with the 
SAC that there is no case for starting any acquisition proceedings 
under Chapter XXA of the Act of 1972'." 

I -48. Asked whether it did not appear strange that Government should 
have been placed in a position of having to accept the valuation of Rs. 8 
lakhs in respect of a property admittedly worth a crore of rupees in t e r m  
of a Trust Deed executed by a settler as early as in 1945 and by an un- 
called for intervention of the Central Board of Direct Taxes and the Law 
Ministry, the Finance Secretary conceded during evidence: 

"I would entirely subscribe to your views. I don't think this case 
has really been treated in the right way. Left to myself, and 
quite frankly, it seems amazing that it should be possible to 
arrange things in such a manner that property once valued 
at Rs. 103 lakhs should be valued at Rs. 8 lakhs and Government 
asked to accept such a position. Not having seen the case, 
however, all that I can say, on the basis of this brief, is that the 
Board was approached with the opinion given by Shri . . . . . . . . 
(retired Chief Justice of the Supreme Court), and the Board 
referred the matter to the Law Ministry-and a copy of the 
opinion of the Law Ministry is before you." 

I .49. Clarifying, in this context, various facts of the case, at the Commi- 
ttee's instance, the Director of Receipt Audit stated during evidence: 

". . . .the case should have been looked into from the entirety of the 
settlement and not by picking up clause 4 or clause 6. In  fact, 
when the first opinion was given by Justice.. . . . . . ., he did 
not have any attention fixed on cluase 6 at all. When it came to 
the Bosrd, prob,lbly the quesion was raised. .and they wanted 
to go into clause 6 also. P ~ s i h l y ,  if the Law Alinistry had before 
them 311 the t'acts at that timt. when they gave their first opinion, 
they c.~uld ? u v 2  given a diffxent opinion. Some facts were 
missing at that time. They are: 

ii '  Thcv Ji.1 n,)t  !oak in-c-r the t'lcts of  the governing clause ~(v i i )  
setrinc )ut t;ie i~:ci:'it>rls The intention of the tcstator is that 
onlv , ~ f t e r  the .::,'ir:l ,,f t ; m e  persons, the property can be 
s,)lJ. T i ~ c  :ov:rnin: 2 \ i i  ttcion wac that clause 4 confers the 
right t c ~  '1' onl! .tfti'r :he Ac~th of dl the beneficixies. I also 
have studierl some <,~scs dnd I am sure that no one can say 
that renunziation except in the case of a Hindu renunciation 
means ci\vil death. Even here mtre renunciation is not a civil 
death. \ssuminr that it is so, in this deal there is no provision 
to renounce dt  311. 

( i i )  There is another clause which says that subiect to the afore- 
said rights, the sons of settler shall not be entitled to any kind 
of transfer or alienation of the property to any other person 
or to do any act or to do anything which is inconsistent with 



such personal use. That  is very clear i n  tfii's deed  They shalt 
not do anything inconsistent with the intent of the to stator. 

w 
(iii) Finally, in this case, renunciation took place in 1973 in the 

case of the last son. That  probably was not before the Law 
Ministry. T h e  Law Ministry's opinion does not show that 
they were aware of the renunciation at that time when the 
opinion was given." 

H e  added:' 

"The matter before us is this. In  1970-71, renunciation had not taken 
place of the last son. Therefore, clause 4 could not have come 
into operation. If these facts are considered by the Law Ministry 
again, possibly they could come to a different opinion and they 
would certainly be following the case of Ariff. From the facts 
of the case, either restricted or unrestricted, the property must 
be deemed to be the property placed in  the open market by a 
willing buyer to a willing seller and restrictions in respect of that 
particular property should not affect the operation of Section 
7(1). 

I consider that this is a matter which should have gone again to the 
Law Ministry with all the facts. I leave that to Government. . . . 
Possibly, it can now go to the valuation officer because he has 
been repeatedly stating that clause ~ ( v i i )  is operated. He had 
been ignored. If i t  goes to the valuation officer, he can give 
an opinion and that can be binding now. That  can be done under 
section 16A(6) and that opinion can be passed on to the Wealth- 
Tax Officer which would enable the Department to reopen the 
assessment under Section r 7 because the position is that if any 
fresh information comes from external source, that would entitle 
the officer to reopen the assessment." 

1.50. Asked whether the question of valuation of the property had also 
been referred subsequently to the superintending Engineer (Valuation) 
after the Executive Engineer had valued it and, if so, when this was done, 
the Department of Revenue & Banking, in 3 note, replied : 

"Valuation of the property \vas referred to the District Valuation 
m c e r  on 12-8-1975. His report is awaited." 

T o  another question whether it was a fact that the legal opinions filed by the 
assessee examined the question of vnluation only in the context of clause 
4 of the trust deed without making any referencc whatsoever to the pro- 
visions of clause 6 and, if so, what the reacons therefore, were. the Depart- 
ment replied : 

"Legal opinions filed hy the asscssee are contained in Board's file No- 
3 1 9  251p-WT. T h e  file is linked with another F,  No. 326/9/76 
W T  which has been sent to the Ministry of Law for advice on 
issues arising out of this caw. . . The filc would be sent to PAC 
as soon as it is received hack from the A'linistry of Law." 



1.51, In  view of the fact that this case appeared, prima fucie, to reveal 
certain suspicious features and the handling of the case by senior officials 
i n  the Csntral B3ard of Direct Taxes as well as the manner in which the 
Lnw Ministry had given opinions which appeared to be doubtful, the Co- 
mmittee asked whtther the Finance Secretary would agree to a principled 
and through invatigation of the circumstances in which the property in 
this case had been under-valued and also to a re-examination of the entire 
case. Tn: Finance Sxretary r:plied in evidence: 

"'We will be certainly very glad to look into the matter. But at the 
present moment I think it appears that the Law Ministry's 
opinion is binding and until they are prepared to reconsider 
that opinion and give us a different one, I do not think we can 
do very much about it. But we will certainly look into it and 
also the question of propriety as to why the Board issued these 
instructions and whether the new section 16A has any rele- 
vance." 

C. Other irregularities in assessment 

1.52. Section 5(i)(iv) of the f ealth-tax Act, 1957, provides that subject 
to the provisions of Section ~ ( I A ) ,  wealth-tax shall not be payable by an 
assessee in respect of one house or part of a house belonging to the assessee , 

and shall not bc included in his ner wealth, provided that, where the value 
of such house or part exceeds one hundred thousand rupees, the amount 
that shall not be included in the net wealth of the assessee under this clause 
shall be one hundred thousand rupees. The Committee learnt from 
Audit that in this particular case, exemption of Rs. I lakh under this Sec- 
tion had been incorrectly allowed to the trustees in each of years 1968-69 
to 1970-71 while the said esemption w a s  not allowed in the year 1971-72, 

1.53. ,Asked, therefore, whether such esemption was admissible under 
the law, the Department of Revenue cY: Banking, in a note, have replied 
as follows: 

<<The exemption in reqpect of vdue of house property under Section 
s(i)(iv) was not allowed in the assessments for assessment years 
1968-69 to 1970-71. 

The klinistry of Law in their note dated 8-10-1975 (F. No. 3261 
1 1  75-WT) advised that esemption under Section 5(1)(iv) 
is not dlo\wble to a beneficiv as the properr?: does not 'belong' 
to him. Ministr); of Law have reconsidered their opinion. They 
have now advised that the exemption under section 5(1)(iv) 
would be allowable in respect of beneficiaries' interest in the 
property subject to certain conditions." 

The Department also made available to the Committee in this 
connection the relevant extract of the Law Ministry's note recorded on 8 
October 1976 in the Board's file So .  317 35 76-WT, which is reproduced 
below : 

Under Section 21(1) of the Wealth Tax Act, where a trustee holds 
any assets on behalf of, or for h e  benefit of, any personlbene- 



fbiary, rex c& 4c levied thereupon md rammed from the 
Tanstee in respect of such assets also. If, therefore, a bend- 
ciary had an absolute right of user of the property during the 
life-time, it could be said that he had a life interest in the house 
and as such, it belongs to him (as per the opinion expressed by the 
Law Secretary in the linked file). Then, such interest being an 
asset within the meaning of the Act, is exempt under Section 
5(1)(iv) of the Act, subject to the other conditions laid down 
there under. It is, however, necessary to look into the terms of 
the trust deed or the settlement deeds to be sure that he has 
such an absolute right of user. If, however, under the trust deed 
he has no such absolute right and the trustees are empowered to 
permit any beneficiary to sray in the house according to their 
discretion, it could not be said that the beneficiary had such 
absolute right vis-a-vis the trustees. In other words, it would 
depend upon the facts and circumstances of each case, whether 
or not a beneficiary has an absolute right of user or a life-interest 
in the property. If it could be said that in view of such interest, 
the house belongs to him, then, it would be reasonable to exempt 
the same under Section 5(1) (iv) of the Act." * 0 8 

1.54. According to Section ~(x i i )  of the Gift-tax Act, 1958, "gifi" 
means the transfa by one person to another of any existing movable or 
immovable property made voluntarily and without consideration in money 
or money's worth and includes the transfer or conversion of any property 
referred to in Section 4 of the Act, deemed to be a gift under that section. 
"Transfer of property" has been defined in Section ~(xxiv) of the Act and 
means any disposition, conveyance, assignment settlement, delivery, pay- 
ment or other alienation of property and, without limiting the generality 
of the foregoing, includes : 

(a) the creation of a trust in property; 
(b) the grant or creation of any lease, mortgage, charge, casement, 

licence, power, partnership or interest in property; 

(c) the exercise of a power of appointment of property vested An 
any person, not the owner of the property to determine its dispositio n 
in favour of any person other than the dence of the power; and 

(d) any transaction entered into by any person with intent thcreb!. to 
diminish directly or indirectly the value of his own property and to increm 
the value of the property of any other person. 

1.55. Section 4(1'iof tl-e Gift-tax Act, 1958, provide$: 
(a) Where property is transferred otherwise than for aclcquatc consi- 

deration, the amount by which the market v ~ l u e  of'the propcrtv at the date 
of the transfer exceeds the valur of the consideration shall be deemed to 
be a gift rndde by the tsdnslkrcr; 

rh) \$here property i< transferred for q i  con\idcr;~tion ?vhich, having 
regard to the circunistances of the case, has not passcJ o:. I \  not intcnded to 
pass either in full or in part from the transferee to the tr.insSernr, the amount 
of the consideration which has not passed or is nvt intended to ~ J S S  shall 
be deemed to be a gift made by the transferor; 



(6) w h  there is a ttlease, discturge, surrender, forfeiture or abandon- 
ment of any debt, contract or other actionable claim br of my interest in 
property by any person, the value of the release, discharge, surrender, 
forfeiture or abandonment, to the extent to which it has not been found t o  
the satisfaction of the Gift-tax Officer tc have been borza fide, shall be deemed 
to be a gift made by the person responsible for the release, discharge, surren- 
der forfeiture or abandonment; 

(d) where a person absolutely entitled lo property causes or has caused 
the same to be vested in whatever manner in himsclf and any other person 
jointly without adequate consideration and such other person makes an 
appropriation from or out of the said property, the amount of the appro- 
priation used for the benefit of the person malting the appropriation or for 
the benefit of any other person shall be deemed to be a gift made in his fav- 
our by the person who causes the had caused the p r o p e q  to be so vested. 

1.56. As stated earlier in this Report (vide paragraph 1-15)  Bomanji A. 
Dubash, the settler's youngest son, and his wife Jean had executed a Release 
D d  on 5 February 1973 giving up the right to residence in "Mount 
Napean" under the trust deed. Since they appeared to have relinquished 
their right of residence voluntarily, the Committee asked whether the 
gift involved in such release or relinquishment had been subjected to Gift- 
tex. The representative of the Central Board of Direct Taxes replied in 
evidence : 

&'This matter was referred to the Bombay branch of the Law Ministry 
and they were of the opinion that gift-tax was not leviable on 
this. This advice is under further consideration." 

At the Committees instance, the Department of Revenue & Banlung made 
available a copy of the advice dated 16 September 1976 of the Bombay 
Branch of the Law Ministry, which is reproduced in Appendix V. Relevant 
extracts therefrom in so far as they relate to this specific question are re- 
produced below : 

The nest question posed is whether the relinquishment of the right 
of the residence by Shri Bomanji and his wife Smt. Jean of 
residence and of construction is a gift within the meaning of 
Sec. z(xii) read with Sec. ~(xxiv). Gift has been defined to mean 
the transfer by one person to another of any existing movable 
or immovable property made voluntarily and without consi- 
deration in money or money's worth and includes transfer or 
conversion of' any property r e f  rred to in Sec. 4 deemed to be 
a gift under th:~t Sec. Sub-sec. ;2j~ssiv: defines transfer of 
Prcqwrty. There is no difficulty in construing the relinquishment 
as transfer of property. But the question is wherher this was 
gift. At the time ot'the release Romanji w:!s elready a tenant and 
was protected under the Bombay Rent Control ALt. What actually 
was given up was a right of residence under the .Will' but the 
right to reside continues as a tenant. Even today Bomanji has 
continued to stay in the premises, In effect there was no consi- 
deration for  giving up :I right which was less than right he had 
under the tenancy. In this co~nection a reference mav he made 
to para 4 of Circular No. I(I)-59 G T  dated 27-2-59 tiom CBR. 
These circulars are binding on the Department. 



Transfers deemed to be gifts: Section 4(c) has been inserted with the 
object of roping in so-called business transactions which arc 
really gifts in a camouflaged form. It is not, however, the in- 
tention to penalise cases where the release, discharge, surrender 
forfeiture or abandonment has been made for bonafide reasons. 
For example, a debt may be abandoned becuase it is genuinely 
irrecoverable and the person may not have taken legal steps to 
recover the amount as it would have meant only throwing good 
money after bad. Such an abandonment will not be treated as 
gift. This provision would be invoked only in cases where the 
circumstances justify an inference of collusion between the person 
who makes the discharge, surrender, abandonment, etc. and the 
person in whose favour the discharge, surrender or abandonment 
etc. has been made. 

There could be no question of any market price for this transaction. 
Under the circumstances, I am of the view that the relase may not 
amount to gift. Even if it were to b t  treated as a gift it could not 
have any ascertainable value particularly as all his rights of 
residence are not affected. 

I -57. Since it appeared, prima facie, that the relinquishment of the right 
o f  residence would amount to a gift, th.: Cqmnittee desired to know th: basis 
on which the L3w Ministry could come to the conclusion that Gift-tax 
was not leviable in this cas: a n l  wh~th- i  t h ~ t  Ministry's opinion was basel 
on a proper understanding of thz law. Tne L w  Sxretary stated in evidence: 

"I will hwe to look at it.. . . . . ... I have come across this opinion just now 
and prima .facie I feel it requires a second look. Full facts are not 
before me. From facts mentioned just now whether it 
would amount to a gift, I have my own doubts. The facts 
are not clear to me." 

Asked phether the witnps would agree tg have a second look at  the entire 
transaction, he replied : 

"I personally have no objection." 

The representative of the Central Board of Direct Taxes added 

'We have called for the comments from the Commissioner and after 
these are received, we will examine the matter in consultation 
with the main Ministry of Law." 

1.58. In terms of Section 45 of the Income-tax Act, 1961, any profits 
or gains arising from the transfer of a capital asset effected in the previous 
year shall.. . . . . . . .be chargeable to Income-tax under the head "capital 
gains", and shall be deemed to be the income of the previous year in which 
the transfer took place. According to Section 52(2) of the Act without 
prejudice to the provisions of sub-section (I), if in the opinion of the Income- 
tax Oacer the fair market value of a capital asset transferred by an assessee 
as on the date of the transfer exceeds the full value of the consideration 
declared by the assessee in respect of the transfer of such capital asset by 
an amount of not less than fifteen per cent of the value so declared, the full 



.value of the wnsideration for such capital asset shall, with the previous 

.apprwd of the Inapdng Assistant Commissioner, be taken to be its fair 
market value on the date of its transfer. 

1.59. The Committee found from the advice dated 16 September 1976 
given by the Bombay Branch of the Law Ministry (vide Appendix V) that 
the question whether there were any capital gains under Section 52(2) of 
the Income-tax Act as the property worth several times more had been 
sold for Rs. 8 lakhs only had also been examined and that the Bombay 
Branch had observed in this regard as follows: 

That leads to the next question which is whether there was any 
capital gains under Section p (2)  of the I.T. Act as the property 
which was admittedly worth several times more was sold for Rs. 
8 lakhs to Behram. This question had been examined previously 
by this Ministry and under our U.O. S o .  25396 72-Adv. (F) 
dt. 10-1-73, wherein for the purpose of valuation for wealth-tax 
the poperty was held to be worth Rs. 8 lakhs. The opinion 
expressed by Shri.. . . . . . . . es-Chief Justice of the Supreme Court 
was considered and the view expressed by him that since the 
property could not be sold in the market as the trustees were 
bound to sell it for Rs. 8 lakhs, the value of the propem could 
not be placed higher than Ks. 8 lakhs was accepted. Since this 
property was sold to Bomanji for Rs. 8 lakhs it cannot he ?aid 
that there had been any capital gains. This was a bonafide transac- 
tion in pursuance of the Trust Deed which had been drawn up 
as f i r  back as in 1965. I am of the view that Section 52(2) of the 
I. T. Act cannot be invoked." 

1.60. The Bombay Ziranch of the Law .\linistry had, however, heid the 
view that Sanion p ( 2 )  of Act could be resorted to in respect of the lease 
of "Mount Napean", after Bomanji A. Dubash and Jean had executed 
the Release Deed giving up the right of residence in the property, to 51's. 
Napean Estate (P) Ltd. Relevant estracts from the Ministry's advice in 
this regard are repoduced below: 

'(Behram leased the property for a sum of Rs. 12,700 per month 
for a period of 98 years. Very valuable property was leased out 
to Mjs. Napean Estate (P) Ltd. whose shareholders were all 
members of the family including himself. Leasehold rights 
are valuable rights and obvisouly, these rights have been trans- 
ferred for inadequate consideration. It should be possible to 
acertain what 98 years lease of this property would have fetched 
in the market. No lumpsum amount was received as per the 
deed before executing the lease deed as consideration. In this 
connecxion, Shri ... ... ... (es-Chief Justice of Supreme Court) 
in his opinion has espressed that least is not a transfer of capital 
asset within the meaning of section 2(47) of the I.T. Act. The 
said sub-clause 'transfer', in relation to capital-asset includes the 
sale, exchange or relinquishment of the asset or extinguishment 
of any rights therein or the compulsory acquisition thereof under 
m y  law. It is an inclusive definition. The word transfer should 



be accorded its normal meaning. Lease 6 s  98 yoam ia undoubtedly 
a transfer. See capsulation Sqvices P. Ltd. f r s .  CIT, Bombay 
(1973) (91 ITR 566). In the case of Traders and Miners Ltd. 
Vs. CIT (1955) (27 ITR 341)~  it has been held that a lease of 
a nline or a land is a transfer and salami or premium rates for 
this may be assessable as capital gains. The same effect is the 
ruling of chc rlndhra Pradesh High Court in the case of Rajendra 

....... Mining Syndicarc Vs. CIT (43 I'T'R 460). Shrj.. (ex-Chief 
Justice of Supreme Court) in his opinion has expressed the view 
that these su!ings do not lay down that ordinary lease of a building 
or a lund nmour:ts tv a tsmsfer which gives rise to capital gains. 
But w h x  has &n done in this 'case, a valuable &ght has been 
transferred for obviously inadequate consideration. In my 
view, it may be worthwhile resorting to Section p(2)  of the 
I. T. Act." 

The Ministry had gone on to observe further as follows: 

"The next two questions arise out of the same question as to whether 
gift tax or capital gains could be attracted with regard to the 
difference between the capitalised market value of the lease and 
the capitalised value of the lease as given. Normally, if the gift 
tax is levied the capital gains cannot be levied and vis-a-vis. 
I t  cannot be said with certainty whether the transaction will be 
treated as a gift. It is left to the Deptt. to choose the course of 
action. To err on safe side, perhaps, the Deptt. may resort to 
both courses of action so that one of them would ult irnately 
sustain. However, the case for capital gains should be made out 
strongly. Board's circular 340 '22 '76-GT dated 2nd Ju ly I 976 
may be seen." 

1.61. The following table, furnished at the Committee's instance 
by the Department of Revenue Br Banking, indicates the a ~ u a l  value of 
the property "Mount Kapean" adopted in the income-tax assessments 
for the years 1969-70 to 1973-7.): 

Assessment Year reni rccrivable/ Net annual va l~ ic  
hlur~icipal va111c 

1.62. The Ccmmittec enquired into the basis on which the value of the 
property for the years 1969-70 and 1970-71 had been arrived at as Rs. 
30,916 and whether this figure was based on the contributions paid by the 
beneficiaries residing in various portions of the property and, if so, whe- 



ther these bendiciaries constituted Tenants covered by the Rmt Canmi 
Act. In a note, the Department of Revenue & Banking have replied: 

"The annual va.lue is arrived at on the basis of municipal valuation." 

The t'ollowing calculations have also been furnished by the Department 
in this regard: 
-~ . . . .  

Rs. 
Ratc.nblc valr~r . . . . 17,825 

Add 1jgth . . . . .  . . 3,092 

Annual value . . . . . .  . . 30,916 
~ ~ .- - - . . .  . ~. .. . . - .  .~ .. 

Asked if they were tenants under the Rent Control Act, how clause 4 of 
the ?'rust Deed could apply against the protection afforded to the bene- 
ficiaries under the Rent Control Act, the Department replied: 

"The whole question regarding the effect of clause 4 is under re- 
consideration in consultation with the Ministry of Law." 

1.63. The Committee desired to know whether the value of the life- 
interest of the beneficiaries Kaikhushru A. Dubash, Ratanji A. Dubash 
and Alaneckbai (wife of Ratanji), in respect of right of residence in "Mount 
Napean" at a concessional rent had been included in their respective Estate 
Duty assessments. In a note, the Department of Revenue & Banking have 
informed the Committee that information in regard to the case of Late 
Kaikhushru A. Dubash was not readily available as the relevant estate duty 
recorrls were reported to be not traceable and that "with regard to the 
v a l p  of right of residence in the 'Mount Napean' propeny at a concessional 
rem: 110 value as such had been separately assessed and subjected to tax." 

I .64. In view of' the fact that various direct taxes assessments relating 
to this trust and its beneficiaries appeared to have been handled in a piece- 
meal hshion and certain provisions of the Trust Deed had been interpre- 
ted in an isolated manner to the detriment of revenues, the Committee 
asked whether thc Department would agree to re-examine in depth the 
various ifsues arising out of the transactions relating to "hlount 
Napca: 1". Ti1 : scpresantativc of the Central Board of Direct Taxes replied 
in cvide~?cc : 

"B'c ivill rc-examine the \vhole case. \,'here assessments have 
dread!. been settled, fresh look 1141 be given." 

Subsquc!!tly. ir, a letter (1:. So. 240 4 76-AWAC-I) dated 9 December 
1976. the Department of lievcnue & Earking informed the Committee 
that ..a ~lcr . l i :~i  I Ic!rc incorpsntil~g therein the various issues arising out 
of thc ~siinsnctin~i rclitting t u  '.\\uunt N'ipean' is being drawn up for re- 
i'erencc to the Ministry of I,a\v f'or their advice" and that the issues on 
which the hlinistq. of L;1w W C ~ C  being requested to advise were as under: 

(1 )  Having regald to  thc provisicms oi' Scciion ?(I) of the Wealth- 
tax i ' i ~ t  3s also rhosc id 111c Supplementa! Trust Deed dated 2 August 
19.+5, what w ~ i s  the fbir markct value of the property "Aiount Sapean"? 



'(a) Was the right. of residence of the beneficiaries under the trust an 
asset within the meaning of Section a(e) of the Wealth-tax Act and as such 
assessable for wealth-tax purposes in their respective hands ? If so, 
'how is it to be valued ? Could it be valued under Rule IB of the Wealth- 
-tax Rules ? 

(3) Whether exemption under Section 5(1)(iv) is allowable against 
-the value in respect of life interest of the beneficiaries. 

(4) Were the rights of Behrm K. Dubash, his son Ardeshir Behram 
'Dubash and Ardeshir Bomanji Dubash, son of Bomanji K. Dubash (whe- 
-her vested or contingent) to buy "Mount Napean" for an amount of Rs. 8 
lakhs, in terms of clause q of the Deed, assets within the meaning of Section 
z(e) of the Wealth-Tax ,4ct and, ns such, assessable *to wealth-tax ? If 
so, are they assessable in their respective hands or in the hands of the 
trustees under section 21(4) ? 

( 5 )  Bomanji A. Dubash wds nude a tenmt in 1959 of thz p.)rtiotl of 
,ccMount Napean" in which he h i d  a right of residence under th- Trust 
Deed. Is the right of residence under the tenancy assessable to wealth- 
tax? 

(6)  Whether t h ~  :-?iea;e by Bommii and his wife, Jean. of their right 
of residence under the Trust Deed vide Release Deed dated 5 February 
1973 attracted the provisio~~s of Section q of the Gift-tax Act and Section 
52 of the Income-t~x Act ? 

(7)(a) What are the legal implications of the transaction of sale of 
,property by the trustees to Behram K. Dubush for Rs. 8 l a b s  on 24 Feb- 
ruary 1973 ? Can it really be regarded 3 5  sak  under clause 4 of' Trust 
Deed dated 2 .\uqust 1945, which it is purported to be vid~ clause 28 
of Snle D:zd d.1te.i 24 Fe!,ruary 1973, in view of the fact that Bomanji A. 
D ~ b l j h ,  th: l:~st s~rviving son of tile settler, mas still alive at that time ? 

(b) If the sale is in contravention of clause 4 of the Trust Deed. what 
in the eye of law is the effect of' the same ? Can it be said in these cir- 
cumxances that the trustees who could have sold the property worth about 
Rs. I crore u n d ~ r  clau;e 6 of the Deed have actuallv sold it for Ks. 8 i ~ k h s  
and as su:h pr~visionq of Soction 4 of the Gift-tax Act and Section 52 of 
the Income-tax ,4ct are attracted ? 

(8)  Wnethzr the provisions of Section 4 of the Gift-tax Act and Section 
52 of thc Incxnlt-tax Act are applicable in respect of the following transac- 
-tiom : 

(i) Lease of property ".Mount Napean" by Behram I;. Dubash to 
Napean Estate (P) Ltd. on 24 February 1973. 

(ii) Leease of property by Napean Estate (P) Ltd. to MIS. R. Sharp & 
'Sons Pvt. Ltd. on 26 February 1973. 

(iii) Sale of shares of Napean Estate (P) Ltd, by the members of the 
.,ubash family to G, K. Govani and others on 3 September 1973. Asked 



to indicate the latest outcome of these efforts, the Department of Revenue &: 
Banking, in a note dated 15 March 1977, have replied: 

"The matter was referred to Ministry of Law on 7 December 1976 
and their advice is awaited." 

D. Other properties of the settler. 

1.65 The Committee learnt from Audit that apart from the jheavy- 
under-assessments in respect of "Mount Napean" reported in the Audit 
paragraph, four other propenies, "Hamilton Villa", "Romana Villa", 
"Rughby House" and "Belmont", belonging to the same family and located 
near "Mount Napean" on Napean Sea Road, Bombay, had also been 
grossly under-valued by ignoring the very high land values comprised 
therein. 

1.66 Asked which of these properties had been got valued by the 
Valuation Cell, the Department of Revenue & Banking, in a note, have 
replied : 

"The valuation of three properties, namely, Hamilton Villa, Romana 
Villa and Rughby House, has been referred by the Income-tax 
Officer to the District Valuation Officer, Bombay. T h e  
Valuation Officers' report is awaited. 

The fourth property 'Belmont' was valued as on 31-12-1969 and 
31-12-1970 by the Valuation Officer at Rs. 6 lakhs. In this 
valuation, the value of the land was taken into account at Rs. 
400'- per sq. yd." 

In  allother note, the Department informed the Committee that the valua- 
tion of the first three properties was referred to the Valuation Officer on 
22 September, 1975. 

1.67 The following table, compiled from data furnished at the Corn& 
mittce's instance by the Department of Revenue & Banking, indicate the 
annual value (arrived at on the basis of municipal valuation) and not in- 
come from these properties, after deducting Municipal taxes, deductions 
under Section 24, etc. for the assessment years 1969-70 to 1973-74: 

Rent .4nnual Net  
receivabiel \ .due  income 
XIunicipal from h o w  
value ProPer*l 



Assessment Year Property R4mt Annud Nd 
receivable/ value income 
Municipal from 
value house 

property 

. Villa Romana 
Hamilton Villa 
Rughby House 

Belmon t 

. Villa Romana 
Hamilton Villa 
Kughby Ho:w 

Belmont 

. Villa Romana 
Hamilton \.ills 
Rughby House 

Belmont 

. Villa Romana 
Hamilton \:ills 
Rughbv House 

*Income assessed : Rs. 18689. 

1.68 The  Committee desired to know whether the same comparative 
market rates of land had been adopted in the valuation of these properties 
as in the valuation of "Mount Napean" referred to in the Audit paragraph 
and in case this was not done, what were the rates adopted and the reasons 
for the differences. In a note, the Department of  Revenue & Banking 
stated: ( 

"The property refcrrcd to in the Audit paragraph (ciz. hlt .  Nnpean) 
wn\ valucd b!. the \'aluation Officer in Jul!. 1072. The value 
of IdnJ was ado~ te i l  hs him at 1Zs. 550,'- per sq. yds. as on 
31-3-1963. 1964 and I 965, Its. 350'- pcr sq.  yd.  as on 3 1-3-1966, 
1967, 1968 and 1969 and Iis. 390 - 3 5  on 3 I -  3-1970 and 1971. 

In  the assessments completed upto assessment year 197 I - 7 2 ,  the 
value of land comprised in the three buildings, ztie., Hamilton 
Villa, Komana Villa and Kughby House, has been shown and 
accepted at Rs. IOO/- per sq. yd. 

The assssmept records do not indicate any reasons for the adoption 
of different values of land comprised in these buildings as com- 
pared to the valuation of land adopted by the Valuation Officer 
in his report relating to Mt. Napean." 



"The Commissioner of Income-tax, Bombay has reported t1$8t 
the floor area of the Mount Napean property is 25,538 sq. yards. 
Hs has fy the r  reported that the covered area of the Btlmont 
property IS approximately 42,000 sq. ft. without taking into 
account the outhouses etc." 

1.70. As stated earlier in paragraph 1.66, the value of the land in 
Tespect of "Belmont" had been taken as Rs. 400 per square yard by the 
Valuation Officer and the property had been valued at Rs. 6 lakhs. The 
Committee learnt from Audit that according to a Gift Deed executed by 

.the settler (Ardeshir B. Dubash) on 16 October 1948, gifting this property 
-to his son B3mmji A. Ddbash and to his son Ardeshir R.  Dubash as te- 
nants-in-common in two equal parts, the area of the land with this p ropew 
was 3068 square yards. Since the value of the land alone would, there- 
fore, be Rs. 12,27,030, the Committee asked how the value of the property 
was computed at Rs. 6 lakhs onlv. In a note clarifying the position in 
-this regard, the Department of Revenue & Banking have stated as follows: 

"The value of the property 'Belmont' was taken at Rs. 6 lakhs as 
per valuation report of the Executive Engineer (Valuation), 
Income-tax Department, Bombay. This valuation was based 
07 the following computation: 

( i )  Capitalising the net income of  Rs, 42.000 at 7 112 per cent and redemption 
of capital at 4 per rent. for Go )cars 

RE. 
Rq. 42,000 Y I 2.63 . . 5,3 0,460 

Add : 
( i i )  Re vitonan, \.;ill~r o f  land and m~asurinq p38 sq. vards. at Rs. qoc, per sq. yd. 

for Go years at 5 per cent yxX, qooxo.054 . . 66,169 

Rs. 546,729 
S ay Rs. 6,oo.m 

1.71 .  In view of the fact that the v.due of the land comprised in the 
three buildings. "Hamilton Villa", "Romana Villa" 2nd "Rughby House" 
had bccn : ~ ; ~ ~ p t t . d  ~t Rs. 103 P..Y square vard only 6 ~ c  x ~ i n s t  the values of 
Rs. -50, I l s  3 9  'lnd Rs. 393 ~.iopte,i in :he i.1se ".\lljunt S,~pean". the 
Committee desired to know what would be the un,kr-valuation of the 
land compriseii in thew thrw pn>perties on the hrtsis of the  rates adopted 
in respect of ".Mount Napean", Information furnished in this regard 
by the Department of Revenue d Banking is tabulated helow: 



I -.7a. The ~ommitte;, therefore, asked whether thc CeMiai Board 6' 
Xrect Taxes had considered the question of reopening the ast asseas- 
nents in the all these cases to bring to tax the correct "ar ues of these. 
properties. In  a note furnished in reply, the Department of Revenue & 
Banking have stated : 

"In respect of Belmont, the CIT has reported that no question of 
reopening the past assessments would arise, since there is no 
urlder-v31uation in the land value, as explained . . . . 
(vide paragraph 1.70). For the other three properties, the 
concerned W.T.O. has been instructed to look into the question 
of under-valuation." 

1.73. The Committee were informed by Audit that as in the case of 
the "Mount Napean" property, Ardeshir Bomanji Dubash had made 
another settlement on 6 hiarch, 1947 in respect of the properties 
comprising of "Hamilton Villa", "Romana Villa" and "Rughby House" 
and that the main provision in this trust deed to pay the net income fr?m 
thepe propzrties to v~rious branches of the Ardeshir family after meetmg 
all  expenses and outgoings and after making a arovision for heavy repairs 
and additions and ilterations @.IS per cent of the net income to be ac- 
cumulated in a reserve fund of RS. I lakh which was to be maintained also 
at that level. From and after the settler's death, the net income from these 
propertias was to be applied as follows : 

(a) One-third equal share of the net income to the settler's son 
Kaikhushru A. Dubash for his life and after his death to the 
date of distribution of the corpus of the trust to his children 
Behram K.  Dubash ( son ) and Najoo and Hilla (daughters ) till 
their death with remainder over. 

(b) One-third share to Ratanji A. Dubash ( second son) and after 
his death to his wife 34aneckbai for her life with remainder over 
as in (c) below . 

(c) One-third share to Bomanji A. Dubash (youngest son) for his 
life and after his death to his children Ardeshir B. Dubash 
(son) Macki and Palsy (daughters) with remainder over to 
heirs and successors. 

The Committee further learnt that on the death of the last survivor of 
the settler's son, Kaikhushru, Ratmji and Bomanji, the trustees may 
at their discretion, as and when convenient, sell the said Trust premises in 
one or separate lots either by public auction or by private t r e y  and on 
such terms an3 conditions as to title or otherwise as they think fit and 
shall hold the net sale proceeds thereof and the amount of the reserve .fund 
and the incorn: th5r:of ( referred to as the 'Corpus of the trust prerntses') 
upon trust to divide, the same into two parts or shares aad hold them as 
follows ! ? 

(i) O?e such equll mrr or share of Cornus of the trust premises shall 
be divided Il-twcen an3 civ:n tq th-hrec children of Kaikhu- 
shru .4. Dubash, viz. Rehram K.  Dubesh, Najoo and Hilla, 
and their heirs in equal shares absolutely. 



(ii) Ths other such equal part or share shall be divided between and 
:given to th-, ciildren of B~manj i  A. Dubash, viz. Ardeshir 
B. Dubdsh, M ~ c k i  and Patsy, and their heirs in equal shares 
absolutely. 

r 74. The Comdttee also learnt from Audit that while Kaikhushru A. 
Dubash released his life-interest in these trust properties on I July 1955 
in fdvox of his thres children, by? Release Dced dated I November 1962, 
B ~ n ~ n i i  A.  D ~ b l s h  a1sn rzlinqushed his right and interest in the one- 
third in:s.n: in f a v ~ u r  of his three childrzn. Thus, with effect from I 
July 1955, Bzhram K. D l b ~ h ,  Najoo and Hilla are the beneficiaries of 
oge-third incon- from th: trust proporties as life-tenants and also of 
half of the corpus of th-, trust nremises i~ the event of distribution. Simi- 
larly, Ardeshir B. D ~ b a s h ,  Mncki and Petsy are entitled to one-third 
incomz f ron  the trust prop,-rties from I N~vember  1962 and two-third 
incoa: from 15th Nwen'3:r 1957 ( date of death of Msneckbai ) as life- 
tenants as also to half of the corpus of the trust properties on the date of 
distribution. 

1.7'. Th- Carnmittee desired to know whether the values of the life- 
interest ot'K1ikhushru A. Dghash, Ratanji A. Duhash and Naneckbai 
in the net income from these propzrties as per the Trust Deed of 6 March 
1947 had been in:lud:d in the principal values of their respective estates 
and assessed the estare duty. A s  stated earlier in his Report (vide para- 
graph I .  63), the Dtpartmtnt of Kevenu2 & Bankina informed the Com- 
mtttee that information in rzgard to Kaikhushru's case was not readily 
available ns the relevant estate duty records were reported to be not 
traceable. As rrgards the interest of Ratanji and Mmeckbai. the Depart- 
ment have stated, in  a note. as follo~rs- 

"'l'nt three properties-Hamilton Villa, Koinanr Villa and Rughby 
Houseare comprised under the trust known as C .  H. Bhabha 
Trust. Value of interest of Late Ratanji Ardeshir Dubash and 
Late Maneckbi I:. Dubash in the said trust was included in 
their respective estate duty assessments. Both the deceased 
had rl3rd interest each in the trust and value of their interest 
was assessed at RF. 89,000 each." 

r $76. Asked whcther the relinquishment by Bomanii A. Dubash 
I November 1962 of his right and interest in the one-third net income 

'ir3.n t h e s  three trust p:op"rcics in  favour of his children had been assessed 
to Gif+-tax and, ifso, when and at what value. the Department of Revenue 
& Banking, in a note, repIies : 

"Shri B!)manii Ardeshir Dubash had executed the deed 1-11- 
1962 relinquishing his right or interest in the 1i3rd net income 
and reserve fund in respect of the trust properties viz. ( I )  

Hamilton Villa, (2) Romana Villa and (3) Rughby House in 
favour of his three children. This release of interest had been 
assessed to Gift-tax for the assessment year 1963-64 on 20-3- 
r964 at a value of 13s. 44,687 and levying a gift-tax of Rs. 
1,347 ' 48." 

'3061 LS-4. 



I .  77. In reply to another question whether deductions h ~ d  been allu- 
wed in the assessmznts of the trustees of the trust premises for the life- 
interest of the beneficiaries and if so, what was the authority in law for 
such deductions, the Department 1-lave stated: 

"In the assessments of the trustees et'tht 'Trust premlses (1) Hanlii- 
ton Villa, (2) Romana Villa, (3) Rughby House, deductions 
have been allowed for life interest of the beneficiaries. 

This appears to have bezn done by the WTO in view of the pro~?isions 
of Section 21 of the Wealth Tax-Act. " 

E. General. 

I .  78. It would appear from the foregoing discussions that the device 
of a family trust had been used in this case to avoid/evade tax on a large 
scale. It  is also not unknown that members of rich families often resort 
to the creation of a number offamily trusts in which two or thrce of the same 
group of relations are shown ils beneficiaries and the trust deed5 arc so 
drafted that the ascertainment of the interest of the beneficiaries becomes 
impossible. Sections ~(r)(a)( i i i )  and 4(1)(aj(iv) of thc Wealth-tax Act. 
1957 provide that in computing the net wealth of an individual. there shalt 
be included, us belonging to that individual, the value of' asqet\ which on 
the valuation date are held by a person or association of person> to whom 
such assets have been trilnsierrrd I?? the individual otherwisc than for 
adequate consideration for the immediate or deferred benefit of the inili- 
vidual, his or her spouse or minor child :not being il mitrriecl daughter: 
or both, or by a person or awciation of' persons to whom such ~ c t s  haw 
been transferred by the individual otherwisc than under :in irrevocL~ble 
transfer. Thus, if the trust is irrccovernh!~ ~ 1 1 1 ~ 1  the settler Joes not rescri 
any benefit for himself, the provisions in the Jirect tmc.: .ILTS JO nor 
provide for the clubbing of inzomc and net wealth of rhcse trusts where the. 
settler and the beneficiaries in a number nf trusts belong to the same t 'm~il \  . 

T -79. The  Committee, therefore, enquired whether the (kntrr~l  I30;ll-J 01 

Direct Taxes would agree that in order to avoid direct taws b!. ~ieieatinp 
the progression in the rates of Income-tas and wealth-tas, the device ol' 
scttlem':nt of properties on ii number of family trusts to tile bcncfit oi' t h ~  
.%me related persons was widely resorttrd to.  In :I note t'urnishcd in thi, 
connection, the Department of Revenue & Biinkinr hnvc ~vplied : 

"Avoidance or reduction in the level of tax incidence through the usc 
of private trusts came to the notice of the Be 3rd in 1965. I n  order 
to put an effective curb on tllc ~ r o l ~ f c r ~ ~ t ~ o n  ut  trusts ii11Cf to  reducf 
the scope for tax L ~ \ ' ~ i d ~ n ~ e  ~hr()ugh s u ~ h  rnedm, rhc 1 Indncc 
Act, 1970, amendccl section 164 of the Income trlu Jlct 

Before its amendment, under the provisions ot' Scctlon 164. 
income of a trust in which thc shares of the beneficiaries are in- 
de:ermiwate or unknown was chargeable to tax ns 1 single urlir 
by treating it as the total incomc of the association of perwlls 
This  provision afforded scope for rcduction of t a x  liability h:, 
transferring the propmy to tru3tccs and vesting discretion in 



tnern to accumulate the income or apply i t  for the benefit of any 
one or  more of the beneficiaries at their choice. 

Under the ~nnended scction 164, where the:shares of the bene- 
ficiaries are indeterminate or unknown, the income of the trust 
is chargeable to income- tax at a flat rate of 65% or the average 
rate which would be applicable if such income were the total in- 
come of an A. 0. P. , whichever is higher. 

Similarly, in order to put an effective curb on the proliferation 
of such trusts, the Finance Act, 1970 amended section 21 (4) a1 
rhc W. T. Act. Where the shares of the beneficiaries are indeterm- 
inate or unknown, wealth-tax is now leviable at a flat rate of r .50i;, 
or the appropriate rate ofwealth-tax, whichever is higher. Fur- 
ther, the flat rate of I .  594 would be applicable on the whole of 
the net wealth without the initial exemption of Rs. I lakh." 

Asked whether the Board !lad examined the question of preventing effecti- 
vely tax avoidance through the device of such family trusts and if so, what 
was the thinking in this regard, the Department have replied : 

"As stated above, suitable amendments were made in the Incon~e-Tax 
Act and the Wealth Tax Act to curb the tendency of avoidingor 
reducing the tax incidence through the medium of family trusts. 
Since then, no further ctudy of this problem has been brought to 
the Board's notice to show that thc amendments made in 197c 
were inadequate for the purpose." 

In reply to another question whether m y  procedure was prescribed for 
the examination of trust deeds from the tax angle before their registration 
rn 3s to safeguard against tax :ivoidancelevasion, the Department hnvc stated : 

"No such procedure has been laid down by the Department ot' Reve- 
nuc for the registr~tion of private trusts. 

'The Income-tax Officers are expected to carefull! scrutinisc 
the provisions of the trust deeds for the purposes of assessing the 
trustees and hencficiaries under the various Direct Taxes ..2cts 
at the timc of iisscssment ." 

1 .  Xo Asked whether it w,lc correct that f;\n~il> trust deed5 were usually 
drafted in such :I manner as to nlakc the ,tscertainment of thc ~ a l u c  of' the 
interest or right of individual Iwneficiaries difficult, thu4 defeating the club- 
bing provisions of section.; 211'2) and4tr ')  (a\ fiii'l of the Wealth- t ~ s  Act. 
thc reprcsenr.itivc of the (:entr,d Road  of Direct Taxcs replied in evidence: 

6 6 ,  
r 

r h e  exact interpretation of thesr: srctlons has given rise to  sornc con- 
troversy, and this ig rcflccted in the various High Court decisions 
on the suhiect. One of the illustrative cases \\.a\ Arundati 
Ualakrishnan's case in which the problem was somethmg like 
this. The  value of the total corpus ot'thc trust \\'IS. say, Ks. 30 
lakha. The  v.iluc of thc interest of the beneficiary. i\rundati, who 
was cntitled to the net income of the trust's corpus during her 
lifetime, was assessed at, say, Rs. 6 lakhs. The question :\rose whe- 
ther the remaining Rs. 24 lakhs could be assessed on the trust 
itself or not. 



There are two other cases,' Sarabhai's case and Padmavati's 
case. 

The  effect of these judgements is that the sum total of the 
assessments which mJy be made on the trust and the beneficiaries 
may fall short of the tots1 value of the corpus of the property 
h d d  u n j c r  truqt. In Arundati's case we have gone in appeal. 
In another cme, the m ~ t t e r  went up to the Solicitor General, and 
he said that the judgement might be accepted, but the law 
should be amended. So, the matter rests there, and we have taken 
note of the need tv amend the 1 3 ~  a(: 9oon 3s possible." 

In a n m  furnished subsequently in this connection, the Department of 
Revmu: Sr Banking have stated as follows : 

"In the c m  of Arunlhati Balksishna Trust, thc  ~issessec w'is entitled 
to the entire inc,,me of the trust during hcs life time and after her 
death the assets were t;, be diviifed amongst the male children 
of her husband in equal shares. The VC'. T. 0. assessed the 
capitalised vAuc of the interest of life tenant to wealth tax in the 
hands ofSrnt. ArunJhnti anA the balnni-c. of the wcalth ofthe trust 
\KLS assessed in the hands uf'the trustees. For the A. Y. 1959-60 
the net vdue of the  assets of' the trust was Ks. 33.56 lakhs. The  
value of the life interest of Smt. Arundhati was t&en at 13s. 4 .56  
l a k h ~  anJ the value of the intercst of the reversioners at 
Rs. 1 91 lakhs. The  following five questions ac re  referred to 
the High Court. 

( I j Whether, on the facts and in th: circunlstances of the case. 
the Tribunal was right in holding that the assessment should 
be U / S ~ I  ( I )  and not u/s 21 (4) of the Wealth 'Tax Act, 1957. 

z j  Whether, on the facts and in the ci~~cumstances of the case, 
the trustees are liable to be taxed on the total wealth of the 
trust minus the interest therein of Smt. Arundhati Balkrishna 
the same having been taxed in her hands 3 

( 3 )  Whether , on the fhcts and in the circumstances of the case, 
the Tribunal was right in holding that even presuming with- 
out admitting that the real total wealth of the trust is more 
than the combined intercst of the beneficiaries, the assess- 
ment has got to be limited to the interest nf the beneficia- 
ries under suh-section ( I )  of the section 2 I of the Act. 

f 4)  Whether, on thtt facts and in the circumstances of the c i w ,  
the Tribunal was right in holding that the Trust should bc 
assessed only to the extent of the value of the interest of the 
reversioners arrived at  by the v ~ l u e n .  

f c I Whether, on the facts and in the circumstances of the case, 
the interests of lifetenant and the remaindermen having been 
taxed separately in the hands of the life tenant and the Trust 
respectively and by a3  dr)ing the total of thc value of the two 
interests having fallen short of' the net wealth of the Trust 



th: bzlance is liable to be taxed to wealth tax in the hands 
of the trust under section 21 (4) of'the Wealth-tax Act, 1957. 

Q ~ s t i o n s  1,3 and4  w:rz awwcrcJ in th: azirrnative and 
q ~ ? ; t i o ? ?  N,). 2 and 5 in the negative by the Gujarat High Court 
(30th August 1974). 

I 

Thc decision of the Gujarat High Court in this case was not 
a c c e p d  by thc B,)ard and petition for leave to appeal to Supreme 
C: ) A r t  W ~ S  authorised. (30.1041974). 

The  itnplications of thiq decision on t!le acse7sment of trust 
a n j  lxnef  ciaricc w-re esamined in file No. 3 19!6/73/WT. 
.4$c:lnwhi!c, qimilar iscues had wisen in the case of trustees of 
P. .A.  FI w.n l s i i .  ' r h?  Tribunal's order in this case was not accepted. 
H ~..V:Y :Î . 5 ) t l ~  tl1.- Tri:,iln:~l and the High Court rejected the 
r:.':r~.i,:: I >7li,: ~tionc ii1e.I b v  the Dzp,ittmcnt. When we wanted 
t , )  rrlr.2 u:, t ' i :  111 1r.t 1'. : :!I: S 7 l x - 2 1 ~ 1 :  C ,u r t ,  th: S.dicitor Gene- 
:*I\ ~ d v ; s e d  !Scnrcmhcr. ~075:) t h s ~  thi5 was no: 3 fit case and that 
;I n-:nlrncnt oi' I I ~ V  WJ.: callxi for. 

1 . 8 1  According to Section - 'I' of thc Wealth-Tax, Act, 1957 the 
value of any asset other than cash shall be estimated, for  purposes 
of the Act, to be the prices which in the opinion of the Wealth-tax 
Officer it would fetch if sold in the open market on the valuation 
date. Various judicial pronouncements have also hcld that the words 
"if sold in the open market" used in  this Section contemplate only a 
hypothetical case and not any actual sale o r  the actual state of the 
market, and, therefore, the tas  officer must assume that there is an 
open market in which the assct can be sold and proceed to value i t  
on that basis. In the present case under consideration relating to  a 
family trust, however, the Committee a re  concerned to find that  
despite thiq clear and unambiguous decision of the courts and 
in spite of the fact that the Department's own valuation officer had 
also determined the value of the property at  nearly acrore  of rupees, 
the value of a palatial property, located in a posh residential area 
of Bombay, had been adopted, for purposes of wealth tax, a t  the 
ridicu~ously low figure of Rs. 8 lakhs only. After astudy of the 
evidence tendered before the Committee, the conclusion that thfr 
caw with large revenue implications was not given the thought and 
attention that i t  deserved is fairly inescapable. The case also rcvealr, 



prima facie, certain suspicious features wnlch have given rise to se- 
rious misgivings in the Committee's mind. 

I .  82  The Committee note that the property in question known as  
"Mount Napean" formed part of a family trust created in  1928 by 
one Ardeshir B. Dubash in respect of his immovable properties and 
that by a supplementary trust deed dated t August, 1945, the settler 
had made certain separate provisions ia regard to the benefits 
accruing from the said property, its sale under certain conditions, 
the mode of distribution of the corpus of the trust, etc. While a 
clouse(c1ause 6) in the supplementary trust deed provided that the 
property could be sold free from the trust and rights of residence 
created therein if the settler so directed, o r  after his death with tbe 
written consent of all the beneficiaries or  of a majority of those per- 
sons with the sanction of :he Court, the settler, by another clause 
(clause 4) in the trust deed, had also made certain other provisions 
for  the sale of the property at  a fixed price to certain specified 
members of the Dubash family. Under this clause, the settler bad 
declared that after the death of the last survivor of his three sons, 
the property shall be offered for outright sale for  Rs. 8 lakhs to 
his grandson (Behram K, Dubash) from his first son (Kaikhushru 
A. Dubash) and if he be not alive, then to his great grandqon 
(Ardeshir B. Dubash) and if he be also not alive, then to 
the eldest male child of the youngest son (Bomanji A. Dubash) 
as may then be alive. For purposes of wealth-tax, the property 
had initially been valued a t  Rs. 4,21,joo for the assessment 
years 1963-64 to 1966-67 and a t  Rs. 6,92,ooo for the assessment years 
1967-68 to 1969-70. Apprehending that the property was being con- 
siderably under-valued, tbe Department had referred the case to the 
Valuation Officer 'Executive Engineer, Valuation Cell), a statutory 
official employed bv the Dzpartment itself. who, in his report of 
26th July 1972, had determined its value at  Rs. r,03,60,ooo for the 
pears 1963 to 1965, at Rs. 6~,r~.ooofortheyears  1966 to 1969 and at Rs. 
74,45,ooo for the pear 1970-71. Strangely enough, however, the values 
a s  determined by the Valuation Officer were not adopted in the rele- 
vant assessments, re-opened under section I 7 (1) of the Wealth-tax 
Act, as the assessce had in the meantime approached the Central 
Board of Direct Taxes who held that clause q of the trust deed 
relating to the sale of the property at  Rs. 8 lakhs only to a beneficiaq 
in the course of distribution of the corpus of the trust was a restric- 
tion or encumberance on its sale to outsiders at the prevailing mar-  
ket price. This view appears to have been taken on the advice of the 
Minstry of Law who had examined the case on the basis of certain 
legal opinions (including one from a retired Chief Justice of the Sa- 
preme Court) obtained by the assercee trust. 

I .83 On a scrutiny of these opinions, the Committee consider 

dP ficant that tbe initial opinion (301 October 1972) made 
avai ble bp the assessee's legal adviser hod not taken into account 
the fact *. under clause 6 of the trast  deed, sale of the property 
was possible during the settler's life time, if he so desired, m d  after 
Ms death, with the conea t  of all the surviving benetEdvie8 or with 
the consent of the majority of the said benefidarie, witb the aoac?. 
tim of the Court. Instead, this opinion had confined itself only 
to an examination of the implicadoa, of claoec 4 and i t  war odr 
8ubse~~cntly (ax November 1973) preramably on the amtoden 



Wing pointed out by the Central Board of Direct Taxes/Law Mnis- 
ary, bthat a supplementary opinion covering this aspect also was 
made available by the assessee trust. The Law Ministry's advice 
dated xo January 1973 also appears to have been influenced largely 
;by the opinion obtained by the assessee from his legal adviser. 

I .8q. In his opinion of 30 October 1972, the assessee's legal 
adviser drew attention to an earlier judgment of the Supreme 
Court in the case of Ahmed G. P. Ariff and Other Vs. Commissioner 
of Wealth-tax, Calcutta (76 ITR 471) that the words "if sold in 
the open market" used in Section 7 (I) of the Wealth-tax Act 
once not predicate actual sale or an actual market but only enjoinm 
that it should be assumed, that there is an open market and the pro- 
perty can be sold in such amarket. He had nevertheless, observed 
that  any restrictions and covenants as reduce the value must be 
.taken into account in valuing the property and had said as follows : 

"The right which Behram K. Dubesh has in the property wlU 
arise only on the death of all the three brothers, this right is con- 
tingent; this right to purchase property at  the price fixed by 
sthe settler cannot, however, on that account be ignored; for the 
trustees must hold and apply the property according to the direc- 
tions of the settler because any purchaser of the property from the 
trustees will take the property subject to the restriction imposed 
b y  the settler. In my opinion the value of the property in the hands of 
the trustees in no circumstances can exceed Rs. 8 lakhs." 

I .  85.  Again, in his supplementary opinion of 21 November 1~?;1". 
furnished on his attention being drawn to clause 6 of the trust deed, 
,the legal expert had held that though there was a possibility of sale 
of the property under this clause, the right vested in certain 
specified persons to purchase the property for a fixed amount of Ra 
H lakhs after the death of the last surviving son of the settler must 
also be taken into account in considering whether there was any 
reasonable possibility of obtaining the consent of all or a majority 
of the surviving beneficiaries. Pointing out in the context that i t  was 
difficult to believe that any of these persons would agree to the safe 
.of the property to his or her own detriment or to the detriment of 
his or her children and close relatives, he had gone, on to observe : 

"Granting that in certain circumstances the property may be bold 
a t  the market price with the consent of the persons named 
in cl. 6 but that consent is not in the existing circumsturcu 
capable of being obtained. The valuer accordingly cannot 
ignore the restrictions which are inherent in  the right 
of the trustees to sell the property at  the market value. The 
market value of the property, it may be repeated is that 
amount which the property, subject to the mtrictiane, 
encumberances and limitations may fetch, and so long am the 
restrictions under cl. (4) remain there is so reasonable 
possibility of the property being sold for a price erceeding 
Re, 8 lakhs. The mere circumstances that the settler end- 
saged a situation in which the property may be sold free 



from the restriction and which situatioh is impossible. 
to be achieved, is in my opinion, not '  a ground for 
holding that the value of the property is more than 
the value a t  which the property would be offered for 
sale by the trustees on the death of the last son of 
the settler." 

I .  86. Endorsing these piews in their advice of 1oJanuary 1973, the 
Law Ministry had observed, irzrer a h ,  that in the event of the trustees 
offering to dell the property, the prudent buyer would know that the 
trustees were under an obligation to offer it for sale to certain named 
persons for Rs. 8 lakhs and, therefore, even assumiqg that the trustees 
sold the property in breach of trust, the purchaser would hold the 
property subject to thP same obligations pf the trustees and in the 
event of any of the named beneficiaries exercising his option, the 
purchaser would be compelled to part with the property to him for 
Rs. 8 lakhs. Dealing with the implications of clause 6 of the trust 
deed, the Ministry had opined as folIows: 

"The question whether the necessary consent of all the parties 
or a consent of the,majority of the persons concerned 
and the sanction of the Court would be forthcoming are, 
however, matters, on which it is not possible to speculate. 

Till such consent or sanction is forthcoming, the possibility 
of a sale without the restriction of having to offer the property 
to the named individuals for prior purchase nould merely be 
hypothetical and would not be relevant in determining the market 
value which the property in question would fctch in the open market 
on the valuation date. On this aspect of the matter, I a m  in 
agreement with the views expressed in the opinion of Shri . . . 
(the assessee's legal adviser). The opinion would appear to set 
out the correct principles with regard to the malaner in which the 
property has to be valued." 

1.87. The Committee are, unfortunately, unable to appreciate 
these arguments. Looking at the trust decd of 2 August, 1945 
in its entirety and not at caluses 4 and 6 in isolation as the Law 
Ministry appear to have done, the Committee found that in terms 
of the provisions of clause ~(b)(vii), the property could be sold to 
Behram K. Dubash for Rs. 8 lakhs only if i t  had not already been 
sold under clause 6. Thus, the so-called "encumbrance" or 
"restriction " in clause q is subject to a possible sale under clause 6 
and suoh a sale would also be more beneficial to all the beneficiaries 
who under the instrument were fully competent to arrange the sale. 
In these circumstances, it would appear that there would always be 
a greater presumption of a sale under clause 6 than that of a sale 
under clause 4. A sale under clause 6 would also not involve any 
breach of trust as contended by the Law Ministry since the sale 
would have been effected only in accordltnce with the testator's 
intentiom with the consent a t  the survifing beneficiaries or of a 
majoriy of them with the Court's sanction. Byapresuming that the 
possibility of a sale under clause 6 would be merely hypothetical 
and would not be relevant in determining the market value of the 



property till the necessary consent of all .the beneficiaries or  of the 
majority of the personars concerned and the sanction of the Court 
were forthcoming, the Law Ministry appear to have committed 
the very error against which various judicial pronouncements 
have cautioned, .namely, assuming the sale to be an 
actual sale in an actual market. Instead, the Minis  
try, following the judgements in the case of Ahmed G. H. 
Ariff and Other Vs. Commissioner of Wealth-tax, Calcutta (76 
ITR 471) and Pur sh~ t t am N. Amarsey and Another Vs. Commis- 
sioner of Wealth-Tax, B.ombay City I1 (88 ITR 417), ought to have 
assumed that on a hypothetical sale, the necessary sanction and 
consent of the beneficiaries would be available and proceeded 
to determine the value of the property on that basis. 

The Committee's attention has also been invited by Audit to 
P. 573 of Dymonci's Death Duties for the citation of House of Lords 
decision in Lord Advocate V. Wood's Trustees ( x g ~ o )  ISLT 186 
under the provisions in English Law s'milar to the provisions in 
section 7(1) of the Wealth Tax Act, 19j7, according to which 'The 
price or the valuc which a testator may have given by his will  
to a particular person the option to acquire property is not a 
test of its market valuc'. 

1 88. On a. l cod ing  of the decd as a %hole it is clear that pro- 
visions of clause 4 of the trust deed could not be considered a charge, 
debt or encurnbrancc depres~lng the market value of property. 
The trustees, under the v~st ing declaration, hold the property for 
the purposes of the crust and though the title to property rests, for 
the time being, with them, they are not owners of the property, 
the beneficial ownership resting only with the beneficiaries. Reep- 
ing this in view, rh: Coinmittec feel that it would not be correct 
to conclude that the manner of distribution of the corpus of the trust 
after the date of distribution (date of the death of the last surviving 
son of the settler), namely, o f k r  for sale of a property worth 
nearly ,a crore of rqpces at  Rs. S lakhs only was a debt or  encum- 
brance. In view oi the fact that the provisions of clause 4 amount, 
in effect, to a situation where the sale is effected by the trustees, in 
the course of distribution of the corpus of the trust, at  the going 
market value of Rs. I crores and Rs. gt lakhs are given to, one 
particular beneficiary, the balance of Rs. 8 lakhs being finally dis- 
tributed to all the beneficiaries of the trust, the Committee feel 



that clause 4 should have been construed merely as an adjustment 
of the rights of the beneficiaries inter se in the course of distribution 
sf the corpus of the trust and not as restriction or encumbrance. 

1.89. In any event, it would be amply clear from the subsequent 
course of events that in this case, the provisions of clause 7 had been 
misapplied to the detriment of revenues. The Committee find 
that in contravention of these provisions, the property in question 
had been offered for sale at Rs. 8 lakhs in 1973 to Behram K. 
Dubash even while the settler's last surviving son (Bomanji A. 
Dubash) was still alive, which was clearly against the settler's inten- 
tions and, therefore, irregular. Apparently with a view to land- 
ing a semblance of regularity to an otherwise irregular sale, 
Bomanji A. Dubash and his wife, Jean, had relinquished, on 5 
.February 1973, their right or interest of residence in the property. 
This relinquishment cannot, however, be taken as the death of the 
settler's last surviving son and, in any case, there was also no pro- 
vision in the trust deed for such renunciation. This particular 
transaction as well as the subsequent lease of the property by 
Behram K. Dubash to M's. Napean Estate (P) Ltd., whose share- 
holders were all significantly members of the Dubash family in- 
cluding himself, only serve to reinforce the Committec's impression 
that whatever might have been the settler's intention in stipulating 
in 1945, that the property should be sold to certain named bene- 
ficiaries for Rs. 8 lakhs, the beneficiaries had cleverly utilised, to 
their own advantage, clause 4 of the trust deed as an instrument of 
tax-avoidance and deliberately and grossly under-stated the value 
of the property with a view to reducing the tax liability. 

1.90. The incorrect valuation of the property apart, the 
Committee's attention has also been drawn to a number of other 
omissions irregularities in the assessment of the trust and it6 
beneficiaries, which are indicated below: 

(a) The value of the vested interest created by thelsettler 
in favour of his grandson, Behram K Dubash, and of the 
contingent interest created in favour of the great grand- 
son, Ardeshir Behram Dubash, and the other grandson, 
Ardeshir Bomanji Dubash, though correctly inclodi- 
ble in their net wealth were not so included. 

.(b) Exmeption of Rs. I lakh under Section 5(1)(iv) of the Wealth- 
tax Act had been incorrectly allowed to the trustee8 in 
each of the years 1968-69 to 1970-71 while the said exemp- 
tion waa not allowed in the year 1971-72. 



(c) The release relinquishment by BomanJi A. Dubash and 
Jean of their right of rzsidence in"Moaat Napean" had not 
been subjected to Gift-tax under Section 4(1) of the Gift- 
tax Act, 1958. 

t 
(d) As property admittedly worth several times more was 

sold only for Rs. 8 lakhs, capital gains tax leviable u n d a  
Section 5 t ( t )  of the Income-tax Act, 1961, had not been 
levied. 

1.91. The Committee find that the Law Ministry, which hsd 
also examined the question of assessing to  tax the value of the 
vested and contingent interests of the beneficiaries, had opined 
tha t  no assessment of the value of the rights of these beneficfarits 
could be made as these rights could arise only after the happening 
of the contingencies mentioned in clause 6 of the trust deed  Tbe 
Committee understand in this connection that i t  has been held by 
the Bombay High Court (71 ITR 180) and approved by the Supreme 
Court (76 ITR 471 and 88 ITR 4x7) that when Section 3 of tk 
wealth-tax Act imposes the charge of wealth-tax upon the 
net  wealth, it necessarily includes property of any 
and every description of the assessee, barring the exceptions 
stated in Section 2 (e) and other provisions of the Act. Besides, 
the Bombay High Court has also held that the provisions of Section 
'1~1) of the Act could not be utilised to nullify the provisions of 
Section 3 and that the mere fact that a property was not capable 
of being transferred was not aconsideration which ought to prevail. 
Again, clarifying their decision in the case of Ahmed G. H. Ariff 
and Others Vs. Commissioner of Wealth-tax, Calcutta, 
the Supreme Court, in their judgement in  the case of Purshottam 
N. Amarsep and Another V.T. Commissioner of Wealth tax, 
Bombav Citv I1 (88 ITR 4r7), had held that even if a property was 
incapable of being sold, being a personal estate, in that event 
also the interest of the assessee had to  be valued by the Wealth- 
tax Officer. In yet another case [Commissioner of Wedth-tax 
C7c. Smt. Rani Raniz Abid (93 ITR 3 ~ ) ] ,  the Allahabad High 
Court had also held that even if on account ofthe peculiar incidents 
of a property or  because of statutor y or contnctaal  restrictions, the 
potential right of the owner of the property map be abridged o r  
excluded altogether, what remains in none the less property .nd 
merely because the right of transfer is absent, i t  does not mean that 
the  other inctdents of ownership do not continue in the property. 

1.92. In terms of Section ZI(I'J of the Wealth-tax Act, wealth- 
tax, in the case of assets chargeable to  tax under the Act held 
by any trustee appointed under a trust, shall be levied upon and 
ncoverable from the trustees In the like manner and to  the same 
extent i t  would beleviable upon and recoverable from the person 
on whose behalf or  for whose benefit the assets e re  held. Secdoo 
2r(2) farther provides for the direct assesscment of the person o r  
persons on whose behalf o r  for whose benefit the assets ue held 
or for the recovery from sucb p m n  (a of the tu amble  in rem h I pect of ruch msctr. However, where t e s h a m  o the pcmons em 



whose behalf or for whose benefit such assets are  held are  inde- 
terminate or  unknown the wealth-tax is to be levied upon and re- 
covered from the trustees, under Section tr(4) of the Act, as  if the 
persons on whose behalf or  for whose benefit the assets are  held 
were an individual who is a citizen of India and resident in India 
for purposes of the Act. Thc Committee learn that the Bombay 
High Court has held (71 ITR 180) that under Section 21(1) read 
with Section 21(2), the assessment can be made in the hands of 
the trustee o r  the beneficiaries according as the interest of revenue 
dictates, and that the effect of Section 21(4), which creates an  
exception to this choice given to the department, is that sub-section 
(2) would not be available to the department where the shares of 
the person(s) on whose behalf or for whose benefit any assets 
are  held a re  indeterminate or  unknown. In the light of these 
provisions and the judicial pronouncements, i t  would appear that 
the vestedlcontingent interest of the beneficiaries in the present 
case who had a pre-exemption right under clause 4 of the trust deed 
was to be valued and included in their wcalth-tax assessments and 
that the provisions of Section zr(4) would be applicable to the case 
in  view of the fact that the shares of the beneficiaries both as to 
life-interest and on distribution of the corpus of the trust a re  
unknown and unascertainabze on account of successivelife-interests 
and interests of remaindermen. The Committee, however, note 
that the applicability to this case of Section 21 of the Wealth-tax 
Act was not at all considered, which is regrettable. 

1.93. As regards the exemption available under Section (1:- 
(iv) of the Act in respect of a house or part  thereof belonging to 
the assessee, the Committee find that though the Law Ministry 
had initially held, in October, 1975, that as the property in questions 
did not "belongy' to a beneficiary, the exemption was not allowable 
to  him and the exemption under this Section was accordingly 
not allowed in the assessments for the assessment years 1968-69 
to 1970-71, that Ministry had subsequently (October, 1976) recon- 
sidered their earlier opinion and advised that the exemption would 
be allowable in respect of a beneficiary's interest in the property 
subject to certain conditions. On a scrutiny, bowever, of the 
revised opinion of the Law Ministry, the Committee observe that 
the Ministrv had not exvressed anv categorical views on this 
question b u t  had merely pointed ou t  that tche admissibility of the 
exemption would depend upon the facts and circumstances of 
each case whether or-not a beneficiary had "an absolute right of 
user o r  a life-interest in the property" and that "if i t  could be said 
thqt iq view of such interest, the house belongs to him, then, it 
would be reasonable to exempt the same under Section 5(1'l)(iv) 
of the Act". The circumstances in which i t  become necessary for 
the Law Ministry to reconsider their earlier views on the ,question 
are  also not very clear to the Committee. 

1.94. The Committee have been informed that the question 
whether the release relinquishment in February, 1973 by Bomanji 
A. Dubash andhis wife oftheir right of residence inL6Mount Napean" 
aonstituted a giftwithin the meaning of Section ~ ( x i i )  read wlth 
Section t(xxiv)ofjthe Gift-tax Act, 1958, was referred to  the Bombay 



Branch of the Law Ministry who,in thcir opinion o f  ,I6 S:gtemb;er, 
1976, had advised that this release might not amouat to a gift 
and that even if i t  were to be treated as  a gift, i t  could not have 
any ascertainable value particularly because all the rights of 
residence of Bomanji A. Dubash were not arfected. The Committee 
a re  unable to appreciate th: rationale behlnd thts opinion, parti- 
cularly in view ofthe fact that a similar relinquishment by Boman- 
ji A. Dubash, in November, 1962,of his right or  interest in the share 
of the net income and reserve fund in respect of three other trust 
properties ("Hamiltan "Romana Villa" and "Rughby 
House") belonging to the Dubash family in favour of his three 
childrin had been treated as a gift and assessed to Gift-tax for 
the assessrnznt year 1963-64. I t  is also evident that the release in 
the present case had been resorted to solely with a view to facili- 
tating the sale of the property at  Rs. 8 lakhs to Bahcam K, Dubash 
and cannot, therefore, be considered bonafide. I t  would, therefore, 
app:ar that the provisions of Section 4(1)(c) of the Gift-tax Act 
would be attracted in respect of this transaction. The Law Secre- 
tary was also good enough to admit during evidence that the 
opinion of the Bombay Branch of the Law Ministry on this question 
-'requires a second look" and to state that he would "personally 
have no objection" to re-examine this transaction. 

I .95. The Bombay Branch of the Law Ministry had also exarnin- 
ed, in September, 1976, the question whether there were any capital 
gains, under Section 52(2) of the Income-tax Act, 1961, in this case 
a property worth several times more had been sold onlv for Rs. 8 
lakhs. While opining that the sale of "Mount Napean" to Behram 
K. Dubash for Rs. 8 lakhs was "a bonafide transaction in pursuance 
of the Trust Deed which had been drawn as far back as in 1945" 
and Section 52(2) of the Income-tax Act could not, therefore, be 
invoked, the Ministry had, however, held that this Section coald 
be resorted to in respect of the lease of the property, after Bornanji 
A. Dobash and Jean had executed the Release Deed giving up their 
right of residence in the property, to Mb  Napean Estate (P) Ltd. 
by Behram K. Dubash. Dealing further with the question whether 
Gift-tax or Capital gains tax would be attracted in respect of the 
difference &tween the capitalised market vdne  of the lease and 
the capitalised value of the lease as actually given, the Bombay 
Branch of the Law Ministry had also advised that since it could 
not be said with certainty whether the transaction would be treated 
as a gift, the Department might resort to proceedings under both 
the Acts so that one of them would ultimately sustain and that the 
case for capital gains should, however, be made out strongly. 

1.96. The Committee are, to say the least, surprised that the 
settler in this case, by stipulating that the property should be sold 
to certain specified persons only for a specified amount when i t  
was in fact capable of beinq sold for a much larger price, as well 
as the beneficiaries should have been able to bind the State for 
all time to come. If this position were to be accepted, i t  is net 
unlikely that other wedthy msessees might d s o  follow suit and 
create similar trusts in respect of their properti- sdpdating that 
they should be sold only to a specified person or persons at  prices 



that  have no relevance whatsoever to their market value and thereby- 
reduce their tax liability and defeat the very purpose of Section 
7 of the Wealth-tax Act. The Finance Secretary was also good' 
enou h to concede during evidence that he did not think that this 
case % ad "really been treated in the right way" and that "it seems 
amazing that it  should be possible to arrange things in such a 
manner that property once valued at Rs. 103 Lakhs should be valued 
a t  Rs. 8 lakhs and Government asked to accept such a position." 
He also offered to look into the matter afresh and the representative 
of the Central Board of Direct Taxes has also agreed to re-examine 
the case in its entirety and to give afresh look where assessements 
have already been settled. 

1.97. The Committee have been informed subsequently by the 
Department of Revenue& Banking that a detailed note incorporat- 
ing therein the various issues arising out of the transaction relating 
to "Mount Napean" had been referred for advice once again to the 
Ministry of Law on 7 December, 1976 and that their advice was 
awaited Meanwhile, the Commissioner of Income-tax, Bombay, 
is also understood to have been requested by the Central Board of 
Direct Taxes, in March, 1977 to take protective measures. The 
question of valuation of the property afresh also appears to have 
been referred, on 12 August, 1975, to the District Valuation O5cer 
(Superintending Engineer, Valuation Cell) and his report was stated 
to be awaited. Considerable time having elapsed since these 
steps were initiated, the Committee would like to be apprised in 
detail of the outcome of these efforts and of the action taken 
thereafter to revise all the relevant assessements under the various 
Direct Taxes enactments. Delay being undersirablc in such 
cases, the Committee would urge the Department to proceed with 
the utmost expedition in regard to these matters. 

I.#?. Incidentally, the Committee note that in view of the fact 
that this property had apparently been sold for a consideration 
which was less than the fair market value as determined by the 
Valuation Officer, the feasibility of acquiring the property, under 
the provisions of Chapter XXA of the Income-tax Act, 1961, had 
also been considered by the inspecting Assistant Commissioner 
(Acquisition Range) and the Commissioner. However, here 
again on the basis of the Law Ministry's advice, which in turn was 
based on the opinion of the assessee's legal adviser, that in view of 
the restrictive clauses in thc trust deed, the market value of the 
property could not exceed Rs. 8 lakhs, the department had con- 
cluded that there was no ground whatsoever to hold that the 
consideration for the transfer had not been truely stated in the 
instrument of transfer and there was, therefore, no caw for 
starting acquisition proceedings under Chapter XXA of thc Act. 
in view of the fact that the Law Ministry's viewe in regard to the 
fair market value of the property themselves are open to question 
and that Ministry has also been asked to reconsider the entire 
matter afresh, the Committee are doubtful how far the decision 
not to go in for acquisition of the property was a sound one. They, 
therefore, desire that this should also bc re-examined with a view 
to taking necessary action. 



I .99. This case also raises a serious question of principle and' 
propriety. The Committee are of the view that even if more than 
one interpretation of the trust deed were possible, the correct and 
proper course of action would have been to allow the law to take its 
own course instead of the Central Board of Direct Taxer interfering, 
on the assessee's initiative and in clear violation of the statutory 
principal enshrined in Section 119 of the Income Tax Act which 
prohibits, inter aka, the issue of orders, instructions or directions 
by the Board requiring any assessing o5cer to make a particular 
assessment or dispose of a particular case in a particular manner, 
with the jurisdiction of the Wealth-tax Officer by issuing an advance 
ruling on the case. The Supreme Court had clearly held in Sirpur 
Paper Mill Ltd. Vs. Commissioner of Wealth Tax (1970) 77-ITR (6) 
that it was not open to the Board to issue any instructions or direc- 
tions to the Wealth Tax O5cer or Commissioner in the exercise of 
bis quasi-judicial functions. The Committee are concerned to 
find that despite the fact that the property had been valued at 
a much larger amount by the Valuation Officer, the Wealth-tar 
Officer appears to have been in a pathetic quandary, overruled as 
she was by the Board and prevented from performing her legiti- 
mate duties and completing the assessments according to her own 
iudgement. The Board's instructions in regard to this case, on 
the basis of which the assessments were completed, also appear to 
have been issued, on IS January 1973 and 26 February 1973, after 
the Wealth-tax Act, 1957, had been amended, with effect from I 
jannary 1973, by the Taxation Laws (Amendment) Act, 1972, makhg 
the acceptance of the valuation by the Valuation O5cer  mandatory 
under Section 16A(61 of the Act. It is also significant in this con- 
text that the assessee trust had obtains opinions from its legal 
adviser only after it had approached the Central Board of Direct 
Taxes. All this naturally give rise to serious suspicion in the Com- 
mittee's mind which needs to be allayed. The Committee are, 
therefore, firmly of thc view that the manner in which the Central 
Board of Direct Taxes had interfered with the jurisdiction of the 
Wealth-tax Officer and the handling of the case by senior officials 
of the Board call for a principled and thorough probe of the circums- 
tances in which the property in this case had been under valued 
in a view to ensuring that no malalids were involved. They 
accordingly recommend that such an investigation should be under- 
taken forthwith and its outcome intimated expeditiously. 

I .  roo. What causcs greater concern to the Committee is the 
admission during evidence by the Chairman of the Central Board 
of Direct Taxes that "it was quite a common practice" for the Board 
to give advance rulings as well as to deal with individual petitions 
of assessees, though it was contrary to provisions of law. The 
impropriety of such a practice had also been criticised earlier by 
the Public Accounts Committee. Now that instructions are stated 
to have been issued, although belatedly, that the Board shall not 
interfere in individual cases, the Committee expect that these 
would be followed scrupulously by the Central Board of Direct 
Taxes. 



I .  IOI The Committee note that apart from the heavy under- 
dssessments in respecyof '+Mount Napean" reportedein the Audit 
paragraph, four other properties ("Hemilton Villa"; "Romana 
Villa", "Rughby House" and "Be1mont"'belbnging to the same 
family and located near "Mount Napean9')'on Napean Sea Road 
Bombay, has been grossly under-valued by ignoring the very high 
land values comprised therein. While the value of the land on 
which "Mount Napean" is located was adopted by the Valu,ation 
Officer at  Rs. 550 per square yard as on 31st March 1963~31 March 
1 9 4  and 31 March, 1965, at  Rs. 350 per square yard as on 31 March 
1966,31 March 1967, 31 March 1968 and 31 March 1969 and at Rs. 390 
per square yard as on 31 March 1970 and 31st March 1971 and in the 
valuation relating to "Belmont" as on 31 December 1969 and 31 
Deceinber 1970, the value of the land was taken into account a t  
Rs. 400 per square yard, the value of the land comprised in  the 
three other buildings had been accepted at Rs. roo per square yard 
only in tbe assessments completed upto 1971-72, Further, though 
the area of the land with the property "Belmont" was 3068 square 
yards and the value of the land alone, computed at the Pate of Rs. 
400 pcr square yard would, therefore, work out to Rs. 12,27,ooo, the 
value adopted was only Rs. 6 lakhs. Unfortunately, the assess- 
ment recordsdo not indicate any reasons for the adoption of different 
values for the land comprised in these buildings. While the 
Committee can understand marginal difference in the land values, 
they are, however, not prepared to believe that there could be such 
wide variations in respect of propetties located at the same place. 
Moreover it is a matter of common knowled e that prices of land 
have over the years increased manifold. T f e Committee under- 
stand that if the value of the land adopted by the Valuation Officer 
*respect of "Mount Napean" were also to be adopted in  respect 
of the other three properties ("Hamilton Villa", "Romana Villa" 
and  "Rughby House"), the under-valuation of the land comprised 
in  these three properties would amount to Rs. 25 . l o  lakhs for the 
dssessment years 1963-64 to 1971-72. They have also been informed 
that the valuation of these three propetties has also been referred to 
the District Valuation Officer on 22 September 1975 and that the 
concerned Wealth-tax O 5 c e r  has been requested to look into the 
question of under valuation. The Committee desire that while 
apprising them of the further developments in this regard, the 
Department should review carefully the assessments relating to 
these three properties as well as "Belmont" and re-open them, 
wherever found necessary, so as to recover the tax correctly leviable. 
The circumstances in which different values were accepted by the 
Department in respect of these properties should also be gone into 
in detail with a view to ensurin that no malatides were involved. 
The Committee would await a c f  etailed report in this regard. 

C .  M. STRPHEN, 
Chairmmr, 

Ptiblic Accounts Cotmm'ttee. 



APPENDIX 1 
INSTRUCTION No. 796 

Government of India 
CENTRAL BOARD OF DIRECT TAXES 

New Delhi, the 22-1 1-1974. 
T o  

All Commissioners of Income-tax 
Sir, 

SUBJECT :-Scope of section 119 of the Income-tax Act, 1961- 
Power of the Board to give instructions, directions and 
advance rulings in individual cases. Clarification 
regarding. 

Reference is invited to Board's Circular letter No. 225/32/74-11 (A. 11) 
dated 27th March, 1974 on the above subject. 

2. The Board have recently examined the question regarding the scope 
of section I 19 of the Income-tax Act, 1961 in consultation with the ,Ministry 
of Law, with particular reference to the power of the Board to give advance 
rulings/directions/instruaions in individual cases. Section 119 prohibits 
the Board from issuing orders, instructions or directions so as to require 
any income-tax authority to make a particular assessment or to dispose of a 
particular case in a particular manner. In view thereof, the Board has 
decided that it will not issue any advance rulings/directionsjinstructions 
in individual cases to any income-tax authority or to any quertist. However, 
the Board would continue to over-see administratively the functioning of 
the lower formations and give advice in individual cases if the facts of the 
case so justify. Such an advice may also be given in respect of references 
from the Commissioners only in respect of any diflicult proposition of law 
or fan. Such an advice will not be in the nature of directions or instruc- 
tions and it would be for the authority concerned to come to a decision 
on the merits of the case in the light of its individual judgment. As a 
corollary, it would be necessary to ensure that the Income Tax authorities 
refrain from quoting or referring to the advice or guidance givea by the 
Board in any orders passed by them. Of course, there would be no 
objection to their adopting the reasonings contained in the advice of guid- 
ance given by the Board. 

3. Necessary instructions may kindly be issued to the officers working in 
your charge on the lines indicated above. 

Yours faithfully, 

(Sd.) T. P. JHUNJHUNWALA, 
Secretary, Ccntrd Boilrd o j  Direct Taxes. 



Copies of Opinions dated 30-10-1972 and 21-1 1-1972 given by the 
f urmer Chief Justice oj India 

QUERISTS. TRUSTEES OF MOUNT NAPEAN TRUST. 

The Querists are the present Trustees of a farnilly trust, created under 
Deed of Settlement dated 2nd May, 1928, and relating to a property in 
Bombay, known as "MOUNT NAPEAN". There were several subsequent 
subsidiary Deeds, which it is unnecessary to refer to by a Deed executed 
in September, 1966, the Querists were appointed "Trustees" of the Trust. 
The original Settlement was made by the Late Mr. A. B. Dubash. By 
another Deed of Settlement, executed in 1945, the Settler directed that the 
trust property shall be utilised for the benefit of his three sons and their family 
members. He directed vide Paragraph 4 of the Deed of Settlement that 
after the death of his three sons, the Trustees shall offer for outright sale 
Mount Napean, alongwith the permanent fixtures, fittings, fixed decorations, 
chandeliers, lights, fans, furniture and statues in the gardens for a sum of 
Rs. 8 lacs to Behrarn K. Dubash, grandson of the Settler, if he then be alive, 
and if Behram be not alive, to his son Ardeshir, and if he also not be alive, 
t o  the eldest male child of Shri B. K. Dubash, who may then be alive, on 
terms and conditions stated in the Deed of Settlement. 

Two of the sons of the Settler-, :liz., (i) Kaikhashroo and (i i )  Ratanji have 
died before this date. 

The Trustees of the Settlement are assessed to Income-tax and Ws~lth- 
tax, by the Tax Officers at Uomb:~y. The Wealth-tax assessment of the 
Trustees for the Asstt. Yedr 1970-71 and onward are pending. 

In the past, Mount Xapean was valued at Rs. 6,92,ooo - for Wealth 
Tax purposes, but in the pending assessment proceedings, the Wealth-tax 
OfFicer is disinclined to accept the Valuation as shown by the Querists and 
had expressed his intention to value the building at a very much higher 
amount. 

It appears that the Querists were informed that the question of valua- 
tion of the building was referred to the Valuation Cell, and the Depart- 
mental Valuers have valued the property far in excess of Rs. 8 lacs. 

The Querists seek advice on the question whether the Wealth-tax Officer 
is justified in valuing the property on a presumption that it is free from 
various restrictions, imposed by the Settler under the Deed of Settlement 
and the restrictions on account of existing tenants who are protected under 
the Bombay Rents, Hotel and Lodging House Rate Control Act, 1947. 

The property Mount Napean is, at present, occupied by five tenants, 
viz., (i) hlessers Ardeshir B. Cursetjee & Sons Pvt. Ltd., (2) Ardeshir B. 
Dubash, (3) Ardeshir Bomanji Dubash, (4) B. K. Dubash and ( 5 )  B.A. 
Dubash, Miss Goolbai A. Dubash was occupying premises in the said 
property since 1952, till 1971 when she expired. 

60 



These tenants occupy different portions of the house. Tenants No. I 
and 5 have been occupying the portion in their occupation since 1952. 
Number 4 since 1965, after the death of his father Shri K. 
.Dubash, and Nos. 2 and 3 are occupying since 1971 as tenants. There is no 
dispute that these live tenants Fay rent to the Trustees and the payments 
are accepted as "Rent". Rent receipts in printed forms have been issued 
from time to time by the Trustees in favour of the occupants and hence 
the said persons are entitled to protection under the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947. 

Under the provisions of the said Act, a tenant is entitled to occupation 
which may be forfeited only on strict proof of the circumstances mentioned 
in the appropriate provision of the Act. As per the provisions of the Rent 
Act, the landlord is not entitled to an order in ejectment against a tenant 
occupying the premises, unless the landlord proves his case, which squarely 
falls in one of the clauses of the Act, and in absence of such proof, a tenant 
is entitled to continuc in occupation of the premises which is occupied by 
him as a tenant. 

Occupation of the house by the tenants is accordingly a circumstance 
which must depress the value below the value at which, the house may be 
sold, if it were vacant property. 

Kormally, the valuation of such :I tenanted property will be determined 
b y  capitalising the net rental at J rate slightly above the prevailing gilt-edge 
securities rutc of interest or the prevailing market rate of interest. 

The rental receipt is about Ks. 3,300'- per month (approx.) and capi- 
tnlising the net Rental aftc: p2y:nent vi'thc xxes and other outgoings, the 
value of the building and land, l r h i ~ h  is appurtenant thereto, cannot exceed 
Rs. 6,92,ooo - as valued in the earlier asessment years. 

Jt is true that two of the tenants are perscns entitled to occupation of 
the iulding,  undcr the ter1r.s nf the sertlement, but, they are occupying 
parts ofthe house as tenmts hnvi~g ~ g !  ced to pay and have regularly been 
paying sent, uhich has heen ,Iccer ted by the Trustees as rent. The  pay- 
ments are in excess of the amounts specified in the deed document dated 
August 2,1945. In these circumstances, though they are under the Deed 
of 'Trust entitled to occupation. they must be deemed in law to occupy por- 
tions of the house as tenants a~;il entitled to the protection of that Act. 
Thc  Trustees in the face of the rent receipts for higher amount, cannot 
deny the tenancy of any of these occupants. 

I am, therefore, of the opinion that the property cannot be valued for 
the purpose of Wealth-tax, as vacant property. The normal method of 
valuation in such a cilse is capitAisation of net Return from the house, at an 
appropriate rate. 

'The other sestriction~ imposed on the property, by the Deed of Settle- 
ment of 1945, is also serio~~a 'I'llc Settler has directed under the Deed 
of 'Trust, in paragraph 4 that, L~tlccr the death of his three sons, the Trustees 
shall offer for outright sale of thc lwuse inclusive of fixtures, fittings, etc. 
to Behram K. Dubash, i f  he then he alive, and if he is not alive, to the other 
persons, named in the Deed of Settlement. \XFithout committing a breach 
of the trust, the Trustees cannot refuse to sell the house to the persons 



named the Deed of Settlpqnt, nor demand price in access of the apount 
of Rs. 8 lacs. In  njy bpinibn Behhm K. Dubash, and in his absence, persons 
named in the Deed of Settlement, will be entitled when the contingency 
mentioned in the Deed arises, to compel the Trustees to sell the property 
together with furniture, fixtures, etc., for a sum of Rs. 8 lacs. They may 
also restrain the Trustees by action in Court from acting in a manner con- 
trary to the directions of the deceased. The right of the trustees over the 
property is subject to the restrictions placed by the Settler upon the authority 
of the trustees. There is no ground to believe that, when the Deed of 
Settlement was made, and the right was conferred upon Behram K. 
Dubash to purchase the Property at Rs. 8 lacs the property was worth 
more than that amount. 

Since the Wealth-tax Officer has, upto the year 1969-70, accepted the 
value of the house at Rs. 6,g2,oool-, the directions in the Deed of Settlement 
that the house should be sold at Rs. 8 lacs, indicated that the Settler desired 
to obtain for the Trust an amount not less than the value of the property at 
the time of the Settlement. 

Under S. 3 of the Wealth-tax Act, tax to be called Wealth-tax is charge- 
wise in respect of the net wealth on the corresponding valuation date of every 
individual, Hindu undivided family and Company at the rate or rates speci- 
fied in the Schedule. By virtue of S. 21 of the .4ct, wealth-tax shall be levied 
upon and recoverable from Trustees, in the like manner to the same extent 
as it would be leviable upon and recoverable from the person for an on 
whose behalf or for whose benefit, the assets are held. 

The term "Net Wealth" has been defined in S.  2(n1) of the Act as mean- 
ing the amount by which, the aggregate value computed in accnrdmce 
with the provisions of the Act of all the assets, wherever located, belonging 
to the assessee on the valuation date is in excess of the aggregate value of all 
the debts owed by the assessee on the valuation date. 

The expression "assets" is defined under S. 2je) of the Act, as inclusive 
of property of every description, movable or immovable subject to certain 
exceptions, which are not material for the purposes of this opinion. 

Under S. 7 of the Act, the value of the property shall be estimated to be 
the price which in the opinion of the Wealth-tax Officer, it would fetch if 
sold in the open market on the valuation date. 

I t  is true that for purposes of valuation under S. 7(i) of the Act, the words 
5 f  sold in the open rnarketVdoes not predicate actual sale or an actual exist- 
ing market, but only enjoins that it should be assumed that there is an 
open market and the property can be sold in such a market. The Wealth- 
tax Officer must assume a notional market for the sale of the property 
and determine the value at which, the property may be sold in the market. 

See : The judgment of the Supreme Court in Ahrned G.H. Ariff and 
Others vs. Commissioner of Wealth-tax, Calcutta (76 ITR 471 j. 

The judgment does not expressly state nor docs it imply that the restric- 
tions which are imposed upon the property either by virtue of legal provisions 
or because of Settleinent to which the property is subjected, are to be ignored. 
If the property is subjected to restrictions which restrict its marketability 



iid encumljered pivpcrty the value of the same will be less than the value 
i t  could have fetched if it were unencumbered. Such restrictions and 
covenants as reduce the value must be taken into account in valuing the 
propem'. 

If the property is subject to a prior charge, in determining the value of 
the property, the capitalised value of such charge will have to be deducted 
from the value of the property. Similarly, if the property is mortgaged, 
the value of the encumberance will be deducted from the value of the pro- 
perty. The value of the interest cf an owner of property would similarly 
be reduced because of the existence of restrictions. On the same ground, 
it would be held that, where by a Deed of Settlement the property is subject 
to restrictions that it shall be sold only to certain persons and at a price, 
fixed by the Settler the value of the property in the hands of the owner 
unless it is proved that it was deliberately undervalued shown in the Settle- 
ment is to avoid or reduce tax liabilities. In 1928 and subseqynt years, 
when the Deed of Settlement was made and added to, there was no wealth- 
tax payable and therefore, there is no reason to believe that the considera- 
tion of Rs. 8 lacs mentioned in the Deed of Settlement of 1945 was deli-" 
berately kept at a low figure. On the other hand, it could be presumed that 
the value mentioned therein was a fair figure to enable the trustees to disui- 
hute surplus funds amongst other beneficiaries. In any case, since the 
Settler had directed that the house should be sold to a specified person 
at a specific price. which was not less than the then prevailing price, which 
would have been realised, the said amount, must be regarded as the market 
value of the house, which may be below the price which would not be fetched, 
if it were vacant. 

Looking at the problem from another angle: if the legal ownership 
of the trustees is subjected to restriction, the value of the property must 
be distributed between the persons for whose benefit the rights and res- 
trictions are enforceable, for the trustees have a mere truncated ownership. 
The Trustees as well as the persons. who are competent to exercise those 
rights will have vested rights in the Property. The ownership of the Tms- 
tees in the property would to the extent to which other persons have right 
to the property, being rcstricted. in determining the tax liability of the trus- 
tees, the value of the interest of the trustees alone must be taken into account 
and not the Interest or the right that the other persons requiring the Trus- 
tees to act in a certain mmner h'we the value of the interest of trustee and 
of the other person must be separately determined. If at all the liability 
to pay wealth-tax is there on the value such restrictive right, it will fall upon 
such other persons. In nuking this observation it is necessary to bear 
one consideration in mind that it is wrong to assume that the aggregate of 
the interests of different persons in property is equal to the value of the 
property as a unit, which is not subject to any restrictions. 

If, for instance, different persons A, B, C & D have rights in the property 
the aggregate value of such interests will not necessarily be equal to the 
value of the property. A property in which land is owned by one person 
and a house built there to another is a familiar instance. The value of the 
land subject to the obligation to allow the house to stand there and the value 
of the house do not tqken together amount to the value of the land and build- 
ing-See the obserya9on of Macleod J. in Goverpment of @ombay vs. Mer- 
wanji Manoherji Cama ,roBom. L.R.97 .  The right wbich Behram K. D 't)ash 
has in the property, will arise only on the' death of all th= t b  bx&ers; 



64 
this right is contingent. The right to purchase property at the price 
by the Settler cannot however on that account be ignored; for the uustees. 
must hold and apply the property according to the directions of the Settler 
because any purchaser of the property from the trustees will take the property 
subject to the restriction imposed by the Settler. 

In my opinion, the value of the property in the hands of the Trustees 
in no circumstances can exceed Rs. 8 lacs. 

In this connection, it is also important to bear in mind that the amount 
of Rs. 8 lacs includes the value of the permanent fixtures, fittings decorations, 
chandeliers, fans, furniture and statues etc., the value of which has to be 
ignored while valuing the property for wealth-tax purposes, and hence the 
value of the house and land would be less than Rs. 8 lacs, for the purposes 
of the Wealth-tax Act, and in any circumstances cannot exceed Rs. 8 lacs. 
Bombay O a .  30, 1972 Sd/- 
QUBRIST MOUNT NEPEAN TRUST 

The Querist seeks a supplementary opinion on points not covered by 
the earlier opinion dated October 3oth, 1972. My attention is invited 
to CI. (6) of the Indenture of Trust dated August, 2, 1945. Under 
the Identure of Trust diverse provisions with regard to sale of settled 
property Mount Nepean have been made. To get a complete picture 
it is necessary to refer to all the relevant provisions relating to sale of the 
trust property. C1. 4 provides in so far as it is relevant: (I) From and 
after the death of the late survivor of the said Kaikhushru, Ratanji 
and Bomanji, the trust shall hold the aforesaid Mount Nepean with perma- 
nent fixtures, fittings, fixed decorations. . . .upon the following terms : (a) 
the trustees shall offer for outright sale for Rs. 8 lacs to the said Behram K. 
Kaikhushru if he be alive and if Behram be not alive to his son Ardeshir 
and if Ardeshir be also not alive then to the eldest male child of the said 
I3ehramji or Ardeshir Dubash as then be alive on the following terms. . . . 
(b) if the offer of sale made by the trustees shall not be accepted by 
any one of the person named above or for and on their own behalf.. . . 
the trustees shall at their discretion be at liberty to sell them to whosoever 
they think fit. (2) C1. (6) provides that the trustees shall during life time 
of the settler if the settler so desires sell the said Atount Napean free from 
the trust and the rights of residence created under the deeJ of settlement 
in favour of the members of the settler's family. Upon such sale the trust 
provisions and conditions created in respect of such right of residence shall 
be deemed to have been revoked and at an end. . (3)  .4ftes the death of 
the settler the trustees may with the written consent of thc brncfici,~rizs 
here under named i .e . ,  to XX Kaikilushru, Dinbsi. Behr,\m, Rutxiit 
Msnekbai, Bomanji, Jean and in case of death of an! one o i  them with, 
the cosent of the survlvor or survivors of them and in caw !t~.llo~lti. of 
them agree than with the snnctioll of the Court first obtained wll the s'lid 
Mount Nepzan free from the right of resident: so created. 

Those are i l l  th: provi,ions relating to sa!e of the trust p:opz~ty. On 
an awlysis of these provisions, the following position result: ( I )  thc settler 
preserved to himself the right to sell the prapcrty during his life time. In 
case of sale, the right of residence given to various persons by the Indenture 
of Trust were to come to an end. (2) that after the death of the settler 
with the consent of all the persons named in CI. (6)  the property could be 
sold by the trustee,'and if all the named persons did not agree but n majority 
agreed with the proposal for s l1e  than with the sanction of the Court first 
obtained the trustees may sell the property. (3) The property has to be 



o&red for sale after the death of the three sons of the settlor to the named 
persons in C1. (6) Under the Wealth-tax Act, is charged on the net wealth 
i.e., the aggregate value of the property computed in accordance with the 
provisions of the Act belonging to the assessee on the Valuation date which 
is in excess of the aggregate value of all debts owned by the assessees on  
the valuation date. Value of the net wealth is assessed not in the abstract 
but on the valuation date and assessing the value the relevant circum- 
stances, which have a bearing on the value of the property on the valuation 
date must be taken into account. All covenants restrictions encumbrances 
which on the date of the valuation are embodied in the title of the owner 
and have a bearing on the market value of the property must be taken into 
account and the value of immovable property e.g., here must be determined 
in the light of its situation, cost of construction, age of the building, ma- 
terials of which it is built, suitability for the use to which it is actually put 
and its proposed or prospective user enter into the consideration. 

It is true that under C1. (6)  the property may be sold with the consent 
of all the persons mentioned in paragraph 6 or a majority of those persons 
with the sanction of the Court. But the right vested in certain specified 
penons to purchase the property for a fixed amount of Rs. 8 lacs after 
the death of the last surviving son of the senlor must also be taken into 
account in considering whether there is any reasonable possibility of such 
consent of a majoirty of the persons. The present market value of the  
property free from encumbrances may be large but the persons named whose 
consent must be obtained for sale of the property would not normally 
be expected to assent to any sale to outsiders. It is difficult to believe that 
any of these persons will agree to the sale of the property to his or her own 
detriment or to the detriment of his or her children and close relatives. Out 
of the three sons of the settlor Kaikhushru, Ratanji and Bomanji, two are 
dead. After the death of the third son the property must be offered for 
sale to Bahram son of Kaikhushru and if Bahram be not then alive to his 
son Ardeshir and if if Ardashir be not alive to the eldest male child of 
Bomanji. These are restrictions inherent in the title to the propem; 
and must reduce the value of the property. Granting that in certain circum- 
stances the property may be sold at the market price with the consent of the 
persons named in C1. ( 6 )  but that consent is not in the existing circumstan- 
ces capable of being obtained. The valuer accordingly can not iLgnore 
the restrictions which are inherent in the right of the trustees to sell the 
property at the market value. The market value of the property it may be 
repeated is that amount which the property subject to the restrictionc, 
encumbrances and limitations may fetch, and so lons aq the restrictions 
under cl. (4) remain there is no reason.~.l.bie pwibllity of thc property being 
sold for a price exceeding Rs. 8 lacs. The mere circcmstnnces that the 
settler envisaged a situation in which the propem may be sold free from the 
restrictions and which situxinn is impossible to be achieved, is in my 
opinion, not a ground for holding th'tt thc value of the yropcrty is more 
than the value a t  which the property wculd be offered for sale by the trustees 
on the death of the last son of' the sc.ttlcr. 

Bombay Sd, - 
November, 2 I, 1972. 



Cbp3 df r h e  opinion of thi &w ~ h a i s t r ~  Dated 10-1-1973 

MINISTRY OF LAW 
Department of Legal Affairs. 

(Advice F. ) Sec. 

The question for consideration is the manner in which the property 
in question is to be valued in the hands of the trustees for the purpose ' 
of Wealth-tax. 

2. The principles in this regard are contained in section 7 of the Wealth:' 
Tax Act, Sub-section (I) thereof which applies in the present case provides 
that the value of any asset other than cash for the purposes of this Act 
shall be estimated to be the price which in the opinion of the wealth tax 
Oacer  it would fat& if sold in the open market on the valuation date. 

3. The question, therefore, would arise as to whether in the event 
of the trustees being willing to sell the property, the price which it would 
fetch can be determined on the basis that the property is not subject to 
any condition of prior sale to the named persons. 

4. It is true that for the purposes of this case, what is to be determined 
is a sale in the open market and not restricted market. But, nevertheless, 
what is to be determined is the price which the particular property would 
fetch and for this purpose regard should be had not only to its advantages 
but also to any disabilities which may attach to the property. Under 
paragraph 4 of the Deed of Settlement and Trust, after the death 
o f  the three sons of the settlor, the trustees are required to 
offer the property cc.Mount Napean" to certain members ofthe family 
in a specified order for a sum of Rs. 8 lakhs. It is only if the persons 
concerned fail to avail themselves ofthis offer that the trustees would be 
free to dispose it off. (I should deal with the implications of clause 6 of 
the deed later ). 

5 .  Thus, in the event, of the trustees offering to sell the property, the 
prudent buyer would know that the trustees are under an obligatior to 
offer it for sale to certain nnmsd persons for a sum of Rs. 8 lakhs. 

6. Assuming that the trustees sell the property in breach of trust, 
the purchaser would held the property subject to the same obligations of 
trustees. Thereafter, in the event of any of the named persons exercising 
their option, be will be compelled to pan  with the property to them, 
for a 'sum of Rs. 8 lakhs. He cannot expect to get anything more. 

7. This would necessarily have a bearing upon the price which the 
property would fetch in the open market. As observed by Hedge J a y  

in C.W.T. Vs., Ramchandran (LX ITR 103) "the true test would be the 
price the assessee would get on the valuation date for his landlord's right 
in transaction between a willing seller and a willing buyer" (at p. 109. ). 



8. If this test were to be applied , no person would williigly part with 
any sum exceeding Rs. 8 lakhs for the property, as another party has 
an enforceable right to get it from the trustees at this price. 

g. While the assumption has to be made that there is no open 
market in which the asset can be sold (Ahmed. G.H. Ariff Vs. C. W.T., 
76 I. T.R. 4p), it has to be kept in mind that what is relevant is the 
particular property subject to all the covenants and restrictions which go 
with it and not and unencumbered asset. Hence clause 4 of the Deed of 
Settlement and Trust stood by itself it would be dificult to sustain the 
proposed valuation. 

10. Reference, however, has been made to clause 6 of the Deed of 
Settlement and Trust which provides that in certain contingencies, the 
trustees can sell the property to any person they choose at the best possible 
price when the obligation to offer Rs. 8 lakhs would not operate. The 
trustees would be able to do this with consent of all the persons mentioned 
in that paragraph or a majority of these persons and with the sanction of 
the Court. 

XI.  The questions whether the necessary consent of all the parties or 
a consent of the majority of the persons concerned and the sanction of the 
Court would be forthcoming are, however, matters on which it is not 
possible to speculate. Till such consent or sanction is forthcoming, the 
possibility of a sale without the restriction of having to offer the property 
to the named individuals for prior purchase, would merely be hypothetical 
and would not be relevant in determining the market value which the 
property in question would fetch in the open market on the valuation 
date. On this aspect of the matter, I am in agreemem with the views 
expressed in the opinion of ...( former Chief Justice). The opinion would 
appear to set out the correct principles with regard. to the manner in which 
the property has to be valued. 

12. Secretary may please see. 

Sd - 
$'. B. Venkatesubramanian). 

23-12-1972 

&crcta,y In the circumstances, I agree in general with the view expressed 
in the opinion of Shri ... ... ... ...... ... ...... ... ... .. ... ... 

Min. of Fin. (R & I Deptt.)--Shri R.D. Shah, 

Min. of Law U.O. F. No. 25396'72-Adv. (F) dt. 10- 1-73. 

Extracts from F. No. 319 '25 '72-W.T 



APPENDIX IV 

COPY 

CENTRAL BOARD OF DIRECT TAXES 

F. No. 319/25/p-WT. 18th January 1973.. 

To, 
Shri J. R. Shah, 
Incomotax Practitioner, 
Maskati Mahal, Lohar Street, 
Bombay-2. 

Sir, 
SUB :-Wealth-tax Act, 1957-Valuation or property known as. 

Mount Napean at Napean Sea Road, Bombay-6. 

In  continuation of Board's letter of even number dated the 24th. 
October, 1972 and with reference to your letter dated the 21st November, 
1972 on the above subject, I am directed to request you to contact the 
Commissioner of Income-tax and Wealth-tax, Bombay City-111, Bombay 
in the matter. 

Yours faithfully, 

(B. NIGAM) 
UNDER SECRETARY 

CENTRAL BOARD OF DIRECT T A X E S  

Ccpy with n cop!. ofthe petition dated 22-0-72. one COPY cach of 
opinions dated 30-10-1972 and 21-1 1-72 and also the opinion of the 
h.linistv of Law including the comments of the Law Secretan, is for- 
warded to the Chmrnissicmer ( t i '  I n c o m e - t ~  and B'ealth-t:ls, Bombay 
Ciq-111, Bcmbay. The Board desire that necessary further action may 
be taken in thc light of the opinion given by the Ministry ol' 1,aw. 

Sd - 
(B. NIGAM ) 

UNDER SECRETARY 
CENTRAL BOARD OF DIRECT 

T.4SES. 



BALBIR SINGH 
SECRETARY. 

Dear Shri Rao, 

SUB :-Wealth-tax Act, 1957-Valuation of property known as 
'Mount Napean', Napean Sea Road, Bombay. 

Will you kindly refer to your letter No. SIB. III/g12(46)!71, dated 
the 20th February, 1973 

2. I am desired to inform you that the matter of valuation of the property 
in question has at first to be seen in the context of the legal position. In 
view of the Law Ministry's opinion, it matters little what the valuation 
by the Valuation Cell is as the value that has to be taken is the restricted 
value I I ~  which the trustees are bound to sell the property under the terms 
of the trust. The Board are, therefore, of the view that the valuation of 
the property may be made in the light of the legal position as enunciated 
in the note of the Ministry of Law which has already been furnished to 
you. 

Yours sincerely, 

Sd , -  
(BALBIR SINGH) 

Shri T.Y.C. Rao, 
Commissioner of Income-tax, 
Bombay City-111, 
Aayakar Bhawan, BOA'IBAY. 

Chpy forwarded to Shri \.'.Ir. Badami, Director of Inspection (Inv.), 
New Ilelhi, for information. His office file Xo. Inv. I1 BB (ii) DT 71 is 
also rcrurned herewith. 



APPENDIX V 

.F.No. t36/736/75-AC-I 
MINISTRY OF LAW & JUSTICE 

(DEPARTMENT OF LEGAL AFFAIRS) 
BOMBAY 

..Re: your No.: Corn Cir,II(2),'Misc. 76-77 d t .  30th April 1976. 

Ardeshir B. Dubash by Deed of Settlement dated. 2-5-28 created a 
Trust of his immovable properties. By a subsequent deed oC trust dated 
2-8-45 he made separate provision for his property known as Mount 
Napean situated at Nep2an Sea Road and it is by the Supplementary Trust 
.deed that the property was being governed at the material time. The  
genealogical tree of Dubash family is as follows : 

Ardcshar Bomanji Dubash (sett1or)-D- 1950 
I 

I Ka&hushru A. Dubash I 
Ratnaji A. Dubash I Bomanji 

(D., I 965) I I 
I 

No issue 
I --- 

I 7 
I 
I I 

Adi 13. Dubash P=& 

The trust deed inter alia provide that Bomanji had a right of residence 
during his life-time. The  property was to be used during their lifetime 
by the three sons of the settlor. Bomanji was to use the 3rd floor and was 
to pay Rs. 300;- p.m. after the death of settlor as contribution towards 
maintenance of the estate. He had also a right to construct. The  three 
sons had to pay one thousand rupees per month as contribution towards 
the property expenses. Kaikhushru died in 1965 and Ratnaji died in 
1966 leaving Bornanji as the only surviving son. Bomanji was made 
a tenant in 1969 and had to pay Rs. 400,- as rent. The Trust Deed also 
provided that the trustees shall offer for outright sale the 
property for Rs. 8 lakhs to Behram K. Dubash if' he is alive and to 
hi son Adi in case Behram K. Dubash is not alive after the death of the 
3 sons of the settlor. In case of Ardeshir not being alive, to the eldest 
child of Bomanji. The  property was to be offered for sale only after the 
death of all the sons of the settlor. Bomanji the youngest and his 
wife Jean executed a Release Deed on 5-2- 1973 giving up the right to 
residence given under the trust deed. T h e  property was leased to M!s. 
Nepean E ~ t a t e  P. Ltd. on the same day for a pariod of 98 years. The 
stipulation was that for the first three years a token rent of Re. 11- was to 



71 
'f 

be paid if demanded and after thrde years the lease rent was fixed at 
Ps. 12,7oo/- P.m. The  Nepean Estate P. Ltd. consists of the members 
of the Dubash family. On the same day MIS. Nepean Estate P. Ltd. 
sub-leased a portion of the property for 97 years an 1 1  months. The  
rent payable was Re. I - for tht. first three years and thereafter 
Ks. 2,joo p.m. 

2. It is against this background that several questions have been 
posed. The  first question raised is whether the right of residence would 
constitute property in the hands of Shri Bomanji and would have to be 
taken into account for the purpose of wealth-tax. Sec. z(e) of the W.T. 
act provides that assets include property of every description, movable 
or immovable. Exceptions are carved out but they have no applica- 
tion. Right of residence is an interest in property and therefore an asset. 
See Natesan Vs. Controller of Estate Duty (1965) 56 ITRE.D.5. In 
Purshottam N. Amersey R. Anr. Vs. Commissioner of Wealth-tax, 
Bombay City-I1 (1973) 88 I T R  417, the Supreme Court held that even 
if property is a personal estate and is incapable of being sold in the open 
market the int of the settler had to be valued by the W.T.O. Applying 
the same principle the right of residence would be valued on the basis 
of principles enunciated in the 1V.T. but since the portion occupied by 
Bomanji was converted into tenancy what will have to be assessed in his 
right of residence under the tenancy. It  would not be advisable to assess 
the right of residence under the tenancy for W.T. purpose. 

3 .  The next question posed is whether the relinquishment of the 
right of the residence by Shri Bomanji and his wife Smt. Jean of residence 
and of construction is a gift within the meaning of Sec. 2 (xii) 
read with Sec. 2 (sxiv). Gift has been defined to mean the transfer by 
one person to another of any existing movable or immovable property 
made voluntarily and without consideraion in money or money's worth 
and includes transfer of property. There is no difficulty in constructing 
the rclinquishmcnt '1s transfer of property. But the question is 
whether this w d s  gift. At the time of the release Bomanji 
was already a tenant and was protected under the Bombay 
Rent Control Act. "What actually was given up was a right of residence 
under the '-Will" but the riglit to reside continues as a tenant. Even 
today Bomanji has continued to stay in the premises. In effect there was 
no consideration for giving up a right which was less than right he had 
under the tenancy. In this connection a reference may be made to para 
4 of Circular No. 1(1)-59/GT dt. 27-2-59 from CBR. These circulars 
are binding on the Department. 

4. Transfers deemed to be gifts: Section 4 (6)  has been inserted with 
the object of roping in so-called business transactions which are really 
gifts in a camouflaged form. I t  is not howeever, the intention to pe- 
nalisc cases where the release, discharge, surrender forfeiture or abandon- 
ment has been made for bonafide reasons. For example, a debt may be 
abandoned because it is genuinely irrecoverable and the person may not 
have taken legal steps to recover the amount as it would have meant onlv 
throwing p o d  money after bad. Such an abandonment will not be 
treated as gift. This provision would be invoked only in cases where the 
circumstances justify an inference of collusion between the person who 
makes the disch,lrge, surrender. abandonment, etc. and the person in 
whose favour the disch~rge, surrendy or abandonment etc. has been made. 
There could be no question of any market price for this transaction. 



'Under the circumstances, T am of the view that the release may not 
amount to gift. Even if it were to be treated as a gift it could not have 
.any ascertainable value particularly as all his rights of residence are not 
a c t e d .  

5.  The  third query is whether Behram Ardeshiron o!' Behram and 
Ardeshir Bomanii could be said to possess any contingent right or vested 
interest prior to 24-3-1973, There can be no doubt that these persons 
had contingent right. However. the ri ht to purchase the property de- 
pended on a large number of factors. 80 long as the three sons of the 
settler were alive the property could not be offered for sale. 
T h e  right vested only in case of person survived. The  right 
was not a transferable right. Hence it cannot be said to be assen1 in the 
hands of any cf the three persons referred to above. This  also disposes 

o f  ~ l ~ + i o n  !No. 4 which relates to the valuation o ' rhe contingent right. 

6. That  leads to the next question which is whether there was any 
capital gains under Sec. 52(z)  of the I . T .  Act as the property which was 
admittedly w ~ r t h  several rimes more was sold for Rs. 8 lakhs ro Bchram. 
This question had been examined previously by this Ministry and under 
our U.O. No. 25396'72-Adv. (F) dated 10-1-73 wherein for the purpose 
af valuation for wealth-tax the property was held to be worth Rs. 8 lakhs. 
T h e  opinion expressed by Ex-Chief Justice of' the Supreme Court was 
considered and the view expressed by him that since the property could 
not be sold in the market as the trustees were bound to sell it for Ks. 8 
lakhs, the value of the property could not be placed higher than Rs. 8 
lakhs was accepted. Since this property was so1.l to Uomnnji for Rs. 8 
lakhs it cannot be said that there had been any capital gain<. This  was 
a bonafide transaction in pursuance of the Trust Deed which had been 
drawn up as far back as in I Q J ~ .  I am of' the view that <;ec. 52(21 of the 
I. T. Act cannot be invoked. 

7. Behram ledsed the property for a sum of Rs. 12,700,'- per month 
'for a period of 98 years. V e p  valuable property was leased out to MIS. 
Napean Estate P. Ltd.  whose shareholders were all members of the fdmily 
including himqelf. Lease sold rights are valuable rights and obviously, 
these rights have been transferred for inadequate consideration. I t  should 
be possible to ascertain what 98 years lease of this property would have 
fetched in the market. No lumpsum amount was received as per the 
deed before executing the lease deed as consideration. In this connection, 
Ex-Chief Justice in his opinion has expressed meaning nf Sec. ~ ( 4 7 )  of 
the I.T. Act. T h e  said sub-clause "transfer", in relating to a capital asset 
includes the sale, exchange or relinquishment of the asset or the extingu- 
ishment of any rights therein or the compulsory acquisition thereof under 
any law. It is an inclusive definition. The  word transfer should be accorned 
its normal meaning. Lease for 98 years is undobtedly a transfer, See 
Capsulation Services P. Ltd. 17s. C.T.T., Bnmbay (1973) 91 ITR 566. In 
the case of Traders and a lease of a mine or a land is a transfer and d i m i  
or premium rxes  for this may be asse5sable as capital pains. The  same 
effect is the ruling of the . 4 n J h r ~  Prade\h High Court in tlrc cast of Rnjen- 
dra Mining Svndicate 1's. C 1 .T  43 ITR 460. 'Ex (lhiet Justice) in his 
opinion has expressed the view that theqe rulings do not lay down that 
ordinary lease of a building or a land amounts to a tranqfer which gives 
rise to capital gains. But what has been done in this case, a valurlble 



might has been transferred for obviously inadequate consideration. In 
-my view it may be worthwhile resorting to Sec. p ( 2 )  of the I.T. Act. 

8. The next two questions arise out of the same question as to whether 
gift tax or capital guns could be attracted with regard to the difference 
between the capitalised market value of the lease and the capitalised value 
-of the lease as given. Normally, if the gift tax is levied the capital gains 
cannot be levied and vis-a-vis. I t  cannot be said with certainty whether 
the transaction will be treated as a gift. I t  is left to the Department to 
choose the course of action. T o  err on safe side, perhaps, the Depamncnt 
may resort to both courses of action so that one of them would ultimately 
 sustain. However, the case for capital gains should be made out strongly. 
Board's circular 340/22/76-G.T. dated and July, 1976 may be seen. 

9. Before expressing this opinion I had discussions with Shri R. J. 
Joshi, Sr. Standing Counsel as the matter is of considerable importance 
and the stakes involved are heavy. This note is being issued after Shri 
R. J. Joshi has gone through the same. 

Sd/- V. N. LOKUR, 
Joint Sciretar~~ 0 Legal Adviser ro the Gmt. of 

India. 

Commissioner of Income-tax, Bombay, 
hlin. of Law 9[ Justice U.O. KO. 3036 76-Ad\- :Bee:.‘ 
dated. 16-9-76. 

(Read. on 29-10-76 at 4 p.111. 



APPENDIX M 

C0p.y of the Opinion of Solicitor-General ,da,ted 12-9-1975. 

Extract from F. No. 32 1/45/75-WT 

The  question of applicability of section ~ I ( I )  vis-a-vis Section zx(q) 
of the Wealth Tax  Act to the residuhl value of the corpus of the trust (after 
excluding the interests of the beneficiaries taxed separately) arises for 
consideration in this as well as in another (I;. No. 321/48/75-I-WT) 
reference for Special leavc. 

2. Reference is invited to the C.I.T.'s letter dated 30th August, 1975 
(Fl.4) as well as letter dated 21st January 1975 (FIB). Copies of the rele- 
vant orders are all annexed to the latter. 

3.  An application under section 27i3) of the Wealth-tax Act would 
appear to have been disallowed on 19th June. 1975. 

J. Section 21(4) of the Wealth Tax Act would appear to have been 
held in-applicable to the facts of this reference on the gmund that the shares 
of the beneficiaries were not indeterminate or unknown on the date of 
valuation, notwithstanding that the vesting of the balance of the corpus 
in the ultimate beneficiaries is contingent and their shares themselves 
may be subject to fluctuation by the time they become entitled thereto, 
following the ration of the decision of the Bombay High Court in Trustees 
of  Putlibai R.F. Aiulla Trust V r .  Commissioner of Wealth Tax in 66 
(1967) I.T.R. p. 653. 

c. A second ontenrion in the alternative to the effect that in as much 
as ihe total value of the assets in the hands of the trustees exceeded the 
aggregate of the valuation of the life interest and of the interest of ultimate 
bxeficiaries, there was a liability of the trustees with reference to such 
e x e s ,  was negatived on the ground that the liability of the assessee is 
to be found in Section 21 only and, if it is not comprehended within that 
Section, it is not possible to assume that there was a liability with reference 
to the balance in terms of Section 3 of the Wealth Tax  Act. 

6. Learned Counsel is requested to persue an extract of the opinion of 
the Standing Counsel Shri H. K.  Kaji placed at F:'K, along with a copy 
of the no teb f  Shri P. .Ci. Ramchandani, J S & L A of this Ministry at  
F iZ. 

7. While it may appear in the first blush that it is possible to ascertain 
the shares of the ultimate beneficiaries on the date of' valuation, the fact 
still remains that their interests arc contingent and acquire definiteness 
only when the continpencv occurs and in the meanwhile they may be 
subject to such unforeseen fluctuations as there may be. In  this view of 



rthe manct t h e  cannut but hc held indeterminate in terms of Section 2r(q) 
,of the Wealth Tax Act. 

8. Government Advocate may kindly see, consult the Learned 
Counsel and take appropriate action in the matter. 

I..D. as reported: 16-9-75. 

Sd 1- 

(h-l. GOWHI SHANKEK) 
Deputy Legal Adviser. 

1 1-9-75 
Gwt. Advocate (Shri R.N.  Sachrhey j 

Lamed Solicitor General may kindly see 
aJvicc 

Nct  tit; The vesting 'is complete and not inter- 
mediate. Amen~lment of the Law is callecl for, 







of the trust deed relating to the sale of the property at Rs. 8 lalrhr only 
to a beneficiary in the course of distribution of the corpus of the trust 
was a restriction or encumbrance on its sale to outsiders at the prevail- 
ing market price. This view appears to have been taken on the advia 
of the Ministry of Law who had examined the case on the basis of cir- 
tsin legal opinions (including one from a retired Chief Justice of the 
Supreme Court) obtained hy the ass- trust. 

t 83 Ministry of Finance (Dt- On a scrutiny of these opinions, the Committee consider it significant 
partment of Revenuc) that the initial opinion (30 October 1972) made available by the 

asescc's legal adviser had not taken into account the fact that under 
clause 6 of the trust deed, sale of the property was possible during the 
settler's life time, if he so desired, and after his death, with the co~scnt 
of all the surviving beneficiaries or with the consent of the maiority of 
the said beneficiaries with the sanction of the Court. Instead. this 
opinion had confined itself only to an examination of the impEcations 
of clause 4 and it was only subsequently (21 November 1972), pre- 
sumably on the omission being pointed out by the Central Board of 
Direct TaxeslLaw Ministry. that a supplementary opinion covering 
this aspect a h )  was made available by the assessee trust. The Law 
Ministry's advice dated ro January 1973 also appears to have betn 
influenced largelv hy the opinion obtained bv the assessee from his legal 
adviser. 

Do. In his opinion of 30 October. 1972, the assessee's legal adviser drew 
attention to an earlier judgement of the Supreme Court in the case of 
.4hmed G.H. Ariff and Others Vs. Commissioner of Wealth-tax, 
Calcutta (76-ITR 471) that the words .'if sold in the open ma&&' 
upd in Section 7(1) of the Wealth-tax Act docs not p d c e t e  ~ c l t l d  
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sale or an actual market but only enjoins that it should be sssum,cd &at 
there is an ojxn market and the property can be sold in such a market. 
He had, nevertheless. observed that any restrictions and covenants 
as reduce the value must he taken into account in valuing the property 
and had said as follows : 

"The right which Behram K. Dubash has in the property w%l d8e 
only on the death of all the three brothers ; this right is con- 
tingent. The right to purchase property at the price fixed 
hy the settler cannot however on that account be ignored ; for 
the trustees must hold and apply the property according to 
the direction? of the settler because any purchaser of the property 
from the trustees will take the property subject to the &c- 
tion imposed by the settler. 

In my opinion, the value of the property in the hands of the t~ l l l f ees  
in no circumstances can exceed Rs. 8 lacs." 

Again, in his supplementary opinion of 21 November, 1972, furnisiKd 
on his attention being drawn to clause 6 of the trust deed, the kgal 
expert had held that though there was a possibility of sale of the 
property under this clause, the right vested in certain specified per- 
sons to purchase the property for a fixed amount of Rs. 8 lakhs after 
the death of the lam surviving scn of the settler must also be taken 
into :iccount in considering whether there was any reasonable possi- 
bility of obtaining the consent of all or a majority of the s u ~ v i n g  
beneficiaries. Pointing out in this context that it was digicult to 
believe that anv of these persons wcu1J agree to the sale of the property 
to his or her o k  detriment or to the detriment of his or her children 
and close relatives, he had gone on to observe : 



"Granting that in certain circumstances the property may be sold 
at the market price with the consent of the persons named in 
Cl. (6) but that consent is not in the existing circumstanced 
capable of being obtained. The valuer accordingly cannot 
ignore the restrictions which are inherent in the right of the 
trustees to sell the property at the market value. The market 
value of the property it may be repeated is that amount which 
the property subject to the restrictions, encumbrances and 
limitations may fetch and so long as the restrictions under 
C1. (4) remain there is no reasonable possibility of the property 
being sold for a price exceeding Rs. 8 lakhs. The mere circums- 
tances that the settler envisaged a situation in which the pro- d 
perty may be sold free from the restriction and which situa- 
tion is impossible to be achieved, is in my opinion, not a 
ground for holding that the value of the property is more than 
the value at which the property would be offered for sale by 
the trustees on the death of the last son of the settler." 

86 Ministry of Finance Endorsing these views in their advice of 10 January, 1973, the Law 
U)ept. a f Reven uc) Ministry had observed, inter alia, that in the event of the trustees offering 

to sell the property, the prudent buyer would know that the trustees 
were under an obligation to offer it for sale to certain named persons 
for Rs. 8 l a b  and, therefore, even assuming that the trustees sold the 
property in breach of trust. the purchaser would hold the property 
subject to the same obligations of the trustees and in the event of 
any of the named beneficiaries exercising his option, the purchaser 
would be compelled to pan with the property to him for Rs. 8 lakhs. 
Dealing with the implications of clause 6 of the trust deed, the Minirtry 
had opined as follows : 



"The question whether the necessary consent of all the parties or a 
consent of the majority of the persons concerned and the sanction 
of the Court would be forthcoming are, however, matters on which 
it is not possible to speculate. Till such consent or sanction is 
forthcoming, the possibility of a sale without the restriction of 
having to offer the property to the named individuals for prior 
purchase would merely be hypothetical and would not be relevant 
in determining the market value which the property in question 
would fetch in the open market on the valuation date. On this 
aspecz of the matter, I am in agreement with the veiws expressed 
in the opinion of Shri .. . .. . . . . .. . . ... . .(the assessee's legal adviser). 
'The opinion would appear to set out the correct principles with 
regard to the manner in which the property has to be valued." 

.I'hc Committee are, unfortunately, unable to appreciate these agruments. 
Looking at the trust deed of 2 August, 1945 in its entiret: and not only . 
at clauses 4 and 6 in isolation as the Law Ministry appear to have done, 
the Committee find that in terms of the provisions of clause ~(b)(vii), ?? 
the property could be sold to Behram K. Dubash tor Hs. 8 lakhs only if 
it had not already been sold under clause 6. T k s ,  the so-called 
"encumbrance" or "restriction" in cluase 4 is subject to a possible 
sale under clause 6 and such a sale would also be more beneficial to all 
the beneficiaries who under the instrument were t'uily competent to 
arrange the sale. In these circumstances, it would appear that there 
would always be a greater presumption of a sale under clause 6 than 
that of sale under clause 4. A sale under clause 6 would also not involve 
any breach of trust as contended by the Law Ministry since the sale 
would have been eRected only in accordance with the testator's in- 
tentions with the consent of surviving beneficiaries or of a majority 
of them with the Court's sanction. By presuming that the possibility 
of a sale under clause 6 would be merely hypothetical and would not be 
relevant in determining the market value of the property ti11 the nec-eT-  
consent of all the beneficiaries or of the majority of the persom con- 

-- - 
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cerned and the sanction of the Court were forthcoming, the Law 
Ministry appear to have committed the very error against which vari- 
ous judicial pronouncements have cautioned, namely, assuming the srlle 
to be an aczual sale in an actual market. Instead, the Mnistiy, 
following the judgements in the case of Ahmed G.H. Ariff and o h  
Vs. Cnmmissioner of Wealth-tax, Calcutta (76 ITR 471) and Fkdio- 

ttam N. Amarsey and Another Vs. Commissioner of Wealth-tax, 
Bombay City I1 (88 ITR 417), ought to have assumed that on a hypo- 
thetical sale, the necessary sanction and consent of the beneticMa 
would he available and proceeded to determine the value of the propmy 
on that basis. 

The Committee's attention has also been invited by Audit to P. 573 of 
Dpmond's Death Duties for the citation of House of 1,ord's decision 
in Lord Advncate I/. Wood's Trustees (1910) ISLT 186 under the pro- 
visions in English I.aw similar to the provisions in Sectior, 7(1) of the 
Wealth Tax  Act. 1957, according to which 'The price or the value 
which a testator may have given by his will to a particular person the 
option to acquire prnpertp is not a test of its market value.' 

On a reading of the deed as a whole it is clear that provisions of clause 4 
nt the trust deed could not be considered a chalcz, debt or encumbrance 
depressing the market value of property. 7 l-e trustees, under the 
vesting declaratic n, hcld the property fer the pt rprses of the t r m  and 
though the title to property rests, for the time being, with them, they 
are not owners of the property, the beneficial cwnership resting only 
with the beneficiaries. Keeping this in view, the Committee feel that 
it would not be correct to conclude that the manner of distribution of the 
corpus of the trust after the date of distribution 'date of the death offhe 
last surviving scw nf the settler), namely, offel fc-r sale of a property 



worth nearly a crore of' rupees at Rs. 8 lakhs only was a debt or 2nculm- 
brance. In view of the fact that the provisions of clause 4 amount, 
in effect, tc a situation where the sale is effected by the trustees, in the 
course of distributicn of the corpus of the trust, at the going market 
value of Rs. r crore. and Ks. 92 lakhs are given to one particular bene- 
ficiary. the balance of Rs. 8 lakhs being finally distributed to all the 
beneficiaries of the trust, the Committee feel that clause 4 should have 
been construed merely as an adjustment of the rights of the beneficiaries 
inter se in the course of distrihutim cf the corpus of the trust and not as a 
restriction or encumbrance. 

In any event, it would be amply clear from the wbsequent course of 
events that in this case, the provisions of clause 4 had been misapplied 
to the detriment of revenues. The Crtmmittee find that in contraven- 
tion o f  thcse provisions, the propertv in question had been offered for 
sale nr Rs. 8 lakhs in 1973 to Rehram K. Dubash even while the settler's 
last surviving son (Bomanji A. Dubash) was still alive, which was 
clem lv against the settler'? intentions and, therefore, irregular. Appa- 
rently with a view to lending a semblance of regularity to an otherwise 
irrecular sale, Romanji A.  Duhash and his wife, Jean, had relinquished, 
on 5 Pehr~~ary, 1973, their right or interest of residence in the propert).. 
This relinquishment cannot, however be taken as the death of the 
-settler's last surviving son and, in any case, there was also no provision 
in the trust deed for such renunciation. This particular transaction 
as well as the subsequent lease of the property by Behram K. Dubash 
to M 's. Napean Fatate (P) Ltd., whose shareholders were all significantly 
members of the Dubash family including himself, only serve tc, rein- 
force the Committee's impression that whatever might have been the 
settler's intention in stipulating, in 1945, that the property should be 
sold tc certain named beneficiaries for Rs. 8 lakhs, the beneficiaries had 
cleverlv utilised, t o  their own advantage, clause 4 of the trust deed 
as an instrument of tax avoidance and deliberately and grossly under- 
stated the value of the property with a view to reducing the tax liability. 



Do. 
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The incorrect valuation of the property apart, the Committee's attention 
has also been drawn to a number of other omissions!irregularities 
in the assessment of the trust and its beneficiaries, which are indicated 
below : 

(a) The value of the vested interest created by the settler in favour 
of his grandson, Behram K. Dubash, and of the contingent 
interest created in favcur of the qreat grandson, Ardeshir 
Behram Dubash, and the other grandson, Atdeshir Bomanji 
Dubash, though correctly includable in their net wealth were 
not so included. 

(hi Exemption of Rs. r lakh under Section 5 (I) (iv) of the Wealth- 
tax Act had been incorrectly allowed to the trustees in each of $ 
the years 1968-69 to 1970-71 while the said exemption was 
not allowed in the year 1971-72. 

(c) The releaselrelinquishment by Romanji A. Dubash and Jean 
of their right of residence in "hlount hTapean" had nct been 
subjected to Gift-tax under Seaion 4(1) of the Gift-tax Act, 
1958. 

(dl As property admittedly worth several times more was sold 
only for Rs. 8 lakhs, capital gains tax leviable under Section 
52(2) of the Income-tax Act, 1g61, had not heen levied. 

The Committee find that the Law  minist try, which had also examined 
[he question of assessing to tax the value of the vested and contingent 
interests of the beneficiaries, had opined that no assessment of the value 
of the rights of these beneficiaries could be made as these rights could 
arise only after the happening of the contingencies mentioned in 
clause 6 of the trust deed. The Committee understand in this connec- 
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tion that it has been held by the Bombay High Court (71 ITR 180) and 
approved by the Supreme Court (761TR 471 and 88ITR 417) that when 
Section 3 of the Wealth-tax Act imposes the c h a r s  of wealth-tax upon 
the net wealth, it necessarily includes property of any and every descrip- 
tion of the assessee, barring the exceptions stated in Section 2 (e) and 
other provisions of the Act. Besides, the Bombay High Court has also 
held that the provisions of Section 7(1) of the Act could not be utilised 
to nullify the provisions of Section3 and that the mere fact that a property 
was not capable of being transferred was not a consideration which ought 
to prevail. Again, clarifying their decision in the case of Amed G.H. 
Ariff and Others Vs. Commissioner of Wealth-tax, Calcutta, the Supreme 
Court, in their judgement in the case of Purshottam N.Amarsey and 
Another Vs. Commissioner of Wealth-tax, Bombay City I1 (88 ITR 
417), had held that even if a property was incapable of being sold, being 
a personal estate, in that event also the interest of the assessee had to be 
valued by the walth-tax Officer. In yet another case [Commissioner 
of Wealth-tax Vs. Smt. Rani Kaniz Abid (93 ITR 33211, the Allahabad 
High Court had also held that even if on account of the peculiar inci- 
dents of a property or because of statutory or contractual restrictions, 
the potential right of the owner of the property may be abridged or 
excluded altogether, what remains is nonetheless property and merely 
because the right of transfer is absent, it does not mean that the other 
incidents of ownership do not continue in the propert>-. 

In terms of Section 21 ( I )  of the Wealth Tax ACI, wealth-tax in the 
wsc of assets, chargeable to tax under the A a  held by any trustee appoint- 
ed under a trust, shall be levied upon and recoverable, Srom the trustees in 
the like manner and to the same extent as it would be leviable upon and 
recoverable from the person on whose behalf or for whose benefit the 
assets are held. Stction 21(2) further provides for the direct assessment 
of the person or persons on whose behalf or for whose benefit the assets 



are held or for the recovery from such person (s) of the tax payable in 
respect of such assets. However, where the shares of the persons on whose 
behalf or for whose benefit such assets are held are indeterminate or 
unknown, the wealth-tax is to be levied upon and recovered fmm the 
trustees, under Section 21 (4) of the Act, as if the persons on whose be- 
half or for whose benefit the assets are held were an individual who ia 
a citizen of India and resident in India for purposes of the Act. The 
Committee learn that the Bombay High Court has held (71 ITR I&) 
that under Section 21 (I) read with Section 21 (2), the assessment can 
be made in the hands of the trustees of the beneficiaries according as 8 
the interest of revenue dictates, and that the effect of Section 21 (4), 
which creates an exception to this choice given to the department, is 
that sub-secticn (2) would not be available to the department where the 
shares of the person (s) on whose behalf or for whose benefit any asgets 
are held are indeterminate or unknown. In the light of these provisions 
and the judicial pronouncements, it wouod appear that the vested!contin- 
_pent interest of the beneficiaries in the present case who had a pre- 
emption right under clause4 of the trust deed was to be valued and 
included in their wealth-tax assessments and that the provisions of Sec- 
tion 21 (4) would be applicable to the case in view of the ha that the 
shares of the beneficiaries both as to life-interest and on distribution of 
the corpus of the trust ;Ire unknown and unascertainable on account of 
successive life-interest and interests of remainermen. The Chmit te ,  
however, note that the applicability to this case of Seczion 21 of the 
Wealth-tax Act was not at all considered, which is regrettable. 





fact that a similar relinquishment by Bomanji A. Dubash, in Novem- 
ber, 1962, of his right or interest in the share of the net i n m e  
and reserve fund in respect of three other trust properties 
("Hammilton Villa". "Ramana Villa" and "Rughby House") 
belonging to the Dubash family in favour of his three children had 
been treated as a gift and assessed to Gift-tax for the assessment year 
1963-64. It is also evident that the release in the present case had 
been resorted to solely with a view to facilitating the sale of the 
property at Rs. 8 lakhs to Rehram K .  Dubash and cannot, therefore, 
he considered baafid'.. It would, therefore, appear that the provi- 
sions of Section 4(1)(c) of the Gift-tax Act would be attracted in 
respect of this transaction. The Law Secretary was also good enough 
to admit during evidence that the opinion of the Bombay Branch of 
the Law Ministry on this question "requires a second look" and to 
state that he would c'personally have no objection" to re-examine 
this transaction. 

The Bombay Branch of the Law Ministry had also examined, in Sep- 
tember 1976, the question whether there were any capital gains, under 
Section (2(2) of the Income-tax Act, r g 6 1 .  in this case property worth 
several iimes more had been sold only for Rs. 8 lakhs. While opi- 
ning that the sale of "Mount Napean" to Behram K. Dubash for 
Rs. 8 lakhs was "a bonufide transaction in pursuance of the Trust 
need which had been drawn up as far hack as in 1945" and Section 
c;z(2) of the Income-tax ACT could not, therefore, be invoked, the 
Ministry had, however, held that this Section could be resorted to 
in respect of the lease of the property, after Bomanii A. Dubash and 
Jean had executed the Release Deed piring up their right of re+ 



dence in the property, to hI s. Kapean Estate 0. Ltd., by Behram K. 
Dubash. Dealing further with the question whether Gift Tax or 
Capital Gains Tax would be attracted in respect of the difference 
between the capitalised market value of the lease and the capitalised 
value of the lease as actually given, the Bombay Branch of the Law 
.Ministry had also advised t h ~  since it could not be said with certainty 
whether the transaction ivoulci be treated as a gift, the Department 
might resort to proceedings 11nder both the Acts so that one of them 
would ultimately sustain and that the case for capital gains should, 
however, be made out strongly. 

. ]he Committee are, to say the least, surprised that the settier in this 
case, by stipulating that the property should be sold to certain spe- 
cified persons onlv for a specified amount when it was in fact capable 
of being sold for a much larger price, as well as the beneficiaries 
should have been able to bind the State for all time to come. If 
this position were to be accepted, it is not unlikely that other wealth- 
assessees might also follow suit and create similar trusts in res- 
pect of their properties stipulating that they should be sold oniy to a 
specified person or persons at prices that have no relevance \hatsoever 
to their market value and thereby reduce their tax liability and defeat 
the very purpose of Section 7 of the Wealth Tax Act. The Finance 
Secretary was also good enough to concede during evidence that he 
did not think that this case had "really been treated in the right way" 
and that "it seems amazing that it should he possible to arrange 
things in such a manner that property once valued at Rs. 103 lakhs 
should be valued at Rs. 8 l a b s  and Government asked to accept such 
a position". He also offered to look into the matter aiiesh and the 
representative of the Central Board of Direct Taxes has also agreed 
to re-examine the case in its entirety and to give a fresh look where 
assessments have already heen settled. 



Uo. . - 1 he Committee haw bccn informed subsequently by the Depart- 
ment of Revenue & Banking that a detailed nnte incorporating thdreiq 
the various issues arising our of the transaction relating to "Mount 
Napean" had been referred for advice once again to the Ministry of 
Law on 7 December, 1976 and that their advice was awaited. Mean- 
while. thc Commissioner nf Income Tax, Rombay is also understood 
tr have heen requested by the Central Board of Direct Taxes, in 
March, 1977 to take protective measures. The question of valuation 
of the property ;iiresh also appears to have been referred, on 12 August, 
1975, to the Ilistrict Valuation OfFicer (Superintending Engineer, 
Valuation Cell) and his report was stated to be awaited. Considerable 
time having elapsed since those steps were initiated, the Committee 
would like to he app~ised in detail of the outcome of these efforts 
and of the a d o n  taken thereafter to revise all the relevant assessments 
under the various Direct Taxes enactments. Delay being undesir- 
able in such cases, the Committee would urge the Department to pro- 
ceed with the utmost expediticn in regard to these matters. 

Incidentally. thr Committee note that in vjew of the fact that this 
property had apparently heen sold for a consideration which *A 

less than the fair market value as determined by the Valuation Wq, 
the feasibilit> of acquiring the property, under the provisions Of 
Chapter XXA of the Income Tax ,kt, rMr, had also been mnddmd 
by the Insjxcting Assistant C~rnmissioner (Acquisition Range) and 
the Commissi~ner. However, here again on the basis of the w. 
Ministry's advice, which in turn was based on the opinion of the q: 
scssec's legal adviser, that in view of the restrictive C~PUSU in t$cl 
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trust deed, the market value of the property could not exceed Rs -8 
lakhs, the department had concluded that there was no ground 
whatsoever to hold that the consideration for the transfer had not 
been truly stated in the instrument of transfer and there was, therefbr, 
no case for starting acquisition proceedings under Chapter XXA of the 
Ad. In view of the fact that the Law Ministry's views in regard to 
the fair market value of the property themselves are open to question 
and that Ministry has also been asked to reconsider the entire matter 
afresh, the Committee are doubtful how far the decision not to go 
in for acquisition of the property was a sound one. They, therefore, 
desire that this should also be re-examined with a view to taking 
necessary action. 

This case also raises a serious question of principle and propriety. 
The Committee are of the view that even if more than one interpre- 
tation of the trust deed were possible, the correct and pmper course 
of action would have been to allow the law to take it own course instead a 
of the Central Board of Direct Taxes interfering, on the assessee's - 
initiative and in clear violation of the salutory principle enshrined 
in Sec~ion I 19 of the Income Tax Act which prohibits, inter alia, the 
issue of orders, instructions or directions by the Board requiring any 
assessing officer to make a particular assessment or dispose of a parti- 
cular case in a particular manner, with the jurisdiction of the Wealth- 
tax Officer by issuing an advance ruling on the case. The Supreme 
Court had clearly held in Sirpur Paper hlill Ltd. Vs. Commissioner 
of Wealth-tax (1970) (77-ITR 6), that it was not open to the Board to 
issue any instructions or directions to the Wealth Tax Officer or Com- 
missioner in the exercise of his quasi-Judicial functions. The Com- 
mittee arc concerned to find that despite the fact that the pmperty 
had been valued at a much larger amount by the Valuation Officer, 
the Wealth-tax Officer appears to have been in a pathetic quandary, 
overruled as she was by the Board and prevented from performing 
her legitimate duties and completing the assessments according to 



-- 
her own judgement. The Board's instluctions in regard to this case, 
on the basis of which the asscssmcnrs were completed, also appear 
to have heen issueJ, on 18 January 1973 and 26 February 1973, 
after the Wealth-tax Act, 1957: hwi been amendell, with effect from 
I, January 1973. hy thc T'axatlcm I.auqs (Amendment) Act, 1972, ma- 
king thc acceptancc of the valu~tion by the Valuation Officer man- 
datory under Section 16A(ti) of the Act. It is also significant in this 
context that the assewe trust hzd obtained opinions from its ,legal 
adviser only after it had approached the Central Board of Direct 
Taxes. All this naturally give rise to serious suspicion in the Com- 
mittee's mind which needs to he allayed. The Committee are, 
therefore, firmly of the view that the manner in which the Central 
Board of Direct Taxes has inresferred with the jurisdiction of the 
Wealth-tax Officer and the handling of the case by senior officials of 
the Board call for a principled and thorough probe of the circums- 
tances in which the property in thk case had been under-valued with 
a view to ensuring that no malafides were involved. They accordingly 
recommend that such an investigation should be undertaken forth- 
with and its outcome intimated expeditioudy. Do. 

What causes greater concern to the Committee is the admission during 
evidence by the Chairman of the Central Board of Direct Taxes that 
"it was quitc a common practice" for the Board to give advance ru- 
lings as well as to deal with individual petitions of assessees, though it 
was contrary to provisions of law. The impropriety of such a practice 
had also bccn criticised earlier by the Public Accounts Committee. 
Now that instructions are stated to have been issued, although be- 
latedly, that the Board shall not interfere in individual cases, the 
Committee expect that these would be followed scrupulously by the 
Central Board of Direct Taxes. 



Do. The Committee note that apart from the heavy under-asses&ents ixi 
respect of "Mount Napean" reported in the Audit paragraph, four 
other properties ("Hamilton Villa", "Romana Villa", "Rughby 
House" and "Belmont" belonging to the same family and located 
near "Mount Napean" on Napean Sea Road Bombay, had been, 
grossly under-valued by ignoring the very high land values comprised 
therein. While the value of the land on which "Mount Napean" is 
located was adopted by the Valuation Officer at Rs. 550 per square 
yard as on 31 hiarch 1963, 31 hiarch 1964 and 31 March 1965, at Rs. 
350 per square yard as on 31 March 1966, 31 March 1967, 31 March 
1968 and 31 hkorch 1969 and at Ks. 390 per square yard as on 31 March 
1970 and 31 March 1971 and in the valuation relating to "Belmont" 
as on 31 December 1969 and 31 December 1970, the value of the land 
was taken into account at Rs. 400 per square yard, the value of the 
land comprised in the three other buildings had been accepted at 
Rs. 100 per square yard only in the assessments completed upto 1971- 
72. Further, though the area of the land with the property "Bel- 
mont" was 3068 square y:lrds and the value of the land alone, corn- 
puted at the rate of Its. 400 per square yard would, therefore, work 
out to lis. 12~27,000, the value adopted was only Rs. 6 lakhs. Un- 
fortunately, the assessment records do not indicate any reason for the 
adoption of different values tbr the land comprised in these buildings. 
While the Committee can understand marginal difference in the land 
values they are, however, not prepared to believe that there could 
be such wide variations in respect ot' properties located at the same 
place. hloreover it is a matter of common knowledge that prices of 
land have over the years increased manifold. The Committee 
understand that it' the value of the land adopted by the Valuation 
W c e r  in respect of "Aiount Napean" were also to be adopted in rs- 
pect of the other three properties ("Hamilton Villa", ccRomana V W  
and "Hughby House"), the under-valuation of the land comprised 
in these three properties would amount to Rs. 25.70 lakhs for the 
assessment years 1963-64 to 1971-72. They have also been informed 



that the valuation of these three properties has also been refmed to 
the District Valuation Officer on 22 September 1975 and that the 
concerned Wealth-tax Officer has been requested to look into the 
question of under-valuation. The Committee desire that whiie a p  
prising them of the further developments in this regard, the De 
partment should review carefully the assessments relating to these 
three properties as well as "Belmont" and reopen then, wherever 
found necessary, so as to recover the tax correctly leviable. The 
circumstances in which different values were accepted by the Depart4 
ment in respect of these properties should also be gone into in detail 
with a view to ensuring that no malafides were involved. The Com- 
mittee would await a detailed report in this regard. 




