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. INTRODUCTION :
.1, the Chairmian of the Public Accounts Committee, as authorised by the
Committee, do present on their behalf this Two Hundred and Fourth Report
of the Committee on paragraph 2.11 (ii) of the Report of the Comptroller
and Auditor General of India for the year 1981-82, Union Government
(Civil), Revenue Receipts, Volume II, Direct Taxes relating to ‘Mistakes
in the allowance of contributions to Provident Funds’,

2. The Report of the Comptroller and Auditor General of India for the
ycar 1981-82, Union Government (Civil), Revenue Receipts, Volume II,
Direct Taxes was laid on the Table of the House on 4 April, 1983.

3. In the case of an assessee contpany, the sum debited to the profit
and loss account as interest on account of payment made to the Commis-
sioner of Provident Fund for failure to deposit the contribution to the provi-
dent fund in time was deducted by the assessing officer in the computating
the company’s total income- This was objected to by Audit on the ground
that the interest comprised ‘damages’ levied under Section* 14-B of the
Employees’ Provident Fund and Miscellaneous. Provisions Act, 1952 for
delayed payment of Provident Fund contributions. While not accepting
the Audit objection, the Ministry of Finance had stated that in the absence
of any modification of Section 14-B of the Act, the present provisions, as
they stand, can not be construed to mean that the assessee had paid a penalty
violating any statutory provisions. In order to set the matter beyond any
margin of doubt, the Committee have desired Government to consider the
feasibility of mfaking an amendment to the Employees’ Provident Fund Act,
1952 to bring out unambiguously the penal nature of the damages levied
under Section 14-B thereof.

4. The existing penal provisions of the L.P.F. Act do not apply to the
trustees of exempted provident funds, The Committee have suggested that
in view of the possibility of wide-spread misuse of provident fund ,monies,
the Act should be amended forthwith to provide that both the employers
as well as the Board of Trustees shall be jointly and severally liable to
invest provident fund accumulations in the prescribed securities.

5. As on 31 March, 1983, EPF arrears due from 6,797 unexempted
establishments amounted to Rs. 42.83 crores. The arrears due from 85
exempted and relaxed establishments as on 31 December, 1982 amounted
to Rs. 23.8 crores. The total amfount of contributions due for credit to the
Assam Tea Plantation Provident Fund was Rs. 2.57 crores as on 31 March,
1983. Expressing concern over such heavy E.P.F. arrears, the Committee
have suggested that a monitoring cell may be set up in the E.P.F. Organi-
sation and in each Regional Provident Fund Commissioner’s Office to pursue
actively all cases wherein the arrears exceed Rs. 5 lakhs.
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In view of the mounting arrears of provident fund contributions on the
one hand and expanding scope and coverage of the scheme on the other,
the Committee have desired Governmient to reconsider the question of the
E.P.F. Organisation having a separate recovery machinery of its own. It
could be on the lines of Tax Recovery Officers under the Income-Tax
“Act. ‘

6. The employees’ provident fund scheme is a statutory one. The
employees have no option but to allow deductions to be made from their
wages for contributions to the provident fund trusting that their savings
would be safe and secure in the hands of Provident Fund Organisation. The
Organisation has, therefore, a special responsibility to ensure security of the
contributions in cases where the employers persistently default in payment.
The Ministry have indicated that although no concrete proposal has emerged
so far, the question of creating an insurance fund has been engaging the
attention of Government for some time. The Committee have desired to
be informed of the decision taken by Government on the aforesaid propo-
sal.

7. The Public Accounts Committee (1983-84) examined this paragraph
at their sitting held on 26 October, 1983. The Committee considered and
finalised this Report at their sitting held on 2 April. 1984. Minutes of the
sitting of the Committee form Part II* of the Report.

8. A statement containing conclusions and recommendations of the
Committee is appended to this Report (Appendix IIT). For facility of
reference these have been printed in thick type in the body of the Report.

9. The Committee place on record their appreciation of the assistance
rendered to them in the examination of this paragraph by the office of the
Comptroller and Auditor General of India.

10. The Committee would also like to express their thanks to the officers
of the Ministry of Finance (Department of Revenue) for the cooperation
extended by them in giving information to the Committee.

SUNIL MAITRA
Chairman
Public Accounts Committce
NEwW DELHI;
April 9, 1984
Chaitra 20, 1906 (Saka)

*Not printed. One cyclostyled copy laid on the Table of the House and five copies placed
in Parliament Library.
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REPORT
CHAPTER 1

MISTAKES IN ALLOWANCE OF CONTRIBUTIONS TO
' . PROVIDENT FUNDS

Audit Paragraph

Under the Income-tax Act, 1961, any expenditure not laid out or ex-
pended wholly and exclusively for the purpose of businesg is not allow-
able in computing business income. It has been judicially held that
cxpenditure which was incurred in connection with proceding relatih-g
to breach of law was not due to any exigency of the business carricd

on by an assesses, and would not be deductible even if incurred for the
purpose of business.

1.2 In the accounts of a company relevant to thc assessment yeur
1978-79 (completed by an Inspecting Assistant Commissioner in January
1981) a sum of Rs. 1,36,143 was debited to the profit and loss account
as interest on account of the payment made to the Comissioner of Pro-
vident Fund for failure to deposit the contributions to provident fund,
in time. This expenditure was deducted by the Income-tax Officcr in
computing the company’s total income. As the payment was made for
infringement of statutory orders and it was not due to any exigency of
the business, it would not constitute admissible expenditure- The in-
correct deduction allowed on this account led to excess computation and
carry forward of loss of Rs. 1,36,143 with a potential tax effect of Rs.
78,621.

1.3 The Employees Provident Fund and Misccllancous Provisions
Act, 1952 provides for recovery of damages “not exceeding the amount
of arrears” in the case of employers who make defaults in the payments
of any contribution to the fund. As this provision conferred too wide a
discretion on the departmental officers in the matter of extent of damag-
cs that can be levied, the Public Accounts Committce in para 124 of
their 110th Report (Sixth Lok Sabha) felt that the discretion should be
limited by prescribing either in the statute itself or in the executive instruc-
tions norms for exercise of discretion. In their Action Taken Note
dated 28 September 1979 the Ministry of Labour stated that it was pro-
posed to modify the existing provision contained in Section 14-B of the
Employees Provident Fund and Miscellaneous Provisions Act, 1952 so
as to fix in the Act itself the percentage of penal interest to be recovered
in proportion to the period of delay and the amount of provident fund
arrears. ‘ '

1.4 The Public Accounts Committee in para 114 of their 21st Report
(7th Lok Sabha) further observed that the proposed amendments to
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Section 14 and 14-B of the Employees Provident Fund and Miscellancous
Provisions Act, 1952 should be finalised without delay.

1.5 No amendment to these provisions seems to have been made so
far.

1.6 While not accetping the objection, the Ministry of Finance have
stated that in the absence of any modification to Section 14-B of the
Employee’s Provident Fund Act, the present provisions, as they stand,
cannot be construed to mean that the assessee had paid a penalty violating
any statutory provisions.

[Paragraph 2. 11 (ii) of the Report of the Comptroller and Audi-
tor General of India for the year 1981-82, Union Government
(Civil). Revenue Receipts, Volume II-Direct Taxes (pp. 74-76)1.

1.7 The assessee in the case, cited in the Audit paragraph—M/s
Hindustan Spinning and Weaving Mills Limited—was assessed in the sta-
tus of a company in the charge of Commissioner of Income-tax, Bombay
City I. For the assessment year 1978-79, the income of the company
was noticed tht sum of Rs. 1,36,143 was debited by the company in the
of Rs. 1.40 crores. During the course of Audit in December, 1981 it
was noticed that sum of Rs. 1,36,143 was debited by the company in the
profit and loss account for the year 1977-78, relevant to the assessment
year 1978-79 on account of interest paid to the Commissioner of Pro-
vident Fund, for failure to deposit contributions to the Employees Pro-
vident Fund in time. This expenditure was deducted by the assessing
officer while computing the income of the assessee. ’

1.8 Section 37 of the Income-tax Act, 1961, provides that any cx-
penditure, which is not in the nature of capital expenditure or personal
expenses of the assessee, laid out or expended wholly and exclusively for
the purposes of the profession shall be allowed in computing the income
chargeable under the head “Profits and gains of business or profession”
i.e. business income.

1.9 It has been judicially held that penalties incurred for non-com-
pliance with the provisions of any law-being not expenditure incurred in
the exigencies of business, are not allowable as deductible expenditure
under Section 36(i) (iv) of the Income-tax Act, 1961.

1.10 Section 14-B of the Employees Provident Fund and Miscel-
laneous Provisions Act, 1952 provides for imposition of damages “not
exceeding the amount of arrears” in the case of employers who dcfault
in the payment of provident fund contributions. According to Audit, the
so called ‘interest’ of Rs. 1,36,143 comprised “damages” levied wunder
Section 14-B for delayed payment of provident fund contributions.

1.11 In the following case-laws, the Central Board of Direct Taxes
contended before the High Courts that damages paid by an assessee under
Section 14-B of the Employees’ Provident Fund and Miscellaneous

.
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Provisions Act, 1952 for mon-payment of contributions to the Provident
Fund constituted damages not allowable as business expenses under
_ Section 37 of the Income-tax Act, 1961 : ‘ .

(i) Commissioner of Income-tax, Gujarat versus Mihii' Textiles
Limited. [104 ITR 167 (Gujarat) dated 11-11-1975].

(ii) Saraya Sugar Mills (Pvt.) Limited versus Commissioner of
Income-tax, [116-TTR 387 (Allahabad full bench) dated 11th
May 1978].

(iii) Commissioner of Income-tax, Kanpur versus Swadeshi Cotton
Mills Company Limited. [21 ITR 347 (Allahabad) dated
14th September 1979.]

The Board’s contention was accepted by the High Courts and the
damages paid by assessee were not allowed while computing business
income.

1.12 In Mahalaxmi Sugar Mills Limited versus Commissioner of
Income-tax, Delhi (123 ITR 429 dated 9 April 1980), the Supreme
Court held that interest payable on arrears of cess under the Uttar Pradesh
Sugarcane Cess Act, 1956 was in the nature of compensation paid to the
Government for- delay in the payment of cess and hence an allowable
expenditure. The Supreme Court also held that the interest levied under
the Cess Act was not a penalty for which a separate provision had been
made in the Act. The Supreme Court found that the liability to pay
interest was as certain as the liability to pay ccss and as soon as the pres-
cribed date is crossed without payment of the cess interest begins to accrue.
Reference by the Supreme Court to penalty provision, the application of
which depends on discretion of authorities would confirm that penalty is
not an allowable deduction. Relying on the Supreme Court Judgment, the
Madhya Pradesh High Court also held in the case of Commissioner of
Income-tax versus Malwa Vanaspati and Chemical Company Limited (135
ITR 221 dated 13 February 1981) that no expense which is paid by way
of penalty for a breach of the law can be said to be for the business of the
assessee. Under the Madhya Pradesh General Sales Tax Act, 1958, the
High Court found that the liability to penalty was not automatic. It arose
as a result of the imposition of penalty by the assessing authority when an
assessee is found to have committed a breach of the provisions of the law.
According to the Madhya Pradesh High Court in the case of expenses
incurred on account of penalty levied for the breach of law, the penalty is
imposed on the assessee personally and the expenses incurred in that behalf
cannot be said to be laid out wholly and exclusively for the purpose of the
business of the assessece. This case law lent support to the contention of the
Central Board of Direct Taxes that the penalty levied for breach of law is
not an allowable expenditure under Section 27(i) of the Income-tax Act.
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_ 1.13 The Committee desired to know the reasons for takirig a différent
stand in permitting damages as allowable business expense under Section
37 of the Income-tax Act, 1961 in the case cited under the Audit para-
graph. The Member, CB.D.T. stated :

“Earlier, we were taking the stand that these were damages.
Saraya Sugar Mills casc went up to Supreme Court which
reversed the findings i.e., of the Allahabad High Court. We
went to the Patna High Court based on Allahabad High Court
judgement, where they said that it was based on the Sugar-
cane Cess Act. The Allahabad High Court’s judgement was
specifically reversed by the Supreme Court which said that
interest was automatic; and so they allowed it as deduction.”

1.14 On being pointed out that in the instant case. levy, of damages
was not automatic as is the case with interest, the Member, C.B.D.T. stated :
“In this particular case, they are not damages at all. It is only

interest for delayed payments, and not damage(s) under Section
14-B.”

1.15 The Member further stated :

“In 116-ITR (387), the Allahabad High Court said thcy were
damages, Supreme Court said they were not.

116 TR itself said that in view of the legal position discussed
payment made as damages for delay in paying the contribution
to the provident fund stood on the same footing as intercst pay-
able for non-payment of purchase tax. This decision has been
reversed by the Supreme Court later on in the Mahalakshmi
Sugar Mills case. There, the Supreme Court said that interest
was paid by the appellate company engaged in the manufacture
and sale of sugar, under Section 33 of the U.P. Sugar Act, on
the arrears of cess payable. They are arrears under Section 63.
They arc related to the cess, and not to provident fund.”

1.16 In yct another casc viz., Organic Chemical Industrial and another
versus Union of India and others (55 FJR 283) the Supreme Court held
that damages as imposed by Section 14.B, include a punitive sum quanti-
fied according to the circumstances of the case. In the instant case, Section
14-B of the Employees’ Provident Fund and Miscellaneous Provisions Act,
1952 specifically refers to payment of damages not cxceeding the amount
of arrears. Thus the extent of the levy is left to the discretion of the Central
Provident Fund Commissioner. The provision does not amount to levy of
interest which runs automatically as in the sugar cess case.

1.17 Asked to state how it could be said to be automatic, when the
levy of ‘interest’ was left 1o the discretion of the Provident Fund Commis-
sioner, the Member C.B.D.T. replied :

“This is not a penalty under Section 14-B of the Act. Tt is interest
for delay in payment made to the provident fund.
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Section 14-B relites to payment to the Providént Fund Com-
Providént Fund. The muatter is under appeal, and the Court
will decide whether Section 14-B applies or not. We have
rectified the assessment.”

1.18 Supplcmenting the above statement, the Chaiman C.B.D.T.
stated : '

“We have not accepted the Audit objection. But our understanding
is that even where audit objection is not accepted, remedial
action will be taken. Whether we accepted it or not, we have
taken remedial action. Naturally, the assessee will go on appeal.
The assessment is over. We have disallowed it. After that
they (assessee) must have gone on appeal.”

1. The Member, C.B.D.T. clarified further :

“That was only 2 or 3 months earlier, they have time to appcal, we
can verify and let you know whether they have gone on
appeal.”

1.20 Asked to specify the legal position in regard to allowance as a
business expense of damages paid or penalty levied under Section 14-B of
the Employees Provident Fund Act, 1952, the Ministry of Finance (De-
partment of Revenue) have stated :

“The damages under Scction 14-B of the Employees Provident
Fund Act, 1952 do not appear to be penal in nature, The
decision of the Allahabad High Court in the case of Saraya
Sugar Mills (P) Ltd. Vs. CIT (1979) 116. ITR. 387, has
been over-ruled by the same High Court in Triveni Engineer-
ing Works Ltd. Vs. CIT, Delhi-II (1983) 144, ITR 732.
The Allahabad High Court has followed the Supreme Court
decision in Mahalaxmi Sugar Mills Co. Vs. CIT (1980) 123.
ITR. 429.

Damages paid to the Government in terms of Section 14-B of
the Employees Provident Fund Act, 1952 do not appear to
qualify as a business deduction.”

1.21 The Committec cnquired about the latest position of the assessee’s
rc-assessment for the year 1978-79 and whether the demand created has
been adjusted. The Ministry yof Finance (Department of Revenuc) have
stated

“The Commissioner of Income-tax. Bombay City-I. Bombay has
taken action under Section 263 of the Income-tax Act, 1961
and vide his order dated 11-1-1983 has held that the amount
of Rs, 1,36,143/- levied as damages by the Provident Fund
Comissioner under the provisions of Section 14-B of the
Provident Pund Act, 1952 was wrongly allowed as a deduc-
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tion while computing the total income for the assessment year

- 1978-79. The LT.O. was accordingly directed to re-deter-
mine the total income by disallowing this sum. Effect to this
order has been given by the LT.O. vide his order dated
14-2-1983. No additional demand has been raised in this year
since the income determined remains a loss.”

1.22 In reply to another question whether the assessee has filed an
appeal against the re-assessment order, the Ministry of Finance (Depart-
-ment of Revenue) have stated : '

“Th assessee has filed an appeal to the Income-tax Appellate Tri-
bunal on 24-1-1983 against the CIT’s order under Section 263.
This appeal is still pending.”

1.23 Section 37 of the Income-tax Act, 1961 provides that any ex-
penditure, which is not in the nature of capital expenditure or personal
.expenses of the the assessee, laid out or expended wholly or exclusively for
the purposes of the business, or profession shall be allowed in computing the
income chargeable under the head “Profits and gains of business or profe-
sion” i.e., business income. However, in the account of an assessee com-
pany relevant to the assessment year 1978-79, a sum of Rs. 1,36,143 debited
to the profit and loss account as interest on account of the payment made to
the Commissioner of Provident Fund for failure to deposit the conribution
to the provident fund in time was deducted by the Income-tax Officer in
<omputing the company’s total income. This was objected to by Audit.
Their view was that the interest of Rs. 1,36,143 comprised ‘damages’ levied
under Section 14-B of the Employees’ Provident Fund and Miscellaneous
Provisions Act, 1952 for delayed payment of provident fund contributions.
As it has been judicially held that penalities incurred for non-compliance
with the provisions of any law being not expenditure incurred in the exigen-
cies of business are not allowable as deductible expenditure under Section
36(1)(iv) of the Income-tax Act, 1961, the interest of Rs. 1,36,143 was not
allowable as deductible expenditure. Although the Audit objection was not
accepted by the Department, to safeguard revenue, the Commissioner of
Income-tax directed the 1.T.O. under Section 263 of the Income-tax Act,
1961 to re-determine the .total income by disallowing the sum levied as
damages. Effect to this order was given by the L.T.O. in February, 1983.
The Committee have been informed that the assessee has filed an appeal to
-the Income-tax Appellate Tribunal on 24-1-83 against the order of the Com-
missioner of Income-tax under Section 263 of the Income-tax Act and the

appeals is pending. The Committee would like to be appraised of the out-
come of the appeal.

1.24 The Commiittee note that while not accepting the Aundit objection,
‘the Ministry of Finance had stated that in the absence of any modification
of Section 14-B of the Employees’ Provident Fund and Miscellaneous
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Provigions Act, 1952, the present provisions, as they stand, cannot be cons-
trued to mean that the assessce had pald 2 pensity violating any statutory
provisions. The Committee note that this stand of the Ministry of Finance is
different from the stand the CBDT had earlier taken in several ¢ases before
High Court wherein they had contended that the damages paid by an assessee
under Section 14-B of the Employees’ Provident Fund Act for non-payment
of contributions to the Provident Funds constifuted damsges not allowable as
business expense umder Section 37 of the Income-Tax Act, 1961. The
Board’s contention was accepted by the High Courts and the damages paid
by the assessee were not allowed while computing business income. The
explanation of the Ministry for the change in their stand is that in the Maha-
laxim Sugar Mills Ltd. versus Commissioner of Income-tax, Delhi (123 ITR
429 dated 9th April, 1980), the Supreme Court had héld that interest pay-
able on arrears of cess under the Uttar Pradesh Sugarcane Cess Act, 1956
was in the nature of compensation paid to the Government for delay in the
payment of cess and hence an allowable expenditure. The Supreme Court
hal also held that the interest levied under the Cess Act was not a penalty
and that the liability to pay interest was as certain as the liability to pay
cess; as soon as the prescribed date is crossed without payment of the cess,
interest begins to accrue. The Committee observe that the reason given by
the Supreme Court for not treating interest levied under the Uttar Pradesh
Sugarcane Cess Act as penalty was that a separate provision for penalty
existed in that Act. However, Section 14-B of the Employes’ Provident
Fund Act, 1952 specifically refers to payment of ‘damages’. Also, the extent
of levy is left to the discretion of the Central Provident Fund Commissioner.
In view of this, the damages payable under Section 14-B of the Employees’
Provident Fund Act, 1952 do not seem to be on all fours with the interest
payable on arrears of cess under the Uttar Pradesh Sugarcane Cess Act, 1956.
In fact, the Supreme Court, in Organic Chemical Industries and another
versus Union of India and others (55 FJR 283), held that damages, as im-
posed by Section 14-B, include a punitive sum quantified according to the
circumstances of the case. However, in order to set the matter beyond any
margin of doubt, the Committee will like Government to consider the feasi-
bility of making an amendment in the Employees’ Provident Fund Act, 1952

to bring out unambiguously the penal nature of the damages levied under
Section 14-B thereof.



CHARTER 1}

AMENDMENT OF SECTION 14-B TO SPECIFY RATE OF DAMAGES

2.1 Section 14-B of the Employees’ Provident Funds and Miscellaneous
Provisions Act, 1952 reads as under :

“Whire an employer makes default in the payment of any conm-
bution to the Fund the Family Pension Fund or the Insurance
Fund or in the transfer of accumulations required to be trans-
ferred by him under sub-section (2) of Section 15 or sub-scc-
tion (5) of Section 17 or in the payment of any charges pay-
able under any other provision of this Act or of any Scheme or
Insurance Scheme or under any of the conditions specified
under Section 17, the Central Provident Fund Commissioner
or such other ofticer as may be authorised by the Central Gov-
ernment, by notification in the Official Gazette, in this behalf
may recover from the employer such damages, not cxceeding
the amount of arrears, as it may think fit to impose :

Provided that before levying and recovering such damages, the em-

Empﬁ);:er shall be given a reasonable opportunity of being
eard.

2.2 The Public Accounts Committee, in paragraph 124 of their 110th
Report (6th Lok Sabha), had recommended that the discretion under Sec-
tion 14-B of the Employees’ Provident Fund and Miscellaneous Provisions
Act, 1952 should be limited by prescribing norms for exercise of discretion.
The Ministry of Labour stated in September, 1979 that the existing provi-
sions would be modified so as to fix in the Act itself the percentage of penal
interest to be recovered in proportion to the period of delay and the amount
of arrears. The Ministry reiterated this position in October, 1981 while
replying to paragraph 1-14 of the Committee’s 21st Report (7th Lok
Sabha). Asked to indicate the action taken in this connection, the Ministry
of Finance (Department of Revenue) have stated :

“The proposal for amendment of Section 14-B of the EPF and Mis-
cellaneous Provisions Act, 1952 is included in the current batch
of amendment of the Act, which is now at an advanced stage.
Meanwhile, the existing table of damages prescribed by the
Central Board of Trustees of the Employees’ Provident Fund
has been replaced by a provision for levying damages at a rate
not exceeding 25% simple interest, subject to the condition
that the total amount of damages would not exceed 100% of
the arrears. The revised provision is applicable to defaults
arising after October, 1982. So far as the defaults for the past
period are concerned, damages will continue to be levied in
accordance with original table.”

8
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2.3 During evidence, the Committee enquired about the number of cases
wherein 100% damages had been imposed, the Member C.B. D.T. rephed

“I would not be able to say because we have not got the particulars.
This condition has been imposed very recently. This condition
is applicable to arrears which arise after the issue of this order.
This is not applicable to those outstanding prior to the issue of
this order of 6th November, 1982.”

2.4 Asked to indicate the rates of damages prescribed in the carlier
1able, the Member, C.B.D.T. replied :

“It is a very big table. Depending upon the period of persistence of
default, if consecutive defaults have taken place, the percentage
would vary to a maximum of 100% only because there is a
statutory provision that the damages cannot exceed 100%
(Scction 14-B). :

It is according to the administrative order that 259% simple
interest is charged. 25% is in the nature of a general guide-
line. It is not a spccific order. We are generally required to
follow this order becausc the levy of damages is a judicial
process and this cannot be applied mechanically. Such guide-
lines were also issued carlier.

If a withdrawal (default) persists for one month. we levy

damage of 2%. for over 11 months 55% and upto 12 months
or more 100% .

2.5 Asked if it is correct to say that levying of damages is discretionary,
the Member, C.B.D.T. replied :

“It is a judicious process. The Regional Provident Fund Commis-
sioner who cxamines these cases, applies his mind, gives a
hearing to the employer and takes into account the circum-

stances under which the defaulter has failed to pay and comes to
a decision as to the rate at which the damages should be levied.
But no rate is prescribed.”

2.6 In reply to a question why damages have been prescribed at a rate
not exceeding 25% simple interest, the Member, C.B.D.T. clarified :

“This is the latest device that has been given to them as the applica-
tion of this table is giving rise to many difficulties. We have
evolved some norms and accordingly we thought that we should
lay down this norm of 25%. We levy in the nature of interest,
pot damages. We adopted it on the pattern of AECD which
prescribes 25% in case of default. Our intention is aléo to in-
corporate it in the Act itself. For the present it is being used
as an administrative direction.”
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2 7 The representatwe of the Ministry of Labour supplomsmed by
statihg
' “It has passed through some evolutionary processes. Initially our

idea was to impose it as 25 per cent interest, more or less 8
. fixed rate, but later on it was brought to our notice through a

" court case that we cannot constrain a Regional Provident Fund

" Commission from exercising his discretion. Therefore, we had

to modify our instruction to say that this is in the ‘nature of

a guideline. Originally our mtentlon was to fix a spec1ﬁc rate

to be adopted in all cascs .

2.8 The Committee enquired about the latest position in regard to the
proposed modification of provisions contained in Section 14-B of the Pro-
vident Fund Act. The Ministry of Finance (Department of Revenue) have
stated (February 1984) :

“Section 14-B of the Employees’ Provident Funds and Miscellane-
ous Provisions Act, 1952, at present provides for recovery of
damages not exceeding the amount of arrears. A proposal for
carrying out certain amendments in this Section is included in
the current batch of amendments to the Act. which is now
at an advanced stage. Meanwhile, the existing fable of dam-
ages prescribed by the Central Board of Trustees has been re-
placed by the guidelines according to which damages may be
levied at a flat rate of 25% per annum on all belated remit-
tances, subject to the condition that the total amount of damages
would not exceed actual amount of arrears. Since however, the
levy of damages is a judicial process the discretion of the Re-
gional Commissioners in that rcgard remains unaffected.”

2.9 Section 14-B of the Employees’ Provident Fund and Miscellaneous
Provisions Act, 1952, at present provides for recovery of damages not ex-
ceeding the amount of arrears. As the application of the existing table of
damages -prescribed by the Central Board of Trustees of the Employees’
Provident Fund was giving rise to many difficulties, it has been replaced by
guidelines, according to which damages may be levied at a rate of 25% per
annum on belated remittances, sabject to the condition that the total amount
of damages would not exceed the actual amounnt of arrears. Since, bowever,
the levy of damages is a judicial process the discretion of the Regional Com-
missioners in that regard remains unaffected. The revised administrative
direction is applicable to defaults arising after October, 1982. The Com-
mittee have been informed that the proposal for amendment of Section 14-B
of the EPF and Miscellaneous Provisions Act 1952, is included in the cur-
reat batch of amendments to the Act, which is now at an advanced stage.

2.10 This matter is pending for too long. The Ministry of Labour had
- informed the Committee as far back as in September, 1979 in respomse to
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an earlier recommendation contained in paragraph 124 of the Committee’s
. 110th Report (1978-79) (6th Lok Sabha) that the existing provisions would
be modified so as to fix in the Act itself the percentage of penal interest to
be recovered in proportion to the period of delay and the amount of arrears.
The Committee desire that an amendment to Section 14-B of the Provident
Fund Act to the above effect should be brought before Parliament without
any further loss of time.

2. 14 LSS/84



CHAPTER Il
RECOGNITION OF PROVIDENT FUNDS

3.1 The number of recognised/approved Provident Funds as on 1-4-
1983 was §,257.

The following statement shows the number of applications pending for
recognition of Provident Funds as on 31-3-1983 alongwith the details of
pendency with reference to year of receipt of applications :

(a) Applications recexved before § years i.e. financial year 1977-78 and

earlier years . . . . . . 31

(b) During financial year 1978-79 . . . . . . . 19
(¢) During financial year 1979-80 . . . . . . . .53
(d) During financial year 1980-81 . . . . . . . 60
(¢) During financial year 1981-82 . . . . . . . 44
(f) During financial year 1982-83 . . . . . . 108
315

et s e s

3.2 The administrative instructions issued by the Central Board of
Direct Taxes vide No. 1190 dated 28-6-1978 requirc disposal of applica-
tions within three months of the receipt thereof. In paragraph 118 of their
110th Report, the Public Accounts Committee (1978-79) had recommend-
ed that the procedure for dealing with applications for recognition should
be streamlined so as to ensure that any application for recognition is dis-
posed of within threc months of the date of its receipt.

3.3 Although the Central Board of Direct Taxes had in the same cir-
cular to all the Commissioners of Income-tax desired that all applications
for recognition’approval which were received before I April, 1978 must
be disposed of by 30 September, 1978, from the table of year-wise pendency
furnished by the Ministry of Finance it is noticed that 31 applications
received in the financial year 1977-78 or earlier years were pending. When
the Committee enquired about the reasons for delay in the disposal of ap-
plications, the Member, C.B.D.T. stated :

“There are some practical difficultics in some cases; there is corres-
pondence with the Provident Fund Commissioner asking for
clarification and, therefore, some delay.”

3.4 The Member, C.B.D.T. further stated :

“We will get an analysis done of all these things, why they are pend-
ing; we will get the reasons and supply. Recently one case was
referred to me also and it was very difficult to solve it.

3.5 Subsequently, the Committee enquired if the Department had re-
viewed the outstandings of over one year, which stood at 207, as also in-
12
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vestigated into the failure to adhere to the instructions. In reply, the Minis-
try of Finance (Department of Revenue) have stated :

“The main reason for pendency is the non-cooperation/delay on the
part of the trustees of the Provident Funds in furnishing the
information required. In some cases, there has been delay on
the part of the Income-tax Officers/1ACs in furnishing reports
to the Commissioners. However, the Cominissioners of Income-
tax have been requested to review all cases pending for over
onc year and take suitable action. They have also been re-
quested to adhere to the time schedule of disposing of the ap-
plications within threc months of the filing of the applications.”

3.6 Asked if delay in recognition of a provident fund results in loss of
benefits of deductions under the Income-tax Act, the Member, C.B.D.T.
replied :

“Actually the employees get the benefit under (Sec.) 80 C because
once the application is made to the Commissioner for recogni-
tion. in almost all cases the employees get the benefit. So far
as thc employer is concerned, it will be a contribution to a
non-recognised provident fund and he will not get the deduc-
tion. But the Courts have held that even in such cases if there
is a valid trust and the funds have been made over to the
trustees, it should be allowed as a deduction. But the position
is not clear; no case has gone up and we are not sure. We
have prescribed threc months for recognition of provident fund
to all the Commissioners. Somctimes there is difficulty in
adhering to that, there is some delay. But we try to cnsure that
the recognition is given within three months because we do not
want the cmployees to lose the benefits.”

3.7 The Member, C.B.D.T. further stated :
“In practice it does not work like that. Once an application went
to thc Commissioner for recognition. then practically all the
empioyees ges the benefit.™

3.8 In the sume context, the Chairman, C.B.D.T. stated :

“Onc point 1 will clarify, whether ‘he pays the amount into the PF
A/c or not is not really material except from this year onwards
when we have amended the Act. 1f he has not paid, the
amount is disallowed for Income-tax purposes. He can claim
it only in the year in which he is contributing. Otherwise we
arc not monitoring the Provident Fund as such.”

3.9 The Chairman, C.B.D.T. further stated :
“If it is mercantile account this contribution was earlier allowable
if he had claimed it as liability and if the liability had arisen.
Only from this year, we have imposed the condition that if he
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has not actually transferred the amount to trusteecs, mere mer-
cantile accounting liability will not give him the right to claim
allowance for Income-tax purposes. This is the punitive mea-
sure we have introduced.™

3.10 The Commitice enquired about the amount of arrears duc from
the dcfaulting cstablishments.  In reply. the Ministry of Finance (Depart-
ment of Revenue) stated :

“The deduciion admissible under Scction 36(1)(iv) is on mercan-
tiic basis upto assessment year 1983-84. No information in
regard to transfers to trustees is available.™

3.11 Scction 43B inserted by Act No. 11 of 1983 cffective from 1-4-
1984 stipulates that :

Notwithstanding anything contained in any other provision of this
Act. a deduction otherwise allowable under this Act in respect
of—

(i) any sum pavable by the assessee by way of tax or duty under
amy law for the time being in {force. or

(b)) amv sum payable by the assessce us an employer by way of
centribution to any provident fund or supcrannuation fuad or
graiuity fund or any other fund for the welfare of cmployees.

shall by allowed  (irvespective of the previous year in which the
liability t¢ pay such sum was incurred by the assessee according to
the metiwd of ccounting regularly employed by him) only in com-
puting the income refeired to in Scetion 28 of that previous year
in which such sum s actually paid by him.™

3.12 Asked whether the employees arc made aware of the existence
<t benefit under Section 80-C of the Act. even if th¢ Department does
not dispose of the application to recognise a fund. the Member. C.B.D.T.
replicd

“We will -study it and publicise it if it is a facl.”

3.13 Subscquently. the  Commiitee  enquired if the Department  had
‘ssucd any public notice on the admissibility of deduction in computing
tota]l income of the employees of the sum paid by him as contribution to
the Provident Fund. The Ministry of Finance (Department of Revenuc)
kave stated

“The Board issues every year @ circular regarding the hability of
the employers for deduction of tax at source from the salaries
paid to the employees cxplaining in detail the various deduc-
tions (including deduction under Section 80-C of the Tncomc-
vax Act, which inter alia, includes deduction on account of
contributions to recognised provident funds).

A copy of such a circular issued in 1983 is enclosed.*”

*Noy reproduced.
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3.14 In paragraph 28 of their 110th Report (6th Lok Sabha), the Com-
mittee (1978-79) had recommended that the procedure for dealing with
applications for recognition of various funds should be streamlined so as to
cnsure that any application for recognition is disposed of within three months
of the receipt thereof. The Central Board of Direct Taxes issued instruction
No. 1190 dated 28 June, 1978 to the effect that ail applications for recogni-
tion of provident fund, superannuation/gratuity fund must invariably be
disposed of within three months of the receipt thereof. In the same circu-
lar, the Commissioners of Income tax were directed to ensure dispogal of
all the applications received before 1 April. 1978 by 30 September, 1978.
The Committee, however, notice from the tahle of ;ear-wise pendency that
out of a teial of 315 pending applications as on 31-3-83, 207 pertained to
the finarcial vear, 1981-82 and euarlier vears. ¢+ these, 31 applications
were received in or before the financial vear 1977-78. The main reason for
pendczcy, according to the Depariment is pen-cooperstion/delay on the part
of the trustees of the Provident Funds in furnishing the required information.
The Committee have been informed that the Con:mi:sioners have been re-
quested to review all cases pending for over an year, a5 also to adhere to
the time schedule of disposing of the application< with:n three months of the
filing thereof.

The Committee find that during oral evidence it was stated that ‘once
an application went to the Commissioner for recognition, then practically
all the employees get the benefit. However, from the written reply of the
Ministry of Finance (Department of Revenue) it would appear that under
Section 80-C of the Act while computing taxable income of salaried group
specific deductions are allowed at source for payments towards contribu-
‘tions to recognised provident funds. It is not clear whether under the
law, the employees would be entitled to the deduction once an application
for recognition is made. So far as employers’ contribution is concerned.
the deduction admissible under Section 36(1)(iv) was on mercantile basis
upto assessment year 1983-84. The Chairman, C.B.D.T. informed the
Committee during evidence that the relevant provision had been amended
from this year (effective from assessment year 1984-85) and accordingly
contribution unless actually made over does not qualify as a business
deduction. Section 43B introduced with effect from 1-4-1984 provides
that deduction in respect of any sum payable by the assessee as an em-
ployer by way of contribution to any provident fund shall be allowed only
in computing the income of that previous year in which such sum is actu-
ally psaid by him. The Committee observe that to an extent the purpose
has been achieved. The Committee however desire that Government
shouid consider making a statutory provision to dispose of all applications
for recognition within three months of the receipt thereof. This is neces-
sary in view of the fact that the repeated instructions issued by the Central
Board of Direct Taxes are not being implemented. In the meanwhile, the
Committee desire, effective steps should be taken by the C.B.D.T. (o ensure
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that the time-limit of three months for recognition of provident funds is
strictly adhered to by the Commissioners of Income-tax. Imstructions
should also be issued to the Income-tax Officers/Inspecting Assistant Com-

missioners to furnish requisite reports to the Commissioners of Income-tax
expeditiously.

3.15 Scction 2(38) of the Income-tax Act, 1961 defines “a recognised
provident fund™ as “a provident fund which has been and continues to be
recogniscd by the Commissioner of Income-tax in accordance with the rules
contained in part A of the Fourth Schedule, and includes a provident fund

established under the scheme framed under the Employvees” Provident Fund
Act. 19527

3.16 Rule 3(1) of Part A of Fourth Schedule 1o the Income-tax Act,
provides that
“The Commissioner may accord recognition to any provident fund
which, in his opinion, satisfies the conditions prescribed in rule
4 and ihe rules made by the Board in this bchali, and may,
at anyv time, withdraw such rccognition if, in his opinion, the
provident fund contravenes any of those conditions”

The muain cenditions prescribed under Rule 4 are :

(a) All employecs shall be employed in India.

(b) The contribution of an emplovee shall be a definite proportion
of the salary and shall be deducted by the emplover from the
employce’s salary in that proportion ahd credited to the em-
plovee’s individual account in the fund.

(c) The contribution of the employer shall not exceed the employees’
contribution and shall be credited to the individual account at
intervals not exceeding one ycar.

(d) The fund shall be vested in two or more trusices or in the
official trustee under a trust.

(e) The fund shall consist of contributions as above specified, receiv-
ed by the trustees, of accumulations thereof, and of interest in
respect of such contributions and accumulations and of securities
purchased Yhercwith and of any capital gains arising from the
transfecr of capital assets of the fund and no other sum.

3.17 Pending recognition of the fund by the Income-tax authorities,
“relaxation™ under paragraph 79 of the Employee’s Provident Fund Scheme,
1952 is granted by the respective Regional Provident Fund Commissioners.

3.18 The Schedule also provides for derecognition of the fund if the
prescribed conditions are not satisfied. The Act does not, however, provide
any penalties for violation of the conditions of recognition: and de-recogni-
tions has only a future effect. This is so because in terms cf sub-rule (3) of
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Rule 3 of Fourth Schedule the order withdrawing recognition takes effect from
the date on which it is made. The irregular deductions claimed and allowed
m the past do not stand affected as a result of de-recognition. The Public
Accounts Committee had, in paragraph 128 of their 110th Report (1978-
79), recommended that with a view to providing a deterrent to unscrupul-
ous employers who may be tempted to misuse the cmployees® provident fund
money, the Income-tax Act should also provide for some form of penalty
including prosecution to be imposed on the employers in.the cvent of
breach of the terms of recognition. TIn their reply dated 15th February
1980, the Minisiry of Finance had stated that the recommendation of the
Committee was under consideration along with the similar recommendat’cn
made by the Chokshi Committee.

3.19 The Commitice desired to know the present slage in regard to
making a provision for imposition of penalty in the event of breach of
the terms of recognition. Thc Ministry of Finance (Department of Revernae;
have stated (September, 1983) :

“The files of the Central Board of Direct Taxes relating to the recem-
mendations of the Chokshi Committee were sent to the Econo-
mic Administration Reforms Commission. A final decision
on the recommendations madc by the Chokshi Committee on
the above subject will be taken by the Government in the light
of the recommendations of the E.AR.C. If these recommenda-
tions are accepted, it is proposed to implement them through
the comprehensive Amendment Bill proposed to be introdused
m the winter Session of Parliament.”

3.20 During evidence (October, 1983), the Member, C.B.D.T. statzg :
“Various recommendations of the Choksi Committee were processed
and forwarded to the EARC and the final reports have bzen
received. All these things can be considercd only after the
report is finally considered- To a large extent, the purpose has
been achieved by introducing a new provision. Section 43B
under which a payment unless actually made to the provideat
fund is not allowed as a deduction. The earlier question whe-
ther a penalty can be levied or not, is something which we

have yet to consider.”

The Member, further stated :

“It is very difficult for me to answer that. T was only staling a
factual position. By what time Government will take a final
decision is a matter where T cannot answer with any measure
of certainty.”

3.21 Subsequently, again the Committee desired to be furnished with
the latest position about the proposed amendment. The Ministry have not
furnished any reply so far. (March 1984).
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3.22 Asked to state which Department was to prosecute defaulters of
the recognised provident funds who failed to deposit the employees’ con-
tritutions, the Chairman, C.B.D.T. replied :

] suppose it will come under the Companies’ Law and not with
us.”

3.23 The Fourth Schedule to Income-tax Act, 1961 provides for
recognition of Provident Funds. It also provides for de-recognition of Pro-
vident Funds, if the prescribed conditions are not satisfied. The Act, how-
ever, does not provide for any penalty for violation of the conditions of
recognition. The order withdrawing recognition takes effect from the date
on which it is made. Since de-recognition has only a future effect, irregular
deductions claimed and allowed in the past do not stand affected as a result
theteof. The Committee (1978-79) had. in paragraph 128 of their 110th
Report (Sixth Lok Sabha), recommended that with a view to providing a
deterrent to unscrupulous employers who may be tempted to misuse the
emplovees provident fund contributions, the Income-tax Act should also
provide for some form of penalty including prosecution to be launched
against the employers in the event of breach of terms of recognition. The
Committee were informed in February 1980 that the above recommenda--
tion of the Committee was under consideration of Government along with
a similar recommendation made by the Chokshi Committee,

The Committee have now been informed that the files of the Central
Board of Direct Taxes relating to the recommendations of the Chokshi
Committee were sent to the Economic Administrative Reforms Commis-
sion and that a final decision on the subject will be taken by Government
in the light of the recommendations of the Economic Administration Re-
forms Commission. If these recommendations are accepted, these will be
implemented through a comprehensive Amendment Bill. The Committee
are concerned to note that although a period of five years has elapsed since
the Committee had desired Government to move for an amendment of the
Inceme-tax Act so as te provide for a penalty on an employer in the event
of a breach of terms of recognition of the provident fund, a decision is yet
to be taken by Government., The result is that there is still no deterrent
to an unscrupulous employer who may misuse the employees’ provident
fund contributions. During evidence, the Committee desired to know
which Department is to prosecute an employer who fails to deposit the em-
ployees’ contributions. The Chairman, C.B.D.T. stated, “I suppose it will
come under the Companies Law and not with us.” This shows how un-:
certain the posjtion at present is. In view of this, the Committee consider
it all the more essential that the proposed amendment is brought before
Parliament without any further delay. The Committee have also dealt
with- this aspect in another context in the succeeding part of this Report
(vide paragraphs 6.53—6.54).



CHAPTER 1V
LACK OF MONITORING SYSTEM

Inspections and Verification of Accounts

4.1 Rule 74(1) of the Income-tax rules prescribes that the accounts of
Provident Funds shall be prepared at intervals of not more than 12 months.
Rule 12(2) Part ‘A’ of the Fourth schedule to the Income-tax Act lays down
that the accounts shall be open to inspection at all reasonable times by
the Income-tax authorities. The Public Accounts Committee (1978-79) had,
in paragraph 126 of their 110th Report (Sixth Lok Sabha) recommended
that the accounts of recognised Provident Funds should be inspected at
fixed intervals o see that such funds are nol put to any misuse by unscru-
pulous cmployers. The Committee desired to know the number of funds
in which inspections were carried out during the years 1980-81, 1981-82
and 1982-83. The Ministry of Finance have furnished the following par-
ticulars regarding inspections carried out :

(a) No. of Recognised Provident Funds as on 1-4-83 . . . 5257

(b) No.of Funds in which inspections were carried out during 1980-81,
1981-82 and 1982-83 :

1980-81 . . . . . . . . . . 363
1981-82 . . . . . . . . . 346
1982-83 . . . . . . . . . . 319

Some Commissioners have furnished the figures under this item in a consoli-
dated manner for all the three years, without giving year-wise break-up. The
No. of such inspections during these years is 70.

(¢) No.in which no defects were found . . . . . . 543
(d) No. in which defects were found . . . . . . 86
(e) No.out of (d) inwhichrecognition/approval has been withdrawn 6

(f) No. of cases other than those in (d) where recognition has been
withdrawn during the four years period ending on 31-3-1983

(g) No. out of (d) above in which action has been initiated . . 3

N

4.2 In the same context, the Member. C.B.D.T. apprised the Committee
of the latest position thus :

“When we reported to the Committee we did not have all the reports
from the Commissioners. Now, we have got the latest reports
from all the Commissioners. We¢ have done a little more.

The figures for the years are as below :

1980-R1 . . . . . . . . . . . 418

1981-82 . . . . . . . . . . . 1033
1982-83 . . . . . . . . . . . 425"

19
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4.3 Asked if the periodicity of inspections laid down in the instructions
was maintained so that all the funds could be covered within the four year
cycle, the Members C.B.D.T. replied :

“Sir, it is a low priority item of work. because their incomc is
exempt. Many of the Commissioners have not followed the
Board’s instructions.”

4.4 The Member. C.B.D.T. further staled :

“We are having a review on that as to what has to be done about
that. Thanks to the Public Accounts Committee.™

4.5 Asked about the position obtaining in the case of funds other than
those recognised by the Income-tax Department. the representative of the
Ministry of Labour informed :

“We have a system of inspection of the establishments which are
covered by the Emplovees” Provident Fund Act and also of
the exempted establishments which are to maintain the accounts.
According to the instructions thesc are to be inspected thrice
a vear but the organisalion has not maintained this rate. At
least once or twice a vear they do.™

4.6 As benefits by way of tax relief which tlow from recognition of a
provident fund are substantial. the C.B.D.T. issued instructions in Deccmber
1971 to the Commissioners of Income-tax to the effect that verification of
accounts of recognised Provident Funds should be done every alternate vear
in Bombay and Calcutta charges and once in every four vears in other
charges to ensure compliance with the rules. The to'al number of recoenis-
ed ‘approved provident funds as on 1 April. 1983 was 5257.

4.7 The number of income-tax rcturns called for during the financial
years 1979-80 to 1982-83, as given out by the Ministry of Finance (Depart-
ment of Revenue) is as follows :

"“In response to Board’s letter F. No. 215/28/70-1TA.IT dated
12-12-1971, the Commissioners of Income-tax called for in-
come-tax returns from Provident Funds.

The vear-wise break-up of number of returns called for during
the financial year 1979-80 to 1982-83 is given as under :

1979-80 . . . . . . . . . 162
1980-R1 . . . . . . . . . . 176
1981-82 . . . . . . . . . . 151
1982-8% . . . . . . . . . . 154

Some Commissioners of Income-tax have furnished consolidated
figures for all the threc years and no break-up has been given.
The number of such returns called for during 1979-80 to
1982-83 is 81. Information from one CIT charge is awaited
and will be furnished in due course.”
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4.8 The results of scrutiny, if any, exercised, have not been communicat-
ed by the Ministry.

4.9 Under Section 10(25)(ii) any income rcceived by the trustees
(Board of Trustees) on behalf of a recogniscd provident fund is exempt
for computation of the total income.

4.10 In paragraph 130 of their 110th Rcport 6th Lok Sabha) the
Public Accounts Committee (1978-79) had stressed the need for an effec-
tive monitoring system. Asked how in the absence of regular inspcctions
and verification of accounts, compliance by the establishments with the
rules was monitored, the Chairman, C.B.D.T. replied :

“We inspect to find out whcether they have misused it.  Trustees
may come for exemption of the income of the trust. 1f certain
conditions arc not fulfilled this exemption is not given.

Under Section 10, thev have to come. We check their
accounts once in 3 years. Under Section 13, income will not
be exciapted unless they fuliil certain conditions  read with
Rules. If trustees do not follow such a pattern no exemption

is there.”

4.11 As u result of inspections during 1980-81 to 1982-83, defects were
found in 80 recognised approved funds out of thosc inspected since 1980-81.
However., action was initiated only against 32 cstablishments. In regard
to initiating action against the remaining 54 establishments. the Ministry
of Finance (Department of Revenue) have stated :

“The Commissioners of Income-tax have been asked to initiate
action in all cases. if not alrcadv done.” :

4.12 Rule 74(1) of the Income-tax Rules prescribes that the accounts
of Provident Funds shall be prepared at intervals of not more than 12
months. Rule 12(2) of Part ‘A’ of the Fourth Schedule to the Income-tax
Act, 1961 lays down that the accounts shall be open to inspection at all
reasonable times by the Income-tax authorities. In paragraph 126 of their
110th Report (Sixth Lok Sabha), the Commiittee (1978-79) had recom-
mended that the accounts of recognised provident funds should be inspected
at fixed intervals to see that such funds are not put to any misuse by un-
scrupulous employers. As the benefits by way of tax relief which flow
from the recognition of a provident fund are substantial, the Central Board
of Direct Taxes issued instructions to the Commissioners of Income-tax
in December 1971 to the effect that vertification of accounts of recognised
provident funds should be done every alternate vear in Bombay and Cal-
cufta charges and once in every four years in other charges. The Com-
mittee, however, regret to find that while the total number of recoguised
provident funds as on 1 April, 1983 was 5,257, annual inspections carried
out during the years 1980-81, 1981-82 and 1982-83 covered 418, 1033
and 425 funds respectively. The number of income-tax returns called for
during the financial years 1979-80 to 1982-83 ranged between 162 and 195
per yeur.
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The Member, C.B.D.T. conceded during evidence that “It is low prio-
rity item of work” and that “many of the Commissioners have not follow-
ed the Board’s instructions”. Lack of monitoring of funds has been
admitted by the Chairman, Central Board of Direct Taxes. In seems that
except for some of the recognised funds which are also exempted establish-
ments, there is no machinery whatsoever to monitor compliance by these
recognised establishments with rules. The Committee were also informed
that a review is contemplated to remedy the situation. The Committee
trust that the proposed review will be conducted at an early date. The
Committee will like to be informed of the results of the reviewn.

The Committee also find that inspection of the establishments which
are covered by EPF Act as also the exempted establichments is not being
done thrice a yvear as per instructions. The Committee desire that the ins-
pection of accounts of recognised provident funds and monitoring thereof
should be regularly undertaken so that all establishments are covered at
fixed intervals. They also desire that inspection of establishments covered
by the EPF Act, including those exempted should be done regularly as per

" imstroctions.

4.13 The Committee also find that during the three year period 1980-
81 to 1982-83. defects were noticed as a result of the limited inspections
in 86 cases. Action has been initiated only in 32 cases. In 6 cases recog-
nitien has been withdrawn during the four-vear period ending 31-3-1983.
dn regard to the remaining establishments, the Committee have been in-
formed that “the Commissioners of Income-tax have been asked to imitiate
action in all these cases, if not already taken”. The Committee are ur-
happy over the listless manners in which the Department had acted so far.
It is not clear to the Committee why the Department should have been able
to initiate action in not more than 32 cases in three vears, and out of even
these 32 cases, it should have been able to finalise action only in six cases.
The Committee desire that necessary action in the remaining cases
shonld be initiated/finalised without delay.



CHAPTER V
PATTERN OF INVESTMENT

5.1 The Committee desired (0 know whether the pattern of investment
prescribed for all types of Provident Funds was similar. The representative
cf the Ministry of Labour stated )

“So far as cxempted cs'ablishments are concerned, pattern of invest-
ment is same. And so far as the cstablishments which do not
come under the EPF Act. I am not sure whether the same
pattern applics.  But according to my general  impression,
Government of India has uniform pattern for all provident

. funds.  This is subject to verification.™
The Chairman, .B.D.T. supplemented

“It (the pattern) is broadly the same.  There is a pattern ¢f ovest-
ment and it is given in the Income-tax Rules, ™

5.2 According to Para 52(1) of the Employces” Provident Fund Scheme,
1952, all monics belonging to Fund shall be deposited in the Resery: Bank
of India or the State Bank of India or in such other scheduled bo ks as
mav be approved by the Central Government or shall be invested subiject
1o such directions us the Central Government may from time  to time
specify in the securitics mentioned or referred o in clauses G iy (d)
of Section 20 of the Indian Trust Act, 1982, ‘The Central Goverament
has accordingly been prescribing the pattern of investment from i'mz 10
time.  The existing pattern of investment which is offective from 1-1-1981.
is as follows

(1) 157 Central Government Sccuritios:
0 159 State Government Central and  State Gevaounent
Guaranteed Sccurities:
(i) 40 —7 vear National Saving Certificate (Scecond and Third
issuc) or Post Office Time Deposits:
(iv) 307 Special Deposits.,

500 of the maturity proceeds of Post Oftice Time Dep. sit are
required to be reimvested in Post Office Time Deposits Scheme
and the balance of S0 under the Special Deposit Sceteme.

The investment of provident fund accumulation in respect of encwmpred
cstablishment are made by the Reserve Bank of Indin.  The Gow Jrament
has permitted the Bank to purchase low vielding sccurities standin: in the
name of the Central Board of Trustees. Emplovees Prevident F-und up
to the value of Rs. 50 crores per annum and re-invest the proceeds there-
.of in Special Deposit Scheme for a period of 5 years upto 1984-85,

23
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5.4 So far as the exempted establishments are concerned the Govern-
ment have issued necessary direction under clause (a) of sub-section (3)
of Section 17 of the Act providing inter alia that every employer in relation
to an establishment exempted under clause (a) or clause (b) of sub-
section (1) of Section 17 of the Act or in relation to an employee or
class of employees exempted under paragraph 27 or 27A of the EPF Scheme
shall transfer the monthly PF Contributions in respect of the establishments
or the employees as the case may be to the Board of Trustees within
15 days of the close of the month and the Board of Trustees shall with-
in a period of two weeks from the date of receipt of the money from
employer, invest the provident fund accumulation in respect of the estab-
lishment, reduced by any obligatory outgoing. in accordance with the
pattern of investment prescribed in respect of unexempted establish-

ments.
®

5.5 Rule 67 of the Income-tax Rules, 1962 prescribes the investment
pattern to be followed by reccognised provident funds. It reads as

under :

(1) All moneys contributed to a provident fund (whether by the
employer or by the cmployees) after the 31st day of October,
1974, or transferred after that date from the individual account
of an cmployee in any recognised provident fund maintained
by his former cmployer or accruing after that date by way of
interest or otherwise to the fund may be deposited m a Post
Office Savings Bank Account in India or in a current account
with any scheduled bank and to the extent such moneys as
are not so deposited (such moneys as are not so deposited
being hereafter in this rule referred to as invcstible moneys)
shall be invested in the manner specified in sub-rule (2).

‘ .
XX XX XX XX XX XX.

. (2) The manner investment referred to in sub-rule (1) is the

following namely :—

(i) In government securities [as defined in not less than 15 percent,

Section 2 of the Public Debt Act, 1944 (18 of the investible moneys;
of 1944)] created and issued by the Central .
Government;

(ii) In Government securities [as defined in not less than 15 percent
Section 2 of the Public Debt Act, 1944 (18 of the investible moneys;
of 1944)] created and issued by any State

Government; or in any other negotiable
securities, the principal whercof and inte-
rest whereon is fully and unconditionally
guaranteed by the Central or any State
Government ;
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.(iii) In 7 years National Savings Certificates - not exceeding 40 percent of the in-
(Second Issue and Third Issue) in any vestible moneys.
account with the Post Office Savings Bank ‘
in accordance with the Post Office (Time
Deposits) Rules, 1970 ;

(iv) In Central Government Special Deposit not exceeding 30 percent of the inacsti--
Scheme. ble moneys. .

5.6 Asked to indicate how far the existing arrangements are considered

effective in
Ministry of

so far as adherence to investment pattern is concerned, the
Finance (Department of Revenue) have stated :—

“The Provident Fund Organisation has not been experiencing any

The

particular difficulty with regard to the investment of provident
fund money in respect of unexempted establishments, 11 which
case the investments are made by the Reserve Bank of India.
The Central Board of Trustees, however, feels that the returns
that they get on the investments is much less as compared
to interest paid on long term fixed deposit with Banks and as a
result they are not in a position to pay higher rate of interest on
provident fund accumulation to the subscribers. This points
to the need for further liberalisation of the existing investment
pattern.

Trustees of thc exempted establishments, who are required to
invest the Provident Fund money of their employees have been
complaining about non-availability of State Government/
Government guaranteed securities and consequential delay in
investment and loss of interest. In order to overcome the
difficulties being experienced by the Board of Trustees of the
exempted establishments, they have been authorised to invest
their Provident Fund accumulation in either the Central Go-
ernment guaranteed securities or State Government securities
and Government securities without following the percentage
separately in each month, subject to the condition that any
short-fall in any particular month is adjusted within financial
year itself. The question of floating securities exclusively to
cater to the requirement of the Provident Fund with an inbuilt
mechanism for adjusting the interest rate to keep pace with the
rate of inflation is also being considered.”

5.7 Asked to indicate separately the number of cases in which action
was taken by authorities concerned for failure of the Fund/Institution to
adhere to the prescribed investment pattern, the Ministry of Finance (De-
partment of Revenue) have stated :

“The responsibility for making investment of provident fund money
in respect of the cstablishments which have been granted exemption



26

wunder Section 17(1) (a) or 17(1) (b) of the Employees’ Provi-
dent Funds and Miscellaneous Provisions Act is that of their res-
pective Board of Trustees. The existing penal provision of the
Act do not, however, apply to the Trustees of the exempted provi-
dent funds. The Government. is. therefore, considering a pro-
posal for making the employers and the Board of Trustecs jointly
and severally liable for investment of provident fund moncy. After
this- is donc. it may be possible to take action against those who
are not adhering 1o the prescribed pattern.  Ag at present, no
specific action is being taken in such cases™

5.8 In regard to the nature of defects noticed and uction taken pursuant

thereto, the Ministry of Finance (Department of Revenue) have stated -
“On the basis of reports received from Commissioners, the raturc
of the deiects noticed is predominantly in the sphere of Viofation
of mvestment pattern by the  Providemt Funds  as laid  down
in Rule 67 of the I. T. Rules. 1962, Appropriate remedia® 3 2fion
has been‘is beine taken™.

5.9 To a pointed question as to which Department is responsit’s  to
cversee the funds of recognised establishments. the Chairman. C.8.D.T.
replied '

“As at present there is none of us.”

5.10 However, the representative of the Ministry of Labour clanified :
“Except to the extent thev are covered by the EPF Act. 5237 in-
cludes certain excmpted cstablishments who are governed by the
EPF Act”.

S Asked if the authorities favoured the idea of bringing chout o
anified system to govern all Provident Funds. the Chairman. C.B.D.T.
replied
' "It is @ good suggestion and we would like to consider thin™,

5.12 The Committee have been informed that the nature of c¢efects
noticed in respect of recognised provident funds ¥ predominanthy ic the
sphere of violation of investment pattern by the Provident Fund< a3 laid
down in Rule 67 of the Income-tax Rules, 1962. Appropriate resedial
action is being taken pursuant thereto. The Committee would like to be
apprised of the remedial measures taken in such cases as also steps taken
to ensure that violation of investment pattern is not allowed to persist.

5.13 The Committee find that the investments of providen: fund
accumulations in respect of unexempted establishments are made by the
Reserve Bank of India according to paragraph 52(1) of the Empioyees’
Provident Fund Scheme, 1952. So far as exempted establishments are
concerned, Government have issued necessarv direction under clause (a)
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of sub-section (3) of Section 17 of the E.P.F. Act providing inter alia that
every employer of establishment exempted under paragraph 27 or 27A
-of the EPF Scheme shall transfer the monthly Provident Fund contributions
to the Board of Trustees within 15 days, who in turn shall invest the accu-
nivlations within two weeks as per pattern prescribed in respect of un-
exempted establishments. The existing penal provisions of the E.P.F. Act
do not apply to the Trustees of exempted provident funds. As at present,
no specific action is being taken in such cases. The Committee have been
informed that Government are now considering a proposal for making the
employers and the Board of Trustees jointly and severally liable for invest-
ment of provident fund money. The Committee desire that in view of the
possibility of wide-spread misuse of provident fund monies, the Act should
be amended forthwith to provide that both the employers as well as the
Board of Trustees shall be jointly and severally liable to invest provident
fond accumulations in the prescribed securitics. This measure should be
enforced strictly so that the funds which may otherwise be utilised by em-
plovers for furtherance of their business are available towards much needed
developmental needs.

5.14 Admittedly, the trustees and subscribers have a justification in
seeking higher return on their accumulations than they get from the low-
vielding securities. The return should be comparable to the rate of interest
paid on long term fixed deposits with Baaks or Public Sector Undertakings.
This points to the need for further liberalisation of the existing investment
pattern. The Committee have been informed that the question of floating
securities exclusively to cater to the requirement of provident fund with
an inbuilt mechanism for adjusting the intcrest rate to keep pace with the
rate of inflation is under consideration of Government. The Committee
desire that the question may be decided expeditiously so that the subscribers
may get a fair return on their accumulations. An attempt should also be
made to bring about parity between the rate of return on General Provi-
dent Funds set up by Central Government or State Governments ¢n the
one hand and the Employees’ Provident Funds on the other.

5.15 As already stated elsewhere in this Report, some of the estab-
fishments which are granted ‘‘exemption” under Section 17 of the Act by
the Provident Fund Commissioner are also “recognised/approved” by the
Commissioners of Income-tax. Furthermore, pending recognition of the
establishment by the Income-tax authorities, “relaxation” is granted under
para 79 of the EPF Scheme, 1952 by the respective Regional Provident
Fund Commissioners. Reacting to the Committee’s suggestion to bring
abost a unified system to govern all the funds, the Chairman, Central Board
of Direct Taxes replied that ‘it is a good suggestion and we would like to
consider this’. Except for such recognised establishments as are also
‘exempted’ and governed by another set of EPF Rules, there is no moni-

toring of the funds of recognised funds. The Chairman, Central Board of
4—141.SS/84
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Dipect Taxes afixmed this position stating that ‘at present there is mome
of s’ fo oversee such recognised funds. In the case of exempted establish-
ments, the provisions of the scheme are usually more favourable than those
specified in the Act in respect of rates of contribution and other bemefits.
The Committee, therefore, recommend that since the provident fund rules
of the exempted establishments not only conform to the statutory scheme
under the EPF Act but are more libersl, all exempted funds should be sufo-
matically deemed to be “recogmised” by Income-tax Department. There
s no reason for dual control over the same establishment. The Committee
need hardly point out that multiplicity in the application of laws and rules
only makes the matters more complicated and cumbersome. The Com-
mittee desire that statutory changes necessary for the purpose may be
brought before Parliament as soon as possible.



CHAPTER VI
EMPLOYEES’' PROVIDENT FUND ARREARS

6.1 The Employees Provident Fund is a Statutory fund. It is governed
by the provisions of the Employees’ Provident Funds and Miscellaneous
Provisions Act, 1952. This Act extends to whole of India except the State
of Jammu and Kashmir. The provisions of the Employecs’ Provident Funds
Scheme, 1952 exclude from the scheme tea factorics and plantations of tea
in the State of Assam.

6.2 The total number of establishments under the Employees’ Provident
Fuand Act, 1952 as on 31 March, 1983 is 1,44,879. Sub-Section (3) of
Section 1 of the Employees’ Provident Funds and Miscellaneous Provisions
Act, 1952, provides that the Act will apply to every establishment which is
a factory engaged in any industry specified in the Schedule thereto and in
which 20 or more persons are employed and to any other establishment or
classes of establishments employing 20 or more persons which the Central
Government may specify by notification. Initially when the law was enacted
in 1952 six industries namely iron and steel, textiles, cement, paper, cigarettes
and engineering industries were brought under the Act. By virtue of these
provisions, the scope of the Act has so far been extended to 173 industries/
classes of establishments. Further extension to other industries/classes of
establishments is reportedly under consideration of Government. The Act
also provides that the Central Government may, after giving due notice,
extend the application of the Act to any establishment employing less than
20 persons. This is also reportedly under examination. There is no wage
ceiling in the Act for its application. The Employecs’ Provident Fund
Scheme, however, limits its application to employees drawing wages upto
Rs. 1600/- per month. The question of raising or removing this limit is
also under consideration of Government. Contributions in respect of estab-
lishments covered by the Employees’ Provident Fund Scheme are payable
to the Regional Provident Fund Commissioners. Under Section 17(1) of
the Employees Provident Fund Act, 1952, an establishment can be fully or
partially exempted from the operation of all or any of the provisions of the
Act and /or the rules, if the provident fund, pension or gratuity, as the case
may be of the establishments are not less favourable than those specified in
the Act in respect of rates of contribution and other benefits.

6.3 As on 31 March 1983, 3,147 establishments have been exempted
and 1,144 relaxed from contributing to the Statutory Fund under Section 17
of the Act ibid. The exempted establishments have their own provident fund
schemes. Contributions in respect of these funds are to be paid to the
Trustees of those funds. These funds operate under the supervision of
Provident Fund authorities.

29
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6.4 In regard to conditions prescribed for grant of exemption under
Section 17 of thc E.P.F. Act, the representative of the Ministry of Labour
stated : : :

“Sir. cxemptions are granted umder four provisions of the Act. First,
where an establishment has a scheme which is not lcss favourable
than the statutory scheme and the cmployecs have agreed to the
grant of exemption.  Second. where there is pension and gratuity
scheme.™ '

6.5 Para 79 of the Employees Provident Fund Scheme, 1952 provides

that : T

"Norvithstanding anything contained in the scheme, the Cenamissioner
of Prevident TFund may, in relation to a (factory or other estab-
lishment) in respect of which an application for cxemption
under Scetion 17 of the Act hag been received. . . . . relax pending
disposal of the application. the provisions of this Schemz in such
manner as he may direct.”

6.6 Ponding recognition of the Fund hy the  Income-tax  :ithoritics,
“relaxation”™ under para 79 of the E.P.F. Scheme, 1952 is granted by ‘the
respective Regional Provident Furd Comm'o-icuors.

6.7 The Rumanujam Committec had in Januarv, 1981 made the following
recommemndation in paragraph 5.4 of the Report :

“No establishment will pay any contribution during the infancy period
of three years after the commencement of business, manufacturce
or other activities as the case may bc.  Every establishment shall
pay contribution at the ratc of 61 per cent of the wages during
the subscquent period of three years and at the rate of 8 per cent
thereafter.  If any cstablishment is already paying a! the rate of
8 per cent without complcting the stipulated period of three years,
it shall continue to pay at 8 per cent.”

6.8 The Committee desired to know the views of the Government on the
above recommendation. The represcentative of the Ministry «f Labour
stated : '

“You have to view it in thc light of another recommcndation of
Ramanujam Committee; they said, establishments should bc
required to pay 8% after a period of time. At present, minimum
contribution is 63%. But Government may after due examina-
tion specify the class of establishments who have to pay 8%.
173 classes of establishments are covered under the Act. 90
of them are required to pay 8% . Ramanujam Committee said,
this distinction should go and all should pay 8% after a period
of.time. During the first 3 years there will be no contribution;
during the next 3 years, they have to contribute 639%. Subse-
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quently, after 6 years, after commencement of business, all are
required to contribute 8% . When such a recommendation was
made, the Committee thought it also fit to leave the discretion
to Government to allow some concession to individual establish-
ments like charitable trust/religious institution.”

6.9 In reply to a question whether some companics owned by big business
houses which though contributing less rate of provident fund than what is
available to public sector employees have becn cxempteid, the representative
of the Ministry of Labour stated :

“] am not aware whether TELCO or an individual establishment is
paying or not. But we are aware of the number of establish-
ments. There is classification of the exempted establishments
showing which pay the minimum prescribed in the Act, that is,
64%: no body can pay less, those who contribute at 8% and
those who contribute more than 8%. There are some who
contribute even 10 per cent.”

6.1G Subsequently, the Committee desired to have particulars of large
companies which are paying provident fund contribution at the rate less than
8% . The Ministry have stated :

“Section 6 of the Employees’ Provident Funds and Miscallaneous
Provisions Act, 1952 provides for payment of provident fund
contribution at the rate of 63% of wages. The proviso to this
Section empowers the Central Government to raise the rate of
contribution to 8% of wages, after an enquiry. The Govern-
ment has accordingly raised the rate of contributions in respect
of all establishments employing 50 or morc persons and engaged
in 108 industries/class of establishments from 63% to 8% . All
the establishments (exempted as well as uncxempted) are paying
contribution at the ratc of 63% or 8% . as mav be applicable
to them.”

6.11 There are at present various Provident Funds, as mentioned below :

(a) The Employees’ Provident Fund set up under the Emplovees’
Provident Funds and Miscellaneous Provisions Act, 1952;

(b) Coal Mines Provident Fund set up under the Coal Mines Provi-
dent Fund & Miscellaneous Provisions Act, 1948;

(c) Assam Tea Plantation Provident Fund sct up under the Assam
Tea Plantation Provident Fund Act and Pension Scheme Act,
1955; -

(d) Seaman’s Provident Fund set up under the Seaman’s Provident
Fund Act; ™
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(e) Contributory Provident Funds set up under the Contributory
Provident Fund Rules of the Central Government and similar
rules framed by State Governments;

(f) General Provident Funds set up under the General Provident
Fund Rules of the Central Government and similar ru]es framed
by the State Governments;

(g) Provident Funds set up under other Central and States statutes,
for example, Provident Fund under the Universities Act, All
India Institute of Medical Sciences Act, Post Graduate Institute
of Medical Scicoces Act, etc.; amld

(h) Provident Funds set up by non-Government establishments and
recogniscd under the Income Tax Act.

6.12 The Committee enquired if Government have ever examined the
feasibility of bringing all non-Government Provident Funds under the Em-
ployees’ Provident Fund Schemec. The Ministry of Finance (Department of
Revenue) have stated :

“The scope of coverage of Provident Funds mentioned at (a) to (f)
above is generally mutually exclusive, except that departmental
undertakings covercd by General Provident Fund/Contributory
Provident Fund Rules of thc Government are also coverable
under the Employees’ Provident Funds and Miscellaneous Provi-
sions Act. The establishments of the type mentioned at (g)
above are also coverable under the EPF Act, as educational

" institutions or other classes of establishments to which the provi-
sions of the Act have been applied. With a view to avoid con-
flict in application of the provisions of the two sets of laws/
rules, the Government is now considering a proposal to exclude
all departmental undertakings as also the establishments which
have set up provident funds of their own under a separate statute
such as universities etc. from the purview of the Employees’
Provident Fund Act.

The non-Government establishments mentioned at (h)
above, could be further classified into following two categories : —

(i) The establishments which are covered under the EPF Act
but have been granted exemption. The total number of
such establishments is about 3000; and

(ii) The establishments which are not covered under the EPF
Act.

The establishments which are not covered under the EP.F. Act will
generally be those engaged in such indusfries /activities to which
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the provisions of the Act have not so far be.en applied. 1t is
proposed to obtain a complete list of such establishments from
the Centra] Board of Direct Taxes and to examine the feasibility
of bringing them within the purview of the EPF Act by extending
the coverage to industries /activities in which those establishments
are engag
6.13 The Assam Tea Plantations Provident Fund and Pension Fund
Scheme Act, 1955 was enacted by thc Government of Assam and is under
their administrative control. It is intended for employees employed in tea
plantations in Assam. Contributions in respect of this fund are payable to
the Tea Plantation Provident Fund Commissioners.

6.14 The Public Accounts Committee had, in paragraph 120 of their
110th Report (Sixth Lok Sabha) rccommended the appointment of a high
level committee to review the working of the Empolyees’ Provident Fund
Organisation with special reference to the problem of mounting arrears of
Provident Fund Contributions. The recommendation inter alia reads as -
under :

“The Committee consider that the time has come when, instead of
taking comfort at relating the total contributions with the total
“arrears and falling into complacence, Government must com> to
grips with the problems of mounting provident fund arrears.
They therefore, recommendcd that a high level committee should
be appointed to review the working of the Employees’ Provident
Fund Organisation with special reference to the problem of
mounting arrears of provident fund contributions. The Com-
mittee may also be required to go into the adequacies of the
existing regulatory and penal provisions of the Employees’
Provident Fund Act and Scheme and suggest if necessary amend-
ments for the smooth and orderly functioning of the Employees’
Provident Fund Scheme.”

6.15 In September 1979, the Ministry accepted this recommendation.
Asked to indicate the further action taken in the matter, the Ministry of
Finance (Department of Revenue) have stated :

“In pursuance of the recommendation of the Committee, a kLigh
powered Committee was set up under the Chairmanship of Shri
G. Ramanujam, General Secretary, INTUC in April, 1980 to
review the working of the EPF Organisation with special refer-
ence to the problem of mounting arrears etc. The Committee
had submitted its report to the Government in January, 1981.
The recommendations of the Committee are as contained in
Chapter XXIII of its Report (copy enclosed Annexure-II).*
A statcment indicating the position regarding action taken or. the
recommendation of the Committee is also enclosed (Annexure-
1) *”

*Not reproduced.
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€.16 It is seen from the report of the Ramanujam Committee that out
of 71 recommendations contained therein, 31 recommendations have been
accerted and amendments to the Act have been proposed; 30 recommenda-
tions have been accepted in principle and action to implement these is being
" taken by the Central Provident Fund Commissioner. Only 3 recommenda-
tions have so far been implemented and one is under consideration of
Government. 6 recommendations have been rejected.

€.17 Some of the important recommendations aimed at better adminis-
traticn of Provident fund dues and action taken by Government pursuant
thereto are given hereunder :

Recommendation o ~ " Action Taken
1 T 2 _
(z) The system of levy of damage may be replac- Accepted and amendment
ed by a system of levy of interest at a pres- being proposed.

cribed rate in proportion to the period of de-
lay and the amount of Provident Fund arrears.

The Provident Fund Contributions should be Accepted and amendment
deposited with a Nationalised Bank within being proposed.

15days from the close of the month. Interest

should be chargeable for the period of delay

in depositing the contribution at the maxi-

mum lending rate by the Reserve Bank plus

3 percent for the firs: month. If the default

continues, the rate 1 interest should be the

maximum lending rate plu s 5 percent.

For failure to deposit within 3 months the
employer should be liable for prosecution.

These provisions should apply to exempted
establishments also (Vide item 25).

(*) Outstanding dues including those of exempt- Accepted and amendment
ed establishments might be recovered as ar- being proposed.
rears of land revenue and not “in the samc
manner as an arrear of land revenue’ as stated
in the Act (Vide item 33).

() Specific provision must be made in the Act Accepled and amendment
for the recovery of all dues from establish- being proposed.
ments whose exemptions are cancelled (Vide
item 34).

(3) It is desirable for the Employees’,Provident Rejected.
Fund Organisation to have its own Recovery
Machinery (Vide item 35).

(¢) Proviso to Section 14(1A) and 14(1B) of the Accepted and amendment
Provident Fund Act may be amended suitably being proposed.

50 that deterrent punishment may be awarded
in all cases of wilful default (Vide item 36)
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o e

1

2

(f) Special Courts for trial of Provident Fund

(®)

)

®

§)]

(i) Ane.rs from unexempted establishments

in titutions.

tzses may be set up in States (Videitem37)

Javestment of fund monies should beentrusted
to the Reserve Bank [Vide para 7(¢)] under the
conditions ofexemption, the Board of Trustees
have to invest the monies within 14 days of
their receipt. Settion 17(3)a) imposes the
tesponsibility on the employer. It is difficult
1o prosecute the Board of Trustees in cases of
failure. The law should be amended (Vide
item39).

If the Provident Fund rules of exempted esta-
blishments conform to the statutory scheme
under the Employees’ Provident Fund Act
lhey should be deemed to be recognised by
the Income-tax authorities (Vide item 49).

In the case of exempted establishments, ex-
- emption may be cancelled if the default per-
rists beyond three months (Vide item 51).

Employers should be asked to produce ‘Pro-
vident Fund Dues clearance Certificate’ from
the Regional Provident Fund Commissioner
‘when they apply loans to banks and financial

Accepted in principle and
Central Provident Fund
Commissioner is taking
steps.

Accepted and amendment
being proposed.

Accepted and amendment
being proposed.

Accepted in principle and
the Central Provident
Fund Commissioner is
taking steps.

Rejected.

0.13 A< on 31 March, 1983, a sum of Rs. 40.7% crores was due from
6,787* 1exempted cstablishments on account of provident fund contribu-

tions: The ycar-wise break up of arrears is as follows :
Statement showing the yearwise break up of P.F. Contributions in arrear from
unexempted establishments
T yeor B Amount in arrear
oy (Rupees in crores)
: - T 2
167071 63
165172 10
1 £72-73 10
1573-74 1
_1974-75 . 1t
1v75-76 1t
167¢-77 11
13

5577-78
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1 ) o 2
1978-19 . . . . . . . 49
1979.80 . . . . . . . 38
1980-81 . . . . . . 4-]
1981-82 . . . . . . . 99
1982-83 . . . . . . . 4-0

Total : . . . . . . . 40 -7*

Note : * Figures furnished were provisional. Revised figures are Rs. 42 ‘83 crores duc
from 6,797 establishments,

The total figure includes certain amount of securities tc be transferred by esta-
blishments consequent on cancellation of their exemption.

(ii) Arrears from exempted establishments

6.19 A sum of Rs. 23.8 crores was due from 85 establishments (exemp-
ted as well as relaxed) on account of provident fund contribution as on
31-12-1982.

As for particulars of arrears as on 31-3-83 and the yecar-wise brcak up
of arrears, the Ministry of Finance (Department of Revenue) hav: stated
that the split up of arrears is not readily available.

(iii) Arrears under Assam Tea Plantation Provident Fund Scheme
6.20 The total amount of contributions due for credit to Assam Tea
Plantation Provident Fund as on 31 March 1983 was Rs. 2.57 crores.

Break up of the above arrears alongwith the number of emolpyces in
default is given in the following Table :

Break-up of Arrears No. of employers
- in arreari
Ason 31-3-80 Rs. 32,92,592-75 . . . . . . 71
Ason31-3-81 Rs. 22,54,956.01 . . . . . . 39
As on 31-3-82 Rs. 1,06,78,501.49 . . . . . . 71
Ason 31-3-83 Rs. 95,23,831.79 . . . . . . 108
Total : Rs. 2,57,49,882 -04 . . . . . . 289

e

‘While furnishing the above particulars, the Additional Provident
Fund Commissioner, Board of Trustees, Assam Tea Plantation
Provident Fund and Pension Fund Scheme has stated that cer-
tificate cases are invariably started against all defaulting emp-
loyers and recovery of the arrear dues is a continuous process
and this presents considerable difficulties in arriving at year-
wise figures.
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6.21 Section 14(2A) of the Employees’ Provident Funds and Miscel-
laneous Provisions Act, 1952 provides for :

(i) the prosecution of exempted establishments, directors ete. and

(ii) the cancellation of exemption for non-transfer of Provident
Fund contributions to their Boards of Trustees as also for non-
compliance with the conditions governing exemption.

6.22 The Act, however, does not at present provide for recovery of
the amounts outstanding from the exempted establishments as arrears of
land revenue and for the recovery of damages from such establishments on
-account of late payment of Provident Fund amount to the Board of Trustees.
The Ministry of Labour during evidencc in 1978 informed the Public
Accounts Committee that amendments to the Act were under consideration
and the Committee recommended in paragraph 122 of their 110th Report
(1978-79) that Government should take early decision in the matter and
initiate effective steps urgently to recover these arrears- In their Aétion
Taken Note dated 28 September 1979, the Ministry of Labour have stated
that necessary action to amend the Act was being pursued.

6.23 In paragraph 1.14 of their 21st Report (7th Lok Sabha), the Pub-
lic Accounts Committee (1980-81) observed as follows :

“As considerable time has since elapsed, the Committee desire that
the proposed amendments to Section 14 and 14-B of the Emp-
loyees’ Provident Funds and Miscellaneous Provisions Act,
1952 should be finalised without delay.”

6.24 The arrears which stood at Rs. 10.76 crores as on 31st March, 1978
have gone up to Rs. 23.8 crores as on 31 December, 1982,

6.25 The Committee enquired whether the arrears of Rs. 23.8 crores
due from 85 exempted/relaxed establishments included therein the compon-
ent of damages. The representative of the Ministry of Labour stated :

“It does not include damages”.

'6.26 The Committee enquired about the steps, if any, taken to withdraw
exemption/relaxation in these 85 cases and penalty levied for non-compli-
ance in paying contributions. The Ministry of Finance have stated :

“Show-cause notices for withdrawal of exemption have been issued
to most of the defaulters. Under the existing provisions of
the Act, the Provident Fund authorities are not empowered to
levy damages for non-transfer of contributions to the Board of
Trustees of exempted establishments and as such, no damages
have been levied on them. The Government is, however, now
considering a proposal for empowering the Provident Fund
authorities to levy damages on the exempted establishments. In
addition, the provident fund authorities have been filing pro-
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secution cases under Scction 14(2A) of the Act against de-
faulting employers.”

6.27 Asked to specify thosc establishments which have arrears above
rupees cue crore, the representative of the Ministry of Labour replied :

“In the annual report of thc Employees’ Provident Fund Organisa-
tion, we give a statement of all establishments in two lists whicn
owe more than rupees one lakh dues- There are six establish-
ments in the exempted category, Kelvin, Ambica, Empire etc.
which have above rupees one crore arrears. These are mostly
jute mills in West Bengal.”

6.28 The particulars of cases in which outstanding dues exceeded Rs. 10
lakhs as on 31-12-1982 furnished by the Ministry are reproduced in Appen-
dix I. The list shows that more than rupees one crore is due from the
following: exempted establishments :

Rs.
(Amount in lakhs)-

1. Mys. Kalvin Jute Co. Ltd. . . . . . . 14711
2. M/s Megna Mills Ltd. . . . . . . . 22216
3. M/s. Shree Ambica Jute Mills . . . . . . 105 07
4. M's. North Brook Jute Co. Ltd. . . . . . 116-02
.5. M/s. Empire Jute Co. Ltd. . . . . . . 106 -88
6. My/s. Gouripore Co., Lid. . . . . . . . 158 -67
7. Niis, New Central Jute Mills Lid. . . . . . 17279
8. M. KS.RT.C. . . . . . . . 100 -69

6.29 As on 31-3-1983, there were 6,797 unexempted establishments
which were found to have not deposited provident fund contributions etc.
and the total amount of provident fund contributions outstanding from them
amounicd to Rs. 42.83 crores.

6.35 Asked whether half of the arrcar amount comprised employees’
contribution which had not been deposited, the witness replied :

“We cannot say, it is exactly half. In many cases, what they do is,
in order to avoid conviction under Sections 405 and 406 of the
L.P.C., they makc the payments of the employees’ contribution.
But they retain the employers’ contribution. So, we cannot
say, it is half and half.”

: 6.31 A list of the unexempted establishments which are in default of
Rs. § lakhs and above, as furnished by the Department, is reproduced as
Appendix 11

. 6.32 Asked to specify thc names of companies belonging to big business
houses which have issued bonus shares and declared higher dividends, but
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have not paid provident fund contributions over the years, the represcntative
of the Ministry of Labour stated :

© “Sir, when this question was raised in Parliament we were in diffi-
culty because our records arc not prepared according to the
nature of the establishment. It is difficult for us to correlate

- the cases of default with the nature of the companies.™

6.33 In reply to another question whether it would be advisable to
msist on ‘no PF ducs certificate’ from these companics before insurance of
bonus shares and declaration of dividend, the rcpresentative of thz Ministry
of Labour stated :

»Sir, we are pursuing this matter with the Banking Dopurtment say-
ing that they should obtain a no P.F. duecs certificatc before
loans and advances are given, but we have not vet come  to
a scitlement on this score.™ '

6.34 1In rcgard to break up of the arrcars as between resigeit, 1dn-resi-
dent companies, sick units and wilful defaulters, the Ministry ¢f Finance
‘Department of Revenue) have informed as under

“The E.P.F. authoritics do not at present maintain any rzzord  of
resident/non-resident companics as the E.P.F. Act does not
distinguish between the resident and non-resident companies for
the purposc of coverage under the Act. The E.P.F. authorities
also do not maintain separatc record in respect of cither sick
units or the wilful defaulters.”

Recovery Proceedings

6.35 The Committee desired to know what action had been izitiated to
effect recovery from the defaulting cstablishments. The Minic‘ry have
stated :

“The provident fund authorities arc generally taking the following
steps for effecting the recovery of arrears of E-P.F. dues: -

I—UNEXEMPTED ESTABLISHMENTS

(i) Revenue Recovery certificates are issued to the District Collec-
tion Officer in terms of Section 8 of the Employces’ Provident
Fund and Miscellaneous Provisions Act, 1952;

(ii) Prosecutions are launched under Section 14 of the Ast;

(ii}) First information reports are filed with the Police authorities
under Section 406/409 of Indian Penal Code, where considered
necessary;
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(iv) Damages are levied on belated payment in terms of Section 14B:
of the Act; '

(v) The Courts are approached under Section 110 of Criminal Pro-
cedure Code to bind the accused employer for good conduct;

(vi) Wherever it is felt that the punishment awarded by lower Court
is meagre and inadequate appeals are made to secure enhanced
punishment;

(vii) Defaults are brought to the notice of the Employees’ Union/
Employers’ organisations with the request to use their good
offices for expediting payment.

II—EXEMPTED ESTABLISHMENTS

(i) Prosecution cases are launched under Section 14(2A) of the
Employees’ Provident Fund and Miscellaneous Ptovisions Act,
1952;

(ii) First Information Reports are filed with the Police authorities
under Section 406,409 of Indian Penal Code, where necessary;

(iii) Penal interest at graded rates are charged on belated transfer
of provident fund money;

(iv) Action is taken to cancel thc excmption granted.

6.36 The Committee desired to know the amount of damages levied in
all these cases of defaulting establishments under Section 14-B of the Pro-
vident Fund Act. The Ministry of Finance (Department of Revenue)
have stated :

“The damages are levied only after the payment has been finally
made, as the amount of damages has to be determined with re-
ference to the period of delay. It has been reported that upto
31-3-83, a sum of Rs. 21.80 crores was levied as damages on
belated payments.”

6.37 The corresponding provisions in the Assam Tea Plantations Pro-
vident Fund Scheme Act, 1955 for levy of penalty/damages for non-pay-
ment of contributions to the funds are contained in Section 16 of the Act
ibid which reads as follows :

“Power to recover damages : Where an employer makes a default in.
the payment of any contribution to the provident fund or in
the transfer of accumulations required to be transferred by him
under Section 14 or in the payment of any charges payable
under the provisions of this Act or the Scheme framed there-
under, the Government or any other person authorised by it
may recover from the employer such damages not exceeding the
amount of arrears, as it may think fit to impose. The provi-
sion for levy of damages to the extent of 100% of arrears was
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inserted by an amendment in 1976. Prior to this, the Act
provided for recovery of damages at the rate of 25% of arrears.”

6.38 In regard to the steps that have been taken to realise the outstand-
ing dues, which were Rs, 257.50 lakhs as on 31 March, 1983 under the
Assam Tea Plantations Provident Fund Scheme administered by the Gov-
crnment of Assam, the following information has been communicated by the
concerned organisation :

“Out of the total arrears of 257.50 lakhs as on 31-3-83, a sum of
Rs. 137.78 lakhs was due from 22 tea estates under the Assam
Tea Corporation Limited, which is a State Government Under-
taking and the balance of Rs. 119.72 lakhs was recoverable
from proprietorial and company owned tea estates: The pro-
vident fund authorities are filming certificate proceedings for
recovery of arrears/dues in all cases of defaults and damages,
after allowing the employer a chance of personal hearing. Dur-
ing the year ended 31-3-83, a sum of Rs. 2.36 lakhs was re-
covered as damages from the defaulting employers.”

Prosecutions

6.39 The following statement shows the number of prosecution cases
filed under the EPF and Miscellaneous Provisions Act, 1952 and the
Indian Penal Code for failure to pay provident fund contribution daring
the last three years :

“The number of prosecution cases field are as given below : —

1. Under Section 14 of the EPF & M.P. Act, 1952,

Year - Opening No. of No. of No. of
balance cases cases cases
filed disposed of pending
1980-81 . . . . 25,852 6,229 3,786 28,295
1981-82 . } . . 28,295 7,161 4,022 31,434
1982-83 . . . . 31,434 5,069 4,983 31,520

11, Under Section 406/409 IPC

O

Year Opening No.ofcases No.ofcases No. of cases
balance filed disposed of pending
_;980-8] . . . . 811 281 13 1109
1981-82 . . . . 1109 449 20 1538

198283 . . . . 1538 636 a1 2131"
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6.40 The Committee enquired whether there existed any penal pro-
visions for defaulting establishments recognised by the Income-tux Dcpart-
ment. The Member, CBDT replied in the negative and stated :

“We do not have that under the Income-tax Act.”

6.41 In regard to prosecutions launched under thc EPF Aczt, the
representative of the Ministry of ‘Labour stated : :

“There arc scveral provisions in the Act for prosccutivn. Each

vear thousands of prosccutions are launched and {iousands

of them are decided.  And in several hundreds of cascs,

imprisonments arc awarded or convictions are -oouad. |
shall give vou the figure(s)™
The witness supplemented :
“During 1982-83, the number of prosccution cases t"i. were
filed was 5,069 under EPF Act. 4983 cases w.oro Jocided.

Of these, in 151 cases, the persons were sentenced 1o Lnprison-
ment. Since November 1972 to March 1983 (for 12 years)
the number of cases of imprisonment was 707. Durizg thie year
1982-83 alone, 151 persons were senicneed to impri-22ment as
I said carlier.”

6.42 Asked about the reasons for lesser nuimber of comvic.’. "3 sccur-

ed, the represcntative of the Ministry of Labour replied : _
“As | said, the prosccutions are launched in the co. <. Tt is
left to them as to what punishment they should aw: -, Very
often they let off the offenders with a fine. Somu mas, they
do not attach as much importancc to these cases o~ v.2 would
like them to do.”

6.43 In a note furnished subsequently (21 February, :it04;, the

Ministry have stated as follows :
“The Provident Fund authoritics generally scek the imzasition of
maximum possible penallty in accordance with the penal, pro-

visions of the Act. The particulars of cases in wiich - jail

terms were demanded but no imprisonment was o vorded by

the Court is not readily available. However, thz numbcr

of cases which ended in conviction, acquittal etc. durinz the last

three ycars was as given below :

198081 198182 198283
(i) Conviction . . . 2,964 3,276 2754
(ii) Acquited . . . . 299 391 508
(iii) Withdrawn . A . 283 117 567
(iv) Dismissed/Discharged [ . 240 238 374

3,786 4,022 71,208
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6.44 In spite of launching prosecutions and taking other penal action
.against the defaulters, the arrears were mounting. Asked if it wag indicative
of failure of the system, the representative of the Ministry of Labour replied :

“Sir, it could be that the economy is in difficulty.”

6.45 The witness further stated :

“Sir there could be some cases of wilful default. In such cases
something drastic needs to be done but therc are many cases
where the persons are not really able t6 pay. In those cascs
if you take drastic action then many establishments will go
to the wall.”

6.46 The Ramanujam Committce had in paragraph 14.10 of the
Report made the following recommendation to provide for an independent
recovery machinery for recovery of outstanding dues :

“It is desirable for the E.P.F. Organisation to have its Recovery
Machinery. This will require appointment of an adequate
number of officers and field staffi and special training  will
have to be given to them for this purpose. A detailed
manual will have to be prcpared for use of Recovery Staff
who should also have the expertise to deal with legal objec-
tions.

It may therefore not be practicable for the EPF Organisation for
quite some time to set up an independent Recovery Machi-
nery. Meanwhile, - the recommendations made in paras 14.8
and 14.9 may be implcmented and Rcvenue Authorities may
be directed through State Governments to accord priority to
recovery of provident fund dues and to pass on the amounts
which may be recovered to the E.P.F. Organisation without
delay. The Revenue Authorities may also be directed through
the State Governments not to question the Recovery Certificat-
cs issued by the Regional Provident Fund Commissioners
but to proceed expeditiously with the Recovery on the
strength of the Certificates.”

6.47 The above recommendation has been rejected by Government.

6.48 The Committec desired to have the Ministry's assessment of
the efficacy of the provisions of various laws in respect of Provident Funds
under the Employees’ Provident Fund Schemc (both exempted and un-
exempted cstablishments) and those recognised under the Income-tax Act
in regard to : ,

(i) imposing civil and criminal consequences on defaults in mak-
ing prompt payments of povident fund contributions to the
Trustees/Commissioners ; and

4—14LSS /84 '
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“(ii) enforcmg recovery action for the recovery of arrear conatribu-
- tions in such- cases.
6 49 The Ministry of Finance have in a note stated :

“The offences committed by the employers of unexempted establish-
ment in the matter of payment of provident fund contribu-
tions, administrative charges or submission of the returns
prescribed under the EPF Scheme, 1952, the Employees’
Family Pension Scheme, 1971, and the EDLI Scheme,
1976, are punishable under Sections 14, 14A, 14AA, 14AB, .
14AC, and 14C of thc EPF and Miscellaneous Provisions
Act, 1952 read with paragraph 76 of the EPF Scheme,
1952 while the employcrs of exempted establishments are
punishable only under Scctions 14(1A) and 14(2A) of the
Act. The existing penal provisions are considered deficient to
the extent that their application to exemptcd cstablishments
is very restricted. The Government is, therefore, consider-
ing certain proposals for extending all the existing penai pro-
visions to the exempted cstablishments. Besides, it is observ-
cd that the Courts have becn generally letting off the
accused leniently in excrcise of the discretionary powers
vested in them under the existing provisions of the Law. The
courts are also liberally granting stay on recovery action ini-
tiated by the Provident Fund authorities even in cases where
the employers do not comply with their direction with regard
Yo payment of dues in suitable instalments.

Besides the penal provision of the EPF Act and the EPF Scheme,
an explanation was added to Section 405 IPC in 1973 so
as to specify that an employer who has deducted the employc-
es’ share of contribution from the wages of the workers but
not deposited the same into the provident fund shall be
deemed to have dishonestly used the amount of the sald con-
tribution in violation of direction of Law for the purpose of
Section 405 IPC.

Complaints in such cases are filed with the Police authorities
and these are required to be registered and processed by them
through the competent court. The Provident Fund authorities
are reported to be facing difficulties in some States in making
the Police authorities register the FIRs filed by them and having
the cases investigated by them. The matter is, however, being
taken up with the concerned States and it is hoped that the same
will be sorted out soon. Section 8 of the Agt provides for re-
covery of the arrears of Provident Fund dues in respect of un-
exemptoed establishment in the same manner as arrear of land
revenue. There is, however, no corresponding provision for
recovery of arrears in respect of exempted®establishments. The
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Government is, therefore, considering a proposal forbgrmné
for recovery of arrears in respect of exempted cstablis oS
also in the same manner as arrears of iand revenue. Further, o
revenue recovery certificatcs are at present executed through :
concerned District Collection Officer of the State Gwemm. ‘
These officers are burdened with similar demands from vaf:ioui
other agencies and take their own time to recover the Provi 'en
Fund dugs. With a view to overcome this problem, Ramanujam
Committee had recommended inter alia sctti.ng up of'a sc.paratlei
recovery machincry for the EPF Organisation. This will l:':ah
for specialised staff and other nccessary arrangcments, for_ \J “1:-1
long term preparation will have to be made. Meanwhx%e, t ef
State Governments have been requested to place the services Of
Tehsildars and other recovery staff at the disposal of the Provi-
dent Fund authoritics to exclusively deal with revenue recovery
cascs pertaining to the EPF- Organisation. The Tehsildars etc..
have alrcady started work in  Andhra Pradesh, Tamil Nadu,
Madhya Pradesh, Maharashtra, Kerala and Haryana.”

6.50 The Committec cnquired if in view of the growing magnitude of
arrears of provident fund contributions and the growing sickness of $ci2
of the defaulting cstablishments, any proposal was umder consideration of
the Government for creating an insurance fund, out of which provident fund
payment duc to employces could be sccurely” given. The Ministry of
Finance (Department of Revenue) have stated :

“The question of creating an insurance fund for payment of provident
fund money to the employees of the establishments, which
default in payment of the provident fund contribution has been
cngaging the attention of the Government for some time but no
concrete proposal has emerged so far. Meanwhile, the CBT has
recommended that in cases wherc the employees’ share of provi-
dent fund contribution is deducted from his wages but not
deposited with the Employees’ Provident Fund Organisation, the
amount so deducted may be paid to the employee or his depen-

~ dents from the Special Reserve Fund, when the final payment
becomes Jue, pending recovery from the employers. The
implementation of this recommendation would involve transfer
of funds from the Forfeiture Account to the Special Reserve
Fund, which is subject to approval of the Government. CPFC

has accordingly sent a proposal for transfer of Rupees 25 lakhs
to the Special Reserve Fund and the same is under consideration.”

6.51 The Committee are concerned over heavy EPF arrears. As on
31 Marck 1983, such arrears due from 6,797 unexempted establishments
amounted to Rs, 42.83 crores. The arrears due from 85 exempted and
reluxed establishments as on 31 December, 1982 amounted fo Rs. 23 8
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crores. The total amount of contributions due for credif to the Assam Ten
Plantation Provident Fund was Rs. 2.57 crores as on 31 March, 1983.
Two of the unexempted cstablishments had outstandings to the tune of
Rs. 5.35 crores and Rs. 5.89 crores and four others had outstanding dwe
ranging from Rs. 108.27 lakhs to Rs. 218.80 lakhs. A sum of over
- Rs. 24 crores is outstanding from unexempted establishments in two States
alone—Madhya Prudesh Rs. 15.23 crores and Maharashtra Rs. 9.36 crores
The year-wise break-up shows that Rs. 6.3 creres pertain to the year 1970-
71 and earlier years. ’

As regards arrears amounting to Rs. 23.8 crores due from exempted
establishments, the Committee find that arrears due from eight such estah-
lishments alone amount to a total of Rs. 11.29 crores; dues from each
ranging fromi Rs. 100.69 lakhs to Rs. 222.16 lakhs. The Committee
would like the Employees’ Provident Fund Organisation to take concerted
measures, under a time-bound programme, to recover the outstandings. In
particular, the Comnitiee suggest that a monitoring cell may be set up in
the EPF Organisation and in each Regional Provident Fund Commis-
sioner’s offices to pursue actively all cases wherein the arrears exceed
Rs. 51 lakhs.

6.52 The Committee find that among the list of exempted establish-
ments from whom arrears exceeding Rs. 10 lakhs are due is the Rajasthan
State Electricity Board, owing Rs. 30.09 lakhs and among unexempted
establishments is the Posi Graduate Instifute of Medical Education 2and
Research, Chandigarh, owing Rs. 204.15 lakhs. The maximum amouont of
outstandings under the Assam Tea Plantation Provident kund Scheme
adminisiered by the Government of Assam is against the Assam Tea Cor-
- poration Ltd.—a State Government undertaking, owing Rs. 137.78 lakhs.
The Committee feel that recovery in these cases should not pose any parti-
calar difficuliy. With a view to liquidating arrears in these cases as also
arrears against oiher State /Union Territory undertakings or institutions, the
Committee desire that the Ministry of Labour should take up the maiter
direct with the State Governments/Union Territory Administrations

concerned.

6.53.The Commiitee note that wnder the existing provisions of the
Emgioyees’ Provident Fund Act, 1952, the Provident Fund authorities
are not empowered to levy damages for non-fransfer of contributions by
employers of exempted establishments to the Board of Trustees. Alse,
there is on provision for recovery of outstandings from the exempted estab-
lishments in the same manner as arreans of land revenue on the lines pres-
cribed for unexempted establishments under Section 8 of the Act. In the
circumstaiices, the only course open for the EPF Organisation is to issge
show-cause notices for withdrawal of exemption in terms of Section 14 (2A)
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of the Act and this has been done in the case of a substantial number of
defsulters.

The Committee (1978-79) in paragraph 122 of their 110th Report
(Sixtk Lok Sabhs), as reiterated in paragraph 1.14 of their 21st Report
(1980-81), had stressed the need for amendment to Sections 14 and 14-B
50 28 to bring exempted establishments on a par with unexempted establish-
ments in these respects. Although a period of five years has since elapsed,
the proposed amendments are yet to be brought before Parliament. The
Committee have now been informed that Government are comsidering a
proposal to empower the Provident Fund authorities to levy damages on
the exempted establishments as also to provide for recovery of arrears in
respect of such establishments as arrears of land revenue. The Committee
deplore the delay in taking a decision in the matter. The desire that neces-
sary amendments suggested by the Committee should be brought before
Parliament without any further delay. .

6.54 As already stated in an earlier part of the Report, the existing
penal provisions of the Act also do not apply to the Trustees of the exemp-
ted estsblishments for their failure to adhere to the prescribed investment
pattern. The cumulative effect of these laccunae persisting over the years is
that the arrears against exempted establishments have started mounting.
As against arrears of Rs. 10.76 crores as on 31-3-1978. the arrears against
such establishments stood at Rs. 23.8 crores as on 31-12-1982., The Com-
mittee desire that all the existing penal provisions applicable to unexempted
establishments should be extended to the exempted establishments as well.
‘The scope of Sections 8, 14, 14A, 14AA, 14AB, 14AC, and 14C of the Act
read with paragraph 76 of the Employees Provident Fund Scheme, 1952
should be widened so as to cover the offences committed by the employers
of exempted establishments.

6.55 The Committee would also like Goverament to take prompt action
for transfer of securities held by exempted establishments consequent on
cancellation of their exemption. Government should also examine the feasi-
bility of making a specific provision in the Act to providc for recovery of
arrears of all dues from the establishments whose exemptions are cancelled.

6.66. The Committee find that in terms of Section 8 of the EPF Act,
1952, Revenue Recovery certificates are at present executed through the con-
cermed District Collection Officers of State Governments. These officers
are burdened with similar demands from various other agencies and take
their own time to recover the provident fund dues. With a view to over-
come this problem, Ramanujam Committee had inter alia recommended
setting up of a separate recovery machinery for the EPF Organisation. The
Committee find that this recommendation of the Ramanujam Committee has
been rejected by Government. Mounting arrears of Provident Fund contri-
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butions on ‘the onc hand and the ever-expanding scope and coverage of
the scheme on the other makes it all the more imperstive that the EPF,
Organisation should be equipped with its own recovery machinery. While
initially only six industries were brought within the purview of the Act, the
scope has now been expanded to cover 173 industries/classes of establish-
ments. Further extension to other industries/classes of establishments is
under consideration of Government. The application of the Act may be
extended to establishments employing even less than 20 persons, or evea to
employees whose monthly wages exceed Rs. 1600/-. In view of the fore-
going, the Committee would like Government to re-consider the question of
the E.P.F. Organisation having a separate recovery machinery of its own. It
could be on the lines of Tax Recovery Officers under the Income-tax Act.

6.67 The Committee have been informed that pending setting up of a
separate recovery machinery of the EPF Organisation, State Governments
have been requested to place the services of the Tebsildars and other recovery
staff at the disposal of the Provident Fund authorities to exclusively deal
with recovery cases pertaining to the EPF Organisation. The Committee
have been informed that Tehsildars etc., to deal exclusively with the re-
covery cases of the E.P.F. Organisation, have already started workimg in
Andhra Pradesh, Tamil Nadu, Madhya Pradesh, Maharashtra, Kerala and
Haryana. The Committee desire that early steps should be taken to detail
such Tehsildans in other States also, to which the EPF Act extends.

6.68 The Committee have beerr informed that Government have mot
agreed to the suggestion that ‘no P.F. dues certificate’ may he insisted uwpon
from the companies before loans and advances are given to them., The
Committee would like Government to re-consider the matter. Similaxly.
Government may also examine whether production of such certificates may
also be insisted upon under the Companies Act in case of such companies
as contemplate to issue bonus shares and declare huge dividends.

6.69 The Committee find that the scope of coverage of EPF Act is very
wide. The General Provident Fund/Contributory Provident Fund Rules of
Govermnent are also coverable under the EPF & Misc. Provisions Act.
The Provident Fund set up under other Central and State statutes, c.g..
Provident Funds under the Universities Act, All India Institute of Medical
Sciences Act, Post-Graduate Institute of Medical Sciences etc. are also
coverable by application under the EPF Act. The Committee have been
informed that with a view to avoid conflict in application of the provisions
of the two sets of laws/rules, Government are now considering a proposal
to exclude all departmental undertakings as also establishments which kave
set up provident funds of their own under a separate statute, such as Uni-
versities etc. from the purview of the Employees Provident Fund Act.

The Commiittee consider that such a step would be in the right direction
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and would allow the EPF Organisation to concentrate more on non-
government establishments. This measure should be taken early.

6.70 . The Employees’ Provident Fund scheme is a statutory one, The
employees have no option, but to allow deductions to he made from their
wages for conftributions to the provident fund trusting that their savings
would be safe and secure in the hands of the Provident Fund Organisation.
The Organisation has, therefore, a special responsibility to ensure security
of the contributions in cases where the employers persistently defsult in
payment. On Committee’s enquiring if Government favoured the proposal
to create an insurance fund to take care of such eventualities, the Minisfry
have indicated that no concrete proposal has emerged so far, though the
question of creating an insurance fund has been engaging the attention of
the Govt. for some time. Meanwhile, the Central Board of Trustees bhas
recommended that in cases where the employee’s share of provident fand
contribution is deducted from his wages but not deposited with the EPF
Organisation, the amount so deducted may be paid to the employee or his
dependents from the Special Reserve Fund, when the final payment be-
comes due, pending recovery from the employers. The implementation of
this recommendation would involve transfer of funds from the Forfeiture
Account to the Special Reserve Fund, which is subject to approval of the
Government. The Committee have heen informed that the Central Provi-
dent Fund Commiissioner has sent a proposal for transfer of rupees twenty-
five lakhs to the Special Reserve Fund and the same is under consideration.
If such a proposal materialises, steps will necessarily have to be taken to en-
sure that the basic money provided for the proposed revolving fund is re-
imbursed by effecting prompt recovery from the defaulting employers. The
Committee will like to be informed of the decision taken by Government in
the matter. The Committee would also like to be informed of the decision
taken by Government on the proposal to constitute an insurance fund.

6.71 The Committee find that the number of prosecution cases filed

under Section 14 of the EPF Act during the years 1980-81 to 1982-83 was
6,229, 7,161 and 5,069 respectively and those disposed of were 3,786, 4,022
and 4,983 respectively. The number of cases pending at the end of the
years 1980-81, 1981-82 and 1982-83 was 28,295, 31,434 and 31,520
The pendency at the beginning of the year 1982-83 was 31,434 and at the
end of the year 31,520. The number of cases which ended in conviction
during the years 1980-81 to 182-83 was 2,964, 3.276 and 2.754 respec-
fively whereas those acquitted, withdrawn or dismissed/discharged were
822, 746 and 1,449 respectively. The Committee would like Government
to consider the feasibility of setting up Sepecial Courts for trial of Provident
Fund cases in States where the volume of work so justifies. However, the
criminal cases under Section 406/409 IPC should continue to be tried by
.criminal courts having jurisdiction. The Committee also desire that applica-
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sions for vacation of say whenever granted should invariably be filed within-
the time limit. Provisions for attachment of immovable assets and fummish--

ing of security bonds may also be resorted to more vigorously in case of
wilful defaults.

NEw DELHI SUNIL MAITRA
April 9, 1984 Chairman
Chaitra 20, 1906 (Saka) Public Accounts Committee



APPENDICES

51-52



APPENDIX 1

List of cases where the amount due from exempted establishments exceed Rs. 10 lakhs
and above as on 31-12-1982 (vide paragraph 6-28)

NN DN -

Amount

Rajasthan State Electricity Board 30-09
Allexandra Jute Mills 37-34
M/s Kalvin Jute Co, Lid. 14711
M/s Khardah Co. Ltd. 27-70
M/s Megna Mills Ltd. 22216
M/s Shrec Ambica Jute Mills 10507
M/s Dalhousie Jute Co. Lid. 11-57
M/s Eastern Mfg. Co. Ltd. 55-1%
M/s North Brook Jute Co. Ltd. 116-02
M/s Empire Jutc Co. Lid. 10688
M/s Naskarpara J8ic Mills 32.60
M/s Shree Gouri Sankar Jute . 76 -00
M/s Westing House Sexby Farmer Lid. 10-51
M/sBumn & Co. Ltd. . . 6667
M/s Indian Standard Wagon Co. 1. 1d. 36-58
M/s Bengal Potteries Ltd. 74-34

M/s MohiniMills Ltd. 4981,
M/s India Paper Pulp Co. Lid. 60-34
M/s Beni Lid. 1914
M/s Bird & Co. 11-11
M/s Hooghly Docking (o le 36-30
M/s Aluminium Manufacturing Co. Ltd. . 13-52
M/s B.B.J. Construction Co. Ltd. 12-84
M/s Gouripore Co. Lid. 158 -67
. M/s Budge Budge Co. Ltd. 58-38
M/s Barangar Jute Factory Company le 7601
M/s Howrah Mill Company Ltd. 3162
M/s KalyaniSpinning Mills Ltd. . . 46 -40
M/s Kankinarah Co. Ltd. 64-31
M/s Naihatilute Co. Ltd. 4004
M/s New Central Jute Mills Ltd. 17279
. M/s Victoria Jute Mill 39 -0%
M/s. The Angus Jute Co. 34.25
M/s. Shyamagar Jute Fy. Co. Lud. . 37.15
M/s Western India Spinning & Mfg. Co. Ltd. 20-73
M/s Model Mills Ltd. . . 10-47
M/s Travancore Rayons Ltd. . 21-36
M/s K.S.R.T.C. . 100 -69
M/s Motipur Sugar Factary 21-33
M/s Ncw Paper & Pubhcalxon (P) Ltd 12 55
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List showing the details of unexempted establishments which are in arrearsof Rs. § lakhs
and above as on 1st March, 1983
(vide paragraph 6-31)

S. Nzme of the Establisl mont ' - Amountin
No. arrears
(Rupees in lakhs)
(1) (2) ) ()]
ANDHRA PRADESH
1. Tirupathi Cotton Mills Ranigunta Chittor . . . . . 543
2. M/s Azam Jahi Mills Ltd. . . . . . . . 27-76
3. M/s Nalimarla Jute Mills Co., Vnzag . .o C e . 888
4207
NORTH EASTERN REGION
1. P.W.D. Mechanical Workshop, Gauhati . . 722
BIHAR
1. M/s National Jute Mfg. Corporation Ltd., Unit R.B.H.M., Katihar . 4875
2. M/s Katihar Jute Mills, Katihar . . . 62-31
3. M/s Domchanchi Main Mica Factory of CNI Domchanch . . 9-58
4., M/s Bihar Sugar Works, Pachruhi . . . . . 11-40
5. M/s Bihar State Sugar Corporation Ltd., Unit Goraul . . . 952
6. M/s Reliance Fircbricks & Pottery Co, Ltd Dhanbad . . . 18-89
7. M/s Katras Ceramics & Refractory (P) Ltd., Dhanbad . . . 6-18
3. M/s Pradip Lamp Works, Patna . . . . . . 9.1t
9. M/s Bihar Cotton Mills Ltd., Phulwansham v e . . 7-59
10, M/s Bihar State Co-op. Bank Ltd., Patna . . . . . 5010
233-33
DELHI
1. M/s Samachar Bharti, New Dclhi . . . . 706
2. M/s Hindus!an Samachar Co-op. Society Ltd., New Dclhn . . 822
3. M/s Associated Journals Ltd. (National Herald) New Dclhi . . 1139
4. M/s Sahara Deposit and Investt. (P) Ltd., (DL-6527) X . . 9-.57
’ 36-24
GUJARAT
1. MJ/s Keshariya Investment Ltd., Baroda (Priya Laxmi Ltd.,) Baroda . 2207
2. M/s The Manekchowk & Ahmedabad Mfg. Co. Ltd., Ahmedabad . 18 -68
3. M/s Jehangir Vakil Mills Co. Ltd., Bhavnagar . . . . 5-41
4. M/s Bhalakia Mills Co.; Ltd., Ahmedabad . . . . . 6-17
5. Mj/s The Commercials Mills 1td., Ahmedabad . . . . 9-52
6. MJs The Central Pulp Mills Ltd., Songadh . . . . . 1356
69 -41
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b))

(€))
KARNATAKA _

1. Metro Mellcable Mfgs., Bangalore . 581
2. Nippon Electronics, Bangalore 5-14
3. Shankar Textile Mills, Davanagare . 964
4. Mahadeva Textile Mills, Bangalore . . 702
5. Bellary Spinning & Weaving Mills, Bellary 632

3393

KERALA

1. M/s Ponmudi Tea Factory & Estate, Trivandrum . 761
2. M/s Alagappa Textile, Cochin . . . . . 917
3. M/s A.S. Mohammed Kutty Co. Palghat . . . . 658
4. M/s Kerala Ceramics & Tiles, Feroka . . . 689
5. M/s Kerala Ceramics, Feroka . . . . 864
6. M/s Malabar Motor Transport Co-op., Socwt) Cahcut . . . 7.38

7. M/s Government Dry Stock Farm, Punalur . . . . 5-31

51-60
MADHYA PRADESH B

1. M/s Indore Malwa United Mills, Indore . . . 9917
2. M/s Kalyanmal Mills, Indore . . . 33-80
3. M/s Swadeshi Cotton & Flour Mills, Indore 4745
4. M/s Hira Mills, Ujjain . 2109
5. M/s Bengal Nagpur Cotton Mills, Rajanandgaon . . . 1692
6. M/s New Bhopal Textile, Bhopal . . . . . . 2364
7. M/s Indore Textile Ltd., Ujjain . . . . . . 16-73
8. M/s Hope Textile Ltd., Indore . . . 53505
9, M/s Binod Mills Co. Ltd., Ujjain . . 58934
10. M/s Bimal Mills Co. Ltd., Ujjain 94 -70
11. M/s Bilaspur Spn. Mills Industries Ltd. . . . 723
12. M/s J.B. Mangharam & Co. Pvt. Ltd., Gwalxor . . . 1079
13. M/s Sound Zweired Union Pvt. Ltd., Gwalior . . . . 563
14, M/s Jaora Sugar Mills, Jaora . . . . . . 2171

152325

MAHARASHTRA

1. Hindustan Wire Netting Co., Thane . . . . 685
2. Hind Cytle Ltd. . . . 108 -87
3. Mj/s Universal Mechanu.al Works . 6-58
4, M)/s Ogale Glass Works, Satara . . . . 2939
5. M/s Globe Auto Elect. Ltd., Mulund, Bombay . . . 767
6. M/s Jaifabs Textiles Mills, Bombay . . . . . 1025
7. M/s Solapur Spg. & Wvg. Mills Solapur . . 4016
8. M/s ShriShakti Mills, Bombay . . . . 7-59
9. M/s Nanded Textile Mills, Nanded . . . . 6 ‘81
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4] ¢3)] (&)}
10. M/s Saksaria Cotton Mills . . . . . . . . 1812
11. M/s New Kaiser-I-Hind Milis . . . . . . . . 16-43
12, M/s Digvijay Textile Mills . . . . . . . . 1355
13. M/sIndia United Mills . . . . . . . . . 218. 80
14. M/s Bharat Textile Mills . . . . . . . . 15-01
15. M/s Dhula Textile Mills, Dhule .o ) ; . . . 780
16. M/s Bradbury Mills Ltd. Bombay . . . ) . . . 203 -21
17. M/s Phoenix Mills Ltd., Bombay-13 . . . . . ; 70 -87
18. M)/s Esskay Dyg. & Fig. Works, Thane . . . . . . 1101
19. Mj/s Shrec Krishna Woollen Mills Ltd.. Bombay-78 . . . . 7-59
20. Mj/s New India Rayon Mills Ltd., Bombay-13 . ) . ) ) 20-70
21. M/s Shree Sitaram Mills Ltd., Bombay . . ) . . . 7256
22. M/sEllora Silk Mills . . . ; . . . . . 1469
23. M/s Shivraj Fine Art Litho Works . ; . . . 1124
24: M/s. Marathwada Sahakari Sakhar, Karkhhana ) L . -5.46
25. M/s. Timblo [P] Ltd.Goa. . . . . . ) . : 5-56

T 93617
ORISSA

1. Orissa Textile Mills Ltd., Cuttack . . . . 19 -98.

2. Orissa Road Transport Corporation Ltd., Berhampun . . . 1035

3. Bisra Stone & Lime Co. Ltd., Sundergarh . . . . . 20-25

4. Indian Refractory Works. Rourkela . . . . . . . 563

56-21
PUNJAB

1. M/s Post Graduate Institute of Medical Education and Rescarch,

Chandigath . . . . . . . . . . . 20415
HARYANA

1. M/s Gedore Tools India Ltd., Faridabad . . . . . . 1973

2. M/s Usha Spinning and Weaving Mills, Faridabad . . . . 17-78

3. Mifs Prestolite of India Ltd., Faridabad . . . . . . 6-75

4, Bharat Carpets Ltd., Fandabad . . . . . . 9-68

5. M/s Anand Synthetics Ltd., Faridabad . . . . . . 532

59 26

RAJASTHAN
1. M/s Jaipur Spinning & Weaving Milis Lid., Jaipur . . . . 1724
2. M/s Mewar Textile Mills Ltd., Bhilwara . . . . . . 10-07

27-31
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TAMIL NADU
1. M/s Kaleswarah Mills Ltd,, Coimbatore . . . . L4 . 13-36
2. Mj/s Somasundaram Mills (P) Ltd,, Coimbatore . . 2660
3. M/s The Coimbatore Spg. & Wvg. Co. Ltd., Coimbatore 895
4. M/s Pankaja Mills Ltd., Coimbatore. ... . 7-51
5. M/s The Bharathy Milis Ltd., Pondicherry 2162
6. M/s The Vasantha Mills Ltd., Coimbatore . 1249
7. M/s Sri Ramalinga Choodambigai Mills Ltd. T:ruppur-z 6-80
8. M/s Sri Mahalakshmi Textile Mills, Madhurai 36-38
9. M/s Tiruppur Textiles Ltd., Coimbatore 525
10. M/s Kasthuri Mills Ltd., Coimbatore 847
11, M/s Kadri Mills Ltd., Coimbatore-16 8-90
12.  M/s Jayalakshmi Miils Pvt. Ltd., Coimbatore 5-98
13. M/s Janardhana Mills (P} Ltd., Coimbatore 1245
14, M/s Pilot Pen Co. (India) Pvt. Lid., Madras 12-18
15, M/s Textool & Co. Ltd., Coimbatore . 10-40
16. M/s Madras Machine Tools Ltd., Coimbatore . 691
17. M/s Chitram & Co., Madras-15 5-31
18. M/s Krishna Mines, Tirunelveli 5-78
19. M/s Tamilnadu Magnesite Products Ltd., Salem-? 17-38
20. My/s Sudarsan Finance Corporation, Madras-86 15-83
248 -63
UTTAR PRADESH
1. M/s Seksaria Sugar Mills, Gonda 1717
2. M/s Laxmi Devi Sugar Mills, Deoria . 23-82
3. M/s U.P. State Sugar Corporation, Barabanki . 5-19
4. M/s Mahabir Sugar Mills, Goarkhpur 1985
5. M/s U.P. State Sugar Corporation, Behraich . 2406
6. M/s U.P. State Sugar Corporation, Barabanki . 12-98
7. M/s Victoria Mills, Kanpur . . 4565
8. M/s Swadeshy Cotton Mills, Kanpur 43 95
9. M/s Laxmi Rattan Cotton Mills, Kanpur 31-43
10. Mj/s Atherton Waste & Co., Kanpur 43 95
11. M/s Associated Journals Ltd., Lucknow . 8-58
12. M/s Bijli Cotton Mills, Hathras, Aligarh . . . . 1599
13. M/s H.R. Sugar Factory, Bareilly . . . . . . 28 +41
14. M/s Tiger Locks Ltd., Aligarh . . . . . 5-21
15. M/s Ajudhia Sugar Mills, Moradabad . . . . . 10-53
16. M/s Tiger Hardware & Tools Ltd., Aligath . . . . 12-18
17. M/s Tiger Products (P) Ltd., Aligarh . . . . 707
18. M/s Meerut Straw Board Mills, Meerut . . . . . 5-48
19. M/s LK. Textiles, Saharanpur . . . 589
20. M/s Electricity Distribution Division, Paun Garh“ “‘ 22-80
21. M/s Jaswant Sugar Mills Meerut 2595
22. M/s Pandit Ji Sugar Mills and Gcneral Mllls Bulandshahar 1818
23. M/s Nawabganj Sugar Mills, Gonda. . . 90 -87
24. M/s Amritsar Sugar Mills, Muzaffarnagar . 597

—— - — s iy e v
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WEST BENGAL
1. M/s Bertrams Scott, 24 Parganas . . . . . . . 1877
2. M/s Bird & Co., Calcutta . . . . . . . §-21
3. M/s Canton Carpentary Works, Calcutta . . . . . . 14 98
4. M/s Chains India (P) Ltd., Caloutta . .o . .. . 508
5. M/s Carter Pooler & Co., Calcutta . . . . . . . 2417
+6.  M/s Electrical Industries Corp., Calcutta . . . . . 6-31
7. M/s East India Industries, 24-Parganas . . . . . 5-43
8. M/s Howrah Iron & Steel Works (P) Ltd, Howrah . . . . 5-51
9, M/s India Capacitors, Calcutta . . . . . . . 692
10. M/s Poddar Sanitary Works, Calcutta . . . . . . 574
11. M]s Port Engg. Works, Howrah . . . . . . . 1455
12. M/s Precision Industries (P) LAd., . . . . . . . 531
13. M/s Shalimar Works, Howrah . . . . . . ‘ 1338
14, M/s Sur & Co., Calcutta . . .. . . 511
15. M/s Wire Machinery Mfg. Co., Ltd 24-Parganas . . . . 5-40
16. M/s Arati Cotton Mills, Howrah . . . . . . . 5-18
17. M/s Bangeswari Cotton Mills, Howrah . . . . . 982
18. M/s Bengal Fine Spinning & Weaving Mills, }Iooghly . . . 1199
19, M/s Bengal Luxmi Cotton Mills, Hooghly. . . . . . 32401
20. M/s Bangadaya Cotton Mills, 24-Parganas . . . . . 1415
21. M/s Laxmi Narayan Cotton Milis, Hooghly . . . . . 2822
22. M/s Rampooria Cotton Mills, Hooghly . . . . . . $3-78
23, M/s Sree Mahalaxmi Cotton Mills , . . . } . . 24 05

24, M/s Central Cotton Mills . . . . . . . . 2203
25. « M/s Ambaria Tea Estate, Jalpaiguri . . . . . . 676
26. M/s Dem Dima Tea Bstate, Jalpaiguri . . . ‘ . v 871

27. M/s Hills Tea Estate, Darjeeling . e e . . 6 45
28. M/s Kerala Valley Tea Estate, Jalpaiguri . . . . . . 375
29. M/s Looksan Tea Estate, Jalpaiguri . . . . . . 7-44
30. M/s Majherdabri Tea Estate, Jalpaiguri . . . . . 1586
31. M/s Meechpara Tea Estate, Jalpaiguri . . . . . . 524
32. M/s Pashok Tea Estate, Darjecling , . . . . ¥-18
33. M/s Potong Tea Estate, Darjeeling . ] . . . . . 574
_34. M/s Sarugaon Tea Estate, Jalpaiguri. . . . . 1050
35. M/s India Rubber Mfg. Ltd., Howrah . . . . . . 6-06
36. M/s National Iron & Steel Co. Ltd., Howrah . . . . 24 69

“37. M/s Bharat Jute Mills, Howrah

. . . . . 3281
38. /s Krishna Silicate & Glass Works, Calcutta . . . . 6-23
39 Mls Allied Resin & Chemicals, Calcutta . . . . . 5-55

30~ M/s Bharat Overseas (P) Ltd., Calcutta . .

. . T 190

53947
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APPENDIX I
m:
(Vide Introduction)
Conclusions and Recommendations

v8/8871 p1—¢

SL Para .. Ministry/Department Recommendation
No. No.
1 2 3 4
R 1.23 Finance Section 37 of the Income-tax Act, 1961 provides that any expendi-_
(Revenue) ture, which is not in the nature of capital expendiiu:e o1 perscnal

expenses of the assessee, laid out or expended wholly or exclusively
for the purposes of the business or profession shall be allowed
in computing the income chargeable under the head ‘‘Profits
and gains of business or profession’ i.e., business inccme. However
in the account of an assessee company relevani to the assessment year
1978-79, a sum of Rs. 1,36,143 debited to the profit and loss account
as interest on account of the payment made to the Commissioner of
Provident Fund for failure to deposit the contribution to the provident
fund in time was deducted by the Income-tax Officer in computing the
company’s total income. This was objected to by Audit. Their
view was that the interest of Rs. 1,36,143 comprised ‘damages’ levied
under Section 14-B of the Employees’ Provident Fund and miscel-
laneous Provisions Act, 1952 for delayed payment of provident fund

6S



4

1.24

(Finance Revenue)

contributions. As it has been judicially held that penalities
incurred for non-compliance with the provisions of any law being
not expenditure incurred in the exigencies of business are not
allowable as deductible expenditure under Section 36(1) (iv)

" of the Income-tax Act, 1961, the interest of Rs. 1,36,143 was mot

allowable as deductible expenditure. Although the Audit objection
was not accepted by the Department, to safeguard revenue, the
Commissioner of Incometax directed the LT.O.under Section
263 of the Income-tax Act, 1961 to re-determine the total income by
disallowing the sum levied as damages. Effect to this order
was given by the LT.O. in February, 1983. The Committee
have been informed that the assessee has filed an appeal to the
Income-tax Appellate Tribunal on 24-1-83 against the order of the
Commissioner of Income-tax under Section 263 of the Income-
tax Act and the appeal is pending. The Committee wouldlike to
be appraised of the outcome of the appeal.-

The Committee note that while not accepting the Audit objection
the Ministry of Finance had stated thatin the absence of any modi-
fication of Section 14-B of the Employees’ Provident Fund
and Micellaneous Provisions Act, 1952, the present provisiors, as
they stand, cannot be construed to mean that the assessee had
paid a penalty violating any statutory provisions. The Committee
note that this stand of the Ministry of Finance is different from the
stand the CBDT had earlier takenin several cases before High Courts

09
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wherein they had contended that the damages paid by an assessee
under Section 14-B of the Employees’ Provident Fund Act for non-
payment of contributions to the provident Funds constituted dama-
ges not allowable as business expense under Section 37 of the lncome
Tax Act, 1961. The Board’s contention was accepted by the
High Courts and the damages paid by the assessees were not
allowed while computing business income. The explanation of the
Ministry for the change in their stand is that in the Mahalaxmi
Sugar Mills Ltd. versus Commissioner of Income-tax, Delhi (123
ITR 429 dated 9th April, 1980), the Supreme Court had held that
interest payable on arrears of cess under the Uttar Pradesh Sugar-
cane Cess Act, 1956 was in the nature of compensation. paid to
the Government for delay in the payment of cess and hence an
allowable expenditure. The Supreme Court had also held that
the interest levied under the Cess Act was not 4 penalty and that
the liability to pay interest was as certain as the lizbility to pay
cess; as soon as the prescribed date is crossed without payment of the
cess, interest begins to accrue. The Committee observe that the
reason given by the Supreme Court for not treating interest levied
under the Uttar Pradesh Sugarcane Cess Act as penalty was that
a separate provision for penalty existed in that Ac). However,
Section 14-B of the Employees’ Provident Fund Act, 1952 speci-
fically refers to payment of, damages. Also, the extgnt of levy is left
to the discretion of the Central Provident Fund Commissioner. In view
of this, the damages payable under Section 14-B of the Employees’
Provident Fund Act, 1952 do not seem to the on all fours with the
interest payable on arrears of cess under the Uttar Pradesh Sugarcane

19
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2.9

Finance (Revenue)

Cess Act, 1956. In fact, the Supreme Court, in Organic Chemical
Industries and another versus Union of India and others (55 FIR
283), hcld that damages, as imposed by Section 14-B include
a punitive sum quantified according to the circumstanccs of the case
However, in order to set the matter beyond any margin of doubt, the
Committec.will like Government to consider the feasibility of making
an amendment in the Employecs’ Provident Fund Act, 1952 to

bring out unambiguously the penal naturc of the damages levicd un-
der Section 14-B thereof.

Section 14-B of the Employees’ Provident Fund and Miscel-
laneous Provisions Act, 1952, at present provides for recovery of
damages not exceeding the amount of arrears. As the applicztion
of the existing table of damages prescribed by the Central Bozard of
Trustees of the Employees’ Pravident Fund was giving rise to
many difficulties, it has been replaced by guidelines* according to
which damages may be levied at a rate of 25% per annum on be-
lated remittances, subject to the condition that the total amount of
damages would not exceed the actual amount of arrears. Since,
however, the levy of damages is a judicial process the discretion of
the Regional Commissioners in that regard remains unaffected: The
revised administrative direction is applicable to defaults arising
after October, 1982. The Committec have been informed that the
proposal for amendment of Section 14B of the EPF and Miscel-

9
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Finance (Revenue)

Finance (Revenue)

laneous Provisions Act 1952, is included in the current bateh of |
amendments to the Act, whichis now at an advanced stage. .

This matter is pending for to long. The Ministry of Labouy
had informed the Committee as for back as in September, 1979 in
response to an earlier recommendation containcd in paragraph 124
of the Committees’ 110th Report (1978-79) (6th Lok Sabha) thai
the existing provisions would be modificd so as to fix in the Act
itself the percentage of penal interest to be recovered in proportion
to the period of delay and the amount of arrears. The Committee
desire that an amendment to Section 14-B of the Provident Fund Act
to the above effect should be brought before Parliament without a.ny_
further loss of time.

\

In paragraph 28 of their 110th Report (6th Lok Sabha) the Com~
mittee (1978-79) had recommended that the procedure for dealing
with applications for recognition of varicus funds should be stream-
lines so as to ensure that any application for recognition is disposed
of within three months of the receipt thereof. The Central Board
of Direct Taxes issued instruction No. 1190 dated 28th June, 1978
to the effect that all applications for recognition of provident fund,
superannuation/gratuity fund must invariably be disposed of within
three months of the receipt thereof. In the same circular;'thé
Commissioners of Income tax were directed to ensure disposal of
all the applications received before 1 April, 1978 by 30 September,

-1978. The Committee, however, notice from the table of year-wise:

pendency that out of a total of 315 pending applications as on 31-3-83,

207 pertained to the financial year 1981-82 and earlier years. Of

~99
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these 31 applications were received in or before the financial year
1977-78. The main reason for pendency, according to the Depant-
ment is non-cooperation/delzy on the part of the trustces of the Pro»
vident Funds in furnishing the required information. The Commite
tee have been informed that the Commissicrers have been réquested
to review all cases pending for over an year, as also to adhete to thé
time schedule of disposing of the applications within three moiths of
the filing thereof. R

The Committee find that during oral evidence it was statedl_ that
once an application went to the Commissioncr for recognition, than
practically all the employees get the benefit. However, frofn the
written reply of the Ministry of Finance (Department of Revénue)
it would appear that under Section 80-C of the Act while com putir
taxable income of salaried group specified deductions are allowed
at source for payments towards contributions to recognised provideng
funds. It is not clear wheather under the law, the employees would
be entitled to the deduction once an application for recognitionis made
So far as employers’ contribution is concerned, the deduction admls-
sible under Section 36(1) (iv) was on mercantile basis upto asaess-
ment year 1983-84. The Chairman, C.B.D.T. informed the Committee,.
during evidence that the relevant provision had been amended from
this year and accordingly contribution unless actually made ovd‘
does not qualify as a business deduction. Section 43B introduced
with effect from 1-4-1984 provides that deduction im .respect of
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Finance (Revenue)

any sum payable by the assessee as an employer by way of
contribution to any provident fund shall be allowed only in
computing the income of that previous year in which such sum is
actually paid by him. The Committee observe that to an extent
the purpose has been achieved. The Committee however desire that
Government should consider making a statutory provision to dispose
of all applications for recognition within three months of the receipt
thereof. Thisis necessaryin view of the fact that the repeatcd instruc-
tions issued by the Central Board of Direct Taxes are not beingimple-
mented. In the meanwhile, the Committee desire, effective steps

. should be taken by the C.B.D.T. to ensure that the time-limit of three
months for recognition of provident funds is strictly adhered to by

the Commissioners of Income-tax. Instructions should also be issued
to be Income-tax Officers/Inspecting Assistant Commissioners to fur-
nish requisite reports to the Commissioners of Income-tax expedi-
tiously.

The Fourth Schedule to Income-tax Act, 1961 provides for recog-
nition of Provident Funds. It also provides for de-recognition
of Provident Funds, if the prescribed conditions are not satisfied.
The Act, however, docs not provide for any penalty for viola-
tion of the conditions of recognition. The order withdrawing
rccognition takes effect from the date on which it is made.
Since de-recognition has only a future effect, irregular deductions
claimed and allowed in the past do not stand affected as a
result thercof. The Committee (1978-79) had, in paragraph 128
of their 110th Report (Sixth Lok Sabha), recommended that
with a view to providing a deterrent to unscrupulous employers

<9
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who may be tempted to misuse the employees provident fund
contributions, the Income-tax Act should also provide for some
form of penalty including prosecution to be launched against
the employers in the event of breach of terms of recognition.
The Committee were informed in February 1980 that the above

recommendation of the Committee was under consideraticn of

Government along with a similar recommendation made by the Chok-
shi Committee.

The Committee have now beeninformed that the files of the Central
Board of Direct Taxes relating to the recommendations of the
Chokshi Committee were sent to the Fconomic Administrative
Reforms Commission and thata final decision on the subject
will be taken by Government in the light of the recommenda-
. tions of the Economic Administration Reforms Commission.
If these recommendations are accepted, these will be implemented
through a comprehensive Amendment Bill. The Committees are
concerned to note that although a period of five years has
elapsed since the Committee had desired Government to move
for an amendment of the Incomet-tax Act so as to provide for
a penalty on an employer in the event of a breach of terms
of recognition of the provident fund, a decision is yet to be
taken by Government. The result is that there is still no deter-
rent to an unscrupulous employer who may misuse the employees’
provident fund contributions. During evidence, the Committee

-2
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desired to know which Department is to prosecute an employer
who fails-to deposit the employees’ contributions. The Chairman,
C.B.D.T. stated, “l suppose it will come under the Companies
Law and not with us.” This shows how uncertain the position at
present is. In view of this, the Committee consider it all the more
essential that the proposed amendment is brought before Parliament
without any further delay.

Rule 74(1) of the Income-tax Rules prescribes that the accounts
of Provident Funds shcll be prepared at intervals of not more
than 12 months. Rule 12(2) of Part ‘A’ of the Fourth Schedule
to the Income tax Act, 1961 lays down that the accounts shall be
open to inspection at all reasonable times by the Income-tax
authorities. In paragraph 126 of their 110th Report (Sixth Lok
Sabha), the @Gommittee (1978-79) had recommendecd that the
accounts of recognised provident funds should be inspected at
fixed intervals to see that such funds are not put to any misuse
by unscrupulous employers. As the benefits by way of tax relief
which flow from the recognition of a provident fund are substantial,
the Central Board of Direct Taxes issued instructions to the Commis~
sioners of Income tax in December 1971 to the effect that verification
of accounts of recognised providcnt furnds should be done every
alternate year in Bombay and Calcutta charges and once in
every four years in other charges. The Committee, however,
regret to find that while the total number of recognised provi-
dent funds as on 1 April, 1983 was 5,257, annual inspections
carried out during the years 1980-81, 1981-82 and 1982-83 covered
418, 1033 and 425 funds respectively. The number of income-tax
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returns called for during the financial years 1979-80 to 1982-83
ranged between 151 and 176 per year.

The Member, C.B.D.T. conceded during cvidence that “it is
low priority item of work” and that “many of the Commissioners
have not followed the Board's instructions”. Lack of monitor-
ing of funds has been admitted by the Chairman, Central Board
of Direct Taxes. It seems that except for some of thc recognis~
ed funds which are also exempted establishments, there is no
machinery whatsovever to monitor compliance by thcse recognised
establishments with rules. The Committec were also informed that
areview is contemplated to remedy the situation. The Committee
trust that the proposed review will be conducted at an cirly date.
The Committee will like to be informed of the results of the review.,

The Committee also find that inspection of the establishments
which are covered by EPF Act as also t'ic exemnted establish-
ments is not being done thrice a year as per instructions. The
Committee desire thatinspection of accounts of recognised provi-
dent funds and monitoring there of should be regularly under-
taken so that all establishments are covered at fixed intervals. They
also desire that inspection of establishments covered by the FPF
Act, including those exempted should be donc regularly as per
instructions.

89
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The Committee algo find that during the three year period 1980-
81 to 1982-83, defects were noticcd as a result of the limited
inspections in 86 cascs. Action has been initiated only in 32 cases.
In 6 cases recognition has been withdrawr during the four-year period
ending 31-3-1983. In regard to the rcmaining ¢stablishments, the
Committee have been informed that “the Commissioners of Income-
tax have been asked to initiate action in 2ll these cascs, if not already
taken”. The Committce are unhappy over the listless manncr in
which the Department had acted so far.  1tis not clear 1o the Committee
why the Department should have been eble to initiate action in not
more than 32 cases in three years, and out of cven these 32 cases, it
should have been able to finalise action only in six cases. The Com-
mittee desire that necessary action in the remaining cases should be
initiated/finalised without delay.

The Committee have been informed that the nature of defects
noticed in respect of recognised providert funds is predominantly
in the sphere of violation of investment pattern by the Provident Funds
as laid down in Rule 67 of the Income-tax Rules. 1962. Appropriate
remedial action is being taken pursuant therctc. The Committee
would like to be apprised of the remedial measures takenin such cases
as also steps taken to ensure that violation of investment pattern is
not allowed to persist.

The Committee find that the investments of provident fund accumu-
lationsinrespect of unexempted establishmc rts arc made by the Reserve
Bank of India according to paragraph 52(1) of the Employees Provi-
dent Fund Scheme, 1952. So far as exempted establishments are
concerned, Government have issued necessary direction under clause
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(a) of sub-section (3) of Section 17 of the Act providing inter-alia
that every employer of establishment exempted under paragraph 27 or
27A of the EPF Scheme shall transfer the monthly Provident Fund
contributions to the Board of Trustecs within 15 days, who in turn shall
invest the accumulation within two wecks as per pattern prescribed
in respect of unexempted establishments. The existing penal pro-
visions of the Act do not apply to the Trustces of exempted provident
funds. As at present, no specific action is being taken in such cases.
The Committee have beeninformed that Government are now consider-
ing a proposal for making the cmployers and the Board of Trustecs
jointly and severally liable for investment of provident fund money.
The Committee desire that in view of the possibility of wide-
spread misuse of provident fund monies, the Act should be
amended. forthwith to provide that both the employers as well as the
Beard of Trustees shall be jointly and severally liable to invest provi-
dent fund accumulations in the prescribed securities. This measure
should be cnforced strictly so that the funds which may other
wise be utilised by cmployers for furtherance of their business are

.available towards much needed developmental needs.

Admittedly, the trustees and subscribers have a justification in
sccking higher return on thecir accumulations than they get from
the low-vielding sccuritics. The return should be comparable to the
rate of interest paid on long term fixed deposits with Banks or
Public Sector Undertakings. This points to the need for further

0L
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libzralisaton of the existing investment pattern. The Committee
have been informed that the question of floating securities exclusively
to cater to the requirement of provident fund with aninbuilt mechanism
for adjusting the interest rate to kecp pace with the rate ofinflation
is under consideration of Government. The Commiitce desire
that the question may be decided expediticusly so that the subscribers
may get a fair return on their accumulations. An attempt should
also be made to bring about parity between the rate of return on
General Provident Fundsset up by Central Government or State

Governments on the one hand and the Employees’ Provident
Funds on the other.

As.already stated elsewhecre in this Report, some of the
cstablishments which are granted “exemption” under Section 17
of the Act by the Provident Fund Commiscioner are also
“recognised/approved” by the Commissioners cf Income-tax.
Furthermore, pending recognition of the establishment by the Income-
tax authorities, ‘“relaxation” is granted under para 79 of the
EPF Scheme, 1952 by the respective Regional Provident Fund
Commissioners. Reacting to the Committee’s suggestion to bring
about a unified system to govern all the funds, the Chairman,
Central Board of Direct Taxes replicd that *“it is a good sugges-
tion and we would like to consider this’. Except for such
recognised establishments as are also ‘“‘exempted” and governed
by another set of EPF Rules, there is no monitoring of the funds of
recognised funds. The Chairman, Central Board of Direct Taxes
affirmed this position stating that ‘at present there is none of us’
to oversee such recognised funds. In the case of exempted
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establishments, the provisions of the scheme are usually more
favourable than those specified in the Act in respect of rates
of contribution and other bencfits. The Committee, therefore,
recommend that since the provident furd rules «{ the exempted estab-
lishments not only confirm to the statutory scheme under the
EPF Act but are more liberal, all exemptcd funds should be auto-
matically deemed to be “recognised” by Income-tax Department.
There is no reason for dual control over the same establishment.
The Committee need hardly point out that multiplicity in the
application oflaws and rules only makes the matters more complicated
and cumbersome. The Committce desire that statutory changes
necessary for the purpose mayv be brought before Parliament as
soon as possible.

The Committee are concerned over heavy EPF arrcars. As on
31 March 1983, such arrears due from 6,797 unex-mpted establish-
ments amounted to Rs. 42.83 crores. The arrears due from 85 ex-
empted and relaxed establishments as on 31 December, 1982 amounted
to Rs. 23.8 crores. The total amount of contributions due for
credit to the Assam Tea Plantation Provident Fund was Rs. 2.57
crores as on 31 March, 1983. Two of the unexempted establishments
had outstandings to the tune of Rs. 5.35 crores and Rs. 5.89 crores
and four others had outstanding dues ranging from Rs. 108.27 lakhs
to Rs. 218.80 lakhs. A sum of over Rs. 24 crores is outstanding from
unexempted estabishments in two States alone—Madhya Pradesh



14

6.52

Finance (Revenue)

Rs. 15.23 crores and Maharashtra Rs. 9.36 crores. The year-wise
break-up shows that Rs. 6.3 crores pertain to the year 1970-71 and
earlier years.

As regards arrcars amounting to Rs. 23.8 crorcs due from exempted
establishments, the Committee find that arrears due from seven such
establishments alone amount to a total of Rs. 11.29 crores; dues from
each ranging from Rs. 100.69 lakhs to Rs. 222.16 lakhs. The
Committee would like the Employees’ Provident Fund Organisation
to take concerted measures, under a time-bound programme, to
recover the outstandings. 1In particular, the Committee suggest that
a monitoring cell may be set up in the EPF Organisation and in each
Regional Provident Fund Commissioncr’s offices to pursue actively
all cases wherein the arrears exceed Rs. 5 lakhs.

'The Committee find that among the list of exempted establish-
ments from whom arrears exceeding Rs. 10 lakhs are due is
the Rajasthan State Electricity Board, owing Rs. 30.09 lakhs
and among unexempted establishments is the Post-Graduate
Institute of Medical Education and Rescarch, Chandigarh, owing
Rs. 204.15 lakhs. The maximum amount of outstandings under the
Assam Tea Plantation Provident fund Scheme administered by the
Government of Assam is against the Assam Tea Corporation Ltd.—
a State Government undertaking. owing Rs. 137.78 lakhs. The
Committee fecl that recovery in these cascs should not pose any
particular difficulty. With a view to liquidating arrears in these
cases as also arrcars against othcr state/Union Territory under-
takings orinstitutions, the Committee desirc that the Ministry ¢f Labour
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should take up the matter direct with the State Governments/Union

Territory Administrations concerned.
15 6.53 Finance (Revenue) The Committee note that under the existing provisions of the

Employces’ Provident Fund Act, 1952, the Provident Fund authorities
are not empowered to levy damages for non-irensfer of contri-
butions by employers of exempted establishments to the Board of
Trustees. Also, thereis no provision for reccvery of outstandings from
the exempted establishments in the same manner as arrears of land
revenue on the lines prescribed for unexempted establishmer!s under
Section 8 ofthe act. 1Inthe circumstances, the only course
open for the EPF Organisation is to issue show-cause notices
for withdrawal of ecxemption in terms of Section 14(2)A of the
Act and this has been done in the case of a substantial number
of defaulters.

The Committee (1978-79) in Paragraph 122 of their 110th
Report (Sixth Lok Sabha), as reiterated in paragraph 1.14 of
their 21st Report (1980-81), had stressed the need for amendment
to Section 14 and 14-B so as to bring exempted establishments on
a par with unexempted establishments in these respects. Although
a period of five years has since elapsed, the proposed amendments
are yet to be brought before Parliament. The Committee have

L
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now becn informed that Government are considering a proposal
to empower the Provident<Fund authoritics to levy damagcs on
the excmpted establishments as also to provide for recovery of arrears
in r¢spect of such establishments in the same manner as arrears
of land revenue. The Committee deplore the delay in taking a
decision in the matter. They desire that necessary amendments

suggested by the Committee should be brought before Parliament
without any further delay.

As already stated in an earlier part of the Rcport, the existing
penal provisions of the Act also do not apply to the Trustees
of the cxempted establishments for their failure to adhere to the
prescribed investment pattern. The cumulative effect of these lacunae
persisting over the years is that the arrears against exempted establish-
ments have started mounting. As against arrears of Rs. 10.76 crores
as on 31-3-1978. the arrears against such establishments stood at
Rs. 23.8 crores as on 31-3-1983. The Committee desire that all
the existing penal provisions applicable to unexempted establishments
should be extended to the exempted establishments as well. The
scope of Sections 8. 14. 14A, 14AA, 14AB, 14AC and 14C of the
Actread with paragraph 76 ofthe Employees Provident Fund Scheme,
1952 should be widened so as to cover the offences committeed by the
employers of exempted cstablishments.

The Committee would also like Government to take prompt
action for transfer of securitics held by exempted establishments
consequent on cancellation of their exemption. Government
should also examine. the feasibility of making a specific provisicn

SL
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in the Act to provide for recovery of arrcars of all dues from the
cstablishments whosc exemptions arc cancelled.

The Committee find that in tcrms of Scction 8 of the EPF
Act, 1952, Revenue Recovery certifictes arc at present exccuted through
the concerned District Collection Officers of State Governmcnts.
These officers are burdencd with similar demands from various other
agencies and take their own time to recover the provident fund dues.
With a view to overcome this problem, Ramanujam Committee had
inter alia recommended sctting up of a scparate recovery machinery
for the EPF Organisation. The Committce find that this recommcnda-
tion of the Ramanujam Committee has been rejected by Government.
Mounting arrears of Provident Fund contributions on the one hand
and the ever-expending scope and coverage of the scheme on the
other makes it all the more imperative that the EPF Organisation
should be equipped with its own recovery machinery. While initially
only six industries were brought within the purvicw of the Act, the
scope has now been expanded to cover 173 industries/classes of
establishments. Further extension to other industrics/classcs of
establishments is under consideratior of Government. The applica-
tion of the Act may be extended to establishments employing even
less than 20 persons, or even to emplove:s whose monthly wages
cxceed Rs. 1600/-. In view of the foregoing, the Committee would
like Government to re-consider the question of the E’P.F. Organisa-
tion having a separate recoyery machinery of its own. It could be on
lines of Tax Recovery Officers under the Tncome-tax Act.
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The Committee have been informed that pcnding setting up of
a separate recovery machinery of the EPF Organisation, State Govern-
ments have been requested to place the services of the Tehsil-
dars and other recovery staff at the disposal of the Provident
Fund authorities to exclusively deal with recovery cases pertain-
ing to the EPF Organisation. The Committce have been inform-
ed that Tehsildars etc., to deal exclusively with the recovery cases
of the EPF Organisation, have already started working in
Andhra Pradesh, Tamil Nadu, Madhya Pradesh, Maharashtra,
Kerala and Haryana. The Committee desire that early st.ps should
be taken to detail such Tehsildars in other Statcs also, to which the
EPF Act extends.

The Committee have been informed that Government have
not agreed to the suggestion that “no P. F. dues certificate” may
be insisted upon from thc companies before loans arnd advances
are given to them. The Committee would like Government to re=
consider the matter. Similarly, Government may also examine
whether production of such certificates may also be insistcd upon
under the Companies Actin case of such companies as contemplate
to issue bonus shares and declare huge dividends.

The Committee find that the scope of coverage of EPF Act
is very wide. The General Provident Fund/Contributory Provident
Fund Rules of Government are also coverable under the EPF &
Misc. Provisions Act. The Provident Funds set up under other
Central and State statutes, e.g.. Provident Funds under the
Universities Act. All India Institute of Medical Scicnces Act,
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Post-Graduate Institute of Medical Scienccs etc. are also covei-
able by application under thc EPF Act. The Committee have
been informed that with a view to avoid conflict in application
of the provisions of the two sets of laws/rules, Government are
now considering a proposal to excludc all departmental undertakings
asalso establishments which have set up provident funds of their
own under a scparate statute, such as Universities etc. from the
purview of the Emplovees Provident Fund Act. The Committee
consider that such a step would be in the right direction and would
allow the EPF Organisation to concentrate more on non-government
establishments.  This measure should be taken early.

The Employees’ Provident Fund scheme is a statutory scheme.
The employees have no option. but to allow deductions to be
made from their wages for contributions to the provident fund trust-
ing that their savings would be safe and secure in the hands of the
Provident Fund Organisation. The Organisation has, therefore,
a special responsibility to ensure security of the contributions
in cases where the employers persistently default in payment.
On Committee’s enquiring if Government favoured the proposal
to create an insurance fund to take care of such eventualities,
the Ministry have indicated that no concrete proposal has
emerged so far, though the question of creating an insurance
fund has been engaging the attention of the Government for sometime.

~Meanwhile, the Central Board of Trustees has recommended that
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in cascs where the employee’s share of provident fund contribution

is deducted from his wages but not deposited with the EPF Organisa-
tion, the amount so deductcd may be paid to the employee or his
dependents from the Special Reserve Fund., when the final payment
becomes due. pending recovery from the employers. The implementa-
tion of this recommendation would involve transfer of funds from
the Forefeiture Account to the Special Reserve Fund, which is subject
to approval of the Government. The Committee have been inform-
ed that the Central Provident Fund Commissioner has sent a proposal
for transfer of rupees twenty-five lakhs to the Special Reserve
Fund and the same is under consideration. If such a proposal

materialises. steps will necessarily have to be taken to ensure

that the basic money provided for the proposed revolving fund
is re-imbursed by effecting prompt recovery from the defaulting
employers. The Committee will like to be informed of the
decision taken by Government in the matter. The Committee would
also like to be informed of the decision taken by Government on the
proposal to constitute an insurance fund.

The Committee find that the number of prosecution cases filled
under Section 14 of the EPF Act during the years 1980-81
to 1982-83 was 6,229, 7,161 and 5,069 respectively and those
disposed of were 3,786, 4,022 and 4,983 respectively. The number
of cases pending at the end of the years 1980-81, 1981-82 and 1982-83
was 28,295, 31,434 .and 31,520. The pendency at the beginning
of the year 1982-83 was 31,434 and at the end of the year
31,520. The number of cases which ended in conviction during the
years 1980-81 to 1982-83 was 2,964, 3,276 and 2,754 respectively
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whercas those acquitted, withdrawn or dismissed/discharged were
822, 746 and 1,449 respectively. The Committee would like Govern-
ment to consider the feasibility of setting up Special Courts for trial
of Provident Fund cases in States where the volume of work so justifies.
However, the criminal cases under Section 406/409 iPC shoulc
continue to be tried by criminal courts having jurisdiction. The
Committee also desire that applications for vacation of stay when-
ever granted should invariably be filed within the time limit. Pro-
visions for attachment of immovable assets and furnishing of security

bonds may 2lso be resorted to more vigorously in case of wilful
defaults. '
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