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INTRODUCTION

I, the Chairman of the Public Accounts Committee, as authorised by
the Committee, do present on their behalf this Two hundred and First
Report on Paragraph 1.20 (i) of the Report of the Comptroller and
Auditor General of India for the year 1980-81, Union Government (Civil),
Revenue Receipts, Volume I, Indirect Taxes regarding Customs Receipts—
Irregular refund of duty due to Incorrect grant of exemption.

2. The Report of the Comptroller and Auditor General of India for
the year 1981-82, Union Government (Civil) Revenue Receipts, Volume
I, Indirect Taxes was laid on the Table of the House on 3 April, 1983.
The Committee examined the audit paragraph at their sittings held om
20 September, 1983 (AN) and 21 September, 1983 (FN). The Com-
mittee considered and finalised the Report at their sitting held on 28

March, 1984, Minutes of these sittings of the Committee form Part 1I* of
the Report.

3. In this Report, the Committee have examined a case of irregular
refund of customs duty amounting to more than Rs. 8 lakhs to an impor-
ter on caprolactum due to the incorrect grant of exemption and the failure
of the Customs department to appeal against the decision of the Appellate

Collector. The Committee have recommended that the circumstances ip
which the department had failed to make an appeal should be thoroughly
inquired into and responsibility fixed for the lapse.

4. The Committec have observed that the cumulative effect of reduc-
tion of import duty, increase in excise duty and larger import of caprolac-
tum with effect from 23 April, 1980 had its adverse impact on the indigen- -
ous manufacture. The Committee have noted that the Gujarat State Fer-
tilisers Company, a. joint sector concern, who are the sole manufacturers of
caprolactum, had to cut down their production so much so that during the
year 1981-82, it could operate only at 49.5 per cent of its capacity; its
production having sharply come down from 13089 tonnes in 1980-81 to
9917 tonnes in 1981-82. According to the Committee what was really
surprising was that while the user industries got more caprolactum at
cheaper' rates after 23 April, 1980, due to reduction in customs duty and

*Not printed. One cyclostyled copy laid "on¥the Table of the House and five copies
placed in’ Parliament® Librorv,
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larger imports, no action was taken by Government to ensure that the
benefits of duty concessions were passed on to the actual consumers,

5. In the opinion of the Committee there was complete abseace of
proper planning in the import and fiscal regulation of price of caprolctum.
The whole exercise of reduction of import duty was done without any con-
trol over the movement of prices and without achieving the twin objectives
of bringing down the price of ipdigenous captrolactum angd stgpping up of
indigenous production to full capacity. The Commlttee have expressed
hope that Government would achieve greater sc;nsmvxty to price movements
in using fiscal measures to regu]atc prices wlthout hurting the q;digcpous
mdmtry in the interest of preserving scarce foreign ¢xchange. The Com-
mittee have emphasised the need for integrating the planning of indigenous
production of caprolactum with the issue of import licenses and regulation
of the levels of import duty and excise duty. The Committee have also
mcommended that Government should also evolve a proper < mechanism
, to force the importers and manufacturers to pass on the duty concessions
to the consumers.

6. For reference facility and convenience, the observations and recom-
mendations of the Committee have been printed in thick type in the body
of the Report and have also been reproduced in a consolidated form as
Appendix to the Report.

7. The Committee place on record their appreciation of the assistance
rendered to them in the matter by the Office of the Comptroller and
Auditor General of India

8. The Committee would also like to express their thanks to the Offi-
cers of the Ministry of Finance (Department of Revenue) and the Depart-
ment of Petroleum for the cooperation extended by them in giving informa-
tion to the Committee.

¢
SUNIL MAITRA
New DELHI,
30 March, 1984. Chairman,
10 Chaitra, 1906 (S) Public Accounts Committee.

(vi)



REPORT

Irregular refund of duty due to incorrect grant of exemption.

.Audit Paragraph

1.1 As per notification issued in December, 1979 caprolactum manu~
factured from benzene (derived from raw naphtha) on which the appro-
priate amount of excise duty has been paid, is exempted from the levy of
s0o much of excise duty as is in excess of 23 per cent ad valorem and from
the levy of the whole of the special duty of excise.

1.2 On caprolactum imported in April, 1980 customs duty was levied
at 75 per cent ad valorem, auxiliary duty at 15 per cent ad valorem and
additional (countervailing) duty at 50 per cent ad valorem as also special
excise duty at 5 per cent of the amount of additional duty. On appeal, the
importers were allowed (December, 1980) refund, as per the above refer-
red notifications, of countervailing duty paid in excess of 23 per cent and
of special excise duty paid, on production of evidence that the caprolactum
imported by them was manufactured from benzene. It was held that the
expression ‘Benzene (derived from raw naphtha) on which the appropriate
amount of duty of excise hus been paid’ occurring in the notification had
no significance and was not to be construed as a condition precedent to the
grant of exemption. Refund of Rs. 8,07,829 was made to the importers in
Yuly 1981 in compliance with the appellate orders which were not challen-
ged by the Department before the Government, In view of the fact that
appropriate amount of excise duty had not been paid, in India, on the
benzene from which caprolactum was manufactured. the notification could
not apply to imported caprolactum. The reasons for the Department
making the refund without appealing to Government was enquired in 2udit
(December 1981): the reply of the department jq awaited (July, 1982).

{Paragraph 1.20 (i) of the Report of C&AG of India for the year 1981-
82 Union Government (Civil), Revenue Receipts, Vol. I, Indirect Taxes]

Caprolactum

1.3 Caprolactum 1 used in the manufacture of nylon filament yarn.
aylon industrial yarn—tyre cord and nylon chips—moulding powder.
¥

1.4 There are various methods of manufacture of caprolactum, The
four basic raw material used for the production of caprolactum are
‘benzene and cyclohezane. phengl, toluene and aniline All commercial
processes for manufacture of caprolactum are based either on .toluene ot
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benzene each of which occurs in refinery BIX (benzene——toluene—
bnylene) exiract streams. Benzene and toluene are converied into
cyclohexane derivatives by hydrogenatiqn and oxidation, which are com-
verted into caprolactum.

1.5 The source for manufacture of caprolactum in ladiy is reporied

to be benzene. Benzene is produced {rom cither naphtha or coal based
industries.

1.6 According to the Department of Petroleum, the cqst of production
pof caprolactum from benzene would be the same whether it is derived
from ‘naphtha or any other sonrce. The cost of production or benzene
from different sources is different. Tt was, therefgrc, difficult to colculate
the cost of production of benzene particularly in case of coal-based
sources as it is obtained as a bye-product in large steel plants.

Audit objections.

1.7 The notification xeferred (0 in Audit Paragraph (issued on 4
December, 1979) read as under:—

“G.S.R, 666(E)—In exercise & the powers conferred by sub-ruje
(1) of the rule 8 of the Central Excise Rules, 1944 and in
supersession of the notificauon of the Government of India
in the Ministry of Finance (Department of Revenue), No.
61/76-Central Excise, dated the 16th March, 1975, the
Central Government herzby exempts caprolactum, falling
under sub-item (2) of Item No. 14AA of the First Schedule
to the Central Excise and Salt Act, 1944 (1 of 1944) and
manufactured from benzene (derived from raw naphtha), on
which the appropriate amount of duty of excise has already
been paid, from so much of the duty of excise leviable on such
caprolactum as is in excess of twenty-three per cent ad
valorem.

This notification shall be in force up to and inclusiv.c of the 30th
day of November, 1980.”

1.8 The Cgmmittee wanted to know the rationale for exempting excise
duty on indigenous caprolactum produced from benzene (derived from raw
naphtha). In reply, the Ministry of Finance (Department of Revenue)
have stated as follows: —

“In 1979, as a part of general price increase on petro-chemicals,
price of naphtha for use other than fertilizers was increased.
It was, however, decided that in the case of petro-chemicals
and other, products with sizeable input of petroleum and subject
to ad valorem excisc duty, the levy of ad valorem duty would
be 50 adjusted as to keep the quantum of duty on the product
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at the same level as before the increase qf petroleum Pprices.
As a result of this, there was readjustment of excise duty on
a number of petro-chemicals, the caprolac.um being one Of
them. Since the reduction in ad valorem rate of duty was
consequent only to the price increase of the indigenous netro-
chemicals, ihe reductign in excise duiy,was made applicable
only to those products which were prod’uccd from indigenous
naphtha, or any .hemical derivative thereof. The coui...er-
vailing duty and the excise duty on products produced from
alicrnative raw materials were to continue at the existing level.
The exemption of excise duty was thus issued tq reduce the
add valoreni rate of duty on caprolactum produced from benzene
{(de¢rived from raw naphtha) so that the quantum of excise
duiy per tonne remained more or less the same after taking
into account the increase in the price of caprolactum mznu-
factured from indigenous naphtha or its derivative (ie.
benzene).”

1.9 Section 3(1) of the Customs Tariflf Act, 1975 read: as uader -—

“3(1) Any article which is imported into India shall, in -«idi on,
be liable (0 a duty (hereafter in this section referred to as the
additional duty) equal to the excise duty for the time being
leviable on a like article if produced or manufactured in India
and if such excise duty on a like article is leviable at ony per-
centage or its value, the additiona] duty to which the imported
article shall be so liable shall be calculated at that percentage
of the value of the imported article.

Explanation—In this section, the expression “the excise duty for
the time being leviable on a like article if produced or manu-
factured in India” means the excise duty for the time being in
force which would be leviable on a like article if produced of
manufactured in India, or, if a like article is not so produced
or manufactured, which would be leviable on the class or
description of articles fo which the imported article belgogs,

and where such duty is leviable at differfent rates, the highest
duty.” ) .

1.10 The Committec wanted to know how explanation below Section

3(1) of the Customs Tariff Act, 1975 was to be interpreted when addi-
tional excmption was granted from indigenous excise duty (which condi-
tions may have no relevance in foreign countries). The Ministry of Fin-
ance (Department of Revenue) have inter alia stated:.—

“The cxplanation deals with two matters. The first is the classi-
fication of the goods for the levy of additional duty and the
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second  with the quantification of the duty. Where the ex-
emption -notification is an unconditional ‘one, the rate will be
one at which excise duty is for 'the time being leviable on
the article, There may, however, be more than one rate for
_ the same article depending upon either the raw material used
in its production, the source of production,or even the end use
for which the article is intended. It is not possible for the
imported articles to satisfy these conditions.  Unless these
conditions are satisfied the notification cannot be given effect
to. The goods will have to satisfy ‘these conditions to be eli-
gible for such concession. It is for this reason that the second
part of the explanation regarding the highest duty appears to
have been included.”

1.11 Asked whether it was possible to view benzene, on which ap-
-propriate duty had been paid abroad (and not in India) as a “like
article” produced or manufacturcqd in India to which notification of Dec-
~ember 1979 applied. the Ministry of Finance (Department of Rcvcnue)
have stated:

“Benzene was and ig an article manufactured in India at the re-

~ levant time and hence can be considered as a ‘like article™. . ..
the notification No. 305/79-CE dated 4-12-79 exemnied
caprolactum falling under Sub-Item (2) of Item 14AA of
Central Excise Tariffi and manufactured from benzene (deriv-
ed from raw naphtha) on which appropriate amount of ex-
cise duty has already been paid, from so much of the duiy
of excise as is in.excess of 23 per cent ad valorem. This
notification wag superseded by Notification No. 39/80 dated
23rd April, 1980 which exempted caprolactum falling
under Sub-Item .(2) of Item No. 14AA of the First
Schedule to the Central Excise and Salt Act 1944,
from 'sa much of duty of excise leviable thereon as was in
excess of 284 per cent ad valorem, It is clear that the noi-
fication relates 1o caprolactum and not to benzene. Accor-
dingly, bezene is not the like article for the purpose of the
notification.”

1.12 When asked whether the highest of excise duties available on the
“class f benzenes” in India (i.e. the whole of excise duty) becomes leviable
as countervailing duty as per explanatnon below Section 31(1) of the
Customs Tariff Act, 1975, the 'Ministty of Finance (Department of

“Revenue) stated:—

“If there is an unconditional exemption the benefit would be avail-
.able to imported benzenc if it satisfies the requirements of the
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notification. mghest excisc duty gn benacne wowld become
levxablc as countcrvaxlmg duty if the notification is a com-
ditional one which' the imported goods cannot satisfy.”

ll30nbungaakedwhcthcrthe adwceoftthx,mstryatlmvm
sought on this point, the Ministry of Finance (Department of Revenuo)
dhave xgph?d —

“Nq advice from Law Ministry had been sought in this case.”

1.14 The Committee were informed that the importer in the case
under cxamination was M/s, Dunlop India Ltd., Calcutta.

1.15 The Committee desired to know the nature of import licence
under which imports were allowed in this case ie. whether it was actual
user (Industrial), automatic or supplementary licence etc. The Ministry
«of Finance (Dopartment of Revenue) have stated as under:—

“During the year 1979-80, the item Caprolactum was canalised
through State Chemical and Pharmace ticay Corpgration.
Information as to the nature of import licence under which
imports were allowed will be furnished as soon as the Custom:
House is in a position to locate the relevant file relating to this
particular case.”

Failure 10 review appellate decisior

1.16 It has been pointed out in the Audit Para that the appellate orders
io refund countervailing duty paid in excess of 23 per cent and of special
excise duty paid amounting to Rs  8.08 lakhs to the importer were not
challenged by the Department before Government. The Committee wanted
to know how the appellate decision was accepted by the department ancd
why a revision petition was not filed theieagainst to Government of India.
The Ministry of Finance (Department of Revenue) have stated: —

“The order in appeal in this case was passed on 10-12-1980 by
Shri N. G. Vaidya. the then Appellate Collector of Customs,
Bombay, who has since expired In pursuance to the .aid
quasi-judicial order, the refund was granted by the Custom
House in July, 1981. The decision to give effect to the order-
in-appueal was taken at the level ot the Deputy Collector.

The order-in-appeal was erroneously accepted by the Department
and no revision was preferred to the Government of India
apparently through default. The circumstances under which
no revision was filed bv the Custom House are being looked
into.

An appeal has, however, since been filed before the Appellate
Tribunal in June, 1983. much after the time allowed for filing
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such appeals. # the Tribuna] condones the delay, a decision
on mernts would be available from the Tribunal.”

1.17 When asked who was responsible for the lapse, the Miaistry of
Finance (Department of Revenue) have stated:—

“Why the order of Appella.e Collector was not taken up for

review is being laoked into and the responsibility for the
position will be fixed.”

1.18 During evidence, the Chairman, Central Board of Excise and
Cus.oms stated:—

“The fact is that the question of fixing responsibility kas not been
taken so far. The Governmenr has come to a conclusion that
the decision of the Appellate Collector was pgssibly wrong.
let us test it on the legal platform. We have gone in appeal
to the Appellate Tribunal. If the Appellate Tribunal decides
in favour of the Appellate Collector, in that case, there will
be no question of any responsibility being fixed. We have
felt today ‘yes, probably this decision was wrong.””

1.19 On being asked why Government had gone in appeal only in June,
1983, the witness siated:—

“The delay is admitted. The Government should have done it
earlier and not when Audit pointed it out.”

1.20 Elaborating the departmental procedure in such cases, the Mem-
ber (Customs) stated during evidencc:—

*“....the Deputy Collector was not competent (q file an appeal.
Bu: he should brought it to the notice of the Collector. Hc
had simply signed and sent the file down.

Where there is a decision which is not consistent with the proceduie

followed by the Department, the Collector has to take a deci:
sion.”

1.21 Commenting on the failure of the department to file a revision
petition, the Secretary (Department of Revenue) deposed in evidence:—

“T agree that the Deputy Collector should have brought this to the
notice of the Collector. Now, the question is. What arc we
going to do? We will be able to decide this question after
the appeal that has been filed has been disposed of. There
are two factors. One is, the appeal is filed., and the second is.
the file is not available. We will have to make an effort fo
locate the file.”
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. 1.22 The Committee desired to knaw how ihe department propose to
~initiate action against the officers responsibile for dereliciion of duty.
The Secretary, (Department of Revenue) s.ated:—

“The first thing we have to do is 10 see the facis on the papers.

Supposing the file is not available, naturally, we have to
decide what should we do.”

Failure to trace file

1.23 On being painted out that the decision of the Committee to
sclect the present Audit Paragraph for detailed examination was com-
municated as far back as on 28 May, 1983 and asked why the file could
not be traced since then, the Secretary (Department of Revenue) stated:—

“We have to look into the matter now.”

1.24 In a note furnished after evidence, the Ministry of Finance
{Department of Revenue) have stated:—

“The relevant-file pertaining to the imports of caprolactum by
M/s Dunlqp India Ltd, which is the subject matter of the
para was in the custody of Bombay Cusiom House. The
said file has since been forwarded to the Customs, Central
Excise and Gold (Control) Appellate Tribunal, New Delhi,
in connection with the appeal filed by the Custom House
secking review of the order in appeal.”

Position of Appeal

1.25 When asked to indicate the Jatest position of the case, the

Minstry of Finance (Department of Revenue) in their post-evidence note
have stated as under:—

“The appeal which has been filed before the Appellate Tribunal
in. June 1983, has no: yet been decided.”

Departmental machinery to scrutinise appellate decisions

1.26 tn the context of the case under examination, the Committee
v.nied *o know whether the department hud any mechanism to ensurc
that whife deciding cases, the appellate authority had used. its discretion
vtiyorly, The Member (Customs)  stated in evidence: —

“Whenever an order is passed bv an aprellate authority, which is
different from the practice which is being followed by the
customs authorities, it is put up for approval or acceptance
of that order where the Collector feelg that such a finding may



Dot be legally tenable. Barlicr; he wd:% put'dt o Yor re-
view. Now it goes before the Tribuksl, Th& Jvet' t8itha-
tions put up the files. This is tie posiion consisteliy fodwed
by the Department. In this case the same pracedure was
tolowed. When te Coliector was askélf for the file, he found
that the file was misplaced. But one note sheét was traceable.
From that we knew tht-at the Mt stage the Deputy Collector
had simply signed it and not marked it to the Collector.”

1.27 Commenting on the present system of scrutmy of appellate de-
cisions, the Secretary (Department of Revenue) deposed in evidence: —

“There are hundreds or thousands of appeals and it is not neces-
sary that the result of every appeal should be put to the high-
er authority.”

1.28 In this connection, the Chairman, Central Board of Fxc:sc and
Customs statcd during evidence:—

“Huge amounts are refunded as a result of the orders of the ap-
pellate Collector, or the Board or the Appellate Tribunal. It
is only when thc competent or relevant authority feels that the
order js patently w-ong that a decision is taken to file an appeal.
Otherwise, the whole machinery will come to a santdstill i
every appellate order has to be contested.”

1.29 The Committce pointed out that timc and again they had com-
mented upon varicus cases where even patently wrong decisions of the ap-
pellate authorities had gone unconfested by the department and which were
later on pointed out by Revenue Audit. Asked whether the Ministry of
Finance would, therefore, consider setting up an exclusive authority in the
Collectorates of Customs and Central Excise for examining the appellate
decisions and pursuing prompt follow-up action in the interest of revenue,
the Ministry of Finance (Department of Revenue) in their note have
stated as under:—

“After setting up of the Tribunal, provisicns lLiave already been
made that Central Board of Excise and Customs|Gold Control
Administrator officers of the rank of Collectors can direct
within two vyears of the date of the decision or order of the
officers subordinate to them to refer the matter to the Tribunal
impressing upon the Collectors to ensure that proper adminis-
trative arrangements are made to attend to the work connected
with appeals promptly and that there is no lapse in this regurd.

Where an order sought to be modified or annulled passed by an
officer lower /n runk than a Collector, such matter is to be
referred to Collector (Appeals).
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* 1in this connection instructions have been issued by the Board recently.”
1.30 The instructiong referred to above read as under:—

“I am directed to refer to Board’s letter of evew number dated
16-5-83 on the above subject wherein the Board had issued
instructions to All the Collectors of Customs, Céntral Excise
and Collector (Appeals) for forwarding to the Board copies of
the orders passed by the relevant authorities including, those by
Collectors (Appeals) under the Customs Act, 1962 and:
Central Excise & Salt Act, 1944. It ig clarified that the re-
quirements to endorsing copy of the orders passed by Collectos
(Appeals) is only with a view to exercising over-all supervision
and administrative control over Collectors (Appeals). This
does not relieve the Collectors of their statutory obligations ot
examining the legality or propriety of such orders under Section
129A.(2) of Customs Act, 1962 and Settion 35B(2) of the

_Central Excise & Salt Act, 1944 and taking appropriate action
of filing appeals within the statutory time fimit of 3 months.

[t may be observed from the provisions of these two sections that
in respect of the orders passed by the Collectors (Appeals)
it is the duty of the concerned Collectors of Customs/Collectors
of Central Excise to examine the legality or propriety of such
orders. If the Collector is of the opinion that the order passed
by Collector (Appeals) is not legal or proper, he has to direct
the officer authorised by him tq appeal on his behalf to the
Appellate Tribunal, within the stipulated time limit of 3
months, '

t is requcsted that the provisions of these sectians may please be
noted and brought to the notice of all the subordinhate officers.
It may be cnsured that proper administrative arrangements are
also made to attend to this work promptly and that there is no
lapse in this regard.”

1.31 The Committee wanted to know about the changes in the appel-
late set-up of the Customs and Central Excise Department after the coming
into existence of the Appellate Tribunal. In reply, the inistry of Finance
{Department of Revenue) have. in their note, stated as under:—

“Prior to the sctting up of Customs and Central Excise and Gold
Control Appellate Tribunal, appeals against order passed by
officers in rank below that of a Collector of Customs of Excise
lay to Appcllate Collectors. There is no change in this
regard. However. Appellate Collectors have been redesig-
nated ag Collectors (Appeals) who would hear such appeals:

Against the orders of Appellate Collectors, revision application
could be filed to the Central Government. After coming up of
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Trxbunal appeals againsi orders of thc Collector (Appeals)
would lie to the Tribunal,

Appeals against adjudication orders of the Collectors could be filed
to the Central Board of Excise & Customs in Customs and
Excise matters and to the Gold Control Administrator in Gold

Control matters. After setting up of Tribunal such appcals
shall lie to the Tribunal.

Against orders in appeal of the Central Board of Excise & Customs
or the Gold Control Administrator, a revision application could
be filed to the Central Government. After the setting of
Tribunal, there would be no occasion to file such revision
application.

Order of the Central Government in revision were final and no
further appeal was possible. However, remedies against the
orders passed by the Tribunal have now been provided. Such
cases can be referred to Supreme Court in the cases involving

questions relating to raic of duty or valuation of goods for
duty purposes,

Central Board of Excise & Custems/Gold Control Administrators
or officers of the rank of Collectors could, on their own motion
or otherwise call for, to examine the records of any orders
passed by officers subordinate to them and annul or modify
such orders if not satisfied with the correctness, legality or
propriety of such order. After the setting up of Tribunal such
authorities can direct only in such cases. within two vears of
the date of the decision or order. the officers subordinate to
them to refer the matier to the Tribunal. In cases of order
sought to be modified annulled by an officer lower in rank than
a Collector, such matter is to be referred to Collector
(Appeals).

The Central Board of Excise and Customs or the Central Govern-
ment had no specific powers to amend their own orders passed
in exercise of their appellate/revisionary jurisdiction. The
Appellate Tribunal has been given powers to amend any order
passed by it with a view fo rectify any misiake uppurent on the
face of the record or if mistake is brought to its notice by a
Collector or other party to the appeal, the Tribunal would make
such amendments.”

Frequent chances in duty structure

1.32 The Committee understood from Audit that the excise duty on
caprolactam was reduced from 28.5 per cent in April, 1980 to 15 per cent
with effect from June 1982, When asked to siaic the reasons for this
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geduction of duty, the Ministry of Finance (Department of Revenue) have
in a written reply stated as follows:— |

“Reduction in excise duty on caprolactum in June, 1982, was a
package step which took into account the revenue aspect as
well as the overall price of caprolactum, both imported and
mdlgenous to the user industry, Alongthh reduction
in excise duty from 28.5 per cent to 15 per cent in June, 1982,
the Customs duty on imported caprolactum was increased from
25 to 55 per cent ad valorem. This measure also took into
account the fall in the international price of caprolagtum by
about US dollars 120 per M/T.”

1.33 The Committee also lecarnt that from November, 1982, the exemp-
tion of duty was limited to excise duty. When asked if it meant that
after 1932 the countervailing duty went up from 15 per cent only to 50

per cent, the Ministry of Finance (Department of Revenue) have stated as
under:—

“The increase in import duty in November, 1982, was considered
necessary for the purpose of bringing about broad parity bet-
ween the landed cost of unported caprolactum and the sellmg
price of indigenous caprolactum smce there was a fall in price
of imported caprolactum.”

1.34 When asked to indicate the reasons for this shift in policy for

making imports costlicr, the Nmstry of Finance (Dcpartmcnt of Revenue
have stated as follows:

“Afier the incrcase in excise duty on caprolactum and the reduc-
tion in customs duty in April, 1980, GSFC had been repre-
senting to the Government that their production was being
affected due to imports at reduced prices. The Department of
Petroleum also in 1982 had recommended for reduction in
excise duty on caprolactum and for increase in customs duty
on imported caprolactum. In a joint meeting of different
Departments as also DIGP, it was decided that keeping in view
the norms of the Fertilizer Industry Coordination Committee
a fair selling price of Rs. 23,850 per entry could be adopted.
It was felt that the import duty on the imported caprolactum
could be fixed in a manner so that the landed cost was margi-
nally higher than the indigenous price. The excise duty reduc-
tion was agreed to with a view to ensure that prices of the
final product (mainly tyre cord) does not go up. This rate
was applicable for c.v.d. purposes also.”

1.35 The present position of duty on caprolactum as indicated by the
Ministry of Finance (Department of Revenue) is as under:—

“At present caprolactum is cxempted from payment of basic customs
duty, as is in excess of 75 per cent in terms of notification
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No. 232-Customs, dated 20th October, 1982. Auxiliary Duty

of Customs now charged is 10 per cent vide Notification

No, 66-Customs, dated 1-3-83. Also additional duty is charge

able on caprolactum @ 15 per cent vide Notification No. 39-CE
- dated 23-4-80 as amended and a special excise duty of

5 per cent is also chargeable.”

1.36 Explaining the reasons for such frequent changes in the duty
structure, the Secretary (Department of Revenue) stated during evidence:—

“There could be many reasons. The first reason normally is that
the rate of duty is changed on revenue grounds, This is some-
thing which is normally done at the time of Budget. During
the year, the duty will be changed if the balance between
supply and demand is upset, if there is an imbalance between
the indigenous and imported supply, if there is some sort of
disparity between the price of imported product and indigenous
product and if the indigenous industry is being adversely
affected as a result of imports and it is established that the duty
imposed has something to do with the level of import. These
are some of the considerations which will be responsible for
making changes in the duty levels.”

Multiplicity of exemption notifications

1.37 Asked whether the Ministry had considered reducing the number
of exemption notifications, in general and further the number of
notifications having end use conditions or conditions precedent which
wag the root cause of loss of revenue highlighted in the Audit paragraph,
the Ministry of Finance (Department of Revenue) have stated as under:-~

“Although there has been no specific occasion when reduction in
the number of exemption notifications including conditional
notification was carried out as a one time exercise, attempts
are ordinarily made to reduce the number of notifications hav-
ing regard to the Tariff Structure and the specific requirements
of -the Industry.”

Interpretation of exemption notifications .

1.38 The Committee desired to know whether the Ministry of Finance
had ever reviewed the mechanism by which CoBectors and Deputy Collec-
tors become aware of the socio-economic policy behind the exemption
notification issued by the Department. The Sccretary (Department of
Revenue) stated in evidence:— |

“The position is this that whenever a notification is issued, I would
say in a majority of the important notifications, some sort of
explanation or preamble or something like that will be there,
It will say why a particular change or modification has been
mm.” ) .
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Production of caprolactum in India

1.39 There is only one unit in India, viz.,, Gujarat State Fertilizers
Company Ltd., Baroda (a company in the joint sector) engaged in the
manufacture of caprolactum, The licensed/installed capacity of the com-
pany has been 20,000 tonnes per year. The capacity utilisation of GSFC
caprolectum plant since 1976-77 has been as follows:—-

Year Preduction in  Parcentage
Tonnes} capacity uitlis-
ation
1976-77 . . . . . . . . . 17146 85y
1977-78 . . . . . . . . . 15813 79
1978-79 . . . . . . . . . 14331 71°5
1979-80 . . . . Y . . . . 13477 67
1g80-81 . . . . . . . . . 13089 65
1981-82 . . . . . . . . . 9917 49°'5
1982-83 . . . . . . . . . 13247 66

Import of caprolactum

1.40 The quantity of caprolactum imported and its value during each
of the years 1978-79 to 1982-83 is given in the following Table:—

——— —

Year Quantity im-  Value in

ported

{in tonnes) {Rs. lakhs)
1978-79 . . . . . . . . . 82qg0 651
1970-80 . . . . . . . . . 11836 1616
1980-81 . 21395 3210
1981-82 (upto Jan.) . . . . . . 8994 1453
1982-83 . . . . . . . . . Notavailable Not available

1.41 Regarding the nature of import classification of caprolactum, the

Secretary, Ministry of Finance (Department of Revenue) stated in
evidence:—

“Upto 1979, it was.canalized through STC. Then it was de-cang-
lized and placed n OGL for Actual Users, which means that
:"s the nylon tyre and nylon yarn manufacturers would be
permitted to import. Again it has been re-canalized from
1-4-1982. Now again STC is the importer, i.e, its subsidiary.”

1.42 According to the Audit paragraph, changes in the duty structure
in respect of import of caprolactum was effected vide notification issued
on 23 April, 1980. When asked about the reasons for this change, the
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?:innisn'y of Finance (Department of Reveaue) have, in a note stated as
OWS:— :

“The impbt:t duty on caprolactum continued to remain at the level
fixed in terms of notification No. 117-Cus. dated 1-7-77 il

it was superseded by notification No. 86-Cus. dated 23-4-80.

At the beginning of 1980 the Department of Petroleum had sug-
gusted that there was a need te reduce the import duty on
caprolactum, BICP had also undertaken a cost study of in-
digenous caprolactum manufactured by Gujarat State Fertili-
zer Corporation and had recommended a fair selling price of
Rs. 14028.31 per tonne. The existing-ex-duty price of Gujarat
State Fertilizer Corporation in January, 1980 was Rs. 25900.
The imported caprolacium which whs priced at about $1850

per tonne amounted to a landed cost of about Rs. 29,000/
per tonne excluding c.v.d.

Having regard to the consideration that Gujarat State Fertilizer
Corporation was making windfall profits on caprolactum due to
high cost of imports and the need to import caprolactum to
the tune of 25000 tonnes (being the difference between the
estimated demand of 42000 tonnes as against indigenous pro-
duction of 17000 tonnes) the import duty on caprolactum was
reduced to 25 per ccnt ad valorem vide Notification No, 86-Cus.
dated 23-4-80. Simultaneously cxcise duty was also increased
from 23 per cent ad valorem to 28.5 per cent ad valorem.
The same rate of c.v.d. was also made applicable to imported
caprolactum. Thus the c.v.d. payable was taken into account
in comparing the imported and indigenous prices prior to
fixing the import duty at a particular level.”

1.43 During evidence, the Committee asked whether the Ministry werc

not competent to fix the price. In reply, the representative of the Depart-
ment of Petroleum stated:

“The Ministry is also competent to update the pric@“:'}lich was in-
dicated by the Bureau. When the Bureau preparcs the report,
it gives the statement of costs of various inputs in making a
particular product. When this cost of input undergocs a
change, then it is updated. While, it might not be precise,
it cannot be too far from what it should be. That is why,
1 am submitting that it was updated after this change took
place towards the end of 1979 and the updated fair price was

reckoned at about Rs. 19,000 per tonne.”
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1.44 The effective structure of prices of indigenous caprolactum and

imported caprolactum upto 23 April, 1980 and after are given in the
following Tables:—

Upto 23-4-1980
Price of indigenous caprolactum Price of imported
caprolactum
1 2
(Rs. per (Rs. per tonne)
tonne)
Basic price Ex-factory before duty 25,900 15,176
e Justoms duty 13,658
25,900 .
Landed cost 28,834 i)
Excise duty at 23 per cent ad full ~.v. duty at 52° 59,
valorem after allowing exempting 5957 (Basic 50% plus 5%
spesial excise thereon 15,138
31,857 43,972
, e e .
c.v. cuty levied
actually at 239 6,632 (1i)
31,857 35,466 (i)-- (i)
Sals tax . Chargea- not charge-
ble at 5%, able
in Gujarat
Apler 23rd April 1980
(Rs. per (Rs. per
tonne) tonne)
Basic priee 25,900 14,800
Gustoms duty 3,700
Fx-factory price before duty 25,900 Landed cost 18,500 )
Ce ntral Excise duty at 28:5°/, ad c.v. duty at 52° 5%, 9,713
valorem . 7,381
32,881 28,213
c.v. duty at 28: 5%, 5,272 (ii)
32,881 23,772 (i) +- (ii)
Sales Tax . . Chargea- not
ble at 5%,

Chargeable
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1.45 The Committee desired to know how the estimated demands of
caprolactum had been drawn up industry-wise during each of the years
1978-79 to 1982-83. The Ministry of Finance (Department of Revenue)
have stated as follows:—

“The estimated d* ~»n~ of caprolactum is drawn up with reference
to estimatiu p.o..ction of nylon in the relevant year. In
doing so, the capacity of the nylon units, includnig those ex-
pected to go into production during thc tourse of the year
are taken into account.

The overall requirement of the caprolactum based on the level of pro-
duction of nylon industry during the years 1978-79 to 1982-33
was as follows:—

Fgiures in Tonnes

Year Nylon Nylon Total Capro-

filament  Industrial lactum
upon vamn/Tyre requiremec nt
coid
1978-79 . . . . . . . 18,357 8 618 26,975 2q 700
1979-80 . . . . . . . 11,686 11,231 28,917 41,800
1980-81 . . . . . . . 20,822 11,766 32,588 35.800
1981-82 . . . . . . 24,400 14,442 37,740 41,500
1982-83 . . . . . . . 25,690 15.507 41,197 45,300

— [ —— ———— - e e e e ———— e —

1.46 The Committee enquired whether there was an integrated plann-
ing process whereby projections of demand at 45,000 tonnes and actual
consumptions were reviewed annually. In reply, the Ministry of Finance
(Department of Revenue) have stated in a note:—

“The import of caprolactum was canalised through STC from the
year 1982-83. The requirement of imported caprolactum is
estimated by an inter-departmental Monitoring Committec
headed by the Chief Controller of Imports & Exports.  The
Committee also includes a representative from Ministry of
Finance (Department of Economic Affairs). The Committec
makes an assessment of the overall requirement of caprolactum
with reference to the estimated production of nylon during the
relevant year and after taking into account the anticipated
production of caprolactum by Gujarat State Fertilizers Cor-
poration, and thereafter/arrives at the quantity required to be
imported.”

1.47 . The prices of caprolactum at international level during cach of
¥he years 1978-79 to 1982-83 as intimated to the Committec by the Depart-



17

ment of Petroleum through the Ministry of Finance (Department of
Revenue) are as follows:—

1998-79 . US dollars g30 to 1350 per tonne.

1979-80 . US dollars goo to 1850 » "
1980-81 . . . s s»» 1900 to 1800 » .
1981-82 . s » 1800 to 1550 " ’
1\q82-83 . ’ s 1157 to 1290 » »»

1.48 During evidence, the Committec asked why imports were allowed
when caprolactum was available within the country and produced by a

joint sector undertaking. The representative of the Department of Petro-
leum stated:—

“There is only one umt in the country, that is, the Gujarat State
Fertiliser Company. Thz production of caprolactum by this

unit is not sufficient to meet our demand. So, the imports
are incvitable.”

...... The prices of the indigenous caprolactum was felt to be

abnormaly high. ...GFC’s caprolactum was selling at a higher
price in 1980”.....

.49 Justifying the decision to reduce import duty, the Chairman,
Central Board of Excise and Customs deposed:—

“We have certain figures of the selling price of caprolactum by the
Gujarat State Fertilisers Corporations over the years, They
gave at ex-duty price without the duty coming into the picture.
They started selling at Rs. 15,000 per tonne in 1977. The
price went up to as high as Rs. 26,080/~ per ton in the beginn-
ing of 1980. When the import duty was reduced soon there-
after, their ex-duty price again came down to Rs. 22,000.
This was done keeping in view the object that this particular
manufacturer does not make an excessive profit out of that.”

1.50 In this connection, the Sccretary (Department of Revenue)
stated: —

“The policy that the Government has bzen Tollowing is that the
indigenous industry should be enablad to produce to the maxi-
mum extent, not only be cnabled but also to sell the product
to the consumer at a reasonable price. There is some sort
of a mechanism to ensure this thing. A situation may arise
where the indigenous industry is not able to meet the require-
ments and, therefore. the import has to be aflowed.”
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' 1.51 The witness further stated:—

“While allowing the import, we have to 1ake into account the com-
parative prices of indigenous product and the imported pro-
duct. There may be cases where the imported product may
be sufficiently cheaper than the .indigenous product in which
case we will impose customs duty and there may be cases
where the imported product is more expensive than the indi-
genous product in which case we have to give subsidy.”

...... This was in April, 1980. At this point of time, I believe
the domestic prices had gone up quite high.”

1.52 The Committee asked whether making imports cheaper could
result in bringing indigenous prices down if import licences were not freely
available for the asking and there was premium on R.E.P. licences which

was liable to go up if impori become cheaper. The Ministry of Finance
(Department of Revenue) stated:—

“Import of caprolactum was an OGL from 1979 to 1982, 1In 1982-
83 the import was canalised through STC. In the above
arrangement, the question of any premium on REP licenics to
import of caprolactum would not arise.”

s

Fixation of statutory price

1.53 The Ccmmi:tee enquired whether the Government had ¢y mined
the feasibility of fixation of statutory price of indigenous caproiactum while

reviewing customs duty on import of car olactum. The Ministry of Fin-
ance (Departmeni: of Revenue) replied:—

“During the process of review of Customs duty cn caprolactum, the
fair selling price of indigenous caprolactum was kept in view.
Fixation of Price of indigenous caprolactum was not con-
sidered, as fiscal measures were adopted in this case.”

1.54 On being asked why Government did not choose to interfere in
the form of fixation of statutory vprice on indigenous caprolactum, the
Secretary (Department of Revenue) stated in evidence:—

“The Government has to choose an alternative which, in its opinion
under the circumstandes, is better. There were two alter-
natives. Either the Government could have given a directive

to the company or applied other machanism which was avail-
able to it.” :
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1.55 When asked if Government would allow import of coal if the:
price of indigenous coal was considered high, the witness replied:—

“The situation will vary from commodity to commodity. In the
case of coal, it is totally central government-owned. .... The
Central Government can implement its policy directly. In the
case of this, it is not so. Even though public funds are in-
volved, the company is not under the control of the Central
Government. The government ownership here is the State
Government of Gujarat; it is not the Government of India.
There are public financial institutions and banks also who
do not come under the same category as government invest-
ment. The Government of Gujarat were told that the prices

charged by them were high and, therefore, they had to be
moderated.” ‘

1.56 Asked why caprolactum could not have been brought within the

purview of Essential Commodities Act, the Secretary (Department of
Revenue) stated: —

“The Essential Commodities Act is not used for products like this.
It is mainly used for food aricles. The requirements of the
couatrv arz being met froin two sources, onc is local produc- -
tion and the other is import. Now, if, the local producticn is
not bemng sold at the proper price the Government can give a
direction to the Jocal company. [ menticned that the high
price chareed by the local company was brought to the notice
of the company. In fact, it was brought to the notice of the
State Chic? Minister also. But in spite of that they did not
r>duce the price; they went on charging their own price, After
tha*, the Government thought of bringing down the price and

took some steps and the company was forced to bring down.
the price to 22,000.”

1.57 The Ministry have also supplied a copy of D.O. Letter No.
17011/34/-78-P.C.1. dated 18.11.80 zddressed by the then Ministe r of
Petroleum, Chemicals & Fertilizers to the then Chief Minister of Gujarat.

Adverse impact of imports on indigenous prodiiction

1.58 During evidence, the Committee pointed out that the capacity
utilisation of Gujarat State Fertiliser Company had come down substan-
tially from 1979-80 onwards. Asked whether it was not on account of
. the reduction of custom duty and also of the decision of Government to
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import more caprolactum, the representanve of the Department of Petro-
Jeum stated:—

“even if GSFC/operated at 100 per cent of its capacity, it cannot
meet the requirement of caprolactum. The second point was
that GSFC hag had some plant problems. At no time it
reached more thap about 80 per cent of its capacity and that
also was for one year prior to this Five-Year figures which 1
have submitted to you. This plant problem related to quantity
and.quality of caprolactum. In fact, we know certain instances
where users have rctummed and GSFC have taken back the
lower quality of caprolactum. This is another submission
which I wanted 0o make. This has happened cven in this
year. Only about two or three weeks back there was an
Advisory Committee meeting and in this meeting the users and
the producers GSFC and the representatives of the DGTD
were all there and all these issucs came up. Some users have
given in writing also that they are returning sub-standard cap-
rolactum and GSFC accepted it.”

1.59 In this connection, the Sccretary (Department of Revenuc)
deposed as under:—

* “It is truc that in 1981-82 the indigenous produgtiOn did comc
down. To say that this was due to import in the previous
year, may be only partially true but not fully correct. The
local company was charging a very high price and there is a
price resistance and consumer resistance to the increase. That
needs to be taken inio consideration.” That is the first point.
Secondly the GSFC is a multi product company. It is interested
in the overall profitability rather than profit on any. particular
item. While discussing the profitability the fall in production
is taken as one factor. The correct method is to take into
consideration the overall performance of the company. And
the overall performance of the company did not suffer. The
reduction in production of caprolactum could not be attributed
to the import of caprolactum.”

1.60 Asked whether it cannot be construed that by encouraging import
of caprolactum from other countries, Government had discouraged the
indigenous industry, the witness stated:—

“That is not 50 ... .. the policy of the Government is to strike a
balance between the requirements of local production on the
‘one hand and imports on the other . ... Requirements of the
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‘user industries. The products of this industry are used by the
transport industry, by individuals and others.”

Impact of duty concessions on end products

1.61 The Committee wanted to know whether the impact of the changes
in duty on user industrieg was kept in view while customs duty was reviewed
.on import of caprolactum in April, 1980. The Secretary (Department of
Revenue) stated:—

. Whenever the duty is reviewed, the relevant or desirable
price level and other factors are gone into before the desired
duties are levied one way or other.”

1.62 On being asked whether any measures.were taken by Government
to ensure that duty reductions in caprolactum were passed on by the user
industries to the actual consumers by reducing the price of their end pro-
ducts, the witness stated:—

. if the prices of imported caprolactum came down, what was
the impact on the price of the end-product? I would. say that
we have to visualize a situation where only the indigenous
manufacturer was pushing up his prices; and it had reached a
level which was very high as compared to the fair price which
wag fixed by the Bureau of Industrial Costs and Prices. In
this context, Government decided to import, or to make
possible imports of, caprolactum at a more reasonable price
by way of adjustment of duties. The real danger then was
that if Government had not taken this action, prices would
have goue up, including the prices of end-products.”

1.63 In a note furnished after evidence, the Ministry of Finance
(Decpartment of Revenue) have stated:—

“As regardg the prices of the end products of caprolactum the re-~
levant details regarding the prices are not available.”

1.64 To a question if there was any reduction in the prices of tyres after
the reduction of import duty on caprolactum, the Secretary (Department
of Revenue) stated in evidence: —

“No reduction.”
1.65 Asked how this could be justified, the witness replied: —
“But for this reduction, the prices would have gone up, because the

domestic price had shot up too high. If the reduction had
' not been made coupled with the increase of domestic prices,
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there would have been a substantia] increase in the imported
price. All this would have led to the substantial increase in
the tyre prices.”

1.66 When asked how it could have been visualised that the prices of
tyres were likely to go up, the witness stated: —

“There is a certain price which is determined by the BICP as the
fair selling price for the indigenous production. This price,
inclusive of taxes and other charges, night have worked out
to about Rs, 35,000 per tonne or so. The margin is so large
that the Government had to do something to bring it down.

Otherwise it is quite evident that the end product price would
have gome up.”

1.67 The Committec desire to know whether the Ministry of Finam-
ce had any mechanism to ensure that the duty concessions were passed
to the actual consumers. The Ministry of Finance (Department of Re-
venue) replied:—

“Department of Revenue in the Ministry of Finance has got no

mechanism to maonitor the effect of duty concession or to ensure
that duty concessiors are passed on to the consumers.”

Leadine importers of caprolactum

1.68 The Committec desired to be informed of the names of the 10
leading importers of caprolactum during each of the years 1978-79 to

1982-83. The Ministry of Finance (Department of Revenue) have
stated:—

“The following companies which are engaged in the manufacture

of nvlon filament yarn and nvlon mdu.,trla] yarnjtyre cord,
are the major users of caprolactum:

(i) Baroda Rayon Corporation Limited,
(ii) Century Enka I imited,
(iii) Garware Nvions Limited,
(iv) J. K. Synthetics 1.4d,,
(v) Modipon Limited
(vi) National Rayon Corporation Limited,
(vii) Nirlon Synthetic Fibres & Chemicals Limited,
(viii) Shri Syntheticz 1.imited,
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(ix) Shriram Fibres Limited ,
(x) Jagjit Cotton Textile Mills Limited,

Some of the tyre manufacturers also have been importing capro-

lactum in the past for getting it processed into nylon tyre
cord/fabrics.?

1.69 When asked to indicate details of their consumption mix-capro-
lactum produced indigenously and imported, the Ministry of Finance (De-
partment of Revenue) have in their note stated:—

“Precise figures of caprolactum consumption by the above parties

as between indigenously produced and imported material are
not available.”

Role of Government nominees in the Boord of Directors

1.70 The Committee wanted to know the role and responsibility of
the nominees of Government of India/financial institutions on the Board of

Directors of Companies particularly joint sector companies like GSFC, The
Sccretary (Department of Revenue) stated in evidence:—

“I would like to submit that even though the financial institutions
are represented on the Board, the presence of the represen-

tatives of the financial institutions is not utilised for purposes
like this.”

.1.71 Elaborating his point, the witness further stated:—

...... The representatives of the financial institutions are ap-
pointed on the Boards of companics to see that the intercsts
of the financial institutions are protected, the companies are
being run on proper lines and the interests of the sharehol-

ders are protected. Looking at it purely from the company’s
anele, I do not think that any Director of ¢ the company
could take objection to it.”

1.72 On being asked whether it was his point that the nominee’s
vicws should nct be taken into consideration at all, the witness replied:—

“It would be impossible to make use of the nominge Directors to
secure compliance with the Government policies in a  wide
variety of fields. They arc there generally to look after the
interests of the Government; on the question of fixing of
price.”
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1.73 In a note submitted after evidence, the M’nistry of Finance (De-
partment of Revenue) have stated:—

“The Department of Company Affairs to whom the question was-
referred have stated as follows:—

. .the reference of nominees of the Government of India/
Financial Institutions in the Board of Directors of Compa-
nies seems to be to the Directors appointed by the Govern-
ment of India and the financial institutions on the Boards of
100 per cent Government owned companies or the compa-
nies to which financial accommodation is made available by
the financial institutions as the case may be. This Depart-
ment is not concerned with theappointment of such Direc-
tors. It may mentioned that there are provisions in the
Companies Act, 1956 empowering the Central Government to
appoint Government Directors in companies i nthe want of
mismanagement or oppression of minority or in public
interest. These Directors are appointed to set right the affairs
of such companies and the Government has also powers to
give necessary directions to such companics.”

As regards the role and responsibilities of the nominee, directors
appointed by the financial institutions on the Board of Directors or private
companies, the Department of Fconomic Affairs have fumished the follow-
ing note:—

“The Government Guidelines state that the nominee directors on
the Boards of the Assisted Companies are intended not only
to safeguard the interest of the institutions but also to serve
the interest of sound public policy. A nominee director is
required to ensure that the project is implemented in time

and tha tit is operated .on sound principles. He is cxpected
to see that the policies pursued by the assisted companies are
not decigned to promote the interest of a few persons who
control it but are conducive fo the overall welfare of the
company and the society at large. He is expected to sup-
plement and strengthen the efforts of the other members of
the Board of Directors in formulating policies, practices lead-
ing “to the efficient management of the unit. The nominee
director is expected to keep himself well-acquainted with
the affairs of the companv and, without interference in its
day to day affairs, focus his attention on important matters



25

like policies relating to purchase of raw materials and stores,
sale of finished goods, product—mix pricing, requirement of
senior personnel, corporate and investment plan formulation
and evaluation of performance budget and introduction of
suitable management reporting ‘system which would furnish
to the Board timely and accurate ipformation on all opera-
tional aspects of the company. Any abuse of the power
and privileges by the promoter group and/or pursuit of poli-
cies detrimental to the interest of the industrial concern such
as questionable diversion of funds or inter-corporate invest-
ment in, or lending to, other concerns which the promotofs
ground is interested, should be scrutinised by the nominee
directors carefully and objected to where necessary.”

'1.74 Asked to indicate the efforts made by Government nominees in
bringing down the price of caprolactum produced by GSFC, including re-
ference made to the Department of Economic Affairs, if any, seeking their
guidance in the working of the company, the Secretary (Department of
Revenue) stated in evidence:— '

“If this was considered necessary for the functioning of the
company it could have thought of.”
Desirability of reducing duty on inputs

1.7S The Committee desired to know the inputs/raw materials used’
for the production of caprolactum by GSFC. The Ministry of Finance
(Department of Revenue) stated:—

“Benzene, ammonia, svnthesis gas, oleum and sulphur dioxide
are main raw materials for production of caprolactum.”

1.76 As to the details of the imports of raw materials made by GSFC.
The Ministry of Finance (Department of Revenue) have stated in a written

reply: 9
Years quantity Value
1978-%9 . . . . . . . NA
1979-80 . . . . . . . 1108 M/TS. Rs. 139 lakhs
198081 . . . . ., . . 20MTs Rs. 4 lakhs

- -
»w

1.77 vDurlng ‘evidence the Committee asked why duty on inputs was
not reduced instead of reducing duty on caprolactum in order to enable
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the company to manufacture the end-product at a lower price. The
Secretary (Department of Revenue) replied:—

“I would like to submit again here that sort of a solution would
work if the indigenous manufacturers were at a cost disad-
vantage. It was not that. On the other hand they were
making huge profit. So, the real problem was to reduce their
profits rather than to reduce their cost”

1.78 Asked whether that objective was achieved, the  witness
‘replied:—

“It was achieved in the sense that the price was reduced from
Rs. 25,900 to Rs. 22,000.”

Promotion of indigenous caprolactum

1.79 The Committee wanted to know the steps taken by Government
to encourage indigenous production of caprolactum so as to make the
country, self-sufficient. @ Thc Ministry of Finance (Department of
‘Revenuej stated as under:—

“The proposal of Mjs. Fertilizers and Chemicals, Travancore Ltd.,
to manufacture 50,000 M|Ts per annum of caprolactum in
the State of Kerala has since been approved. With the estab-
lishment of this plant, the domestic  capacity will increase
substantially (from 20.000 M/Ts at present to 70,000 M|Ts).
To the extent required, steps could be considered for setting
up in future of more capacity for production of caprolactum
by the De¢partment of Petroleum.”

1.80 Caprolactum is a raw material for production of nylon used for
tyre cord and also for textile filament yam. According to a notification
issued by the Central Board of Excise and Customs on 4 December, 1979
caprolactum manufacturced from benzene (derived from raw Naphtha) on
which the approoriate amount of excise duty has been paid was exemnted
from the levy of so much of excise dutv as was in excecs of 23 ner cent
ad valorem and from the levy of the whole of the special duty of exise.
The Audit paragraph under examination highlichts a case of irregular
rcfund of additional (countervailling) duty amounting to more than Rs, 8
lakhs to 2n imworter, viz., M's Dmlop India Ltd., Calcotta and also the
failure of the department to appeal against the decision of the Appellate
Collector in time.. .

1.81. Additional (countervailing) duty is levied on the landed cost of
the imported goods and is equal to the excise duty, for the tine being
Jeviable, on a like article if produced or manufactured in India. If a like
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article is mot prouced or manufactured in India, the excise duty which
would be leviable on the class or description of articles to which the im-
ported article belongs (and where such duty is leviable at different rates,
the highest rate of duty) shall be levied as the countervailing duty. Accor-
ding to Audit, /n the case under examination, countervailing duty on capro-
lactum should have becn levied gt 50 per cent ad valorem en Janded cost
because it was the rate of excise duty. However, the Appellate Collector
allowed the appeal of the importer (resulting in refund) in ferms of the
notification dated 4 December, 1979 on the growrnd that the importer had
produced enough evidence to prove that the imported caprolactum was
manufactured from benzene. The Auvdit have pointed out that the two
conditions preccdent to exemption as per the notification wnder reference
were that caprolactum should have been manufactured from benzeme pro-
duced from raw naphtha and that the benzene should have paid the appro-
priate excise duty, The second of these conditions could be applied
only to indigenously mannfactured caprolactum manufactured from ben-

zene. .The excmption nofification. therefore, had no application to im-
ported caprolactum,

1.82 The Committee regret to note that an appeal against the decision
of the Appellate Collector given in December, 1980 to refund the dauty
was not preferred for revision hv the Department to Government of Indix
in time. It was only in June, 1983. after the Audit Paragraph was selec-
ted for detailed examination by the Gommitter that the department chose
to file an appeal hefore the Apvellate Tribunal-much after the stipulated

time for filing such appeals. Ohviously, a decision wil Inow be available
from the Tribunal ony if it condones the deay. .

1.83 The Ministry of Fimance have admitted the lapse and have
stated that the Deputy Collector concerned should have referred the matter
to the Collector before accepting the decision of the Appellate Collector
and making the refund of Rs, 8.08 lakhs in July, 1981. The Ministry have
also conceded that the explenatioh in the Customs Tariff Act was quite
clear and the counterveiling duty should have becn levied gs was originaly
assessed, During evidence, the representatives of the Ministry of Finance
howcver pleaded that the details of the circumstances in which an appeal
was not filed and also iurther facts of the case could not be kmown as
the lelevant file was not fraceable. .The Committee cannot accept this
plea since objection was raised by Audit as early as in December, 1981,
Further, the Ministry of Finawmce were informed of the selection of the
audit paragraph as far back on 28 Mav, 1983 and it should have been
possible for them to locate the file and viace the relevant information before
the Committee at least in Septcmber, 1983, when the oral cvidemce of the
representatives of the Mimistry of Finance wag taken. Appevemtly, no
serious notice was taken of the audit obicction and no efforts were made

28 LS 3 -
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for about two years to trace the file. In their note furnished after evidence,
the Ministry have merely stated that the file has since been traced and
sent to the Appellate Tribunal. The Ministry have given no convincing
explanation as to how and why the relevant file could not be traced earler.
However, it is evident from the Ministry’s reply during cvidence that the
Deputy Collector failed to bring the case to the notice of the Collector
which he should have done as the decision of the Appellate. Collector was
rot consistent with the practice followed by the Department till then. The
Committee cannot but express their severe displeasure over this. The
Cemmittee recommend that the circumstances in  which the department
had failed to make an appeal should be thoroughly inquired into and res-
ponsibility fixed for the lapse. Thev would also like t¢ be informed of
the decision of the Appellate Tribunal in the matter,

1.84 The Public Accounts Committee have ¢imec and again commented
upon various cases where cven patently wrong decisions of the appellate
authorities involving huge revenue losses had gone uncontested by the
department and which were later on pointed out by Revenue Audit. The
Committee are greatly distressed to note that similar omissions continue to
occur. The Committee, therefore, rccommend that it should be made the
responsibility of some one in each Collectorate of Customs and Central
Excise to examine appellate decisions as also andit objections and initiate
prompt follow-up action as may he warranted.

1.85 The Committee find that caprolactum is manufactured in India
by only one umit, viz., the Gujarat State Fertilisers Company Ltd., Baroda,
a company in the joint sector with an installedlicensed cupacity of 20.000
tonnes per year. Upto 23 Avril. 1980, the company had heen charging
an ex-factory price before duty of Rs. 25,900 per tonne and Rs. 31,857
per tonne inclusive of excise dwtyv, As against this figure the landed cost
~f caprolactum should have been Rs. 43.972. Bat duve to wrong compu-
ation countervailing duty at 23 per cent instead of 50 per cent the landed
sost inclusive of countervailing dutv worked out to Rs. 35,466 per tonnc.
Thus the indigenous caprolactem was cheaper than the imported cavrolac-
4xm by about Rs. 4,000 per tonre. On 23 April. 1980, the Government
reduced the import duty from 75 per cent to 25 per cemt ad valorem
Simultanecusly. excise duty wss increased from 28 per cent ad valorem
(o 28.5 pe reent ad valorem. . The net result of this was that after 23 April.
1980 imported caprolactim becamr cheaner than indigenons caprolacfum
bv about Rs. 10,000. Also, the import of raprolactum went up from
8200 tonncs in 1978-79 fo 21.395 tonncs in 1980-81. .No wonder, the
comulative effect of reduction of imnort duty, incresse in excise duty and
the resulant larger import of carrol=ctum had its adverse impact on the
indigenous manuofacture, GSFC had to cut down itc production so much
so that during the year 1981-82, it could overate only at 49.5 per cent
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of its capacity, its production having sharply come down from 13089 tonnes
in 1980-81 to 9917 tonnes in 1981-82, The Ministry of Finance have
contended that the reduction in the impori- duty was effected taking into
account the fact that GSFC was making windfail profits on caprolactum
due to high cost of imports and also in order to cope with the increasing
demand of caprolactum, It was also contended thai GSFC had certain
plant problems relating to quality of caprolactum. The Committce are
not convinced by these arguments, They are of the view that the Ministry
of Finance had, without any proper study of the price sensitivity of pro-
duction of caprolactum in India, given the imported caprolactum a favoura-
ble price differential of nearly Rs, 10,000 per tonne as against th eadverse
price diffcrential of Rs. 4,000 that existed prior to 23rd April, 1980. As
a result the indigenous industry was forced to reduce its production subs-
tantially in the course of just one year. It has been argued that there was
need to bring down the price of indigenous caprolacivm, H so, the proper,
course for the Central Government was to persuade the GSFC to reduce
the price by the right amount without affecting indigenous production.
However, as it appears to the Committee, no serious efforts were made
by the Central Government to so eifect price reduction. The only piece
of evidence furnished to the Committee in this regard was a communica-
tion to the Chief Minister of Gujarat on 18 November, 1980, much after
the import duty reductions had actually been affccted. The Committee
feel that the Government could have statutorily fixed the price of indi-
genously produced caprolactum with out foregoing substantial revenue
which only benefited the importers, .

1.86 What is really surprising is that while the user industries got more
caprolactum at cheaper rates after 23 April, 1980, due to the reduction in
duty and larger imports, no action was taken by Government to emsure
that the benefits of duty concessions were passed on by ihe importers and
manufacturers to the actsal consumers, According to the Ministry, they
did not have any mechanism to monitor the cffect of duty concessions or
to ensure that duty concessions are passed on to the consumers. However,
in the present case according to the admission of the Ministry of Finance
themselves, no reductions were made in the price of tyres by the industry
sfter the duty was reduced. From the information furnished by the Minis-
try of Finance, the Committee obscrve that the top 10 usersjimporters of
caprolactum were certain large companies in e private sector. Thus,
the major beneficiaries of reductions in import duty were none else but
these companies. The Commitice cannot but express their dis-
pleasure over the faliure of the Ministry of Finance to allow
no more reduction in .duty than .was . necessary .to .maintain
economic production in the industries using caprolactum and in ensur-
ing that the benefits of reduction in duty was passed on by manufacturer
to the consumers,



30

1.87 't'ne ioregoing peragraphs ciearny indicate thai there was complete
absence of proper planning in the import and fiscal regulation of price ot
cuprotactum. ‘the whole exercise o1 reducaon ol impori duty was done
without any control over the movu.nent of prices and without achieving the
twin objectives of bringmg aown the price of ind.genous caprolactum and
stepping up indigenous production to fuii capacity. The Committee expect
Goverament to draw necessary lessons from their experience in this case
and achieve greater semsitiviiy to price movements in using fiscal measures
to regulate prices without huriing the indigenous industry in the interest of
preserving scarce foreign exchange. ‘IThere is also utmost necd for integrat-
ing the planning of indigenous production of caprolactum with the issue of
import licenses and regulation of thé levels of import duty and excise duty.
Government should also evolve a proper mechanism for effecting proper
integration of diverse policy objectives, when duty concessions are given
with the view to bring down prices. Government should further ensure that
it has a mechanism for forcing the importers and manufacturers to pass on
the concession to the consumers by way of reduction /n .price to the
consumer. .

NEwW DELHI, SUNIL MAITRA
30 March, 1984. _ Chairman,
10 Chaitra, 1906 (S) . Public Accounts Committee.
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APPENDIX

Statement of Conclusion/Recommendations

Conclusions/Recommendations

4

Caprolactum is a raw material for production of nylon used for tyre
cord and also for textile filament yarn. According to a notification issued
by the Central Board of Excise and Customs on 4 December, 1979, capro-
lactum manufactured from benezene (derived from raw naphtha) on which
the appropriate amount of excise duty has been paid was exempted from
the levy of so much of excise duty as was in excess of 23 per cent ad
valorem and from the levy of the whole of the special duty of excise. The
Audit paragraph under examination highlights a case of irregular refund of
additional (countervailing) duty amounting to more than Rs. 8 lakhs to an
importer, viz., M|s Dunlop India Ltd., Calcutta and also the failure of the
department to appeal against the decision of *he Appellate Collector in

Para Ministry/Department
“No. No. Concerned
2 3
1° 1.80 Ministry of Finacence
(Department of Revenue)
time.
2, 181 do )

Additional (countervailing) duty is levied on the landed cost of the
imported goods and is equal to the excise duty, Yor the time being leviable,
on a like article if produced or manufactured in India. If a like article is
not produced or manufactured in India, the excise duty which would be
leviable on the class or description of articles to which the imported article
belongs (and where such duty is leviable at different rates, the highest rate
of duty) shall be levied as the countervailing duty. According to Audit,

e
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in the case under examination, countervailing duty on caprolactum should
have been levied at 50 per cent ad valorem on landed cost because it was
the rate of excise duty. However, the Appellate Collector allowed the ap-
peal of the importer (resulting in refund) in terms of the notification dated
4 December, 1979 on the ground that the importer had produced enough
evidence to prove that the imported caprolactum was manufactured from
benzene. The Audit have pointed out that the two conditions precedent to
exemption as per the notification under reference were that caprolactum
should have been manufactured from benzene produced from raw naphtha
and that the benzene should have paid the appropriate excise duty. The
second of these conditions could be applied only to indigenously manufac-
tured caprolactum manufactured from benezepe. The exemption notification,
therefore, had no application to imported caprolactum.

The Committee regret to note that an appeal against the decision of the
Appellate Collector given in December, 1980 to refund the duty was not
preferred for revision by the Department to Government of India in time.
It was only in June, 1983, after the Audit Paragraph was selected for de-
tailed examination by the Committee that the department chose to file an
appeal before the Appellate Tribunal much after the stipulated ime for filing
such appeals. Obviously, a decision will now be available from the Tri-
bunal only if it condones the delay.

The Ministry of Finance have admitted the lapse and have stated that
the Deputy Collector concerned should have referred the matter to the Col-
lector before accepting the decision of the Appellate Collector and making
the refund of Rs. 8.08 lakhs in July, 1981. The Ministry have also con-

(2%



— e e e — e e e e e e

ceded that the explanation in the Customs Tariff Act was quite clear and
the countervailing duty should have been levied as was originally assessed.
During evidence, the reptesentatives of the Ministry of Finance however
pleaded that the details of the circumstances in which an appeal was not
filed and also further facts of the case could not be known as the relevant
file was not traceable, The Committee cannot accept this plea since objec-
tion was raised by Audit as early as in December, 1981. Further the Minis-
try of Finance were informed of the selection of the audit paragraph as for
back on 28 May, 1983 and it should have been possible for them to locate
the file and place the relevant information before, the Committee at least in
September, 1983, when the oral evidence of the representatives of the Min-
istry of Finance was taken. Apparently, no serious notice was taken of the
audit objection and no efforts were made for about two years to trace the
file. In their note furnished after evidence, the Ministry have merely stated
that the file has since been traced and sent to the Appellate Tribunal. The
Ministry have given no convincing explanation as to how and why the re-
levant file could not be traced earlier. However, it is evident from the
Ministry’s reply during evidence that the Deputy Collector failed to, bring
the case to the notice of the Collector which he should have done as the
decision of the Appellate Collector was not consistent with the practice fol-
lowed by the Department till then. The Committee cannot but express
their severe displeasure over this. The Committee recommend that the
circumstances in which the department had failed to make an appeal should
be thoroughly inquired into and responsibility fixed for the lapse. They
would also like to be informed of the decision of the Appellate Tribunal in
the matter,

4%
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The Public Accounts Committee have time and again commented upon
various cases where even patently wrong decisions of the appellate authori-
ties involving huge revenue losses had gone uncontested by the department
and which were later on pointed out by Revenue Audit. The Committee
are greatly distressed to note that similar omissions continue to occur. The
Committee, therefore, recommend that it should be made the responsibility
of some one in each Collectorate of Customs and Central Excise to examine
appellate decisions as also audit objections and initiate prompt follow-up
action as may be warranted.

The Committee find that caprolactum is manufactured in India by only
one unit, viz., the Gujarat State Fertilisers Company Ltd., Baroda, a com-
pany in the joint sector with an installed|licenced capacity of 20,000
tonnes per year. Upto 23 April, 1980, the company had been charging an
ex-factory price before duty of Rs. 25,900 per tonne and Rs. 31,857 per
tonne inclusive of excise duty. As against this figure the landed cost of
caprolactum should have been Rs. 43,972. But due to wrong computation
countervailing duty at 23 per cent instead of 50 per cent the landed cost
inclusive of countervailing duty worked out Rs. 35,466 per tomne. This
the indigenous caprolactum was cheaper than the impdrted caprolactum
by about Rs. 4,000 per tonne. On 23 April, 1980, the Government re-
duced the import duty from 75 per cent to 25 per cent ad valorem. Simul-
taneously, excise duty was increased from 23 per cent ad valorem to 28.5
per cent ad valorem. The net result of this was that after 23 April, 1980

imported caprolactum became cheaper than indigenous caprolactum by

about Rs. 10,000. Also, the import of caprolactum went up from 8290
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tonnes in 1978-79 to 21395 tonnes in 1980-81. No wonder, the cumu-
lative effect of reduction of import duty, increase in excise duty and the
resultant larger import of caprolactum had its adverse impact on the
indigenous manufacture. GSFC had to cut down its production
so much so that duging the year 1981-82, it" could operate
only at 495 per cent of its capacity, its production having
sharply come down from 13089 tonnes in 1980-81 to 9917
tonnes in 1981-82. The Ministry of Finance have contended that
the reduction in the import duty was effected taking into account the fact
that GSFC was making windfall profits on caprolactum due to high cost
of imports and also in order to cope with the iicrecasing demand of cap-
rolactum. It was also contended that GSFC had certain plant problems
relating to quantity and quality of caprolactum. The Committee are not
convinced by these arguments, They arc of the view that the Ministry of
Finance had, without any proper study of the price sensitivity of production
of caprolactum in India, given the imported caprolactum a favourable
price differential of nearly Rs. 10.000 per tonn: as against the adverse
price differential of Rs. 4,000 that existed prior to 23rd April, 1980. As
a result the indigenous industry was forced to reduce its production substan-
tially in the course of just one year. It has been argued that there was
need to bring down the price of indigenous caprolactum. If so, the pro-
per course for the Central Government was to persuade the GSFC to re-
duce the price by the right amount without affecting indigenous produc-
tion. However, as it appears to the Committee, no serious efforts were
made by the Central Government to so effect price reduction. The only

piece of evidence furnished to the Committee in this regard was a communi-
B (.
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cation to the Chief Minister of Gujarat on 18 November, 1980, much
after the import duty reductions had actually been affected. The Com-
mittee feel that the Government could have statutorily fixed the’price of
indigenously produced caprolactum without foregoing substantial revenue
which only benefited the importers. '

What is really surprising is that whilz the user industries got more cap-
rolactum at cheaper rates after 23 April, 1980, duc to the reduction in
duty and larger imports, no action wus taken by Government to ensure
that the bencfits of duty concessions were passed orf by the importers apd
manufacturers to the actual consumers. According to the Ministry, they
did not have any mechanism to monitor the effect of duty concessions
or to ensurc that duty concessions are passed on to the consumers. How-
ever, in the present case according to the admissiont of the Ministry of
Finance themselves, no reductions were made in the price of tyres by the
industry after the duty was reduced. From the information furnished
by the Ministry of Finance, the Committee observe that the top 10 users/
importers of caprolactum were certain large companies in the private scctor.
Thus, the major beneficiaries of reductions in import duly were none else
but these companies. The Committece cannot but express their, displeasure
over the failure of the Ministry of Finance to ailow no more reduction
in duty than was necessary to maintain economic production in the indus-
tries using caprolactum and in ensuriny thur the benefits of reduction in
duty was passed on by manufacturer to the consumers.
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The forcgoing paragraphs clearly indicate that there was com-
plete absence of proper planning in the import and fiscal regulation of
price of caprolactum. The whole excrcise of reduction of import duty
was done without any control over the movemcnt of prices and without
achieving the twin objectives of bringing down the price of indigenous cap-
rolactum and stepping up indigenous production to full capacity. The
Committee expect Government to draw necessary lessons from their ex-
nerience in this case and achieve greater sensitivity to price movements
in using fiscal measures to regulate prices without hurting the indigenous
industry in the interest of preserving scarce foreign exchange. There is
also utmost need for integrating the planning of indigenous production of
caprolactum with the issue of import licences and regulation of the levels
of import duty and cxcise duty. Government should also evolve a proper

mcchanism for effecting proper integration of diverse policy objectives .

when duty concessions are given with the view to bring down prices.
Govennment should further ensure that it has a mechanism fer forcing the
importers and manufacturers to pass on the concession to the consumers
by way of reduction in price to the consumer,

Lo
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