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INTRODUCTION

I, the Chairman of the Public Accounts Committee, as authorised by the
Committee, do present on their behalf, this 96th Report on Paragraphs 2.29
and 2.65(b) of the Report of the Comptroller & Auditor General of India
for the year 1979-80, Union Government (Civil), Revenue Receipts, Vol. 1,
Indirect Taxes relating to Electric Motors and Cotton Textiles respectively.

2. The Report of the Comptroller & Auditor General of India for the
year 1979-80, Union Government (Civil), Revenue Receipts, Vol. 1,
Indirect Taxes was laid on the Table of the House on 17 March, 1981.

3. In chapter I of the Report, the Committee have examined a case of
underassessment of excise duty due to non-inclusion of the value of gear
mechanism in the assessable value of clectric motors in terms of the instruc-
tions issued by the Central Board of Excise and Customs in March. 1976
and May, 1978. The Committce have observed that while issuing the
aforcsaiu instructions the Board had not exercised adequate care in examin-
ing and analysing the issue thoroughly. The fact that the defects in the
above instructions could be detected and corrective action in the form of
issuing a fresh Tariff Advice on 31 August, 1981 cancelling the earlier
instructions could be taken only as a result of the follow-up action en the
objection raised by the Statutory Audit would seem to indicate the inade-
quacy of the departmental machinery in scrutinising the instructions before
their issue. The Committee have, therefore, recommended that the Ministry
of Finance should devise an effective machinery in order to ensure that the
tariff advices, clarifications and other instructions issued by the Board are
properly scrutinised in all respects before they are issued.

4. In Chapter II of the Report, the Committee have dealt with certain
cases of underassessments of excise duty in 6 Collectorates involving a total
amount of Rs, 69.03 lakhs due to incorrect classification of cotton fabrics
under tariff item 191(2) (a) to 191(2)(e) and incorrect application of
compounded levy rates in the case of yarn used in the making of such
cotton fabrics. The classification of cotton fabrics under tarift jtem 191
based on counts of yarn was changed with effect from 18 June, 1977 as the
Ministry of Finance found the classification to be ‘complicated’. The Com-
mittee have observed that the fact that misclassifications of cotton fabrics
falling under tariff item 191(f) have been reported only from 6 Collecto-
rates and that assessments were being done correctly in other Collectorates

[v]



[vi]
would seem to indicate that the under-assessments could not be attributed to

complications in the law, The Committee have, therefore, recommended
that responsibility should be fixed for this lapse after holding an enquiry.

5. The Committee (1981-82) examined paragraphs 2.29 and 2.65(b)
on the basis of the written information furnished by the Ministry of Finance
(Department of Revenue). The Committee considered and finalised the
Report at their sitting held on 30 March, 1982. Minutés of the sitting of
the Committee form Part Il of the Report.

6. For reference facility and convenience the observations and recom-
mendations of the Committee have been printed in thick type in the body
of the Report and have also been reproduced in a consolidated form in
Appendix VI to the Report.

7. The Committee would like to express their thanks to the Ministry
of Finance (Department of Revenue) for the cooperation extended by
them in giving information to the Committee.

8. The Committee also place on record their appreciation of the assis-
tance rendered by the Office of the Comptroller & Auditor General of India
in the examination of these Paragraphs.

NEw DELHI: SATISH AGARWAL
Chairman
1 April, 1982, Public Accounts Committee

11 Chaitra, 1904 (Saka).



REPORT
CHAPTER |

Audit Paragraph
ELECTRIC MOTORS

1.1 A licensee in a collectorate, manufactured electric motors falling
under tariff item 30. The speed of these motors was regulated by a gear
mechanism, which was also manufactured in the same factory. Such geared
motors were therefore, required to be assessed to duty on the value includ-
ing the value of the gear mechanism. However, the geared motors were
assessed to duty excluding the value of the gear mechanism resulting in
under assessment of duty of Rs. 4,72,470 during the period 1st April, 1976
to 22nd May, 1979. When this was pointed out in audit in August, 1978,
the department issued show cause notices demanding the duty (April, 1979
and November. 1979). Further progress is awaited (May, 1980).

1.2 The licensee started paying duty on the total value of geared motors
with effect from 23rd May, 1979.

1.3 The paragraph was sent to the Ministry of Finance in August. 1980,
reply is awaited (December. 1980).

[Paragraph 2.29 of the Report of the Comptroller & Auditor General
of India for the ycar 1979-80, Union Government (Civil), Revenue Receipts.
Volume I—Indirect Taxes]. :

Excise Duty on Electric Motors

1.4 Electric motors of all sorts and parts thereof were brought under
excise control with effect from 1 March, 1960. They are chargeable to
duty ad valorem under tariff item 30. Rate of duty differs according to the
rated capacity of the motor and the current on which it is capable of
operating.

Tariff Advice dated 26 March, 1976 and clarification issued on 1 May, 1978

1.5 The Central Board of Excise and Customs vide tariff advice
No. 14/76 dated 26 March, 1976 issued vide F. No. 146/8/75-CX.4
(Appendix I) clarified that the geared motors were quite different from
variable speed/dual or multispeed motors and even after coupling of the
gear unit to the base induction motor, the essential characteristics of the
base motor were not changed and, therefore, both the base motor snd geared
motor would fall under the same sub.item of Ttem 30. It was also clarified
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that in the case of integrated units, the duty would be chargeable on ihc
final product, namely, geared motors.

1.6 The above tariff advice was subsequently discussed at the instance
of Collector of Central Excise, Banaglore in the Second South Zone Central
Excise Tariff Conference held at Bangalore in April, 1977. The Members
of the Conference then felt that this tarifl advice did not need duty review.

1.7 On 1 May, 1978 the Central Board of Excise and Customs further
clarified vide letter F, No. 146/10/76:CX.4 (Appendix 11) thai the units
assembling geared motors by manufacturing in their premises the geared
mechanism and procuring from outside duty paid electric motors, should
‘be brought under the excise control. and the geared motors produced by
them should be subjected to excise levy under tariff item 30. Such manu-
facturers would be eligible to proforma credit in respect of electric motors
received in their premises for further manufacture of geared motors.

1.8 The Committee desired to be informed of the background for the
issue of clarification dated 1 May, 1978 and the specific purpose it was
intended to serve. The Ministry of Finance (Department of Revenue)
have in a note stated:—

*“The background leading to the issue of Board’s letter F. No. 146|
10/76-CX. 4 dated 1-5-78 was to charge duty on the additiona)
value of the geared mechanism attached to the motors and thc
specific purpose was to avoid situations where certain manu-
facturers would bring in duty paid mo'ors and attach these
motors to geared machanism in separate premises to evade dut
chargeable on the additional value of the geared mechanism”.

Audit Objection

1.9 In the present para the Audit have highlighted a case of under-
-assessment of duty duc to non-inclusion of the value of gear mechanism in
‘the assessable value of electric motor in which it was fitted and with which
it was cleared.

Facts of the Case

1.10 M/s. Hercules Hoists Ltd. Mulund. Bombay, manufactured hoists
by using electric motors manufactured in the factory itself. Tn order to
regulate the speed of the motors, gear mecharism was also manufactured
and used in the electric motors. The unit was paying duty on electric
motors under tariff item 30 and subsequently on hoist together with- gear
"box under tariff itemi 68. ~ According to the Audit as the speed of the
electric motors was regulated by the. gear mechanism, the gear formed a
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part of the electric motor and it would be a geared motor manufactured
in an integrated factory and wag therefore chargeable to duty on the value
including the value of gear mechanism as clarified by the Central Board of
Excise and Customs on 26 March, 1976 and 1 May, 1978 (referred to
above). It has been pointed out by Audit that the assessed company to
the instant case cleared geared motors for captive consumption without
taking into consideration the value of gear mechanism resulting in an under-

assessment of duty of Rs. 4,72,470 for the period 1 April, 1976 to 22nd
May, 1979.

Action taken on the audit objection

1.11 The objection was raised by the audit on 18 July, 1978.
Committee desired to know the actyon taken on the objection.
of Finance (Department of Revenue) have in a note stated:

The
The Ministry

“The Divisional Officer replied to the audit report stating that in the
instant case the gear box or gear mechanism was a separate
attachment and should not be treated as a part of the electric

motor and that the gear box was used for regulating the speed
of the electric hoist.

Demand for Rs. 2.43.180 for the period from 1-4-76 to 31-3-78
was issued on 4-4-1979. Demand for Rs. 2,20.960 for the
neriod from 1-4-78 to 22-5-79 was issued on 17-11-79,

Objection in the form of statement of facts was received on
15-2-80.”

1.12 The Committec were informed that the assessee started paying

duty in accordance with the audit objection under protest from 23 May,
1979.

Issue of fresh Tariff Advice and cancellation of earlier instructions

1.13 The Committee desired to know how the present case (i.e. of
M/s. Hercules Hoists Ltd, Mulund, Bombay) stood on a different footing
from the type of cases sought to be covered by Tariff Advice No. 14/76
dated 26 March, 1976 and the clarification issued on 1 May, 1978. 1In
their note furnished to the Committee on 21 July 1981, the Ministry of

Finance (Department of Revenue) stated that the matter was being further
cxamined. )

1.14 On 31 August. 1981, after further ecxamination, the Central
Board of Excise and Customs issued a fresh Tariff Advice No. 89/81 vide
F. No. 146/2/81-CX. 4 cancelling the instructions contained in the Board’s
circular No. 146/10|76-CX. 4 dated | May, 1978. A copy of the Tanft
Advice is at Appendix III.
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1.15. In the Tariff Advice No. 89/81 issued on 31 August, 1981 a dis-
dinction hes been made between a gear motor and a motor coupled to a
gear mechanism. In the case of a gear motor the gear mechanism was an
integral part of the mator and there was a common housing and the motor
had no separate existence of its own. In contrast, a motor could be sepa-
rately coupled to gear mechanism in which case the motor and gear mecha-
nism would remain two separate identifiable entities. In the former case
the gear mechanism was treated as an integral part of an electric motor
whereas in the latter case it was treated as an accessory of an electric motor.
Thus the present case has been sought to be covered within the latter
wategory.

1.16 According to this Tariff Advice the value of gear mechanism
need not be included in the value of electric motor for assessment of duty
on electric motors because geared motor cannot be said to have come into
.existence in an independent and identifiable manner.

1.17 Paragraph 5 of the Tarifl Advice Inter alia read as follows:—

*....The instructions contained in the Board’s circular F. No.
146,/10/76-CX. 4 dated 1-5-78 do not appear to be correct
for the reason that ltem 30, as it exists, does not have a sepa-
rate sub-item of the type ‘All Others’ and the net resul would,
therefore, be that once the motor has paid duty under Item 30
and after the geared mechanism is attached to it, it continues
to be classified under Ttem 30 and, therefore, no duty can be
charged second time on the same product. As regards the
classification of hoist. it would be seen that the motor is
manufactured separately and is put into a single casing which
contains other two mechanism also i.e. the gear and limit
switches. They are contained in a single casing and it cannot
be said that the geared motor has been manufactured. Thus,
at no stage, the geared motor can be said to have come into
existence which can be bought and sold as such. It is the
entire equipment which comes into existence on the assembly
line by fitting in three components i.e. the motor, the gears
and the limit switches in the main housing. In other words,
the hoist cannot be bought and sold as a geared motor. Ac-
cordingly, whereas the hoist is classifiable under Tariff Ttem
68, the value of the gear mechanism in such cases, would not
be included in the value of electric motor as “geared motor”
cannot be said to have come into existence in an independent
.and identifiable manner as to be recognised in the market as
such. In view of this position the instructions contaifed in
the Board’s circular issued vide F. No, 146/ 10/76-CX. 4
dated 1-5-78 are hereby cancelled.”
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1.18. The Central Board of Excise and Customs further instructed
the Collectors that all pending assessments might be finalised.in the light
-of the instructions contained in the above Tariff Advice.

1.19. The Committee desired to know the reasons for the cancellation
of the Board’s instruction dated 1 May, 1978 by issuing Tariff Advice

No. 89/81 dated 31 August, 1981. The Ministry of Finance (Depart-
qment of Revenue) have in a note stated: ‘

“During the course of the examination of the issue of classification
of hoists, the issue as to whether or not a geared motor comes
into existence was also examined. It was during the exami-

- nation of the issue that it was found that the Board’s instruc-
tions dated 1-5-78 providing for proforma credit of the duty
paid of the electric motor and used in the manufacture of
clectric motor with gear mechanism would not be proper as

" no new manufacture has taken place and therefore duty cannot
be charged again on the duty paid motor and gear mechanism.
Keeping in view this legal position, the instructions dated
1-5-78 were cancelled.” ’

1.20. The Committee wanted to know the difference between an elec-
rric motor linked with gear mechanism by means of a pinion or coupling

and a geared motor. The Ministry of Finance (Department of Revenue)
have in a note stated:

“The difference between an electric motor linked with a gear
mechanism by means of pinion or coupling and a geared
motor is that whereas in the case of a geared motor the gear
mechanism is an integral part of the motor and either of the
two cannot be used separately, in the other case, the motor
and the gear mechanism are two separate parts which are
joined together with the help of the pinion or coupling and
can be used separately.”

Defective instructions

1.21. The Committee enquired whether the clarification dated 1 May,.
1978 was not indicative of the fact that a geared motor would be having
an identifiable a gear mechanism and a motor separately. The Ministry
of Finance (Department of Revenue) have in their note stated:

“The term ‘geared motor’ in the Circular No. 1/78 has been used
rather loasely as it speaks of assembling of geared motor by
manufacturing in some premises, the gear mechanism and
producing from outside duty paid electric motors. The said
instructions have since been rescinded.”
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1.22 YVhen asked whether the Ministry were ah:eadyr aware that motor
ﬁttcd. _wnth gear and a geared motor are two different identifiable products
and if so why was this point not clarified while issuing the Tariff Advice

No. 14/76 and letter dated 1 May, 1978, the Ministry of Finance (De-
partment of Revenue) stated: A

“The omission is regretted.”

1.23 While cancelling the instructions contained in the circular No.
146/10/76-CX. 4 dated 1 May, 1978 vide Tariff Advice No, 89|81
dated 31 August, 1981 the Central Board of Excise and Customs had stated
that the instruction issued on 1 May, 1978 did not appear to be correct
for the reason that Item 30, as it existed did not have a separate item ‘Al
others’ and the net result would be, therefore that once the motor bas
paid duty under Item 30 and after gear mechanism is attached to it, it
continues to be classified under Item 30 and, therefore. no duoty can be
charged second time on the same product.

1.24 The Committee desired to know whether the tariff description
of item 30 at the time of issue of letter dated 1 May 1978 was not the
same as at present. The Ministry of Finance (Department of Revenue)
in their note have stated: ’

“The Tariff description under Tariff Item 30 was the same at the
time of issue of letter dated 1-5-78 as a! present.”

1.25 Asked how did the fact that it did not contain sub item ‘All
others’ escape attention at that time, the Ministry of Finance (Department
of Revenue) have stated: —

“The escapemant of this fact, in 1978 is regretted.”

Discouragement to production of geared motors

126 The effect of the issuc of tariff advice No. 89/81 dated 31
August, 1981 would be that gear mechanism manufactured by an integral
unit will be chargeable to duty under tariff item 30 alongwith electric motor
whereas in the case of other units gear mechanism wil] be chargeable to
duty under tariff item 68.

1.27 On being enquired by the Committee as to whether the iariff
advice dated 31 August, 1981 would not resu't in discouraging the pro-
duction of geared motors in integral units, the Ministry of Finance ( Depart-
ment of Revenue) have in their note stated as under:—

“The Government arc aware of the implications of Tariff Advice
dated 31-8-81 and suitable corrective measures will be taken
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so that there is no discouragement in the productlon of geared
motors in the mtegrated units.”

Failure of Inspection Groups Audit Parties

1.28 The Committee desired to know whether the department had an
lnspection Wing to check the records of manufacturers to verify that duty

was paid correctly. The Ministry of Finance (Department of Revenue)
have in a note staied as folows:

“The Department used to have inspection Group and audit parties.
At present there are only audit parties. The functions of the
Inspection Group and the audit parties are to check the manu-
facturers’ accounts, manufacturing process etc.”

1.29 On being enquired as to whether such Inspection Wing visited
the factory of the assesses in the present case, the Ministry of Finance
(Department of Revenue) have in their note, stated as under:

“The factory of Hercules Hoist was visited by Inspection Group V
of the erstwhile division III on 24-9-76 for the period 1-3-76
to 31-8-76, by Inspection Group-III on 11-1-77 for the
period 1-4-76 to 31-12-76., by Inspection Group I on 26-9.77
for the period 1.1.77 to 30-6-77. The same factory was
visited by the Assistant Collector (Audit) from 21st to 23rd
June, 1978, for the period 1-7-77 to 31-5-78.”

1.30 Asked how then it escaped the notice of such Inspection Wing/
Audit partics thar the unit was not paying duty in accordance with the
mstructions/ classifications in voguc at that time, the Ministry of Finance
(Department of Revenue) have in their note, stated as under:

“The Unit Hercules Hoist Ltd., was paying duty on Electric Motor
as such right from the beginning without adding the value of
fear Mechanism to such Electric Motors. Since no Gear
Motor as such has been manufactured by this unit. It was
only when the audit objection was received that the assessee
began paying duty under protest on such electric Motors after
adding the valuc of Gear Mechanism to such Motors. The
varic- .~ Inspection Groups visiting this unit earlier did not
think it proper to rcalise duty on the combined value of Gear
Mechanism and the Electric Motor because of the fact that no
Gear Motor as such had come into existence.”

Delay in taking decision

131 The Comtmttee were informed that the Audit paragraph in the
present cay: was received by the Ministry of Finance (Department of
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Revenue) on 16 Augmst, 1980 to which the reply was furnished by the-
Ministry on 6 June, 1981.

1.32 On enquiry, the Committee were further informed that replies

to Draft Audit paragraphs were required to be sent by the Ministry within
a period of six weeks. ¢

1.33 Asked how the reply in the instant case was delayed so much
and sent months after the printing of the Audit Report and its presenta-

tion to the Parliament, the Ministry of Finance (Department of Revenue)
have in a note stated as under:

“The Collector, Central Excise Bombay II entertained certain
doubts regarding the exact classification of the electric motors
being manufactured by M/s. Hercules Hoist Ltd. Mulund,
Bombay and sponsored the same for discussion in a tariff
conference. This point was discussed in the 14th West Zone
Tariff Conference held in Bombay on 16-17th March, 1981,
Since the decision in respect of the findings of the tariff, con-
ference took some time there has been delay in furnishing
the necessary comments to the Audit.”

1.34 The Committee pointed out that while the objection was raised
by the audit as far back as in July, 1978, the issue was discussed at the
tariff conferemce in March, 1981 and tariff advice was ultimately issued
in August, 1981 only. They wanted to know the reasons for the delay
of 3 years in taking the decision. The Ministry of Finance (Department
of Revenue) have, in a note, stated as follows:—

“The issue was brought to the notice by the Collector, Central
| Excise, Bombay-II vide his letter dated 4-2-81 and the issue
was first discussed in March, 1981 and reviewed in the West
Zone Tariff Conference on the 29th and 30th June, 1981. It
would, therefore, be seen that the Board has not, taken three

years in deciding the issue.”

Lack of uniformity in assessments

*

1.35 At the instance of th: Committee the Ministry of Finance (De-
partment of "Revenue) have furnished details in respect of the procedure
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that was being followed in other CoHlectorates with regard to assessment.
of electric motors. A brief summary of the same is indicated below:

S.No. Name of Collectorate Units manufa- Brief
cturing gear
motor.
1. Madras . . . . . 2 units Both the units are paying

duty to total value
of motor inclusive of
gear mechanism.

2. Hyderabad . . . . . M/s. Electronic Unit is payingduty on
Corporation of total value ofmotor
India Ltd. inclusive ofgear mecha-
nsim.
3. Bombay-1 . . . . . 1. M/s. Rami  Unit is paying dutyon
Udyog total value of motor
inclusive of  gear
methanism.
2. MJs. Climar Do.
Textile Eng-
gravers
3. M/s. Rajendra Do.
Electrical In-
dustries Pvt.
Limited

4. M/s.Electro- Duty for post clearance

Powcer Industrics  was demanded which
was set aside by the
Bombay Hgh Court as
it was found patently
illegal on the t of
adjusdicating officer to
have deemed the total
value of geared motors
asscssable value.

4. Baroda . . . . . . . Mj/s.Pomer Build Depositing duty in
Limited Valla-  nationalised Bapk as
bha Vidya nagar. directed by the Guja-
aranand rat High Court. Gase

is pending decision.

5. Bangalore . - . . . . . M/s Kirloskar Paying duty on total
clectric company value inclusive gesr

mechanism under pro-

test.  ‘Writ petition

filed jn Karnataka

High Court.
6. Bombay II . . . . . M/s Hoist-O- Payingduty on electric
Mach Ltd. motor  exclusive of
Thana the value of gear box.

urder tariff item’

Dug on gear box ie
ps A
68  with hoist.
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S.No. Name of dollectotate ’ Units ‘manufac- Brief
turing gear
motor
4 Calcutta . . . . . . 1. M/sNem All- Paying duty on total

enbury Works value of motor in-
clusive of gear mech-
anism under protest at
the instance of
Audit.

2. M/s Sur Elec- Paying duty on total

trical (P) Ltd. value of motor in-
clusive gear mecha-
nism since 2-9-1998
under protest.

1.36. 1t would be seen from the Table given above that different proce-
dures were being followed by different Collectorates in respect of assess-
ment of electric motors. The Committee desired to know whether the
Ministry” were aware of this and if any corrective measures were taken.
In a note furnished to the Committee, the Ministry of Finance (Depart-
ment of Revenue) have stated:

“No specific reference indicating different assessments procedures
was made to thc Ministry excepting the issue discussed in the
Tarif Conference leading to the issue of T.A. No. 89/91
dated 31-8-81. One of the corrective measures was, there-
fore, taken with the issue of Tariff Advice No. 89/91.”

Procedure for payment of duty under protest

1.37. Apart from the casc under examination, it would also be seen
trom the Table showing proceduré of assessment of eleciric motors pre-
vailing in various collectorates that 3 more assessecs were paying excise
duty under protest. The Committec wanted to know whcther there was
any' time limit prescribed for deciding cases which are pending decision
with the department and in which duty was deposited undcr protest, The
Ministry of Finance (Dcpartment of Revenue) have in a note stated:—

“No time limit has bcen prescribed for deciding cases which are
pending decision with the Department and in which dgt'y ha,s
been deposited under protest. However, under Ministry's
letter F. No. 233/14/81 CX 6 dated 12-5-1981 (Appendix
IV) vide which Range Superintendents are required to main-
tain a register in respect of protest cases in order to keep a
proper watch on the progress of these cases. This record
is to be reviewed by the Supervisory Officers during their
visits.” -
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1.38. From the information furnished it was found that until the
issue of Notification No, 115/81-CE dated 11 May, 1981 inserting rule
233 B in the Centra] Excise Rules, 1944 vide Central Excise (15th
Amendment) Rules, 1981, no specific procedure was laid down in order
to ensure that an assessee did not abuse the facility of payment of duty under
protest and resorted to paying duty under protest indefinitely,

1.39. Electric motors of all sorts and parts thereof are chargeable to
duty ad valorem under tariff item 30. Rate of duty differs according to
rated capacity of the motor and the current om which it is capable of
operating. According to a Tariffi Advice issued by the Central Board of
Excise and Customs on 26 March, 1976 it was clarified that both the base
motor and the gear motors would fall under the same sub-item of item
30 and in the case of integrated units, the duty would be chargeable on the
final product, viz., geared motors. On 1 May, 1978, the Board further
clarified that the umits assembling geared motors by manufacturing in
their premises the geared mechanism, and procuring from outside duty
paid electric motors, should be brought under the excise control, and the
geared motors produced by them should be subjected to excise levy
under tariff item 30.

1.40. The Committee find that M/s. Hercules Hoist Ltd., an asses-
see in the Bombay II collectorate manufactured hoists by using electric
motors manafactured in the factory itself. In order to regulate the speed
of the motors, gear mechanism was also manufactured and used in the
electric motors. According to the instructions issued by the Central Board
of Excise and Customs on 26 March, 1976 and T May 1978, such gearcd
mofors were required to be assessed to duty on the value including the
value of the gear mechanism. However, in the case under examination,
the geared motors were assessed to duty excluding the valve of gear me-
chanism resulting in an under-assessment of duty of Rs. 4.72 lakhs for
the period 1 April, 1976 to 22 May, 1979. After the objection was rai-
sed by Audit on 18 July, 1978, the department issved show cause notices
tln;l,;he assessee started paying duty under protest with'efiect from 23 May,

141. The Committec note that the audit objecticn was brought to
the notice of the Central Board of Excise and Customs by the Collector
of Central Excise, Bombay II in February, 1981. The Board were how-
ever already seized of the matter as the draft audit paragraph had come
to them in August 1980. The issue was discnssed in the West Zone Tarift
Conference in March and Jume, 1981 and later was examined by the
Board itself. After review, the Board issued a fresh Tariff Advice on 31
August, 1981 cancelling their earlier instructions dated 1 May, 1978. ..

65 LS—2,
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1.42 During review, a distinction was made between 'a gear motor and
a motor coupled to a gear mechanism. In the case of a gear motor, the
gear mechanism was an integral part of the motor and there was a com-
mon 'housing and the motor had no separate existence of its owa. In
contrast, a motor could be separately coupled to gear mechanism in which
case the motor and gear mechanism would remain two separate identi-
fiable entities. In the former case the gear mechanism was treated as an
integral part of am electric motor whereas in the latfer case it was treated
as an accessory of an electric motor. Thus, according to the Tariff Advice
issued on 31 August, 1981, the case under examination fell within the
latter category and in this case, the value of gear mechanism need not be
included in the value of electric motor for assessment of duty on electric
motors as the gcared motor cannot be said to have come into existence in
an independent and identifiable manner.. . . . ‘a

1.43 The Tariff Advice issued on 31 August, 1981 seeks to set at rest
the confroversy over the inclusion of the value of gear mechanism in the
value of electric motor for assessment of excise duty. However, there are
a few features of the operation of the instructions issued in March 1976
and May 1978 which deserve mention. For instance, the Committee fail
to understand as to how the distinction now made between a motor fiit-
ted with gear and a geared motor should have escaped the attention of
the Central Board of Excise and Customs while issuing the Tariff Advice
in 1976 and further instructions in 1978. The Ministry of Finance have
not been able to put forth any convincing reason or this glaring lapse and
while admitting the omission, the Ministry have now merely sought to ex-
plain that, “the term” gear motors’ in the Circular No. 1/78 has been
used rather loosely”. . . - : . -

1.44 Further, while issuing the Tariff Advice on 31 August, 1981, the
earlier instructions dated 1 May, 1978 were not found to be correct by
the Central Board of Excisc and Customs for the reason that Item 30 as
it existed did not have a separate item of the type “All others”. According
to the Board, the net result of this would be that once the motor has paid
duty under Item 30 and affer the mechanism was attached to it, it con-
tinues to be classified under Itcen 30 and, therefore, no duty can be char-
ged second time on the same product. It is pertinent to point out in this
connection that the tariff description wnder Item 30 was thc same as at
the time of issuing of instructions dated 1 May, 1978 as at present. During
examination, the Ministry of Finance conceded the fact that the tariff
item 30 did not contain sub-item “All Others” had escaped the aftention
of the Board while issuing clarificatich on 1 May, 1978.

1.4S The Committee are coastrained to infer from the foregoing that
while issuing instructions in 1976 and later in 1978 adequate carc was
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not exercised by the Board in examining and analysing the issue thorough~

ly. The fact that the defects in the Tariff Advice/instructions could be
detected and corrective action taken only as a result of the follow-up
action on the objection raised by the Statutory Audit would scem to indi-
cate the inadequacy of the departmental machinery in scrutinising the in-
struction before their issue. The Committee would, therefore, strongly re-
commend that the Ministry of Finance should devise an effective mach-
inery in order to ensure that the tariff advices, clarifications and other in-
structions issued by the Board are properly scrutinised in all respects be-
fore they are issued. :

1.46 The Committee observe that as a result of the Tariff Advice
issued on 31 August, 1981 gear mechanism manufactured by an integral
unit will now be chargeable to duty under tariff item 30 alongwith clec-
tric motor whereas in the case of other unifs gear mechanism will be
chargeable to duty under tariff item 68. Thus, fio aforesaid Tariff Advice
is likely to discourage the production of geared motors in integral wnits
and may consequentially result in loss of revenue to the Government, Al-
though the Ministry of Finance assured the Committee during examina-
tion that, “the Government are aware of the implications of Tarif Advice
dated 31-8-1981 and suitable corrective measures will be taken so that
there is no discouragement in the production of geared motors in the in-
tegrated umits”, yet the Committee have not been informed of the action
taken/proposed to be taken by the Ministry in this behalf. The Committee,
however, note that in the Finance Bill, 1982 the tariff Description of
Item No. 30 relating to Electric Motors in the First Schedule to Cen-
tral Excise Act is sought to be changed or amended so as to specifically
include motors equipped with gears or gear box within the purview of
this item.

1.47 The Committce are concerned to nofe from the information
furnished at their instance by the Ministrv of Finance that mo uniform
procedure was being followed by different Collectorates in the ° assess=
ment of electric motors. The Ministry of Finance have attempted fo ex~
plain this serious shortcoming in the fuactioning of the department by
merelv stating that ‘no specfiic reference indicating different assessment
procedures was made to the Ministry excepting the issue discussed in
the Tariff Conference leading to the issue of T.A. No. 89/81 dated
31-8- 81°. The Committee cannot accept this explanation in view of the
fact that the matter had been discussed in a Tariff Conference even in
April, 1977. The Board have been clearlv remiss in performing fheir
supervisory role, The Committee canmot also nuderstond as to how such
shortcomings in the functioning of the devartment as orevalence of
divergent assessment procedures over long periods in respect of the same
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excisable item in different collectorates could not be detected by the de-
partmental organs like the Directorate of Inspection. In the instant
case the fact that different assessment procedures were being followed by
different Collectorates in the assessment of electric motors came into
light only after the matter was inquired into by the Committee. The
Commiittee expect the Board to be more vigilant in performing their
supervisory role and such divergent practices should not go unnoticed
for too long. The Committee may also be informed of the machinery

which exists for bringing about uniformity in the procedure followed by
the different Collectorates. ‘

1.48 The Committee find that the factory of the assessee in the case
under examination was visited by Inspection Groups of the department
on three occasions and once by the Assistant Collector (Audif) during
the period between March, 1976 and June, 1978 for checking fhe
mamifacturers ‘accounts, manufacturmg process etc. Surprisingly, none
of them were able to detect the fact that the assessee was not paving duty
in accordance with the instructions prevailing at that time. The Com-~
mittee are unhappy that the Ministrv of Finance have now sought to
justify such patent lapses of their departmental surveillance machinery hy
stating that “the various Inspection Groups visiting this unit. . . .earlier
did not think it proper to realise duty on the cembined valve of Gear
Mechanism and the Electric Motor hecause of the fact that no Gesar
Motor as such had come into existence”. The Committce would recom-
mend that the Central Board of Excise and Customs shonld look into
such failores of their mechenism for departmental confrol and take ap-
propriate aneasures in order to make excise surveillance more efective.

1.49 Another disquicting feature noticed by the Committee was that
the audit objection raised on 18 Julv, 1978 was brousht to the notice of
the Central Board of Fxcise and Customs by the Collector of Central
Excise, Bombay TT on 4 Februarv, 1981 only. The issue was first: dis~
cussed in March, 1981 and later in June, 1981 at the West Zone Tariff
Conference and thereafter a Tariff Advice was issued by the Board on
31 August, 1981. The Ministry of Finance have not heen able to adduce
any plaosible explanation for this deplorable delay of more than 23
years on the part of the Collector of Central Excise, Bombay IT in bring-
ing the matter to the notice of the Board. The Committee would stronsly |
recommend that the Board should issue necessary instructions to the
Collectors to bring such cases to the notice of the higher authorities pro-
mptly so that necessary remedisl/corrective measures could bhe initiated
in time. "

1.50 The Committee note thet under the existing procedure, asses-
sees could pay excise duty ‘under protest’. The Committee arc surprised
to note that no specific procedure had been laid down uptil 31 Moy,
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1981 in order to ensure that an assessee did not abuse this facility and
resorted to payment of duty “under protest” indefinitely. A Notification
has now been issued on 11 May, 1981 inserting new rule 233 B in the
Central Excise Rules, 1944 vide Central Excise (15th Amendment)
Rudes, 1981 prescribing specific procedure for payment of duty under
protest with effect from 1 June, 1981. From the details of cases of as-
sessments of electric mators furnished to the Committee it was seen that
in many cases assessces were paying duty under protest. The Committee
were informed that at present no time limit has been prescribed in the
Central Excise Rules for deciding cases which are pending decision with
the Department and in which duty has been deposited under protest ex-
cept that the Range Superintendents are required to keep a Register in
respect of protest cases in order to keep a proper watch on the progress
of these cases. The Committee fecl that simply maintaining a register of
protest cases cannot ensure prompt decision on such cases. The Com-
mittee would, therefore, recommend that the Government should pres«
cribe a time limit, preferably three months, in order to avoid abnormal
delay in deciding cases pending with the Department and in which duty
has been deposited under protest. '



CHAPTER 11
Audit paragraph
COTTON TEXTILES

2.1 Prior to 18 June, 1977, cotton fabrics falling under tariff item
19 I(2) were further classified as ‘superfine’, ‘fine’ etc., depending upon
the average count of yarn contained in the fabrics calculated under the
rules prescribed in cxplanation III below tariff jtem 19. This formula
would apply only when the fabrics contained in warp and weft or both,
single count of yarn and when fabrics were manufactured by using diffe-
tent counts of yarns in warp and wecft-or both, the average count would |
not be determinable and such fabrics would become classitfiable under
tariff item 19 I(2) (f) as ‘cotton fabrics not otherwisc Spcciﬁéd’.
Similarly, the yarn used for manufacturec of such fabrics would also be
assessable to duty at tariff rates at the spindle stage, since the compounded
rate of duty was not prescribed for ‘cotton fabrics not otherwise specified’.

2.2 Twelve units in two collectorates clecared fabrics manufactured
by using diffcrent counts of yarn in warp and weft or both after paying
duty at rates under tariff items 19 1(2) (a) to (e) instead of under itcm
19 1(2) (f) resulting in underassessment of duty of Rs. 44.76 lakhs
(Rs, 28.78 lakhs on cotton fabrics plus Rs. 15.98 lakhs on yarn content
in such fabrics) during the period 1st January 1974 to 17th June 1977.

2.3 On this being pointed out by Audit in November 1979, the
department accepted the objection (Fcbruary 1980). Recovery particulars
are awaited (April 1980).

2.4 The paragraph was sent to the Ministry of Finance in August
1980; reply is awaited (December 1980).

[Para 2.65(b) of the Report of the Compiroller and Auditor General
of India for the year 1979-80, Union Government (Civil) Revenue
Receipts, Volume I, Indirect Taxes. ]

16
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2.5 From the information furnished to the Committee it is seen that
prior to 18 June, 1977 cotton fabrics falling under Tariff Item No. 19
I(2) of Central Excise Tariff were -being classified as under:

(a) Super fiince . . .. in which average count of yarn was 6ls
or morec.

(b) Fince . . . . . in which the average count of yarn was
718 or more but less than 61s.

(¢) Medium-A . . . . in which thecavergac count of yarn was
26s or more but less than 7ls.

(d) Medium-B . . . . . in which the average count of yarn was
17s or morc but less than 26s

(e¢) Coarsc . . . . . in which the average count of yirn wis
than 17s

(f) Not otherwise specified.

2.6 'The average count of yarn was to be determined by applying the
formula given in Explanation 111(d) below T.I. 19 as it existed prior to
18 June, 1977. However, if the average count of yarn could not be
determined by application of the said formula, the fabrics were classifiable
under sub-item (f) above. ‘

2.7 In a note furnished to the Committee on the formula given under
Explanation 111(d) below Central Excisc Tariff Item No. 19, the Ministry
of Finance (Department of Revenue) have stated:

“The expressions used in explanation III under tariff item No. 19
are “count of warp” and “count of weft”,

For detecrmining the count, the length and the weight of the yarn
are to be taken into account. For arriving at the ‘French
cqunt’ the size of yarn expressed as the number of 1000
metres hanks per one half kilogram is to be worked out. For
English count the size of yarn expressed as the number of
840 yard hanks per pound forms the basis. For the purposes
of cotton fabric tariff, it has been provided that ‘count’ is the
count of grey yarn. It has further been provided that for
multiple fold yarn the count of the basic single yarn shall be.
taken and that in the case of fabrics manufactured from cotton

and other yarn, the other yarns shall be deemed to be cotton
yarn.

Fur the purpose of determining the average count of yarn to classify
the cotton fabrics into different categories like super-fine, fine
cte. (which are based on the average count of yarn, in such
fabrics), it is the ‘count of warp’ or ‘count of weft’ which is



18

relevant for the purposes of rule (d) under Explanation ‘III,
and not the counts of individual strands in the warp or the
weft, as the case may be. By taking a given piece of fabric
the total length of the yarn in warp/weft can be ascertained
(by multiplying the length or width with the number of
strands) and by subjecting it to weighment (depending upon
whether we want to express the results under English system
or under French system) the average count of warp/weft can
be arrived at. The warp/weft may contain different types of
yarn but it does not scem to be relevant. We are concerned
only with the count of warp/weft as a whole and not count
of different strands which make warp/weft. In the case of
multi-fold yarn for arriving at the total length, thc length of
single yarn contained in such multi-fold yarn is to be taken
separately.”

2.8 Rule-96 W of the Central Excise Rules, 1944 which existed upcn
17 June, 1977 prescribed compounded rates of duty in respect of cotton
yarn falling under T.I. 18A -used in the making of the varieties of cotton
fabrics falling under sub-items (a) to (e) under T.I. 19 I(2) only vide
Notification No. 48/69-CE dated 1st March, 1969 as amended. These
compounded rates were lower than the tariff rates prescribed under T.I.
18A. But no such compounded rate of duty was prescribed for cotton
yarn used in the making of the cotton fabrics falling under sub-item (f)
under T.I. 19 I(2) viz., cotton fabrics classifiable as “Not otherwise
specified”. This implied that in respect of cotton yarn used in the making
of such cotton fabrics, the duty was lcviable at the tariff rates only.

2.9 The Committee desired to know the rationale for laying down
certain compounded rates below the tariff rates of duty on yarn in respect
of fabrics. The Ministry of Finance (Department of Revenue) have in
a note stated:

“Compounded levy is in lieu of effective rates of duty on an
exciseable commodity. The rates are fixed taking into con-
sideration the average burden and administrative convenience.
The rates cannot be equivalent to tariff rates as the com-
pounded levy has to be attractive and is applied only after
receiving an option from the manufacturer to comply with
the Central Excise Rules applicable for manufacture plus
clearance of the goods. Rule 96W as it then existed is self-
explanatory.”

2.10 The Ministry of Finance (Department of Revenue and Banking)
vide their Circular Letter CE/1/76-CX-2 issued under F. No. 51/18/74-
CX-2 dated 4 Jamuary, 1977 clarified that since the average count of yarn
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in fabrics with different counts of yarn in warp and/or weft was not
determinable directly under the formula given below item 19 of the Central
Excise Tariff, such cotton fabrics would be classifiable as “Not otherwise
specified” i.e., under sub-item (f).

2.11 The Committee wanted to know the circumstances which
necessitated the issue of the clarification contained in Board’s letter No.
51/18/74-CX2 dated 4 January, 1977. The Ministry of Finance (Depart-
ment of Revenue) have in a note stated as follows:

(i) “The local audit in their report on M/s. Ahmedabad
Manufacturing and Calico Printing Co. Ltd. Ahmedabad
(Calico Mills) poined out that certain sorts of cotton fabrics
manufactured by the unit contained yarn of different counts in
warp or weft or in both and were assessed under tariff item
19 1(2) according to average count declared by the mill. The
average. count of such sorts was ascertained by taking the
number of ends of each count of yarn separately and then
applying the formula prescribed under explanation III to T.L
19.

(i) Audit held that the formula prescribed was not applicable in
case where yarn of different counts have been used in warp or
weft and such fabrics should be assessed under tariff item
19 1(2) (D).

(iii) The Comptroller and Auditor General of India, New Delhi,
advised in his letter dated 29-1-75 that in calculating the
average count of such fabrics no direct application of the
formula was made and he, therefore, suggested that the
Ministry might look into this aspcct and examine whether the
Explanation IIl to T.I. 19 needed any further amplification.
The matter was accordingly examined in consultation with
Chief Chemist, DGTD, ISI, Textiles Commissioner and the
representatives of the National Textile Corporation. It was
suggested that if the resultant count of the yarn was obtained
by taking the harmonic mean of the counts of the individual
yarns and the formula applied then it would result in a lower

average count and hence it was felt that such fabrics should
be assessed as cotton fabrics NOS. -

(iv) The Law Ministry on 15-9-76 had advised that applying any
expanded formula appeared to be a practical way out but it
did not have any legal backing. The Law Ministry, therefore,
suggested that when ISI has evolved specifications for deter-
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mining average count of fabrics according to inter-national
specifications, suitable amendment of the existing statutory
formula® may be examined.

(v) In view of the position explained above, the Board advised all
the Collectors of Central Excise to classify all such fabrics as
NOS under tariff item 19 I(2)(f) till amendment of the
formula was made in the tariff item itself. However, in 1977
classification of cotton fabrics based on average count of yarn
was done away with and accordingly the formula was omitted
w.e.f. 18-6-77 till issue of Notification No, 226/77, dated
15-7-77 when the cotton fabrics once again required calcula-
tion of average count and yarn of 41s and above for assess-
ment. Cotton fabrics below 41s were chargeable to duty on
the basis of value per sq. meter.”

2.12 Asked what wag the effect of the clarification issued on 4 January,
1977 on past and future assessments, the Ministry of Financc in their note
stated as under:

“The effect of the clarification was to help in determining classifica-
tion under Item 19 1(2)(f) for future assessments and
demands for future assessments and to raise demands for the
past subject to period of limitation.”

2.13 The Committee desired to know the reasons for the change of
classification of cotton fabrics under Tariff Item 19 I with effect from
18 June, 1977. In a note furnished to the Committee, the Ministry cf
Finance (Department of Revenue) have stated as follows:

“Prior to 18th June, 1977 classification of cotton fabrics (other
than certain specific varieties) was based on the average count
of yarn used in the fabric. Accordingly separate rates of
duties had been prescribed for superfine, fine, Medium ‘A’
Medium ‘B’ coarse fabrics, etc. The classification based on
counts was found to be complicated. It was accordingly
decided in the 1977 Budget to do away with the classification
of cotton fabrics based on counts and to adopt a classification
based on value of the fabrics, which admits of a higher degree
of progression in the duty structure. At the consideration
stage of the Finance (No. 2) Bill, 1977, however, it was
decided to reintroduce as separate classification with a separate
rate of duty for fine and superfine fabrics in the interest of the
decentralised sector, retaining the duty structure. based on
value for other varieties of fabrics.”
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2.14 It has been pointed out by the Audit that twelve units in two
collectorates manufactured certain varieties of cotton fabrics using different
counts of yarn in warp and weft or both. These fabrics were classified
as superfine, fine etc., under tariff item 191(2) (a) to (¢) and were cl.eared
by paying duty as applicable to the cotton fabrics under tariff 1ten'1s
19 I(2)(a) to 19 I(2)(e). But as yarn of different counts was, used in
warp and/or weft in the manufacture of the cotton fabrics under reference,
the average count of yarn in these fabrics was not determinable under the
formula given in Explanation III(d) below T.I. 19. As such, these cotton
fabrics could not be classified as superfine, fine etc., under the Tariff items
19 I(2)(a) to 19 I(2)(e) and were appropriately classifiable under
19 1(2)(f) as “Not otherwise specified”. This resulted in under-assess-
ment of Central Excise duty on cotton fabrics to the extent of Rs. 28,78,307
for the period from 1 January, 1974 to 17 June, 1977.

2.15. The Audit has further pointed out that the duty on cotton yarn
used in the making of the above stated cotton fabrics was also paid at the
compounded rates under rule 96W of the Central Excise Rules, 1944, the
rates of duty having becn prescribed vide notification No. 48/69-CE dated
1 March, 1969 as amended. But, as the cotton fabrics under reference
were classifiable under T.I. 19 1(2)(f) as ‘Not otherwise specified’ and the
compounded rate of duty having not been prescribed for cotton yarn used
in the making of cotton fabrics falling under T.I. 19 1(2)(f), the duty on
cotton yarn used in their making should have been paid at the tariff rate.
So there was an under-assessment on cotton yarn to the extent of
Rs. 15,98,227/- for the period from 1 January, 1974 to 17 June, 1977.

2.16. Thus, according to the Audit, the total amount of underassess-

ment of duty on the above item in 12 units for the period 1 January, 1974
to 17 June 1977 stood to the extent of Rs. 44.76 lakhs.

217 Explaining the facts of the case, the Ministry of Finance
(Department of Revenue) have in a note sttaed:

“Prior to 18th June 1977 cotton fabrics falling under tariff item
19 1(2) of Central Excise Tariff were classified as superfine,
fine etc. depending upon the average count of the yarn con-
tained in the fabrics, and calculated as per formula given below
explanation—ITI(d) of tariff item 19. This formula would
apply only when the fabrics contained in its warp and weft or
both single count of yarn and when fabrics are manufactured
by using different count of yarn in warp or weft or both, the
average count could not be determined and as such fabrics
would become classifiable under tariff item 19 1(2)(f) as
“cotton fabrics not otherwise specified”. The A.G.s Audit
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party during their audii of records
Ahmedabad, Sri Arbuda Mills Ltd, Ahmedabad, New
Swadeshi Mills Ltd., and Sarangpur Cotton Manufacturing
Mills Ltd., observed that in respect of few sorts manufactured by
the assessees the fabrics had wrongly been classified under
tariff item 19 1(2)(a) to (e) instead of tariff item 19 1(2)(f).
They also pointed out that similarly in case of cotton yarn the
duty on cotton yarn contained in such fabrics classifiable as
“cotton fabrics not otherwise specified” was to be charged at
the tariff rate instead of compounded levy rate.

of Jupiter Mills Ltd.

2.18 From the details of under assessment of duty furnished by the

Ministry of Finance (Department of Revenue) on 1 August, 1981 it is
seen that the short levy of duty in 13 units amounted to Rs. 92.56 lakhs.

2.19. The Committec pointed out that according to the Audit para-
graph the total duty under-assessed in twelve units in two collectorates
amounted to Rs. 44.76 lakhs. When asked to reconcile the discrepancies
in the two figures, the Ministry of Finance (Department of Revenue)
furnished a fresh statement indicating that the total under-assessments of
excise duty involved in the Audit para amounted to Rs. 63.01 lakhs in
14 units in 2 collectorates. The details of under-assessments with their

respective positions of recoveries of duty are shown in the following

Table: .

Sl. Namec of the Unit Amount of  Latest position  commu-

No. short levy nicated to the Commi-
ttce

I 2 3 4

. M/s Rohit Mills Ltd. Ahmedabad

1,99,709.46 Demands under proccess
of adjudication.

2. M/s Mihir Textiles Ltd., Ahmedabad 39,1€0.C0 Do.
3. M/s. Jupitar Mills Ltd., Ahmedabad 10,724.72 Duty rcalised
4. M/s Arbuda Miils Ltd., Ahmedabad 12,22,579.76 Demands under process
of adjudication.
5. M/s. Sarangpur Cotton Manufacturing 81,909.12 Duty paid by the assessec
Mills Ltd. No.1, Ahmcdabad under protest.
.6. M/s Sarangpur Cotton Mfg. Mills Ltd. No. 2,20,359.50 Dcamnds undcr process
1I, Ahmedabad of adjudication. -
7 M/s New Swadeshi Mills Ahmedabad . 17,465.32 Do.
8 M/s Calico Mills Ltd., Ahmedabad 12,38,812.03 Do.
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9. M/s Surat Cotton Spinning & Weaving

Mills, Surat

10. M/s New Shorrock Mills Ltd., Nadiad

11. M/s Soma Textiles Ltd., Ahmedabad
12. M/s Manjushri Textiles, Ahmedabad

13. M/s Mahendra Mills Ltd., Kalol
14. M/s Maharana Mills Ltd., Porbundcr

3 . 4
3,17,158.35 Dcmand beirg  redcter-
mined
13,66,372.75 Demands undcr  proccess
of adjudication.
11,37,963.78 Do.

29,918.77 Under decision.

2,48,087.84 Dcmands sct asidc.

1,71,266.12 Dcmands  under process
of adjudication.

63,01,27.52

2.20 From the information furnished to the Committee it is seen that
in most of the cases adjudication proceeding have been activised only in
October, 1981 i.e., after thc Audit Paragraph was taken up for examina-
tion by the Committee.

2.21. Explaining the reasons for the discrepancies in the figures, the
Ministry of Finance (Department of Revenue) have in their note inter alia
stated:

“The reasons for difference is that similar under assessment not
pertaining to period involved in Audit Para was also inadver-
tently reported.  Besides under-assessment on account of
fabrics manufactured out of yarn falling under tariff item 18E
was also reported duec to some mis-understanding on the part
of field Officers.”

2.22. The Committee wanted to know the manner that was being
adopted for determination of average count of yarn in fabrics when the
fabrics were made by using different counts of yarn in warp and weft or
both with -effect from 15 July. 1977. The Ministry of Finance (Deptt.
bf Revenue) have stated as follows:-—

“After issue of Notification No, 226—227/77 dated 15-7-77 there
were difficulties in the application of rules for determination
of average count of varn in cotton fabrics having:—

(i) multifold yarn of different counts;
(ii) more than onc count of varn in warp or weft;
(iii) Non-cotton yarn.
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According, the rules were reviewed as built-in in the explanatory
notification and certain deeming provisions were added thereto
and in consultation with the Ministry of Law, the motification
was amended vide Notification No. 7/78 and 8|78 dated
17-1-78.* :

2.23. Asked whether the difficulties experienced in the classification
of such fabrics prior to 18 June 1977 have since been overcome, the
Ministry of Finance (Deptt. of Revenue) replied in the affirmative.

2.24 While intimating latest position of recovery of duty from M]s.
Surat Cotton Spinning and Weaving Mills, Surat, the Ministry of Finance
(Deptt. of Revenue) stated as follows:

“The Collector of Central Excise, Baroda has reported that in the
case of Surat Cotton Spinning and Weaving Mills, Surat
demands for Rs. 2,83,651.86 were confirmed by the Assistant
Collector. The assessee filed an appeal to the Appellate
Collector Bombay who allowed the appeal subject to the cen-
dition that if by taking the yarn of the highest count in the
warp or weft the ‘average count could be determined and if
it is found that the average count of the fabrics would be the
same as was declared and approved earlier, no differential
duty should be demanded. 1In case on such redetermination,
the average count is found to be on higher side calling for
higher duty, the demand could be worked out accordingly and
the appellant shall pay the same.

Against the orders of the Collector (Appeals) a review proposal
was sent by the Collector to the Government of India. The
Government of India has taken the view that the amending
Notification No. 7|78 dated 17-1-78 had to be taken to clarify
the matter and the ratio of the decision would also apply for
concluding that the impugned order in appeal is not a fit case
for review.

In view of the Government’s observation that the orders passed by
the Collector (Appeals) Bombay are not fit for review, the
Asstt. Collector has been asked to redetermine the demand as
directed by the Collector (Appeals) to see if any amount is
chargeable from the assessee. Similar action is to be taken
by the Asstt. Collector on the demand for Rs. 33,506.49, which
was not confirmed by him as the order of the Awppellate
Collector was sent for revicw to the Government. Now the
Asstt, Collector has been asked by the Collector to take similar
action on this demand also.”
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2.25. In respect of the position of the demand raised against M/s.
Mahendra Mills Ltd., Kalol, the Ministry of Finance (Deptt. of Revenue)
have in their note stated: ' : ,

“Demands for Rs. 1,31,115.43, Rs. 92,980.21 and Rs. 11,584.97
in respect of M/s. Mahendra Mills Ltd., Kalol have been set
aside in appeal by the Appellate Collector, Bombay on merits
while demand for s. 2,392.20 has been set aside by the
Appellate Collector as being of time barred.”

2.26. On perusal of the relevant records of the above assessee furnished
by the Miinstry of Finance (Deptt. of Revenue) it is seen that the following
demands were raised by the Deptt. against short-levy of duty:

Period covered Amount

Rs.
(i) 1974,75 and 76 . . . . . . . . 1,31,115.43
(ii) 1-1-1977 to 31-3-1977 . . . . . . . 23,992.20
({iii) 1-47Tto 17677 . . . . . . . . 92,980.21
*(iv) 15-7-77 to 17-1-78 . . . . . . . 11,584.97

*Period not covered by Audit objection.

2.27. Appeals filed by the assessee against demands mentioned at (i),
(iii)) and (iv) above were allowed by the Appellate Collector, Bombay.
While partly allowing the appeal field by the assessee against the demand
for Rs. 1,31,115.43 the Appellate Collector inter alia observed as follows:

“I have carefully gone through the case records, submissions made
in the appcal memo and thosc made at the time of personal
hearing. The appellants do not dispute that the fabrics in
question contained yarn of different counts in warp and weft.
But the mere fact that these contained yarn of different
counts does not mean that the average count of the fabrics
could not be determined. The appellants cannot be denied
the benefit merely because the Department had the difficulty
in determining the average count of the yarn in fabrics in the
particular period, more so when subsequently a method was
'in fact found for such determination. It may be mentioned that
subsequently the Government of India amended the relevant
provisions to clarify that where there are yarns of different
counts in warp or weft or both, the count of the yarn which
has the highest count, shall be taken to be the count of warp
or weft, as the case may be. It is felt that this amendment
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is in the nature of clarification or explanation which would
equally apply to the past cases. In view of this, I am not
inclined to agree with the lower authority’s views that in such
cases the average count could not be determined. This can
be by taking the yarn of the highest count in the warp or
weft, as the case may be. Accordingly, the jurisdictional
Assistant Collector shall determine the average count and if
on this basis it is found that the average count of the fabrics
would be the same as was declared and approved earlier, no
~differential duty should be demanded. In case, on such re-
determination. the average count is found to be on a higher
side calling for higher duty, the demand could be worked out
accordingly and the appellants shall pay the same.

Coming to the time-bar plecaded by the appellants, I find that the
show cause notice to pay differential duty was issued on
26-7-77 and it pertained to the clearances made during the
years 1974-75 and 76. Since the clecarances were made in
accordance with the approved classification list and assessments
were finalised by the department, | agree with the appellants’
contention that the demand for differential duty could have
been made under rule 10 of the Central Excise Rules, 1944.
In accordance with the provisions of rule 10 read with rule
1737 of the Central Excise Rules, 1944 the demand could
be raised for a period of 12 months before the date of issue
of show couse notice. Accordingly, any duty might be
required to be paid in accordance with the directions given
in the preceding para. has to be restricted for the period com-
mencing on 26-7-76 only. No demand can be sustained for
the carlier pariod.”

2.28 Duty demand:d bv the deptt. for the period from 1-1-77 to
31-3-77 was set aside by the Appellate Collector on the following grounds:—

“Duty was demanded under No. SON/13/MH/78 dated 2-5-78
and related to the period 1-1-77 to 31-3-77 during which the
clearance of yarn was made. On the facts and circumstances
of the case neither the provisions of superseded Rule 10 A
nor that of Rules 9 are applicable to the instant case.
Accordingly, T hold that demand made under the aforesaid
show cause notice and a confirmed through the impunged
order is time-barred. Without going into the merits of the
case, I set aside the impunged order and allow the appeal with
consequential relief.”
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2.29. In his order allowing the appeal filed by the asessee against
demands of duty of Rs. Y2,980.21 and Rs. 11,584.97 for the periods
1-4-77 to 17-6-77 and 15|7|77 to 17|1|78 respectively, the Appellate
Collector cited the same grounds as mentined in the above paragraph.
Decaling with the plea of the appellant to set aside the demands raised by
the deptt. on grounds of time-bar, the Appcllate Collector observed as
under:-——

“Coming to the time-bar plcaded by the appellants, 1 find that in
the casc of fabrics cleared on or after 15-7-77, Show-causc
Notice was issued on 27-2-78. Since the appellants had
declared all the relevant information to the depit. belore
effecting clearunces, shorg icvy, if any, should be collected for
a period of 6 mouths before the date of issuc of S.C. Notice:
the eatended period of 5 years should not apply in the instant
casc. Accordingly, any duty which might be required w be
paid in accordance with the dircctions given in the preceding
paragraph, huag to be restricted for the period commencing on
27-8-77 in so far as cicarancey during the period conuncncing
on or after 15-7-77 are concerned.  As regards the clrarances
ciiver ! odwring e poriud prior o 18-6-77, neither  the
appeliants have advanced the plea of time-limit ror it is

available.™

2.30. 1t was seen that in this letter dated 21 November, 1980 to the
Collector of Cuntral Excise, Ahimicdabad on the orders passcd by the
Appellate Collector against demiiads  of  duty  for Rs.  1,31,115.43,
Rs. 92,980.21 and Rs. 11,584.97 the Asstt. Collector inier alia request-
ed as follows:

“As per the letter F. No. 51/18/74/CX-2 dated 4-1-77 of Director
of Revenue ond Banking (Circulated under Hdqrs. File No.
VIO (B)2!MP-77 dated 26-1-77) such fabrics arz classifiable
under T.1. 19.1(2) {f) as cotton fabrics NOS. The amendment
regarding taking the highest  were/weft for the taking the
purpose of detcrmining average count under Notification No.
226/77 was madc vide Notification No. 7/78 dated 17-1-78.
There is no provision in the said notification No. 7/78 that
it will effect retrospectively. 1In the circumstances, such
fabrics are classifiable under 19 (2) (f) till 16-1-78. In
view of this, it is felt that orders-in-appeal referred to
above being at variance with the instructions of Deptt. and as
such the cases need to be proposed for review by Government
of India under section 36 of Central Excise and Salt Act, if
deemed fit.”

65 LS—3.
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2.31 In reply to the above communication, the Asstt. Collector of
@catral Excise (Legal), Ahmedabad, inter alia stated as under:—

“The Deputy Collector Customs & G. Ex. Ahmedabad docs mot
agree with the above proposal as the orders in original are in
the nature of clarification and substitution of the instructions
and as such it will have retrospective effect being of procedural

nature.”

2.32 The Committee asked whether the amending notice notification
No. 7/78 dated 17 January, 1978 referred to above, could be applied
retrospectively and whether the opinion of Misintry of Law was obtained
on that point. The Ministry of Finance (Deptt. of Revenue) have in a
note ctated:

«“ ...the decision of the Appellate Collector in casc of M/s.
Surat Cotton Spinning & Weaving Mills, Surat was not review-
ed by the Government of India. This decision was taken by
Revisionary authority in a quesijudicial capacity and it will
not be appropriate for the Ministry to sgcertain from Revi-
sionary Authority if the opinion of the Law Ministry was
obtained and to comment whether notification No. 7!78 CE
dated 16/17-1-78 can be app'ied retrospectively.”

2.33 At the instance of the Committee, the Ministry of Finance (Deptt.
of Revenue) have furnished details of in respect of similar cases of mis-
classification of cotton fabrics in other collectorates.

2.34. A table indicating names of such assessec, collectorate-wise,
amounts of under-assessment, period involved and present position is givem
below:

S1.No. Name of the assessce Period Amount involved  Prescrt paositie »
involved
] 2 3 4 5
Calcutta Collectorate
Rs.
1. M/s. Dunbar Mills Ltd. . 15777 to 58,162.50 No demand has beem
16-1-78 raiscd. Cellectorate is
being asked to raisc
the demand.
2. M/s Kesoram Cotton Mills Z:é:;; to 3,672.26 Dcmznd raiscd.
3. Mh. Do. 15-7-77 to 9,385.33 No demand has beew
16-1-78 raiscd, Collector is

being asked to raise
the demand.
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Indore Collsetorate

1. Mjs. J.C. Mills, Gwalior . 1-11-73 to 50,036.21 Stil] undcr precess of
28-2-75 decision. Concorncd
2. Do. 11-3-75 to 1,44,676.39 Divisional Officcr has
31-3-76 been directed by the
3. Do. 1-4-76 to 2,36,635.51 Collcctor  to dispote
31-5-77 of the show - cause

notice czrly.

Madras Collectorate

1. M/s. B&C Mills, Madras . Qctober, 3,625.63 Cusc is still wrder
1976 to May process of  adjudica-
1977 tion. :
Bombay Collectorate
1. M/s. Pircmal Spinning & Wea- 30,932.38 Pending adjudication
ving Milis Ltd.
2. Mis. Shree Sitaram Mills (CY) 55,274.10 On appeal the Appellate

Collector has stayed
the rcalisation sub-
jector Bank guarantec.

cr - 9,738.64 Pcnding adjusdication

6,02,11.95

2.35. The Ministry of Finance (Deptt. of Revenue) have stated that
in respect of Allahabad, Bombay-II, Bangalore Chandigarh, Cochin,
Bhubaneswar, Delhi, Guntur, Hyderabad, Jaipur, Madurai, Kanpur,
. Meerut, Patna, Pune, West Bengal, Goa and Shillong Colectorates, no
cases of similar under-assessment were reported.

2.36 It will be seen from the above Table that out of 10 cases, 7
cases are still pending and are under a process of adjudication|decision.
In one case, the demand has been raised and it has not been stated whether
the amount has been realised or not. The Committee desired to know
the reasons for such inordinate delays in deciding cases involving heavy
demz:;xds. The Ministry of Finance (Deptt. of Revenue) have in a mote
stated;—

“(1) In respect of cases relating to Central Excise Collectorate,
Calcutta, the Collector has been directed to raise necessary
demands.

(2) In respect of M/s. B&C Mills falling in the jurisdiction of the
Collector of Central Excise, Madras, it has been reported
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that due to frequent changes of Asstt. Collectors, the case
could not be adjudicated. A personal hearing has again been
fixed by the present Assistant Collector of Central Excise,
Madras IIl Division and the outcome of the adjudication
proceedings is awaited,

(3) The Collector of Central Excise, Bombay I, has reported that
M/s. Pirama] Mills disputed the demand on the ground that
results of test by Dy. Chief Cheraist were not communicated
to them. M/s. Sitaram Mills also disputed the demand on
the ground that assestment was done as per duly approved
clawification list.  All cfforts arc being made {o decide  the
demand cases carly.

(4) The Coiiecior of Cenir! hxui»-c. Fnd‘w“ Lo~ suporied that the
show cause notices issued to M/s. 1. O Mills Ltd, have «ncee
been covtfined by the .,w.. ~.'-\~.He:.'-.m of Central Excise,
Gwalior.  While confirming, ihe Asel. Coilstor ha revised
the amount of duty ow coion fubri- trom s 2.82.167.71

for the period 1-11-73 to 28-2-75 to s, £R03621 P and
from Rs. 3.17.144.81 for the nrind 1.2.75 {0 31-2.70 10
Rs. 1,44.676.39 P, The amount 0r Tir, 23662051 P fo:
the period 1-4-76 {0 31-5-77 however pomeine vochynead,
Thug the total amount comee to Rs. 4.31.348 H P. inutcad of
Re. 8.36.948.03 P, The incidence of ¢ v . ked out while
issuing the show cause notice was incorrect due to wrong
application of rates of duty. Duty on varn used in such
fabrics was not worked out gnd has to he colevinted vrith
reference to rccords which are voluminou- and therefore time-
consuming.”

2.37 Prior to 18 June 1977 cofton fabrics fallint under ('@ item
191(2) were being classified s ‘sumerfine’, ‘fine’ efe. wnder subh-itrms (a)
to (e) depending upen the average connt of varn copiaired in the fabrics.
The average count of varna was fo be determined hy aw»plving the for-
mula given in Explenation TII(d) below T.I. 19 as it existed prior tr 18
June, 1977. However, if the averare count of yarn coun'd not be deter-
mined by application of the said formula, the fabrics were classifiable
under sub-item (f) of T.I. 19 ¥(2) as ‘cotten fabrics not otherwise speri-
fied’. SR,

2.38 Further, under rule 96-W (which existed upto 17 June 1977)
of the Central Excise Rules, 1944, compounded rates of duty were pre-
scribed in respect of cofton yarn falling under T.I. 18A used in the mak-
ing of the varieties of cotton fabrics falling under sub-items (a) to (e)
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under T.I. 19 X(2). But no such compounded rate of duty was prescribed
for cotton yarn used in the making of the cotton fabrics falling under the
sub-item (f) under T.I 19 I(2), viz. cotton fabrics classifiable as ‘not
otherwise specified’. This implied that in respect of cotfon yam used in
the making of such cotton fabrics the duty was leviable at the tarift
rates only.

2.39 The Audit Paragraph under examination has disclosed that 12
units in Ahmedabad and Baroda Collectorates inmanuiacturing certain
varieties of cotton fabrics using difierent counts of yan in warp and/or
weft clearcd such fabrics after paying detv at rates under fariff itom
19 I(2) (a) to (e) instead of under 19 K2) (f). According to the Audit as
yarn of different counts was used in warp and/or weft in the manufac-
turc of the coiton fabrics the average count of yarn i these fabrics
was not determinable under the formula given in Fxplamation i(d)
below T.I. 19 and should have beea appropriaicly  classified under
T.I 19 1(2) (f) as ‘not otherwise specified’. Fhis resulfed in pader-assess-
ment of duty on cotton fabrics to the extent of Rs. 2578 lakhs for the
period 1 January, 1974 to 17 June, 1977, '

2.40. Further, the duiy on cetton varn used in fhe moking of the
cotton fabrics by the above assessces was also puid ai the compounded
rates under rule 96-W of the Central Excise Rules, 1944, According fo
the Audit as the cottton fabrics under reference were classifiable under
T.L 19 1(2) (f) as ‘not oth~rwise specified’” and as the cempounded rate
of duty was not prescribed for cotton yarn used in the making of cotton
fabrics falling under T.I. 19 1(2) (), the duty ¢n  cotton yarr used inf
their making should have been paid at the tariff rafe. This resulted im
under-assessment on cotton yarn to the extent of Rs. 15.98 lakhs fer
the period 1 January 1974 to 17 Jume., 1977,

2.41 Thus, according to the Audit, the total under-asscssment of
duty due to incorrect classification of cotton fabrics wnder tariff item 191
(2).(a) to 19 I(2) (e) and incorrect application of compounded levy rates
in the case of yarn used in the making of such fabrics in 12 umits in 2
Collectorates amounted to Rs. 44.76 lakhs. However, while admitfing
the Audit objection, the Ministry of Finance have now submitted revised
figures of under-assessments of Rs. 63.01 lakhs. The main reasons for the
increase are that some amounts now included by the Ministry were not
intimated by the department to Audit earlier and the final amount also

included certain amounts which were already reported in earlier Audit
Report.

T

2.42 The Committee find that apart from the ahove under-assess-
ments involving Rs. 63.01 lakhs in two Collectorates, misclassifications
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of similar types were reported in follt other Collectorates involving Rs.
6.02 lakhs (dealt with in Para'2.52), The Ministry of Finance have not
apprised the Committee of the precise reasons for these glaring cases of
umder-assessments of duty. Nevertheless, while explaining the background
for the change in classification of cotton fabrics under T.I. 19 I with
effect from 18 Jume, 1977, the Ministry have stated that, “the classifics-
tion based on counts was found to be complicated. It was accordingly de-
cided in 1977 Budget to do away with the classification of cotten fabrics
based on counts. : R—

2.43 The fact that misclassifications of cotton fabrics falling under
tariff item 19 I (2) (f) have been reported only from 6 collectorates and that
assessments were being done correctly in other collectorates wonld seem
to indicate that the under-assessments could not be attribnted to com-
plications in the law. The Committee recommend that responsibility
should be fixed for this lapse after holding an enquiry and the result
thereof be communicated to the Committee,

2.44 The Committee note that it was proposed in the 1977-78
Budget to do away with the classification of cotton fabrics based on
counts and to adopt with effect from 18 June, 1977 a classification based
on value of the the fabrics which admits of a higher degrec of progression
in the duty structure. However, at the consideration stage of the Finance
(No. 2) Bill, 1977, it was decided to reintroduce a separate classification
with a separate rate of duty for fine and super fine fabrics in the interest
of the deceatralised sector, retaining the duty structure based on value
for other varieties of fabrics and a nofificatiod was accordingly issued on
15 July, .1977. The Committee were informed that even after issuc of
notification dated 15 July 1977, difficulties in the application of rules for
determination of average count of yarn in cotton fabrics continued ta
persist. The Ministry of Finance, therefore, reviewed the matter in con-
sultation with the Ministry of Law and the nofification was amended vide
another notification on 17 January 1978. In this connection the Com-
mittee find from the relevant records relating to the assessment in the
case of M/s. Mahendra Mills, Kalol, one of the assessees, where misclas-
sification under tariff item 19 1(2) had continued during the period bet-
ween 15 July, 1977 and 16 January 1978 as well. The Committee would
therefore, like to be informed of the details of under-assessments due to
such misclassification during the intervening period between 15 July 1977
and 16 January, 1978 in all such cases.

245 The Committee note that out of a total under-assessment of
duty of Rs. 63.01 lakhs in 14 units, only an amount of Rs. 0.93 lakh
from two assessees has been recovered so far. Demands raised sgainst
short levy of duty in 10 units amounting to Rs. 56.44 lakhs are stated

. SR
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8o be under the process of adjudication/decision., From the informatiom
furaished by the Ministry, it is seen that even the adjudication proceed-
ings have been activised only after the subject was taken up for examina~
tion by the Committee. The Committee cannot but express their displea~
sure over such inordinate delays. They expect that all such pending cases
will be finalised expeditiously and a report submitted to them forthwith,

2.46 The Ccmmittee find that in onc case, viz. that of M/s Surat
Totton Spinning and Weaving Mills, out of total demands of Rs. 3.17
lakhs, a demand for Rs. 2.84 lakhs was confirmed by the Assistant Col-
Bector. Against this, the assessee filed an appeal to the Collector (Appeals)
Bombay, who allowed the appeal. A review proposal was sent by the
TCollector to the Government of India against the orders of the Collector
(Appeals). In their orders on the review proposal, the Government of
India held the view that the amending notification dated 17 January 1978
had to be taken into account to clarify the matter and the ratio of that
decision would also apply for concluding that the impugned order-in-
appeal is not a fit case for review, In view of the Government’s ohserva-
tion, it was stated that the department was redeterm’ning the whole de-
mand (Rs. 3.17 lakhs) in order to see if any amount was chargeable from
the asscssee. The Conumitee also find that an appeal filed by another as.
‘sessee, viz. Mahendra Mills Ltd. Kalol was partly allowed by the Appel-
late Collector ca the same grounds.

2.47 To a pointed question of the Committee as to whether the amen-
ding notification dated 17 January 1978 could be applied retrospectively
and whether the opinion of the Ministry of Law was obtaincd on that
point, the Ministry of Finance stated that, “. . . .this decision (m the
case of Surat Cotton Spinning and Weaving Mills, Suraf) was taken by
Revisionary authority in a quasi-judicial capacity and it will not be ap-
propriate for the Ministry to ascerfain from Revisionary authority if the
opinion of the Law Ministry was obtained and to comment. . .” The deci-
sion of the Collector (Appeals) had been sent by the Collector for review
by the Government of India. The Committee’s question apparently refer-
red to this stage of review. The Ministry’s answer is not relevant. The
‘Commiftee would like to know why the question that the _‘h_amendment
could not have retrospective effect was not taken into account at that
stage. .

2.48 The Ccmmittee find that in the case of M/s. Mahendra Mills
Ltd., Kalol where a short-levy of Rs. 2.48 lakhs was reported for the
period covered by Audit objection, the demands raised by the department
were set aside by the Appellate Collector on an appeal by the assessee.
The department had raised demands against short levy of duty of Rs..
- 1.31 lakbs. (for the years 1974, 1975 and 1976). Rs. 0.24 lakh (for the
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period 1 January 1977 to 31 March 1977) and Rs. 0.93 lakh (for the
period 1 April 1977 to 17 June 1977). The demand for Rs. 0.24 lakh was
set aside by the Appellate Collector on the ground of.time bar without
going into the merits. Appcals of the assessce against demand: for Rs.
1.31 lakhs and Rs. 0.93 lakh were allowed by the Appellate Coliector on
the same grounds cited in the case of M™/s Surat Cotion Spinning and
Weaving Mills and the departinent was asked to redefermine the demands.

2.49. However, on perusal of the relevan: records turaished by the
Ministry of Finance the Comini‘tec find that the Anpeifate  Collector
while partly allowing the appeal of the assessee (M/s Muihendra Mills
Ltd.) against the demand for Rs. 1.31 lakhs had also held that as the
show capse notive for dificreniial duty was issaed on 26 July, 1977 only,
even if any duty was payable by the assessce after re-deicrmination, such
duty had to be restricted for the peried commencing on 26 Inly. 1976
only. Thus, the plea of time bar advanced by the assesice was aise parlly
allowed by the Appellate Collector.

2,50. The Committee observe from vet ancther order passed by the
Appellate Collector partly allowing 21 appeal filed by *he ascossee against
the demand of Rs. 11,585 towards short-levy during the period 15 July
1977 to 17 January 1978 that the show cause notice was not issued by
-the department within the requisite period. «

2.51. The Committee are constrained to infer from the forcgoing
cases that the department hod woefully failed in isswing the demands for
duty within the requisite period and as a result of this dilav the demands
were held to be time-barred in the orders-in-appeal. The Committee
recommend that responsibility should be fived for the fapse. The Minisfry
of Finance should also identifv the reasons for such delavs in issue of
demands for duty and take neccessary corrective measures in this regard.

2.52. The Committee find that out of 10 cases involving under-assess-
ment of Rs. 6.02 lakhs of duty on account of similar misclassifications re-
ported from 4 other collectorates, 7 cases were still wnder adjadication/
decision. Out* of the remaining three cases (reported in the Calcwtta Col-
Yectorate) demands for the under-assessmenfs were yet to be raised in
2 cases involving a total duty of Rs. 67,548. The Ministry of Finance
have in their note merely stated that the “Collector is being asked to
raise the demand”’. Further, while intimating the position of recovery of
duty in the case of B&C Mills under the Madras Collectorate, the Minis-
try of Finance inter alia stated that the case could not be adjudicated due
to frequent changes of Assistant Collectors.

2.53. The Committee are concerned to note there have been in-
ordinate delays in finalising cases involving heavy amounts of duty.
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Moreover the Ministry of Finance have not been abic to adduce any
plausible reason for the delay on the part of the Collector of Central Ex-
cise, Calcutta in raising the demands in two cases. The Committee are
unhappy that the Ministry of Finance have sought to justify the delay in
adjudication by putting forth plea such as freqeunt changes of Assistant -
Collectors. The Committee recommend that all such pending cases should
be finalised cxpeditiously and latest position regarding = recovery of
duty intimated to them.

SATISH AGARWAL
Nrw DeLHI: '

1 April, 1982 Chairman
11_Cha;rra,1()—()—5 (9) o Public Accounts Cnmmittce



PART 11

MINUTES OF THE SITTING OF THE PUBLIC ACCOUNTS
COMMITTEE HELD ON 30 MARCH, 1982

The Public Accounts Committec sat from 1500 to 1830 hrs. in
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2. The Committee took up for consideration and adopted the follow-

ing Draft Reports subject to certain modifications/amendments as given
in Annexures I*—IV,

1. 96th Report on Para 2.29 (Excise)—Electric motors and para
2.65(b) (Excise)—Cotton Tesxtiles.

2. * * * " * * *
3, * * * * * *
4 * * * * * =
5 * * * % « *
6. * * * * * *

3. The Committee also agreed to incorporate certain typographical
errors/verbal changes as suggested by Audit.

4. * * * 2 * *

The Committee then adjourned.

*Annexure 1 is shown as Appendix V. Annexure II, IIT and IV are
not printed.






APPENDIX—I
(vide para 1.5)
Tariff Advice No. 14/76
F. No. 146/8/75-CX.4
Government of India
Central Board of Excise and Customs
New Delhi, dated the 26th March, 1976.

To
All Collectors of Central Excise
All Appellate Collectors of Central Excise
Sir,
Sub:—Flectric Motors—-Geared Motors—Classification regarding—

I am directed to state t‘hat.a doubt has been raised whether duty should
be charged on geared motors under Item 30, when they are made from
electric motors on which duty liability has already been discharged under
the said Tariff item.

2. The matter was discussed in the Seventh Tariff Conference in which
the views of the technical authorities were also examined. The Conference
felt that greared motorg as a class were quite different from variable speed/
dual or multi-speed motors and even after coupling of the gear unit to the
base induction motor, the essential characteristics of the base induction motor
were not changed. In view of this, the Conference felt that both the base
motor and the geared motor would fall under the same sub-item of Item
30 and accordingly no further duty would be leviable on the geared motors,
if the base motors were already duty paid. Since geared motors also
would fall under Item 30, they would not be classifiable under Item 68 of the
Tariff. However, in the case of integrated units, the duty would be charge-
able on the final product viz., geared motors.

3. Receipt of this Tariff Advice may be acknowledge.
Your faithfully,

Sd/-
(R. K. Chakrabarti),
Under Secretary, Central Board of Excise
and Cutoms.
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APPENDIX—II
(Vide Para 1.7)

CIRCULAR LETTER NO. 1/Electric Motor
F. No. 146/10/76-CX.4
Central Board of Excise and Customs

New Delhi, the 1st Muy, 1978.

To.
All Collectors of Central Excise,
Subject:~-Central Excisc—Item No. 30—Electric Motors-—Levy of
Excise Duty on gearcd motors—Reg.—
Sir,

I am directed to invite attention to Tariff Advice No. 14/76 dated 26th
March, 1976 ‘ssucd from Board’s F. No. 146/8/75-CX.4 wherein it was
clarified that boih the base motor and the geared motor would fall under
the same sub-item of Item No. 30 and no further duty would be leviable on
the geared motors if the base motors have alrcady paid duty. Tt was also
cianied (hat «ince gorved moiors also would fall under Mem Mo, 20A such
motors would sl be cinsstinbls under Iterpg No. 68 of the C.ET. and in
the case of :niezisted units, the duty would he chargeable on the final pro-
duct, namely, geared motors,

2. The egbove Tuni Advice wos the subject matter of discussion in the
Sccond South Zong Tovtral T-o'se Tariff Conference, heid ot Bongrlore in

April, 1977. The Conference felt that the Tariff Advice No. 14/76 did not
need review. A copr of the Mirutes is enclosed for ready reference.

3. Wt is clovied that the units gesembling geared motors by manufac-
turing in their premiscs the geared mechanism and procuring from outside,
duty paid gicciric motors, should be broucht under the excise control and
the geared moters’ produced by them should be subjected to excise levy
urder Item No, 30 of the C.E.T. Such manufaciurers would be cligible to
proforma credit in respect of elcctric motors received in their premises for
further manufacture of geared motors.

4. Receipt of this Circular letter may kindly be acknowledged.

Yours fajthfully,

Sd/-

(S. N. Busi)
Under Secretary,
Encl: As above. Central Board of Excise and Customs.
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Extract of the Minutes of the Second South Zone Central Excise Tariff
Conference held at Bangalore in April, 1977.

Point No. 9: Flectric motors—geared motors—Classificaion of—Review
of Tariff Advice No. 14/76 (F. No. 146/8/75-CX. 4)
dated 26th March, 1976.

The above additional point was proposed for discussion by the Collector
of Central Excise, Bangalore with the permission of Member, Central
Excise.

The Collector requested a review of the Tariff Advice No. 14/76 accord-
ing to which geared motors are to be classified under the same sub-item
jof Item No. 30-CET a5 the base motors which are fitted for such geared
motor units. His view was that gearcd motors fell within sub-item (3) of
Ttem 30 “‘all others”. The consensus of the Conference was that if a motor
fell within the description of sub-item (1) or (2), it would have to be classi-
fied under that sub-item and not under sub-item (3). The Conference felt
that, as the description of sub-item (3) stood, viz., “All others”, it would
aot be permissible to interpret it as including “Special types of motors” of
the categories specified in sub-items (1) and (2), as suggested by the
Collector. Sub-item (3) would cover, for example, electric motors designed
for use in a circuit at a pressure between 250 and 400 volts,

The motor under consideration appeared to be designed for use in cir-
Cuits at a pressure exceeding 400 volts and therefore, classifiable under sub-
item (2). o

Further, ag it was sold as one unit, described as a “geared motor”, it
appeared that the whole unit would be assessable as a single article under
Item 30(2). However, if an assessee were to produce only the geat mecha-
nism separately, the gear mechanism along would be classifiable under Item
68 and not under item 30. The Conference therefore felt that the Tariff
Advice No. 14/76 did not need review.

65 LS—4,



APPENDIX—III
(Vide para 1.14)
Tariff Advice No. 89/81
"F. No. 146/2/81—CX .4
Central Board of Excise and Customs
New Delhi, the 31st August, 1981
To, _
All Collectors of Central Excise.
All Collectors of Customs.
All Collectors (Appeals), Customs and Central Excise.
Subject:—-Classification of gears alongwith Electric Motors wused in the
manufacture of electric Hoists,
Sir,
I am directed to say that doubts have been raised regarding the classifi-

cation of gears alongwith electric motors which are used in the manufacture
of elecric Moists.

2. It has been stated that a hoist is a device to facilitate raising and
lowering heavy loads by applying comparatively small force. A hoist com-
prises an electric motor (prime mover), gear mechanism housed in a gear
box and built-in-limit switches to control the top and bottom positions of
the hook. The hoist with its different components are used in the main
housing consisting of three parts. The middle position of the housing con-
sists of the electric motor with 3 rotor drum, the right hand part consists
of Limit Switches and the left hand part houses the gear box. The connec-
tion between the gear box and electric motor is hinging on a shaft or an
axle of the rotor, which extends to the gear box. The extended portion of
the shaft is fixed with a pinion having teeth.. The spur gears are connected
to this pinion.

3. This matter was discussed in the-14th West Zone Tariff-cum-General
Conference held at Bombay on the 16th and 17th March, 1981. The
Conference observed that the gear box was an independent part and merc
linking it with the electric motor by means of a pinion or coupling did not
make it a part and parcel of the electric motor and, therefore, the motor
could not be considered as geared motor. It was pointed out in the Con-
ference that CERA had raised an objection on the assessment of motors.
_ According to the CERA, as speed of the motor was regulated by the gear
mechanism which was also manufactured in the same factory, the motor
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was a geared motor and value of the gear mechanism should have be-
included in the value of the electric motor. The objection raised by CERAs
appears to have been based on Tariff Advice 14/76 circulated under Board’s
letter F. No. 146/8/76-CX.4, dated 26th March 1976 wherein it was
clarified that the geared motors were quite different from variable speed/
dual or multiple motors and even after coupling of the gear unit to the base
induction motor, the essential characteristics of the base motor were not
changed and, therefore, both the base motor and geared motor would fall
under the same sub-item of Item 30. This Tariff Advice was subsequently
discussed at the 2nd South Zone Tariff Cinference in April, 1977 and in
pursuance of the discussions in the said Conference, the Board issued a
circular No. 146/10/76-CX.4 dated 1st May 1978. In this circular, the
Board clarified that the units assembling gear motors by manufacturing in
their premises the gear mechanism and procuring from outside duty-paid
electric motors should be brought under central excise control and geared
motors produced by them should be subjected to cxcise levy under Item
30. Board, however, clarified that such manufacurers would be eligible to
proforma credit in respect of the electric motors received for further manu-
facture cf geared motors.

4, The Conference further observed that 5 geared motor was a term
applied to a special type of motor in which the gear mechanism was an
integral part of the motor. There was a common housing and the motor
had no separate existence of its own. In contrast, a motor could be sepa-
rately coupled to gear mechanism in which case the motor and gzar mecha-
nism would remain two separate identifiable entities. In the case of hoist in
question, the motor without gear mechanism was independently manufac-
tured. The motor was levied to duty under Item 30 and then the motor
was levied to duty under Item 30 and then the motor was fixed with the gear
mechanism in a common housing which also contains the limit Switches.
Thus at no stage an identifiable product known as ‘geared motor’ appeared.
The electric motor and gear mechanism together by itself was not market-
able as geared motor since this system formed an integral part of the hoist
-together with limit switches. In the case of geared motors, it was offered
for sale as independent item and cleared as such. In view of this, the Con-
ference that at no stage a product called ‘Geared Motor’ emerged, and
therefore, the question of adding the value of the gear mechanism to the
value of the motor did not arise, ¢

5. The matter has been further examined in the Board’s Office. The
instructions contained in the Board’s circular F. No. 146/10/76-CX. 4
dated 1st May, 1978 do not appear to be correct for the reason that Item
30, as it exists, does not have a separate sub-item of the type “All Others’
end the aet result would, therefore, be that once the motor has paid duty
under Item 30 and after geared mechanism is attached to it, it continues to
be classified under Ttem 30 and, therefore, no duty can be charged second
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time on the same product. As regards the classification of hoist, it would
be seen that the motor is manufactured separately and is put into a single
casing which contains other two mechanism also i.e., the gear and limit
switches. They are contained in a single casing and it cannot be said that
the geared motor has been manufactured. Thus, at no stage, the gcared
motor can be said to have come into existence which can be bought and
sold as such. It is the entire equipment which comes into existence on the
assembly line by fitting in three components i.e., the motor, the gears and
the limit switches in the main housing. In other words, the hoist cannot
bought and sold as a geared motor. Accordingly whereas the hoist is classi-
fiable under Tariff Item 68, the value of the gear mechanism in such cases,
would not be included in the value of electric motor ag “geared motor” can-
not be said to have come into existence in an idependent and identifiable
manner as to be recognised in the market as such. In view of this position
the instrutcions contained in the Board’s circular issued vide F. N. 146/10/
"76-CX.4 dated 1st May 1978 ate hereby cancelled.

6. All pending assessments may, thercfore, be finalised in the light of
the above instructions. Field formations may be informed accordingly.
Trade interests may also be informed as per Annexure attached.

7. Receipt of this letter may be acknowledged. Hindi version will fol-
low.

Yours faithfully,

Sd/-
(J. R. Nebhoria)
Under Secretary, Central Excise and Customs.

Copy to:—As per list attached.
' A (R. N. Chauhan)
K .. Section Officer.

Internal Distributions As wusual.

14

ANNEXURE

Subject:—Classification of gears alongwith Electric Motors used in the
manufacture of electric hoists.

It is considered that the value of the gear mechanism in the case of a
hoist need not be included in the value of electric motor for assessment of
duty on electric motor is “geared motor” cannot be said to have come 1nt¢
existence in an independent and identifiable -manner.



APPENDIX—IV
(Vide para 1.37)
F. No. 223/14/81-CX-6
GOVERNMENT OF INDIA

Ministry of Finance
(Department of Revenue)

_ New Delhi, the 12-5-1981.
To
All Collectors of Central Excise,

Subject:—Central Excises-Procedure for payment of duty “under protest”
T=~nrporation of new rule 233-B

Sir,

1 am directed to say that though an assessee could pay exise duty “under
protest” no specific procedure in this regard had been laid down in order
to ensure that an assessee did not abuse this facility and resorted to

payment of duty “under protest” indefinitely. It has now been decided
that such an assessee should follow a definite procedure.

2. Accordingly Notification No. 115/81-CE dated 11th May, 1981
inserting rule 233B in the Central Excise Rules, 1944, has been issucd.
Provisicn of the rule are Self-explanatory.

3. In order to keep a proper watch on such payments under protest,
a register should be maintained in the Range Office in the enclosed pro-
forma. The Range Superintendent should review this record every month,
Supervisory officers should during their visit see that the register is being
preperly maintained.

4. The notification shall come into force w.e.f. 1-6-81 suitablc instruce
tions to the field formations should be issued and the trade informed
immediately. ‘

Please acknowledge receipt of this letter.

Yours faithfully,

Sd/- K. D. TAYAL
Enclosure: As above.

for Director (Central Excise)

47



48

Enclosure to F. No. 223/14/8:1-CX-6
dt, 12-5-1981

Proforma for Register of protest

(To be maintained in the Range Office)

rS\%. Name of the party Description of the goods Brief facts of the case
o.
(1) (2) (3) @
Date of filing of letter Date of Date of filing of Date of communica-
of protest Acknowledgement representation tion of decision on
representation
(5) (6) (7) (8)
Date of filing of appeal Date of cammunica- Date of filing of Re- Date of communi-
tion of decision in vision Application cation of decision in
Appeal Revision
(9) (10) (11) (12)
Action taken in the light of  Range file Remarks Signature with date of
the decision referred to in Number Superintendent
Columns 8, 10 or 12 as the
casc may be

(13) (14) (15) (16)
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 COPY

TO BE PUBLISHED IN PART II, SECTION 3, SUB-SECTION (i) OF
THE GAZETTE OF INDIA EXTRAORDINARY DATED THE 11TH

MAY 1981.
GOVERNMENT OF INDIA
Ministry of Finance

(Department of Revenue)
New Delhi, the 11th May, 1981

21, Vaisakha, 1903

NOTIFICATION

CENTRAL EXCISES

G.S.R. In exercise of thc powers conferred by section 37 of the
Central Excises and Salt Act, 1944 (1 of 1944), the Central Government
hereby makes the following rules further to amend the Central Excise

Rules, 1944, namely:—

1. (1) These rules may be called the Central Excise (15th Amendment)
Rules, 1981. et =]

(2) They shall come into force on the Ist day of June, 1981.

2. In the Central Exise Rules, 1944, after rule 233-A the following rule
shall be iuserted, namely:—
“233-B. Proccdure to be followed jn cases where duty is paid under
protest, _
(1) Where an assessee desires to pay duty under protest, he shall

deliver to the proper officer a letter to this effect and give
grounds for payment of the duty under protest.

(2) On receipt of the said letter, the proper officer shall give an
acknowledgement to it.

(3) The acknowledgement to given shall subject to the provisions
of sub-rule (4), be the proof that the assessee has paid the
duty under protest from the day on which the letter of protest
was delivered to the proper officer.

(4) An endorsment “Duty paid under protest” shall be madec on
all copies of the gate-pass, the Application for Removal and

From R.T. 12. . , )
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(5) In cases where the remedy of an appeal or revision is not
available to the assessee against an order or decision which
necessitated him to deposit the duty under protest, he may,
within three months of the date of delivery of the letter or pro-
test, give a detailed representation to the Assistant Collector of
Central Excise.

(6) In cases where the remedy of an appeal or revision is available
to the assessee against an order or decision which necessitated
him to deposit the duty under protest, he may file an appeal or
revision within the period specified for filing such appeal or
Tevision, as the case may be.

(7) On service of the decision on the representation referred to in
sub-rule (5) or of the appeal or revision referred to in sub-
rule (6) the assessee shall have no right to deposit the duty
under protest:

Provided that an assessee shall be allowed to deposit the duty
under protest during the period available to him for filing an
appeal or revision, as the case may be, and during the pen-
dency of such appeal or revision, as the case may be,

(8) If any, of the provisions of this rule has not been ohserved, it
shall be deemed that the assessec has paid the duty without
protest.

NoTE : A letter of protest or a representation under this rule shall not
constitute a claim for refund.

(No. 115/81-CE) )
Sd/- R. DEB

Under Secretary to the Govt, of India.
Norvification No. 115/81-CE F. No. 223/14/81-CX-6



APPENDIX V

(Vide part 1II)

MODIFICATIONS/AMENDMENTS MADE BY THE PUBLIC ACCOUNTS COM-
MITTEE IN DRAFT NINETY-SIXTH REPORT RELATIONS TO UNION EXCISE
DUTIES—ELECTRIC MOTORS AND COTTON TEXTILES

Page Para Line Modifications/ Amendments

18 1-41 4 After “February, 1981” add “The Board where however
already seized of the matter as the draft audit
paragraph had come to them in August, 1980”.

18 1-41 5 For “and the” read “The”

18 1-41 10 Delete “26 March 1976 and”

26 1:47 7 Before “The Committee” and ‘“The Committee cannot
accept this explanation in view of the fact that the
matter had been discussed in a Tariff Conference
even in April, 1977. The Board have been clearly
remiss in performing their supervisory role.”

23 1-47 9—8 For “feel it strange” read “cannot also understand”

23 1-47 10 After ‘“‘procedures” add “over long periods”

23 1-47 12—13 For “machinery itself” read ‘‘organs”

23 1-47 13—14 Delete “and Audit etc.”

23 1-47 17 For “into focus” read “to light”

23 1-47 18 For “‘seized of” read “inquired into”

23 1-47 18 —24 Substitute the sentence *“The Committee....collec-
torates” by “The Committee expect the Board to.-
be more vigilant in performing their supervisory role .
and such divergent practices should not go unnoticed
fer too long. The Committee may also be informed
of the machinery which exists for bringing about
uniformity in the procedure followed by the different:
Collectorates.”

49 2:41 11—16 For “in respect of. . . . Collectorates™ read “of Rs, 63-0r

lakhs. The main reasons for the increase are that
some amounts now included by the Ministry were
not intimated by the department to Audit carlier
and the final amount also included certain amounts
which were already reported in an earlier Audit
Report”.
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Page

Para Lines

Modifications| Amendments

50

52

2-43 6-—-7

2-43 8—15

2-44 2

2-47 1—7

251 1—2

2:51 3

For “had taken place not merely due” read “could not
be attributed”,

Substitute “The Committee...... thereon” by “The
Committee recommend that responsibility should
be fixed for this lapse after holding an enquiry and
the results thercof be communicated to the Com-
mittee”. '

Afier “16 January 1978” add “in all such cages.”

Substitute *“The Committee...... Baroda” by “The
decision of the Collector {Appcals) had been sent
by the Collector for review by the Government of
India. The Committec’s question apparently re-
ferred to this stage of review. The Ministry’s
answer is not relevant. The Committee would like
to know why. the question that the amendment
could not have retrospective e¢ffect was not taken
into account at that stage.”

Delete ““consider it a serious lapse and”.

For “aeme™ read “‘lapse”




APPENDIX VI

CONCLUSIONS/RECOMMENDATIONS

—_— e - . - —— e ———

S.No. Para No. Ministry/Deptt. Conclusion/Recommendation
concerned
! 2 3 A
1 1-39 Ministry of Electric motors of all sorts and parts there of are chargeable duty ad
(I;;mn?te ¢ of valorem under tariff item 30. Rate of duty differs according to the rated
Remugfn ° capacity of the motor and the current on which it is capable of operating.
According to a Tariff Advice issued by the Central Board of Excise and
Customs on 26 March, 1976 it was clarified that both the base motor and
the gear motors would fall under the same sub-item of item 30 and in the
case of integrated units, the duty would be chargeable on the final product,
viz. geared motors. On 1 May, 1978, the Board further clarified that the
units assembling geared motors by manufacturing in their premises the
geared mechanism, and procuring from outside duty paid electric motors,
should be brought under the excise control, and the geared motors produc-
ed by them should be subjected to excise levy under tariff item 30.
2 1-40 Do. The Committee find that M/s. Hercules Hoist Ltd., an assessee in the

Bombay II collectorate manufactured hoists by using electric motors manu-
factured in the factory itself. In order to regulate the speed of the motors,
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1-41

1-42

Ministry of Finance
(Department of Revenue)

Do.

gear mechanism was also manufactured and used in the electric motors.
According to the instructions issued by the Central Board of Excise and
Customs on 26 March, 1976 and 1 May 1978, such geared motors were
required to be assessed to duty on the value including the value of the
gear mechanism. However, in the case under examination, the geared
motors were assessed to duty excluding the value of gear mechanism result-
ing in an underassessment of duty of Rs. 4.72 lakhs for the period 1 April,
1976 to 22 May, 1979. Afrer the objection was raised by Audit on 18
July, 1978, the department issued show cause notices and the assessee start-
ed paying duty under protest with effect from 23 May, 1979.

The Committee note that the audit objection was brought to the notice
of the Central Board of Excise and Customs by the Collector of Central
Excise, Bombay II in February, 1981. The Board were however already
seized of the matter ag the draft audit paragraph had come to them in
August 1980. The issue was discussed in the West Zone Tariff Conference
in March and June, 1981 and later was examined by the Board itself. After
review, the Board issued a fresh Tariff Advice on 31 August, 1981 cancel-
ling their earlier instructions dated 1 May, 1978.

During review, a distinction was made between « gear motor and a
motor coupled to a gear mechanism. 1In the case of a gear motor, the gear

-mechanism was an integral part of the motor and there was a common

bousing and the motor had no separate existence of its own. In contrast,
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Do,

a motor could be separately coupled to gear mechanism jn which case the
motor and gear mechanism would remain two separate identifiable entities.
In the former case the gear mechanism was trcated as an integral part of an
electric motor whereas in the latter case it was treated as an accessory of an
electric motor. Thus, according to the Tariff Advice issued on 31 August,
1981, the case unde; examination fell within the latter category and in this
case, the value of gear mechanism need not be included in the value of
electric motor for assessment of duty on electric motors as the geared motor
cannot be said to have come jato existence in an independent and identi-
fiable manner. S

The Tariff Advice issued on 31 August, 1981 seeks to set at rest the
controversy over the inclusion of the value of gear mechanism in the value
of electric motor for assessment of excise duty. However, there are a few
features of the operation of the instructions issued in March, 1976 and May,
1978 which descrve mention. For instance, the Committee fail to under-
stand as to how the distinction now made between a motor fitted with gear
and a geared motor should have escaped the attention of the Central Board
of Excise and Customs while issuing the Tariff Advice in 1976 and further
‘astructions in 1978. The Ministry of Finance have not been able to put
forth any convincing reason for this glaring lapse and while admitting the
omission, the Ministry have now merely sought to explain that, ‘the term’
‘gear motors’ in the Circular No. 1/78 has been used rather loosely”. .. ...

Further, while issuing the Tariff Advice on 31 August, 1981, the earlier
instructions dated 1 May, 1978 were not found to be correct by the Central
Board of Excise and Customs for the reason that Item 30 as it existed did

§ -

an— -
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Ministry of
Finance
(Department
of Revenue)

not have a separate item of the type “All others”. According to the Board,
the net result of this would be that once the motor has paid duty under
Item 30 and after the mechanism was attached to it, it continues to be classi-
fied under Item 30 and, therefore, no duty can be charged second time on
the same product. It is pertinent to point out in this connection that the
tariff description under Item 30 was the same as at the time of issuing of
instructions dated 1 May, 1978 as at present. During examination, the
Ministry of Finance conceded the fact that the tariff item 30 did not contain
sub-item “Al} Others” had escaped the attention of the Board while issuing
clarification on 1 May, 1978,

The Committee are constrained to infer from the foregoing that while
issuing instructions in 1976 and later in 1978 adequate care was not exer-
cised by the Board in examining and analysing the issue thoroughly. The
fact that the defects in the Tariff Advice/instructions could be detected and
corrective action taken only as a result of the follow-up action on the objec-
tion raised by the Statutory Audit would seem to indicate the inmedequacy
of the departmental machinery in scrutinising the instructions before their
issue. The Committee would. therefore, strongly recommend that the
Ministry of Finance should devise an effective machinery in order to ensure
that the tariff advices, clarifications and other instructions issued by the
Board are properlv scrutinised in all respects before they are issued.
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1-47

The Committee observe that as a result of the Tariff Advice issued on
31 August, 1981 gear mechanism manufactured by an integral unit will now
be chargeable to duty under tariff item 30 alongwith electric motor whereas
in the case of other units gear mechanism will be chargeable to duty under
tariff item 68. Thus, the aforesaid Tariff Advice is likely to discourage the
production of geared motors in integral units and may consequentially resuit
in loss of revenue to the Government. Although the Ministry of Finance
assured the Committee during examination that, “the Government are aware
of the implications of Tariff Advice dated 31.8.1981 and suitable corrective
measures will be taken so that there is no discouragement in the production
of geared motors in the integrated units”, yet the Committee have not been
informed of the action taken/proposed to be taken by the Ministry in this
bechalf. The Committee, however, note that in the Fimance Bill, 1982 the
tariff description of Item No. 30 relating to Electric Motors in the First
Schedule to Central Excise Act is sought to be changed or amended so as
to specifically include motors equipped with gears or gear box within the
purview of this item.

The Committee are concerned to note from the information furnished
at their instance by the Ministry of Finance that no inform procedure was
being followed by different Collectorates in the assessment of electric motors.
The Ministry of Finance have attempted to explain this serious shortcoming
in the functioning of the department by merely stating that ‘no specific
reference indicating different asscssment procedures was made to the Minis-
try excepting the issue discussed in the Tariff Conference leading to the issue
bf T.A. No. 89/81 dated 31-8-81’. The Committee cannot accept this
explanation in view of the fact that the matter had been discussed in a
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18



4

10.

1.48

Ministry of
Finance
(Department
of Revenue)

——

Tariff Conference even in April, 1977. The Board have been clearly remiss
in performing their supervisory role. The Committee cannot also under-
stand as to how such shortcomings in the functioning of the department as
prevalence of divergent assessment procedures over long periods in respect
of the same excisable item in different collectorates could not be detected
by the departmental organs like the Directorate of Inspection. In the ins-
tant case the fact that different assessment procedures were being followed
by different Collectorates in the assessment of electric motors camc into
light only after the matter was inquired into by the Committec. The Com-
mittee expect the Board to be more vigilant in performing their supervisory
role and such divergent practices should not go unnoticed for too long. The
Committee may also be informed of the machinery which exists for bringing
about uniformity in the procedure followed by the different Collectorates.

The Committee find that the factory of the assessee in the case under
examination was visited by Inspection Groups of thc department on three
occasions and once by the Assistant Collector (Audit) during the period
between March, 1976 and June, 1978 for checking the manufacturers ac-
counts, manufacturing process etc. Surprisingly, none of them were able
to detect the fact that the assessee was not paying duty in accordance with
the instructions prevailing at that time. The Committee are unhappy that
the Ministry of Finance have now sought to justify such patent lapses of
their departmental surveillance machinery by stating that “the various
Inspection Groups visiting this unit. . . .earlier did not think it proper to

8s



11. 1-49

12. 1.50

Do.

Do.

realise duty on the combined value of Gear Mechanism and the Electric
Motor because of the fact that no Gear Motor as such had come into exist-
ence”. The Committee would recommend that the Central Board of Excise
and Customs should look into such failures of their mechanism for depart-
mental control and take appropriate measures in order to make excise sur-
veillance more effective.

Another disquieting feature noticed by the Committee was that the
cudit objection raised on 18 July. 1978 was brought to the notice of the
Central Board of Excise and Customs by the Collector of Ccntral Excise,
Bombay II on 4 February, 1981 only. The issue was first discussed in
March, 1981 and later in June, 1981 at the West Zone Tariff Conference
and thereafter a Tariff Advise was issued by the Board on 31 August, 1981.
The Ministry of Finance have not been able to adduce any plausible ex-
plantation for this deplorable delay of more than 24 years on the part of the
Collector of Central Excise, Bombay II in bringing the matter to the notice

of the Board. The Committee would strongly recommend that the Board

should issue necessary instructions to the Collectorate to bring such cases
to the notice of the highey authoritics promptly so that necessary remedial/
corrective measures could be initiated in time.

The Committee note that under the existing procedure, assessees could

pay excise duty ‘under protest’. The Committec are surprised to note that

no specific procedure had been laid down uptil 31 May, 1981 in order to
ensure that an assessee did not abuse this facility and resorted to payment
of duty “under protest” indefinitely. A Notification has now been issued
on 11 May, 1981 inserting new rule 233 B in the Central Excise Rules,

65 LS—S5.
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1944 vide Centra! Excisc (15th Amendment) Rules, 1981 prescribing speci-
fic procedure for payment of duty under protest with effect from 1 June,
1981, From the details of cases of assessments of electric motors furnished
to the Commiitee it was seen that in many cases assessees were paying duty
under protest. The Committee were informed that at present no time limit
has been prescribed in the Central Excise Rules for deciding cases which
are pending decision with the Department and in which duty has been depo-
sited under protest except that the Range Superintendents are required to
keep a Register in respect of protest cases in order to keep a proper watch
on ths progress of these cases, The Committee feel that simply maintaining
a register of protest cases cannot ensurc prompt decision on such cases.
The Committee would, therefore, recommend that the Government should
prescribe a time limit, preferably three months, in order to avoid abnormal
delay in deciding cases pending with the Department and in which duty
has been deposited under protest.

Prior to 18 June, 1977 cotton fabrics falling under tariff - item 19 1(2)
were being classified as ‘superfine’ ‘fine’ etc. under sub-items (a) to (€)
depending upon the average gount of yarn contained in the fabrics. The
average count of yarn was to be determined by applying the formula
given in Explamation III(d) below T.I. 19 as it existed prior to 18 June.
1977, However. in the average count of varn could not be determined
by application of the said formula, the fabrics were classifiable under sub-
item (f) of T.I. 191(2) as cotton fabrics not otherwise specified’.

9
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Further, under rule 96-W(which existed upto 17 June 1977) of “the
Central Excise Rules, 1944, compounded rates of duty were prescribed
in respect of cotton yarn falling under T.I. 18A used in the making of
the varieties of cotton ‘fabrics falling under sub-items (a) to (¢) under
T.I. 191(2). But no such compounded rate of duty was prescribed ‘for
cotton yarn used in the making of the cotton fabrics falling under tiie
sub-item (f) under T.L. 191(2), viz. cotton fabrics classifiable as ‘not other-
wise specified’. This implied that in respect of cotton yarn used in the
making of such cotton fabrics the duty was leviable at the tariff rates

only.

The Audit Paragraph under examination has disclosed that 12 units

in Ahmedabad and Baroda Collectorates manufacturing certain varieties

of cotton fabrics using different counts of yarn in warp and or weft cleared
such fabrics after paying duty at rates under tariff item 19I(2) (a) to (c)
instead of under 191(2) (f). According to the Audit as yarn of different
counts was used in warp and/or weft is the manufacture of the cotton
fabrics, ‘the average count of yarn in these fabrics was not determinable
under the formula given in Explanation III (d) below T.I. 19 and should
have been appropriately classified under T.I, 19I(f) as ‘not other-
wise specified’. This resulted in under-assessment of duty on cotton fab-
rics to the extent of Rs. 28.78 lakhs for the period 1 January, 1974 to 17
June, 1977. ' ‘

'Further,‘ thelduty on cotton yarn used in the making of the COttO;l
fabrics by the above assessees was also paid at the compounded
rates under rule 96-W of the Central Excise.Rules, 1944,  According
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to the Audit as the cotton fabrics under reference were classifiable under
T.I. 19 1(2)(f) as ‘not otherwise specified’ and as the compounded rate of
duty was not prescribed for cotton yarn used in the making of cotton fab-
rics falling under T.I. 191(2) (f), the duty on cotton yarn used in their
making should have been paid at the tariff rate. This resulted in under-
assessment on cotton yarn to the extent of Rs.- 15.98 lakhs for the period
1 January 1974 to 17 June, 1977.

Thus, according to the Audit, the total under-assessment of duty due
to incorrect classification of cotton fabrics under tariff item 191(2) (a) to
191 (2) (e) and incorrect application of compounded levy rates in the case
of yarn used in the making of such fabrics in 12 units in 2 Collectorates
amounted to Rs. 44.76 lakhs. However, while admitting the Audit ob-
jection, the Ministry of Finance have now submitted revised figures of
under-assessments of Rs. 63.01 lakhs. The main reasons for the increase
are that some amounts now included by the Ministry were not intima-
ted by the department to Audit earlier and the final amount also included
certain amounts which were already reported in earlier Audit Report.

The Committee find that apart from the above under-assessments in-
volving Rs. 63.01 lakhs in two Collectorates, misclassifications of similar
types were reported in four other Collectorates involving Rs. 6.C2 lakhs
(dealt with in Para 2.52). The Ministry of Finance have not apprised the
Committee of the precise reasons for these glaring cases of under-assess-
ments of duty. Nevertheless, whilé explaining the background for the

)
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change in classification of cotton fabrics under T.I. 191 with effect from
18 June, 1977, the Ministry have stated that, “the - classification based
on counts was found to be complicated. It was accordingly decided in
1977 Budget to do away with the classification of cotton fabrics based on
counts. ....... ”

The fact that misclassifications of cotton fabrics falling under tariff
item 19I 2(f) have been reported only from 6 collectorates and that as-
sessments were being done correctly in other collectorates would seem to
indicate that the under-assessments could not be attributed to complica-
tions in the law. The Committee recommend that responsibility fixcd for
this lapse after holding an enquiry and the result thereof be communica-
ted to the Committee.

The Committee note that it was proposed in the 1977-78 Budget to
do away with the classification of cotton fabrics based on counts and to
adopt with effect from 18 June, 1977 a classification based cn Value of
the fabrics which admits of a higher degree of progression in the duty
structure. However, at the consideration stage of the Finance (Nec. 2)
Bill, 1977, it was decided to reintroduce a separate classification with a
separate rate of duty for fine and super fine fabrics in the interest of.the
decentralised sector, retaining the dwty structure based on value
for other varieties of fabrics and a notification was accordingly
issued on 15 July, 1977. The Committee were informed that
even after issue of notification dated 15 July, 1977, difficul-
ties in the application of rules for determination of average count of yarn
in cotton fabrics continued to persist. The Ministry of Finance, therefore,
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reviewed the matter in consultation with the Ministry of Law and the noti-
fication was amended vide another notification on 17 January 1978. In
this connection the Committee find from the relevant records relating to
the assessment in the case of M/s. Mahendra Mills, Kalol, one of the as-
sessees, where misclassification under tariff item 19I(2) had continued
during the period between 15 July, 1977 and 16 January, 1978 as well.
The Committee would therefore, like to be informed of the details of
under-assessments due to such misclassification during the intervening
period between 15 July, 1977 and 16 January, 1978 in all such cases.

The Committee note that out of a total under-assessment of duty of
Rs. 63.01 lakhs in 14 units, only an amount of Rs. 0.93 lakh from two
assessees has been recovered so far. Demands raised against short levy of
duty in 10 units amounting to Rs. 56.44 lakhs are stated to be under the
process of adjudication/decision. From the information furnished by the
Ministry, it is seen that even the adjudication proceedings have been ac-
tivised only after the subject was taken up for examination by the Com-
mittee. The Committee cannot but express their displeasure over such in-
ordinate delays. They expect that all such pending cases will be finalised
expeditiously and a report submitted to them forthwith.

The Committee find that in one case, viz. that of M/s Surat Cotton
Spinning and Weaving Mills, out of total demands of Rs. 3.17 lakhs, a
demand for Rs. 2.84 lakhs was confirmed by the Assistant Collector.
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Against this, the assessez filed an appeal to the Collector (Appeals)
Bombay, who allowed the appeal. A review proposal was sent by the Col-
lector to the Government of India against the orders of the Collector (Ap-
peals). In their orders on the review proposal, the Government of India
held the view that the amending notification dated 17 January 1978 had
to be taken into account. to clarify the matter and the ratio of that
decision would also apply for concluding that the imungned order-in-
appeal is not a fit case for review. In view of the Government’s obser-
vation, it was stated that the department was redetermining the whole de-
mand (Rs. 3.17 lakhs) in order to see if any amount was chargeable from
the assessee. The Committee also find that an appeal filed by another as-
sessee, viz. Mahendra Mills Ltd. Kalol was partly allowed by the Appel-
late Collector on the same grounds.

To a pointed question of the Committee as to whether the amending
notification dated 17 January 1978 could be applied retrospectively and
whether the opinion of the Ministry of Law was obtained on that point,
the Ministry of Finance stated that,”. . . .this deision (in the case of Surat
Cotton Spinning and Weaving Mills, Surat) was taken by Revisionary
authority in a quasi-judicial capacity and it will not be appropriate for the
Ministry to ascertain from Revisionary authority if the opinion of the
Law Ministry was obtained and to comment. . .” The decision of the Col-
lector (Appeals) had been sent by the Collector for review by the Govern-
ment of India. The Committee’s question apparently referred to this stage
of review. The Ministry’s answer is not relevant. The Committee would
like to know why the question that the amendment could not have retros-
pective effect was not taken into account at that stage.
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The Committee find that in the case of M/s. Mahendra Mills
Ltd. Kalol where a short-levy of Rs. 2.48 lakhs was reported for the
period covered by Audit objection, the demands raised by the department
were set aside by the Appellate Collector on an appeal by the assessee.
The department had raised demands against short-levy of duty of Rs.
1.31 lakhs (for the years 1974, 1975 and 1976), Rs. 0.24 lakh (for the
period 1 January 1977 to 31 March 1977) and Rs, 0.93 lakh (for the
period 1 April 1977 to 17 June 1977). The demand for Rs. 0,24 lakh
was set aside by the Appellate Collector on the ground of time bar with-
out going into the merits. Appzals of the assessee against demands for

‘Rs. 1.31 lakhs and Rs. 0.93 lakh were allowed by the Appeltate Collec-

tor on the same grounds cited in the casc of M/s Surat Cotton Spinning
and Weaving Mills and the department was asked to redetermine the de-
mands.

However, on perusal of the relevant records furnished by the Minis~
try of Finance the Committee find that the Appellate Collector whila -
partly allowing the appeal of the assessee (M/s Mahendra Mills Ltd.)
against the demand for Rs. 1.31 lakhs had also held that as the show
cause notice for differential duty was issued on 26 July, 1977 only, even
if any duty was payable b the assessec after re-determination, such duty
Iad to be restricted for the period commencing on 26 July, 1976 only.
Thus, the plea of time bar advanced by the assessce was also partly al-
lowed by the Appellate Collector.
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The Committee observe from yet another order passed by the Appel-
late Collector partly allowing an appeal filed by the assessee against the
demand of Rs. 11,585 towards shortlevy during the period 15 July 1977
to 17 January 1978 that the show cause notice was not issued by the depart-
ment within the requisite period.

The Committex are constrained to infer from the foregoing cases that
the department had woefully failed in issuing the demands for duty with-
in the requisite period and as a result of this delay the demands were held
to be time-barred in the orders-in-appeal. The Committee recommend that
responsibility should be fixed for the lapse, The Ministry of Finance
should also identify the reasons for such delays in issue of demands for
duty and take necessary corrective measures in this regard.

The Committee find that out of 10 cases involving under asscssment of
Rs. 6.02 lakhs of duty on account of similar misclassifications reported
from 4 other collectorates, 7 cases were still under adjudication/decision.
Out of the remaining three cases (reported in the Calcutta Collectorate)
dzmands for the under-assessments werz yet to be raised in 2 cases invol-
ving a total duty of Rs. 67,548. The Ministry of Finance have in' their
note merely stated that the “Collector is being asked to raise the de«
mand”, Further, while intimating the position of recovery of duty in the
case of B&C Mills under the Madras Collectorate. the Ministry of
Finance inter alia stated that the case could not be adjudicated due to

- frequent changes of Assistant Collectors.

The Committee are concernzd to note tha: there have been inordinate
delays in finalising cases involving heavy amounts of duty. Moreover the
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Ministry of Finance have not been able to adduce any plausible reason
for the delay on the part of the Collector of Central Excise, Calcutta in
raisirig -the .demands in two . cases. The Committee are -unhappy that the
Ministry .of Finance have sought to justify: the -delay in .adjudication by
putting forth plea such- as frequent changes of Assistant Collectors. The -
Committee recommend that all such pending cases should be finalised ex-
peditiously and ‘latest pesition regarding recovery of duty intimated to
them.-







