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INTRODUCfiON 

I, the Chairman of the Public Accounts Committee, as auth~dscd by the 
Committee, do present on their behalf, this 96th Report on Paragraphs 2.29 
and 2.65(b) of the Report of the Comptroller & Auditor General of India 
for the year 1979-80, Union Government (Civil), Revenue Receipts, Vol. 1. 
Indirect Taxes relating to Electric Motors and Cotton Textiles respectively. 

2. The Report of the Comptroller & Auditor General of India for the 
year 1979-80, Union Government (Civil), Revenue Receipts, Vol. I. 
Indirect Taxes was laid on the Table Of the House on 17 March, 1981. 

3. In chapter I of the Report, the Committee have examined a case of 
underassessment of excise duty due to non-inclusion of the value of gear 
mechanism in the assessable value of electric motors in terms of the instruc-
tions issued by the Central Board of Excise and Customs in March. 1976 
and May, 1978. The Committee have observed that while issuing the 
• .forc:· . ..tiu instructions the Board had not exercised adequate care in examin-
ing and analysing the issue thoroughly. The fact that the defects in the 
above instructions could be detected and corrective action in the form of 
issuing a fresh Tariff Advice on 31 August, 1981 cancelling the earlier 
instructions could be taken only as a result of the follow-up action •n the 
ob.iection raised by the Statutcwy Audit would ~eem to indicate the inade-
quacy of the departmental machinery in scrutinising the instructions before 
their issue. The Committee have, therefore, recommended that the Ministry 
of Fina·nce should devise an effective machinery in order to ensure that the 
tariff advices. clarifications and other instructions issued by the Board are 
properly scrutinised in all respects before they are issued. 

~- In Chapter II of the Report, the Committee have dealt with certain 
cases of underassessments of excise duty in 6 Collectorates involving a total 
amount of Rs. 69.03 lakhs due to incorrect classification of cotton fabrics 
under tariff item 191(2) (a) to 191(2)(e) and incorrect application of 
compounded levy rates in the case of yam used in the making or such 
cotton fabrics. The classification of cotton fabrics under tariff item 19T 
based on counts of yam was changed with effect from 18 June. 1977 as the 
Ministry of Finance found the c1assification to be 'complicated'. The Com-
mittee have observed that the fact that misc1assifications of cotton fabrics 
fa11ing under tariff item 191 (f) have been reported only from 6 Collecto-

l!'ates and that assessments were being done correctly in other Collectorates 
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would seem to indicate that the under-assessments could not be attributed to 
complications in the law. The Committee have, therefore, recommended 
that responsibllity should be fixed for this lapse after holding an enquiry. 

5. The Committee (1981-82) examined paragraphs 2.29 and 2.6S(b) 
on .the basis of the written information furnished by the Ministry of Finance 
(Department of Revenue). The Committee considered and finalised the 
Report at their sitting beld on 30 March, 1982. Minutes of the sitting of 
the Committee form Part II of the Report. 

6. For reference facility and convenience the observations and recom-
mendations of the Committee have been printed in thick type in the body 
of the Report and have also been reproduced in a consolidated form ill 
Appendix VI to the Report. 

7. The Committee would like to express their thanks to the Ministry 
of Finance (Department of Revenue) for the cooperation extended by 
them in giving information to the Committee. 

8. The Committee also place on record their appreciation of the assis-
tance rendered by the Office of the Comptroller & Auditor General of India 
in the examination of these Paragraphs. 

NEW DELHI~ 

1 April, 1982. 
11 Chaitra,--1__,904-.....,(S,....Qk,.-a). 

SATISH AGARWAL 
Chairman 

Public Accounts Committee 
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CHAPTER I 

ELECTRIC MOTORS 

1.1 A licensee · in a collectorate, manufactured electric motors fallin& 
under tariff item 30. The. speed of these motors was regulated by a gear 
mechanism, which was also manufactured in the same factory. Such geared 
motors were therefore, required to be assesse4 to duty on the value includ-
ing the value of the gear mechanism. However, the geared motors were 
assessed to duty excluding the value of the gear mechanism resulting in 

under assessment of duty of Rs. 4,72,470 during the period 1st April, 1976 
to 22nd May, 1979. When this was pointed out in audit in August, 1978, 
the department issued show cause notices demanding the duty (April, 1979 
and November. 1979). Further progress is awaited (May, 1980). 

1 .2 The licensee started paying duty on the total value of geared motors 
with effect from 23rd May. 1979. ·· 

1.3 The paragraph was sent to the Ministry of Finance in August. 1980, 
reply is awaited (December. 1980). 

[Paragraph 2.29 of the Report of the Olmptroller & Auditor General 
of lndia for the y,'ar 1979-80. Union Government (Civil). Revenue Receipts. 
Volume !-Indirect Taxes]. 

Excise Duty on Electric Motors 

I .4 Electric motors of aU sorts and parts thereof were brought under 
excise co-ntrol with effect from 1 March, 1960. They are chargeable to 
duty ad valorem under tariff item 30. Rate of duty differs according to tbe 
rated capacity of the motor and the current on which it is capable of 
operating. 

Tariff Advice dated 26 March. 1976 and clarification ;ssued on 1 May1 .1978 

1 .5 The Central Board of Excise and Customs vide tarift advice 
No. 14/76 dated 26 March, 1976 issued vide F. No. 146/8/7S-CX.4 
(Appendix I) clarified that the geared motors were qUite di«erent from 
variable speed/dua! or multispeed motors and even after coupling of the 
gear unit to the base induction motor, the e9Rntial characteristics of the 
base motor were not chariged and, therefore, both the base mOtor· aDd geared 
motor would fall under tht: same sub:-item of Item 30. Jt was also clarified 



. 
that in the case of integrated units, the duty would be chargeable on tlk 
final ptoduct, namely, geared motors. 

1.6 The above tarifi advice• was subsequently discussed at the imtan~e 
of Collector of Central Excise~ Banaglore in the Second South Zone Central 
Excise Tariff Conference held at Bangalore in April, 1977. The Members 
of the Conference then felt that this tariff advice did not need duty review. 

1. 7 On 1 May, 1978 the Central Board of Excise and Customs further 
'clarified vide letter F. No. 146/10/7~X.4 (Appendix 11) that th~ unit:-
assembling geared motors by manufacturing in their premises the geared 
mechanism and procuring from outside duty paid electric motors, should 
be brought under the excise control, and the geared motors produced by 
them should be subjected to excise levy under tariff item 30. Such manu-
facturers would be eligible to proforma credit in respect of electric motors 
received in their premises for further manufacture of geared motors. 

1.8 The Committee desired to be informed of the background for the 
issue of clarification dated 1 Mav, 197H and the specific purpose it was . . 
intended to serve. The Mjnistry of Finance (Department of Revenue) 
have in a note stated:-

·'The background leading to the issue of Board's Jetter F. No. 146\ 
10/76-CX. 4 dated 1-5-78 w~1s to charge duty on the additional 
value of the- geared mechanism attached to the motor~ and ihc 
specific purpose was to avoid situations where certain m:lnu-
facturers would hring in duty paid mo·ors and a!tad~ these 
motors to geared machanism in separate premises to evade duh 
chargeable on tfle additional value of the geared mechani'\m". 

Audit Objection · 

1.9 In the present para the Audit have highlighted a case of under-
~assessment of duty due to non-inclusion of the value of gear mechanism in 
·the assessable value of electric motor in which it was fitted and with which 
it was cJeared. 

Facts of the Case 

L 10 M/s. Hercules Hoists Ltd. MuJund. Bombay, m:mufactured hoists 
by using electric motors· manufactured in the factory itself. In order ro 
regUlate the speed of the motors, gear mechanism was also manufactured 
and used in the electric motors. The unit was paying duty on electric 
motors tinder tariff item 30 nnd subsequently on hoist together with gear 
· box under tariff iteni 68. · According to the Audit as the speed of the· 
electric motors was regulated hy the. gear mechanism, the gear formed a 
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part of the electric motor and it would be a geared motor manufactured 
in an integrated factory and was therefore chargeable to duty on the value-
including the value of gear mechanism as clarified by the Central Board of 
Excise and Customs on 26 March, 1976 and 1 May, 1978 (referr'!d to 
above). It has been pointed out by Audit that the assessed company to 
the instant case cleared geared motors for captive consumption without 
taking into consideration the value of gear mechanism resulting in an under--
assessment of duty of Rs. 4,72,470 for the period 1 April. 1976 to 22nd 
May, 1979. 

Action taken on the audit objection 

I. I I The objection was raised by the· audit on 1 R July, 197H. Thr! 
Committee desired to know the acti{Jn taken on the objection. The Ministry 
of Finance (Department of Re-venue) have in a note stated: 

"The D>/iSii..mal Offi..:cr replied to the audit report stating that in the 
instant case the !!Car box or gear mechanism was a separate 
attachment and should not be treated as a part of the electric 
motor and that the gear box was used .for regulating the speed 

of the electric hoist. 

Demand for Rs. :::!.43.180 for the· period from 1-4-76 to 31-3-78 
was issued on 4-4-1979. Demand for Rs. 2,20. 960 for the 
period from 1-4-78 to 22-5-79 was issued on 17-11-79. 

Objection in the form of statement of facts was received on 
15-2-80." 

1.12 The Committee were informed that the assessee started paying 
duty in accord1nce with the. audit objection under protest from 23 May, 
1979. 

Issue of fresh Tariff A dvicl' and cancellatimr of earlier instructions 

1 .13 The Committee desired to know hJw the present case (i.e. of 
M/s. Hercules Hoists Ltd. Mulund, Bombay) stood on a different footing 
from the type of cases sought to be covered by Tariff Advice No. 14/76 
dated 26 March. 1976 and the clarification issued on 1 May, 1978. In 
their note furnished to the Committee on 21 July 1981, the Ministry of 
Finance (Department of Revenue) stated that the matter was being further 
cnmined. 

1.14 On 31 August. 1981. after further examination, the Central 
Board of Excise and Customs issued a fresh Tariff Advice No. 89/81 vide 
F. No. 146/2181-CX. 4 cancelling the instructions contained in the Board'» 
circular No. 146jlOj76-CX. 4 dated 1 May, 1978. A copy of the Tarift 
Advice is at Appendix Ill. 
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L15. In the Taritl' Advice No. 89/81 issued on 31 August· l981 a dis-
ctinction ~ been 1Jl8do. betwetn a gear motor and a motor ~ to a 
gear mecbani&li:l. In the ca~e af a gear motor the gear mecballisD;,l was ad 
integral part of the motor and there was a common housing and the motor 
h.ad no separate existence of its own. In contrast, a motor could be sepa-
rately coupled to gear mechanism in which case the motor and gear mecha-
nism would remain two separate identifiable entities. In the former case 
the gear mechanism was treated as an integral part of an electric motor 
whereas in the latter case it was treated as an accessory of an electric motor. 
Thus the present case has been sought to be covered within the latter 
.:atl!gory. 

1.16 According to this Tariff Advice the value of gear mechanism 
need not be included in the value of electric motor for assessment of duty 
on electric motors bec.ause geared motor cannot be said to have come into 
.existence. in an independent and identifiable manner. 

J.17 Paragraph 5 of the Tariff Advice Inter alia read as folJows:-

·• .... The instructions contained in the Board's circular F. No. 
146/10/76-CX. 4 dated 1-5-78 do not appear to be correct 

for the reason that Item 30, as it exists, does not have a sepa-
rate sub-item of the type 'All Others' and the net resul would, 
therefore. be that once the motor has paid duty under Item 30 
and after the geared mechanism is attached to it. it continues 
to be classified under Item 30 and, therefore, DG duty can be 
charged second time on the same product. As regards the 
classification of hoist. it would be seen that the motor is 
manufactured separately and is put into a single casing which 
contains other two mechanism also i.e. the gear and limit 
switches. They are contained in a single casing and it cannot 
be said that the geared motor has been manufactured. Thus, 
at no stage, the geared motor can be said to have come into 
existence which can be bought and sold as such. It is the 
entire equipment which comes into existence on the assembly 
line by fitting in three components i.e. the motor, the gears 
aDd the limit switches in the main housing. In other words, 
the hoist c~oot be bought and sold as a geared motor. Ac• 
cordingly, whereas the hoist is classifiable under Tariff Item 
68, the value of the gear mechanism in such cases. would not 
be included in the value of electric motor as "geared motor" 
cannot be said to have come into existence in an independent 
:and identifiable manner as to be recognised in the market as 
·such. In view of this position the instructions contai.tte.d in 
the Board's circular issued vide F. No. 146/10/76-CX. · 4 

dated 1-5-78 are hereby cancelled!' 
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1.18. The Central 'Board of Excise and Customs further instructed 
the Collect~s that all peadblg assessmeots might bo finalised . in the light 
-of the instructions contained in the above Tariff Advice. 

1.19 .. The Committee desired to know the reasons for the cam:ellatioa 
of· the Board's instruction dated 1 May, 1978 by issuing Tariff Advice 
N?. 89/81 dated 31 August, 1981. The Ministry of Finance (Depart-
.ment of Revenue) have in a note stated: 

"During the course of the examination of the issue of classification 
of hoists, the issue as to whether or nol a gear~ motor comes 
into existence was also examined. It was during the exami-
nation of the issue that it was found that the Board's instruc-
tions dated 1-5-78 providing for proforma credit of the duty 
paid of the electric motor and used in the manufacture of 
electric motor with gear mechanism would not be proper as 
no new manufacture has taken place and therefore . duty cannot 
be charged again on the duty paid motor and gear mechanism. 
Keeping in view this legal position. the instructions dated 
1-5-78 were cancelled." · 

1 .20. The Committee wanted to know the difference between an e1ec-
rric motor linked with gear mechanism by means of a: pinion or coupling 
and a geared motor. The Ministry of Finance (Department of Revenue) 
nave in a note stated: 

•'The differenc~ between an electric motor linked with a gear 
mechanism by means of pinion or coupling and a geared 
motor is that whereas in the case of a geared motor the gear 
mechanism is an integral part of the motor and either of the 
two cannot be used separately, in the other case, the motor 
and the gear mechanism are two separate parts which are 
joined together with the help of the pinion or coupling and 
can be used separately." 

Defective instructiom 

1.21. The Committee enquired whether the clarification dated 1 May,. 
l 978 was not indicative of the fact that a geared motor would be haYing 
~n identifiabl~ a gear mechanism and a motor separately. The Ministry 
of Finance (Department of Revenue) have in their note stated: 

"The term 'geared motor' in the Circular No. 1/78 has been used 
rather loasoly as it speaks of assembling of geared motor by 
manufacturing in some premises. the gear mechanism and 
prOducing from outside duty paid electric motors. The said 
instructions have since been rescinded." 
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1.22 When asked whether the Ministry were already aware that motor 
fitted with gear and a geared motor are two different identifiable productFi 
and if so why was this point not clarified while issuing the Tariff Advice 
No. 14/76 and letter dated 1 May, 1978, the Ministry of Finance (De-
partment of Revenue) stated: 

"The omission is regretted." 

1.23 While cancelling the instructions contained in the circular No. 
146110/76-CX. 4 dated 1 May, 1978 vide Tariff Advice No. 89J81 
dated 31 August, 1981 the Central Board of Excise and Customs had stated 
that the instmction i~c:ued on 1 May, 1978 did not appear to be. correct 
for the reason that Item 30, as it existed did not have a separate item 'All 
others' and the net result would be, therefore that once the motor has 
pa_id duty under Item 30 and after gear mechanism is attached to it, it 
continues to be dassified under Item 30 and therefore. no dntv c~n be . .. 
charged sec~md time on the same product. 

1 .24 The Committee desired to know whether the tariff description 
of item 30 at the time of issue of letter dated 1 May 1978 was not the 
same as at present. The Ministry of Finance (Department of Revenue) 
in their note have stated: 

"The Tariff description under Tariff Item 30 was the same at the 
time of issue of Jetter dated 1-5-78 as at r'rescnt." 

1.25 Asked how did the fact that it did not contain sub item 'All 
others' escape attention at that time, the Ministry of Finance (Department 
of Revenue) have stated:-

"The escapemant of this fact, in 1978 is regretted." 

Discouragement to production of geared motors 

1.26 The effect of the issue of tariff advice No. 89181 dated 31 
August, 1981 would be that gear mechanism :manufactured by an. integral 
unit will be ch:1rgeable to duty under tariff item 30 alongwith. electnc motor 
whereas in the case of other units gear mechanism will be chargeable to 
duty undt>r tariff item 68. 

1.27 On being enquired by the Committee as to whether the tarift 
advice dated 31 August. 1981 would not resu1t in discouraging the pro· 
du:tion of geared motors in integral units: the Ministry of Finance (Depart-
~ent of Revenue) have in their note stated as under:-

"The Government arc aware of the implications of Tariff Advice 
dated 3 t -8-81 and suitable corrective measures will he taken 
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so that there is no discouragement in the production of geared 
motors in the integrated units." 

Failure of Inspection Groups Audit Parties 

1.28 'J!le Committee desired to know whether the department had an 
Inspection Wing to check the records of manufacturers to verify that duty 
was paid correctly. The Ministry of Finance (Department of Revenue) 
bavc in a note stat~d as folows: 

"The Department. used to have inspection Gro~p and audit parties. 
At present there are only audit parties. The functions of the 
Inspection Group and the audit parties are to check the manu-
facturers' accounts, manufacturing process etc." 

1.29 On being enquired as to whether such Inspection Wing visited 
the factory of the assesses in the present case, the Ministry of Finance 
(Department of Revenue) have in their note, stated as under: 

"The factory of Hercules Hoist was visited by Inspection Group V 
of the erstwhile division III on 24-9-76 for the period 1-3-76 
to 31-8-76. by Inspection Group-III on 11-1-77 fo.r the 
period 1-4-7 6 to 31-12-7 6, by Inspection Group I on 26-9.77 
for the period I .1. 77 to 30-6-77. The same factory was 
visited by the Assistant Collector (Audit) from 21st to 23rd 
J unc, 1978, ~or the period 1-7-77 to 31-5-7 8." 

L3ll' Askt~d how then it escaped the notice of such Inspection Wing/ 
~udit partk~s tha! the unit was not paying duty in accordance with the 
mstruction~/classifications in vogui: at that time, the Ministry of Finance 
(Depart~t of Revenue) have in their note, stated as under: 

"The Unit Hercules Hoist Ltd., was paying duty on Electric Motor 
as ~uch right from · the beginning without adding the value of 
qear Mechanism to such Electric Motors. Since no Gear 
Motor as such has been manufactured by this unit. It was 
only when the audit. objection was received that the assessee 
began paying duty under protest on such electric Moton after 
adding the value of Gear Mechanism to such Motors. The 
\'arit · ; ~ Inspection Groups visiting this unit earlier did not 
think it proper to realise duty on the combined value of Gear 
Mechanism and the Electric Motor because of the fact that no 
Gear Motor as such had come into existence." 

Delay in taking deci~io11 

1.31 The Committee were informed that the Audit ydfagraph in the 
present ~'"'~ was received by the Ministry of Finance (Department of 
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RcvCQ.\10) on 1.6 Aapat, 1980 to wMclt the reply was furnished by thtr 
Ministry on 6 June, 1981. 

1.32 On enquiry, the Committee were .fbrther iaformed that replies 
to Draft Audit paragraphs were required to be sent by the Ministry witJtin 
a period ol atx weeks. • 

1.33 Asked how the reply in the instant case was delayed so much 
and sent months after the printing of the Audit Report and its presenta-
tion to the Parliameat, the Ministry of Finance (IJeptlrtment of Revenue) 
haYe in a note stated as under: 

"The Collector, Central Excise Bombay II entertained certain 
doubts regarding the exact classification of the electric motors 
being manufactured by M/s. Hercules Hoist Ltd. Mulund, 
Bombay and sponsored tbe same for discussion in a tariff 
conference. This point was discussed in the 14th West Zone 
Tariff Conference held in Bombay on 16-17th March, 1981. 
Since the decision in respect of the :findings of the tariff, con-
ferCilCe took some time there has been delay in furnishine 
the necessary comments to the Audit." 

1.34 The Committee pointed out that while the objection wa~ raised 
by the audit as far back as in July, 1978, the issue was discussed at the 
tariff cionfereDce in March, 1981 and tariff advice was ultimately isaued 
in August, 1981 only. They wanted to know the reasons for ·the delay 
of 3 years in taking the decision. The Ministry of Finance (Department 
of Revenue) have, in a note, .stated as follows:-

"The issue was brought to the notice by the CoDector. Central 
Excise, Bombay-ll vide his Jetter dated 4-2-81 and the issue 
was first discussed in March, 1981 and reviewed in the West 
Zone Tariff Conference on the 29th and 30th June, 1981. It 
--...u therefore· be seen that the Board has not, taken three· WVUIU, , 

years in deciding the issue." 

Lack qJ uniformity in t»sessments 

1.35 At the instance of th~ Committee the Ministry of Finan~e (De-
partment qf' Re..venue) have furnished details in respect of the ·procedurer 
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that was bei.Dg followed in other CoBectorates with regard to assessment~ 
of electric IQ()ton. A brief s"IBDDlary of the same -is indicated· be!ow: 

S.No. Name of Qollectorate Unitt manufa-
cturing gear 
motor. 

Brief 

-------------------------------------------- -----------

2. Hyderabad 

3. Bombay-! 

4· Baroda .. 

S. Bangalore . 

6. :Bombay II 

. 2 unih 

M/s. Electronic 
Corporation of 
India Ltd. 

1. M/s. Rami 
Udyog 

. . 

Both the units are paying. 
duty to total value 
of motor incluaive of 
sear mechaniam. 

Unit i!l payingduty on 
total value ofmotor 

inclusive of sear mecha-
nsim . 

Unit is payins duty oa 
total value of motor 

inolulive of ,cear 
metbaniml. 

2. M/s. Climar Do. 
Textile Eng-
graven 

3. M[l. Rajendta Do. 
Electrical In-

duatriet Pvt. 
Limited 

4· M/s.Electro- Dut.y fol' post clearance 
Power Industries was demanded which 

M/s.Pomer Build 
Limited Valla· 
bha Vidya nagar. 
aranand 

M/s Kirlolkar 
electric company 

Mja Hoilt-0-
Mac!b Ltd. 
Thana 

wu set aside by the 
Bombay Hgh Court as 
it was found patently 
illegal on the part of 
adj-icating officer to 
have deemed the total 
value of geared moton 
a11eua'ble value-. 

Depoaiting duty in 
n~ti9.~lised Bank aa 
dlJ'ected by the Guja-
rat Hllh ColB't. Que 
ia pending dccillon. 

Paying duty on total 
value indUiive ge• 
mechanism under (li'O· 
teat. Writ petitaon 
filed jn Karnatab 
High Court. 

Paying.ciuty on electric 
motor exclusive or t• Vli1ue of gear box. 
Duty on gear box it 
paid ualer tarifF item' 
(i8 wllh hoiat. 
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S.No. Name of Collectorate 

4· Calcutta . 

Unitt manufac- Brief 
turing gear 

motor 

1. M/a Nem All- Paying duty on total 
enbury Worb value of motor in-

cllllive of gear mech-
aniam under protest at 
the instance or 
Audit. 

2. M/a Sur Elec- Paying duty on total 
trical(P) Ltd. value of motor in-

clusive gear mecha-
nism since 2-9-1978 
under protest. 

-------- ···---------
1.36. It would be seen from the Tab~e given above that different proce-

·dures were being followed by different Collectorates in respect of assess-
ment of electric motors. The Committee desired to know whether the 
Ministry· were aware of this and if any corrective measures were taken. 
In a note furnished to the Committee, the Ministry of Finance (Depart-
ment of Revenue) have stated: 

I'No specific reference indicat~ng different assessments procedures 
was made to th.: Ministry excepting the issue discussed in the 

Tariff Conference leading to the issue of T.A. No. 89/91 
dated 31-8-81. One of the corrective measures was, there-
fore, taken with the issue of Tariff Advice No. 89/91." 

Procedure for payment of duty under protest 

1.37. Apart from the case under examination, it wollld also be seen 
lrom the Tab1e showing procedure of assessment of electric motors pre-
vailing in various collectorates that 3 more m•sessees were paying excise 
dutv' under protest. The Committee wanted to know whether there was 
vmy time limit prescribed for deciding cases which are pending decisi~n 
with the department and in which duty was deposited um.L..·r protest. The 
Ministry of Finance (Department of Revenue) have in a note stated:-

"No time limit has been prescribed for deciding cases which are 
pending decision with the Department and in which duty has 
·been deposited under protest. However, under Ministry's 
letter F. No. 233/14/~1 CX 6 dated 12-5-1981 (Appendix 
IV) vide whkh Range Superintendents are required to main· 
-tain a register in respect of protest cases in order to keep a 
proper watch on the progress of these cases. This record 
is to be reviewed by the Supervisory Officers during their 
visits." 
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1.38. From the information furnished it was found that until the 

issue of Notification No. 115/81-CE dated 11 May, 1981 inserting rule 
233 B in the Central Excise Rules, 1944 vide Central Excise (15th 
Amendment) Rules, 1981, no specific procedure was laid down in order 
to ensure that an assessee did not abuse the facility of payment of duty undet 
protest and resorted to paying duty under protest indefinitely. 

1.39. Electric motors of all sorts and parts thereof are chargeable to 
duty ad valorem under tariff item 30. Rate of duty differs according to 
rated capacity of the motor and the current on which it is capable of 
operating. According to a Tariff Advice issued by the Central Board of 
Excise and Customs on 26 March, 1976 it' wa'JI clarified that both the basel 
motor and the gear motors would fall under the same sub-item of item 
30 and in the case of integrated nnits, the duty would be chargeable on tbe 
fi.nal product, viz., geared motors. On 1 May, 1978, the Board furt•er 
clarified that the units assembling geared motors by manufacturing m 
tbeir premises the geared mechanism, and procuring from outside duty 
paid electric motors, should be brought under the excise control. and the 
geared motors produced by them should be subjected to excise levy 
under tariff item 30. 

1.40. 1be Cncnmittee find that M/ s. Hercules Hoist Ltd., a.n asses-
see in the Bombay II collectorate manufactured hoists by using electric 
motors :manofactured in the factory itself. In order to regulate the speed 
of the motors, gear mechanism was also manufactured and used in tlae 
electric motors. According to the instructions issued by the Central Board 
of Excise and Customs on 26 March, 1976 and I May 1978, such geared 
motors were required to be assessed to duty on the value including the 
value of the gear mechanism. However, in the case under examination, 
tbe geared motors were assessed to duty excluding the value of gear me-
chanimn resulting in an under-assessment of duty of Rs. 4. 72 lakhs for 
t'he period 1 April. 1976 to 22 1\fay, 1979. After the objection was ni-
sed by Audit on 18 July, 1978, the department issued show cause r.~otices 
and the assessee started paying duty under pro fest with' effect from 23 1\lay, 
1979. 

1.~1. The Committee note that the audit objectic.'!l was brought to 
the notice of the Central Board of Excise and Customs by the CoHector 
of Central Excise, Bombay D in February. 1981. The Board were how-
el'er already seized of the matter as the draft audit paragraph bad come 
to thmt in August 1980. The issue was discussed i~ the West Zone Tariff 
ConfereDce in March and Jurne. 1981 and later was examined by the 
Board itself. After review, the Board issued a fresh Tariff Advice ~ J 1 
August, 1981 cancelling their earlier instructions dated 1 May, 1978 .. , 
65 LS-2. 
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1.42 During review, a distinction was made between '.a gear motor and 

a motor coupled to a gear mechanism. In the case of a gear motor, tile 
tear mechanism was an integral part of the motor and there was a com-
IDOD 'housing and the motor had no separate existence of its omm. Ia 
contrast, a motor could be separately coupled to gear mechanism in which 
case the motor and gear mechanis.m would remain two separate identi-
fiable entities. J;n the former case the gear mechanism was treated a~ an 
integral part of an electric motor whereas in the IaUer case it was treated 
• an accessory of an electric motor. Thus, according to the Tariff Advice 
issued on 31 August, 1981, the case under examination feD within the 
latter category and i.n this case, the "Value of gear urec'ha11ism need not be 
included in the 'Value of electric motor for assessmc.>nt of daty on electric 
motors as fbe geared motor cannot be said to ha"Ve come into existence illj 
an independemt and identifiable manner... . "'. . • . . 

1.43 1be Tariff Ad'Vice issued on 31 August, 1981 ~eeks to set at rest 
the contro"Versy over the inclusion of the value of gear mechanism in the 
value of electric motor for asse..4tsment of exdse duty. However, tllere are 
a few features of the O!peration of the instrudions issued in March 1976 
and May 1978 which deserve mention. For instance, the Committee fail' 
to understand as to 'how the distinction now made between a motor flit-
ted with gear and a geared motor should han escaped the atte.'!l.tion of 
the Central Boa·rd of Excise and Customs while is~ui~ the Tariff Advice 
in 1976 and further instructions in 1978. The Ministry of Finance have 
not been able to put forth any co.'!lvinciq~ reason or this ~lnrinJl lapse and 
while admitting the oonission, the Ministry have now merely sou~ltt to ex-
plain that, "fhe term" gear motors' in the Circular No. 1 /78 has been 
used rather loosely". • 

1.44 Further, while issuing the Tariff Advice on 31 Au~ust. 1981, the 
earlier instructions dated 1 May, 1978 were not fou . .,d to be correct by 
the Central Board of Excise and Customs for the reason that Item 30 as 
it existed did not have a separate item of the type ''All others''. Accordin• 
to the Board, the net result of this would be that ·once thl' motor has paid 
duty under Item 30 and after the mechaniqn was atta~hed to it. it con-
tinues to be classified under lt£•:n 30 and, therefore, no duty can be char-
ged second time on the !liame product. It is pertinent to point out itt this 
connection that the tariff description under Item 30 was the same as at 
the time of issuing of instructions ·dated 1 May. 1978 as at present. \ Durin• 
euminatioo, the Ministry of Finance conceded the fact that the tarll 
item 30 did not contain sub-item "All Others" had eseaped the attention 
of the Board while issuing clarificatiP., on 1 May. 1978. 

1.45 The committee are co.,strained to infer from fhe foregoing that 
while issuing in.Citructiomr in 1976 and later in 1978 adequate care was 
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DOt exercised by the Board •in examining IMid analysing the issue thorough-
ly •. Tbe fact that the defects in the Tariff Advice/instructions could be 
detected 8Dd corrective actioa taken only as a result of the: · follOw-up 
aclon oa tbe objection raised by the Statutory Audit would seeJD to indi-
cate the iaadequacy of the departmental machinery in scrutinising the in-
~tion "fore their issue. The Committee would, therefore, strongly re• 
commend tbat the Ministry of Finance should devise an effective mach-
iDery la order to ensure that the tariff advices, clarifications and other ia-
striJctions issued by the Board are properly scrutinised in aU respects be-
fore they are issued. 

1.46 Tbe Committee observe that as a result of the Tariff Advice 
issued on 31 Augm1, 1981 gear mechanism manufactured by an integral 
unit wHI now be chBI'geable to duty under tariff item 30 alongwith elec-
tric motor whereas in fhe case of other units ~ear meclianima wiD be 
chargeable to duty unde·r tariff item 68. Thus, t~ aforesaid Taritr Advice 
is likely to discourage the productio.-, of geared motors in integral uuifs 
and may consequentiaUy result in Joss of revenue to the Government. Al-
though the Ministry of Finance a~tsured the Committee during examina-
tion that. ''the Government are aware of the implicatiom of Taritf Advice 
dated 31-8-1981 and suitable ·corrective measures will be taken so that 
there is no discouragement in the production of geared motors in the in· 
tegrated units'', yet fhe Committee have not been informe~ of the actio.n 
taken/proposed to be take.n by the Ministry in this behalf. lbe Committee. 
however, note that in the Finance Bill, 1982 the tariff Deseription of 
Item No. 30 relati~ to Electric Motors in tM First Schedule to Cen-
tral Exci...w Act is sought to be -chan~ed or amended so as to specifically 
tnclude motors equipped "ith ~ears or J!Car box "'ithln the purview of 
tltis item. 

1.47 The Committee are coacerm•d to note from the iafo,...ation 
furnl~hed at their instance by the Ministry of Finance that 100 uniform 
procedure was bein~ fqllowed by different Colledorates in fhe · assess-
ment of electric motors. 1bc Ministry of Finane.- have attempted to ex• 
plain this serious shortcomin~ in the far.-.ctionin~ of the department by 
merelv stati~ that 'no sPCCflic referenf'e indicatint! ditferent assessment 
procedures was made to the Ministrv nceptin~ the issue cli!'lcussed in 
die fl'aritf Conference leadf.~ to the i~ue of T . .\. No. 89/81 dated 
31-8-81'. The Committee cannot ~cent this ex'PI:mation in view of the 
fact that the matter had been di~cussed 1.. a Tariff Conf"ftnce enn in 
April, 1977. 11le BoDrd have be"n cle11rlv remiss in oerfonni.'ftP. their 
supervisory role. The Committee cannot nlso nnderstnn.f a~> to how such 
sltortcominJS in the fu11etionin~ of the deoartrnent a.~ nrevalence of 
divergent assessment procedures ov~r ton~ periods in respect of the snme 
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exCisable Item in different collectorates could not be detected by the de-
pll'fmeatlal .organs like the Directorate of Inspection. In the tnstant-
case the fact that different assessment procedures were being followed by 
dlfennt 1Collectorafes ·in the asses9Dlent of electric motors came into 
light only after the matter was inquired into by the Committee~ '111e 
Committee expect the Board to be more vigil&'!lt in performing their 
supervisory role and such divergent practices should not go unnoticed 
for too long. The Committee may also be informed of the maChinery 
which exists for bringing about unifonnity in the procedure ·followed by 
the different CoDectorates. 

1.48 1be Committee find that the factory of the assessee i.~ the case 
UDder examination was visited by Inspection Groups of the department 
oa three occasions and oMe bv the Assistant Collector (Audit) during 
the period between March, 1976 B·"ld June, 1978 for checking #he 
-.tbdltret'S 'accounts. manufact\1ring process etc. StJt1)risingly, none 
of tbem were able to detect the fact th1t the assessee was not paving duty 
in accordaoce with the instructions prevaiUn~ at that time. The Com ... 
mittee are unhappy that the Ministrv of Finance have now sour,ht to 
justify such parent lapses of theil" departmental snrvciJiance mach~·"'ery by 
stating that· ''the various l'1.•ipec~on Groons visitin~ this unit. • • .earlier 
did not think it proper to realise fluty on the co'!llbint~d v,..1uc of Gear 
Mechanism and the Electric Motor because of tbe fact that no Gt~r 
Motor as such bad come into existen~e". The Committee would recom.-
mend that the Central Board of Excise and Customs sbonld lonk into 
such failllt'es of their mechP.•"lism for department11J eonfrol anti take ap-
propriate measore5 in order to make exdse surveillance more P.ffective. 

1.49 Another disqu~tin~ feature noticed bv fhe Committee wns that 
the audit objection raised on 18 July, 1978 was brm~ht to the notice of 
the Central Board of F.xcise and Customs by the CoDertor of Central 
Excise, Bombay ll on 4 February. 1981 only. The issue was first dis-
cussed in March, 1981 al!ld Ja~er in June, 1981 at the West Zone Tariff 
Conference and thereafter a Tariff Advice was issued· by the Board oo 
31 August, 1981. 'lbe Ministry of Finance have not been able to '!ldduce 
any plausible explanation for tbi§ deplorable delay of more than. 21 
yeaws O.D fhe put of the Collector of Centrf'1 Excise, Bombay II in brio~~ 
ing tbe matter to the notice of the Board. The Committee would stronP.Iy 
recommend that tbe Board should issue neeessary in8fruetions to the 
CollectOrs to bring such cases to the notice of the hirher· authorities pro-
mpdy so that necessary remedisl/ corrective measures could be initiated 
in time. 

1.50 The Committee note that und('r the exist¥."1~ procedure. a~ses­

sees could pay excise duty 'onder proted'. The Committee are surprised 
to note that no specific procedure h!ld been laid down nptil 31 May, 
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1981 in order to ensure that an assessee did not abuse this facility and 
resorted to payment of duty ''ll."l.der protest'' indefinitely. A Notifi,:ation 
bas now been iss-.,ed on 11 May, 1981 inserting new rule 233 B in the 
Central Excise Rules, 1944 vide Central Excise (15th Amendment) 
Rodes, :1981 prescribing specific procedure for payment of duty under 
protest with effect from 1 June, 1981. From the details o£ cases of as-
sessments of electric mQtors furnished to the ColllGDittee · it was !ilcen that 
iD many cases assessees were paying duty under protest. The Committee 
were informed that at present no time limit bas been prescribed m the 
Central Excise Rules for deciding cases which are pending decision with 
tbe Department and in which duty has been deposited under protest ex-
cept that _the Ra.nge Superintendents arc required to keep a Register in 
respect of protest cases in order to keep a proper watch on the progress 
Of these cases. The C0rmmittec feel that si-mply maintaining a register of 
protest cases cannot en.~ure prompt decision on such cases. The Com-
mittee would, therefore, recoDUI~end that the Government should pres• 
cribe a time Hmit, preferably three months, i.'ll order to avoid abnormal 
delay in deciding cases pending with the Deparfrment and in which duty 
has been deposited under protest. 



CHAPTER II 

Audit paragraph 

COTTON TEXTILES 

2.1 Prior to 18 June, 1977, cotton fabrics falling under tariff item 
19 1(2) were· further classified tas 'superfine', 'fine' etc., depending upon 
the average count of yarn contained in the fabrics calculated under the 
rules prescribed in explanation Ill below tariff item 19. This formula 
would apply only when the fabrics contained in warp and weft or both, 
single count of yarn and when fabrics were manufactured by using diffe-
tent cmmts of yarns in warp and weft· or both, the average count would 
not be determinable and such fabrics would become classifiable under 
tariff item 19 1(2) (f) as 'cotton fabrics not otherwise specified'. 
Similarly, the yam used for manufacture· of such fabrics would also be 
assessable to duty at tariff rates at the spindle stage, since the compounded 
rate of duty was not prescribed for 'cotton fabrics not otherwise specified'. 

2.2 Twelve units in two collectorates cleared fabrics manufactured 
by using different counts of yarn in warp and weft or both after paying 
duty at rates under tariff items 19 I( 2) (a) to (e) instead of under item 
19 1(2) (f) resulting in underassessment of duty of Rs. 44.76 lakhs 
(Rs. 28.78 Jakhs on cotton fabrics plus Rs. 15.98 lakhs on yarn content 
in such fabrics) during the period 1st January 197 4 to 17th June 1977. 

2.3 On this being pointed out by Audit in November 1979, the 
department accepted the objf{:tion (February 1980). Recovery particulars 
are awaited (April 1980). 

2.4 The paragraph was sent to the Ministry of Finance in August 
1980; reply is awaited (December 1980). 

[Para 2.65(b) of the Report of the Comptroller and Auditor General 
of India for the year 1979-80, Union Government (Civil) Revenue 

Receipts, Volume I, Indirect Taxes.] 

16 
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2.5 From the information furnished to the Committee it is seen that 
prior to 18 June, 1977 cotton fabrics falling under Tariff Item No. 19 
1(2) of Central Excise Tariff were being classified as under: 

(a) Super fiim· in which average count of yarn was 6ls 
or more. 

(b) Fin<' in which the average count of yarn was 
7ls or more but less than 61s. 

(c) Medium-A in which theavt-Tgac count of yc.rn was 
26s or more but less than 71s· 

(d) Medium-B in which the average count of yarn was 
17s or morc· but less than 26s 

(c) Coarse in which the average count of y~rn wu 
than 17s 

(f) Not otherwise specified. 

2.6 'fhe average count of yarn was to be determined by applying the 
formula given in Explanation III(d) below T.l. 19 as it existed prior to 
18 June, 1977. However, if the average count of yarn could not be 
determined by application of the said formula, the fabrics were classifiable 
under sub-item (f) above. 

2.7 In a note furnished to the Committee on the formula given under 
Explanation Ill (d) below Central Excise Tariff Item No. 19, the Ministry 
of Finance (Department of Revenue) have stated: 

"The expressions used in explanation III under tariff item No. 19 
are "count of wa11p'' and ''count of weft". 

For determining the count, the length and the weight of the yarn 
are to be taken into account. For arriving at the 'French 
cqunt' the size of yarn expressed as the number of 1000 
metres hanks per one half kilogram is to be worked out. For 
English count the size of yam expressed as the number of 
840 yard hanks per pound forms the basis. · For the purposes 
of cotton fabric tariff, it has been provided that 'count' is the 
count of grey yam. It has further been provided that for 
multiple fold yam the count of the basic single yarn shall be. 
taken and that in the case of fabrics manufactured from cotton 
and other yarn, the other yarns shall be deemed to be cotton 
yarn. 

~·ur the purpose of determining the average count of yarn to classify 
the cotton fabrics into different categories like super-fine, fine 
etc. (which arc based on the average count of yarn, in such 
fabrics), it is the 'count of warp' or 'count of weft' which is 
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relevant for the purposes of rule (d) under ·Explanation ., III, 
and not the counts of individual strands in the warp or the 
weft, as the case may be. By taking a given piece of fabric 
the total length of the yarn in warp/weft can be ascertained 
(by multiplying the length or width with the number of 
strands) and by subjecting it to weighment (depending upon 
whether we want to express the results under English system 
or under French system) the average count of warp/weft can 
be arrived at. The warp/weft may contain different types of 
yarn but it does not seem to be relevant. We are concerned 
only with the count of warp/weft as a whole and not count 
of different strands which make warp/weft. In the case of 
multi-fold yarn for arriving at the total length, the' length of 
single yarn contained in such multi-fold yarn is to be taken 
separately." 

2.8 Rule-96 W of the Central Excise Rules, 1944 which existed upon 
17 June, 1977 prescribed compounded rates of duty in respect of cotton 
yarn falling under T.l. 18A ·used in the making of the varieties of cotton 
·fabrics falling under sub-items (a) to (e) under T.I. 19 1(2) only vide 
Notification No. 48169-CE dated 1st March, 1969 as amended. These 
compounded rates were lower than the tariff rates prescribed under T.I. 
18A. But no such compounded rate of duty was prescribed for cotton 
yarn used in the making of the cotton fabrics falling under sub-item (f) 
under T.I. 19 1(2) viz., cotton fabrics classifiable as "Not otherwise 
specified'''. This implied that in respect of cotton yarn used in the making 
10f such cotton fabrics, the duty was leviable at the tariff rates only. 

2.9 The Committee desired to know the rationale for laying down 
certain compounded rates below the tariff rates of duty on yarn in respect 
of fabrics. The Ministry of Finance (Department of Revenue) have in 
a note stated: 

"Compounded levy is in lieu of effective rates of duty on an 
exciseable commodity. The rates are fixed taking into con-
sideration the average burden and administrative convenience. 
The rates cannot be equivalent to tariff rates as the com-
pounded levy has to be attractive and is applied only after 
receiving an option from the manufacturer to comply with 
the Central Excise Rules applicable for manufacture plus • clearance of the goods. Rule 96W as it then existed is se1f-
explanatory." 

2.10 The Ministry of Finance (Department of Revenue and Banking) 
vide their Orcular Letter CE/1/76-CX-2 issued under F. No. 51/18/74-
CX-2 dated 4 January, 1977 clarified that since the average count of yarn 
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in fabrics with different counts of yarn in warp and/or weft was not 
determinable directly under the formula given below item 19 of the Central 
Excise Tariff., such cotton fabrics would be' classiiiable as "Not otherwise 
specified" i.e., under sub-item (f). 

2.11 The Committee wanted to know the circumstances which 
necessitated the issue of the clarification contained in Board's letter No. 
51/18/74-CX2 dated 4 January, 1977. The Ministry of Finance (Depart-
ment of Revenue) have in a note stated as follows: 

(i) "The local audit in their repon on M/s. Ahmedabad 
Manufacturing and Calico Printing Co. Ltd. Ahmedabad 
(Calico Mills) poincd out that certain sorts of cotton fabrics 
manufactured by the unit contained yarn of different counts in 
warp or weft or in both and were assessed under tariff item 
19 I ( 2) according to average count declared by the mill. The 
average. count of such sorts was ascertained by taking the 
number of ends of each count of yarn separately and then 
applying the fo.rmula prescribed under explanation III to T.I. 
19. 

(ii) Audit held that the formula prescribed was not applicable in 
case where yarn of different counts have been used in warp or 
weft and such fabrics should be assessed under tariff item 
19 1(2)(f). 

(iii) The Comptroller and Auditor General of India, New Delhi, 
advised in his letter dated 29-1-7 5 that in calculating the 
average count of such fabrics no direct application of the 
formula was made and he, therefore, suggested that the 
Ministry might look into this aspect and examine whether the 
Explanation III to T.I. 19 needed any further amplification. 
The matter was accordingly examined in consultation with 
Chief Chemist, DGTD, lSI, Textiles Commissioner and the 
representatives of the National Textile Corporation. It was 
suggested that if the resultant count of the yarn was obtained 

by taking the harmonic mean of the counts of the individual 
yarns and the formula applied then it would result in a lower 
average count and hence it wa·s felt that such fabrics should 
be assessed as cotton fabrics NOS. · 

(iv) The Law Ministry on 15-9-76 had advised that applying any 
expanded formula appeared to be a practical way out but it 
did not have any legal backing. The Law Ministry, therefore, 
suggested that when lSI has evolved specifications for deter-
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mining average count of fabrics according to jnter-national 
specifications, suitable amendment of the existing statutory 
formular may be exa~ined. 

( v) In view of the· position explained above, the Board advised all 
the Collectors of Central Excise to classify all such fabrics a_s 
NOS under tariff item 19 1(2) (f) till amendment of the 
formula was made in the tariff item itself. However, in 1977 
classification of cotton fabrics based on average count of yam 
was done away with and accordingly the formula was omitted 
w.e.f. 18-6-77 till issue of Notification No. 226/77, dated 
15-7-77 when the cotton fabrics once again required calcula-
tion of average count and yarn of 41 s and above for assess-
ment. Cotton fabrics below 41 s were chargeable to duty on 
the basis of value per sq. meter." 

2.12 Asked what was the effect of the clarification issued on 4 January, 
1977 on past and future assessments, the Ministry of Finance• in their note 
stated as under: • 

"The effect of the clarification was to help in determining classifica-
tion under Item 19 I ( 2) (f) for future assessments and 
demands for future assessments and to raise demands for the 
past subject to period of limitation:·• 

2.13 The Committee desired to know the reasons for the change of 
classification of cotton fabrics under Tariff Item 19 I with Ctffect from 
18 June, 1977. In a note furnished to the Committee, the Ministry of 

Finance (Department of Revenue) have stated as follows: 

"Prior to 18th June, 1977 classification of cotton fabrics (other 
than certain specific varieties) was based on the average count 
of yarn used in the fabric. Accordingly separate rates of 
duties had been prescribed for superfine, fine, Medium 'A', 
Medium 'B' coarse fabrics, etc. The classification based on 
counts was found to be complicated. It was accordingly 
decided in the 1977 Budget to do away with the classification 
of cotton fabrics based on counts and to adopt a cJassification 
based on value of the fabrics, which admits of a higher degree 
of progression in the duty structure. At the consideration 
stage of the Finance (No. 2) Bill, 1977, however, it was 
decided to reintroduce as separate classification with a separate 
rate of duty for fine and superfine. fabrics in the interest of the 
decentralised sector, retaining the duty structure· based on 
value for other varieties of fabrics." 
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2.14 It has been pointed out by the Audit that twelve units in two 
collectorates manufactured certain varieties of cotton fabrics using different 
counts· of yarn in warp and weft or both. These fabrics were classified 
as superfine, fine etc., under tariff item 191(2) (a) to (e) and were cleared 
by paying duty as applicable to the cotton fabrics under tariff items 
19 I(2) (a) to 19 1(2) (e). But as yarn of different counts was, used in 
warp and/or weft in the manufacture of the cotton fabrics under reference, 
the average count of yarn in these fabrics was not determinable under the 
formula given in Explanation III (d) below T.I. 19. As such, these cotton 
'fabrics could not be classified as superfine, fine etc., under the Tariff items 
19 I( 2 )(a) to 19 I ( 2 )(e) and were appropriately classifiable under 
19 I(2)(f) as "Not otherwise specified''. This resulted in under-assess-
ment of Central Excise duty on cotton fabrics to the extent of Rs. 28,78.307 
for the period from 1 January, 197 4 to I 7 June, 1977. 

2.15. The Audit has further pointed out that the duty on cotton yarn 
used in the making of the above stated cotton fabrics was also paid at the 
compounded rates under rule 96W of the Central Excise Rules, 1944, the 
rates of duty having been prescribed vide notification No. 48/69-CE dated 
1 March, 1969 as amended. But, as the cotton fabrics under reference 

were classifiable under T.I. 19 I (2 )(f) as 'Not otherwise specified' and the 
compounded rate of duty having not been prescribed for cotton yam used 
in the making of cotton fabrics falling under T. I. 19 I ( 2 )(f), the duty on 
cotton yarn used in their making should have been paid at the tariff rate. 
So there was an under-assessment on cotton yarn to the extent of 
Rs. 15,98,227/- for the period from 1 January, 1974 to 17 June, 1977. 

2.16. Thus, according to the· Audit, the total amount of underassess-
ment of duty on the above item in 12 units for the period 1 January, 1974 
to 17 June 1977 stood to the extent of Rs. 44.76 lakhs. 

2.17 Explaining the facts of the case, the Ministry of Finance 
(Department of Revenue) have in a note Gttaed: 

"Prior to 18th June 1977 cotton fabrics falling under tariff item 
19 1 (2) of Central Excise Tariff were classified as superfine, 
fine etc. depending upon the average count of the yarn con-

tained in the fabrics, and calculated as per formula given below 
explanation-III (d) of tariff item 19. This formula would 
apply only when the fabrics contained in its warp and weft or 
both single count of yarn and when fabrics are manufactured 
by using different count of yarn in warp or weft or both, the 
average count could not be determined and as such fabrics 
would become classifiable under tariff item 19 1{2){f) as 
"cotton fabrics not otherwise specified'''. The A.G.'s Audit 



par.ty during their audiL of records of Jupiter Mills Ltd. 
Ahmedabad, Sri Arbuda Mills Ltd. Ahmedabad, New 
Swadeshi Mills Ltd., and Sarangpur Cotton ManUfacturing 
Mills Ltd., observed that in respect of few sorts manufactured by 
the assessees the fabrics had wrongly been classified under 
tariff item 19 1(2)(a) to (e) instead of tariff item 19 1(2)(f). 
They also pointed out that similarly in case of cotton yarn the 
duty on cotton yarn contained in such fabrics classifiable as 
"cotton fabrics not otherwise specified'' was to be charged at 
the tariff rate instead of compounded levy rate. 

2.18 From the details of under assesGment of duty furnished by the 
Ministry of Finance (Department of Revenue) on 1 August, 1981 it is 
seen that the short levy of duty in 13 units amounted to Rs. 92.56 lak:hs. 

2.19. The Committee pointed out that according to the Audit para-
graph the total duty under~assessed in twelve units in two colleciorates 
amounted to Rs. 44.76 lakhs. When asked to reconcile the discrepancies 
in the two figures, the Ministry of Finance (Department of Revenue) 
furnished a fresh statement indicating that the total under-assessments of 
excise duty involved in the Audit para amounted to Rs. 63.01 lakhs in 
14 units. in 2 collectorates. The details of under-assessments with their 
tespective positions of recoveries of duty are shown in the following 
Table: 

Sl. Name of the Unit 
No. 

1. M/~ Rohit Mills Ltd. Ahmedabad 

2. M/s Mihir Textiles Ltd., Ahmedabad 

3. Mjs. Jupitar Mills Ltd., Ahmedabad 

4· M/s Arbuda Mills Ltd., Ahmedabad 

5· M/s. S.u'angpur Cotton Manufacturing 
Milia Ltd. No.1, Ahmedabad 

6. M/s Sarangpur Cotton Mfg. Mills Ltd. No. 
II, Ahmedabad 

7 Mfs New Swadcahi Mills Ahmedabad • 

8 M/s C.dico Mills Ltd., Ahmedabad 

AmoWit of Latest poSltwn commu-
short levy nicatcd to the Conuni-

ttee 

3 

1,99,709.46 Demands under process 
of adjudication. 

39,1CO.CO Do. 

10,724.72 Duty realised 

12J22,579. 76 Demands under process 
of adjudication. 

81,909.12 Duty paid by the assessee 
under protest. 

2,20,359 .50 Dcamnds under process 
of adjudication. 

17,465.32 Do. 

12,38,812.03 Do. 
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1 3 4 
----------

9. M/s Surat Cotton Spinning & Weaving 
Mills, Surat 

3,17,158.35 Dc·mznd bdrg n.cl.dcr-
mincd 

10. M/s New Sharrock Mills Ltd., Nadiad 

11. M/s Som'\ Textiles Ltd., Ahmedabad 

12. Mfs Manjushri Textiles, Ahmedabad 

13. M/s M1.hcndra Mills Ltd., Kalol . 

14. M/s Mahu,ma Mills Ltd., Porbundt'r 

13,66,372. 75 Demands under proccA 
of adjudication. 

11,37,963. 78 Do. 

29,918.77 Under deci~ic,n. 

2,48,087.84 Dcnu.nds set Dsidc. 

I ,71 ,266.12 Dt'mands undt:r process 
of adjudication. 

63,01,27.52 

2.20 From the information furnished to the Committee it is seen that 
in most of the cases adjudication proceeding have been activised only in 
October, 1981 i.e., after the Audit Paragraph was taken up for examina-
tion by the Committee. 

2.21. Explaining the reasons for the discrepancies in the figures, the 
Ministry of Finance (Department of Revenue) have in their note inter alia 
stated: 

''The reasons for difference is that simiJar under assessment not 
pertaining to period involved in Audit Para was also inadver-
tently reported. Besides under-assessment on account of 
fabrics manufactured out of yarn falling under tariff item 18E 
was also reported due to some mis-understanding on the part 
of field Officers." 

2.22. The Committee wanted to know the manner that was being 
adopted for determination of average count of yarn in fabrics when the 
fabrics were made by using different counts of varn in warp and weft or 
both with· effect from 15 iuly. 1977. The Mi~istry of Finance (Deptt. 
~f Revenue) have stated as follows:-

"After issue of Notification No. 226-227/77 dated 15-7-77 there 
were difficulties in the npplication of rules for determination 
of averaee count of varn in cotton fabrics havine::-- . -

(i) multifold yarn of different counts; 
(ii) more than one count of yarn in warp or weft; 
(iii) Non-cotton yarn. 
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According, the rules were reviewed as built-in in the explanatory 
notification and certain deeming provisions were added thereto 
and in consultation with the Ministry of Law, the notification 
was amended vide Notification No. 7/78 and 8j78 dated 
17-1-78."' 

2.23. Asked whether the difficulties experienced in the classification 
of such fabrics prior to 18 June 1977 have since been overcome, the 
Ministry of Finance (Deptt. of Revenue) replied in the affirmative. 

2.24 While intimating latest position of recovery of duty from M Is. 
Surat Cotton Spinning and Weaving Mills, Surat, the Ministry of Finance 
(Deptt. of Revenue) stated as follows: 

•'The Collector of Central Excise, Baroda has reported that in the 
case of Surat Cotton Spinning and Weaving Mills, Surat 
demands for Rs. 2,83,651.86 were confirmed by the Assistant 
Collector. The assessee filed an appeal to the Appellate 

Collector Bombay who a1lowed the appeal subject to the coo-
dition that if by taking the yarn of the highest count in the 
warp or weft the ·average count could be detennined and if 
it is found that the average count of the fabrics would be the 
same as was declared and approved earlier. no differential 
duty should be demanded. In case on such redetermination, 
the average count is found to be on higher side calling for 
higher duty, the demand could be worked out accordingly and 
the appe1lant shall pay the same. 

Against the orders of the Collector (Appeals) a review proposal 
was sent by the Collector to the Government of India. The 
Government of India has taken the view that the amending 
Notification No. 7178 dated 17-1-78 had to be taken to clarify 

the matter and the ratio of the decision would also apply for 
concluding that the impugned order in appeal is not a fit case 
for review. · 

In view of the Government's observation that the orders passed by 
the Collector (Appeals) Bombay are not fit for review, the 
Asstt. Collector has been asked to redetermine the demand as 
directed by the Collector (Appeals) to see if any amount is 
chargeable fmm the a•:,sessee. Similar action is to be taken 

by the Asstt. Collector on the demand for Rs. 33,506.49, wltich 
was not confirmed hv him as the order of the Appellate 
Collector was sent for review to the Government. Now the 

Asstt. Collector has been asked by the Collector to take sim;Jar 
action on this demand also." 
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2.25. In respect of the position of the demand raised against M/s. 
,~ahendra Mills Ltd., Kalol, the Ministry of Finance (Deptt. of Revenue) 
have in their note stated: · 

"Demands for Rs. 1.31,115.43, Rs. 92,980.21 and Rs. 11,584.97 
in respect of M/s. Mahendra Mills Ltd., Kalol have been set 

aside in appeal by the Appellate Collector, Bombay on merits 
while demand for s. 2,392.20 ·has been set aside by the 
Appellate Collector as being of time barred." 

2.26. On perusal of the relevant records of the above assessee furnished 
by the Miinstry of Finance (Deptt. of Revenue) it is seen that the following 
demands were raised by tbe Deptt. against short-levy of duty: 

-------------- ---------- -·-----· 
Period covered Amount 

----------·- --------------------- ---------- .... ------

(i) 1974,75 and 76 

(ii) 1-1-1977 to 31-3-1977 

(iii) 1-4-77 to J 7-6-77 

*(iv) 15-7-77 to 17-1-78 
------------ -----

•Period not covered by Audit o~jcction. 

Rs. 

1 ,3l,t'15 .43 

23,992.20 

92,980.21 

11,584.97 

2.27. Appeals filed by the assessee against demands mentioned at (i), 
(iii) and (iv) above were aiJowed by the Appellate Collector, Bombay. 
While partly allowing the appeal field by the assessee against the demand 
for Rs. 1,31.115.43 the Appellate Collectot inter alia observed as follows: 

"I have carefully gone through the case records, submissions made 
in the appeal memo and those made at the time of personal 
hearing. The appellants do not dispute that the fabrics in 
question conta-ined yarn of different counts in warp and weft. 
But the mere fact that these contained yarn of different 
counts does not mean that the average count of the fubrics 
could not be determined. The appellants cannot be denied 
the benefit merely because the Department had the difficulty 
in determining the average count of the yarn in fabrics in the 
particular period, more so when subsequently a method was 
·in fact found for such determination. It may be mentioned that 
subsequently the Government Qf India amended the relevant 
-provisions to clarify toot where there ere' yams of different 
counts in warp' or weft or both, the count of the yarn which 
has the highest count, shall be taken to be the count of warp 
or weft, as the case may be. It is felt that this amendment 
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1s 1n the nature of clarification or explanation which would 
equally apply to the past cases. In view of this, I am not 
inclined to agree with the lowe·r authority's views that in such. 
cases the average count could not be determined. This can 
be by taking the yarn of the highest count in the warp or 
weft, as the case may be. Accordingly, the jurisdictional 
Assistant Collector shall determine the average count and if 
on this basis it is found that the average count of the fabrics 
would be the same as was declared and approved earlier, no 

ai:fferential duty should be demanded. In case, on such re-
determination. the average count is found to be on a higher 
side calling for higher duty, the demand could be worked out 
accordingly and the appellants shall pay the same. 

Coming to the time-bar pleaded by the appellants, I find that the 
show oause notice to pay differential duty was issued on 

26-7-77 and it pertained to the clearances made during the 
years 1974-75 and 76. Since the clearances were made in 
accordance with thC" appnrved classification list and assessments 
were finalised by the department, I agree with the appeliants" 
contention that the demand for differential duty could have 
been made under rule 10 of the Central Excise Rules, 1944. 
In accordance with the provisions of rule 10 read with rule 
173J of the Central Excise Rules, 1944, the demand could 

be raised for a period of 12 months before the date of issue 
of show couse notice. Accordingly, any duty might be 
required to he pCJid in accordance with the· directions given 
in the preceding para. has to be restricted for the period com-
mencing on 26-7-76 only. No demand can be sustained for 
the earlier rariod." 

2.28 Dnty demand~d by the deptt. for the period from 1-1-77 to 
31-3-77 was set aside by the Appellate Collector on the fo11owing grounds:-

"Duty was demanded under No. SON/13/MH/78 dated 2-5-78 
and related to the period 1-1-77 to 31-3-77 ·during which the 
clearance of yarn was made·. On the facts and circumstances 
of the case neither the prnvi•3ions of superseded Rule 10 A 

nor that of Rules 9 are applicable to the instant case. 
Accordingly, T hold that demand made under the aforesaid 
show cause notice a'nd a confirmed throu~h the impunged 
order is time-barred. Without 1!oing into the merits of the 
case, I set aside the impunged order and allow the appeal with 
consequential relie.f." 



2.29. ln his order allowing the appeal filed by the asessee against 
demands of duty of Rs. ~2,9H0.21 and Rs. 11,584.97 for the periods 
1-4-77 to 17-6-77 and 15j7j77 to 17jlj78 respectively, the Appellate 

Collector cited the same grounds as mentined in the above paragraph. 
Dealing with the plea of the appellant to se-t aside the demands raised by 
the deptt. on grounds of time-bar, the Appellate Collector observed as 
under:--

··coming to the time~bar pleaded by the appellants, I find that in 
the case of fabrics cleared on or after 15-7-77, Show-cause 
Notice was issued on 27-2-78. Since the appellants had 
declared all the rdevant information to the d!.!pit. before 

effecting clearam.:c::-., short icvy, if any, should be collected for 
a period of 6 mouths before the date of i;.;.;u::: of S.C. Notict.:: 
the c:xtcmkd period of 5 yi.!ar:-. should not :1pply in the instant 
case. Accordingly, any duty which might be required to be 
praid in accordance with the directions given in the preceding 
paragraph, has to be rcstric~ed for the period commtn...:ing on 
27-8-77 in so far as c;.::arancc.:; du:-ing the period comm-.:::ncing 

on or ~tftcr 15-7-77 arc ~·onccri1ed. As regards t!lc cl·~arances 

c:i·.:•:: 1 du'iag l!iC p.:::•·iuJ priclr to lS-6-77, neither the 
appdlants have advanced the plea of time-limit P.or it is 
availahk.··· 

2.30. J.t v;;~:; ~~:en th~1t in thi·; kth.:r dat~.-d 21 November, 1980 to the 
Collector of c~~ntr~il Exci-,c, Ahmcc!abad on tlH.: orders pmscJ hy thi.? 
Appellate Colk .. :tor ag~;in~t dcm:\:1ds of duty for Rs. 1,31, 115.43, 
Rs. 92,980.21 and Rs. I 1,584.97 the Asstt. ColJector inter (1/ia !cquest-
ed as follows: 

"As per the letter F. No. 51/18/74/CX-2 dated 4-1-77 of Director 
of Revcnu~ anJ Bankin~~ (C:r...:ulatccl u•:1der Hdqrs. File No. 
V J9 (B)2 i MP-77 d:Jtccl 26-1-77) such fabrics are clao:;sifiable 
under T.l. I 9.1 (2) {f) as cotton fabrics NOS. The amendment 
regarding taking th.:::· highest were/weft for the taking th..: 
purpose of determining average count under Notification No. 
226/77 was made vide Notification No. 7/78 dated 17-1-78. 
There is no provision in the said notification No. 7/78 that 
it will effect retrospectively~ In the circumstances, such 

65 LS-3. 

fabrics are classifiable under 19 (2) (f) till 16-1-78. In 
view of this, it is felt that orders-in-appeal referred to 
above being at variance with the instructions of Deptt. and as 

such the cases need to be proposed for review by Government 
of India under section 36 of Central Excise and Salt Act if 

' deemed fit." 
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2.31 In reply to the above communication, the Asstt. Collector C!)[ 
ht.ral Excise (Legal), Ahmedabad, inter alia stated as under:-

"The Deputy Collector Customs & G. Ex. Ahmedabad doel· aol 
agree with the above proposal as the orders in original are in 
the nature of clarification and substitution of the instructioms 
and as such it will have retrospective effect being of procedural 

nature." 

2.32 The Committee asked whether the amending notice notification 
No. 7 j78 dated 17 January, 1978 referred to above, could be appliccl 
retrospectively and whether the opinion of Misintry of Law was obtained 

on that point. The Ministry of Finance (Deptt. of Revenue) have in a 
note Gtated: 

'' .... the decision of the Appellate Collector in case of M/s. 
Surat Cotton Spinning & Weaving Mills, Surat was not review-
ed by the Government of India. This decision was taken by 
Revisionary authority in a quesijudicial capacity and it will 
not be appropriate .for the Ministry to •certain from Revi-
sionary Authority if the opinion of the Law Ministry wa . .;; 
obtained and to comment whether notification No. 7178 CE 
dated 16\17-1-78 can be app'ied retrospectively." 

2.33 At the instance of the Committee, the Ministry of Finance (DepU. 
Of Revenue) have, furnished details of in respect of similar cases of mis-
classification of cotton fabriCs in other collectorates. 

2.34. A table indicating names of such assessee, collectorate-wise, 
amounts of under-assessment, period involved and present position is gi\eD 
below: 

Sl.No. Name of the assessee Period 
involved 

Amount involnd Prcscr.t pcsitit r• 

---------------------------------
I 2 

J . Mfa. Dunbar Milia Ltd. 

2. M/a Kcaoram Cotton Mills 

3. M/a. Do. 

3 

Calcutta Collectorate 

15-7-77 to 
16-1-78 

7-S-77 to 
6-6-77 

15-7-77 to 
16-1-78 

5 

lU. 

58,162.50 No d~mand hn bc·c11 
raised. Cellectorate i~ 
being asked to ,..,., 
the demand. 

3,672.26 Dcwnd raised_ 

No demand has Leu" 
raised. Collector i·s 
being asked to raia4t 
the demand. 
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l. Mjs. J.C. Milia, Gwalior 

2. 

3. 

Do. 

Do. 

I. M/s. B&C Mills, Madras 

1-11-73 to 
28-2-15 
1 J-3-75 to 
31-3-76 

l-4-76 to 
31-S-77 

Madras Collectorak 

October, 
1976 to May 
1977 

Bombay Collectorat~ 

I. M/s. Pircmal Spinning & Wea-
ving Mills Ltd. 

2. M/s. Shrct~ Siu.ram Mills (CY) 

(CF) 

50,036.21 

1,44,676.39 

2,36,63S.Sl 

3,625.63 

Still undu prcu :s eJ," 
decision. Co net rnctl 
Divisional Offin r hu. 
been directed by the 
Colllctor to dispou•· 
of the show - cause 
notice t'l!Tly. 

C..St· is ~;till u.dt r 
process of adjudica-
tion. 

30,932.38 Pending adjudicatiou 

.55,274. JO On appeal the Appell a 1c 
Collector has stayed 
the realioation Eub-
jcctor Bank guarantet~. 

9,738.64 Pending adjusdicatir'IJ 

6,02,11.95 

2.35. The Ministry of Finance (Deptt. of Revenue) have stated that 
in respect of Allahabad, Bombay-II, Bangalore Chandigarh, Cochin, 
Bhubaneswar, Delhi, Guntur, Hyderabad, Jaipur. Madurai, Kanpur, 

. Meerut, Patna, Pune, West Bengal, Goa and Shillong Colectorates, no 
cases of similar under-assessment were reported. 

2.36 It will be seen from the above Table that out of 10 cases, 7 
cases are still pending and are under a process of adjudicationJdecision. 
In one case, the demand has been raised and it bas not been stated whether 
the amount bas been realised or not. The Committee desired to know 
the reasons for such inordinate delays in deciding cases involving heavy 
demands. The Ministry of Fmance (Deptt. of Revenue) have in a note 
stated:-

" ( 1 ) In respect of cases relating to Central Excise Collectorate, 
Calcutta, the Collector has been directed to raise necessary 
demands. 

{2) In respect of Mls. B&C Mills falling in the jurisdiction of the 
Collector of Central Excise, Madras, it has been reported 
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that due to frequent changes of Asstt. Collectors, the case 
could not be adjudicated. A personal hearing has again been 
fixed by the present Assistant Collector of Central Excise, 
Madras III Division and the outcome of the adjudication 
proceedings is awaited, 

(3) The Collector of Central Excise, Bombay I, has reported that 
M/s. Pirama} Mills disputed the demand on the ground that 
results of test by Dy. Chief Chcr1;ist were not communicated 
to them: M/s. Sitaram Mills also disputed the demand on 

the ground that as';es~anL·nt was done as per duly approved 
cla'.·.,ifk:ation list. All c!Torts arc beinf: made to decide the 
d~mand cases early. 

(4) Tl:·.: Cnik'::~or o: C::ni:.·: i xc:,.~:. imlur:..:, L,.·, ;·_p.c.ned th:1~ th~ 

show cause r.otices j~;:-:md 1o V)./s. J. C. Miils Ltr1. have ~:nc .. :. 
hccn eo··,f1ncd by ii~_. :".,ss[t. (\ll]e:·tor of Central Excise, 

Gwalinr. Whiit.: conf!;·ming, t:•::: /8;.:. CoiL.::tor :·a revised 
the ~:moun! or dut_;· ("! co<:•)l1 1:,1'r: •c 1rt:YTl T~s 2K~ .. 1 C!.7; 
for tbc period l-J 1-73 to 2S-2-75 to ':.~;. ~'1.036.21 F' ar;(i 

from Rs. 3,17.144.81 for ih~ ;v·:od 1-3-'75 to 31-?·.76 l\• 

Rs. 1,44,676.39 P. Th:· CJmount of P··. 2.3( .. 63:::.:::1 P. fq · 
th·.:: period 1-'i--76 to 31-5-7"7 1 1CH''f'q:~ r ... l:,::-~.· 1 :··::h:;·~.~ 'tl. 
Thus the total amount comes to Rs. 4.31.348.11 P. imtc:1d of 
R.-:. 8.36.948.03 P. The incidcnl·c of c' · .,. · ·b:d out while 
issuing the show cause• notice was i!Korrcct due tn wrong 
applicJtinn of rates of duty. Duty on y;:~rn 1cccl ;:' such 
f:1brics W3S not worked ou~ :ind hrls 10 b"" c··,lr"•!:lti':'{l with 
reference to records which are voluminou<:? and therefore time-. . ~' consummg. 

2.37 Prior to 1 ~ Jmt~ 1977 CIJ~f•m fabrks f~mn'! 1.m!l~,.. f::!r:OI'i item, 
191(2) were be1.'1~ classified ns 'superfine'. 'fine' etr. rtnder suh-it••ms (a) 
to (e) deptmdin~ open tb~ avera{!-:- rimnt of ~·~m cnr.'~~h~ed !n th!:> f;Jhrics. 
The average count of yarn was to be dt~fermined hy 1n~p!~in1!. the £or-
mula given in F:xpl~natio11 III( d) he~ ow T .1. 19 aG it e~istf.'d prll)r to 18 
June, 1977. However~ if the avera{Ye count of V"rn cm;~d not be dPter-
mined by a~ication of the said formula, fhe fabrks were clnsrsifi~ble 

under sub-item (0 of T.I. 19 1(2) as 'cottct'! fabrics not othe.~·isc ~e<i­
fi.ed'. 

2.38 Further. under nile 96-W (which existed upftl 17 Jun~ 1977) 
of the Central Excise Rules. 1944, compoutllded rates of duty were pre-
scribed in respect of cotton yarn follinl! under T.I. 18A used in the mak-
ing Of the varieties of cotton fabrics fal&ng under sub-i.tems (a) to (e) 
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lit· 

under T.I. 19 1(2). But no such compounded rate of duty was prescribed 
fOr cotton yat'tD used in the making of the cotton fabrics falling under the. 
sub,.item (f) under T.'I. 19 1(2), viz. cotton fabrics -=Iassifiable as 'not 
otbenvise specified'. This implied that in respect. of cotton yarn used illl 
tbe making of such cotton fabrics the duty was leviable at the tariff 
rates only. 

2.39 The Audit Paragraph under examination ba~ dfsdosed that lZ 
u.nits in Ahmedabad and Baroda Collectorates manufacturing certain 
varieties of cotton fabrics using differ:ent counts o£ yarn in warp andl/ or 
weft cleared such fabrics after paying du.iy at rates under tariff itc'lD 
19 1(2) (a) to (e) instead of under 19 1(2) (0. Acf~ording to the Audit as 
yarn of different counts was used in warp and/or weft in the manufac-
ture of tbe cotton fabrics th~ avcmge count of :arn 1.:1 these1 fabrics 
was not determinable under the formula giv,~n in J~xptmatiou lll(d) 
below T.I. 19 and should have been apprH}Jri~ttely cla5:,;1tit,>d under 
T.I. 19 1(2) (f) as· 'm>t otherwise~ specified'. Th;s rc~l,Ucd in !•••d~Ntsscsr-;.­

ment of duty on cotton fabrics to the extent of Rs. 28.78 lakbs for the 
period l January, 1974 to 17 June, 1977. 

2.40. Further, the duty on cotton ~·arn m;ed in f'hc m~king of the 
cotton fabrics by the above assess~es was also !):.<i:i at the ,·ompounded 
rates under rule 96,. W of the Central Excisr Rul-!!•;, 1944. According to 
the Audit as the cottton fabrics under rden:;:1ce ~·ere cbssifiable under 
T.I. 19 1(2) (f) as 'not otlr~rwise specified' and ns the compounded rate 
of duty was not prescribed . for cotton yarn used in Hw making of cotton 
fabrics falting under T.I. 19 1(2) (f). t~ dut~· fl·''l eotton yan~ used inl 
their making should have been paid at the tariff !'afe. This resulted in 
under-assessment on cotton yarn to the .extent of R~. 15.98 laldtS for 
the period l January 1974 to 17 June. 1977. 

2.41 Thus, according to the Audit, the total under-assessment of 
duty due to incorrect classification of cotton fabrics under tariff item 1 91 
(2). (a) to 19 1(2) (e) and incorrect application of compounded levy rates 
in the case of yarn used in the making of such fabrics i.!l 12 tmits in 2 
CoHedorates amounted to Rs. 44.76 lakhs. However, while admitting 
the Audit objection, fhe Ministry of Finance ltave now submitted revised 
figures of under-assessments of Rs. 63.01 lakhs. The main reasons for the 
increase are that some amounts now included by the Ministry were not 
intimated by the department to Audit earlier and the final amount also 
Included certain amounts which were already reported in earlier Audit 
Report. . I 

2.42 The Committee find that apart from the above under-assess-
meatS inYOlving Rs. 63.01 lakhs in two Collectorates, misclassificatioas 



32 
of similar types were reported ia felt other CoDectorates involviag Rs. 
6.02 laldls (dealt witll in Para'·!.S2). Tlhe MiDistry of Fiaance have DOt 
apprised the Committee of the precise reasoas for these glaring cases of 
UBder-asseSSIDeiD.ts of duty. Neverthel~, while explaining the backgrouud 
for tile change m dassilication of cotton fabrics under T.I. 19 I "itb 
et1ect from 18 .JUDe, 1977, tlte Ministry have stated that~ ''the classifica-
tion based on counts was found to be complicated. It was accordingly de-
cided in . 1977 Budget to dtt away with the classification of cotto.n~ . fabrics 
based on coun~. ··:. ~~ 

2.43 The fact that misclassifications of cotton fabrics falling under 
tariff item 19 I (2) (f) have been reported only from 6 collectorates and! that 
MSeSSJDeDts were being done correctly in other collectorates would seem 
to iDcllcate that the under-assessments could not be attributed to com-
plications in the law. The Cc•mmittee recommend that rcsponsibiHty 
should be fixed for this lapse after holding an enquiry and the rt>sult 
thereof be communicated to the Committee, 

2.44 The Committee note that it was proposed in the 1977·78 
Budget to do away with tbe classification of cotton fabrics based on 
counts and to adopt with effect from 18 .June, 1977 a classification based 
On· value of the the fabrics which admits of a higher deJ!fec of progression 
in the duty stmcture. However, at the consideration stage of the Finance 
(No. 2) Bill, 1977, it was decided to reintroduce a separate clas~ification 
with a separate rate of duty for fine and super fine fabrics in the interest 
of the dece.n.tralised sector, retainin~ the dut~· structure based on \'Blue 
for other varieties of fabrics and a notification was accordin~ly issued on 
15 July, .1977. The Committee .were informed that even after i~srre of 
notification dated 15 July 1977. difficulties in tbe application of rnle~> for 
de&ermi.Dation of av~rage count of yarn in cptton fabrics co.:~tinued tu 
persist. Tbe Ministry of Finance. therefore, reviewed the matter in con-
sultation with the Ministry of l...aw and the notification was amrndcff virJc 
another notification on 17 .January 1978. In this connection the Com· 
mittee find from the relevant records relating to the assessment in the 
case of M/s. Mahendra Mills, Kalol, one of the assessees, where rnisrh1s-
sification under tariff item 19 1(1) had continued during the period bet-
ween 15 July, 1977 and 16 January 1978 as well. The Committee would 
therefore, like to be imformed of the details of under-a'isessments due to 
such misclassitication during the intervening period between 15 July 1977 
and 16 January, 1978 in all such cases. 

1.45 'lbe Committee note fhat out of a total under-asse~·mcut of 
duty of R.s. 63.01 lakhs in 14 units, only a":J amount of a.,. 0.93 Jakh 
from two assessees has been recovered so far. Demands raised opin~t 
siiOrt levy of duty ia 10 units amoulltiag fo Rs. 56.44 lakhs are stNecl 

.. , . .,_,. 
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to be mader the process of adjudication/ decision. From the informatl011 ,_.lied by the Millistry, H Is seen that even tile adjudication proceed-
illp have been aeti:risecl only after the subject was taken up for eullliD&-
tiea by the COIIIIIIiUee. The Committee caaaot but express their clisplea-
sare O'fer such inordiaate delays. They expect that aD soda pendblg case~~ 
will be finalised expeditiously and a report submitted to tbem forthwida. 

2.46 The Ccmmittee fiDd that in one case, viz. that of M/s Sorat 
·Cotton Spinning and Wea'fing MHis, out of total demands of Rs. 3.17 
bldls, a de~DSU~d for Rs. 2.84 lakbs was confirmed by the Assistant Col-
lector. Against this, the assessee filed an appeal to the Collector (Appeals) 
Bombay, who . aUowed the appeal. A review proposal was sent by the 
!CGDector to the Government of Lndia against the orden of the Collector 
(Appeals). In their orders on the review proposal, the Goverr.ment of 
ladia held the view that the amending notification dated 17 January 1978 
.had to be taken. into account to clarif~· the matter INld the ratio of that 
(flecision would also apply for concluding that the im~ order-iD-
appeal is not a fit case for review. In view of .the Government's oJ,sef'fa-
tion, it was stated that the department was redeterm!ming the whole de-
WIBDd (Rs. 3.17 laklhs) in order to see if any amount was chargeable from 
file ~ssee. The Commifee also find that an appeal filed by another as.-
·sessee, viz. Mahendra Mills Ltd. Kalol was partly allowed by the Appei-
:Jate Collector t'1:a the same erounds. 

2.47 To a pointed question of the Committee as to whether the amen• 
4ng notification dafed 17 January t 978 could be applied retrospectively_ 
and whether the opinion of fhe Ministry of Law was obtained on that 
point, the Ministry of Finance stated that. '' . . . . this decision (in the 
c&'ie of Surat Cotton Spinning and Weaving Mills, Surat) was taken by 
Revisionary authority in a quasi-judicial capacity and it will not be ap-
·propriatc for the Ministry to a.seeriain from Revisionary authority if . tile 
opinion of the Law Ministry was o~tained and to comment. • • " The decl· 
sion of the CoUector (Appeals) had been sent by the Collector [or review 
by die GovemiiM!nt of India. The Committee's question apparently refer-
red to this stage of review. The Ministry's i:r'!ISWer is not relevant. De 
·committee would like to know why the question that the .,.amendment 
could not have retrospective effect "'as not taken into account at that 
~tage •. 

2.48 The Ccmmittee find that in the case of M/s. Mahendra Mills 
·Ud., Kalol where a shorf·levy of Rs. 2.48 lakhs was reported for the 
-period CO'fered by Audit objection, the demands raised by the departme.:.t 
were set aside by the AppeDate CoUector on an appeal by the as•es.~ee. 

The department had raised demands against short levy of deity of Rs.. 
1.31 laklls. (f-:tr .the y~ 1974," 1975 and 1976). Rtr. 0.24 lakh (for the 
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period 1 January 1977 to 31 March 1977) and Rs. 0.93 lakh (for tbe 
period 1 April 1977 to 17 June 1977). The demand for Rs. 0.24 lakh was . 
set asi~e by the Appellate Collector on the ground of .time b~ withou1 . 
going i.nto fhe merits. Appt·als of the assessee against demand! [or Rs. 
1.31 Jakhs and Rs. 0.93 lakh were allo,~ed by the Appellate Collector on 
the same grounds cited in the case of M/s Surat f'![!tlon Spinning and 
Weaving Mills and the departmt•nt was asketl to rcd1.•fenminr tt,c rlrmands. 

2.49. However, on perusal of the rdel·ant records ilmais_hcd b~· the 
Ministry of Finance the Commi·~~ .. ~c iind that the A!}pdbt!; (~ol1ector 

while partly allowing the app,~al of the 3'iscs"icc (!\•J / s l\bht~m:h.1 Mills 
Ltd.) against the demand for Rs. 1.31 la~hs had alsH hdd that as the 
show &~m~se noti~~e for differential dnt:v was issued on :6 .itd~·. 1977 only, 
even if any duty was pa~·ablc by the assessel' after n·e-dt~knnina~ion. sue~ 

duty bad to be restricted for the period cummenrin~ on 26 J•t!~·. 1976 
only. Thus, the plea of timt• bar ~dvanct'd b~ the ~&Iisee.: •t•t.~ wa~ ~th·,~ p~ntly 

allowed by the Appellate Collector. 

2.50. The Comr.nittee observ·::.> from )'ct another ord•:r pas,.cd b~· the 
Appellate Collector partly allowinJ! :J,., ~ppeal filed h~· fhe :l•;•;~·<.:"iec ll~aim;t 

the demand of Rs. 11.585 towards 51hort-lcvy during thr pl•riod t 5 July 
1977 to· 17 Januar~, 197R th~t f'he show cause ;!Jot ire was not issued by 

. the department withfn the requisite prriod. 

2.51. The Committee are constrained to infer from 1he forcv.oing. 
Cases that the department had '"-'OefnU~· failed in issnin~~ thr.> demands for 
duty within the requisite period and as a result of this 'khv the demands 
were held to be time-barred in the orders-i.~•-appe::d. The C:omrnittec 
recommend that responsibilit)· s'bould be fixed for the bpse. The Minishy 
of Finance should also identif~· the rea~;onlli for such dela~,s ;n ilisu~ of 
demands for duty and take necessary corrective measures in this rP.~ard. 

2.52. The Committee find that out of 1 0 cases im:olving under-assess-
ment of Rs. 6.02 lakhs of duty on account of similar misrlassification.r;; re-
ported from 4 other coHectorates. 7 cases were stm ~mder :H~judication/ 
decision. Out of the remudning three cases (reported in the Calcutta Col-
lectorate) demands for the under-assessmenfs were yet to be raised in 
2 cases Involving a total duty of Rs. 67,548. The Ministry of Finance 
have in their note merely stated that the ''Collector is being asked to 
raise dte demsnd". Further, while intimating the position of recovery of 
duty in the case of B&C MUJs under the Madras Collectorate, the Minis-
try of Finance inter alia stated that the case could not be adjudicated due 
to frequent changes of Assistant Collectors. 

. . 
1..53. The Committee are concerned to note there 'have been in-

ertlaate delays in finalismg cases involving heavy amounts of du.fy. 
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~oreover fbe. Ministry of Finance have not been able to adduce amy 
plausible reason for the delay on the part of the Collector of Central Ex-
cise, Calcutta in raising 'the demands in two cases. The Committee are 
unhap!PY that the Ministry of Finance have sought to justify the delay in 
adjudication by putting· forth plea such as freqeunt changes of Assistant 
Collectors. The Committee recommend that all such pending cases should 
'be fim.llllsed expeditiously and latest position regilrding; · recovery of 
duty intimated to them. 

NEW D!ELHI: 

1 April, 1982 
11 Chaitra, 1904 (S) 

SATISH AGAR\V AL 

Chairman 

PuNic A ccuunts Cmnmittce 



PART II 

MINUTES OF THE SITTING OF THE PUBLIC ACCOUNTS 
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2. The Conup.ittee took up for consideration and adopted the follow-
ing ijraft Reports subject to certain modifications/amendments as given 
in Annexures 1~-IV. 

1. 96th Report on Para 2.29 (Excise) -Electric motors and para 
2.65(b) (Excise) -Cotton Tesxtile~. 

2. • ... * • • • • 
3. "' * • * • • 
4. • • ... * ... * 
5. • • * * ;: * 
6. • * * * • • 

3. The Committee also agreed to incorporate certain typographical 
errors/verbal changes as suggested by Audit. 

4. * * * * * * 
The Committee then adjourned. 

----------·--·-· 
• Annexure I is soown as Appendix V. Annexure II, III and IV are 

not printed. 
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To 

Sir, 

APPENDIX-I 
(vide pare. 1.5) 

Tariff Advice No. 14/76 
F. No. 146/8/75-CX.4 

Government of India 
Central Board of Excise and Customs 

New Delhi, dated the 26th March, 1976. 

All Collectors of Central Excise 
All Appellate Collectors of Central Excise 

Sub:--Electric Motors--Geared MotorS-Classification regarding-

! am directed to state that•a doubt has been raised whether duty should 
be charged on geared motors under Item 30, when they are made from 
electric motors on wh:ch duty liability has already been discharged under 
the said Tariff item. 

2. The matter was discussed in the Seventh Teriff Conference in which 
the views of the technical authorities were also examined. The Conference 
felt that greared motors as a class were quite different from variable speed I 
dual or multi-speed motors and even after coupling of the gear unit to the 
base induction motor, the essential characteristics ef the base induction motor 
were not changed. In view of this, the Conference felt that both the base 
motor and the geared motor would fall under the sanie sub-item of Item 
30 and accordingly no further duty would be leviable on the geared motors, 
if the base motors were already duty paid. Since geared motors also 
would fall under Item 30, they would not be classifiable' under Item 68 of the 
Tariff. However, in the case of integrated units, the duty would be charge-
able on the final product viz., geared motors. 

3. Receipt of this Tariff Advice may be acknowledge. 

Your faithfully. 

Sd/-
(R. K. Chakrabarti), 

Under Secretary, Central Board of Excise 
and Cutom~. 
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To .. 

Sir, 

APPENDIX-II 
(Vide Para 1.7) 

CIRCULAR LEITER NO. 1 /Electric Motor 
E No. 146/10/76-CX.4 

Central Boord of Excise and Customs 
New Delhi, the 1st J'.!Liy, 19 i'R. 

All Collectors of Central Excise, 
Subject:---Central Excis~-Item No. 30-Electric Motors--Lrvy of 

E>~cise Duty on geared motors-Reg.-

I am directl'd to in\'itc attention to Tariff Advice No. 14/76 dated 26th 
March, 197(, ·.:~.;ncJ rr :m Board's F. No. 146/8/75-CX.4 '\V!1crcin i! \\':Is 
clarified that both the base motor and the geared motor would fall under 
the same sub-item of Item No. 30 and no further dutv would he leviable on 

-' 

the geared motors if the has{: motor~ have already paid duty. It was also 
c!rn ifJ~·d ill~1t : :r:' c pc: ~-~·d m~li\>r~; :\Iso would fall under ]to:;!'~ Fo. ?PA stich 
mc!or~ .,, ,.uJd : -: :~c chf:'.<~i::bl:: under ltci No. 61\ of the c.:;::.T. <rnd jn 
the ca~c of :nt::[~i'LilC.d units. the du~y would he chargr:1ble on the f1nal pro-
duct, namely. g•?Jred motors. 

2. The ~:hew:: T<d·;ff Advice we:;; the ~ubjcr:t matter of discussion in the· 
S·:-co~1j Sou~]] z, :::: C( 1!~:-~il E·· ,.·,;c Tar!iT Cnnfrrcncc, held : t [.,·nt;:!orc in 
April, 1977. The Conference felt that the Tariff Advice No. 14/76 did not 
need review. ~, cop; of 1he M;rtJf!?~ io:; cncJc··:-.cd fer ready rcf~rcncc. 

3. lt is cL:,.;:icJ ikll (!~; u:1i1s ;;ss•.:mb1i.r;g: ge:ared ii10tors by nur<llfar-
turing in their prcmi::.cs tlte geared mcchanr~m and procuring from outside, 
duty paid cicc ~ric lTifJtm:s. ~,hou!d be brought under the excise control and 
the geared 111'-ltcrs' rmduccd hy them should be ·:-.ubjccted to acise levy 
urodcr Item No. 30 of the C.E.T. Such manufacturers would be eligible to 
proforma credit in respect of ekctric motors received in their premises for 
further manufacture of geared motors. 

4. Receipt of this Circular letter may kindly be acknowledg~d. 

Encl: As above. 

Yours faithfully, 

Sd/-

<S. N. Bmi) 
Under Secretary, 

Central Board of Excise and Customs. 
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Extract of the Minutes of the Second South Zone Central Excise Tariif 

Conference held at Bangalore in April, 1977. 

Point No. 9: Electric motors--geared motors-Classificaion of-Review 
of Tariff Advice No. 14/76 (F. No. 146/8/75-CX. 4) 
dated 26th March, 1976. 

The above additional point was proposed for discussion by the Collector 
of Central Excise, Bangalore with the permission of Member, Central 
Exci§e. 

The Collector requested a review of the Tariff Advice No. 14/76 accord. 
ing to which geared motors are to be classified under the same sub-item 
lof Item No. 30..CET as the base motors which are fitted for such geared 
motor units. His view was that geared motors fell within sub-item (3) of 
ltem 30 "all others". The consensus of the Conference was that if a motor 
fell within the description of sub-item ( 1) or ( 2) , it would have to be classi-
fied under that sub-item and not under sub-item ( 3). The Conference felt 
that, as the description Of sub-item (3) stood, viz., "All othe·rs", it would 
not be permissible to interpret it as including "Special types Of motors" of 
the categories specified in sub-items ( 1) and (2), as suggested by the 
Collector. Sub-item (3> would cover, for example, electric motors designed 
for use in a circuit at a pressure between 250 and 400 volts. 

The motor under consideration appeared to be designed for use in cir-
cuitS at a pressure exceeding 400 volts and therefore, classifiable under sub-
item (2). 

Further, as it was sold as one unit, descri~d as a "geared motor", it 
appeared that the whole unit would be assessable as a single article under 
Item 30(2). However, if an assessee were to produce only the gear mecha-
nisll) separately, the gear mechanism along would be classifiable under Item 
68 and not under item 30. The Conference therefore felt that the Tari1r 
~vice No. 14/76 did not need review. 

~s LS-4. 



To, 

APPENDIX-Ill 
(Vide para 1.14) 

1'ariff Advice No. 89/81 
F. No. 146/2/81-CX.4 

Central Board of Excise and Customs 

All Collectors of Central Excise, 
All Collectors of Customs. 

New Delhi, the 31.9t August, 1981 

All Collectors (Appeals), Customs and Central Excise. 
Subject;--Classification of gears alongwith Electric Motors used in tb<.~ 

manufacture of electric Hoists. 
Sir, 

I am directed to say that doubts have been raised re,garding the classifi-
cation of 1ears aJongwith electric motors which are used in the manufacturt: 
of elecric Hoists. 

2. It h.as been stated that a hoist is a device to facilitate raising and 
lowering heavy loads by applying comparatively small force. A hoist com-
prises an electric mot()r (prime mover), gear mechanism housed in a gear 
box and built-in-limit switches to control the top and bottom positions of 
the hook. The hoist with its different components are used in the majn 
housing consisting ~f three parts. · The middle position of the housing con-
sists of the electric motor with a rotor drum, the right hand part consists 
of Limi~ Swltches and the left hand part houses the g~ar box. The connec-
tion between the gear box and electric motor is hinging on a shaft or an 
axle of the rotor, which extends to the gear box. The extended portion of 
the shaft is fixed with a pinion having teeth.· The spur gears are connected 
to this pinion. 

3. This matter was discussed in the·14th West Zone Tariff-cum-General 
Conference held at Bombay on the 16th and 17th March, 1981. Th~ 
Conference observed that the gear box was an independent part and men.: 
linking it with the electric motor by means of fl pinion or coupling did not 
make it a part and parcel of the electric motor and, therefore, the motor 
could not be considered as geared motor. It was pointed out in the Con-
ference that CERA had raised an objection on the assessment of motors. 
According to the CERA, as speed of the motor was regulated by the gear 
mechanism which was also manufactured in the same factory, the motor 



'Was a geared motor and value of the gear mechanism shoubi have 1»;. 
included in the value of the electric motor. The objection raised by CE~ 
appears to have been based on Tariff Advice 14/76 circulated under Board'• 
letter F. No. 146/8/7fJ..CX..4, dated 26th March 1976 wherein it was 
clarified that the geared motors were quite different from variable speed/ 
dual or multiple motors and even after coupling of the gear unit to the base 
induction motor, the essential characteristics Of the base motor were not 
changed and, therefore, both the base motor and geared motor would fall 
under the same sub-item of Item 30. This Tariff Advice was subsequently 
discussed at the 2nd South Zone Tariff Cinference in April, 1977 and in 
pursuance of the discussions in the said Conference, the Board issued a 
circular No. 146/10/76-CX.4 dated 1st May 1978. In this drcular, the 
Board clarified that the units assembling gear motors by manufacturing in 
their premises the gear mechanism and procuring from outside c!uty-paid 
electric motors should be brought under central excise control and geared 
motors .produced by them should be subjected to excise levy under Item 
30. Board, however, c.larified that such manufacurers would be eligible to 
proforma credit in respect of the electric motors received for further manu-
facture of geared moto~s. 

4. The Conference further observed that a geared motor was a term 
appJied to a special type of motor in which the gear mechanism was an 
integral part of the motor. There was a common housing and the motor 
bad no separate existenCe Of its own. In contrast, a motor could be sepa-
rately coupled to gear mechanism in which case the motor and gear mecha· 
nism would remain two separate identifiable· entities. In the case of hoist in 
question, th~ motor without gear mechanism was independently manufac-
tured. The motor was levied to duty under Item 30 and then tbe motor 
was levied to duty under Item 30 and then the motor was fixed with the gear 
mechanism in a common housing which also contains the limit Switches. 
Thus at no stage an identifiable product known as 'geared motor' appeared. 
The electric motor and ge,ar mechanism together by itself was not market-
able as geared motor since this system formed an integral part of t}Je hoist 

·together with limit switches. In the case of geared motors, it was offered 
for sale as independent Item. and cleared as such. In view of this, the Con-
ference that at no stage a product called 'Geared Motor' emerged, and 
therefore, the question of adding the value• of the gear mechanism to the 
value of the motor did not arise. ~ 

S, The matter bas been further examined in the Board's Office. The 
instructions contained in the Board's circular F. No. 146/10/76-CX. 4 
dated 1st May, 1978 do not appear to be correct for the reason that Item 
50, as ft exists, does llot have a separate sub-item of the type "All Otlters' 
tnd the net r~sult would, therefore, be that once the motor has paid duty 
Uildetl' Item SO and after geared mechanism is attached to it it continues to 
be clalllfied under Item 30 and, therefore, no duty can be' charged second 



time on the same product. As regards the classification of hoist, it would 
be seen ·that the motor is manufactured separately and is put into a single 
C3sing which contains other two mechanism also i.e., the gear and limit 
switches. They are conmined in a single casing and it cannot be said that 
the geared motor has been manufactured. Thus, at no stage, the geared 
motor can be said to have come into existence which can be bought an.d 
sold as such. It is the entire equipment which comes into existence on the 
assembly line by fitting in three components i.e., the motor, the g.:ars and 
the limit switches in the main housing. In other words, the hoist cannot 
bought and sold as a geared motor. Accordingly whereas the hoist is classi-
fiable under Tariftltem 68, the value of the gear mechanism in such cases, 
would not be included in the valUe of electric motor as "geared motor" can-
not be said to have come into existence in an idependent and identifiable 
manner as to be recognised in the market as such. In view of this position 
the instrutcions contained in the Board's circular issued vide F. N. 146/10/ 
76-CX.4 dated 1st May 1978 are hereby cancelled. 

6. All pending assessments may, therc,fore, be finalised in the light of 
the above instructions. Field formations may be informed accordingly. 
Trade interests may also be informed as per Annexure attached. 

7. Receipt of this letter may be acknowledged. Hindi version will fol-
low. 

Yours faithfully, 

Sd/-
(J. R. Nebhoria) 

Under Secretary, Central Excise and Cunom~ .. 

Ccpy to:-As per list attached. 
(R. N. Chauhan) 
• • Section Officer. 

Internal Distributions As usual. 

ANNEXURE 
Subject:-Classification Of gears elongwith Electric Mot<!fs used in the 

manufacture of electric hoists. 

It is considered that the value of the gear mechanism in the case of • 
hoist need not be included in the value of electric motor for assessment of 
duty on electric motor is "geared motor'' cannot be said to have come intq 
existence in an independent and identifiable -manner. 
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APPENDIX-IV 
(Vide para 1.37) 

F. No. 223/14/81-CX-6 
GOVERNMENT OF INDIA 

Ministry of FiDaDce 
(Department of Revenue) 

New Delhi, the 12-5-198 I. 

All Collectors of Central Excise, 

Subject:-Central Excises-Procedure for payment of duty "under protest" 
T-,..0rporation of new rule 233-B 

Sir, 

1 am directed to s:ly that though an assessee could pay exise duty ''under 
protest" no specific procedure in this regard had been laid down in order 
to ensure that an assessee did not abuse this facility and resorted to 
payment of duty "under protest" indefinitely. It has now been decided 
that such an assessee should follow a definite procedure. 

2. Accordingly Notification No. 115/81-CE dated 11th May, 1981 
inserting rule 233B in the Central Excise Rules, 1944, has been issued. 
Provi~ion of the rule are Self-explanatory. 

3. In order to keep a proper watch on such payments under protest, 
a register should be maintained in the Range Office in the enclosed pro-
forma. The Range Superintendent should review this record every month, 
Supervisory officers should during their visit see that the register is being 
prC'perly maintained. 

4. The notification shall come into force w.e.f. 1-6-81 suitable instruc• 
tion~ to the field formations should be issued and the trade informed 
immediately. 

Please acknowledge receipt of this letter. 

Enclosure: As above. 
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. .. 
Yours faithfully, 
Sd/- K. D. TAYAL 

for Director (Central Excise) 



Enclosure to F. No. 223/I4/8I-CX-6 
dt, I 2•5• I 9~h 

Proforma for &gistlr of protest 

(To be rn'lintained in the Range Office) 

Sl. Name of the party Description of the goods Brief facts of the case 
No. 

(3) (4) 

l.>ate of filing <•f letter Datto of Date of filing of Datr of communica· 
of protest Acknowledgemr!nl representation tion of decision on 

representation 

---------
(5) (6) (7) (8) 

Date of filing of appe-al Date of crunmunica- Date of filing of Re· Date of cOinmwti· 
tion of decision in \'ision Application cation of decision in 

Appeal Revision ______ ...,___._ 

(g) ( ro) (u) ( lfl) 

Action taken in the light of Range file Remarks Signature with date ol 
thr- decillion referred to in Number Superintendent 
Columns 8, 10 or 12 as the 

calC may be 

( I!J) (I4) (I5) (16) 
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COPY 

Tb BE PUBLISHED· IN PART II, SECTION 3, SUB-SECTION li) OF 
THE OAZETIB OF INDIA EXTRAORDINARY DATED THE llTii 
MAY 1981. 

GOVERNMENT OF INDIA 

Mlaistry of Finance 
<Department of Revenue) 

New Delhi, 4he 11th ~lay, 1981 

NOTIFICATION 

CENTRAL EXCISES 

21, Jlaisakha, 1903 

O.S.R. In exercise of the powers conferred hy section 37 of the 
Central Excises and Salt Act, 1944 (1 of 1944), the Central Government 
hereby makes the following rules further to amend the Central Excise 
Rules, 1944, namely:-

1. (1) These rules may be called the Central Excise (15th Amendment) 
Rules, 1981. ·~·::. ~:.; 

(2) They shall come into force on the 1st day of June, 1981. 

2. In the Central Exise Rules, 1944, after rule 233-A the following rule 
shall be ioserted, namely:-

"233-B. Procedure to he followed tn cases where duty is paid under 
protest. 

(1) Where an assessee desires to pay duty under protest, he shall 
deliver to the proper officer a letter to this effect and give 
grounds for. payment of the duty under protest. 

(~) On receipt of the said letter, the proper officer shall give an 
acknowledgement to it. 

(3) The acknowlePgement to given shall, subject to the provisions 
of sub-rule ( 4), be the proof that the assessee has paid the 
duty under protest from the day on which the letter of protest 
was delivered to the proper officer. 

( 4) An endorsment ''Duty paip under protest" shall be made on 
all copies of the gate-pass, the Application for Removal and 
From R.T. 12. 
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(S) In cases where the remedy of an appeal or revision is not 

available to the assessee against an ordet or ded$ion which 
necessitated him to deposit the duty under protest, he may, 
within three months of the date of delivery' of the Jetter or pro-
test, give a detailed representation to the Assistant Collector of 
Central Excise. 

(6) In cases wpere the remedy of an appeal or revision is available 
to the assessee against an order or decision which necessitated 
him to dep~sit the duty under protest, he may file an appeal or 
revision within the period specified for filing such appeal or 
revision, as the case may be. 

(7) On service Of the decision on the representation referred to in 
sub-rule ( 5) or of the appeal or revision re{.erred to in sub-
rule . ( 6) the assessee shall have no right to deposit the duty 
under protest: 

Provided that an assessee shall be allowed to depooit the duty 
under protest during the period available to him for filing an 
appeal or revision, as the case may be, and during the pen-
dency of such appeal or revision, as the ca6e may be. 

(8) If any, of the provisions of this rule has not been observed, it 
shall be deemed that the assessee has paid the duty without 
protest. 

NOTE : A Jetter of protest or a representation under tbis rule sha11 not 
constitute a claim for refund. 

(No. 115/81-CE) 

Sd/- ·R. DEB 
Under Secretary to the Govt. of lndiap 

Noti{lcauon No. 115/81-CE F. No. 223/14/81-cX-6 



APPENDIX V 

(ViM /HJrl II} 

MODIFICATIONS/AMENDMENTS MADE BY THE PUBLIC ACCOUNTS COM-
MITTEE IN DRAFf NINETY-SIXTH REPORT RELATIONS TO UNION EXCISE 
DUTIES-ELECTRIC MOTORS AND COTTON TEXTILES 

Page Para 

18 

18 

18 

23 

Line Modifications/ Amendmenb 

4 Mter "Ff'bruary, 1g81" Gdd"The Board whe-re however 
alrf'&dy seized of the matte-r as the draft audit 
paragraph had come to them in August, 1g8o"'. 

5 For "and the" read "The" 

10 Delete "26 March 1976 and" 

7 Before "The Committ~" and "The Committee cannot 
accept this explanation in view of the fact that the 
matter had been discussed in a Tariff Conference 
even in April, 1977· The Board have been clearly 
remi~ in performing their supervisory role." 

7-8 For "feel it strange" read "cannot also understand" 

10 Mter "procedures" tldJ "over long periods" 

12-13 For "machinery itself" read "organs" 

13-14 Dtle/4 "and Audit etc." 

1 7 For "into focus" rtad "to light" 

18 For "seized of" riiJd "inquired into" 

t8 -24 Substitute the sentence "The Committee ...• collec--
toratn" by "~ Committee expect the Board to--
be more vigilant in performing thdr supervisory role 
and such divergent pno.ctices should not go unnoticed 
fir too long. The Olmmitt~ may also be informed 
of the machinery which exists for bringing about 
uniformity in the prOCC"dure followed by the different· 
Collectorates ... 

!1·41 11-16 For "in res}l('ct of .... Collectoratcs" ,,.d ••or Rs~ 6s·or 
lakhs. The main ,.reasons for the inct'f'ue are that 
some amounts now included by the Ministry were 
not intimate-d by the department to Audit earlier 
and the final amount also included cenain amoun ... 
which wtre already reported in an earlier Audit 
Report". 

11 



Page Para 

54 

52 
-------··--------------------

Linf's Modifications/ Amendments 

6-7 For "had taken plac«" not merdy due" read "could not 
be- attributed". 

8-15 

1-7 

1-2 

Substitute "The Committee ...... thereon" by "The 
Committee recommend that responsibility should 
be fixed for this lapse after holding an enquiry and 
the results thereof be communicatl'd to the Com• 
mittce". 

After "16 Januarr 1978" add "in all such cases." 

Substitute "The Committee ...... Baroda" by "The 
decision of the Collector (Appeals) had been sent 
by the Collector for review by the Government of 
India. The Committee's question apparently re-
ferred to this stage of review. The Ministry's 
answer is not relevant. The Committr.e would like 
to know why. the question that th~ amendment 
could not have retrospective effect was not takell 
into account at that stage." 

Dek14 "con!lider it a serious lap9e and". 

3 For "aeme" read "lapse" 
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APPENDIX VI 

CONCLUSIONS/RECOMMENDATIONS 
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Conclusion{ Recommendation 

--------
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------------------------------

(Department of 

Electric motors of all sorts and parts there of are chargeable duty ad 
valorem tmder tariff item 30. Rate of duty differs according to the• rated 
capacity of the motor and the current on which it is capable of operating. 
According to a Tar.iJI Advice issued by the Central Board of Excise and 
Customs on 26 March, 1976 it was clarified that both the base motor and 
tho gear motors would fall under the same sub-item of item 30 and in the 
case of integrated units, the duty would be chargeable on the final product, 
viz. geared motors. On 1 May, 1978, the Board further clarified that the 

Revenue). 

Do. 

units assembling geared motors by manufacturing in their premises the 
geared mechanism, and procuring from outside duty paid electric motors, 
should be brought under the excise control, and the geared motors produc-
ed by them should be subjected to excise levy under tariff item 30. 

The Committee find that Mjs. Hercules Hoist Ltd., an assessee in the 
Bombay n collectorate manufactured hoists by using electric motors ImlDU-

fectured in the factory itself. In order to regulate the speed of the motors, 

= 
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Ministry of Finance 
(Department of Revenue) 

Do. 
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gear mechanism was also manufactured and used in the electric motors. 
According to the instructions issued by the Central Board of Excise and 
Customs on 26 March, 1976 and 1 May 1978, such geared motors were 
required to be assessed to duty on the value including tbe value of the 
gear mechanism. However, in the caGe under examination, the geared 
motors were assessed to duty excluding the value of gear mechanism result-
ing in an underassessment of duty of Rs. 4. 72 lakbt:; for the period 1 Aprn, 
1976 to 22 May, 1979. Afrer the objection was raised by Audit on 18 
July, 1978, the department issued show cause notices and the assessee start-
ed paying duty unde'l" protest with effect from 23 May, 1979. , : 

The Committee note that the audit objection was brought to the notice 
of the Central Board of Excise and Customs by the Collector of Central 
Excise, Bombay II in February, 1981. The Board we·re however already 
seized of the matter as the draft audit paragraph had come to them in 
August 1980. The issue was discussed in the West Zone Tariff Conferenco 
in March and June, 1981 and later was examined by the Board itself. After 
review, the Board issued a fresh Tariff Advice on 31 August, 1981 cancel-
ling their earlier instructions dated 1 May, 1978. 

During review, a distinction was made between a gear motor. and a 
motor coupled to a gear mechanism. In the case• of a gear IOOtor, the gear 
·mechanism was an integral part of the motor and there was e common 
housing and tbe motor had no separate existence of its own. In contrast, 
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1·43 Do. 
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a motor could be separately coupled to gear mechailisni in which o8se the 
motor and gear mechanism would remain two separate identifiable entities. 
In the former case the gear mechanism was treated as an integral part of an 
electric motor whereas in the latter case it was treated as an accessory of an 
electric motor. Thus, according to the• Tariff Advice issued on 31 August, 
1981, the case under exmnination fell within the latter category· and in this 
case, the value of gear mechanism need not be included in the v.alue of 
electric motor for assessment of duty on electric motors as the geared motor 
cannot be said to havo come into existence in an independent and identi-
fiable manner. • 

The Tariff Advice issued on 31 August, 1981 seeks to set at rest the 
controversy over the inclusion of the value of gear mechanism in the value 
of electric motor for asse-ssment of excise duty. However, there are a few B 
teatures of the operation of the instructions issued in March, 1976 and May, 
1978 which desc•rve mention. For instance, the Committee fail to under-
stand as to how the distinction now made between a motor fitted with gear 
and a geared motor should have escaped the attention of the Central Board 
of Excise and Customs while• issuing the Tariff Advice in 1976 and further 
~tructiODs in 1978. The Ministry of Finance have not been able to put 
forth any convincing reason for this glaring lapse and while admitting the 
omission, the Ministry have now merely sought to explain that, 'the term' 
'gc61' motors' in the Circular No. 1/78 has been used rather loosely" •...•• 

Further, while issuing the T.&fiff Advice on 31 August, 1981, the earlier 
instructions dated 1 May, 1978 were not found to be correct by the Central 
Board of Excise and Customs for the reason that Item 30 as it c~isted did 

----------------- -·-
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not have a separate item of the type "All others". According to the Board, 
the net result of this would be that once the motor hM paid duty under 
Item 30 and after the mechanism was attached to it, it continues to be cla.s5i-
fied under Item 30 and, therefore', no duty can be charged second time on 
the same product. It is pertinent to point out in this connection that tlie 
tariff description under Item 30 was the same as at the time of issuing of 

instructions dated 1 May, 1978 as at present. During examination, the 
Ministry of Fmance conceded the fact that the tariff item 30 did not contain 
sub-item "All Others'' had escaped the attention of the Board while issuing 
clarification on 1 May, 1978. -~ 

The Committee are constrained to infer from the foregoing that while 
issuing instructions in 1976 and later in 1978 adequate care wa6 not exer-
cised by the Board in examining and analysing the issue thoroughly. The 
fact that the defects in the Tariff Advice/instructions could be detected and 
corrective action taken only as a result of the follow-up action on the obj~ 
tion raised by the Statutory Audit would seem to indicate the in,dequacy 
of the departmental machtnery in scrutinising the instructions before their 
issue. The Committee would. therefore, strongly :recoinlDend that tbe 
Ministry Of Finance should devise an effective machinery in orcfe,r to ensure 
that the tariff advices. clarifications and other instructions issued by the 
Soard are properlv scrutinised in all respects before they are issued. 
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The Committee observe that as a result of the Tariff Advice iSsued on 
31 August, 1981 gear mechanism manufactured by an integral unit will now 
be chargeable to duty under tariff item 30 alongwith electJ;ic -mOtor whereas 
in the case of other 1:1nits gear mechanism will be chargeable to duty under 
tariff item 68. Thus, the aforesaid Tariff Advice is likely to discourage the 
production of geared motors in integral units and may consequentially result 
in IOSG of revenue to the Government. Although the Ministry of Fmance 
assured the Committee during examination that, "thtt Government are aware 
of the implications of Tariff Advice dated 31.8.1981 and suitable corrective 
measures will be taken so that there is no discourageme•nt in the production 
of geared motors in the integrated units", yet the Committee have not beco 
informed Of the action taken/proposed to be taken by the Ministry in this 
bcbalf. The Committee, however, note that in the Finance Bill, 1982 tbe 
tariff description of Item No. 30 relating to Electric Motors in the F'mt 
Schedule to Central Excise Act is sought to be changed or amended so as 
to specifically include motors equipped with gears or gear box within the 
purview of this item. 

The Committee are concerned to note from the information furnished 
at their instance by the• Ministry of Finance that no inform .procedure was 
being followed by different Collectorates in the ass~smettt of electric motors. 
The Ministry Of Finance have attempted to ~lain this serious shortcoming 
in the functioning of the department by merely stating that 'no specific 
reference indicating different assessment procedures was made to the Minis-
try excepting the issue discussed in the Tariff Conference leading to the issue 
of T.A. No. 89/81 dated 31-8-81'. The Committee cannot aGcept this 
explanation in view of the fact that the matter had been discussed in a 

----------------------------------------------------~----
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TariJf Conference even in April, 1977. The Board have been clearly reiniss 
in performing their supervisory role. The Committee cannot also under-
stand as to how such shortcomings in the functioning of the department as 
prevalence of divergent assessment procedures over long periods in respect 
bf thf.'l same excisable item in different collectorates could not be detected 
by the departmental organs like the Directorete of Inspection. In the ins-
tant case the fact that different assessment procedures were being followed 
by diJferent Collectorates in the assessment of electric m~ors camt~ into 
Hght only after the matter was inquired into by the Committee. The Com-
mittee. expect the Board to be more vigilant in performing their supervisory Ut 

role and such divergent practices should not go unnoticed for too long. The C10 

Committee may a1so be informed of the machinery which exists for bringing 
about uniformity in the procedure followed by the, different Collectarates. 

The Committee find that the factory of the assessee in the case under 
examination was visited by Inspection Groups of the' department on three 
occasions and once by the Assistant Collector (Audit) during the period 
between March, 1976 and June, 1978 for checking the manufacturers ac-
counts, manufacturing process etc. Surprisingly, none of them were able 
to detect the fact that the assessee was not pa)ring duty in accordance with 
the instructions prevailing at that time. The Committee are unhappy that 
the Ministry of FinanCe have now sought to justify such patent lapses of 
their departmental surveillance machinery by stating that "the various 
Inspection Groups visiting this unit .... earlier did not think it proper to 
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realise duty on the combined value of Gear Me~hanism and the· Electric 
Motor because of the fact that no Gear Motor as such had come into exist-
ence". The Committee would recommend that the Central Board of Excise 
and Cu"Stoms should look into such failures of their mechanism for depart-
mental control and take appropriate measures in order to make excise sur-
vemance more effective. 

Another disquieting feature noticed by the Committee was that the 
<;udit objection raised on 18 July. 1978 was brought to the notice of the 
Central Board of Excise and Customs by the Collector of Central Excise, 
Bombay II on 4 February, 1981 only. The issue was fii'St discussed in 
March, 1981 and later in June, 1981 at the We:>t Zone T'llriff Conference 
and thereafter a Tariff Advise was issued by the Board on 31 August, 1981. 
The Ministry of Finance have not been able to adduce any plausible ex-
plantation for this deplorable delay of more than 2! years on the part of the g 
Collector of Central Excise, Bombay II in bringing the matter to the notice 
of the Board. The Committee would strongly recommend that the Board· 
should issue necessary instructions to the Collectorate to bring such cases 
to the notice of the higher authorities promptly so that necessary remedial I 
corrective measures could be initiated in time. 

The Committee note that under the existing procedure, assessees could 
pay excise duty 'under protest'. The Committee are surprised to note that . 
no specific procedure had been laid down uptil 31 May, 1981 in order to 
ensure that an assessee did not abuse this facility and resorted to payment 
of duty "under protest'' indefinitely. A Notification has now been issued 
on 11 May, 1981 inserting new rule 233 B in the Centml Excise Rules, 
·---------- ---------
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1944 vide Central Excise (15th Amendment) Rules, 1981 prescribing speci-
fic procedure for payment of duty under protest with effect from 1 June, 
1981. From the details of cases of assessments of electric motorn furnished 
to the Committee it was seen that in many cases assessees were paying duty 
under protest. The Committee were informed that at present no time limit 
has been prescribed in the Central Excise Rules for deciding cases which 
are pending decision with the Department and in which duty has been depo-
sited under protest except that the Range Superintendents are required to 
keep :: Re~bter in respect of protest cases in order to keep a proper watch 
on th.:- progress of these ca::.e·s. The Committee feel that simply maintaining 
a register of protest cases cannot ensure, prompt decision on such cases. 
The Committee would, therefore, recommend that the Government should 
prescribe a time' limit, prefernbly three months, in order to avoid abnormal 
delay in deciding cases pending with the Department and in which duty 
has been deposited under protest. 

Prior to 18 June, 1977 cotton fctbrics falling under tariff · item 19 1(2) 
were being classified as 'superfine' 'fine' etc. under sub-items (a) to (e) 
depending upon the average fOUnt of yarn contained in the fabrics. The 
average count of yarn was to be determined by applying the formula 
given in Explanation IU(d) below T.I. 19 as it existed prior to 18 June. 
1 977. However. in the <~vcrage count of varn could not be determined 
by application of the said formula. the fabrics were classifiable under sub-
item (f) of T.l. 19T(2) as cotton fabrics not otherwise specified'. 

0) 
-:;;. 
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Further, under mlc 96-W(which existed upto 17 June 1977) of the 
Central Excise Rules, 1944, compounded rates of duty were prescribed 
in respect of cotton yam falling under T.l. 18A used in the making of 
the varieties of cotton ·fabrics falling under sub-items (a) to (e) under 
T.I. 191(2). But no such compounded rate of duty was pr~scr~bed ~or 

cotton yam used in the making of the cotton fabrics falling under the 
sub-item {f) under T.I. 191(2), riz. cotton fabrics classifiable as 'not other-
wise specified'. This implied that in respect of cotton yam used in the 
making of such cotton fabrics the duty was leviable at the tariff rates 
only. 

The Audit Paragraph under examination has disdosed that 12 units 
in Ahmedabad and Baroda Collectorates manufacturing certain varieties 
of cotton fabrics using different counts of yarn in warp .and or weft cleared 
such fabrics after paying duty at rate'S under tariff item 191(2)' (a) to (c) 
instead of under 191(2) (f). According to the Audit as yarn of different 
counts was used in warp and/or weft is the manufacture of the cotton 
fabrics, ·the average count of yarn in these fabrics was not determinable 
under the formula given "in Explanation III (d) below T.I. 19 and should 
have been appropriately classified under T.I. 19I(f) as 'not other-
wise specified'. This resulted in under-assessment of duty on cotton fab-
rics to the extent of Rs. 28.78 lakhs for the period i January, 1974 to 17 
June, 1977. 

Further, the duty on cotton yarn used in the making· of· the cotton 
fabrics by the above ao.:;sessees was also paid at the compounded 
rates under rule 96-W of the C'entr31 Excise. Rules, 19l~4. According 

--------- --- ---
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to the Audit as the cotton fabrics under reference were classifiable under 
T.I. 19 1(2)(f) as 'not otherwise specified' and as the compounded rate of 
duty was not prescribed for cotton yam used in the making of cotton fab-
rics falling under T.l. 191(2) (f), the duty on cotton yarn used in their 
making should have been paid at the tariff rate. This resulted in under-
as~essment on cotton yarn to the extent of Rs. · 15.98 lakhs for the period 
1 January 1974 to 17 June, 1977. 

Thus, according to the Audit, the total under-assessment o'f duty due 
to incorrect classification of cotton fabrics under tariff item 191(2) (a) to 
191 (2) (e) and incorrect application of compounded levy rates ia the case 
of yarn used in the making of such fabrics in 12 units in 2 Collectorates 
amounted to Rs. 44.76 lakhs. However, while admitting the Audit ob-
jection, the Ministry of Finance have now submitted revised figures of 
under-asseo.>sments of Rs. 63.01 lakhs. The main reasons for the increase 
are that some amounts now included by the Ministry were not intima-
ted by the department to Audit earlier and the final amount also included 
certain amounts which were already reported in earlier Audit Report. 

The Committee find that apart from the above under-assessments in-
volving Rs. 63.01 lakhs in two Collectorates, m.isclassifications 9f similar 
types were reported in four other Colle::tofates involving Rs. 6.02 lakl1s 
(dealt with in Para 2.52). The Ministry of Finance have not apprised the 
Committee of the precise reasons for these glaring cases of under-assess-
ments of duty. Nevertheless, while explaining the background for the 

0) 
!,: 
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change in classification of cotton fabrics under T.I. 191 with effect from 
18 June, 1977, the Ministry have stated that, "the · classitkation based 
on counts was found to be complicated. It was accordingly decided in 
1977 Budget to do away with the classification of cotton fabrics based on 
counts ........ '' 

The fact that misclassifications of cotton fabrics falling und;!r tariff 
item 191 2(0 have been reported only from 6 collectorates and that as-
sessments were being done correctly in other collectorates would ~em to 
indicate that the under-assessments could not be attributed to complica-
tioos in the law. The Committee recommend that responsibility fixed for 
this l-apse after holding an enquiry and the result thereof be communica-
ted to the Committee. 

The Committee note that it was proposed in the 1977-78 Budget to ~ 
do away with the classification of cotton fabrics based on counts and to 
adopt with effect from 18 June. 1977 a classification based on Value of 
the fabrics which admits of a higher degree of progression in the duty 
structure. However, at the consideration stage of the Finance {No. 2) 
Bill, 1977, it was decided to reintroduce a separate classification with ·a 
separate rate of duty for fine and super fine fabrics in the interest of- the 
decentralised sector, retaining the duoty structure based on value 
for other varieties of fabrics and a notification was accordingly 
issued on 15 July, 1977. The Committee were informed that 
even after issue of notification dated 15 July, 1977, difficul-
ties in the application of rules for determination of average count of yarn 
in cotton fabrics continued to persist. The Ministry of Finance, therefore, 
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reviewed the matter in consultation with the Ministry of Law and the noti-
fication was amended vide another notification on 17 January 1978. In 
this connection the Committee find from the relevant records relating to 
the assessment in the case of M/s. Mahendra Mills, Kalal, one of the as-
'Sessees. where misclassification under tariff item 191(2) had continued 
during the period between 15 July, 1977 and 16 January, 1978 as well. 
The Committee would therefore, like to be informed of the details of 
under-assessments due to such misclassification during the intervening 
period between 15 July, 1977 and 16 January, 1978 in all such ,cases. 

The Committee note that out of a total under-assessment o'f duty of f. 
Rs. 63.01 lakhs in 14 units, only an amount of Rs. 0.93 lakh from two 
assessees has been recovered so far. Demands raised against short levy of 
duty in 10 units amounting to Rs. 56.44 lakhs are stated to be under the 
process of adjudication/decision. From the information furnished by the 
Ministry, it is seen that even the adjudication proceedings have been ac-
tivised only after the subject was taken up for examination by the Com-
mittee. The Committee c-annot but express their displeasure over such in-. 
ordinate delays. They expect that all such pending cases will be finalis~d 
expeditiously and a report submitted to them forthwith. 

The Committee find that in one case, v-iz. that of Mls Surat Cotton 
Spinning and Weaving Mills, out of total demands of Rs. 3.17 lakhs, a 
demand for Rs. 2.84 Jakhs was confirmed by the Assistant Collector. 
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A,gainst this, the assessee filed an appeal to the Collector (Appeals) 
Bombay, who allowed the appeal. A review proposal was sent by the Col-
lector to the Government of India against the orders of the Collector (Ap-
peals). In their orders on the review proposal, the Government of· India 
held the view that the amending notification dated 17 January 1978 had 
to be taken into account. to clarify the matter and the ratio of that 
decision would also apply for concluding that the imungned order-in-
appeal is not a fit case for review. In view of the Government's obser-
vation, it was stated that the department was redetermining the whole de-
mand (Rs. 3.17 lakhs) in order to see if any amount was chargeable from 
the assessee. The Committee also find that an appeal filed by another as-
sessee, viz. Mahendra Mills Ltd. Kralol was partly allowed by the Appel-
late Collector on the same grounds. 

. C) 

To a pointed question of the Committee as to whether the amending en 
notification dated 17 January 1978 could be applied retrospectively '!lnd 
whether the opinion of the Ministry of Law was obtained on that point, 
the Ministry of Finance stated that,'' .... this deision (in the case of Surat 
Cotton Spinning and Weaving Mills, Surat) was taken by Revisionary 
authority in a quasi-judicial capacity and it will not be appropriate for the 
Ministry to ascertain from Revisionary authority if the opinion of the 
Law Ministry was obtained and to comment. .. " The decision of the Col-
lector (Appeals) had been sent by the Collector for review by the Govern-
ment of India. The Committee's question apparently referred to this stage 
of review. The Ministry's answer is not relevant. The Committee would 
like to know ·why the question that the amemJment could not have retros-
pective effect was not taken into account at tbat stage. 
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The Committee find that in the case of Mjs. Mahendra Mills 
Ltd. Kalol where a short-levy of Rs. ~.48 lakhs was reported for the 
period covered by Audit objection, the demands raised by the department 
were set aside by the Appellate Collector on an appeal by the assessee. 
The department had raised demands against short-levy of duty of Rs. 
1.31 lakhs (for the years 1974, 1975 and 1976), Rs. 0.24 Jakh (for the 
period 1 January 1977 to 31 March 1977) and Rs. 0.93 rnkh (for the 
period 1 April 1977 to 17 June 1977). The demand for R'S. 0,24 lakh 
was set aside by the Appellate Collector on the ground of time bar with-
out going into the merits. Appeals of the assessee against demands for 
Rs. 1.31 lakhs and Rs. 0.93 lakh were allowed by the Appellate Collec-
tor on the same grounds cited in the case of M/s Surat Cotton Spinning 
and Weaving Mills and the department was asked to redetermine the de-
mands. 

However, on perusal of the relevant records furnished by the Minit-
try of Finance the Committee find that the Appellate Collector whila 
partly allowing the appeal of the assessee (M/s Mahendra Mills Ltd.) 
against the demand for Rs. 1.31 lakhs had also held that as the show 
cause notice for differential duty was issued on 26 July. 1977 only, even 
if any duty was payable b the assessee after re-determination. such. duty 
bad to be restricted for the period commencing on 26 July, 1976 only. 
Thus, the plea of time bar advanced by the assessee was also partly al-
lowed by the Appellate Co11ector. 

~ 
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The Committee observe from yet another order passed by the Appel-
late Collector partly allowing an appeal filed by the assessee against tho 
demand of Rs. 11,585 towards shortlevy during the period 15 July 1977 
to 17 January 1978 that the show cause notice was not issued by the depart-
ment within the requisite period. 

The Committ~ are constrained to infer from the foregoing cases that 
the department had woefully failed in issuing the demands for duty with-
in the requisite period and as a result of this delay the demands were held 
to be time-barred in the orders-in-appeal. The Committee recommend that 
responsibility should be fixed for the lapse. The Ministry of Finance 
sbould also identify the reasons for such delays in issue of demands for 
duty and take necessary corrective measures in this regard. 

The Committee find that out of 10 cases involving under assessment of 
Rs. 6.02 lakhs of duty on account of similar misclassifications reported 
from 4 other collectorates, 7 cases were still under adjudication/decision. 
Out of the remaining three cases (reported in the Calcutta Collectorate) 
demands for the under-assessments were yet to be raised in 2 cases invol-
ving a total duty of Rs. 67,548. The Ministry of Finance have in their 
note nlerely stated that the "Collector is being asked to raise the de~ 
mand". Further, while intimating the position of recovery of duty in the 
case of B&C Mills under the Madras Collectorate. the Ministry of 
Finance inter alia stated that the case couJd not be adjudicated due to 
frequent changes of Assistant Collectors. 

The Committee are concern~d to note that there have been inordinate 
delays in finalising cases involving heavy amounts of duty. Moreover the 

---
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Ministry of· F~ have not been able to adduce any plausible reason 
for ·the delay on the part of 1be Collector of Central Excise, Calcutta in 
raising ·the ·danaads -in: two. cases. '11& . CommiUee are .uabappy t-t .the . 
Ministry . of Finll~We ·-have sougbt to justify• th~ -d<'ldy in , acijvdi~ by 
putting· fotdl plea sudl· as .fraquent ·changes of Assistant. c~q.. The. 
COiDmittfe recommead .that all such pendil\g Ca&eS should be. tiQiise4 ex-
peditiously ad 'latest position. reP.tding recpvery of du1J iDtimateal to 
them.· 

------------------------------------------------------------------------~----------------------~~~ 
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