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~ INTRODUCTION

1, the Chairman of the Public Accounts Committee, as authorised
by the Committee, do present on their behalf, this 99th Report on
Paragraph 2.66 of the Report of the Comptroller and Auditor Genesal
of India for the year 1979-80, Union Government (Civil), Revenue
Receipts, Vol. I, Indirect Taxes relating to Loss of revenue due to

operation of time bar. ;

2. The Report of the Comptroller and Auditor General of India
for the year 1979-80, Union Government (Civil), Revenue Receipts,
Vol. I, Indirect Taxes was laid on the Table of the House on 17
March, 1981, - o

3. In this Report, the Commitiee have expressed their deep con-
cern over the loss of revenue amounting Rs, 1.06 crores to the Public
exchequer due to non-issue of demands for short-levy, non-levy or
erroneous refunds of excise duty within the prescribed time limit in
respect of assessment during the year 1979-80 in 49 cascs. They have
recommended that the Ministry of Finance should thoroughly ana-
lyse the rcasons for these lapses, ascertain to what exient the delays
were avoidable, identify the short-comings in the functioning of the
department in this respect, responsibility of individual officers and
take appropriate measures in order to avoid such losses in future.
The Committee have, in this connection, emphasized the need for
finalising the assessments promptly and conducting the checks and
audit of assessees accounts regularly.

4. After incorp‘or:ﬂtion of Section 11A in the Central Excise and
Salt Act, 1944, the period of limitation (6 months in normal cases
and 5 years in cuse of ruad collusion, wilful misstatement, suppres-
sion of facts or contravention of rules with intent {o evade duty)
for issue of the show cause nctice fo r non-levy, short-levy or
erroneous refunds of excise duty will run from the date on
which the monthly return (RT 12 Returns) is to be submitted by
assessees where such return is required to be filed. The Committee
have observeil that in all the collectorates taken together, 51, 417
RT-12 Returns were pending finalisation on 1 June 1981 ranging
cver a period of 13 years from 1968 to 1981. After considering the
reasons altributed By the Ministry of Finance that most of the rea-
sons given for pendency of return are such which can be removed
By toning up the working of the Department. As the crucial date for
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issue of show cause notice is now closely linked with the submission
of monthly return, the Committee have recommended that the Cen-
tral Board of Excise and Customs should immediately look into
specific cases, particularly those which are pending for more than 5
years, identify the reasons and find out how far the laxity of officers
concerned has been responsible for these delays and take corrective
measures.

5. The Committee (1981-82) examined paragraph 2.66 on the basis
of the written information furnished by the Ministry of Finance
(Department of Revenue). The Committee considered and finalised

the Report at their sitting held on 16 April, 1982. Minutes of the
sitting of the Committee form Part II of the Report. '

6. For facility of reference and convenience the observations and
recommendations of the Committee have been printed in thick type
in the body of the Report and have also been reproduced in a conso-
lidated form in Appendix III to the Report.

7. The Committee would like to express their thanks to the Min-
istry of Finance (Department of Revenue) for the cooperation ex-
tended by them in giving information to the Committee,

8. The Committee also place on record their appreciation of the
assistance rendered by the Office of the Comptroller and Auditor
General of India in the examination of this paragraph.

NEw DELHI; 'SATISH AGARWAL

17 April, 1982. Chairman,
27 Chaitra, 1904 (Saka). . Public Accounts Committee.




- REPORT
Audit "Paragraph
Loss of revenue due to operation of time bar

1.1 The total amount of revenue forgone by Government owing
‘to non-issue of demand within the prescribed time Hmit in respect
wof assessments during 1979-80 was Rs, 1,08,96,068* as detaited below:

No. of Loss of

cases revenue
Rs.
(a) Demands not issued due to operation of time bar . 7 16,30,392
(b) Demands withdrawn duc to operation of time bar . 42 89,65,676

N\

1.2 Some cases of loss of revenue noticed in audit are given
below: — :

(i) A factory manufactured rough steel castings which were
subsequently machined so as to convert them into identi-
fiable machine parts. The Central Board of Excise and
Customs clarified on 23rd September, 1975 that such items
should be assessable to duty under tariff item 68. The
factory, however, discharged its duty liability by classify-
ing the product under tariff item 26AA (v). This led to an
escapement of duty of Rs. 3,26,060 during the period 22nd
July, 1977 to 31st August, 1978 on the basis of the average
value of the machined castings at the rate of Rs. 13,000
per metric tonne.

On this being pointed out in audit in December 1978,
the department prepared (February 1980) a demand for
Rs. 16,64,427 for the period March 1975 to May 1979,
which could not be served (July 1980) due to closure of
the factory in September 1979. The department claimed
that it detected (December 1976) the case earlier than
audit. The fact, however, remains that the department
took an abnormally long time to initiate action in prepar-

#Figires are provis‘ons] and are in respect of twenty-two colicctorates as intimated by the
‘Ministry of Finance in December 1980. :



(i)

2

ing the demd which also could not be' served even-
tually resulting in loﬁ}gtﬁ?t 16,64,427.

The Ministry of Finance have admitt e facts as
substantially correct (December 19805, edhﬂ% R,

Preparéﬁéﬁs for the bare o 1"'sk*i{ii' aré &{srses\s!éinle to duty
as cosmetics under tariff item 14F. A factory in a collec-
torate, manufactured ‘lip salve’, a preparation for chapped:
lips, for supply to a Government department, The pro-
duct was charged at a lower rate of duty after classify-
ing il as patent or proprietary medicine under tariff item
14E. The sample of the product was also not got exa-
mined either by the Chemical Examiner or the Director
General of Health Services.

Lip salve manufacture by another factory in another
collectorate, was classified as cosmetics under tariff item
14F. On a reference, the Central Board of Excise and
Customs clarified on 26th October, 1977 that lip salve could
not be classified as medicine because its ingredients had
no therapeutic properties, the preparation was for chap-
ped lips and it was classifiable as cosmetics.

The department issued (May 1978) a show cause notice
demanding differential duty of Rs. 2,01,6808 for the period
14th November, 1973 to 27th April, 1977, but no action was
taken to raise the demand of Rs. 1,16,360 for pre 14th
November, 1973 period.

When this was pointed out by Audit in July 1978, the
department intimated (February 1979) that the case was
adjudicated by the jurisdictional Assistant Collector in
November 1978 and it was held that in the absence of any
wilful mis-statement, collusion or fraud on the part of the
licensee, the demands we re time barred under rule 10 of
Central Excise Rules 1944. It was also arsued that the
above instructions of the Board could be app'ied from
the date of their issue and as such the demands for the
past period were not enforceable. Actually the Board’s
letter was in the form of a clarification which was equally

- applicable to past clearances.

The total less of revenue due to misclagsification of
the product between November 19688 to April 1877 worked

out to Rs. 3,17,968.
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. Y@ paRsgraply Was: sent 'to' the' IV{,lnfstry .of Finance i
Septeraher-19880) reply i§ awaited '(December 1980).

(lii) “ Caleium "carbide was brought under the excise net under

- tariff itemn 14AA from 1st March 1970, the rate of duty

- being 'qd fv'a.l‘orem. The chemical is generally marketed.
in different sizes to suit the requirements of customers.

A manufacturer in a collectorate, sold calcium carkide-

. of the same size to different customers at varying whole-
. sale prices. The assessee filed price lists declaring all
such prices as prices of different grades of carbide within
the same size and cleared the goods after paying duty
on the basis of the aforesaid prices. The provisional ap-

proval giving to these price lists was confirmed by the
- departmient in June 1971.

There were, however, no different grades wiithin the-
same size and all clearances of calcium carbide of the -
same size should have been assessed to duty on the basis
of the maximum declared price. This was deteclted by
the department and a show cause notice for payment of
Rs. 2,51,685 on account of differential duty for the period
10th March 1979 to 31st May 1972 was issued to the
assessee on 28th June 1972. No action on the said show
cause notice was taken by the department tili it was
pointed out by Audit in August 1972. Of these., one de-
mand for Rs. 1,138,169 was set aside by the Appellate Col-
lector on the ground of time bar. The failuic of the ce-
partment in not taking timely action resulted in lecss of
Rs. 1,13,169 for the period 10th March 1970 to 28th June
1971. Assessee’s writ petition against the other two de-
mands for Rs. 1,52,219 was dismissed by the Hign Court
in November 1979 and the amount was realise 1 in July
1980.

‘While accepﬁng the facts as substantially correct, the
Ministry of Finance have stated (December 1980) that the
_shart léevy of Rs. 152,219 for the period 29th June 1971
to 31st July 1972 has been adjusted in the personal Jedaer
+account of the assessee on 17th Julv 1980. The Minisiry
" have also added that the assessee has requested for the
‘éd]'ﬁstmehtwofws’hort levy of Rs. 1,13,169 for the peri.od'
10th March 1970 to 28th June 1971 in his refund claim
pepdmg w1th ‘the‘fju‘;isdictional Assistant Collector.



W{iv) A licensee manufacturing -RPVC _film /lsmindted textile

fabrics filed in July 1970 a classification list €lissifying the
product” under tariff item 19-1(2) .which attracted duty

..gt.the rate of:..25_ paise_per .square metre. While approv-
-ing the classification list in April 1971, .the department

held the product as classifiable under tariff item 19-I1I

.chax;ggable to duty at the rate .of 25 per cent ad valorem.
.The . licensee went in appeal in September 1971 against

the classification approved by the department. The
Appellate authority dismissed the appeal as .time barred

_in October 1974. A show cause notice and demand for

(V)

-differential duty for the period July 1970 to April 1971
-during which the product was ¢cleared on payment of duty

at lower rate was, however, issued by the department in
April 1976, when only the department could finaliy collect

“the price list from the licensee, 'On an appeal filed by the

licensee against the said demand the Appellate authority
‘held in July 1979 that the demand was not sustainable
under rule 10 of Central Excise Rules, 1944,

‘The failure of the department to issue demand on re-
ceipt of the order of the Appellate authority in October
1974, resulted in a loss of Rs. 89,779. On this being point-
‘ed -out, the department accepted the objection in July
1980.

The Ministry of Finance have accepted the facts as
substantially correct (December 1980).

A ‘factory manufacturing motor vehicle parts submitted a
price list, effective from 1st October 1975, claiming abate-
ment of discounts allowed to its area distributors. After
initial approval of the price list in September 1975, the
Assistant Collector disallowed these abatements in May
1970 on the ground that the distributors were related per-
sons as defined under section 4(4) (c) of the Central
Excises and Salt Act, 1944. Accordingly, demands were
raised againstv the assessee by the range officer in Decem-
ber 1976 and March 1977 for the payment of differential
duty of Rs. 63,711 for the period 1st October 1975 to 12th
‘May 1976. Subsequently, a show cause notice was issued
by the Assistant Collector in April 1977. After a personal
hearing, another show cause notice was iss‘x_zed to the
assessee in June 1977 and demand was confirmed in

- September 1977. - On an appeal preferred by the assessee,
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the Appellate Collector set aside, in September 1978, the

confirmatory order issued by the Assistant Coleetor
Ig Sgptembér' 1977 stating that the &emand was hiit‘;;;
limitation under the then ruls 10. It was also added that
even the show cause notice issued by the Assistant Col-
l‘ectpr in June 1977 was not valid as by that time the
penod of one year within which such notices could be-
issued had lapsed. Thus, delay in the issue of demand

and show cause notices resulted in loss of revenue
of
Rs. 0.64 lakh.

B.eply of the department on the loss of revenue called
for in March 1980 is awaited (August 1980).

The Ministry of Finance have accepted the facts as
substantially correct (December 1980).

'[Paragraph 2.66 of the Report of the Comptroller and Auditor
General of India for the year 1979-80, Union Government
(Civil), Revenue Receipts, Volume-I, Indirect Taxes].

Provisions for Recovery of Duty

1.3 The provisions for recovery and refunds of excise duty with
:a time limit of three months were made in rules 10 and 11 of the
‘Central Excise Rules 1944 to suit the “physical type of control” in
vogue before 1968. With the coming into existence in 1968 of the
"Self Removal Procedure (SRP) the time limit was raised to one

year for such assessees through the insertion of rule 173-J in the
said rules.

1.4 Rule 10, amongst others, was amended w.e.f. 6 August, 1977
-vide the Central Excise (19th Amendment) Rules 1977 under noti-
fication No. 267/77-CE dated 6 August 1977 replacing the existing
‘time limit of one year/3 months by a uniform time limit of six
months. This new rule 10 applied to situations where duty has not
"‘been levied or paid or has been short levied, or erroneously refund-
ed. However, in case of fraud, collusion, wilful mis-statement, sup-
pression of facts or contravention of rules with intent tc evade duty
‘the time limit was fixed at five years instead of unlimited time
limit in the old rule 10A which was omitted from 6 August 1977.

1.5 Whereas under the old rule 10 the period of limitation for the
recovery of short levy started from the date on which the duty or
‘charge was paid or adjusted in the account current, under the new
rule it started from the date on which the duty was required to be
‘paid under rules and in the case of excisable goods on which the
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vilile o6, rate \af duty has been povGRMly dEiLE

I etaibas L - . - : Slona y. wet'g& lgeq‘-fthe date-
on, Which, the duty.is adjtisted aftér final determination gt he value
or the rate oki ';i;;xty, as Jthe‘base“ﬁléyu“b’e'ahd'ii} the case gf excisable
goods, on which duty has been erronesusly refunded. the :
sugh refund. . LT usly . : ded, the date of

. 1.6 The period of limitation of six months or five years for the
1ssue of notice in respect of goods covered by tariff item 68 was to-
be computed frqrn the close of the accounting year followed by the
assessee under Rule 173-PP of the Central Excise Rules: During the
period 6 August, 1977 to 31 July 1979 provisions of Rule 173-PP
pertaining to tariff item 68 continued to override the provisions of
Rg_le le‘ in so far as computing of time limit for the recovery is con-
cerned. It was brought at par with the provisions of Rule 10 by the
issue of notification No. 235/79-CE dated 23 July 1979,

Amendments in November 1980

1.7 As the constitutionality and area of operation of Rule 10 had’
been a subject matter of controversy in the various'High Courts and
the Supreme Court, the Government on the recommendation of
Central Excise (SRP) Review Committee and in consultation with
the Ministry of Law introduced in Parliament a bill making provi-
sion for the time limit for racovery and refunds in the Act instead
of in the Rules as hithertofore. These changes were enacted by
Parliament replacing Rule 10 by Section 11A of the Central Excises
and Salt Act as per Section 21 of the Customs Central Exciges and
Salt and Central Board of Revenue (Amendment) Act 1978 (No. 25
cof 1978). The assent to this Act was given by the President on 6
June 1978. As per Section 1(2) of the above Act, the provisions of.
the Act were to come into force on such dale as the Central Gov-
ernment may by notification in the official gazetto appoint.

1.8 The provisions of section 11A and 11B were brought into force
with effect from 17 November 1980 with the issue of notificaiicn
No. 182/80 dated 15 November, 1980. Consequently, rules 10, 11"
and 178-J of the Central Excise Rules were omitted by notification:
lo. 177/80 dated 12 Novemiber, 1980. ‘ ‘

1.9 The difference between the two is that under the crstwkile
rifle 19 a show ctuse notice was to be issued by thaz‘,‘ijopfzr ‘Qfficer
while ih Section 11A it can be issued by -any Central Ixcise Officer,.

' 1110, Moreover, under rulé 10 the words “relevant ﬂate's”‘.'fr'o;ﬁ /
which, the limitation for issue of show cause notice had {tov“s{{va'rt wts:
defined to mean "the date on which the duty'is réduired ‘to'be’ patd™l
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Iun Section 11A, it has been defined b mean either the date on which,
‘the monthly. return is guhmitted,.or swhepe urio ‘tHofl ret
subisited “the Tagl danﬁ o epearn 13

te qm, which.ithe shid:peturhiiwi¥’ required to
be filed’ Thus now “the 11m1tat10n for issue of the show c:uq;e nt;itxf:e
for the duty not paid ar short paid willmet run from' tHe date of
tembval of’ goodb or, paymept of duty but wiould tun'ftom the date
the' monthly return s submitted. :However, in .cases where there
i$*no requirement of filing a .monthly return under the Central
Excise Rules the said limitation will continue to run Irom the date
on whxch duty is to be paid.

I

Effect of Section 11A on pendings how cause notices

1.11 The Committee desired to know the effect of the new Sec-
tion 11A -on 'the show cause notices pending on 17 November, 1980,
the date of its coming into force, and whether such notices would
Jdapse in the absence of any saving clause therein.

1.12. The Ministry of Finance (Department of Revenue) while
stating that the matfer was still under examination in consultation
with the Ministry of Law, furnished a copy of the Central Board
-of Excise and Customs circular No. 6/78-CX-6 dated t3 March, 1978

issued vide F. No. 311/1-M/77-CX-6. In the Circular it was inter-alia
stated as under: —

“The issue regarding the effect of the amendment to rule 10,
10A and 11 of the Central Excise Rules, 1944 uvnder the
aforesaid notification on pending cases has been under
consideration of the Board in consultation with the Min-
istry of Law. '

-

‘2. In this connection copies of the advice of the Secretary,

Ministry of Law, and the note of Shri S. B, Vakil, Gov-

. ernment Standmg Counsel at Ahmedabad are enclosed as

Annexure I and II to this: letter for your information and
guidance. -

3. It would be seen that the note of the Government Standing
Counsel at Ahmedabad is sufficiently elaborate and de-
taﬂedl énough to cover most of the ques”uons that might
“have arisen as a result of the mmendment to the above
rules by notification No. 267/77-CE dated 6 August 1977.

' “In brief, thé 'important pomts Taised and the advice as
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given by the Government Standing Counsel at Ahmeda-
bad and accepted by the Ministry of Law, are as under: —-

(i) In case short-levy/non-levy has occurred prior to-
6-8-1977, whether a show-cause notice under old rule-
10 or 10A can be issued on the principle that laws are-
prospective in their operations.

It would appear that the rights of the State to demand duty
short-levied or erroneously refunded under the-
repealed rule 10 and the right to recover sums under
rule 10A, and the correcponding obligations and liabi-
lity of the persons concerned can be said to have been.
acquired accrued or incurred under the repealed rules.
10 and 10A. Furthermore there is nothing in the new
rule or the notification indicating any intention to:
affect any investigation, legal proceedings or remedy
in respect of any right, obligation or liability acquired
or incurred under the repealed rule 10 or 10A. Hence-
any investigation, legal proceedings or remedy, in res-
pect of such right, obligation or liability can be insti-
tuted, continued or enforced as if the notification had
not been issued. In view of the same where the short.
levy or erroneous refund has occurred prior to 6-8-1977
suitable action against the party can be instituted/
continued by ecourse to the repealed rule 10 or 10A
and the period of limitation mentioned in new rule 10
will have no application to the recovery of sums due-
to the Government prior to 6th August, 1977,

(ii) If show-cause notice has already been issued prior to-
6-8-1977, whether there is any legal bar to the continu-
ance of the proceedings already initiated.

1}
There is no such bar and the cases can be decided as per-
the repealed rule 10 or 10A.

(iii) Whether orders confirming demands under repealed
rule 10A and issued after 6th August, 1977 stand’
vacated. Demands confirmed by the Assistant Collec-
tor under repealed rule 10A after 6th August, 1977 fmd"
prior to the receipt of the notification by the Field
Officers are not illegal on account of the fact that rule
10A is not in existence any more.
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(iv) Whethez.a. fresh show-cause notice. under new:rule 103
in lieu of . previous notices issued under repealed.-
rule. 10. or  10A.-should be. 1ssued where passible in the-
time. limit . specified under new rule 10. In. such cases a .
fresh. show-cause notice may be. issued as.a strategic-
measure in.addition to and without prejudice to the:
notice. already issued prior to 6-8-1977 where the-
period. of six months or five years, as the case may be, .
has not. expired..

€v). Whether the-cases in which show-cause notice was:
issued nprior to 6th August, 1977 under repealed rule-
10: read with old rule 173-J extending the period of
limitations to.one year, can be confirmed after receipt
of notification No, 267/77-CE dated the 6th August, 1977
for the  whole period covered by the said notice or the-
Assistant Collector can confirm the demands only for
the period of six months just preceding the crucial
date of issue of show cause notice. The Assistant
Collector will be competent to confirm the pending
demands within the period of one year under the-
repealed rule 10 read with old rule 173-J. This is on.
account of the fact that the rights, obligations and
liabilities acquired, accrued or incurred under the-
repealed rule 10 and the old rule 173-J would stand.

4. The advice of the Government Standing Counsel at.
Ahmedabad which has been accepted by the Ministry
of Law will also hold good in the case of amendments.

to rule 11.

-
5. Suitable instructions to all the field officers in your-

charge should be issued immediately for taking neces--
sary action. It may be noted that these instructions-
are meant for departmental use only...... ”

1.13 The Central Board of Excise and Customs in their circular-
No. 1/81/CX. 6 dated 12 January, 1981 issued vide F. No. 209(3(78-
CX 6 further clarified inter alia as under:— ,

“A doubt has been raised that as there is no saving clause in:
favour of pending show cause notices or refund claims-
under rule 10 and 11 and as section 6 of the General’
Clauses Act 1897 is not applicable, all pending cases under-
rule 10 and 11 automatically lapsed.

In this ‘regard your attention is drawn to instructions con--
tained in: tre Board’s letter F. No. 311/1-M/T7-CX 6 dated!
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© ’laid ‘down in the Act, extension. for filing claim of refund
beyond a period of 6 months in terms.of:zrule 97, 97A,

173 ‘and 173M can not be granted.”
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1.14 When enguired about the general pi‘a(’:'t"icé”fofll,owed by the
Government in dealing with pending cases of such situation effected
by amendments/complete replacement of .the statutery . provisions
“‘by new Acts of Parliament and whether that practice was followed

in the present case also, the Ministry of Finance (Department of
‘Revenue) in their note stated as follows:— -

“Pending cases have to be decided in accordance with the
provisions of law in force at the time when the cause of
action arose. This finds support from the Law Ministry’s
advice referred to above. This as well as other amend-

ments made in the past were based on

their under-
standing.

1.15 Asked whether the intention of the Government about the
:pending cases covered under rules 10, 11 and 173-J brought out
«learly in the notification by which the above rules were omitted,
-the Ministry by Finance (Department of Revenue) stated:—

“The Government’s intention was in line with the position
stated above and in view of the legal position explained
by the Law Ministry the Government’s intention was

brought out in the notification by which the above rules
were omitted.”

Loss of revenue

© " 1.16 The Audit Paragraph has revealed that the total amount of
-revenue foregone by Government owing to non-issue of demand
“within the prescribed time limit in respect of assessments during
.1979-80 was Rs. 1,05,96,068 in 49 cases as per the figures furnished
by the Ministry of Finance in December 1980 in respect of :ﬁ
collectorates. : - P

. 117 The loss of revenue on this account fell within two broad
~categories:— . _ . .

(a) Demands not issued due to operation of time bar.

(b) Demands withd@rawn due ‘to operation of tir:‘;e bar.
118 In their note furnished to the Committee, ‘the Ministry of
Finance (Department of Revenue) -have stated: that .49 .cases refer- °
ped  to by ;Audit had -ogenrred in nine Collectorates. A Table indi-



cating the number of cases, collectorate-wise, amounts and reasons therefor is given below:—

Demands not issued due  Demands withdrawn
to operation of time bar  due to operation of time
bar
SI.  Name of the Collectorate =~ ————s it ot e Total loss of Main reasons\ for demands getting time
No. No. of Loss of No. of Loss of revenue barred in brief
cases revenue cases reuenuc
1 2 3 4 5 6 7 8
Rs. Rs. Rs
1 Ahmedabad . 3 21,320-52 21,320 52 Failure of the

2 Bangalore

3 Baroda 4 3,17,345°35

——

sapervisory -officer- to
d-tect the short: levy within. the-
time limit,

1 2,04,654-60  2,04,654 60 Failure of the Assistant Collector. to

issue demands immediately after re-
ceipt of Internal Audit Report.

28 *76,04,077-27  79,21.423-62 In respect of Mfs Gujarat State Ferti-

lizer Co. the instructions issued by
th» I.\ﬁnistl‘y of Finance were pot
comdiled with and. demands were

not-issued by jurisdictional Supdt.
in time.

2. Out of the 16 cases, whose details
were furnished to the Committee

in 15 cases irregularities were nmot:

dtected in time.

amounted. to Rs. 73,80,315-32.

¢10s of revenue due to operation of time bar in respect of 16 demands relating to one unit viz. M/s.

Gujarat State Fertilizers Company itself

H



5 6 7 8

4 Hyderabad

5 Madurai
4 Patna

7 Pune

8 Bombay

9 Jaipur

PP e — = ay

3 2,64,318- 11 2,64,318- 11 Failure of the jurisdictionzl Supdt.

to raise demands in time.
1 <,153-25 2,153-25 Declay in raising demand.
1 11,564- 50 11,564 SO Delay in raising demand.

3 L24,373-15  1,24,373-15 Demands sct aside by the Appellate
Collector in 2 cases. Reasons yet to
he ascertained by the Ministry of
Finance in third case.

9

6,55,393- 21 6,55,393-21 Failure of the Range staff to check
duty liability from time to time.

3 notfurnished notfurnished Delay in raising demand due to non
receipt of the Tarifl Advice by the
Range Officers.”

(41
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1.19 Dealing with the loss of revenue due to operation of time bar in

the case of M/s, Gujarat State Fertilizers Company, Baroda, the Minisry
.of Finance (Department of Revenue) have in their note stated as under:—

“There are 16 demands relating to this factory and the total revenue
involved is Rs. 73,80,315.32. In this case, the internal audit
of Baroda Collectorate pointed out in the audit report 16/72
that prices determined for assessment of fertilizers sold by
Gujarat State Fertilizers Company are not correct and on
redetcrmination as directed by the audit, 16 demands amount-
ing to Rs. 73,80,315.32 were issued for the period 1-3-1969
to 30-6-1970 under Rule 10A. While deciding the case,
Assistant Collector, Baroda observed that since the price list
was approved by the authority concerned provision of rule 10A
would not apply and the demands fell under Rule 10. Since
the demands under Rule 10 were time-barred, the show cause
no‘ice was discharged.

In all these sixteen cases, the Ministry’s instructions referred to in
Point No. 1 do not appear to have been followed as demands
were not jssued immediately by the jurisdictional Supdt. on
receipt of the audit objection but he entered into correspon-
dence with the Assistant Collector and the demand became
time barred.”

Audit Objections

1.20 In addition to the Al India statistics in respect of loss of revenue
during the year 1979-80 duc to operation of time bar, Audit have also
thighlighted 5 specific cases involving duty of Rs. 24.02 lakhs. These cases
are dealt with in the succeeding paragraphs.

1.21 The first case pointed out by the Audit involved a loss of revenue
amounting to Rs. 16,64.427 due to the delay in issuing the demands against
underasscssments of duty on stecl castings during the period March, 1975
to May, 1979. 1In a notc furnished to the Committee on the above case,
‘the Ministry of Finance (Department of Revenue) stated as follows:—

“M/s. Kumardhubi Engineering Works Ltd. "Kumardhubi manu-
facturtd two types of steel casting (i) Steel castings (Rough)
and (ii) Steel castings (Machined). From 22-7-77 steel
castings Manufactured by the factory in their electric are fur-
nace out of old and used scrap and duty paid steel scraps etc.
were cleared without payment of duty in terms of notification
No. 152/77 dated 18-6-77 as subsequently amended by
notification No. 235/77 dated 15-7-77. The rough castings
falling under item 26AA(v) of C.E. Tariff were subsequenly
machined and cleared from the factory as machined castings,

re



14

identifiable as Machine parts without payment of any further
duty. Since the steel castings were subjected to machining
after their manufacture as such the machine castings were
liable to pay duty under T.I. 68 also.

The irregularity is reported to have been detected by the jurisdic-
tional Asstt. Collector in March, 1977. But it took some
time to ascertain the exact value of ihe machined castings
cleared since 1-3-75 and finally demand for Rs. 16,64,426.63
for the period March, 1975 to May, 1979 was served on the
factory on 7-2-1980.”

1.22 When asked about the action taken by the Department to classify
the goods correctly and to assess the same to duty accordingly, the Ministry
of Finance (Department of Revenue) stated as under:—

“Asstt. Collector (Valuation) of Patna Collectorate on visit to the
factory on 8-12-1976 intimated on 31-3-1977 to jurisidictional
Assistant  Collector that casting after machining should be
treated as machined parts and charged to duy under T.I. 68.
The factory was asked to furnish figures of machined castings
but the factory instead of furnishing figures contested the stand’
of the Department and insisted that the same was classifiable
under T.I. 26AA(v). The factory under their letter dated
12-7-1979 sought further clatification and they were informed
by the jurisdictional Asstt. Collector under his letter dated
31-7-1979 that the machine castings identifiable as machine
parts obtained by adopting different process being not identi-
fiable as castings in crude form wag liable to be assessed undert
T.I. 68. The calculation of figures right from 1-3-1975 to
31-5-1979 being voluminous work took time and ultimatelv
demand for duty was raised on 7-2-1980 and served through
the Head Office of the factory at Calcutta.”

- .

1.23 When asked to furnish the latest position of the case, the Mmlstry
of Finance (Department of Revenue) have stated as under:

“As it is alleged to be a .cage of suppression of fact, the demand has
been issued on the basis of five years period. The factory
is closed since September, 1979 and as no reply to the show
cause notice has been submitted, the demand could not be
confirmed.” The Asstt. Collector is being asked by the Collec-
tor concerned to expedite the adjudication proceedings.” |

1.24 The second case highlighted by thé Audit in the present paragraph
involved a loss of revenue amounting to Rs. 3,17,968 due to\ operation of
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time bar of demands issued in respect of underassessment of excise duty
.on ‘lip salve’ beween the period November, 1968 to April, 1977. Explain-
ing the case, the Ministry of Finance (Department of Revenue) have in a
note stated as follows:—

“M/s. Technological Production Cooperative Society Ltd. Kanpur

had been manufacturing ‘Lip Salve’ since, 1968. The
supply was for the use by the military personnel at high
altitude to prevent lip cracking. The ingredients of the product
are (1) Bees Wax T.P. (2) Lanolin IP (3) White, Soft para-
fin IMP (4) Liquid Parafin (5) Cetyl Alcohol C.P. (6)
Methyl hydroxy Benzoate, and (7) perfume.

M/s. Technological Production Cooperative Society, Kanpur vide

The

their letter dated 11th August, 1973, informed the department
of their intention to manufacture ‘Lip salve’ and enquired about
its dutiability. They also declared the ingredients of the pro-
duct as mainly pharmacopeial. On this, their product was
classified as P.P. Medicine under tariff item 14-E and an
offence case was also booked for manufacture without licence
and removal without payment of duty. The manufacturer
also procured a drug licence issued by the Drug Controller of
Uttar Pradesh and ‘lip salve’ was treated as a drug under Drug
/ Cosmetic Act, 1940 . Since al] the constituents of ‘lip salve’
were mainly pharmacopeial and the assessee procured a drug
licence, the product was classified under item 14E of C.E.
Tariff as P.P. medicine. After appropriate proceedings, the
party took a licence under item 14E, paid the compounding
fee and the demand for the clearance prior to 22-8-1973.
Thereafter, regular clearances were taken on payment of duty
on ‘lip salve’ under item 14-E of Central Excise Tariff.

classification of ‘lip salve’ was subsequently examined by the
Ministry in consultation with the Directorate General of Health
Services and the Ministry conveyed the advice that the ‘lip
salve’ may be classified as a ‘cosmetic’ on 25-10-1977. On its
receipt the field officers took up a review of a classification of
‘lip salve’ which was till then, being classified under item
14-E. The demands for the past period spreading over five
years were worked out and the assessee was asked by the
Superintendent of C.E. concerned to show clause as to why
differential duty amounting to Rs. 2,01,608.04 may not be
demanded from them. The case was adjudicated by the
jurisdictional Asstt. Collector and it was held that as there was
no wilful mis-statement fraud or collusion on the part of the

Ve
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assessee, the demands were time-barred under Rule 10 of the:
C.E. Rules, 1944 and were therefore, set aside. As the matter
wag within the knowledge of the Deptt. and corrective action
was taken on its own audit objection in this regard was not

accepted.”

1.25 It was learnt from Audit that the Ministry of Finance in their
reply to the Audit dated 13 February, 1981 stated that the misclassifica--
tion of the product as a result of clarification issued by the Board on 26
October, 1977 was within the knowledge of the department. The question
of raising any demand prior to 14 November, 1973 does not urise since
demand can only be raised for the past period subject to law of limitation as
provided in the Central Excise Rules ,1944.

1.26 In this connection, the Committee desired to know the distinction.
between Tariff Advice and a clarification issued by the Board. The
Ministry of Finance (Department of Revenue) in their note have stated:

“Tariff Advice is issued in the matters connected with classification
of the goods under a tariff item or an exemption notification,
while a clarification clarifies the position in respect of matters
connected with procedure, rules and exemptions etc.”

1.27 Asked whether a Tariff Advice/clarification was applicable. pros-
pectively or retrospectively, the Ministry of Finance (Department of

Revenue) stated:

“A tariff advice/clarification gives the latest and most authoritative
interpretation of the law already in existence. Such tariff
advice/clarification can be implemented for the past period
subjected to the provisions of Sections 11A, 11B and 11-C of
the Central Excise and Salt Act, 1944,

1.28. The third case of loss of revenue reported in the Audit paragraph
due to operation cf time bar related to M/s. Travancore Electro Chemical
Industries Ltd. under Cochin Collectorate in respect of a demand raised
by the department towards underassessment of duty of Rs. 1,13,169 on
calcium carbide for the period 10 March, 1970 to 28 June, 1971. The
details of the case furnished by Ministry of Finance (Department of
Revenue) are as follows: '

“M/s. Travancore Electro Chemical Industries Ltd. Chingavanam
were manufacturing Calcium Carbide which fall under Tariff
item 14A from 1-3-70. “Calcium Carbide as soon as it is
formed during the process of manufacture is grounded and
sorted into different sizes of grains 4.80 mm, 50—80 mm,
25—50 mm, is marketed in terms of the sizes mentioned



17

above according to the requirements of the customers. Diffe-
rent customers require different sizes of grains depending on
the nature of generator used by them for the product of Ace-
tylene Gas. Calcium carbide falilng under the same size was
however sold by thc assessee at varying wholesale prices to
different customers. These varying prices at which the com-
modity of the same size was sold from time to time were
declared by the assessee treating such prices as prices of
different grades within the same size. This was detected by
the department and a show cause notice covering a short levy
of Rs. 2,51.685.85 and 19,773.25 was issued to the assessce
on 28-6-72 for the period from 10-3-70 to 3(-5-72 and
1-6-72 to 31-7-72 respectively. The assessee filed an appeal
before the Appellate Collector concerned which was partially
allowed holding that the demand for Rs. 1.13,168.85 rclating
to the period 10-3-70 to 28-6-7! was hit by time bar. The
amount has become irrecoverable now.”

1.29 The Committee lcarnt from Audit that the Ministry of Finance
had, while furnishing their comments to the Audit paragraph on 13 Dcem-
ber, 1980 stated that there had becn no loss of revenue as the assessee
requested that the balance amount of Rs. 1,13,168 be adjusted in the
refund claim pending with the jurisdictional Assistant Collector. When
asked how the demand had become irrecoverable when request for adjust-
ment of the same from the pcnding refund claims had already been received
from the assessee, the Ministry of Finance (Department of Revenue) in
their note stated: :

“M/s. Travancore Electro Chemical Industries Ltd., had not
requested to adjust differential dutv amount of Rz. 1.13.168.85
in their refund claim. Request by partv for adjustment in
refund claim was actually in respect of another demand for
Rs. 6017 and not for demand of Rs. 1,13.168.85. The
incorrect factual position reported by the Collector concerned
at the Draft Audit Para stage was based on an incorrect raport
received by him from the Divisional Officer. This is regretted.
The demand for Rs. 1.13.168.85 was time-barred even at the
time it was raiced.”

1.30 The fourth case highlichted by the Audit involved a loss of
Rs. 89,779 due to operation of time bar. In their note furnished to the Com-
mittce on the case the Ministry of Finance (Department of Revenue) have
stated as follows:

“M/s. Dharampur Leatter Cloth Co. Ttd. Dharamnur manu-
factured P.V.C. film laminated textile fabrics. The unit sub-
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mitted a classification list in July 1970 for PVC film laminated
textile fabrics classifying the product under T.J. 191(2) as
processed fabrics chargeable to duty at the rate of 25 paise
per sq. unit. The Asstt. Collector approved the said classi-
fication in April, 1971 under T.1, 19 IIl as coated)impregnated
fabrics chargeable to duty at 25 per cent ad valorem imstead
of T.I. 19 1(2). The assessee filed appeal against order of
Asstt. Collector and it was rejected in October, 1974 by
 Appellate Collector. The assessee was asked to give price of
the fabric cleared from July, 1970 to April, 1971 which was
furnished by the assessee only in March, 1976. Demand for
Rs. 89,779.35 was therefore, issued on 26-4-76 under Rule 10.
Asstt. Collector confirmed the demand under Rule 10A. On
appeal, Appellate Collector sey aside the demand as time
barred under Rule 1Q0.”

1.31 In reply to a question of the Committee as to when the assessce
was asked to furnished the price of fabrics, the Ministry of Finance
(Department of Revcnue) in their note stated that the assessee was asked
on 22 April, 1971 to furnish the price of the fabric and subsequently
reminded on 8 May, 1971, 27 August, 1971 and 29 November, 1971.

1.32 The Ministry of Finance (Department of Revenue) also stated
that on receipt of the Appellate Collector’s order the matter was pursued
by issuing further reminders on 9 January, 1975 and 14 July, 1975.

1.33 The Committee enquired about the provisions in the Central
Excise Law to deal with cases of failure of the assesse to furnish informa-
tion/documents within a reasonable time. The Ministry of Finance
(Department of Revenue) in their note stated as under:—

“Under Section 14 of the Central Excises and Salt Act, 1944, the
assessee can be summoned to produce the documents.”

1,34 On being asked a¢ to why those provisions were not invoked in
this case, the Ministry of Finance (Department of Revenue) have stated
as follows:

“It appears that the concermned sector officer (now expired) did
not bring the facts of failure of supplying the information by
the assessee to the notice of the higher authorities for invoking
provisions of section 14 in time.”

1.35. Yet another case pointed out by Audit in the para under examima-
tion involved a loss of revenue of Rs. 63,711 owing to the delay in the
issue of demand and show cause notices in respect of underassessments of
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duty on motor vehicles part for the period 1 October, 1975 to 12 May,
1976. |

1.36 The facts of the case as stated by the Ministry of Finance (Depart-
ment of Revenue) in their note are as under:—

“M/s. Sri Ramdas Motor Transport Ltd. (SRMT) Kakinada,
manufacturers of parts and accessories of Motor Vehicles un-
der Tariff item No. 34-A, filed price list for their product on
24-9-76 for approval. This was approved by the Asstt. Collec-
tor concerned.

During the audit of the records 6f the unit, the Intcrnal
Audit pointed out that the distributors appointed by M/s.
SRMT, Kakinada were related persons and as such they were
not eligible to get the benefit of duty from out of the normal
discount allowed to others and indicated that action be taken
for recovery of differential duty on the goods cleared between
the period from 1-10-75 to 12-5-76. A demand for Rs.
22,722.11 was issued but the same was revised to Rs.
63,711.11 owing to some mistakes in calculation. The Asstt.
Collectorate concerned issued a show cause notice on 9-4-77
and a revised show cause notice on 3-6-77 and thereafter con-
firmed the demand in hig Adj. order dated 17-9-77. The as-
sessee preferred an appeal to the Appellate Collector concerned
who in his order dated 21-9-78 set aside the order of the Asstt.
Collector on the ground that Rule 10-A could not be invoked.
Thus the demand wag withdrawn.”

\

Submssion smd finalisation of RT 12 Returng

1.37 Under Rule 173G(3) of the Central Excise Rules every assessee is
requird to file a monthly return (RT 12 Returns) within 7 days after the
close of every month which may be reduced/extended by the Collector. The
RT 12 returns indicates the particulars of the duty paid on the excisable
goods removed during the months to which the said returns relates.

1.38 After the incorporation of Section 11A in the Central Excise and
Salt Act 1944 operative from 17 November, 1980, the period of limitation
for issue of the show cause notice against non-levy, short-levy of erroncous- -
refund of duty will run from the date on which the monthly return is to be
filed by the assessee.

1.39 The Committee enquired whether any period had been prescribed
for the submission of monthly return (RT 12 return) and completion of



co

the assessment memorandum thereon, The Ministry of Finance (Depart-
ment of Revenue) have in a note stated:

“Under rule 173-G(3) an assessee is required to file monthly RT
12 returns within 7-days after the close of the month to which
it relates. However, the Collector has power to extend this
period upto 21 days after the close of the month vide proviso
to the aforesaid sub-rule. Though no period for completion of
assessment memorandum of RT 12 return has been specifically
provided for in the rules, assessment memorandum hag to be
completed within the period laid down in section 11A of the
Central Excises and Salt Act as non-finalisation of assess-
ment may result in the demrand, if any raised, becomin_: time-
barred.”

1.40 Asked whether the Government was considering to make such 2
provision in the Central Excise Ruleg to avoid claimg becoming time barred
due to laxity on the part of the Central Excise Offices to finalise the assess-
ment memorandum on RT 12 returns and issuing show causc notices
simultaneously whenever necessary, the Ministry of Finance (Dcpartment

of Revenue) stated as under:—

“The Government are not considering to prescribe in the Central
Excise Rules. the period for completion of the asse,sment me-
morandum on the RT 12 returns and for issues of show-cause
notice simultaneously where necessary.”

1.41 Under Section 11A of the Central Excises and Salt Act, 1944,
when any duty of excise has not been levied or paid or has been short levied
or short paid or erroneously refunded, a Central Excise Oflicer mav, within
six months from thz relevant date. serve notice on the persen chargeable
with the duty which has not been levied or short-levied or short paid or to
whom the refund has erroneously been made, requiring him to show cause
why he should not pay the amount specified in the notice.

1.42 The Committee enquired as to whether the amnunts shown duc
by Central Excice Officers in RT 12 returns not backed bv proper show
cause notices were legally recoverable and if not whether the Goverrm it
intended to take any step to ensure that show cause notice are issuz.i in
time to avoid the claims becoming time barred. In a note furnished to the
Committee, the Ministry of Finance (Department of Revenue) stated as

under:

“Assessment on RT 12 returns is finalised in terms of the provi-
sions of rule 173-I. This rule does not provide for issue of
show cause notice before the deficiency is pointed out by the
assessing officer in the assessment memorandum on the return.
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In view of this position the question of taking any steps to
ensure that the show cause notices are issued in time does
not arise.”

Pendency of finalisation of RT 12 Returns as on 1 June, 1981

1.43. In this connection, the Committee desired to be furnished with the
following details:

(i) R.T. 12 Returns pending finalisation on 1 June, 1981].
(ii) Out of the above, number of those which were hit by the time
limit.
(iii) Reasons for the pendency of (ii) above.

(iv) Out of (ii) above R.T. 12 Returns since finalised and total
amount of demands hit by the time limit, and

(v) Procedure, if any evolved or guidelines issued to ensure that all’
R.T. 12 assessments are finalised well within 6 months.

1.44 A statement furnished by the Ministry of Finance (Department of -
Revenue) indicating the above details is shown as Appendix 1.

1.45 The position of pendency of RT 12 Returrs ag on | June, 1981 and
the total amount hit by time limit which emerged on perusal of the details
furnished by the Ministry of Finance (Department of Reveane) ig indicated
in the following Table:

Particulars No. Periods Amount
1. Numhr of RT 12 Returns pending finalisation on 51,417 19682 to
1 Juie, 1981 1081
2. Out o  the abive, number of RT 12 Returns hit by 1.8.300 1975 to
the time Jimit 1981
3. Out of (2) absve Q7T 12 Returns finalised and total 3.155 19735 to 33.37.320
amount hit by timn - limit 1980

1.46 The reasons attributed by the Ministry of Finance for the pen- .
dency, in general, are summarised as follows:

1. Pending with High Court

Provisional assessment

. Non-production of records

. Pending with RO

. Non-approval of classification/Price lists
Shortage of staff

= I
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7. Late receipt of report on samples
8. Reorganisation of range offices
9. Complicated nature of work.

1.47 From the information made available by the Ministry oi Finance
it was also seen that different procedures were being followed in different
_collectorates for watching the finalisation of RT 12 returns,

1.48 While intimating the steps taken by the Central Board of Excise
and Customs for ensuring timely finalisation of HT-12 returns, the Ministry
of Fimance (Department of Revenue) forwarded copies of the Board’s
instructions dated 30 August 1980, 26 March 1981 and 15 July 1981.

1.49 In their instruction dated 30 August, 1980 to Collectérs of Central
.Board of Excise and Customs had inter alia stated.

“2. In confidential instructions meent for department officers is-
sued at the time of introduction of the Self Removal Pro-
cedure it had been stipulated that RT 12 returns should be
finalised before the receipt of the next RT. 12, i.e., within a
period of one month. ’

3. Every effort should, therefore, be made to assess RT. 12 within
- one month of its receipt. If for some reasons it cannot be
finalised within one month, its assessment should be completed

in any case within three months of its submission.

4. In order to ensure a timely fimalisation of RT. 12 returng the
supervising officers should during the course of their visits make
it a point to check up the pendency in this regard.

5. Moreover, for keeping a proper watch a monthly statement in
the enclosed proforma should be submitted by the Range
Superintendent and the Divisional Officer. The Assistant Col-
lector should examine all the cases pending for more than 3
monthg in his division and give necessary directions to the
Range Superintendents for their early finalisation. You should
review the cases in which RT. 12s have been pending for more
than six months and give suitable guidance to your staff.”. ...

1.50 Further, in their communication dated 26 March 1981 addressed
- to all Collectors of Central Excise, the Board had inter alia instructed:—

...... The Board had an occasion to examine in consultation with ‘
the Ministry of Law, whether completion of the Assessment
Memorandum on the reverse of the RT. 12 return would attract
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the time limits prescribed under Rule 10 and 11 of the Cen-
tral Excise Rules, 1944. - Ministry of Law advised that the
time limit prescribed under rules 10 and 11 applied to reco-
very of short levy of refund or excess lévy even under Chap~
ter VIIA, as rule 173J extended the provisions of rules 10

and 11 to the self Removal Procedure and there was no-
exception in favour of rule 173(I).

2. Though rules 10, 11 and 173J have been omitted and replaced
by sections 11A and 11B of the Central Excises and Salt
Act, 1944 the above advice will equally apply to the present.
situation. In other words, demands|refund on RT, 12’s ass--
essment have to be finalised within the time limit laid down in
sections 11A and 11B.

3. In view of the above, you are requested to take immediate steps
to ensure that the Assessment Memorandum on the RT.12
is completed within the time limits statutorily laid down. The
field formations may also be suitably informed ”

1.51 Instruction issued by the Board on 15 July, 1981 seem to be a
follow-up action on the audit objection.

1.52 Asked whether the period of six months prescribed under Sec--
tion 11A and !1B was adequate to avoid the claims becoming time barred
particularly in RT 12 cases, the Ministry of Finance (Deptt. of Revenue)
in a note stated:

“The period of six months prescribed under Sections 11A  and
11B is considered to be prima facie adequate. It may be
mentioned here that this pcriod was prescribed initially in
rules 10 and 11 as amended in 1977 in the light of the de-
cision taken on the recommendations of the Central Excise
(SRP) Review Committee. However, in cases of lock out,
strike etc. in a factory sometimes RT. 12 returns are not filed
in time i.e. the deemed da:e limit. The miticr of meeting
such special situations leading to delay in  filing RT-12 re-
turns is being separately considered.”

1.83 The provisions for recovery of duty in respect of short-levy,.
non-levy or erroneous refunds have undergone a number of changes from
tiine to time since the inception of the Central Excise Law. A penod of
three months had been prescribed in Rule 10 of the Central Excise Rules
1944 to suit the physical type of control in vogue before 1968. After the
introdnction of Self Removal Procedure (SRP) in 1968, the time limit was
raised to one year for such assessees through the insertion of rule 173-F
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in the Central Excise Rules. The amendment to Rule 10 of the Central
Excise Rules with effect from 6 August, 1977 replaced the time limit off
-one year|3 months by a uniform time limit of six months in normal cases
-and a period of 5§ years in cases of fraud, collusion, wilful mis-statement
suppression ol facts or contravention of rules with intent to evade duty.
As the constitutionality and area of operation of Rule 10 had been a sub-
ject mater of controversy in the various High Courts and the Supreme
Court, the Government on the recommendations of Central Excise (SRP)
Review Committee incorporated Section 11A in the Central Xxcises and
Salt Act, 1944 itsclf which came into force on 17 November, 1980 retain-
ing the period of 6 months'S years for recovery of duty and thereby omit-
‘ting the corresponding provisions in the Central Excise Rules. Section 11A
of the Act differed from the erstwhile Rule 10 of the Rules in so far as the
“relevant date” from which the limitation for issue of show cause notice
had to start, was concerned., While under the erstwhile rule 10 “relevant
‘date” was defined to mecan “the date on which the duty is required to be
paid”, under Section 11A, it has been defined to mean cither the date on
which the cmonthly return is submitted or where no monthly return is sub-
mitted, the last date on which the said return is required to be filed.

1.54 The Committee are greatly concerned to note that there had been
a loss of revenue amounting to Rs. 1.06 crores to the public exchequer
due to pon-issue of demand within the prescribed time limit in respect of
assessments during the vear 1979-80 in 49 cases. The reasons for the
operation of time bar in these cases were attributed by the Ministry of Fin-
ance to non-compliance of instructions, non-detection of irregularities im
time, failure to check duty liabilitv from time to time, non-veceipt of
the Tariff Advice by the Range Officers etc. The conclusion is inescapa-
ble that the losses have primarily occurred due to the laxity and negli-
gence on the part of the department. This conclusion is further subs-
tantiated by the Corumittee’s examination in detail of 5 such specific cases
pointed out by Audit in the paragraph under examination where it was
“found beyond doubt that the losses had mainly arisen due to the inor-
dinate delay on the part of the department in raising demands|issuing
-show cause notices,

1.55 During examination the Ministry of Finance had maintained
‘that the period of six months prescribed under Section 11A was considered
by them to be prima facie adequate. Keeping in view this fact and com-
sidering that a substantial amount of duty had to be foregone during the
Year 1979-80 due to the failure on the part of the department in issuing
the demands within the prescribed time limit, the Committee would
strongly recommend that the Ministry of Finance should thoreughly am-
alyse the reasons for these lapses, ascertain to what extent the delays
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were avoidable, identify the short-comings in the functioming of the
department in this respect, responsibility of individual officers amd take
appropriste measures in order to avoid such losses in future. The Com-
mittee, in this connection, would like to emphasise the need for finalising
the assessments promptly and conducting the checks and audit of assess-
ees accounts regularly.

1.56 The Committee find that in one of the 5 cases viz. that of M/s
Kuamrdhubi Enginecring Works Ltd, under Patna Coleciorate, cngaged
in the manufacture of steel castings, in  irregularity was detected in
March 1977. However, the demand notice for Rs. 16.64 lakhs for the
periad March, 1975 to May, 1979 was raised on 7 Febroary, 1980 only
and had to be served through the factory headquarters as the factory was
by then closed. According to the Ministry of Finance, the delay in
raising demand occurred as “it took some time to ascertain the exact
value of the machined castings”....The Ministry have subseguently in-
formed the Committee that as the case was alleged to be one of suppres-
sion of facts, the demands had been issued on the basis of five years
period, and the case was stated to be under the process of adjudication
The Committee would like to be informed of the final outcome of the
case.

-

157 The Commifttee find that a demand raised by the department
against an under assessment of duty of Rs. 1.13 lakhs for the period 10
March, 1970 to 28 June, 1971 in respect of calcium carbide on Mis Tra-
vancore Flectro Chemical Industries Ltd. under Cochin Collectorate was
set aside by the Appellate Coll:ctor on the ground of time bar. The loss
has occurred on account of the failure of the department in {aking timely
action. According to the Audit Paragraph, the Ministry of Finance had
informed the Audit that the assessee had requested for the adjustment
of the short levy against his refund claim pending with the jurisdictional
Assistant Collector. The Ministry of Finance have now stated that the
request by the assessee for adjusiment in refund claim was i1 respect of
another demand and the demand for Rs. 1.13 lakhs had hecome time
barred even at the time it was issned. Expressing regret over the incor-
rect information furnished to the Audit, the Ministrv have added that,
‘the incorrect factual position reported by the Collector concerned at the
Draft Audit para stage was based on an iancorrect report received by him
from the Divisional Officer”. The Committee would. in this connection,
like to be apprised of the precise legal position of adjustment of owtstan-
ding demand from the pendig refund claims. The Committee would
also like to be apprised of the specific rcasons for delay in raising the
demand.
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1.58 The Committee find from another case pointed out by Audit
that an appeal filed in September, 1971 by Mi|s. Dharmpur Leather
Cloth Company Ltd., an assessee under Baroda Collectorate manufactur-
ing P.V.C. Film Iaminated textile fabrics against the classification app-
roved by the department was dismissed by the appellate authority as
time barred in October, 1974. A show cause notice and demand for
differential duty for the period July, 1970 to April, 1971 during which the
product was cleared on payment of duty at lower rate  was, however,
issued by the department in April. 1976 only. On an appesl filed by the
assessee against the said demand the appellate authority held in July,
1979 that the demand was not sustainable under rule 10 of Central Ex-
cise Rules 1944. According to the Ministry of Finance the delay in
raising the demand occurred as the price list was obtained from the asses-
see only in March, 1976. From th: information furnished by Ministry of
Finance the Committee find that the assessee was requested to furnish
the price list on 22 April, 1971 and subseguently reminded on 8 May,
1971, 27 Avgust, 1971, 29 November, 1971, 9 January, 1975 and 14
July, 1975. Apparently, the matter was not pursued during the period
December, 1971 to September, 1974 and August, 1975 to Febrvary, 1976.
What is more intriguing is that the department did not take timely re-
course to Section 14 of the Central Excise and Salt Act, 1944 which em-
powers the Government to summon an assessee to furnish information|
produce documents. The Ministry of Finance have not been able to
adduce any plausible explanation for this lapse and have merely stated
that, “it appears that the concerned sector officer (now expired) did not
bring the facts of failure of suplving the information by the assessee to
the notice of the higher authorities for invoking provisions of Section 14
in time’. The Committee fad the reply of the Ministry totally uncon-
vincing. They cannot but reach at the conclusion that this is clearly in-
dicative of the casual manner in which matters relating to raising of de-
mand are being dealt with in the Department. The Ccmmittee would
like to express their concern at this unsatisfactory state of affairs. The
Committee recommend that while examining the reasons for delay in rais-
ing demands and formulating suitable corrective action as recommended by
the Committee in an earlier paragraph, the Ministry of Finance should
take necessary steps to obviate recurrence of the type of lapse dealt with
in the instant dase.

1.59. The Committee note that after incorporation of Section 11A
in the Central Excise and Salt Act, 1944, the period of limitation for
issue of the show cause notice for non-levy short-levy or erroncons re-
fund of duty will run from the date on which the monthly return (RT 12
Returns) is to be submitted by assessees where such return is required
to be filed and where no monthly return is submitted, the last date on
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which such return was to be filed and in any other case, the limitation
will continue to run from the date on which duty is paid. From the in-
formation furnished by the Ministry oi Fimance the Committee find that
in all the Collectorates taken together, 51,417 RT 12 Returns were pea-
ding finalisation on 1 June 1981 ranging over a period of 13 years from
1968 to 1981. Out of these, 8309 returns ranging from 1975 to 1981
were stated to have been hit by the time limit.. According to the infor-
mation furnished by the Ministry of Finance, out of 8309 returns, 3155
returns relating to 1975-1980 had since been finalised and an amount
of Rs. 33,57,320 was lost due to operation of time bar.

1.60 The Ministry of Finance attributed this disquieting level of
pendency inter alia to cases pending with High Courts, provisional as-
sessments, non-production of records, returns pending with range offices,
aon-approval of classification/price lists, shortage of staff, late receipt of
report on samples, reorganisation of range offices, complicated nature of
work etc. The Ministry of Finance have, however, stated fhat instroc-
tions were issued to the Collectors from time to time emphasising the need
for timely finalisation of RT 12 Returns. In this connection, the¢ Commit-
tee find that at the time of introduction of Self Removal Procedure it had
been stipulated that RT 12 Returns should be finalised before the receipt
of the next return i.e. within a period of one. month and if for some
rcason it cannot be finalised within one month, its assessment should be
completed within a period of 3 months of its submission in any case. The
fact that returns pertaining to a considerable length of time, in some cases
ranging upto 13 years, remain yet to be finalised clearly indicates that the
Central Board of Excise and Customs have failed to exercise adequate
control in ensuring prompt finalistaion of RT 12 Returns. The Committee
feel that most of the reasons given for pendency of returns are such which
can be removed by toning up the working of the Department. As the
crucial data for issue of show cause notice is now closely linked with the
submission of monthly return the Committee would strongly recommend
that the Central Board of Excise and Customs should immediately look
into specific cases, particolarly those which are pending for more than
5 years, identify the reasons and find out how for the laxity of officers
concerned has been responsible for these delays and take corrective me-
asures. The Committee would like the Central Board of Excise and
Customs to introduce a regular system of monitoring in respect of all
Collectorates to ensure that the retirns are finalised expeditiously. .

1.61 In this connection, the Committee note that presentlv no time
limit has been specifically provided in the Central Excise Riles for com-
pletion of assessment memorandum on RT 12 Returns. The Committee
would recommend that the Government should consider the desirability
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of prescribing a time limit in the Central Excise Rules for the finalisation
of assessment in RT 12 returns in order to avoid delay in finalisation of
assessments and consequently the demands becoming time barred due to
laxity on the part of the departiment.

1.62 Another disquieting feature which acme to the notice ‘of the Com-
mittee during their examination was that no uniform procedure was being
followed by different Collectorates for watching the finalisation of RT 12
Returns. The Committee recommend that the Central Board of Excise
and Customs should look into the matter and take necessary measures to
lay down umiform procedure for watching finalisation o RT 12 Returns..

1.63 During examination, the Committce desired to know whether
the amounts of short assessments shown due by Central Excise Officers
on RT 12 Returns which are not backed by proper show cause notices for
want of any provision in rule 1731 for the issue of show cause notices
could be legally enforced against assessees who choose not to place further
debits in the Accounts Current as required in that rule. In their note the
Ministry of Finance have merely stated that, “Assessment on RT 12
Return is finalised in term of the provisions of Rule 173 I. This rufle
does not provide for issue of show cause notice before the deficiency is
pointed out by the assessing officer in the assessment memorandum on
the return”. This does not answer the point at all. The Committee
would like to be apprised of the precise legal position in respect .of re-
covery of the amounts shown due on RT 12 Returns in the absence of
proper show cause notices for which there is no provision in that rule.

.1.64.The Committee note that in the newly introduced Section 11A
of the Central Excises and Salt Act, 1944, there is no saving clause in
favour of pending show cause notices issued under the erstwhile rule 10.
To a poinfed question of the Committee as to whether such notices lapsed
in the absence of the saving clause in the new provision, the Ministry of
Finance infer alia replied that the matter was still under examinafion
consultation with the Ministry of Law.. The Board, however, in their
circular No. 1/81-CX-6 dated 12 January, 1981 clarified that the instruc-
tions of 13 March 1978 will mutatis mutandis apply in such cases. There
is no indication in this circular about the advice given by the Ministry of
Law. The Committee recommend that the matter should be expeditiously
examined and the position made abundantly clear. They would like to be
informed of the final results of the examination.

NEw DELHI; SATISH AGARWAL

17 April, 1982 Chairman
27 Chaitra 1904 (s) Public Accownts Commiittee.



PART II

Minutes of the sitting of the Public Accounts Committee held on 16
April 1982
The Committee sat from 1500 hrs, to 1700 hrs.
PRESENT
Shri Satish Agarwal — Chairman

2. Shri Tridib Chaudhury

3. Shri Ashok Gehlot

4. Shri Hari Krishna Shastri

5. Shri Satish Prasad Singh

6. Shri N. K. P. Salve

7. Shri Indradeep Sinha

REPRESENTATIVES OF AUDIT

1 Shri G. N. Pathak —Director of Audit (Defence Services)
2. Shri R. S. Gupta — Director, Receipt Audit

3 Shri N. Sivasubramaniam -— Director, Receipt Audit

4. Shri K. H. Chhaya — Joint Director (Railways)

5. Shri G. R. Sood — Joint Director (Reports)

6. Shri N. C. Roychoudhury — Joint Director (Receipt Audit)

SECRETARIAT

1. Shni H. G. Paranjpe — Joint Secretary
2. Shri D. C. Pande — Chief Financial Committee Officer

3. Shri K, C. Rastogi — Senior Financial Committee officer
4. Shri K. K. Sharma — Senior Financial Committee Officer
2. X X X X b ¢ b.¢ b 4

3. The Committee then took up for consideration and adopted
the draft 92th. 99th, 102nd and 103rd Reports with minor amend-
ments/modifications.  The Committee also approved some amendments]
modifications arising out of factual verification by Audit.

4. The amendments/modifications made in the draft 99th, 102nd
and 103rd Reports are indicated in Annexures I* to IIL

The Committee then adjourned

*Annexure I is shown as Ashard: *II. Annexures II and III are
not printed,



APPENDIX I

(Vide para 1.66)

Statement showing pendency of finalisation of RTR Returns as on 1 Fune 1981

Collectorate R.T.12 Outof  Reasons for pen- Out of col. 3 RT 12 Returns  Procedure if any involved
Returns pen- col. 2 dency forcases @ - —— - - ———— . or guidelines issued to Remarks
ding finalisa- No. of shown in col. 3 Since Total number ensure that s11 RT 12
tion on those finalised of demands  assessments are finalised
1-6-81 which hit by the well within 6 months
are hit by time limit
the time
limit
1 2 3 4 5 6 V] 8
I
1 Ahmedabad 1979 ¢ Nil Not applicable Nil Nil 1. Fendency position 6 RTI2 of 1979
1980 14 being watched every and 14 of 1980
1981 105 month at Div, & Hqr . pending finalisa-
e level tion as a result
125 2 All assessing officer of interim of
have been instructedto dets of Gujarat
agsess RT 12 within High Court.
time-limit to avoid
demands getting time
barred.
2. Allahabad 1979 71 7 34 cages are pending Nil Nik Constant watch is being
1980 57 57 in High Courts and kept over the matter
1981 252 32 62 due to provi- through monthly re-
sional assessment. tuins and  adminis-
316 96

trative reports.

(113



3. Bangalore

4. Baroda .

5. Bombay-I

1995
1976
1977
1978
1979
1980
1981

1978
1949
1980
1981

1977
1948
19
19
1981

— -

(as on 16-9-81)

36 .. 39 cases are panding 1978 Nil
48 for non production 1979 23
69 .. ofrecord-likein- 1980 88
89 1 voicesand 145
121 37  cases pending with —_—
315 135 Range Officers for 11y
1023 3 scrutiny
1701 184
12 Nil Nil Nil
84
62
3361
3519
13 11 Non-approval of 1978 13
77 57 classification lists, 1979 122
364 303 pricelists, non-pro- 1980 2
1971 1049 duction of records, ——
5495 -—— for want of chemi- 507
e 1420 calreports and
7720 ——— shortage of staff

1980

Detailed instiuctions
have been issued to the
1980-82  Div. Officers to ensme RT
2188-98 12 are - finalised within
~————— 6 months of their filing
4169-00  and laxity if any noticed
will not be wviewed le-
niently, A return is
being prescribed to
geep a track of such
caser
Nil Instructions have been RT 12s %78, %9
issued to the assessing 1980 pending due
officers to assets the to court cases or
RT 12s within 6 involve provi-
months. Pendency of sional asscssment.
assessments is observed
from monthly admi-
nistrative reports.
Periodical meetingsheld Out of cases a;
61,81,134.94 by Divl. Asst. Collectors col. 5 an amount
with Range Officers to of 3,72,148-37 is
Review pendency posi-  not  to be finalised
tion strict watch kepton  and thesame may
pendency through  not be hit by time

periodical statements

bar on account of
misdeclaration by
the assesec and
bonafide short
payment agreed
to by assessec.

1€



1 2 3 4 5 6 7 8 9 10
4. Bombay II 1975 3 3 For want of appro- 1978 5 Beingascer-  The field formations are
1976 12 12 val of C.L.and P.L. %9 36 tained repeatedly instructed to
1977 12 12 non-production of 80 224 finalise all RT 12s
1978 22 17  concerned docu- within time limit of
1979 90 78 ments (invoices) by six months.
19 463 351 the assessces; issues
1981 4609 pending with High
—~— ———— ceurts and Appel-
5391 473 late  Collector; due
—— ———— to late receipt of
report on samples
sent for test. Non-
availability of re-
cords due to fac-
tory being on strike
under serutidy.
7. Bhubaneshwar.
1976 5 5 Pending due toad- 1977 6 -Do- Collector has issued a
1997 12 12 judication proeedi- 79 8 circular dt. 16-4-81
1978 16 12 ing (required for 80 12 asking field officers
1979 34 12 finalisationand ap- - -~ - - — to finalise assessment
1980 107 36 proval of price 26 on RT 12s provisionally
1981 133 lists with Asstt. to avoid the mischief
—-—— --— - (Collect. due to non- of time bar. -his has
(till 1-6-81) 307 77  production of challa- also been disé=ssd by
——— ———— ns, invoices, bills Collr/Addl. Collr.
etc. specifically during their
inspection  visits  to

Ranges and sectors.

[4



8. Calcutta

1968 6
69 12
70 12
71 74
72 13
73 35
74 36
75 222 75 18
76 347 16 72
77 661 47 217
78  Dz7 78 3%
79 4768 79 452
80 2854 80 719
81 4394

114115 1874

9. Chandigarh

1981 280 Nil

Want of approval
of clssification lists
price lists due to

shortage of staff
acute shedding.

Not applicable

1975
76
77
78
9
86

19 49,587-00
56

177

258

220

298

Not applicable

Necessary guidelinss in
this regard were al-
ready issued bty Collec-
tor Dy. Collr. Asstt.
Collr.  concerned  for
speedy  finilisation of
RT 1? assessments.

Officers have been ins-
tructed to ensure that
RT 12 asscssments are
finalisea well before the
expiry of 6 months.
Senior Officers on their
inspections also ensure

this. Besides control
is exercised through
monthly  statements of

pzndency received at
Haqrs. office.

Out of Rs. 40,587
shown at Col.
6, an amount of
Rs. 38,618 were
due to mis-state-
ment and mis-
declaration  and
the provision of
5 years is attrac-
ted. In respect
of remaining

amount demands
raised due to
some calculation
mistake and in
all cases the asses-
see has agreed to
pay the amount
demanded.

1%



1 2 3 4 5 6 7 8
10. Cochin 1977y 3 3 RT 12speningfor 1977 3 1,26,033.95 Progress of firalisaticr of
1948 28 .. awant offinalisa- 1979 RT 12 is watch-monthly
1979 181 13 tion ofcxemption 1980 100 statements and adminis-
1980 932 101 classification prob- — trative reports.
1981 12¢ . lems ofstaff and
—-— complicated nature 116
2368 117 of work involved/ ————
-« - want ofchemical
examinersreport.
11. Guatur 1980 2 2 Duetonon-produc- 2 perding R'l 12s have how-  Instructiors issucd tothe
1981 4l tion ofrecors. ever been finalised without filed formatiors t¢ ccm-
—— having to raise demands. plete assessments of RT
43 2 128 within a time-limit.
12. Indore 1977 12 .. Short ofstaff 1959 98 Board’s instructiors dt. Qut of Rs.
1978 11 .. 1980 97 7903 .65 30-6-80 has been circulated 8903.65 shown
1979 132 111 195 and a strict wathcisbeing at Col. 6 an
1980 190 120 kept on the pendencyof amount of Rs,
1981 218 .. assessment of RT 12 4339988 has
returns by  scrutiny of since been
563 231 monthly returns. realised.
13. Jaipur 1978 16 16 Non-productionof 1958 18 Instructions have been The time limit
1979 93 90 records. Want of 1979  6725,40,400.96 issued whercir the man- taken into
1980 191 122 Chartered Accoun- 1980 118 ner in which implemen- account for
1981 310 .. tats Certificate, e tation of these instruc- preparing RT
——— ————— for wantofap- 193 tions istobe ensuredat  12s  bit bytime
610 248  proval ofclassifica- - various supervisoryle-  bar has  been
taken  as  ts

tion/price lists.

vels has also been laid
down.

months,

14



14. Madras 1945
1976
1977
1978
1979
1980
1981

15. Madurai 1978

1979
1980
1981

18 18 Non-approval of 1959 10
66 43 price/classification 1980 88
108 72 lists. Wantof
157 116 Chemical Exami- 98
31y 226 nersreport. Non-
1321 613 availability ofre-
3453 .. cord shortage of
staff Re-organisa-
5440 1093 tion ofrangesdis-
pute regarding pro-
forma credit.
32 Nil Nil Nil
159
219
287
697

larger number
of cases sup-
pression or mis-
declaration  is

involved and
so time limit of
five years may

apply. This can
be decided omly

when adjudica-
tion proceedings
are complete.
Nil Instructions  issucd to
All  Assistants Collec-

tors. Intrnal

Audit

Prties and su'pervising
Officers are alsolooking

into this  particulars
aspect.
Nil General circular issucd

in pursurance of Board's
instruction dt. 30-8-80

to all Range Officers,
and the position of pen-
continues to be
reviewed periodically.

dency
similarly the im-

portance oftimely com-
pletion of assessments
was stressed again in

July 1981.

Explaraticn to

Col. 3 to 6 a
the czses  excee
ding six month
were covercd

cither by the stay
orders of the High

count or were
under provisional
assessment.

13



sation of RT-12s and
all the Asstt. Collec-
tors have been asked to
report the pendency in
their monthly adminis-
trative reportsthe posi-
tion ofpendency is cri-
tically watched.

1 2 3 4 5 6 7 8
16, Mecerut 1978 29 Nil Notapplicable Notapplicable On recipt of Member RT-12s  pendin®
1979 26 (CX)’s D.O. dated were  assessed
1980 62 30-8-80  detailed ins- provisionally &
1981 943 tructions were issued to hence time bar
—— all the field formations notattractive.
1060 to ensure that RT-12
e assessments are finalised
well within the period of
6 months. Special re-
ports caled for from the
Assistant Collctors and
the positionisrevicwed
periodically in Assistant
Collectorsconcurrence.
Iy. Nagpur Nil Nil Nil Nil Nil
18. Patna 1980 11 11 11 of 1980ar the 11 Nil Dectailed guidelines for
1981 8 assessce  failed to finalisation of RT-12
— submit rcquired tran- returns within the pres
19 port challans etc. cribed time limit was
issued. A watch is
maintained through
mothiyreportsreceived.
19. Pune 1980 18 Nil Nil Nil Nil Necessary  instructions There is no RT-12
1981 1475 have already beenissued nding more
—_—— to all Asstt. Collectors than 6 momths,
1493 to ensure timely finali-

9¢



2. Hyderabad . 197
19
1977
1978
1979
1980
1981

21. Shillong .

22. West Bengal 1977
1978
1979
1980
1981

12
25
39
144

458

1408

63

13
41

90
104

348

Nil

For want of classifi-

cation/price lists
want of production
of records. Dispu-
ted cases Court
cases.

Nil

Nil

1977
1978
1979
1979

Nil

% Being ascer-

9

16

112

tained

Nil

Nil»*

have been duly instruc-
ted to finalise the RT-
12 assessment within

the time limit Prescribed
in Sec-11-A and avoid
delays in case ofdisputed
assessments, field offi-
cers have been advised
to take action by issuing
show cause notice within
time.

Finalisation of RT-12
within  six months is
ensure through monthly
Administrative Reports
wherein receipt and dis-
posals of RT-i2s are
furnished. As per exis-
ting instructions checks
of RT-12 are required
to be completed before
the receipt of the next
RT-r12.

Apart
instructions to the con-
currence of field for-
mations on finalisation
of R.T. 12sin time.
During monthly con-
ference of Asstt. Col-
lectors.  Collector exa-
mines  individually as
regards RT-12 and other
matters. To guard
against pendency of
finalisation of RT-12

The Divisinal/Range Officer Amount at Col. 6

is being ascer-
tained.

from the set of *#In 3 cases the RT-

12 did not have
any differential
duty. In 71 cases
RT-12s will all
come in 5 years
of time limit. In
38 case demands
were raised prior
to finalisation.

e -~ S—— 5 i . M e i S | e M T
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1 2 3
23. Kanpur . 1979 22
1980 83

981 496

601

22

Nil

22

Incomplete informa-
tion given by the
assessee in price
lists and due to
heavy work load.

. e et ——— i e

22

Nil

beyond 6 months the
target has been fixed in
all the Divisions to fi-
nalise the RT-12 within
3 months.

Instructions received
from the Board speci-
fying the time limit has
been reiterated to lower
formations.  Morcover
the pendency and need
for expeditious disposal
is being repeatedly poin-
ted out in the Internal
Audit Reportsand other
communications to Di-
visional Officers. They
have also been asked to
certify that No RTs
are pending in the Ad-
ministrative reports.
Assistant Collectors
are advised suitably
to finalise such RT-12s.

8¢
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Collectorate
Description ‘
Delhi Goa

1. RT 12 Returns pending 1975 26
finalisation on 1-6-81 1976 26 1981277

1977 26

1978 115

1979 758

1980 1669

1981 2470

2. Out of Col. 2 No. of those 1975 2

which are hit by the time

limit, 1976 2 1981-—17

1977 27

1978 98

1979 639

1980 1077

1981 12

3. Reasons for pendency for
cases shown in Col. 2 above.

For want of certain records/

pricclists and classification
disputes/want of reporws
from Chemical Exa-
miner/DGTD; Non-
approval of price/classi-
fication  list; want of
chartered accounts cer-
tificatc shortage of staff;
duc to transfer of re-
cords to other ranges etc.

6 RT 12 arc pending on

account of appeal filed
by the assessee. The
remainng 11 cases, which
had been under investi-
gation for allege. under-
valuation are being ana-
lised expeditiously.

4. Outof Col.2 RT 12 returas

since finalised-No.

Total amount of demands hit

by time Hmit.

1978 8
1079 325
1950 515
1981 12

The amount of short levy

involved is Rs. 36762 05
out of which a sum of
Rs. 5337-02 has since

been got deposited.

Nil

Note : Some of these caset which are panding for reasons stated in para § would be

covered by provitional assessment and strictly sp:aking, may not bz hit by time

bar.



Description

Collectorate

Delhi

8. Procedure, if any, evolved or

issued to ensure
thet all RT 12 assessments

guidelines

are finalised well
6 manths

within

The Range Officers have
been instructed to keep
the assessment register
upto date and to finalise
the returns within six

months. The invoices
are being checked by
the Inspec-

tors by visiting the units
to avoid delay in finali-
sation of the returns.
The R.Os have also been
instructed to forward the
price  lists/classification
lists to the divisional
officer immediately after
receipt by  them for
approval by the Asst.
Collector.

Progress of disposal watched
by monthly returns and
reported to Board in
monthly Administrative
Reparts.




APPENDIX-II
(vide Part-if)

ANNEXURE 1

Modifications| Amendmenis made by the Public Accounts Committee in Draft Ninety-ninth
Report relating 10 Union Fxcise Duties —LOss Of repenue due to Operation to time bar.

—-———

- - —— e —- c——

Page Para Linc/Lines Modifications/Amendments

33 1,53 68 Delete  “‘the definition....of”

33. 1.83 11—15 Delete “‘ashow cause. . ..words”

35 1,56 3 Add “‘undecr Patna Lollectorate,” after ‘“Kumardhubi
Engineering Works Ltd.”

37 1.58 4 Add ““under Baroda Collectorate” afrer “*an zssessee”

38 1.58 1—=2 Substitute ‘‘was necessitated” by “occurrcd”

39 1,58 4 Add ‘“‘unsatisfactory” affer *“‘this”

40 1.60 1 Delete “‘reasons atributed by the”

40 1.60 2 Substitute *“ or” by ‘“‘attributed”

40 1,60 3 Substitute, ‘“were rerurns’ by ‘“inter alia to cases”

40 1.60 5 Add “rcturns” after “‘records”

42 1,63 2 Add “‘of shortassessments’ after “‘amounts’’

42 1,63 45 Substitute “and. ... .. assessces’ by which arc not backend
by proper show cause notices for want of any provision
in rule 173 I for the issue of show cause notices
could be legally enforced against assessces who checse
not to place further debits in the Accounts current
asrequired in that rule.”

43 1.63 Sewmey Substitute “As...... claims” by “This does not answer
the point at all™.

43 1.63 10—11 Substitute “‘but . ..... notices” by “‘in the absence of
of proper show cause notices for which there is ro
provisionin that rule.”

43 1.64 11 Add **The Board, however, in their Circular No. 1/81-

CX 6 dated 12 January 1981 clarified that the instrue-
tions of 13 March 1998 will mutatis mutandis apply
in such cases. There is no indication in this Circular
about the advice given by the Ministry of Jiw
after “Ministry of Law.”
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S.No.

Para No.

Ministry/Deptt.
concerned

APPENDIX I

Conclusions/ Recommendations

Conclusions/Recommendations

3

4

Ministry of Firance
Deptt. of Revenue

— ———————— e —————————— e — ———

The provisions for recovery of duty in respect of short-levy, non-levy
or erroneous refunds have undergone a number of changes, from time to
time since the inception of the Central Excise Law. A period of three
months had been prescribed in Rule 10 of the Central Excise Rules 1944
to suit the physical type of control in vogue before 1968. After the in-
troduction of Self Removal Procedure (SRP) in 1968, the time limit was
raised to one year for such assessees through the insertion of rule 178-J
in the Central Excise Rules. The amendment to Rule 10 of the Central
Excise Rules with effect from 6 August, 1977 replaced the time limit of
one year/3 months by a uniform time limit of six months in normal cases
and a period of 5 years in cases of fraud, collusion, wilful mis-statement,
suppression of facts or contravention of rules with intent to evade duty.
As the constitutionality and area of operation of Rule 10 had been a sub-
ject mnatter of controversy in the various High Courts and the Supreme
Court, the Government on the recommendations of Central Excise (SRP)
Review Committee incorporated Section 11A in the Central Excises and
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Do.

Salt Act, 1944 itself which came into force on 17 November, 1980 re-
taining the period of 6 months/5 years for recovery of duty and thereby
omitting the corresponding provisions in the Central Excise Rules. Sec-
tion 11A of the Act differed from the erstwhile Rule 10 of the Rules in
so far as the “relevant date” from which the limitation for issue of show
cause notice had to start, was concerned. While under the erstwhile
rule 10, “relevant date” was defined to mean “the date on which the duty
is required to be paid”, under Section 11A, it has been defined to mean
either the date on which the monthly return is submitted or where no

monthly return is submitted, the last date on which the said return is re-

quired to be filed.

The Committee are greatly concerned to note that there had been a
loss of revenue amounting to Rs. 1.06 crores to the public exchequer due
to non-issue of demand within the prescribed time limit in respect of
assessments during the year 1979-80 in 49 cases. The reasons for the
operation of time bar in these cases were attributed by the Ministry of
Finance to non-compliance of instructions, non-detection of irregularities
in time, failure to check duty liability from time to time, non-receipt of
the Tariff Advice by the Range Officers etc. The conclusion is inescapable
that the losses have primarily occurred due to the laxity and negligence
on the part of the department. This conclusion is further substantiated
by the Committee’s examination in detail of 5 such specific cases pointed
out by Audit in the paragraph under examination where it was found
beyond doubt that the losses had mainly arisen due to the inotdinate
delay on the part of the department in raising demands/issuing show cause
notices.
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1.50

Minitry of Finance
Dept. of Reve nu:

Do

During examination the Ministry of Finance had maintained that the
period of six months prescribed under Section 11A was considered by
them to be prima facie adequate. Keeping in view this fact and consider-
ing that a substantial amount of duty had to be foregone during the year
1979-80 due to the failure on the part of the department in issuing the
demands within the prescribed time limit, the Committee would strongly
rccommend that the Ministry of Finance should thoroughly analyse the
reasons for these lapses, ascertain to what extent the delays were avoid-
able, identify the short-comings in the functioning of thg department in
this respect, responsibility of individual officers and take appropriate mea-
sures in order to avoid such losses in future. The Committee, in this
connection, would like to emphasise the need for finalising the assesments
promptly and conducting the checks and audit of assessees accounts

regularly.

The Committee find that in one of the 5 cases viz. that of M/s. Kumar-
dhubi Engineering Works Ltd. under Patna Collectorate engaged in the
manufacture of steel castings, an irregularity was detected in March 1977.
However, the demand notice for Rs. 16.64 lakhs for the period March
1975 to May, 1979 was raised on 7 February 1980 only and had to be
served through the factory headquarters as the factory was by then closed.
According to the Ministry of Finance, the delay in raising demand occur-
red as “it took some time to ascertain the exact value of the machined
castings”. ... The Ministry have subsequently informed the Committee
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1.57

that as the case was alleged to be one of suppression of facts, the demands
had been issued on the basis of five years period, and the case was stated
to be under the process of adjudication. The Committee would like to
be informed of the final outcome of the case.

The Committee find that a demand raised by the department against
on underassessment of duty of Rs, 1.13 lakhs for the period 10 March,
1970 1o 28 June, 1971 in respect of calcium carbide on M/s. Travancore
Electro Chemical Industries Ltd. under Cochin Collectorate was set aside
by the Appellate  Collector on the ground of time bar. The loss has
occurred on account of the failure of the department in taking timely
action. According to the Audit Paragraph, the Ministry of Finance had
informed the Audit that the assessee had requested for the adjustment of
the short levy against his refund claim pending with the jurisdictional
Assistant Collector.  The Ministry of Finance have now stated that the
request by the assessce for adjustment in refund claim was in respect of
another demand and the demand for Rs. 1.13 lakhs had become time
barred even at the time it was issued. Expressing regret over the incor-
rect information Yurnished to the Audit, the Ministry have added that, “the
incorrect factual position reported by the Collector concerned at the Draft
Audit para stage was based on an incorrect report received by him from
the Divisional Officer”, The Committee would, in this connection, like to
be apprised of the precise legal position of adjustment of outstanding
demand from the pending refund claims. The Committee would also
like to be apprised of the specific reasons for delay in raising the demand.
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Ministry of Fmance
(Deptt. of Reveuue)

The Committee find from another casc pointed out by Audit that an
appeal filed in September, 1971 by M/s Dharmpur Leather Cloth Com-
pany Ltd., an assessee under Baroda Collectorate manufacturing P.V.C.
Film Jaminated textile fabrics against the classification approved by the
department was dismissed by the appellate authority as time barred in
October, 1974. A show cause notice and demand for differential duty
for the period July 1970 to April 1971 during which the product was
cleared on payment of duty at lower rate was, however, issued by the
department in April 1976 only. On an appeal filed by the assessee against
the said demand the appellate authority held in July 1979 that the demand
was not sustainable under rule 10 of Central Excise Rules 1944. Accor-
ding to the Ministry of Finance the delay in raising the demand occurred
as the price list was obtained from the assessee only in March 1976. From
the information furnished by Ministry of Finance the Committee find that
the asscssee was requested to furnish the price list on 22 April, 1971 and
subsequently reminded on 8 May, 1971, 27 August, 1971, 29 November,
1971, 9 January, 1975 and 14 July, 1975, Apparently, the matter was
not pursued during the period December 1971 to September 1974 and
August 1975 to February 1976. What is more intriguing is that the de-
partment did not take timely recourse to Section 14 of the Central Excise
and Salt Act 1944 which empowers the Government to summon an assessee
1o furnish information/produce documents. The Ministry of Finance
have not been able to adduce any plausible explanation for this lapse and
have merely stated that, “it appears that the concemed sector officer

9%



1-59

Do.

(now expired) did not bring the facts of failure of supplying the informa-
tion by the assessece to the notice of the higher authorities for invoking
provisions of Section 14 in time”. The Committee find the reply of the
Ministry totally unconvincing. They cannot but reach at the conclusion
that this is clearly indicative of the casual manner in which matters relating
10 raising of demand are being dealt with in the Department. The Com-
mittee would like to express their concern at this unsatisfactory state of
affairs. The Committee recommend that while examining the reasons for
delay in raising demands and formulating suitable corrective action as
recommended by the Committee in an earlier paragraph, the Ministry of
Finance should take necessary steps to obviate recurrence of the type of
lapse dealt with in the instant case.

The Committee note that after incorporation of Section 11A in the
Central Excise and Salt Act, 1944, the period of limitation for issue of
the show causc notice for non-levy short-levy or erroneous refund of duty
will run from the datg on which the monthly return (RT 12 Returns) is
to be submitted by assessees where such return is required to be filed and
where no monthly return is submitted, the last date on which such return
was to be filed and in any other case. the limitation will continue to run
from the date on which duty is paid. From the information furnished
by the Ministry of Finance the Committee find that in all the Collectorates
taken together, 51,417 RT 12 Returns were pending finalisation on 1
June 1981 ranging over a period of 13 years from 1968 to 1981. Out
of these, 8309 returns ranging from 1975 to 1981 were stated to have
been hit by the time limit. According to the information furnished by the
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8 1.60 Ministry of Finance

Deppt of Revenu

Ministry of Fimance, out of 8309 returns, 3155 returns relating to 1975-—

1980 had since been finalised and an amount of Rs. 33,57,320 was lost
due to operation of time bar,

The Ministry of Finance atributed this disqueiting level of pendency
inter alia to cases pending with High Courts, provisional assessments, non-
production of records, returns pending with range offices, non-approval
of classification/price lists, shortage, of staff, late receipt of report on
samples, reorganisation of range offices, complicated nature of work etc.
The Ministry of Finance have, however, stated that instructions were
issucd to the Collectors from time to time emphasising the need for timely
finalisation of RT 12 Returns. In this connection, the Committee find
that at the time of introduction of Self Removal Procedure it had been
stipulated that RT 12 Returns should be finalised before the receipt of
the next return i.e. within a period of one month and if for some reason
it cannot be finalised within one month, its assessment should be comp-
leted within a period of 3 months of its submission in any case. The fact
that returns pertaining to a considerable * length of time, in some cases
ranging upto 13 years, remain yet to be finalised clearly indicates that the
Central Board of Excise and Customs have failed to exercise adequate
control in ensuring prompt finalisation of RT 12 Returns. The Committee
feel that most of the reasons given for pendency of returns are such which
can be removed by toning up the working of the Department. As the
crucial date for issue of show cause notice is now closely linked with the
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submission of monthly return the Committee would strongly recommend
that the Central Board of Excise and Customs should immediately look
into specific cases, particularly those which are pending for more than 5
years, identify the reasons and find out how for the laxity of officers con-
cerned has been responsible for these delays and take corrective measures.
The Committee would like the Central Board of Excise and Customs to
introduce a regular system of monitoring in respect of all Collectorates
to ensure that the returns are finalised expeditiously.

In this connection, the Committee note that presently no time limit has
been specifically provided in the Central Excise Rules for completion of
assessment memorandum on RT 12 Returns.  The Committee would
recommend that the Government should consider the desirability of pre-
scribing a time limit in the Central Excise Rules for the finalisation of as-
sessment in RT 12 Returns in  order to avoid delay in finalisation of
assessments and consequently the demands becoming time barred due to
laxity on the part of the department.

Another disquieting feature which came to the notice of the Committee
during their cxamination was that no uniform procedure was being follow-
ed by different Collectorates for watching the finalisation of RT 12 Re-
turns. The Committee recommend that the Central Board of Excise and
Customs should look into the matter and take necessary measures to lay
down uniform procedure for watching finalisation of RT 12 Returns,
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During examination, the Committee desired to know  whether the
amounts of short assessments shown due by Central Excise Officers on
RT 12 Returns which are not backed by proper show cause notices for
want of any provision in rule 1731 for the issue of show cause notices
could be legally enforced against assessces who choose not to place further
debits in the Accounts Current as required in that rule. In their note the
Ministry of Finance have mercly stated that, “Assessment on RT 12 Re-
turn is finalised in terms of the provisions of Rule 173 I.  This rule does
not provide for issue of show cause notice before the deficiency is pointed
out by the assessing officer in the assessment memorandum on the return”.
This does not answer the point at all. The Committee would like to be
apprised of the precise legal position in respect of recovery of the amounts
shown due on RT 12 Returns in the absence of proper show cause notices

tor which there is no provision in that rule.

The Committee note that in the newly introduced Section 11A of the
Central Excises and Salt Act, 1944, there is no saving clause in favour of
pending show cause notices issued under the erstwhile rule 10. To a
pointed question of the Committee as to whether such notices lapsed in
the absence of the saving clause in the new provision, the Ministry of Fi-
nance inter alia replied that the matter was still under examination in
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consultation with the Ministry of Law. The Board, however, in their
circular No. 1/81-CX-6 dated 12 January, 1981 clarified thdt the instruc-
tions of 13 March 1978 will mutatis mutandis apply in such cases. There
is no indication in this circular about the advice given by the Ministry of
Law. The Committee recommend that the matter should be expeditious-
ly examined and the position made abundantly clear. They would like to
be informed of the final results of the examination,
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