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INTRODUCTION

I, the Chairman of the Public Accounts Committee, as authorised
by the Committee, do present on their behalf this Fourth Report of
the Public Accounts Committee (Sixth Lok Sabha) on paragraphs
relating to Income Tax included in Chapter II of the Reports of the
Comptroller & Audit General of India for the years 1973-74 and 1974-

75, Union Government (Civil), Revenue Receipts, Volume II, Direct
Taxes.

2. The Reports of the Comptroller & Auditor General of India for
the years 1973-74 and 1974-75, Union Government (Civil), Revenue
Receipts, Volume II, Direct Taxes were laid on the Table of the
House on 9 May 1975 and 14 May 1976 respectively. The Public
Accounts Committee (1976-77) examined the paragraphs relating to
Income Tax at their sittings held on 16 and 17 November, 1976, but
could not finalise the Report on account of dissolution of the Lok
Sabha on 18 January, 1977. The Public Accounts Committee (1977-
78) considered angd finalised this Report at their sitting held on the
13 September, 1977 based on the evidence taken and the further writ-
ten information furnished by the Department of Revenue and Bank-
ing. The Minutes of the sittings form Part 11* of the Report.

3. A statement containing conclusions|recommendation of the
Committee is appended to this Report (Appendix V). For facility
of reference these have been printed in thick type in the body of
the Report.

4. The Committee place on record their appreciation of the Com-
mendable work done by the Chairman and Members of the Public
Accounts Committee (1976-77) in taking evidence and obtaining in-
formation on this Report,

5. The Committee also place on record their appreciation of the
assistance rendered to them in the examination of these paragraphs
by the Comptroller and Auditor General of India.

6. The Committee would also like to express their thanks to the
Department of Revenue & Banking (now Department of Revenue).
Ministry of Finance for the cooperation extended by them in giving
information to the Committee.

New DEeLuI; C. M. STEPEEN,
September 30, 1977, Chairman,
Aﬁ;{ﬁd‘yﬁf ‘1%99“(8) Public Accounts Committee.

*Not printed. One cyclostyled copy laid on the Table of the House and
five cyclostyled copies placed in the Parliament Library.



CHAPTER 1

LOSS OF REVENUE DUE TO ADOPTION OF INCORRECT
PROCEDURE

Audit paragraph

1.1. No penalty under the Income-tax Act can be imposed unless
the assessee has been heard or has been given a reasonable oppor-
tunity of being heard.

12, In two cases, an Inspecting Assistant Commissioner of
Income-tax passed penalty orders without giving a reasonable
opportunity of being heard to the assessees, with the result that the
orders passed by him were challenged by the assessees before the
Tribunal, and the Tribunal struck down the orders holding them
as bad in law. Failure to comply with the mandatory require-
ments of law on the part of the departmental authorities thus
resulted in loss of revenue of Rs. 63,796.

1.3. In one of these cases the procedure adopted by the Inspect-
ing Assistant Commissioner was peculiar. He fixed the date of
hearing at such a short notice that the assessee was enabled to
get away on a plea of technicality. Even the Appellate Tribunal
was constrained to remark thus:

“It is indeed unfortunate that a senior officer like the Inspect-
ing Assistant Commissioner who levied the penalties
failed to comply with the express requirement of law.
It is unfortunate for two reasons. First, when the
assessee informed him that the notice fixing the hearing
on 9 March, 1972 was received after the expiry of the
time fixed for hearing, he had sufficient time to give
another hearing t{o the assessee. It is true that the
penalty proceedings were getting time-barred by 31
March, 1972, but he had three weeks before him by that
time and in fact he waited till 27 March, 1972 {o finalise
the penalty proceedings. Within that time he could have
easily given a notice of another hearing to the assessee.
Second, from the material on record and the admission
of the assessee before the Income-tax Officer and the
Appellate Assistant Commissioner, there appears to be a
clear case for levying penalty under Section 271(1) (¢) of

r
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the Act and the Inspecting Assistant Commissioner has
thrown away the case by what we may describe as his
negligence to comply with an express requirement of
law.”

14. While accepting the objection in principal, the Ministry
in their reply (February 1975) have stated that the Additional
Commissioner of Income-tax had taken note of the lapse of the
Inspecting Assistant Commissioner concerned and the explanalion
of the Officer is under consideration. No remedial action is stated
to be possible at this stage.

[Paragraph 42 (iii) of the Report of the Comptroller and Auditor
General of India for the year 1973-74, Unioni Government (Civil),
Revenue Receipts, Volume 11, Direct Taxes.].

15. The Committee learnt from Audit that the two cases cited
in the Audit paragraph related to penalty proceedings under Section
271 of the Income-tax Act, 1961, for concealment of income. Under
Section 271 of the Act, any person who has concealed particulars of
his income or furnished inaccurate particulars thereof is liable to
a penalty. Till the assessment year 1967-68 the minimum penalty
leviable under this Section was 20 per cent of the amount of tax
which would have been avoided on the concealed income, From
1 April, 1968, the Act was amended to enhance the minimum
penalty to an amount equivalent to the income concealed. [The
Taxation Laws (Amendment) Act, 1975, has once again brought
down the minimum penalty to the tax avoided].

1.6. Section 274(1) of the Act provides that no penalty shall be
imposed unless the assessee has been heard or has been given a
reasonable opportunity of being heard. It is a well settled princi-
ple of law that if such opportunity to show cause is not given to
the assessee, the imposition of the penalty would be invalid.

1.7. In cases where the minimum penalty imposable exceeds
Rs. 1,000 (from 1 April, 1971, where the amount of concealed
income exceeds Rs. 25,000), the Income-tax Officer concerned shall
refer the case to the Inspecting Assistant Commissioner, who is
competent to impose the necessary penalties in such cases.

1.8. The Committee were given to understand by Audit that a
limitation period of two years is available for completing these
penalty proceedings and that in these two cases the Inspecting
Assistant Commissioner concerned had fixed the first hearing of
the proceedings only in the last month of the limitation period and
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then rushed through the proceedings disregarding the
requests for adjournment even though the notices were actually
served on the assessees after the date and time fixed for the hearing.
The Committee, therefore, desired to know whether there could be
any justification whatsoever in disregarding the assessees’ requests
for adjournment and completing the penalty proceedings. In a
note furnished in this regard, the Department of Revenue & Banking
informed the Committee that in the first case relating to M/s.
Mallikarjuna Cloth Stores, Rajam, though penalty proceedings
under Section 271(1) (¢) of the Income-tax Act were referred to
the Inspecting Assistant Commissioner had issued notices only on
under Section 274(2) for the assessment years 1965-66 to 1968-69,
the Inspecting Assistant Commission had issued notices only on
3rd March, 1972 fixing the hearing in respect of penalty proceedings
for all the years on 9th March, 1972. The Department further stated
that the notice was served on 9 March,' 1972 (according to the
assessee at 200 P.M.) while the assessee had been asked to appear
at 11.00 AM. on that day and that the assessee had on the same
day sent a telegram to the Inspecting Assistant Commissioner re-
questing for an adjournment of hearing, followed by a letter dated
10th March, 1972 requesting for an opportunity of being heard. The
Inspecting Assistant Commissioner had, however, without giving
any further notice of hearing, finalised the proceedings on 27th
March, 1972 and imposed penalty under Section 271(1) (¢) for
different years amounting to Rs. 94,500, which was later on cancelled
by the Income-tax Appellate Tribunal by their order dated 31 May,
1973 as being vitiated in law and, therefore, illegal and invalid. The
Department added:

assessees’

“In the Mallikarjuna case, on receipt on 10th March, 1972 of
the assessee’s telegram asking an adjournment, the IAC
would have been well advised to formally intimate the
fresh date of hearing.”

1.9. As regards the second case referred to in the Audit para-
graph, the Department of Revenue & Banking informed the Com-
mittee, in a note, that in this case, relating to Shri K. Ramachandra
Rao, Narasimapatnam, the Inspecting Assistant Commissioner (the
same officer who had handled the earlier case) had fixed hearings
for penalty proceedings under Section 271 of the Act read with
Section 74 on 18th January, 1972 for the assessment year 1967-68
and that this notice was, however, served on the assessee only on
19 Janusry, 1972, whereupon the assessee, by his letter dated 19
January, 1972, had requested for an adjournment on the ground
that the notioce was served on him after the date of hearing and
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that his Auditor had gone to Nagpur and was expected back only
on 25 January, 1972. The Department further stated that the
assessee’s letter was received by the Inspecting Assistant Commis-
sioner on 21 January, 1972, who, however, without passing any
order on this letter and without giving any further opportunity to
the assessee, passed the penalty order imposing a penalty of
Rs. 4,100 under Section 271(1) (¢) of the Act. The Department

added:

“In the second case, the IAC waited for three days before
passing the order on 21 January, 1972. The assessiee’s
request for adjournment was received on that date after
finalisation of the proceedings. The IAC should have
checked up before finalisation of the proceedings whether
notice had been served before the date of hearing.”

1.10. Asked whether time was still available in these cases for
giving a second hearing and, if so, why the Inspecting Assistant
Commissioner had rushed through the proceedings, the Department
of Revenue & Banking replied, in a note, as follows:

“Time was available for giving second hearing.

In the Mallikarjuna case, the IAC did wait for more than
two weeks before passing the penalty order but failed
to intimate a fresh date of hearing to the assessee.

In the second case, viz. K. Ramachandra Rao, the IAC
waited for three days beyond the date fixed for hearing
before passing the order. The IAC did not, however,
check up before finalisation of proceedings whether the
notice had been served before the date of hearing.

1.11 The Committee learnt from Audit that the Income-tax
Appellate Tribunal, Hyderabad Bench ‘B’, while cancelling the
order of penalty in the case by their order dated 29 January, 1974,

had observed as follows:

“Under Section 274(1), the Inspecting Assistant Commissioner
is bound to provide the assessee with a reasonable oppor-
tunity of being heard. In this case, it is not disputed by
the Revenue that the notice issued by the Inspecting
Assistant Commissioner fixing the case for hearing on
18 January, 1972 was actually served on the assessee
only on 19 January, 1972. The said notice is, therefore,
clearly invalid. The assessee has requested the Inspect-
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ing Assistant Commissioner on the very next day, that
is, 20 January, 1972, to provide him with an opporjunity
of being heard. The Inspecting Assistant Commissioner
does not even make a reference to this request in his
order of penalty. On the other hand, in paragraph 2 of
his order, he has discussed the explanation said to have
been filed by the assessee before the Income-tax Officer
and has sought to reject it. This is not a case where the
proceedings were getting time-barred by 21 January,
1972, The assessment order in this case was passed on
20 March, 1979. The Inspecting Assistant Commis-
sioner had ample time before him to comply with the
requirement of law in this respect. The requirement
under Section 274(1) is mandatory. Noan-compliance
thereof is fatal to the validity of the order of penaliy.
We are, therefore, clearly of the view that the order of

penalty deserves to be cancelled and we hereby cancel
it.”

1.12. With reference to the failure of the Inspecting Assistant
Commissioner to observe the provisions of the law in regard to levy

of penalty in these two cases, the Chairman, Central Board of Direct
Taxes stated during evidence:

“Prima facie, in this case, since a high powered tribunal had
commented so severely and adversely against this person,
I personally think that there is no room for taking any
view other than the one that he was guilty of gross
negligence.”

1.13. The Committee desired to know whether the Department/
Central Board of Direct Taxes had reviewed the other proceedings
completed by this particular officer and, if so, what the findings

of the review were. A representative of the Central Board of
Direct Taxes stated in evidence:

“In this case, we asked Commissioner, Andhra Pradesh to
make a review of the penalty cases. In seven cases in-
cluding these two, he made similar mistakes. Charge-
sheet is issued to him and show cause notice. whyv dis-
ciplinary action and adequate punishment should not be
awarded. The total number of cases was 239. This
officer’s name is Mr "

Asked when the Commissioner had completed the enquiry in this
case, the witness replied that the enquiry report from the Commis-

.



sioner of Income-tax, Andhra Pradesh was dated 6 February,
1976. In a note furnished subsequently, the Department of Revenue
& Banking informed the Committee that “necessary memorandum
alongwith the Statement of Imputations” was despatched on 3
May, 1976, that in his representation received on 3 December,
1976 the officer had denied the imputations and that his represen-
tation “was under examination,”

1.14. The Department of Revenue & Banking also furnished, at
the Committee's instance, details of the other five similar cases
handled by the officer which had been included, alongwith the
two cases commented upon by Audit, in the Statement of Imputa-
tions of misconduct on which action was proposed to be taken
against the officer, which are reproduced in Appendix I. The Com-
mittee found that in one of those five cases (Shri V. V. Ramanaji,
Anakapalli) also, the penalty proceedings had been quashed by
the Appellate Tribunal who in their Appellate Orders dated 28 Sep-
tember 1973, had observed as follows:

“There is no doubt that the authority imposing the penalty
should hear the party who is to be penalised or to give
that party reasonable opportunity of being heard- When
this elementary principle of natural justice is violated by
the IAC by giving notice as he did in this case the order
of penalty is clearly vitiated.”

1.15. According to the Audit paragraph, while accepting the ob-
jection in principle, the Ministry in their reply (February 1975)
had stated that “the Additional Commissioner of Income-tax had
taken note of the lapse of the Inspecting Assistant Commissioner con-
cerned and the explanation of the officer is under consideration.”
Since it, however, appeared that action against the officer was yet
to be taken in a conclusive manner even after the lapse of nearly
two years, the Committee desired to know the purpose sought to be
achieved by the Department’s reply to Audit. The Chairman of the
Central Board of Direct Taxes stated in evidence:

“This observation that this lapse had already come to our
notice was made only with a view to say that audit did
not find out this mistake, we had ourselves found it out.”

1.16. The Committee, however, understood that in spite of the
fact that severe strictures had been passed by the Appellate Tribunal
on the performance of this particular officer, he had been promot-
ed as a Commissioner of Income-tax while the investigations were
in progress. The Committee, therefore, desired to know why the
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officer had been promoted if according to the Department they them-
selves had found lapses in his performance even earlier than in

February 1975. A representative of the Central Board of Direct
Taxes stated in evidence:

“Promotion is made by Departmental Promotion Committee.
This was done before the issue of the charge-sheet.”

Asked when the Departmental Promotion Committee had met, the
witness replied:

“If I remember right, it met in December 1975.”

In a note furnished subsequently in this regard, the Department
of Revenue & Banking informed the Committee that while the con-
cerned Departmental Promotion Committee had met on 8 October
1975, the report of the Commissioner of Income-tax mentioning the
name of Shri....as the concerned officer responsible for the alleged
lapses was received in the Board’s office on 23 December 1974.

In view of the fact that the lapses committed by this particular
officer and the strictures passed by the Tribunal had apparently been
in the Department’s knowledge even prior to February 1975 the
Committee desired to know why these facts had not been brought
to the notice of the Departmental Promotion Committee. The wit-
ness statetd in evidence:

“Departmental Promotion Committee takes into account the
confidential rolls. In this case there was no charge-sheet
at that time.”

The Chairman of the Central Board of Direct Taxes added in
this context;

“1 shall explain the position regarding the selection of an in-
dividual. When the DPC meets, it has before it the con-
fidential reports of the concerned officers and the integrity
certificate. Now, if the confidential reports till the latest
year indicate that his work has been outstanding, very
good or good or whatever it is. that man with outstanding
and very good reports is selecied by the DPC. 1f his re-
ports have been found to be very good and, if he has got
an integrity certificate, then the DPC selects him. Therefore
if he had committed some default. maybe, four or five
years thereafter, if it has come to the surface, then action
would be taken against him if it is found that he has

’
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committed that lapse. But, the DPC has to be guided by
the confidential reports which it has before it.”

. To another question whether the lapses committed by the officer
in these seven cases had not been adversely commented upon in the

confidential report, the Chairman of the Central Board of Direct
Taxes replied:

“Entry is made after a person is convicted or found guilty or
to have committed default. Those character rolls would
not show any lapse on his part. Those rolls were very
good. We had the Vigilance clearance also. It is because
of those factors that he was considered fit for promotion
by the DPC. Now, the developments which are before
this hon. Committee came to the notice. Of course, they
have not come to the notice of the DPC when the DPC
selections took place.”

Asked in this context whether the Departmental Promotion Com-
mittee was not aware when it met that strictures in a number of
cases had been passed by the Tribunal against this officer, the
witness replied:

“Unfortunately, the DPC did not know that.”
He added:

“This matter was being handled in another section. Unfortu-
nately they did not communicate it to the DPC.”

Clarifying the position further, the witness stated:

“Of course, you might say that there was no ccordination bet-
ween various sections under the Board. But, as it s,
this matter is being dealt with in one section while the
character rolls are being maintained in another section.
That section was not aware of this fact that these were
the lapses reported against this gentleman. Even other-
wise, I personally feel that unless the person is given
an opportunity to explain his points of view, and, the-
reafter, some decision is taken. we should not consider
that person to be guilty.”

1.17. Asked whether this did not imply that the agency responsi-
ble for supplying the Departmental Promotion Committee with all
relevant material in regard to the performance of the officials being
considered for promotion, had defaulted seriously, the Chairman of
the Central Board of Direct Taxes replied:

“While it appeared so, the Section concerned did not inform
the Establishment Section, I mean—that such strictures
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had been passed. Probably they did not do so because
they might have felt that unless an opportunity was given
to him to explain his conduct and thereafter some view
is taken, a person should not be adjudged guilty at that.
stage.”

To another question in this context whether the witness would
not concede that the Departmental Promotion Committee should
also take into account, while considering the suitability of officials
for responsible pcsts, not only proven misconduct but also investi-
gations in progress or reports in regard to lapses or failures of diff-
erent types which reflect on the efficiency of the officials, he replied:

“If there is a general suspicion as such, the DPC cannot take
notice of it.”

he added;

“There is a column in the character roll regarding integrity
and if there is an adverse observation in regard to that
person, he will certainly not be selected.”

The witness informed the Committee further that in this case
“there has been no entry in the character roll.”

1.18. Asked to indicate the latest position of the disciplinary oro-
ceedings stated to have been launched against this particular officer,
the Department of Revenue & Banking, in a ncte dated 15 March
1977 informed the Committee as follows:

“The case was referred to the Union Public Service Commis-
sion for advice in accordance with the rules, on 14 Jan-
uary 1977. The Commission's advice is awaited.”

1.19. In this context, the Committee desired to know whether
officers, particularly at the senior level in the Central Board of
Direct Taxes and the Central Board of Excise and Customs, who
Were under a cloud or suspicion or about whose bonafides rumours
were afloat, had been promoted to more responsible positions, The
Finance Secretary stated in evidence:

“l am not aware of any case where a person who has been
found guilty, or suspected of any corrupt practice or
otherwise, has been given promotion. Because, I happen
to be on each one of the departmental promotion com-
mittees dealing with senior posts. There have been a
number of cases where the CBI enquiries have been going
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on and there the practice hag been to put the recommenda-
tions of the Committee in a sealed cover, untill the CBI en-
quiry is over and the man is either removed from the
cloud of suspicion, or certain action is being taken against
him. In fact, T would make bold to mention, in continua-
tion of our earlier discussions, that we have found a dis-
tinct bias in Government at the highest level to ensure
that promotion takes place on the basis of merit, rather
than on the basis of seniority. In fact, when one or two
cases went up to the Appointments Committee of the
Cabinet, they remarked: since this has been approved by
the DPC, we agree to it but on the other hand we would
have wanted much greater weight to be put on merit
ratner than on seniority. If a man is under a cloud, al-
most certainly this would immediately have attracted the
attention of both the DPC and also the highest levels of
Government.”

The Committee were, however, informed during evidence by a
representative of the Central Board of Direct Taxes that while an
officer whose integrity was suspect could be considered for promo-
tion provisionally pending completion of the investigations into the
conduct of the officer, in regard to other cases of enquiry which did
not involve a charge of lack of integrity, this procedure was not in
vogue.

1.20. Askea whether any CBI enquiry was pending against this
particular officer, the Chairman, Central Board of Direct Taxes
replied:

“Not tu my knowledge.”
He added:

“I will cneck up. If it were there, I would have known it.”
The witness subsequently informed the Committee as follows:

“. ..the Deputy Secretary in charge of Administration has
been contacted and he says he is also not aware of any
CBI enquiry being conducted.”

The Committee thereupon asked whether any CBI enquiry was
ever conducted against this officer. The witness replied:

“That will have to be checked up if something had happened
20 or 25 years ago.”



11
‘He, however, added:

“Suppose the CBI enquiry had been conducted and if he had
been convicted, then it would have found plece in his
records. If CBI had conducted an enquiry and later on,
it was dropped, it makes no difference....I was saying
that if it was within our knowledge that there was a CBI
enquiry against him, we would have taken due notice of
that. If there is a person against whom CBI enquiry was
held and he had come for adverse notice, I shall be the last

person to consider his case for Commissioner of Income-
tax.”

In a note furnished subsequently in this regard, the Department
of Revenue & Banking have informed the Committee as follows:

“According to the records maintained in this Department, the
CBI has not registered any case for enquiry against Shri..”

1.21. On the Committee pointing out that while this was a case
where an official had apparently not been punished for his ineffi-
ciency but had on the contrary been rewarded by a promotion there
also appeared to be instances where honest officials in the Income-
‘tax Department, particularly those handling assessments of the
monopoly houses, had been transferred or had been wrongly victi-

mised for their honesty and hard work, the Chairman of the Central
.Board of Direct Taxes replied:

“l am nqt aware of even one case of this type. If a case
is brought to my notice, I will certainly look into it and
intimate the result of my enquiry to the Committee.”

He added:

“I can say with all the humility I possess that I am not aware
of a single case where good work has been punished.”

Asked whether the witness could assure the Committee that as
far as he was aware that gcod, honest and conscientious work when
it affected the interests of those who were at the top of our economy
and command influence in political life would not be punished but
‘would be rewarded, he replied:

“I give you this assurance that such officers will not only not
be punished but they will be duly recognised.”

1.22. The Committee desired to know in how many other case‘s,
"Tribunals or Courts had passed strictures against the department's

1943 LS.—2..
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officers for similar lapses. In a note, the Department of Revenue &
Banking stated: ‘

“No sébarate record of such cases has been maintained. When-
ever a case involving a serious lapse on the part of a
departmental officer comes to notice, appropriate action is
taken. -

The two cases referred to in para 42 (iii) of the C&AG’s Re-
port along with ancther case of penalty for concealment
of income in which the Tribunal had passed strictures are
amongst the cases included in the charge-sheet issued to-
the officer concerned.

Recently, in another case, the Income Tax Appellate Tribunal
have adversely commented regarding the manner in which
a penalty order was passed by the Income Tax Officer.
The Officer’s explanation has been called for.”

1.23. The Public Accounts Committee have been repeatedly ex-
pressing concern over the rush of proceedings towards the end of
the limitation period which inevitably resulted in the completion
of the cases in haste and without adequate scrutiny. As early as
in 1964, the Public Accounts Committee (1964-65), in paragraph 7
of their 28th Report (Third Lok Sabha) had pointed out that the rush
of assessments in the month of March was a contributory factor or
was being cited as such for mistakes arising out of carelessness or
negligence. Again, the Public Accounts Committee (1972-73), in
paragraphs 2.50 and 2.95 of their 51st Report (Fifth Lok Sabha)
had reiterated their oft-repeated suggestion that assessments, parti-
cularly those in high income brackets should, as far as possible, be
completed earlier in the year. The Department had then informed
the Committee in March 1973 [Vide page 47 of the 150th Report
(Fifth Lok Sabha)] that instructions had been issued in this behalf
in November 1970 requesting the Commissioners of Income-tax to
ensure that the Income-tax Officers planned their work in such a
way that assessments of cases involving large incomes were not
crowded into the last month and the last week of the financial year.
Reverting to this subject in paragraph 1.72 of their 118th Report
(Fifth Lok Sabha), the Public Accounts Committee (1973-74) had
observed, inter alia, that they had received an impression that “the
Income-tax Officers act with alacrity when they want to and other
cases are put off til] these are about to become time-barred” and had
recommended that the Department should give serious thought to
this prcblem and take steps to normalise the position soon. Review-
ing the position once again in paragraph 5.21 of their 186th Report
(Fifth Lok Sabha), the Public Accounts Committee (1975-76) had’
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pointed out, inter alia, that the Department was “yet to take firm
and effective steps tc ensure proper planning of the work of the
Income Tax Officers so as to avoid the assessments, at least in  big
income cases, being rushed through towards the end of the year or
the end of the limitation period.”

1.24. Since the cases commented upon in the present Audit para-
graph also appeared to suggest that there was no perceptible im-
provement in the situation, the Committee desired to know what
concrete steps had been taken in this regard. The Chairman of the
Central Board of Direct Taxes stated in evidence:

“It is a fact that in the past, this practice was being followed
that time-barring cases were being taken up at the fag
end of the year. But in May 1974, we drew up an action
plan which prescribes quotas for various types of assess-
ments to be completed according to a time-bound pro-
gramme.”

Another representative of the Board added in this context:

“The action plan hag laid down certain targets. These are split
into quarterly targets and are reviewed. In 1972-73 and
1973-74 upto December of the financial year, 52 to 54 per
cent of the time barring assessments were completed. In
1974-75, the percentage shot up to 73.2. In 1975-76, it
was about the same, In the current year there has been
further improvement. Last year upto September 1975,
44.9 per cent of the time barring assessments were com-
pleted. This year upto September 55.8 per cent of the
time barring assessments have been completed. The tar-
get laid down is that all time barring assessments should
be completed by December 1976.”

Asked if it had been examined whether the officers had been deli-
berately delaying the completion of the proceedings within the time
limit so that after the expiry of the limitation period, the assessees
may have an opportunity to get such hastily-completed proceedings
quashed by Tribunals or courts and thus avoid taxes, the Chairman
of the Central Board cf Direct Taxes replied:

“Whatever be the motive—mala fide or bona fide—for making
assessments at the fag end of the year, we are now trying
to ensure that time barring assessments are completed
well before the end of the year.”
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In a note subsequently furnished in this regard, the Department
of Revenue & Banking have stated:

“Since the beginning of financial year 1974-75, the Department
has started the practice of formulating an Action Plan
which contains a time bound programme of work required
to be done in specified areas during each financial year.
The progress made by each Commissioner in different
areas of work is reviewed by the Chairman at the end
of each quarter.

While formulating the Action Plan and laying down the tar-
gets in various areas of work, a high priority is given to
the early disposal of time-barring assessments. The fol-
lowing table would indicate the progress in this regard:

1972-73 1973-74 1974-75 1975-76
(i} Total No. of time barring
assessments completed . 5,133,333 5,417,333 5,73,138 5,78,974
(i) No. of time barring assess-
mants completed upto 31
December . . . 2,60,753 2,94,654 4,19,511 4:20,390
(iii) Percentage of the time tarring
assessments completed upto
December . . . 5§2°49% 54°4% 73°2% 72°69%

The above figures show that with the introduction of ‘Action
Plans’ the disposal of time-barring assessments by the end
of December has increased by more than 20 per cent. The
lisposal of time-barring assessments upto 30 September in
the current year has risen to 55.8 per cent from 44.9 per
cent in the last year.”

The Department of Revenue & Banking also furnished at the
Committee’s instance, statements indicating, year-wise, the targets
envisaged under the Action Plan and the actual achievements since
the introduction of the Plan, which are reproduced in Appendix II.

1.25. In another note, the Department also informed the Com-
mittee that apart from the quarterly review by the Board of the im-
plementation of the Action Plan, a system of frequent surprise visits
of Income-tax Offices by Inspecting Assistant Commissioners/Com-
missioners had also been introduced and that “action against the
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erring officers coupled with better planning and supervision” should
contribute in preventing such lapses.

Asked why instances of the types commented upon in the
Audit paragraph should continue to recur in spite of all the remedial

measures stated to have been taken, the Department of Revenue &
Banking, in a note replied:

“The cases of the type commented upon in the Audit para-
graph reflect an individual’s failure to observe the provi-
sktons of law and the prescribed procedure. Every effort is
being made to eliminate the occurrence of such lapses.”

1.26. Section 274(1) of the Income-tax Act, 1961, provides that no
penalty shall be imposed unless the assessee has been heard or has
been given a reasonable opportunity of being heard and it is a well
settled principle of law that if such opportunity to show cause is
not given to the assessee, the imposition of the penalty would be
invalid. The Committee are concerned to note that in these two
cases commented upon by Audit as well as in five other cases, a
senior officer of the status of Inspecting Assistant Commissioner of
Income-tax had, in utter disregard of the mandatory provisions of
the law, rushed through the penalty proceedings ignoring the asses-
sees’ requests for adjournments with the result that the orders
in three of the cases were quashed on appeal as being bad in law
by the Income-tax Appellate Tribunal who had alse passed strictures
against the officer. The failure to observe the prescribed procedure
resulted in loss of revenue of Rs 65,8%6 in these three cases.
Admittedly, adequate time was available for giving second hear-
ings in these cases. Thus, in the first case referred to by Audit
(M/s. Mallikarjune Cloth Stores), the Inspecting Asssistant Com-
missioner had waited for more than two weeks before passing the
irhpugned order but had failed to intimate a fresh date of hearing
to the assessee. Similarly, in the second case (Shri K. Ramachandra
Rao), though the officer had waited for three days beyond the date
fixed for hearing before passing the penalty order, he did not,
however, verify before finalising the proceedings whether the notice
had been served before the date of hearing. The Committee take
serious view of these entirely unwarranted and costly lapses.

1.27. Though the Chairman of the Central Board of Direct Taxes
conceded that since the Appellate Tribunal had commented sever-
ely and adversely against the officer, there was no room for taking
any view other than the one that “he was guilty of gross negli-
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gence”, the Committee are distressed to find that principled and
conclusive action is yet to be taken against the officer for these
lapses even after the passage of more than two years since they
were highlighted by Audit. On the other hand, the Committee
learnt with concern that instead of penalising the officer for his
negligence which besides costing the exchequer dearly must have
also caused considerable hardship to the assessees, the Department
have promoted him as Commissioner of Income-tax. This, in the
Committee’s view, is not in keeping with canons of propriety. It
has, however, been contended by the Department that the officer
had been promoted by the Departmental Promotion Committee
before a formal charge-sheet was issued to him and that these
developments had not been brought to their notice when the selec-
tions took place by the section handling the case. It has also been
stated that there was no entry in regard to these lapses in the
Officer’s character rolls which were ‘very good’ and that he was
considered fit for promotion by the Departmental Promotion Com-
mittee on the basig of these facts and in the absence of any adverse
observations about hig integrity after obtaining vigilance clearance.

1.28. The Committee have carefully considered the explanation
offered in this regard and find that while the Departmental Pro-
motion Committee met only on 8th October, 1975, the report of the
Commissioner of Income-tax holding the officer responsible for the
lapses had been received in the Board’s office as early as 23 Decem-
ber 1974 itself. In fact, the Department have admitted that they
themselves had found lapses in the officer’s performance even
hefore Audit pointed them out, and had also stated (February 1975)
in reply to the Audit paragraph that the Additional Commissioner
of Income-tax had “taken note” of the officer’s lapse and that his
explanation was “under consideration”, It is also significant in
this context that the Income-tax Appellate Tribunal had passed
strictures against the officer as early as on 31 May 1973, 28 Septem-
ber 1973 and 29 January 1974 These must have come to the notice
of the Central Board of Direct Taxes, particularly since a senior
officer of the Department was involved. Besides, the draft Audit
paragraph and replies thereto would have presumably been process-
ed at the level of the Chairman and Members of the Board. The
Committee are, therefore, not very impressed with the arguments
advanced before them by the Department and would like a thorough
probe to be conducted into the circumstances in which the officer
had been promoted as a Commissioner even while investigations
into the lapses committed by him were still in progtéss amd all

o i
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.relevant material in regard to the performance of the officer were
not made available to the Departmental Promotion Committee to
enable them to arrive at a proper conclusion about his suitability,
They would await a further detailed report in this regard.

1.29. The Committee desire that there should be better coordi-
nation between the various sections within the Department so as
to ensure that at the time of considering a person for promotion,
the Departmental Promotion Committee has beiore it all the latest
facts is regard to the conduct and efficiency of an officer,

1.30. The Committee have been informed that necessary memo-
randum alongwith the statement of imputations was despatched on
3 May 1976 to the officer who had denied the imputations in his
representation recevied on 3 December 1976 and that the case had
been referred to the Union Public Service Commission on 14 Jan-
uary 1977 for advice in accordance with the rules. While stressing
the need for expediting the final action in this long-pending case,
the Committee would also reiterate their recommendation contained
in paragraph 4.31 of their 187th Report (Fifth Lok Sabha) that
Government should ensure that the assessing officers in a sensitive
area like the Income-tax Department have the confidence that
conscientious and capable work would receive recognition and
approbation merited by it and that deflection from the path of duty

would not be countenanced.

1.31. The Committee regard it as an illustrative case of, to
say the least, gross negligence on the part of a responsible officer
which not only led to loss of substantial revenue but also caused
considerable harrasment and hardship to the assessee. They would
"like the Government to undertake a survey in order to find out as
19 whether there have been any more cases of this type which may
have resulted in loss of revenue and harrasment to tax-payers. The
Committee would like to be informed of the results of the survey at
an early date”

1.32. Incidentally, the Committee learn that while an officer
whose integrity is suspect can be considered for promotion pro-
visionally pending completion of the investigations into this conduct -
such a procedure is not in vogue in respect of inguiries not involving
‘a charge of lack of integrity, Since an Officers’ efficiency is as im-
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portant as his conduct, it would appear that investigationg in--
to failures or lapses which reflect on the efficiency of an officer
which - might be in progress at the time of selectiong by the
Departmental Promotion Committee may be suitably taken into
account. They would, like this matter to be examined urgently, in
consultation with the Department of Personnel and the Union Public

Service Commission, The Committee would like to be informed of
the decision taken.

s (BN

1.33. It also appears that in these two cases cited by Audit, the
Inspecting Assistant Commissioner had fixed the first hearing of the
penalty proceedings only in the last month of the limitation period
and then rushed through the proceedings disregarding the assessees’
requests for adjournment even though the notices were actually
served on the assessees after the date and time fixed for the hearings.
That this should have been so despite the steps stated to have heen
taken by the Department in response to the repeated concern ex-
pressed by the Public Account; Committee gver the tendemcy to
postpone completion of the proceedings towards the end of the limi-
tation period is regrettable, The Committee have been informed in
this context that since the beginning of the financial year 1974-75, the
Department has started the practice of formulating an ‘Action Plan’
which contains a time-bound programme of work required to be done
in specified areas during each financial year and that while prescrib-
ing targets in various areas of work, a high priority is given to the
early disposal of time-barring assessments. It has also been claimed
hy the Department that after the introduction of the ‘Action Plan’,
the percentage of time-barring assessments completed up to Decem-
ber had gone up from 52.4 and 54.4 per cent respectively in 1972-73
and 1973-74 to 73.2 and 72.6 per cent respectively in 1974-75 and
1975-76 and that for the financial year 1976-77, a target to complete
all time-barring assessments by December 1976 has been laid down.
While the Committee would like to be apprised of the extent to which
the targets for 1976-77 have actually been achieved, they, however,
find that the ‘Action Plan’ does not contain any programme for the
expeditious completion of penalty proceedings. Besides, what the
Committee had in mind while recommending that an order of priori-
ties of work should be prescribed was that timely attention should
be paid to the big income cases with a view to ensuring that these
were not postponed till these were about to become time-bharred. It
is not clear to the Committee how the ‘Action Plan’ constitutes fixa-
tion of such priorities, Since, under this plan, an Income-tax Officer
could dispose of 75 per cent of company cases and 70 per cent of
non-company cases as the case may be and still leave out the real
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big income cases as part of the remaining 25 per cent or 30 per cent,
they would like the Central Board of Direct Taxes to re-examine this
aspect and ensure proper planning of the work of Income-tax Officers
so as to complete in time and on priority basis the high income group
assessments expeditiously.



CHAPTER II

- IRREGULAR EXEMPTION IN THE CASE OF A FEDERATION
OF COTTON MILLS

Audit paragraph

2.1. Under the provisions of the Income-tax Act, 1961, income
from property held under trust wholly for charitable purposes, is
exempt to the extent to which the income is applied for such pur-
poses in India. However, the Act permits trusts to accumulate
or set apart income for future application, provided the trust
specifies, by notice in writing given to the Income-tax Officer, indi-
cating the purpose for which the income is being accumulated or
set apart and the period, not exceeding ten years, for which it is to
be accumulated or set apart, and the money so accumulated or set
apart is invested in specified securities within the time prescribed.
. These provisions apply also to societies and companies formed with-
out a profit motive, for charitable purposes.

2.2. A Cotton Mills Federation, claiming to be charitable institu-
tion, had accumulated an amount of Rs. 1,09,50,000 during the period
1962 to 1971 for the purposes of acquiring a building. During the
previous year relevant to the assessment year 1972-73, the institu-
tion paid an amount of Rs. 80,030,000 out of the accumulated balance
of Rs. 1,09,50,000 to a firm of contractors and architects. The
assessing officer allowed exemption in respect of the sum so paid
treating it as having been utilised for the purpose for which it was
accumulated, in the year immediately following the specified period,
even though the institution had not acquired any building in that
year viz., accounting year 1971-72 and the amount had ceased
to remain invested in specified securities. This irregular exemption
resulted in an under-assessment of income by Rs. 80,00/000 in the
assessment year 1972-73, leading to a short levy of tax of Rs. 72,20,000.

2.3. The Ministry have stated (March 1976) that the audit objec-
tion is under active consideration.

[Paragraph 45 of the Report of the Comptroller and Auditor
- General of India for the year 1974-75, Union Government (Civil),
Revenue Receipts, Volume II, Direct Taxes].

20
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24. Under the provisions of Section 11 of the Income-tax Act
1961, income derived from property held under trust wholly for
charitable purposes is exempt from tax to the extent to which such
income is applied to such purposes in India. There is also provision
for permitting the Trusts to accumulate or set apart sums for future
application to such purposes provided the Trust had given due
notice, in writing, to the Income Tax Officer indicating the purpose
for which the income is being accumulated or set apart and the-
period for which the income is to be accumulated or set apart, which
shall in no case exceed ten years.

2.5. The Committee learnt from Audit that the Audit paragraph
highlights a case where a federation (the Indian Cotton Mills
Federation) treated as a charitable institution accumulated certain
income for the maximum period of ten years with the object of
acquiring a building but in spite of taking action towards that end
during the period of accumulation, advanced an amount of Rs. 80
lakhs to a firm of contractors and architects for the purchase of a
building only in the last year so as to avoid the amount being taxed
under the law for its ‘not being utilised for the specified purpose.
The contractors kept the ameunt in their books as an advance from
the federation till they utilised it on the purchase of a building and
on its renovation in the subsequent two or three years which fell
beyond the period allowed under the law.

2.6. A note furnished, at the Committee’s instance, by the De-
partment of Revenue & Banking indicating the main legal provisions
relating to the assessment of income of charitable and religious
trusts and the amendments introduced in this regard in recent
times is reproduced in Appendix III,

2.7. The Committee enquired into the legal provisions in regard
to the accumulation of income and its utilisation by religious and
‘charitable trusts. In a note, the Department of Revenue & Banking
have stated:

“Under the 1961 Act, it was recognised that under certain
situations the trust may not be in a position to spend its
income in the year in which it was earned. Therefore,
the Act contained a provision (sub-sec. 2 of section 11) to
enable the trust to accumulate or set apart the income of
the trust to be spent in future years. Accordingly this
income can be accumulated or set apart for a period not
exceeding 10 years. If the assessee wishes to accumu-

’
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late this income it will have to fulfil certain conditions..
These are:

(i) A notice in writing should be submitted to the ITO in
the prescribed manner specifying the purpose for which-
the income is being accumulated or set apart.

(ii) The money so accumulated is invested in Government
securities or in other securities specified in the Act.
With effect from 1st April, 1971 this provision was
amended and the assessee could now deposit the money
in Post Office Saving Bank or in any bank or
with a Financial Corporation,

Rule 17 prescribed the manner in which the application for
accumulation should be submitted. The application must
be in form No. 10. It must be submitted before the
expiry of the time allowed in sub-section (i) or sub-
section (ii) of section 139 for furnishing the return of
income.” ,

2.8. Asked whether it was intended that the utilisation should
take place primarily during the period of accumulation or only at
the end of the period, the Department, in a note replied:

“Sub-section (3) of section 11 provides that if any income is
applied to purposes other than charitable or religious or
the income ceases to be accumulated or set apart for
applicatiop thereof and is not utilised in the year imme-
diately following the expiry of the period allowed, it
shall be deemed to be income of the previous year in
which it is so applied or ceased to be so accumulated or
of the previous year immediately following the expiry of
the period given in form No. 10.”

To another question in regard to the time limit, if any, prescribed
for this purpose after the actual and specified period of accumula-
tion, the Department replied that this was one year. Asked
whether there was any provision for the extension of this time
limit, the Department replied in the negative.

2.9. Since in this particular case commented upon by Audit, the
amount accumulated under Section 11(2) had only been advanced
to the firm of contractors without actual acquisition of the build-
ing within the time limit prescribed for the purpose, the Com-
mittee desired to know whether the Department’s view was that it
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-constituted utilisation of the accumulated income for the specified
purpose and could be exempt from tax. A representative of the
‘Central Board of Direct Taxes stated in evidence:

“If it were for the purchase of property straightaway, it could
be regarded ag correct application of income. But in this
case there was no purchase then, the money was only
given to a firm of engineers and contractors for finding
out a building. We do not think that this can be regard-
ed as application of income.”

‘He added:

“As regards the application of income, we were not sure of
the facts...... We had been going on the basis that a
sum of Rs. 80 lakhs had been utilised for the purchase
of property and it was only later that we came to know
that it was not utilised for the purchase of property but

it was only paid to the contractors. This information
came to ug later.”

He informed the Committee further that the income had to be
utilised before 31 December, 1971 and that was why the federation
had made the payment prior to that date.

2.10. Elaborating further the views of the Department on this
case, the witness stated:

“We are of the opinion that the application of income should
be tantamount to ‘expenditure’. In this case, Rs. 80
lakhs was paid to contractors for the purchase, if they
did not purchase it they had to return the money ty the
ICMF. That means it was only an advance and not an
expenditure, though this was interest-free and the con-
tractor wag not to pay interest on it.”

Asked whether the Department was, therefore, treating this amount
as an advance to the contractors and not as an item of expenditure
on the purchase of a building, the witness replied:

“That is our view.”

2.11. Asked whether the Department proposed to treat the non-
utilisation of the accumulated income for the specified purpose with-
in the prescribed period as a mere technical lapse or whether any
malg fide intentions could be imputed to the Indian Cotton Mills
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Federation, the representative of the Central Board of Direct Taxes
replied:

“T do not think there was any mala fide intention on the part

*  of ICMF. But at the same time we cannot treat it as
only a technical flaw, because the law has stipulated that
the money set apart or accumulated for utilisation for
charitable purposes should be utilised within one year
from the close of the period of accumulation and that
ended on 31 December, 1971. Therefore, it had to be
spent before that. No power has been given to any ITO
or higher authority for condoning the delay.”

To another question whether any specific charge had been made
against the Indian Cotton Mills Federation that they had violated
the provisions of the Income-tax Act by not utilising the accumulat-
ed income within the prescribed period, the witness replied:

“So far, such a charge has not been made, but it will be
made when the assessment is reopened and notice is
issued to the assessee. At the time of the original
assessment, the claim was accepted by the Income-tax
Officer.”

2.12. The Committee desired to know when the return for the
Assessment Year 1972-73 was filed by the Indian Cotton Mills
Federation. In a note, the Department of Revenue & Banking in-
formed the Committee that the relevant return was filed on 31
July, 1972. Asked what was the nature and extent of the scrutiny
exercised by the Income Tax Officer at the assessment stage and
whether the point about the utilisation of the accumulation was
considered at that stage, the Department replied:

“ITO was satisfied that a sum of Rs. 80 lakhs had been pro-
v perly utilised for acquiring the building to house the
activities of the Federation.”

A copy of the relevant assessment order furnished by the Depart-
ment, at the Committee’s instance, is reproduced in Appendix IV.

2.13. Asked when the building in question was actually acquired
by the Indian Cotton Mills Federation, the representative of the
Central Board of Direct Taxes replied in evidence:

“The conveyance agreement was registered on 5th January,
1973 and the actual payment was made on 29th December,



25

1871. The party to whom the payment was made was
able to locate a suitable building only in August 1672.
The cost of the building was Rs. 40 lakhs and, thereafter
in that yvear Rs. 8,12,000 was spent for renovation.”

He added:

“The building has been purchased and also partly occupied.
The total amount of money incurred upto 3 November,
1976 was about Rs. 73 lakhs. Some more money has to
be spent and one or two floors have to be re-modelled.”

In a note furnished subsequently in this regard, the Department
of Revenue & Banking informed the Committee ag follows:—

“A cheque of Rs. 80 lakhs was paid by the assessee to M/s.
Gharzi Eastern Limited, a firm of contracts and archi-
tects and the payment was made by way of cheque on
29 December, 1971. M/s. Gharzi Eastern Ltd. were able
to locate the building only in August 1972 The assessee
got the possession of the premises on 22 November, 1972.
The building was purchased for Rs. 40 lakhs. The
cost of stamp duty and other expenses came to Rs. 8.12
lakhs. The Sale Deed was lodged for registration on
5 January, 1973. Thereafter expenses were incurred for
renovation, air-conditioning of the premises. Upto the
year 31 March 1975 for which the balance sheet is avail-
able, a total amount of Rs. 22 lakhs has been spent for
renovation and air-conditioning etc. The total amount
spent as purchase price, stamp duty, renovation etc. upto
3 November, 1976 was Rs. 73,78,523.”

2.14. The Committee desired to know how the advance of Rs. 80
lakhg paid to the contractors had been treated in their books of
accounts. The representative of the Central Board of Direct Taxes
stated in evidence:

“Tt was treated as an advance. Every year what was spent
was deducted and what was unspent was shown as
advance.”

Asked whether the taxes due from the contractors had been cor-
rectly assessed and collected, the witness replied:

“That information is not available with me.”

'
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In a note furnished subsequently in this regard, the Department
-of Revenue & Banking stated:

“In the Balance Sheet of M/s. Gherzi Eastern Limited for
31 December 1971 Rs. 80 lakhs has been shown on the
liability side as advance from a client and the cash and
bank balance was Rs. 82,63,062.96.

31-12-1972  31-12-1973 31-12-1974 31-12-1975  3-II-1976

Advance,, 26,45.849  17,36,259 8,53,048  6,21,477
from
client

The amount actually spent by M/s. Gherzi for and on account
of ICMF are debited to this account. The balance is
shown as a liability, Neither the amount received by
M/s. Gherzi from ICMF nor the amount incurred by
Ms/. Gherzi for purchasing the property and for renno-
vating the same have been shown as either income or
claimed as expenses in the assessment of M/s. Gherzi,
This is obviously because the rennovations are not com-
pleted. If on completion of the rennovations, it is found
that the expenditure is less than the receipt, the excess
receipt will be treated as the income of M/s. Gherzi and
subjected to tax. The interest accruing on the deposit is
treated as income of M/s, Gherzi Eastern Ltd.”

2.15. Apart from this specific case commented upon by Audit, the
general question that arises is whether an organisation like the Indian
Cotton Mills Federation could be treated as a charitable institution
80 as to qualify for tax concessions and exemptions. The Committee,
therefore, desired to know whether the claim of the Federation,
which only comprised of business interests and championed the cause
of the textile industry, to be a charitable institution was justified
and the basis on which it was treated as such by the Income-tax
Department. The representative of the Central Board of Direct
Taxes stated in evidence:

“The ICMF was treated as a charitable organisation on the
basis of Supreme Court decision in the case of the Andhra
Chamber of Commerce. The objects of the ICMF and
the Andhra Chamber of Commerce are almost identical.
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The primary object of the Andhra Chamber of Commerce
was:

“To pronl'lote and to protect trade, commerce and industries,
to aid, stimulate and promote the development of trade,
commerce and industries and to watch over and protect

the general commercial interests of India or any part
thereof’.

The ICMF has 51 objects. Out of them, the main object is

similar to the object of the Andhra Chamber of Commerce
and it is:

‘To promote and to protect trade, commerce and industries

of India in general and more particularly in respect of

the cotton textile industry and allied industires and
trade'.”

The witness added:

“This has been done in the case of the Andhra Chamber of
Commerce. As I said, the decision in that case was given
by the Supreme Court. ‘Charitable purpose’ has been de-~
fined in the Income-tax Act as relief of the poor, education
medical relief and any other object of general public uti-
lity not involving the carrying of an activity for profit.”

2.16. The Committee desired to know when the Indian Cotton
Mills Federation was recognised as a charitable trust and from which

year it had been exempt from Income-tax Act. In a note, the De-
partment of Revenue & Banking stated:

“The Inudian Cotton Mills Federation has been exempt from
income-tax under section 11 of the Income-tax Act, 1961
from the assessment year 1961-62, The Federation wag ex-
empted after considering the Supreme Court Judgement
in the case of Andhra Chamber of Commerce which inter
alia had stated that promotion, protection of trade, com-
merce and industry, to aid, stimulate and promote deve-
lopment of trade, commerce and industry in India or in
part thereof, constitute the objects of general public uti-
lity. The examination of the constitution of the Federation
revealed that its principal object was to promote and pro-
tect India’s trade, commerce and industry in general and
cotton textile industry and alied industries and trades in
particular, Considering the dominant objects of the Fed-
ration it was felt that the case was governed by the deci-
sion of the Supreme Court in the case of Andhra Chamber
of Commerce w.ef. 1-4-1961.

1943 LS—3.
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2.17. When the Committee pointed out in this context that the
Supreme Court decision in the case of the Andhra Cahmber of Coms=-
merce (55 ITR 1122) was with reference to the provisions of the-
Income-tax Act, 1922 which appeared to have been amended consi-
derably in the Income-tax Act 1961, the representative of the Central
Board of Direct Taxes stated:

“There is one difference between the definition in the 1922 Act
and the 1961 Act. Under the 1922 Act, if it is an object
of general public utility it would be a charitable purpose,
whereas under the 1961 Act, if a trust is carrying on
an activity for profit, such a trust is not entitled to be
regarded as charitable.”

The Committee, therefore, asked whether the ICMF could be con-
sidered as an organisation which was not carrying on an activity of
profit. The witness replied:

“On the basis of the record I can say with certainty that the
ICMF is having certain activities of profit, but unfortu-
nately this aspect was not considered by the Income-tax
Officer.”

He added:

“....I have never justified the action of the Income-tax Offi-
cer. What I have said is that it was wrongly done. The
entire department takes respons bility in the matter and
we are seriously concerned about it.”

2.18. The Committee enquired whether before recognising ICMF
as a charitable trust, any independent evaluation was made by the:
Department of the activities claimed to have been undertaken by the
Federation in order to make sure that the ICMF was in fact entitled
to exemptions admissible to charitable and religious trusts. The
witness replied:

“From the objects contained in the Memorandum of Associa-
tion, it is seen that the objects satisfy the conditions laid
down by the Supreme Court in the case of Andhra Cham-
ber of Commerce subject, of course, to the change in law.
As 1 said earlier, the case of Andhra Chamber of Com-
merce is under the 1922 Act. In the 1961 Act
there has been a change and because of the change in the
1961 Act, the Federation is not entitled to exemption.”
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To another question whether the ICMF had been assessed to tax
before the Supreme Court decision in the Andhra Chamber of Com-
merce case was delivered, the witness replied:

“The Federation was started on 18 March 1958. In the first
year it had no income. The first assessment year was
1960-61 and the second was 1961-62 these assessments were
made. The subsequent assessments were pending when
the Supreme Court decision in the Andhra Chamber
of Commerce case came and on the basis of that deci-
sion we said that this was an institution which was a
charitable institution and, therefcre, exempt under sec-
tion 11.”

2.19. Asked whether the ICMF had been registered as a chari-
table trust, the representative of the Central Board of Direct Taxes
replied:

“Yes, in pursuance of the amendment made in 1973.”

He added:

“This was on the basis of an Amendment which was introduc-
ed by the Finance Act, 1972, with effect from 1-4-1973, an
assessee who claims exemptions under sections 11 and 12
has to apply for this registration and that has to be done
before the first day of July 1873 or before the expiry of
the period of one year from the date of creation of the
Trust. They had accordingly applied in time, but the
certificate has been issued only in January 1975.”

The witness also informed the Committee that the certificate of
registration was issued on 21, January, 1975,

2.20. The Committee desired to know whether at the time of
registering ICMF as a charitale trust, the applicability of Section 11
of the income-tax Act, 1961 and the correctness of extending the
benefits under the section to the Federation were not examined. The
representative of the Central Board of Direct Taxes stated in
evidence: '

“When an application for registration is submitted, the ITO
does not examine in detail whether the Trust is entitled
to exemption. Only on the basis of the information that
is furnished to the ITO at that stage, the registration is
done. He does not go into the details.”
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He added:

“The registration has to be in the office of the Commissioner

of Income-tax whereas the assessment is done by the
Income-tax Officer. Therefore, there is no correlation

between the registration and the assessment at that
stage.”

2.21. Clarifying the position, the Chairman of the Central Board
of Direct Taxes, however, stated:

“It is a fact that the provisions of law have been misapplied

in this case and the Andhra Pradesh Chamber of Com-
merce case has also been wrongly applied. Unfortu-
nately, the amendment made in the law was not taken
into account in applying the Andhra Chamber of Com-
merce case to this. Now, this matter has been placed
beyond all doubt by the two recent judgements of the
Supreme Court.”

2.22. The Committee learnt that the significance of the expres-
sion “not involving the carrying on of any activity for profit” in
the definition of “charitable purpose” contained in Section 2(15) of
the Income-tax Act, 1961, had been examined by the Supreme Court
in great detail in the cases of Sole Trustee Isk Shikshana Trust
Vs. C.IT. Mysore (101 ITR 234) and Indian Chamber of Commerce
Vs. CI.T. West Bengal (101 ITR 797). In his judgment on the
latter case delivered on 17 September 1975, Mr. Justice Krishna
Lyer had observed, inter alia, as follows:

..... Chambers of Commerce dot this country and, by and

large, they have the same complex of objects. They
exist to promote the trading interests of the commercial
community and, after the Andhra Chamber of Com-
merce case, have been regarded as pursuing charitable
purposes. This expression, defined in Section 2(15), is a
term of art and embraces objects of general public uti-
lity. But, under cover of charitable purposes, a crop of
camouflaged organisations sprung up. The mask  was
charitable, but the heart was hunger for tax-free profit.
When Parliament found this dubious growth of charit-
able chameleons, the definition in Section 2(15) was
altered to suppress the mischief by qualifying the broad
object of ‘general public utility’ with the additive ‘not
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involving the carrying on of any activity for profit’. The
core of the dispute before us is whether this intentional
addition of a ‘cut-back’ clause expels the Chamber from
the tax exemption zone in respect of the triune profit-
fetching sub-enterprises undertaken by way of service or
facilities for the trading community.”

The judgement goes on to observe:

“Notwithstanding the possibility of obscurity and of  dual
meanings when the emphasis is shifted from ‘advance-
ment’ to ‘object’ used in Section 2(15), we are clear in
our minds that by the new definition the benefit of ex-
clusion from total income is taken away where in accom-
plishing a charitable purpose the institution engages it-
self in activities for profit.”

Again in the former case, the Supreme Court had held that in
the definition of ‘charitable purpose’ the word ‘profit’ does not
denote ‘private profit’ and profit motive being a normal incident
of businesg activity where the acturity of a trust consists of carry-
ing on of a business and there are no restrictions on its making
profit, the Court would be well justified in assuming that the object
of the trust involves the carrying on of an activity for profit.

2.23. The Committee asked whether in view of the changed
circumstances prevailing after the Supreme Court judgements
referred to above, any action had been taken to cancel the registra-
tion of ICMF as a charitable trust~ The representative of the
Central Board of Direct Taxes replied during evidence:

“We have issued instructions to the Income Tax Officer to
reopen the assessments and when the assessments are
reopened, assessments will be made treating them  as
non-charitable.”

Asked when the Income-tax Officer had been directed to reopen
the assessments of ICMF, the witness replied that these instruc-
tiong were issued “very recently” on 28 October 1976 and added
that the instructions were that this case should be reviewed in the
light of the Supreme Court’s decision in the cases of Lok Shikshana
Trust and Indian Chamber of Commerce. As regards the cancella-
tion of the registration of ICMF as a charitable trust, he stated:

“T will have to examine about cancellation.”
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2.24. In view of the fact that Parliament had taken steps by
amending the act to prevent the mischief ensuing from the Supreme
Court decision in the Andhra Chamber of Commerce case a long
time ago and the correct legal position had also been unambiguous-
ly spelt out by the Supreme Court in September 1975 itself, the
Committee desired to know why the question of re-opening the
assessments of ICMF should have been postponed till October 1976.
The representative of the Central Board of Direct Taxes stated in
evidence:

“There are two issues in this. One is whether the income is
exempt in view of the Supreme Court decision in these
two cases and the other is regarding the application of
Income. As regards the application of income, we were
not sure about the facts. As regards the first issue, it
was a question of issuing general instructions and there-
fore we did not issue separate instructions in the case of

ICMR.”

However, in a note furnished subsequently in this regard, the
Department of Revenue & Banking stated:

“The question of reopening the assessments had to be con-
sidered after taking into account the legal issues involv-
ed and the facts of the case.”

2.25. Asked whether this, therefore, implied that instructions
had been issued for reviewing the cases of other Chambers of
Commerce and Charitable trusts also and for reopening the assess-
ments wherever found necessary, the witness replied;

“Yes, we have issued instructions for reviewing all such cases
all over India.”

He added:

“We have issued instructions for reviewing all the cases of
Charitable Trusts in the light of the two decisions of the
Supreme Court and we have called for a report about
the action taken after reviewing the cases. We will
ensure that the decisions of the Supreme Court are
observed in all these cases and that assessments are re-
opened.”

To another question as to when these instructions were issued, the
witness replied that they were issued “very recently”. Explain-
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.ing, at the Committee’s instance, the reasons for the delay in issuing
these instructions, he stated:

“There were certain complicated points which required con-
sideration; because one point was left open by the
Supreme Court and that was whether the words ‘not
inwolving the carrying on of any activity for profit’
would apply to the three categories—education, medical
relief and relief of poverty. This had to be discussed
and we thought that we should refer to this in the cir-
cular also. So, this was a matter for discussion and con-
sideration. But, none-the-less, I agree with you  that
these instructions should have been issued earlier.”

2.26. In a note furnished subsequently in this regard, the Depart-
ment of Revenue & Banking informed the Committee that the
-instructions were issued on 7 November, 1976 and added:

“The two decisions of the Supreme Court in the case of Sole
Trustee Lok Shikshana Trust (101 ITR 234) and Indian
Chamber of Commerce (101 ITR 796) set at rest the con-
troversy regarding the scope and meaning of the expres-
sion ‘not involving the carrying on of any activity for
profit’. The decisions very explicitly laid down the law
which is reflected in the observations of Shri Krishna
Iyor J. at page 803 of 101 ITR 796 ...... ‘We are clear in
our minds that by the new definition benefits of exclu-
sion from the total income is taken away where in ac-
complishing a charitable purpose an institution engages
itself in activities of profit’. In view of the unambiguous
exposition of the law by the Supreme Court, it was not
necessary for the Board to issue instruction to the field
officers as soon ag the two decisions came out. The Two
decisions were reported in the ITR and were well within
the knowledge of the field officers. The CsI.T. are ex-
pected to review the cases in the light of the two Supreme
Court’s judgements on their own.

During the course of the vear 1976. on receipt of some refer-
ence from a Commissioner, the Board thought it desirable
by way af abundant caution that the Commissioner shoul{d
be specificallv instructed to bring to the notice of the
officers working in their charge these two decisions and
that thev should further ask the ITOs to undertake a
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review of the completed cases in the light of the pronoun--
cement of the Supreme Court for taking remedial action
wherever called for and feasible.”

2.27.-The Department also furnished, at the Committee’s instance,
copies of the Instructions No. 1024 dated 7 November, 1976 issued in
this regard and of the letter [D.O. No. 6601-M (II)IT/67] dated 28
October 1976 to the Commissioner of Income-tax, Bombay, on the

question of re-opening of the assessments of ICMF, which are re-
produced in Appendix V.

2.28. Since it had been stated that a review of similar cases had
been ordered by the Central Board of Direct Taxes, the Committee
enquired when the results of the review were expected and its out
come in case it had already been complete. In a not, the Depart-
ment of Revenue & Banking replied:

“Reports indicating the result of the review have not been re-
ceived from all the Commissioners of Income-tax. The
outcome of the review will be intimated as soon as the
result of the review are received.”

2.29. The Committee desired to know the total income of ICMF
during each of the last five years and how it had been utilised. In
a note, the Department of Revenue & Banking have furnished the fol-
lowing information in this regard:

“The total income of the assessee féderation during each of
the last five years and its utilisation are as follows:

(1) Assessment year 1975-76—Assessment is pending

The informaticn as per return of income is as follows :—

Rs.
Aggregate of receipts . . . . . . . . 39:42,454
Amount applied to charitable purposes . . . . 37,73,83;7
Surplus accumulated . . . . . . . . —.‘;:gé-éﬂ
{Notice of accumulation given)
2) Assessment year 1974-75—Aesessment completed.
Income computed . . . . . . . . 30,007,758
Expenditure on objects of federation . . . . 25,88,094
Surplus . . . . . . . . . . 4,19,664

(Notice of accumulation given)
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(3) Assessment year 1973-74——Assessment completed.

Rs.
Income computed 54,17,214
Expenditure on objects of federation . 18,08,074
Surplus allowed to be accumulated . . . . . __3—6‘,_0-9_,;‘—1,;
(Notice of accumulation given)
(4) Assessment year 1972-73—Assessment completed.
Income computed 38,53,499
Expenditure on the objects of the federation . 24,66,934
Surplus allowed to be accumulated . . . . . . _1_33;;8;
(Notice given).
(5) Assessment year 1971-72 —Assessment ¢ mpleted.
Inc me ¢ mputed 39,56,790
Expenditure 'n the objects of the federation 39,93,493

2.30. Asked during evidence whether the record of the Indian
Cotton Mills Federation was so free from blame as to evoke a sense
of sympathy and support even to the extent of granting substantial
tax exemptions, a representative of the Commerce Ministry replied:

“I would not go to that extent.”

He added:

“It certainly gives us an organisation of the federation of these
units, with which Government can hold dialogues from
time to time on matters concerning the industry in a

better form and manner than it would be if the federation
had not existed.”

In this context, the Finance Secretary intervened and stated:

“May I intervene for a minute. -

Shri....made clear the reasons for keeping ICMF in the pic-
ture. We do not want that Government qua Government
be directly involved in subsidising exports and hence
intervention of the ICMF. I do not know how the scheme
has worked. I can give only the basic concept of the
scheme. At one stage ICMF was being allowed to levy &
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charge on imported cotton. Here it was not the intention
that ICMF should be making any money on its own. Simi-
larly, Government has(been giving cash assistance to be
contributed and disbursed through the ICMF in order to
subsidise our textile exports and also not to fall within
the mischief of the anti-dumping laws. How ethical or
otherwise it was in a different issue. But competition is
very fierce in international trade & commerce. Some of
these measures have to be taken. As the Officer Incharge
of Revenue Department I am most happy tha the provi-
sions of Section 2 clause 15 wil be tightened up and var-
ious tax exemption concessions wil be withdraw hopefully.
In my other capacity I am also a little apprehensive that
while the fact that some of the moneys which should other-
wise have gone to the financing of the exports or subsidi-
sing exports will have to be made good again out of public
revenues. Really speaking the withdrawal of the tax
concessions may result in additional demands being put
forward. To some extent gains to the exchequer would
be counter-balanced by additional demand on the Govern-

ment.

All this has been said merely for the information of the
Committee.

2.31. The amendment of the law in 1973 to provide for the regis-

" tration of charitable and religious trusts and for the compulsory
audit of such trusts with an income exceeding Rs. 25,000, had been
made in pursuance of the recommendations of the Public ~Accounts
Committee contained in their 121st Report (Fourth Lok Sabha). The
law has also been amended from 1 April, 1977 to specify the manner
in which the funds of such trusts should be invested. Asked whe-
ther the amended provisions of the law had been fully implemented.
the Department of Revenue & Banking replied in the affrmative.
The Committee also desired to know how many trusts were register-
ed with the Income-tax Department. In an interim reply, the
Department informed the Committee that this information was

“being collected.”

2.32. Asked how many of these trusts were subjects to compul-
sorv audit, the Department, in a note, replied:

“Information not available, To obtain this information th§
assessment records of all the cases will have to be gone

through. This will take a lot of time.”
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2.33. The Committee desired to know how many trusts had been
set up by big industrial houses. [In another note, the Department
“stated:

“Information not available. Trusts are not set up by Indus-

" tria] houses, they are set up by the individuals connected

with these houses. To obtain this information the files of

all the trust cases all over the country, will have to be

scrutinised and verifications made as to whether the set-

tler is connected with any big industrial house. This will
take a lot of time.”

2.34. According to the provisions of Section 11(1)(a) of the Income-
tax Act, 1961, as they stood prior to their amendment by the Taxation
Laws (Amendment) Act, 1975, income derived from property held
under trust wholly for charitable purposes is exempt from tax to
the extent such income is applied to such purposes in India. Section
11(2) of the Act also permits Trusts to accumulate or set apart sums
for future application to such purposes provided the Trust had given
due notice, in writing, to the Income-tax Officer indicating the pur-
pose for which the income is being accumulated or set apart and the
period for which it is to be accumulated which shall in no case exceed
ten years, and the money so accumulated or set apart i also invested
in specified securities within the time prescribed. The Committee
note that in the present case relating to the Indian Cotton Mills
Federation, treated as a charitable institution, the Federation had ac-
cumulated certain income (Rs. 1.10 crores) during the period 1962 to
1971 with the express object, inter alia, of acquiring a building te
house the activities of the ICMF Research Association and the All
India Federation of Cooperative Spinning Mills. Though the accu-
mulated income had to be utilised for the specified purpose before 31
December, 1971, the assessee Federation had initiated action towards
that end only on 29 December, 1971 and advanced an amount of Rs.
80 lakhs to a firm of contractors and architects, who kept the amount
in their books as an interest-free advance from the Federation till
they utilised it on the purchase of a building and on its removation
only in the subsequent years which clearly fell beyond the period
allowed under the law. Yet. surprisingly enough, overlooking the
fact that the Federation had not actually acquired the building but
had merely advanced the amount to the contractors, the Income-tax
Officer had incorrectly exempted from tax the amount so advanced
treating it has having been utilised for the purpose for which it was
accumulated, which resulted in a short.levy of tax of Rs. 78.20 lakhs
for the assessment year 1972-73.
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2.35. While conceding that to qualify for exemption from tax, the-
application of income should be tantamount to ‘expenditure’ and it
would, therefore, be incorrect in this case to have treated the advance
to the firm of contractors and architects as application of the accumu.
lated income to the specified purpose, the Central] Board of
Direct Taxes have nevertheless contended that the Income-tax Offi-
cer “ was satisfied that a sum of Rs. 80 lakhs had been properly uti-
lised for acquiring the building for housing the activities of the
Federation.” The Committee, however, find on the basis of the evi-
dence and the fact that the assessment has been re-opened that the
assessing officer had not examined in detail whether the income
accumulated had in fact been actually utilised for acquiring the
building. Admittedly, the information that the amount was not utili-
sed for the purchase of property but was only paid as an advance to
the contractors was available only later. This is an aspect which
should have correctly been gone into ab initio by the assessing offi-
cer. particulariy in view of the fact that the amount of Rs. 80 lakhs
had been paid by the Federation only two days prior to the expiry
of the period stipulated in the Act for utilisation of the accumulated
income. It would appear, prima facie, that the Federation’s claim
had heen accepted by the assessing officer - without any genuine
scrutiny, The Committee take an extremely serioug view of this
costly failure and would like the circumstances in which the lapse
had occurred to be gone into in detail with a view to taking appro-
priate action against the officer concerned. It may also be examined
whether any clarificatory instructions for the guidance of the assess-
ing officers are necessary. :

236. A more important and basic issue arising out of this case is
whether an institution like the Indian Cotton Mills Federation com-
prising only of business interests and primarily concerned with the
promotion and protection of the cotton textile industry and whose
activities evidently have no real connection at all with the idea of
charity can be treated as a charitable organisation so as to qualify for
tax concessions and exemptions. The Commitfee have been inform-
ed that the Indian Cotton Mills Federation has been exempt from
[ncome-tax under Section 11 of the Act from the assessment year
1961-62 onwards on the basis of the judgement of the Supreme Court.
in the Andhra Chamber of Commerce case. In that case, the Supre-
me Court had held that the objects of the Chamber: viz. “to promote
and to protect trade. commerce and industries, to 8.1(1, stm.xulate and
promote the development of trade, commerce and industries and fo
watch over and protect the general commercial interests of l.n.dm
or any part thereof, constituted ‘objects of general public uility”
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and hence were covered by the definition of ‘charitable purpose’ in
Section 2(15) of the Act. It has been stated that since the main
object of the Indian Cotton Mills Federation, viz. ‘to promote and to
protect trade, commerce and industries of India in general and more
particularly in respect of the cotton textile industry and alied indus-
tries and trade’ was also similar to the objects of the Andhra Cham-
‘ber of Commerce, the Supreme Court decision had been applied to
the Federation also and recognition accorded to it as a charitable
institution with effect from 1 April, 1961. However, while doing so,
the fact that the Supreme Court decision in the case of the Andhra
‘Chamber of Commerce was with reference to the provisiong of the
Income-tax Act, 1922 and that the definition of ‘charitable purpose’
had been amended in the Income-tax Act, 1961, which is applicable
in the present case, to exclude activities carried on for profit though
they might be of public utility, appears to have been lost sight of.

2.37. While the Chairman of the Central Board of Direct Taxes
has been good enough to admit during evidence that “the provisions
of law have been misapplied in this case” and that “the amendment
made in the law was not taken into account in applying the Andhra
Chamber of Commerce case”, it is not very clear to the Committee
why the applicability of Section 11 of the Income-tax Act, 1961, and
the correctness of extending the benefits under the Section to the
Indian Cotton Milg Federation were not examined at the time of
registering the Federation as a charitable trust in 1973 as required
under an amendment to the Act introduced with effect from 1 April
1973 by the Finance Act, 1972. It should have at least been possible
to remedy the situation after the legal position in this regard had
been placed bheyond all dovbt by the ¢'2a+ and unambiguous judge-
ments of the Supreme Court in the cases of Sole Trustee Lok Shik.
shana Trust Vs, C.I.T. Mysore (101 ITR 234) and Indian Chamber
of Commerce Vs. C.I.T. West Bengal (101 ITR 797), which admit-
tedly were well within the knowledge of the field officers and the
Commissioners of Income-tax were also expected to review the cases
in the light of court decisions and judgements on their own.
Having due regard to the large sums of money incorrectly evempt-
ed from tax a< having been applied to charitable purposes and the
influence known to be wielded by the Indian Cotton Mills Federa-
tion, the Committee would like to be satisfied that the initial mis-
application of the law in this case as well as the subsequent inaction
on the part of the Department were bonafide errors and unavoid-
able. They accordingly recommend that a thorough probe should
be conducted into the handling of this case from time to time and
the circumstances in which the Federation "was exempted from tax
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for a number of years to the detriment of revenue by incorrectly
treating it as a charitable institution. The! Committee' would await
a detailed report in this regard.

2.38. Though late than never, instructions have now heen issued
to the Income-tax Officer, on 28 October 1976, to reopen the assess-
ments of Indian Cotton Mills Federation and to review the case in
the light of the Supreme Court judgements in the cases of Lok
Shikshana Trust and the Indian Chambey of Commerce. In view
of the large revenue implications of this case, the Committee would
urge the Department to complete the review of past assessments
expeditiously and to take conclusive action to realise the taxes due.
While re-opening the assessments, it may also be examined whether
the violation by the Federation of the provisions of the Act relating
to the application of the accumulated income was deliberate and
malafide. The Committee were informed during evidence that the
question of cancellation of the Indian Cotton Mills Federation as a
Charitable trust would bhe gone into. The Committee would like to
know the result of the examination. °

2.39. The Committee have been informed that instructions have
also been issued on 7 November 1976 for reviewing all cases of
charitable trustg in the light of the pronouncements of the Supreme
Court so as to take remedial action wherever calleq for. As these
judgements are likely to have wide repercussions gn the entire ques-
tion of charitable trusts, the Committee need hardly emphasise the
importance of completing this review early. They would like to be
apprised soon of the outcome of the review and the steps taken to
realise the tax short-levied in each case and the amount of tax rea-

lised,

240. In pursuance of the Committeee’s recommendations relat-
ing to Charitable and Religious Trusts contained in their 121st Re-
port (Fourth Lok Sabha) and the recommendations of the Direct
Taxes Enquiry Committee, the legal provisiong relating to the assess-
ment of trusts have been amended from 1 April, 1973 to provide for
the registration of trusts and a compulsory audit of such trusts with
an income exceeding Rs. 25,000. The law has also been further
amended from 1 April 1977 to specify the manner in which the funds
of such trusts should be invested. It, however, appears that the
Central Board of Direct Taxes have not thought it fit to for to re-
view how far the amended provisions of the law have been actually
implemented. In view of the fact that trusts are known to be used
as a medium of tax avoidance and a number of individualy connected
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with large industrial anid business houses have also set up religious
and charitable trusts ostensibly for charitable purposes, the Com-
mittee feel that it would be worthwhile to undertake a review in
this regard with a view to taking necessary remedial measures to
tighten the procedure wherever found necessary. The adequacy of
the existing machinery with the Department to enforcc the amend-
ed provisiong of the law also needs to be gone into so as to take time-
ly corrective measures. : T g T

241, Incidentally, the Committee find that the Direct Taxes En-
quiry Committee had also made a number of far-reaching recommen-
dations in regard to the control and regulation of public trusis so
as to ensure that trusts were not exploited to subserve private ends
and to check misuse of charitable institutions, The Committee would
like to be informed in some detail of the specific action taken in pur-
suance of these recommendations,



CHAPTER I
INCOME ESCAPING ASSESSMENT

Audit Paragraph

3.1. On a study made by the Directorate of Investigation (Central
Board of Direct Taxes) of the effect of partial decontrol of sugar
from November, 1967, it was found, inter alia, that most of the sugar
mills in the country had made abnormal profits. The quantum of
profits made by each mill for the season October 1967 to September,
1968 as estimated by the Directorate was communicated to the Com-
missioners of Income-tax by the Central Board of Direct Taxes in
October, 1968 with the remark that since the actual sale price of
free market sugar was much higher than Rs. 300 per quintal, the
profits for tax purposes might be, at least, twenty per cent higher
than those estimated by the Directorate.

3.2. A co-operative sugar manufacturing society disclosed gross
profits of Rs. 33 lakhs and Rs. 9.5 lakhs for the previous years ended
30th June, 1968 and 30th June, 1969, relevant to the asséssment years
1969-70 and 1970-71 respectively, and the assessments for the two
years were completed in March, 1971 (revised in October, 1972) and
January, 1973 on the basis of these profits. The profits made by the
society as estimated on the basis of the data collected and circulated
by the Board in October, 1968 would, however, be Rs. 60 lakhs and
Rs. 37.5 lakhs for the said two assessment years. The shortfall of
Rs. 55 lakhs for the two years, involving a tax revenue of over Rs. 22
lakhs, apart from the penalty leviable for non-disclosure of income,
was not looked into, while completing the assessments for the two
years.

3.3. The Registrcr of Co-operative Societies, while auditing the
accounts of the society, had pointed out that, in spite of a substantial
reduction of more than Rs. 38 lakhs in the purchase price of cane,
due to fall in price from Rs. 110 per ton to Rs. 90 per ton for the year
ended 30th June, 1969, relevant to the assessment year 1970-71, the
society had shown a net loss of Rs. 12 lakhs, which required to be
‘probed further.

42
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34. The Ministry have stated (March, 1976) that the audit ob-
Jection is under active consideration.

TParagraph 46(i) of the Report of the CRAG of India for the year
1974-75, Union Government (¢ivil), Revenue Receipts, Volume
II, Direct Taxes.]

i) Scheme of Partial Decontrol of ‘Sugar

.3.5. There was complete control on sugar, both with regard to
Pprice and distribution from April 1963 to 22 November, 1967. Partial

«econtrol ¢f sugar was introduced with effect from 23 November
1967.

8.6. The basic features of the partial decontrol scheme were as
amnder:

“(i) The mniirimum price of sugar-cane was fixed at Rs. 2.75
per maund (Rs. 7.37 per quintal) for a recovery of 9.4
per cent or less with 2 paise per maund (5.36 paise per
quintal) for every increase of 0.1 per cent in recovery
above 9.4 -per cent,

((il) A quantity equal to 60 per cent of the production was to
be procured from the sugar factorieg from their production
from 1st October 1967 to 30 September, 1968 at a fixed
levy price. Factories were free to sell the balance 40 per
cent of the production anywhere in India at the free mar-

ket price to releases from factories authorised by the Gov-
ernment of India.

{(iii) The entire stock of sugar out of the production till the 30th
September 1967 would continue to be controlled as before
and releases were to be made on the existing basis till
November 1967.

(iv) The levy prie was to be fixed according to the schedules
of the Sugar Emquiry Commission for the 5 zones recom-
mended by it having regard to the minimum price of the
sugarcane and reduction in excise duty.”

3.7. The Scheme of partial decontrol of sugar continued to be in

force except for break from 24 May 1971 to 30 June 1972 when sugar
-was decontrolled,

3.8. According to ‘the information received from the Department
of Revenue and Banking at present 65 per cent of the production is
‘being released as levy sugar and balance 35 per cent as free sale.
“The levy and free sale quotas are released with reference to the pro-
duction during the sugar year (October—September). The quan-
tities of levy and free sale sugar which remain undespatched at thé
vend of the particular sugar year are released subsequently for de-
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divery as levy and free sale sugar as the case: may be: This, it has:
been stated ensures that the delivery of levy and free sale sugar
out of the production during the sugar year is ultimately in the-
prescribed ratios irrespective of the period of release.

(ii) Profitability Study

3.9. The Committee understand from Audit that a study of the:
estimated profits by certain sugar factories as a result of partial de-
control of sugar from November, 1967 was made by the Directorate:-
of Investigation (Central Board of Direct Taxes). It was estimated
that 55 sugar factories in various zones had each made a profit of
more than 30 lakhs as a result of partial decontrol. The estimated
profits were, it is learnt, worked out by the Directorate on the fol-
lowing considerations:—

(i) Estimated production of sugar for the sugar season 1967-68, .
(ii) 40 per cent of the production to be released for free sale.
(iii) Average free sale price upto 15-6-68.

(iv) Average realisation for 40 per cent of sugar, taking balance:
realisations of Rs. 300.00 per quintal,

(v) 60 per cent of levy sugar, sold at the levy price.

(vi) Average price realised for 60 per cent of ‘levy sugar’.’

(vii) All realisations in respect of entire productiom for 1967--
68,

(viii) Estimated ex-factory price for- 1967-68 on the basis of’
actual cane price paid.

(ix) Loss or gain per quintal.

(x) Total quantity of loss or gain.

(iii) Instructions governing assessment. of Income of sugar mills

3.10. In order to bring to the notice of the assessing officers the:
prevalent impression of the sugar industry having made abnormaF
profits as a result of partial de-control of sugar and.the consequent
need for examination of the accounts of sugar mills and sugar dealers
with care and to suggest the lines of enquiry, the Central Board of
Direct Taxes issued a Circular on 28 October 1968.

3.11. It was made clear to the Assessing Officers that:

“The estimate of profits arrived at is based on the assumption
that the average sale price of fiee sale of sugar after
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15-6-68 was Rs, 300 per quintal. The quantum of profit
will vary if the average price of free sale sugar was more
than Rs. 300. However, from the press reports, it appears
that actual price of sugar in free sale went upto Rs. 400
per quintal and even above. As such, the quantum of
profit would be estimated to be gt least 20 per cent more
than shown in the enclosed statement.

The study is strictly of confidential nature. It is accordingly

requested to ensure that the estimate of profits shown in
the annexure form only a starting point of enquiry into
the cases of respective sugar mills. Similarly the other
data given here provide only clues which need to be fol-
lowed up and cannot be treated as evidence.”

3.12. The aforesaid Circular had called upon the assessing officers

to adopt

broad outlines for detecting tax evasion in the cases of

sugar .mills and sugar dealers contained in Chapter XXIX of the
Book “Investigation of Accounts” issued by the Directorate of Ins-
pection (Research Statistics and Publication) in 1964. The assess-
ing officers were to look into and scrutinise the following points at

the time

“(l)

of assessment of sugar mills:—

As the sugar mills claim to have paid prices higher than
the minimum prescribed by the Government for purchase

~of sugarcane, strict proof regarding such purchases and

(2

amounts paid is essential. It has also been alleged that
sugarcanes are under-weighed and recoveries from sugar-
cane are shown at reduced figures. [t is, therefore, neces-
sary to carry out sample checks in respect of weighments
and laboratory analysis of sugar recovery from various
samples of sugarcanes.

There is also scope for understatement of sales in respect
of free sale of sugar. It is possible that the entire quan-
tity actually released by the Government for free sale
may not have been accounted for by the sugar mills
which will need verification from the accounts of the sugar
mills. Particulars regarding the actual release by the
Government for free sale in respect of various sugar fac-
tories could be obtained from the Directorate of Sugar
and Vanaspati, Jamnagar House, New Delhi. As the
prices of free sale sugar have been varying from time to

time, it is also likely that the mills may not have record-
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ed full prices of sale by showing gales when the prices of
free sale sugar ruled at a lower level. As such, the dates
of release of sugar by the Government for free sale and
the prevailing open market price as on should be tallied
from the accounts. The prevailing open market price for
free gugar would be available from newspaper reports and
trade journals and a compilation of prices is being made
in this Directorate.

(3)- The Directorate of Sugar and Vanaspati has also particu-
lars regarding the stocks held by various sugar millg as on
22-11-67 (the date of partial de-control), as also the pro-
duction made by the various factories. The relevant par-
ticulars may be obtained from the Directorate. As the
extra profits made by the sugar mills may not have gone
to the coffers of the companies concerned but to the
Managing Directors or other persons in charge of the mills,
it would be necessary to scrutinise their personal cases
also with great care. It may be appropriate to call for
wealth statements in such cases and made independent

enquiries regarding the assets acquired by them during the
relevant years.”

(iv) Underassessment of Income of a Cooperative Sugar Society

3.13. Audit paragraph mentions the case of a Cooperative Sugar
Mfr. Society whose income was not assessed on the basis of the data
collected and circulated by the Central Board of Direct Taxes in
their Circular of 28 October 1968 resulting in loss of tax revenue
of Rs. 22 lakhs. The facts of this case are narrated below in the
succeeding paragraphs.

3.14. The assessee company in this case is (M/s Ambur Coopera-
tive Sugar Mills Ltd., Vadapudupet), a cooperative society engaged
in the manufacture of sugar. Its Chief Executive Officer is called
the Managing Director. Prior to 6 July 1971, the name of this com-
pany was “The North Arcot District-Cooperative Sugar Mills Ltd.”
and its Chief Executive Officer was called the General Manager.

3.15. The Mill started production on November 25, 1960. The
initial p'ant and machinery was supplied bv a firm of West Germany.
During the accounting year ending 30 June 1988, a new unit was
installed which increased the capacity from 800 metric tons per dav
to 1250 metric tons per day. Machinery for this plant was supplied
by a firm of Poona.



3.16. The assessee society assessed to income-tax by the first
Income-tax Officer, Vellore, disclosed the following profits for the
assessment years 1969-70 and 1970-71:

¢

Assessment P.Y.E. Gross Net Tncome Income Production Sales Valu
year Profits Profit Returned assessed Qntls. Qntls Rs.
1969-70 30 Tune, 1968 32,82,508 8.13,475 77:44:65 11,15,630 1,18,189 1,27.286 24,077,651
(38,44,770n (439640 on
re.ision) revision)
1970-71 30 June, 1969 9.52,321 Loss 1.0ss Loss 16,35,37 11,19,57 22,840,630
12.17,331 10,83,286 10,87.211

3.17. The Committee understand from Audit that in the Board’s
Circular of 28 October 1968, it was indicated that on evaluation of
the various factors and the price levels, the assessee society should
have made a profit of Rs. 67.94 lakhs for the period from 1 October
1967 to 30 September 1968. This was supplemented with the remark
that the quantum of profit could be estimated to be atleast 20 per
cent more than that shown in the Circular in as much as the sale
price of the free market sugar was much higher than the price of Rs.
300/- adopted for arriving at the estimated profit noted in the cir-
cular. This meant that the profit of the assessee for the period from
1 October 1967 to 30 September 1968 could be around Rs. 80 lakhs
and hence for the period ending 30 June 1968 relevant for the assess-
ment year 1969-70, the profits on proportionate basis, would be a
around Rs. 60 lakhs. As against this quantum of Rs. 60 lakhs deter-
mined from the data collected by the Central Board of Direct Taxes
and communicated to the assessing authorities the profits disclosed by

Ly
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the assessee and adopted for assessment for the assessment year
1969-70 was Rs. 33 lakhs. Thus, for the assessment year 1969-70 pro-
fits to the extent of Rs. 27 lakhs would appear to have not been
disclosed.

3.18. Similarly, for the year ended 30 June 1969 relevant to the
assessment year 1970-71, the profits disclosed by the assessee fell
short of the profits that would have accrued calculated on the basis
of data furnished by the Central Board of Direct Taxes by over Rs.
28 lakhs ag noted below:

No. of quintals of sugar produced for the year ended 30

June 1969 relevant to the assessment year1970-71 . 1,63,537

No. of quintals cf sugar sold for that period . . 1,11,957

Quantity of sugar sold in free market—409%, of 1,63,537 .
. . . . . . . 65,415 quitals

quintals
Balance of sugar sold for levy . . . . . 46,542 3
ToTAL . e _;,I.T,9_5_7 .9

Sale value of free market sugar 65415 quintals @ Rs. 300 1,935{,;.4,500

Sale value of levy sugar 46542 quintals @ 130/~ . 60,50,460

Total' sale value of 1,11,957 quintals of sugar . . 2,56,74,9;

Sales as per accounts . . . . . . 2,28,40,630
Difference . . . . m

3.19. Audit para states that the shortfall of Rs. 55 lakhs for the
two years, involving a tax revenue of Rs. 22 lakhs, apart from the
penalty leviable for non-disclosure of income, was not looked into,
while completing the assessments or the two years.

3.20. At the time of local audit on 31 October, 1973 the Income Tax
Officer did not accept the audit objection.

3.21. Subsequently in his letter dated 24 July 1974 the Income
Tax Officer intimated that the assessment for the assessment year
1969-7¢ was reopened and that the effect could be given only after

the reassessment was done.
3.22. In his communication date 28 July 1975, the Income Tax
Officer had sent the following reply to Audit:
“In this paragraph the Audit has mentioned that the CB.D.T.
Circular F. No. Inv. I1I/DL (13) /68 dated 29-10-1968 has

not been taken notice of and the case required further in-
vestigation, At page 3 of the Circular reads as below:

“The study is strictly of confidential nature. - You are accord-
ingly requested to ensure that the estimate of profits
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shown in the annexure can form only a starting point of
enquiry into the cases of respective sugar mills. Simi-
larly the other data given here provides only clues which
need to be followed up and cannot be treated as evidence.’

-As can be seen from the extracted portion, the Circular is
a ‘confidential’ one and cannot be treated as evidence and
hence it cannot also form basis for Audit objection. Se-

-condly it has been mentioned in the Audit cbjection itself
that the copy of the C.B.D.T. Circular had been filed in
1968-69 Misc. Records. Though an elaborate note had not
been left on the points discussed in the Circular in the
relevant Miscellaneous records, the fact that it had been
filed in the file itself would go to show that it had been
taken into consideration while completing the assessment.

Even considered from this angle also, there is no scope for
the audit.

“Even on the facts of the case furnished below there has been
no under-assessment. In the circular referred to above,
the assessee’s income has been estimatetd at Rs. 67.94
lakhs. As per the particulars furnished at page 3 of the
Circular referred to abave, the estimated profit has been
worked out on the following presumptions.

(1) 40 per cent of the production to be released for free sale.

{2) Average sale price of free sale was about Rs. 300 per
quintal.

<(3) The entire production had been released.

«(4) The average cane purchase price would be about 73.7 per
cent to 76.9 per M.T. But it had also been stated that the
average sugar purchase price paid by the factories varied
from Rs. 85/- to Rs. 100/- per M.T.

In the present case as per the particulars furnished below
none of the above presumptions would apply. All the
free sale sugars were sold to the highest bidder in the
sealed tender.

“The free market price of sugar on 27-7-1968 as per the News
paper ‘Dinamani’ was Rs. 280 to Rs. 292. As per extract
from the ‘Financial Express’ dated 14-7-1968 the current
market varied from Rs. 285 to Rs. 300 per Qtl. The de-
tails regarding the entire sales of free market sugar have
been obtained and all are to verifiable parties and there
is no suspicious sales. The additional subsidy paid in
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respect of purchase of sugar can had also been approved
by the Registrar of Cooperative Societies.

Thus neither the purchase nor the sales of free sugar can be:

disputed. Even at that time of original assessment for
1969-70 and 1970-71 the out-turn from the various mills:
have been furnished by the_assessee and when compared
with the other factories, the assessee’s outturn was found
favourable. The low rate of out-turn mentioned in the-
Departmental Audit Report relates to the manufacture in
June 1969. As April, May and June at this part of the-
areas would be a summer one, higher yielding in these:
months cannot be expected. However, the average
throught the season of 847 percentage of recovery in 1970-
71 compare favourably with the average recovery in the-
other factories. Thus the production alse cannot be dis-
puted. In the circums!ances, there is no scope to suspect.
the trading result.

As can be seen
therefrom the free sugar did not work out to 40 per cent of’
the production. The free sugar can be shifted from the
factory only as and when release orders have been receiv-
ed from the Civil Supplies Authorities and not based upon
production. In this view of the matter there is no under
assessment in 1969-70 and 1970-71 and hence this objectionr
may also be dropped.

STATISTICAL PARTICULARS

1969-70 1970-71
Cane crushed (M. T.) . . . . . I1,14,530 1,92,242
Sugar produced—Qtls. (Qtl.~—bag) . . . 1,18,189 1,63,537
Recovery (percentage) 1031 8-47
Cost production (per Qtl.) 160° 56 165°22
Purchase price of Sugarcane
Price fixed by Govt. and paid (per M.T.) 76" 90 79+ 60
Further cane subsidy paid after getting permission from
Registrar of Co-opcrative Societies to registered culti-
vators (M. T.) . . . . . . 33'10 10' 40-
To unregistered cultivators 23°10 Nil
Sales : Total (Value) in Rs. 2,40,77,651  2,28,40,630"
1,11,987

Total (Quantity) in Qtls.

11,26,789
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1969-70 1570-71

Average raie . . . . . . Rs.}

190 204
Sale of free sugar (Qts.) 27,333 44,393
Sale of free sugar (Value) : Rs. 90,93,530 1,22,73,562
Average Sale " . . . . . Rs. 332-69 276-48
Sale of levy sugar
Quantity (Qtls.) 99,456 67,564
Price (Rs.) . . . 1,49,84121§ 105,66,668
Gross Profit 32,82,508 9,52,(: 1

As the facts of this case very from the hypothesis on the basis
of which the estimated profit have been worked out in the
C.B.D.T. Circular, the trading results are also not in con-
formity with the Circular. As the entire purchase and
sales are verifiable and the recovery percentage is also
fair when compared with other Mills, no further action
is called for to the trading results. Hence this objection
may be DROPPED”.

3.23. The Inspecting Assistant Commissioner of Income Tax
(Audit) Madras, while forwarding the Income . Tax Officers’
reference cited above, desired that the audit objection should be

withdrawn. The Ministry also sent a reply to the Audit on the
same lines on 22 March, 1976.

3.24, Details of income returned and assessed in respect of this:
Sugar Mill are given below:

Date of Inceme Income Date of
filing returnted assessed asses munt
return (income
(revised shown in
return revised
date in return in

bracket) brackets)

1069-70 . . . . . 5,11-60 Rs. 8,13.476 11,15,630 31,3,1971
(18-11-69) RS. 4,41,653 (Business)

(16-3-71) R8. 4,04,465
(23-3-71) RS. 3,84,477)

1970-71 . . . . . 18-4-70 Loss Loss 30-1-73
3707 RS. 14,52,840 10,87,211 7
’ (17-10-71) Loss (Business)

Rs. 10,93,286
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3.25. The Committee have informed that the Ambur Cooperative
‘Sugar Mill had so far been assessed upto assessment year 1973-74
only. The relevant figures are as under:—

Date of Income aSsessed
Asst. Year assessment
1971-72 . Y, 29-3-74 (Loss)  Rs. 6,13.281 u/s 143(3)
(i1) 20-8-76 (Loss) Rs. 1,609,029 ufs 147(a)
1972-73 . . 25-3-75 (Profit) Rs. 4,32,245 vet of by b/flosses hence
not taxed.
1973-74 . . 21-8-76 (Profit) Rs. 82,06,580 u/s 143(3)—after deduc-
ting b/f losses. Development rebate
and Depn.

3.26. It would be seen that in this case, Audit have objected to
the assessments for the years 1969-70 and 1870-71 relying on the basis
stipulated in the Circular of 28'October 1968. The Department of
Revenue and Banking has, however, contended, in a note, that “the
circular could not be construed as imposing any norms of profits for
being applied uniformly in all cases”, and that each case was expected
to be examined on its merit because it was clearly stated that the
field officers were: “to ensure that the estimate of profits shown in
‘the annexure form only a starting point of enquiry into the cases
of respective sugar mills. Similarly the data given here provide only
-clues, which need be followed up and cannot be treated as evidence”.

3.27. As regards the assessment year 1969-70, the Department have
-pointed out that:

“(i) The actual cane price assumed to have been paid by the
factories in the Madras Region was at the rate of Rs. 85
to Rs. 100 per M.T. i.e. at an average of Rs. 92.5 per M.T.
The Society, however, actually paid Rs. 110 per M.T. i.e.
at Rs. 17.5 per M.T. more than assumed in the Circular.
On 1,14,530 M.T. of cane crushed in this year the society
has therefore paid Rs. 20,04,275/- (1,14,530x17.5) over
and above the amount assumed in the Circular.

(ii) The Circular assumed that 40 per cent of the production
was released for free sale. On the total production of
1,18,189 quintals of sugar this would have amounted to
only 27,333 quintals. There was thus a shortfall of 19,943
quintals. The average rate at which free sugar was sold
was Rs. 332.79 per quintal. As against this the cost of pro-
duction per quantial in this year was Rs. 160.56. Thus the
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short fgli of 18,943 quintals of sugar for free sale, as afore-
said, caused a diminution of the profits of the society to
the extent of Rs. 34,30,196 (19,943 x 172).”

3.28. The Department have estimated that had the two aforesaid
assumptions made in the Circular been fulfilled, the income of the
‘Cooperative Sugar Society for the assessment year 1969-70 would
have increased by Rs. 54,34,471/- as against the shortfall of Rs. 27
lakhs estimated by audit.

3.29. In so far as the assessment year 1970-71 is concerned, the
Department have stated that even assuming that the Board’s Cir-
cular of 1968 was applicable to this year as well, the position would
be as follows: —

“(i) According to the assumption made in the Circular of
1968, the society should have sold 40 per cent of the total
production of 1,63,537 quintals of sugar. This would have
amounted to 65,415 quintals. But the sale of free sugar was
only 44,393 quintals in this year. Thus there was a short-
fall of 21022 (65415—44393) quintals in sale of free sugar.
The cost of production in this year was Rs. 165 per quintal
and the average rate of sale of free sugar was Rs. 276 per
quintal. The shortfall of 21022 quintals of sugar for free
sale, as aforesaid, caused a dimunition in the Society’s
profits to the extent of Rs. 23,33.442 (21022 x 111).

(ii) Yet another factor relevant for this year as against the
preceding year is the low recovery of sugar from the
sugarcane, which fell from 10.31 per cent to 8.47 per cent
this year. On the total cane of 1,92,242 metric tons ¢rushed
in this year the lower recovery account for lower produc-
tion of sugar by 35.372 quintals”

3.30. Asked what records were called for and scrut'nized by the
assessing officer in this case, the Department have intimated:

“(i) For the assessment year 1969-70, the assessee society fur-
nished the (i) Balance Sheet as on 30-6-68, (ii) Manufac-
turing, Trading and Profit and Loss Account for the year
ended 30-6-68, (iii) schedule for manufacturing expenses,
(iv) schedule for trading expenses, (v) schedule for misc.
expenses and misc, income, (vi) summary of sugar stock
position, and (vii) summary of income tax for the assess-
ment year 1969-70. The Income-tax Officer called for fur-,
ther details regarding the claim for relief u|s 80J of the
Income-tax in respect of the 2nd Unit installed during the
accounting year. He also called for Registrar’s approval
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for payment of additiofial price of Rs. 33.10 per M.T. for
registered cane and Rs. 23.10 per M.T. for unregistered
cane as ‘cane supply subsidy’ and also evidence of having
paid the same to various parties, together with complete
addresses in respect of parties who were paid over
Rs. 10,000 each. Details of 4 other Co-operative Sugar
Factories in the State during the season 1967-68 regarding
the percentage recovery, cane crushed and sugar bagged
were also obtained. Regarding the purchase price, a copy
of letter of the Co-operative Department of the Govern-
ment of Tamil Nadu stating that vide its Memo No. 55182/
Mi C30/68|6 Industries, Labour and Housing dated 11-10-
1968 the Government has permitted the mills to pay
Rs. 110 per ton of cane supply for the 1967-68 season was
also obtained.

For the assessment year 1970-71, the assessee filed copies
of the audited Manufacturing, Trading and Profit and Loss
Account and Balance Sheet together with a copy of audit
certificate issued by the Registrar of Co-operative Soci-
eties, Madras for the year ended 30th June, 1969. Further
details of Manufacturing, Trading and Profit and Loss
Account and Balance Sheet together with the cost sheet
with explanatory notes were also filed. These were scru-
tinized by the Income-tax Officer. Further particulars
called for by him e.g., details regarding seven other com-
parable sugar mills in respect of recovery of sugar etc.,
were also furnished by the assessee.”

3.31. Asked whether the accounts of the assessee Society for the
year 1969-70 and 1970-71 were test audited, the Department have
stated: ‘

“The audited accounts were test audited by the District Co-

operative Audit Officer, Vellore, for the assessment year
1969-70 and by the Deputy Chief Audit Officer in the Office
of the Registrar of Co-operative Societies for the assess-
ment year 1970-71.” '

3.32. The Committee wanted to know whether in the case ot this
€o-operative Sugar Society, the assessing officer had before making
the assessments for the years 1969-70 and 1970-71 made an investiga-
tion on the lines suggested by the Central Board of Direct Taxes in
their Circular of October, 1968 and if not, what were the reasons for
the omission. In reply, the Department have invited attention of
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the Committee to the fact that in his reply dated 28 July 1975 to the
(AA.G., Madras, the then Income Tax Officer had stated:

...... It has been mentioned in the Audit objection itself that
the copy of the Centrai Board of Direct Taxes’s circular
had been filed in 1968-69 miscellaneous records. Though
an elaborate note had not been left on the points dis-
cussed in the circular in the relevant miscellaneous re-
cords the fact that it had been filed in the file itself
would go to show that it had been taken into conside-
ration while completing the assessment.”

3.33. The Committee enquired whether investigations were
«carried out on the lines suggested by the Board in their Circular
-of 28 October 1968 in other cases and if so, what additional income,
if any; was brought out for the purpose of levy of tax., The Depart-
iment of Revenue and Banking have stated in a note that:

“No instructions were issued to report back the number ot
cases in which investigations were carried out on the
lines suggested in the circular. Accordingly, informa-
tion about additional income brought out for the pur-
poses of tax, demand involved and the amount recover-
ed is not available.”

3.34. According to the information furnished by the Department
to the Committee the whole-sale price of free sale sugar varied in
different zones. It was Rs. 336 per quintal in Delhi Zone against
Rs. 275 per quintal in Madras Zone on 22 July 1968. It was
Rs. 365 per quintal in Delhi Zone as against 325 per quintal in
Madras Zone on 31st August 1968. Even within the Madras Zone,
the prices varied according to the quality and location. Thus on
13 July 1968 the Parry, Madurai, Amravati and Kothari Sugars
were reported to be selling out Rs. 300, Rs. 278, Rs. 310 and Rs. 282
per quintal respectively. On 14 August 1968, the same varieties
were reported to be selling at Rs. 295, Rs. 304, Rs. 300 and Rs. 3(5
per quintal respectively.

3.35. It was stated in the Board’s circular of October, 1968 that
while the estimate of profits as given therein was based on the
assumption that the average sale price of free sale of sugar after
15 June 1968 was Rs. 300 per quintal, such price had, it appeared
from the press reports, gone upto Rs. 400 per quintal amd even
-above. The Committee, therefore, enquired whether as suggested
.in the Circular, the assessing officer had while making the assess-

?



ments for the years 1969-70 and 1970-71 taken into consideration the
prices of free sale sugar as were reported in the press reports. In
reply, the Department have explained that:

“The figures reported in the papers are generally the whole-
sale selling rates which are invariably higher than the
ex-factory prices at which sugar is sold by the mills to
the whole-sellers at the factory premises. Ex-factory
price includes the sale price of sugar and Excise duty,
while the wholesale price also includes transport charges,
other local incidental charges like octroi, storage etec,,
and a margin of profit for the whole-sellers.”

3.36. The Committee wanted to know whether the assessee
society had during the years 1969-70 and 1970-71 purchased the
cane at the price fixed by Government. In reply, the Department
have stated that the purchase of sugarcane in both the years had
been made as per the rates prescribed by the Government. The
Department furnished in this regard the following particulars:

1969-70 1970-71

Rs. Rs.
Price fixed by Govt. and paid (par M.T.) . 76-92 7960
Further cane subsidy paid sfter ge'ting permission
from the registrar of c>-cper tive S: cieties :
"a) for Regis ered cane 33.10 10.40
b) for unregs ered cane 23° 10 Nil

3.37. The Committee enquired if the sugar mills were free to
give any amount of subsidy over and above the prices fixed by
Government. In reply, the Department have explained that:

“Price fixed by the Government of India is only the minimum.
The Mills can pay additional cane price over and above
the minimum price with the prior approval of the State
Government.”

3.38. Asked what were the consideration on which th2 Registrar
of Co-operative Societies had accorded permission to such subsidy,
the Department have stated in a note:

“It has not been possible to obtain from the State Govern-
ment the considerations Which weighed with them to
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fix the quantum of subsidies in the relevant years.
However, as mentioned in para 7.8 of the report of the
Tariff Commission on “Cost Structure of the Sugar
Industry and the Fair Price for Sugar”, “because of the
drought the vyear 1966-67 turned to be-worst in the
decade for the sugar industry, Production of cane fell
by about 22 per cent and that of sugar by about 40 per
cent as compared to 1965-66. Further, prices of Gur and
Khandsari, which were not controlled rose to high levels.
The utilization of cane by sugar factories fell from
about 31 per cent of the total productior in 1965-66 to
23 per cent in 1966-67, while the share of Gur and Khand-
sari, rose from 57 per cent to 65 per cent. The outlook
for 1967-68 was even more gloomy due to a further fall
in the area under cane by about 11 per cent.”. It is,
therefore, apparent that because of the diversion of al-
ready reduced quantity of sugarcane to Gur and Khand-
sari, incentive had to be provided to the cane-growers
to supply cane to the mills.”

3.39. The Committee asked how had the Department satisfied
itself that paymntents stated to have been made by the Society to
the registered and unregistered cultivators of sugarcane were
genuine. The Department have replied in a note:

“Major portion of purchase of sugarcane is from registered
cultivators. The subsidy or the additional price is paid
only after getting the approval of the concerned autho-
rities. The full addresses of the cane suppliers are also
reported to be available. Hence the supply prices paid
by the mill to the suppliers were accepted as genuine.”

3.40. The Committee wanted to know how the recovery of sugar
from *sugar cane in the assessment years 1969-70 and 1970-71 in
the case of this cooperative sugar society compared with the other
comparative mills. The Department have stated, in a note that
“the recovery of sugar from sugarcane in both the years compared
favourably with the results shown by most of the other compara-
tive mills as would be apparent from the following table™:

1969-73  1970-71

1 2 3
% %
The Madhurantakam Co-operative Sugar Mills . 9 53 7-75

The Kalakurachi Co-operative Sugir Mills . 10-10 8-97

’



2 3
E.1.D. Parry Ltd. . . . . 852 7-89
South India Steels and Sugars Ltd. . . 910 750
National C>-operative Sugar Mills Ltd. . . 885 730
Kothari Sugars & Chemicals Ltd. . . . 859 712
Aruna Sugars Ltd. . . . . . 10°12 8-41
Ambur Sugar Mills . . . . . 1031 847

341. The Committee enquired whether before completing the:
-assessments, the Department had made a reference to the Regis-
trar of Co-operative Societies who, during audit of the manufac-
turing account of the Society, had felt that is poor recovery (847
per cent)) from sugarcane during 1973-71 as compared with previ-
ous year (1031 per cent) required “further probing.” In reply,
‘the Department stated:

“No reference was made to the Registrar. of Co-operative
Societies before completing the assessments, No further

enquiry was initiated by the Co-operative Department
either.” '

3.42. The Committee asked if the assessee society had obtained
“Cash Credits’ and if so, from which source. The Department have
replied:

“There are no ‘cash credits’ obtained by the assessee from
any member or third parties. The Society had credit
facilities with the State Bank of India, Madras State
Cooperative Bank and Industrial Finance Corporation
ot India. Besides . Madras Government had invested
in the share capital of the Society and considerable
paid-up capital was contributed by the' member cane-
growers. The position in respect of each on the rele-
vant dates is as follows:

Borrowings: under Cash Credit 30-6-1967 30-6-1968 30-6-1969
1 2 3 4
‘State Bank of India . . . . 4.51.979-20  28,48,084 36 1,04,624 36

‘Madras Stite Chr-nprrative Bank L .. 7.68,040 12 14,50.931:57
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1 2 3 4
dLong term borrowings; . |
Industrial Financs Corporatim . . T39,09,000 25 oo,ooo 20,900,000
Madras State Cr-op:a:ive Bank . . 35,00,000 39,00,000 ' 25,00,000
Share Capital
<Cane growers . . . . . 2%,00,000 " §0,23,000 §1,22,000
‘Government of Tamil Nadu . . 30,00,000 30,00,000 30,00,000

o —

3.43. Asked if the figures of sale of free sugar were checked up
at the time of assessment with the actual releases made by the
Directorate of Sugar and Vanaspati:

“Figures of sale of free sugar were not checked up at the
time of assessment with the actual releases made by
the Directorate of Sugar and Vanaspati”

3.44, The Committee learnt that in their reply dated 22 March,
1976 to Audit, the Department had indicated that in the year
relevant to the assessment years 1969-70 and 1970-71, while the
sales of levy sugar by the Society worked out to around 60 per cent
of the production, sales of free sugar fell far below 40 per cent.
(27,333 and 44,339 quintals as against 47,276 and 65,415 quintals
respectively). The Committec enquired if shortfall in sale was
due to lack of market demand or whzather the stocks were held
back deliberately by the society. The Department explained in a
note that:

“As mentioned in the circular of 1968, the factories could sell
40 per cent of the production anywhere in Inda at the
free market price but this was subject to releases made
from time to time from factories as authorised by the
Government. The shortfall in the sale of free sugar
was, therefore, attributable to the short releases made
by the Government during the relevant period. In spite
of there being a market demand for the free sugar, it
was not within the powers of the mills to sell it unless
releases have been made by the Government.”

. 1943 LS5, . i



3.45, Asked whether the figures of production of sugar of the
sociéty "were ‘¢hecked up with the - Directorate of Sugar- before
making the assessments and if not whether the same were check-
ed up subsequently, the Department have stated:

“The figures of production and sales were not -checked up
with the Directorate of Sugar before making the assess-
ments. These have, however, now been checked up
and according to the records of Directorate of Sugar;
the assessee had produced 28,039 tons and despatched/
delivered 23,834.6 tons respectively, disclosed before the
Income Tax authorities for the period 1-7-1967 to 30-6-
1969.”

3.46. Since it was quite likely that the extra profits made by
the Sugar Mills might not go to the coffers of the companies con-
cerned but to the Managing Directors or other persons in charge
of the Mills, the Central Board of Direct Taxes had in their circu-
lar of October, 1968 instructed the assessing officers that ‘it would
be necessary to scrutinise their personal cases also with great
care’. It was suggested therein that ‘it may be appropriate to call
for wealth statements in such cases and make independent en-
quiries regardlng their assets acqu1red by them during the rele-
vant years.’

3.47. The Department were asked to state whether in any
case of assessments of sugar producers, the Department had scru-
tin.sed the personal cases of Managing Directors etc., with a view
to determining whether extra profits made by the factories were
diverted to them. In reply it has been stated that “in the circular
of 1868, no instructions were issued to the field officers to report
back the number of cases in which investigations were carried out
on the lines suggested therein.” The Department have, however,
made available to the Committee details of two cases” where per-
sonal assessments were stated to have beéen scrutinised and addi-
tions made on the basis given in the ¢ircular ¢f 1968. In one case,
though the assessee (a Managing Director of a Sugar Mill) had
returned a loss of Rs. 10,62,982 for the assessment year 1970-71,
assessment on an income of Rs. 16,81091 was made and even cri-
minal complaint launched in the Court *of the City' Magistrate,
Meerut. In the ‘meantime,” tie assdssee ig reported to "have died.
I “the second case ‘of & ‘Mihaghhy Diréctd? of *anlbthel Sugar Mill,
additions made in the assessment years 1967-68 to 1970-T1 amount-
ed to Rs. 5,51,500.
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348 Whlle dlscussmg the Sugar Rebate Scheme on the Central'

Excise side, the Public Aceounts Committee had, in. paragraph 458
of their 155th Report (1974-75), observed as follows:

“That the Sugar infustry has, on all accounts, enriched itself
in an unlimited way by the scheme of levy and free
sale sugar, introduced in 1967, is of common knowledge.
The price for sugar fixed by the Tariff Commission also
ensure a fair return on the capital. Government them-
selves have admitted before the Committee that the
margin available to the industry on free sale sugar
would be ‘anybody’s guess’. There is no control on the
price of free sale sugar which has brought in enormous
profits to the industry, in which process the consumers
have been allowed to be exploited. The profits derived
by the industry on free sale sugar have also appa-
rently not been taken into account in determining the
percentage of varying rates of rebate allowed from
time to time. The Tariff Commission had also
observed that ‘corrective action’ would have to be
taken by Government if, ‘taking advantage of pres-
sure of demand, free market sugar tends to show a
consistent unjustifiable spurt in prices’ and that the aim
should be to keep the industry’ under some discipline
so that its overall return on all sugar (whether released
under levy or sold in free market) approximates to the
return intended’. Even the Supreme Court had observ-
ed in its judgement in the case of Anakapalle Coopera-
tive Agricultural and Industrial Society Ltd. and Others
Vs. Union of India that “it has not been denied that the
majority of sugar producers have made profits on the
whole and have not suffered losses.”

3.49. The Committee enquired whether in the light of afore-
said observations of the Public Accounts Committee, the Depart-
ment of Revenue and Banking/Central Board of Direct Taxes had
attempted an analysis of the profits earned, returned and assessed
to Income Tax during the period 1963 to 1975, after partial decon-
trol of sugar in 1967. The Department have stated:

“No such analysis has been made. Sugar is only one seg-
ment of industry in India. The Central Board of Direct
Taxes does not have the man-power to undertake such
task.”

However, the. Committee have been informed that an attempt
has beeh made to gather seéme information in respect of additions



62

made in the cases of sugar mills. Details of some readily available
cases where additions were made on the basis of guidelines con-
tained in the circular of 1968 are given below:

SUGAR MILLS IN WHOSE ASSESSMENTS ENQUIRIES CONDUCTED/
ADDITIONS WERE MADE ON THE BASIS OF THE GUIDELINES
GIVEN IN THE CIRCULAR.

Assessment
year .
8. N Nim: of the aisessee — e e Additions made
Accounting
year ending

vl aml w l  o m  m A omd cmh Am ma) m Gu] ) ) ) vy ) —— —— — w—— — —

r GHtwrri Sigv M''ls Lid. 1969-70 (1) Addition of Rs.56,68,112Wes
Fizo-v at Kopergon, Ah-  31-5-1968 made on  account of infjation
m:dnagar. in sugarcane price. T

(i) Addition  of Rs. 27,02,285
was made on account of undcr-
valuation of closing stcck of
sugar.

2 SB.Simi- Mills, Mezrut. . 197>-71  Addition of Rs. 1,50.000  was
30-6-1969 made on account of  under-
statement of sale price.

3 Pamniji Swiza~ Mills (P) L&d,, 1972>-71  Addition of Rs.  §,74,426/- was
Bilandshahr. ' 30-8-1969 made on account of under-
statement of selling price and a
sum of Rs. 24,00,000 was added
on account of suppression of pro-

duction.

Kaithn Saigwe Mills Pot. Ltd., 1969-70  Addition of Rs. 1,00,000 wa-
Am-oha. 30-6-1968 made on account of  under-
statement of selling price.

S

1970-71  Addition of Rs.  30.00,000 was
30-6-1969 made on  account of  under-
statement of selling price.

45 Jaswant Sugar Mills Ltd., 1970-71  Addition of Rs. 22,50,000 was
Meerut. ; made on account of low re-
covery.

1971-72  Addition of Rs. 58,27,000 was
made on gccount of low re~
covery.

6 Ta=Inlia Sugirani Refinsries 1969-70 Addition of Rs. 17,45,548 in all
Ltd., Bombay. 30-6-1968 was made in the trading results
of free sugir, commission to
Hospet Sugar Syndicate, dis-
allowance of claim for additional
sugar cane price, valuation of
closing stock etc. .
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3.50. This case relates to assessment of income of a cooperative
society (viz. M/s Ambur Cooperative Sugar Mills Ltd., Vadapudupet,
/engaged in the manuiacture of sugar. This Society had disciosed
gross profits of Rs. 33 takns and 9.3 lakhs for the years ended 30
June 1968 and 30 June 1969, relevant to the assessment years 1963-70
and 1970-71 respectively, and the assessmeants for the two years were
completed in March, 1971 (revised in Octubry, 1972) and January
1973 on the basis of these profits,; The Commiiice find that based on
a study made by the Directorate of investigation, the Centrai Board
of Direst Taxes had in their Circular of 28 October, 1968 to the
Commissioners of Income Tax circulated data which indicated that
consequeat on the introduction of the scheme of partial decontrol of
sugar from 23 November, 1967 which permitted the Sugar Milis to
seli 40 per cent of their production anywhere in India at the free
market price subject to releases from factorics authorised by the
Government of India, Sugar Mills had made abnorma!l profits. As-
suming the average free sale price of sugar after 15 June 1968 to
be Rs. 300/- per quintal, according to the tecrms of the Circular this
Society should have made a profit of Rs. 67.94 lakhs for the period
from 1 October 1967 to 30 September 1968. Assuming, on the
basis of press reports, that the actual price of free sale sugar was
Rs. 400/- per quintal or more, the quantum of profit, according to
the Circular, could be estimated to be atleast 20 per cent more. On
this basis the profit of the assessee society for the period from 1
October 1967 to 30 September 1968 should be around Rs. 80 lakhs
and hence for the period ended 30 June 1968, relevant for the assess-
ment year 1969-70, the profits on proportionate basis, should be
around Rs. 60 lakhs. It would thus appear that for the assessment
year 1969-70, assessee society had not disclosed profits to the extent
of Rs. 27 lakhs. If the same basis as given in the aforesaid Circular
is adopted for the year ended 30 Junc 1969, also, re'evant to the
assessment year 1970-71, the profits disclosed by the society would
also appear to fall short by over Rs. 28 lakhs for that year. Thus
there was a shortfall of Rs. 55 lakhs for the aszessment years 1969-70
and 1970-71, involving a tax revenue of Rs. 22 lakhs, apart from the

Penalty leviable for disclosure of Inceme.

The Government, however, maintained tnat the assumptions con-
tained in the Board’s circular letter of 1958 were not true in the
case of the assessee Soriety and there were no grounds for reopening
the assessments already made for the years 1969-70 and 1970-71. The
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Government have based their contention on the following grounds:
(i) that the average sale price of Rs. 300/- per Qt. for free-sale

sugar mentioned in the circular was not true in the case

of the society in the assessment year 1970-71; .

(i') that the free-sale sugar actually sold by the society did
not amount to 40 per cent of the total production as as-
sumed in the circular, because the actual sale was subject
to authorisation by the Directorate of Sugar and Vanas-
pati‘, which were for far less quantity;

(iii) that the ‘recovery of sugar from the cane purchased was
less in 1970-71 which enhanced the cost of production and
reduced the profitabiiity;

(iv) that the availability of sugar-cane during the assessment
vears was comparatively less due to drought situation
and, therefore, the society had to purchase cane at a price
substantially higher than fixeq by Government. This alse
conhanced the cost of production and reduced profitability.

Each of these grounds have been discussed in the following para-

graphs,

3.51. The Committee note that the estimate of profit indicated in
the Board’s circular of October 1968 was based on the assumption
that the average sale price of frec-sale sugar after 15 June 1968 was
Rs. 300/- per quintal. Indicating the probable profits carned by each
sugar mill, the circular advised the Assessing Officers that according
to the press reports. the price of sugar had gone up to Rs. 400/- and
above and. iherefore. the guantum of profits should be atleast 20
per cent more than that estimated in the circular. In this conneciion
the Department of Revenue and Banking have pointed out that in
the assassment vear 1969-70, the Society sold free.sals suzar al
Rs. 332.79 per quintal. but the profitability was less because—

(") the guantity of free-sale sugar actually sold by the se-
ciety was only 23 per cent of the total prodiction as
against 40 per cent assumed in the circular: and

(ii) the society purchased cane at a price higher than that
assumed in the circular..

In the pssessment year 1970-71, the Department have pointed out
that the average rate of sale of free sugar was Rs. 276/- per quintal
and that the cost of production had also gone up from Rs. 160/- per
quintal in 1969-70 to Rs. 165/- per quintal. Besides, during this year
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also the quantum of free-sale stigar actually sold is stated to have

. been only 27 per cent.of the total production as against 40 per cent
assumed in the circular, The Committee also find that in his com-
munication dated 28 July 1975 to Audit, the Income-tax Officer has
contended that there has been no ‘suspicious sale’ and that the
entire free-sale sugar was sold to the highest bidder in the sealed
tender and to verifiable parties. The Committee would, however,
like Government t¢ satisfy themselves by way of abundant caution
that all the sales were genuine and at the declared price and that
no attempt was made by the assessee to cover up any part of the
profits so as to evade tax.

3.52. The Committee note that in his reply dated 28th July, 1975,
the Income-tax Officer had sought to defend the assessments of in-
come made by him on the ground that the assumptions on the basis
of which profit of this Society for the period 10 October 1967 to 30
September 1968 was estimated. as per the Board's Circular of Octo-
ber 1968, to be Rs. 67.94 Jakhs did not appiv in this case. One of the
assumptions made in the Circular was that 40 per cent of the pro-
duction of sugar would be released for free sale. This Society is
stated to Lave sold in the free market 27,333 quintals of sugar, i.e.
23 per cent of the production of 1.18.189 quintalg in 1969-70. Ta 1970-
71. the free sale sugar was said to be 44.393 quintails, i.e. 27 per cent
of the production of 1,63337 quintals, The Committeec have been
informed by the Department that the “figzures of sale of free sugar
were not checked up at the time of assessment with the actua] re-
leases made by the Directorate of Sugar and Vanaspati”” Even the
figures of produciion were noi checked up with the Directorate of
Sugar hefore making the assessments, In view of this, the Commit-
tee cannot accept as conclusive the assessment of the LT.O. based
as it was on data supplied by the Society iiself. The Commitice
would like the Central Beard of Direct Taxes to impress upon the
assessing efficers the need to serutinise a'l the material facts  with
ref -reice {o official sources at the time of assessment itself.

3.53. The Committee note that during 1969-70 the Seciety paid,
with the approval of Governmecut. a subsidy to the cane-growers
over and above the Government fixed price of Rs. 76.90 per M.T,,
at Rs. 33.10 per M.T. to the registered growers and Rs. 23.10 per
M.T. to the unregistered growers. During 1970-71, the subsidy,
over and above the Government fixed price of Bs. 79.60 per M.T.,
was Rs. 1040 per M.T. for registered growers only. The Govern-
ment have admitted that, as additional price was paid only after
getting the approval of the concerned authorities and also because
full addresses of the cane suppliers were reported to, be available,



the supply prices paid by the miil to the'suppliers were accepted as
geauine. The Committee consider it unfortunate that the cane
prices paid to the growers were accepted by the Income-tax Officer
as genuine without even making a test-check with the growers (o
establish the veracity of the claim of the Society. ..

3.54. The Committee note the claim of the Society that during
1970-71, recovery of sugar wag only 8.47 per cent as against 10.30
per cext in 1569-70. In this connection, the Committee would like
to draw attention to the busk “Inves twatlon of Accounts” brouglt
out by the Board in 1964 which had, while giving broad ocutlines for
detecling tax evasion in the cases of sugar mil.s and sugar dealers,
referved to the allegation of under-weighment of sugar-cane as also
under-statement of recoveries from sugar-cane and had cautioned
that “it is necessary to carry out samp.e checks in respect of weigh-
ment and laboratory analysis of sugar recovery from various sampi-
es of sugarcanes.” Tne Committee understand that while auditing
the manufacturing accounts of this Society, the Registrar of Co-
operative Societies had felt that the al.eged poor recovery required
“further probing”. The Committee are surprised that at the time
of assessment of income-tax payable by the Society neither the ITO
himself exercised any test-checks nor made any reference to the
appropriate authorities to verify the contention of the Society.

3.55. The Board’s circular of 1968 pointed out that “as the extra
profits made by the sugar mills may not have gone to the coffers
of the companies concerned but to the managing directors or other
persons in charge of the mills, it would be necessary to scrutinise
their personal cases also with “great care” and suggested that it
may be appropriate to call for wealth statementg in such cases and
make independent enquiries regarding the assets a~quired by them
during the relevant years.” The Committee are surprised at the
interpretation placed on the Circular by the Department of Revenue
and Banking who have contended that “in the circular of 1968, no
instructions were issued to the fie'd officers to report back the num-
_ber of cases in which the investigations were carried out on the lines
suggested therein.” This shows a dismal lack of coordination bet-
ween the Bdard and the field officers.

The Committee f2el that it should be the concern of the Deoart-
m-nt to see that instructions are not only issued hut are actua'lly
frllowed jn the field for othe-wise the very purpose of issuing such
instruction would be defeated. The Committee wou'd like to know
whether the personsl assessments of General Manager and the
Menaine Director of this assessee Soristy wera investigated on the
Yines indicate1 by the Board in their Circular of 19%8 and if not why
this requirement was overlooked in this particular case.
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3.56. After considering the facts placed before them, the Com--!
mittee are left with a feeling that the Income-tax Officer concerned
did not attach to the circw.ar of the Board indicating the lines on
which assessment in respect of sugar mills should be made, the
importance that it deserved. They are unable to share the view
expressed by the Income-tax Officer that “the fact that it (circular)
had been fi.ed in the file itself would go to show that it had beea
taken into counsideration while compleiing the assessment.” This
laconic approach has to be deprec:ated.

3.57. In view of the deficiencies and lacuna pointed out in the
earlier paragraphs, the Committee feel ihat the-e is scspe for an
in-depth inquiry into the profitabiiity of the assessee society during
the assessment years 1969-70 and 1970-71.

3.58. The Board’s circular of 1968 gave a list of 55 factories in
different zone; of the country each of which had made an estimated
profit of over Rs. 30 lakhs. The circular prescribed very specific
inquiries to be made in the case of sugar factories such as strict
proof of payment for purchases of cane at prices higher than these
prescribed by the Government, samp’e checks in respect of weigh-
ment of cane and laboratory analysis of
from various samples of sugar-cane, coordination of sales of
free sale sugar with the quantities released for free sa'e by
the Directorate of Sugar and Vanaspati, Government of
India, verification of free market prices prevailing on the dates of
release as ascertained from that Directorate verification of stock
and production particulars with the detai's obtained from the Direc-
torate of Sugar etc. The need and theleﬁectiveness of these inquir-
ies are apparent from the fact that in the case of 6 suzar mills, ac-
cordiny to the data furnished by the Department of Revenue and
Banking, additions amountint to as much as Rs. 241 croros were
made on the basis of investigationg carried out in acrordance with
the guidelines prescribed in the Board’s circular. The Committee
cannot therefore but deplore the complacency with regard to the
strict observance of these guidelines in the case of assessee so-iety."”

sugzar recovery

3.59. The Tariff Commission had, felt that ‘corrective action’
woull have to be taken by Gove-ineat il ‘taking advantass  of
presqure of demand. free market suvar tends to show a consisiong
unjnstifiable spurt in prices’. and tht the asim shou'd he to keey tha
industry under some discinline.  In 1he ease of Anckanal'a Coane.
rativa Aqricu'tural and Industrial Saciety Ltd. and other Vs Union
of India the Sunreme Court in its judoement d~live-ed on 6§ Novem-
ber 1972, had observed that it had not been denied that the majority

i
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.of producers had made profits on the whole and had not suffered
losses. During the course of examination of the subject of Sugar
Rebate Schemes, Government had themselves admitted before the
Committee that the margin availabie to the sugar industry on free
sale sugar would be “anybody’s guess”. In paragraph 4.58 of 155th
Report (1974-75) on Sugar Rebate Scheme, the Committee had ac-
cordingly observed: “that the sugar industry has, on all accounts,
enriched itself in an unlimited way by the scheme of levy and, free
sale sugar, introduced in 1967, is of common knowledge.” The Com-
mittee understand that so far the Central Board of Direct Taxes
have not attempted an analysis of the profits earned, returned and
assessed to Income-tax by the Sugar Industry during the period
1968 to 1975. The Committee have been informed that the Board
“does not have the manpower to undertake such task.

The Committee feel that such a study should be undertaken to
dispel once for all the public misgivings about the state of the sugur
industry which. it has heen alleged. has enriched one segment of the
industry only. It is for the Government to devise the machinery
as also the parameters of the inquiry. ‘

Audit Paragraph

3.60. The Income-tax Act provides that if an assessee is found to
be the owner of any money. jewellery or other valuable article, the
value of such article is not recorded in the assessee’s bools of
account and the assessee is not able to offer a satisfactory expl:-
nation about the source of the article, the value of the article ma.
be deemed to be the income of the assessee for the relevani finan-
cial year.

3.61. On the search of 1the premices of a cine arlist in Novem-
ber, 1970, und.sclosed assels in the form of jewellery valued at
Rs. 2,33,730 were found. Whiile completing the assessment for the
relevant assessment vear 1577-72 ir. Decembcr, 1973, the assessing
officer included a part{ only of the undisclosed assets, amount to
Rs. 1,15430. The omission to include the balance amoun! of
Rs. 1,18,300 in the assessment for the assessment year 1971-72 re-
sulted in short levy of tax of Rs. 1,10,370.

3.62. The Ministry have stated (March 1976) that the audit ob-
jection is under active consideration.
[Paragraph 46 (iv) of the-Report of the C&AG of India for the year
1974-75 Union Government (Civil).]
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3.63. The Audit paragraph points out that while searching the
premises of a cine artist in November 1970, though undisclosed
assets in the form of jewellery valued at Rs. 2,33,730 were found.

the assessing officer (Madras Circle) while computing the assess-
" ment in December, 1973 for the relevant assessment year 1971-72
included only a part of the undisclosed assets (Rs. 1,15430) re-
sulting in short levy of tax of Rs. 1,10,370. The Committee learnt
from Audit that the Ministry have not accepted this objeclion on
the ground, that though the search was conduct on 1 November,
1970, a part of the jewellery (Rs. 1,18,3%0) was found to have been
pledged on 3 October, 1969 and this part was, therefore, includable
for the assessment year 1970-71.

3.64, The Commitiee desired to know the articles found when
the search was conducted in this case on 1-11-1970 and whether
any part of the articles so found could be deemed to have been
found in any other financial year than the one in which these arti-
cles were actually found as a result of that search. In reply, the
Department stated:

“In the course of the search, jewellery valued at Rs. 1,70,430
was found in the premises of the assessee. Since in her
wealth tax return she had been declaring jewellery of
the value of Rs. 55,000, the difference of Rs. 1,15.430 was
included in her total income for the assessment vear
1971-72 as she was not able to offer any satisfactory ex-
planation about the nalure and source of its acquisi-
tion. Besides documentary evidence was also found
indicating that certain items of jewellerv were pledged
to & money lending firm on 3-10-1969, which wa: sepa-
ratelv valued at Rs. 1.18,300. There could. therefore. be
no doubt that jewellerv, valued at Rs. 1.18.300 was own-
ed by the assessee at Joast on 3-10-1968. This date {~1] in
the financial vear 19%9-70 relevan! f{or the asscssment
year 1970-71.7

3.65. The relevant provisions of the Income-tax Act in this re-
gard are as follows:

“Where in anyv financial vear the assessee is found to be the
owner of any money, bullion, jewellery or other valu-
able articles and such money, bullion, jewellery or valu-
able article is not recorded in the books of account, if
any, maintained by him for any source of income, and
the assessee offers no explanation about the nature and
source or acquisition of the money, bullion, jewellery or
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. other valuable article, or the explanation offered by him is.
not, in the opinion of the Income-tax Officer, satisfac-
tory, the money and the value, of the bullion, jewellery
or other valuable article may be deemed to be the income
of the assessee for such financial year.”

3.66. The Committee asked whether the Ministry of Law were
consulted as to the exact meaning of the phraseology “where in
any financial year the assessee is found to be the owner” uscd in
Section 69A of the Income-tax Act. The Department Hhave

replied:

“The Ministry of Law have not been consulted with regard
to the interpretation of the phraseslogy “found in any
financial year” as it has not been considered neces-

sary.”

3.67. Since only a portion of undisclosed income was taxed dur-
ing the year 1971-72, the Committee wanted to know when the
balance amount of undisclosed income would be taxed. The
Department replied in a Note that:

“Out of the total undisclosed jewellery valued at Rs. 233,730
a sum of Rs. 1,15,430 was taxed in the assessment year
1971-72. The balance amount of Rs. 1,18,300 is to be
taxed in the assessment year 1970-71. The relevant
assessment has been set aside by the Commissioner of
Income-tax under section 263 to assess the value ¢f part
of the jewellery in 1970-71. The Income-tax Officer has
been directed to finalise the fresh assessment very

early.”

3.68. The Committee regret to find that on the search of the
premises of a Cine Artist on 1st November, 1970, while undisclosed
assets in the form of <jewellery valued at Rs. 2,33,730 were found.
the assessing officer, while completing the assessment for the rele-
vant year 1971-72 in December, 1973 included only a part of the
undisclosed assets amounting to Rs. 115430, The omission to in-
clude the balance amount of Rs. 1,1’8,300 resulted in short levy of
tax to the extent of Rs. 1,10,370. According to the Department of
Revenue and Banking, though the search was condu<ted in this ruase
on 1 November, 1970, part of the jewellery (Rs. 1,18,300) was found
to have been pledged on 3rd October, 1969 aud was, therefore in-
cludable in the assessment year 1370-71. The Committec have doukts
if the action of the assessing officer in not including a part of the
undisclosed assets was in keeping with the provisiong of the law.
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‘They feel that this wag a fit case in which the Department should
have sought the opinion of the Ministry of Law (which was not done)
as to whether under section 69A of the Income Tax Act it was open
not to include a part of the undisclosed assets in the assessment of
the relevant financial year. The Committee recommend that Minis-
try of Law may be consulted even now in the matter so that there
may be no ambiguity whatsoever about intention, scope and appli-
<ation of the law in the instant case and in the cases arising in future.



CHAPTER IV

* MR RSN AN | B ‘ ' > ‘ -
AVOIDABLE MISTAKES, INVOLVING CONSIDERABLE
REVENUE

Audit Parag"rap;h'

4.1. Where any tax, interest, penalty, fine or any other sum is
payable in consequence of any order passed under the Income-tax
Act, 1961 the Income-tax Officer is required to serve upon the asses-
see a notice of demand specifying the sum payable. According to
the instructions issued by the Board, such demand notices should
be served within a fortnight and in the case of particularly ohstruc-
tive assessees within a month, of the passing of the relevant order.

4.2, It was noticed during the audit of a ward on 20th Deccember,
1974, that in a case where the Department completed the assessments
for the assessment years 1967-68 to 1969-70 on 30-1-1974 with a
total tax demand of Rs. 19,239, the relevant demand notices were
not served on the assessee till the date of audit, e, even after a
period of nearly 11 months.

4.3. In their reply the Ministry have intimated that as a result
of rectification, additional demand- of Rs. 19,239 has heen raised
(October, 1975). Report regarding collection is awaited (March,
1976). .

[Paragraph 55(i1) of the Report if the C&AG of India for the year
1974-75, Union Government (Civil), Revenue Receipts, Vol. II,
Direct Taxes].

44 In pursuance of the Public Accounts Committee’s recom-
mendation containeq in Paragraph 2.242 of the 87th Report (Fifth
Lok Sabha), relating to Income Tax the Board had reiterated on
22 September, 1973 their earlier instructions issued on 22 March,
1971 to the effect that every effort should be made to secure the
service of demand notice within a fortnight and in the case of
particularly obstructive assessees within a month, of the passing of
the assessment order. Duty was also cast upon the Internal Audit
parties to check upon delays in this regard. The Audit paragraph
gives details of a case where these instructions were not followed.

72
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i-4.5. The -Committee desired to know .that when the assessments-
for the:assessment years 1967-68 to 1969-70 were completed by the..
Department in this case on 30 January, 1974 why were the .demand.
notices not issued till 10 June, 1975. In reply, the Department of
Revenue and Banking have, in a note, stated:

“The ITO made the assesments u/s 143/146 on 30th January,
1974. At the relevant time, functional scheme was in
operation. Since it wag the end of the month, there was
a large number of assessments for calculation of taxes
with the Calculation Cell. It has been reported. that the
Calculation. Cell could attend only to the time-barring
assessments of 1971-1972 and this case was left to be done
later.”

4.6. The Committee asked why the demand notices were not
issued even when Audit had pointed out the lapse on 20 December,
1974. The Department have, in a note, explained:

“When the Audit pointed out on 20-12-74 the non-issue of
demand noticeg for these three years, a question which
exercised the ITO’s mind was whether assessment orders
signed on 30th January, 1974 were legal or not because
no tax had been determined as payable as required u/s
143(3) of the Income-tax Act, 1961, In the meantime,
the ITO who had passed the order in January, 1974 had
been transferred and the successor was not sure whether
he could issue demand notices in respect of orders
passed by his predecessor.”

4.7, Asked if the amount of tax due has since been collected in
this case, the Department stated:

“The demand has not been collected because an appeal is
pending against the assessment.”

4.8. In a subsequent note, the Department have intimated that:
“Appeals for all the three years have since been disposed

of. The total demand stands at Rs, 16,223/- after giving
effect to the appellate orders.”

49. The Committee desired to know if delay of more than 16
months in the issue of demand notices in this case would entail any
loss of interest. The Department replied that:

“The guestion of loss of interest will not arise in cases where
the final demand after adjusting pre-assessment taxes
paid is insignificant or where the taxes are paid within
the time allowed under the law.”
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4.10. Since delays in issue of demand notices had been repeatedly
_pointed out by Audit in the past [vide paragraph 49(a) of Audit
‘Report 1969-70, paragraph 55 of Audit Report 1970-71 and paragraph

11.5(ii) of Audit Report 1973-74] the Committee wanted to know
‘the steps the Ministry proposed to take to see that demand notices
were served promptly. In reply, the Department of Revenue and
Banking have in a note stated that Instructions issued on 22-3-1971
have already been reiterated by the Central Board of Direct Taxes
by issue of Instructions No. 852 dated 14-7-75 which inter-alia pro-
-vide that:

“Recently some cases have come to the notice of the Board
when it was found that there was delay of more than
one year in the service of the demand notices and challans.

Such lapses are commented upon very adversely by the
PAC.

The existing procedure already provides a machinery for
securing the objective of timely issue and service of
demand notices and challans. The date of the assessment
order and the date of service of the demand notice are
required to be noted in cols. 4 and 27 of the D2mand and
Collection Register respectively. Entries made in these
columns enable the supervisory authorities to pin-point
lapses in this respect. The Board feel that the Head
Clerks and the Income Tax Officers are not scrutinizing
the demand and collection registers periodically, parti-
cularly the entries in cols. 4 and 27.

The Board desire that the Income Tax Officers should per-
sonally scrutinise DCRs at the close of every month
to ascertain whether in respect of assessmznts completed
in the preceding month, service of demand notices have
been made and entered in the DCR. The Range IACs
should also keep a watch on this aspect of the ITOs work
and scrutinise the DCRs once in every quarter in respect
of local circles. In respect of mofussil charges, the
verification of the DCRs should be made by the IACs
when they visit such charges on tour.”

411, On 8 July, 1976, Central Board of Direct Taxes, have issued
further instructiong (No. 974 dated 8 July 1976) which stipulate
that:

“With the replacement of functional scheme by the unitary
system, the Income-tax Officers are required to write the
Demand and Collection Register themselveg as per Board
Instruction No. 937 (F. No. 225/26/76/IIA. II) dated 18
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March, 1976. The Income Tax Officers should ensure
that the columns in the Demand and Collection Register
for noting the dates of issue and services of demand
notices are filled in. Periodical verification of the Demand
and Collection Register and scrutiny of the notice-Service
register will enable the Income-tax Officer to exercise
proper control over the important work. Inspecting
Assistant Commissioners by means of test check should

ensure that the Income Tax Officers exercise proper con-
trol over this work.”

4.12, The Committee enquired if it was not the duty of Internal
Audit parties to check delays in the issue of demand notices on

‘completion of assessment. The Department confirmed in a note
that:

“The Internal Audit Parties are expected to point out mis-
takes of this type. The check sheet pres-ribed for Inter-
nal Audit  Parties both for company as weil as non-
company cases contains the following query:

‘Was demand notice promptly issued/validly served’.”

4.13. The Committee asked how many cases of delay in the issue
of demand notices were detected by the Internal Audit Parties
-during 1975-76. In reply, the Department stated that the number of
cases detected by the year 1975-76 in which there was delay of
more than 60 days Commissioner-wisz was as under:

CIT*s Charge No. of
cases
1. Assam . . . . . . . . 17
2. Dethi . . . . . . . . 8
3. Gujarat . . . . . . . . 14
4. XKarnataka . . . . . . 7
s. Kerala . . . . . . . . 3
6. Orissa . . . . . . . . 17
7. Poona . . . . . . . . 4
8. Patisla & Rohtak . . . . . . 128
9. West Bengal . . . . . . . 1
10. All other charges . . . . . . Nt .

Toras . . . . . 249




76

414, Asked that if it was the duty of the Internal Audit party
-to check such delays, why was this case not checked by them. The

Department replied:

“This case was not checked by the Internal Audit at all, being
a non-priority case.”

4.15. The Committee find that in this case the assessment for
assessment years 1967-68 to 1969-70 was completed by the Income
Tax Officer on 30 January, 1974 but demand notices specifying the
sum payable were not served on the assessee till 10 June, 1975.
The Department have explained that at the time these assessmenis
were completed, functional scheme was in operation and it being
the close of the month, the Calculation Cell was busy with a large
number of assessments for calculation of taxes. It is further stated
that the Calculation Cell “ceuld attend only to the time barring
assessments of 1971-72 leaving this case to be done later”. 1t has
also been stated that in the assessments made, tax payable was not
determined and consequently the Income Tax Officer was in doubt
whether such assessment orders could be treated as legal or not.
In the meantime the Income Tax Officer who had made these
assessments was stated to have been transferred and, according to
the Department, the successor was not sure whether he could issue
demand notices in respect of orders passed by his predecessor. The
Committee are not satisfied with this explanation. The Board has
already issued executive instructiong on 22 March, 1971 to the effect
that every effort should be made to secure the service of demand
notice within a fortnight and in the case of particularly obstructive
assessees within a month of the passing of the assessment order.
These instructions were reiterated by the Board on 22 Scptember
1973. The existing procedure provides for noting down of the dates
of assessments and service of demand notice in the “Demand and
Collection Register”. It appears that entries in this Register were
not scrutinised periodically by the Income Tax Officers concerned
otherwise such a delay would not have escaped their attention.
The Committee are perturbed to find that during the year 1975-76
alone, the Imternal Audit were able to detect 249 cases of delay of
more than 80 days in the issue of demand noticés.’ The*Committee
are therefore inclined to believe that executive fhetructiont issued
by the Board were honoured more in the breadh thtnh in ‘obéérvance.
The Commibee recommend that Govesmmrent should review the

-existing. control..moe  anicm, gnd. try to bring ahont improvements
so as to plug loopholes for possible malpractices resultiyia @0¥s
to the national exchequer. .



CHAPTER V

MISTAKES COMMITTED WRHILE GIVING EFFECT TO
APPELLATE ORDERS

Audit Paragraph

5.1. In the assessment of a registered firm engaged in the business
of film production and assessed in a Central Circle, for the asses-
sment year 1965-66 completed in September, 1969 an addition of
Rs. 1,03,000 was made by the Department to the income returned by
the assessee, on the ground that the value of the closing stock of three
films produced during the year was under-stated at Rs. 4,80,000. On
appeal by the assessee, the Appellate Assistant Commissioner set
aside the assessment in August, 1972 for being re-done. In the re-
assessment made in July, 1973, the closing stock value was adopted
as Rs, 2,39,750 in accordance with the executive guidelines issued In
September, 1972.

5.2. For the assessment year 1966-67, the assessee returned an
income of Rs, 64,310 after deducting from the gross income the sum
of Rs. 5,883,000 as the opening stock value of the three films as deter-
mined originally ag the closing stock for the assessment year 1965-66.
In the assessment completed in February, 1971, the Income-tax
Officer disallowed certain interest payments and expenses and worked
out the total income as Rs. 2,93,080 which was finally determined
on best judgement as Rs. 3,50,000.

5.3. The assessment for the assessment year 1966-67 which was
based on the opening stock value of Rs. 5,83,000 was, however not
revised when the re-assessment for the earlier year. 1965-66, was
made subsequently in July, 1973 when the closing stock value was
reduced to Rs. 2,39,750. The omission resulted in under-assessment
of income of Rs. 3,43.250 for the assessment year 1966-67 with con-
sequent short levy of tax of Rs. 2,00,000. .

5.4. The Ministry have accepted the gbjection in prmclple (DeCem-
ber 11975). : : C

“(Paragraph 56 of the “Report’ of the C&AG of Tndla for the year
M974.15 Union GOVernmen% (Clvﬂ) Revenqe Recexpts Vol, 1I,
Elrec’t TaxeS)

77
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5.5. In paragraph 61 of their 21st Report (Third Lok Sabha), the
Committee, while expressing surprise at the defective manner in
which the Appellate Tribunal Orders was given effect to by the
Income Tax Officer in a case resulting.in short assessment of tax
amounting to Rs, 104 lakhs, suggested that revision of assessments
done as a result of orders of an appellate authority involving large
sums should be scrutinised by some higher authority to avoid the
possibility of such mistakes occurring. In compliance with this
recommendation of the Committee, the Central Board of Direct Taxes
issued instructiong in July 1964 (vide paragraph 6.101 of the 73rd
Report (Fourth Lok Sabha). In paragraph 10.5 of their 186th Report
(Fifth Lok Sabha) the Committee observed:

“It would appear that the mistakes in giving effect to appel-
late orders continue to occur, first, because the Ministry
has not been able to ensure a proper spacing of work with
the result that the rush of work at the end of the year
has become a recurring phenomenon and, secondly, be-
cause the Central Board of Direct Taxes hag not been able
to secure compliances even with their own instructions,
issued at the instance of the Committee.”

5.6. This Audit paragraph hag brought out another case of negli-
‘gence/carelessness on the part of assessing officer in giving effect to
Appellate orders. According to facts placed before the Committee,
the assessee firm had, in the income returned by it for the assessment
yvear 1965-66, stated the value of the closing stock of three films pro-
duced during the year at Rs. 4,80,000. While completing the assess-
ment in September, 1969 the value of the closing stock was increased
by the Department to Rs. 5,83,000/-. On appeal by the assessee this
assessment was, however, set aside in August 1972 and in the re-
assessment made in July 1973, the closing stock was adopted as
Rs. 2,39,750 in accordance with the executive guidelines issued by
the Central Board of Direct Taxes on 18 September 1972.

5.7. According to these guidelines (which modified the provisions
contained in the Board’s circular of 9th April 1959 and 4th October
1869) amortisation of cost of production and cost of acquiring distri-
bution rights was to be regulated as under:—

(1) In allowing cost of amortisation of ‘A’ class feature films
(i.e. where cost of production including cost of production
and advertisement expenses incurred by the producer is
Rs. 35 lakhs and above) the value of the film will be de-
preciated by 60 per cent in the first year, 25 per cent In
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the second year and 15 per cent in the third year on time
basis as elucidated in Board’g circular dated 9th April, 1959.

(ii) The effective life of feature films in ‘B’ (cost of production
between Rs. 10 to 30 lakhs) and ‘C’ {(cost of product.on
below Rs. 10 lakhs) categories was found to be normally
of ong year, the entire cost of production may be allowed
in the veiy first year of production if the film wus released
in the first half of the accounting year, and if it was releas-
ed in the latter half of the accounting year, the value of
the film should be taken at 50 per cent of the cost of pro-
duction at the end of that accounting year and the balance
50 per cent should be adjusted in the second year.

(iii) The cost of acquiring distribution rights should be treated
in the hands of the distributor in the same way as the cost
of production is treated in the hands of the film producer,

(iv) In cases where the producer or the distributor disposes of
the exploitation rights of an ‘A’ class film on mixed basis
i.e. some territories on minimum guarantee and others on
outright sale, the dedu-tion for the cost of production
should be effected in the same proportion ag the amount
of outright sale bears to tota] receipts. The remaining

balance of the cost of production should be amortised on
above lines.

5.8. These guidelines were further modified by the Board in their
circular No. 154 dated 5th December, 1974.

5.9. The Committee desired to know how the mistake occurred
in the case reported in the Audit paragraph. In reply, the Depart-
ment of Revenue and Banking, in a note, explained:

“In the assessment for 1965-66 (completed on 27.9.69) the
figure of closing stock was originally adopted at
Rs. 5,83,000/-. The assessment was set aside by the Ap-
pellate Assistant Commissioner on 17.8.72 and in the fresh
assessment made on 30.7.73 the figure of closing stock
was taken at Rs. 2,39,750/-. In the original assessment
for 1966-67 made on 12.2.71 the figure of opening stock
was taken at Rs. 5,83,000/-. As a consequence of fresh
assessment for the year 1965-66 in which the figure of
closing stock was revised to Rs. 2,39,750/, consequential
revision of the figure of opening stock in the assessment

’
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for 1966-67 was not taken resulting in under-assessment
of income by Rs. 3,43,250.

Follow up action to revise the figure of closing stock for 1966-
67 could not be taken because by the time the fresh assess-
ment for 1965-66 was completed on 30.7.73 the appeal
against the assessment for 1966-67 had already been dis-
missed by the Appellate Assistant Commissioner on
29.3.73. No action u/s 263 was, therefore possible.
Action u/s 147(b) was already barred by time.”

5.10. The Committee desired to know what were the precise
grounds on the basis of which the assessee had appealed against the
assessment for assessment year 1965-66. In reply, the Department
of Revenue and Banking have intimated that the following grounds
were taken in appeal by the assessee before the Appellate Assistant
Commissioner:—

(i) Disallowance of interest of Rs. 40,045 on the debit balances
in tke accounts of partners was wrong;

(ii) The addition of Rs. 2,63,137 being expenditure not proved
to have been incurred was wrong;

(iii) Addition of Rs. 1,03,000/- made towards the closing stock
was wrong.

5.11. Asked on what basis the Appellate Assistant Commissioner
set aside the assessment for 1965-66 on 17 August 1972, the Depart-
ment have intimated:—

“The Appellate Assistant Commissioner set aside the assess-
ment for 1985-66 on the basis of the Tribunals orders set-
ting aside the assessments for 1981-62 to 1963-64 on the
question of disallowance of interest on debit balances in
the accounts of partners.”

5.12, The Committee desired to know whether this case was
looked into by the Internal Audit Party and if so why they could
not detect this simple mistake not involving any point of law. The
Department of Revenue and Banking in a written note explained: —

“The Internal Audit Party checked the assessment for 1965-66
on 45.71 and for 1966-67 on 6.5.71. Thus at the time of
checking the assessment for 1966-67 the original assess-
ment for 1965-66 was alive and therefore there was no

" occasion to point out any mistake.”
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5.13, As regards rectification and collection of the additional de-
-mand in this case the Department of Revenue and Banking have in
A note informed:—

“The assessment for 1966-67 has been cancelled by the Tri-
bunal vide its order dated 31-5-75. The fresh assessment
is pending finalisation.”

5.14. In a subsequent note (March 1977) the Department have
intimated that instructions for early finalisation have been glven to
the Income Tax Officer,

5.15. The Committee find that in the case of a firm engaged in
the business of film production, in the assessment for 1965-66 com-
pleted on 27th September 1969, the value of the closing stock of 3
films produced during the year was stated by the assessee firm at
Rs. 4.80 lakhs but viewing it as an under statement, the Department
increased it to Rs. 5.83 lakhs. Accordingly in the original assess-
ment for 1966-67 made on 12 February 1971 the figure of opening
stock was taken as Rs. 5.83 lakhs. However, on a appeal of the
assessee the assessment for 1965-66 was set aside by the Appellate
Assistant Commisioner on 17th August 1972. In the fresh assess-
ment made on 30 July 1973 for 1965-66 the figure of closing stock
was taken at Rs. 2,39,750/- in accordance with executive guidelines
issued by the Central Beard of Direct Taxes on 18 September 1972.
Consequential action te revise the figure of opening stock in the
assessment for 1966-67 was not taken by the Department. Admit-
ting the resultant under-assessment of income of Rs. 3,43,250/- and
short levy of tax of Rs. 2.00 lakhs, the Department has pleaded that
follow up action te revise the figure of opening stock could not be
taken in this case because “by the time the fresh assessment for
1965-66 was completed on 30 July 1973 the appeal against the assess-
ment for 1966-67 had already been dismissed by the Appellate As-
sistant Commissioner on 29 March 1973”. The Committee under-
stand that consequent on cancellation of the assessment for 1966-67
by the Tribunal on 31 May, 1973, instructions have been issued to
the ITO for early finalisation of this assessment. The Committee
would like the case to be finalised without delay. The Committee
regret that the Department had not been sufficiently alert in cloaely
following up the case resulting in the mistake which wouvld bave

.caused a loss of Rs. 2.00 lakhs to the exchequer.



CHAPTER VI
NON-COMPLETION OF SET ASIDE ASSESSMENT
Audit Paragraph

6.1. The taxable income of an assessee for the assessment year
1960-61 was determined at Rs. 5,04,914 in March, 1965. Tnis includ-
ed an income of Rs. 4,60,000 from undisclosed sources (credit under
hundi loans). In March 1966, the Appellate Assistant Commissioner
remanded the case to the assessing officer with the direction to sub-
mit the remand report within six months. As no rTemand report
was submitted in spite of reminders, the Appellate Assistant Com-
missioner set aside the assessment in March, 1968. It was pointed
out by Audit in July 1970 that the set aside assessment had not been
completed although the assessment was to be done within two years
and delay would cause erosion of evidence in regard to the income
from undisclosed sources. In September, 1970, the Commissioner
of Income-tax informed Audit that as huge hundi loans were raised
by the assessee, their verification would take quite a bit of time.

6.2. It was seen in July, 1975 that the assessment for the year
196061 had not been completed. It was also seen that the assess-
ments for the subsequent six years from 1961-62 to 1966-67 were
also set aside in November, 1968 and January; 1972, but none of
the assessments was re-made, although tax of Rs. 8,17,670 and addi-
tional tax (under Section 10 4 of the Act) of Rs. 80,180 (lotal
Rs. 8,97,850) was payable by the assessee in pursuance of the origi-
nal assessments. The assesee had paid tax of Rs. 4,22,680, but the
Income-tax Officer, consequent on the setting aside of the assess-
ments, allowed refunds of Rs. 2,24,950, leaving revenue exceeding
rupees seven lakhs unassessed and unrealised.

6.3. The Ministry have accepted the objection in pi'inciple
(February, 1976).

* [Paragraph 60 of the Report of the C&AG of India for the year
1974-75, Union Government (Civil), Revenue Receipts, Vol. II, Direct

Taxes].

6.4. Sub-section (2A) of Section 153 (inserted by Act 42 of 1970
w.ef 1.4.1971) of the Income Tax Act provides for completion of set
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aside assessments within 2 years from the end of the financial year
in which order of Appellate Assistant Commissioner has been receiv-
ed. Prior to this amendment, the Central Board of Direct Taxes
had issued a Circular on 15 October, 1968 which stated that:

“It has been decided by the Board tha! the assessments which
have either been re-opened under Section 146 or which
have been sel aside in appeal, should normally be com-
pleted within a period of 2 years. The period of two

years will be reckoned from the date on which the In-

come-tax Officer passes the order accepting the applica-
tion of the assessee under Sectior 146 to re-open the assess-

ment or from the date of receipt of the appellate order
setting aside the assessment.” ;

6.5. On 22 February, 1973, the Central Board of Direct Taxes
issued instructions directing the Commissioners of Income Tax to

get all set aside assessments for 1970-71 and earlier years éompleted
by 30 July, 1973.

6.6. Commenting upon delay on the part of an Income Tax
Officer in taking action on the orders of the Appellate Assistant
Commissioner, the Supreme Court, in the case of ITO, ‘A' Ward,

Calcutta and another Vs. Ramnaryan Bhojnagarwala (1976) 103 ITR
(Supreme Court) had observed:

“....indeed administrative officers and tribunals are taking
much longer time than is necessary, thereby defeating
the whole purpose of creating quasi-judicial tribunals
calculated to produce quick decisions, especially in “fiscal

matter”. (Such delay) ‘amounts to indicipline subver-
sive of the rule of law’.”

6.7. Audit paragraph gives details of a case where there was an
inordinate delay of 8 years in finalising set aside assessments even
though the original assessments had created a large tax demand and
part of it paid by the assessee had been refunded. The dates of
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-original assessments and dates on which orders setting the assess-
ments were passed in this case are given below:

Assessment Date of Original Date ¢ f AACs rder
year assessment setting aside the
assets
1960-51 29-3-65
u’'s 154 14-2-67 29-3-68
1961-62 15-3-66 29-11-68
1962-63 25-3-57 25-1-72
1963-64 23-3-68 25-1-72
u’'s 154 24-1-72
1964-65 30-8-68 25-1-72
u’s 154 24-1-70
1965-65 16-10-59 25-1-72
u's 154 156-12-70
1966-67 12-3-70 - 25-1-72

6.8. The Committee desired to know ag to why the assessments
for assessment years 1960-61 and 1961-62 set aside on 20 March 1968
and 29 November 1968 were not completed in this case, though
according to executive instruction issued by the Board in October
1968 and under Sub-Section (2A) of Section 153 of the Income Tax
Act which took effect on 1 April, 1871, these were required to be

completed within 2 years.

In reply, the Department of Revenue &

Banking have, in a note, explained:

“After the assessment for 1960-61 was set aside on 20.3.68 and

for 1961-62 on 29.11.68 by the A.A.C. the assessee filed a
settlement petition on 1.2.1969 before the Commissioner
of Income-tax, which was rejected on 2.2.70. While the
set aside assessments for 1960-61 and 1961-62 were pending,
the assessments for the yearg 1859-60 and 1962-63 to
1966-67 were also set aside by the A.A.C. on 25.1.72. The
first set aside assessment for 1959-60 required extensive
verification of Hundi loans and the assessments for the
year 1960-61 onwards could not be completed until the
assessment for the year 1959-60 was finalised. Verifica-
tion of Hundi loans caused the delay in completion of the

assessments.”

6.9. The Committee have been informed that in this case the as-
sessments have since been completed upto the assessment - year
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1974-75. Asked whether the assessee is in arrears and if so to what
extent, the Department has stated:

“The arrears are to the tune of Rs. 4.78 lakhs. The demand
has been stayed till the disposal of appeals by the A.A.C.
who has been asked to dispose of the appeals on a priority
basis.”

6.10. In a subsequent note, the Department intimated that:

“The Appellate Assistant Commissioner of Income-tax  has
since set aside the assessments for the assessment years
1959-60 to 1966-67 in January 1977 and directed the In-
come-tax Officer to make fresh assessments, Fresh assess-
ments are still pending.”

6.11. When asked if any security had been taken from the asses-
see to ensure recovery of arrears, the Department replied:

“No security was considered necessary ag the assessee was
cooperative with the Income-tax Department. However,
the Range, Inspecting Assistant Commissioner has been
directed to obtam adequate security to cover the arrears
in this case.”

6.12. The Audit had pointed out that a refund of Rs. 2,24960 was
allowed to the assessee who was in arrears. Asked to indicate the
reasons for refunding the amount the Department of Revenue and
Banklng have explained:

‘ “Refund of the aggregate amount of Rs. 194 551 was granted
. for the assessment years 1962 63, 1963- 64 1965-66 and
1966-67 when the original assessments were set aside in
appeal. Since these assessments were set aside, the ex-
cess over advance tax paid by the assessee was refunded.”

6.13. The Committee note that the income tax assessment case
of an assessee for the assessment year 1960-61, determining in March,
1985 his taxable income at Rs. 5,04,914 (including an income of
Rs. 4,860,000 from undisclosed sources), was remanded to the assess-
ing officer in March 1966 with the direction to submit the remand
report within six months and when, even after repeated reminders,
a remand report was not received, the assessment was set aside by
the Appellate Assistant Commissioner in March 1968. On Audit
pointing out in July 1970 that the set aside assessment should have
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been completed within two years and that delay would cause ero-
sion of evidence in regard to the income from undisclosed sources,
the Commissioner of Income Tax is stated to have informed Audit
in September 1970 that as huge hundi loans were raised by the as-
sessee, their verification would take ‘“quite a bit of time”. Sur-
prisingly enough, the set aside assessment was not completed even
upto Ju.iy, 1975 despite the fact that the executive instructions issu-
ed by the Central Board of Direct Taxes on 15 October, 1968 had
clearly enjoined that set aside assessments should be completed
within tow years. The Committee view this case of inordinate
directed the Commissioners of Income Tax on 22 February, 1973 to
get all set aside assessments for 1970-71 and earlier years completed
by 30 July, 1973. The delay in this case was thus not only a clear
disregard of executive instructions but was also in violation of Sub-
section (2A) of Section 153 (inserted by Act 42 of 1970 w.ef. 1 April
1971), which had provided for set aside assessments being completed
within. two years. The Committee view this case of inordinate
delay with serious concern and recommend that responsibility for
this delay may be fixed. The Committee also recommend that
concrete measures be taken to tone up tax administration and put

an end to such delays.

6.14. The Committee also find that assessments for six years from
1961-62 to 1966-67 were set aside in November, 1968 and January,
1972, but none of these was re-made, although tax of Rs. 817,670
and additional tax of Rs. 80,180 aggregating Rs, 897,850 was payable
by the assessee in pursuance of the original assessments. The assessee
had paid Rs. 422,680 only. Instead of taking action to recover the
arrears due from the assessee, a refund of the aggregate amount
of Rs. 194551 representing the excess over advance tax paid by
the assessee was allowed to the assessee for the assessments years
1962-63 to 1966-67 leaving revenue exceeding rupees seven lakhs
as unassessed and unrealised. The Committee are unhappy at this
action especially when no security covering the arrears due from
the assessee was taken beforehand and it was only later that the
Assistant Commissioner wag directed to obtain adequate security.
The Committee have been informed that in January 1977 assessments
for assessments years 1959-60 to 1966-67 have all been set aside by
the Appellate Assistant Commissioner and that the ITO has been
directed to make fresh assessments. The Committee would like
the reassessment for these years to be made on a priority basis so
that this case which is hanging fire for well gver 15 years is finalised.
The Committee also recommend that suitable instructions should
be issued to the fie'd staff not to make refunds to tax deposits in
cases where reassessments are pending,



6.15. For lack of time, the Committee have not been able to exa-
mine some of the paragraphs relating to Income Tax included in
Chapter III of the Report of the Comptroller & Auditor Genernl of
India for the year 197475, Union Government (Civil), Revenue
Receipts, Volume II, Direct Taxes. The Committee expect, how-
ever, that the Department of Revenue and Banking and the Central
Board of Direct Taxes will take necessary remedial action in these
cases, in consultation with the statutory Audit.

C. M. STEPHEN,

New DrvLmg; Chairman,
September 30, 1977 Public Accounts Committee.
Asvina 8, 1899 (Sdka) '
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‘ (Vzde paragraph 1.14)
STATEMENT GIVING DET’AILS OF THE SEVEN CASES
(i) Shri B. Ngrayana Murthy Amadalavalasa:

The penalty proceedings u/s 271(1) (¢) of the Income-tax Act
for the assessment year 1965-66 in this case were referred bv the
Income-tax Officer to the Inspecting Assistant Commissioner of
Income-tax under Section 274(2) of the Income-tax Act on 3ist
December, 1969. The I.A.C. took action in this case only on 31st
May, 1791 posting the case for hearing on 7th June, 1971. The notice of
hearing was served on the assessee on 8th June, 1971. The assessec
on the same day requested for adjournment. Another notice by
the I.LA.C. Shri ‘X’ was issued on 14th December, 1971 fixing the
case for hearing on 20th December, 1971. This notice was served
on the assessee on 21st December, 1971. Shri ‘X’ finalised the pro-
ceedings on 29th December, 1971 without giving the assessee rea-
sonable opportunity as required by express provisions of law and
without checking whether the previous notice had been served on
the assessee in time or not. Thus, Shri ‘X’ failed to take up the
said penalty case in time and to give reasonable opportunity of
keing heard to the assessee.

(ii) M/s. Vaddadi Yerriah Srikakulam.:

The penalty proceedings u/s 271(1) (¢) of the assessment year
1968-69 in this case were referred by the Income-tax Officer to
the I.LA.C. on 16th October, 1969. The last statutory date for
passing the said penalty order was 14th October, 1971. The 1.A.C.
took up this case after considerable delay on 31st May, 1971 when
he issued a notice to the assessee posting the case for hearing on
7th June, 1971. This notice was served on the assessee on 4th June,
1971. On T7th June, 1971, the assessee sent a telegram requesting
for more time on the ground that the relevant order of the Inconie-
tax Officer has been set aside by the A.A.C. The I.A.C. passed
orders on 11th October, 1971 imposing a penalty of Rs. 8,000/- and
refusing the adjournment on the ground that the proceeding would
get barred by time on 14th October, 1971. Shri ‘X’ did not give
reasonable opportunity to the assessee to substantiate his claim nor
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‘¥ 'he verify whether the said assessments had been set aside by
“the A.A.C. The LT.AT. cancelled the penalty on the ground that
"“t’he A.A:C. had set aside the assessment on the basis of which the
penalty proceedings were initiated. The imposition ~of penalty
"without ‘giving opportunity to the assessee and without verifying
‘the contentions raised in assessee’s letter of adjournment is an
act of gross negligence on the part of Shri ‘X’ '

(m) M/s. Balla Mrutyunjayam & Sons, Palakonda:

'The 1.A.C. issued a notice u/s 274(2) read with Section 271 (1) (c)
dated 3rd March, 1973 posting the case of this assessee for hearing
on 20th March, 1973 for the assessment year 1969-70. This notice
“was served on the assessee on 13th March, 1973. On the date of
hearing the assessee sent a telegram requesting for an adjournment
‘on the ground that he was ill. The ILA.C. passed an order on
21st March, 1973 refusing the request for the adjournment and
levying a penalty of Rs. 29,000/-. The LA.C. thus, did not grant
to the assessee a reasonable opportunity of being heard before-
imposing the said penalty as required by the express requirement
of law.

(iv) K. Chinnamalliah, Rajahmundry:

In this case, the penalty proceedings u/s 271(1) (¢) of the
ILT. Act for the assessment year 1965-66 were referred by the
I.T.O. to the I.LA.C. under section 274(2) on 11th January, 1972. The
last statutory date for passing the penalty order was 19th February,
1972. The LA.C. issued a notice under section 274(2) read with
Section 271 of the LT. Act on 25th January, 1972 posting the case
for hearing on 2nd February, 1972. The notice was served on
the assessee on 29th January, 1972. On the date of hearing, the
assessee sent a telegram seeking adjournment on the ground that
‘he was sick. The L.A.C. passed the penalty order u/s 271(1) (c)
on 11th February imposing a penalty of Rs. 10,000/- without giving
any ‘intimation to the assessee with reference to his telegram.
Thuk, Shri ‘X’ failed to give reasonable opportunity of being
'he%ard to the assessee before imposing the said penalty as reaulrcd
' the- ekpress requxrements of law.

.HA. x. . ey

(v) Shri V. V. Ramanaji, Anakapalli;

i In¥Rlis ease, ‘the TA.C. Shri ‘X’ issued a notice ufs 274(2) read
"WHtH-Bection ‘271 bf the LT, Act on 31st May, 1971 posting the case
Wt heaking on T¢h Jahe, 19M" for the assessment Jear 1968-69.
’ﬁli%tﬂ"\m Teturhed vilrsdhvid by the postal dtthorities on the
ground that the address of the assessee was not known. The L.A.C.
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issued another notice on 26th October, ie. after a lapse of aboqt
5 months, postlng the case on 4th November, 1971. This notice was
served on the assessee on 4th November, 1971. On the same day
the assessee sent a telegram for adjournment on the ground that
the notice was just received and he was unable to put in appear-
ance. The I.A.C. without responding to the assessee’s application
passed penalty order u/s 271(1) (¢) on 12th November, 1971 im-
posing a penalty of Rs. 2,100/-. The Appellate Tribunal cancelled
the penalty on merits and also on the ground that no reasonable
opportunity was given to the assessee before imposing penalty. The
LTAT. in their appellate orders in I.T.A. No. 1022/HYD/71-72
dated 28th September, 1973 observed as follows:

“There is no doubt that the authority imposing the penalty
should hear the party who is to be penalised or to give
that party reasonable opportunity of being heard. When
this elementary principle of natural justice is violated by
the ILA.C. by giving notice as he did in this case the
order of penalty is clearly vitiated.”

{vi) M/s. Mallikarjuna Cloth Stores, Rajam:

In this case penalty proceedings wunder section 271(1) (¢) of
the LT. Act were referred to the ILA.C. by the Income-tax Officer
u/s 274(2) for the assessment years 1965-66 to 1968-69. The IL.A.C.
Shri ‘X’ issued notices on 3rd March, 1972 fixing the nearing
regarding the penalty proceedings for all the years on 9th March,
1972. This notice was served on the assessee on 9th March, 1972
and the assessee on the same day sent a telegram to the I.A.C.
requesting for an adjournment of hearing. The telegram was follow-
ed by a letter dated 10th March, 1972 requesting for an opportunity
of being heard. The LA.C. Shri ‘X’ without giving any further
notice of hearing, finalised the proceedings on 27th March, 1972
and imposed penalty u/s 271(1) (c) for different years amounting
to Rs. 94,500/-, The LT.A. Tribunal in their order 1.T.A. Nos. 63
to 66/Hyd/72-73 dated 31st May, 1973 cancelled the above penalties
on the ground that the I.A.C. did not give the assessee an oppor-
tunity of hearing and as such, an express requirement of law was
not complied with, making the penalty proceedings illegal and
invalid. In the course of their order, the Appellate Tribunal
observed:

“f{t is indeed unfortunate that a senior officer like the
LA.C. who levied the penalties failed to comply with the
express requirement of law. It js unfortunate for twe
reasons. First when the assessee informed him that the
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notice fixing the hearing on 9th March, 1972 was received
after the expiry of the time fixed for hearing, he had
sufficient time to give another hearing to the assessee.
It is true that the penalty proceedings were getting time
barred by 31st March, 1972 but he had three weeks be-
fore him by that time and in fact, he waited till 27th
March, 1972 to finalise the penalty proceedings. Within
that time he could have easily given a notice of another
hearing to the assessee. Second from the materizl on
record and the admissions before the I.T.O. and the
A.A.C,, there appears to be a clear case for levying
penalty u/s 271(1) (¢) of the Act and the ILA.C. has
thrown away the case by what we may describe as his
negligence to comply with an express requirement of
law. In the circumstances, we are constrained to hold
that the penalties levied by the I.A.C. were vitiated in
law and are, therefore, illegal and invalid.”

Shri ‘X’ thus, by his act of gross negligence has caused a revenue
loss to the tune of Rs. 70,703/- in the case.

(vii) K. Ramachandra Rao, Narasimapatnam:

In this case, the I.A.C. Shri ‘X’ had fixed hearing for penalty
u/s 271 read with Section 274 of the I.T. Act on 18th January, 1972
for the assessment year 1967-68. However, this notice was served
on the assessee on 19th January, 1972. The assessee by his letter
dated 19th January, 1972 requested for an adjournment on the
ground that his auditor had gone to Nagpur and was expected back
only on 25th January, 1972. The assessee also stated that the
notice was served on him after the date of hearing. The uassessee’s
letter was received by the I.A.C. on 21st January, 1972. However,
the ILA.C. without passing any order on this letter, and without
giving any further opportunity to the assessee passed the penalty
order imposing a penalty u/s 271(1) (c) of the IL.T. Act to the tune
of Rs. 4,100/-. This penalty was cancelled by the Appellate Tribu-
nal on the same ground on which penalty in the case of M/s.
Mallikarjuna Cloth Stores, Rajam was cancelled.

Thus, Shri ‘X’, by his act of gross negligence caused loss of
Rs. 4,100/- to the Government revenue in this case.

1943 LS.



APPENDIX 11
(Vide paragraph 1.24)

STATEMENTS SHOWING THE OBJECTIVES LAID DOWN FOR

THE FINANCIAL YEARS 1974-75 TO 1976-77 AND PERFORM-

ANCE STATISTICS FOR 1974-75 AND 1975-76 VIS-A-VIS THE
QUANTIFIED OBJECTIVES UNDER THE ACTION PLAN

ACTION PLAN FOR 1974-75

List of objectives Set
ASSESSMENTS
Part ‘A’
Income-tax
1. Dispose of all time-barring assessments bv 31-12-74.

2. Dispose of 75% of all non-company category 1 scrutiny
cases,

3. Dispose of 90% of all company cases with income above
Rs. 5,000.

4. Pass orders in all cases liable for action u/s 104.

5. Reduce output of NA cases by 50% as compared to 1873-74.

6. Reduce pendency of Income-tax assessments to 80% as
compared to last year.

7. Dispose of all arrear summary assessments by 31-7-74.
Wealth-tax

8. Dispose of 50% of all Wealth-tax cases with declared
wealth of more than 5 lakhs.

9. Reduce pendency of wealth-tax cases by 20% as compared
to last year.

Gift-tax
10. Reduce pendency by 20% as compared to last year.
Sur-tax

11. Dispose of all Sur-tax assessments in cases where relevant
income-tax assessments have been completed.

92
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Estate Duty
12. Reduce pendency by 15% as compared to last year.
Part ‘B

Collections

13. Issue notices in all company and non-company cases liable
for payment of advance tax.

14. Collect at least 85% of gross current demand through
adjustment/collection/reduction.

15. Collect at least 45% of gross arrear demand through
adjustment/collection/reduction.

16. Optimize collection of tax deduction at source.
Wealth-tax

17. (a) Arrear Demand—Collect 1/3rd of the adjusted arrear
demand.

(b) Current Demand—Collect 2/3rd of the gross adjusted

demand,
Gift-tax
18. (a) Arrear Demand—Collect 405¢ of the adjusted arrear
demand_
(b) Current Demand—Collect 60% of the current adjusted
demand.

Estate Duty

19. (a) Arrear Demand—Collect 25% of the adjusted arrear
demand.

(b) Current Demand—Collect 409¢ of the current adjusted
demand.

Part ‘C ’
Supporting Objectives

20. Dispose of all rectification and 146 applications ard give
effect to appellate and revisionary orders within two
months of their receipt.

21. Dispose of 90% of all applications for voluntary dis-
closures/settlements pending on 1-4-1973.

22. Dispose of 2/3rd of the total work-load of settlement cases
by the end of the year.
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23. Dispose of all refund applications well within the pres-
cribed time limit and issue refund vouchers to the
assessees along with orders granting the refunds,

24. Dispose of 90% of all Revision Petitions received upto
31-12-1974.

ACTION PLAN FOR 1975-76
List of objectives set

Part ‘A’ ASSESSMENTS

Income-tax
1. Dispose of all time-barring assessments by 31-12-75.

2. Dispose of 75% of all non-company category I scrutiny
cases, ensuring disposal of 60% of the total work-load by
31-12-1975.

3. Dispose of 90% of 11 company cases with income above
Rs. 5,000/-, ensuring disposal of 75% of the total workload
by 31-12-1975.

4, Pass orders in all cases liable for action u/s 104.

5. Reduce output of N.A. cases by 20% as compared to last
year.

6. Reduce pendency of Income-tax assessments to 85% of the
pendency carried forward on 1-4-1975.

7. Summary and Salary Assessments:
(i) Dispose of 95% of the total workload.

(ii) Dispose of all arrear summary assessments by
31-7-1975.

8. Search and Seizure cases:
Dispose of assessments in all cases where searches were
completed on or before 31-12-1974. :
9. Wealth-tax

(i) Improve disposal of Wealth-tax assessments by 10%
as compared to last year.

(ii) Dispose of—

(a) all arrear assessments pertaining to the assess-
ment year 1972-73 and earlier years.
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(b) 50% of assessments pertaining to assessment year
1973-74 onwards (including current workload)
with declared wealth exceeding Rs, 5 lakhs.

10. Gift-tax

Improve output by 10% as compared to last year.
11. Sur-tax

Dispose of all Surtax assessments in cases where relevant
income-tax assessments have been completed.

12. Estate Duty
Improve output by 10% as compared to last year.

Part ‘B’ COLLECTIONS

Income-tax

13. Issue notices in all company and non-company cases liable
for payment of advance tax.

14. Collect at least 85% of gross current demand through
adjustment/collection/reduction.

15. Collect at least 459 of gross arrear demand through
adjustment/collection/reduction,

16. Optimise collection of tax deduction at source.

17. Wealth-tax

(a) Arrear demand—Collect 1/3rd of the adjusted arrear
demand.

(b) Current demand—Collect 2/3rd of the current adjusted
demand.

18. Gift-tax

(a) Arrear demand—Collect 40% of the «djusted arrear
demand.

(b) Current demand—Collect 60% of the current adjusted
demand.

10. Estate Duty

(a) Arrear demand—Collect 25% of the adjusted arrear
demand.
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(b) Current demand-—Collect 40% of the current adjusted
demand.

20. Tax Recovery Certificates with T.R.Os.

(i) Reduce the number of Tax Recovery Certificates
received upto 31-3-75 by 30%.

(i) Reduce the gross outstanding demand by 40%.

Part ‘/C’ SUPPORTING OBJECTIVES

21. Dispose of all rectification and 146 applications and give
effect to appellate and revisionary orders within two
months of their receipt.

22. Dispose of all refund applications well within the pres-
cribed time limit and issue refund vouchers to the
assessees alongwith orders granting the refunds.

23. (i) Dispose of 80% of Voluntary Disclosures/Settlement
Petitions pending on 1-4-1975.

(il) Dispose of 50% of Voluntary Disclosures/Settlement
Petitions received from 1-4-1975 to 31-10-1975.

24. Dispose of all Revision Petitions received upto 31-10-1975.

ACTION PLAN FOR 1976-77

List of objectives set

PART A ASSESSMENTS
Income-tax

1. Time barring assessments

Dispose of all assessments by 31-12-1976.
2. Non-company category 1 scrutiny assessments

Dispose of 70% of all assessments, ensuring the disposal of
509 of the total workload by 31-12-1976.

3. Company cases with income above Rs. 5,000

Dispose of 75% of the total workload, ensuring the disposal
of 60% of the total workload by 31-12-1976.

4. Search and seizure cases
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Dispose of—

(i) all assessments in cases where searches were completed
on or before 31-12-1974.

(ii) 50% of the workload other than that in (i) above.

. Summary and Salary assessments

Dispose of—
(i) 909 of the total workload.

(ii) all arear summary assessments by 30-9-1976.

. Total income-tax assessments

Reduce pendency to 90% of that carried forward on 1-4-
1976.

. N.A. Cases

Reduce output by 209 as compared to last year.

. Surtax

Dispose of all Surtax assessments in cases where relevant
income-tax assessments have been completed

. Wealth-tax

Dispose of—

(i) all arrear assessments pertaining to the assessinent
year 1973-74 and earlier years;

(ii) 609% of assessments pertaining to assessment year
1974-75 and onwards with declared wealth exceeding
Rs. 5 lakhs; and

(iii) Ensure disposal of 50% of total workload.
Gift-tax

Dispose of 90% of the workload.

Estate Duty

Improve output by 109¢ as compared to last year.

COLLECTIONS
Part B

Income-tax

(a) Issue notices in all company and non-company cases
liabjJe for payment of advance tax.
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(b) Collect at least 85% of gross current demand through

adjustment/collection/reduction.
\

(c) Collect at least 45% of gross arrear demand through
adjustment/collection/reduction.

(d) Optimise collection of tax deducted at source.
Wealth-tax

(a) Arrear Demand—Collect 1/3rd of the adjusted arrear
demand.

(b) Current Demand—Collect 2/3rd of the current adjust-

ed demand.

Gift-tax

(a) Arrear Demand-—Collect 409 of the adjusted arrear
demand.

(b) Current Demand—Collect 60% of the current adjust-
ed demand.

Estate Duty

(a) Arrear Demand—Collect 25% of the adjusted arrear
demand.

(b) Current Demand—Collect 409 of the current adjust-
ed demand.

SUPPORTING OBJECTIVES PART C

Rectification Claims etc.

Dispose of all rectification claimg and 146 applications and
give effect to appellate and revisionary orders within two
months of their receipt.

Refund Claims

Dispose of all refund applications well within the press-
cribed time limit and issue refund vouchers to the assessees
along with orders granting the refunds.

Voluntary Disclosure/Settlement petitions
Dispose of—

‘(i) 80% of the pendency as on 1-4-1976.
(ii) 50% wof the current workload.
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19. Rewvision Petitions
Dispose of—
(i) All Revision Petitions pending on 1-4-1976.
(ii) 509 of the current workload.
20. Audit objections
Dispose of—

(i) all major irregularities relating to Revenue and Inter-

nal Audit pending on 1-4-1976, by 30th September,
1976.

(ii) 50% of the current workload of major irregularities
relating to Revenue and Internal Audit.



Statement Showing the Action Plan performance during the years
1974-75 and 1975-76 in Non-Central Charges

1. ASSESSMENTS

(Figures in brackets are for 1973-74)

Expected Disposal Percentage
disposal during of col. §
as per the to col. 4
Area of Year Workload  Action year
action plans of
Cs.L.T.
I 2 3 4 S 6
(a) General—
1. Income-tax 1974-75 5501468 3905062 3850904 98 6%,
(41543281) (3431985)
1975-76 5753748 3804813 4024947 105-8%
2. Wealth-tax 1974-75 ‘488547\ 206153 253458 85:6%,
(465518) (235250)
1975-76 508011 276262 264645 95 -8%,
3. Gift-tax 1974-75 91031 50074 65233 130.39%
(76390) (55553)
1975-76 104108 58530 74107 12669,
4. Estate Duty 1974-75 52876 32129 32752 101-9%
(43229) (28267
1975-76 60379 37376 34653 92-7%
(b) Specific areas—
(i) Non-company  1974-75 414240 264248 261645 99:0%
Cat. I scru-
11Ny assts. 1975-76 455641 261661 294381 112-5%
(ii) Company assts. 1974-75 37515 25399 23459 92 4%
with income
over Rs. 5,000 1975-76 33002 23514 19806 84-2%
(iii) Time-barring 1974-75 558799 488296 4155866 8529
asstts. by 31-12-74 by 31-12-74
1975-76 577826 500161 by 418440 by 83 6%
31-12-7§ 31-12-7§
(iv) As:tts.in 1974-75 Not covered by Action Plan 1974-75
cases where
searches were 1975-76 10050 7107 6672 92-9%

completed on
or before

31-12-74

100
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I 2 3 4 5 6
(v) Summary 1974~-75 3278578 Not covered 2630037 80Y,
assts, by A.P.
1975-76 2991920 2537402 2493677 98-2%
(vi) Arrear 1974-75 ' 902345 902345 897759 99-5%
summary
assts. 1975-76 652531 6525131 639445 98%
(vii) Wealth-tax 1974-75 Not covered by Acricn Plan 1974-75
assts for ’72-
73 and earlier 19735-76 87878 49087 41852 85:3%
years.
(viii) Wealth-tax 1974-75 16580 9236 8593 93:09%,
assts with
wealth over 1975-76 15123 8068 7034 115-99%,
Rs. 5 lakhs.
(ix) Sur-tax 1974-75 3569 1890 1521 80-5%
1975-76 3794 1672 1432 856%
(x) N.A. & filed Year Total dis-  No. of N.A.  Percentage
cases. posal of L.T. & filed cases to total dis-
assts. during posal
the year
1974-75 3850904 634495 16-6%
(3431985) (624052)  (18-'1)
1975-76 4024947 576130 143
(x1) Pendency figures
Income-tax Welath-tax Gift-t:x Estatc Dury
(a) At the ck seof 1974-75 1650564 2350¢9 25798 20124
(1711296) (230268 (20837" (14962°
(b) At the clute of 1975-76 1728801 243366 3ccer 25726
I1I. DEMAND AND COLLECTION
(a Notice ujs 210 issued 1974-75 1975-76
(1) Company cases 11527 11680
(106691
(i) Others 756264 817015
(584365)
(ifi) Total 767791 828695

(595034)
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Year Totaldemand Collection Collection %¢ege of
for collec-  expected as made dur-  collection
tion per plan ingthe year (col4to
col. 3)
1 2 3 4 5
(b) Arrear Demand—
1. Income-tax 1974-75 734'43  330'49 275" 10 83:2%
(723° 45) (2557 03)
1975-76 838-91 37751 307-38 81-4%
2. Wealth-tax 1974-75 22° 54 751 525 €9 9%,
(17+51) (5°52) ,
1975-76 59° 46 19° 80 6° 28 31°7%
3. Gift-tax 1974-75 267 1°07 0'95 8889,
(2*59) (1°12)
1975-76 2:94 118 110 93:2%
4. Estate Duty 1974-75 I1°34 283 2°53 89°4%
(12-35) (2 79)
1975-76 1338 334 3:33 99 7% .
(¢) Current Desnand—
(i) Income-tax 1974-75 1017 00 864 45 706" 39 81:7%
(798 14) (547-11)
1975-76 1155.48 98216 322: 69 83 7%
(1i) Wealth-tax 1974-75 66" 41 44' 29 18- 55 41°'9%
(28 95) (18'10)
1975-76 39° 36 26.21 20°97 80* 09,
(iii) Gift-tax 1974-75 400 2740 230 95'8%
(3'59) (2:04)
1975-76 4°55 2'73 2:67 97'8%
(iv) Estate Duty 1974-75 9°24 370 4°44 120° 0%,
(8-05) (2:05)
1975-76 1129 452 536 11869,
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Percentage

Year Workload  Expected  Dispirsal/
disposal/ Collection of Col.4to
collection during the 3
as per Cs- year
IT’s Acticn
Plan
I 2 3 4 5
(d) Tax Recovery 1974-75 Not covered by Action Plan 1974-75
Certificates .
1975-76 2043785 522889 466483 89- 29,
Certified am- 1974-75 Not covered by Actic n Plan 1974-75.
ountin (creres
of rupee.) 1975-76 783 69 21587 281° 30 13039,
(e) Returns ufs 206
(i) Noofreturns  1974-75 64994 Optimum 452¢Q *€9° 5%
possible
1975-76 83843 Do. 45814 *54° 6%
(ii) No.of entries  1974-75 1730721 Do. 803220 *46° 49,
1975-76 2271963 Do, 1036203 *45:69,
(* percetage of cols. 4 to 2)
111. SUPPORTING OBJECTIVES
1. Rectification 1974-75 278446 244741 202461 82-79%
Claims
1975-76 300634 272812 240077 88- 09
2. Applellate/Revi- 1974-75 132677 125587 123771 98: 69,
sionary orders
1975-76 143075 137708 135254 98-29,
3. Application u/s 1974-75 13926 12464 11506 9239,
146
1975-76 19313 17898 17231 96°39%
4. Refund Claims  1974-75 91435 94786 84558 99° 7%
u/s 237
1975-76 89072 84087 83589 $9° 4%
5. Voluntary Dis-  1974-75 22177 14785 115C6 77 89,
closures/Set-
tlement 1975-76 23136 1157 11726 106° 19,
Petitions
6. Revision 1974-75 24574 19672 15673 79°7%
Petitions .. ,
1975-76 18917 13646 13061 95° 7%




APPENDIX III

(Vide Paragraph 2.6)

NOTE INDICATING THE MAIN PROVISIONS OF THE
LAW RELATING TO THE ASSESSMENTS OF INCOME
OF CHARITABLE AND RELIGIOUS TRUSTS

In order to appreciate the main provisions relatnig to
the assessment of income of charitable and religious trusts,
and the manner in which it has been amended in recent
years, it may be worthwhile to consider what the law was
under the 1922 Act, before it as amended by the 1961 Act.
w.ef. 1-4-1962.

The provisiocns for the exemption of income of chari-
table and religious trusts which were in force prior to
1-4-1962 are contained in sec. 4(3) (i) and 4(3) (ii) of the
1922 Act. Under these provisions any income derived from
property held under trust or other legal obligation wholly
for charitable purpose was exempt, in so far as such in-
come was applied or accumulated for application to such
purposes within the taxable territories. In a case where
the property was held in part cnly for such purposes the
income applied or finally set apart for application thereto
was exempt.

Income derived from business carried on on behalf of
a religious or charitable institution was exempt if the in-
come was applied wholly fcr the purpose of the institution
and either (i) the business was carired on in the course
of the actual carrying out of a primary purpose of the
institution or (ii) the work in connection with the business
was mainly carried on by the beneficiaries of the institu-
tion. It wag also provided that if such income was applied
to purposes other than charitable or religious or ceased
to be accumulated or set apart for application thereto it
would be deemed to be the income of the year in which
this was so applied or ceased to be accumulated or set
apart.

104
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Section 4(3) (ii) of the 1922 Act gave exemption to any
income of religious or charitable institution derived from
voluntary contributions and applicable solely to religious
or charitable purposes.

“Charitable purpose” was defined to include relief of
the poor, education, medical relief and the advancement
of any other object of general public utility.

The salient features of the major changes made in these
provisions by the I.T. Act 1961 can be summarised as fol-
lows:

I. Under the 1922 Act, income from property held
under trust was eligible for exemption even if
such income was not spent, but merely accumu-
lated. This defeated the very purpose of exemp-
tion. So, under the 1961 Act it is provided that
if the income not spent during the year exceed-
ed 25 per cent of the total income or Rs. 10,000
whichever is higher the amount not spent will
be taxed. Under an amendment to the I.T. Act
made by the Finance Act, 1970 w.e.f. 1-4-71 the
income applied during the first 3 months of the
immediatey succeeding previous year can be
deemed to be income applied during the earlier
previous year at the option of the assessee. The
Taxation Laws (Amendment) Act, 1975 modified
the explanation to section 11(1) to take care of
cases where the income is not received during
the year or cannot be applied for charitable or
religious purposes for any other reason. The ex-
planation provided that where the income has
not been received, then at the option of the asses-
see the amount applied during the previous vear
the income was received or during the immedia-
tely following previous year as does not exceed
the income not received shall be deemed to be
applied in the year in which the income is deriv-
ed. Similarly, in a case where income cannot be
applied for any reason, at the option of the as-
sessee the income applied in the immediately
succeeding vear is deemed to have been applied
in the year in which the income was derived. It
was also provided by sub-section (1B) that if the
income not received in the account vear but re-

Changes
in respect
of appli-
cation of
income.

Amend-
ment
w.e.f,
1-4-71.

Amend-

ment
w.e.f.
1-4-76.



Amena-
ment reg.
applica-
tion of
income.
Finance
Act, 1970
w.e.f,
1-4-71.

Taxation
Laws
(Amend-
ment)
Act, 1975.

Provisions
reg. accu-
mulations
under the
1961 Act.
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ceived later is not applied in the year of receipt
or the year immediately following it is deemed
to be the income of the previous year immedia-
tely following the previous year in which the in-
come was received. Similarly in a case where
the income is not applied for any reason other
than non-receipt of income and at the option of the
assessee the income applied on the immediately
succeeding year is deemed to have been applied
in the year in which the income was derived, such
income if not applied in the immediately suc-
ceeding year is deemed to be the income in the
previous year immediately following the previous
vear in which the income was derived.

The provisions regarding application of income were

amended by Finance Act, 1970 w.ef. 1-4-71.
The provision which existed till then, which en-
abled the trust to accumulate upto Rs. 10,000 or
25 per cent of its income whichever is greater
without attracting tax liability was removed with
the result that if the entire income of the trust
is not spent during the dccount year or within 3
months thereafter the amount not spent was
made liable to tax.

This position which continued upto 1-4-76 was chang-

ed by the Taxation Laws (Amendment) Act, 1975.
This allowed a trust to accumulate its income
upto 25 per cent of its income, without applying
to the 1.T.O.

Under the 1961 Act it was accepted that under cer-

tain conditions the trust may not be in a position
to spend its income in the year in which it was
earned. Therefore, the Act contained a.provision
to enable the trust to accumulate or set apart the
income of the trust to be spent in future years.
According to this, income can be accumulated or
set apart for a period not exceeding 10 years. If
the assessee wishes to accumulate its income it
will " have to fulfil certain conditions. These

are:

(i) A notice in writing should be submitted to the
I.T.O. in the prescribed manner specifying the
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purpose for which the income is accumulated or
set apart. ‘

(ii) The moncy 2 accumulated is invested in Govt.
securities or any other cecurity specified in the
Act. With effect from 1-4-1971, this provision
was amended and an assessee could now de-
posit the money in P.O. saving bank or in a
bank or with a financial corporation, in addi-
tion to the modes allowed earlier.

Rule 17 prescrines the manner in which the appli-
cation for accumulation should be submitted.
The application must be in Form No. 10. It
must be submitted before the expirv of the time
allowed under sub-section (i) or sub-section (ii)
of sec. 139 for furnishing the return of income.

Sub-section 3 provides that if any income 1is ap-
plied to purposes other than charitable r veli-
gious purposes or ceases 1o be accumul:ted or set
apart for application thereto and is not utilised
in the vear immediately following the expiry »f
the period allowed, it shall he decmed to be the
income of the previous vear in which it is so
appiied or ceases to he so accumulated or of
the previous vear immediately following ex-
piry of the period given in form No. 10.

The Taxation Laws (Amendment) Act. 1975 has in-
serted sub-section (3A) tH seo. 11 with effect made by
from 1-4-76. According to this sub-section Taxation
where due to circumstances hevond the control Laws

. ) (Amend-
of the assessee. the income accumulated or set ..
apart cannot be applied for the purpose  for aet. 1978
which it ig accumulated or set apart, the 1.T.O ‘
may. on an application made tn him. allow the
assessee to applyv such income for such other
object as is specified in the application.

Change

IT. The second, change is regarding the definiti»n of Change
charitable purpose. In the 1922 Act charitable in defini-
purpose was defined’ as relief of the poor, educa- YoM
tion. medical relief and advancement of anv other

object of general public utility. The 1961 Act
1943 LS—38,
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added the words “not inwolving an activity for
profit”. The import of these words has been sub-
ject matter of litigation. The Supreme Court in
two recent decisions has clarified the scope of this
section.

These words qualify the last purpose i.e. an object of
general public utility and not the first three pur-
pose viz. relief of the poor, education and medical
relief. A trust whose objects are confined to re-
lief of the poor, education or medical relief can
carry on an activity for profit jncluding a busi-
ness. However, the Taxation Lawg (Amend-
ment) Act, 1975 introduced Sec 13(1) (bb). This
section provides that the exemption under sec-
tion 11 will not be available in the case of a chari-
table trust or institution for the relief of the poor,
education or medical relief, which carries on any
business to any income derived from such busi-
ness, unless the business is carred on in the
coure of the actual carrying out of a primary pur-
pose of the trust or institution.

Property III. The third departure from the 922 Act is that ex-
held in emption is not available if the trust property is

f’:“:stt szr held in part only for charitabe purposes [Sec. 11
benefit of (1) (b)] or the trust is for the benefit of any
a particu- particular religious community or caste {Sec. 13
L?,rce;:ﬁl- (b)]. However, this does not apply to trusts crea-
munity. ted before 1--1962.

Provi- IV. The fourth change is that many provisions have
;’g:i;‘t’ been introduced in the statute to ensure that the
diversion income or funds of the trust are not diverted for
of income the benefit of the settlor or any one connected with
or funds. it. These provisions are contained in Sec. 13.

Under this section if any part of the income or
any property of the trust is used or applied dir-
ectly or indirectly for the benefit of any person
referred to in sub-section (3), the in-come of such
trust is not eligible for exemption This sub-
section covers the author of the trust or founder of
the institution, any person ho has made a subs-
tantial contribution to the trust or institution and
where the author, founder or person is a HUF, a
member of the family and a relative of such person



109

and any concerp in which such persons have sub-
stantial interest. Under sub-sec. (2), income is
deemed to have been used or applied for the be-
nefit of a person referred to in sub-sec. (3) in
certain circumstances. Under expanation (1) a
lineal descendant of a brother or sister is also
treated as a relative.

These provisions were amended by Finance Act of Amend-
1972. It inter-alia included any trustee of the megt b
trust or manager of the institution among the per- r;;aicg
sons mentioned in sub-ser. (3). It also inserted Ay 1972
a comprehensive definition of relative.

The Taxation Laws (Amendment) Act 1975 introduced A eng-
a new clause, clause (d) w.e.f. 1-4-1977. According ment
to this, in the case of a trust for charitable or re- made by
ligious purposes or a charitable or religious insti- Taxation

. . Laws
tution any income assessable for assessment years (Amend-
1979-80 and subsequent years will be exempt only ment)

if its funds are invested or deposited or remain Act 1975
deposited or invested in any previous year com-
mencing after 1-4-1978 in the forms or modes spe-

cified in sub-sec. 5, The gist of sub-section 5 is

ag follows:

In a case where the funds referred to in clause (d)
is represented by:

(i) Corpus of the trust or institution immediately
before 1-6-1973 or

(ii) The original corpus (being assels other than
cash) of any trust or institution created on or
after 1-6-73 or any contributions otherwise than
in cash made to any trust on or after 1-6-1973
with a specific direction that they shall form
part of the corpus of the trust or the institution.

The investment can be in any form or made other
than investment in equity shares-in a company
which is not a Govt. company or a corporation
established by or under a Central Act. State or
provincial Act,

(iii) In a case where the original corpus (being cash)
of a trust or institution created after 1-6-73 or
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any cash contributions made to any trust or
institution on or after 1-6-73 with direction that
they shull form part of the corpus of the trust
the investment should be in the following form:
. Saving certificates or Govt. Securities.

. Post Office Savings Bank.

. Deposit in State Bank or a nationalised bank.

. Investment jn Unit Trust.

Ul o W D

. investment in debentures, of a company or a
corporation where both the principal and in-
terest are fully gu:ranteed by the Central or
State Govt.

6. Investment or deposit in any Govt. company.

(iv) If the funds do not represent eithes of the

above, the deposit should be either in saving
certificales Govt, securities, P.O. Saving bank
in S.B.I. or a nationalised bank and invest-
ment in Unit Trust.

V. Under section 12. as it stood before 1-4-73, any in-

come of a trust {or charitable or religinus purpose
or institution derived from voluntary contributions
and applicable solely to guch purposes was exempt.
However, if such contributions are made to another
trust or institution whose income is exempt under
section 11 such contributions will constitute in-
come for the purpose of section 11 in the hands
of the recipient trust or institution. The
Finance Act, 1972 amended the definition of income;
voluntary contributiong received by a trust created
wholly or partly for charitable or religious puwr-
pose or by an institution established wholly or
partly for such purposes other than contributions
made with a specific direction that they shall form
part of the corpus of the trust or institution was
included in the definition of income. Simultan-
enusly, section 12 was also amended and it was
provided that such voluntary contributiong receiv-
ed by a trust or institution created or established
wholly for charitable ond religious purposes shall
for the purpnses of section 11, be deemed to be in-
come derived from property held under trust whol-
ly for charitable or religious purposes and the
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provision of section 11 and section 13 of the Income-
tax Act, 1961 shall apply.

Finance Act 1972 introduced section 12A which
provided that the provisions of section 11 and 12
will not apply if the person in receipt of the in-
come does not make an application for the regis-
tration of the trust of institution in the prescribed
form und in the prescribed manner to the Com-
missioner of Income-tax before the 1st of July, 1973
or before the expiry of a period of one year from
the date of the creation of the trust or institution
whichever ig later. The Commissioner was given
powers to admit an application for registration
filed after the expirv of the period aforesaid. It
w.s also provided that if the total income of the
trust or institution exceedg Rs. 25,000 in any year
the ac ounts of the trust must be audited by an
accountant as defined in section 288(2) and the
person in receipt of the income furnishes with the
return of income a report such audit in the pres-
cribed form. The rule concerned is 17A and the
application is to be submitted in form No. 10A.

Provision
for Com-
pulsory
Registra-
tion and
Audit.



APPENDIX 1V
(Vide paragraph 2.27)
0. V. Kuruvilla

Member
D.O. 6601-M (II)IT/76

DEPARTMENT OF REVENUE AND BANKING
CENTRAL BOARD OF DIRECT TAXES

28th October 1976.

My dear Chidambram
Sussect—Draft Para Indian Cotton Milly Federation, Bombay.

I am enclosing herewith a copy of a note given by Shri M. B.
Rao, Jt. Secretary and Legal Adviser, Ministry of Law. A persual
of the note wculd show that according to him the exemption should
not have been given to the Indian Cotton Mills Federation Bombay
for the assessment year 1972-73. You are requested to re-open the
assessment in the light of the opinion of Shri Rao, if this has not
already been done.

The assessments made in this case not only for the year assess-
ment year 1972-73 but also for the other years should be reviewed
in the light of the Supreme Court’s decision on the case of Lok
Sikshana Trust and Indian Chamber of Commerce cases.

The action taken in pursuance of this in the case of Indian Cotton
Mills Federation may please be intimated.

Yours sincerely,
Sd/- O. V. Kuruvilla.
Shri V. Chidambram.
Commissioner of Income-tax, Bombay City-1V,
Aayakar Bhawan; Meharshi Karve Road, Bombay-400020.

Copy along with a copy of the above note of Shri Rao sent to Shri
D. Lakshminarayanen, I.A.C. Income-tax Office, M. K. Road; Bom-

bay-20 for immediate action.
Sd/- 0. V. Kuruvilla,

Member (I.T.)
112
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INSTRUCTION No. 1024
F. No. 279/105/76-ITJ ‘

Government of India

Central Board of Direct Taxes

New Delhi the 7th November, 1976.
To

All Commissioners of Income-tax.

Sir, - Y
SuBJECT: —Section 2(15) of the Income-tax Act, 1961—Meaning of
the expression “net involving the carrying on of any activity
for profit” Supreme Court Judgements—Instructions—re-
garding.—

Section 2(15) of the Income-tax Act 1961 defines “‘charitable
purpose” as under:

“Charitable purpose” includes relief of the poor, education,
medical relief and the advancement of any other object
- of general public utility not involving the carrying on of
any activity for profit.

2. In the definition of “charitable purpose™ the expression “not
involving the carrying of any activity for profit” was added in the
1961 Act. The significance of this expression has been examined by
the Supreme Court in the great detail in the cases of Sole Trustee
Lok Shikshana Trust Vs, C.I.T. Mysore (101 ITR 234) and Indian
Chamber of Commerce Vs. C.I.T., West Bengal etc. (101 ITR 797).
Commenting on this expression, their Lordships, in the case of the
Indian Chamber of Commerce Vs. C.L.T. West Bengal etc. observed:

“Notwithstanding the possibility of obscurity and of dual
meaning when the emphasis is shifted from ‘advancement’
to ‘object’ used in section 2(15), we are clear in our minds
that by the new definition the benefit of exclusion from
total income is taken away where in accomplishing a
charitable purpose the institution engages itself in activi-
ties for profit.”

The Supreme Court emphasised that if in the advancement of the
obiects of general public utility a trust resorts to carrying on of
any activity for profit, then necessarily section 2(15) cannot canfer
exemption. I Lok Shikshana Trust, their Lordships Khanna J.,
and Gupta J. observed:
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erdinarily, profit mctive is a normal incident of business
activity and if the activity of a trust consists of carrying
on of a business and there are no restrictions on its mak-
ing profit, the court would he well justified in assuming
in the absence of some .ndication to the ccntrary that the
object of the trust involves the carrying of any activily
for profit..... ... ”

3. The test which has been laid down by the Supreme Court
for determining whether a particular activity of general public
utility is covered by the definition of “charitable purposse”™ or not
is: (a) Is the object of the assessee one of general pubiic utility?
(b) Doey the advancement of the object involve activities bringing
in moneys? (c) if so, are such activities undertaken, (i) for profit,
or (ii) without profit? It was observed by the Supreme Court that
if (a) and (b) are answered affirmatively, and cl use (i) ig also
answered affirmativelv, the claim for exemption collapses and the
benefit of section 11 will no! be available to the entire income.
However. if such activity is undertaken without profit motive, the
object will be churitable purpose within the meaning of section
2(15). ‘

4. These two decisions of the Supreme Court may kindly be
brought to the notice of the officers working in vour charge. You
may also kindly direct them to carry out a review of the comple-
.ted cases in the light of the pronouncement of the Supreme Court
anc_l take remedial action wherever called for and feasible. A re-
.port indicating the result of the review may please be sent to the
Board by 1st January. 1977 without fail.

Yours faithfully,
Sd/-
(O. N. Mehrotra)
Secretary, Central Board of Direct Taxes.
Copy forwarded to:

1. All Directors of Inspection, New Delhi and Director
I.R.S.(D.T.) Staff College, Nagpur.

2. A.D.I. (P&PR) (Bulletin) 4 copies,

3. The Comptroller and Auditor General of India 20 copies.

4. Shri N. B. Rao, Jt. Secretary and Legal Adviser, Ministry
of law, New Delhi.

5 All Officers and Sections in CBDT.
Sd/- O. N. Mehrotra
Secretary, Central Board of Direct Taxes.

-



APPENDIX V

Statement of Conclusions/Recommendations

Sl. Para No Ministry

No. of Departmznt
Report
1 2 3
1 1.26 Ministry of Finance

(Department of Revenue;

Conclusions ' Recommendations

Saction 274(1) of the Income-tax Act, 1961, provides that no
penalty shall be imposed unless the assessee has been heard or has
been given a reasonable opportunity of being heard and it is a well
settled principle of law that if such opportunity to show cause is
not given to the assessee, the imposition of the penalty would be
invalid. The Committee are concerned to note that in these two
cases commented upon by the Audit as well as in five other cases, a
senior officer of the status of Inspecting Assistant Commissioner of
Income-tax had, in utter disregard of the mandatory provisions of
the law. rushed throush the penalty proceedings ignoring the asses-
s2ssees’ requests for adjournments with the result that the orders
in three of the cases were quashed on appeal as being bad in Jaw
v the Icome-tax Appellate Tribunal who had also passed strictures
against the officer. The failure to observe the prescribed procedure
resulted in loss of revenue of Rs. 65,896 in  these three cases.
Admittedly, adequate time was available for giving secend hear-

191



2 1.27

Ministry of Finance
(Department of Revenue)

4

imgs in these cases. Thus, in the first case referred to by Audit
(M/s. Mallikarjune Cloth Stores), the Inspecting Assistant Com-
missioner had waited for more than two weeks before passing the
impugned order but had failed to intimate a fresh date of hearing
to the assessee. Similarly, in the second case (Shri K. Ramachandra
Rao), though the officer had waited for three days beyond the date
fixed for hearing before passing the penalty order, he did not,
however,verify before finalising the proceedings whether the notice
had been served before the date of hearing. The Committee take
serious view of these entirely unwarranted and costly lapses.

Though the Chairman of the Centra]l Board of Direct Taxes
conceded that 8ince the Appellate Tribunal had commented sever-
ely and adversely against the officer, there was no room for taking
any view other than the one that “he was guilty of gross negli-
gence”, the Committee are distressed to find that principled and
conclusive action ig yet to be taken against the officer for these
lapses even after the passage of more than two years since they
were highlighted by Audit. On the other hand, the Committee
learnt with concern that instead of penalising the officer for his
negligence which besides costing the exchequer dearly must have
also caused considerable hardship to the assessees, the Department
have promoted him as Commissioner of Income-tax. This, in the

911



1.28

Committee’s view is not in keeping with canons of propriety. It
has, however, been contended by the Department that the officer
had been promoted by the Departmental Promotion Committee
hefore a formal charge-sheet was issued to him and that these
developments had not been brought to their notice when the selec-
tions took place by the section handling the case, It has also been
stated that there was no entry in regard to these lapses in the
Officer’s character rolls which were ‘very good’ and that he was
considered fit for promotion by the Departmental Promotion Com-
mittee on the basis of these facts and in the absence of any adverse
observations about hig integrity after obtaining vigilance clearance.

The Committee have carefully considered the explanation
offered in this regard and find that while the Departmental Pro-
motion Committee met only on 8th October, 1975, the report of the
Commissioner of Income-tax holding the officer responsible for the
lapses had been received in the Board’s office as early as 23 Decem-
ber 1974 itself. In fact, the Department have admitted that they
‘hemselves had found lapses in the officer’s performance even
before Audit pointed them out, and had also stated (February 19%5)
in reply to the Audit paragraph that the Additional Commissioner
of Income-tax had “taken note” of the officer’s lapse and that his
explanation was “under consideration”. It is also significant ir
this context that the Income-tax Appellate Tribunal had passed
strictures against the officer as early as on 31 May 1973, 28 Septem-
ber 1973 and 29 January 1974. These must have come to the notice

L1T
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of the Centra]l Board of Direct Taxes, particularly since a senior
cfficer of the Department was involved. Besides, the draft Audit
paragraph and replies thereto would have presumably been process-
ed at the level of the Chairman and Members of the Board. The
Comm ttee are, therefore, not very impressed with the arguments
advanced before them by the Department and would like a thorough
probe to be conducted into the circumstanczs in which the officer
had been promoted as a Commissioner even while investigations
into the lapses committed by him were still in progress and all
relevant material in regard to the performance of the offizer were
not made available to the Departmental Promotion Committée to
enable them to arrive at a proper conclusion about his suitability.
They would await a further detailed report in this regard.

“The Comm ttee desire that there should be better coordi-
nation between the variuvus sections within the Department so as
to ensure that at the time of considering a person for promotion,
the Departmental Promotion Committee has before it all the latest
facts in regard to the gonduct and efficiency of an officer.”

The Committee have been informed that necessary memo-
randum alongwith the statement of imputations was despatched on
3 May 1976 to the officer who had denied the imputations in his
representation received on 3 December 1976 and that the case had
been referred to the Union Pub’ic Service Commission on 14 Jan-
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uary 1977 for advice in accordance with the rules. While stressing
the need for expediting the final action in this long-pending case,
the Committee would ¢lso veiterate their recommendation contained
in paragraph 4.31 of their 187th Report (Fifth Lok Sabha) thet
Government should ensure that the assessing officers in a sensitive
area like the Income-tax Department have the confidence that
conscientious and capable work would receve recognition and
approbation merited by it and that deflection from the path of duty
would not be countenanced.

The Committee regard it as an illustrative case of ‘to say
the least’ gross negligence on the part of a responsible officer
which not only led to loss of substantial revenue but also caused
considerable harassment and hardship to the assessee. They would
like the Government to undertake a survey in ordzr to find out as
to whether there thave been any more cases of this type which may
have resulted in loss of revenue and harassment to tax-payers.
The Committee would like to be informed of the results of the survey
at an early date.

Incidenta.ly, the Committee learn that while an officer
whose integrity is suspect can be considered for promotion pro-
visionally, pending completion of the investigations into his con-
duct, such as procadure is not in vogue in respect of enquiries not
involving a charge of lack of integrity. Since an officer’s effi-
“iency is as important as his conduct, it would appear that investi-
gat'ons into failures or lapses which reflect on the efficiency of an
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officer which might be in progress at the time of selections by
the Departmental Promotion Committee may be suitably taken into
account. They would like this métter to be examined urgently, in
consultation with the Department of Personnel and the Union Public
Service Commission. The Committee would like to be informad of
the decision taken.

1.33 Ministry of Finance It also appears that in these two cases cited by Audit. the
(Department of Revenue) Inspecting Assistant Commissioner had fixed the first hearing of the
penalty proceedings only in the last month of the limitation period

and then rushed through the proceedings disregarding the assessees’

requests for adjournment even though the notices were actually

served on the assessees after the date and time fixed for the hearings.

That this should have been so despite the steps stated to have been

taken by the Department in response to the repeated concern ex-

pressed by the Public Accounts Committee over the tendency to

postpone completion of the proceedings towards the end of the limi-

tation period ig regrettable. The Committee have been informed in

this context that since the beginning of the financial year 1974-75, the

Department has started the practice of formulating an ‘Action Plan’

which contains a time-bound programme of work required to be done

in specified areas during each financial year and that while prescrib-

ing targets in various areas of work, a high priority is given to the

early disposal of time-barring assessments. It has also been claimed

by the Department that after the introduction of the ‘Action Plan’,
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the percentage of time-barring assessments completed upto Decem-
ber had gone up from 52.4 and 54.4 per cent respectively in 1972-73
and 1973-74 to 73.2 and 72.6 per cent respectively in 1974-75 and
1975-76 and that for the financial year 1976-77, a target to complete
all time-barring assessments by December 1976 has been laid down.
While the Committee would like to be apprised of the extent to which
the targets for 1976-77 have actually been achieved, they, however,
find that the ‘Action Plan’ does not contain any programme for the
expeditious completion of penalty proceedings. Besides, what the
Committee had in mind while recommending that an order of priori-
ties of work should be prescribed was that timely attention should
be paid to the big income cases with a view to ensuring that these
were not postponed till these were about to become time-barred. It
is not clear to the Committee how the ‘Action Plan’ constitutes fixa-
tion of such priorities. Since under thig plan, an Income-tax Officer
could dispose of 75 per cent of company cases and 70 per cent of
non-company cases og the case may be and still leave out the real
big income cases as part of the remaining 25 per cent or 30 per cent,
they would like the Central Board of Direct Taxes to re-examine this
aspect and ensure proper planning of the work of Income-tax Officers
So as to complete in time and on priority basig the high income group
assessments expeditiously.

According to the provisions of Section 11(1)(a) of the Income-
tax Act 1961, as they stood prior to their amendment by the Taxation
Laws (Amendment) Act, 1975 income derived from property held
under trust wholly for charitable purposes is exempt from tax to
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the extent such income is applied to such purposes in India. Section
11(2) ot the Act also permits Trusts to accumulate or set apart sums
for future : pplication to such purposes provided the Trust had given
due notice, in writing to the Income-tax Officer indicating the pur-
pose for which the income is being accumulated or set apait and the
period for which it is to accumulated which shall in no case exceed
ten vears, and the money so accumulated or set apeart ig also invested
in specified securities within the time prescribed. The Committee
note that in the present case relating to the Indian Cotton Mills
Federation, treated as a charitable institution, the Faderation had ac-
cumulated certain income (Rs. 1.10 crores) during the period 1962 to
1971 with the express object inter alia of acquiring a building to
house the activities of the ICMF Research Association and the All
India Federation of Cooperative Spinning Miils. Though the accu-
mulated income had to be utilised for the specified purpose before
31 December, 1971, the assessee Federation had initiated action
towards that end oniy on 29 December, 1971 amd advanced an amount
of Rs. 80 1-khs to a firm of contractors and architects, who kept the
amount in their books as an interest-free advance from the Federa-
tion t 11 thay utilised it on the purchase of a building and on its reno-
vation only in the subsequent years which clearly fell bevond the
period allowed under the law. Yet, surprisingly enough, overlooking
the fact that the Federation had not actually acquired the building but
had mere'y cdvanced the amount to the contractors, the Income-tax
Officer had incorrectly exempted from tax the amount so advanced
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treating it as having been utilised for the pui‘pose for which it was
accumulated, which resulted in a short-levy of tax of Rs. 78.20 lakhs
for the assessment year 1972-73.

While conceding that to qualify for exemption from tax, the
application of income should be tantamount to ‘expenditure’ and it
would, therefore, be incorrect jn this case to have treated the advance
to the firm of contractors and architects as application of the accumu-
lated income to the specified purpose, the Central Board of
Direct Taxes have neverthelesg contended that the Income-tax Offi-

.cer “was gatisfied that a sum of Rs. 30 lakhs had been properly uti-

lised for acquiring the building for housing the activities of the
Federation.” The Committee, however, find on the basis of the evi-
dence and the fact that the assessment has been re-opened that the
assessing officer had not examined in detail whether the income
accumulated had in fact been actually utilised for acquiring the
building. Admittedly, the information that the amount was not utili-
sed for the purchase of property but was only paid as an advance to
the contractors was available only later. This is an aspect which
should have correctly been gone into ab initio by the assessing offi-
cer, particularly in view of the fact that the amount of Rs. 80 lakhs
had been paid by the Federation only two days prior to the expiry
of the period stipulated in the Act for utilisation of the accumulated
income. It would appear, prime facie that the Federation’s claim
had been accepted by the assessing officer without any genuine
scrutiny. The Committee take an extremely serious view of this
costly failure and would like the circumstances in which the lapse

get
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had occurred to be gone into in detail with a view to taking appro-

priate action against the officer concerned. It may also be examined -

whether any clarificatory instructions for the guidance of the assess-
ing officers are necessary. O

A more important and basic issue arising out of this case is
whether an institution like the Indian Cotton Mills Federation com-

prising only of business interests and primarily concerned with the:

promation and protection of the cotton textile industry and whose
activities evidently have no real connection at all with the idea of
charity can be treated as a charitable organisation so as to qualify for
tax concessiong and exemptions. The Committee have been infcrm-
ed that the Indian Cotton Mills Federation hes been exempt from
Income-tax under Section 11 of the Act from the assessment year
1961-62 onwards on the basis of the judgement of the Supreme Court
in the Andhra Chamber of Commerce case. In that case, the Supre-
me Court had held that the objects of the Chamber, viz. ‘to promote
and to protect trade, commerce and industries, to aid, stimulate and
promote the development of trade, commerce and industries and to
watch over and protect the general commercial interests of India
or any part thereof’, constituted ‘objects of general public utility’
and hence were covered by the definition of ‘charitable purpose’ in
Section 2(15) of the Act. It has been stated that since the main

object of the Indian Cotton Mills Federation, viz. ‘to promote and {g.

~
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protect trade, commerce and industries of India in general and more
particularly in respect of the cotton textile industry and allieg indus-
tries and trade’ was also similar to the objects of the Andhra/Cham-
ber of Commerce, the Supreme Court decision had been applied to
the Federation also and recognition accorded to it as a charitable
institution with effect from 1 April 1961. However, while doing so, the
fact that the Supreme Court decision in the case of the Andhra
Chamber of Commerce was with reference to the provisions of the
Income-tax Act, 1922 and that the definition of ‘charitable purpose’
had been amendeqd in the Income-tax Act, 1961, which i5 applicable
in the present case, to exclude activities carried on for profit though
they might be of public utility, appears to have been lost sight of.

While the Chairman of the Central Board of Direct Taxes
has been good enough to admit during evidence that “the provisions
of Iaw have been misapplied in this case” and that “the amendment
made in the law was not taken into account in applying the Andhra
Chamber of Commerce case”, it is not very clear to the Committee
why the applicability of Section 11 of the Income-tax Act, 1961 and
the correctness of extending the benefits under the Section to the
Indian Cotton Mills Federation were not examined at the time of
registering the Federation as a charitable trust in 1973 as required
under an amendment to the Act introduced with effect from 1 April
1973 by the Finance Act, 1972. It ghould have at least been possible
to remedy the situation after the legal position in this regard had
been placed beyond all doubt by the clear and unambiguous judge-
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ments of the Supreme Court in the cazes of Sole Trustee Lok Shik-
shana Trust Vs, C.I.T. Mysore (101 ITR 234) and Indian Chamber
of Commerce Vs. C.I.T. West Bengal (101 ITR 797), which admit-
tedly were well within the knowledge of the field officers and the
Commissioners of Income-tax were also expected to review the cases
in the light of court decisions and judgements on their own,

Having due regard to the large sums of money incorrectly ex-
empted from tax as having been applied to charitable purposes and
the influence known to be wielded by the Indian Cotton Mills Fede-
ration, the Committee would like fo be satisfied that the initial
misapplication of the law in thig case as well as the subsequent in-
action on the part of the Department were bonafide errors and un-
avoidable. They accordingly recommend that a thorough probe
should be conducted into the handling of this case from time to time
and the circumstances in which the Federation was exempted from
tax for a number of years to the detriment of revenue by incorrectly
treating it as a charitable institution. The Committee would await
a detailed report in this regard.

Though late than never, instructiong have now been issued to the
Income-tax Officer, on 28 October 1976, to reopen the assessments
of Indian Cotton Mills Federation and to review the case in the light
of the Supreme Court judgements in the cases of Lok Shikshana
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Trust and the Indian Chamber of Commerce. In view of the large |

revenue implications of this case, the Committee would urge the
Department to complete the review of past assessments expeditious-
ly and to take conclusive action to realise the taxes due. While re-
opening the assessments, it may also be examined whether the viola-
tion by the Federation of the provisions of the Act relating to the
application of the accumulated income was deliberate and malafide.
The Committee were informed during evidence that the question of
cancellation of the Indian Cotton Mills Federation as a Charitable
trust would be gone into. The Committee would like to know the
result of the examination.

The Committee have been informed that instructions have
also been issued on 7 November 1976 for reviewing all,cases of
charitable trusts in the light of the pronouncements of the Supreme
Court so as to take remedial action wherever called for and feasible.
As these judgements are likely to have wide repercussions on the
entire question of charitable trusts, the Committee need hardly em-
phasise the importance of completing this review early. They would
like to be apprised soon of the outcome of the review and the steps
taken to realise the tax short-levied in each case and the amount
of tax realised.

In p{]rsuance of the Committee’s recommendations relating to
Charitable and Religious Trusts contained in their 121st Report
(Fourth Lok Sabha) and the recommendations of the Direct Taxes

i
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(Department of Revenue) Committee had also made a number of far-reaching recommendations

Enquiry Committee, the legal provisions relating to the assessment
of trusts have been amended from 1 April, 1973 to provide for the
registration of trusts and a compulsory audit of such trusts with an
income exceeding Rs. 25,000. The law has also been further amended
from 1 April, 1977 to specify the manner in which the funds of suck
trusts should be invested. It, however, appears that the Central
Board of Direct Taxes have not thought it fit so far to review how
far the amended provisions of the law have been actually imple-
mented. In view of the fact that trusts are knowg to be used as. a
medium of tax avoidance and a number of individuals connected
with large industrial and business houses have also set up religious
and charitable trusts ostensibly for charitable purposes, the Com-
mittee feel that it would be worthwhile to undertake a review in this
regard with a view to taking necessary remedial measures to tighten
the procedures wherever found necessary. The adequacy of the
existing machinery with the Department to enforce the amended pro-
visions of the law also needs to be gone into so as to take timely

corrective measures,

Incidentally, the Committee find that the Direct Taxes Enquiry

in regard to the control and regulation of public trusts so as to ensure
that trusts were not exploited to subserve private ends and to check
misuse of charitable institutions. The Committee would like to be
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informed in some detail of the specific action taken in pursuance of
these recommendations.

This case relates to assessment of income of a cooperative
society (viz. M|s Ambur Cooperative Sugar Mills Ltd., Vadapudupet,
engaged in the manufacture of sugar. Thig Society had disclosed
gross profits of Rs. 33 lakhs and 9.5 lakhs for the years ended 30
June, 1968 and 30 June, 1969, relevant to the assessment year 1969-70
and 1970-71 respectively and the assessments for the two years were
completed in March, 1971 (revised in October, 1972) and January,
1973 on the basis of these profits, The Committee find that based on
a study made by the Directorate of investigation, the Central Board
of Direct Taxes had in their Circular of 28 October, 1968 to the
Commissioners of Income Tax circulated data which indicated that
consequent on the introduction of the scheme of partial decontrol of
sugar from 23 November 1967 which permitted the Sugar Mills to
sell 40 per cent of their production anywhere in India at the free
market price subject to releases from factories authorised by the
‘Government of India, Sugar Mills had made abnormal profits. As-
suming the average free sale price of sugar after 15 June, 1968 to
be Rs. 300/- per quintal, according to the terms of the Circular this
Society should have made a profit of Rs. 67.94 lakhs for the period
from 1 QOctober, 1967 to 30 September, 1968. Assuming, on the
basis of press reports, that the actual price of free sale sugar was
Rs. 400/- per quintal or more, the quantum of profit, according to
the Cireular, could be estimated to be at least 20 per cent more. On
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this basis the profit of the assessee society for the period from
1 October, 1967 to 30 September, 1968 should be around Rs. 80 lakhs
and hence for the period ended 30 June, 1968, relevant for the assess-
ment year 1969-70, the profits on proportionate basis, should be
around Rs. 60 lakhs. It would thus appear that for the assessment
year 1969-70, assessee society had not disclosed profits to the extent
of Rs. 27 lakhs. If the same basis as given in the aforesaid Circular
is adopted for the year ended 30 June, 1969, also, relevant to the
assessment year 1970-71, the profits disclosed by the society would
also appear to fall short by over Rs. 28 lakhs for that year. Thus
there was a shortfall of Rs. 55 lakhs for the assessment years 1969-70
and 1970-71, involving a tax revenue of Rs. 22 lakhs apart from the
penalty leviable for disclosure of Income.

The Government, however, maintained that the assumptions con-
tained in the Board’s circular letter of 1968 were not true in the
case of the assessee Society and there were no grounds for reopening
the assessments already made for the years 1969-70 and 1970-71. The
Government have based their contention on the following grounds:

(i) that the average sale price of Rs. 300/- per Q for free-sale
sugar mentioned in the circular was not true in the case
of the society in the assessment year 1970-71; ’

0cT
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(i)

(iii)

(iv)

Each of
graphs.
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that the free-sale sugar actually sold by the society did
not amount to 40 per cent of the total production as as-
sumed in the circular, because the actual sale was subject
to authorisation by the Directorate of Sugar and Vanas-
pati which were for far less quantity;

that the recovery of sugar from the cane purchased was
less in 1970-71 which enhanced the cost of production and
reduced the profitability;

that the availability of sugar-cane during the assessment
years wag comparatively less due to drought situation
and, therefore, the society had to purchase cane at a price
substantially higher than fixed by Government, This also
enhanced the cost of production and reduced profitability.

these grounds have been discussed in the following para-

Committee note that' the estimate of profit indicated in

(Department of Revenue) the Board’s circular of October, 1968 was based on the assumption

that the
Rs. 300/-

average sale price of free-sale sugar after 15 June, 1968 was
per quintal. Indicating the probable profits earned by each

sugar mill, the circular advised the Assessing Officers that according
to the press reports, the price of sugar had gone up to Rs. 400/- and
above and, therefore, the quantum of profits should be at least 20
per cent more than that estimated in the circular. In this connection,

T T
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the Department of Revenue and Banking have pointed out that in
the assessment year 1969-70, the Society sold free-sale sugar at
Rs.  332.79 per quintal, but the profitability was less because—

(i) the quantity of free-sale sugar actually sold by the so
ciety was only 23 per cent of the total production as
against 40 per cent assumed in the circular; and

(ii) the society purchased cane at a price higher than that
assumed in the circular,

In the assessment year 1970-71, the Department have pointed out
that the average rate of sale of free sugar was Rs. 276/- per quintal
and that the cost of production had also gone up from Rs. 160/- per
quintal in 1969-70 to Rs. 165/- per quintal. Besides, during this year
also the quantum of free-sale sugar actually sold is stated to have

been only 27 per cent of the total production as against 40 per cent

assumed in the circular., The Committee also find that in his com-
munication dated 28 July, 1975 to Audit. the Income-tax Officer has
contended that there has been no ‘suspicious sale’ and that the
entire free-sale sugar was sold to the highest bidder in the sealed
tender and to verifiable parties. The Committee would, however,
like Government to satisfy themselves by way of abundant caution
that all the saleg were genuine and at the declared price and that

431
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no attempt was made by the assessee to cover up any part of the
profits so as to evade tax,

The Committee note that in his reply dated 28th July, 1975
the Income-tax Officer had sought to defend the assessments of in-
come made by him on the ground that the assumptions on the basis
of which profit of this Society for the period 10 October, 1967 to 30
September, 1968 was estimated, as per the Board’s Circular of Octo-
ber 1968, to be Rs. 67.94 lakhg did not apply in this case. One of the
assumptions made in the Circular was that 40 per cent of the pro-
duction of sugar would be released for free sale. This Society is
stated to have sold in the free market 27,333 quintals of sugar, ie.,
23 per cent of the production of 1,186,189 quintalg in 1969-70. In 1970-
71. The free sale sugar was said to be 44,393 quintals, i.e. 27 per cent
of the production of 1.63,337 quintals. The Committee have been
informed by the Department that the “figures of sale of free sugar
were not checked up at the time of assessment with the actual re-
leases made by the Directorate of Sugar and Vanaspati.” Even the
figures of production were not checked up with the Directorate of
Sugar before making the assessments. In view of this, the Commit-
tee cannot accept as conelusive the assessment of the I.T.O., based
as it was on data supplied by the Society itself. The Committee
woulq like the Central Board of Direct Taxeg to impress upon the
assessing officers the need to scrutinise all the material facts with
reference to official sources at the time of assessment itself.

The Committee note that during 1969-70 the Society paid,
with the approval of Government, a subsidy to the cane-growers

SN
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over ang above the Government fixed price of Rs. 76.90 per M.T.,
at Rs. 33.10 per M.T. to the registered growers and Rs. 23.10 per
M.T. to the unregistered growers. During 1970-71, the subsidy,
over and above the Government fixed price of Rs. 79.60 per M.T.,
was Rs. 10.40 per M.T. for registered growers only. The Govern-
ment have admitted that as additional price was paid only after
getting the approval of the concerned authorities and also because
full addresses of the cane suppliers were reported to be available,
the supply prices paid by the mill to the suppliers were accepted as
genuine, The Committee consider it unfortunate that the cane
prices paid to the growers were accepted by the Income-tax Officer
as genuine without even making a test-check with the growers to
establish the veracity of the claim of the Society.

The Committee note the claim of the Society that during
1970-71, recovery of sugar was only 8.47 per cent as against 10.30
per cent in 1969-70. In this connection the Committee would like
to draw attention to the book “Investigation of Accounts” brought
out by the Board in 1964 which had, while giving broad outlines. for
detecting tax evasion in the cases of sugar mills and sugar dealers,
referred to the allegation of under-weighment of sugar-cane as also
under-statement of recoveries from sugar-cane and had cautioned
that “it is necessary to carry out sample checks in respect of weigh-
ment and laboratory anglysis of sugar recovery from wvarious samp..

8T
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les of sugarcanes.” The Committee understanu that while auditing
the manufacturing accounts of this Society, the Registrar of Co-
operative Societies had felt that the alleged poor recovery required
“further probing”. The Committee are surprised that at the time
of assessment of income-tax payable by the Society neither the ITO
himself exercised any test-checks nor m~dz any reference to the
appropriate authorities to verify the contention of the Society.

The Board’s circular of 1968 pointed out that as the extra
profits made by the sugar mills may not have gone to the coffers
of the companies concerned but to the managing directors or other
persons in charge of the mills, it would be necessary to scrutinise
their personal cases also with great care” and suggested that “it
may be appropriate to call for wealth statementg in such cases and
make independent enquiries regarding the assets acquired by them
during the relevant years.” The Committee are surprised at the
interpretation placed on the Circular by the Department of Revenue
and Banking who have contended that “in the circular of 1968, no
instructions were issued to the field officers to report back the num-
ber of cases in which the investigations were carried out on the lines
suggested therein.”' This shows a dismal lack of coordination bet-
ween the Board and the field officers.

The Committee feel that it should be the concern of the Depart-
ment to see that instructions are not only issued but are actually
followed in the field for otherwise the very purpose of issuing such
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instruction would be defeated. The Committee would like to know
whether the personal assessments of General Manager and the
Managing Director of this assessee Society were investigated on the
lines indicated by the Board in their Circular of 1968 and if not why
this requirement was overlooked in this particular case.

After considering the facts placed before them, the Com-
mittee are left with a feeling that the Income-tax Officer concerned
4id not attach to the circular of the Board indicating the lines on
which assessment in respect of sugar mills should be made, the
importance that it deserved. They are unable to share the view
expressed by the Income-tax Officer that “ the fact that it (circular)
had been filed in the file itself would go to show that it had been
taken into consideration while completing the assessment.” This
laconic approach hag to be deprecated.

In view of the deficiencies and lacuna pointed out in the
earlier paragraphs, the Committee feel that there is scope for an
in-depth inquiry into the profitability of the assessee society during
the assessment years 1969-70 and 1970-71.

The Board’s circular of 1968 gave a list of 55 factories in
different zones of the country each of which had made an estimated
profit of over Rs. 30 lakhs. The circular prescribed very specific
inquiries to be made in the case of sugar factories such as strict

21
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proof of payment for purchases of cane at prices higher than those
prescribed by the Government sample checks in respect of weigh-
ment of cane and laboratory analysis of sugar recovery from various
samples of sugar-cane, coordination of sales of free sale
sugar with the quantities released for free sale by the
Directorate of Sugar and Vanaspati, Government of India,
verification of free market prices prevailing on the dates of
release ag ascertained from that Directorate verification of stock
and production particulars with the details obtained from the Direc-
torate of Sugar etc. The need and the effectivenesg of these inquir-
ies are apparent from the fact that in the case of 6 sugar mills, ac-
cording to the data furnished by the Department of Revenue and
Banking, additions amounting to 2s much as Rs. 2.44 ‘crores were
made on the basis of investigationg carried out in accordance with
the guidelines prescribed in the Board’s circular. The Committee
cannot therefore but deplore the complacency with regard to the
strict observance of these guidelines in the case of assessee society.”

The Tariff Commission had felt that ‘corrective action’
would have to be taken by Government if, ‘taking advantage of
pressure of demand, free market sugar tends to show a consistent
unjustifiable spurt in prices’. and that the 2im should be to keep the
industry under some discipline. In the case of Anakapalla Coope-
rative Agricultural and Industrial Society Ltd. and other Vs, Union
of India the Supreme Court in its judgement delivered on 6 Novem-
ber 1973, had observed that it had not been denied that the majority

LET
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of producerg had made profits on the whole and had not suffered
losses. During the course of examination of the subject of Sugar
Rebate Schemes, Government had themselves admitted before the
Committee that the margin available to the sugar industry on free
sale sugar would be “anybody’s guess”. In paragraph 4.58 of 155th
Report (1974-75) on Sugar Rebate Scheme the Committee had ac-
cordingly observed: “that the sugar industry has, on all accounts,
enriched itself in an unlimited way by the scheme of levy and free
sale sugar, introduced in 1967, is of common knowledge.” The Com-

ittee understand that so far the Central Board of Direct Taxes

have not attempted an analysis of the profits earned, returned and
assessed to Income-tax by the Sugar Industry during the period
1968 to 1975. The Committee have been informed that the Board
“does not have the manpower to undertake such task.”

The Committee feel that such a study should be undertaken to
dispel once for all the public misgivings about the state of the sugar
industry which it has been alleged. has enriched one segment of the
industry only. It is for the Government to devise the machinery
as also the parameters of the inquiry.

The Committee regret to find that on the search of the
premises of a Cine Artist on 1st November, 1970, while undisclosed
assets in the form of jewellery valued at Rs. 2,33,730 were found,
the assessing officer, while completing the assessment for the rele-
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vant year 1971-72 in December, 1973 included only a part of the
undisclosed assets amounting to Rs. 1,15430. The omission to in-
clude the balance amount of Rs. 118,360 resulted in-short levy of
tax to the extent of Rs. 1,10,370. According to the Department -of
Revenue and Banking. though the search was conducted in this case
on 1 November, 1970, part of the jewellery (Rs. 1,18,300) was found
to have been pledged on 3rd October 1969 and was, therefore, in-
cludable in the assessment year 1970-71. The Committee have doubts
if the action of the assessing officer in not including a part of the
undisclosed assets was in keeping with the provisions of the law.
They feel that this was a fit case in which the Department should
have sought the opinion of the Ministry of Law (which was not done)
ag to whether under section 69A of the Income Tax Act it was open
not to include a part of the undisclosed assets in the assessment of
the relevant financial vear. The Committee recommend that Minis-
try of Law may be consulted even now in-the matter so that there
may be no ambiguity whatsoever about intention, scope and appli-
cation of the law in the instant case and in the cases arising in future.

The Commitfee find that in this case the assessment} for
assessments vears 1967-68 to 1969-70 was completed by the
Income Tax' Officer on 30 January. 1974 but demand notices.
specifying the sum payable were not served on the assessee till
10 June, 1975. The Department have explained that at the ;time
these assessments were completed, functional scheme was in. ope-
ration and it being the close of the month, the Calculation Cell was
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busy with a large number of assessments for calculation of taxes.
It is further stated that the Calculation Cell “could attend only
to the time barring assessments of 1971-72 leaving this czse to be
done later”. It has also been stated that in the assessments made,
tax payable was not determined and consequently the Income Tax
Officer was in doubt whether such assessment orders could be
tre.ted as legal or not. In the meantime the Income Tax Officer
who had made these assessments was stated to have been trans-
ferred and, according to the Department, the successor was not
sure whetaer he could issue demand notices in respect of orders
passed by his predecessor. The Committee are not satisfied with
this explanation. The Board has already issued executive instruc-
tions on 22 March, 1971 to the effect that every effort should be
made to secure the service of demand notice within a fortnight
and in the case of particularly obstructive assessees within a month
of the pa:ssing of the assessment order. These instructions were
reiteraed by the Boarg on 22 September 1973. The existing pro-
cedure provideg for noting down of the dtes of assessments and

service of demand notice in the “Demand and Collection Register”.

It appears that entries in this Register were not scrutinised perio-
dically by the Income Tax Officers concerned otherwise such a de-
fay would not have escaped their attention. The Committee are
perturbed to find that during the year 1975-76 alone, the Internal
Aud:t were able to detect 249 cases of delay of more than 60 days
in the issue of demand notices. The Committee are therefore in-
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clined to be'ieve that executive instructions issued by the Board
werz honoured more in the breach than in observance. The Com-
mittee recommend that Government should review the existing
conirol mechanism and try to bring about improvements so as
to jlug loopholes for possible malpractices resulting in loss to the
nat.onal exchequer.

The Committee find that in the case of a firm engaged in the
business of fim production in the assessment for 1965-66 com-
pleiel on 27th September 1969, the value of the closing stock of
3 films produced during the year was stated by the assessee firm

at Rs. 4.80 1 khs but viewing it ag an under statement, the Depart-

ment increased it to Rs. 5.83 lakhs. Accordingly in the original
assessment for 1966-67 made on 12 February 1971 the figure of
openiag stock was taken as Rs. 5.83 lakhs. However, on a appeal
of the assessee the assessment for 1965-66 was set aside by the
Appeli-te Assistant Commissioner on 17th August 1972. In the
fresh assessment made on 30 July 1973 for 1965-66 the figure of
closing stock was taken at Rs. 2,39,750/- in accordance with exe-
cutive guideline; issued by the Central Board of Direct Taxes on

18 September 1972, Consequential action to revise the figure of

opening stock in the assessment for 1966-67 was not taken by the
Devartment. Admitting the resultant under-assessment of in-
come of Rs. 343250/~ and short levy of tax of Rs. 2.00 lakhs, the
Denartment has pleaded that follow up action to revise the figure
of opening stock could not be taken in this case because “by the
time the fresh assessment for 1965-68 was completed on 30 July
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1—,9?3 the appeal agmnst the agsessment fox 1966-67 had aiready
been dismissed by the Appellate Assistant Commissioner on 29
Mareh 1873.” The Committee understand -that consequent on can--
cellation of the assessment for 1966-67 by the Tribunal on 31 May,-
1975, instructions have heen issued to the ITO for early finalisa-
tion of this assessment. The Committee would like the case to be:
finalised without delay. The Committee regret- that the. Depart--
ment had not been sufficiently alert in closely following up -the:
case resulting in the mistake which would have saused a loss bf,
Rs, 2.00 lakhs to the exchequer O

The Committee note that the income tax assessment case of an
assegsee for the assessment year 1960-61, determining 1[11‘ Max‘éhi
1965 his taxable income at Rs. 504,814 (including an income of
Rs. 4,60,000 from undisclosed sources) was remanded to the asseSS
ing officer in March 1966 with the direction to submit the remand
report within six months and when, even after repeated remindexs,
a remand report was not received, the assessment wag set asfde By“
the Appellate Assistant Commissioner in March 1968. On Audit
pointing out in July 1970 that the set aside assessment shouid haye;
been completed within two years and that delay weuld. cause ¢ro-;
sion of evidence in regard to the income from undisglosed sources,:
the Commissioner of Income Tax is stated to have informgd Andit.
in September 1970 that as huge hundi loans wers raised: by - the,
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assessee, their verification would take “quite a bit of time”. Sur-
prisingly enough, the set aside assessment was not completed even
upto July 1975 despite the fact that the executive instructions
issued by the Central Board of Direct Taxes on 15 October 1968
had clearly enjoined that set aside assessments should be comple-
ted within a period of two years. In fact, the Board had specifical-
ly directed the Commissioners of Income Tax on 22 February 1973
to get all set aside assessments for 1970-71 and earlier years com-
pleted by 30 July 1973. The delay in this case was thus not only
a clear disregard of executive instructions but was also in viola-
tion of Sub-section (2A) of Section 153 (inserted by Act 42 of 1970
w.ef. 1 April 1971) which had provided for set aside assessments
being completed within two years, The Committee view this case
of inordinate delay with serious concern and recommend that res-
ponsibility for this delay may be fixed. The Committee also re-
commend that concrete measures be taken to tone up tax adminis-
tration and put an end to such delays.

The Committee also find that assessments for six years from
1961-62 to 1966-67 were set aside in November, 1968 and January,
1972, but none of these were re-made, although tax of Rs. 817,670
and additional tax of Rs. 80,180 aggregating Rs. 8.97,850 was payable
by the assessee in pursuance of the original assessments. The assessee
had paid Rs. 422,680 only. Instead of taking action to recover the
arrears due from the assessee, a refund of the aggregate amount
of Rs. 1,94,551 representing the excess over advance tax paid by
the assessee was allowed to the assessee for the assessment years
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1962-63 to 1966-67 leaving revenue exceeding rupees seven lakhs
ag unassessed and unrealised. The Committee are unhappy at this
action especially when no security covering the arrears due from
the assessee was taken beforehand and it was only later that the
Assistant Commissioner wag directed to obtain adequate security.
The Committee have been informed that in January 1977 assessments
for assessment years 1959-60 to 1966-67 have all been set aside by
the Appellate Assistant Commissioner and that the ITO has been
directed to make fresh assessments. The Committee would like
the reassessment for thege years to be made on a priority basis so
that this case which ig hanging fire for well over 15 years is finalised.
The Committee also recommend that suitable instructions should
be issued to the field staff not to make refunds of tax deposits in
caseg where reassessments are pending.

For lack of time, the Committee have not been able to exa-
mine some of the paragraphs relating to In~ome Tax included in
Chapter III of the Report of the Comptroller & Auditor General of
India for the year 1974-75, Union Government (Civil), Revenue
Receipts, Volume II, Direct Taxes. The Committee expect, how-
ever, that the Department of Revenue and Banking and the Central
Board of Direct Taxes wil]l take necessary remedial action in these
cases, in consultation with the statutory Audit.
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