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HOUSE OF THE PEOPLE
Saturday, 24th April, 1954

The House met at Quarter Past Eight
of the Clock.

[MR. SPEARER in the Chair]
(No Questions: Part I not published)

MESSAGE FROM THE COUNCIL OF
STATES

Mr. Speaker: The Secretary will read
the message from the Council of States.

Secretary: Sir, I have to report the
following message received from the
Secretary of the Council of States:

“In accordance with the provi-
sions of rule 125 of the Rules of
Procedure and Conduect of Busi-
ness in the Council of States, I am
directed to inform the House of
the People that the Council of
States, at its sitting held on the
23rd April, 1954, agreed without
any amendment to the Muslim
Wakfs Bill, 1952, which was pass-
ed by the House of the People at
its sitting held on the 12th March,
1954."

Mr. Speaker: The hon. Prime Minis-
ter.

Shri H. N. Mukerjee (Calcutta
North-East): Before the Prime Minis-
ter is called upon, may I draw your
attention to an important motion,
notice of which I have already given...

Mr., Speaker: I received a notice.
The usua] procedure is that the hon.
Jdember need not call attention to it in
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the House. When the notice comes to
me, I send it for scrutiny and factual
statement to enable me to know as to
how far that motion is admissible.

Shri H. N. Mukerjee: If you will
permit me, the elections are to be
held tomorrow and an indication of

Mr. Speaker: Order, order. The
hon. Member will see that the point
that he has raised is solely a point of
law and order so far as the State
Government is concerned. All that he
can ask for is such information about
it as the Minister can get and can give,
but the subject matter cannot be a
matter for discussion in the House.
The Press report, on which the hon.
Member relies, is after all an ex-parte
statement of the facts and we do not
know what exactly happened. The
Minister will make enquiries and give
me the information early. I have sent
the notice to him with my endorse-
ment. :

STATEMENT RE: INDO-CHINA

The Prime Minister and Minister of
External Affairs and Defence (Shri
Jawaharlal Nehru): The House is
aware that in February last France,
the United States of America, the
Union of Soviet Socialist Republics and
the United Kingdom agreed to con-
vene a conference of themselve and
the People’s Republic of China, to
which other interested States are also
to be invited, to consider, respectively,
the problem of Korea and Indio-China.
This ronference begins its sessions at
Geneva next week.

« 7T
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We are not participants either in
this conference or in the hostilities
that rage in Indo-China. We are, how-
ever, interested in and deeply concern-
ed about the problem bf Indo-China
and, more particularly, about the
recent developments in respect of it.
We are also concerned that the con-
ference at Geneva should seek to re-
solve this question by negotiation and
succeed in doing so, so that the shadow
of war which has far long darkened
our proximate regions and threatens
to spread and grow darker still, be
dispelled.

An appreciation of the basic realities
of this problem, of the national and
political sentiments involved, and of
the background and the present situa-
tion there, both political and military,
is essential to that kind of approach
which alone might prove constructive
and fruitful

The conflict in Indio-China is, in
its origin and essential character, a
movement of resistance to colonialism
and the attempts to deal with such
resistance by the traditional methods
of suppression and divide-and-rule.

Foreign intervention have made the
issue more complex, but it neverthe-
less remains basically anticolonial and
nationalist in character. The recogni-
tion of this and the reconciliation of
national sentiments for freedom and
independence and safeguarding them
against external pressures can alone
form the basis of a settlement andg of
peace. The conflict itself, in spite of
heavy weapons employed and the
large-scale operations, remains even
today a guerilla war in character with
no fixed or stable fronts. The country
is divided between the rival forces,
but no well heid frontiers demarcate
their respective zone. Large pockets
and slices of territory and populations,
change allegiance to one side or the
other from day to day or over-night.
Battles are won and lost, places taken
and retaken, but the war rages year
after year with increasing ferocity.
Millions of Indio-Chinese, combatants
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and others as well, irrespective of
what side they are on, are killed and
wounded or otherwise suffer and their
country rendered desolate.

In Indo-China, the challenge to im-
perialism, as a large-scale movement,
began in 1940 against the Japanese oc-
cupation. During the war against
Japan, the United States and allied
troops were assisted by the Viet-Minh
(founded in 1941) and by other
nationalist and other groups, at the
head of which was Ho-Chi Minh. The
Viet-Minh proclamation of the time
referred to the “defence of democratic
principles by the United States, the
U.S.S.R., Britain and China” and asked
the Great Powers to “proclaim that
after Japanese forces had been over-
thrown, the Indo-Chinese people will
receive full autonomy”.

After World War II, a provisional
Government, of which five out of the
fifteen members were communists and
which was supported by moderate
nationalists, Catholics and others, was'
established. Ho-Chi Minh was elected
the President of the “Democratic Re-
public of Viet-Nam” which was pro-
claimed in September 1945 and was
recognised by the then Government of
China. On March 6th, 1946, France,
which had now returned to Indo-China
after the war, signed an agreement
with Ho-Chi Minh, recognising the
Democratic Republic of Viet-Nam “as
a free State with its own Government,
Parliament, Army and Finance and
forming part of the Indo-Chinese
Federation and the French Union".
This arrangement, however, did not last
long. Conflict between Ho-Chi Minh’s
Republic and the French Empire began
in 1947 and has continued ever since.
In June 1948, the French signed an
agreement with Bao Dai, the former
Emperor of Annam, and made him the
head of Viet-Nam which they recognis-
ed as an Associate State within the
French Union. Similar agreements
were made by the French with the two
other States of Indo-China, the king-
doms of Laos and Cambodia.
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At this stage, the conflict in Indo-
China begins to assume its present
and most ominous aspect of being a
reflection of the conflicts between the
two power blocs. Material aid and
equipment given to France by the Unit-
ed States became available to the
French for the war in Indo-China. The
Viet-Minh, on the other hand, although
still maintaining that the war was one
against French colonialism, it is report-
ed, received supplies from the People's
Republic of China, whose Government
continued the recognition accorded to
the “Democratic Republic of Viet-
Nam” (Viet-Minh) by its predecessor.

Intervention followed intervention
.and the ferocity of war increased.
Negotiations became increasingly diffi-
cult and abortive, It is in this back-
ground that the developments of recent
months have taken place.

The first of these developments is
the decision of the Berlin Powers to
have this problem considered by the
Geneva Conference. We welcomed this
conference and expressed our hope
that it would lead to peace in Indo-
China. We saw in it the decision to
pursue the path of negotiation for a
settlement. I ventured to make an
appeal at the time for a cease-fire in
Indo-China in a statement made in
this House, which was unanimously
welcomed by the House.

While the decision about the Geneva
Conference was a welcome develop-
ment, it was soon followed by others
which caused us concern and forebod-
ings. Among these were:

(1) the repeated references to
instant and massive retaliation, to pos-
sible attacks on the Chinese mainland
and statements about extending the
scope and intensity of hostilities in
Indo-China;

(2) an invitation to the Western
countries, to the ANZUS powers, and
to some Asian States to join in united
and collective action in South-East
Asia. This has been preceded by state-
ments, which came near to assuming
protection, or declaring a kind of
Monroe Doctrine, unilaterally, over the
countries of South-East Asia.
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There were thus indications of im-
pending direct intervention in Indo-
China and the internationalisation of
the war and its extension and
intensification.

The Government of India deeply
regret and are much concerned that a
conference of such momentous.
character, obviously called together be-
cause negotiation was considered botix
feasible and necessary, should be pre-
ceded by a proclamation of what
amounts to lack of faith in it, and of
alternatives involving threats of sanc-
tions. Negotiations are handicapped,
they start ill and they make chequered
progress, if any at all, with duress,
threats, slights and proclamations of
lack of faith preceding them.

Another element which must again
increase our misgivings, is the. step-
ping up of the tempo of war and the
accentuation of supplies in Indo-China.
Accentuated supplies have obviously
come to the aid of the Viet-Minh which,
it is alleged, enables them to mount
great offensives calculated to secure
military victories to condition the
forthcoming conference to their ad-
vantage. To the French Viet-Nam side,
United States aid has been stepped up
and assurances of further aid have
been made.

To us in India, these developments
are of grave concern and of grievous
significance. Their implications impinge
on the newly-won and cherished inde-
pendence of Asian countries.

The maintenance of independence
and sovereignty of Asian countries as
well as the end of colonial and foreign
rule is essential to the prosperity of
Asian peoples as wel] as for the peace
of the world.

We do not seek any special role in
Asia nor do we champion any narrow
and sectional Asian regionalism. We
only seek to keep for ourselves and the
adherence of others, particularly our
neighbours, to a peace area and to a
policy of non-alignment and non-com-
mitment to world tensions and wars.
This, we believe, is essential to us for
our vwn sake and can alone enable us
to make our contribution to lowering
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world tensions, to furthering disarma-
ment gnd to v_vorld peace.

The present developments, however,
cast a deep shadow on our hopes; they
impinge on our basic policies and they
seek to contain us in alignments. Y

Peace to us is not just a fervent
hope; it is an emergent necessity.

Indo-China is an Asian country and
a proximate area. Despite her heavy
sacrifices, the conflict finds her enmesh-
ed in intervention and the prospect
of her freedom jeopardised. The crisis
in respect of Indo-China therefore
moves us deeply and calis from us our
best thoughts and efforts to avert the
trends of this conflict towards its ex-
tension and intensification, and to pro-
mote the trends that might lead to a
settlerent.

The Government of India feel con-
vinced that despite all their differences
of outlook, their deep-seated suspi-
cions and their antagonistic claims,
the great statesmen assembling at
Geneva and their peoples have a com-
mon objective, the averting of the tide
of war. In their earnest desire to
assist to resolve some of the difficulties
and deadlocks and to bring about a
peaceful settlement, they venture o
make the following suggestions:

(1) A climate of peace and negotia-
tion has to be promoted and the suspi-
cion and the atmosphere of threats
that prevail, sought to be dissipated.
To this end, the Government of India
appeal to all concerned, to desist from
threats, and to the combatants to re-

frain from stepping up the tempo of
war.

(2) A cease-fire. To bring this about,
the Government of India propose:

(a) that the item of a “cease-fire” be
given priority on the Indo-China Con-
ference agenda;

(b) a cease-fire groups consisting of
the actual belligerents, viz., France and
her three Associated States and Viet-
Minh.
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(3) Independence. The conference
should decide and proclaim that it is
essential to the solution of the conflict
that the complete independence of
Indo-China, that is, the termination of
French sovereignty, should be placed
beyond all doubt by an unequivocal
commitment by the Government of
France.

(4) Direct negotiations between the
parties immediately and principally
concerned should be initiated by the
conference. Instead of seeking to
hammer out settlements themselves,
the conference should request the
parties principally concerned to enter
into direct negotiations and give them
all assistance to this end. Such direct
negotiations would assist in keeping
the Indo-China question limited to the
issues which concern and involve Indo-
China directly. These parties would
be the same as would constitute the
cease-fire group.

(5) Non-intervention. A solemn
agreement on non-intervention denving
aid, direct or indirect, with troops or
war material to the combatants or for
the purposes of war, to which the
United States, the U.S.S.R., the United
Kingdom and China shall be primary
parties, should be brought about by the
conference. The United Nations, to
which the decision of the conference
shall be reported, shall be requested to
formulate a convention of non-inter-
vention in Indo-China embodying the
aforesaid agreement and including the
provisions for its enforcement under
United Nations auspices. Other States
should be invited by the United
Nations to adhere to this con-
vention of non-intervention.

(6) The United Nations should be
informed of the progress of the rcn-
ference. Its good offices for purposes
of conciliation under the appropriate
Articles of the Charter, and not for
invoking sanctions, should be sought.

The Government of India make these
proposals in all humility and with the
earnest desire and hope that they will
engage the attention of the conference
as a whole and each of the parties
concerned. They consider the steps
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they have proposed to be both practi-
cable and capable of immediate imple-
mentation.

The alternative is grim. Is it not
time for all of us, particularly those
who today are at the helm of world
affairs, on one side or the other, in the
words of His Holiness the Pope, which
I feel cannot be improved upon, tn
“perceive that peace cannot consist in
an exasperating and costly relation-
ship of mutual terror”?

DELIVERY OF BOOKS (PUBLIC
LIBRARIES) BILL

The Parliamentary Secretary to the
Minister of Education (Dr. M. M. Das):
Mr. Speaker, with your permission, I,
on behalf of the hon. Minister of Edu-
cation, beg to move:

“That the Bill to provide for
delivery of books to the National
Library and other public libraries,
be taken into consideration.”

Sir. this is a very small and simple,
non-controversial, but at the . same
time a highly commendable measure,
and I am confident that this small
measure will receive the blessings of
the House in no time. It will, I am
sure, receive the unanimous and vocal
support of every section of this House.
Sir, the object of this Bill, as has been
explained in the Statement of Objects
and Reasons, is to secure free of cost
four copies of all publications that are
brought out in this country to build up
the National Library in Calcutta and
other libraries which will be specified
at a later date by the Government of
India by notification in the Official
Gazette. The importance and necessity
of building up well-developed libraries
in the country cannot be over-
emphasised. It has been the policy of
this Government to do everything in
their power to develop and estaktlish
libraries in this country. The develop-
ment and improvement of library
service in this country
has occupied a very important place
in the Five Year plan of the Education
Ministry of the Central Government.
According to the Constitution,
establishment and maintenance of
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libraries come under the ambit of the
States Government's activities. So far
as the Central Government are con-
cerned, they have prepared schemes
and invited the attention of the State
Governments to those schemes. They
bave asked the State Governmen:is tc
implement those schemes and have
offered liberal financial assistance for
their implementation. The activities
of the Central Governmen: are not
confined to preparation of schemes and
giving grants to State Governmenis
alone. The Central Government would
like to see that in four different parts
of the country, four well-developed
public libraries spring up, come into
existence. One is already in existence
—the National Library in Calcutta; the
next one—the Central National Library
in Delhi, will come into existence in
the near future. Regarding the ither
two remaining libraries, although no
final decision has been taken regarding
their location and character. we enter-
tain high hopes that they will also
come into existence in the near fulure
It is necessary as well as highly desir-
able that all these four libraries should
get free copies—I mean copies free of
cost—of every publication that is
brought out in this country. The pro-
visions of this Bill, which is a very
small measure and which is before this
House, impose a statutory obligation
upon all the publishers in this country
to supply, to send at their own ex-
pense, free of cost, four copies of their
publications, one to each of these lib-
raries. ’

There is already in existence a legis-
lation “The Press and Registration of
Books Act of 1867" which provides for
sending two copies of all publications
for the use of the Central Government
but for these two copies, the Central
Government have to issue executive
directives. It has been thought ex-
pedient not to complicate matters with
the State Governments by making an
amendment to the existing legislation
to that effect. So, the present Bill has
been brought before the House.

At the present stage of the Bill, I
do not propose to take any more time
of the House; but before I resume my
seat I beg to draw the attention of the
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House to one important point. After
this Bill was introduced in December
last, it has come to our notice that the
proposed legislation will not bind the
Central Government and the State
Governments to send copies of their
publications to these four libraries. In
order to bring the State Governments
as well as the Central Government
within the ambit of this legislation we
have given notice of an amendment
and I propose to move that amendment
when the clause by clause discussion
will be taken up. Sir, I move.

Mr. Speaker: Motion moved:

“That the Bill to provide for
delivery of books to the National
Library and other public libraries,
be taken into consideration.”

The Business Advisory Committee has
allotted a maximum limit of »ne hour
for this Bill. Hon. Members will re-
member that and then proceed with
the discussion.

Shri S§. S. More (Sholapur): May I
seek some clarification? The Parlia-
mentary Secretary who has piloted
this Bill has referred to the constitu-
tional provision. I may bring to your
notice that wunder the Seventh
Schedule, List 2 which is the State List,
Item 12, Libraries etc., it appears to
ine and I am subject to correction, are
entirely under the exclusive control of
the States. I have tried to =can the
Union List and I do not find any cor-
respohding entry. In Item 12 of this
List, that is List 2, it might be inter-
preted as ancient and historical monu-
ments and records other than those
declared by Parliament by law to be
of national importance but this subse-
quent clause ‘other than thosg declar-
ed by Parliament...” refers only to
ancient and historical monuments and
not to libraries, museums and other
similar institutions controlled or fin-
anced by the State and then the subse-
quent clause follows and therefore, my
submission is that this subsequent
right for the Parliament to declare any
particular ancient or historical monu-
ment to be of national importance is
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confined to ancient monuments alone.
So, are we permitted to refer to a
matter and legislate about a matter
which is entirely within the jurjsdic-
tion of the States?

I want to make some other com-
ments on the merits of this Bill; if
you will permit me, I shall proceed.

Mr. Speakers Let us first decide the
point that he has raised. I think the
hon. Law Minister will explain, but it
seems to me that it is not a Bill 10
control libraries of any States. It is
a Bill to control or ask the publishers
to supply certain copies {o the
libraries. So, it is not a Bill, to my
mind at least, which compels or secks
to interfere with the administration of
libraries in the States. However, the
Law Minister will be able to say more
definitely.

The Minister of Law and Minority
Affairs (Shri Biswas): Mr. Speaker, I
do not think there is any substance in
the point raised by my hon. friend, Mr.
More.

Shri S. S. More: A little louder
please.

Mr. Speaker: Order, order. 1f the
hon. Law Minister looks to the Chair
and addresses, the sound would be car-
ried better.

Shri Biswas: I will raise my voice
too. As I understand the matter,
there is not much substance in the
point raised by my hon. friend, Mr.
More. As you were pleased to observe
yourself the Bill really imposes an obli-
gation on publishers of books in India
to supply free copies, not exceeding
four in number, to certain libraries. Tt
is not a measure dealing with libraries
as such.

Apart fiomr that, even taking the
view that this is a law concerning
libraries, the National Library is al-
ready an institution regarding which
an item flgures in List 1. If you refer
to Item 62, you will find ‘The institu-
tions known at the commencement of
the Constitution as the National
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Library, the Indian Museum and sc¢
on', and then it says ‘any other like
institution financed by the Guvern-
ment of India wholly or in part and
declared by Parliament by law to be
an institution of national importance.’
When the time comes to issue a noti-
fication specifying the other libraries,
then if any of them fulfils this condi-
tion—that it is “an institution finane=
ed by the Government of India wholly

Shri S. S. More: What is the article?

Shri Biswas: Item 62, List I. You
_ will find that National Library is men-
tioned specifically, and then there is
“any other like institution financed by
the Government of India wholly or in
part and declared by Parliament by
law to be an institution of
national importance.” This Bill does
not mention the other three libraries,
which will have to be declared to be
“institutions of national importance”,
but at the time the notification is issu-
ed, if the libraries are financed wholly
or in part by the Government of India,
a law may have to be introduced here
which will declare such libraries to be
of national importance, and then the
objection raised by my hon. friend
will not apply, because that will
specifically bring them within 1he
words of entry 62.

Mr. Speaker: I think it is quite all
right. I might remind hon. Members
that fifteen minutes have been taken
and I wish to be clear as to the time
limit. There are certain amendments
to rertain clauses. If it is desired that
the amendments should be discussed
more tnoroughly, then more lime will
have to be left to the amendments.
Will it do that by 9 o'clock we put the
consideration motion to the House and
then in the remaining half an hour, we
take up the amendments?

Some Hon. Members: Yes.

Shri K. K. Basu (Diamond Harbour):
That will be too short. ‘Half an hour
may be allowed. Or twenty-five minutes
for the consideration and twenty
minutes for the amendment stage may
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be given, because the consideration is
more important.

Mr. Speaker: I am prepared to allot
all the forty-five minutes to the con-
sideration if the House so likes.

Shri K. E. Basu: Twenty-five minutes
will be all right.

Mr. Speaker: So we shall go on till
ten minutes past nine. Mr. More: Let

him be short now.

Shri S. S. More: The real and im-
portant question is the principle, and
1 very seriously oppose the principle
on which the Bill has been conceived
and put forth in this House. You are
already aware that the publishers’ in-
dustry in this country, which thrives
on the labours of writers, is not in a-
very good condition. I quite realise
that all our libraries must be sub-
stantially equipped with all the books
that are available. But should it be
done at the cost of the poor publishers,
many of whom are running the indus-
try at a loss to themselves? This is
like robbing Peter to pay Paul, and I
am surprised, if not pained, at Gov-

- ernment ushering this sort of measure.

If we follow this analogy there may be
a day when, in order to equip our hos-
pitals with proper instruments, all
those who wmanufacture suen 1nstru-
ments shall have to supply them to
each of the hospitals in this country.
Of course, it will be to the advantage
of the country itseif, but it will be at
the cost of the manufacturers who pro-
duce all these instruments. Realising
that my time is very short, I very
stoutly oppose this measure on the
principle itself, and I feel that it will
be doing the greatest harm to the
publishers’ industry which has not
yet been able to find its own feet.

The Prime Minister (Shri Jawahar-
1al Nehru): I am really surprised at the
argument advanced by the hon. Mem-
ber opposite. Evidently he is not
aware of the international practice in
this, and evidently he has not thought
that the only way to encourage book-
sellers and publishers is to give publi-
city to the books and not, as is the
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habit in India, to sit tight and expect
things to happen. We have to build up
National Libraries, and the only way
to build them up is to have some such
arrangement with publishers and
others. Normally speaking, a main
library, may be one or possibly more
but mainly one, keeps every printed
document that appears, like the British
Museum. May be fifty per cent. of the
papers that they keep are not worth
while, but they keep them for histori-
cal record. They have got over the
past hundred years every pamphlet
and paper published. The other
libraries in the United Kingdom like
Oxford, Cambridge, Edinburgh and
Dublin too (of course Dublin is in an-
other independent country) have also
the right to keep these, but they did
not exercise the right. They only
exercised the right in the case of what
they considered to be suitable books;
they did not keep every pamphlet and
every paper. But Oxford, Cambridge
and Edinburgh have the right to send
for such books, more serious and worth
while books. That is how they built
up the Bodleian Library, the University
Library in Cambridge, and the Edin-
burgh Library—which from the
national point of view is of great value.
There is no other way of bhuilding
them up, unless there is some kind of
legislation. And so far as the publi-
shers are concerned, in the final analy-
sis it is of great advantage to them
to get this kind of publicity. We want
to build up libraries all over India, not
only these National Libraries. The
National Libraries become a kind of
local point and centre of the other
libraries that might be built up. Any
good or semi-popular book that is issu-
ed in any of the European countries is
likely to have a fairly large demand
even from the libraries themselves,
apart from the individuals, because
there are thousands of libraries which
take books like that.

So I submit that this very simple
Bill that has been put forward before
this House is quite essential, and it
is in the interest not only of i{he nation
but of the publishers and the authors
themselues.
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Shri Ramachandra Reddi (Nellore)-
I have got only a few words to say on
this. It is said in the definition clause
that every volume in any language
should be submitted to these four
Libraries. I do think that there is so
much_of literature that is published in
India which probably amounts to a
trash and which does not deserve to
be placed in any National Library. For
instance, we have got infant standard
and primary standard books which
may not be required in a Nationai
Library. On the other hand, if it is
possible for the Government to frame
the rules or by an amendment of the
Bill itself, to say that lists published
by each publisher should be submitted
to the Librarians of the respective
Libraries, that will be better. Anc
then they can select such volumes that
they feel will be useful or necessary
for such Libraries. Otherwise the
number of volumes that will reach these
Libraries will be so many that it may
nwt be possible for these wuibraries to
keep them or to preserve them.

Another point is that when these
publications have to be sent at their
own tost by the publishers to these
several Libraries, it may cause them
unnecessary expenditure. If postal
concessions in this respect are given to
the publishers, it will be very helpful
from their point of view.

I therefore suggest that the Bill
might be so amended or when framing
the rules under clause 7 such stipula-
tions might be so made as to secure
all the books which are really useful
for the Libraries and eschew some of
the publications which are after sll
not so useful.
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Shri Bansal (Jhajjar-Rewari): Sir, I
rise to support the principle of this
Bill. I would not have liked to inter-
vene, but for a few remarks made by
my hon. friend Mr. More. He gave
the analogy of manufactures, whether
they will be asked to supply their pro-
ducts to all the hospitals if they were
manufacturing surgical goods. I can
say that, if the manufacturers are ask-
ed to submit one or two numbers of
their products to one central museum
they will be very happy to do so. In
fact, that will the best source of their
advertisement, and the analogy, there-
fore, does not apply at all

After having said this I want to give
one small suggestion. That is in clause.
4 where it is mentioned that the
librarian or the officer in charge will
give a receipt to the publisher. In as
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[Shri Bansal]

much as these books are inade avail-
able as gifts, I would like a few words
to be added here saying, that the books
will be acknowledged with thanks. If
these words are adced at the end of
the clause, I think 1t will make this
Bill more graceful in as much as these
books are given as gifts to the public
libraries.

. Lanka Sundaram (Vishakha-
ﬁ;::am): Sir, I regret to say thai the
opposition to the principle of this Bill
is not well grounded. Knowing some-
thing of the publishing trade and hav-
ing also written books of some sort, I
would like to say two or three things
.abcut this Bill

In the first place, my objection to
the Bill is that the names of all the
four libraries are not mentioned. Even
now it will not be too late for the
Government to mention the names bf

the libraries—three more in addition’

to the National Library at Calcutta.

The second point I would like to
-make is this, with regard to books in
regional languages. Even as my hon.
friend said just now, books of the pri-
mary classes and secondary classes in
schools need not be sent to one Nation-
is the Library of Parliament here; then
there are the libraries at Bombay
cated in different parts of the country,
the regional books of ordinary inter-
est—schools books and so on—can be
kept in the regions concerned, so that
one centre may not be loaded with all
sorts of books.

The argument of Mr. More about
cost, is not valid to my mind. Every
publisher and every writer of books
supplies free any number of copies for
review purposes; and reviews are
good, bad and indifferent. I ean speak
from my own experience—I have also
written some books—not less than
fifty to sixty copies go for review. An
additional four copies is not a burden
either to the publisher or to the
author.

I consider that this Bill is extreme-
ly necessary, and if the three other
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libraries are named, and if my sug-
gestion for dividing the books of lesser
merit into various zones or regions
and keeping only one National Library
where all books are maintained, I
think that will be a great service to
the country. I support this Bill.

9 am.

Shri Jawaharlal Nehru: Sir, in view
of what Dr. Lanka Sundaram has said,
that the names of other Libraries
should also be mentioned, I may state
that the intention is that apart from
the National Library at Calcutta, there
is the Library of Parliament here;
then there are the libraries at Bombay
and Madras. The names of the four
centres are these. In regard to his
other suggestion, if the hon. Member
will see the last clause, Government
is given power to make rules, so that
rules can be framed as to the distri-
bution of books as he has said. The
suggestion is very good, but the idea
is that it will be considered in that
sense.

Shri Raghavachari (Penukonda):
Sir, I wish to make two observations
on this Bill. This Bill seems to be bas-
ed upon the presumption that every
little thing that is printed will_have
to be preserved. If that is the prinei-
ple and presumption, it is very danger-
ous, because in the new-found free-
dom, all sorts of pamphlets; even
election pamphlets, abusive pamphlets
and all sorts of things are being manu-
factured every day, and the definition
of the word ‘book’ includes pamphlet.
If I take it into my mind to abuse
my neighbour and issue an abusive
pamphlet, it will also find a place in
the National Library.

Dr. Lanka Sundaram: Only priced
publications.

Shri Raghavachari: There is no
such word there. Therefore, Sir, this
presumption that every little thing
printed is worth Preserving is a thing
which is likely to cause embarrass-
ment to provide accommodation for
all kinds of things. That is one thing.

-



5505 Delivery of Books

The other thing is that when every-
body is expected to do a thing ur.'.der
the law, or in default undergo punish-
ment, it is likely to involve an amount
of examination as to which of the pro-
secutions should be started.

These are the two things I have
to say. No doubt, when a legislation
has to be passed asfing everyone to
submit what they publish, it m.ust
really be anything worth preserving.
That one little thing must be borne
in mind as otherwise it will lead to
these anomalies.

pr. M. M. Das: Sir, I am highly
grateful to the hon. Members who
have taken part in this debate and
expressed their views upon this very
small measure. Although there has
been some criticism levelled against
some small procedural matters relat-
ing to the provisions of this Bill, 1
think I can say without any fear of
contradiction that this Bill has receiv-
ed the blessings of this House. In so
far as the principle is concerned, every
one of the hon. Members except our
hon. friend Mr. More has supproted
this Bill.

Now, I propose to take the criticism

. or, rather opinions, that have been ex-
pressed by our friends here, and try
10 explain the Covernment’s view-
point regarding those matters. My
hon. friend Mr. Reddi has given a
very valuable suggestion. He said, that
if all the publications that are brought
out in this country are collected in
every library, there will be difficulty
in space, and there may not be any
Teal need for collecting all the publi-
cations in each one of these libraries.
We quite agree to what he has said.
Government has considered this part
of the matter and they have come to
the conclusion that under the rule
making power of the Government
rules will be framed in such a man-
ner that all these publications will
come to one of these libraries—most
probably, it will be the Calcutta Nation-
al Library. These will be kept there

and the rest of the libraries will get only

those publications which are worth
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having; no trash will come to these
three libraries. My hon. friend Shri
Bansal has proposed that two words
may be added to the word ‘receipt’.
We quite agree. After all, nobody
can deny the statutory obligation that
has been put by this statue. We may
give the publisher our thanks or not,
but the obligation is there,

Dr. Lanka Sundaram has raised
several points. He has said that all the
four libraries have not been mention-
ed. The Prime Minister has already
explained the position. In my speech,
I also have said something about
this matter. One of the libraries
is already existing: the National Lib-
rary in Calcutta. Another is going to
be established in Delhi. The loecation
of the two others, as the Prime Minis-
ter has said, will be considered and
decided. Dr.Lanka Sundaram has stat-
ed that the books in the regional
languages should be sent only to the
regional libraries, if I have understood
him correctly. These libraries are only
four in number and they will be fore-
most libraries of this country. It is
not an ordinary lending library; but it
will be intended mainly for research
scholars, Suppose in Calcutta there
are a large number of Hindi speaking
friends and they want to study these
pooks, they must be given proper faci-
lities. Similarly in Bombay, there may
be Bengali speaking people who may
want to study Bengali books. I do not
think that this part of his argument
has any cogency.

The hon. Member Shri Raghavachari
said that the collection of all publi-
cations including election literature
and pamphiets is not necessary. I think
there is nrecessity even for the elec-
tion manifestoes and election litera-
ture to be preserved in some parts of
the country, for historical reasons.
They may not be of any interest to us
after the election is over. But, they
may- be of great interest to the future
generations. I think I have met or at
least explained the view of the Gov-
ernment on some of the points raised
by the hon. Members.
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Mr. Speaker: The question is:

“That the Bill to provide for
delivery of books to the National
Library and other public libraries,
be taken into consideration.”

The motion was adopted.

Mr. Speaker: We will now take the
Bill clause by clause.

Clause 2.—-(Definitions)

Shri N. B. Chowdhury (Ghatal): I
want a clarification with regard to the
word lithographed: whether it would
include cyclostyled matter. We sup-
port the idea of having copies of books
in the Libraries but we do not think
that it is necessary to have every
cyclostyled matter also. I want to
know whether the word ‘lithographed’
includes only printed things such as is
done with the Urdu script or it in-
cludes cyclostyled matter also.

Mr. Speaker: I think the Law Minis-
ter will explain, or will he do it?

Dr. M. M. Das: There are two Acts
which relate to the printing press and
publications in this country. One is
the Indian Copyright Act of 1914 and
the other is the Press and Registration
Act of 1867. In both these Acts, the
word ‘lithographed’ is there. This
word has a special significance in
these Acts. Moreover, it is necessary
because Urdu script is printed through
this method.

Shri N. B. Chowdhury: I have refer-
red to that.

Mr. Speaker: His question is whe-
ther cyclostyled matter will be in-
cluded?

Dr. M. M. Das: No; it will mot be
included.

Shri N. B. Chowdhury: I do not pro-
pose to move that amendment.

Mr. Speaker: Shri D. C. Sharma:
not present.
The question fs: .
“That clause 2 stand part of the
BilL”
The motion was adopted.
Clause 2 was added to the Bill.
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Clause 3.—-(Delivery of books to
public libraries).

Mr. Speaker: Clause 3.

S!u-i 8. §. More: May I seek a little
clarification about this clause?

Mr. Speaker! Which clause?
Shri S. S. More: Clause 3.

Mr, Speaker: Let me first dispose of
the amendment.

Shri Kirolikar (Durg): I beg to

move:
In page 1 line 23—

Omit  “notwithstanding any
agreement to the contrary.”

In my opinion, there is no necessity
for these words. Because, as the-
clause stands, in spite of any agree-
ment, e will have to supply the
books.

Mr. Speaker: He wants to have a
clarification as to whether these words:
are necessary.

Dr. M. M. Das: These words are
essential to make the clause effective.
If these words are withdrawn, it will
make the whole clause infructuous
and defeat the very purpose of the
Bill. The implication of the amend-
ment is this. If the publisher enters
into an agreement with the author
that no copy would be distributed' free
to anybody, thgt would be valid and
we will not be able to procure any
book from them. The acceptance of
this amendment would defeat the very
purpose of the Bill.

Mr. Speaker: Does the hon. Mem-
ber press his amendment?

Shri Kirolikar: How is any agree-
ment between the publisher and the
author binding on us?

Mr. Speaker: He has not followed
the argument.

Shri K, K. Basu: What is the
amendmaent?
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Mr. Speaker: He will see the
amendment to clause 3. If these
words are not there, the result would
be this. As the®*Minister says, it
would be open to a publisher to enter
into an agreement with the author
that no copy shall be supplied free of
charge to anybody. Then, the pub-
lisher can immediately hold the agree-
ment before the Government and say,
I am helpless, I am “bound by the
agreement. Therefore, in order to
annul any such escape, these words
are necessary. That is wirat he has
explained. Does the hon. Member
press his amendment?

Shri Kirolikar: I do not press my
amendment.

Shri 8. §. More: 1 refer to the
words “publisher of every book pub-
lished in the territories to which this
Act extends”. You know that in
section 500 of the Indian Penal Code
and other law of libel, the word ‘pub-
lished’ has a technical meaning. It
does not mean printing. Will this in-
clude, as I think it ought to include,
publications which are printed outside
India but which are put on sale, that
is, published in this country: I mean
publications printed in the United
Kingdom or America, but which are
for sale here. By that, they are sup-
posed to be published in this country.
I want to know this from the Law
Minister. As I have been defeated on
the first point, I go a step further and
say that this Act must be made so
comprehensive as to include all pub-
lications which are published outside
this country, but put on for sale in
this country. Our libraries would be
enriched to that extent.

Shri Biswas: The word is “pub-
lished”, not “printed”. A book may
be printed outside India, but if it is
published in India, simply because it
is also published elsewhere that does
not exempt the publisher from the
obligation imposed on him by this Act.

Mr. Speaker: The question is:
“That clause 3 stand part of the
Bill”.
The motion was adopted.
Clause 3 was added to the Bill.

(Public Libraries) Bill 5600

Clause 4.— (Receipt for books
" delivered). .

Shri N. B. Chowdhury: Here also I
want to have some clarification with
regard to the receipt of books. It is
a very simple thing. It has been said
in this clause that the person in
charge of the library or any other
person authorised will receive the
book. It should be clear whether it
is necessary for the publisher to
deliver the book personally or it would
be enough if the book is sent by regis-
tered post. In case the book is sent
by registered post, then the postal
acknowledgment receipt should be
considered as sufficient proof of such
delivery, because some penalty has
been provided that in case such pub-
lications are not supplied within a
month, then he would be subject to
penalty. There may be delay due to
books being mislaid somewhere, due to
delay in the postal transit, and the
publisher himself may not be delaying
it. So. in such cases the publisher
should not be held responsible. So,
I want to have this clarification.

Dr. M. M. Das: It is not necessary
that the books should be handed over
to the library personally. They may
be sent by post, and the postal
acknowledgment is certainly a proof.
In addition to that, the librarian in
charge or the man authorised by the
librarian will also send to the pub-
lisher a receipt.

Mr. Speaker: Does he want to move
his Amendment?

Shri N. B. Chowdhury: No.

Mr. Speaker: The question is:

“That clause 4 stand part of the
Bill.”

The motion was adopted.

Clause 4 was added to the Bill,

Clcuses 5 and 6 were added to the Rill.
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New Clause 6A.—(-Boofs published by
Government)

Dr. M. M. Das: I beg to move:
In page 2, after line 35, insert—

“6A. Application of Act to
books published by Government.—
This Act shall also apply to books
published by or under the autho-
rity of the Government other than
books meant for official use only.”

I have already explained the reason
why we have give notice of this
Amendment. The Bill as it has been
introduced does not bind either the
Central Government or the State Gov-
ernments to send copies of their
publications to these four libraries.
So, by this Amendment we are bring-
ing the State Governments as well as
the Central Government within the
ambit of this legislation.

Shri N. B. Chowdhury: Here the
words “State Governments” do not
appear. The words are only “under
the authority of Government”.

Mr. Speaker: That includes State
Governments.

The question is:
In page 2, after line 35. insert—
“6A. Application of Act to
books published by Government.—
This Act shall also apply to books
published by or under the autho-

rity of the Government other than
books meant for official use only.”

The motion was adopted.

New clause 6A was added to the Bill.
Clause 7 was added to the Bill.
Clause 1, the Long Title and the Enact-

ing Formula were added to the Bill.

Dr. M. M. Das: I beg to move:

“That the Bill, as amended, be
passed.”

Shri N. B. Chowdhury: I wish to
say something at this stage.
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Mr, Speaker: On the third reading?
Let me put the motfon to the House.
Then he may speak. There are about
ten minutes now, and a number of
people would like to speak. If they
want to speak, I shall ration time.

Motion moved:

“That the Bill, as amended, be
passed.”

Shri N. B. Chowdhury: We welcome
the idea of having a number of public
libraries in this country. Ours is such
a vast country and we do need to have
such libraries to encourage scholar-
ship, study and research, but we must
thave assurances from the Govern-
ment that in these public libraries the
public would get sufficient opportunity
to have books, and these libraries
would be managed properly.

Some time ago we know that while
the National Library in Calcutta was
removed from the heart of the city
to some interior place a few miles
away, the reading public in the City
faced a lot of difficulty, and ultimately
because of the agitation there, an
arrangement had to be made for a
reading section at the previous place.

We also find that it ‘becomes very
difficult to have the wvaluable or im-
portant books in the library, and so,
while we are getting copies of every
publication inside the country, we also
expect that the Government would
make arrangements to have more than
one copy of the very important books
whickr are frequently used by the
public in such libraries.

Then, it has been mentioned by the
hon. Parliamentary Secretary that they
want not only these libraries but more
libraries also in this country. We need
a planned library movement in this
country. In this vast country it would
not be, sufficient to have these four
public libraries only. Afterwards the
people would demand that at least in
every State there should be a good,
magnificent library. They may not be
all such ambitious plans as these
public libraries are, but in every State
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there should be at least a large library,
and along with it there should be a
network of libraries in the rural areas
also. In our country, 80 per cent. of
the population are still illiterate, and
so, if we really want to encourage
‘scholarship, this researchh and spirit
of acquiring learning should not be
confined to the very few people who
now have the advantage of higher
education. So, if we really want to
encourage scholarship and research on
a large scale, we must consider the
broad question of a campaign for lite-
racy and if you succeed in educgting
the entire population by making pro-
vision for compulsory literacy or edu-
cation, in that case only there would
be scope for better utilisation' of such
libraries. So, on this occasion we
demand that in these public libraries
there should be adequate facilities
for the reading public. Also there
should be a planned library move-
ment and the Government should
provide sufficient money for a network
of libraries all over the country.

Shri Joachim Alva (Kanara): I
would like to support this Bill with
some kind of mental reservation for
I {feel that the Government has
brought this Bill with the cart before
the horse. Before fostering a real
library movement, we first want to
consign books into three or four
national libraries. It has been said
that the greatest revolution of the 19tk
and 20th centuries was fostered under
the shadow of the books in the British
Museum. Marxism is the essence of
French  thought, British econo-
mics and German philosophy.
Marx wrote his famous book in the
British Museum and hence Marxism
arose around the globe. It is a great
pity that quite many Indian students
have gone to the British Museum and
found out books which they could not
find in their own country or books
written by their fellow-countrymen.

This is a good beginning that we
are forming libraries. We will have
these central libraries wirere every
author shall go and put a copy of his
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book on record. I agree with hon.
Member Shri Reddy when he said that
there would be good and bad books,
and it would be difficult to separate
the wheat from the chaff. Like the
recording angel who records both the
golden and dark deeds, the library
shall have to contain both good and
bad books. It may be that good coins
may be driven out by the bad ones,
but then it would be for the future
kristorians to see the kind of books
published, especially the type of
libels that were spread in electioneer-
ing periods and every one would read
what happened in this period in the
generations to come. We need not
learn anything in the matter of
libraries; our ancestors, and our great
writers have handed down tn us great
manuscripts, which have come down
to us”through generations, centuries
And even ages. The great truths of
Hinduism, Buddhism, Jainism etc.
have been written on the leaves of
palmyra trees or other trees, and they
have lived down the ages. My own
view is that we can claim that these
immortal books or truths have even
travelled across the bookstalls and
libraries of the whale world. For in-
stance, we have The Light of Asia on
the great Buddha, the Gitanjali by
Tagore, Mahatma Gandhi's books, the
books of our own Prime Minister. or
the books of Dr. Radhsakrishnan,
which have gone round the globe. unto
the various bookstalls and libraries of
the universe.

Only yesterday, I say in the Czecho-
slovakian Cultural Exhibition, the
picture pf a travelling library. While
we talk of travelling museums, travel-
ling medical units, etc., we still have
not got travelling libraries. I think
that it is only in Baroda where the
library movement is organised at its
best. that they have got travelling
libraries. Unless we have travelling
libraries, and make available the
books even to the meanest citizen in
the country, we shall not have deve-
loped the idea of libraries at all.
What is the use of developing at the
top. it we are not build down below?
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My own plea is that fhe Education
Ministry, which finds crores of rupees
for some unprofitable schemes—and
some of us its men or Secretaries
-even go abroad to teach others, with-
-out finding time to teach our own
people—should take steps to spread
‘the library movement in the proper
maaner, so that every citizen may read
&ood books, and may also know how

to distinguish good books from bad
books.

Dr. M. M. Das: My hon. friend from
Midnapore has raised some very im-
‘portant points. He said that the
‘National Library at Calcutta has bee~
removed from the city to a few miles
distance. I would like to state that
the Library still exists within the
municipal jurisdiction of the city.
Calcutta being a big city, even though
the Library is a few miles away, it is
.still within the city limits, and not
outside the city.

He has also suggested that these
Tour libraries are not at all sufficient.
In this very House, I have replied
question after question put by hon.
Members who have shown great
interest in the library movement, and
I have stated already that the Central
Government have prepared schemes,
and these are being implemented by
the State Governments. The develop-
ment of libraries is a very important
matter and it occupies an important
place in the Five Year Plan. So, what
the hon. Member wants is being done
by Government. The policy advocated
by the hon. Member is being pursued
and implemented by Government.

Shri K. K. Basu: We want it with
greater vigour.

Dr, M. M. Das: My hon. friend from
Kanara, Shri Joachim Alva, has given
some very learned and valuable sug-
gestions. 1 hope the Government of
India will bear in mind those sugges-
tions, at the time of formulating their
policy regarding libraries.
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Mr. Speaker: The question is:

“That the Bill, as amended, be
passed.”

The motion was adopted.

HIGH COURT JUDGES (CONDITIONS
OF SERVICE) BILL

The Minister of Home Affairs and
and States (Dr. Katju): I beg to
move:*

“That the Bill to regulate cer-
tain conditions of service of the
Judges of High Courts in Part A
States be taken into considera-
tion-I'

The object of the Bill has been clearly
stated in the Statement of Objects and
Reasons.

[PanDIT THAKUR DAS BHARGAVA in the
Chair]

The  history of this matter really
begins from 1922, when orders were
passed setting out the rights of leave
and other incidental matters. Then
came the Government of India Act,
1935, when the whole matter was re-
vised, and in 1937, all these questions
were dealt with by orders dealing
with salaries, pensions, rights of
absence, leave and so on. When the
Constitution was enacted, as the House
is well aware, it was provided therein
that these will be as in the Second
Schedule, until Parliament intervened
and provided for these matters on a
certain basis.

The main object of the Bill is really,
in short, one small matter, namely,
that if a judge does not qualify him-
self for a pension, strictly according
to the rules, then the very fact that
he has served as a judge for a shorter
period should qualify him for a mini-
mum pension of Rs. 6,000 a year, or
Rs. 500 a month. The ordinary rule
has been—and it will remain so, until
Parliament passes this Bill—that there
should be a minimum service of seven

“‘Mm'e& wnh the recommendation of the President.
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years. If a judge does not serve for
a minimum period of seven years, he
does not earn any pension at all. 1
know of many cases in the past, prior
to 1950, where judges who had accept-
ed office for shorter periods of two,
three or four years, and who had to
retire on superannuation, did not earn
a single penny by way of pension.
This matter was represented to Gov-
ernment, some years back, particularly
by judges, who resigned their office in
1950 on the ground that under the
Constitution, certain restrictions were
being placed on their rights of practice
etc. It was then thought fit that if the
President employed anyone as a judge
of the High Court, and that judge was
under the Constitution debarred from
practising his legal profession in any
High Court in India  orin the Supreme
Court in India, then it is only fair and
proper that he should be entitled to
some minimum pension. So, the
change now proposed is that he should
be entitled to get a minimum pension
of Rs. 6,000 a year, or Rs. 500 a month.
Otherwise, the rules remain the same.

It may be a technmical matter, but
the rules are these. If a judge has
served for more than the minimum
period of seven years, his pension is
calculated on the basis of Rs. 5,000 a
year, to which has to be added, for
every year of service, if he is a puisne
judge, a sum of Rs. 470; that is to say,
if a judge serves for seven years, he
gets a sum of Rs. 5,000 a year, plus
Rs. 470 multiplied by seven, which
would roughly come to about Rs. 8,000.
If he serves for eight years, then his
basic pension increases to that extent.
There is some change also in regard
to the Chief Justice, and a different
rate has been introduced in favour of
the Chief Justice. Hon. Members will
be aware that formerly—and even
now,—the judges of the High Court
were not recruited merely from the
bar. Under the old regime, one-third
was from the Indian Civil Service,
one-third was from members of the
British bar, and one-third was from
Indians, the latter including members
of the Provincial Judicial Service, and
members of the Indian bar.
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Today the Indian Civil Service
having disappeaged, there is a higher
judicial service, as it is called, in the
different States. The proportion in
the different High Courts varies, but
there is everywhere a substantial
number of service judges. These
service judges start their career in the
service itself. Supposing they are
members af the Provincial Judicial
Service, then, as you are aware, they
may start as Munsifs, serve a number
of years as subordinate judges, then
as district judges and for three or
four or five years they may serve as
High Court judges. Now, they earn
a pension; for the period they serve
as Judges of the High Court, they are
entitled to different pensions. So far
as salary is concerned, it is really a
promotion. A district and sessions
judge may be getting Rs. 2,000 as a
service judge in the district. As soon
as he is appointed a judge of the
High Court, he begins to get Rs. 3,500.
Similarly with a Judge of the Indian
Civil Service. So I would like to
draw the House's attention to the fact
that the pension varies in cases of
different categories, members who are
drawn from the Indian Civil Service—
it is now a fast vanishing category—
members who are drfawn from other
services,—the Provincial Judicial
Service— and members who are
drawn from the Bar. We have to
make separate provisions for these.
So far as a service judge is concerned,
there is no question of any minimum
pension because he gets his pension
as he has been serving the State for
so many years. The question of
minimum pension only arises in res-
pect of the judges recruited from the
Bar. It may be said. ‘You may appoint
a judge for six months when he is 59
or 59} and you make him a present
of Rs. 500 a month for the rest of his
life’. That is a relevant considera-
tion, and I may inform the House
that when the President is making
appointments this factor is taken into
consideration because we are anxious
that a man who is appointed a judge
should be able to serve at least for
some Yyears, three years, four years,
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five years—may be less than seven
years—but it should not be a mere
trifle of a few months or at the out-
side one or two years. That is really
a new feature. Otherwise, it is prac-
tically a reproduction of what is the
existing practice which has served
very well and which has the sanction
of 30 years’ experience behind it.

One thing I may mention here,
namely, that there were certain extra
facilities provided—mmedical treatment
and so on—which were till now regu-
lated by rules. But those rules have
disappeared and we have thought it
fit to embody them in this Bill itself—
I refer to travelling allowances,
medical facilities and all that. From
the amendments, of which notice has
been given, a good deal of attention
seems to be concentrated on this leave
matter. I shall go into thhem further
when those amendments are discus-
sed, but I should like to draw the
attention of hon. Members to one
feature which distinguishes a High
Court judge from every other public
servant in India. That is that by a
practice introduced in this country by
the British, we have what is called
the long summer vacation—an annual
vacation. The annual vacation used
to extend to 10 weeks; I understand
that in some courts, the judges have
of their own accord reduced it to two
months—that means reduced it by ten
days. No other public servant in
India enjoys any such thing as a
summer vacation or annual vacation
on full pay. I do not grudge it; I am
only mentioning it, as to what is the
existing procedure. The judges natu-
rally say that they do highly responsi-

ble work; it requires concentrated
attention and great intellectual
effort. I read a note which was

recorded by a Chief Justice in which
he said that the judge when he started
after the wvacation, he was full of
health and vitality, but by fhe time
tre finfshed 10 months or 9% months
work, his vitality was lowWer—opro-
bably he referred to something about
calories and all that.
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Shri S. S. More (Sholapur): He is
like a Minister.

Shri A. K. Gopalan (Cannanore):
Teachers have a summer vacation.

Dr. Katju: He said that it was
absolutely necessary. I do not want
to go into that. But you cannot have
it both ways. You cannot say that
every member of the service, whether
it is the Indian Civil Service or the
Indian Administrative Service—is
entitled to one month’'s pay, he is
entitled to so much furlough and all
that sort of thing. You get your two
months and the result is that in the
matter of other kinds of leave, there
is a restriction. Secondly, there is
this basic restriction, namely, the
leave is divided. Even if you get four
months’ leave, then for the first month
you are entitled to your basic salary
of Rs. 3.500. For the second month
and the third month—if you are
eéntitled to leave—it is what is called
leave on full allowances, Rs. 2,200 and
then comes leave with half allow-
ances, Rs. 1,100 Now, some of the
amendments are intended to liberalise
the rules. I may draw the attention
of the House to this because we have
actually copied what is in the Con-
stitution itself. That has been men-
tioned, I believe, in the Statement of
Objects and Reasons also. In the
Second Schedule, Part D, the words
‘actual service' are defilned and in the
Bill the deflnition given in the Con-
stitution of ‘actual service’ has been
reproduced verbatim. This embodies
the practice which has been in vogue
for 33 years, if not more, and the
Government thought that that was the
very best guide to us; what the Con-
stitution-makers approved of was
quite good enough for them.

The rules relating to leave,
Mr. Chairman, are liberal. The judges
work hard; I know it. I am very
reluctant to say anything about judges
in Parliament because it 1s desirable
that we should not discuss them at
all, and they should occupy a pesition
of aloofness and great dignity and

-
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status. They work hard. It is said
that they work on Saturdays and
Sundays; they have to compose judg-
ments, think over cases, they hear
very elaborate arguments, difficult
and complicated, and I imagine their
minds are always occupied with those
matters. So far as sitting in courts
is concerned, I was once calculating.
I think the sittings in court—that ex-
cludes Saturdays, Sundays, religious
holidays and vacations also—are
about 175 days in the year. So I do
not think that there is any justifica-
_tien for our going out of our way for
liberalising tlre rules relating to leave
or for liberalising the rules relating
to pension either, because hon. Mem-
bers opposite and hon. Members here
will recognise that in these matters
the House is always rather severe
and strict.

Then it is said that the members of
the Bar come to the Bench and they
make great sacrifices. I think that is
correct. But there is a standing
traditien, and I imagine that that
tradition is being followed 1n India
also, that is, that every practising
member of the profession, whenever
a judgeship of the High Court is
offered to him by the Head of the
State—may be by the Sovereign in
England, by the President in the
United States or the President in
India—should think it as a matter of
patriotic duty to accept the offer, no
matter what may be the pecuniary
loss to him. The reason that is
assigned is that when the President
calls upon him, all the experience and
the learning that he hes gathered in
the King's courts or the President’s
courts are to be placed—it becomes
his duty te do se—at the disposal of
the King or the President. 1 think
that is a tradition well understood.

So far as salaries are concerned,
that is a matter for Parliament, and
I do not think tirat in India. at pre-
gent; the salary of Rs. 3,500 can be
cailed a negligible salary, nor is it a
salary which is not in keeping with,
or in eonsenance with the emelu-
ments of the prefession. I am not
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talking now of big cities like Calcutta,
Bombay and Madras, and I do not
know—I am ignorant—of what is
obtaining there, but in the rest of
India, lawyers have been reconciling
themselves to the altered circum-
stances, and withh the disappearance
of the zamindari and all sorts of
things, I think the opportunities for
making vast incomes will disappear.
I need not say anything more. I move.

Shri K. K. Basu (Diamond Har-
bour): On a point for -clarification.
The hon. Minister has said that there
are a number of judges who had
served fer a certain period but that
they could not earn the minimum
pension. Can he give an idea as to
the number of such judges?

The second point is: the hon. Minis-
ter said that for one month, the
judges would get full pay. Under

-the Constitution, it is Rs. 3,500. We

know those judges whe had served
prior to the Constitution were given
the old scale of Rs. 4,600 per mensem.
I wwant to know whether this one
month’s full pay is at Rs. 4,000 or

Rs. 3,500.

The third point is about the medi-
cal facilities. I do not know of other
parts of India, but so far as Calcutta
High Court is concerned, certain kinds of
treatment were allowed for the judges
and their families. I do not know
under which provision it is given. So
far as Calcutta High Court is con-
cerned, such concessions were not
given to the Indian Judges. I do not
know about the service judges.

Dr. EKatju: The hon. Member is
aware that so far as this distinction
between Rs. 4,000 and 3,500 is con-
cerned, that very article—article 221
of the Constitution—guarantees that
all rights and privileges including the
rates of salary, leave, pension, etr.,
will continue. Therefore, any judge
who was appointed prior to the com-
ing of the Constitution will get
Rs. 4,000. Any judge who was ap-
pointed afterwards will start on
Rs. 3,500. .
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As to the number of judges, really
I am at a loss to know how many
continued to serve. It may be very
few. I know of one who resigned.

Shri K. K. Basu: He could bhave
easily earned his minimum pension.
He did not resign.

Dr. Katju: I really do not know
how many continued to serve and how
many will benefit, but the number
will not be very large. I think it
may be three or four only.

So far as medical facilities are con-
cerned, I could not grasp the real
significance of the observation. If a
member of the Bar is appointed as a
judge, then, along with the service
judges, he becomes entitled to the
medical facilities provided for every
judge.

Shri K. K. Basu: You said that
these medical facilities were provided
under the existing conditions, but my
point is, so far as I know, in Calcutta
High Court, the judges who come
from the Bar are never provided such
medical facilities as you contemplate.
That is the exact position. You said:
“In continuation of the existing
system”.

Dr. Katju: I was told that there
have been rules made by the Secre-
tary of State which provided for these
facilities, and now we want to put
them into shape.

The Minister of Law and Minority
Affairs (Shri Biswas): Such facilities
were allowed to judges who were
serving before the Constitution came
into being and before independence.
But, as a matter of fact, I may say—
I am subject to correction—the Indian
judges never availed themselves of
those facilities.

Dr. Katju: I was going to say this
For. instance, in Calcutta there may
be about 5,000 doctors and you may
have your own beloved physician in
whom you place your trust and con-
fidence and a judge over there may
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have his familiar doctor in the Medi-
cal College Hospital. I will have my
own doctor, A, B or C. These are in-
dividual preferences. I have nothing
to do with that. Here is the Law
Minister and he knows all about it!

Mr. Chairman: Motion moved:

“That the Bill to regulate cer-
tain conditions of service of the
Judges of High Courts in Part A
States, be taken into considera- _
tion.”

Shri BSatyendra Narayan Sinha
(Gaya West): This is a small measure,
as the hron. Home Minister has said,
intended to lay down the conditions
of service of the High Court judges.
The conditions are more or less the
same as were before the Constitution
came into being. But one welcome
change has been included in this Bill,
and that is. that a non-service judge
will be entitled to a minimum pension
of Rs. 6,000 ']',)er annum even if he is
not able to complete seven years of
service on the Bench. In the State-
ment of Objects and Reasons, it is
stated that this is considered neces-
sary mainly because of article 220 of
the Constitution barring practice after
retirement, a provision which adver-
sely affects the recruitment of desi-
rable candidates, who would not be
able to put in the minimum seven
years on attaining the age of 60 to
qualify for pension. I welcome this
provision which will facllitate the
appointment of persons with long-
standing at the Bar and who are of
sufficiently advanced age, even if they
would not have seven years in front
of them to complete the age of 80
before they retire. I also share the
anxiety of the Government to attract
the best men to the Bench. But 1
would bring to the notice of the
Home Minister that there is a grow-
ing feeling among many people who
are interested in the administration
of justice that whatever may be the
conditions of service, we are not able
to attract the best men to the Bench.
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No less a person than Shri Chandra-
sekhara Aiyar, who himself is an ex-
judge of the Supreme Court, the other
day expressed the view that the
mounting arrears in the High Courts
are due not to the lengthiness of the
counsel's arguments but to the in-
capacity of the judges....

Shri 8, 8. More: Shortness of pay.

Shri Satyendra Narayan Sinha:......
to make up their minds. He has
gone on to say that while the abler
ones are able to make up their minds
easily, the less competent opes wobble
aud vacillate and are not able to
decide quickly important legal ques-
tions and that is the reason why there
are delays in disposal of cases. This
is a very serious comment on the type
of judges recruited after 1950. And,
if there is some truth in what
Mr. Chandrasekhara Iyer himself has
said, it is something which should be
taken note of by the Government.

I feel that the High Court Judges
should be provided with such pay and
prospects that they may not suffer
from a sense of loss wihile looking
back at their colleagues at the Bar.
At present the leading counsels at the
Bar are able to make far more money
than what a judge ordinarily gets,
even though the salaries paid to our
judges compare favourably with those
paid for similar officers in Canada,
South Africa and Australia. All the
same we have got to consider whether
the pay and prospects alone deter-
mine the type of judges that we are
getting. How are we to attract the
best talents to the Bench? Does the
remedy lie elsewhere? Incidentally,
1 feel, and it becomes pertinent also,
that we should examine the question
of the method of appointment and
recruitment. As far as I think, the
method of recruitment also deter-
mines the type and character of the
judges. The framers of the Consti-
tution were anxious to see that the
judges are kept free from executive
interference. That is why they in-
corporated a provision vesting the
power of appointment in the Presi-
dent, and laild down th& procedure
that the President will consult the
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Chief Justice of India and the Gover-
nor of the State, and, in the case of
the appointment of a puisne judge of
a High Court, the Chief Justice of the
concerned High Court. But, what is
the position in actual practice? In
actual practice, the President is
advised and guided by the Home
Ministry and the Governor, by the
State Government. And, the result
is that many other considertions, other
than merit and integrity of the candi-
dates, come into play in the matter
of nominations. I am told that the
State Governments, in many cases, re-
commend only one name for appoint-
ment, and in one case even when the
President had returned the recom-
mendation and fresh proposals had
been called for, the State Govern-
ment persisted in recommending the
same name over and over again.
When the judges are appointed, vir-
tually they become the nominees of
the State Government and what was
in the view of the framers of the Con-
stitution is, I am sorry to say, being
defeated in actual practicee The
judges, instead of remaining indepen-
dent of executive interference, are
virtually the nominees of the State
Governments.

Mr. Chandrasekhara Iyer has also
commented upon the method of ap-
pointment. And, I agree with him
when he says that the appointment
of judges should be kept out of the
hands of the State Governments or of
the Home Ministry. Actually, it has
been suggested, and I also agree, that
in the matter of appointment, the
President should be guided by the
advice of the Chief Justice of India
and the Chief Justice of the High
Court, whenever the appointment of
a puisne judge is concerned. The
Government should act merely as a
post office and should not have an
effective voice in the matter of selec-
tion. Otherwise, the checks and
balances provided in the Constitution
would be reduced to a mere farce. The
situation that confronts the country
aad the Government today is one
which cannot be viewed with equani
mity and approbation as being, in the



§617 High Court Judges

[Shri Satyendra Narayan Sinha]

ultimate analysis of things, a threat to
the independence of the judiciary,
which is a sine gqua non of any suc-
cessful democracy and rule of law.
Therefore, I beg to submit to the hon.
Home Minister that he should
serjously consider the question of get-
ting the best men to the Bench and,
if the method which i5 being followed
today for appointments inhibits per-
sons of merit from getting the favour
of the State Government, and thereby
prevents their selection, I think, this
practice should be done away with,
the sooner the better. Or else, the
High Court will become a representa-
tive of mediocres at the Bar.

10 aM.

Secondly, my suggestion is that the
Government should consider the gues-
tion of instituting an all-India cadre

not want to deplete tie Bar alse. In
that case. we can go to Bars, the
Bars in other States and the Bar of
the Supreme Court Unfortunately,
a8 it at present exists, the lawyers
practising in the Supreme Court do
not have any prospect of getting re-
cognition of their merit because they
do not happen to be attached to any
provincial High Court nor do they
come in contact with any State Gov-
ernments and the result is that some-
times mediocres get recognition and
are elevated to the Bench whereas
much abler persons are hardly even
thought of. This is a very saomalous
position. While I agree with the hon.
Home Minister that we should have
some attractive pay and prospects for
the High Court judges and the provi-
sions, according to him, are quite good
enough, we should also consider this
question of the weys and means by
which we can attract the talented
lawyers to the Bench.

With these observations, I support
this motion. »
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Shri Frank Anthony (Nominated—
Anglo-Indians): Mr, Chairman, 1 wish
to take this opportunity to speak on
what I consider to be the vital condi-
tions which are governing the services
of our judges. The remarks which fell
from the hon. the previous speaker,
2ot only surprised me but have caused
me unpleasant surprise, particularly
when he commented on the calibre or
lack of calibre of judges appointed
since 1830. At any rate. I was under
the impression that the country had
every reason to be proud of the judi-
ciary before 1950 and I think we
should say with gratitude that oze of
the greatest boons which the British
administration conferred on this coun-
try was to give us a judiciary—at any
rate in British India—which was
trained and nurtured in standards un-
equalled in the world except perhaps
in Britain and those standards should
be our constant endeavour to preserve
and maintain.

Personally, ] am very glad of this
provision to give a minimum pension
to judges—mon-service judges—who
have not put in the seven years of
service. But, I aave doubts as to
whether even this provision will belp
to recruit the best available talent
from the Bar. Personally, I would
like to have seen a higher pension
scale. In this respect. I am afraid I
cannot endorse the sentiments which
fell from the Home Minister. There
is no room, in a vital matter such as
this where our judiciary is concermed,
for misguided sentiments or slogan-
mongering. The Hone Minister has
talked of patriotism and stated that
when a person is asked by his sove-
reign or President to be a judge, he
regards it as a duty and accepts that
order. We are dealing with human
nature, and  as I have said, we can-
not talk in terms of sentiments and
of slogans. We have to recognise the
fact that leading lawyers....

Shri 8. 8. Mese: Is not patriotism
part of human nature?

Shri Frank Awmtheay: It becomes a
little diluted against the background of
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financial considerations. 1 am talking
in terms of leading lawyers earning
.princely incomes. I agree with the
Home Minister that not all leading
lawyers have princely incomes, but
certainly in the main High Courts, the
leading lawyers earn on an average
anything between Rs. 20,000 and
Rs. 50,000 a month.

Shri C. D. Paade (Naini Tal Distt.
cum Almora Distt.—South West cum
Bareilly Distt.—North): They refuse
to accept that.

Shri Frank Amthomy: I do not know
what they show as their income for
income-tax purposes, but they earn
that amount. We camot expect these
persons being swayed by a sense of
alacrity in the matter of accepting
these appointments, as it means re-
ducing their income to one-tenth of
their earnings. I am giving the
example of what is prevailing in
England. I am giving it because the
scales or emoluments which our
Ministers and civil servants get com-
pare more or less with the scales
obtaining in Britain—as a matter of
fact. our civil servants get very much
more than their opposite numbers in
Britain, and yet in Britain, the Lord
Chancellor used to get £10,000, the
Chief Justice £8000 and the otber
judges £5,000. In 1853, I remember &
Bill was on the anvil-mow it is per-
haps law—wlhere it was proposed to
give £1,000 income-tax free to the
judges.

Shrl K. K, Bagu: That was amended.

She! Frank Anthoay: | am not so
much concerned here with a brief for
increasing their salaries, but 1 would
ask the Home Minister to consider
liberalising the pension scale. [ say
this without offence. Obviocusly, we
want to attract the wvery best taleat
from the Bar and that is the main
consideration. There is no point in
the Home Minister zetting up minis-
terial standards as to what emolu-
ments should be paid to the judges.
When a Minister—there are exceptions
to this; in fact the Home Minister
himsel? is an exception to this—is
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raised to a ministerial runk, he suffers
nothing, but gains. I am not talking
of the Home Minister; he happens to
be a leadiag lawyer with eminent
practice and his is a case of an excep-
tion proving the rule. An average
Minister.........

Dr. Katja: This is a very n_njust
observation to me.

Shri Frank Anthomy: It is a compli-
ment to the Home Minister.

Dr. Katjm: | wipe myself out of the
stage.

An Hom. Member: It is not a correct
statement of fact.

Shri Frank Anthomy: This is a
statement of fact, and the Home
Minister himself unfortunately brought
in this illustration. After all, when
we compare the emoluments of our
judges with those of the person in

Dr. Katju: | said ‘public service’.

Shri Framk Anthoay: Ministers are
public servants, at least | presume
thatt What 1 am suggesting is that
the principle itself is wrong and we
should not apply to the judges a princi-
ple that applies to Ministers and civil
servaats. ] am sure all my friends in
the House will agree with me in_this.
How many Ministers suffer when they
become Ministers? They prosper on
the other hand. An average politician
getting about Rs. 360 a month is made
a Minister and he suddenly finds him-
self elevated in his salary to the region

"of Rs. 3,000.

Dr. Katja: Where?

Shri Frank Antheay: Oa the Trea-
sury Benches.

Dr. Khtju: What are you thinking
of? Are you dreaming?

Shri Joachim Alva (Kanara): Is
that also not so in the UK.?

Shri Fraak Anthomy: This is my
argument for justifying that we can-
not apply standards which we apply
to Ministers and even to civil servants.
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Shri S. S, More: Is the Home Minis-
ter walking out in protest?

Shri Frank Anthony: I say that a
Minister does get a tean-fold increase
in his emoluments when he is made
& Minister. It means that unlike a
Minister who gets a ten-fold increase
in emoluments. he is likely to get a
ten-fold diminution in income. That
is the point I am trying to make. And
I feel this too: that it is our business
to look after our judges and delibe-
rately place them in a class by them-
selves, because I believe that the judi-
ciary represents the last bastion of
democracy in this country. The Home
Minister is not in his seat. He takes
offence very readily; I do not wish to
give offence. Among our politicians I
am prepared to have knaves—they
cannot do irreparable injury to the
country. But once you vitiate your
judiciary, then the whole basis of
structure of society, of your civil
liberties will disappear. I say that our
judges, our judiciary, represent the
final bastion of our national well-
being, the final yard-stick of our
national well-being.

I do not wish to join issue with the
Home Minister on the question of
scales. The scales may remain as they
are. But T would ask the Home
Minister to recoasider the question of
pension. The Home Minister himself
has made this point that when making
an appointment of a judge, the ap-
pointing authority will consider
whether the person concerned is likely

to put in at least a minimum of five-

years of servicee When that econ-
sideration is before the appointing
authority, I say it is quite wrong to
have a minimum pension of Rs. 6,000
a year. After all, it is inconsistent
with the dignity of a judge. M you are
going to give him a pension, well give
him a pension which is commensurate
with his dignity. You are not going
to appoint a person who is likely to
serve only for one or two years. Only
if he serves for five years will he get
the minimum pension. I say that the
minimum pension should be at least
Rs. 1,000 n month.
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I say that deliberately. After all,
you cannot avoid comparisons. We
tend to bring the whole office of judge
into contempt when we give a per-
son Rs. 500 a month, because people
would say that is less than the pen-
sion of an Under Secretary to Gov-
ernment. People do form their
opinions in terms of financial com-
parison. That is why I say we should
have a minimum pension for a judge
of a thousand rupees a month.

My hon. friend who preceded me
underlined his observation by giving
an illustration which is disturbing to
me. He said that a particular State
Government has persisted in sending
back the name of a person who ap-
parently has not commendeq himself
to the appointing authority. If this
is correct, there is a danger today that
because service conditions are not
attractive enough, we are attracting
lawyers only from the second or even
the lower rungs of the ladder. That
is a danger which we must stop. There
is no point in merely repudiating it hy
asserting. If there is that danger, as
pointed out by my hon. friend, and 1
believe he has no reason to exagge-
rate it, we must be alive to it.

Sir, the preceding speaker has also
drawn attention to a danger greater
than attracting second rank people.
That is the danger of making these
appointments pawns in the game of
party politics. Now Sir, this is some-
thing which we must face. There is
no point in simulating righteous indig-
nation about this. Once political
considerations, even remotely, begin
to enter into judicial appointments,
then we would have sounded the
death-knell of the integrity of the
judiciary in this country.

I give to the Home Minister—I do
not know the parson—it is the inner
gossip in every Bar room in this
country that recently an appointment
was made to the judiciary in Rajas-
than on purely political considera-
tions; it is the inner talk in every Bar.
I am surprised that the President is
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guided in the first place by the Home
Minister. I was under the impression
that in terms of Article 217, President
was guided by the Chief Justice ot
India and in the case of the appoint-
ment of puisne judges he was guided
by the advice of the Chief Justice of
the High Court. Now, I make this re
quast earnestly to the Government. 1
know that the signs are against the
tenets of the best tradition and I say
it with a sense of regret that there are
signs of increasing power-drunkenness
and intolerance on the part of Gov-
ernments including the Government at
the Centre. There is intolerance of
anything that is not connected with
the control and patronage of Govern-
ment. If we allow this and start
playing politics in the appointment of
judges then we will be responsible for
the ultimate death of democracy in this
country. In order to place the matter
beyond all doubt, I would ask the
Home Minister to seriously consider
an amendment to Article 217 which
will categorically ensure that the Pre-
gident will ac{ and act only on the
advice of the Chief Justice of India and
in the case of puisne judges, on the
advice of the Chief Justice of the
State High Court concerned. That is a

duty which the Home Minister owes to
the country.

There is no doubt that we must
keep our judiciary incorruptible and
we must preserve our independence.
Article 217 if it is properly understood,
shows no indication that the President
should be guided by the advice of his
Ministers. But my friend has stated—
presumably when he is a Member of
the ruling party, what he has said is
on good authority—that apart from
consulting the Chief Justice of India
and apart from consulting the Chief
Justice of the State concerned he will
have to consult the Governor. I find
that reprehensible because the Gover-
nor jnvariably goes on the advice of
his Ministers and anything to whick
we bring in Ministers, we bring poll-
tical parties, personal favour. My
friend smacks......
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Dr. Katju: I do nothing of the kind;
I shall put a very gloomy face when
you are speaking.

Shri Frank Anthony: I am making a
serious request because if we take to
this, democracy will not be safe in
this country. I know Government does
not want to be responsive to my re-
quest because Government of India
would like to make the judiciary crea-
tures of their executive administration
and that is the danger

Some Hom, Members: No.
An Hon. Member: Question.

Shri Framk Anthoay: You may ques-
tion it; it is a question of simulated
self-righteousness. I am trying to
ensure that; under the Constitution
you should keep the judiciary above the
executive; you should keep it above
the remotest possibility of political
and personal taints; that is what I am
asking. And J§ have given you an
example of what has happened in
Rajasthan; it may happen elsewhere.
1 know that in the lower rungs such
as the appointment of public prose-
cutors, they have since independence
become appointments which are deter-
mine by considerations of political ang
personal favour. I do not want that
to happen in India which happened in
the native States with a few hun. ex-
ceptions. What was the worth of the
judiciary in most of the native

An Hon, Member: Indian States,

Shri Framk Anthomy: I am talking
about the native States. Most of the
appointments, most of the judges iIn
former native States were persons who
held their appointments due to the
personal patronage extended to them.

Do we want that to happen today n.
Indla?

Shri Joachim Alva: They were
buttressed by British agents in those
days.

Shri Frank Anthony: Not necessarily.

An Hom. Member: Now it is the
Congress agents......
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Mr. Chairman: Order, order. This
subjects about the appointment of
judges and about the method of ap-
pointment of judges is very remotely
relevant to this Bill. This Bill only
deals with certain conditions of ser-
vice: though I have allowed this dis-
cussion, I would request the hon.
Member not to pursue this matter any
further because he has already taken a
long time.

In regard to this, I am just making
an announcement. We have got only
four hours and eut of these feur hours,
1 propose to devote two hours sq far
as the consideration of the clauses are
concerned and half an hour at least
will be necessary for the third reading
So far only two speakers have gpokea
and many are anxious to speak and
I will therefore request the han. Mem-
ber to conclude his speech.

Shri K. K Basu: After a thorough
discussion in the general consideration
there will not be much time required
for the third reading.

Mr. Chairmam: If the House so
desires I have no objection. We will
devote two hours for the considera-

The Minister of Parliamentary
Affairs (Shri Satya Narayan Sinha):
And dispense with the third reading.

Mr. Chairman: We can give half an
hour.

Shri K, K. Basu: Two hours can be
given for the consideration and the
rest for the amendment stage. Half
an hour or less than that will be
enough for the third reading. You,
Sir, will be in a position to judge
from the trend.

Mr. Chairman: Very well.

Shri Frank Anthony: I bow to your
ruling, but since the previous speaker
had referred to it, I was only under-
lining his remarks. The Home Minis-
ter has walked out. I hope not in
protest!

The point I had made was that I
felt that there should be a minimum
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pension of a thousand rupees. And 1
am also making the other point—I
hope I will get the attention of the
Deputy Home Minister. It is an im-
portant point.

Mr, Chairman: He may go on.

Shri Frank Anthony: My other point
13 this. I feel the scale of the pensions
generally is not an adeguate scale. As
I have said, we may not at this stage
ccnsider the scales of salary.

Mr. Chairman: Order, order. The
hon. Member wants the particular
attention of the Deputy Home Minister.

Shri S. S. More: They convert the
Treasury Bench into a Cabinet meet-

ing place.

Mr. Chairman: I do not want any
commentg to be made. Otherwise
they will be entitled to reply to the
comments.

Shri Frank Anthony: I feel that it
would be a powerful added attraction
if judges are given half their salary by
way of pension. Apart from the mini-
mum pension of a thousand rupees,
I would like to say that where a judge
after serving for three years on
Rs. 4,500 retires he should get half of
that; if he was getting Rs. 5,000 he
should get half of that. I have al-
ready given the reason why judges
should he bplaced on a class hv them-
selves. I do think that this enhanced
pension scale which I am suggesting
would go a very long way to atfracting
the best type from the Bar.

It will also do this. It will make—
and this is my last and, I believe, my
most important point—it will make it
unnecessary for judges even to want to
consider other appointments. I feel
this is a very vital matter. I do not
know whether it can be put into this _
Bill. But if it can be, I would earnestly
ask Government to do it, namely that
there should be an absolute embargo
on a judge accepting any kind of post
or appointment after he retires. We
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have prohibited judges from practising.
But I say it is an unalterable principle
of the highest standards of judicial
integrity exemplified in those words
“Once a judge, always a judge”. And
I say we are tampering with the ap-
pearance of justice. My friend knows
that it is an axiom that justice
should not only be dcne, but
justice should appear to be done
1 say your judges are incorruptible.
But they must give the appearance
of incorruptibility. And incorruptibi-
lity does not only consist in not being
attracted by money. There are other
forms of corruptibility. And to allow
judges to keep within their mental gaze
the prospect of posts is very wrong.
It is the Government which is plae-
ing, gratuitously, temptation in the
way of judges. It is common talk in
the Bars today. A judgment may be
-given. I do not doubt the incorruptibi-
lity, the integrity and the independence
of the judge. But sometimes lawyers
do neot agree. Some ignorant layman
thinks the judgment is perverse. What
is the common talk in Bars today?
That judgement is being given because
some Judge wishes to accommodate
the Government concerned in the hope
that he may become an Ambassadar.
It is an evil thing and I want that it
should be stopped. The Governmernt
is inducing our judges to these criti-
cisms. We should place our judges be-
yond the remotest possibility of criti-
cism. I do not say that 9 out of 16
Judges even remotely have the pros-
pect of Government preferment; but
we are dealing with Judges and do
not let us talk in terms of imfallibility:;
do not let us think in grandiose terms;
they are human beings and as long as
they are human beings, one out of
ten Judges may be absolutely incorrup-
tible. The prospects of Government
preferment when they retire may not
have the remotest influence on iLhmir
sub-conscious mind. I do not say
that the judges may be corrupt. but
there may be a chance for the sub-
conscious inkling that there is this
prospect of becoming an Ambassador.
This is wrong. I say that you do our
judges injury, because the Judges may
not think of it, but the public and the
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lawyers are there to think that the

judge gave the judgment as he hopes
to become an Ambassador.

Shri Joachim Alva: Was not a
fermer British Chief Justice, Lord
Reading, appointed Viceroy of India?

Mr. Chairman: Order, order. No
reply is necessary to this question.
In the heat of the moment if an hon.
Member says one thing, it is not pro-
per for another hon. Member to stand
up and say something in reply. Now,
Shri Kasliwal,

Shri Frank Anthomy: Sir, I have not
yet finished.

Mr. Chairman: I thought the hon.
Member had finished. Anyway, as he
has already taken half an hour, I
would request him to finish early.

Shri Frank Anthony: I am not criti-
cising the Government in this sense.
I am not criticising them personally—
I am glad the Home Minister has re-
turned. What I say is that we should
have in this Bill a specific embargo
definitely stating that once a judge
retires he shall not be alloweq to
accept any appointment. I say that
in that way alone can you put your
judges on the pedestal thai you want
to put them. We should not allow the
members of the Bar or the public to
point a finger at our judges.

Mr. Chairmanm: Shri Kasliwal.
An Hon, Member rose—

Mr. Chairman: I do not understand
why the hon. Member is very anxious.
I will try to call all hon, Members
who want to speak. I have already
called Shri Kasliwal and let him pro-
ceed on. '

Shri Kasliwal (Kotah-Jhalawar): I
would not have referred to the speech
of the hon. Member who has just sat
down because I consider that it was
on the whole an irrelevant speech, but
he has made certain remarks relating
to Rajasthan about the appointment of
a particular Judge and I would like
to refute that allagation. Let me make
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it very clear that, that particular gen-
tleman who was appointed as Judge
was a leading member of the Bar.

Shri S. S. More (Sholapur): What do
you mean by ‘leading’?

Mr. Chairman: Order, order. No
reply is necessary to that question.

Shri Kasliwal: I will explain, Sir.
The hon. Judge who has been appoint-
ed was a member who was earning
thousands of rupees a month by way
of practice, and I would like to inform
the House—especially for the informa-
tion of my hon. friend Mr. More—that
a Judge in Rajasthan gets only Rs. 2,000
a month. So that you can very easily
judge whether the appointment was
made on political considerations or
otherwise, I may also say that the hon.
Member who was appointed as Judge
was one who did not belong to the
Congress Party. Therefore, to say
that the appointment of that Judge
was made on political considerations
is altogether wrong,

Now, I will refer to the Bill itself.
As I could understand from the speech
of the hon. Minister, the object of the
Bill seems to be two-fold. One is to
regularise the rules relating to the
leave and travelling allowances of
judges; and secondly, to grant pen-
sions to certain judges who, because
of the bar of sixty years, would not
be entitled to either practice or to pen-
sions. In so lar as these two consi-
derations are concerned I welcome
this Bill. But. I would like to ask—
and the question is a very pertinent
one—one question. This Bill has been
brought before this House in pursuan-
ce of Article 221. Article 221 relates
only to Part A States. Now, I ask why
a Bill relating to Part B States was not
brought in pursuance of a similar pro-
vision in the Constitution; a provision
just like Article 2217

That provision is contained in article
238 clause 13 sub-clause (2). which
reads thus:

“Every Judge (—this relates to
Part B States—) shall be entitled
to such allowances and to such
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rights in respect of leave of ab-
sence and pension as may from
time to time be determined by or
under law made by Parliament
and, until so determined to such
allowances and rights as may be
determined by the President after
consultation with the Rajpramukh:”

I would like to ask the hon, Minister
why, in this particular respect, he has
made, if I may be permitted to say
so, this invidious distinction. He has
brought this Bill in respect of the
judges in the Part A States. Nothing
has been done in regard to the judges
in the Part B States. You know very
well that the Part B States are those
States formed out of the old Indian
States. In the Part B States, even
today, everything so far as the leave
and pension rules are concerned, is
unsettled. In so many States there are
different rules. Even today, in some
of the States, neither the pension ru'es
nor the leave rules have been regularis-
ed. I would like to know from the
hon, Minister whether in the near
future he intends to bring a Bill to
this effect, that is to say to regularise
the rules relating to pension and leave
of judges in the Part B States.

Shri S. S. More: I entirely support
the principle that the members- of the
judiciary should be independent of
the executive, that they should be im-
partial and that the people also must
be given an opportunity to draw the
inference that they are independent
and impartial. Even the executive
ought to be particular in creating such
conditions in the country that the
confidence of the pecple in the inde-
pendence of the judiciary shoulg not
be affected to any extent. Why so?
We are trying to implement and work
this parliamentary government. Par-
liamentary government, in its essence,
means government by checks and
balances. If the executive goes wrong,
the electorate, at the end of five years,
can bring them round i they develop
sufficient consciousness. Not only that.
During the period of their governance,
they may commit certain offences
against the public; they may entrench
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upon the fundamental rights of the
people. Who is to give protection to
the average citizen who is not in a
position to flght against the mighty
executive? It is the judiciary which
has to give him this sort of protection.
It is the judiciary which will be the
bastion for the protection of his
rights. That is why I say that the in-
dependence and impartiality of the
judiciary ought to be maintained at
any cost.

Let us go to the scheme of the
Constitution. Under article 217, it is
the President that is empowered to
make the appointment. There is an
obligation on him to consult the Chief
Justice of the Supreme Court, to
consult the Governor of the State, and to
consult, when a puisne Judge has to
be appointed, the Chief Justice of
that particular State. You know that
in a constitutional governmeni, the
President is in the position of a cons-
titutional monarch. The President
can only act on the advice of the
Ministers and the Ministers are the
executive arm. The independence of
the President himself is only theoreti-
cal. In actual practice he has none.
Naturally, therefore. if fhe President
appoints certain members of the judi-
clary, then on this constitutional
principle, he has sought the advice of
his Ministers. I may fairly concede
that on many occasions, the executive
members, in tendering the advice, may
act without any ground for any sus-
picion. But, human nature being
what it is, it is a chronic tendency
with us, I may say we have got it in
our blood, to support those who are
akin to us, who are nearer to us
either in blood or in political affinity.

I am not talking particularly about
this Indian Government. From ihe
experience of democracies all over the
world, we may generalise by way of
conclusion that political parties do
show this incurable tendency to sup-
port their partisans. Leave aside tihe
United Kingdom. What has happened
in America? There even members of
the judiciary become sharers in the
spoils of office, '
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Pandit K. C. Sharma (Meerut Distt.
—Scuth): There, the recruitment sys-

tem is different.

Shri S. S. More: I am prepared o
take my lessons from my friend here,
but I am talking about the American
democracy. Whenever a political
party comes into power there, it comes
into power with a batch of judsges.
Therefore, 1 wish that article 217
should be amended. The President
should not be under any obligation to
consult even the executive when ap-

pointing judges.

There is also another requirement
that the Governor has to be consulted.
The Governor. too, is a constitutional
ruler, and he has to act on the advice
of his own Ministry when the Presi-
dent consults him. I can aquote an
instance from my own province about
the insistence by the Ministers on
their right to advice. The Governor
happens to be the Vice-Chancellor of
a University.

Shri Sarangadhar Das (Dhenkanal—
West Cuttack): Chancellor

Shri §. S. More: I stand corrected.
He is the Chancellor. As the Chancel-
lor he has the right of nominating
certain members to the Court of the
University.

Now, the Prime Minister insisted:
“You are the Chancelior of the Univer-
sity because you happen to be the
Governor of the State, and hence even
your rights as the Chancellor will
have to be exercised on our advice.”
And there was some trouble as the
Governor refused to accept this conten-
tion. The matter was referred to the
Attorney-General and he decideq the
matter in favour of the Chancellor.
He said the Chancellor, though he is
the Governor, need not, as Chancellor,
act on the advice of the Prime Minis-
ter. That matter had appeared in the
press also. So. my submission is that
all these provisions should be removed
from the Constitution.

) Then, I would indicate another way
in  which the Constitution needs
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amendment. Take for instance seme
of the provisions under articles 222 and
i24. A judge of the Supreme Courtor'a
judge of a High Court after his retire-
ment is not allowed to practise. I cannot
understand the underlying principle. In
spite of my best efforts to understand
the underlying idea in imnposing that
sort of prohibition, I am not able to
appreciate it. I say the ban is not
well-conceived. Supposing X has
been appointed as a judge of the High
Court of Madras. If he is permitted to
practise in the Supreme Court after
retirement what harm is there? Once
we concede the honesty, independence
and integrity of the judiciary. I am
not prepared to yield to the suggestion
that if such a man i§ allowed to prac-
tise in any Court, he is likely to in-
fluence that particular Court in his
favour. That will be a slur not only
on the honesty and straight forward-
ness of the retiring judge, but it will
be a grievous slur on the anxiety, im-
partiality and whatever virtues we
attribute to the Supreme Court judges.
I think that provision ought to be done
away with, because this Chapter III
which refers to pensions is conceived
on the distinct understanding, as creat-
ed by the provisions of the Constitu-
tion, that he will be debarred from
carrying on any practice as lawyer in
any Court, and some provision has to
be made for his physical well-being
after his retirement. If there is any
prohibition which is absolutely neees-
sary, it is the prohibition to accept
office in the gift of any Government.
I would refer you to article 148 of the
Constitution which refers to the Comp-
troller and Auditor-General of India.
Clause (4) of article 148 says that the
Comptroller and Auditor-General shall
not be eligible for further office either
under the Government of India or
under the Government of any 3tate
after he has ceased to hold his office.
I would rather request the Law Minis-
ter and the Government that, if they
are contemplating material changes in
the Constitution, they should remove
the prohibition fer the retiring judges
to practise and instead of that they
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should introduce some clause which
will be akin to this clause (4) of
article 148. I am not saying this in a
partisan spirit. I feel that even on
the eve of retirement when the judge
sees that in a year or two he will be
retiring, he will be, like any other man,
anxiously looking to his future.

It may be that within the ken of his
future, there may be some appoint-
ment, or some possible talk of ap-
pointment either as a Governor or as
somebody else, or some talk about his
going here and there. The box of
the executive is full of so many sweet
temptations of diverse nature which
will be effective if only they are out to
tempt any one. Dr. Katju need not look
at me scowling; I am not trying to
make any suggestion against him
personally. I know he is very
straightforward whenever he speaks to
me in the lobby, but as far as the
Treasury Bench is concerned. he is an
executive arm, and he must do his
duty—I am not blaming him for that.
My submission is, let us conceive of
a situation where the countrv's ad-
ministration has gone into the hands of
unscrupulous administrators. What
will happen in that case? They will
have limitless loaves and fishes in
their bags, which they can throw to
the retiring judges, and in this way,
they may try to undermine the secure
foundation on which the impartiality
and independence of the judiciary is
based.

My submission is that I do accord
limited support to this measure, but I
also expect that Government will rise
above party and executive considera-
tions, and apply their mind to guarantee
the independence of the judiciary for
it is going to be one of the most fun-
damental basis of our parliamentary
democracy. It is not enough tnat Dr.
Katju alone should go about feeling
that everything is alright under his
executive office, but we on the Oppo-
sition must also be made to feel that
even though Dr. Katju belonegs to the
Congress, yet as far as we are con-
cerned, and our fundamental rightg are



§635 High Court Judges

concerned, we are quite safe. That sort
of confidence must be there, and it is
collaboration from us. He should not
go with the idea that all constructive
genius is concentrated on the Treasury
Benches only; we have some fractions
here too, and if he wants 10 utilise that
constructive genius for natien-building,
about which we frequently talk, I
would say that he must inspire confi-
dence also in the general public which
hag to be trained in the art of parlia-
mentary democracy.

Shri Raghuramaiah (Tenali): I am
one of those who consider that the
amount we spend on the judiciary is
the one amount that should ncver be
grudged. I do not think any Member
of this House is going to gquestion the
pension rates that are specified in the
Bill.

Shri Frank Anthony made, how-
ever, one suggestion that every judge
should be paid by way of pension, half
the amount he was drawing at the
time of retirement. Probably he has
no idea as to the ages at which
judges are sometimes recruited; some-
times, they are recruiteq at the age of
fitty-eight and even fifty-nine, and they
have to retire at the age of sixty. Is
it fair that after ohe year or six
months of service, he should be given
half the salarvy he was drawing as
pension? It may not be so in every
case, that they recruit such older mem-
bers of the bar, though there.are such
cases. It cannot be suggested that
just because a learned member of the
Bar has put in some six worths of
service as a judge, he should be paid
throughout his remaining life, half the
salary he was drawing on the last
day of his appointment, as pension.

At the same time, I am not one of
those who would agree with Shri S.
8. More that judges should be allowed
to practise. I think that is the most
pernicious and the most dangerous
thing that can be allowed. It may be
that the question does not arise in the
particular ceurt in which he was a
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judge, and it may be that the sugges-
tion has reference only to the Supreme
Court. But do not forgast that judges
of the Supreme Court are oftentimes
recruited from among the judges of
the various High Courts. I do neot
suggest that the judges of the Supreme
Court are not above considerations of
formal friendship and all that. I do
not suggest that, but remember that
the greatest safeguard that you can
have for the independence of the judi-
ciary is to keep it aloof from all tem-
ptation.

Shri S. S. More: Even after retire-
ment?

Shri Raghuramaiah: Even  after
retirement. After all, the old friend-
ship is there. When you come here
as one of the judges of the Supreme
Court and your friend retires and
comes and sets up his practice, you
cannot forget your old friendship. I
do not say that in every case It is so
but what I do press is that you should
not give opportunity for that kind of
temptation. I am not doubting the
honestyy or sincerity of judges. But
let us keep them aloof.

Sir, there ls one important subject
which I would like to press on this
occasion. That relates to the fransfer
of judges. Now, there is a provision
in article 222 of the Constitution for
compensatory allowance for judges
transferred from cne place to another.
I wish some provision had been made
in this Bill to cover that compensatory
allowance also. May be the Govern-
ment are contemplating bringing in
another Bill for it. But to my mind,
that is most important because, while
I am one of those who agree that in
the vast majority of cases our judges
have been very impartial, and that
we have been able to keep up a very
high standard of judicial integrity
which will be an example and illustra-
tion for all other countries to follow, I
do consider that there have been some
developments of late which are neot
very happy. I am one of those who
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consider that a Chief Justice of a High
Court should not be recruited from
among the members of the Bar of that
High Court. I think we should have
a very healthy and very necessary
convention that in the case of every
High Court, the Chief Justice, at any
rate, must be brought from outside—
from other High Courts or at any rate
not from the State in which the High
Court has its principal office. There
is also another very necessary con-
vention, sometimes followed, sometimeg
abused, and that relates to the practice
of relations of judges in the High
Courts. I know of cases of practice
of brothers-in-law or sons-in-law of
High Court Judges. May be he is not
allowed to practice before that parti-
cular judge, but I have been a member
of the Bar and I know how difficult it
is to compete with the brother-in-law
of a judge or the son-in-law of a judge.
There used to be a convention that the
brother-in-law or the son-in-law should
not practise before the particular judge.
But what about appearing before his
colleagues? I am not sure whether
even that convention is now being
followed. It is a reprehensible habit.
You may say, quite rightly, that you
cannot condemn a man just because he
is a relation of a High Court Judge
that he should mnot take to the legal
profession, just as sometimes it is said
that just because a man is a brother or
son-in-law of a Minister, he should not
be debarreq from taking any permit. I
see the difficulty there, but the only
remedy is to make the transfer of High
Court judges as frequent as possible.
And if you say that you cannot find
personnel in this country who will
come forward to join the judiciary
merely because we propose to transfer
them from place to place, I do not
agree.

Dr. Katju: What does he mean by
‘place to place’?

Shri Raghuramaiah: From High Court
to Hight Court. You keep him in a High
Court for three years, then transfer him
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to another High Court for three years.
Keeping a person on a kind of Tife-long
lease in a particular High Court, I say
with a sense of responsibility, create
a vested interest, which is most dan-

Shri S. V. Ramaswamy (Salem): Yes.

Shri Raghuramaiah: My friend, Mr.
Ramaswamy agrees. It is one of those
rare occasions when I have the advan-
tage of support from my brilliant
colleague, Mr. Ramaswamy. 1 need
not elaborate further at this stage.
At any rate, in the case of the Chief
Justice of a High Court, I would mostly
earnestly urge on the Home Minister
to consider that whenever a new Chief
Justice is to be appointed, invariably
he should be from outside fhe High
Court to which he is to be appointed.

Shri S. V. Ramaswamy: Why?

Shri Raghuramaiah: Why? Because
there is a lot of patronage involved.
Why—because there is a lct of control
over other judges, and there is cont-
rol over a series of appointments.
This invclves patronage. When the
Chief Justice comes, you have got the
Registrar. There are cother judges.
You have got a paraphernalia of per-
scns to be appointed, which involves
so much patronage. The man who is
taken from the locality has got pre-
judices, he has got connections and he
has got so many cther things.

Pandit K C. Sharma: The man
from the locality has got character
too.

Shri Raghuramajah: Do you mean
tc say that men from  other localities
have no character?

Mr. Chairman: There should be no
cross talk like {his. If the hon. Mem-
ber has any objecticn, let him stand
up and raise a point of order. I shall
not allow interruption and reply te
interruption like this. This interferes
with the normal course of the debate.

Shri Raghuramaiah: I was only
suggesting a general proposition. I
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do not say that every Chies Justice
aas misused the powers. In fact, in
the vast majority cf cases, as I said
at the very outset. our standards have
been very high. But I do say that
there is scope for some kind of misuse
of the powers when g particular judge
of the locality is appointed as Chief
Justice of the High Court. I would
earnestly urge that this aspect should
be considered.

As for the other provisiong of the
Bill, as I said at the very outset, I
am one of those who would not grudge
anything paid to our judges. They
are all our greatest safeguard and we
should see that they do not suffer
anything by way of emoluments and
that their -integrity is left untouch-
ed.

Shri K. K. Basu: This Bill, as the
Hcme Minster has said clearly, is a
simple legislative measure. So far
as the conditions of service of the
judges of the High Courts cf our
country are concerned. Though the
scope of the Bill in that respect
is rather united, we feel that all this
legislaticn should be considered in the
context of the duty that the Constitu-
tion has enjoined upon the judges and
of what  feelings the common
man entertaing about them. Already,
an hon. Member from this
side has suggested that there are
certain difficulties, or rather, there
are certain methods which he does
not like, regarding the appointment of
the judges. We fully support the
view that,—if such happenings are
there—that even in spite of the recom-
mendaticns of the Chief Justice of the
High Court or of the Supreme Court,
the person concerned from the Bar
was not appointed, on the advice of
the executive,—the matter requires
sericus consideration. I do not know
the instance. but I feel that, wunder
the existing provisions of the Consti-
tution, there is no necessity for the
President to consult that way, or
rather, I would say that he might dis-
cuss but should not seek the advice of
persons such as the Home Minister.
I hope he has not done so, as is re-
ported in the particular case which
was referred to,

109 P.S.D.
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Another point that was put fcrward
regarding the appointment of judges
from the members of the Bar was
this: judges who come from the Bar
earn a good deal so that, when they
are appointed as judges, their pay
should be increased. I don’t support
this, because, in the context of emolu-
ments given for judges in other
ccuntries, the judges’ pay here is not
at all high. But, at the present con-
text, unless an overall decrease in the
entire scale of emoluments of public
servants is called for, we need not
think of increasing, to some extent,
the pay of judges. I cannot quite
understand this 1dea that unless they
are paid at a very high level, people
are not willing to be appointed as
judges. In my own part of the
country,— Calcutta—as far as I re-
member, there have been only very
few cases where certain gentlemen
refused to accept judgeships because
they thought that they stood to incur
pecuniary loss. From our experience
cf the Calcutta High Court at least. I
can say that there are persons who
are conscious enough, so far as the
public spirit is concerned, and are wil-
ling, tc sacrifice their pecuniary gain
in the cause of serving the country as
a judge.,

We have known for a long time
that there have been persons who
have been earning before they accept-
ed the judgeship Rs, 20,000 or Rs.
25,000 per month. FEven today in the
Calcutta High Court there are persons
who are earning so much. Dc you
mean to say that all of them gare
equally talented? I am told that Lord
Sinha, when he accepted the Law
Membership was earning about Rs.
20,000 to Rs. 25,000 a month and Sir
Sircar, before he came here as Law
Member, was earning a similar amo-
unt. They all sacrificed when they
accepted the Lieutenant Governorship
and the Law Membership. I say that
if you work out in this way, probably
the judges would have to be paid
Rs. 8000 cr Rs. 9000 a month, because
the top-rankers in our part earn at
least Rs. 20,000, to Rs. 30,000. You
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cannot argue out a mathematical
case. ] am sure . there are quite a
number of persons who feel the same
way as Lord Sinna and would, in the
same manner, be prepared to accept
a Jjudgeship if called upon by the
Head of the State, on the advice of
the Chief Justice, to serve the State.
Even in England, Sir, when Mr.
Wilfred Greene was offered a judgeship
he was earning about £ 50,000 while
the judgeship carried only £ 5000, or
whatever it might be. So, that argu-
ment does not appear to sound in the
present economic context of our
country.

The judges have generally kept up
their traditions and they have acted in
a manner which, possibly, our country
expects. But, we must guard against
their being influenced by the execu-
tive. Some time back, it came out
in the papers in Bengali that the
Chief Minister of a State had written
a letter to the Chief Justice criticle-
ing the decision of a Judge. This
came out in the papers and it was
answered in the Legislative Assembly.
Whether the particular judge was
influenced or not is a different mat-
ter. But, we must feel that the
judges should be above party politics.
We are given certain rights under the
Constitution. The only limited guar-
antee that the common man has, in
our country, is the guarantee that the
Supreme Court and the High Court
would see that the citizen of India
is guaranteed the rights that are
granted to him under the Constitution.
Therefore, I feel that these things
should be guarded against. We find
that judges, even when they are serv-
ing as judges, are appointed to certain
posts in which they come into contact
and in closer touch with the executive
authority. In our part, though it was
an old case, a judge was appointed
Vice-Chancellorr I do mnot know
how he felt. But after his appoint-
ment he met the Chief Minister of
the State, after his election and gar-
landed him for it. It came out in
the Press that he went and called on
the Chiey Minister. He might have
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been his personal friend but we must
distinguish between personal friend-
ship and duty,® as a public servant.
The judges should be respected by all
persons. We should therefore, guard
against this kind of appointment,

It has also been reperted that be-
cause of these appointments on com-
mittees and other authorities, these
persons come into closer contact with
the Chief Minister and the executive
and there has been a feeling that they
are influenced by the party in power.
The feeling may be wrong. But,
whatever it is, no man should feel that
our judges who have been respected
by all and who are expected to be
above board and above party feelings
have become executive-minded.

As far as I remember, I am told that
in old days the judges of the High
Court did not even attend parties given
by the Head of the State. We have
poems in Bengali written in the eighties
—I do not remember the exact date—
that when thePrince of the British
Crown came down, an Indian Judge did
not attend the parties that were given
to him by a senior of the people
of the State, because they
thought they would be coming in
close touch with the executive authority.
I am told that in Calcutta, before 1923
cr 1928, the judges of the High
Court did not even attend any
party given by the Viceroy or
the Governor, because they thought
that if they attended the parties,
they would be taken to have been
influenced by them. But. today even
a very minor private party in the
Secretariat or Writers Buildings or in
the Bombay Secretszriat, you find these
judges and the Chief Justices sitting
together with the Ministers and others,
creating g feeling in the mind of the
common man that these judges are
being influenced by these Ministers
and others.

Another point I should like to
emphasise is about practice after
retirement. It §s very dangerous.
Our Constitution deliberately and
consclously adopted a provision by
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which it Dbarred private practice,
though my friend, Mr. More, supports
the proposition that they should be
allowed {o practise. Actually, it is
wrong. The common man must have
respect for these judges and Chief
Jusices of the High Courts. If they
are allowed to practise, they have a
feeling that they have to do some-
thing which loses the respect which
they had already acauired as a judge.
Of course, instances are very few
of judges going in for practice after
retirement. I am told that the rules
were such that the judges could
practise in the same High Court of
which they were judges. Because one
of the judges did that, the ruleg had
to be amended. The Constitution
has correctly stated the pro-
position that there should not be pri-
vate practice by these judges after
retirement. I strongly oppose the
post-retirement appointment also.

11 amMm.

The other day I was discussing
with a very eminent man, who is ac-
cidentally a judge of the High Court
and he was telling me that possibly

90 per cent of the superannuated -

judges of the High Court today are
filling various appointments here and
there. I do not understand this, If
. you think that the judges are compe-
tent to work after superannuation,
why do you not increase the age-limit
and allow them to work longer gs
judges? If after retirement you do
not allow them to practise as lawyers,
you allow them to take up posts on
Labour Tribunals, Income-Tax Investi-
gation Commission and what not. It
gives rise to a feeling that during the
last two or three years of his service,
the judge cannot go against the Gov-
ernment. We have thig feeling in
the Calcutty High Court. In what
capacity is the last retired Chief
Justice of the High Court working?
He is working as an Adviser to Gov-
ernment. and that appointment was
being talked about even six months
prior to his retirement. Our leading
lawyers litigant public and others had
a feeling that our Chief Justice is being
influenced by the executive because
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he was expecting a Government ap-
pointment after his retirement, may
be in some committee or sub-commit-
tee etc. We have also judges going about
discussing things with Governors and
Ministers, which is not considered
befitting the dignity of judges. There-
fore, I strongly oppose such appoint-
ments after retirement. 1 feel that
the time has come when the House
should discuss the post-retirement
appointments and see that such ap-
pointments are done away with. In
Calcutta openly in Press and in the
paper something was said against a
judge in a particular case towards a
particular party because he was going
to his house, and he hag behaved in a
manner which goes against the dignity
of a Judge of the High Court. In
olden days it might perhaps be thought
that this particular Judge is rather
pro-British, but even then they do not
openly say it out but today such alle-
gations are made and 1 do not know
how far such allegations are true, but
we have to consider the psychological
frame of the litigant public and of the
com non man when the iudges behave
in 1his manner or allow themselves to
be influenced by the big people and
top not others the Governor or the
Chief Minister or whoever it may be,
I urge that this point should be taken
into consideration in determining the
service conditions of the judges.

Mr. Chairman: 1 would request
the hon. Member to finish his speech
as soon ag possible.

Shri K. K. Basu: I will take up
just two or three minutes more. Some
Members have stated that good and
capable men cannot be found for
appointment as judges. Possibly
it is not the fault of the judges. I
might frankly say the legal luminaries
like Rash Bihari Ghose, S. P. Sinha.
Motilal Nehru and Bhulabhai Desai
are no longer there, but there are
individuals good enough for appoint-
ment as judges In the present
context of things, our legal luminaries
have died down, but still there are
judges who deliver the judgement
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immediately the arguments are closed
and there are also judgeg who are
talked to have been appointed other-
wise than on merit do not deliver
judgement for twelve or fifteen months
after the arguments are closed. This
is a question of individuals and it all
depends upon the Government pro-
perly selecting the individual for
appointment as judge. Even with
the talents that are available in the
country, I do not think that the pro-
position is made out that good and
capable man cannot be found for ap-
pointment as judges is quite correct.

On the question of the minimum
period of service, the Home Minister
has said that every judge must work
for at least a certain number of years
t¢ earn his pension. This is a very
dangerous proposition. Dr. Katju,
who himself was an eminent lawyer,
in spite of certain expressions which he
used, stil holds some respect for the
independence of the judiciary. So
long as he is our Home Minister
everything may be all right. But
cases may arise when a person at the
fag end of his career may be appoint-
ed to the Bench and may have the
opportunity to work only for a year
or two. I say that nebody should be
appeointed, unlesg he is in a position
to put in a minimum period of service
and I have tabled an amendment to
this effect.

I know that in the Calcutta High
Court there have beep only two or
three instances where persons apooint-
ed to the post of judges have not been
able to earn their pension. So, this
provision may be used as a thin end
of the wedge: it may be used in a
way which may go against the prestige
and dignity of the judiciary., I hope
the hon, Home Minister will accept my
amendment.

Mr. Chairman: I propose to call
the Home Minister at 11-15 to reply.
So, there are hardly seven or eight
minutes left.
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Shri A. M. Thomas (Ernakulam):
Mr. Chairman, in support of the Bill
I wish to make a few observations.
Mr. Frank Anthony said that political
considerations are being brought to
bear in the matter of appointment of
High Court judges. His reference to
the appointment in the Rajasthan
High Court has been answered by my
hon. friend Mr, Kasliwal. 1 know of
an instance where there have been
conflicting recommendations from the
Rajpramukh as well as from the Chief
Justice with regard to the appoint-
ment of a High Court judge. The
recommendation of the Chief Justice
was accepted. 1 am glad of the healthy
convention that is being developed by
the Home Ministry in advising the
President to accept the recommenda-
tion of the Chief Justice. So that,
I do not think that the attack that has
been levelled by my hon. friend Mr.
Anthony that appointments are made
on political considerations, has any
basis.

Sir, the first speaker who initiated
the discussion said that we must have
an all-Indiag cadre of High Court
judges. But for that what is essen-
tial is uniformity in the scales of pay
and other emoluments. Sir, in the
Administration Report of the States
Ministry for 1952-53 it was stated that
there has been g proposal under the
consideration of the Government of
India for framing uniform rules gov-
erning the pensionary, leave and
travelling allowance terms of High
Court Judges of Part B States.

“Though salaries may be differ-
ent, the status, responsibilities and
functions of the High Court
Judges do not vary as between
Part A and Part B States. The
existing disparity between the
salaries of judges in Part B States
and Part A States is due to the
lower level of salarles in Part B
States and their more difficult
‘financial position. It is expected
that when these causes cease to
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operate, it will be possible to at-
tain uniformity.”

I admit that there may be some diffi-
culty in introducing uniformity as
between Part A and Part B States. I
cannot understand the difficulty in in-
troducing uniformity between Part B
States inter se. In the very same
Administrative Report, it has been
stated that the salaries of the High
Court judges vary from Rs. 3,000
to Rs. 1,500 in Part B States. In Raja-
sthan, my friend, Mr. Kasliwal said
that the Chief Justice gets Rs. 3,000
and the puisne judges get Rs. 2,000 but
in Travancore-Cochin, the Chief Justice
gets Rs. 2,000 and the puisne judges
Rs. 1,500 whereas in the High Court
in PEPSU which gets only one-third
of the revenues of Travancore-Cochin,
the Chief Justice is getting Rs. 3,000
and the pui$ne judge gets Rs. 2,500/-.
This anomaly should be got rid of and
I just wanted to intervene jn the dis-
cussion to bring forward this matter

to the notice of the Home and States
Ministries.

The Constitution of India treats all
judges equally so that there is no
meaning in having different cadres
for different High Court judges. So
long as we do not introduce unifor-
mity in this matter, the article which
my friend Shri Raghuramaiah referr-
ed to, namely, article 222, will remain
a dead letter. How can we have trans-
fer of judges from one High Court to

" another High Court so long as the
scale of salary is not uniform or the
scale with regard to other allowances
and emoluments is not uniform? I
wish to lay emphasis on this aspect
and as early as possible a Bill may be
brought at least having uniformity
with regard to the salaries of High
Court judges in Part B States.

Shri Joachim Alva; May I put in
a plea? This is an important Bill and
we should be given twenty minutes.
This is something very very Ilmpor-
iant and we have got some walid

points and so please allow us 20 or 25
minutes......
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Mr. Chairman: Order, order. He was
perhaps not present when I took the
sense of the House. The House agreed
that at 11.30 I should close the first
reading and we will take one and a
half hours for the second reading—
the clause by clause discussion—and
for the third reading, half an hour.
This was the time-table agreed to by
the House and I propose to follow it
If 1 allow speeches like this, it will
take away the time allowed for clause
by clause consideration. I am sorry I
cannot accept it.

Shri Joachim Alva: 1 have stood
here and I have a number of points...

Mr. Chairman: What is this? There
is no end to this.

Shri Y~«chim Alva: The previous
speake: f}_.s?':e taken  twenty-five
minute ha -*

'\)-"e.

Mr. Chairman: What does it matter?
The hon. Member should not persist
in bringing these matters to the notice
of the Chair. Does the hon. Membe:
mean to say that as soon as a Mem-
ber has spoken for ten minutes, I
should ask the hon. Member to
stop even if he is making good
points? After all, the Chair has been
invested with the discretion and the
hon. Member knows it himseilf; he hae
been making speeches in the House
so many times taking more time than
others. The Chair is invested with
discretion to allow an hon. Member
more time; otherwise, it will be very
difficult to regulate the debate. No
grievance on this score need persist-
ently be urged.

Shri Joachim Alva: Sir, Mr. Frank
Anthony.......

Mr. Chairman: There is no question
of replying to the remarks of the
Chair. I deprecate this attitude very
much.

Dr. Katju: Mr. Chairman, during
the debate on this Bill, you were
pleased to allow discussion on ques-
tions relating to the appointment of
judges which really are not relevant
but I greatly regret that many things
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have been said on this point which,
unless you allow me two or three
minutes to deal with, is likely to create
great misunderstanding.

It has been said broadly without
any justification whatsoever—I say so
with the greatest emphasis—that politi-
cal considerations are allowed to come
into play in the appointment of judges
of the High Courts—whether Part A or
Part B States. I should like to say
with emphasis that this is far from
truth; nothing like that happens. Please
remember: what is the provision in
the Constitution?

If a judge of the High Court has
to be appointed, then the usual pro-
cedure is this: the matte € begins
from the Chief Justice of - ‘'t High
Court. He initiates and heT¥.j}s: ‘My
brother judge is retiring and there is
going to be a vacancy; I considered
all the possible claimants and this is
my proposal.’ He addresses the Chief
Minister. The Home Ministry has cir-
culated about four years ago what
the procedure should be. On that re-
commendation of the Chief Justice,
under the Constitution, the Governor,
which means the constitutional head,
and the Chief Minister have to express
their opinion. The Home Ministry’s
circular says: in this matter you not
only send us the opinion of the Chief
Minister but also the personal opinion
of the Governor. The Governors—I
know that there are one or two excep-
tions—go outside the province. When
the matter comes to the Home Minist-
ry—to the Central Government—there
are three papers before them—the
opinion of the Chief Justice, the per-
sonal opinion of the Governor and
the opinion of the Chief Minister re-
presenting the State. On those papers
we consult the Chief Justice of India.
The whole file is sent to him. He has
his personal knowledge, he makes his
comments. And then the matfer |is
submitted to the President in the re-
gular manner.

Some hon. friend suggested—I was
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rather surprised—he said this is a mat-
ter of such importance that the Presi-
dent should be guided by the advice of
the Chief Justice of India, and the
Central Government should siand
aside. I do not know whether this
observation was made with a clear
forethought of what actually it meant.
Suppose the Chief Justice of India be-
comes the adviser of the President in
this particular matter. Is the sovere-
ign Parliament going to abdicate its
functions? Because, under the Consti-
tution, the President is the constitu-
tional head of the State, and he must
act on advice. And for this my hon.
friend suggested the Chief Justice of
India, because all the Ministers are
suspect because they have got politi-
cal affiliations, because they have re-
lations, brothers, sons-in-law, and
goodness knows what; therefore they
ought not to be trusted. They may be
trusted with everything in the world,
question of war and peace, every
appointment, enormous appointments.
But the judiciary must be indepen-
dent; therefore it should be the Chief
Justice of India. Now, suppose the
Chief Justice of India gives some ad-
vice. Parliament cannot discuss him;
the Chief Justice of India is not here.
Under the Constitution a judge may
be appointed. But, having been ap-
pointed, he cannot be removed. Please
remember everywhere, under every
Constitution the independence of the
judiciary is guaranteed not by the me-
thod of appointment of the judge but
by the fact that the judge becomes
absolutely certain of his security of
office. He is above all suspicion. He
has no- apprehension that if he decides
a case this way or that way it may
please some people or it may not
please some people. The Chief Justice
of India cannot be removed. No judge
can be removed. Suppose you are not
satisied—I am taking a pure illustra-
tion—syppose you are mnot satisfled
with a particular appointment. You
can at present move a vote of no-confi-
dence in the Central Government as a
whole, or you may pick out...

Shri K. K. Basu: The Home Minister.
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Dr. Katju: Yes, the Home Minister,
as you are so fond of him, all of you;
and say all fine things about him and
send him to the gallows. That is a
different matier. My hon. friends could
not think of these. They are trying
to set up a Constitution unknown,
namely, that in this particular matter
the usual advisory channel should be
interrupted, somebody else should
be brought in, and that somebody else
is not to be subject to the authority
of Parliament. We have a phrase—
sometimes judges have said it to me
—this is not even a statable proposi-
tion, what to say of an arguable propo-
gition. It is not even a proposition
which can be stated. It is so much
devoidq of—I do not want to wuse
any unparliamentary expression—

An Hon. Member: Commonsense.

Dr. Katju: Devoid of any sound
sense. My hon. friend Mr. Basu...

Shri S. S. More: Who are the judges
who said so? Sir, to strengthen his
argument he mentions that certain
judges have said this. We must know
the quality of the judges.

Mr. Chairman: Order, order. It is
his own opinion. He is only supple-
menting it by referring to the obser-
vations of some judges.

Dr. Katju: Please remember jn the
United Kingdom—I am not mention-
ing the United Kingdom by way of
any sort of precedent which we must
follow always—but in the United
Kingdom, I understand, judges are
appointed by the King or the Queen
on the advice of the Cabinet, and that
advice is given by the Prime Minister.
And the Prime Minister consults the
Lord Chancellor. Now, the Lord Chan-
cellor himself is a member of the
Cabinet, He is not a pucca man; he
goes in and out of the Cabinet. It is
a political appointment; only the judge
stays on permanently. There are the
judges and the Chief Justice of Eng-
land. So, I do not know of any prece-
dent where, in making appointments
the constitutional head of the States
Boes outside the Ministry and says:
‘I am going to consulit AB or CD’
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There must be some limit to youwr
suspicion and to your casting asper-
sions on the Ministry as a whole. Any
moment you may coime this side, as
you hope to come this side some day.

Several Hon. Member: No, no.

Dr. Katju: Then, what will hap-
pen to you? You will all be tarred
with the same brush with which you
are tarring us; perhaps much more
thickly.

Shri S. 8. More: We cannot remove
the men appointed by you.

Dr. Eatju: Then I come to another
point. I rather regret to have heard
what my friend Mr. Basu said. He
was talking of the Calcutta High Court.
He said that the judges go to parties;
they go to Government Houses and so
on. He has made this very argument
many times. Anyone may like to go
to Rashtrapati Bhavan. What is the
good of talking and talking in the old
terms? Pormerly, the Viceroy was the
seat of executive power; the Governors
in the Provinces were the seat of exe-
cutive power. In both these places now
our own man is the head of the State
and if the head of the State, at cere-
monial functions, State occasions like
celebration of Independence Day, Re-
public Day or some such other func-
tions, invites judges, do you mean to
say that the judges should not go or
accept the invitation? That will be the
highest discourtesy.

Shri K. K. Basu: Apart from the
ceremonial days, as the Mover him-
self has said, are not the judges invit-
ed on other days?

Dr. Katjn: Now, do not try to drag
me; I have already been sufficiently
dragged. I have got a table of rules
for myself. The judges come to me; talk
to me and we discuss about Bengali
art, dancing, music, literature; discuss
about Rabindra Nath Tagore and so
on. Therefore, I say, please do not im-
port anything by way of illustration
from the days of old when the Viceroy
and Governors were entirely different
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thinking; this suspicious way of thiunk-
ing. My hon. friend, who has gone
away, says that the judge of a High
Court is also a suspect. Of course, he
may be a Hindu or a Muslim. He has
got his sons. Therefore, do what? Trans-
fer himn and let him not remain in the
same High Court for more than three
years? In Allahabad we had a Justice
in the High Court, Mr. Banerji, who
was there continuously for 30 years;
one of the greatest judges I have seen
and come across. Many other have
remained for ten, twelve or fifteen
years. According to my friend they
must be transferred after three years
It is very easy to say that. Now,,
here is this great urge for regional
.Languages. I do not know how far the
public of any particular State will to-
lerate the continuance of English as the
court language. Therefore, supposirg
there is a gentleman from Tamil Nad.

Some Hnn. Members: Say, Andhra

Dr. EKatju: Alright I withdraw; 1
will say Andhra. He should not serve
in Andhradesh. I do not know what
sort of reception he will receive in
Tamil Nad when he goes there. Sup-
posing you do not send him there and
instead, put him in Bengal and Beun-
gali litigations and files come before
him. Will he ask for a translation in
Telugu or in any other language? He
does not know Hindi at present. Then
after three years send him to Punjab.
He will have to learn Punjabi. After
three years,—he may continue in ser-
vice for 12 years—he will have to be
sent to Gujerat or Maharashtra. He
will have to learn the Marathi langu-
age. It is ridiculous. It really makes
me grief-stricken to hear this thing.

Shri Raghuramaiah: Now that the
hon. Minister has been good enough to
refer to me, may I say that just as in
the Supreme Court, every judge is not

necessarily familiar with every langu-
age in this sub-continent and still we
carry on, the same thing shoula apply
to the High Courts.
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Shri S. V. Ramaswamy: The High
Court judge is not a magistrate to be
transferred from court to court.

Dr. Katju: I entirely dissociate my-
self from and disagree with this senti-
ment and the insinuation underiying
it. In India by the grace of God, our
judiciary has won a greaf name
throughout India. They have continued
in their own High Courts and there
have been no transfers. There is that
question which means transfers. This
goes to say in a light manner that no
judge should be allowed to serve in
his own province because he cannot be
trusted. I say this is not a proper insi-
nuation against our own judges. That
is all I have to say about this.

Shri Frank Anthony needs no reply
because his usual practice is to make
a speech and go away. Then comes
my hon. friend’s suggestion about Part
B States. Probably, Members know
that on the 16th December, we have
gazetted the rules by the President
relating to the Part B States covering
the entire fleld. If the hon. Members
desire that this matter should be dis-
cussed in Parliament, I shall see to
it that a Bill is brought forward in
the House. They are of the same
nature. There is really no matter of
urgency. If the House expresses a de-
sire to discuss them, I will consider
that and we will bring forward a
parliameniary legislation.

Lastly, some hon. Members said thst
pension should be a minimum pension
of Rs. 1000. I say that has not been
the practice here. In one breath you
say, social justice all salaries should
be reduced. The Minister in the
States—not in the Central Government
—are getting Rs. 1000 or Rs. 1200 or
Rs. 750; in Travancore-Cochin proba-
bly less.

Shri K. K. Basu: What about their
illicit income?

Dr. Eatju: These High Court judges
stand on a peculiar footing. I do not
want to go into all those traditions. 1
take it that it is the deeper conception
of professional tradition in India The
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judges who had accepted office, were
making large sums. About the Ilate
Lord Sinha and many others, I really
do not know. I know, in Allahabad.
many people. Always large incomes
were discarded and they accepted
Rs. 4,000 as salaries. A sum of Rs. 500
does not make much of a difference. So
far as pension is concerned, we have
considered this. The pension has al-
ways been Rs. 1,100. The only distinc-
tion is that you cannot get pension if
your service has been less than 7 years.
I may assure the House one thing. We
shall take care to see, and we have al-
ready set this practice in motion, that
no one could be appointed a judge of
a High Court in any part of India un-
less on an average he has at
least to put in five years of service. I
am not talking of exceptional cases 6
months this way or that. Some Minis-
‘ter or somebody shoving in some one
as a judge for some time and then giv-
ing him a pension of Rs. 500/~ for the
rest of his life, up to 90 years, and ihe
tax-payers continuing to pay all these
years, is non-evistent. So far as the
amount of pension-is concerned. it has
been the standing rule here ever since
High Courts were founded. namely
£1,200 for an English judge, an Indian
judge getting something like that. And
we are continuing that. Therefore, 1
do not want to take up any more time,
but I was really rather sorry that aris.
ing out of this Bill certain aspersions
should have been cast on the judici-
ary, the methods of their appointment
and that they were rather going dowr.
That is not a fact.

Mr. Chairman: The question is:

“That the Bill to regulate cer-
tain conditions of service of the
judges of High Courts in Part A
States be taken into considera-
tion.”

The motion was adopted.
Clause 2— (Definitions).

Shri K. K. Basu: I beg to move:

In page 1, line 16, after “President
of India” insert “and nominated by the
Chief Justice of the High Court or by
the Chief Justice of India or Parlia-
ment by resolution”.
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“Actual service” has been defined to
include the time spent by a judge on
duty as a judge or in the performance
of such other functions as he may, at
the request of the President of India,
undertake to discharge. After the
words “President of India” I want to
add “and nominated by the Chief
Justice of the High Court or by the
Chief Justice of India or Parliament
by resolution”.

As I have already said in my speech
on the general consideration, my
whole idea is to see that the appoint-
ment of judges to discharge functions
other than those of a judge should be
restricted. In many of our Acts we
make this provision that a judge
should either preside over a Tribunal
or somehow be connected with it or
provisions are made where a Judge
should be there. So, I quite visualise
there may be occasions when judges
have to be appointed for duties other
than those of a judge, but I only want
that such appointments should be
restricted, and that such appointments
should be made by the President on
the suggestion of the Chief Justice con-
cerned, or, if necessary, on a resolu-
tion of Parliament. We have seen what
has happened. Of course, Dr. Katju
will say it is casting an aspersion. It
is not a question of our casting any
aspersion. It is what the people feel
Even in this case I give an example.
In our parts there are judges about
whose judicial capabilities there is no
doubt. They are brilliant, first-class
judges. But when they are appointed
to other duties, for instance to enquire
into the tramfare increase agitation, to
enquire into palice atrocities, or to
enquire into such other things, it is
often seen that a particular judge is
appointed. Even the people have a
feeling that if a special tribunal is to
be appointed regarding certain allega-
tions against the Government or the
Ministry, this particular judge is ap-
pointed. It may be because of his
efficiency, but the people have develop-
ed this feeling that by his close con-
nection with the executive, by frequent
appointments in such executive
tribunals or such enquiry committees,
he is more influenced by his executive
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friends. Therefore, I want that if we
need a High Court judge to be appoint-
ed for a particular purpose, other than
the function of the judiciary, he should
be appointed on the nomination of the
Chief Justice of the particular High
Court or Parliament by n resolution
may do so. This is the only short
point I want to make.

Mr. Chairman: Amendment moved:

In page 1, line 16, after “President of
India” insert “and nominated by the
Chief Justice of the High Court or by
the Chief Justice of India or Parlia-
ment by resolution.”

May I know the reactions of the hon.
‘Minister?

pr. Katju: I am unable to accept this
amendment because it introduces a
very novel and very dangerous princi-
ple. My hon. friend now says that the
President of India should not be able
to act on his own authority. He should
get the nomination made by the Chief
Justice of the High Court or by the
Chief Justice of India or by Parliament
by a resolution. I suggest that all that
has been said of the Ministers today—
they have become accustomed to it—
will in future be said in regard to the
appointments made by the Chief
Justice of any High Court or by the
Chief Justice of India, because it would
be suggested that so-and-so has been
appointed by the Chief Justice, and
all sorts of allegations will be made.
I do not want that the Chief Justice of
India or the Chief Justice of any High
Court should be brought under public
discussion.

So far as nomination by Parliament
is concerned—my hon. friend says this
matter should be brought before
Parliament by a resolution—this is
again, he will forgive me for saying so,
not a statable proposition.

Mr. Chairman: Shall I put the
Amendment to the vote of the House?

Shri K. K. Basu: Yes.
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Mr. Chairman: The question is:

In page 1, line 16, after ‘“President
of India” insert “and nominated by
the Chief Justice of the High Court or
by the Chief Justice of India or Parlia-
ment by resolution.”

The motion was negatived.

Mr. Chairman: There are two amend-
ments in the names of Shri N. C.
Chatterjee and Shri Amjad Ali. The
hon. Members are absent. Then, there
is another amendment in the name of
shri K. K. Basu. Is the hon. Member
moving it?

Shri K. K. Basu: I beg to move:
“In page 2, omit line 22."

By this amendment, I seek to omit
the words ‘joining time on return from
leave out of India’. I do not under-
stand why such a provision is neces-
sary in the present context. These
things might have happened in the
period when we had a large number of
British judges. As long as vacations
were meant for going home, they used
to go there, and oftentimes it so hap-
pened that they used to add two or
three more days, so that they could
enjoy the benefit of a full week. But
now when we have mostly Indian
judges,—there may be one or two for-
eigners, and even these, we hope, wil
not be there in the near future—I do
not understand why a provision of this
nature is necessary. Therefore, I move
that this phrase be omitted in clause
2.

Mr. Chairman; Amendment moved:
“In page 2, omit line 22.”

Dr. Katju: I am in sympathy with
what my hon. friend has said, and I
would not like any Indian judge to go
on leave out of India, for that has be-
come meaningless at present. But we
have got some judges who were enjoy-
ing the benefit of this condition of
service. Under the rules, they
were entitleq to some leave out of
India, and here, that has to be
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guaranteed and porvided for. So, in
framing this Bill, we had to take that
into consideration. But I quite agree
that when that generation is exhaust-
ed, there would not arise any oppor-
tunity or any occasion, when any such
leave would be granted to any judge.

Shri K. K. Basu;: Is it your idea that
if you remove this provision, the
guarantees, that you had given to the
'jud'ges prior to the Constitution, would
be violated?

Dr. Katju; Yes.

Shri K. K. Basu: In that case, I
would like to withdraw my amend-
ment.

Mr. Chairman: Has the hon. Member
leave of the House to withdraw his
amendment?

Several Hon. Members: Yes.

The amendment was, by leave with-
drawn.

Dr. Katju: I beg to move:

(1) “In page 2, line 12, after
‘means’ insert ‘the High Court at
Rangoon'.”

(2) “In page 2, line 15, ajfter
‘Part A State’, insert ‘and in-
cludes a High Court which was
exercising jurisdiction in the cor-
responding Province before the
commencement of the Constitu-
tion’.”

(3) “In page 2, line 35, omit ‘in
a Part A State'.”

My first amendment is intended for
this purpose. We have got one judge
who was transferred from Burma to
Allahabad. It was done on the occasion
‘when Burma was a part of the British
Empire, and the transfer was made
with consent. So, that judge has to be
provided for. ,

The same really is the reason for the

other amendments also, which seek to
treat all the High Courts op one and
the same basis.
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Mr. Chairman: The question is:

“In page 2, line 12, after ‘means’
insert ‘the High Court at Rangoon'.”

The motion was adopted.
Mr. Chairman; The question is:

“In page 2, line 15, after ‘Part
A State’ insert ‘and includes a
High Court which was exercising
jurisdiction in the corresponding
Province before the commence-
ment of the Constitution’.”

The motion wae adopted.

Mr. Chairman: The question is:

“In page 2, line 35, omit ‘in a
Part A State’”

The motien was adopted.

Mr. Chairman: The question is:

“That clause 2, as amended,
stand part of the Bill”

The motion was adopted.

Clause 2, as amended, was added to
the Bill.

Clause 3 was added to the Bill,
Clause 4— (Leave account etc.)
Shri K. K. Basu: [ beg to move:

(1) In page 3, line 8, for ‘“one-
forth” substitute “one-eighth”.

(2) In page 3, line 13, omit “double”.

My first amendment relates to the
time spent by him on actual service.
Instead of ‘one-fourth’, I want to put
it as ‘one-eighth’. The second one is
regarding the compensation for vaca-
ticn not enjoyed. Here it is said that
“as compensation for the vacation not
enjoyed, a period equal .to double the
period by which the vacation enjoyed
by him in any year falls short of one
month”. I want to delete the word
“double”. I find support in this in the
introductory speech of the Home Minis-
ter—I do not know if he will stick to
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it. Judges have been enjoying holi-
days not commensurate with those en-
joyed by other public servants. What-
ever might have been the conditions,
because we know the British Judges
were there and they wanted long holi-
days. But now—as he said, in some
High Courts, our judges of their own
volition have reduced the holidays they
enjoy. Therefore, I feel that this
special advantage which is not given to
other types of public servants should
not be extended to judges—when some
of them have already cut so many
holidays. If they @re asked to serve
on a committee on account of which
they could not enjoy, the vacation,
they can only be compensated for the
period they have not been able to
enjoy. Why should there be double
the period? If he enjoys a certain
period of vacation and if he is put on
some other work and thereby he does
not enjoy the vacation, he should not
get double the period by which the
vacation enjoyed by him in any year
falls short of one month. Therefore,
I would say that in the present context
of things and in view of the reduced
holidays, we expect our public servants
to be public-spirited and work in the
interests of the country. The judges, I
should say, are the most respected and
superior type of public servants. They
should enjoy the same benefit or suffer
the same privation, if I may say so0. I
understand some of the judges have
already reduced their holidays. So I
urge the Home Minister to accept my
amendments.

Mr. Chairman: Amendments moved:

(1) page 3, line 7, for “one-fourth”
substitute “one-eighth”.

(2) In page 3, line 13, omit
“double"".

Dr, Katju: I am unwilling to accept
these amendments for a number of
Jeasons. The first one is that it means
a departure from a very long-standing
practice. The second is that while on
paper, it looks very large, namely,
granting a judge leave to the extent of
one-fourth of the time spent by him on
actual service, there are several provi-
sions here which take away a great
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deal, for all practical purposes, from
the generosity of this rule. Now, you
take, what we call, service for pension.
I refer to the clause which has just
been passed—clause 2, sub-clause (h):

“Service for pension includes
actual service”.

namely, when you are actually serv-
ing, and the second, ‘

“one month or the amount
actually taken, whichever *-
of each period of leave on _.il al-
lowances”.

Now that means a judge may be
entitled to a maximum of three years
leave, but if he does take that, that is
not counted for pension. The result has
been that very few judges have taken
this maximum three years’ leave. They
do so when they are compelled by
some very overriding reason, either
because of their illness or because of
some urgent, domestic reason or some-
thing like that. Then you have the
allowances. For the first month of
leave, the salary is Rs. 4,000, for the
second and third month of leave, it is
Rs. 2,200 or thereabouts. Then there is
a break. For this three years' leave—
You cannot exceed three years—you
are only allowed half allowances. If
you want Rs. 2,200, it is cut down real-
ly to 18 months. Out of these 18
months, you have only got Rs. 4,000 for
two months, Calculating on that basis,
¥You can only get 8 months. So I would
request my hon. friend, as a member
of the Bar, not to insist on this. Let
the present procedure stand. It is
very satisfactory to the judges and
they like it. It has stood the test of
time for a hundred years.

Shri K. K. Basn: At his request, I
beg leave of the House to withdraw
my amendments. :

The amendments were, by leave,
withdrawn.

Mr. Chairman: The question is:

“That clause 4 stand part of the
Bill”,

The motion was adopted.
Clause 4 was added to the Bill,
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Clause 5.—(Aggregate amount ‘OI
leuve ete.)

Shri K. K. Basu:. I beg to move:

(1) In page 3, line 21, for “three
years” substitute ‘“one-twelfth of the
period spent by him on actual service
or three years whichever is greater”;

(2) In page 3, line 31, for *“five
months” substitute—*“three months™;

(3) In page 3, line 32, for ‘‘sixteen
months” substitute “ten months”.

In the first of these three amend-
ments, I have suggested one-twelfth of
the period. Of course, as the Home
Minister just now said, there may be
difficulties in calculating the pension.
But if a judge has been really in ser-
vice for a period of seven or eight
years, and if leave is allowed for three
years, it would not be fair for that
amount of leave to be sanctioned to
him. Therefore, I have tried to put in
a period of one-twelfth, as in the case
of other sections of the public service
including magistrates and others. If
a judge is there only for a period of
6 or 7 years, he is not entitled to enjoy
the benefit for three years. The period
should be limited to one-twelfth of the
period of his service. In the case of
judges who may be in the Bench for
16 years or so, the case is different,
and they can be allowed such a period.

In the second amendment, I have
reduced the period to three months. As
I have said before, it is more or less
the reiteration of the same argument.
The period allowed—flve months and
sixteen months—looks disproportionate
when compared to the facilities enjoy-
ed by other members of the public ser-
vice. Of course, the Home Minister
said that it is the continuation of the
old system, but he forgets that on the
26th January, 1950, our country has
adopted a Constitution which made
many changes. We also expect many
changes in the future. Those who are
drawing high salaries may not be
drawing them at some time in the
future. Whatever it may be, the con-
ditions in our country are changing,
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and will change. Therefore, there is
no point in saying that so long as the
condition given in 1865 or earlier than
that period, stands, that condition
must be continued. When we expect a
change of structure, when we accept
a new welfare state to be built up, we
should also feel that the judges should
not enjoy those benefits which look
rather disproportionate to those enjoy-
ed by other sections of the public ser-
vice,—tfar less,—the common men.
That is why I want these two latter
amendments also to be adopted.

Mr. Chairman: Amendment moved:

(1) In page 3, line 21, for ‘three
years” substitute *“one-twelfth of the
period spent by him on actua] service
or three years whichever is greater.”

(2) In page 3, line 31, for “five
months” substitute “three months”

(3) In page 3, line 32, for ‘“sixteen
months” substitute “ten months”

Dr. Katju;: My hon. friend has very
kindly agreed to my request to with-
draw his amendments to clause 4. Now
also I shall make the same request to
him, The whole structure is this.
There is a sort of an account opened
in favour of the judge just as you have
the credit account in banks. The Ac-
countant-General keeps that account.
Supposing on that basis, a judge has
two years’ leave outstanding to his
credit, we say “You cannot be paid
for more than sixteen months at any
time. But please remember that if you
take that leave which is due to you,
for the first month, you will get Rs.
4,000, for the remaining four or five
months, you will get only Rs. 2,000 and
for the remaining ten months you will
get only Rs. 1,100."” This is a financial
check, which is so great in practice
that no judge ever applies' for that
leave, unless he is driven to do it.
There is also other check, namely, -the
calculation of his leave for pension
purposes. These two checks or counter-
checks work in such a strong fashion
that the so-called liberality of it never
really comes into operation. It is only
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for contingencies. There may be ex-
ceptional cases where a man may be
so ill with cancer or some sort of lung
disease and the doctor says, “You must
remain in hospital for twelve months.”
So, in those cases even Rs. 1,100 may
or may not be sufficient. Otherwise, he
will have to go out. My hon. friend
may trust me to see to it that it is real-
ly not causing any great loss to the
public exchequer. Please also remem-
ber that so far as the leave rules are
concerned,—I am not quite familiar
with the rules—three or four years’
leave could be accumulated. Then
there is half-pay leave up to two
years, and then therg is unlimited
leave without pay for another three
years. I am quite conscious of the fact
that long vacations make a great deal
of change, but so far as judges are con-
cerned, there are some of them—elder-
ly people—who may fall ill, and they
may be entitled to go on leave. If they
are entitled to that leave, let them
have it.

I repeat again, the rule has stood
for a very long time and it Has caus-
ed no harm to anybody.

Shri K. K. Basu: 1 request that my
amendments may be put to the House
and a voice vote taken.

Mr. Chairman: The question is:

In page 3, line 21, for “three
years” substitute “one-twelfth of
the period spent by him on actual

service or three yeafs whichever is
treater”.

The motion was negatived.
Mr. Chairmam: The question is.

In page, 3, line 31, for “five
months” substitute ‘“three months”.

The motion was negatived.

Mr. Ckairman: The question is:

In page 3, line 32, for “sixteen
months” substitute “ten months”

The motion was negatived.
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Mr. Chairman: The question is:

“That clause 5 stand part of th-
Bill.”
The motion was saopted.

Clause 5 was added to the Bill.
Clauses 6 to 13 were added to the Bill.

Clause 14.—(Pension payable to
judges)
Shri K. K. Basu: I beg to move:

In page 5, line 2, for “twelve
years” substitute “eight years.”

I have sought to reduce the period
from 12 years for earning the maxi-
mum pensionto eight years. My ides
is this. Since you have made it a
condition that our judges should retire
at the age of sixty our forms of edu-
cation being such, it would be hardly
possible for any person to come to
the top, except in the case of excep-
tional genius, at an early age. In
many cases, fhe judges are appointed
not before they reach the age of 50 or
52 years. Therefore, I wanted by this
reduction, that there mighf be possi-
bilities of getting better men ang it
would obviate the difficulties expe-
rienced by Government in getting good
persons. Otherwise, they would re-
fuse to serve on the Bench. My idea is
that it you reduce the period from
twelve years to eight years, we can
get a good many persons who would,
normally in the present context, not
be prepared to serve Government be-
cause of the conditiong laig down in
the Constitution. This is the point 1
want fo make,

Mr. Chairman: Amendment moved:

In page 5, line 2, for “twelve years”
substitute “eight years”.

Dr. Katfu: Mr. Chairman, I fear
that my hon. friend is labouring under
a misapprehension. This clause has to
be read as a whole and this clause
provides the period for earning the
right to pension. Three contingencies
are provided. Either you serve for
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twelve years or you retire at the
superannuation age or you are medi-
cally certified to be unfit to render
service. The idea was, supposing a man
‘is employed as a judge at the age of 45.
The moment he puts in a service of
12 years and reaches the age of 57, it
is open to him to tender his resigna-
tion and then say, ‘I have earned my
pension, 1 want to go’. If my hon.
friend’s amendment were to be accept-
ed, the result would be that at the ex-
piration of eight years of service,
which means 45 plus 8, i.e, 53, at the
age of 53 he tenders his resignation to
the President and walks away with his
pension. What I am anxious is that
we should have the benefit of the ex-
perience and learning of every judge
at least for twelve years if he is with-
in the age of superannuation. If a
Judge is appointed at the age of 45,
then, I think the country is entitled to
expect that he may serve, unless he is
declared medically unfit, for at least
twelve years. I do not want that he
should have us in the lurch and go
away. If we appoint him at fthe age
of 48 he may retire at 60. We want
to have him there till the age of
superannuation

Shri K. K. Basu: Is it your idea
that as in the case of the Civil Service
where he earns a pension as soon as
he puts in a service of fifteen years, a
similar provision is to be made saying
that after putting in twelve years he
may retire?

Dr. Katju: Yes

Shri K. K. Basu: Then I was wrong.
I would withdraw my amendment,

The amendment was, by leave,
withdrawn.
Mr. Chairman: The question is:

“That clause 14 stand part of
the Bill.”

The motion was adopted.

Clause 14 was added to the Bill.
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Clauses 15 to 25 were added to the
Bill.

First Schedule
Shri K. K. Basu:

(1) In page 7, line 20, for ‘seven
years” substitute “flve years”.

1 beg to move:

(2) In page 7, line 24, for “seven”,
substitute “five”.

In page 7,—

(i) in line 31, for “shall be classi-
fied as follows:—" substitute ‘“shall
include service as a Judge and/or Chief
Justice in any High Court.”, and

(ii) omit lines 32 and 33.

As I said in my introductory speech,
I am against the provision of no mini-
mum period that a judge should serve -
for earning his pension. I want to
reduce the period to five years from
seven. The Home Minister has him-
self suggested that mo man should be
appointed as judge who is not in a
position to serve for five years at least.
There may be very seldom occasions
where this is not possible and you have
made special provision for retired
judges being re-appointed, irrespective
of the age. There may be occasions
when in a particular High Court there
is all of a sudden a necessity for the
appointment of many judges fer a
short time and you may not be able
to find enough people to flll the posts,
you may get a judge transferred from
another High Court. Supposing a
judge is not available for the Punjab

Mr. Chairman: Why Punjab?

Shri K. K. Basu: Let it be Calcutta,
I do not mind. So many important
judges and the Chief Justice for the
Punjab have come from outside. We
have provided for such transfers of the
High Court judges, and so we can
get any of the judges of the High
Court transferred to meet the situation
and there is also a provision to appoint
retired judges as judges for a short
time. I do not see therefore the abject
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of making the provision here that a
person will be entitled to earn a basic
pension only if he has at least put in
seven years of service as judge or an
ad hoc pension if below the period. In
view of the peculidr conditions here
that many of our persons do not attain
eminence before they are advanced in
age, I suggest that the minimum period
of service should be reduced from
seven to five years. We have a feeling
that these provisions for doing away
with the minimum period are brought
forward to accommodate the judges
who are executive minded. It js not
a question of what he thinks about a
judge, but it is a question of what the
people feel about our judges, which is
the criterion for our having the judicial
service. As I have accepted some of
the Home Minister’s suggestions, 1
request that he will also accept these
amendments of mine.

Mr. Chairman: Amendments mcved:

(1) In page 7, line 20, for ‘seven years’
substitute ‘five years'.

(2) In page 7, line 24, for ‘seven’
Substitute ‘five’.

(3) In page 7,—

(i) in line 31, for “shall be
classified as follows:—" substitute
“shall include service as a Judge
and/or Chief Justice in any High
Court.”; and

(ii) omit lines 32 and 33.

Dr. Katju: There is no gquestion of
bargaining in these matters. I.et me
put before the hon. Members ithe pen-
sion structure. The pension structure
is, firstly, if you have seven years of
service and you then retire, you earn
what is called the ‘basic’ pension of
Rs. 5,000.

12 Noon

To that basic pension as a puisne
judge is added for each year of service
Rs. 470. If you have a little pencil
and paper before you Rs. 5000 plus
Rs. 3,000 or Rs. 2,000 odd will give you
about Rs. 600 to Rs. 700 a month. If
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you complete eight years of service
then you get a double advantage. Rs.
470 remains where it is, but for 8,
years of service you get an additional
Rs. 1,000 added to your basic pension,
namely Rs. 600. If you put 9 it be-
comes 7; if you put 10 it becomes 10.
But 10 is the maximum. To Rs. 10,000
as the basic pay if you serve for 12
years you will get Rs. 10,000 basic pay
plus Rs. 470 x 12, There again there
is a maximum of Rs. 16,000. On the
top of all this: supposing you do not
put in 7 years' service, you put in only
6 years’ service, then this rule
Rs. 5,000 basic pay and Rs. 470 annual
increment does not come into opera-
tion ast all. You get Rs. 6,000 as fixed
sum for your being a judge.

" My hon. friend's scheme is entirely
different. He says, make it from 7 to
5, give him a basic pay of Rs. 5,000
and give him no annual increment.

Mr. Chairman: I doubt if the hon.
Member wants to convey that there
should be no annual increment.

Shri K. K. Basu: I said instead of
7 years five years should be the period
which entitles a judge to earn the
basic pay. '

Dr. Katju: Mr. Chairman, there is
an amendment in his name—I co not
know whether he is going to press it.
It is amendment No. 21 suggesting the
omission of lines 32 and 33.

Mr. Chairman: I take it that the
hon. Member does not want to press
it. It will mean that the annual incre-
ment will be stopped. The amendment
as moved has that effect. -

Shri K. K. Basu: If he accepts
Amendments Nos. 19 and 20, 21 and
22 will not be necessary.

Mr. Chairman: Then I take it that
if the first two amendments are ac-
cepted, he would not press the remain-
ing ones.

Shri K. K. Basu: I think the purpose
of my amendment No. 21 is not the
same. 19 and 20 are the same, and
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I want to reduce the period from seven
years to five years.

In 21 I say that there should not be
any difference between the Chief
Justice and other judges and therefore
in 21 I say that his service as judge
including as Chief Justice of any High
Court, or whatever it may be, should
be taken into consideration in deter-
mining his additional period of service.
I never dispute that a judge is entitled
to earn additional pension if he puts
longer years of service than the mini-
mum period for which he is entitled to
basic pension,

Mr. Chairman: We have got it under
Clause 5—the guestion about the en-
hanced pension.

Dr. Kafju: Mr. Chairman, this Bill
as it stands and the pension structure
have been very carefully worked out
and is an improvement on the old
standing practice. Let me repeat it
once again. We want to have our
judges to serve for long periods of
{ime; at least a miinimum of seven
years. It will be the concern of the
Government to see that the judges are
appointed on a ten or eight year basis
normally. In order to induce them to
come while they can put in seven
years we say: if you come in seven
years you will get Rs. 5,000 basic plus
seven times Rs. 470/-. My hon. friend
reduces it. He says make it five. The
result will be that a judge may come
when he is 54. What is the difference
if he comes for five years and then he
gets Rs. 5,000 basic and five times
Rs. 470 which will be Rs. 2,350? The
total pssion that he will get will be
Rs. 7,350. I do not want to be so gene-
rous. What I say is this: if you serve
for less than seven years, you will get
a lump pension of Rs. 6,000 a year.....

Shri K. K. Basu: That applies only
for a few years.

Dr. Katju: That will be a matter for
the appointing authority. He wiil
see to it that mno one is appointed
unless he can serve for 4, 5 or 6 years.

109 P.S.D.
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Unless there is—I repeat it for the
fourth time—some very exceptional
contingency, the House may take it
from me that short-term appointments
will not be made. But there may be
somcthing, some problem and there
may be a man of exceptional eminence.
The High Court may be confronted
with an exceptional class of litigation
in which one particular advocate may
be very proficient. I cannot say which.
But we want judges to serve at least
seven years and we do not want to
lessen the attraction. The net result
is this: that in the pension of Rs. 6,000
a year we have provided, my hon.
friend wants to add another Rs. 1,300
to which I am not willing to agree;
that is what it comes to and the whole
structure stands. In justification of
this I say this: Up till now unless a
judge serves for seven years, he was
not entitled to get a single penny. Mr.
Chairman, you may be aware of such
instances. For them we are providing
Rs. 6,000. Otherwise, the old structure
stands and there is no reason why we
should interfere with it in any parti-
cular way.

Mr, Chairman: I put the amend-
ments to the House.

The question is:

(1) In page 7, line 20, for ‘seven
years’ substitute ‘five years'

The motion was negatived.

Mr, Chairman: The question is:
In page 7, line 24, for ‘sevenm’
substitute ‘five’.”

The motion was negatived.

Mr, Chairman: :I'he question is:
In page 7,—

(i) in line 31, for ‘shall be clas-
sified as follows:—' substitute “shall
include service as a Judge and/or
Chief Justice in any High Court”;
and

(ii) omit lines 32 and 33

The motion was negatived.
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Shri K. K. Basu: Sir, I beg to mova:
In page 8,—

(i) Omit line 5.
(ii) in line 6, omit ‘Grade II'.

and No. 2. and the last amendment also
relating to the omission of sub-clause
9. I beg to move:

In page 8, omit lines 20 to 24.

Mr. Chairman: Is he moving his
third amendment also?

Shri K. K, Basu: Yes, Sir. I beg
to move: '

In page 8, line 18, for ‘“Rs.
20,000" substitute “Rs. 16,000”.

The first point is very short and
simple. My whole idea is thal so far
as pensions are concerned there should
not be any difference between a judge
and a Chief Justice of a High Court.
You, Sir, have been in the Constituent
Assembly which framed the Constitu-
tion after much deliberation, and there
we have deliberately scaled down the
difference in the pay only o five
hundred rupees. That is because we
feel that Chief Justices have to per-
form more or less the same work as
other judges, apart from some execu-
tive or administrative work, and there-
fore we feel that there should not be
much difference between the two.
Formerly, excepting in- one or two High
Courts, no Indian was appointed as
Chief Justice. It was as late as 1918
or 1919 that Sir Shadi Lal was ap-
pointed as the* Chief Justice of the
Lahore High Court, the first Indian to
be appointed as Chief Justice. Though
we had brilliant Indian judges they
were never appointed as Chief Justices.
In 1934 the Britishers appointed in the
Calcutta High Court a gentleman as
Chief Justice who had served in a
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country court in England or the Isle
of Man or something like that, who
knew very little of the legal principles.
In the British days the Chief Justice-
ships were meant for Englishmen and
therefore they kept a wide gap be-
tween the salary of the Chief Justice
and that of other Judges. And the
Chief Justice of the Calecutta High
Court used to get Rs. 6,000 In com-
parison to the Rs. 5,000 that the other
Chief Justices were gefting. When
our Constitution-makers deliberately
scaled down this difference to only
five hundred rupees—that is, Rs. 3,500
for a judge ang Rs, 4,000 for a Chief
Justice—I do not see why any diffe-
rence should be there in the pension.
Because after retirement it does not
matter whether one was a Chief
Justice or an ordinary judge. The
fact is that he had been on the Bench
of a High Court and has rendered
service in the capacity of a judge of
a High Courf. Therefore 1 have
moved this amendment so as to see
that there is no classification or class
among judges. They should all be put
together and this dassification should
not be tBere. We havs ‘hc clissifica-
tion between Chief Justice and other
judges only for the purpose of certain
administrative duties and for being at
the head of a particular High Court.

In the last one I reiterate the same
point. Whatever the period, he is
entitled to draw a pension. I shall
give one example. I may be wrong
about what transpired. But Shri
Lakshmipdt Jha served only for two
years. It is talked about that the
Bihar State Government did not like
the other seniormost judge of the
High Court, who has a claim to be
appointed as Chief Justice, to be ap-
pointed. Angd they prevailed upon the
Advocate-General of the State to
accept the post. And he served only
for two years and a few months. The
information may be wrong, but pecple
in Bihar openly talked about it. We
must guard against the seniority of
people being overlooked. It is not a
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question of a judge commifting a mis-
take. It may be in the interests of the
Bihar State that Shri Lakshmipat Jha
had to be appointed. The hon, the
Home Minister may say that there
may be occasions wnen certain per-
sons have to be appointed. But 1
shudder to think that persons who are
not nearing the age of superannuation
should not be available in the whole
of India. Our country can boast of
fine examples of legal luminaries on
the national or international forum.
The whole idea must change. It is
the feeling of the people which must
be taken into consideration, and due
to outside pressure somebody should
not be shoved in because they do not
want to consider the claims of the
other man.

I therefore urge wupon the hon.
Minister to accept the proposition. If
we can only get a person who is fifty-
eight and a half there is no point in
appointing him because he will hardly
serve for two, two and a half or three
years. We can go the whole length of
the country to find out a suitable per-
son. Considering the prestige of our
country and the feeling and the rights
1.hat the people expect to get from the
Independence of the judiciary, I sub-
mit that this principle should be ac-
cepted that no person should be ap-
pointed who is nearing superannuation
and the right to earn pension should
not be there.

This is all the submission I have to
make on this.

Mr. Chairman: Amendments moved:
(1) In page 8,—,
(i) Omit line 5.

(ii) in line 6,—omit “Grade II".

(2) In page 8, omit lines 20 to 24.

(3) In page 8, line 18, for “Rs. 20,000”
substitute “Rs. 16,000”.

Dr. Katju: Which is that amend-
ment? '
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Mr. Chaimman: Amendments num-
bers 22, 23 and 24. He wants to re-
move the distinction between Chiet
Justice and Judges in the matter of
pension.

Dr. Katju: I do not really under-
stand what my hon. friendq has said.
It has nothing to do with the amend-
ments.

Mr. Chairman: The amendments
relate to pension. He says that there
should be no difference between the
Chief Justice and Judges.

Dr, Katju: Does he really desire that
there should be no distinction between
the Chief Justice and Judges?

Shri K. K. Basu: Why have these
classes? The British for thelr own
purposes paid the Chief Justice
Rs. 1,000 more, but here according to
the Constitution there is only a diffe-
rence of Rs. 500.

Dr. Katju: Even in olden days in
the Calcutta High Court the difference
was Rs. 2,000, therefore, it was very
striking. But, in ihe place from which I
come, the difference is Rs. 1,000—the
Chief Justice Rs. 5,000 and all the
judges Rs. 4,000. But, the distinction
in pension has always been there. The
pensicn paid to a judge was £ 1,200;
to a High Court judge it was £1,500
and in the Calcutta High Court it was
£1,800. Now, to suggest that the dis-
tinction between the pension of Chief
Justice and a judge should be aboli-
shed, seems to be a remarkable propo-
sition. Secondly, please remember,
that while on the judicial side there
is no distinction between a Chief
Justice and judge; when they hear a
case the voice of both prevails equally,
but outside, when they are off from
the court, the burden of justice, ad-
ministration of lower courts and the
High Courts falls on the Chief Justice.
The Chief Justice discharges very
onerous administrative duties. I know
from personal knowledge that the
Chief Justice has to work in discharg-
ing these administrative duties for
something like two hours every day.
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Apart from the distinction of the office,
there is this additional responsibility
for which, I think, a higher salary is
paid and the pension he is entitled to.
This distinction has to be made. It will
be a sort of revolutionary thing to say
that for pension purposes only the
Chief Justice and the judge should be
ranked together, to which I cannot
agree (Interruption).

Mr. Chairman: Order, order. The
question is:

In page 8—
(i) omit line 5.
(ii) in line 6, omit ‘Grade II'.

The motion was negatived.
Mr, Chairman: The question is:

In page 8, line 18, for ‘Rs. 20,000’
substitute ‘Rs. 16,000

The motion was negatived.
Mr. Chairman: The question 1s:

In page 8, omit lines 2 to 24.

The motion was negatived.

Mr. Chairman: Shri Tek Chand is
not here.

Dr. Katju: I beg to move:

“In page 9, line 12, for ‘exceed-
-ing’ substitute ‘such additional pen-
sion together with the additional or
special pension, if any, to which
he is entitled under the ordinary
rules of his service shall exceed'.”

This amendment, Sir, is purely for
the purpose of clarification. When a
judge is appointed from the Service,
on such appointment he becomes en-
titled to an increase’ in his pension.
He is getting a certain salary as a
subordinate judge. When he becomes
a district judge, he gets an annual in-
crement in his pension. When he
becomes a Judge of High Court, he
becomes entitled to another annual
increment. There was an idea in our
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mind that we may not be misunder-
stood. Anybody may ask: “Well,
we are entitled to both the increments—
number one as a Judge in the District
Court and number two, as Judge in the
High Court.” This amendment is in-
tended to clear the point that these
two annual increments are to be
added together and must not exceed
Rs. 500 a year and a total of Rs. 2,500.
This is purely a clarification.

Mr. Chajrman: The question is:

“In page 9, line 12, for
‘exceeding’ substitute ‘such addi-
tional pension together with the ad-
ditional or special pension, if any,
to which he is entitled under the
ordinary rules of his service, shall
exceed”.”

The motion was adopted.

Mr. Chairman: The question is:

“That the First Schedule, as
amended, stand part of the Bill.”

The motion was adopted.

The First Schedule, as amended, was
added to the Bill.

Second Schedule was added to the
Bill.

Clause 1 was added to the Bill

The Enacting Formula and the Long
Title were added to the Bill.

Dr. Katju: I beg to move: ,

“That the Bill, as amended, be
passed.”

As there is some time, hon. Members
who were very anxious to speak on
the first reading, may now have an

opportunity of benefiting the House
with their views.

Mr. Chairman: Motion moved:

“That the Bill, as amended, be
passed.”

Shri Joachim Alva: I support the
main principles of the Bill. This Bill
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has really come in time in the sense
that the High Court Judges shoulg not
be made footballs of our party noli-
tics. They should be treated ag roses
in the garden of our Constitution.
They should be above reproach. They
should not speak; they should not lend
their ears and their tongues off the
Bench.

It was particularly distressing to
hear my hon, frienq Shri Frank
Anthony. He forgets that in his
spiritual lands of the United Kingdom
and the U.S.A., controversies have
arisen in regard to the appointment of
judges, more vociferous than have
ever occurred in this country. When
the late President Roosevelt appointed
a series of judges on the Supreme
Court Bench of the U.S.A., there was a
terrible controversy. When the late
Lloyd George sent Lord Reading, then
Lord Chief Justice of England, as the
Viceroy of India, it was condemned as
a political appointment. I remember,
reading as a school boy, a paper
attacking the appointment and contain-
ing details of the Marconi affair, a
famous controversy with which the
name of Lord Reading was associated.
Yet my hon. friend Shri Frank Anthony
did not seem to remember that the ap-
pointment of the Lord Chief Justice
as the Viceroy of India was attacked
at that time,

Judges are human beings. They
should be paid well. They should be
above worries. They have their
family affairs; they have got wives
and children.

Some Hon. Members: Family Affairs?

Shri Joachim Alva; As I said, they
should not lend their ears and tongue
for discussing legal disputes off the
Bench. They cannot also go about
pressing their personal claims. I am
glad that the hon. Home Minister has
brought this Bill. I would have liked
to see him even for one day sitting on
the Bench of a High Court or the
Supreme Court. With his varied ex-
perience and career as a great politician,
as a ereat statasman and 5 a great
lawyer from the fime of the Meerut
Conspiracy case which he argueq so
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ably, I would have been happy to see
him on the Bench in any court.

Shri Velayudban: (Quilon cum Mave-
likkara—Reserved—Sch. Castes): You
are contradicting yourself.

Shri Joachim Alva: I am not con-
tradicting; please don’t interrupt. I
say in the sense that the best talents
of the lawyers and Ministers should
be enlisted for these offices. It is no
doubt true that one of our great Legis-
lators, a former Member of the Central
Legislative Assembly the late Shri
Abhyankar, when he was put up before
a Nagpur Tribunal, for disqualification
as a practising Barrister, declared
thus: “i would like to be a man
amongst lawyers and not a lawyer
amongst men”, This should be the prac-
tice, the tradition of our lawyers.
They should not be contented with
merely amassing fortunes. They
should not be content with merely
increasing their bank balances. The
time has come in their career when
their services should be placed at the
disposal of the State.

We should not break the golden rule.
As far as possible, na Governor’s posts
or Ambassador’s posts or other high
appointment should go to the Judges
I may say that I appreciate one point
made by Shri S. S. More. In clause (4)
of article 148, it is provided that the
Comptroller and the Auditor-General
shall not enjoy any other office. No
doubt, in exceptional cases or in many
cases, 'judges can be honoured with
Commissions or Enquiries or even
Committees.

They shall not be deflected from one
post to another, or upto the posts of
Governors. We had the case of a
retired Supreme Court Judge being
appointed to a Governorship. He was
a man of exemplary behavior and
character, ang I have nothing to say
against his patriotism, but I do hope
that it will be the last case. I mean
Shri Fazl Ali who earlier acquitted
himself well in the Naval Mutiny In-
quiry Commission in 1947 and also as
Governor, and now in the most im-
portant appointment as Chairman of
the States Reorganfsation Commissiom.
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1 would say that we do not want
also to have political judges. Judges
can indulge in harmless political
maxims, but they shall not indulge
in political controversies. Today, the
judges, some of them, are apt to lend
their ears and also to wag their ton-
gues on political controversies. The
day our judges do that, the foundations
of our State will be broken up. They
are our guardians; they are the roses
in our Constitution. We shall respect,
and we shall not trample upon these
roses. We shall smell the scent of
these roses, but they must tzke more
precaution in keeping themselves aloof
from political controversies, and abcve
all in not lending their ears to such
controversies. They should have the
reputation of being above corruption.
Very few judges have been accused of
corruption, but our judges are expect-
ed to set up the highest standards.

Sir, you may permit me one minute
more. I recall the great irial of cne
of our greatest leaders Dr. Syama
Prasad Mookerjee, along with that of
Honourable Members Shri N. C. Chat-
terjee and Shri Nandlal Sharma. I was
present there and the memory of that
trial shall for ever be impressed in my
memory. When the Solicitor General
to Government stood up before
the five honoured Judges, headed by
the ex-Chief Justice, rishi-like Patan-
jali Sastri, and said: “You are making
a political trial”, all the Judges hit
him and said: “Will he withdraw?”,
ang the Solicitor General, Shri Daftari
had to withdraw and say: “My Lords,
I am sorry” He said it twice. Thai
shows that arguments put forward by
my hon. friend Shri Anthony reveal
where in the boot lies. Even when the
highest law officers have erred, the
judges of the Supreme Court have Fit
back. When Shri Daftari said “You
are making political capital out of this
case”, they Prit back, and they deliver-
ed the famnus judgement acquitting
Dr. Mookeriee. I think two proposi-
tions could have bezn laid down as a
result of that judgment: (1) that no
one shall be arrested unless it is very
essential, and (2) that no one shall be
arrested except by very proper means.
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We must be proud of our judges.
The Supreme Court of the Union of
India is an institution of which we
are really proud. They are also ser-
ved at present by an illustrious lawyer
as Attorney-General, Shri Setalvad,
who created a profound impression on
us all when he last addressed this
House. I think they can stand .com-
parison with their counterparts in any
part of the world. We are granting
these emoluments and concessions to
keep them above worry, so that it shall
not be said that after their retirement
they went painfully touting for briefs
Ir jobs. We shall establish great tra-
ditions for our Bar, traditions which
today have not been lowered but held
aloft, which will stand best comparison
with those of the United Kingdom and
America to which the hon. Member
Shri Anthony always harks back but
is not here to hear our reply.

Shri H. N. Mukerjee (Calcutta North-
East): I woulg like to say a few words
in regard to this Bill which we shall
be passing in a very short while.

I participate in this debate because
I do consider that this Bill relates to
a matter which requires very serious
thought on our part. The role of the
Jjudiciary in India today is so much more
important than it was before 1950 that
it is incumbent upon us to see to it
that our High Court Judges and our
Supreme Court Judges satisfy certain
criteria which the country demands of
them.

I am reminded of the days of the
17th century in England when Francis
Bacon, the Lord Chancellor, once said
that he expected the judges of England
to be like the lions under Solomon’s
throne. He wanted them to be lions,
but lions under the throne. To this
point of view, however, Coke, who
stood for the majesty of the law, said
he would not subscribe. As we know
he had a feud with Francis Bacon, and
he said: “Judges have to be lions but
not lions under the throne”.

Now, that we have a Constitution, a
written Constitution, which, in gpite of
its many deficiencies, guarantees to the
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citizens of our country certain fuuda-
mental rights, and now that it is the
duty and the obligation of our Judges
in the High Courts and in the Supreme
Court to expound what those rights are
and to see to it that the rights of the
citizens are not infringed, it is very
important for us to take every precau-
tion so that our judges really behave
like lions, but not like lions under the
throne, which is represented by the
Treasury Benches. I say this because,
as has already been pointed out at an
earlier stage of the discussion, occasion-
ally there have been instances, some-
times glaring instances, which are
rather significant, and which are rather
suggestive of a very dangerous influence
being excercised by the executive upon
the judiciary.

I happen to belong to an organisa-
tion of members of the English Bar in
Calcutta, the Calcutta Bar Library Club.
and I remember that the late Shri Sarat
Chandra Bose took the initiative in
getting a resolution unanimously pass-
ed by that Club, expressing its view
that judges should not hobnob with
Governors and other representatives of
the executive. Things had zone to such
an extremity that the members of the
Calcutta Bar Library Club had to get
together and pass a resolution unani-
mously, saying that judges should not
behave in a fashion which they were
sometimes found to be behaving in. It
happened because our friend the hon.
the Home Minister was, a} that time, as
far as I remember, Governor of West
Bengal. Now possibly, it was absolute-
ly innocent. He was a lawyer himself,
and he possibly wanted to talk to fellow
lawyérs, and he possibly wanted to
meet these judges just because they
were fellow lawyers. But anyhow, in
spite  of there being nothing
necessarily  suspicious about  it,
there was a feeling in the
country that this kind of an associa-
tion, a close, intimate and Jay to day
association of the judges with members
of the executive, and even the Governor
of the Province, who is supposed, but
only supposed to be above nolitics was
creating a lot of suspicion in the coun-
try. That is why I say that every core
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ought to be taken that the judiciary is
beyond reproach. The country is very
generous as far as the payments to the
judiciary are concerned, and the coun-
try has a right to expect that the be-
haviour of the judiciary should be
according as it should be.

Certain other instances have been
referred to, but I want to repeat cne
instance which was mentioned by my
hon. friend Shri K, K. Basu, and that
was the instance of the former Chief
Justice of the Calecutta High Court. I
cannot, for the life of me, imagine huow
a judicial personality of the eminence
of the Chief Justice of the Calcutta
High Court could go to the length of
accepting the job of Legal Adviser to
the Government of West Benga!. I ca.:-
not imagine how in a healthy atmos-
phere reports of this kind, which
materialised in actual fact, could cir-
culate. You can quite imagine the
result that that kind of a report cir-
culated produces upon the conduct of
the judiciary and vou can quite con-
ceive how it prejudically affects the
confidence of the people in the judiciary-

It has also been said that it is not
right that our judges should be expect-
ing, as they near the time of superan-
nuation, to be appointed to certain
kinds of jobs, tribunals of all sorts
labour or income-tax or whatever it
might be. If necessary, let us extend
the period of time, for which the judges
can work, But let us not put the judges
to this predicament that they are
driven to try for jobs after retirement.
I know of one case, a very independent
Judge of the Calcutta High Court, who
had a reputation for almost militant
independence, but I know how he was
driven to look for some kind uf a jcb,
after superannuation, under Govern-
ment. This is a sort of thinz which
is very bad, and that is why I
say that selection of the judges is a
matter which has to be done by those
who are the powers that be, very much
more carefully than it is done today.

I know that certain qualities are
required, if a person is to be a very
successful practitioner, but the qualities
of a successful practitioner of law are
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not necessarily the qualities of a judge.
A judge requires a certain dispassion-
ate character. Now, many of the very
successful practitioners of law are the
go-getter type; they have a resilience
of character; they have a kind of ad-
justability in their words, or even in
their thoughts; they have a kind of
adaptability which we see illustrated
in lawyer Members of this House.

Now, the go-getter lawyer is not ne-
cessarily of the judicial type, and we
have to be very careful about it. To
our shame, it has to be admitted that
our country has not produced lawyers
of an academic character. We have
not contributed anything of substan-
tial value to jurisprudence, and we
have got a kind of identification bet-
ween the successful lawyer and the
successful judge. This should not
happen. As far as appointments to
the judiciary are concerned, as far as
appointments to the Public Service
Commissiop are concerned, as far as
such appointments as the appointment
of the Comptroller and Auditor-Gene-
ral of India are concerned, we want
people with a judicial personality, with
a kind of mind which is not prejudiced
which is not pre-inclined one way or
the other, which is not unnecessarily
flashy, which does not have a weak-
ness for the airs and graces of “smart”
society. That is what we want of our
judges I know there are people in
this country who know some law, who
at the same time have certain cther
qualifications which are mnot exactly
judicial qualifications, and I want
Government to be very careful when
they are making appointments.

That reminds me of the kind of sus-
picion which is sometimes noised
about regarding judges. I remember
one case—I shall not name it. There
was g report in the Calcutta High
Court when a Full Bench was consti-
tuted of five judges and a matter re-
lating to preventive detention had
come before it. The judgment went
nagainst the detenus by three against
two. Three of the judges upheld the
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detention and two of the judges said
the detention was bad.

For sometime everybody in the
Calcutta High Court was hearing the
story—=good, bad or indifferent, right or
wrong, I do not know—that one of the
judges, the person who gave his judg-
ment last, had changed his judgment
at the last moment on account of cer-
tain pressure having been brought
upon him. I do not say that this re-
port wag correct. But this kind of re-
port circulates because we have got on
the Bench people who do not have
that kind of dispassionate mind, who
do not represent the ideal of justice
which is blind, which does not look at
the faces of the people, which does
not try to gauge things which are irre-
levant to its duty. We want justice
to be dispensed properly; we want
judges to be above suspicion; we
want that things done in regard to the
judiciary should be absolutely above
board and we want that the Govern-
ment comes forward with such schemes -
as would really enthuse intellectual
people in this country who hapren to
know some law so that they can feel
that by accepting the position of a
judge, they are really devoting them-
selves to the service of the community.
Now if we can do that, if we can gua-
rantee the appointment of such people,
then and then alone shall our judiciary
perform those functions which the
Constitution has imposed upon them.
I say, Sir, since the Constitution has
now elevated the position of the judici-
ary to a very high level, we have to
make sure that our judges shall not
be lions under the throne but shall be
lions in their own right always stand-
ing up for the freedom of the citizen,
always trying to see to it that the
freedoms conferred by the Constitu-
tion are not vitiated by any kind even
o¢ suggestion of executive interference
or processeg of that kind.

st fegram fog (feor e

gfeqor) : garafa o, ag st frsaw
AT WAT F GTHA SUAT § A AT
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FT 9% AT FI G AT 4¢ 9 a@
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Fremare e @ T o o Y
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=1fed, 37 ¥ fo7 #t us frars frga
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YT T FT §% A IEM AT T 97
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F1 feme #3011 ¥4 3§ F[/EL T
ITHI IF 799 §F fof qEiFare & 6
AR g% faaT &1 gwaw fwar ar )
T ¥ feme @9 F a) S99 O
frafaa 1, ag 3o & fod oF @3 e
Fa@ g1 # = g v mae W
A qC AR FT | 57 TR § q4
TH fq@ T aWaT FW gd d9A1 W9
T I E AR A R W
T gT Arer F ey qrfi fFam s
o W AW (AR : wA-
oft wERy, T W ag dae A fnAe |
TF A9 IRl g, AN TG A 5 7@
fadas ot g a™E STA g &
g e e Ew ¥ fou d ) ¥ aw-
& g fF ag aga & s fadaw &,
fe o frdas & fadh Y o @ R
FEHFEFEST........

Mr. Chairman: Probably, the hon.
Member was not here. The hon. Home
Minister referred to it and gave a
reply to this aspect of the question.
He gave a very satisfactory reply.
I would just request the hon. Member
to kindly see that reply and he will feei
satisfled. If he has got any other
point, he can make.

Dr. Suresh Chandra: Thank you,
Sir.

Dr. Katju: Mr. Chairman, this Bill,
as you were pleased to observe, has
given rise to many comments which
really do not arise out of the Bill at
all but they are matters of very great
importance. My hon. friend, Prof.
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Mukerjee who is not here just now
referred in his usual very lucid and
very eloquent manner to the distine-
tion between what he called a successe
ful advocate and a. successful judge..
I entirely agree with him. But the
difficulty is that there is no thermome-
ter or any other instrument by which
you can get hold of the successful judg-
es whom my hon, friend had in mind.
His experience, of course, lies in poli-
tics and there he'deals with politicians
and it has now become a matter of
general practice for the politicians to
abuse lawyers whenever they get an
opportunity. He put it in a very beau-
tiful way (Interruption). He said a
successful lawyer acquires a certain
adaptability, flexibility to say things
he likes. He may argue for the nega-
tive proposition, he may argue for the
positive proposition or he may say
there are two sides and say nothing.
He said that so far the judges are
concerned, he is to give a judgmen:.
My hon. friend omitted to consider one
matter. A judge has primarily to
assess evidence. He is not always
dealing with very nice points arising
out of the Constitution or constitution-
al quibbles or interpretation of laws.
The primary point is who is telling
the truth. Is this case a false one or
a right one? Who acquires that? Not
a professor. I am talking seriously,
not g professor of politics, nor even a
professor of Law. The only man who.
can acquire the gift of assessing evi-
dence and judging which persons are
telling the truth and which are playing
with the truth is a successful lawyer
who works out his cases year after
year, who meets with every cross-sec-
tion of the society, who deals with
industrialists and labour, who deals
with servicemen. doctors, and engi-
neers. Every section of society comes
before a successful lawyer for exami-
nation: he knows the working of their
minds. their outlook on life, what at-
trects them and what does not attract
them and he is the only person. I tell
you after a good deal of experience,
who can assess the evidence. I can
understand that as regards tempera-
ment you tan have a professor of Law.
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What is called for is a judicious habit

-of mind and it pre-supposes a man who
never makes up his mind right up to
the end. I have hear judges saying,
“Well, our minds are open right up to
the end. I have heard judges saying,
the assessment of evidence. I have
known cases of professors becoming
judges and they have made a sorry
spectacle. They have no human ex-
perience.

Then, my hon, friends referred to
judges being appointed to tribunals.
Parliament must shoulder respunsibi-
lity to some extent, for this kind of
thing. Because in every Act which is
passed, Industrial Tribunals, Income-
tax Tribunals and Appellate Tribunals
of all sorts are indicated and the pro-
vision is that they should be persons
competent to be appointed judges, re-
tired judges or present judges. My
hon. friends both Prof. Mukerjee and
Mr. Alva—and even my hon. friend
from Gorakhpur—should have stood up
at that time and said that out of the
category of persons who could be ap-
pointed judges of these Tribunals, re-
tired judges should be eliminated.

Shri Sinhasan Singh: So far as I re-
member, I have moved this amend-
‘ment that ‘retired judges’ should be
deleted.

Dr. Katju: Then he has failed. I am
-only talking of parltamentary respon-
sibility. You cannot say that out of
the 500 voices, you raised your voice,
but that voice did not prevail. So,
PMarliament’s responsibility remains.

My hon. friend then said that they
sheuld not be appointed anywhere
after retirement. I do not know
what he wants to do with them. It
really ig not reaching the point. The
point is that if a man s liable to be
re-appointed, his honesty would be
open to suspicion, and therefore, there
should be a bar put before him “thus
far and no further” so that it may en-
tail his independence. Now, I am not
speaking as a Home Minister, but am
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speaking as a man who has experienca
in these matters. This is a completely
wrong approach. It is the profestion-
al opinion or what may be called ‘pub-
lic opinion’ that attracts and that acts
as a great deterrent. Do you mean to
say that a judge is suspected of giving
wrong judgments out of improper mo-
tives either of pleasing the Govern-
ment or, I will go further and say, of
pleasing the gallery? Both are good
human factors for diverting correct
judgement. If the judges really do
so, what is the impression that they
allow to be formed in the world at
large, in the Advocates Association, in
the Bar and everywhere? They are
condemned by the Bar and the Associa-
tion. If it is a proper Bar, a well-
organised Bar and expressing its pro-
per opinion, it will not conceal its views.
It will say to the judge by its conduct
“We do not place any Tvconfidence in
you; and we do not place any trust in
¥you, nor do we honour you.” All this
acts as a deterrent. Suppose I am 52
today and am going to retire at the age
of 60. You say that I begin thinking
eight years in advance and I deliver a
judgment in the Preventive Detention
case upholding the view of the Go-
vernment in the hope that eight years
later I may get some appointment.
But why do you confine yourself to
these poor judges? They have got their
sons, sons-in-law, nephews and friends
in the same way as others. I say that
the approach is wrong. The correct
approach is the building up of a strong
public opinion or professional opinion
which looks down upon a judge who,
while in office, doeg not do his duty
fearless of consequences—without fear
or favour or things of that kind. My
hon, friends have been insistent here,
and they said that the judges are not
to be appointed as Governors, Ambas-
sadors or Members of Tribunals.
Some one said “Give him his pension
and let him go to the roof or to sleep.”
Do you want that he should become a
sadhu or a sanyasi after retirement?
There is no objection to his entering
private employment and you do not
want to stop that. My hon. friend
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mentioned the case of 3 Chief Justice,
whom I know and who is a man of
great honour. I only mention this
because my hon. friend mentioned the
Judge by name, Wherever he went,
he earned a great reputation for his
high ability and integrity. He start-
ed in Allahatiad; he went to Bihar as
the Chief Justice; then he went to the
Punjab, and from the Punjab, he went
to Calcutta, and I was also there. If
he had been allowed to continue as the

Chief Justice of the Calcutta High -

Court, that proposal would have been
weicomed by everybody in Calcutta.

Shri K. K. Basu: What happened
during the last two years?

Dr. Katju: Very well, what is wrong
with him? The Bengal Government
wants some expert opinion upon the
drafting of laws, and how laws should
be drafted. -My hon. friend said that
this is very unfair and that stories
had gone about already regarding the
appointment. How can I prevent stories
going round anywhere? If people
want to say anything, or condemn,
they may condemn anybody.

Shri K. K. Basu: May I enquire one
thing? Has ever before, apart from
this case, any retired judge, or Chief
Justice of a High Court accepted any
job in the Writers Building, or in a
Government Department?

Dr. Katju: You have got a greater
opportunity of knowing these small
details, whether it is in the Writers’
Building, or anywhere else. I confess
my ignorance of it. I am only saying
to all Members that we are function-
ing here as the sovereign Parliament
of India. Everything that is uttered
here is reported. So, we must not
really say things which are likely to
cause embarrassment, or which may
really cause, pain and suffering to many
many individuals who are not here to
defend themselves. In one breath
we are saying that our judiciary is one
of the finest. That is the opinion I
share. In the other breath Member
after Member rises and says that they
are people who are largely swayed bY
dishonest considerations, because you
open temptaiions before them. That
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means that your praise of the judici-
ary is insincere. The mere fact as
to what is going to happen to me
after five years, that I am going to be
appointed on an Appellate Tribunal,
would not affect me in discharging the
duty before me Either you do not
trust the judiciary, or you do not in-
dulge in these hyperbole, contrary
talks.

Shri Sinhasan Singh: What let to-
the incorporation of article 220 in the
Constitution debarring High Court
Judges from practising in any Court
in India since the commencement of
the Constitution. Before that there-
was no such bar. They could
practise in any court. When India
became free we framed this provision,
article 220. What considerations:
weighed with the framers of the Cons-
titution, of which Dr. Katju was one?

Dr. Katju: Unfortunately Dr. Katju
was not there, Had Dr. Katiu been
there, then he would have attempted

-to say that practice at least in High:

Courts and Supreme Court should not
be forbhidden. When practice was
allowed, I am not aware that any in-
justice was done anywhere.

Let me now come to another point
My hon. friend Shri Sinhasan wiih
his usual clarity said: “Do not offer
anything to them.” Judgeship of a
High Court is up to the age of sixty:
that is part of the Constitution.!
Judgeship of the Supreme Court is up
to the age of 65: that is also part of
the Constitution. But you cap gene-
rally elevate judges from the High
Court to the Supreme Court. Accord-
ing to my hon’s suspicion or appre-
hension, every judge is looking for a
judgeship of the Supreme Court and
wherever there is a case in which Gov-
ernment is interested he would have
his eye on a post in the Supreme
Court and think for himself: “Let me
decide the case in Government’s
favour, so that I may have a fairly
good crance.” I tell vou, I hate
this attitude. It is not fair to the.
Judges. You go on praising them:;
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at the same time you go on distrusting
them. In your conceptiop they are
.people who are liable to be temnpted,
who are liable to fall victims to do
this ihat and the other, You may
make as many attacks ag you like on

Ministers. They are here to take
Your abuses. You may say they are
liable to be tempted by contractors,

Dy eng_i.neers, this, that and the other,
-or- they may favour anybody.

Very

-fair game— and we would try to re-

taliate those abuses. But the poor
judges are not here. They ‘are doing
their work, hard work, and you start

‘with a praise, but you do not end even

-condemnation.

“nn

with a faint praise, but you end with
I say this ig not a
fair attitude.

Mr. Chairman, I should just like to
say something—I do not know whether

1 dealt with it or not—about the
Rajasthap judge. Now, I am not
divulging any secret here, 1 do not

know his politics, probably he was on
rne other party.
rezommended in the strongest langu-
are by the Chief Justice of Rajasthan.
+ have not seen him: I do not know
personally. But he said that
ne is ajudee of great integrity, great
iearning, great experience, and enjoyed
u high reputation and status at the
Hajasthan Bar.

1pm.

; What is wrong? The Chief Justice
ot India who knew them all accepted
the recommendation. So—you will for-
give me—sometimes he says these
-things without probably full thought
put they go very far and go into the
countryside.

My hon. friend was insisting that the
people have a suspicion. Does it ever
sirike you that the speeches that you
make here engender that suspicion in
the public mind? He and Prof. said:
there is something wrong; very serious-
ly wrong. He said something is wrong
at Gorakhpur. And if I say anything
4n reply they say: well, here is Dr.
Katju; it is his function to praise any-
bndy; but, we here are independent

But his name was
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Members not connected with office, the
great critics of the whole of India and
we are saying these things and they
must be accepted. Are you allaying
this suspicion or creating that sus-
picion?

Pandit S. C. Mishra (Monghyr-
North East): It is against the Govern-
ment. Whatever accusations were

'levelled against the Government, why

are you transferring them to our
Judges; no body accuses the Judges.

Dr. Katju: I am glad. You close the
last line of the debate that this Parlia-
ment as a whole, irrespective of
parties, expresses its greatest respect,
admiration, honour and trust for our
Judges.

Mr. Chairman: The question fs:

“That the Bill, as amended, be
passed.”

The motion was adopted.

LUSHAI HILLS DISTRICT (CHANGE
OF NAME) BILL

The Minister of Home Affairs and
States (Dr. Katju): Mr. Chairman, I
beg to move:

“That the Bill to change the
name of the Lushai Hills District.
as passed by the Council of States,
be taken into consideration.”

After a rather full debate, the
House will consider it as a soothing
syrup because this is a purely formal
Bill. It only means this. Ot of the
six hill districts in Assam, as you, Mr.
Chairman, know—they are called hill
districts—the people of one district,
namely Lushai Hills, have been highly
agitating for a change in their name.
This district is largely inhabited by
tribes who are collectively known as
“Mizos"—“Lushi” being only one of
those tribes. There has, therefore, been
a demand that the district should be
re-named ‘Mizo’ District. The demand
is being accepted. I move.
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Mr. Chairman: The motion moved:

“That the Bill to change the
name of the Lushai Hills District,
as passed by the Council of States.
be taken into consideration.”

Shri N. B. Chowdhury (Ghatal): It
is very well known that the tribal
people are reputed for their collective
life and their community life, and so,
when they themselves were agitating
about the collective name of the areas,
it is only proper that we should accept
that suggestion. But there is one doubt
in my mind as to why their suggestion
about this name being *“Mizoram” is
not accepted. In their language, the
expression “Ram” means territory. So,
why do not Government accept the
expression?  “District” is not some
word which is to be found in respect
of every other area. We say Muzaffar-
pur district. Midnapur district and so
on. So what is the harm if we accept
their suggestion Mizoram District? I
think there is no objection to the

- change of this name.

Along with that I have another
thing to say. With regard to the Lushai
Hills I would like to know whether
the Hill extends beyond the areas in-
habited by the Lushai Tribes. If so,
why don’t we change the name of the
Hill also to Mizo Hill? That is all
that I have to submit.

Mr. Chairman: The question is:

“That the Bill to change the
name of the Lushai Hills District,
as passed by the Council of States,
be taken into consideration.”

The motion was adopted.
Mr. Chairman: There are no amend-
- ments.
The question is:

“That clauses 1 to 4, the Enact-
ing Formula and the Long Title
stand part of the BilL”

The motion was adopted.

Clauses 1 to 4, the Enacting Formula
-and the Long Title were added to the
Bill,
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Dr. Katju: I beg to move.
“That the Bill be passed.”

Mr. Ckairman: Motion moved:

“That the Bill be passed.”

Shri Sadhan Gupta (Calcutta—
South-Fast): Before the Bill is passed
I want to say something about the
position in the Tribal territories. I
agree with Mr. Chowdhury that the
sentiment of the tribal people should
be respected as far as the naming of
their land is concerned. The term
Lushai Hills and all those terms were
introduced by the British who had no
respect about the sentiments of the
tribal people. It is a good thing that
we have come forward to respect their
sentiments today and to change the
name of the territories in accordance
with their wishes.. I also agree with
Mr. Chowdhury that we should com-
pletely respect their wishes and,
instead of calling it Mizo District and
thereby making a hotchpotch of an
English and a native name, we might
call it Mizoram. or whatever they-want
it to be called.

There is another point. Apart from
the changing of names, let us also see
that the other factors which disturb
the equanimity of the tribal areas are
taken notice of. We know that there
are certain missionaries working there.
I do not agree with some hon. Members
who think there is something very
wrong in missionaries ags such. We
have recognised our State as a secular
State, and that necessarily implies that
there is freedom of propagation of

_every religion. There is no harm in

that. But what we are concerned about
is that in the name of propagation of
religion politics is not propagated,
disruption is not spread; that in the
name of the gospel of Christ the gospel
of Eisenhower is not preached That
is the thing we are anxious about. And
so with the changing of names I hope
this aspect of the thing will be looked
into, not from the point of view of
perseculing another religion. We need
not persecute any religion. I am not
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afraid of religious preaching. Let as
many religious people as may like it
preach their religions. But we must
be careful in guarding against this that
in the name of religion political disrup-
tion is not spread in India, that in the
name of religion a backward section
of the Indian people, a gullible section
of the Indian people, whom our erst-
while rulers had kept backward, whom
they had not raised to an intellectual
level so that they may be able always
to understand what is good and what
is bad for them. I am anxious that
these people are not led away astray
in the name of religion and that the
aids we receive from certain quarters
may not deter our determination 10
stop the activities of people who, in the
name of religion, are carrying on dis-
ruption, preaching political doctrines
and seeking to infiltrate influences in
our country which are positively harm-
ful to our country.

Dr. Katju: My hon. friend has just

referred to a different matter alto-
gether, which has nothing to do with
this Bill. We are all alive to those
contingencies, and as I have said on
previous occasions, we wish all our co-
citizens, whether in tribal areas or in
plains, the fullest possible liberty in
matters of religion, trade, customs and
other things; but the unity of India
comes foremost . There can be no pos-
sibility of disruptionist tendencies be-
ing encouraged anywhere. As a matter
of fact this Bill is intended to promote
the unity and to bring the tribal areas
with the rest of India.

Mr. Chairman: The question is:

“That the Bill be passed.”

The motion was adopted.

MESSAGE FROM THE COUNCIL OF
STATES

Secretary: Sir, I have to report the
following message received from the
Secretary of the Council of States:—

‘In accordance with the provi-
sions of sub-rule (6) of rule 162
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of the Rules of Procedure and Con-
duct of Business in the Council of
States, I am directed to return
herewith the Appropriation (No.
2) Bill, 1954, which was passed
by the House of the People at its
-sitting held on the 17th April, 1954,
and transmitted to the Council of
States for its recommendations
and to state that fhe Council has
no recommendations to make to
the House of the People in regard
to the said Bill.” L /]

ABSORBED ARFAS (LAWS) BILL.

The Minister of Home Affairs and
States (Dr. Katju): I beg to move:

“That the Bill to extend certain
laws to the areas which, prior
to the commencement of the
Constitution, were administered
as excluded or partially exclud-
ed areas and which, on such
commencement, were absorbed
in certain States, as passed by
the Council of States be taken
into consideration”.

This is a very formal matter on
the inclusion or absorption oy these
areas in the neighbouring States. Those
very States have extended laws or
Acts which have been passed by
those States themselves and which
they could do by their own executive
action. There were other Acts which
have been passed by Parliament and
which could not be extended by their
own authority. So, we have endea-
voured in this Bill to have those
Acts extended, and the result is that
the States are differeni, but the Act
applies to all those States; we have
simply to name the Acts which apply
to particular States and finish it.

Mr. Chairman: Motion moved:

“That the Bill to extend certain
laws to the areas which, prior
to the commencement of the
Constitution, were administer-
ed as excluded or partially ex-
cluded areas and which, on such
commencement, were absorbed
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in certaip States, as passed by
the Council of States, be taken
into consideration.”
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Mr. Chairmapn: The hon, Member

may continue his speech on the next
day.

Now, the House will stand ad-
journed to meet again at 8'15 aM. on
Monday, '

The House then adjourned ¢till a
Quarter Past Eight of the Clock agn
Monday, the 26th April, 1954



