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SEVENTH REPORT OF THE COMMITTEE ON SUBORDINATE
LEGISLATION

I

INTRODUCTION

I, the Chairman of the Committee on Subordinate Legislation,
having been authorised by the Committee to present the Report on
its behalf, present its Seventh Report.

2. The Committee held two sittings on the 26th November and
15th December, 1970 and considered several ‘Orders’. Observations
of the Committee on the following matters, which require to be
brought to the notice of the House, are embodied in this Report:

(i) The Law Officers (Conditions of Service) Rules, 1967.

(ii) Engineering Supervisors (Recruitment and Training)
Rules, 1966 (G.S.R. 1264 of 1966).

(iii) The Indian Standards Institution (Certification Marksy
Amendment Regulations, 1968 (S. O. 3111 of 1968).

(iv) Rules for the custody and handling of exhibits in the
Salar Jung Museum and Library, Hyderabad.

(v) Central Water Engineering (Class I) Service Rules, 1965
and Central Power Engineering (Class I) Service Rules,,
1965 (G.S.Rs. 1596 and 1597 of 1965).

(vi) Bye-laws for the regulation and control of loud-speakers
in Dagshai Cantonment (S.R.O. 271 of 1967).

(vii) Bye-laws for regulating the registration and classification:
of contractors to carry out Cantonment Board Works im
Ambala Cantonment (S.R.O. 47 of 1968).

(viii) Tax Credit Certificate (Shifting of Industrial Undertak-
ings) Scheme, 1967 (S.O. 2560 of 1967).

(ix) Amendments to the Exports (Control) Order, 1968 (S.Os:
3717 and 3726 of 1968).

(x) Giving of Retrospective Effect to ‘Grders’.

(xi) Disparities in Cantonment Board Bye-laws.
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(xii) Action taken or proposed to be taken by Government on
various recommendations of, and assurances given to, the
Committee on Subordinate Legislation.

3. The Committee considered and adopted this Report at its
sitting held on the 15th December, 1970.

1 §
THE LAW OFFICERS (CONDITIONS OF SERVICE) RULES, 1967

4. Article 76 of the Constitution of India provides for the appoint-
ment of Attorney-General for India to give advice to the Govern-
ment of India upon such legal matters, and to perform such other
duties of a legal character, as may from time to time be referred or
assigned to him by the President, and to discharge the functions
conferred on him by or under the Constitution or any other law for
the time being in force. It further provides that the Attorney-
General shall hold office during the pleasure of the President, and

shall receive such remuneration as the President may determine.
_———

5. The rules for regulating the remuneration and duties of the
Attorney-General of India were first issued in 1950 (vide Ministry
of Law Notification No. F.43|50-C, dated the 26th January, 1950, pub-
lished in the Gazette of India, Extraordinary, dated the 28th Janu-
ary, 1850). The authority under which these Rulés were framed
(viz. Article 76) was duly quoted in the preamble. Subsgquently,
the offices of the Solicitor-General of India and the Additional
Solicitor-General of India were created. Separate sets of terms and
conditions were formulated in relation to these offices which were
only Executive offices vis-a-vis the office of the Attorney General of
India, which was a Constitutional office.

In 1961, the Rules for regulating the duties, remuneration and
other conditions of service of all the three Law Officers, namely, the
Attorney-General, the Solicitor-General and the Additional Solici-
tor-General were consolidated. These were revised from time to
time; the last set of these Rules was issued in September, 1967, in
supersession of the earlier Rules,

6. During the course of examination of these Rules, the Com-
mittee noticed that:

(1) except the original notification which was published in
the Gazette of India in 1950, no Rules framed subsequent-
ly had been published in the Gazette; nor had any G.S.R.
number been given to them; and
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(ii) The authority under which these rules had been framed

was not quoted in any of the subsequent Rules, as had
been done in the original notification of 1950.

7. The Ministry of Law (Department of Legal Affairs), to whom
the above points were referred for elucidation, inter alia, stated as

follows:

...in 1961 it was considered better to consolidate the terms

and conditions of appointment of all the three Law Officers,
namely, the Attorney-General, the Solicitor-General and
the Additional Solicitor-General. Such terms and condi-
tions were, therefore, consolidated for the three officers and
after approval by the Cabinet the incumbents of these
three posts were appointed on the basis of such terms and
conditions. It was not considered necessary to publish
these terms and conditions as there is no requirement of
law in this regard.

There could possibly be no reference to Article 76 of the Cons-

titution in relation to the terms and conditions of the three
Law Officers because the Solicitor-General and the Addi-
tional Solicitor General were not appointed under that
Article. That Article applied only to one of the three Law
Officers, namely, the Attorney General but the fact that
the terms and conditions did not specifically refer to that
Article is of no consequence because so long as power is
available under that Article to appoint the Attorney-Gene-
ral and prescribe his terms and conditions it is unnecessary
to quote that Article.”

8. The Committee has been repeatedly stressing* the need for
citation of exact statutory authority in the preamble to the ‘Orders’.
One of the arguments put forth by the Ministry of Law for not giving
effect to the above recommendation of the Commitiee in this case
is that so long as the power to make appointment and to prescribe
terms and conditions is available, it is unnecessary to quote the
relevant Article. The Committee is nuable to accept this argument.
It would like to re-stress that citatien of exact Constitutional/statu-
tory authority is necessary for enabling the Committee to examine
whether an ‘Order’ has been made under due legal authority and
within the limits laid down in the parent law.

* Sec para 76 of Sixth Report (First Lok Sabha), para 76 of First Report

(Second Lok Sabha), para 8 of Second Report | (Second Lok Sabha) and paras

37 and 38 of Third Report (Third Lok Sabha),
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9. Another argument advanceu by the Ministry of Law for not
citing the statutory authority in this case is that while the terms and
conditions of the Attorney-General derive authority from Article 76
of the Constitution, the terms and conditions of the other two Law
Officers (viz., the Solicitor-General and the Additional Selicitor-
General) do not derive authority from that Article. There is thus
no single authority in regard to the terms and conditions of all the
there Law Officers. To meet this difficulty, the Committee suggests
that separate rules should be framed by the Ministry of Law (Depart-
ment of Legal Affairs) for regulating the terms and conditions of
service of (i) the Attorney-General of India, and (ii) other Law
Officers—the former under Article 76 and the latter under Article 309,
as is being done by Government in respect of other executive appoint-
ments. In the preamble to the Rules so framed, the exact statutory
authority should be cited.

10. The Committee observes that except the original Rules regulat-
ing the remuneration and duties of the Attorney-General, .which
were published in the Gazette in 1950, none of the Rules relating to
the terms and conditions of the three Law Officers framed subse-
quently by Government had been published in the Gazette. The
explanation of the Ministry of Law for this is that there was no
requirement of law in this regard. The Committee is surprised at
this explanation. It is inexplicable that, while rules regulating the
recruitment and, conditions of service of all categories of Govern-
ment empleyees -(including the lowest one) framed by Government
under the proviso to Article 309 of the Constitution are published
in the Gazette, rules relating to the terms and conditions of the
highent Law Officers of Government should not have been published
by Government for public information on a technical plea of absence
of legal requirement. It is unnecessary for the Committee to point
out that so far as the question of legal requirement for publication
is concerned, there is hardly any difference between the Rules framed
under Article 76 and those framed under proviso to Article 309. The
Commiittee desires that all Rules framed by Government, pursuant
to Constitutional or statutory provisions, should invariably be pub-
lished in the Gazette for publi¢c information. .

m

ENGINEERING SUPERVISORS (RECRUITMENT AND TRAINING)
RULES, 1966 (G.S.R. 1264 of 1966)

11. Dr. G. S. Melkote, M.P. brought to the notice of the Committee
the following issues regarding modifications made in the rules relat-
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ing to recruitment to the Cadre of Engineering Supervisors in the
P. & T. Department:

(i) the old Rules in force before the promulgation of the
Engineering Supervisors (Recruitment and Training) Rules,
1966 provided that officials who had rendered 3 years’
continuous service in their respective cadres were eligible
to appear as Departmental candidates in the competitive
examination for appointment to the Cadre of Engineering
Supervisors. The amended Rules raised the limit of 3
years’ service to 5 years’ service. This had denied the
opportunity of appearing in the examination to some of
those who were eligible under the old Rules;

(ii) any amendments to Rules, having a restrictive effect,
might be made applicable to those employees who were
recruited after the date of the amendment but not to those
who were already in service. The original conditions of
eligibility should, therefore, be restored in case of those
employees who were already in service on the date of the
amendment; and

(iii) amendments to the Engineering Supervisors (Recruitment
and Training) Rules, 1966 had not been notified in the
Gazette.

12. The Committee considered the following reply of the Direc-
torate General of Posts & Telegraphs to whom the matter was
referred for comments:

“. .. the point about reduction in service limit as prescribed
in Rule 16 of Engineering Supervisors (Recruitment and
Training) Rules, 1966 referred to by Dr. G. S. Melkote,
M.P., is not § new one and has been considered a number
of times at the initiative of the staff representatives either
in correspondence or in interviews granted to them by the
Chairman, P. & T. Board and other senior officers of the

. .As per Engineering Supervisors (Recruitment and
Training) Rules, 1959, officials who had rendered not less
than three years’ continuous service and had not more
than nine years’ permanent service in one or more of the
eligible grades/cadres could compete in the departmental
examination for appointment to the cadre of Engineering
Supervisors. In 1962 when the question of reviewing the
Rules was under consideration, the All India Telegraph
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Engineering Employees Union, Class III in their letter
dated 26th May, 1962 proposed as under:

‘eligibility to appear in examination should have the condi-

tion of five years of service as in vogue now so as to

avoid unfair competition between the ‘young’ and senior
officials . . . .

In support of the above proposal they put forward the follow-
ing arguments:

‘We do not find it advantageous to allow persons with 3-4
years of service to appear in examination as they do not
acquire even an aptitude towards the services within
such a short period. These officials, because of less or
no family responsibilities in comparison to older officials,
ere always busy in pursuing studies ‘in their own
interest’ by habitual absenteeism and deprive the Depart-
ment to utilise them for the purpose for which they are
employed. It was in fact in partial recognition of this
situation that orders were issued to refuse permission
for joining academical institutions in the first three years
of service’

The above proposal which had originated from the representa-
tives themselves, was given due consideration of the
Department by the P&T Board and was approved as there
were merits in the arguments. In the new Rules when
finalised, provision to this effect was given to in Rules, 16
and 17.... The service limit of 5 years has been laid down
by us to ensure that the officials do work in these grades
for some time with a sense of stability and continuity.

Dr. Melkote has referred to amendments issued in October,
1866 and in November, 18688. It will be seen from October,
1966 letter that it contained certain concessiens in relaxa-
tion of Rules 16 and 17 of the Engineering Supervisors
(Recruitment and Training) Rules, 1966, which had been
arrived at in consultation with the staff representatives
themselves. The decisions contained in November, 1968
letter are based on the unanimous views of the staft
representatives and the Departmental representatives in
the P&T Department Council (J.C.M.). . . It is, however,
a facy that decisions contained in the two letters referred
to abbve could not be notified in the Official Gazette yet.
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A draft notification incorporating all amendments is already
under finalisation in consultation with the Ministry of
Home Affairs and the Ministry of Law for some time past
and a copy of the same would be forwarded to the Lok
Sabha Secretariat in due course for perusal of the Com-
mittee on Subordinate Legislation’.

The P&T Board has since published these amendments (vide
G.SR. 124 of 1970, dated 24th January, 1970).

13. The Committee observes that, as a result of certain modifica-
tions in the Engineering Supervisors (Recruitment and Training)
Rules, 1959 made by the P&T Department, some employees of that
Department, who were initially eligible to appear as departmental
candidates in the competitive examination for appointment to the
Cadre eof Engineering Supervisors, had been rendered
ineligible. The reasons adduced by the P&T Department for making
these modifications are hardly convincing! The Committee feels
that amendments to Rules, which are likely to have the effect of
denying or curtailing the existing opportunities available to em-
ployees, should not be brought forward, save for compelling reasons.

14. The Committee regrets to note that amendments to the
Engineering Supervisors (Recruitment and Training) Rules, 1966
made in October, 1966 and in November, 1968, were not published
in the Gazette till January, 1970 and that too, only after the matter
had been taken up by the Committee with the Department. The
Commiittee need hardly point out that unconscionable delays in pub-
lication, as in the present case, defeat the very object of publication.
The Committee trusts that the P&T Department will take care to
avoid such delays in future.

v

THE INDIAN STANDARDS INSTITUTION (CERTIFICATION
MARKS) AMENDMENT REGULATIONS, 1968 (S.O. 3111 OF 1968)

15. During the course of examination of the Indian Standards In-
stitution (Certification Marks) Amendment Regulations, 1968 (S.O.
3111 of 1968), the Committee noticed that:

(i) the fees for grant of licence, renewal of licence and annual
licence fee under regulation 7 of the I.S.I. (Certification
Marks) Regulation, 1955, as amended from time to time,
had been increased by 100 per cent vide S.O. 3111 of 1968;

(ii) Clause (e) of sub-section (2) of Section 20 of the I.S.I.
(Certification Marks) Act, 1952 lays down that the levy
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of 1eas for the grant or renewal of any licence may be pro-
vided for in the rules to be framed by the Central Govern-
ment under that Act; and

(iii) sub-section (1) of Section 21 of the aforesaid Act also
confers power on the Indian Standards Institution to make
regulations, not inconsistent with the provisions of the Act
and the rules made thereunder. Sub-section (2) thereof
further lays down that in particular all or any of the mat-
ters specified in clauses (a), (aa), (b) and (f) of sub-
section (2) of Soction 20 may be provided for in the re-
gulations. Sub-section (2) of Section 21 does not make
any mention of matters specified in clause (e) of sub-
section (2) of section 20 (i.e. those relating to levy of fee).

It was, therefore, felt that the provision in Rule 6 delegating the
power to prescribe fees in regulations and Regulation 7 prescribing

such fees, were inconsistent with the provisions of the principal
Act.

16. In this connection, the Committee considered the following
reply furnished by the Ministry of Industrial Development, Internal
Trade and Company Affairs (Department of Industrial Develop-
ment), to whom the matter was referred for comments:

(1) “To augment the financial resources of the ISI for the
operation of the Scheme, particularly in view of the assu-
rance given to the Parliament at the time of enactment
of the Indian Standards Institution (Certification Marks)
Act, 1952 about the self-supporting base of the Scheme, it
was felt that rising expenditure in every sphere demanded
a general rise in some of the fees prescribed in Regulation
7 of the ISI (Certification Marks) Regulations, 1955. The
main reasons for increasing these fees had been the overall
increase in the expenditure during the last 14 years since
the enactment of Regulations in 1855. It may be stated
that the unit value which was Rs. 943.00 in 1955-56 has
steadily increased to Rs. 1550.00 in 1967-68. The unit value
for 1969-70 has been estimated at Rs. 1725.00. This means
that for giving the same services, which were offered at
that time, the ISI has now to spend almost double. It was
due to the above reasons that the application fees had to
be raised from Rs. 50.00 to 100.00, renewal application fee
from Rs. 2500 to Rs. 5000 and licence fee from
Rs. 100.00 to Rs. 200.00.

It may also be mentioned that no increase is being contem-
plated in the rate of marking fees which are fixed and
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gazetted for each item, and according to which licensees
pay the marking fee to the Indian Standards Institution
based on the quantum of annual production marked under
the Scheme. Marking fee comprises the major part of the
financial obligation of the licensees under the scheme. The
acceptance of the increase in the application and licence
fees by almost all the licensees justifies that this increase is

negligible and commensurate to the services rendered un-
der the Scheme.”

(ii) and (iii) “The points .... have been examined in consul-
tation with the Ministry of Law who have expressed the
view that the levy of fees has been left to be prescribed
by the Indian Standards Institution, and that under the
Indian Standards Institution (Certification Marks) Act,
and the Indian Standards Institution Rules and Regulations
made thereunder, the scheme of granting licence enter-
taining applications on proper forms alongwith prescribed
fees shows that the Institution had to perform the func-
tions independent of the Central Government. Keeping in
view the advice given by the Ministry of Law in the mat-
ter, it is considered that there is no inconsistency in the
operation of regulation 7 of the Indian Standards Institu-
tion (Certification Marks) Regulations.”

17. As regards the Regulation-making power of the Institution,
the Committee notes that sub-section (1) of Section 21 confers gene-
ral power on the ISI to make regulations, not inconsistent with the
provisions of the Act and the Rules made thereunder. Sub-section
(2) of that Section lays down the particular matters in respect of
which regulations may be made by the Institution. These relate to
(i) the procedure and manner in which a ‘Standard’ in relation to
any article or process may be established and published, (ii) the
procedure and manner in which any standard established by any in-
stitution other than the ISI in India or elsewhere may be recognised,
(iii) the design of the Standard Mark in relation to each Standard
and the particulars which a Standard Mark may contain, (iv) the
mode of inspection by the Institution and the manner in which sam-
ples may be taken by it. This would indicate that under the scheme
of Section 21, the Regulations to be framed by the Institution are
generally to pretain to matters of detailed procedure.

18. The Committee has considered the matter in all its aspects.
It feels that, even though, as held by the Ministry of Law, the Ins-
titution is not precluded from making regulations for prescribing
fees, such Regvaltions are not in consonance with the spirit and
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schome of Section 21 of the principal Act. Even otherwise, the
Committee feels that fees for grant of licemces which have the effect
of imposing a financial burden should be regulated through Rules,
which. are laid om the Table of the House rather than Regulations,
which are not so laid. The Committee, therefore, desires that Gov-
ernment should comsider the. matteyr in the light of its foregoing
observation. .

\'

RULES FOR THE CUSTODY AND HANDLING. OF EXHIBITS
IN THE SALAR JUNG MUSEUM AND LIBRARY, HYDERABAD

19. The Study Group of the Committee on Subordinate Legisla-
tion at its sitting held on the 21st September, 1968 had directed that
an enquiry be made from the Ministry of Eduaction whether there
were any rules, bye-laws, etc. relating to the preservation and safe
custody of antiquities and rare exhibits, precious jewellery, etc. in
national museums.

20, The Ministry of Education who was asked to furnish the
necessary information forwarded a copy of ‘comprehensive rules’
for the custody and hendling of exhibits in the Salar Jung Museum
and Library, Hyderabad. On examination of the above-mentioned
‘comprehensive rules’, the Committee noticed that they did not bear
any short title; nor did they cite the authority under which they
were framed.

21. The Ministry of Education to whom the matter was referred,
inter alia, stated as under:

“The above quoted comprehensive rules are framed by the
Salar Jung Museum Board under Regulation 33 of the
Salar Jung Museum Regulations, 1962. These compre-
hensive Rules for the custody and handling of exhibits in
the Salar Jung Museum and Library are not required to
be published in the Gazette of India.”

22. Regulation 33 of the Salar Jung Museum Regulations, 1962
under which the above quoted “comprehennsive rules” are stated to
have been framed by the Board, reads as follows:

“The Director shall take such steps as may be deemed neces-
sary for preparing scientific catalogues and inventories of
books, manuscripts and other articles and things in the
Museum and also for the proper presérvation, subject to
the general approval of the Board.”
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23. It was pointed out to the Ministry of Education that Regula-
tion 33, as worded, did not provide for framing of “comprehensive
rules”. In this connection, the Committee considered the follow-
ing reply of the Ministry of Education and Youth Services:

“Regulation 33 authorises the Director to take such steps as
may be deemed necessary for preparing scientific catalo-
gues and inventories of books, manuscripts and other arti-
cles and things in the Museum and also for their proper
preservation, subject to general approval of the Board.
The ‘comprehensive rules’ for the custody and handling
of exhibits in the Salar Jung Museum have been framed
under this Regulation by the Director with the approval
of the Board. As these ‘rules’ for the custody and hand-
ling of exhibits are matters of detail and require frequent
changes, it is not considered desirable that they be incor-
porated as such in the Regulations because otherwise any
changes in these ‘rules’ will require amendment of Regu-
lations which in turn will require frequent references to
the Central Government. It is true that these ‘rules’ for
the custody and handling of the exhibits are strictly speak-
ing not rules but form part of the steps taken by the Direc-
tor in accordance with and under Regulation 33 of the
Salar Jung Museum Regulations, 1962. If it is considered
desirable another suitable name such as ‘directions’ can

"

be given to these ‘comprehensive rules’.

24. The Committee notes that, as conceded by the Ministry of
Education and Youth Services, strictly speaking the so-called “com-
prehensive rules for the custody and handling of exhibits in the
Salar Jung Museum & Library” are not rules, but form part of the
steps taken by the Director in accordance with and under Regula-
tion 33 of the Salar Jung Museum Regualtions, 1962. The. Com-
mittee, therefore, feels that the naming of these “steps” as “Rules”
is inappropriate, particularly as Section 27 of the prineipal Act pro-
vides for framing of Rules by the Central Government, in consulta-
tion with the Board, in respeet of certain other matters.

25. Apart from the question of inappropriate expression, the-~
is a more basic aspect of the matter involved. Sub-section (2) of
Section 28 specifies the particular matters in respect of which Regu-
lations may be made by the Board. The particular matters listed
in the Sub-section inclede. “steps to be taken for the preservation of
the books, manuseripts and other articles and things in the museum”.
Under Section 28(1) of the principal Act, the Regulations to be
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made by the Board require not only the previous approval of the
Central Government, but are also require to be published in the
Gazette of India. By specifying the “steps for the preservation of
books, etc.” in the directions (termed as ‘Comprehensive Rules’),
instead of in the Regulations, as envisaged in Section 28(2)(j), the
Salar Jung Museum Board had not only circumvented the condition
of prior approval of the Central Government but also done away
with the statutory requirement of their publication in the Gazette
of India. The Committee, therefore, desires that the matters speci-
fied in clause (j) of sub-section (2) of Section 28 of the Salar Jung
Museum Act, 1961, should be regulated through Regulations rather

than be left to be regulated by the Board of the Director through
directions.

L

VI

CENTRAL WATER ENGINEERING (CLASS I) SERVICE RULES,
1965 AND CENTRAL POWER ENGINEERING (CLASS I)
SERVICE RULES, 1965 (G. S. Rs. 1596 and 1597 of 1965)

(A)

26. The Committee noticed that rule 15 of the Central Water
Engineering (Class 1) Service Rules, 1965 provided as follows:

“If any question arises relating to the interpretation of these

rules, the decision of the Government thereon shall be
final.”

The wording of rule 15 of the Central Power Engineering
(Class I) Service Rules, 1965 was also the same.

27. The attention of the Ministry of Irrigation and Power was
drawn to the following recommendation of the Committee on Sub-

ordinate Legislation contained in para 18 of its Fourth Report
(Third Lok Sabha):

“18. The Committee are of the view that although it is true
that the interpretation of the rules given by the Execu-
tive is not binding on the Courts, yet the rules should not
be worded in a manner which may give an impression
on the mind of the persons concerned that the jurisdic-
tion of courts of law is being ousted. The Committee
desire that if it is considered necessarv to retain an inter-
pretation clause in the rules, the clause should be worded
on the lines of regulation 24 of the Kandla Port Emplo-

yees (Allotment of Residence) Regulation, 1964, which
reads as under:
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“24. Interpretation of regulations.—If any question arises as
to the interpretation of these regulations, the same shall
be decided by the Board'.”

28. It was pointed out to the Ministry of Irrigation and Power
that the Rules, as worded, were not in consonance with the afore-
mentioned recommendation of the Committee on Subordinate Legis-
lation, in that they gave an impression that the right of interpreta-
tion of Rules which should normally be vested in Courts had been
taken away by the Executive. The Ministry of Irrigation and
Power amended the above mentioned Rules (vide G.S.Rs. 489 and
490 of 1968) to read as follows:

“If any question arises relating to the interpretation of these
rules, it shall be decided by the Government.”

29. The Committee is glad to note that the Ministry of Irrigation
and Power has accepted the suggestion made by the Committee and
amended the Rules in question omitting the provision that the deci-
sion of Government on questions relating to the interpretation of the
Rules shall be final.

(B)

30. Clause 6 of Schedule II appended to the Central Water Engi-
neering (Class I) Service Rules, 1965 provided as follows:

“The Service Commission will summon at their discretion
only those candidates whom they consider suitable for
interview for the Personality Test.”

The wording of clause 5 of Schedule II appended to the Central
Power Engineering Rules, 1965 was also the same.

31. It was pointed out to the Ministry that the clauses. as worded,
gave an impression that a candidate could be ignored for interview
even if he had done very well in the written test. It was reasonable
that all candidates, who secured prescribed quota of minimum marks,
should invariably be called for interview for the Personality Test
unless they were found to have violated or failed to have fulfilled
some prescribed condition or conditions, which might be prescribed
by the Union Public Service Commission in their discretion. The
Ministry of Irrigation and Power amended the clauses in question
(vide G. S. Rs. 489 and 490 of 1968) to read as follows:

“Candidates who obtain such minimum\ qualifying marks in
the written examination as may be fixed by the Ser-

3389 LS—2.
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vice Commission at their discretion shall be summoned
by them for an interview for a personality test.”

32. The Committee is glad to note that the Ministry of Irriga-
tion and Power has amended the clauses in question on the lines
suggested by the Committee.

(C)

33. Clause 8 of Schedule II appended to the Central Water Engi-
neering (Class I) Service Rules, 1965 reads as follows:

“From the marks assigned to candidates in each subject, such
deduction will be made as the Service Commission may
consider necessary in order to secure that no credit is al-
lowed for merely superficial knowledge.”

The wording of clause 7 of Schedule II appended to the Central
Power Engineering (Class I) Service Rules, 1965 was also the same.

34. Attention of the Ministry of Irrigation and Power was invit-
ed to a similar provision occurring in paragraph 8 of Appendix II
of the Mechanical Engineering and Transportation (Power) Depart-
ment Recruitment Rules on which the Committee on Subordinate
Legislation had commented as follows in paragraph 12 of its Fourth
Report (Third Lok Sabha):

“....The Committee feel that the U.P.S.C. should not have
the power to deduct marks arbitrarily after answer papers
of a candidate have been assessed by the examiner, who
is expected naturally to take all factors into account while
assessing the answer papers.”

35. The Ministry of Irrigation and Power amended the clauses in
question (vide G.S.Rs. 489 and 490 of 1968) to read as follows:

“Marks will not be allotted for mere superficial knowledge.”

36. The Commiittee is glad to note that the Ministry of Irrigation
and Power has accepted the suggestion made by the Committee and
suitably amended the clauses in question.

v

BYE-LAWS FOR THE REGULATION AND CONTROL OF LOUD-
SPEAKERS IN DAGSHAI CANTONMENT (S.RO. 271 of 1967)

37. Bye-law 2 of the Bye-laws for the regulation and control of
loud speakers in Dagshai Cantonment framed by the Cantonment
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Board, Dagshai, under clauses (28), (38) and (39) of Section 282
and Section 283 of the Cantonments Act, 1924 read as follows:

“No person shall except with the previous permission in writ-
ing of the Cantonment Executive Officer and on payment
of the requisite fee and on such conditions as may be im-
posed under these bye-laws, make use of any loud speaker,
whether stationary or fitted to any moving vehicle, within
the limits of Dhagshai Cantonment.”

38. The Committee noticed that the requisite fee which the above
bye-law sought to impose had not been defined anywhere in the
bye-laws. The basis on which the fee was to be imposed was also
not mentioned in the bye-laws. Further, Section 282(28), (38),
(39) and Section 283 of the Cantonments Act, 1924 under which the
bye-laws had been framed did not authorise imposition of such fee.
The attention of the Ministry of Defence was drawn to these facts.
It was also pointed out in this connection that the bye-laws for regu-
lation and control of loud speakers framed by other Cantonment
Boards, such as Ahmednagar, Barrackpore and Jhansi did not con-
tain any provision for imposition of fee for the use of loud speakers
in the jurisdiction of those Cantonment Boards.

39. The Committee notes that the Ministry of Defence has since
amended the aforesaid bye-laws omitting the provision relating to
the payment of the fee (vide S.R.0. 126 of 1969).

VIII
BYE-LAWS FOR REGULATING THE REGISTRATION AND
CLASSIFICATION OF CONTRACTORS TO CARRY OUT CAN-
TONMENT BOARD WORKS IN AMBALA CANTONMENT
(S.R.O. 47 of 1968)

40. The Committee noticed that under bye-law 5 of the bye-laws
for regulating the registration and classification of contractors to
carry out Cantonment Board works in Ambala Cantcnment, framed
by the Cantonment Board, Ambala, under Section 282(39) of the
Cantonments Act, 1924, each contractor to whom a tender notice
was issued was required to deposit with the tender an earnest money
equal to 2 per cent of the estimated cost of work. There was, how-
ever, no provision in the bye-laws for the refund of the earnest
money if the contract was not awarded to the“tenderer. Also, the
bye-laws did not bear any short or long title: g
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41. The Committee notes that the Ministry of Defence, to whom
the matter was referred, has issued gemeral instructions to all the
Cantonment Boards to give suitable titles to rules and bye-laws and
to number the amendments. It also notes that the Cantonment
Board, Ambala, has been advised to amend bye-law 5 relating to
deposit of earnest money by contractors, so as to permit refunds in
the case of tenderers whose offers are not accepted.

» m

TAX CREDIT CERTIFICATE (SHIFTING OF INDUSTRIAL
UNDERTAKINGS) SCHEME, 1967 (S.O. 2560 of 1967)

42. The Committee noticed that paragraph 4(3) of the Tax Credit
Certificate (Shifting of Industrial Undertakings) Scheme, 1967 fram-
ed under Section 280ZE read with Section 280ZA of the Income-tax
Act, 1961, provided that if the Board, after making such enquiry
as it deemed fit, was satisfied that a company was prevented by
sufficient cause from proceeding with acquisition of lands or cons-
truction of buildings for the purpose of its business in the area to
which the undertaking was proposed to be shifted or from shifting its
machinery, plant and other effects to such area within a period of
three years from the date of approval, it might by order allow to
the Company such further period as might be considered by the
Board to be reasonable under the particular circumstances of the case
But paragraph 4(4) thereof provided that where the Board was not
so satisfled, it “shall by order reject the application and forward
a copy of such order to the company”.

It was felt that before an order under paragraph 4(4), ibid was
passed by the Board, the aggrieved company might be given an
opportunity of being heard.

43. The Committee notes that the Ministry of Finance (Depart-
ment of Revenue and Insurance), with whom the matter was taken
up, has amended paragraph 4(4), ibid to provide that an order re-
jecting the application of the company under that paragraph will
not be passed by the Board unless the applicant company has been
given an opportumity of being heard (vide S.O. 2447 of 1969).

X

AMENDMENTS TO THE EXPORTS (CONTROL) ORDER, 1968
(S.Os. 3717 and 3726 of 1968)

44. During the course of examination of the above Orders the
Committee noticed that neither of them bore any short tifle or serial
number of the amendments made to it.
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45. Attention of the Ministry of Foreign Trade and Supply (De-
partment of Foreign Trade) was invited to the following observations
of the Committee on Subordinate Legislation contained in para-
graph 21 of its Second Report (Fourth Lok Sabha):

..The Committee would like to emphasise that giving of
short titles, to all rules, whether principal or amending, is
essential for facility of reference and tracing by all con-
cerned....”

46. In this connection, the Conimitfee consideréd tﬁe following
reply of the Ministry of Foreign Trade and Supply (Department of
Foreign Trade):

..the above noted S.Os. were issued by the office of the
Chief Controller of Imports and Exports, an attached
office of this Ministry. That office has stated that the ins-
tructions regarding short titles to amendments had not
been received by them. As the above mentioned S.Os.
were issued about a year back, it is regretted that it will
not be possible to rectify the omission at this stage.
Nevertheless, the omission is regretted. Further that
office has hereafter undertaken to give short titles to
amendments. ..."”

47. The Committee would like to re-stress upon all the Minis-
tries Departments and their attached and subordinate offices the need
for giving short titles to all ‘Orders’, whether principal or amending,
for facility of reference.

p.4 |
GIVING OF RETROSPECTIVE EFFECT TO ‘ORDERS’

48. The following ‘Orders’ were given retrospective effect from
dates shown against each in column 4 of the Table below:

S. Short Title and ;l:. of ‘Order’ Date of Publication Effective date of
No. in the Gazette ‘Order’.
1 2 3 4

1 Goa, Daman ‘and Diu Civil Service
(Amendment) Rules, 1968 (G.S.R. 98
of 1968) . . . . . . 20-1-68 11-3-67
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2 Ministry of Defence, Historical Section
(Post of Research Assistant) Recruit-
ment Rules 1967 (S R.O. 232 of
1968) . . . . . . 20-7-68 30-3-66

3 Indian Ordnance Pactories (Recruit-
ment and Conditions of Service of
Class IV Non-Industrial Porsonne!)
Amendment Rules, 1968 (S.R.O. 297
of 1968) . . . . . . 12-10-68 28-5-68

4 Amendments to Schedule III of the
Indian Forest Service (Pay) Rula, .
1968 (G S.R. 1830-31 of 1968) . 12-10-68 1-10-66

S Manipur Employees(Revision of Pay)
Amendment Rules, 1968 (S.0. 3533

of 1968) . . . . . . 12-10-68 1-4-64
6 The Indian Railmy Medical Service
&n Officer) Recruitment
les, 1968 (OS R. 1855 of 1968) 19-10-68 1-4-68

7 The Contnl Warehousing Corporation
es ‘Provident Fund (Amendment)
Ruubdom. 1968 (S.O 3666 of 1968) . 19-10-68 1-11.67

8 The Released Emergency Commissioned
Officers and Short Service Commissioned
Officers (Reservation of  Vacancies)
Amendmoent Rules, 1968 (G.S.R. 1933
of 1968) . . . . . . 2-11-68 11-5-68

9 'nlo Departmom of Agriculture (De-
missioners Poultry and
veatock Health) Recruitment Rules,
) 1968 (G.S.R. 1973 of 1968) . . 9- 11-68 29-6-67

10 The Indian Forest Service (Released
Emerge Commissioned and Short
(Service missioned Officers) (Appoint-
meat by Competitive Examination)
Amendment Regulations, 1968 (G.S.R.
2031 qf 1968) . . . . . 23-11-68 1-1-68

11 (i) The Claas | Posts (Tripura Adminis-

tration) Recruitmeat Amendment Rules,

1968 (G.S.R. 2032 of 1968 ) and

(i) The Class | Posts (Manipur Ad-

nistration) Recruitment Amendment
Rules, 1968 (G.S.R. 2033 of 1968) . 23-11-68 1-1-68

In all the above cases, the Ministries concerned stated that no
one was adversely affected as a result of retrospective effect.

49. The Committee notes the following observations of the
Attorney-General made in connection with Exemption Notifications
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issued under the Central Excises and Salt Act, 1944 and the rules
framed thereunder:

- “The Legislature may make a law with retrospective effect.
A particular provision of a law made by the Legislature
may operate retrospectively if the law expressely or
by necessary intendment so enacts. A law made by the
Legislature may itself further empower subordinate
legislation to operative retrospectively. Without such a
law no subordinate legislation can have any retrospective
effect....”

[Para 1.14 of the 11th Report of the PAC (1970-71)].

~ 50. The Committee also notes that out of the eleven ‘Orders’
mentioned in paragraph 48 above, eight (S. Nos. 1-3, 5-6, 8-9 and
11) had been issued under proviso to Article 309, two (S. Nos. 4
and 10) under Rules framed under the All India Services Act, 1951
and one (S. No. 7) under the Warehousing Corporation Act, 1962.
The Committee also notes in this regard that neither Article 309
of the Constitution nor the relevant sections of the other enact-
ments appear to confer express power on Government to give
retrospective cffect to the rules framed thereunder.

51. In view of the foregoing, the Committee desires that the Minis-
try of Home Affairs should examine, in consultation with the
Ministry of Law, whether retrospective effect to the ‘Orders’ listed
in paragraph 48 above has been given under due legal authority.

X1
DISPARITIES IN CANTONMENT BOARD BYE-LAWS

52. The Committee had sometime back desired to undertake
an examination of the existing bye-laws of the various Cantonments
in the country, some of which were framed about a century or half
a century ago, with a view to finding out the disparities in their
pattern and to suggest the evolution of a uniform set of bye-laws
in consonance with the letter and spirit of the present democratic
set-up in the country, subject, however to the exigencies of the
Army needs and local conditions.

53. The Ministry of Defence was requested to furnish an up-to-
date copy each of the existing bye-laws issued under the Canton-
ment Act, 1924 by the various Cantonment Boards along with a
statement showing in juxtaposition the disparities and dissimilari-
ties in the respective sets of bye-laws under various heads. Subse-
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quently, at the request of the Ministry, a specimen of a proforma, in
which the information was required to be furnished, duly approved
by the Committee, was also sent. The matter, however, continued
to remain under active consideration of the Committee.

54. In a D.O. letter dated the 22nd October, 1970, received from
the Ministry of Defence, it was inter alia stated as follows:

“I had....explained the practical difficulties that have come
up with regard to the preparation of comparative state-
ments of existing Bye-laws for all the Cantonment
Boards which total to 62. As a sample, we have prepared
comparative statements of one clause only relating to a
few Cantonments and this statement runs into scores
of pages. The point we wish to stress is that if such a
tabulation is to be resorted to, it will not only involve
indeflnite time and very considerable labour but it will
also become almost impossible for the Committee to form
any tangible impression out of such voluminous state-
ments. I had, therefore, suggested that we might be
permitted to draw up Model Bye-laws by incorporating
those that are existing and other clauses that would be
useful and are presently incorporated in the Bye-laws of
the municipalities adjoining Cantonments in different
areas of the country.”

55. The Committee observes that the question of review of the
existing bye-laws of the various Cantonment Boards in the country,
some of which were framed more than half a century back, is long
overdue. The Committee desires that Model Cantonment Board Bye-
laws, on the lines indicated by the Ministry, should now be drawn
up and placed before the Committee at an early date for its considera-
tion.

X1

ACTION TAKEN OR PROPOSED TO BE TAKEN BY GOVERN-

MENT ON VARIOUS RECOMMENDATIONS OF, AND ASSUR-

ANCES GIVEN TO, THE COMMITTEE ON SUBORDINATE
LEGISLATION

56. The Committee notes the progress of action taken or pro-
posed to be taken by Government on various recommendations of,



21
or assurances given to, the Committee on Subordinate Legislation

as indicated in Appendix I.
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SUMMARY OF MAIN RECOMMENDATIONSIOBSERVATIONS

MADE BY THE COMMITT

Para
numbers

Summary

(i) The Committee has been repeatedly stress-
ing the need for citation of exact statutory
authority in the preamble to the ‘Orders’. One
of the arguments put forth by the Ministry of
Law for not giving effect to the above recom-
mendation of the Committee in the case of the
Rules regulating the duties, remuneration, etc.
of the Attorney-General for India, the Solicitor-
General and the Additional Solicitor-General is
that so long as the power to make appointment
and to prescribe terms and conditions is avail-
able, it is unnecessary to quote the relevant Arti-
cle. The Committee is unable to accept this
argument. It would like to re-stress that citation
of exact Constitutional/statutory authority is
necessary for enabling the Committee to exa-
mine whether an ‘Order’ has been made under
due legal authority and within the limits laid
down in the parent law.

(ii) Another argument advanced by the
Ministry of Law for not citing the statutory
authority in this case is that while the terms and
conditions of the Attorney-General derive autho-

~ rity from Article 76 of the Constitution, the
" “terms and conditions of the other two Law Offi-

cers (viz.,, the Solicitor-General and the Addi-
tional Solicitor-General) do not derive authority
from that Article. There ii thus no single autho-
rity in regard to the terms‘and conditions of all
the three law officers. To meet this difficulty,

9
-
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3

10

the Committee suggests that separate rules
should be framed by the Ministry of Law (De-
partment of Legal Affairs) for regulating the
terms and conditions of service of (a) the Attor-
ney-General of India, and (b) other Law Officers
—the former under Article 76 and the latter
under Article 309, as is being done by Govern-
ment in respect of other executive appointments.
In the preamble to the Rules so framed, the
exact statutory authority should be cited.

(iii) The Committee has noted that except
the original Rules regulating the remuneration
and duties of the Attorney-General, which were
published in the Gazette in 1950, none of the
Rules relating to the terms and conditions of the
three Law Officers framed subsequently by Gov-
ernment had been published in the Gazette. The
explanation of the Ministry of Law for the non-
publication of the Rules in the Gazette is that
there was no requirement of law in this regard.
The Committee is surprised at this explanation.
It is inexplicable that while rules regulating the
recruitment and conditions of service of all cate-
gories of Government employees (including the
lowest one) framed by Government under the
proviso to Article 309 of the Constitution are
published in the Gazette, rules relating to the
terms and conditions of the highest Law Officers
of Government should not have been published
by Government for public information on a tech-
nical plea of absence of legal requirement. It is
unnecessary for the Committee to point out that
so far as the question of lega! requirement for
publication is concerned, there is hardly any
difference between the Rules framed under Arti-
cle 76 and those framed under proviso to Article
309. The Committee desires that all Rules
framed by Government, ‘pursuant to Constitu-
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tional or statutory provisions, should invariably

be published in the Gazette for public informa-
tion.

(i) The Committee observes that, as a result
of certain modifications in the Engineering
Supervisors (Recruitment and Training) Rules,
1959 made by the P&T Department, some em-
ployees of that Department, who were initially
eligible to appear as departmental candidates
in the competitive examination for appointment
to the cadre of Engineering Supervisors, had been
rendered ineligible. The reasons adduced by the
P&T Department for making these modifications
are hardly convincing. The Committee feels that
amendments to Rules, which are likely to have
the effect of denying or curtailing the existing
opportunities available to employees, should not
be brought forward, save for compelling reasons.

(i) The Committee regrets to note that
amendments to the Engineering Supervisors
(Recruitment and Training) Rules, 1966 made in
October, 1966 and in November, 1968, were not
published in the Gazette till January, 1970 and
that too, only after the matter had been taken
up by the Committee with the Department. The
Committee need hardly point out that uncon-
scionable delays in publication, as in the present
case, defeat the very object of publication. The
Committee trusts that the P&T Department will
take care to avoid such delays in future.

The Committee has considered the matter
in all its aspects. It feels that, even though, as
stated by the Ministry of Law, the Institution is
not precluded from making regulations for pres-
cribing fees, such Regulations are not in conso-
nance with the spirit and scheme of Section 21
of the principal Act. Even otherwise, the Com-
mittee feels that fees for grant of licences which
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have the effect of imposing a financial burden
should be regulated through Rules, which are laid
on the Table of the House rather than Regula-
tions, which are not so laid. The Committee,
therefore, desires that Government should re-

consider the matter in the light of its foregoing
observation.

(i) The Committee notes that, as conceded by
the Ministry of Education and Youth Services,
strictly speaking the so-called “comprehensive
rules for the custody and handling of exhibits in
the Salar Jung Museum and Library” are not
rules, but form part of the steps taken by the
Director in accordance with and under Regula-
tion 33 of the Salar Jung Museum Regulations,
1962. The Committee, therefore, feels that the
naming of these “steps” as “Rules” is inappro-
priate, particularly as Section 27 of the principal
Act provides for framing of Rules by the Central
Government. in ronsultation with the Board, in
respect of certain other matters.

(ii) Apart from the question of inappropriate
expression, there is a more basic aspect of the
matter involved. By specifying the “steps for
the preservation of books etc.” in the directions
(termed as ‘Comprehensive Rules’), instead of
in the Regulations. as envisaged in Section 28(2)
(j), the Salar Jung Museum Board had not only
circumvented. the condition of prior approval of
the Central Government but also done away with
the statutory requirement of their publication in
the Gazette of India. The Committee, therefore,
desires that the matters specifled in clause (j)
of sub-section (2) of Section 28 of the Salar
Jung Museum Act, 1961, should be regulated
through Regulations rather than the left to be
regulated by the Board or the Director through
directions.

(i) The Committee is glad to note that the
Ministry of Irrigation & Power has accepted the
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1 2
32
36
6 39
1 41

suggestion made by the Committee and amended
rule 15 of the Central Water Engineering (Class
I) Service Rules, 1965 and rule 15 of the Central
Power Engineering (Class I) Service Rules, 1965,
omitting the provision that the decision of Gov-
ernment on questions relating to the interpreta-
tion of the Rules shall be final.

(ii)) The Committee is glad to note that the
Ministry of Irrigation and Power has amended
clause 6 of Schedule II to the Central Water En-
gineering (Class I) Service Rules, 1965 and
clause 5 of Schedule II to the Central Power En-
gineering (Class I) Service Rules, 1965, on the
lines suggested by the Committee.

(iii) The Committee is glad to note that the
Ministry of Irrigation and Power has suitably
amended clause 8 of Schedule II to the Central
Water Engineering (Class I) Service Rules, 1965
and Clause 7 of the Central Power Engineering
(Class I) Service Rules, 1965.

The Committee notes that the Ministry of
Defence has since amended bye-law 2 of the Bye-
laws for the Regulation and Control of Loud-
speakers in Dagshal Cantonment, omitting the
provision relating to the payment of fee for the
use of loud-speakers.

The Committee notes that the Ministry of
Defence has issued general instructions to all the
Cantonment Boards to give suitable titles to rules
and bye—laws and to number the amendments.
It also notes that the Cantonment Board, Ambala,
has been advised to amend byelaw 5 relating to
deposit of earnest money by .contractors so as to
permit, refunds in the case of tenderers whose
offers are not accepted.
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The Committee notes that the Ministry of
Finance (Department of Revenue and Insurance)
has amended paragraph 4(4) of the Tax Credit
Certificate (Shifting of Industrial Undertakings)
Scheme, 1967 to provide that an order rejecting
the application of the company under that para-
graph will not be passed by the Board unless the
applicant company has been given an opportunity
of being heard.

The Committee would like to re-stress upon
all the Ministries|Departments and their attached
and subordinate offices the need for giving short
titles to all ‘Orders’, whether principal or amend-
ing for facility of reference.

In view of what has been stated in paras 49
and 50 of the Report, the Committee desires that
the Ministry of Home Affairs should examine, in
consultation with the Ministry of Law, whether
retrospective effect to the ‘Orders’ listed in para
48 has been given under due legal authority.

The Committee observes that the question of
review of the existing bye-laws of the various
Cantonment Boards in the country, some of
which were framed more than half a century
back, is long overdue. The Committee desires
that Model Cantonment Board Bye-laws, on the
lines indicated by the Ministry of Defence,
should now be drawn up and placed before the
Committee at an early date for its consideration.




APPENDIX I

(See para 56 of the Report)

Statement s how{ng the progress of actlon token or proposed;to be taken by Government

on various recommendations and assurances :lveu to the Commitree
on Subordinate Legislation

S. Reference to Summary of Recommendations/
No Pama No.

Gist of Government’s
assurances

reply

1 2 3

1. Fourth Report The Booklet sntitled ‘‘Vizagapatam
(Thid Port Rules &Scale of Rates’ should

The booklet has since

been repuolishded [ vide
Lok Sabha) be reissued in a proper and cogent  D. OM. No.
46 from by the concerned Port authori- SRIV (44—-46) 111/CB/
ties at an early date. 65. dt. 14-12-1968].
2. Plft]\ Report The words “in their discretion™ occu- This hassince been done
(Third Lok rring in regulations 7 (1) and 8 (5) (See G.S.R 539 of
Sabha) of the Central Secretariat Service 1967 dt. 22-4-1967.
n Assistants’ Grade (Competitive

Examination) Regulations, 1965
(G.S.R. 1151 of 1965 which are
likely to cause an impression that
the Union Public Service Commis-
sion exercise their discretion even
otherwise than on the results of the
examination should be omitted.

3. Fifth Report It should specifically be stated in the This has since been
(Third L Petroleum Products (Supply and done. (See GSR
Sabha) disrtribution) Order, 1965 that a 163 of 1967 dt.
18 Government servant not below a 11-2-1967)
specified raok or equivalent officer
mighht be authorised to conduct
searches and seizures etc. under
that Order. Clause 4 thereofshould
not be left worded in a manner which
would give the Executive the power
to authorise any and every Govern-
ment servant to exercise the power
of conducting searches and seizures
under the Ogder.

4, Sixth Report A specific provision should be made This has since been
(Thlrd Lok Sabhy) in Regulations 6(2) and 13(2) of the done. (See FCR 4 of
rporations Regulations, 1965 1967 dt. 12-7-1967)
as amended by the Food Corpora-
tion of India Notifications No.
FCR 1 of 1965 dated the 6th August,

28



1 2 2 4

1965 (oublished in the Government
of India Gazette, Part 11, Section 4
dated the 25th Sept. 1965) for inti-
mating the fact of adjournment to
the ahsentee directors/members on
the same day by most or telegram
or by special messengerasthe needs
of the case may require.

5. Sixth Report There should be a specific provision This has since been
(Third Lok in the Bye-laws Regulating Water done (See S.R.O.
Sabha) Connection in Kanpur Cantonment 343 of 1957 dt.
34 for giving an opportunity of being  11-11-1957).
heard to the concerned plumber
before the Executive Officer exer-
cised his discretion to cancel his
licence or imposed a fin¢ under bye-
laws 46 (¢) & (d) thereof.

%, First Report It appears that some Ministries are This has since been
(Fourth Lok labouring under an apprehension brought to the notic
Sabha) that the condition requiring publi- of all Minjsters/De

28 cation of draft Rules.for inviting partments of the Gov.

comments  suggestions for the ernmentof India hy
public thereon is merelya formality D.P.A. vide their Cir-
butitisnotso. The Committeefeel cular No. SRI (22-
tnat it would defeat the verv object 28) IV/68-CB, dt,
underlying the condition of publi- 19-4-1968.

cation of draft rules if adequate

opportunities are not given to the

publicto go ttrough the draftrules

and offer their comments. It is

imperative that the statutory requi-

rements for previous publication of

rules are strictly followed both in

letter and spirit. The Committec

therefore recommended that suff-

cient time should be given to the

public o study the draft rules and

send their comments thereon tefore

the rules are finalised. To ensure

this Government may perhaps do

well if they issue some standing ins-

tructions that the date of the Gazette

in which the draft rules were pub-

lished and the last date fixed forre-

ceipt of public comments thereon

and also the date on which the

Gazette copies containing the draft

rules were made available to the

public are specifically mentioned

in the Preabmie to the final rules.

S. Fiist Report,  The Committee feel that it would not This has since been-
(Vourth Lok be proper to leave the uncanaliced done. (See $.0. 1€00
Sabha) and unregulated power to the Exe- of 1969,dt,3-5-1969)

41 cutive to pick-ad choose an cater-
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Steel Controller. The Committee
therefore recommended that it
should bespeciall{ laid down in
the Iron and Steel (Control) Order
itself that no Government servant
below a particular rank or its
equivaler:t specified therein would
be authorised to conduct searches
and 'seizures etc. :

The Committee reiterate the recom-
mendation made by their Predece-
ssors that delay in laying of since been issued.
the ‘Orders’ before the House should vide D.P.A.O.M. No.
be avoided. RI  (69-72) 1V/68-

CB, dt. 9-5-1968]

(i) Suitable instructions
in this regard have

(ii) Noted for future
guidance [vide Minis-
try of Railways Rail-
way Board) O.M. No.
68/ Parl/21, dt. 9-9-
1968].

(iii) Noted. [vide M inis-
try of Commerce O. M.
No. Parl. 5§ (2668,
dt. 9-9-196¢8].

Normally all rules shoud be published be- (i) Noted for future
fore the date of thier enforcement or urdance [ Vide
should be enforced from the date of their inistry of De-

publication.  The Ministries/Depart-  fcnce u/o No.F.o(6)/

ments should take appropriate steps to
ensyre the publication of rules before
they come into force. However, if in
any particular case, thc rules have to
be given retrospective effect in view of
any unavoidable circumstances, a clari-
fication should be given, cither by way
of an explanation in the rules orin the
form of a foot-note to the relevant rules
to the effect that no one will be adversely
affected as a result of retrospective effect
being given to such rules.

The Committee is surprised att he conti-
nuance of an incorrect ecale of pay of
. Food Corporation of India,
providedin theFood Corporation Rules,
1965, for about two years which was
not a standard scale and was also irre-

, The Con'mnee fe;h that the

t shou! very circumspect

and vigilant in future in regard to such
matters. .

The ittee would like to lﬂtelll:‘ﬂ:;le
vernment of India should strictly

f oliow the recommendation already made

68/D(Parl),dt.29-1-69},

(ii) Noted for future
guidance and compli-
ance. (Vide Ministuy
of Hcme Aflairsc,
O.M. No. 1/1/66-A,
1S, 1 dt.17-1-196€9..

Noted for futureguid-

ance (Vide Ministry of
Food, Agriculturc,
Community Develop-
ment and Co-opera-
tion (Deptt. of Food)
O.M. No.7-6/65-FCC,

(i) Noted.[Vide Minis-

troy af Noome Aflairs
AIS(D), d1.234- 1#31
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12. Pourth Report

(Fourth Lok Sabha)

32

13- Fourth Report
(Fourtsl'}, Lok Sabha)

14. Fifth Report

(Fou:th Lok Sabha)
4

by the Committee in Para 44 of its Third
Report (First Lok Sabha) and should
adopt the procedure suggested thercin
also in respect of all amendments to
rules (including amendments to Sche-
dules to the rules), as glving of Short
titles and number of amend-
ments are absolutely necessary for re-
ference and tracing of the rules, etc.
and the amendments thereto.

The Committee reiterates its earlier reco-
mmendation made in para 10 of its

Second Report (Fourth Lok Sabha) that

if due to any unavoidable reasons, it

be comes absolutely necessary to give

retrospective effect to any rules [which

does not appear to apply to the Ministry
of Defence, Directorate General Na-
tional, Cadet Corps (Class I Gazetted)
Lady Staff Officer (Gradel) Recruit-
ment Rules, 1968 and the Ministry of
Defence Armed Forces Headquarters
(Class 111 Non-Gazetted Posts of
Librarians) Recruitment Rules, 1968
(SROs. 110 and 115 of 1968)], the fact
that no one will be adversely affected
by giving retrospective effect to such
rules should be specifically stated by way
of an Explanatory Note appended to
such rules.

The Committee notes that the Ministry of

Home Affairs has accepted its reco-
mmendation made in para 10 ofits Se-
cond Report (Fourth Lok Sabha) and
has further enquired whether the Indian
Police Service/Indian Administrative
Service (Amendment) Rules, 1968 (G.S.
Rs. 1520 and 1521 of 1968) with the nece-
ssary explanatory foot-notes are required
to be placed on the Table of the House
again. TheCommittee is of the opinion
that these rules should be relaid on the
- Table of the House with the requisite
explanatory foot-notes.

should take early steps to amend the
Representation of the People Act, 1950,
as recommended by the Election Co-
mmission, sothat the Registration of
Electors Rules, 1960, could also be
amended suitably to enable the Indian
Merchant Navy Officers and Crew to
exercise the right to vote.

(ii) Noted for future
gui e and imple-
mentation. [Vide Mi-
nistry of Defence, U.O
No. F.3(2)/70/D(Parl),
dt. 12-5-70.)

Noted for future gui-
dance and impleme-
tation. [Vide Mini
stry of Defeace U.O.
No. 3(2)70/D (Parl.),
de. 12-5-1970.)

This has
done. [See G.S.Rs,
1743 and 1744 of 1969,
dt. 26-7-1969].

The Cohmnittee desires that Government Consolidated proposals

for amendment of Eelec-
tion Laws are under
consideration and
steps will be taken toin-
clude necessary amend-
ment to the Represen-
tation of the People
Act, 1950, as reco-
mmended by theElee-
ction Commission.




1 2 3 4
. Vide Ministry of Law
!Legislmive Depart-
ment) O.M. No.
(27)/68- Leg. 11, dt
2-6-1970.]
JIS. Fifth Report The Committee reiterates its earlier re- (i) Notedforcompliance.
(Fourth Lok Sabha) commendation made inpara 10 of its  [Vide Ministiy of Home
22 Second Report (Fourth Lok Sabha)  Affairs O.M. No. H-
that normally allrules should bc pub-  11013/3/70-Parl.,  dt.

16. Sixth Report
(Pourﬂ;!.ok Sabha)

lished before the d.te of their enforce-
ment or they should be enforced from
the date of their publication in the Ga-
zette. If, however. dueto certain un-
avoidable reasons, it becomes absolu-
necessary to give retrospective
fect toany rule, the fact that no one
will be adversely affected by such re-
trospective effect, should always be
stated by way of an explanatory note
ntopended. to such rules. The Committee
also desiresthat the Ministry of Law to
whom ‘Orders’ are sent by the Minis-
trics of Home Aflairs, etc.,for vetting
before their publication in the Gazette,
should ensure that the aforesaid reco-
mmendation is followed in future.

The Committec agrees that it may not
be possibleto entrust always inquiries
aeainst delinquent officers to Gazetted
Officers _under the Central Civil Ser-
vices (Classification, Control and Ap-
peal) Rules, 1965, as the Department
of Communications has under its emp-
loyment a large number of persons
spread over the entire country. But
the Committee strongly feels that
the enquiries should be conducted
by anOfficer who is sufficiently
senior to the officer whose conduct is
being inquired into. Inguiry by a
junior officer, the Committee feels
cannot command confidence which it
deserves.

22-71970.)

(ii) Watch wllbe kept
by Ministry of Law
and in cases of omssion,
attention of administia-
tive Ministries would
be drawn. [Vide Mi-
nistry of Law (Legisla—
tive Department) O.M,
No. F.4(3)/70-L1, dt.
19/20-8-1970.)

Necessary  instructions
havesince been issued
(vide Depaitment of
Communications (PT
Board) Memorandum
No. 6/17/69-Disc. dt.
15-10-1970)



APPENDIX II
MINUTES OF THE COMMITTEE
XXXV

MINUTES OF THE THIRTY-FIFTH SITTING OF THE COM-
MITTEE ON SUBORDINATE LEGISLATION

The Committee met on Thursday, the 26th November, 1970 from
15.30 to 16.30 hours.

PRESENT
Shri Anand Narain Mulla—Chairman.
MEMBERS
2. Shri N. T. Das

3. Shri Tukaram Hurji Gavit
4. Shri Shri Chand Goyal
5. Shri V. Krishnamoorthi.
* * * * *”
SECRETARIAT
Shri M. C. Chawla—Deputy Secretary.
M * * » *

3. The Committee then considered Memoranda Nos. 93 to 103
on the following subjects and ‘Orders’: —

S. No. Memoran- Subject
dum
No.
0 93 Rules for regulating the duties, remuneration and other condi-
tions of sercive of the Law Officers of the Government of
India.
an 94 Engineering Supervisors (Recruitment and Trainirg) Rulcs, 1S€6

(G.S.R. 1264 of 1966).

*Omitted portions of the Minutes are not covered by the Seventh Report.
33 .
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1 2 3

(iii) 9s Central Water Engineering (Class I) Service Rules, 1965 and Cen-
tral Powc (Class I) Service Ruks 1965 (G.SRs.
1596 & of 1965).

(iv) 96 Bye-laws for the regulation and control of loud speakers in

Dagshai Cantonment (S.R.O. 271 of 1967).

() 97 Bye-laws for regulating the registration and classification of
contractors to carry out Cantonment Board works in
Ambala Cantonment (S.R.O. 47 of 1968).
(vi) 98 Tax Credit Certificate (Shifting of Industrial Undertakings)
Scheme, 1967 (S.0. 2560 of 1967).
(vii) 9 Amendment s to the Exports (Control) Order, 1968 (S.0s. 3717 and
3726 of 1968).
(vili) 100 The Indian Standards Institution (Certification Marks) Amend-
ment Regulations, 1968 (S.0. 3111 of 1968).
(ix) 101 Rules for the custody and handlin, g of exhibits in the Salar Jung
Museum and Library, Hyderaba
(x) 102 Giving of Retrospective Effect to ‘Orders’.
(xi) 103 Action taken or proposed to be taken by Government on

various reccommendations of , and assurances given to, the
committec on subordinate Legislation,

6) Rules fo'r regulatzﬁg the duttes remuneration and other condi-
tions of service of the Law Officers of the Government of India
(Memorandum No. 93)

4. Article 76 of the Constitution of India provides for the appoint-
ment of Attorney-General for India to give advice to the Govern-
ment of India upon such legal matters, and to perform such other
duties of a legal character, as may from time to time be referred
or assigned to him by the President, and to discharge the functions
conferred on him by or under the Constitution or any other law for
the time being in force. It further provides that the Attorney-
General shall hold office during the pleasure of the President, and
shall receive such remuneration as the President may determine.

5. The rules for regulating the remuneration and duties of the
Attorney-General of India were first issued in 1950 (Vide Ministry
of Law Notification No. F. 43/50-C, dated the 26th January, 1950,
published in the Gazette of India, Extraordinary, dated the 28th
January, 1950. The authority under which these Rules were framed
(viz. Article 76) was duly quoted in the Preamble. Subsequently
the offices of the Solicitor- General of India and the Additional Soli-
citor-General of India were created. Separate sets of terms and
conditions were formulated in relation to these offices which were
only Executive Offices vis-a-vis the office of the Attorney-General of
India, which was a Constitutional Office.
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In 1961, the Rules for regulating the duties, remuneration and
other conditions of service of all the three Law Officers, namély,
the Attorney-General, the Solicitor-General and the Additional
Solicitor-General were consolidated. These were revised from time
to time; the last set of these Rules was issued in September 1967,
in supersession of the earlier Rules,

6. During the course of examination of these Rules, it was
noticed that:

(i) except the original notification which was published in
the Gazette of India in 1950, no Rules framed subse-
quently had been published in the Gazette; nor had any
G.S.R. number been given to them;

(ii) the authority under which these rules had been framed
was not quoted in any of the subsequent Rules, as had
been done in the original notification of 1950.

7. In this connection, the Committee perused the following
explanation furnished by the Ministry of Law (Department of
Legal Affairs), to whom the above points were referred for
«elucidation: —

“....in 1961 is was considered better to consolidate the terms
and conditions of appointment of all the three Law Offi-
cers, namely, the Attorney-General, the Solicitor-General
and the Additional Solicitor-General. Such terms and
conditions were, therefore, consolidated for the three
officers and after approval by the Cabinet the iricumbents
of these three posts were appointed on the basis of such
terms and conditions. It was not considered necessary
to publish these terms and conditions as there is no
requirement of law in this regard.

There could possibly be no reference to Article 76 of the
Constitution in relation to the terms and conditions of the
three Law Officers because the Solicitor-General and the
Additional Solicitor-General were not appointed under
that Atricle. That Article applied only to one of the three
Law Officers, namely, the Attorney-General but the fact
that the terms and conditions did not specifically refer to
that Article is of no consequence because so long as power
is available under that Article to appoint the Attorney-
General and prescribe his terms and conditions it is un-
necessary to quote that Article.”



8. The Committee noted that it had repeatedly stressed the need
for citation of exact statutory authority in the Preamble to the:
‘Orders’ [Vide para 76 of the 6th Report (First Lok Sabha), para
76 of the First Report (Second Lok Sabha), para 8 of the Seeond
Report (Second Lok Sabha) and paras 37 & 38 of the Third Report
(Third Lok Sabha)]

9. The

Committee decided that—

(1) (a) separate rules should be framed by the Ministry

of Law (Department of Legal Affairs) for regulating the
terms and conditions of service of (i) the Attorney-
General of India and (ii) other law officers—the former
under Article 76 and the latter under Article 309, as was
being done by Government in respect of other executive-
appointments;

(b) the exact statutory authority should be cited in the

(2)

Preamble to the Rules.

The rules so framed should be given G.S.R. numbers
and published in the Gazette of India for general infor-
mation, as was being done in the case of all other recruit-
ment rules framed under the provisions of Article 309 of
the Constitution,

(11) Engineering Supervisors (Recruitment and Training Rules, 1966

10. Dr

(G.S.R. 1264 of 1966) (Memorandum No. 94)

. G. S. Melkote, M.P. had brought to the notice of the

Committee the following issues regarding modifications made in the
rules relating to recruitment to the Cadre of Engineering Super-

visors in

(i)

(ii)

the P&T Department:

the old Rules in force before the promulgation of the
Engineering Supervisors (Recruitment and Training)
Rules, 1966 provided that officials who had rendered 3
years' continuous service in their respective cadres were
eligible to appear as Departmental candidates in the
competitive examination for appointment to the Cadre of
Engineering Supervisors. The amendment Rules raised the
limit of 3 years service to 5 years service. This had
denied the opportunity of appearing in the examination
to some of those who were eligible under the old Rules;
any amendment to Rules, having a restrictive effect,

might be made applicable to those employees who were
recruited after the date -of the amendment but not to-
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those who were already in service. The original condi--
tions of eligibility should therefore, be restored in case
of these employees who were already in service on the
date of the amendment; and '

(iii) amendments to the Engineering Supervisors (Recruit--
ment and Training) Rules, 1966 had not been notified in
the Gazette.

11. The Committee perused the following reply of the Directorate

General of Posts and Telegraphs, to whom the matter was referred
for comments:

“....the point about reduction in service limit as prescribed
in Rule 16 of Engineering Supervisors (Recruitment and
Training) Rules, 1966 referred to by. Dr. G. S. Melkote,
M.P., is not a new one and has been considered a number
of times at the initiative of the staff representatives
either in correspondence or in interviews granted to them

by the Chairman, P&T Board and other senior officers of
the Board......

..As per Engineering Supervisors (Recruitment and
Training) Rules, 1959; officials who had rendered not less
than three years continuous service and had not more
than nine years permanent service in one or more of the
eligible gradesicadres could compete in the departmental
examination for appointment to the cadre of Engi-
neering Supervisors. In 1962 when  the question of
reviewing the Rules was under consideration, the All
India Telegraph Engineering Employees Union, Class:
III in their letter dated 26th May, 1962 proposed as
under: —

‘eligibility to appear in examination should have the condi-
tion of five years of service as in vogue now so as to avoid
unfair competition between the ‘young and senior
officials...... !

In support of the above proposal they put forward the follow-
ing arguments:

“‘We do not find it advantageous to allow persons with 3-4
years of service to appear in examination as they do not
acquire even an aptitude towards the services within
such a short period. These offigials, because of less or
no family responsibilities in comparison to older officials,



are always busy in pursuing studies ‘in their own in-
terest’ by habitual absenteeism and deprive the De-
partment to utilise them for the purpose for which they
are employed. It was in fact in partial recognition of this
situation that orders were issued to refuse permission for
joining academical institutions in the first three vears of
service.’

The above proposal which had originated from the staff
representatives themselves, was given due consideration
of the Department by the P&T Board and was approved
as there were merits in the arguments. In the new Rules
when finalised, provision to this effect was given to in
Rules 16 and 17.... The service limit of 5 years has been
laid down by us to ensure that the officials do work in
these grades for some time with a sense of stability and
continuity.

Dr. Melkote has referred to amendments issued in October;
1966 and in November, 1968....it will be seen from
October, 1966 letter that it contained certain concessions
in relaxation of Rules 16 and 17 of the Engineering
Supervisors (Recruitment and Training) Rules, 1966,
which had been arrived at in consultation with the staff
representatives themselves. The decisions contained in
November, 1968 letter are based on the unanimous views
of the staff representatives and the Departmental repre-
sentatives in the P&T Department Council (J.CM.)....It
is, however, a fact that decisions contained in the two
letters referred to above could not be notified in the
Official Gazette vet. A draft notification incorporating
all amendments is already under finalisation in consulta-
tion with the Ministry of Home Affairs and the Ministry
of Law for some time past and a copy of the same would
be forwarded to the Lok Sabha Secretariat in due course
for perusal of the Committee on Subordinate Legislation.”

12. The Committee noted that as a result of the amendments to
the Rules made by the P & T Department some employees of that
Department. who were initially eligible to appear as Departmental
candidates in the Competitive examination for appointment to the
Cadre of Engineering Supervisors, had been rendered ineligible.
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13. The Committee took a serious note of the delay on the part
of the P&T Department in publishing the amendments to Rules
made in October, 1966 and November, 1968.

(iii) Central Water Engineering (Class I) Service Rules, 1965 and
Central Power Engineering (Class I) Service Rules, 1965 (G.S.R.
596 and 1597 of 1965) (Memorandum No. 95)

ParT 1

14. The Committee had noticed that rule 15 of the Central
Water Engineering (Class 1) Service Rules, 1965 provided as
follows: —

‘If any question arises relating to the interpretation of these
rules, the decision of the Government thereon shall be
final.”

The wording of rule 15 of the Central Power Engineering
{Class I) Service Rules, 1965 was also the same.

15. The attention of the Ministry of Irrigation and Power was
drawn to the following recommendation of the Committee on
‘Subordinate Legislation contained in paragraph 18 of its 4th Report
(3rd Lok Sabha):

“18. The Committee are of the view that although it is true
that the interpretation of the rules given by the Exe-
cutive is not binding on the Courts yet the rules should
not be worded in a manner which may give an impres-
sion on the mind of the persons concerned that the
jurisdiction of courts of law is being ousted. The Com-
mittee desire that if it is considered necessary to retain an
interpretation clause in the rules, the clause should be
worded on the lines of regulation 24 of the Kandla Port
Employees (Allotment of Residence) Regulations, 1964,
which reads as under:

‘24. Interpretation of regulations.—If any question arises as
to the interpretation of these regulations, the same

shall be decided by the Board.’”

16. It was pointed out to the Ministry of Irrigation and Power
that the Rules, as worded, were not in consonance with the afore-
mentioned recommendation of the Committee on Subordinate Legis-
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lation, in that they gave an impression that the ri i

ght of interpreta-
tion of Rules which should normally be vested in Courts halcipbeeu
taken away by the Executive.

17. The Committee noted that the Ministry of Irrigation and
Power had amended the above mentioned Rules. (Vide G.S.Rs. 489
and 490 of 1968) to read as follows:

“If any question arises relating to the interpretation of these
rules, it shall be decided by the Government”.

Pagr I1

18. Clause 8 of Schedule II appended to the Central Water
Engineering (Class I) Service Rules, 1965 provided as follows:

“The Service Commission will summon at their discretion only
those candidates whom they consider suitable for inter-
view for the Personality Test.”

The wording of clause 5 of Schedule IT appended to the Central
Power Engineering Rules, 1965 was also the same.

19. It was pointed out to the Ministry that the clauses, as worded,
gave an impression that a candidate could be ignored for interview
even if he had done very well in the written test. It was reasonable
that all candidates, who secured prescribed quota of minimum
marks, should invariably be called for interview for the Personality
Test unless they were found to have violated or failed to have ful-
filled some prescribed condition or conditions, which might be pres-
cribed by the Union Public Service Commission in their discretion.

20. The Committee noted that the Ministry of Irrigation and
Power had amended the clauses in question (vide G.SRs. 489 and
490 of 1968) to read as follows:

“Candidates who obtain such minimum qualifying marks in
the written examination as may be fixed by the Service
Commission at their discretion shall be summoned by
them for an interview for a personality test.”

Parr II1

21. Clause 8 of Schedule II appended to the Central Water Engi-
neering (Class I) Service Rules, 1965 read as follows:

"Fromthemarbaasignedtoandidatuineachm.bj?ct,mh
deduction will W&e as the Service Commission may
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consider necessary in order to secure that no credit is
allowed for merely superficial knowledge.”

The wording of clause 7 of Schedule II appended to the Central
Power Engineering (Class I) Service Rules, 1965 was also the same,

22. Attention of the Ministry of Irrigation and Power was invited
to a similar provision occurring in paragraph 8 of Appendix II of the
Mechanical Engineering and Transportation (Power) Department
Recruitment Rules on which the Committee on Subordinate Legis-
lation had commented as follows in paragraph 12 of its 4th Report
(Third Lok Sabha):

“....The Committee feel that the U.P.S.C. should not have the
power to deduct marks arbitrarily after answer papers of
a candidate have been assessed by the examiner, who is
expected naturally to take all factors into account while
assessing the answer papers.”

23. The Committee noted that the Ministry of Irrigation and
Power had amended the clauses in question (Vide G.S.Rs. 489 and

490 of 1968) to read as follows:

“Marks will not be allotted for mere superficial knowledge.”

(iv) Bye-laws for the regulation and control of loud-speakers in
Dagshai Cantonment (S.R.O. 271 of 1967) (Memorandum No. 96)

24. Bye-law 2 of the Bye-laws for the regulation and control of
loud-speakers in Dagshai Cantonment framed by the (?:antonment
Board, Dagshai, under clauses (28), (38) and (39) of Section 282 and
Section 283 of the Cantonments Act, 1924 read as follows: —

“No person shall, except with the previous permission in
writing of the Cantornment Executive Ofﬁcer' fznd on pay-
ment of the requisite fee and on such conditions as may
be imposed under these bye-laws, make use of any louc?-
speaker, whether stationary or fitted to any n;ovmg vehi-
cle, within the limits of Dagshai Cantonment.

25. The Committee had noticed that the requisite fee which the
Bye-law sought to impose had not been defined anywhere in the
Bye-laws. The basis on which the fee was to be imposed was also
not mentioned in the Bye-laws. Further, Section 282 (28)', (38),
(39) and section 283 of the Cantonments Act,,1924 u.nder which the
Bye-laws had been framed did not authorise imposition of such fee.
The attention of the Ministry of Defence was drawn to these facts.
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It was also pointed out in this connection that the Bye-laws for regu-
lation and control of loud-speakers framed by other Cantonment
Boards, such as Ahmednagar, Barrackpore and Jhansi did not con-
tain any provision for imposition of fee for the use of loud-speakers
in the jurisdiction of those Cantonment Boards.

26. The Committee noted that the Ministry of Defence had since
amended the aforesaid Bye-laws omitting the provision relating to
the payment of the fee (vide S.R.O. 126 of 1969).

(v) Bye-laws for regulating the registration and classification of
contractors to carry out Cantonment Board Works in Ambala
Cantonment (S.R.O. 47 of 1968) (Memorandum No. 97)

27. Under bye-law 5 of the Bye-laws for regulating the registra-
tion and classification of contractors to carry out Cantonment Board
works in Ambala Cantonment framed by the Cantonment Board,
Ambala, under Section 282(39) of the Cantonments Act, 1924, each
contractor to whom a tender notice was issued was required to de-
posit with the tender an earnest money equal to 2 per cent of the
estimated cost of work. There was, however, no provision in the
Bye-laws for the refund of the earnest money if the contract was
not awarded to the tenderer. Also, the Bye-laws did not bear any
short or long title.

28. The Committee noted that the Ministry of Defence, to whom
the matter was referred had issued general instructions to all the
Cantonment Boards to give suitable titles to rules and bye-laws and
to number the amendments. It also noted that the Cantonment
Board, Ambala, had been advised to amend bye-law 5 relating to
deposit of earnest money by contractors, so as to permit refunds in
the case of tenderers whose offers were not accepted.

(vi) Tax Credit Certificate (Shifting of Industrial Undertakings)
Scheme, 1967 (S.0. 2560 of 1967) (Memorandum No. 98)

29. The Committee had noted that paragraph 4(3) of the Tax
Credit Certificate (Shifting of Industrial Undertakings) Scheme,
1967 framed under Section 280ZE read with Section 280ZA of the
Income-tax Act, 1961, provided that if the Board, after making such
enquiry as it deemed fit, was satisfied that a company was prevented
by sufficient cause from proceeding with acquisition of lands or con-
struction of buildings for the purpose of its business in the area to
which the undertaking is proposed to be shifted or from shifting its
machinery, plant and other effects to such area within a period of
three years from the date of approval, it may by order allow to the
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Company such further period as may be considered by the Board to
be reasonable under the particular circumstances of the case. But
para 4(4) thereof provided that where the Board was not so satis-
fied, it “shall by order reject the application and forward a copy of’
such order to the company”.

It was felt that before an order under para 4(4), ibid. was passed
by the Board, the aggrieved company might be given an opportunity
of being heard.

30. The Committee noted that the Ministry of Finance (Depart-
ment of Revenue and Insurance) with whom the matter was taken up-
had amended paragraph 4(4), ibid. to provide that an order reject-
ing the application of the company under that paragraph would not.
be passed by the Board unless the applicant company had been given
an opportunity of being heard (vide S.O. 2447 of 1969).

(vii) Amendments to the Export (Control) Order, 1968 (S.Os.
3717 and 3726 of 1968) (Memorandum No. 99)

31. During the course of examination of the above Orders it was
noticed that neither of them bore any short title or serial number of
the amendments made to it. .

32. Attention of the Ministry of Foreign Trade and Supply
(Department of Foreign Trade) was invited to the following obser-
vations of the Committee on Subordinate Legislation contained in.
paragraph 21 of its Second Report (Fourth Lok Sabha):

%, ...The Committee would like to emphasise that giving of
short titles, to all rules, whether principal or amending,
is essential for facility of reference and tracing by all
concerned....”

33. The Committee perused the following reply of the Ministry
of Foreign Trade and Supply (Department of Foreign Trade):

% ...the above noted S.Os. were issued by the office of the-
Chief Controller of Imports and Exports, an attached
office of this Ministry. That office has stated that the
instructions regarding short titles to amendments had not
been received by them. As the above-mentioned C.Os.
were issued about a year back, it is regretted that it will’
not be possible to rectify the omission at this stage-
Nevertheless, the omission is xegretted. Further that:
office has hereafter undertaken to give short titles to-

amendments....”
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34. The Committee noted the Ministry’s reply and decided to
emphasise on all the Ministries| Departments and their attached and
subordinate offices the need for strict compliance with the earlier
recommendation of the Committee contained in para 21 of its
Second Report (Fourth Lok Sabha).

(viii) The IMdian Standards Institution .(Certification Marks)

Amendment Regulations, 1968 (S.0. 3111 of 1968) (Memo-
randum No. 100).

35. During the course of examination of the Indian Standards
Institution (Certification Marks) Amendment Regulations, 1968
(S.0. 3111 of 1968), it was noticed that:—

(i) the fees for grant of licence, renewal of licence and
annual licence fee under regulation 7 of the I.I. (Certi-
fication Marks) Regulations, 1965, as amended from time

to time, had been increased by 100 per cent vide S.O. 3111
of 1968;

(ii) Clause (e) of sub-section (2) of Section 20 of the I.S.IL
(Certification Marks) Act, 1952 lays down that the levy
of fees for the grant or renewal of any licence may be
provided for in the rules to be framed by the Central
Government under that Act; and

(iii) sub-section (1) of Section 21 of the aforesaid Act alse
confers power on the Indian Standards Institution to
make regulations, not inconsistent with the provisions of
the Act and the rules made thereunder. Sub-section (2)
thereof further lays down that in particular all or any of
the matters specified in clauses (a), (aa), (b) and (f) of
sub-section (2) of Section 20 may be provided for in the
regulations. Sub-section (2) of Section 21 does not
make any mention of matters specified in clause (e) of
sub-section (2) of Section 20 (i.e. those relating to levy
of fee).

It was. therefore. felt that the provision in Rule 6 delegating
the power to prescribe fees in regulations and Regulation 7 pres-
cribing such fees, were inconsistent with the provisions of the
‘principal Act.

36. The Committee perused the following reply furnished by the
Ministry of Industrial Development, Internal Trade and Company
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Affairs (Department of Industrial Development), to whom the
matter was referred for comments: —

()

“To augment the financial resources of the ISI for the
operation of the Scheme, particularly in view of the
assurance given to the Parliament at the time of enact-
ment of the Indian Standards Institution (Certification
Marks) Act, 1952 about the self-supporting base of the
Scheme, it was felt that rising expenditure in every
sphere demanded a general rise in some of the fees pres-
cribed in Regulation 7 of the ISI (Certification Marks)
Regulations, 1955. The main reasons for increasing these
fees had been the overall increase 'in the expenditure
during the last 14 years since the enactment of Regula-
tions in 1955. It may be stated that the unit value which
was Rs. 943.00 in 1955-56 has steadily increased to
Rs. 1550.00 in 1967-68. The unit value for 1969-70 has
been estimated at Rs. 1725.00. This means that for giv-
ing the same services, which were offered at that time,
the ISI has now to spend almost double; it was due to the
above reasons that the application fees had to be raised
from Rs. 50.00 to 100.00, renewal application fee from
Rs. 25.00 to Rs. 50.00, and licence fee from Rs. 100.00 to
Rs. 200.00.

It may also be mentioned that no increase is being contemp-

(ii)

lated in the rate of marking fees which are fixed and
gazetted for each item, and according to which licensees
pay the marking fee to the Indian Standards Institution
based on the quantum of annual production marked under
the Scheme. Marking fee comprises the major part of
the financial obligation of the licensees under the scheme.
The acceptance of the increase in the application anfl
licence fees by almost all the licensees justifies that this
increase is negligible and commensurate to the services

rendered under the Scheme.”

and (iii) “The points raised in para 1(ii) and (iii) of
the Lok Sabha Secretariat Office Memorandum (dated
24th February, 1969) regarding the inconsistency in thg
application of Regulation 7 of the Indian Standards In.stl-
rule 6 of the Indian Standards Institution (Certification
Marks) Rules, and the Indian \Standards Institution
tution. (Certification Marks) Regulation, made under

LS—4.
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(Certification Marks) Act have been examrined in con-
sultation with the Ministry of Law who have expressed
the view that the levy of fees has been left to be pres-
cribed by the Indian Standards Institution, and that
under the Indian Standards Institution (Certification
Marks) Act, and the Indian Standards Institution Rules
and Regulations made thereunder, the scheme of grant-
ing licence entertaining applications on proper forms
alongwith prescribed fees shows that the Institution had
to perform the functions independent of the Central
Government. Keeping in view the advice given by the
Ministry of Law in the matter, it is considered that there
is no inconsistency in the operation of regulation 7 of the
Indian Standards Institution (Certification Marks) Regu-
lations.”

37. The Committee observed that under the scheme of Section 21,
the Regulations to be framed by the Institution were to pertain to
matters of detailed procedure. It, therefore, felt that, even though,
as held by the Ministry of Law, the Institution was not precluded
from making regulations for prescribing fees, such Regulations were
not in consonance with the spirit and scheme of Section 21.

38. Even otherwise, the Committee felt that fees for grant of
licences which had the effect of imposing a financial burden should
be regulated through the Indian Standards Institution (Certifica-
tion Marks) Rules, 1955. which were laid on the Table of the House
rather than Regulations, which were not so laid. The Committee
desired that Government should reconsider the matter in the light
of its foregoing observation.

(ix) Rules for the custody and handling of exhibits in the Salar
Jung Museum and Library, Hyderabad (Memorandum No. 101)

89. The Study Group of the Committee on Subardinate Legisla-
tion at its sitting held on the 21st September, 1968 had directed
that an enquiry be made from the Ministry of Education whether
there were any rules, bye-laws, etc. relating to the preservation and
safe custody of antiquities and rare exhibits, precious jewellery
etc. in national museums.

40. The Ministry of Education who was asked to furnish the
necessary information forwarded a copy of ‘comprehensive rules’
for the custedy and handling of exhibits in the Salar Jung Museum
and Library, Hyderabad. On examination of above-menﬁonedi
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‘comprehensive rules’, it was found that the i
: s se did not bear any
short title; nor did they cite the authority under whi
ch th
been framed. 7 =y had

. 41. The Ministry of Education to whom the matter was referred,
nter alia, stated as under:

“The above quoted comprehensive rules are framed by the
Salar Jung Museum Board under Regulation 33 of the Salar
Jung Museumn Regulations, 1962. These comprehensive
Rules for the custody and handling of exhibits in the
Salar Jung Museum and Library are not required to be
published in the Gazette of India.”

42. Regulation 33 of the Salar Jung Museum Regulations, 1962
under which the above quoted “comprehensive rules” were stated
to have been framed by the Board, read as follows:

“The Director shall take such steps as may be deemed neces-
sary for preparing scientific catalogues and inventories of
books, manuscripts and other articles and things in the
Museum and also for the proper preservation, subject to
the general approval of the Board.”

43. It was pointed out to the Ministry of Education that Regula-
tion 33, as worded, did not provide for framing of “comprehensive
rules”. In this connection, the Committee perused the following
reply of the Ministry of Education and Youth Services: —

“Regulation 33 authorises the Director to take such steps as
may be deemed necessary for preparing scientific cata-
logues and inventories of books, manuscripts and other
articles and things in the Museum and also for their pro-
per preservation, subject to general approval of the Board.
The ‘comprehensive rules’ for the custody and handling of
exhibits in the Salar Jung Museum have been framed
under this Regulation by the Director with the approval
of the Board. As these ‘rules’ for the custodv and handl-
ing of exhibits are matters of detail and require frequent
changes, it is not considered desirable ‘hat they be i..n-
corporated as such in the Regulations because otherwise
any changes in these ‘rules’ will require amendment of
Regulations which in turn will require frecuent references
to the Central Government. It is true that these ‘rules’
for the custodv and handling of th® exhibits are strietly
speaking not rules but form part of the steps taken by the
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Director in accordance with and under Regulation 33 of
the Salar Jung Museum Regulations, 1962. If it is con-
sidered desirable another suitable name such as ‘direc-
tions, can be given to these ‘comprehensive rules’.”

44. The Committee note that it had been conceded by the Ministry
of Education and Youth Services that strictly speaking the so-called
“comprehensive rules for the custody and handling of exhibits in
the Salar Jung Museum & Library” were not rules, but formed part
of the steps taken by the Director in accordance with and under
Regulation 33 of the Salar Jung Museum Regulations, 1962. The
naming of these “steps” as “Rules” was, therefore, inappropriate, par-
ticularly as Section 27 of the principal Act provided for framing of
Rules by the Central Government, in consultation with the Board,
in respect of certain other matters.

45. Apart from the question of inappropriate expression, the Com-
mittee noted that the particular matters listed in sub-section (2) of
Section 28, in respect of which Regulations might be made by the
Board, included “steps to be taken for the preservation of the books,
manuscripts and other articles and things in the museum”. Under
Section 28(1) of the principal Act, the Regulations to be made by the
Board required not only the previous approval of the Central Gov-
ernment, but were also required to be published in the Gazette of
India. By specifying the “steps for the preservation of books, etc.”
in the directions termed as “Comprehensive Rules”, instead of in
the Regulations, as envisaged in Section 28(2) (g), not only the
condition of prior approval of the Central Government had been
obviated hut also the statutorv requirement of its publication in the
Gazette of India done awayv with.

(x) Giving of Retrospective Effect to ‘Orders’ (Memo No. 102)

46. The Committee had noticed that the following ‘Orders’ were
given retrospective effect from the date shown against each in column
4 of the Table below:

< Short title and No. of *‘Order® Date of Pubtlication Effective dl.lte of
%._ Short title and No in the-G_a]g_te ‘Order”
1 ? 3 4

1. Goa. Daman nm'!‘ l")ah.' (‘x.meg;
(An esdment .
o?nof 1968 ) Ru . 20-1-68 11-3-67
M ‘nistry of Defence. Bistorical Section
mmd R to&‘(is R. & st.i
iy Rutes. 20.7-68 30-3-66

134
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Indian Ordnance Factories (Recruit-
ment and Conditiors of Service of
class IV ron-Indutr.sl Personne]
Amendment Rules, 1568 (S.R.O.
297 of 1968). . . . .

Amendments to Schedule I1I of the
Indian forest Service (Pay) Rules,
1968 (G.S.R. 1830-1831 of
1968). . . . . .

Manipur Employees (Revision of Pay)
Amendment Rules, 1968 (S.0. 3533
ol 1968). .

The Indian Railway Medical Service
(District Medical Officer) Recruit-
me.t (se.ond Amendment) Rules,
1968 (G.S.R. 1855 of 1968).

The Central Ware-housing Corporation
Employees’ Provident Fund (Amend-
mt) Regulatlom 1968 (SO 3666

of 1968). .

The Released Emergency Commissico-
ed Officers and Short Servicc Com-
missioned Officers (Reservation of
vacancies) Amendment Rules
1968 (G.S.R. 1933 of 1968).

The Department of Agriculture (De-
puty Commissioners, Pcultry and
Live-stock Health) Recruitment
Rules, 1968 (G.S.R. 1973 of
1968). . . . . . .

The Indian Forest Service (Released
Emergency Commissioned
Short Service Commissioned Oﬂi-
cers) (Appointment by Compe-
tetive Examination) Amendment
Rgeglalions. 1968 (G.S.R. 2031 of
1 .

(i) The Class I Posts (Tripura Adminis-
tration) Recruitment Amendment
l:&ls, 1968 (G.S.R. 2032 of 1968)

al

(ii) The Class | Posts (Manipur Ad-
ministration) Recruitment Amend-
;r:&t) Rules, 1968 (G.S.R. 2033 of

3 4
12-10-68 28-5-68
12-10-68 1-10-66
12-10-68 1-4-64
19-10-68 1-4-€8
19-10-68 1-11-67
2-11-68 11-5-68
9-11-68 29-6-67
23-11-68 i-1-68
23-11-68 1-1-68
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47. The Committee noted that in all the above cases, the Minis-
tries concerned had stated that no one was adversely affected as a
result of retrospeetive effeet. The Committee also noted the follow-
ing observations of the Attorney-General made in connection with

Exemption Notifications issued under the Central Excises and Salt
Act, 1944 and the rules framed thereunder: ;

“The Legislature may make a law with retrospective effect.
A particular provision of a law made by the Legislature
may operate retrospectively if the law expressly cr by
necessary intendment so enacts. A law made by the Legis-
lature may itself further empower subordinate legislation
to operate retrospectively. Without such a law no subordi-
nate legislation can have any retrospective effect ”

[Para 1.14 of the 111th Report of the P.A.C. (1970)].

48. The Committee also noted that out of the 11, ‘Orders’ men-
tioned in paragraph 46 above, eight (S. Nos. 1—3, 5-6, 8-9 and 11)
had been issued under proviso to Article 309, two (S. Nos. 4 and 10)
under Rules framed under the All India Services Act, 1951 and one
(S. No. 7) under the Warehousing Corporation Act. 1962. Neither
Article 309 of the Constitution nor the relevant sections of the other
enactments appeared to have conferred express power on Govern-
ment to give retrospective effect to the rules framed thereunder.

49. The Committee desired that the Ministry of Home Affairs
might be asked to examine, in consultation with the Ministry of Law,
whether retrospective effect to the ‘Orders’ listed in para 46 above
had been given under due legal authority.

(xi) Action taken or proposed to be taken by Government on various
recommendations of, and assurances given to, the Committee on
Subordinate Legislation (Memorandum No. 103)

50. The Committee noted the progress of action taken or proposed
to be taken by the Government on various recommendations of, or
assurances given to, the Committee on Subordinate Legislation as
indicated in Appendix I (page 28 ante).

The Committee then adjourned.
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MINUTES OF THE THIRTY-SIXTH SITTING OF THE COM-
MITTEE ON SUBORDINATE LEGISLATION

The Committee met on Tuesday, the 15th December, 1970 from
15.00 to 16.00 hours.

PRESENT
Shri Anand Narain Mulla—Chairman

MEMBERS
. Shri Tukaram Hurji Gavit
Shri Vikram Chand Mahajan
. Shri M. Meghachandra
Shri N. K. Sanghi
Shri B. Shankaranand

RS BTN RN

SECRETARIAT

Shri M. C. Chawla—Deputy Secretary.
2. The Committee considered its draft Seventh Report and adopted
it .

3. The Committee authorised the Chairman and, in his absence,
Shri N. K. Sanghi to present the Report to the House on its behalf
on the 16th December, 1970.

The Committee then adjourned.
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