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FIFTH REPORT OF THE RULES COMMITTEE
(FOURTH LOK SABHA)

On the 8th May, 1970, Shri Madhu Limaye, M.P., raised in the
House a matter under rule 377 regarding the vires of rules 155, 157
and 158 of the Rules of Procedure and Conduct of Business in Lok
Sabha. The main points made by him were:—

(i) Article 368 lays down the procedure for amendment of
the Constitution. According to that Article a Constitu-
tion Amendment Bill requires specia]l majority to be
passed. There is no mention of special majority at the
previous stages of the passing of the Bill, such as intro-
duction, consideration, reference to Select Committee,
etc.;

(ii) According to Article 100(1), all questions, save as other-
wise provided in the Constitution, are decided by a
simple majority in the House; and

(iii) The matter might be considered by the Rules Commit-
tee so that a decision could be taken about the vires of
rules 155, 157 and 158 with reference to Articles 100, 118
and 368 of the Constitution.

2. The Rules Committee accordingly considered this matter at
their sittings* held on the 18th May, 11th, 18th and 23rd November
and 4th December, 1970. The Committee considered and adopted
their report on the 4th December, 1970.

3. The recommendations of the Committee are contained in this
their Fifth Report which the Committee authorise to be laid on
the Table of the House.

4. With regard to the amendments proposed in Appendix I to
this Report, the observations of the Committee are contained in
the succeeding paragraphs.

5. The Committee find that the question of the majority requir-
ed at the various stages of a Bill seeking to amend the Constitution
first arose in May 1951, at the time of the consideration of the
Constitution (First Amendment) Bill, 1951. Shri G. V. Mavalankar,

® Minutes of the sitting held on the 18th May, 1970 were laid on the Table on the
20th May, 1970.
Minutes of the sittings held on the 11th and 18th November, 1970, were laid op
the Table on the 26th November, 1970.
Mimutcs of the sittings held on the 23rd November and 4th December, 1970, are
appended to this Report. (Ses Appendix V)
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the then Speaker of Lok Sabha, referred the matter for opinion to
the then Attorney-General of India, Shri M. C. Setalvad. Shri G. V.
Mavalankar's letter dated the 15th May, 1951 and the Attorney-
General's reply thereto dated the 18th May, 1951, are reproduced
at Appendices VI and VII respectively. Particular attention may,
in this connection be invited to the following concluding paragraphs
in- the opinion of the Attorney-General dated the 18th May, 1951: —

“(10) As to the meaning of the words ‘when the Bill is passed
in each House’ in Article 368, it appears to me that the
expression ‘passed’ has, I think, reference to the passing
of the Bill at the final stage. The expressions ‘the intro-
duction of a Bill’ and ‘when the Bill is passed’ have to be
understood in reference to the practice and procedure
usual in Houses of Parliament. Though various clauses
of a Bill may be voted upon at different stages and
‘passed’, the Bill as a whole is ‘passed’ only when the
voting takes place at the final stage. The majority in-
sisted upon by article 368 is, therefore, I think, applicable
only to the voting at the final stage.

(11) As a matter of the true interpretation of article 368, 1
think that the view put forward in the last paragraph*
is the correct view.

(12) However, I agree that it is better to err on the safer
side and take the stricter view insisting on the requisite
majority at all stages of the passage of the Bill.”

6. The Committee also find that the rules corresponding to the
present rules 155 to 159 of the Rules of Procedure and Conduct of
Business in Lok Sabha were first framed in 1953. Relevant extracts
from the minutes of the sitting of the Rules Committee held on the
14th April, 1953, when those rules were adopted by the Rules Com-
mittee, are reproduced at Appendix VIIL

7. On the 30th June, 1955, the Ministry of Law forwarded to th~
Rules Committec a note approved by the Minister of Legal Aﬁair.s
(See Appendix 1X) stating that the provision for special majority
in clauses (i) to (iv) of the then rule 169 (present rule 157) was
not in accordance with articles 100(1) and 368 of the Constitution.
The matter was then considered by the Rules Committee at their
sitting held on the 98th November, 1955. Relevant extracts from
the minutes of that sitting of the Rules Committee are re'produced
at Appendix X. At this sitting. the Rules Committee decided that

‘—-:Vee Par;\- (Id) nl' the Opinion reproduced above.
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tbe Short Title, the Enacting Formula and the Long Title of a Bill
seeking to amend the Constitution need 'be adopted by a simple
majority only.

8. On the 23rd February, 1956, the then Minister of Legal Affairs
in a communication addressed to the Speaker, Lok Sabha requested
for the réconsideration of rules 167 to 169 (present rules 135 to 157)
{Annexure ‘A’ of Appendix XI). This' question was again con-
sidered by the Rules Committee at their sitting held on the 17th
April, 1956, at which sitting the Attorney-General (Shri M. C.
Setalvad) was also present by invitation and on the 24th April,
1956. R’plevant..exn,'ncts" from the minutes of those two sittings of
the Rulés Committee are reproduced at Appendices XI and XII res-
pectively. At these sittings the Rules Committee decidéd that the
provision in the rules requiring special majority for a motion for
eirculation of a Bill seeking to amend the Constitution or for a
motion for reference of such a Bill to a Select|Joint Committee be
deleted.

9. From the history of these rules, when they were first made
or subsequently amended, the Committee find that the then Rules
Committees of the House were aware of the legal interpretation of
the Constitution, which was never in doubt. Those Committees
had, nevertheless, desired that the special majority should be pro-
vided for at the different stages of a Bill seeking to amend the
Constitution with a view to ensure that the principle of such a Bill
should also be accepted by the House by the special majority (i.e.,
when the motion that the Bill be taken into consideration is carried)
and also that the members should have procedural clarity when
they pass different matters grouped together in the different clauses
of a Bill by special majority separately.

10. The Committee have given careful and deep consideration to
all aspects of the matter. The Committee have come to the con-
clusion that in accordance with the provisions of articles 100(1)
and 368 of the Constitution and their correct legal interpretation,
special majority for Bills seeking to amend the Constitution should
be required only at the final stage of passing the Bill when the
motion in respect of such a Bill is “that the Bill, or the Bill as
amended, as the case may be, be passed.”

The Committee are aware that in the case of omnibus Bills in-
volving amendment of various articles on different aspects or
subjects of the Constitution, mambers might be divided on the
different provisions on different lines. In such a case, if voting by
a special majority is taken only at the last stage of passing the
Bill, the position of members might become anomalous and
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their vote may not reflect their true views on the different provi-
sions contained in the Bill. To obviate such contingencies, the
Committee recommend that in future each Bill seeking to amend

the Constitution should deal with a single aspect or subject of the
Conastitution.

11. The Committee have accordingly decided to recommend

deletion of the present rules 155 and 156 and consequent changes
in rules 157 and 158,

12. Three members of the Committee, namely, Shri Madhu
Limaye, Shrimati Jayaben Shah and Shri J. M. Lobo Prabhu have
given separate notes, which are appended to this Report (See Ap-
pendices II to IV).

13. The Committee recommend that the draft amendments to
the Rules of Procedure and Conduct of Business in Lok Sabha
(Fitth Edition) shown in Appendix I may be made.

New Devnr; G. S. DHILLON,
the 4th December, 1970. Chairman,

Rules Committee.



APPENDIX 1
(See paras 4 and 13 of the Report)

Amendments to the Rules of Procedure and Conduct of Business
in Lok Sabha (Fifth Edition) as recommended by the Rules
Committee.

‘ Rules 155 and 158
1. Rules 155 and 156 shall be omitted.
Rule 157

2. For rule 157, the following shall be substituted, namely:—

157(1). Voting on motion to pass the Bill—If the motion in
respect of a Bill seeking to amend the Constitution is
that the Bill, or the Bill as amended, as the case may be,
be passed, the motion shall be deemed to have been
carried if it i3 passed by a majority of the total member-
ship of the House and by a majority of not less than two-
thirds of the members present and voting.

(2) All other motions in respect of such a Bill shall be decid-
ed by a majority of members present and voting in the
same manner as in the case of any other Bill.”

Rule 158

3. For sub-rule (1) of rule 158, the following shall be substituted,
namely:—

“(1) Voting on the motion referred to in sub-rule (1) of
rule 157 shall be by division”.



APPENDIX 11

Notes by Shri Madhu Limaye, Dated the 11th and 25th May, 1970
1

On 28Bth April, 1970, my Constitution Amendment Bill seeking
to abolish the constitutional guarantee given to the ICS Officers
under Article 314 of the Constitution was put to vote at the con-
sideration stage. The Bill secured more than 9/10th majority, with
213 voting for and 21 voting against. However, under Rules 157
and 158, the Speaker announced thst the Bill had been defeated
because while it received the support of a vast majority of the
Members present and voting in the House, this numBer was less
than half the total membership of the House.

I think the result and the ruling of the Speaker will have to be
reconsidered in the light of the following weighty arguments:

1. The House derives its power to frame its rules of procedure
or standing orders under Article 118 of the Constitution. But this
power is subject to the provisions of the Constitution.

2. Now it is obvious that all laws passed by Parliament and the
legislatures of rules made by Parliament under Article 118, and by
the legislatures under the corresponding Article 208, must conform
to the Constitution, and that if they contravene any of the provi-
sions of the Constitution they must be struck down. The provisions
of the Constitution must take precedence over the laws passed by
the legislatures or the rules made by them for the conduct of
business.

3. Under Article 100(1) it is stated:

PY “100. Voting in Houses, power of Houses to act notwithstand-
ing vacancies and quorum.—(1) Save as otherwise pro-
vided in this Constitution, all questions at any sitting of
either House or joint sitting of the Houses shall be deter-
mined by a majority of votes of the members present and
voting, other than the Speaker or person acting as Chair-

. man or Speaker.

The Chairman or Speaker, or person acting as such, sha_ll not
vote in the first instance, but shall have and exercise a
casting vote in the case of an equality of votes.”
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4. The procedure for amending the Constitution is to be found
in Article 368 and this Article requires that a Constitution Amend-
ment Bill be ‘passed in each House by the majority of the total
membership of that House and by a majority of not less than 2|3rd
of the members of the House present and voting.”

5. The legislative process hes various stages. The first stage is
called the introduction stage. The second stage, known as the first
reading, is the consideration stage. At the third stage there is
clause-by-clause consideration (second reading), and the fourth

stage is the motion that the Bill be passed, and this is known as the
“third reading of the Bill.

6. The term used with regard to the various stages/motions in
relation to the legislative process are constitutional terms and not
terms which have only procedural validity. From the enclosed
Table (1) it will be seen that the terms “introduction|consideration|
passing” have been used in the Constitution in regard to the various
stages of the Bill and have the same meaning as they have in the
Rules of Procedure for the conduct of business in Lok Sabha.

7. Three other expressions are found in the Constitution, viz.
“bills originating in one or the other House|moving of the Bills|
amendments agreed to”. It remains to define these terms and fix
their meaning. There can be no doubt that the term “originate” is
eguivalent to the “introduction” stage. Similarly amendments agreed
to must be equated with the fourth stage of the Bill (third reading).
The expression “move the Bill” must be equated primarily with
“moving the Motion for consideration”, although it cannot be said
that the subsequent stages of the Bill are definitely excluded from
the term “move the Bill”. As far as the expression ‘“passing the
Bill” is concerned there is absolutely no room for doubt or confusion.
It means the final stage of the Bill (third reading).

8. The Constitution, however, does not mention ‘clause-by-cleuse
consideration” and the question arises whether the expressions
“moving the Biil” or “passing the Bill” should not be so interpreted
as to include “clause-by-clause consideration” also. At the “clause-
by-clause consideration” stage, the question put is that clause or
schedule so and so “do stand part of the Bill", and, therefore, it can
besaidwithwmejusﬁﬂcaﬁonthatﬁxeﬂomhpudngupnrtd
the Bill, viz., the clause or schedule concerned.

9. The expression used in Article 368 may be said to include
“clause-by-clause consideration” in so far as the House votes on the
question that a particular clause or schedule should stand part of
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the Bill. But by no stretch of imagination can this article be inter—
preted as including, within the scope of the required Special Majo-

rity, the second stage of the Bill known as “consideration stage™
(also called the first reading of the Bill).

10. In Rule 74, which relates to motion after the introduction of

a Bill, it is clearly stated that at the second stage four motions can
be made in regard to the Bill, viz.,

(i) that it be taken into consideration; or

(ii) that it be referred to a Select Committee of the House; or

(iii) that it be referred to a Joint Committee of the Mouses with:
the concurrence of the Council; or

(iv) that it be circulated for the purpose of eliciting opinion
thereon.

11. From the Report of the Rules Committee (1856) it is clear
that in the beginning, all four second stage motions required Special
Majorities according to the Rules of Procedure. However, three
motions, viz.,, (li), (iii) and (iv) were taken out of the area of the
Special Majority mentioned in Article 368. Now there is absolutely
no basis for making any distinction between these three second'
stage motions, and the remaining two Motions i.e,, (1) that the Bill
be taken into consideration and (2) that the Bill, as reported by

the Select Committee or Joint Committee, be taken into con-
sideration.

12. Rule 75 says that when any of the four motions, referred to-
in Rule 74 are taken up “the principle of the Bill and its provisions
may be discussed generally but the details of the Bill shall not be
discussed further than is necessary to explain its principle.” At this
stage, the same Rule directs that no amendments may be moved
except the substitute amendments with regard to reference to the
Select Committee or Joint Committee or motion for circulation. It
will thus be seen that the character of the four motions mentioned
in Rule 74 and the scope of the discussion thereon is the same.
Why then should Special Majorities be required for some second
stage motions and not for others? [Vide Table (2).] The Rules of
Procedure must strictly conform to the Constitution, and whenever
4he Rules borrow expressions from the Constitution their meaning
ought not to be varied. The constitutional meaning must prevail.

18. The Constitution clearly requires that all questions other
than the one mentioned in Article 368 are to be passed by a simple
majority, and Article 368 has no relevance as far as, perhaps, the
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first three but definitely the first two stages of the Constitution
Amendment Bill are concerned. In 1951, the opinion of the

Attorney General was sought by the then Speaker, Mr. Mavalankar.
The Attorney General stated:

“The expression ‘when the Bill is passed in each House’' has
reference to the passing of the Bill at the final stage. The
majority insisted upon by Article 368 is, therefore, appli-
cable only to the voting at the final stage. It is, however,
better to err on the safer side and take stricter view in-

sisting on the requisite majority at all stages of the
passage of the Bill.”

14. Now, my question is why should Parliament and this House
“‘err” when there is a clear and mandatory provision of Article 100
that all questions, except the one mentioned in Article 368, should be
decided by a simple majority? Article 368 neither speaks of intro-
duction nor consideration nor reference to the Joint Committee or
the Select Committee nor consideration of the Report of the Joint
Committee or Select Committee nor clause-by-clause consideration.

It only speaks of passing the Bill, and this clearly means the third
reading of the Bill. !

15. I, therefore, feel that the Speaker, taking into account all the
-aspects of the matter, should declare the relevant Rules 155, 157 and
158 ultra vires of the provisions of Articles (100 and 368 of the Cons-
titution and revise his ruling by declaring that the consideration
motion has been passed and that the House may proceed with the

third stage, that is clause-by-clause consideration of the Bill (second
reading).

16. Since this question involves legal and constitutional questions
of overriding importance Article 122(1) is irrelevant. This is not a
mere procedural matter. If the Speaker is unable to give a ruling
on his own, he may request the President to invoke the advisory
jurisdiction of the Supreme Court under Article 143. I understand
that in the Shankeri Prasad Case the Court had opined that Parlia-
ment could be expected to follow as far as practicable the procedures
laid down in Article 368.

17. If the Speaker does not wish to reconsider the ruling on his
own or move the President for obtaining the advisory opinion of the
‘Supreme Court, I should be allowed to move the High Court under
Article 226 and, if necessary, thereafter the Supreme Court with a
view to obtaining a final ruling on the validity of Rules 155, 157 and
158 in the light of Articles 118, 100 and 368.
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18. In view of the above, the Rules Committee must, ] feel,
rigorously and strictly examine the points raised by me and inter-
pret them in the light of the various constitutiona] provisions. In
these matters there should be no question of any indefiniteness,
doubt or confusion nor any question of “erring on these safe side”.

19. It should be remembered further that the decision in the
Golaknath Case, has taken the fundamental rights out of the
amendatory power of Parliament by the Supreme Court. It has,
therefore, become difficult to remove the more reactionary features
that characterise Part II of the Constitution. But there are other
parts of the Constitution where changes are urgently necessary in
order to remove the privileges of the ICS and the ex-Rulers of Indian
States as also reservation for the Anglo-Indians. There is need also
for the re-definition of Governors’ role and a reconsideration of the
subjects in the Union, State and Concurrent Lists and addition of
new Lists in-regard to local bodies with a view to making the con-
cept of the four-pillar State a reality. In the changed political con-
text where no party enjoys an absolute majority in Parliament, let
alone a two thirds majority, we should not create unnecessary pro-
cedural difficulties which would block the passage of urgently re-
quired constitutional amendments, especially when these procedural
obstacles militate against the letter and spirit of the Constitution.
There is much to be 1aid in favour of decisions which will make con--
stitutional amendments, except in relation to basic personal free-
doms, more facile rather than more difficult.

New Drwnn; MADHU LIMAYE
May 11, 1970.
Tamz (1)

Terms used in the Constitution in regard to Stages and Motions
relating to Bills

Article 107(1)

A Bill other than a Mony Bill or a Financial Bill may originate
in either House. A Bill may be introduced.

Article 107(2)

* Speaks of legal fiction: “deemed to bave been passed” by both:
Houses.

Agreed to by both Houses with or without amendment.
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Article 107(3) (4) and (5)
Pending Bills not to lapse on prorogation.
Pending Bills in Lok Sabha to lapse on dissolution.
Article 108(1) ‘
" Speaks of passing.
Speaks of rejection by one or the other House.
Final disagreement among the two Houses.
Article 108 (4)
Speaks of passing of a Bill at a joint sitting. -
Artit.flc 108 (5)
Also speaks of passing.
Article 109(1) |
Speaks of introduction; again, in the sense of o;lginat.ing.
Article 109(2) |

Rajya Sabha cannot reject or pass a money Bill or a Financial
Bill but can only recommend amendments to the Bill.

Article 108(3)
Legal fiction that the Bill shall be deemed to have been passed

by the two Houses with or without the recommendations of Rajya
Sabha after being disposed off by Lok Sabha.

Article 111
Speaks of passing and presentation to the President for sssent.
It also speaks of the Bill being passed again with or without

amendments suggested by the Pregident after which the President
shall not withhold assent.

Article 114(1)
Speaks of early introduction of the Appropriation Bill in Lek
Sabha.

Article 117 _
Money Bills or Financial Bills under Article 110 not to be intro-
Guced or moved in Lok Sabha except on President's recom-
mendation.
It also speaks of moving the Bill (equivalent to moving the
motion for consideration and subsequent stages).
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Article 117(3)

I
This speaks of enactment of the Bill.

It also speaks of passing.

It also speaks clearly of consideration on the recommendation of
President.

(There are similar provisions in respect of the States).
Article 368

It speaks of initiating amendment of the Constitution by intro-
duction of a Bill in either House.

It also speaks of the Bill being passed by a Special Majority.

It also speaks of presentation of the Bill for assent upon its
passage by a Specidl Majority.

The proviso requires ratification by the State legislatures in res-
pect of certain articles before presentation of the Bill for assent.
Article 61(2) (b)

Speaks of a Special Majority—two-third of the total Membership
of the House for the impeachment of the President.

Article 124(4)
Speaks of a Special Majority similar to the one mentioned in

Article 368 for the removal of a judge of the Supreme Court.
Article 94(c)

Also speaks of a Special Majority—majority of all the then Mem-
bers of the House for the removal of the Speaker.

Article 274(1)

This speaks of introduction of tax Bills in which States are in-
terested only on the recommendation of the President.

It also speaks of these Bills being moved in either House only
on the recommendation of President.

Article 304

be introduced
Speaks of Bills, imposing restrictions on trade, to
in State Legislatures only with previous Presidential sanction.

It also speaks of moving such a Bill only with the President's
previous sanction.
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TaBLE (2)

Rules of Procedure relating to Amendment of the Constitution
Under the existin

g rules, the following motions do not
a Special Majority: — wing not require

1. Motion for leave to introduce the Bill under Rule 72;

2. Motion that the Bil] be referred
under Rule 74 (ii):

3. Motion that the Bill be referred to
two Houses under Rule 74 (1ii) ;

4. Motion that the Bill be circulated for the purpose of elicit-
ing public opinion under Rule 74 (iv);

5. Motion for leave to withdraw the Bill Rule 110;

6. Amendment to clauses or schedule of the Constitution
Amendment Bill under Rule 1386 '

Following motions require a Special Majority under the Rules:
1. Motion for consideration under Rule 157 @)

2. Motion for consideration of the J.P.C. or Select Committee
Report under Rule 157(ii);

to a Select Committee

a Jaint Committee of the

3. Voting on clauses or schedules or clauses or schedules as
amended under Rule 155;

4. ‘Motion that the Bill be passed or Motion that the Bill as
amended be passed under Rule 157 (iii).

Norz: Earlier, the motion that the Bill be referred to J.P.C. or
Select Committee also required a Special Majority.
Motion for circulation also required a Special Majority.
But the rules relating to these Motions are amended in
1956. The reasoning for distinguishing three second stage
motions from other motions at the same stage is curious.

Il

In determining the meaning of the words used in Article 368 and
100(1) of the Constitution of India it would be worthwhile to take
a close look at the procedure and practices of Lok Sabha. This is
mecessary in order to interpret the expressions “When the Bill is
passed” in Article 868 and “all questions” in Article 100(1).

2. Chapter X of the Rules of Procedure of Lok Sabhs is devoted
to Legislation. Section (1) deals with the bills originating in Lok
Sabha. Sub-section (a) of this Section is entitled “Introduction and

8208 (E) LS—2. l
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Publication of Bills”. Sub-section (b) concerns “Motions after in-
troduction of Bills”. Sub-section (c) deals with “Procedure after
presentation of Report of Select Committee and J.P.C.” Sub-section
(d) relates to “Amendments to clauses etc.”. And, finally, sub-
section (e) is entitled “Passing of Bills".

3. It will thus be seen that “introduction” and “passing of bills™
are treated as two distinct stages in the passage of the Bill. There
is a vital difference between the techincal and legal term “Passing
of a Bill” and the term “Passage of a Bill” used in the popular sense.
The popular expression—expression of general use—“Passage of a
Bill” comprehends all the stages right from the introduction stage
to the final Presidential assent. But “Passing the Bill” is a techni-
cal, procedural and legal term, and it means the passing of the
motion relating to the third reading of the Bill, and in view of the
provisions of Article 107 also includes agreement of the two Houses
with or without amendments. “Passing of a Bill” does not, however,
include withholding or giving a Presidential assent to a Bill passed]|
agreed to by both Houses of Parliament.

4. It remains to define the meaning of the expression “all ques-
tions”. The technical, procedural and legal meaning of this expres-
"sion is to be found in Rule 364 of the Rules of Procedure of Lok
Sabha. This rule is as under:—

“A matter requiring the decision of the House shall be decid-

ed by a question put by the Speaker on a motion made by
a member”.

5. The rules of procedure make a subtle distinction between put-
ting the question and taking the sense of the House. Rule 339
' brings this out very clearly. The Rule in terms says:

“(1) A member who has made a motion may withdraw the
same by leave of the House.

(2) The leave shall be signified not upon question but by the
Speaker taking the pleasure of the House. The Speaker
shall ask: ‘Is it your pleasure that the motion be with-
drawn? If no one dissents, the Speaker shall say: ‘The
motion is by leave withdrawn’. But if any dissentient
voice be heard or a member rises to continue the debate,
the Speaker shall forthwith put the motion:

Provided that if an amendment has been propose.d to a
motion, the original motion shall not be withdrawn
until the amendment has been disposed of.”.
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6. Taking the sense of the House thus does not involve putting
the question by the Speaker on a motion before the House. It is
also provided in the Rules that if a motion combines two or more
propositions, the Speaker may treat them as separate questions, and,
accordingly, put them separately.

7. Rule 72 relating to the introduction of the Bill uses the ex-
pression “put the question”. So do Rules 85(2), 88, 90, Y1 and 92.
By implication Rule 93 would mean that the consideration motion,
too, involves putting the question by the Speaker. The motion that
the Bill be passed also involves putting the question by the Speaker
at the end of the debate. Similarly, Rule 100 says that the amend-
ment suggested by the other House may also be put as a question
in such manner as the Speaker thinks convenient. Rule 111, relat-
ing to the withdrawal of Bills, also involves moving of a motion and
putting the question thereon. Further, Rule 133 provides for putting
the question on amendments recommended by the President in a
manner which the Speaker thinks convenient.

8. If this interpretation of the word “question” used in Article
100(1), read with the above Rules, is juxtaposed with the expres-
sion used in Article 368 “when the Bill is passed”, read with sub-
section (e) of Section 1 of Chapter X of the Rules of Procedure, it
will become absolutely clear that the special majority enjoined by
Article 368 relates only to the motion mentioned in sub-section (e)
of Chapter X plus motions relating to agreement mentioned in
Article 107 of the Constitution.

9. In interpreting the meaning of the expression “all questions”
and “passing a Bill”, Article 117, relating to the Union, and corres-
ponding article 207 in regard to the States proves to be valuable.
It would be interesting to compare clause (1) of Article 117 with
its clause (3). The vital difference between these two clauses is
that the President’'s recommendation is a condition precedent to the
introduction of a Bill which comes under Clause (1); bhut a Bill
which falls under Clause (3) can be introduced without the recom-
mendation and it would be quite in order if that recommendation
is obtained before moving the motion for consideration of the Bill.
That is to say, in the case of a Bill falling exclusively under clause
(3) no motion upto the stage of the motion for consideration can be
ruled out of order on the ground that the President’s sanction has
not so far been obtained. These two articles (117 and 207) in the
Constitution clearly and unambiguously fix the difference between
the expressions “introducing a Bill", “consideration of a Bill” and
“passing a Bill.”
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10. The Joint Select Committee on Indian Constitutional Reforms
recognised the distinctive legislative procedure evolved in Indian
legislative bodies. It had recommended that certain legislative pro-
posals should require the prior sanction of the Governor and the
Governor-General and the Governor-General and Governor should
have discretionary power in the matter of giving assent to the Bills
after they had been passed. Section 42 in its relation to the Federal
Legislature and the corresponding Section 87 in regard to the pro-
vinces in the Government of India Act gave effect in this recommen-
dation by requiring that no bill in the nature of a money bill should
be introduced without the prior sanction of the Governor-General
and bill involving expenditure should not be passed unless the
Governor-General had recommended consideration of the Bill. As
in the case of many other articles, Article 117 of our Constitution is
closely modelled on Section 42 of the Government of India Act. The
Government of India Act as well as our Constitution recognises the
various distinctive stages of the legislative process; and it would not
be proper, therefore, to ignore the historical background and the

constitutional provisions while interpreting the expression, “when
the Bill is passed” in Article 368.

11. This problem can be examined from another angle also.
Assuming that the Constitution-makers had suggested amendment
of the Constitution not through the imstrumentality of legislation
but by way of a resolution incorporating the amendment there
would have been no need to go through the various motions such as,
“motion seeking leave to introduce the Bill”, “motion that the bill
be considered” etc. It would have sufficed to move the resolution in
terms of the procedure laid down in the Rules of Procedure. If the
proposed amendment of the Constitution had been of an omnibus
character involving several subjects and several articles it would
have been quite all right to treat amendments to the various articles
incorporated in the resolution as different propositions and guestions

could have been put separately on each one of them as provided for
in Rule 385 which says:

“When a motion has been made, the Speaker shall proposed
the question for consideration, and put it for the decision
of the House. If a motion embodies two or more separate
propositions, those propoaitions may be proposed by the

. Speaker as separate questions.”

12. That the Constitution-makers suggested the instrumentality
of a bill for amending the Constitution is only accidental. The
purpose could as well have been served by substituting the wvrd:
“moving of the resolution” and “when the resolution is passed”.
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Thus it will be seen that the important thing is the actual putting

of the question in regard to the “passing” of the bill and not quess
tions on the earlier stages of the Bill.

13. It is a settled principle of constitutional interpretation that
expressions used in the Constitution must be strictly, truly and
rigorously interpreted, that we should go by the plain meaning of
the words and expressions used, and that the various provisions
ghould as far as possible be reconciled so that effect can be given to
all the provisions of the Constitution. The interpretation of Article
100(1) end 368 offered by me meets all these requirements and es-

teblishes harmony between the various provisions of the
Constitution.

New D=ini; ve MADHU LIMAYE
May 25, 1970.



APPENDIX 1
Note by Shrimati Jayaben Shah, Dated the 4th December, 1970

All constitutional amendments make a departure from the exist-
ting position and any amendment of the Constitution is a serious
matter requiring careful consideration of all the aspects. The
proposal for the amendment of the Rules 155, 157 and 158 of the
Rules of Procedure and Conduct of Business in the Lok Sabha in
the context of the provisions contained in Articles 100(1) and 368
of the Constitution, has to be considered carefully. If the special
majority is enforced only at the final stage of a Bill, there is every
possibility that Members would not be taking adequate interest in
the earlier stages in as much as those stages would not require the
special majority. To enable Members to take sustained interest in
all the stages of the passing of the Bill it is necessary that special
majority should be enforced at least at the stage of consideration of
the Bill and also at the stage of the consideration of the main clause.
Keeping in view the present political situation, I do not think it
advisable that any far-reaching changes should be effected in the
existing rules relating to the amendment of the Constitution.

New Devur; JAYABEN SHAH
December 4, 1970, :

)



APPENDIX IV
- Note by Shri J. M. Lobo Prabhu, Dated the 7th December, 1970

I do not agree to the recommendations contained in the Fifth Re-
Pport of the Rules Committee for the following reasons: —

(1) Since 1951, the Speaker and the Rules Committee of Par-
liament have considered the provisions of Article 368 of
the Constitution. Shri Mavalankar in his note of May 15,
1951 recorded “If the object of voting a particular majority
for the amendment is kept in view, it stands more to
reason that each stage and each clause or even a sub-clause
for the matter of that, must be passed by a requisite
majority. Unless this done, it will be defeating the very
purpose of Article 368.... It may appear I am getting
too technical but keeping the main purpose of Article 368
and also keeping in view its object, as stated by the
Hon'ble Dr. Ambedkar and its character, that it is a funda-
mental document, one cannot be too technical. ., . Every
clause being a separate amendment has to be considered
and passed as an amendment to the Constitution and
therefore there has to be a requisite majority at each stage
in the case of each distinct amendment”,

In 1958, the Rules Committee approved “the procedure laid
down by the Speaker when the Constitution (Final
Amendment) Bill was under consideration.”

In 1955, the Rules Committee “came to the conclusion that
the Second Reading was a process in the passing of a Bill
and as such the provisions of rule 169* should continue as
such.”

In 1956, the Rules Committee excluded from the special
majority motions for circulation and for reference to Joint
Select Committees, as they did not commit the House to
the Principle of the Bill. It was noted “some members
felt that the spirit behind Article 368 was that no Bill
seeking to amend the Constitution should be passed other-
wise than by a special majority and that implied that all
the effective stages leading to the passage of the Bill
should be subjected to special majority.” -

#*Corresponding to present rule 157.

19



The

(2)

®)

20

Law Ministry has tended to take the view that only the
final passing of the Bill requires the special majority,
though the Attorney General, Shri Setalvad agreed that
“it was better to err on the safer side and take the stricter
view insisting on the requisite majority at all stages of the
passage of the Bill”. The Law Minister the late Shri
Govinda Menon stated in Parliament that in amending the
Constitution, the House is legislating under its constituent.

power and that Article 368 is a code by itself not affected
by Article 100

Against this body of opinion for over twenty years, Shri
Madhu Limaye has contended that terms “introduction!
consideration|and passing are distinct and passing is only
used in the final stage. Accordingly Article 368 can only
relate to the flnal passing”. Unfortunately he has not
observed this distinction because he concedes. “The ex-
pression used in Article 368 may be said to include ‘clause
by clause consideration’ in so far as the House votes on
the question that a particular clause or schedule should
stand part of the Bill. But by no stretch of imagination
can this article be interpreted as including within the
scope of the required Special majority the second stage
of the Bill known as the ‘“consideration stage”. This
disposes the whole argument that “passing” is a technical
term and must be confined only to the Third Stage when
the Bill is passed. If it can apply to the second reading,
it can as well apply to the first stage of consideration.

My arguments have been first that “passing” in Article 368
has to be related to “majority”, that is to voting at any
stage. If this majority is specifically defined, it comes
under the exemption allowed in Article 100. Therefore
whenever members vote the special majority should exist,
even though it has been dispensed with for those stages
when the House does not commit itself to the principle of
the Bill as when the House votes for reference to Select
Committee or for circulation. Secondly constitutional
amendment being very important, not only has every stage
to be carefully considered but has to be approved by more
than a simple total say of 26 votes, as the case may well
be. It will be a premium on the indifference of members
that they are not called upon to be present except once
at the end. Thindly, it will waste the time and toil of
the House if majority is only tested at the end. Itshou!d
be tested as soon as the House commits itselt to fthe
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principles of the Bill. And lastly, if as stated to avoid
confusion, each Bill should deal with a single aspect, the
very multiplicity of Bills required for each clause would
require assembling repeatedly of special majorities, even.
if they are for the fina] stage only.

(4) Shri Nath Pai while supporting the change has agreed
with me that “there will be practical difficulties in deal-
ing with a Bill containing more than one clause seeking
to amend several articles of the Constitution (he meant, I
presume, connected articles) and also if the Bill was re-
jected at the final stage, the House would have made a
superfluous effort in considering the earlier stages.”

In these circumstances, the position accepted for 21 years may
‘be allowed to continue as nothing has arisen which has affected the-
needs of legislation or the rights of the House.

New DrLHI; J. M. LOBO PRABHU.
December 17, 190, JARLIAMENT (IBPARY
il bea y & Yo f oo Brevioe,

Crutrs] (Govt, Fublicatie
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APPENDIX V
(See para 2 of Report)
Minutes dated the 23rd November and 4th December, 1970

Minutes of the sitting of the Rules Committee held on Monday, the
23rd November, 1970,

The Committee sat from 16.00 to 16.50 hours.
PRESENT
Dr. G. S. Dhillon—Chairman.

MzMBERS
. Shri Nathu Ram Ahirwar
. Shri Madhu Limaye
. Shri J. M. Lobo Prabhu
. Shri G. S. Mishra
. Shri Nath Pai
. Shri K. Raghuramaiah.
SECRETARIAT
Shri S. L. Shakdher—Secretary.
Shri B. K. Mukerjee—Deputy Secretary
Shri J. R. Kapoor—Under Secretary.

tnd

3 N O e N

2. The Commitee resumed discussion on Memorandum No. 34 re-
garding rules 155, 157 and 158 of the Rules of the Procedure and
Conduct of Business in Lok Sabha in the context of the provisions
contained in articles 100(1) and 368 of the Constitution.

3. Shri J. M. Lobo Prabhu opposed any change to be made in the
present voting procedure relating to the Bills seeking to amend the
- He felt that the present procedure had been followed

since the coming into force of the Constitution and there should be
strongest possible reasons if any change was desired in the present
rules. He added that the word “passed” used in article 368 of the
Constitution meant that a Bill seeking to amend the Constitution
should be passed by the special majority of the House mentioned

3 22 »
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in that article at all its stages. The amendment of the Constitution
was a serious matter and special majority for its passing should be
insisted upon at all its stages. If a special majority was required
only at the third reading stage of the Bill, he apprehended that
members of the House might not give serious attention to the earlier
stages of the Bill. Moreover, if, in a particular case, the Bill failed
to secure the requisite special majority for the motion to pass the
Bill, the time of the House taken in considering the earlier stages
of the Bill would have been spent infructuously.

When Shri Madhu Limaye pointed out that special majority was
not required for introduction of a Bill seeking to amend the Consti-
tution and that the special majority for circulation of such a Bill
or for reference of such a Bill to a Select or Joint Committee, pro-
vided for in the rules earlier, had been dispensed with later, Shri
Lobo Prabhu said that special majority should be needed at all such
stages of a Bill seeking to amend the Constitution.

4. Shri Madhu Limaye stated that the word “passed” used in
article 368 of the Constitution was a term of art. and it meant only
the passing of the Bill at the third reading stage. Shri Madhu
Limaye drew attention to the provisions of articles 107 and 117 of
the Constitution and said that the Constitution itself had made a
distinction between the introduction, consideration and passing of a
Bill. When the Constitution-makers used the word “passed” in
article 368 of the Constitution, they were aware that “passing of a
Bill” meant passing of the Bill at the final stage.

5. Shri K. Raghuramaiah said that special majority for the ear-
lier stages of a Bill seeking to amend the Constitution before the
final passing was provided for by way of abundant caution. The
strict interpretation of the law required the special majority only
at the final passing stage. He also stated that Shri Hanumanthaiya,
Law Minister bad at the previous sitting of the Committee made it
clear that according to legal interpretation special majority was re-
quired at the last stage only.

6. Shri Nath Pai felt that elthough a strict legal interpretation of
article 368 of the Constitution would require the special majority
only at the stage of final passing of the Bill, there would be practical
difficulties in dealing with a Bill containing more than one clauses
seeking to amend several articles of the Constitution and also if the
Blllwurejecudnttheﬂmlpndnalhze,theﬁwewouldhaw
made a superfluous effort in considering the esrlier stages.
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7. The Committee perused the earlier history of these rules and
noted that when the rules were first made or subsequently amended,
the then Committees of the House were aware of the legal interpre-
tation of the Constitution, which was never in doubt, but had never-
theless desired that the special majority should be provided at differ-
ent stages to ensure that the principle of a Bill should also be ac-
cepted by the special majority (i.e., when the motion that the Bill
be taken into consideration is carried) and also the members should
have procedural clarity whereby they passed different matters lump-
ed together in one Bill by special majority separately.

8. The Committee after taking all factors into comsideration, de-
cided that in accordance with the provisions of articles 100 and 368
of the Constitution and their correct legal interpretation, special
majority for Bills seeking to amend the Constitution should be re-
quired only at the final stage of passing the Bill when the motion in
respect of such a Bill is “that the Bill, or the Bill as amended, as the
case may be, be passed.”

Nonetheless the Committee appreciated that in the case of mini-
bus Bills involving amendment of various articles on different
aspects or subjects of the Constitution, members might be dtvided
on the different provisions on different lines. In such a case, if vot-
ing by a special majority was taken only at the last stage, the
position of the members would become anomalous and their vote
would not reflect their true views on the different provisions. To
obviate such conmtingencies, the Committee decided to roeotmnend
that in future each Bill seeking to amend the Constitution should
deal with a single aspect or subject of the Constitution.

Shri J. M. Lobo Prabhu, however, disagreed with the proposed
changes.

9. The Committee directed that a draft Report containing  the
necessary amendments to the revelant rules in the light of the above
decision of the Committee might be prepared and placed before the
Committee.

The Committee then adjourned.

Minutes of the Sitting of the Rules Committee held on Friday, the
4th December, 1970

The Committee sat from }6.00 to 16.45 hours.

PRESENT
Dr. G. S. Dhillon—Chairman.
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MEeMBERS

. Shri K. Hanumanthaiya

. Shri Madhu Limaye i

. Shri J. M. Lobo Prabhu

. Shri G. S. Mishra

. Shri Nath Pai

Shri K. Raghuramaiah

. Shrimati Sushila Rohatgi

. Shrimati Jayaben Shah.

- IR

SECRETARIAT
Shri S. L. Shakdher—Secretary.

Shri B. K. Mukerjee—Deputy Secretary.
Shri J. R. Kapur—Under Secretary.

2. The Committee took up for consideration their draft Fifth Re-

port and the suggestions made by Sarvashri Madhu Limaye and
J. M. Lobo Prabhu in respect thereof.

3. Shrimati Jayaben Shabh opposed the amendments proposed by
the Committee and suggested that the present rules relating to the
procedure to be followed in passing the Bills seeking to amend the
Constitution should not be changed. The Committee decided not to
re-open the decisions already taken by them and incorporated in the
draft report.

4. The Committee agreed with the suggel'ﬁon of Shri Madhu
Limaye that his two notes dated the 11th and 25th May, 1970, sub-
mitted to the Committee be appended to their report.

5. The Committee considered the suggestions made by Shri J. M.
Lobo Prabhu for making certain additions to the draft Report of the
Committee. The Committee decided that Shri J. M. Lobo Prabhu
might submit a separate note which should be appended to the
Report of the Committee. '

6. The Commitee decided that any member wishing o submit a
separate note for being appended to the Report of the Committee
might do so by Monday, the 7th December, 1970.

7. Subject to the above decirions, the Committee approved their
draft Fifth Report and authorised the Chairman to have it laid on
the Table of the House.

The Committee then adjourned.



APPENDIX VI
(See para 5 of the Report)

1. INTERPRETATION OF ARTICLE 368 or TEH CONSTITUTION RE: SPECIAL
PROCEDURE FOR PASSING oF BILLS SEEKING TO AMEND CONSTITUTION.
CONSTITUTION AMENDMENT BILL

Letter No, D-1548/51, dated May 15, 1951 from Speaker, Lok Sabha
(Sheri G. V. Mavalankar) to Attorney-General (Shri M. C. Setalvad).

You know the Constitution (First Amendment) Bill was intro-
duced in Parliament two days back. What I am myself concerned
with at the moment is the procedure to be followed in respect of the
motions and their disposal, concerning that Bill.

In this connection, I have written an exhaustive note, setting
forth my views, and I shall be grateful if you will kindly let me
know your opinion as to whether the position taken by me in the
note is a correct one. I need not write more as the points are set
out in the note itself.

My Note in original as also the copy of the Parliament Secretariat
note may kindly be returned along with your opinion.

Note recorded by Secretary (Shri M. N. Kaul) on May 11, 1851.
CONSTITUTION AMENDMENT BILL

Now that the Constitution Amendment Bill will be introduced
tomorrow certain procedural matters arising out of the provisions of
article 368 of the Constitution require consideration. For the time
being, till the new Parliament comes into existence, Article 368 has
been adopted as follows:

“And amendment of this Constitution may be initiated only
by the introduction of a Bill for the purpose in Parliament,
and when the Bill is passed by a majority of the total
membership of Parliament and by a majority of not less

. than two-thirds of the members of Parliament present and
voting, it shall be presented to the President for his assent
and upon such assent being given to the Bill, the Constitu-
tion shall stand amended in accordance with the terms ot
the Bill....".

26 "
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The proviso is not material for the discussion of matters that arise
in the case of the present Bill.

2. 1t is clear that the Constitution shall stand amended in accord-
ance with the terms of the Bill on the following conditions being
satisfled.

(i) That the Bill is passed by a majority of the total member-
ship of Parliament, and

(ii) by a majority of not less than two-thirds of the members:
of Parliament present and voting.

Before the Bill is presented to the President for his assent it must
be certified by the Speaker as having been passed by Parliament,
and for the purpose of this certificate both the above conditions must
be fulfilled.

3. Two questions of construction of Article 368 arise for con
sideration. R

(i) What is the meaning to be attached to the words “total
membership of Parliament”?

Parliament at present consists of 325 members. Assuming that 10
seats are vacant on the day that the voting takes place, the question
for consideration is whether the total membership of Parliament
within the meaning of Article 368 would be 325 or 315.

It is obvious that the plain words of the Constitution must be
construed as such, read in conjunction with other relevant articles
of the Constitution.

In Article 81 it is stated that the House of the People shall con-
sist of not more than 500 members...... This provision has not yet
come into force, as the present Parliament has been constituted on
the same basis, subject to necessary modifications, as the old Consti-
tuent Assembly of India. The question for consideration is whether
the total membership of the House means the number, of which the
House is composed or the actual membership for the time being,

that is on the date of voting.

There is one important aspect of the matter which has to be borne
in mind. If the words are clear and there is no room for ambiguity
in construction, then effect must be given to the words in the light
of the “internal dictionary” of the meaning of the words disclosed
by the various articles of the Constitution, as the articles have to be
read as a whole so as to make construction uniform in all parts as
far as practicable. Where, however, it is arguable and more than
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©one construction of words can be legitimately placed, it i8 permissi-
ble to take aspects of the matter also into account, which may throw
light and illustrate the construction of the article in question. Now
the general consideration that I have in mind is this. I will illugt-

rate the position by reference to the procedure in the House of
Commons.

The King on the advice of the Cabinet settles the question of
dissolution. On dissolution the writs are issued by the executive
authority under the Crown. Once the House of Commons has been
constituted as a result of the General Election casual vacancies, that
arise from time to time, are filled by writs issued under the autho-
rity of the Speaker. That is obviously to ensure that the Executive

Government of the day do not for political motives delay the filling
up of seats in Parliament.

In the Indian Constitution the power to issue writs in respect of
casual vacancies is not vested in the Speaker but is vested in autho-
rities constituted under the Constitution, and not independent in the
same sense in which the Speaker is. If, therefore, as a matter of
fact, and in the background of actual power to issye writs for filling
‘casual vacancies a possibility of political motives may come into
play and in some contingency in the future, where for one reason
‘or other there may, at a particular time, be a number of vacancies,
the authorities under the Constitution may be persuaded to delay
the issue of writs or the actual holding of elections’in the days there-
after. This aspect of the matter becomes vital, where, for instance,
the voting on the Amendment of the Constitution, is expected to be
varried or lost by a narrow majority. When political excitemente
are high, as are bound to happen in years to come, the actual can-
‘vassing will be brisk and calculations will be worked out neatly, and

in that event poMtical pressure may be used to delay filling up of
<asual vacancies.

In this view of the matter and assuming that the words are not
clear beyond doubt, it is possible to take the view that the total

membership of the House means the number of members of which
the House consists.

(ii) Another question that arises for consideration is whether a

. point can be taken in the Courts in regard to the construction by
the Speaker, of the words “majority of the total membership of

Parliament”. In this connection, attention is invited to Article

122(1) which states that the validity of any proceedings in Parlia-

ment shall not be called in question on the ground of any alleged

irregularity of procedure. It is true that under Article 122 the
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jurisdiction of the Court it prima facie barred, but the final construc-
tion of this very article has to be given by the Courts themselves.
‘That is to say that the Supreme Court will, in the ultimate analysis,
determine whether an alleged irregularity of procedure comes with-
in the ambit of Article 122. It may be argued before the Supreme
Court that compliance with the provisions of Article 368 is a matter
of fundamental consequence, which it is mandatory for the Legis-
lature to fulfil as interpreted by the Courts. In other words, the
irregularities of procedure contemplated in Article 122 are irregu-
larities that may arise out of the Rules of Procedure framed by
Parliament under Article 118 and may also include incidental
matters of procedure dealt with in the Constitution which relates
to a fundamental matter as the amendment of the Constitution itself.
In such a case, it may be arguable that strict compliance with
Article 368 as interpreted by the Courts is enjoined and, if not fol-

lowed, would render the particular amendment or amendments
ultra vires.

4. In regard to one of the matters referred to above, I may give
reference to the voting strength of the Government in England to-
day. I know that the British Constitution is quite different from
ours so far as matters relating to interpretation of the Constitution
and fundamental rights are concerned. My point in referring to
this matter is that the Government of the day in England today
hangs on a very narrow majority. Suppose a similar situation aris-
es in India at a future date and it may happen as a matter of fact
that five or more seats may be vacant, writs are not issue and the
elections are delayed, because the Government feel that they may
not win those seats and in the meantime they may carry through
an important amendment of the Constitution by a bare majority of
the total membership of the House plus, of course, the necessary
two-thirds of members present and voting.

5. The other point of construction of article 368 relates to the
construction of the word “passed” in the following words in the
article namely that “the Bill is passed by a majority etc....” If
we construed these words in the light of our Rules of Procedure it
is apparent that the word “passed” refers to what we call the third
reading stage, when a motion is made that the Bill (or as amended)
be passed.

8. There is, however, one important aspect of the matter, of
which one cannot lose sight Amendments of the Constitution
arouse great controversies which vibrate through the length and
breadth of the country. They are issues of a fundamental character.

3208(E) LS—3.
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7. If the Government bring forward a Bill amending only one
Article of the Constitution, no difficulty arises but if the Constitution
Amendment Bill seeks to amend, say 5 or 6 provisions of the Consti-
tution, complications are bound to arise when the motion that the
Bill be passed is to be voted upon. There may be members in the
House, who may be perfectly prepared to accept four out of six
amendments, but may be hotly opposed to the passage of two. Such
members have no option but to vote against the whole Bill and
throw it out, because that is the only way in which they can give
vent to their desire to reject the two amendments to which only
they are opposed.

8. Such a contingency can only be avoided by the Government
after sensing the opinion of the House, withdrawing the Bill and
bringing in a number of separate Bills on which voting can take
place separately.

9. The position is this. The clauses can be passed by a simple
majority as in the case of other Bills but the special provisions of
Article 368 come into play not for the intermediate stages but only
for the final stage, when the motion that the Bill be passed is voted
upon. The construction of Article 368 can, in the light of what I
have caid above, be agitated before the Supreme Court. That
possibility can never be ruled out under a written constitution. 1
am, however, on a careful consideration of the matter, satisfied with
the word “passed” in rticle 368 is a term of art in relation to the
Rules of Procedure and must be construed in relation to these
Rules. It must have been the intention of the Constituent Assemb-
ly of India when they used the words “passed” that it had reference

to the Rules of Procedure of Parliament as always understood in
India and in the House of Commons from which the Indian proce-
dure has been mainly borrowed.

10. If, however, the matter can be taken to the Court, they are
perfectly entitled to describe the word “passed” as a term of art in
relation to the Rules of Procedure, or they may give it an ordinary
dictionary meaning in the sense that every motion that is passed in
respect of the Bill from the time of its introduction down to its
actual pascage must be voted upon in strict compliance with the

. provisions of Article 368. I for one am not prepared to dogmatize
as to the line that the Courts may take, particularly since I have
read the decisions of some of the Courts which have held that Arti-
cle 19(1) (a) of the Constitution is so comprehensive as not to
render a person culpable even if he advocates murder and other
crimes of violence.
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11. One fundamental dificulty that arises in the construction of
the word “passed” is this. I will explain what I have in mind by
using the analogy of what is known as the doctrine of “tacking” in
the case of Money Bills in the Parliament of UK. if the word
“passed” is construed to apply to the final motion that is made in
the House, the Government of the day who command a majority in
the House can resort to what I have called the doctrine of “tacking”,
and they may by these tactics defeat the object of Article 368 in this
way. On the second reading stage when the clauses are taken up,
they may have all the clauses passed by simple majorities. They
may have voting power in accordance with the provisions of Article
368 in respect of say, four clauses of the Bill, but not the remaining
two. The position of those opposed to the remaining two clauses
becomes very difficult. They are in effect driven, if they so choo-e,
to throw out the whole Bill at the last stage of passing because they
are opposed to two clauses in the Bill. The political dilemma may
not always be easy to resolve and those who are opposed to the re-
maining two clauses may tone down their opposition, because they
would not like the remaining four to be thrown out. It, therefore,
seems to me that by the process of “tacking”, the Government may
8o contrive matters as to defeat the real purpose of Article 368 in
respect of certain provisions in the Constitution Amendment Bill.

12. Of course, one way of getting rid of these difficulties is that
the Rules of Procedure should provide that amendment of each
article of the Constitution will be dealt with by a separate Bill. If
that is adopted, the particular difficulty to which I have referred to
above will disappear. I consider that such a rule of procedure is
necessary in order to give effect to the intentions of the Constitution-
makers as embodied in Article 368.

13. Subject to the important considerations I have pointed out
above, I feel that the word “passed” used in the Constitution has
reference to the final motion that is placed before the House. Any
other construction would, apart from anything else, make the whole
procedure so rigid and complicated as to amount almost to blocking
the process of legislation in respect of this matter. I cannot con-
ceive that the Constituent Assembly could have any such idea in its
mind. .
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Note Recorded by Speaker (Shri G. V. Msvalankar) on May 13, 1951
THE CONSTITUTION (AMENDMENT) BiLr, 1951

THE PROCEDURAL PART

Article 368 of the Constitution r.
Constitution may be initiated only:

(a) by the introduction of a Bill, and

equires that an amendment of the

(b) when the Bill is passed by a majority of the total mem-
bership of Parliament, and by a majority of not less than
2|3rd members of Parliament present and voting.

2. Two questions arise for consideration, namely:

(i) What is meant by the expression “total membership”.
Does it mean the total number of members inclusive of
vacancies, or does it mean persons, who are actually con-
tinuing as members on a particular date on which the vote
is taken;

(1) What is meant by the expression “The Bill is passed”. At
what point or stage during the course of the passage of
the Bill, the requisite majority is essential. Is it necessary
that the Consideration Motion, each clause of the Bill and
the Third Reading of the Motion are required to be passed
by a majority of total membership and a majority of two-
thirds, or, it is only the final stage of the motion, namely,
the Third Reading, that has to be passed by a majority of

the total membership and a majority of two-thirds present
and voting?

3. Unfortunately the wording of the Constitution interpreted in
U.8.A. is different from the wording we have; and, while the foreign
precedents are important and a possible guide in interpreting the
words in our Constitution, I think, we must go upon the wording
of our Constitution.

4. It seems, during the course of the passage of this Article 368
(Article 304 in the draft Constitution), there was no discussion on
the specific points, that have now arisen for consideration. In fact,
that aspect of the question was not at all present to the mind of
members, who took part in the debate. It is difficult to say whe-
ther the Drafting Committee of the Constitution had these particular
aspects in mind.

5. In the circumstances, we have no material outside the wording
of the Constitution to aid us to know definitely the intention of the
framers, and we must, therefore go by the wording as it stands, and
interpret the plain meaning thereof. However, the following from
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the speech of the Hea'ble Dr. B. R. Ambedl.r may serve as some
guide: —

“I should begin by telling the House that the Canadian Con-
stitution does not contain any provision for the amend-
ment of the Canadian Constitution. Although Canada to-
day is a Dominion, is a sovereign State with all the attri-
butes of sovereignty and power to alter the Constitution,
the Canadians have not thought it fit to introduce a clause
even now, permitting the Canadian Parliament to amend
their Constitution. It has also to be remembered that the
Canadian Constitution was forged as early as 1867 and
there is not the slightest doubt about it in the mind of
anybody who has read the different books on the Cana-
dian Constitution that there has been a great deal of dis-
content over the various clauses in the Canadian Constitu-
tion and even on the interpretation given by the Privy
Council on the provisions of the Canadian Constitution;
none-the-less the Canadian people have not thought fit
to employ the powers that have been given to them to
introduce a clause relating to the amendment of the Con-
stitution.”

(C.A. Debates 17-9-49, page 1659)
6. The Irish Constitution provides for a simple majority in both
Houses to alter or repeal any part of the Constitution. But it is fur-
ther provided that the Constitution is submitted to the people in re-
ferendum and approved by the people by majority. The same is
the condition with the Swiss Constitution. The procedure in the
Australian Constitution is more elaborate, and also requires a re-
ferendum to the people.

7. Coming to our own Constitution and refusing to accept the posi-
tion that, the Constitution should be open to be amended by a sim-
ple majority, Dr. B. R. Ambedkar observed as follows:—

“The Constitution is a fundamental document. It is a docu-
ment which defines the position and power of the three
organs of the State—the executive, the judiciary and the
legislature. It also defines the powers of the executive and
the powers of the Legislature as against the citizens, as
we have done in our Chapter dealing with Fundamental
Rights. In fact, the purpose of a Constitution is not me~
rely to create the organs of the State but to limit their
authority because if no limitation was imposed upon the
authority of the organs, there will be complete tyranny
and compiste ression.”

P (C.A. Debates 171948, page 16682)
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8. It is, therefore, clear that, while it is agreed on all hands that,
a Constitution may and should be altered, whenever a change
therein is desired, it must be ensured that the amendments have a
substantial support of all the various sections of the legislature. This
means that the interpretation of the wording has to be strict, and in
cases of doubt should lean on requiring a stricter test for its passing.

9. Now we have a number of Articles in the Constitution, which
lay down specific majorities for decision on certain matters. Unfor-
tunately, the language used in these different Articles is not uni-
form, but I believe, one can get some clues for interpretation of the
words “total membership” occurring in Article 368. The same words
“total membership” occur in Article 124(4) as regards the removal
of Judges. The question of irremovability of Judges may in a sense
be placed on a par with unwillingness to amend the Constitution.
It is important for securing complete independence of the judiciary.
Thus Articles 124(4) and 368 are the only Articles which use the
expression “total membership”.

10. I believe, we get some clue to the interpretation of the words
“total membership” from the wording of Article 84(c) and Proviso
(b) of Article 217 dealing with the removal of the Speaker or the
Deputy Speaker. The words used are:

‘o by a Resolution of the House of the People passed by a
majority of all the then Members of the House.”

There could be no doubt about the interpretation of this expres-
sion. This means that, there has to be a mojority of “live member-
ship” and not “latent membership”, or, in other words, a majority
of “members chosen and living” as the expression is used by the
American writers. This is made apply clear by prefixing the words
“the then” to the word “members”.

11. The question is, if it was the intention of the Constitution to
have two-thirds of the “live membership or of the members chosen
and living”, there was nothing to prevent them from using the word-
ing in Article 94(c) and Proviso (b) to Article 217. It, therefore,
appears that the words “total membership” used in Articles 124(4)
and 368 mean the entire membership, which goes to compose the
House at the time of the amendment, i.e., it includes vacancies also.

12. Article 100(2) says:

“Either House of Parliament shall have power to act notwith-
standing any vacancy in the membership thereof.”
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Obviously, here the expression “membership” means the totality
of members, inclusive of vacancies. If this were not 50, there was
no occasion for the provision. Therefore, the expression “member-
ship” of Parliament or House, when used in the Constitution, means

the entire number of members inclusive of vacancies.

13. Article 100(3) speaks of total number of members of the
‘House, while dealing with the question of a quorum; and Article
108 (b), while dealing with the question of joint sessions, speaks of
“total number of members of both Houses of Parliament present and
voting.” The wording in these two Articles, whatever be their mean-
ing, does not afford a clear guide to the interpretation of the term
“membership”.

14. The question we have next to consider is: What is meant by
‘the expression “passed”? Here, we are dealing with the specific pro-
vision of the Constitution itself, and the point arises because the
Constitution provides that the amendment has to be initiated by
the introduction of a Bill, and it is, therefore, that the question arises
as to whether this Bill will require a majority at all stages, or only
at the final stage.

15. If the object of voting a particular majority for the amend-
ment of the Constitution is kept in view, it stands more to reason
that each stage and each clause or even a sub-clause for the matter
of that, must be passed by a requisite majority. Unless this is
done..... it will be defeating the very purpose of Article 368. A Bill
may easily group more than one amendment together and may get
them through by a simple majority, and have the requisite majority
only at last stage.

16. It may appear that I am perhaps getting too technical. But
keeping the main purpose of Article 368 in view and keeping also
in view its object, as stated by the Hon'ble Dr. Ambedkar and its
character, that it is a fundamental document, one cannot be too
technical. The article speaks of “an amendment” using the word in
singular. It will be conceded that the occasions of amendments are
visualised to be far and few, and, therefore, a Bill was considered
necessary for every such amendment. If that is a correct reading
of the intention, then it follows that merely because a Bill cheoses
to group together a number of amendments, it cannot follow that
it is only the group that has to be passed at the final stage with the
requisite majority. Every clause being a separate amendment of
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the Constitution, has to be considered and passed as an amendment
of the Constitution, and, therefore, there has to be a requisite majo-
rity at each stage in the case of each distinct amendment.

17. My interpretation of the words “total membership” and “pass-
ed” may perhaps appear to be strict. But in a matter of such mo-
ment, as the amendment of the Constitution, which affects the en-
tire nation, it is better to err on the safer side and to see that no:
point is likely to be raised in any further judicial proceedings that
the Constitution (Amendment) Act, is a nullity because of defec-
tive procedure adopted. I know, the validity of proceedings in the
Parliament cannot be challenged in a Court of Law. But I am af-
raid, it may be open to argue that a particular measure is inopera--
tive at law for non-compliance with the provisions of the Constitu—
tion. In measures of this type it is not use taking any risks.



APPENDIX ViI
(See para 5 of the Report)

Letter dated May 18, 1951 from Attorney-Geveral (Shri M. C.
Setalvad) to Speaker, Lok Sabha (Shri G. V. Mavalankar)

I enclose herewith my opinion in the matter.
1 agree with the view you have taken.

Opinion of Attorney-General (Shri M. C. Setalvad), dated May 18,
1951.

The first question for consideration is the meaning of the ex-
pression “by a majority of the total membership of that House” in
article 368 of the Constitution.

2. The Constitution uses in reference to the nature of the
majority required three different kinds of expressions. First, we
have the expression “by a majority of the total membership of
that House” which is used in article 368 and also in article 124(4).
Secondly, we have in article 94(c) the expression “by a majority
of all the then members of the House”. Finally, we have the ex-

pression “a majority of votes of the members present and voting”.
See article 100(1).

3. I am omitting from consideration the expression “1{10th of
the total number of members of the House"” found in article 100(3)
in regard to the quorum needed to constitute a meeting of either
House of Parliament, and, the expression “by a majority of the
total number of members of both Houses present and voting” to be
found in article 108(4) in regard to the joint sitting of the two
Houses as these relate to different subject matters.

4. The three expressions mentioned in para 2 denote by their
language, in my view, a type of majority which is less and less
strict as we go down from the first type to the third type men-
tioned in that paragraph.

5. In the first case it has to be a majority “of the total member-
ship of that House”. Each House would have, having regard to the
provisions of articles 19 and 80, a constitution consisting of a cer-
tain “total membership”. The majority firstly mentioned in arti-
cle 368 is to be a majority of this ‘total tnembership’. It may be
that some seats out of this “total membership” may for the time
being be vacent or unfilled. Bven 80 such vacant of unfilled sealw
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would still constiture a part of the “total membership” so that in
calculating the majority these vacant or unfilled seats will have to
be taken into account. The majority has not to be merely a majo-
rity of the members present and voting but a majority of the total
number of members who for the time being should constitute the
House.

6. The second kind of majority mentioned in para 2 is evidently
of a less strict character. It is a majority of “all the then members”
of the House. In other words, though the total membership may
-consist, say of 200 members half a dozen seats thereout may for
one reason or other be vacant or unfilled. If so, “all the then
members” would be 200 minus these six so that the majority will
‘have to be a majority out of the remaining 194 members,

. The third kind of majority mentioned in paragraph 2 1s the
ordinary majority of the members present and voting. This would
appear to be the common kind of majority and the least strict of the
three kinds mentioned in para 2 above,

8. The interpretation mentioned above of the relevant part of
article 368 clearly results from the use of the expression “the total
membersghip of that House.” It is not the actual number of members
existing at a given point of time which has to be considered but
“the membership” meaning the totality of the members that shoutd
exist whether they in fact do exist or not. This aspect is emphasis
ed by the use of the words “the total” and also by the omission of
the qualifying words “present and voting” which are to be found
used in the same sentence.

9. I would not, in construing the relevant portion of article 368,
consider ejther the provisions of or the practice under other consti-
tutions for two reasons. First, the language of our Constitution is
so clear that it would appear to be unnecessary to try and derive
assistance from the provisions of other constitutions. Secondly, the
language used in article 368 has no parallel in any other constitu-
tions and very little assistance is therefore derived from a consi-
deration of how things are or have been done under constitutions
-using a very different phraseology.

10. As to the meaning of the words “when the bill is passed in
-dach House” in article 368, it appears to me that the expression
“passed” has, I think reference to the passing of the Bill at the
final stage. The expression “the introduction of a Bill” and “when
the Bill is passed” have to be understood in reference to the prac-
‘tice and procedure usual in Houses of Parliament. Though various

.



39

clauses of a Bill may be voted upon at different stages and “passed”,
the Bill as a whole is “passed” only when the voting takes place at
the final stage. The majority insisted upon by article 368 is, there-
fore, I think, applicable only to the voting at the final stage.

11. As a matter of the true interpretation of article 368, I think
that the view put forward in the last paragraph is the correct view.

12. However, I agree that it is better to err on the safer side and
take the stricter view insisting on the requisite majority at all
stages of the passage of the Bill.



APPENDIX VI
(See para 6 of the Report)

ExXTRACT OF MINUTES OF SITTING OF RuLes COMMITTEE HELD ON
14-4-1953

18. New Rules 157A to 157F (item 13)—Article 368 of the Cons-
titution provided that an amendment of the Constitution might be
initiated only by the introduction of a Bill in either House of Par-
liament. It then proceeded to lay down certain special condi-
tions as to the majority required for the passing of such a Bill in
either House, and when the amending Bill related to a particular
provision of the Constitution, the article stipulated the concur-
rence of the majority of State Legislatures. The article did not lay
down the procedure in detail for the introduction and consideration
of such Bills in either House of Parliament.

Regarding the consideration and passing of Bills amending the
Constitution the Speaker had already laid down the procedure
when the Constitution (First Amendment) Bill was under consi-
deration.

It was pointed out that the proposed new rules only laid down
the procedure for the introduction and voting on clauses of a Bill
seeking to amend the Constitution, in accordan¢e with the proce-
dure already laid down by the Speaker, at the same time keeping
in view the relevant provisions of the Constitution. The new
chapter was also meant to bring together at one place all the rules
relating to the subject.

As regards the proposed new rule 157A which was a sugges-
tion by the Law Minister, a question was raised whether this rule
was necessary in view of the fact that the Constitution did not
make any restrictive provision in respect of Bills amending the
Constitution at the introduction stage, After further discussion it
‘was decided to drop the proposed new Rule 157A.

Subject to the deletion of Rule 157A the Committee adopted all

the proposed new rules regarding Bills seeking to amend the Cons-

. titution, which constituted the new Chapter XA of the Rules of
Procedure.
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APPENDIX IX

(See para 7 of the Report)
MINISTRY OF LAW

Chapter XII of the Rules of Procedure and Conduct of Business
in the House of the People lays down special voting procedure in
regard to Bills seeking to amend the Constitution, Rule 167 pro-
vides for putting each clause or schedule of the Bill to the vote of
the House separately and prescribes the special majority (namely,
a majority of the total membership of the House and not less than
two-thirds of the members present and voting). Under Rule 168
amendments to clauses or schedules are decided by a simple majo-
rity. Rules 169 prescribes the special majority for the five different
types of motions that are possible in the case of such Bills.

2. Attention is invited to clause (1) of article 100 of the Consti-
tution, under which “save as otherwise provided in the Constitu-
tion, all questions at any sitting of either House or joint sitting of
the Houses shall be determined by a majority of votes of the mem-
bers present and voting”. The relevant contrary provisions is that
contained in article 368. It states that “an amendment of the Cons-
titution may be initiated only by the introduction of the Bill for
the purpose in either House of Parliament, and when the Bill is
passed in each House by a majority of the total membership of that
House and by a majority of not less than two thirds of the mem-
bers present and voting it shall be presented to the President for
his assent”. It is arguable, therefore, that only the flnal motion for
the passing of the Bill requires the special majority, and all other
motions and questions in respect of the Bill should be determinable
by a simple majority under article 100(1). It is, however, possible
to justify the validity of Rule 167 on the ground that where the
Bill contains several amendments of the Constitution embodied in
the different clauses and schedules of the Bill, it is proper that the
Rules should prescribe the special majority in respect of each clause
or schedule. So far as Rule 169 is concerned, it seems to me that
the special majority for motions (i) to (iv) cannot be justified
under articles 100(1) and 388 of the Constitution, Moreover, from
the practical point of view, the Rule in this form has led to consi-
derable and unnecessary delays in the consideration and passing
of the Constitution amendment Bills.
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3. 1 think, therefore, that we should request the Lok Sabha
Secretariat to take steps for the amendment of Rule 169 on the fol-
lowing lines:—

169(1) If the motion in respect of such Bill is that it be pas-
sed, the motion shall be deemed to have been carried
only if it is passed by a majority of the total membership
of the House and by a majority of not less than two-
thirds of the members present and voting.

(2) All other motions in respect of such Bill shall be decid-
ed by a majority of members present and voting in the
same manner as in the case of any other Bill.

K. V. K. SUNDARAM,
30-6-1955

Special Secretary.

H. V. PATASKAR
30-6-1955.



APPENDIX X
(See para 7 of the Report)

ExTRACT OF MINUTES OF SITTING OF RuLks COMMITTEE HELD ON
28TH NOVEMBER, 1955

12. Rule 1687 (Item 12) —The rule provided for a special majority
for the passing of each clause or schedule of a Bill seeking to
amend the Constitution.

This was done out of abundant caution and for ensuring that
every principle contained in the Bill was accepted by a special
majority and this view was consistent with the spirit of the Constitu-
tion. ey

It was however felt that as Clause 1, the Enacting Formula and
the Long Title were only formal provisions of a Bill and did not
affect the Bill as such on its merit, those could be passed by a sim-
ple majority.

As in certain cases Clause 1 also made provision in regard to
the commencement of the Bill, the Committee approved the pro-
posed amendment subject to a verbal change, namely, that for the
word and the figure ‘“Clause 1”, the words ‘the Short Title’ should
be substituted. :

13. Rule 169 (amendment proposed by the Government)—The
Committee were apprised of the communication” received from the
Government stating that the provision for special majority for
motions mentioned in Clause (i) to (iv) of Rule 169 was not in
accordance with Articles 100(1) and 368 of the Constitution.
Moreover, from their point of view, the requirement of special majo-
rity for these motions had led to considerable and unnecessary de-
lays in the consideration and the passing of the Constitution
Amendment Bills. The Government had accordingly proposed an
amendment to rule 169 on the following lines with the object of '
limiting the requirement of special majority to the motion ‘that the
Bill be passed’ : —

“169. (1) If the motion in respect of such Bill is that it be
passed, the motion shall be deemed to have carried only
if it is passed by a majority of not less than two-thirds of -
the members present and voting.

®Reproduc:d in Apo2adix IX of this Report.
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(2) All other motions in respect of such Bill shall be decided
by a majority of members present and voting in the same
manner as in the case of any other Bill.”

The Chairman apprised the Committee that he had considered
this question in 1951 in connection with the Constitution (First Am-

endment) Bill and had written to the Minister of Parliamentary
Affairs as follows: —

“The first motion will be ‘that the Bill be taken into considera-
tion’. I am not quite clear, whether, this motion requires
the majority as stated in Article 368. Undoubtedly the
consideration of the motion is a stage in the passing of the
Bill; and in a sense it is a preliminary to the real considera-
tion which means, consideration clause by clause. There-
fore, it can be argued with force that this motion can be
passed by a simple majority. But, as a whole, Bill can
be killed by defeating such a motion, a doubt is raised
whether this preliminary consideration cannot be treated
as part of ‘passing the Bill’.

In order, therefore, that we may give no loophole for a possible
argument in future, which might strike at the root of the
entire Bill, I advise that this motion also should be passed
by the majority required under Article 368.”

The Chairman also informed the Committee that the Attorney-
-General whose opinion was sought in 1951, while agreeing with the
Speaker, stated that “it is better to err on the safer side and take
the stricter view insisting on the requisite majority at all stages of
the passage of the Bill”.

The Committee considered the view of the Government and their
proposal and after some discussion came to the conclusion that the
Second Reading was a process in the passing of a Bill and as such
the provisions of rule 169 should continue as they were.



APPENDIX XI
(See para 8 of the Report)

ExTracTS OF MINUTBS oF RuLks CoMMITTEE HELD ON 17-4-1936

2. The Committee took up consideration of the procedure for
voting on Bills seelking to amend the Constitution.

3. The Chairman explained that the Committee had, at their sitting.
held on the 28th November, 1855, considered the view of the Gov-
ernment regarding article 368 of the Constitution and their proposail:
for revision of rule 169 with the object of limiting the requirement
of a majority of the total membership of the House and a majority of
not less than two-thirds of the members present and voting (here-
inafter called ‘special majority’) to the final motion in respect of the
Bill, viz,, “that it be passed”. The Committee had then come to the
conclusion that the Second Reading was a process in the passage of
the Bill and as such the present procedure regarding Bills seeking
to amend the Constitution might continue as before.

The matter had been brought up before the Committee again in
view of the communication dated the 23rd February, 1956 from the
Minister of Legal Affairs (Annexure ‘A’).

The Goveriment had reiterated their earlier view that the
term ‘passed’ used’ in article 368 of the Constitution applied only
to the final stage of the passage of the Bill. Accordingly, the special
majority provided for in that article was not applicable to the
motions at the earlier stages for which only ordinary majority as
laid dbwi in article 100 (1) was required.

The Government had therefore suggested that the question of
revision of rules 167 to 160 might be reconsidered by the' Rules
Committee.

4. The Attorney-General stated that he still held the same
opinion whieh he had given to the Speaker in 1851 in respomse to
a letter from the latter (Annexure ‘B’), that according to strict in-
terpretation of article 368, special majority provided therein was
required only for voting at the final stage of the passage of the Bill
and all other earlier stages required ordinary majority as laid down
in article 100(1). He had then also said that although special majo-
rity was not enjoined by the Constitution so far as earlier stages

, 4s
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were concerned, there would be no harm if, by way of abun-

dant caution, special majority was insisted upon at all stages of the
passage of the Bill.

5. The Minister of Home Affairs while agreeing with the iu-
terpretation of article 368 by the Minister of Legal Affairs and the
Attorney-General, stated that there could be only two interpreta-
tions of the term ‘passed’ used in article 368: either the term ap-
plied only to the final stage of the passage of the Bill or it covered
all the stages from the motion for leave to introduce the Bill to
the final motion “that it be passed”. If the latter interpretation held
good, special majority should be required even for the motion for
leave to introduce the Bill, or for the disposal of amendments or
for the passage of such formal provisions of the Bill as the Short
Title, the Enacting Formula and the Long Title, which the Rules
did not provide. According to him, ‘passing of the Bill’ in terms of
article 368 meant the adoption of that motion in respect of it which
resulted in the final adoption of the Bill by the House.

He, however, agreed with the view that in case of omnibus Bills
which contained proposals for amendment of more than one article
of the Constitution dealing with different subjects or aspects there-
of, discretion might be vested in the Speaker to require special
majority for a particular clause or group of clauses of the Bill so
as to ensure that, where necessary, members expressed their opinion
on different provisions of the Bill in an unambiguous way.

6. Some members felt that the spirit behind article 368 was that
no Bill seeking to amend the Constitution should be passed other-
wise than by a special majority and that implied that all the effect-
ive stages leading to the passage of the Bill should be subjected to
special majority. It was contended that, by a reference of a Bill
to a Select Joint Committee, the House committed itself to the
principles of the Bill and therefore the principle of the Bill should
be accepted not by a simple majority but by a special majority, as
that was an important stage in the passage of the Bill. If the spe-
cial majority was not forthcoming at that stage, it would not serve
any purpose to spend the time of the House and the Committee
in carrying the Bill through subsequent stages when it was liable
to be thrown out at the final stage, on account of its principle being
unacceptable to the special majority.

7. As regards the requirement of special majority for each clause
of the BIill, it was held that if a Bill contained provisions relating
to a single article of the Constitution or articles which were close-
ly related or inter-dependent, there might be some justification for
a vote by special majority being taken at the final stage only and dis-
pensing with that requirement in regard to individual clauses.
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In the case of omnibus Bills involving amendments of articles
on different aspects or subjects of the Constitution, however, mem-
bers might be divided on the different provisions on different lines.
In such a case, if voting by a special majority was taken only at the
last stage, the position of the members would become anomalous
and their vote would not reflect their true views on the different
provisions. Accordingly, in the case of omnibus Bills it was de-
sirable to insist upon clear expression of views by a special majority
on different clauses of the Bill separately.

The members also felt that instead of giving the discretion to
the Speaker and placing the burden upon him to determine in
each case how the voting should be taken, it would be better if it
was laid down in the Rules themselves that special majority would
be required on all clauses with a proviso that the Speaker might
put a group of clauses together in order to save the time of the House.

8. Some members also thought that if the special majority was
reserved only for the final stage of the passage of the Bill, it might
happen that the whole consideration of the Bill including its consi-
deration clause by clause could be concluded in the House even
though fifty members might be present and twenty-six voting in its
favour. Such a position, even theoretically, would run counter to
the spirit and scheme of article 368 of the Constitution.

9. A point was raised that if the provisions of article 368 were
not strictly followed, i.e., if a special majority was required on a
stage other than a final stage, such action might be against the pro-
visions of article 100(1). It was considered that when there was a
doubt about the interpretation of the word “passed” used in article
368, it was safer to have a special majority rather than a simple
majority in the case of other effective stages.

10. The Committee were of the opinion that as the Report of
the Select or Joint Committee was subsequently considered in the
House and that as by a well-established convention each such Bill
was always sent to the Select or Joint Committee, no special majo-
rity for reference of a Bill seeking to amend the Constitution to
the Select or Joint Committee should be insisted upon. In such a
case the motion for consideration of the Bi{ll as reported by the
Select or Joint Committee should. however, require a special majo-
rity.

11. As regards the motion for circulation of a Bill for eliciting
public opinion, the Committee were of the view that as the House
was not committed to the principle of the Bill while voting on such
a motion, insistance upon special majority was not necessary.
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- 12. The Committee also felt that the provision in the first pro-
\“r"igq to rule 167 laying down “unanimous concurrence of the House”
before the Speaker could put together to vote, the olauses of a Bill
seeking to amend the Constitution, unnecessarily fettered the dis-
cretion of the Speaker which was not desirable.

13. The - Committee having considered all the aspects of the
matter adopted the amendments shown in Annexure ‘C’ and autho-
rised the Chairman to lay their recommendations on the Table of
the House with a Report.

ANNEXURE A
(Vide para 3 of Minutes)

Copy of letter dated the 23rd February, 1956 from Shri H. V. Patas-
kar, Minister of Legal Affairs to Shri M. Ananthasayanam
Ayyaengar.

Some time ago, the Law Ministry had raised the question
whether, in view of the mandatory provision contained in article
100(1) of the Constitution, it was constitutionally correct for the
Rules of Procedure to provide that various interim motions in
connection with a Constitution Amending Bill must also get the
special majority which is laid down in article 368 only for the
passing of such a Bill. Our view was, and still is, that the words
“when the Bill is passed in each House” which occur in article
368 refer to the final stage when, after all clauses, Schedules, the
Short Title, the Enacting Formula and the Long Title have been
adopted, the motion is put to the House that the Bill be passed.
Even in regard to clauses, Schedules, etc. the form of motion is
®that clauses such and such do form part of the Bill". It cannot
be said that any such motion, much less, a motion that the Bill be
taken into consideration or that it be referred to a Select Com-
mittee of the House or that it be referred to a Joint Committee of
the two Houses or that it be circulated for eliciting public opinion,
is a motion for which the Constitution “provides” for any majority
other than a majority of votes of the members present and voting.
We think, therefore, it is contrary to article 100(1) to provide for
e special majority for all sorts of interim motions in respeet cf
Constitution Amendment Bills. We have specially consulted the

. Attorney-General on this point and he agrees with this view.

2. 1 need hardly remind you of the most embarassing and
awkward situation fn which we found ourselves during the Iast
session, when although the House was almost unanimously in
ravour of the Bill to amend article 3 of the Constitution, it eould
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not proceed with it, because the numslier of members actually vot-
ing for the reference to a Joint Committee fell short of the requisite
absolute majority by three or four. You are also eware of - ¢he
amount of time which has to be spent on divisions. I for one can
see no justification, either theoretically or fram the practical point
~ of view, for valuable parliamentary time being spent in this way. I
- would therefore, request you to place the matter once again
before the Rules Committee and reconsider rules 187 :to 169 of the
Rules of Procedure. I shall be glad to put.my wiews bhefore the
Rules Commitige also, if nacessary.

ANNEXURE B
(Vide para 4 of the Minutes)

Extracts from Attorney-General's letter dated the 18th May, 1951
to the Speaker

As to the meaning of the words “when the Bill is passed in each
House” in article 368, it appears to me that the expression “passed”
has, I think, reference to the passing of the Bill at the final stage.
The expressions “the introduction of a Bill” and “when the Bill is
passed” have to be understood in reference to the practice and
procedure usual in Houses of Parliament. Though various clauses
of a Bill may be voted upon at different stages and “passed”, the
Bill as a whole is “passed” only when the voting takes place at the
final stage. The majority insisted upon by article 368 is, therefore,
I think, applicable only to the voting at the final stage.

As a matter of the true interpretation of article 368 I think that
the view put forward in the last paragraph is the correct view.

However, I agree that it is better to err on the safer side and
take the stricter view insisting on the requisite majority at all
stages of the passage of the Bill.

ANNEXURE C
(Vide para 13 of the Minutes)
Amendments to Rules of Procedure and Conduct of Business in the
House of the People, as recommended by the Rules Committee
Raule 167

1. In the first proviso to rule 167, the words “with the unanimous
concurrence of the House” and the commas after the word “may"”
and before the word “put” shall be omitted.
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Rule 168
2. In rule 16—
(a) in clause (i), for the word “it” the words “the Bill” shall
be substituted;
(b) for clause (ii), the following shall be substituted,
namely: —

“(il) the Bill as reported by the Select Committee of the
House or the Joint Committee of the Houses, as the
case may be, be taken into consideration, or”;

(c) clauses (iii) and (iv) shall be omitted;
(d) clause (v) shall be re-numbered as clause (iii);

(e) for clause (v) re-numbered as (iii), the following shall
be substituted, namely: —

“(iii) the Bill, or the Bill as amended, as the case may be,
be passed.”



APPENDIX XII
(See para 8 of the Report)

ExTRACTS oF MINUTES oF RuLks COMMITTEE HELD ON 24-4-1838
[ } L ] L [ ] [ ]

4, The following is the summary of the view-points of members
who had given notices of amendments:

Rules 167

(i) Shri Kamath stated that he was opposed to the recommen-
dations of the Committee in regard to rule 167 on the ground that,
it was not desirable to burden the Speaker with discretionary
powers with regard to putting clauses or schedules together to the
vote of the House in case of Bills seeking to amend the Constitu-
tion. A

(ii) Dr. Krishnaswami was of the view that the term “passed”
used in article 368 of the Constitution referred not only to the
passage of the Bill at the final stage but also at the clause by
clause consideration stage. According to him each clause or
schedule in a Constitution Amendment Bill had a distinct purpose
namely to amend an article of the Constitution and as such special
majority was necessary for the passage of each clause or schedule
and therefore there was no scope for vesting any discretion in the
Speaker for putting clauses or schedules together to the vote of
the House. He thought that if special majority was not insisted
upon for the passage of each clause, the amendment to the Consti-
tution might not be held valid by the Courts of Law.

(iil) It was urged by Shri Nambiar and Shri Chowdhury that
specific provision should be made in the Rules that the Speaker
would put a group of clauses to the vote of the House after ascer-
taining the views of the House. They, however, agreed that it was
not necessary to insist upon the unanimous consent of the House
as that would tantamount to a veto by one member upon a course
of action which was otherwise approved by the House.

Rule 168

(i) Dr. Krishnaswami expressed the view that the term “passed”
used in Article 368 referred to the clause by clause consideration and
the final passage of the Bill and not to the stages earlier than the

s1
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clause by clause consideration. Accordingly, he felt that rule 169
should be amended so as to require the special majority only for
the motion “that it be passed” and net for the motions for re-
ference to the Bill to Select|Joint Committee or for its circulation.

(ii). All other members who had given notices of amendments
agreed that special majority was not necessary in case of circula-
tion of the Bill for the purpose of eliciting public opinion thereon.

They, however, urged that as by referring a Bill to a Select|
Joint Committee, the House committed itself to the principle of the
Bill, special majority should be insisted upon at that stage.

8. The members, who' had given notices of amendments and
those members who had been specially invited to take part in the
deliberations of the Committee, withdrew after presenting their
views. The' Committee then proceeded to consider whether any
changes were desirable to their earlier recommendations, in the
light of the view-points expressed.

Rale 187

6. With regard to Shri' Kamath’s point [see para‘4(i) above], it
wes stated- that discretionary power was vested in the Speaker orly
with o> view to-save the titne of House and to expedite business and
ttiere’ was no question whatever of curtailing the power of the
House: ‘

7. As regards the view-point expressed by Dr. Krishnaswami
[eee para 4(ii) above]; it was stated that by a well established
privilege and also under the Constitution, the House weas the mas-
ter of its own procedure. If it interpreted the term “passed” used
in article 368 in a certain sense, it was doubtful whether the Courts
could call in question the validity of the proceedings in Parliametit

on the ground of alleged irregularity of procedure caused by such
an interpretation.

§: The Committée conbdidered: that generally the praetice’ was
that when the Speader wished to put a group of'clawses together be
first ascertained whether members had any objection to that course

. being adopted, and, if he felt that a majority of members wished
thevoting'an several clauses to take phace together; he thari order-
ed ‘a 'divisioh 46 be held accordingly. In case of an important clause
o ‘wheti a‘ subitarittal number of membets asked for voting on ifi-
dividual clauses the Speaker generally ordered a separate division
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on each such clause. The Committee, therefore, felt that the re-
tention of the words “with the concurrence of the House”, occurring
in the first proviso to rule 167 would not make any substantial
difference in actual practice.

The Committee, accordingly, on reconsideration decided that for
the amendment to rule 167 proposed in their Second Report, the
following be substituted, viz.:

“In the first proviso to rule 167, the word ‘unanimous’ shall
be omitted.”

Rule 169

9. The Committee were unanimously in favour of dispensing
with the requirement of special majority in the case of the motion
for circulation of the Bill for the purpose of eliciting opinion
thereon, .

10. As regards the question whether there should be special
majority at the time of reference of the Bill to Select Committee
of the House or Joint Committee of the Houses, all the members
except one agreed that special majority should not be insisted upon
at those stages.

The Committee, therefore, came to the conclusion that their
original recommendation in regard to rule 189 should stand.

GMGIPND- LS 1-3%208 S—14-1-71—300



rf,\ 1370 By LOK SABHA SECRETARIAT

PuroLiserp unper Rune 883 or tex Runrs or Procibure anp Cawpucr or
Business 1N Lox Sasstsa (Firts EpITION) AND PUNTED BY THE GENERAL
MANAGER, GOVERNBMeT OoF IxDIA Press, Mixto Rosp, Nrw Drum.

H
|
|




	001
	003
	005
	007
	008
	009
	010
	011
	012
	013
	014
	015
	016
	017
	018
	019
	020
	021
	022
	023
	024
	025
	026
	027
	028
	029
	030
	031
	032
	033
	034
	035
	036
	037
	038
	039
	040
	041
	042
	043
	044
	045
	046
	047
	048
	049
	050
	051
	052
	053
	054
	055
	056
	057
	058
	059
	060

