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REPORT 

I 

INTRODUCTION. 

I, the Chairman of the Committee on Subordinate Legislation, 
aavms been authwised by the Committee to present. the Report on 
their IDehall, present 'his their Seventh Report. 

2. The matters c<>VeJied by this Report were considered by the 
Committee at their sittings held on 27 No'Vember and 2 December, 
1982;, 15 and 17 Jal'Klary, 2()1 February, 8 March, '6 and 7 September, 
1983: 9 arrd 18 February, 21 August, 10, 19 aM 20 September and 18 
Oetober, 19M; 11 SeptemMr and 25 Oetober, lM5; rr January. 7 Feb-
ruary ami 6 M/Weh, 1986. ' 

3. The Committee took evidence of the representatives of (i) Mi-
niMry of Commeree 'On 27 November, 1992, 19 and 20 September, 
1984; (it) Mmistry ef Commerce and Ministry of Law and Justice 
(Legislative Department) on 15 and 17 January, 1983; (iii) Ministry 
of Commerce and Ministry of Law and Justice (Department of Legal 
Affairs) on,8 March, 1983; (iv) Ministry of Law and Justice (Depart-
ment of Legal Affairs) on 18 October, 1984; and (v) Ministry of Com-
merce, Ministry of Textiles and Ministry of Law and Justice (Depart-
ment of I..epl Affairs) on 6 Maren, 1986. The Committee wish to ex- '" 
press. their thanks to tIDe Offieers of the Ministries for appearing be-
fore the Committee and furnishing the info~mation desired by them: 

4. Tae Committee also wish to plaCe on record their special thanks 
to the Attomey Geaeral fOl' India for his valuable opinions, which 
greatly facilitataed the deliberations of the Committee, on legal mat-
ters arising out of the scrutiny of the Exports (.control) Order, 1977. 

5. The Committee considered and adopted this Report at their sit-
tint Mld on 30 April, 1986. The Minutes of the sittings relevant to 
this Report ,are appended to it. 

6. For facility of reference and convenience, recommendations/ob-
servations of the Committee have been printed in thick type in th(t 
body of the Report and have also been reproduced in a consolidated 
form in Appendix I to the Report. 
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n 
THE ~ORTS (CONTROL) ORDER, 1977 (S.O. 254-E of 1977) 

.,. An anonymous representation dated 19 July, 191:1~, received by 
the Chairman, Committee on Subordinate Legislation (1982-83), on 
the question of excessive delegation of powers under th~ Export$ 
(Control) Order, 1977, read as under:-

ce ••••• Section 3 of the Imports and Exports (Control) Act, 1947 
gives power 'to the Government to issue orders providing 
for restrictions, prohib~ti'Ons or control of import or export 
of different commodities. It· is as follows:-

'(1) The Central Government may, by order published in the 
Offtcial Gazette, make provisions for prohibiting; res-
tricting or otherwise controlling in all cases or in sp~ifted 
classes of cases and subject to such exceptions, if any, 
as may be made by or under the order:-

(a) the import, export carriage coastwise or shipment as 
shi~ stores of goods of any specified description.· 

(b) the bringmg into any port or place in India of goods 
of any specified description intended to be taken out of 
India without being removed from the ship or con-
veyance in which they are being carried.' 

In pursuantle of the aforesaid. provisions the MiniStry of Com-
merce has issued an Export Trade Control Order which is 
numbered as 1177-ETC dated 24th March, 1977 . ClaUSe 2(d) 
of this Order defines 'Licence'. It says that' a licence in-
cludes a licensing end9rsement made ~n a shipping bill 
under this Order. Thus according to this proVision. if. an 
endorsement has been made on a shipping bill, it will 
amount to a licence. Under the said Order a licence can 
be given only by a Licensing Authority. The said order 
also defines a Licensing Authority. Accordln'g to clause 
2(f), Licensing Authority means an authority competent to 
grant a licence under this Order. Schedule II to the said 
Order gives a list ofofflcers competent to grant an export 
licence. . 

A perusal of the aforesaid provisions would indicate t}:lat a 
licence in term of the said Export Trade Control Order can 
be granted only by a Licensing Authority as enumerated 
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in Schedule 1I. The said licence can be granted even by 
an endorsement made on a shipping bill. If any endorse-
ment on a shipping bill is made by an authority other than 
those prescribed in Schedule II to the said Order, it will 

. have two consequences. Either it will not be a valid li-
cence or if it is treated as a valid licence, it will amount to 
delegation of authority to issue licence to a body not com-
petent to do so, in terms of the said Export Trade Control 
Order. 

.' 

Schedule III to the said Order contains the items which are 
permissible for open general licences. Presently, we are 
concerned with Open General Licence No. III.. In Column 
2 of this licence, items which are permissible for export are 
mentioned. Column 4 mentions the conditions subject to 
the fulfilment of which the items can be exported. Entry 
55 states in Column 2 as export to EEC member states in-
cluding UK of textiles made from cotton, wool and man-
made fibres. In column 4, which prescribes conditions, one 
of the conditions prescribed is that the aforesaid items can 
be exported against quota allotment by the Apparels Ex-
port Promotion Council for garments by endorsement on 
shipping bills. The resu~t is that if the Apparels Export 
Promotion Council makes an endorsement on shipping 
bills then alone the 'goods can be exported. Endorsement 
on shipping bills has been included in the definition of a 
licence. Thus the endorsement on shipping bills is in the 
nature of licence. In this column the power to make this 
endorsement on shipping bill has been' given to Apparels 
Export Promotion Council, which comes to this that the 
Apparels ExPort Promotion Council can grant a licence for 
the export of goods in terms of Export Trade Control Or-
der dated 24th" April, 1977. This is in clear violation of the 
provisions· of law. As the Apparels Export Promotion 
Council has no authority or power to grant licences, the 
aforesaid Act of Apparels Export Promotion Council either 
amounts to be illegal or if it is treated as valid, it would 
amount to excessive delegation of power to the said. 
Apparels Export Promotion Counell. 

The second point is that under the Import and Export Control 
Act the Central Government has been given power in sec-
tion 4A to levy any fees in respect of any application. The 
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Export Trade Control Order mentioned above issued in 
exercise of the powers conferred by section a of' the afore-
said Act pres,crlbes fees i~ clause 3(a) una. 50 to be ac-

. companied with every application .. It appears that· the, 
Ministry of Commerce, has issued a Public Notice· No.' 
61 (ETC) on 10th August, 1981. Iii pursuance thereof, the 
Apparels Export Promotion Council has issued a circular 
on 25th September, 1981. The said circula.r provides for 
Council charges in column 4. It prescrioos various fees to 
be payable at different rates by applicants under different 
circumstances. The fee ranges from. Rs. 20 to Ra. 100 per 
'One thousand' pieces depending on the nature of the items 
export~d. This fee is required to be paid by an applicant 
,who approaches the ApparelS" Export Promqtion Council 
for 'getting the necessary endorsements made on the ship-
,ping bills. . Thus the Apparels Export Promotion Council 
is charging a fee for which there is no authority, under 
law. The Apparels Export Promotion Council can at the 
most charge a fee of Rs. 50 as prescribed in clause 3(a) of 
the Export Trade C'Ontrol Order dated 24th March, 1977. 
Any fees charged beyond the aforesaid sum prescribed in 
the said Order for the P\1J'POse of making endorsement on 
shipping bill. i. e., issuing a licence for the export is' not 
legally sustainable." 

On 23 August. 1982, tIle concerned Ministry of COIUlerce were 
asbdto furnish their comments on the points raised in the represen-
tation. The Ministry were also asked to state whether, any Export 
Promotion Council (other than the Apparels Export PtGuwtion Coun-

. eil) had been giv~ authority .to grant a licence though. Ilot specified 
in Schedule II of the Exports (Control) Order"19'17 aud whether Irtlch 
a Council was cbarging excessive fees in violation'af claus~ 3A of the 
said Order. A reply dated 8 October~ 1982 from the om~ of the ~hief 
Controller of Imports and, Exports stated as UAder:-

"A detailed note, explaining the position in regard to various 
points raised in the representation ........ .is enclosed--. 
It will be observed from the peTUaal of ttte detailed note 
enclosed that the points raised in the representation are 
not wl!l1-founded and the action of theGovern.ment W9! 
well within the ambit of law. 

• &, Appenda n. 
.. Sit Appendix TI~. 
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. ... attention is invited to the names of the ageD£ies .... 

who have been authorised to allow exports under certain 
<:onditiOl18 prescribed by the Government. TIIese agencit3s 
are not Government agencies ~ stand on the same foot-
ing as Apparels Expoct PJ'omotion Couneil . 

. . ' ... it may be stated at the outset that no excessive fee is 
being charged. Aa a matter of fact, there is no application 
fee for ffltnr an application for export of various commodi~ 
ties under Exports (Control) Order, 1977. However, an 
application fee of Rs. 00/- was prescribed under ClMlae 3A 
of the Exports (Control) Order, 1977, for allotment of 
quota for. pnDeJIIts. PrevW1fISl.y, Put Performanee Quota 
aUeeation wu bandileci by the Offiee of the CCl&E. Later 
on, tbW work relating to arithmetical calculations of the 
etltit1ements, WM traasferred to the A.E.P.C. M the basis 
of a ked formula announced by the G<>vemment where 
tWe is no discretion left to the AEPC. The AEPC is not 
chargiBg any appUcat.ion fee all sueh ad· the Council ilt 
charJiftg as. 180/- for each eqo.rier,whieh can be termed 
at .at as '~charges' for the serviees rendered by 
tM AEPC ttl the exporters." 

9. OR 27 November, 1982; the Secretary (Textiles) appeared be-
.... the CBmmit1lee. on: 15 and 17 January, 1963, the Committee also 
beani toke Law Secretary (Legislative Department) in the matter. On 
a: March, 1983, the then Additiona.l Secretary of the Ministry of Law 
EDepartment of Legal Affairs) tendered evidence before the Com-
mittee. Not being fully satisfied with the views expressed by the 
aforesaid representatives, the Committee desired to elicit the opinion 
of the Attorney General for India. For this purpose,· a list of points 
"'IS approv.edr by the Committee at their sitting held on.7 September, 
1983. The- wrloua. peints nised by. the Committee and the opinion 
dated 23 November, 1983 of tile AttorneY General fGl' India thereon 
are reproduced below:-

''In connection with certain representations regarding the Ex-
port Ccm.trol Order, 197'7, the Committee on Subordinate 
~tion heard the representatives of the Ministry of 
Conunerce and the Ministry of Law, Justice &: Company 
Affairs. It desired to obtain my views on certain legal as-
pects t>efore finalising their Report. I ,1m setting down below 
my views on the issues indieateel by the Committee. 
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~ry (i) 

The definition of the tenn "Chief Controller" and "Deputy 
Chief Controller", as given in section 2 of the Imports and 
Exports (Control) Act, 1947, has been enlarged by clause 2 
of the Exports (Control) Order, 1977. 

Whether the' definition as given in the Act can be altered or 
enlarged by Order without effecting an amendment in the 
Act. 

Answer: 

The Order issued by the Central Government il in the exercise 
. of its powers conferred on it by section 3 of the Import 

& Export Control Act. Such power hasti> be exercised in 
conformity with the ~ct and cannot confiict with the pro-
visions of the Act. Section 2(c) defines the Chief Control-
ler and section 2(f) defines the Deputy Chief Controller. 
A subordinate legislating authority has no jurisdiction to 
enlarge that definition. The statute may confer powers on 
particular authorities as referred to and defined by it. If 
the definition is enlarged by a subordinate legislation mak-
ing authority, it will be conferring on authorities not inclu-
ded in the definition in the Act, powers which the Statute 
places only in the authorities· as included in its definition. 
I am., therefore, of the view that thedeftnition u given 
in the Act cannot be altered or enlarged. by an Order 

. made under section 3, but can be' done only by an appro-
priate amendment of the Act itself. 

Query (ii) 

Definition of the term 'IJcence' as given in sub-clause (d) (it' 
of clause 2 of the' Export (Control) Order; 1977 amounts 
to issue of licence by authorities other than those ' men-
tioned in Schedule IT to the Order. ' 

Whether this would mean sub-delegation of power to non-sta .. 
tutory bodies and whether a delegate can further dele-
gate the authority without an express provision to that 
effect in the Act itself. 

At'IBWer: 

Licence is defined in section 2 (1) as meaning a Ucencegranted 
and includes a customs clearance permit issued, under any 
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Control Order. The Customs Control Order, 1977 defines 
licence in clause 2(d) as follows:-

"(i) a licensing endorsement made on a Shipping Bill 
under this Order; 

(iO a quota for the export of goOds allocated under this 
order I whether such allocation is made by a licen-
Sing authority or by any agency authorised by the 

licensing authority in this behalf; 

Clause (3) of the Export Control Order provides that "save as 
otherwise provided in this Order, no person shall export 
any goods of the description specified in Schedwe I ex· 
cept under and in accordance with the licence granted 
by the Central Government or by an officer specified in 
Schedule II." 

Therefore, an export can be effected only in accordance "Jlth 
the licence granted either by the Central Government or 
by an officer specified in Schedule II. 

The word 'licence' under clause 3 of the Order has, therefore, 
to be interpreted. as defined in clause 2(d) as including a 
quota far the export of goods allocated under the Order 
by any agency authorised by the licensing authority. Such 
quota allocated by an agency authorised by the licensing 
authority will be a licence. Since both definition of 
licence in clause 2(d) and the restrictions on export ot 
goods under clause '3 appear in the same Order, they are to 
be interpreted harmoniously and not to 'Conflict with each 
other. On such a harmoriious construction, an officer 
specified in S:hedule II read with clause 2(f), is empow~r­
ed to authorise an agency by him in this behalf; this does· 
not, therefore, involve any sub-delegation of power, .as 
the Order empowers delegation. The Import and Export 
Control Act authorises the Central Government by order 
to make proviSion for prohibiting, restricting or Qtherwise 
controlling an export and import. In the exercise of 
such power, even an Order made in the ex~rcise of tlie 
power 'Conferred by section 3, a licensing authority can be 
constituted with a .power in him.to authorise an agency in 
that behalf. • .. 
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Query (iii) 

Section 4A of the Ac~ .read with elause 3A* of the Order pres-
cribes n fee of Rs. 50/- for application for allotment ot 
quot~ for export o.f garments. Under .... powers, the Ap-
parelS Export Promotion Counca-a company registered 
under' the Companies Act, 1956-has been authorised by 
Goverament to ch8l'ge Rs. 100/- from eacll exporter. 

WJtether the power to charge fee can be delegated to a non-
statutory botiy under the pretext of service charge 
amounting to Rs. rOO/- without an express authorisation 
to that effect in the Act or the Order framed thereunder. 

AnB1Der: 

Section .fA of the Act enacts that the Centr~ Government 
may levy any fee.· It will be open to the Central Govern-
ment to ftx the fee . itself and authorise the collection 
thereof by such authority which it has validly.;nstituted 
for the purposes of performing services for wnich services 
lee will be- a quid fWo quo. It is not a question of the Cen-
tral Goftnrment delegating to a non-statutory body the 
power to eharge tee. . It is a case of the Central Govern-
ment itself charging a fee but authorising the collection 
to be made by the nOll-statutory body whieh tI:ae Central 
Gov.emmeut' deli.res should .• r the services for the 
purpose of export. ....". (. ~(. T 

Qree", (iv) 

The Appar-els Export Promotion Council has been authorised 
by the Go\1emrftel\t to iR'lpose penalty on . the exporters 
for non-utilizatiOft f)f allocated quota and retain to them-
selws the amounts so collected by them.' 

Whether tile delegation of power of levy of penalty to the Ap-
,.ml9 Export Promotion Council is permissible through 
the eaeutive orders without any provision in the Act or 
the Order framm thereuacter to that effect. 

Anawer: 

Be it }MII&ltry or daaIages, the power cannot be delegated to 
the· Apparels Export Promotion. CouRCil by means of exe-

-'---_._.- ._._--- .-- --.. _-_._._ .... _- ._._._---_ .. --------
--as -r.M ...... ~ "'1be~(CetreI) Second Amendment Order, 1983 
pubillbecl in the Oazette of India, Dated 17·1·83 (s.o. 19 of 1983) ; 
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cutive order. The Act or the Order frlPIled 1.Ulder the Act 
must confer such power. A power to ascertain the quan~ 
tum of damages or to levy Penalty is a power which has 
to be derived from a provision which is legislative in 
character, namely, an Act or an Order framed there-
under. It cannot be conferred by executive whim. 

Query (v) 

Under the Publie Notice No. 61-ETC(PNS) /81 dated 10 
August. 1981. ~n aggrieved exporter can appeal against 
the levy of penalty by the Apparels Export Promotion 
Council to the Textile Commissioner. 

Whether the authority to hear appeals from the Exporters can 
be deleg~ted to the Textile Commissioner through execu-
tive Order without any provisions in that behalf either in 
the Act or in the Order framed thereunder. 

Amwer: 

By an executive Order a power to hear an appeal c~nnot be 
delegated to the Textile Commissioner. 'nle right of ap-
peal is a statutory creation. Exercise of power is aqu~si­
judicial power. A quasi-judicial power cannot be delega-
ted." 

10. Simultaneously with the eliciting the OpIniOn of the Attor.., 
ney General for India on certain legal aspects of the validity of the 
Exports (Control) Order, 1977, aMther .reference was made to him 
to ascertain his valuable opinion on the following matter:-

"Normally the Parliamentary C<rnmittees do not pursue a 
matter till the verdict of the'Court is announced. But in' 
this case under Rule 317 of the Rules of Procedure it is 
the function of the Committee on Subordinate Legisla-
tion to scrutinise and report to the House whether the 
powers to m&ke regulations. rules. sub-rules, bye-laws 
conferred by the Constitution or delegated by the Parlia-
ment are being properly exercised within such delegatton. 
As a corollary to this. the Committee has to see that 
therejs no sub-delegation of pow:erby the authority. to . 
whom the powers have been delegated. The two issues 
referred to above which are inter alia before the District 
Judge, Delhi would appear also to fall within the juris-
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diction of the Committee's functions. In. other words, the 
jUrisdiction of the ~ommittee appears in this case to run 
parallel to the jurisdiction of the Court in so far as afore· 
said two issues are concerned. A question has, therefore. 
arisen whether the Committee on Subordinate Legisla· 
tion in this particular case ought to refrain from report· 
ing to the House due to reasons of sub-;udice." , 

11. The points referred and the. opinion received from the At-
torney General on 24 November, 1983 are given below:-

"An exporter of garments made a representation dated 19th 
July, 1982 before the Committee on Subordinate Legis-
lation contending inte,. alia that Clause 2 (d) of the 
Exports (Control) Order, 1977 which defines the expres-
sion "licence" suffers from the vice of excessive delega-
tionsince grant of licence . by the Apparels Export Pro-
motion Council is not authorised by the Act and thClt 
the fees charged by the Apparels Export Promotion 
Council is not supported by any authority of law and 
hence such charges could not be legally sustained. . 

It appears that on the self-same grounds one the ex-
porters filed a suit in the Court of District Judge, DeIhl 
questioning the competency of the Apparels Export Pro-
m9tion Council to grant licence or quota certificate for 
export of garments etc. and the said proceedings are still 
pending in the said Court. . 

While the Committee was taking evidence of the Additional 
Secretary, Ministry of Law, the said officer subrriitted 
that only that part of evidence which are not snb .. judice 
in the a~oresaid c}urt proceedings be treated as public. 

Question: ' .-.... -, l\ _. _. 
Whether the Committee on Subordinate Legislation in this 

particular case 'ought to refrain from reporting to the 
House due to reasons of Bub-juaice? 

An.fto\?,.: 

Article U'S of the Constitution e~powers Parliament to makp. 
. rules for regulating its procedure and the conduct of its 

business. Clause (2) of Article 118 provides that .until 
rules are made under Clause (1), the Rules of Procedure 
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~nd Standing Orders in force immediately before the 
commencement of the Constitution with respect to the 
Legislature of the Dominion of India shall have effect in 
relation to Parliament, subject to such modifications and 
adaptations as may be made therein by the Chairman of 
the Council of States or the Speaker1 0f the House of the 
People. Parliament has sinCe framed its Rules govern-
ing its procedure and conduct of its business. Under 
Rule 317 of the Rules of Procedure, it is the function of 
the Committee on Subordinate Legislation to scrutinise 
and report to the House whether the powers to ma~e re-
gulations, rules, sub-ru)es, bylaws <:onferred by the Con-
stitution delegated by the Parliament are being proper-
ly exercised within such delegations. There is, therefore, 
no doubt that. the questions involved in the aforesaid 
case pending in the Court of the learned District Judge, 
Delhi also fall clearly for consideration and scrutiny hy 
the Committee on Subordinate'; Legislation and it is one 
of the functions of Committee to report to the Houses, 
its Views on such questions as have been raised before 
it. 

Article 105 of the Constitution deals with the powers, privi-
leges and immunities of the Houses of Parliament. and 
all the Members and its Committees. Clause (1) of 
Article 105, provides that subject to the provisions of 
the Constitution and the Rules and Standing Orde!'s 
'regulating procedure of Parliament there shall be free-
dom of speech in Parliament. Clause (2) of Article 105, 
grants immunity to the Members of. Parliament from be-
ing liable in proceedings in any court of law in respect of 
anything said or in vote given by him in Parliament or 
in Committee thereof. Clause (3) of Article 105 of the 
Constitution provides that in all other respects the 
powers, privileges and immunities of each House of 
Parliament and the Members and the' Committees of 
each House shall be as made from time to time be defin-
ed by Parliament by law, and until so defined, shall be' 
those of that House and of its members and Committees 
immediately before the coming into force of Section 15 
of the Constitution Forty Fourth (~endment) Act 
1978. 

So f~r Parliament has not legislated in respe~i of its privi-
leges as provided under Clause (3) if Article 105. he 
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p!'actice and the procedu.re of British Parliament seems 
to be that a subject matter on which a deciaton or ad-
judication by a court of law is awaited, should not be 
brought before the House for a Motion Or otherwise in-
cluding questions. However, subject to the discretion of, 
the Chair, reference is " allowed to be made to matters 
aWaiting or under adjudication in the civil courts in so 
far as they relate to certain ministerial decisions or con-

. eern certain issues of national importance. 'ntis practice 
and procedure, however, does not restriet the right of 
the House to legislate on any matter. British Parliament 
has pused varioUs resolutions specifying· the subject 

"" ~tters and the circumstances wben the House would 
. J 

like to debate on aspects which are pending adjudication 
, by a court of law. (oide Erskine May on' Parliamentary 

Practice, 19th Edition, pages 333, 388 and mt20th Edi-
tion pages 343, 378; 429). 

Although the Indian Parliament did not pass any resolution 
as yet specifying the areas and circumstances under 
which the House would like to debate on a subject mat-
ter which is pending adjudication by a eourt of la'll yet 
the practice and procedure followed by the BritIsh Par-
liament furnishes good guideline. 

II. any debate, discussion or report in the H01l8e of Parlia-
ment or in any of its Committee prejudices or interferes 
with the due course of any judicial proceedings or in-
terfez1es with the administration of jWJtice.. then the 
House and its Committees may refrain frOOl 10 doing on 
grounds of propriety. This. however. 'will not preclude the 
House from legislating on any subject including those 
pending adjudieation before a court of law. 

Therefore, if the Committee on Subordinate Legillation has 
to report to the. House on any proposed chan&es in the 

. law to be made by the House', such report may be placed 
before the House since such report would ~ considered *" be in ajd of the Parliarnentmaking a law on the sub-
ject. If the Committee, however, does not recommend 
any such change in law, it may either refrain from re-
porting to the House its proceedings and its. recommen-
dations or if it desires to report to the House, it may do 
so. However. it is fair that the matter should not be dis-
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CUll84ia the Houle in view of the qu8ltiou betDc .ub-jwIice .. ", 
fore • eourt of law." 

12. In the Ught of the OpinioDBreeeived from the Attomv 
General for India, the Committee decic1ecl to call for the viewa at 
the Ministry of Commerce on certain related points. In their eca-
mUDications dated 29 Junel12 September, 19M, the Ministry fur. 
~ the requisite information sa under:-------- _ .... -

1 

(') T11e .... ia of deIetIoD of c:1a1Jle 3A of 
the Exporta (Control) Order,lm.". 
NotificadoD dated 17-11-1983. 

(R)nie .peciflc statutory authority under 
which the non-statutory body (aameJy) the 

,Apparels Export Promotion CoUDCil) DILl 
been empowered by the GoYl. to recover 
a fee, termed 81 'service chargee'. 

(ih) The difference betweeil the term 'feet 
which was leviable under Clauae 3A of the 
EJtports (Control) Order. 1977 and the 
arvice charae' beina . recovered by the 
Apparels Export Promotion Council. 

Clause lA of the Exports (Control) Order. 
1m provided for levy of a fee tJl as. 
SO/- for every application for aIIotmad 
of ~ entitlement for prmen1B. This 

. pl'OYislOD was made at the time w_ 
the % the cae was determinJDs 
the past performance entitlement of tile 
exporters. Since lat Jan, 1981 the AEPC 
had been allotted the work of computa-
tion of past performance entitlement of 
exporta of prmcota within the frame 
work of the aovemment's IUidelinea 
issued (rom time to time. The AEPC 
doea not levy the application fee in 
terms of Cause 3A. Since the % the 
CCle no marc determines the past 
perfOl'lDlUlCO entitlement of 'EXPOrters, 
claUle 3A of th~ Expoft5 (Control) 
Order, 1977 became redundant and 
it was decided to delete it ,ilk NotificatioD 
dated 17th Jan. 1983. 

The Apparels Export Promotion COuDci...· 
is a a>rnpaDy registered under SectiOID 
2S of the Companies Act, 1956. The 
amount c:barRcd by AEPC as 'acrvice' 
c:h&raes" is for services rendered by tbe 
Council to the exportcrl, subsequeat 
aDocation of export entitlement etc. 
As nienticmed in reply to (i) above, tho 
provision for levy of fee UDder the aat·,. , 
while clause 3A of the' Export (Control). ' 

'Order, 1977 ..... to cnabJe the Oft'iceof : 
I the CCLi.E to JCYy a fee for det~, 

tion of past performance entitlement at 
exporters. , .', 

(j~)The Attorney Generafbas held the The Ministry of Commerce is not aware. ot" 
'opinion that the deffnition as gMft in tbe the ~inion givea by tlle Attomey General... 
)mports and I:.xportB (Control) Act, 1941 in thIS regrd. However. if is considered ' 
can not be enhanCed er enJaged by a subar. that the definition of the' term 'Licence' : 
dlnate legislation authority. In the Light of as given in Clause 2(d) , of the Exports ~ 
that opinion- (Control) Order. 1977 is not inconsistent· 

'\ with the definition of the tenn 'licence' 
.(a) whether,the definition ofthe term I1S given in Sec. 2(i) of the Imports &: 

, 'Licence' as glven in section 2(i) of· ExportS (Control) Act, 1947. There is, 
the Imports and Expo!!s (Control) A~.' thorfore, no, proposal to amend clause 

" 1947 and in Gause 2(d) of the Export (2d) of the Exports (Control) Order, 1977. 
l (C()nttol) Order, 1977 made thereunder. It may be <:Jarified that the Apparels 

is not in contravention. of each other Export Promotion Council does not exer-
inasmuCh as the agcmey entrusted with c!se'tmy licensing functiOn B,nd that it 
a1lotcation of quota is given authority Collects service charges onJr, for the ser- _ 
to collect service cbaraes ; and vioes rendered by the council to the ~- . 

porters.' ",,'.,. 



1 

tl 

t, ' , , 
o jud in¢nt bl\S Y.et been_.PJ'(loounced J~y. , 
tI:i~ Court. Dln'ing' thit' lfiSt' hi ~t db. 
:l2oCi May. 1984 the; plaintiff sublllittecl itS 
replication and pray~d for further time 
~o ~abmlt t'lI.rtller' <foeuh'l~t$ fO the Court. 
Thtl ~o , ', tbe tim find'" I 

the t ()f~ on Au st'7.1984 
lJ'i 

, 1 : On 19 and:. 20' September 1984, tbe .committee again examin-
ed ilie represenfatJ,v'E!s of the Ministry of Commerce and the Chiew 
Co trbller of J:mports and Exports with a view to obtain further 
e uci(iatron 'in the matte. ,Su $equently, the Ministry furnished 
wrttten notes· ,- their CQ:mtnunications dated 4 Novemberl16 
December, 1 . on the points. raised during the evidence . • l4. On 18 Oc;tobet, 1~84, the Committee also heard the views of 
tHe then seer t«ty ( ment of Legal Affairs) on. certain 
le'gal con~uences :ftpwing from the Opinions dated 23 November, 
19&'3 ''ftie 'Ie e<! Attorney eneral for India. On 4 December, 
1985, the MinfStty of' :t:;aw and Justice (Department of Legal Aff-
airs) forwarded ~tai1ed written notes·· ,on the point raised dur-
ing tb ' . d' rndence • tet oata nin m& epillt rn o ' t Ie 
Attol'ney. dem.ew. tor d1a on .Statement 01: C1ue cO-v;erlhg Yar.-lo.UJ 
lep!' istae's involVed lit t~1 ter. - . ' 

. 15. . tlie. ,meB;rttime, iD. a ~tter dated 27 Ju . 19 5; ad&-esse'cl 
tcf fh CbJjltznan:' 6f te e6mmittee d bortiina1'e Le'gtsa 'o, 
S , Go M. ' wa ~ a F' inter' aZUl enttohe'd tliat. ttl E:Xp~it 
{i rrtr() f)td~r, 1 ( 1nv:olv serious questions of confUct . with 
the Imports and Export :ao trob Act, 1941. The matter was 
taken p, with the Mlnistr;y; of eommer~ fo'F ascertaining th~ir 
~en . tn-thetf coIfutt 'cation da~(t: Ittl,-" f985, tb Mh'ti 
tr)' f ·shed-their. coziutlentS 011 the pom rai~ ~ the ~n"61e 

tilber und r ...... 
(<1.1 The- #h.rc?'gtng Of detfbi'tion of the tenn 'Chiff! Cantrall.,. 
~ Deputv- (i1hiej Ccm:trollfff {P4,€lUt~6 2' of t 

, (feT a.n:rit StrctWn' Of tM Act). 
Sec50h ~ 'Of' the..1m-ports afi'd :EXports (Con ~ ' A-ot, 1947 
s - ) th f, tile purpo of t1i Aot th~ definition 
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l' 
(e)' .~ tJ&e. Anent. ~ PtOtttodott. CCM6ftCII .. 

1evtI penGItv Oft ~ . 

1'oJefeitu:re of BarDest Money Deposit/:s..k Gua,rantee 
by Apparel Export Promotion Council cmmot be c(ma.. 
trued u a penalty but i8 merely in the Dature at acttoa 
.~ for nOD-performance of the contractual obligatioft 
on the part of exporters. Provision for forefeiture of 
Nnk guarantee had been made in the Public Notice 
No. 61-ETC (PN)/81 dated 10-8-81. In Mohan Es:-

. porta V8. U.O.l. in cwp 1690 of 1982. the High Court of 
. Delhi hQ upheld. this provision and held that the re-
striction is not only reasonable but in the interest ot 
regulating ftill and proper trade. The Supreme Court 
also dLcnnissed the SLP against the IDgh Court judge-
ment in SLP No. 8877 of 1983. 

(d) Delegation· of amhority to the TeztiZe Commisaioner to 
hear appeali from the. ezporter as per executive ordet'. 
The provision providing for appeal to the· Textile Com-

missioner, . that was made in Public Notice Wo. 61-ETC 
(PN)/81 dated 10th August, 1981, relates to forefeiture 
of Earnest MO!le1 Deposit/Bank Gurantee by the Appa-
rels Export Promotion Council for non-performance 01 
the contractual obligation on the part of the exporter&. 
With a view to provide adequate machanism to redress 
the grievances· against the decisiODa of AEPC, the Go-
ftIllment mexercise of its ·executWe authority, incor-
porated a provision in the Pub1ie Notice authorising the 
Textile Commissioner wllo is a' seniOr functionary oJ , -
the Government, to consider the representations received 
and dispose them of tteating them as appeals and the 
authoIity conferred 'on the Textile CommilSioner is pure-

'ly administrative in nature . 
. ' ) 

As regards the allegation regarding allocation of ex-
port entitlement for garnJ,ents by. the AEPC, it is stated 
that the Policy regarding determination of . entitlements 
for . export of. garments' and instructions thereto are 

.. issued by the'" Government AEPC is only required to 
Certify tm; shipping bills for export of garments under 

.sucb Orders/instructions of the Governrnent . . .' 

. 16. 0r110 Septembet, 1985, the Qlaimian nf' the Committee on 
Subordinate Legislation held an:: iM~'d~ion ',! with the 



B.t 17 
del. of "the ·Ministi'y of· Commerce and -!mprel!lled' upon-them"1o 
undertake a reoappraisal in order that the "hole policy, notices, 

,.or:4ers, etc. having .a beanngon the imports and exports of the 
1 WWl.try could be .brought within .~Ae pUMeW of t~ law· as laid 

. cloWn 'in the Imports.and Exports' (Control)Aet, 1947aad. . the 
various statutory Orders issued thereunder. The Officials' of the 
l4inistry alS(' promised to furnish written replies to certain points 
but sought indulgence of the Committee to allow them enough 
time as the matters required in-depth consideration and inter-
departmental consultations by the Ministry before submitting their 
final rep]j~s. In their commun!cation dated 29 November 1985, • the MInistry furnished their replies to the various points as 
under:-

Points raised during discussion Reply 

1 3 

1. Whether the Exports (Control) Order, The Exports (Control) Order, 1977, and 
1977 is a piece of subordinate periodical arpcodments thereto arc pieces 
legislation ? If 10. whether the Order of subordinate legislation. The said .Order 
or amendments thereto wero bcinJ and amendments thereto are in ,exorcise . 
laid on the Table of the House? of the powers conferred by Section 3 01 

Imports & Exportl (Control) Act. 1941. 
In tenns 01 the said Act, these arc not 
required to be laid on the Tablo of tho 
HOUle. 

2. Whether the Import and BltpOrt Policy Import and &port Policy 1985-86 Vol.' I 
for 1985-88 is a statutory d()Cqm~ts? and Vol. n is a pubfication lUlDouOc;ll 
Whether the Policy bas any sanction/ the Import and &POrt Policy for. tho 
approval of Parliament? Whether it relevant period and ls Dot a ltatutary 
confers auy statutot'Y rlaht,a\lthority docultlent. Tho Policy Books are DOt 
on Central Government bolides those required to be placod 00 the Tablo or tho 
coDferrod by tbe ImportilUld &port House. as therO' is DO such l'Oqulromeot ill 
(Control) Act, 19471 terms of tho said Act. The Import and 

Export Policy ate formulated in tendS of tho 
Imports and ~ . (Control) . Act. 
1947, and tho PolICY Book only lOeb to 
announce such policy lor in~~ 
auidaaco of the Genoral Public. 

•• Whether ttlo public Noac:eI' iaJued '" 
from time to time to .1OVOI'ft ~ 
impOltJ~ of the country derive ' , . 
authority trom the Importl and Public Notices Issued I'tom time to timo are 
Exports (Control) Act, 1947 or Dot statutory orden and' are therefore DOt 
from the Import/Export Control termed as Subordinate f::osillatiol! under 
Orders framed theroundor? What tho Act. Tho Public NotJCe8 are Issued U 
is euctly tho, authority/sanction J administrative Instructions and publ~~ 
for issue of such Notices? 'in tho Guette 01 Iodla extraordinary lUI; 

, . information of tho aeoeraJ Public. 
4. Whether Public Noticel are . { 

statutory Orden and can be 
termed as subordinate legislation 
Iauccl WJdor the Act. 
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's. ~. ~t "~,'1Dy ~'laho.~ti9IlOfJ~~ 
, :~, ... 8te;ADtT.,.~ '~'the'ASIC.'~ C!IIqSart"Of IIIiIII*tI 

,ddI:ale ~ ~. to ~~ ~. UDdetQQl.-3 ,of ~ .cwort trr'1 
~ lib 'AEPC which "are 110t 'DOUey 198,.'88. 'ASPC' tnen!ly eoI ' •. bI 
walbiP .~ Comro1? UDder·:wbat fuItilincnt or abc OOf,3 ·'COI1ditiODa'mtbo 
authQrity the. 4.EPC etc., ba.ve ClI:port liceDsiaa policy J98.5-88. 
teen ettlpowcftd to act on behalf' '. 
of Go~tin' ·mattcra Qf 
supervision of the forcisn ttade of 
the country? 

. 6. Whether the Policy or the . Act Policy and Ame,odments thereto come into 
empowers expUClty for "iving force from the date of its lImlounCClDCllt. 
retrospective effect to any provISions 
of the Order/Public Notice? 

So far as Attorney General's opllllOns are concerned, it is 
undt:rstood that the Ministry of Law ' proposes to consult the 
Attorney Geru:ral in the matter. ' 

17. On 6 March, 1986, the Committee took oral evidence of the 
'Secretary (Commeree), the Secretary (Textiles). the LawSecre--
o.~ (Legal Affairs) and the Chief Controller of Imports and Ex-
'Wrts apd" eliclted their ,views on the various matters connected 
wjth Ule ExPorts (Control) Order, 1977 in the light of the Opinions 
"li~d 3tl N6vem~J 1985 of· the Attorney General of India on ee,1ain points·' that were raield in a Statement of Case dated 31 
Oc~~. 1985 which ~as ~repared by the M4Ustry of 4w 

·(Departmsat of"Leg8l Abrt). DuriDgevid8Dce, the '"present&-
"li~ etpl;e8ge¢l ~ '~raeneral -agreerile.nt with the oJ'ini~ of the 
,,~, 'Attprney Gel1traJ:ior India'ad'further eoacecIed that that 
'. '~(,:o' ~ , 

18.·A fulither cQlmtNJnicatlon dated 24 March, 1986 ".f1'6m the 
. bJlee'of'jbe Clt1ef'con~ of Imports and Exports stated as 
.iUa4er:-

"Pursl.tant to the evidence tendered on 6th March, 1986 be-
for~ the Committee on 'Subordinate LegLslat~on, -the 

. ;fqUo~ informatio;a. .$ '~ed, 'as··cIt&ltN 'by the 
"Conunittee :c-

(1) "ftePW 'tp the QUestiotmainr·,mm·'bythe CbairmaD 
,(d'the Committee. . 

(il) Annual Report, 1984"of the~parels' Expert Promo-
tIon Council. , . 

... Appendix VII. 
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~~~¥~r, ~tt (QQR-vpij QI~,~7-7 WfAS ~tt ahQwl1 
y) IYhmsiry ,01.I..aw M~ b~ ~~nt Qf .~ 1968 and 
19'0 ,Or~efs WJ.S tbe ~~ ...... " 

lI. Admittedly, the Exports (Contl-ol) Order, 1977 is an ~tru­
ment of subordinate legislation. The 'Order' has been framed in pur-
suance of the powers conferred upon the Central Government under 
section 3 of the Imports and Exports (Control) Act, 1947. Section 3 
is, however, silent as to the laying of such 'Orders' before Parlia-
ment. In this ~onnection, the Committee find that sub-sec*ion (3) of 
!ection 8 of the said Act explicity provides for laying of 'every rule 
made by the Central Government under this Act' before each House 
of Parliament. 'In the opinion of the Committee~ the pro~ions in 
section 8(3) of the Ad are suftieient to cover all rules, regulations, 
bye-laws, orders. etc. that are frameld by the Central Government in 
exercise of the legislative powers conferred by the Act. In this connec-
tion, the Committee need hardly stress that the requirement of lay-
ing the subordinate legislation by' whatever name it mieht be calied 
e.g. rules, regulations, bye-Jaws, order,s etc., before Par~ame~ can-
Dot be dispensed with in any case. In view of the faet that section 
8(3) already contains provisions for laying, the Committee feel the 
,Ministry should havellO diftleulty· in laying .. e ,cOr4en' illMleci aDder 
MetieR 3 of the Act Wore eaeb' IIOU8B .,. Padl .... t. 

_ Besides the' Exports (Control) Order, 1m, the Ministrt han 
notified 'PubJicNotiees" in the Gazette of, In~a *0 regulate 'the ex:-

.' ports. The Ministry of Commerce have not been able to cite any pre-
eise! authority in the parent Act vesting the central Govemment WIth 
powers to issue Public Notices which are said to be in the nature 'of 
administrative orders or ex~utive instructions. The Ministry ha.e 
relied on the powers yested in! M'Cti~n 3 of the Ad gen~ll",' .... e 
Ministry ~ve, however, acce,pteld tJuat ~e'Orders' .issued UDder see-

. tiOB 3 are instruments of subordinate legislation. The PubHc Notices 
~e essentially int~de4 ~ .~!e·impon/export tracb, and aredefi-
Bitely relata"le to ana ~~rives ~lteir 1Jltjmlite authority from section 3 
of the Act of 1N7. It ftows £rpm it that the so called 'PublieNotiees' 
are als~ in the npture < of subordinate legislation. "The Committee ,are 
therefore, inclined to treat these Public Notiees as allied instruments 
,I JRl~rdinate legbut1cm a~d ~ould,' therefore~ ,~e upon the' MIDis-
try to place them on statutory footing at an early' date. . , 
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merce to lay -- the Table of the-Boase of 'Pftlialnent aU "Orders' In .. 
clu ..... lJnportlExport . (COfttrol)· Orders, issued uader the Act of IM1 
. and aU amendments thereto. The Committee also recommend that the 
Public Notices should as well be laid before: Parllament. If the Gov. 
ernment feel It necessary, section 8(3) of the Imports and Export. 
(Control) Ad. IM7 may be 8Dl8Dded to make specific provisions for 
laying of these 'Orders' and Public Notices before Parliament. 

Z2. The Committee observe that the Government has made in 
('JaU5e 2 of the Exports (Control) Order, 1977 unauthorised alterationl 
enlargcment of the deflnitions of the terms 'Chief Controller' and 
'Deputy Chief Controller as giVeD in section: 2 of the Imports and Ex. 
ports (ControJ) Act, IM7. During elVidencc before the Committee, tho 
Secretary (Commerce) agreed tbat it would have been better and 
more eleg'lnt to have ameaded the Act itself instead of putting a dif-
ferent definition in the 'Order'. The Committee, therefore, desire the 
Ministry to bring forth the necessary amending legislation before 
Parliament at an early date if the definitions or. the said terms, as 
given in the Act, are requil'eId to be enhanced, cnlarged or otherwise 
altered in any maDDer and make consequential changes in the ExPort 
(Control) Order, 1971. 

23. SUHlause (3) of clause 3 of the Exports (Control) Order, 
11'11 lays down that ',oodsspeelW. In Sc:heduJe m may be exported 
on fulfilment of the teInDS and eoaditioDi specl&.ed therein'. The 
Committee were given to understand that the item 'garments' was 

. plac:ed under Schedule m (Open Gen.eral Licence) and the exporter "as not required to appl'OllCb the IieeDsIng authority for obtaining 
By export permit/Uc:ellc:e as the 'Open General Licence' itseH eoDII-
tituted a 'Lie_ee' issued. by the .Central Government/Chief Control-
ler of Imports and Exporta under the powers vested iD the Imports 
aDd Exports (Control) Act and the Order. The Committee, howev., 
lad that the Apparels &port Promotion Couaeu through whom the 
es:ports ofeum_a eouLl alcme 'be routed, his 'been eoUec:tinc huge 
...... of money by way or admJalou fees, lAlhec:ription fees, appliea· 

_ .' lima fees andotber ~el c:barges pneraU,. Dowa u Coandl Cbarg. 
_ from the tntendiq exporters. The adm'uJon fees was IlL !!SO/- the 
IUb8eription fee rangeId from Ra. ~/- to 1800/- ad Council eharps 
fl'Olll Ba. 20/· to 1001· per thousand ple,* of garments depending upon 
the nature of Items ofesport. Thus the total b1U'C1en of various elaal'-
.. lefted by the Apparels Export Promotion Couneil oa the expor-
ters Is of very blah maplttu1e. fte . CommIttee are apt to feel dlat 
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~,~et:'D:l~k'"",tb.e'~cQaJa ~ ~~ .. ~ tM ~ baTer, IeV)' 
of sucll amounts by a no ... ~~~~y lHHJ,yJ,ike' tbe ~els &port 
Promadon Council Is without due legal authority and contrary to the 

;- iatoDtionof tho 1ePlJatm:e.· , 

24. During evidenee before the Committee on 6 Mareh, 1986, the 
Secretary (Textiles) stated that the Apparels Export Promotion Coun-
ci' had collected a sum of Rs. 4.79 crores re,resenUng forfeiture of 
earnest money deposits/bank guarantees (inclusive of interest), etc. 
upto 31 December, 1985. To the question of acquiring an effective 
control over the management of the funds of the Council the Secre-, 
tary (Textiles) relplied as under:-

IlWe have asked them not to spend it without our concurrence. 
. • . .There is no statutory backing for this order.. .. They 
have not spent anything without our direction. We have 
already asked ,them to include in their rules and regulations 
8 provision under which they will receive a direction from 
the Government and still obey it. They have passed that 
resolution in their Executive Committee in November and 
it is going before the General Council shortly. Once that 
statutory cover is there, then we can issue even a directive. 
To-daT, we are not in a position to issue a diJoective be-
cause it is Dot a part of their ndes and regulaticm..11 

25. The Committee observe that for 8 long period, the funds accru-
ing out of forfeiture of earnest money de'positsfbank guarantees and 
levy of penalties by the Apparels Export Promotion Council are lying 
unutilizecl .or development of export activity. In ,this connection, the 
Committee feel that contemplateij dependence on the Articles of As-
sociation of a non·statutory body like the Apparels Export Promo-
don Council for issue of directives by the Central Government is not 
a Uppy pl'OposItioa ad, hi partkular, with regard to providing . for 
Heountabillty of the utilization of sueh funds by the Counell. The 
Committee would also like to refer to the Opinion .dated 23 Novem-

" la.,1983 of tlae·Atto~ Gte .. forlBdia, which reads as ander:-

. ,. 

, "Be tt penaltT or damages, the power cannot be delegated to 
I. the Apparels Export Promotion Council by means of exe-

cutive order. The Act or the Order framed under the Ad 
must cobler such po~r. A power to ascertain the quantum 
of damages or to levy penalty is a power which has to be 
derived from • provision which is legislatiVe in character, 
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The CGmmittee, therefore. urge upoa ... mrt .. JT ...... ...,. 
and means 80 _ to bring the Council within the statutory control of 
,6e·GrYeJ8. at m '8Cca'-ce ·with the ,Jaw laid _1m :in' t)ut:'lmports 
..... ~ (CoatMJ) Act, ,I"'. 

2'. Th~ Conuni**ee Dote with .. *is"~n "vJlblable ~ous 
dated 23/24 November, 1983 tendered by tbe learned Attorney Gene-
ral for India when certain points were referred to him by the Sec-
retariat of the Committee and then .-gai,non30 Novem.ber, 1985 when 
a Statement of Case dated 31 October, 1985 was referred to him by 
the Ministry of Law; and .Justice (Dep~eat of u,gal AJlairs) in 
coDilection with the. Exports (Contr~l) Order, 1877. During evidence 
on 6 March, 1186, the COJIlDlittee further aGted tJuat the Secretary 

. (TeDilea)and .the Secretarr (Com~) w __ ip all .....-ment with 
~ . Opiaiens. The Com~ttee, therefOl'e, clesko ~ Ministry of 
ComQluce/Textiles te undel1alte.a thorOUfh ~ppPisal ,f thee whole 
JDattc m.tbe Iightef the advice of the 40~· Geaeul for India 
jJl om. tJaat ihe vari.cma ContrN ORders, Public W,otices, Annual 
lAIIpcan~~ P.GIid-. •• tlWhave a JauriDg OD dae imports and 
~ ,pi'tbe .. C01IDtn', ~ .be br~t .haQBO~lIBly within the 
~~pfqUa •• w ·, .... J~.401m. tJae ,...... .pd Exports 
(CoIItroI) Ad, 11'7. 

1m 
C();m>fl'IQliS. OF~~CB 

,1?.C!aute 4 -Of the· Exports (Oontrol) 9rder, lM7 . read as. 
UDder:- I • 

'14., D~of·licance- (1) A·1ieenee" .... ed ,under this 
,Qrtl~ IDlY CMItain ' ...... ·~OfM_ uot ~_t,'rih 
ibe~Act or :tbis Qccler.JU,.tBeJ~nling4uth_Ull·moll 
.c.. lit. 

tI) It shan be deemed tb' be a condition of evc!1:Y 1ieence 
that-

. (J) no,~ ~,,~,~ QO ... pu-~n.·8b4U acquire by 
tr~~ anY liCfo'lWe ~d by ~ Pccmslng authority 
~<;~pt ~der ~cl in!~rdAA~~ ~tP th~ .ynitten per-

. JIlission of the· ~*P.oPty wNch, i1'@ll~d.~ licence ()7' 

oj. G"~ othe1'pI~on empowere~ ,,, *",is ,.behalf bv' 
IUCh Guthoritll; 



J (tt) l_~~ l.r:~''illf- 4it11lHRda,t./"ti. r"l.~_1 
c lied ~1ser .. ~, .. tbe\tiI:ezIlIee·'at ~~-u.e . .t . 
the'~ 

I,('} Il1ie .~,-.u, ~8JJlPAy .with ~ coJldj,tions jpl~ 
, , ordeem.ed' to. ilnppae<i lU1der ~his clause." 

2S.Sub,.clause (1) of ,~use 4 of the Orcier empowered the 
ticeJlSiqau.thority to lay down conditions, as it deemed fit, for 
grant of a licence for export. In this connection, the Ministry 
were asked. to state if any guidelines had been laid down to ob-
viate probable misuse of the given discretionary powers. A reply 
dated 24 March, 1986 from the Office of the Chief Controller of 
Imports and Exports stated as under:-

"The condition for grant of licence is· given in Schedule 
I to the Exports (ControD Order, 1m • . itself <Part 'A' 
List of item export of which is not normally allowed; 
Part'S' List of items permitted for export subJect to 
the conditions such -as within a limited ceiling, on me-

I rits, 'OGL3 etc). NecesSity for lssue of guidelines does 
not arise as unless the conditionsgiv8Il4ga.inst each 
item under the' Schedule I are fulfilled no li~ce an 
be iSSUed. PCJWeI's· to graAt }ieencein selaxation '9f .~ 

, 'pOliey 'lies oidy "with Govt/CCI&E." 

28. The ,Committee Dote from the reply of the MiDistry tibet'.8 
eODditioD for ,,-8Dt of liceDCe for ~rt of goods is given in Schedule 
I appended to the Exports (Control) Order, 1977 aDd the power to 
IJ'IInt a licence in ~ 'ties wijIa' 'Ow· Government. .It flows 
therefrom that the licensing authority is Dot expected to put in aD7 

-ta:nbw ~OD tbr gnaitof·. Ibnee ill es:ercise ef the ,~OD· 
al')' power conferred ujoD it by clause 4(1) of the said Order .. There 
'u,"1herefore,Do reesoniD keepiaC theaeproYisiDu'oD tile statute 
book any lODger for these do Dot cater·io' GY ,'practical necessity. 
If~, the J;:o~ttee recOlDUlend that dause 4(1) of the Exports 
(Control) Order be deleted f9rth1.'fth' with a view to .bviate aDY 
confusion that may arise in 'the mJDds of pner8JpubUc in this behalf. 

30. On perusal Of SchedUle I to 'the Exports '(CoIrtroI)~ Order, the 
Committee observe that Part lA' contaiDs mere desciription of certain 
items'el:goods, export ofwbich is n~t n~mnally aJlowed but there is 0.0 lIleatJ.D of .he, ~~bJe eir~taa~' jD which the ex)Mrt ~ 
.-ach items CaD be permitted. Apm, Part'S' of the Schedule eon-
ta1as mere deseriptioD of certaia items of goods export of which is 



~ j 

~~,;xm~tI.\ ~r.8JtQ;$t t~:qgiP~~,~~~o~: to be spe-
. oeifted:from lIime tQ)~' ~~!,Jhe ~~'r ~~ :c~dnp' and the· 
'other conditioDS' are nowhere specified in q.. OI'cJ.eio.The Commit-

. tee have J:e8SOD to believe that theae eeilinp and conditiOl1l of ex-
. port· are not in the kDowledge .. of the p1IhIie as they tlonot· teem to 
have been published or notified.. .It is necessary that th..,. are spe1t 
out clearly for the guidance of the public in general and exporten 
in .,articular. The Committee, therefore, I'8eOlDlDeDd that the Min· 
istry shonld take urgent steps to specify the conditioDS governiDa 
the export of goods in suJBcient detail in the Exports (Control) Order 
itSelf with a view to make the nales self-containeci and leaving prac-
tically no scope for speculation by general pUblic in the vital mattert 
like exports from the country. 

31. The Committee further observe that the provisions 'or of any 
other person empowered in this behalf by such authority' appearing 
in sub-clause (2) <a) of clause 4 of the Export's (Control) Order au-
thorised the lice:nsing authority 10 further delegate its power to 'any 
other person' in the matter of transfer of any licence for export of 
goods. In this connection, the COJIlD)ittee have time and again em-
phasizeld that there should not be any ~b-delegation of legislative 
power without express authorisation in that behalf in the parent sta-
tute. . The Committee, therefore, urge upon the Miniatry to be evelr 
w.tehfid In such matters and to take .tteps to omit the said phrase 
from sub-clause (2)(a) of c1a1lMl4 forthwith so as to remove the ele-
ment of sub-deleption of legislative power not intended by the Iocia-

, . ·"tate.' . . : . " :': ", 
IV 

REFUSAL' OF LICENCE 

3%. Cl~use 5 of the Exports (Control) Order, 1977 read al under! ..... 

"5. Retvsal of licmce.-The licensing authority may ~ to 
grant 'a JJcence--

<a) if the application for the U~nce does not coliform' to 
any provision of this Order; . 

(b) if 5Uch application contains any false, or fra\1dulent or 
milleading statement: 

(c) if the applicant uses tn'Sllpport of the appHcatlon any 
doeu,ment which is false or fabricated or which 'has 
been tampered with: 
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• 
'(eI) if·the Uceutng authority coDildena that the Jl'Ult .. 

the lIceDce will DOt be in the interelt of the country; 
,(e) if the activities of the applicant' are prejudicial to the 

Interest of the State; 
(f) if the applicant has, on any occasion committed breach. 

of any law (including any rule. order or regulation) 
relating to customs or foreign elrehange; 

(g) if the applicant on any occasion has tampered with 
an export licence or has exported goods without a 
licence or has been a party to any corrupt or fraudulent 
practice in his commercial dealings or in obtaining any 
licence or is found to have solicited licences by offering 
an inducement to the holder of the licence or other-
--'--: " t· U W.I.a. . , 1.1.\'01 

(h) if any agent or employee of the applicant has been a 
party to any corrupt or fraudulent practice in obtaining 
the licence for the applicant; . 

(I) if the application for an export licence is defective 
and does not conform to the prescribed rules; 

(j) if the applicant contravenes or attempts to . contravene 
or abets the contravention of any order made or deem-
ed to have been made under the Act or any condition 
of a licence granted under any such order or commits 
a breach of the, Export Trade Control Regulations; 

(It) if the appli'caIlt is Dot eligible for a licence in accord-
ance with the Export Control Regulations; 

(I) >.if the licensing authority decides to canalize' aport 
··~rough special or speci8lized agencies or channp.ls;. 

(m) if the applicant is a ~~er in a partnership 'firm, or 
Ii fRbole-:time director or managing director ot a pri\te.te 
limited company which is for the. _time being ~pJ.ect 

to any action under clause 7 or clause 8 or clause 9; 
. '(ti) i~' the applicant is for the time being subject to any~ac­

tion under clause 7 or clause 8 or clause 9; 

'(~. if the applicant is a partnership firm or a private li.qlit-
ed eomp~ny, any partner or whoJ.e.time director Of 
managing director whereof, as the case may' be, is 'for 

•• ;·",·.the·time beingsuWect to any. action under c1ause7, or 
.. i'" ~ . I ,I 'I '... .. ... ~ .• - • ' " ," 'clauseS'or'clause9'; . -.. .' ...... :~ 

.,' • .' oil. 



• 
h kr"flt)l"!fc _,'~~:frqpli"'~PIIII':.t(fI1t.der the 

:{ ~;CI; l, ~ GbItaraa:·hdklM,.cir(&V)~. J~ .."....:on him qn-
.. : ',~' ,der ~e wet Act~ r~ed,UJi1~aid f9r\,aneriod of , - tHree· months' ' . ,t5!---, 

, (q) if the applicant fails to produce any do~ent that is 
called' fot'By the Chief ControUer of ImB~and Ex-
~ort~ ot tlie LieenSingautnorityj ,arid ; " , 

, .'" " (J;) if th!! ap~UcBllt faUs, to pay any penalty fina~y imposed 
on hlm under the Act." ',,"", . 

*: TIdft elausie empoWered', the licemdng, authority to refuse to 
gtiftt' a lfeence for eXport under certain drcummnces enumeratec:i 
1Iierelti~ ~ 'ttWJ conneetiOl'l, die MtniItty ()f Commerett ~ere asked 
to State wlietber' the usual ~utlonS uife. ~g t:Jf reasons in 
writing for refusal, conveying the reasons to the pWty concerned, 
JFOViding an opport~1¥ of being heatd before such ~ and 
~g aD appeal by theagsrleveQ,party were ,taken. in the mat-
ter and necessary provision& ~ted, in the ~~ (pontrol> Or-
der in, this behalf. In their reply dated 24 March, 1986, the Minis-
fit· aUted as uMet: ~ 

"The grounds for refusing a licence are usually recorded. 
~, in terms' ,of pm 14'1· of' tHe HandBOGl of Im-
pbtf arid Export ~dcedttte" 1 ....... lM}, if an exporter is 
not· aUttlsfted. iVftlr ifie ~ort Of t!ie. Ifcerisftlg authority/ 
~ ,atithoi'fty, ~ ~iofels e~ file an appeal/re-
Vt8 i.Pp!feaffon ~ stICh dk1sIon it1 ~ with 
the- .,cree.~ lIt4t cI,owJ), th«ege." 

--;U7 . . (J) ~ a ~ is DOt ~' with the dec:IioQ'of'.:,i~lia. aathorItyl 

ta~~ t,.~!1!!!., ~.,' . 'stated.a~~~~::-: 
abe ~iii GkI,~lUIWto1';~,a"'~~u.. pro. 
'fiIIoDI ~ ~ to be IUlDID8riIy rejec:ted. 

.. ~ ... 1i2l3 .... ·., ........... ·iD •• ' ... .,... ofCllfl:-

~) tD ~ or, 8!1 ~ttiir, fist .. ~; 



• 
~:~""fI., ... .,::aa.I'~"" reilJait!l'UW, ,'...... that .... dIMfi::" ...... a'D ..... _~'iIsualUy r*o .... aihl!ptoeed.U1'81 

.NifdNlldt'-1iII·aoWJt;WiW£IIIIi,tBooll.of ...,m ..... :l'ZocedW'es 
l~ .. i W\:eellb., ....... ' -..teIr to: me: _ apeal/revi~ 
.,.,.ietittew igainifthe' dee ..... of the .ltMlsbig, lPIt..-tty. The 
Ctit.itMkM lift' of tliei ~OD tli8t~ sm. the, prattiee, bf' rwording of 
rasoDs' COi"'ft{USIl'I ,Of, .' It~ ,ad,'lot ap ...... /review ap()lkation by 
tlie' aggrie'ftd I"Mty wart ~ fa v~, the :MtiWItq, IbOuld have 
D~ dtfReuU, iO' pl~ tIieI S8Rl8 on' a statutoty fooiiDg~ ''l'he Com-
mitt~ haVe' al~1 em.bMkea from time to '~t"'t tbeexecutive 
piden or adlttiitfttraflW tilstruetionis are nO slibltttilte .. StatUtorY 
~'C6iiIlDfft_, ~;,~' die Mihlatry."'t(J suitably 
~cf'flte ~ (COlltr6t) Draet so as to prOVYe thercft in·built 
eftenfl:il' salegauds Hlte rilcordm, of reasens' iii writin" fbi' refusal 
ot, ne~, cOav.tfrig thel tea~ ~ die' party ~_ affording 
oiIPottUidty Of 'beiqlmd' befoH' slieIl, retufflll au', ,iefCfl'liiag appeal 
by t~e aggrieved party, agntfist' 8D'1 1li"bitl"U'y us. ot ~ given 
powers ill. the matter, of. grantJn" lieeDee to the intending. n:pGriers • . ' 

TItt EXPORTS (CO"N'rltOL) fiRST AMENDMEtfr ~ t98f 
(S.O. 7O-E OF 1985)' 

~. The- EXJn)rU' (ContfOf)' Phst' ~enf Chder,. 1985' (S.O. 
7ti-t of 1_~ publ1s1ied' ttr tli! G~ of"tridt" .tr~ry, Part 
n~ 8ectiotr :t(hi. cfafed' 3tl lttiNlttyi 198&, ~. fbi fda' dertain en-
tHM in P'att 1l' rIf. ~ute l' to,ftte fiPdi'ts (,cHMro1J~ Older, 1971. 
cl~u~ 1 tbeteof ",Me-tn~, ffte sfmH _ of'~, Mlendment 
ofd~ did' not' !~any· n1t!rtttOii thHt, 1ft .flti1l~ ~ Itt. llbrce from 
tH~ date' of its puti11~ftOn hi tfie bftltiMJ'.~. JIfOnriiUy, 8 sub-
clws~, ttt t&lIf tespeetwas fourid'in V2fttlitMsflilltJtieftlsi BfMordinate 
Ie~tion 'tsroulffl{ out-~ tHe C~ ~ieM. l'b, ~ absence 
of ti de1fni~ date; ft· 'flU met,' td· tme\ a' dl:Ytibf ih' tHe, IftMdi of gene-
ra1 putilie- as' to' 1O'ftetllet the at~ntE iOIts' fti1erftftd: "ake effect 
ftorit· tite- date' elf' its mtftlcatfon 1ft· me dftibl«l' ~ M It was an 
amerid!neUt to' tfHr PI fDclf)at e>~ Wit! ttiir· retroBpeetfln! &,plication. 

38. The- matfAm ,ws edmn;, .... With: the'then MiniIttry' of Commerce 
aftdl Supply f~ at Co~' asking them, tI& state if they 
hed my objeetton, to ameftd' thw nottfication Se} as to l!fPeCif1 the date 
of its coming into fotee. Jb th. l!eply dated & Malt; 1~, the 
Ministry of Commerce stated as under:-

.s .. Appecatllx WI. 



• 
"DIe·1:lIputt ·(c.tftd) A ; ..... OIdIa ..... pub¥1IbId. ja 

.. Gaette of India, B:draordlDary, P8't U. SecU_ It ' 
8u~ (if). The date. aI iIIUe. ollloUlcatlODI b . 
publicaUon iD the E.xtr.ordinarJ Gazette are mentloDec1 .. 
the top of the amendment 0rcJera. Sw:h Orders amend t.be 
main Order !With e1fect from the dates of iuue of nottA-
cation for publication .in the Gazette Extraordinary. '1'» 
Export (Control) Firat Amendment Order, 1985 No. E (C) 0, 
1977/ AM (296) dated 31-1-1985, pubLiahed in the OiIldaJ 
Gazette on 31-1-1985, therefore, came into force wUh 

dect from 31-1-1985. The notiftcation :elating to theaa 
Export (Control) Amendment Orders do not have 8.D3I 
.retrospective effect. These are only prospective from the 
·date of issue of notification for publication in the Gazette 
Extraordinary. There is, therefore, no need to amend tn. 
nrst Amendmen.t Order so as to specify any date from 
which it would come into effect." 

17. In thiS connection, the Cominittee would ilke to refer to thelr 

earlier observations made, in paratnph 12 of their Second ReJY.)Tt 
(Seventh Lok Sabha) , presented to the House on 18 November, 1980, 

in. an idenUcal case pertaining to the Central Excise (Seventh, 
Amendment) Rules, 1978:-·' 

~. • ••••••• ~ •.• The Committee, howev~" ~ that a UDiform 
praet1ce should be. followed in this regard i.e. either thee. 
should invariably be a sub-rule in all statutory rules. etc.: 
lp8ciftcally providing that those rules wDuld corne into 
force :lromthe date ·of their publication in Oftlcial Gazette , 
fir ~ sub-rule, should not be at all included in any rul_ 

.etq., and automatically it should be presumed that they 
weald become operative fromtbe date of their notifica-
tion in the OfBdal Gazette. As the Committee hav~ found 
that in the majority of· statutory rules ahteacly .notified ~.ch . 
• su~ru1e had beeR includedtnthe rules, the.CQl1lmittee 

( ;~ feel that it would be better it the date. of eomip.g :into force· 
". 'p', of the rules is notified in. all eases through a sub-rule in 

the rules themselves to obviate anv scope of confusion in 
the mjnds of persons for whose benefit the rules 8l'& framed; 

Accordingly the Cotnmittee recommend that a su})';tule: 
. regard1n~ the date of coming into force should aIrways be 
mcluded in rules in future ..... ~ .. ; ." . 

38. The Committee would like to o~81n this co~ection that it' 
lI'dIe MIaJstry who have decided· that the Esport (CoIlkoJ) Amend· 

- ~lt·,· ... ,' ". I ..... 



~ .ia ..tau. ~~ 'h&~e r~"tlv~·el~t .. amI tb* • orelen woaW 
. ~ ... hito 10ree with • .et,fr. the ,date of their p~~eaflon in the 
G_tte.. Thia fact is lio~ ~Wn to the per80IlI dected 1Jy theM 
Amendment Orders. The pubUe at lar&'e does not know this. The 
Committee aN, ,therefore, of .~ .0pilUoa that it will be advUtaceo1Ul 
aad helpful if the date of oomiDg batoforee of ,the nlea is sped8ed 
through a su),..ru1eia the rules themselves in all easee.OIl a uniform 
buis 8G that the positiOD is clear to aU coneerned. The Committee, 
theref~e,re-emphasiR that tho Ministry of Comm~ should follow 
the reeommepution of· the Committee as eon tamed in paragraph 12 
of t1aeir Second Report (SeveDth· Lok Sabha) ba letter and spirit and 
invariably inelue' a su),..rule regard.iDt the date of COJDiDc intO foree 
in aD tile ContNI Orders in future. The Committee would also like 
the MiDistry of Parliamentary Aftairs to ciuu1ate the contents of 
their recommendation in this regard, for strict eomPllance by all 
Ministries/Departments in future, if not already done so. 

VI 

IMPORT AND EXPORT POLICY (l98~)-RETROSPEC­
TIVE DISQUALIFICATIONS 

39. In a let. datecl27 June, 1985,Shri G. M. BanatwalJ.a. MoP.-
a . Member of the Committee an· Subordinate Legislation of Lok 
Sabha-raised. the folldwing matters arising out of the Import and 
Export Poldcy (April 1985-Marc.h 1988):-

"The Import and Jj:xpo,rt Policy isenfo~ed through Public' 
Notices published in the Guette."' The term,. 'Order', 88 
defined in Rule 317, will ~over Public.Notice. issUed bY 
the CCI&E under the imPort and Export (Control) Act, 
1947 and the Import (Control) Order 1955. 

The Act. does not give any po.wer to the Cci&E/Goyernment to 
make any order with retrospective e1feet. However, re-
trospective disqualification js c~used" to, Merchant Export 
Houses who have conv~rted. themselves ip.to SS1 Manu-
facturing Uniit and W.J:10 have obtained permanent Director 
of Industries Registration Nu.m~. much before the date 
me!ltioned in the Policy, namely, 1-4-1985 [para 248(2) (b)]f 
and. who have started Prod.\lqtion.i and e](ported their own 
;m.aQqfactu.'ed. products cb.uing 1982-83, 1983-84 and 1984-85, 
as per the following paras:-

(i) Para 24Q(2) (b)~te. .. tihat the .·av~age, ~(. past three 
years (i.e. 1982-83, 1983-84 and 1~85) should be Bs. 'm 
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lakba and Ra. 3 crores respectively. However, as per ~ara 
176(2) (b) of 1984-85 policy, the average for the past 
three years (i.e. 1981-82, ~ -and 1983-84) was re-
quired to be Ra. 50 lakbs and Rs. 2 crores ref5pectively. 

. ,. 
i...\" tit) Para 253 (iii) does not .. ,permit switch over-from ODe 

category to another by Policy of 1985-88. There are 
Merchant Export Houses, !Who having started their own 
SSI Unit Manufacturing in 19Q2..83 or later, Qlmot now 
apply for renewal becaUSe of ehange of category from a 
merchant to manufacturer no,r can they· .apply for a < 

fresh Export House certificate in view 01 cUsqualiflcatiOD 
tIlentioned in ~ 256. It may also be. noted that there 
is no ban under' the Industries (Development and Regu-
lation) Act. 1951 to a 'merchant dealer' to convert itself 
into a 'manufacturing dealer'." 

.fl. The matters were then taken up ,with ~ concerned Ministry 
Of Commerce for eliciting their comments on the points raised by 
Hon'ble Member. A factual note dated 9 July, 1985, received from 
the Oftice of the Chief ,Controller of Imports and Exports in the 
matter, read as under:-

"Import and Export (Control) Act, 1947 as amended from time 
to time is a comprehensive Act Which deals with the prohl-

, bition and control of Import and Exports and also empowers 
the Government to make rUles for carrying out the pro-
visions of the Act. Section 8 of the said Act deals with 
pow'el's to make such rules. Rules under that Section 
constitute Subordinate Legislation which are essentially 
laid before the Parliament. 

Nevertheless the legislature in its wisdom has given adequate 
powers to the Executive under various provisions of the 

, .,U:' Act to issue such o.rders, notiftcations, pollcy statement. 
.. ' as are considered necessary and expedient in prohibiting 
"t or controllfng the imports and exports by publication in 
.,.:.~ oftlcial Gazette fromt~ to time, keeping in mind the 

broad perspectives of the Govemment concerning economic 
.'''' ,,' development. 

Seetions 14 and 21 of the' General Clauses Act, 1897 deals with 
:the exercise of the' powers confer;red on the Central! Gov-
ernment from time to time which include powers to issue, 
add,amend, vary or rescind notiftcations, orders, etc., 

. under a Central ~ct. It bas been jud1cially in~ '" 
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1be Supreme Court that the Government, in' exercise at 
-such power would not only .be,\f:ree to take such action 
by executiv.e order or to lIay do~ policy for making of 
such executive orders·as occasion arises, but also to 
change such orders or the poliCy itself a9 often as. Gov:em-
ment so requires. 1 

The issuance Of ImpOrt and Export Policy by the Government 
through. a public notice p~blished in the official gazette is 
such an ex,.ecutive me~ considered necessary by the 
Government keeping in mind the . powers given under the 
provisions of Import and Export (Control) Act, 1947, 
Import. :(Control). '.,9r¥r, and Export (ControL) Order 
either on annual b,asis or ,for a .1o~er period as considered 
appropriate. The policy being non-statutory in nature, 
c~ot be, taken to be covered by' the concept of subordi-
nate legiS1atioA. The p.fovisions pf the policy come ~nto 
force from the dlite the POlicy is announced for such period 
stated therein which. is again subject to change as and 
when considered essential by the Government. 

Under the Import and Export Po1icy, 1985-88 (Vol. I), the 
minimum export performance limit for SSI Sector hu 
been raised from Rs. 50 laIms to Rs. 75 lakhs in the cue 
of export of select products and from Rs. 2 crores to B.s. 3 
crores in the case ~ non-sel~ products for grant of 
~ort H01;lSeCer~a~,to 'sm8ll scale units/consortia of 
small scale uhits. Co~siderihg the increase in value of 
capital investment for sinan scale industry from Rs. 25 
lakhs to 35 lakhs. the inflationary pattern of the economy 
and the fact that there had been no revision in the mini-
mum export performance lhpit for the ssr Sec,tor since 
1983-84 pollcy', the en~nc~ent in value limit is quite 
jus~ed. It is pointed . .out t that minimum export per-
formance limi t for export houses (other than SSI or 
consortia) had been increased hom. Rs. 2 crares . (Select 
products) and Rs. 5 crares (non-select products) to Rs. 3 
crores. (select products) and Rs. 7 crores (non-select pro-
ducts) in the 1984-a5I policy. No change in the minimum 
eJq)ort performance ,for the SSt and consortia export 
houses was made then. In the policy for 1985-88, a provi-
sion in para 258 has been introduced under which even 
after the enhancement of the minimum prescribed value 
limit, in cases. where the. Export Houses have achieved the 
prescribed growth rate but 'has not acbieved the minimum 



sa 
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pl'HCIribed,limii, the l'eew~~ nOt tf> 'b.,denied but ~ 
period of ODe yearil &iven to· mUe up ~.sbortfail in the 
minimum I export I pedOl'DWlCe. limit pr~. It will 
thus be seen that there is no blanket dtsqual4fication in any 
case. 

, 
Undet ,the Import and. Export Policy, 1985--88, switch over 

01. an e%.PQI't house from a merchant export house to a 
znanufacturer-export house, is not allowed. The Export 
House Certificate available to SSI units or consortia of' 
SSI units is only for manufacturer-exporters in this cate-
gory. A switch. o~, of status tram a large scale merchant-
export house having a higher minimum export performance 
limit (Rs. 3 crores for select and Rs. 7 crores for non-
select products) to that of a SSI export house (as a manu-
facturer-expQrter) having a much lower export perfor-
mance limit (Rs. 75 lakhs for select and Rs. 2 crores for 
non-select products)' is felt not justified." 

"1 .. On & March. 1986, the :Committee heard the representatives of 
the Ministry of Commerce and. the .Chief Controller of Imports and 
Exports to elicit further infannation in the matter. 

42. On beingpoiDteci out that . .the eligibility criteria for export 
bo\lleS._ naw' laid down in the Import and Export Policy for 1986-
88, .to be puacie appUcable ff:om 1. April, .1986, involVed not only re-
trospective application but also caused hardship to the small scale 
units set up prior to that date, wh.en Ulere were ,no such disqualifica-
tions, ~e representative of. the Ministry inter of-a submitted:-

, .. 

"The· ,..t1onale of the palie,y is not t9. deprive .the small CJCale 
ma.nuf~urers from obt~ning the status of an export 
hOU8e ... or co~<>rtiurn. What we want to prevent is tha~ 
a mAUluiactwingexporter who ought.tO. give this per-
formance and a growth rate of 20 per cent over a period 
of three years, having . failed to achieve tt, should p,ot 
enter into othercategQri., thUll, bypassing the baste 
.objective of the policy wlUcb is that the export houses 
.shoulci laldertake ~ obligations in return for a number 
ot .. ~oncessiqns aUQwed to them. ~e c,rlwria fOr a small 
scale industries export house are at .a lower threshold~ 
whereas for' an ordiDary. expofter .or a merchant exporter, 
the crlterl. are at a higher threshold. We want to prevent 
this kind of backslide. 
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43. TIle Committee oblerve that a sudden and .teep c:lumIe ba tJa. 
.criteria of past pmormance is likely to CAuse hardship to the small 
scale units and for many such units it may not be possible to bria& 
.. bout the desired PropelS in the output within ~ stipulated time-
limit. The Committee are of the view that the interests of sma1I seale 
units should not be allowed to sutler and partieularly when such 
units tend to show greater initiative in their exports as compared 
to their past perfonnance. The Committee, therefotel . desire the 
Ministry of Commerce to review the matter in entirety 80 as to miti-
gate the hardship caused to tbe small scale units under the Policy 
of 1985-88 and to provide for easy terms in the matter of conversion 
from merchant exporter to manufacturing exporter or grant of fresh 
Export Hou.se certificate partirularly when there is no ban under the 
Industries (Development and Regulation) Ad, 1951 in this behaU. 

44. The CODUDiUee also recommead that retrospective cUsqaalifica-
tien arising out of tbe Import and Export Policy (19§.....88) is not fa 
conformity with the Act and should also be dispensed with. 

NEW DELHI; 
May 2, 1986. 
VaisakM 12, 1908 (Saka) 

}.fOOL CHAND DAGA, 
Clwinllan., 

Committee on. Subordinate Legislation.. 





APPENDIX I 

(Vide Paragraph 6 of the Report) 
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ConIotic:l4ted Sta.temen.t of Recommen.dations/Obserwtio1'Ll m4de 
, ',,1<.' i.,: , """bt/ t~ Committee 

Sl. No. Para No. , Recommendations/Oblervations 

(1) .(3), (3) 

1 1. Admittedly. the Exports (Control> Order, 

r' 

r---' ,_. 

1977 is an' blstrument of subordinate legislation. 
The 'Order' 'has been tran1e<i in pursuance of 
the powers conferred: upon :the Central Govern-
ment Uhder section' 3 of the Imports and 1!!x-
ports (Control) Act. 1947: 'Section 3 is, how-
ever, sllent 8S to the'laying of such 'Orders' 
before Parllament. In this eonnection, the Com-
mittee ftnd that su~section (3) of section 8 of 
the 'said Act expllcltlyprovides for laying of 
ce'Oery rule made by theCentraZ Gooemment 
tmde,- this Act' before each ltouse of Parliament. 
In" the opinion of the Committee, the pro~ons 
ill section 8 (3) of the Act are suftlcient to COWl" 

all rules, regulations, bye-la~, orders, etc. that 
are framed by the Central Government in exer-
cise of the legislative powers conferred by the, 
Act. In this connection, the Committee need 
hardly .sttte. that· the requirement of laying the 
aubordinate legislation . by whatever name it 
might be called e.g. rules, regulations, bye-laws. 
orders, etc., before Parliament cannot be dis-
pensed with in any case. In view of the fact that 
section 8(3) already contains provisions for lay-
ing, the Committee feel the Ministry should Jiave 
no difBculty in laying the 'Orders' Issued under 
aeetlOD' 3 of the Act before each HOule of Parlla-
m.ent. 

37 
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(3) 

20 Besides the Exporta (Control> Order, 1m. 
the lrIinistry have noWled 'PubUc Notlces' in the 
Gazette of India to regulate the exports. The 
Kinistry of Commerce have not been able to cite 
any precise authority in the parent Act veet:iq 
the Central Government with powen to i..ue 
Public Notices which are said to be in the nature 
of administrative orders or executive 1natruc-
tiOllll. The Ministry have relied on the POWell 
vested in sectlon 3 of the Act generally. '!'he 
Ktntstry have, however, accepted that the. 
"Orders' issued under section 3 are iDstrumenta 
of aubordinate legislation. The Public Notices 
are essentially intended to regulate import/ex-
port trade and are deflniUaly relatable to and 
derives their ultimate authority trom eectlon 3 
of the Act of 1947. It flows from it that the 10 
called 'Public Notices' are also in the nature of 
subordinate legislation. The Committee are, 
therefore, inclined to treat these Publie Nottc:ee 
.. aWed instruments of subordinate legislation 

and would, therefore, urge upon the Ministry to 
place them on statutory footing ·at an early date. 

In view of the above. the Committee desire 
the Ministry of Commerce to lay on the Table 
of the J{ouse of Parliament all 'Orders' includ-
ing Import/Export (Control> Orde~. issued 
under the Act of 194'1 and all amendments there-
to. The Committee also recommend that the 
Public Notices should as well be laid before Par-
liament. If the Government feel it necessary. 
section 8(3) of the Imports and Exports (Con-
trol> Act, 1947 may'be amended to mue speclftc 
provisions for laying of these 'Orders' and Public 
Notices before Parl1a~t. . 

The Committee observe that the Govern-
ment bas made in clause 2 of the Exports (Con-
trol> Order. 1977 unauthorised alteration/en-· 
Iargement of the deftnitions of the tenns 'Ch!ef 

_.- _ .. _ .... ----------- - ---
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.Controller' and 'Deputy Chief Controller' as. 
jiven in section 2 of the Imports and Exports.: 
.(Control> Act, 1947. During evidence before the 
Committee, the Secretary (Co~e) agreec:r 
Ulat'it would have been better and more elegant. 
to ha.ve amended the Act itself instead of put·· 
ting a di1ferent definition in the 'Order'. The-
Committee. therefore,' desire the Ministry to 
bring forth the necessary amending legislation. 
before Parliament at an early date if the defini-
tions of the said terms, as given in the Act, 8l'e' 
required to be enhanced, enlarged or otherwise-
altered in any manner and make consequential 
changes in the Exports (Control) Order, 1977. 

5 23 Sub-clause (3) of clause 3 of the Exports-
(Control) Order, 1977 lays down that 'goods: 
speclfted in Schedule m may be exported on ful-
filment of the terms and conditions specified I 
therein'. The Committee were given to under--
stand that the item 'gannents' was placed under: 
Schedule m (Open General Licence) and the--

exporter was not required to approach the licen-· 
sing authority for obtaining any. export permit! 
licence as the 'Open General Licence' itself con-
stituted a 'Licence' issued 1:>Y the Central Gov-, 
er.nment/Chief Controller· of Imports ,and Ex· 
ports under the powers vested in the Imports ana 
Exports (ControL) Act and the Order. The Com-
mittee, however. find that the Apparels Export 
Promotion Council through whom the exports. 
of gannents couid alone be routed" has been col-
lecting huge sums of money by way of admission' 
fees. subscription fees, application fees and other 
service charges generally known as Council 

it' Charges from the intending exporters. The ad-
mission fee was Rs. 250/-. the subscription fee 
ranged from Rs. 500/- to 10001- and Council 
Charges from Rs. 20/- to 100/- per thousand 
pieces of garments dep~nding upon the nature-



(1) 

7 

(3) 

of items of exports. Thus the total burden of 
varicrus charges levied .by. the Apparels Export 
Promotion CouncU oil the exporters is of very 
hlgh magnitude. The Committee are apt to feel 
that besides making" the D1d1an expQrts costlier 
to the foreign buyer, levy Of such amounts by a 
non-statutory body like the Apparels Export 
Promotion Council is without due legal authority 

and contrary to the intention of the legislature. 

24 I During evidence before the Committee on 
6 March, 1986, the Secretary (Textiles) stated 
that the Apparels Export Promotion Council had 

co11ected a sum of Rs.4. 79 crores represe~ting 

forfeiture of earnest money depositsfbank gua-
rantees (inclusive of interest). etc. upto 31 De-. 

cember, 1985. To the question of aequiring an 
effective control over the management of the 
funds ot the Council, the Secretary (Textiles) 
replied as under:-

"We have asked them not to spt!!ld it 
without our cODeurrence. . .. There is 
. no statutory bacldDg for this order ... 
They have not spent anything without 
our direCtion. We have already asked 
them to include"in their rules and 
regulations 8 . provision under which 
they will receive a direction from the 
Government and still obey it They 
have' passed that resolution in their 
:mxet!utive'Commtttee in November and 

\ it is going befot'e the General Cotmcll 
eortly. Once that statutory cover .. 
there, then we can issue even a dJrec-

tive. To-day, .e are not in 8' position 
to issue a dfreetfve because it Is not a 

I part of their rt1le8' 'and regulations." 
The Committee obaerve that for 8 long 

period, ' the· funds accruing out of forfeiture 01. 
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• arnest mony deposits/bank gual'antees and 
levy of penalties by the Apparels Export Pr0-
motion Council are· lying unutilized for deve. 
lopment of export activity. In this connection, 
the Committee feel that contemplated depen. 
dence on the Articl~ of Association of a non-
statutory body like the Apparels Export Pro.-
motion Council for issue of directives by the 
Central Government is not a happy proposition 
and, in particular, with regard to prOviding for 
accountability of the utilization of such funds. 
by the Council. The Committee would also 
like to refer to the Opinion dated 23 Novem-
ber, 1983 of the Attorney General for India, 
which reads as ~der:-

"Be .:it penalty or. dam.s, the power can· 
not be delegated ~ the Apparels Ex. 
port Promotion Council by means ot" 
executive order. The Act or the 
Order framed· under th~ Act must con-
fer such power. A power to ascertain 
the quantum of damages or to levy 
penalty is a power which has to be de. 
rived from a provision which is legis. 
lative in character, namely, an Act or 
an Order framed .thereunder. It can-
not be conferred by executive whim." 

.' The Committee, theref()re, urge upon the 
Ministry to evolve ways and means so as to, 

briJ'lg tll~ColUl~U wi~ the statutory control 
of the Government in accordance with the law 
laid down in the Imports and Exports (Con-
trol) Act, 1947. 

The Committee note with satisfaction the' 
valuable OpinioJ?s dated 23/24 November, 1983 
tendered by the learned Attorney General for 
India when certain points were referred to him 

,by the· Secretariat of the Committee and tJien 
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again on 30 November, 1985 when a Statement 
of. Case dated 31 October, 1985 was referred to 
him by the Ministry of Law and J w:tice (De-
partment of Legal Affairs) in connection with 
the Exports (Control> Qrder, 1977. During evi. 
dence on 6 March, 1986, the Committee furtlier 
noted that the Secretary (Textiles) and the 
Secretary (Commerce) were in all agreement 

with these Opinions. The Committee, there-
fore, desire the Ministry of Commerce/Tex-
tiles to underta~ a thorough re.appraisal of 

. the whole matter in the light of the advice of 
the ~ttomey GeIler.al for India in order that 
the various Control Orders, Public Notices, 
Annual Import.Export Policies, etc. that have 
a bearing on the imports and exports of the 
country, could be brought harmopisouly with-
in tJle parameters of the law as laid down in 
the' Imports and Exports (Control) Act, 1947. 

:9 Z9 The Committee note from the reply of the 
; Ministry tHat the condition for grant of licence 

•. . for export of goods is given in Schedule Iap-' 
pended to'the Exports (Control) Order, 197'7 . 

and the 'power to grant a licence in relaxation 
lies with the Government. It flows therefrom 
that the licensing authority is not expected to 
put in any further condition for grant of a 
licence in exercise of the discretionary power 
conferred upon it by clause 4(1) of the sard 
Order. There is, therefore, no reason in keep. 
big these' provisioDs on t,be statute book IllY 

I ' '. longer for these do not cater to any practi~l 
necessity. Hence the CQmmittee recommend 
that clause 4(1) of the Elq)Orts (ControD Order 
be deleted forthwith a view to obviate any 
confusion that may arise in the minds of gene. 
ral public in this behalf. 

"Ie ':30' On perusal- ~f Schedule I to the Exports 
(Control) Order, the Committee observe that 
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Part 'A' contains mere description of certain 
items of goods, export of which is not 7lOnn4!. 
11/ llllowed but there is no mention of the pro-

bable circumstances' in which the export of 
such items can be permitted. Again, Part 'B' 
of the Schedule contains mere description of 
certain items of goods export of which is allow-
oed on. merits or subject to' ceiling or otheT con-
ditiO'nB to be- specified !rum time to time. How-
ever, the 'merlts', the 'ceilings' and the 'other 
conditions' are nowhere specified in the Order. 
The Committee have reason to believe that 
these ceilings and conditions of export are not 
in 'the knowledge of the public as they do not 
seem' to have been published or notified. It is 
neeessary that these are spelt out clearly for 
the' guidance of the public in eenera! -and ex-
porters in particular. The Committee, there. 
fore, recommend that the Ministry should take 
urgent steps to specify the conditions govern-

ing the export of goods in suftl.cient detail in 
the Exports '(Control) Order itself with a view 
to make the - rules self.contained and leavilll 
practically no scope for speculation by general 
public in' the ~ital' 'matters like exports from 
the country. 

The Committee further observe that the 
provisions 'or of 0.:":1/ other person empowered 
in this behalf by such authority' appearing in 
sub-clause (2)(a) of clause 4 of the Exports' 
(Control) Order authorised the licenSIng autho-
rity to further ,~legate its power to 'any other 
person' in the matter of transfer of any licence 
for export of goods. In this cormection. the 
Committee have time and again emphasized. 
that there should not ,be any sub.delegation 
of legislative power wl~out express authori. 
sation in that behalf. tn· ih,<t parent statute. The 
Committee, therefore, urge upon the Ministry 
to be ever watchful in such matters and to 
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take steps to omit the said. phrase from sub-
clause (2) (a) of clause 4 forthwith. 80 as to re-' 
. mov~ the element of sub.delegation of ~egisla­

tive power not intended by the legislature. 

Tbt: Committee note from the reply of the 
Ministry that .grounds of J:efusing a licence are 
usually. recorded and pr~dures are already 
laid down in the Hand Book of Import-Export 
Procedures 1985.1988 to enable the aggrieved 
exporter to file an appeal/review application 
against ,the decision of the licensing authority. 
The Committee are of the opinion that since 
the practice of recording ,of reasons for refusal 
of a licence and for appeal/review application 
by the aggrieved party was already in vogue, 
~ Ministry should have no difficulty in plac-
ing the same on a statutory footing. The 
Committee have already emphasized from time 
to ,time, that the executive orders or adminis. 
trative instructions are no,. substitute to statu-
tory rules. The Copunittee, tperefore, desire 
the Ministry to suitably amend the Exports 
(Control) Order so as to provide, therein in-
built essential safeguards like recoTding of 
reasons in writing for refusal of licence, con-
veying the reasons to the party concerned, 
affording opportunity of being heard before 
such refusal and, preferring appeal by the ag. 
grieved party, against any arbitrary use of the 
given powers in the matter of granting licence 
to the intending exporters. 

The Committee ~uld like to observe in this. 
connection that it is the Ministry who have decld· 
ed that the Export (Control) Amendment shall 
not have retrospective effect and that such orders 
would come into forc,e with.. effect from the date 
of their publication in the Gazette. This fact is 
not known to the' persons affected by, tbeM' 
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Amendment Orders. The public at large does 
not know this. The Committee are. therefore, of 
the opinion that it will be advantageous and help. 
ful if the date of coming into force of the rules 
is specified through a 8ub-nUe in the rule. them-
selves in all cases on a uniform basis so that the 
position is clear to all concerned. The Commit-
tee, therefore, re-emphasize that the MiniBtl'J of 
Commerce should follow the recommendation of 
the Committee as contained in paragraph 12 of 
their Second Report (Seventh Lok Sabha) in 
letter and spirit and invariably include a sub-
rule regarding the date of coming into force in all 
the Control Orders in future. The Committee 
would also like the Ministry of ParUamentary 
Affairs to circulate the contents of their recom-
mendation in this regard, for strict compliance by 
aU Min1stries/Departments in future, if not al,-

ready done so· 

The Committee observe t.hat a sudden and 
steep change in the criteria of past performance 
is likely to cause hardship to the small scale units 
and for many such units it may not be possible 
to bring about the desired progress in the output 
within the stipulated time-limit. The Commit· 
tee are of the view that the interests of smaJ ~ 
eeale units should not be allowed to suffer ant l 
particularly when such units tend to shOw greater 
initiative in their exports as compared to their 
past performance. The Committee, therefore, 
desire the Ministry of Commerce to review the 
matter In entirety so as to mitigate the bardship 
caused to the small scale units under the PoHey 
of 1985·88 and to provide for easy terms In the 
matter of conversion from merchant exporter to 
manufacturing exporter or grant of fresh Export 
House certificate particularly when there is no ------_ .. _. ---_._--_. 
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ban under the Industries (Deve,lopment and Regu-
lation) Act, 1951 in this behalf. 

The Committee also recommend that retroe-
pective disqualification aris~g out. at' the Impo# _ 

. , '". Ir 

and Export Policy (198~8) is not in conformity 
with the Act and should also be dispensed with. 

... ...,.. 



APPENDIX II 

{Vide Paragraph 7 of the Report) 

GOVERNMENT OF INDIA 
MINISTRY OF COMMERCE 

EXPORT TRADE CONTROL 

PUBLIC NOTICE NO. 64-ETC (PN) /81 
New Delhi, the 10th August, 1981J 

Sub: Scheme for exports under OGL 3 of Gannents and knitwears 
made from Cotton, Wool, man-made fibres and blends thereof 
to USA, EEC Member-States, Sweden, Finland and Canada 
from 1.1.1962 to 31.12.1982. 

This scheme relates to the exports of certain ready-made gar-
ments and knitwear items of (i) ~tton, wool, man-made fibres and 
'blends thereof to USA, EEC Member States (Federal Republic of 
Germany, France, Italy, Benelux, United Kingdom, Irish Republi~, 
Denmark, and Greece), Sweden. Canada and (il) cotton f.\Ild man-
made fibres to Finland for the period 1 January, 1982 to 31 Decem-
ber, 1982. 

2. Agencies tor quota allotment and erport certification 

The list of categories of textile products covered under the 
:scheme are available with the Apparels EXport Promotion CouncO. 
and the Wool and Woollen Export Promotion Council. Unless 
otherwise directed, the Apparels 'Export ~omotion Council,New· 
Delhi (AEPC) will allocate quotas and do the necessary certifica-
110n for all gannents and knitwear except that quota allocation for 
wooDen l\:nit\vear will be done by the Wool and Woollen EPC, New 
Delhi (W&WEPC). However, in respect of woollen knitwear, neces-
-sary certification will be be done by 'the Apparels Export Promotion 
Council. Government. reserves the right to make changes as consi-
"~red appropriate with· regard to the agencies tor quota allocation 
.and certification and With regard to transfer ot any part' of the work: 
to· any otberagen.cy. d 
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.. 
3. s".tem.B and qucmtum of allotmnt 

(I) The· systems of quota allotment and the 1DJ1ua1 quantlu.. 
aUocable under each system are aa to11owa:-

SYSTEM ~ TO THE ANNUAL LEVEL llC 
(1) Put performance .. 

(ii) F(."FS-FirBt Contract Reservation 25 
(iii) FCFS-Ready Goods (Small Orders) 20 
(iv) Central/State Corporation 15 
(v) Manufacturer--Exporters & 

100 
r!: . 

Por manufacturer-Exporters, an additional quantity representing 
3" of the annual level for 1982 shall be allocable, the additionality 
being accomodated from the flexibility provisions available in the 
bilateral textile agreements. 

(li) Govemment reserves the right to use flexibillties provided 
In the bilateral agreements as considered appropriate. 

'" DiWion of the Quota year into Quota Periods and Apportion-· 
m.ent of Quotas among Periods 

(i) For the purpose of quota allocation in FCFS-Firm. contract 
Reservation and FCF8-Ready Goods (Small Orders), the quota year 
of 1982 will be divided into three periods, viz. (1) January to April, 
(if) May to August and (U) September to December. 50 per cent of 
the annual quota will be allocated for the first period (.T.anuary to 
April). 35% for the second period (May to August) and 15% for 
the third period (September-December) . 

(ii) In the case of lmitwears (hosiery items) and certain cate-
gories of woollen products to be specified by Government, the quota·· 
year will have two periods; January to August and September to 
December. The apportionment of the annual quotas will be : 85% 
during January to August and 15% during September-December. 

(ill) The above percentages may be readjusted from time to time 
by Government depending upon trends in overseas markets. 

(iv) The above divisions of the year and the percentages of &1 .• 
meation will be subject to modifications in regard to the past per-
fonnance system of allotment as set forth in the following para-. 
graplls. 
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.5. Put Performance System of Allotment 

(i) Agency for determination of quota entitlements 

'The agency for calculation of the entitlement of quota under 
past performance system in respect of each exporter will be 1Ihe 
Apparels Export ProrOOtion Council, New Delhi. Textile CommJa-
sloner will lay down procedures in this regard and also superwile 
-the work of the AEPC. 

·(it) &Me period of Past export perjorma.nce 

The quota entitlement will be determined for each country-cate-
gory combination on the basis of the average of exports during 1980 
and during January to June, 1981, the latter period betng counted u 
-full year. The entitlement of an export for 1962 will be determined 
on the above basis, segment-wise, as indicated in sub-para (iii) 

.below. In case of any subsequent change in the entitlement of an 
individual exporter, the entire exercise of pro-rate calculation need 
not be re-opened but suitable adjustments made in the entitlement 
of the exporter concerned. 

(iii) Segment-wise a.llotment and utilisation of PP quotas 

The entitlements of each exporter under the past performance 
system will be determined on pro-rata basis with reference to his 
])erfonnance in each country-eategory in particular segments such 
as knitted, Hanciloorns, MM/PL. 

{iv) Quota pertod fOr past performance 

'!be whole year of 1982 will be treated as one period for quoia 
allocation. Surrenders, however, shall have to be made before 
May 31, 1982. The LIC, performance bond. and. EMD conditions 
will be regulated as in para 14 below. 

(v) Tnlft8jembilny of quotas: 

The entitled quotas under the past performance system are tran .. 
ierable either in :fUll or in part to another registered exporter of. 
garments at any time during the year subject to the following tenns 
and conditions. ' 

(a) Shipments against such tranaferred quotas will be counted as 
the exports of the transferee. 
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(b) The transferred quotas in the hands of the transferee will be-
subject to the same' terms and conditions as those applicahle to the' 
transferor. 

(c) If a quota is transferred prior to 30th April, 1982 and the trans-
feree retains it beyond that date, he will be obliged to execute bank 
guarantee etc. for retaining them beyond this date in terms of the 
policy. Siznjlarly, if a guota is transferred after 30th April, 
1982, the transferee will be obliged to execute a bank guar-
antee in lfeu of the transferor SO that he becomes responsible for the 
utilisation of the quota. 

(d) An exporter who has transferred his quota in a particular coun-
try-category to another exporter will 110t be eligible for seeking a 
transfer of quota fram any other exporter to himself in the same 
country-category. 
(e) Holders of quotas under the contract Reservation system will 
not be allowed to transfer their PPQs in the same country-catego-
ries. 
6. FCFS Contract Reservation 

Under this system allotments will be made on First Oome First 
served basis against firm contracts backed by Letter of Credit. 
7. Ready Goods (Small Orders) 

Allotment of quotas shall be made only in the case of small 
orders. Small orders are those where the orders for garment quota 
items do not exceed specified quantities in different country-catego-
ries. An exporter who has got any quota allotment under PPQ or 
under FCFS Contract Reservation will not be eligible for allotment 
under this system. Only those exporters who are registered with 
the Apparels Export Promotion Council on or before 1st .·August, 
1981, will be eligible for quota allotment under this system of alloca-
tion. The Textile Commissioner will issue further instructions on 
this subject. 

8. Central\Sta.te Corporation Quota: 

For Corporations under the control. qf the Central/StatelUmon 
Territory governments and Apex:. ,CoQpel'11tive Handloom Marketing 
Societies at the Central/State 'levels, there will be. a special alloca-
tion not exceeding 5% of the annual level. The allOcation will how-
ever be made only for direct ~~~~ by these Corporations! Apex 
societies. Guarantees, L IC and penalty:provisiODS will be the same 
.as applicable to private exporters as laid down in this policy. The-
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~ Corporations/Apex sOCietiei will also be eUgible for alietment of 

quotas under other systems of allotment subject to fulfUment of 
conditions laid down in ~he policy. The Textile Commissioner will 
determine the entitlement of quotas to the Corpara.tiona/Apex 
societies. 

9. Manufacturer.Exporlers' Quota: 

Under this system of anotment, quotas to the extent of 8% will 
be allotted to Manufacturer·EXporters. While 5 % of this will be 
out of the annual quota level for 1982, the remaining 3% will be 
accommodated out of quantities forthcoming by operating flmdbillties 
in the various bilateral textile agreements. .The ··TextUe Commis-
sioner will decide on the eligibility for allotments under tbts systen 
for which he will issue detai~ed instructions. 

10. Reservations for Segment-wise quotas 

(i) In the case of country-category quotas where hllltdlOOft, 
and mill-made/powerloom items are combined (i.e. where handJoom 
garments are subject to quantitative restraint the ratio of handlooa; 
to MMlP~ rwill be 2 : 1 in the case of USA and 1 : 1 in the case 0' 
other countries. An exporter is however, free to utWse his entlft: 
quota on hand.loms. The above ratio will not be applicable in the 
case of knitwear (hosiery) items. Government reserves ihe right to 
make changes in these ratios depending upon . trends in OVerlea! 
demand and utilisation of quotas. 

(ii) For knitwears (Hosiery items) there shall be a reservation 
of 10 per cent Of the quota in the concerned categories. 

(iii) For children's gannents, reservation on the termi'ftal date 
will be 10 per cent of /quantities available on that date in aU cat&-
ge)1ies.: I ,.~~ 

(iv) For woollen garments, there. will be reservation in term.s of 
quantities in specif1ed categories. These will be anno1uiced by 
Government. I . 

11. Slow.moV'iftg ttem.s:-
, . 

(1) In Ihle With the practice followed duririg the, eurrent ant, 
year (!!alendar year 1981) Bank Guarantees and deposits as stfpt 
lated in para 14(U) will be dispensed With m the case of the slo, 
moving' items, specially identified! for that purpose by the Textil 
~issloner. For the identified 81ow"movtng items, nomina 

BepOsit, as ptefJciibed oy the Textfle-CoJmrd'iliotier,worod only 
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requlrecL Bestriction reprdlna shipment period wll1 not applJ ta 
respect of Ilow-moving items. 

(n) For idenWlcation of .low moving items, performance durlDa 
the first 4 months of 1981 and performance during 1980 will be taken 
into account. An item could be termed slow-moVing if during the 
period unde:r reference its exports have not exceeded 60 per cent of 
the quota ear-marked for the first period of 1981 or during the enttr. 
year 1880. Government, however, reserves the right to change the 
criteria durtng the course of the quota year if warranted by the 
demand ,trend and pace ,'Of utillsation of quotas. 

12 . .Ilinimum Ezport (lmoor) Pf'ice, : 

There shall be only one floor-price for each category of garmentll. 
No separate ~r-price will be prescribed for ch1ldrens' garments. 
The Textile Comm.iut.oner will prescribed the floor prices. In deter-
miDfDg them, he rwill take into account all relevant factors including 
the fact whether a particular garment items has been identified u a! 
slow-movtng one or nol 

13. Cut off-prices: 

In the case of FCFS Contract Reservation and FCFS Ready-gooda 
(small orders), a choice among offers may have ;to be made in the 
event of applications received for a particular country-category 
exceeding the available quota level. In sUch an eventuality, allot-
ments will be made on the basis of unit price, higher unit price being 
the criterion for allotment, \ 

14. Letter of C'P'edit, earnest m.oney deposita, blink guaranUie an4 
penaUie. : 

(I) The quota allocation for all garments and knitwears cotton, 
woollen and man-made will be made in LIC terms. LICs should be 
o?Wlltlve, valid and irrevocable. In the case of FCFS Contract 
,;,eservation and Central/State Corporations, LICs should be Bub· 
~itted alon~th the applic.ation. In the case of past performance, 
anufacturer-Exporters and Ready-goods quotas, LICs should be 
'oduced at the time of obtaining quota endorsements. 

(ii) Earnest Money Deposits (EMD) covering 10 per cent of the 
j0b value ot the quota applied for, should be furnished in all systems 
o C allocatlons except for identified slow-moving items and non-res· 
trained ncm-sensitive items other than category 641-USA. For th18 
PUl'pOIIe Perfo:rmanee Bond backed by requisite bank guarantee Iball 
be executed tn an SystealS of allotment except Ready .. goods. In the 
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-cue of Ready-goods, EM]) mould be through Bank draft. EM!)_ 
. to be turn1shed alongwith the application for quota allotment in the 
-.ease Of aU systems of allotment except Past Performance. In" 
..case of Past Perfo.rmance quota, an exporter need not furnish EIdl) 
.:tor quantities shipped during the first period i.e. January-April, 
1982. However, Performance Bond with bank guarantees shall be. 
furnished at the stipulated rates for the retained quantity. The hull: 
.date for production of such bank gu.a,rantees is May 31, 1982. . ShiP"' 
menta e1fected after April 30, 1982 but before submission of baDk 
guarantees (which should be before May 31,1982) need not be covered 
,by bank guarantees. I 

(ill) Quota endorsements shall be valid for 21 days, except in the 
·case of Ready-goods, subject to the conditions that validity of an 
endorsements shall expire after 10 days of the concerned quota 
period. In ready-goods all endQl'8eIllents will be valid for only 10 

. days. 

(iv) An elq)Orter, who exports not less than 90 per cent of the 
quota. allotted to him within the whole year under past-performance 
-or in a particular period under other systems Of allotment, will not 
..be liable for payment of penalty. An expo.rler who performs not 
less than 75 per cent but less than 90 per cent will have to pay pr0-
portionate penalty. If the utilisation of quota allocation is lesl than 
"75 per cent, the exporter will be liable for forfeiture of his perfor-
mance bond/earnest money deposit in full. This will be subject to 

"conditions of force majeure, wherever, they arise. 

(v) In case where Ithe utilisation of quota allocation is not less 
than 75 pE"rcent within the validity period, the exporter may. be 
given the option to seek extension for the next allotment period 
within .the quota year. Applications for extension shOUld be med 
within one month of the end of relevant quota period. Jh'such cases, 
the exporter wnt have to execute 8 bond, supported by a Bank 
Gurantee, to the extent of 20 per bent of the f.o.b~ value Of the 
balance quantity. In case of his failure to export fully, the Bond 
and the Bank Guarantee will be liable to be forfeited in full. 

(vi) Persons to whom quotas are allotted but who do not utilise 
them fully would render themsehres liable to disqualification from 

. getting quotas in future without prejudice to any other action that 
may be taken in this behalf. ! I\' ~ 

15. Appeal a.gainst fo'rfeiture Of EMDs: 

For the purpose of giving due consideration to representationa 
made by exporters against levy of penalties for non-utilisation 01. 



alLotted quotas I the following procedure was introduced last year .. 
. ~ same procedure will be continued. during 1982 also. Upon levy 
of a penalty by ,the Apparels Export Promotion Council the exporter 
concerned can appeal against the levy to the Textile Comm1~ioDerJ 
Bombay within 15 days of receipt of the communication conveying 
luch a lvey. The Tex'tile Commissioner shall, upon receipt Of the 
representation l give a ruling as early as possible. If, in any case, the 
exporter is not satisfied with the decision of the Textile Commissioner, 
he may prefe.r an appea1 against the decision within 15 days of 
receipt of the communication conveying the decision. The second 
appeal twill be with the Department of Textiles and will be dealt 
with by an Appellate Committee constituted by Government. 

16. Supervision over quota allotment: 
, 

The Textile Commissioner, Bombay will continue to exercise day 
to day supervision over the matters relating to quota administration. 
~ Quota Coordination Committee with the Textile Commissioner as 
Chairman and with the representatives of the concerned EPCS as 
members will review the operation of the policy once a month. On 
matters where there is difference of opinion, the decision of the 
Textile Commissioner will be flnal. 

17. Clearance by Customs of Products under Quota restraint: 

Shipments will be allowed by the Customs authorities at the ports 
of shipment on the basis of quota endorsement on the original and 
duplicate of the shipping bills for individual consignments issued by 
the Apparels Export Promotion Council o~ any other approprlflte 
agency designated for this purpose. In respect of USA, however, 
before allowing shipments, the customs authorities wou~d also 
verify the visa endorsement on the special customs invoiCe No. 5515 
issued by the Apparels EPc Or any authorised agency designated for 
this pu~e including their representatives. In respect of exports' 
to EEC Member-States, Canada and Finland, alongwith quota en-
dorsement, the Apparels Export Promotion Councilor any other 
body duly authorised in this behalf will iS8Ueexport certificate and 
certiftca~ of categories having individual: category limits. In the 
case of EEC, certifieate of origin in respect of categorises not having 
individual category limits win beJssued for powerloom/knitted 
garments. I .- I --":2 ,...,-~~ ~ 

18. Clearance by Customs, of Handzoom p"'od.ucu: 

In SO far as exports to U.S.A., ~ and~,.QfWov~ px:ments 
made from handloom fabrics falUng under categories other t'J.ulJk 
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categories 7, ~ 26 and 21 in respect of ;EEC and items 2 aIlQ 4 in 
respect of Canada, shipments will be permitted by the Customs on. 
the basis of the certification by the Textile Committee and non-quota 
endorsement by the Apparels Export Promotion C9uncil or other 
authorised bodies concerned. In the case of handloom garments 
falling under categories 336, 340, 341, 347 and 348 for export to USA, 
cartification by the Textiles Committee will be issued on the basis 
of the quota allotment by the Apparels Export Promotion CouncU 
or any other authorised body designated for this purpose. 

19. Procedure for India items:· 

In respect of 'India Items' which are typically Indian traditional 
folklore textile products, shipments will be permitted by the Cus-
toms for exports to USA, EEC and Canada on the basis of appro-
priate certificates issued by the All India Handicrafts Board or the 
Textile Committee. For items specified as 'India Items' non-quota 
endorsement by the Apparels Export Promotion Council or by any 
other duly authorised body will also be required. 
20. Formalities as to Shipping Documents: 

Whenever the consignment is ready for shipment, the exporter 
shall submit the necessary shipping documents (including shipping 
bills in duplicate) and proforma application in duplicate covering 
the details of goods under shipment to the Export Promotion Council 
designated for this purpose or to its up-country port representatives 
alongwith quota certificate, for obtaining quota endorsement and for 
isSUing the necessary export certificate. Thereafter, the documents 
shall be subnrltted to the Customs for completion of the shipping 
bills and other formalities. In the caSe of ready goods, the shipping 
documents including shipping bills will also be submitted to the 
EXport Promotion Council designated for this purpose or its up-
country port representatives for quota endorsement before the 
shipping bills are noted by the Customs at the port of shipMent. In 
all these cases the shippers will be required to inform the Export 
Promotion Council concerned or its up-country port repre6entatives 
from whom the quota endorsement is obtained, the number and the 
date of shipping bills after the same are collected from the CustOmL 

21. The.Ex:pon Certificate/visa is meant for the· buyer and hence 
the same after having obtained from the Council has to be forwarded 
by the Shipper to his buyer aIongwith other connected documents. 

22. Exports will be allowed from any port in India. 
23. Government reserves the right to make amendment to any· 

of the foregoing provisions without giving prior notice. 
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24. The address of the concemed Ezport Promottcm CoUDdl are _ 

·foUows:-

1. The Apparels Export Promotion Council, 
Sahayog Building, 4th Floor, 
58, Nehru Place, New Delhi .. 11OO1B 

2. The Wool and Woollens Export Promotion Council, 
612/714, Ashoka Estate, 24 Barakhamba Road, 
New Delhi-llOOOI. 

Scl/- MANI ·NARAYANSWAMl 
Chisf Controller of Impare." Ezparta 

(Issued from file No. 2/40/81-EI) 

-~Copy forwarded to:-

1. Ministry of Commerce, Deptt. of Text1Ies 
(Attn: Shri N. K. Salbharwal, Director) (5 spare copies) 

2. Ministry of Commerce, Deptt. Of Textiles 
(EP-T&JI) (10 spare copies) 

3. The Textiles Commissioner, Bombay (20 spare copies) 

4. Apparels ExpQrt Promotion Council, Sahayog BuUding, 
4th Floor, 58, Nehru ~, New Delbl-ll0019 
(10 spare copies) I 

5. Wool and Woollens Elq>ort Promotion Council, 8121'714, Aahoka 
.tate, 24 Barakhamba Road, New Delhi-llOOOl. 
(10 spare copies) ! 

6. Gannent Quota Section, O/O'the CCI&E (10 spare copies) 

7. All Collectors of Customs 

8. All others as usual 

SdI-
(R. ARUNACHALAM) 

Controller ciJ Imports and Ezportl 
For Chief Controller of Imports cmd E~ 



APPENDIXm 

(Vide Paragraph 8 of the Report) 

Notes OD Points raised in the representation dated 19 July, 1982. 

SuB: Ezport of Garm.l!nts under OGL. 3-Role of Apptlrel, Ezport 
Promotion Council w-a'"'lri8 Chief Controller of Import' 4M< 
EzportB. 

In tenns of the Export Policy export of garments and knitwears: 
made from cotton, wool, man-made fibres and blends thereof to' 
USA, EEC Member-States, Sweden, Finland and Canada is allowed 
under OGL. 3 in terms of Public Notice No. 61-ETC(PN)/81 dated> 
the 10th August, 1981. One of the exporters has filed a suit in the· 
Court of District Judge, Delhi, challenging that Apparels Export Pro- . 
motion Council is not a competent authority to grant a licence or· 
quota certificate for export of gannents. A few Parliament Ques-
tions have also been put whether the CCr&E has delegated powers· 
of export licensing of garments to Apparels Export· Promotion Coun-
cil, and if so, whether Government had consulted the legal authori-
ties in the matter. Somewhat similar questions are being raised in 
the Consultative Committee of the Parliament attached to the Minis-
try of Commerce. 

2. In terms of the Exports (Control) Order, 1977 (No. 1/77-ETC, 
dated the 24th March, 1977), as amended from time to time, "Licence'" 
fncludes:-

(i) a licensing endorsements made on a Shipping Bill under-
this order; 

(ti) a quota for the export of goods allocated under this Order, 
whether such allocation is made by a licensing authority or 
by any agency authorised by .the licensing authority in this 
behalf. 

Though a 'quota' has been treated as a 'licence' as per the above defi-
nition, a quota certificate itself will not constitute a ~icence'. 

3. In terms of Clause 3 of the Exports (Control) Order, "no per-
IOn shall export any goods of the description specified in Schedule 
I of the Order, except under and in accordance with a licence granted 
by the Central Q()vernment or by an officer specified in Schedule IT." 
The item "Garments" does not fall within the purview of Schedule L 

(If 
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Hence, the licensing authorities mentioned in Schedule II do not have 
any role to play in respect of items which are not covered under 
Schedule I. In terms of Clause 3(3) of the Order, goods specified in 
Schedule II may be exported on fulfihnent of the terms and condi-
tions specified therein. This clause reads as follows "Notwithstand-
ing anything contained in sub-clauses (1) aria (2), goods specified in 
Schedule In may be exported on fulfilment of the tenus and condi-
iiODS specified therein." Schedule III contains items which are allow. 
-ed under Open General Licence. As stated above, export of gar-
ments is allowed under Open General Licence No.8 in terms of 
Public Notice No. 61/81 dated the 10th August, 1981. Thererore, this 
item falls under Schedule III, and in terms of Clause 3 (3), referred 
to above, exports will be allowed directly by the Customs authorities 
as per the conditions laid down in the Public Notice referred to above. 
'Open General Licence' itself constitutes a 'Licence' issued by the 

. Central Government/Chief Controller of Imports and Exports under 
the powers vested in the Act and the Exports (Control) Order. The 
item garments was placed under Schedule III (Open General 
Licence) vide Exports (Control) Order No. E(C)O, 1977/AM(197) 
dated 1-4-1981·· .. ········A licence thus stands granted by the Central 
'Government itself. 

4. In terms of para 9 of the Export Policy, in respect of commodi-
ties which have been placed under Open General Licence for export 
and are exported in accordance with the conditions of the 
relevant Open General Licence, the exporter will not be re-
quired to approach tbe licensing authority for obtaining any export 
permit/licence. Hence, in respect of garments, exporters need not 
go to any licensing authority as the export is covered under O.G.L. 
issued by the Central Government. Thus, the exporters of garments 
can export the goods as soon as they have fulfilled the conditions laid 
down in the Open General Licence. One of the conditions of the 
<>.pen General Licence in respect of export of garments is that the 
designated agencies, namely, Apparels. Export Prohlotion Council, 
Wool and Woollens Export Promotion Council, etc. will allot the quota 
in respect of the commodities concerned, with such conditions as are 
sPecified in the Public Notir.e, referred to above. Just because the 
function of allotment of quota and export certification, nam~li, 
endorsement of the Shipping Bills, has been entrust~d tu these Coun· 
en,s, it does not. ip80 facto, mea~s that they are· the licensing autho-
rities for these items. As .tated· above, 'the 'Licensing Authority'fOr 
~e 'OpenGener~ Licencei is' the' . C~ritral 'Govern~e~t,ect&£; atl~ 
once a ge~eial'permission hasbe~n given f~ ~xport uJ!.d~r 'O.G.L~ 
With such conditions as' have been announced by the OcWen'imerit, 
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the q~estion of any oth~r licensing authority coming into the picture 
for allowing the export, does not arise. There cannot obviously, be 
two licensing' authorities once an item is plact!d under Open General 
Licence. 

5. In this connection, it' is relevant to point out that there are 
many items whose exports are allowed under O.G.L., where differenl 
designated agencies have been brouglif into the pictq.re to allow the 
export as per the conditionS laid down in each case. As soon as the 
condition 1s.id down therein is fulfilled, Customs authorities will 
allow the exPort. These items appear in Schedule In and they are 
as follows:-

Name of the Agency 

1. Live Prop 

1. Meat ofIndian DlJlTa\o, including heart, 
liver. lungs etc., 

3. Foo:i grain sads illcluJing wheat sedj 

4. Potable liquor Indian Made Foreign 
Liquor (IMFL) 

,. BallJtlte with alumina content between 
40 % and SO % with silica COlltcot e:tcce-
ding S% 

''6. Carboniscd lignite Bristles 

1. Cinchona Mixed alkaloids and CiIl· 
chona salts 

::8. Quin4ine Sulphate 

'9. Hard Silk Waste 

10. Window. door and ventilator 3ootions , ' 

J1. Nickel cadmium battery acrap 

ConditioDi under which export could be 
allowed 

On J)roductions or recommendation of tho 
Marine Products Export Development 
Authority. Cochin . 

On production of certificate issued by 
or on behalf of the State Director 
of Veterinary Services of the State 
from which the meet emanates for 
export 

Qutlity Control Certificate from National 
Seeds CorPoration 

On the ba9is of pre-shipment inspection 
or the strength of aleoh'll done by tho 
Agency '. 

On the basis of a certificate from a 
recognised Public Analyst regardlq 
alumina and silica content. 

Aplnst a\oc'1tion made by the Coal 
Controller, Calcutta 

Against cetHic Ite from Directorate of 
of Tamil Nadu/West B !ngal . 

On pro~uction of a 'J"{o .objection 
CertifJcate' 'from the Drugs ControUor 

(India) New Dolhi . 

Certificate from Oovernm:nt Spun Mills 
. at'ChlDoapatoa (Kamataka) 

Again~t the c()ntnch rC'Ii.tered with tho 
J!nginecrlog &port Promotion Council 

On production or a certificate from a 
recognise4 Public Analyst to . the 
et1'cct that 8Cal'J)' Conforms to the spec.1fto. 
oatiOiJl ·glvon lllRler . the itom. -_. -._-_._--------------

From the above examples, it will be observed that so many a~ 
have been designated to deal with items falling under Open General 
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Uoeuee. It doe8 not and cannot mean that theae apncies are licaen.-
fDa Authorities in terms of the Exports (Control) Order. 

e. From the facts stated above, it will be clee.r that no powen: 
have been delegated. by the 'Central Government or the Chief Con-
troller of Imports and Exports to the Apparels Export Promotion. 
Council or to any other Counell to act as a licensing authority on its. 
behalf Export of garments is allowed under Open General Licence 
iIIued by the Central Government/CCI&E on the basis of certain con-
ditions laid down in the Exports (Control) Order and the Public. 
Notice referred to above. Hence the issue of this Public Notice is. 
legally in order and does not violate any of the conditions of Imports. 
&ad Exports (Control) Act, or the Exports (Control) Order. 

7. The other question that has been raised is whether the finelt 
and penalties imposed on exporters by the Apparels Export Promo-
tion Council, should .. be credited to Government. In terms of the 
Public Notice referred to above, certain provisions have been intro-
duced whereby the exporters can be penalised for non-utilisation of 
quota and the bank gu~rantee forfeited on that account. This provi-
sion has been introduced in order that the exporters do not corner 
the quota and fail to achieve the export performance on that basis. 
The amount of the bank guarantee forefeited should naturally go to-
the AEPC as it is an agreement between the exporter and the AEPC. 
in terms of the guidelines laid down by Government. As a matter 
of fact, for operation of the Scheme in terms of the above Public 
Notice the AEPC employs a good member of staff which entails lot 
of expenditure. Th'ey do not get any grant from the Government for 
administration of the quota Scheme. Hence, it is a natural corollary 
that any amount occurring from the forfeiture of the bank guarantee, 
etc. should go to the Council, and not to the Government. At the 
same time, Government have taken precaution to see that any appeal 
against forfeiture of the bank guarantee is examined by Government. 
There is a provision that the Textiles Commissioner, Bombay, will 
hear the 1st Appeal and the 2nd Appeal will be examined by the 
Department of Te~iles and will be dealt with by the Appellate Com-
mittee constituted by the Government. There is thus, ample safe-
fU8rd provided to exporters so that injustice if done by the Council 
in any cm;e, is rectified by the appropriate authority of the Govern-
ment. This does not mean that Government have a right over the 
forfeited am out of the bank ~arantee and the question of crediting 
such amount to· the Consolidated Fund of India does n'Ot arise on 
the ground that Government have a supervisory control over such 
matters. 



APPENDIX IV 

(Vide Paragraph 13 of the Report) 

(i) Moneys collected by Apparels Export PromotiGn Councit by 
way of Seroice Charges and forfeiture of Earnest Money Deposits 
Bank Guarantees 

(-8) Se1'1Jiee Cha:rge3: 

In accordance with its Articles of Association, the AEPC has 
been enrolling exporters as members and has been charging an ad-
mission fee of Rs 2501- at the time of admission to membership of 
the Council {rom exporters and also eharging an Annual Subscrip~ 
tion of Rs. 500/- every year to keep the exporter's membership live 
with the Council. 

In return, the AEPC renders to its members export promotion 
services such as providing trade information and information per~ 
taining to Government Policies, organising Seminars and Work~ 

shops, Trade Delegations, Buyer-SeIler-Meets and participation in 
Trade Fairs and Exhibitions etc. 

The Council also renders services to the exporters in connection 
with Export Entitlement Distribution Policy. These include circu-
lation of Public Notices and their amendments to the Trade; seeking 
suggestions for snitable modification of the Policy and procedures 
and forwarding the same in a consolidated form to the Government; 
circulation and publishing of information regarding availability of 
balances for various countries and categories under various systems; 
proces~ing of applications for entitlements etc. For these services 
also. the Council charges what is known as 'Council Charges' based 
on the criteria\ approved by the Executive Committee of the Coun-
cil from time to time. 

(b) Forfeiture of Earnest Money Deposits (EMDs) lBank Guaran_. 
t~es (BG'B)~ 

The Public Notice which announces the Export E'ntitlement 
Distribution Policy of the Government lays down detailed guide-
lines I to be observed by the AEPC while allocating entitlements. 
One of the gUidelines provides for submission of EMDsIBGs to 
ensure export performance by the exporters. The Policy also pro-

81 



62 

vides for forfeiture 'of EMDslBGs in case the performance of an 
exporter falls short of the entitlement allocated to him. 

The Council has collected the following amounts on account of 
membership subscription and Council Charges: 

Membership Subcription for the year 

C'..ouncil Charges for the year 

1982 1983 1984 

18.16 
6\.97 

(Rs. in lakh) . 

24.34 

78.89 

38.17 

82.20 

The amount of forfeiture of EMDIBG up to the end of Decem-
ber, 1984 was Rs. 3.12 crores. The amount received on account of 
membership subscriptions and Council Charges are credited to the 
respective heads of account with the same names in the booles of 
accounts of the Council and are utilised for meeting the day to day 
administrative expenses of the Council. 

The amount collected by way of forfeitures of EMDslBGs is 
shown separately in the Annual accounts of the Council and is 
kept under a separate accounts under the head of pen-
alties and EMD forfeited'. This 'amount is designed to be utilised 
for the purposes of export promotion activities as approved by the 
Government. 

~e Government has decided that any expenditure from the 
forfeiture amount should be cleared by a committee comprising 
the Joint Secretary (Textiles), a representative of the Finance Divi-
sion and a representative of the Textile Commissioner. Detailed 
guidelines on the projects that could be cleared from this fund are 
being drawn up. 

(ii) Statutory backing and Government control over levU and 
cOllection of Service Charges and forfeiture of Earnest Money De-
posits/Bank Guarantee, by Apparels Export Promotion Council 

The Council Charges collected by the A.E.P.C. are based on tho 
rates approved by the Executive Committee of the Council from 
time to time. These charges are collected for the service rendered 
by the Council to the exporters by way of processing their export 
applications etc. The Government does not extend any grant to the 
A.E.P.C. for this purpose. 

As regards forfeiture of EMDslBGs by A.E.P.C., it cannot be 
construed aspnalty but is merely in the nature of action taken by 
A.E.P.C.. for nonperformance of the contractual obligation on the 
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part of exporters. Under the Export Entitlement Distribution Pol-
icy announced every year, the exporters are required to pay Earn-
est Money Depc.sit Or execute a Bank Guarantee for utilisation of 
the entitlements allotted to them. This has been prescribed with a 
view to ensuring better utilisation of the annual levels of exports 
given by the importing countries. Unless such compulsion is made 
on the exporters. it would result in exporters' 'Cornering such en-
titlements w;i.thout actually ~xporling. This would r~iult in the 
country losing the export earnings. 

I~ovision for forfeiture of EMDslBGs had been made in the 
Public Notice No. 61-ETC(PN)l81 of 10-8-1961. In the WritPeti-
tion-Bohan Exports VS Union of India (CWP 1690 of 1982) the 
High Court of Delhi had upheld this provision and had held that 
the restriction was not only reasonable but in the interest of regu-
lating ftill and proper trade. The Supreme Court also dismissed the 
Special Leave Petition against the High Court judgement in SLP 
.No. 8877 of 1983. 

The rates of EMDslBGs and the conditions under which they 
are to be forfeited have been laid down in the Public Notices issued 
by the Government. In the event the exporters feel aggrieved that 
their EMDs/BGs have not been correctly forfeited, the Public Noti-
ces also contain provisions for lappeal' (which in substance are 
representations to the Textile Commissioner and finally to the 
Government~ against the said forfeiture. The G<>vemment also 
exercises control over the amounts so collected in that A.E.P.C. 
cannot spend the~e amounts as they like but have to do so only with 
the approval of the Government. The Government has also asked 
-the A.E.P.C. to keep these amounts separately for use for expo'rt 
promotion purposes with' Government's approval. 

(iii) Delegation of power to Textile Commissioner to hear ap­
peai/"s against forfeiture of Earnest Money Deposits/Bank Guarantees 

(iv) Consulations held with Min{stry Of Law and Justice on var. 
ious matters 

The Department of Textiles held the following view on the 
delegation of powers to the Textile Commissioner to hear appeals. 

The Textile Commissioner is a nominee of the Government on 
the Executive Committee of the Apparel Export Promotion Coun-
cil. He has been 6ssigned the function of overseeing and supervising 
matters relating to allocation of export entitlements under the Pub-
lic Notices on Export Entitlement DistribuioD Policy. It is in this 
-context that the Textile Commissioner has been designated under 
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the Public Notice as an authority to hear representations from the 
exporters On forfeiture of EMDs/BGs by the AEPC for nonutilisa-
tfonlunder uWisation of allotted export entitlements. Though the 
Public Notices refer to this function as 'appeal' against forfeiture, 
this in fact is neither a statutory nOr quasi-judicial function within 
the purview of the Export (Control) Order, 1977 but is purely an 
administrative arrangement to ensure that the Government's Pol-
icy ~ properly implemented in public interest and that AEPC fun-
ctions in a proper manner. There has been no delegation of any 
powers of lippeal to the Textile Commissioner under the Export 
(CoUtrol) Order, 1977. 

The Department of Textiles have consulted the Department of 
Legal Mairs. The De,.pUtment of Legal Affairs has obtained the 
opinion of the learned Attorney. General in the matter. A copy of 
the said opinion has been seppately forwarded to the Lok Sabba 
Secretariat by that Department. Answer to query (b) in that opin-
ion refers. The learned Counsel has held that if the AEPC is capa-
ble of giving a decision affecting the rights of the Parties (Expor-
ters), the 9uthority empowered to hear appeals from the Council 
must be created by a statute and that the power to hear appeal 
which is a quasi-judicial one cannot be delegated to the Textile Com-
missioner by an executive order. 



APPENDIX V 

(Vide Paragraph 14 of the Report) 

MINISTRY OF LAW AND JUSTlCm 
(DEPARTMENT OF LEGAL AFFAIRS) 

NOTES ON ISSUES 

1. The statutory backing or authority for empowering Apparels 
Expprt Promotion Council a non~statutory body to impose 
conditions and charge fees, levey penalties etc. 

2. According to the Attorney General's Opinion (copy enclc:lsed) 
the power to hear appeals has to be a statutory one and is 
quasi-judicial. How is the Textile Commissioner autho-
rised by law to hear appeals against against decisions by 
Apparels Export Promotion Council, a non-statutory body 
which only enters into a contract' with exporters? 

. These issues were referred to the learned Attorney General for 
India alongwith other relevant issues under considration of the 
Committee on Subordinate Legislation of Lok Sabha inteT-alia in 
the context of the earlier Opinion of the Counsel dated 23rd Novem-
ber, 1983. His latest Opinion is contained in answers to query (a) 
and query (b) of the Opinion. Copy of the Opinion dated 30.11.1985 
in enclosed (Appendix I). 

As re'gards the issue No. 1 above, it would be noticed that the 
Counsel has held that in so far as charging of the fees by the AEPC. 
is concerned, it is a case of the Central Government itself cbarglng 
fees, but authorising the collection to be made by a prescribed non-
statutory body which renders the necessary and appropriate services 
for the purpose of facilitating export. As to the power of the Coun-
cil to levy penalties, the Counsel's view is that the said power cannot 
be delegated to the Council by imposition of an executive order and 
such delegation must clearly be provided for in the Act or in the 
Order framed under the Act. 

As regards the issue No.2, the learned Counsel is of the view 
that if the AEPC is capable of giving a decision affecting the rights 
,of parties (exporters), it should be an authority invested with power 
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apprropriate to such an exercise under the ActlOrder and that the 
authority empowered to hear appeals from the Council must be 
created by a statute. 

Advice tendered by the learned Counsel on the other issues as 
. contained in queries (c), (d) and (e), wh~h are as follows, may also 
be perused: 

Query (c) 

Whether in -fact there has been an unauthorised alteration, or 
enlargement of the definitions of the terms "Chief Con-
troller" as given in section 2 of the Imports and Exports. 
(Control) Act1 1947 under clause -2 of the Exports (Control) 
Order, 1977? 

Query (d)' 

Whether the certification of quota entitlement by the AEPC 
by virtue of the conditions laid down in Schedule III to 
the Control Order would tantamount to unauthorised sub-
delegation 'Of power to a non-stautory body? and 

Query (e) 

Generally. 

In particular, the following conclusions of the Counsel may be 
mentioned: 

(i) If the Act confers powers only on the Chief Controller and 
by enlarged definition, those powers are conferred also on 
the Deputy Chief Controller, the rule will be Ulltra vires. 
But if such consequences do not flow, the rule can modify 
or alter the deflnition of 'Chi'ef Controller' in the Rules by 
defining that word so as to include also 'Deputy Chief 
Controller'. [Query (c)] 

(ii) The certification of quota entitlement by the AEPC by 
virtue of the conditions laid down in Schedule III to the 
Control prder would not amount to unauthorised sub-
delegation of power. It is well settled that the licensing 
authority not only grants a licence but perfonns such ac-
tions as are necessary to effectuate the licence [Query 
(d)] 

(ill) It is a,dvisable to confer all SUch powers as have been 
Conferred on AEPC by making it a statutory authority 
with proper guidelines in the Act and with effective con ... 
trol [Query (e)] 
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,3. List of all bodies like Apparels Export Promotion Council with 

whom exporters were to register their nam~s,though they are 
not licensing authorities to control export activities. 

List of all registering authoripes like Apparels Export Promotion 
Councn, with whom exporters were to register their names though 
they are not licensing authorities to control export activities as as-
certained from the Ministry of Commerce may be found at Appendix 
X·Annexure I (pages 145-146 photo copies enclose)'" of the Hand 
Book on Import-Export Procedures (1982-83). For the period 1985-86, 
the list of registering authorities may be found at Appendix XIV-A 
(pa'ges 246-247-photo copies enclosed)'" of the Hand Book of Imports 
and Export Procedures (1985-86). 

4. Considered views on the amount collected by Apparels Export 
Promotion Council from the exporters not being subject to 
Comptroller and Auditor General's audit and where public 
funds are involved whether the control of the representatives 
of the people ought to be there. 

Attention is invited to the Note submitted by the Ministry of 
Commerce to the Lok Sabha Secretariat on the subject "Note on the 
money collected by the AEPC by way of service charges and fore-
feitures". In particular, attention may be invited to the following 
statements in that Note:-

uThe amount received on account of membership subscriptions 
and Council Charges are credited to the respective heads 
of account with the same names in the books of accounts 
of the' Council and are utilised for meeting the day to day 
administrative expenses of the Council. 

The amount collected by way of forefeitures of EMDs/BGs is 
shown separ~tely in the Annual accounts of the Council 
and is kept under a separate account under the head of 
'penalties and EMD fwfeited'. This amount is designed 
to be utilised for the purposes of export promotion activi-
ties as approved by the Government, 

The Government has decided that any expenditure from the 
forefeiture amount should be cleared by a committee com-
prising the Joint Secretary (Textiles), a representative of 
the Finance Division. and a ;reDresentative of the Textile 
Commissioner. Detailed ~idelines on the projects that 
could be cleared from this fund are being drawn up." 

" -_."_ ... __ .- ." - --------------_ ... - '--, 
-Not reproduced 
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It may also be. relevan.t to point out to t~ S~omept in tile Note 

of th,e. Minia.try of C()IIllJl.eJ'CtI' to the ~ "The G<>ver.nment also 
exercises control over the amounts so collected in that A,~.P.C. cannot 
spend ,these amounts as they like but haVe to do so only with the 
apPl'oval of the Government. The Govem.ment has also asked the 
AE.P.c. to keep these amounts separately if»' USe for export pro-
motion purposes with Government's approval." 

The Apparels Export Promotion Council is a company licensed 
under Section 25t Of the Companies Act, 1956 and the audit of its 
account does not fall within the purview of Comptroller and Auditor 
General under the Comptroller and Auditor General (Duties, Powers 
and Conditions of Service) Act, 1971. The accounts of the Council 
are audited by the auditors appointed in accordance with the pro-
visions of the Companies Act. Govermnental control over the funds 
of the Council, as existing on date, has been explained by the 
Ministry of Commerce in their Note submitted to the Lok Sabha 
Secretariat. 

It may be added that in so far as grants given by the Central 
Government to the AEPC are concerned, under Section 15 (1) of the 
Comptroller and Auditors General (Duties, Powers and Conditions of 
Service) Act, 1971, the Comptroller and Auditor General has to 
scrutinise the procedures by which the sanctioning authority satisfies 
itself as to the fulfilment of the conditions subject to which grants 
or loans are given and for that purpose has the access after giving 
reasonable previous notice to the books and accounts of the AEPC. 
The aspect of control by the representatives of the people or in other 
words Parliament is linked up with the suggestion of the learned 
Attorney General against query (e) extracted at page 3 ante. 

5. Whether the procedure has since been streamJined for vetting 
of public n()tices in regurd to imports/exports. 

As per information received from Ministry of Commerce, public 
notices are issued to infonn the public of the decisions taken by the 
Govern·ment to regulate export and import trades as per the laws in 
force. These public notices are administrative in character and not 
in the nature of statutory rules or o.rders. These are published in 
the Gazette of India for en~bling the interested sections Of the public 
to become aware of the pronouncements of the Government policies 
and detailB and like procedural and administrative matters. If and 
when the Administrative Ministry entertains any doubt on any legal 
IssUes arising out of the p,r0p9sed notice, the mlltt~ is referred to 
the Ministry of Law and Justice for legal opinion which is tendered 
after due examination thereof. 



APPENDIX· VI 

(Vide Paragraph 1. of the Report) 

OPINION DATED 30 NOVEMBER, 1986 OF THE 
ATTORNEY GENERAL FOR INDIA 

A Statement of Case for my opinion has been prepared by Shri 
P. S. Kaicker. Consultant to the Ministry of Law. dated 31st 
October, 1985. In the Statement of Case, the factual background 
and the various queries have been formulated. I have gone through 
the Statement of Case and the accompanying annexures. My opinion 
in rgard to the various queries..is as follows:-

Query (a) 

Whether the Apparel Export Promotion Council (AEPC) a 
non-statutory body can legally impose conditions, charge fees, 
levy penalties etc., in pursuance of the scheme laid down by 
the Central Government? 

Answer: 

The question has two parts-(1) as. to whether the Council being 
a non-statutory body can legally impose conditions and charge fees 
(2) whether it can impose penalties. Section 4A of the Imports and 
Exports (Contrul) Act. 1947 enacts that the Central Government 
may levy a f~e. It would be open to the Central Government to fix 
a fee by itself and authorise the collection thereof by such prescribed 
authority which has been validly constituted for the purpose of 
performing services for which the fee would constitute a valid quid 
P7'O quo. The fee is being imposed by the Government and not by· 
the AEPC. Hence there is no question of the AEPC charging a fee. 
In considering the pith and substance of the matter and also the 
setting of the Act and the Order framed thereunder, it is a case of 
the Central Government itself charging the fee but authorising the 
collection to be made by a prescribed non-statutory body which 
renders the tJece~sary and appropriate services for the purpnse of 
facilitating export. The second part of the question j::; whether the 
Council can levy penalties in pursuance of the ~cheme laid down by 
the Central Government. The. power to levy penalty or damages 
must always be traceable. to a valid power conferred by law. The 
power to levy penalty or damages cannot be delegated to the Council 
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by imposition of an executive order. Such delegat~on muatclearly 
be provided for in the Act or in the order framed under the Act. 
A power to ascertain the quantum of damages or to levy penalty is 
a power which must necessarily derive itself from a provision legis-
lative in character, namely, an a Act or an Order. 

Query (b) 

Whether the Textile Commissioner is authorised in law t~ 
hear appeals/representations against decildons by AEPC 
which only enters into a contract with the expoI1ers? 

Answer: 

1n the present Statement of Case, I find tpat the role of the AEPC-
has been delineated in paragraph 17. Clause 3, sub-clause (iii) of the 
Exports (Control) Order, 1977 provides that goods which are sped·-
tied in Schedule III may be exported on fulfilment of the terms and 
conditions specified .therein. It has been argued in the Statement of 
Case that an endorsement on the shipping bills by the AEPC or 
quota certification by them in confQtmity with the detailed guide-
lines issued from time to time by the Government cannot be treated 
as either a licensing endorsement on a shipping bill under the Order-
or a quota allocation by the licencing authority or by any agency 
authorised by the licensing authority in that behalf. It is further 
argued that OGL-:i (which relates to the present case) stands auto-
matically p;ranted by the very terms of sub-clause (3) of Clause 3" 
of the Order. 

Notwithstanding what has been argued in the Statement of 
Case if the AEPC is capable of giving a decision affecting the rights 
of parties (exporters), it is necessary that it should be an authority 
invested with power appropriate to such an exercise under the Act/ 
Order. It i~ further necessary that an authority which is empowered 
to hear appeals from the Council must be created by a statute. A 
right of appeal from an order obviously affecting the parties' rights 
must be ('reated by a statute. The power to hear appeal cannot be 
delegated to the Textile Commissioner by an executive order. A 
quasi judicial power cannot be delegated. 

Query (c) 

Whether in fact there has been an unauthorised alteration, or 
enlargement of the definitions of the terms "Chief Control-· 
ler" and "Deputy Chief" Controller" as given in Section 2 of' 
the Imports and Exports (Control) Act, 1947 under clause %'" 
of the Exports (Control) Order, 19'77? 
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Answer: 

It has been argued in the Statement of Case that the expressioll& 
"Chief Controllet" and "Deputy Chief Controller" used in the Act 
bear a different connotation in. comparison to the experessions occur-
ing in the order. It ~as been further pointed out that there docs not 
appey to be ally conflict between the definitions of the terms given-
in the Act or uncler the Order. I am of the view that an order issued 
by the Central Government, namely Export (Control) Order 1977 
is in exercise of the power~ conferred by the Government by section-
3 of the Import and Export. (Control) Order 1947. Such a power has 
to be flxercised in conftrmity with the Act and cannot contravene 
or conflict with the provisions of the Act, Section2(c) of the Act 
defines the 'Chief Controller' as the Chief Controller of Impor~s and 
Exports. Clause 2 (b) of the Order by an inclusive definition defines 
"Chief Controller of Imports and Exports" including Additional 
Chief Controller of Imports and Exports, Export Comml$sioner in 
the office of the Chief Controller of Imports and Exports, a Joint 
Chief Controller (If Imports and Exports, a Deputy Chief Controller 
of Imports and Exports, Assistant Chief Controller of Imports and 
Exports and Controller of imports and Exp6rts. Section 2 (f) of the 
Act defines 'Deputy Chief Controller' as Deputy Chief Controller of 
Imports a;nd Exports. I am of the view that a subordinate legislative 
authority cannot enlarge the definition. A definition in an Act can 
be enlarged or amended by an amendment of the Act alon. The 
statute may confer powers upon authorities mentioned and defined 
under the Act. If the contours of such an authority are enlarged or 
varied by a mbordinate legislation making authority. it would inter-
fere with the substantive definitions contained in the Act. A defini-
tion in the Act can only be nltered Or enlarged by an amendment or 
the Act and not be recourse to an order framed under the Act. I 
find no reason to depart from my opinion on this issue dated 24th 
November, 1983. 

In the -brief for Opinion, it is pointed out that it is permissible 
to define the sa.rne terms differently for the purposes of the Act 
and the Subordinate Legislation respectively. It is mentioned that "it 
would appear to be legally permissible to define the same terms diffe-
rently in 'the Act and the Subordinate Legislation fOr the purposes 
of the Act and the Subordinate Le~islation respectively", Reliance 
has been placed under section 20 of tre General Reliance has been 
placed- under section 2':> of the General Clauses Act for this purpose. 
This point made in the brief requires to be answered in some detail. 
Section 20 or the General Clauses Act does not say that the same 
terms can be deflned differently in the Act and the Rules· Tt only 
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· says that expressions used in notifications, orders. scheme, etc; made 
under an Act or Regulation shall have the same respective meaning 
as in the Act or Ragulation conferring the power unless thert is 

· ariything repugnant ill the subject or context. Words may be defined 
in a statute or rules or may not be defined in the statute or rules. 
In both situations words have to be interpreted by the sense of the 
prOvisions where they occur, They have to be given contextual 

· meaning. For purposes of facility and convenience, it has been a 
legislative practice that certain words occurring in the statutes are 
defin¢ in a !o-ection which is ususally titled as "definitions", But 
even where a word is defined in the Act that word wherever it 

. occurs in the Act need not ne<:essarily bear the meaning given in 
the definition section, That is why it is familiar legislative practice 
that the definitions" section usually say "unless there is anything 
repugnant in the subject or context", Therefore, even where the 
words are defined in the Act depending upon the context, it, ma}' 
bear a meaning different from the meaning given to it in the "defini-
tions" section. In fact, the same word may mean different things 
in different enactments and even in the same Act different mealling 
in different <:ontexts. It is this principle which is extended by s~ctjon 
20 of the General Clauses Act to words used in rules, notifications, 
etc .. which are made pursuant to powers conferred by an Act or 
Regulation. S:.lppose, the same word is used in different SenSP3 in 
the same Act, ('an it be contemplated that there could be a defini-
tion in the Act which will say that such and such a word shall have 
such and sueh a meaning in one section and such and such a mean-
ing in another section. This is too artificial. Therefore, when words 
are defined ir.. the Act that gives some guidance as to the meanjng of 
that word in the various sections of the Act which meaning may no 
doubt be rendered, modified or altered in certain contexts. Simi-
larly. in the subordinate legislation also in certain context the same 
'''"ord may carry a different meaning than what the definition in the 
Act is. But:m this ground, it cannot be argued that we can have 
a set of words defined one way in the Act and in another sway in 
the Rules. 

Such a practice will create confusion in interpretation in the Act 
and the Rules. Further. it may also cause other difficulties of the 
definition in the rule being ultra vires. To give an example, suppos-
ing an Act confers a power in an authority who is for the purposes 
o~ that Act called "Director", suppose the Act also constitutes an 
authority who i~ called "Deputy Director", but who is not vested 
with the powers vested in the Director, if the rules define the Direc-
tor as incll1dlng a Deputy Director and if he exercises the p!:.wen 



of the Director, those powers so exercised will be clearly u.ltra vires. 
Therefore, when I ofter my opinion that the rules cannot define 
certain words differently from the Aet, it should be lolnderstood that 
for a particular context, the rules can say that the word defined in 
the Act will have an extended meaning or a different meaning. But 
the rules cannot in the guise of a definition enlarge the scope of the 
Act or eonflict with the scope of the Act. I will also make one com-
ment on the illustrations given in the Note as to certain words being 
defined differently in the Act and differently in the Rules. tn the 
first illustration given the word 'owner' means two categories of 
persl)ns under thc: Act. The rule says it will also include another 
cateGory of pel'~on, namely, the master of a vessel. Here it is not 
defined differently from the Act. Rules add one more category of 
person as an t;wner, namely, the mater of the vessel. In situations· 
where the Act confers certain duties on the two categories of pers00s 
defined as 'owner' to the extent that rights and obligations thrown on 
the master under the rules do not conflict with any provisions in the 
Act, this definition will certainly hold the field. But notwithstanding 
the definition owner being restricted to two categories in the s'?Ction 
in a particular context it can be interpreted even in the Act to mean 
the master of a vessel that meaning can be given notwithstanding its 
non-inclusi'On tn the definitions section. 

As regards thf' word 'manufacturer' used n the Central Fxcise 
Act and Rules, there is absolutely no conflict or even variation. The 
definition in section 2(£) is an inclusive definition. Whenever the 
definition is an inclusive definition in the Act, there is no 
question . of any definition in the Rules conflicting with 
the Act as the definition in the Act being inclusive defi-
nition is not exhaustive of the categories mentioned in the definition. 
In the illustration given as item 3, namely, 'successor State' defined 
in the Punjab Reorganisatil)n Act, I see no conflict \l!Jith Secti'On 2 
which defines the word opens by saying "unless the context other~ 
wise requires". The definition of 'successor' State in section 2(m) 
includes also the transferred territory. Transferred territory is 
defined in section 2(m) as the territory whiCh on the appointed day is 
transferred from the existing State of Punjab to the Union Territcry 
of Himachal Pr~desh. Therefore, even under the Act. Wmachal 
Pradesh Is also one of the successor State. There is no conflict bet-
ween the Act and the Rules. 

My answer to the query that definition in rules cannot conftict 
with the Act should therefoI:e be understood in its earrectsense. It 
the deftftition in the Rule which is difterent from the deflniUonin, 
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-the Act has the effect of making some provision in the Rule in its 
substance confiic.ting with the Act, the rule will be ultra vires. But 
if the different or extended definition in the' Rules does not conflict 
with the substantive provision of the Act, it will be intravires and 
can be made. However, it woyld be a sound principle of legislative 
-draftsmanship to maintain the same meaning to the same words both 
in the Act and the Rules and Notifications whenever resort is made 
to define those words in the rules when those words are already defin-
ed in the Act. However, whether the words are defined or not, the 
same words can contextually bear even a different meaning from 
the meaning 'given to that word in the Act and or in the Rules. 

On my above view, if the Act confers powers only on the Chier 
Controller and by enlarged definition those powers are concerred 
also on the Deputy Chief Controller .. the rule will be ultra vires. 
But if such consequences do not flow the rule can modify or alter 
the definition of 'Chief Controller' in the Rules by defining that word 
so as to include also 'Deputy Chief Controller'. 

Query (d) 

Whether the certification of quota entitlement by the AEPC 
by "htuc of the conditions laid down in Schedule In to the 
COfltrol Order would tantamount to unauthorised sub-delega-
tion of power to a non-statutory body? 

Answer : 

The elCpresslon ' licence' has been defined in clause 2 sub-clause 
(d) (ii) of the Export (Control) Order 1977. Licence includes a 
licensing endorsement made on a shipping Bill under the ord~r and 
a quota for the export of goods allocated under the order (whether 
such allocation is made by a licensing authority or by any agency 
authorised by the licensing authority in this behalf). Clause 3 of the 
Order imposes certain restrictions on export of goods. Sub-clause (1) 
provides that no person shall export any goods of the desCTiption 
specified in Schedule I, except under and in accordance with a 
licence granted by the Central Government or by an officer specifi-
ed in Schedule 11. Sub-clause (2) of the Order provides that no per~ 
son shall E')..:port to Pakistan any goods except under and in a :'cor· 

·dance with a licence granted by the Central Government or by an 
officer ~pcdficd in Schedule II. 

This 1s a clear instance where a statutory provision confers a 
power upon the Government to specify an officer to grant a liconce. 
'Sub-clause (iii) however contains a non-obstente clause. It provi.clal 
that notwithstanding anytbiftg contained in sub-tlause (1) and (2) 
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'goods specified in Schedule III may be exported on fulfilment of the 
terms ~d conditions specifted therein. Clause 2(d) defines a licence 
under the Order. The word 'licence' under Clause 3 of the Order 
has to be interpreted as defined in clause 2(d), namely, a flUota for 
export of goods allocated under the order whether such allocation 
was made by a licensing authority or by any agency authorised by 
the licensing authority in that behalf. I am of the view that clause 
2(d) of the order and clause 3 of the order can be interpreted har-
moniously. 

The certification of quota entitlement by the AEPC by virtue of 
condition laid down in Schedule 3 is clearly traceable to clause 3 sub-
clause (iii) itself. O!l a consideration of th~ various provisions and 
functions of the AEPC as detailed in the Statement of Case, it cannot 
be said categorically that AEPC peforms no licensing fundions. It is 
true that the AEPC by itself does not grant a licence. But the endor-
sement on shipping Bill by AEPC or quota certification in conformity 
'With guidelines issued from time to time by the Government will be 
·construed as 'licence' for the purposes of clause 2(d) of the Order. 
However, 1 am of the view that it is open under clause 2(d) (ii) that 
a quota for export of goods may be allocated either by a licensing 
authority or by an agency authorised by the'licensing authority. In 
·view of the above, I would answer the above said query in the nega-
tive. The certification of quota entitlement by the AEPC by virtue 
of the conditions laid down in Schedule IIll to the Control Order 
would not amount. to unauthorised sub-delegation of power. It is 
well settled that the licensing authority not only grants a licence but 
'performs such t".ctions as are necessary to effectuate the licence. 

Query (e) 

Generally. 

Answer:-

Considering the powers and duties conferred on the AEPC, I find 
it difficult to appreciate why they should be -so conferred on a non-
statutory authority. In such situations, it is always .. advisable to 
confer such powers and duties on statutory authorities with effective 
control and guidelines under the Act. 

1 have already answer~d in the negative query (d) posing the 
·question as to whether the certification of quota and entitlement by 
the AEPC by "irtue of conditions laid down in Schedule III to the 
Control Order, would tantamount to a sub-delegation of power to 

:8 non-statutory body. However, a challenge under Article 14 of the 
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Constitution cannot be ruled out. It has also become difficult to ofter 
a definite opjnion on matters which are Ukely to be challenged under 
Article. 14 in the present state of law. Article 14 now comprehends 
an attack not only based on classification. An Act, Rule or Notifica-
tion or ev.en an ExeC)1tive Order can now be challenged under 
Article 14 on the ground that it does not satisfy the requirement of 
"just, fair and right". It has, therefore, become a little indefinite 
depending upon how the particular judge hearing the matter consi-
ders the power granted or the action taken. I would suggeit that it 
is advisable to confer all such powers as have been conferred on 
AEP.c by making it a statutory authority with proper guidelines in 
the Act and with effective control 



APPENDIX VII 

(Vide Paragraph 18 of the Report) 

, Replies ,to questionaire for· evlidence of Representatives of Ministry 
of Commerce/tTerC~le on· 6 March, 1985 

1. Whether Government have carefully .considered the various 
pqints as raised by the learned Attorney General for India in 
his opinions dated 30th November, 1985: If so, what remedial 

measures have been taken or proposed to be taken by the Gov-
ernment in that behalf? 

Points (a), (b) and. (d) of Attorney General's Opinion are 
agreed to. On Point (c) the. Government propose to take. up with 
Ministry of Law for further consideration. Point (e) is only a sug-
gestion by. the Attorney General with which Government is not in 
agreement. 

2. Wbat action the Ministry of Commerce have taken to lay on 
the Table of the HOtlSe the various Import and Export Control 
Orders which are essentially in the nature of subordiftate legis-
lation? Whether necessary provisions providing for laying of 
such orders before Par1iament have since • been incorporated 
in the Act viz., the Imports and Exports (Control) Act, 1947. 

The Imports (Control) Order, 1955 and Exports (Control) 
Order, 1977, and periodical amendments· thereto are pieces of Sub-
ordinafe LegiSlation. The said Orders and amendments thereto are in 
exercise of the powers. conferred b~.; Section 3 of Imports and Ex-
ports (Conttol) Act, 1947. In terms of the said Act, these Orders 
are. not required to be laid on the Table of the House. There is no 
proposal to amen"" the Act, in this regard. . . 

3. That Act empowers the Central Government to make provi:-
sions for controlling the import· and export trade and to make· 
,rules for carrying out the provisi~ns of the Act. How far the 
import and export trade of the country is being regulated 
through the rules framed under the Act? 

Only one Rule has been frameii .and notified in terms of Sec-
tion 8 of the lmports,~and Exports (Contr~l) Act, 1947, namely 

17 
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8.0. No. 149-E dated 7th Marcp, 1980, published in the Gazette 
of India Extraordinary in Part II ,Sub-Section (ii) 'Of the same 
date. The said 'Rule was laid on the Table of theLok Sabha on 13th 
June, 1980 and the Rajya Sabha on 10th June, 1980. 

4. What action Government have taken to place the various Pub-
lic Notices regul,ating import and export trade on the Statutory 
footing? . 

Public Notices issued from time to time are not statQtory Order~ 
and are therefore not termed as Subordinate Legislation under the 
Act. Public Notic~s are issued as administratiVe instructions and, 
p'ublished in the Gazette of India Extraordinary for information of 
the general public. 

5. What are precisely the powers conferred on the Central Gov-
ernment under the enabling Act authorising them to issue Pub-
lic Notices to control the import and export trade? 

The Public Notices are not pieces of Subordinate Legislation 
and are in the n'atuTe of' executive or administrative instructions. 

_ They are issued in the exercise of the executive powers of the Union 
Govemment. . 

6. What are the rules framed by the Government in exercise of 
the powers conferred by Section 8 of the Imports and Exports 
(Control) Act, 1947? 

Plea~ refer to the Amwer against Question No.3. 

7. Whether Government exercise any statutory control over the 
functioning of the Apparels Export Promotion Council? What 
remedy is 'left with the Government is case the Council refuses 
to act in accordance with Government directives? 

AEPC is a Company Registered under Section f5 of Companies 
Act, 1956. The Government exercises control thrOUgh four official 
nominees of Government in the ExeCutive Committee of AEPC. 
The Chief Executive of the AEPC is appointed by the Government. 
Textiles Commissioner supervises the day-to-day administration of 
export entitlement of AEPC .. · 

8. What is the extenf of control e"ercised by the Government in 
disbursement of the earnings of the hpparels Export Promot,ion 
COUncil? How do Government ensure that the funds are utilised 
for the intendeCiPUrpo8e1'lof export and import activities? 

, r 
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Government has 8£ked, AEPC to amend 'their Articlei of 1\.880-
cia~on glviDi certain pOwers· to Government inclUdUJ& tho power to 
give' direcuveS to them. This amendment has to be passediatbc 
next Annual GenercU meeting of AEPC. As stated in reply to Q. 7, 
Gov~rnment nominees are in the AEPC's Exeeuti\l'e CommIttee and the 
Chief Executive is a Government nominee. 

9. Whether theCKponors often sutler huge losses by way of for-
feiture of their bank guarantees intbeir deals with the Ap-
paltels Export Promotion Council? What remedial measures 
G.)vernment have proposed to mitigate the plight of exporters 
on this account? 

I Thcl quota policy proscribes only around 5·15 per cent of FOB 
value of the quota as Bank Guarantee which is notcoRiidercd ex-
cessive. If an exportcc exports 90 per cent of the total entitlements 
allotted there is no forfeiture. No forfeiture is ,made if the expor-
ter proves force majure like strike, fire etc. There are also safe-
g'uards by way of appeals to the Textiles Commissioner and Govern-
men't. 

10 .. Whether Government have thought of ways and means to chan-
naHse the huge moneys collected by the Apparels Export Pro-
motion Council under Governmental umbrella, to the national 
e,,·::hequer'!. What are the considered views of the Ministry in 
thiS regard? 

The amount of forfeiture and interest thereon are kept by AEPC 
separately and could be spent only with Government's prior appro-
val for export promoti.on measures. . . . . 
11. Whether . the Import and Export Policy announced by Govern-

ment from time to time is under the Imports and Exports (Con-
trol). Act and the legislation framed ig. pursuance of the po-. 
wers delegated thereunder? What are the provisions under the 
Act? How the policy is actually implemented bringing the ~ari­
mrs measw:es within the ambit of the provisions' as laid down 
in the enabling Act? 

As stated earlier, Central Government derive powers under 
Section 3 of the Act to prohibit, restrict or otherwise control Imports 
and Export<;. Cent(al Government has al<;o P()W"1"S to make Rul~ 
for carrying out provisions of the Act in terms of Section 8 thereof. 
The orders iSC;11ed undr tmoorts (Control) Order, t 955 and 1=1'00* 
(Contl'ol) Order" '1977 a~ two pteces of Subordinate Legislation 
tht't>ugh which the Import and Export '·of the country i~ regulated. 
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However, the Imports and Export Policy is by wayot executive and 
aQrninistrativ'e ~structions and' docs not have formal statutqry 
backing. 

12. What is the coDsidered opinion of the Ministry with regard to 
entrusting the functions of the Apparels ExPOrt Promotion 
,Council to a statutory body or otherwise with a view to pro-
vide adequate public control and participation and to credit 
the huge moneys to public exchequer which are presently being 
appropriated by the said AEPC? . 

Apparel Export Promotion Council is not the only Council 
exercising such functions. Taking into account the correctives under 
consideration for amending the Export (Control) Order, 1977 the 
Government is of the view that making AEPC a statutory body 
would lead to certain rigidities in its operation which may not be 
conducive to its efficient functioning. 

13. Clause 4 of the Exports (Control) Order, 1977, confers disc-
retion on the licensing authority to prescribe conditions of li-
cence. Whether any guidelines have been laid down to obviate 
probable misuse of the given discretionary powers? 

The condition for grant of licence is given in Schedule I to the 
Exports (ContrOl) Order, 1977, itself (Part 'N List of items export 
of which is not normally allowed; Part 'B' List of items permitted 
for export subject to be co~ditions such as within a limited ceiling, 
on Merits, OGL-3 etc.). Necessity for issUe of guidelines does not 
arise as unless the conditions given against each item under tbe 
Schedule I are fulfilled no licence can be issued. Power~ to grant 
licence in relaxation of the policy lies only with Govt.1Ca&E. 

14. ClauSe 5 of the Order empowers the Iitensing authority to re-
fuse to grant a licence under certain circumstances enumera-
ted therein. Whether the usual 'precautions like recording 'Of 
reasons in writing for refusal. oonveying the reasons to the con-
-cerned party. providing an opportunity of being heard before 
such refusal, and for preferring appeal by the aggrieved party. 
are taken in the matter? Whether necessary provisions exist in 
tbe Order in- this behalf? If so, which are these provisions? 

The grounds' for refusing a licence are . usually recorded: Fur-
ther, in terms of para 147 Qf the Hand Book of Impor't and Export 
Procedure 1985-88. if an exporter is not satisfied wlih the deci,sfon 
of the l1c~nsing autJiorityfappellate authority, the expo:rters can file 
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.an appeal/review application against such l;iecision in: accordance 
with the ,procedures laid down therein. 

15. The Provisions as contained in Clause 10 of the Exports (Cont-
rol) Order proviruog for publicity of the names and other par-
ticulars of persons fo~nd g~lty of acts under Clause 7 or 8 
seem to .be of substantive nature. Such provisi9OS should essen-
,ti~ly fiow from the parent Act rather than being provided 
through the instrument of subordinate, legislation. Please state 
the authority in the parent Act empowering the Government 
to make such provisions in the Exports (Control) Order. 

, 
The Imports and Exports (Control) Act gives vide powers of 

punishment and imposition of penalties. Although the. power of giv-
ing t>ublicity is not explicit in the Act, it is implied in the Act and 
therefore there ls no inconsistency between the Act and the Orders 
issued thereunder in this ·regard.· 

16. The phrase 'any other officer' authorised: in. this behalf' appear-
ing in Clause 11 of the Order does not indicate precisely the 
minimum rank of the officer who can be So authorised for pur-

'}X>se of cancellation of licence. Whether Government have any 
objection to specify the' minimum rank of the officer who can 
be authorised '-for purpose of this Clause? 

The List of Officers who are competent to grant a licence has 
been specified in Schedule IT of the Exports (Control) Order, 1977. 
'The Officers who are competent to 'grant the licence are also compet-
ent to cancel the licence for the same reasons as Rlentioried 'in 
Clause II. A~ such 'there is no need to specify the minimum rank of 
Officers who are competent to cancel a Jicence. • 
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APPENDIX VIll 

(See Parag1'<J.ph35 of the Report), 

Ml)l/:lSTRY OF COMMERCE &, SUPPLY 
. (Department of Commerce) 

New Delhi, the 31st January, 1985 

ORDER 
EXPORT TRADE CONTROL ~> 

S.O. 70(E) INo.E(C)O, 1977IAM(296).-In exercise of the 
powers 'conferred by section 3 of 'the Imports and Exports (Control) 
Act, 1947, (18 of 1947), the Centra} Government hereby makes, 
the following Order further to amend, the Exports (Control) Order, 
1977, namely:-:- ' • . 

1. This Order may be called the Exports (Control) First 
Amendment Order, 1985. 

2. In the Exports (ContrQl) Order, 1971' in Schedule I, in 
Part. 'B' after serial' number 20 D and' the' entry relating 
thereto, the following serial number; letters and items 

"shall be inserted namely:'-

, t, 

"20E - Jowar 
20F-Ragf' 

[File No. 40(47) 1M-Ell] 

P. C. JAIN, Chief Controller of'ImpqrtB at E'xports:. 
! 

8'l' 
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MINUTES OF THE FIFTY -NINTH SITI1NG, OF THE 
COMMITTEE ON 'SUBORDINATE LEGISLATION 

(SEVENTH LOK SABHA) (1982-83) 

: The Committee nfet on Saturday, 27 November, 1982 from 11.30 
to 13.30 hours. 

PRESENT 

Shri Mool Chand Daga-Chairman 

ME:M:BI:Rs 

2. Shri Mohammad Asrar Ahmad 
3. Shri Xavier Araka! 
4. Shri N. E. Horo 
5. Shri Ashfaq Husain 
6. Shri C. D. Patel 
7. Shri Chandrabhan Athare Patil 
8. Shri M. Ramanna Rai 
9. Shri T. Damodar Rleddy 

10. Shri Ebrahim Sulaiman Sait 
11. Shri M. $. K. Sathiyendran 
12. Shri R. S. Sparrow 

REPltEsENTATIVES' OF THE MINIsTRY OF COMMERCE 
1. Shri A. K. Dutt, Secretary (Textiles). 
2. Shri A. K. Mukherjee, Joint Secretary. 
3. Shri Takhat Ram, Jomt, Chief Controller of Imports and 

, Exports. 
4. Shri M. E. Thomas, Joint Chief Controller of Imports and 

Exports. ' 
5. Shri M. P. Singh, Legal Adviser. 

SECRETARIAT 

Shri S. D. Kaura-Chi.eIf Legislati~e Committee Officer. 

2. At the outset, the Chairman read out Direction 58 of the Di-
rections by the Speaker, to the witnesses. 
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~, When asked whether the Exports (Control) Order, 1977 was . 

. laid on the Table of the House, the representative of the Ministry 
of Commerce stated that it was not the practice to lay them onthe 
Table of the House. He ~ stated that there was nothing in the 
Act that Orders, issued thereunder, wFre required to be laid. on 
the Tnble.When. questiQned whether the Order was a piece of 
delegated or subordinatie legiSlati.' on, the Legai Adviser replied that 
in his opinion it was a delegated legislation, ~e secretary (Tex~ 
ti1~), bowever,submitted that none of the representatives of the . 
Ministry was in a position to express any opinion on legal matter. 
since the Ministry of Law were the competent people to pronounce 
the. opinion on the legal points, ' 

4.'The Secretary (Textiles) agreed that the Order was a statutory 
one issued in exercise of the statutory powers conferred by Section 
3 of the Imports and Exports' Control Act, He' further 'stated that 
he did· not question the right of the Committee to examine the 

·Order whether it was placed on the Table of thie House or not, but 
opined that rule 235 of Rules of Procedure and Conduct of Business 
in Lok Sabha pre-supposed the all Orders were not neressarily 
laid on the Tabl~ of the House, ' 

. 5, When' asked whether' the Ministry, while issuing Order under 
Section 3 was empowered to extend, enlarge and assume power 
~ change' the definition of the expression 'Chief Controller of Im-
ports and Exports' which was limited and prescqbed by the Act 
itself, the Legal Adviser stated that power was giVeh to', the Central 
Govetnment under Section 3 of the Actt6 issue Orders for the 
purpose of prohibiting, restricting -or otherwise controlUng tbie 
exports, The definition of "Chief Controller of Imports and Ex-
ports" as given in the Act, was not contravened by the Order. When 
asked as to why, the Act could not be amended for the purpose, the 
Legal Adviser submitted that the matter would be taken 'up with 
the Ministry of Law to see whether the amendment was reaDy 
called for. 

6 .. When asked. whether the definition of the term 'Licence' given 
in the sub-clause (d) of clause 2 of the ExpOrts (Control) Order, 
1977, read with the definition of l'J..iclence" given in the detailed 
amount to sub~de1egation(jf power and could a delegate sub-
'delegate the authority, the representative stated that it was not 
sub-dielegation of legislative function, Those were -administrative 
. matters, To- a question whether any Agency was authorised to 
make efldorsement on the shipping bill, the representative stated 
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Ulat the specified Agency .could aUot quota but only the licenc~g 
.authori~y could endorse the shipping bill in lieu of licence. 

7. When .~sked to· state the authority in the Act for charge ot 
lee of Rs. 501- on e'very application for allotment of quota for export 

. of ga~nts under Clause3A of the Exports (Control) Order, the 
representativ~f the Ministry stated that it was not actually a fee 
but by way of . service charge leviable by the A~arels Export Pr0-
motion Council for the service rendered. When asked whether the 

'A.E.P.C. wa.s a statutory body,the Secretary (Textiles) replied 
in the negative. The representative of the Ministry further stated 
that the export promotion scheme of the Government envisaged 
different Councils for sounding different commodities. Exporters 
had to be members of these Councils. In order to ensure that there 
was proper monitoring on the executive committee of the A.E.P.C., 

'. the representatives of the Min1stry were thlere on it to ensure that 
the CounCil discharged its (unctions in terms of the rures and r~ 
gulations'laid down in the Public Order. 

8. When asked as to who formulated the quota distribution 
polic,y of the garments, the representative of the Ministry replied 
that the' Central Government formulated the" policy. When fur. 
ther asked whether the A.E.P.C. was also authorised to levy penal-, 
ty. the representative stated that it was not a penalty but if. the 
'exporter did not comply with the terms of the bond entered into 
with the Council, the bank guarantee was forfeited and it was pay-
able to the Council. , 

9. The Secretary (Textiles) then submitted that it would be 
helpful, if the evidence was postponed as they were not prepared 
for 'the kind of questions the Committee' had put. He stated that 
there were matters on which they were not entirely. -competent to 
'Pronounce any opinion without the advice of the Ministry of Law. 
'The Committee, therefore, agreed and decided to meet again, after 
a menth for hearing further evidence in the matter. 

The Committee ·then adjourned.. • 



MINUTES OF THE SIXTIETH SITI'ING, OF THE 
COMMI'ITEE ON SUBORDINATE LEGISLATION 

(SEVENTH LOK SABHA) (1982-83) 

The Committee met on Thursday~ 2 December, 1'912 from 11.30' 
to 12.00 hours. 

PRESENT 

Shri Mool Chand Daga-ChaJirman 

MEMBERS 

2. Shri Mohammad Asrar 'Ahmad 
3. Shrj Xavier Arakal 
4. Shri N. E. Horo 
5.Shri .Ashfaq Husain 
6. 8hri Dalbir Singh (Madhya Pradesh) . 
7. Slpi B. Devarajan 
8. Shri C. D. Patel 
9. Shri Chandrabhan Athare Patil 

10. Shri M. Ramanna Rai 
11. 8hri M; S. K. Sathiyendran 
12. Shri R. S. Sparrow 

SECRETARIAT 

1. Shri H. G. Paranjpe-Joint Secretary 

, 

,2. Shri 8. D. Kaura-Chief Legislative Committe\.? Officer' 

3. Shri T. E. J agannathan-Se'nior LegisZatwe CommitPee-. 
Officer • 

2. The Committee took up for consideration the matters arising" 
out of the evidencle tendered by the representatives of the Ministry 

-w of Commerce on 27 November, 1002 on the various provisions in the 
Exports (Control) Order, 1m. In that connection, tile ChairmaIr 
observed that during their evidence the representatives of the Mi;. 
nistry had maintained that there were matters on which they were 
Dot competent to pronounce any opinion without obtaining the ad-
vice of the Ministry of Law and that they would consult the Minis-
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try of Law before replying to the Members', questions. The Com-
mittee, thE"refore. might like to fix another date for further evi-
dence. After tomeI d1scuss1on, the Committee decided that ful'lher 
evidence might be heard som(e time in January, ~983 to give sum;.. 
dent time to the Ministry of Commerce for preparation. 

3; The CoDlIJlittee. also decided that the representatives of '. the 
Ministry of Law might also be inyited along with the representa-
tives of ~e Ministl1" .of Commerce to appear before the Committee. 

4. The Committee were 'of the view that no questionnaire need 
be supplied to the Ministry in connection with their further evi-. 
dence. They should come prepared suo motu for tendering evidence .. 

• • • 
The Committee then adjourned . 

• 

. . 
--_ ... ----._---------_._ .. _----------- ---- ----.-

• Omitted portions of the Minutes are not covered by this Report. 
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MINU"rES OF THE SIXTY-SECOND SITTING OF THE 

. cOMMITTEE ON SUBORDINATE LEGISLATION 
(SEVENTH LOK SABHA) (1982-83). 

The. Committee met on Saturday, 15 January, 1983 fr.om 11.30 
"to 13.30 hours. 

. PRESENT 

Shri Mool Chand Daga-Chairman 

MEMBERS 

2. Shri Mohammad Asrar Ahmad 

3. Shri Ashfaq Husain 
4. Shri C. D. Patel.- . 

• 
5. Shri Satish Prasad Singh 

6. Shri R. S. Sparrow 

• 

REPRESENTATIVEs OF. THE MINISTRY OF COMMERCE 

1. Shri A. ·K. Dutt, Secretary (Textiles). 

2. Shri C. Venkataraman, Additional Secretary . 
. 3. Shri Mani Narayanswanii, Chief Controller of Imports ahd 

Exports. . 

1tEPRESENTATIVES OF THE MINISTRY OF. LAW, JUSTICE AND COMPANY 

AFFAIRS (LEGISLATIVE DEPARTMENT) 

1: Shri R. V. S.· Peri Sastri, Secretary. 

2. Shri S. R8maiah, Additional Secretary . . . 
SECRETARIAT 

1. Shri H. G.Paranjpe-Joint Secretary . 
2. Shri S. D. Kaura-Chief Legislcttive Committee Officer . . '. 

2. During evidence, the Law 'Secretary informed the Committee 
tl;I.at the Exports (Control) Order, 1977 was a delegated legislation 
and that it bad been so considered by the Supreme Court also. 
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3, When pointed out that the definitions of the ex~ressions 'Chief 
'Contrpller' and 'Deputy Chief Controller' given 'in the Imports and 
Exports (Control) Act, 1947 had. been altered and enlarged by the 
definition assigned to the term 'Chief Controller' in the EXports 
(Control) Order, 1977 which ta.{ltamount to an. amendment of the 
Act through the Order, ·the Law Secret:ary explained that the defini-
tion given i.I1 the Act was for the purpose of the Act and the defini-
tion given in the Order was for the purpose of the Order and there 
was nothing wrong from. the legal point. 

4. When asked to state whether the Exports (Contr<:>l) Order, 
1977 was sent to the Ministry of Law for vetting before its publica-
tion, the Secretary (Textiles) submitted that, the general practice 
was to send all rules and orders to the Ministry of Law for vetting 
but' he would check up and give the factual position later. 

5. Re~erring to the definition of the 'Licence' as given in the 
Act and in the Order, when asked as to who would be issuing the 
Licence, the representati~ of the Ministry of Commerce explained 
that where an export was subject to, a licence to be granted to in-
dividuals, the licence would be issued by the Chief Controller of 
Imports and Exportli or the other authorities that might be pres-
cribed and where the .export was on Open General Licence, the 
individual exporter had not to secure a licence from any of the 
1icencing~uthorities., Explaining further, the representative stated' 
that where export of certain product was restricted, every time a 
person who wanted to export it, had to secure a, licence. Instead 
of his applying for licence and going through-all the procedural for-
malities, in. that particular case the word 'Licence' would incluae 
the endoI'Slement made on the back of the shipping hill by the Li-
censing authority. The next category was the quota 'allotment 
under the Order, for example, a quota of not exceeding 2000 per 
individual or per finn was allowed for .export. ,In that case, a 
specific liCJen.~ would not be required. Customs would only check 
up whether it adhered to the quota which had been specified in the 
Public Notice. 

6. When asked as to whether provision in the Order that 'Licence' 
included "a quota for the .export of goods allOcated under this Order, 
whether such allocation is made by a licensing authority or by any 
ag~ncy authorised by the licensing authority in this behalf", did 
not amount to sub~elegation of power fo non,..statutory agency, the 
Law Secretary explained· that Section 3 of the Act which was of 
very wide amplitude gave to the Executive the power of prohibi-
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ting, restricting or otherwise controlling' and it had been left' to 
the discretion of the Government according to the exiqencies of the 
situation to ~se control and one of the types of control was by 
quota. He further stated. that although Section 3 was challenged, 
it was uphel,d by the Suptem~ Court. 

7. When asked under what section of the Act, Public Notice was 
issue4, the representative of the Ministry stated that the ~blic 
Notice was issued under the export policy. They were not issued 
under the Act or under the Order. 

8. When asked whether the Public Notice,s issued in the matter 
were laid on the Table of the House, the representative of the Mi- , 
nistry of. Commerce replied .in the negative. The representative 

• added that' when Ple Export Policy was evolved, it was first laid 
on the Tab~. Subsequently, every Order or Public Notice was 

'submitted to Parliament through the Parliament Library. 

The Committee, then adjourned to meet again on Monday, 17 
Janua.ry, 1983. 



MINUTES OF THE SIXTY-THIRD SITTING OF THE COM-
. MITTEE. O~ SUBORDINATE LEq:ISLATION. 

(SEVENTH LOK SABHA)' 

(1982-83) 

The Committee met on Monday, 17 January, 1983 from 11.30 ~o 
13.15 hours .. 

PRESENT 
Shri Mool Chan~ Daga-Chairman 

MEMBERS 

2. Shri Mohammad Asrar Ahmad 
3. Shri N. E. Horo 
4. Shri Ashfaq Husain 
5. Shri B. Devarajan 
6. Shri C. D. Patel 
7. Shri M. Ramanna Rai 
8 .. Shri T. Damodar Reddy . . 
9. Shri M. S. K. Sathiyendran 

10. Shri Satish Prasad Singh 
11. Shri. R. S. Sparro 

I. REPRESENTATIVES OF THE MINISTRY OF COMMERCE 

1. Shri A. K. Dutt, Secretary (Textiles). 
2. Shri C. Venkataraman, Additional Secretary. 
3. Shri Mani Nal'ayanswami, Chief Controller of Imports and 

Exports .. 

n. R!:PIqrsIDNTATIVES OF THE MINIsTRy OF LAW, JUSTICE 'AND' COMPANY 
. AFFAms (LEGISLATIVE DEPARTMENT) 

1. Shri R. V. S. Peri Sasm, Secretary. 
2. Shri S. 'Ramaiah, Additional Secretary. 

SECRETARJ,U 

1. Shri H. G. Patanj~Joint Secretary . 
2. Shri S. D. Kaura-Chief Legislative Committee OjJicer 
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2. At the outset, the Chairman read out Direction 58 of the Dir-
ections by the Speaker, to the witnesses. The Secretary, Legislative', 
Department, submitted that as a case was pending before the court, 
the entire evidence might be treated as absolutely confidential and 
published 'till the cotitt proceedings were over. The Chairman told 
that the Committee would consider that. ' 

3. On being asked, the Secretary (Textiles) informed the 'Com-
I 

mittee that the Exports (Control) Order; 1977 had not been sent 
to the Ministry of Law for vetting. The Sec.retary, Legislative 
Department, stated that it was the function of the Legislative De-
partment to scrutinise all subordinate legislation. As a matter of 
practice, all such items were being sent to, them before they were 
issued barring some odd cases where it had not been done. He 
added that, the Legislative Department periodicaUy circulate an 
order indicating the officers who ~uld be dealing with the scrutiny. 
of subordinate legislation. emanating from different Ministries. 

4. In reply' to a question, the Secretary, Legislative Department. 
informed the Committee that whenever a question of interpreta-
tion arose, it was to be dealt with by the Department of Legal 
Affairs who were incharge of all advice work, opinion, interpreta-
tion of a provision, cases coming before the court, etc. The Legisla-
tiveDepartment was only in charge ,of scrutiny of subordinate legis-
lation and vetting of legislation coming before Parliatnen.t, etc. He 
also showed COpy of circuiar issued by the Ministry of Law to all 
Minmtries in the matter. There\lpon, the Chairman observed that 
it would be better if the Committee heard the evidence ~f the Sec-
retary. Department of Legal Affairs of the Ministry of'LI\w, as the 
matters related to legal interpretations. 
, . 

. , 

(The representatives of the Legislattme Department ,then, withdre." 
with the permission of· the Chairma'n) 

5. The Chairman was then shown specimen endorsement made by 
the Control1e~ of Imports and ~~poris whereby that bec;nroe a 
licence. The witness explained that the endorsement made'by the 
apparels Export Promotion Council was not a licensing endorse-
ment at ~11. It was an endorsement to the effect that the quantity 
allotted, in respect of that particular category was such and such 
which itself was based on the calculations in accordance with tlie 
.conditions prescribed under the Open General Ltcenocefor allOcation 
of quota. . He added that endorsement by the licensing authority 
which constituted a .licence applied- only In cases where the export 
was rcstri"ted in one form or the other. 
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~. When pointed out that .the word 'quota' ,appeared in the defi-

nition of the term 'licence', the witness stated. that .the word 'quota' 
applied to items where there was a restriction on export,· Le. which 
were not to be exported without limit. In such cases, a specific 
quota had to be aHow,ed by the licensing authority but under O.G.!.I' 
there. was no I'estriction from the pOint of view of export. When 

. his attention was drawn to provisions 'against quota allotted by the 
AEPC for garments in Schedule 3, the ~presentative submitted that 
SChedule.'3 was a Schedule under Open General Licence for which 
no licence' was· required and that all those were f~ely. exportable· 
uryder O~G.L. \ .. 

7. The witness, however, agreed that the Apparels Export Pro-
motion Council was not a statutory body. He further maintainer! 
that ihe Public Notice too was not a·s~atutory notice but added that" 
thE~ Open General Licence was a statutory notice. When questioned· 
as to how a non-statutory body. empowered by a non-statutory. Pub-
lic Notice, could issue a licence, the witness maintained that thl"Y 
were not issuing a Licence as they had no right to do so. The 
presumption that a licence was jssued could not arise as tlie item 
was declared under Open General Licence. According to the witness, 
the w(l!'d 'Licence' could apply· only in respect· of an overall' 
pOlicy (If the export item. The Shipping bill which was· 
signed by the AEPC had not been treated as a licence. It was simply 
a mechanism for monitoring exports in accordance with the condi. 
tions laid· down in Open General Lic~nce. 

8 .. When askeq to state whether the Open Genetal Licence was· 
a licencenr a part of lic~nce, the witnesBstated that it did only 
mean that there was no restriction on the export of that item. It 
covered all exports of that .commodity and no one else haa to sl"ek 
a further licence. 

13 .. Wht"tl enquired about charge of a fee for application, the' 
witness stated that Clause 3A of the Exports (Control) Order pro-
vided for ,..harge of a fe~ of B.s. 50 1- for application for allotment 

.of quota fnr export of garments. T.ill last year, most of the work· 
for determIning quota allotment etc, was done. in the' Office of the 
Chief Conn-oller of Imports and Exports and a fee of Rs. 5()/~ was 
charged frllm each expOrter for the work involved in calculations 
etc. Sioc", the time the Government had stopped the evaluation· of" 
past perfonnanae work in the Chief Controller'· of Imports and Ex-
ports organisation, no application fee was recovered from any ex..; 
porter· Tl"I other words. Clause 3A was inoperative at that moment. 
Presently. the entire Quota for distribution and aBotment was handl-
ed by th,. Apparels Export Promotion Council who were making· 



.a service charge ot Rs: 100 fbr the whole year irresp~tive 'of the 
number of a.pplications received fro~ an exporter. 

14. When asked as to why the Govt'rnment had been.deprived 
-of the feP., the witness stated that it was due to a specific task of 
·..quota entitlement under the, Open Genera~ Licence which had been 
'given to the Apparel. ~xport Promotion Council. 

15. When asked whether the amount charged by the Apparels 
Export Promotion Council went to the Consolidated Fund of India; , 
the witness stated that 'the Council could not levy any licence fee 
though it had been so called till 1981. The Council had since made 
it clear that that was the'service charge for the services rendered. 

16. When' enquired as to why the exporters were made to go to 
the Council and pay service charges to them, the witness stated that 

. the Government took administrative decisions a'S they felt that that 
would be the best means of determining quota allotment. When as-
ked that the' administrative instructions could' not be a substitute 
'for Jaw, the Secretary (Textiles) stated that that view of the Com. 
mittee had been noted' by them but they had to act according to 
certail} assumptions whiCh they thought were correct in law. He 
ruso stated that they might be mistaken in that but they had ad-
ministratively to entrust that function to the Council after a lot of 
discussion with the exporters.' 

17. With regard to the control exercised by the Government 
OVer the Council, the witness stated that the Council had no dis-
cretion and it had to function entirely 'Within the instruction laid 
down in the Public Order 

18. When pointed out that the Council collected abollt rupees 
'one-c;rore as fine in addition to fee and service. charges in the guise 
of promr-tionof 'export and' distribution of quota, the witness stat~ 
pd that was entirely between the Council and its members 
and,' for t.hat they did not require any Go~ernment authorisation in 
the matter. . 

19 .. With regard to provisions in part 4(m) of the Public Notice 
for appeal to the TexWe Commissioner against the decisions of the 
Council, the witness stated that the appeals did nc» basically relate 
to licensing decisions under tl1e Act but to the decisions of thl~ Coun. 
cil relathlR to non-performance bv exporters against quota entftle-· 
ment. The act of non-performance after getting hold on a quota 
wa~ a serious matter. He expressed the view that not only the ex-
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porter had failed to tulll his obligation" but he had in fact with. 
held the quota from somebody else who would have exported. The 
penalty provisions enabled to proceed against the earnest mone,. 
deposits madf' by the exporter in the form of bank guarantee. The 
details were to be settled. by the Council 

20. When pointed out that the Act did not provide for giving 
power to levy penalty to a third agency, the Secretary ('rextiles) 
stated that the penalty imposed was ciuTied to a fund which was 
meant for promotion of exports. A legal duty was cast on the 
Council to take prior approval of the Government for any thing 
done towards export promotion from the fund. When asked as to 
how appeals were directed to a statutory authority like the Textile 
Commissioner under the Public Notice without authorisation in the 
Act. the witness stated that the appeals were· against certain ad. 
ministrative orders whereby penalty was imposed. The system 
was intended to enable the aggrieved party to go in for appeal. 

The Committee then adjourned. 



MINUTES OF. THE SIXTY .FIFTH SITTING OF THE COMMI· 
TTEE ON SUBORDINATE LEGISLATION (SEVENTH LOK 

SABHA) (1982-83) 

The Committee met on Thursday, 10 February, 1983 from 11.00 
to 11.45 hours. 

PRESENT 

Shri Mool Chand Daga-Chai:rman. 

MEMBERS 

2. 8hrlMohammad Asrar Ahmad 
3. 8hri Xavier Arakal 
4. Shri Ashfaq Husain 
6. Shri B. Devarajan 
6. 8hri M. Ramanna Rai 
7. Shri Satish Prasad Singh 
8. Shri R. S. Sparrow 

. Six:u:TABIAT 

1. Shri S. D. Kaura-Chief Legislative Co,nmittee Of!icer 

2. Shri T. E. Jagannathan-SeniOT Legislative Committee Officer .. 

* • 
4. The Committee then decided to hear oral evidence ot. the re-

pre&entatives of the Ministries of Commerce and Law, Justice and 
o,mpany Affairs (Department of Legal Affairs) regarding the Ex .. 
port (Control) Order, 1977 at 11.00 hours on Tuesday, 8 March. 1983 

The Committee then adjourned. 

-omitted J*tions of the MiDutea are not covere,cl by th1I.RepoIi. 
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MINUTES OF THE SIXTY ~ElGHTH SITTING OF THE COMMI~ 
TTEE ON SUBORDINATE LEGISLATION 

(SEVENTH LOK SABHA) 
(1982-83) 

The Committee met on Tuesday! 8 March, 1983 from 11.00 
12.15 hours. 

PRESENT 

Shri Mool Chand Daga-Chairman 

MEMBERS 
2. Shri Mohammad Asrar Ahmad 
3. Shri Xavier Arakal 
4. Shri N. E. Horo 
5. Shri Ashbq Husain 
6. Shri M. Ramanna Rai 
7. Shri R. S. Sparrow 

REPRESENTATIVES OFTHl!: MImsTRY OF COMMERCE 

1. 8hri A. K. Dutt, Secretary (Textiles). 

to 
. ~ 

2. Miss Roma Mazumdar, Chief Controller of Imports and E~ .. 
ports. 

3. Shri A. K. Mukherjee, JC1int Secretary~ 

REPRESENTATIVE OF THE MINISTRY OF LAW, ,~UsnCE AND CoMPANY. 
AFFAIRS (DEPARTMENT OF LmAL ~AIRS) 

1. 8hri B. 8. Sekhon, Additionlal SeeretaIJ'Y. 

SECUTAJU,AT 

1. Shri H. G. Pa.ranjpe-Joint Secretary 
2. Shri S. D. Kaura-Chief Legislative Committee Officer 

. 2. At the outset, the Chairman read out Direction 58 of "he· 
D'..rections by the Speaker to the witnesses. The Additional Sec-. 
retary, ~partment of Legal Affairs, submitted that only that part 
of their evidence touching legal issues particularly the issues which 
were not Bub.judice in the court might be treated as public. The 
Clairman observed that the Committee had the right to examiDe 

99 



100 

the rules and regulations which were laid on the Table of the 
ltJuse and that tl1ey were not barred from examining that matter. 
The Secretary, Ministry of Commerce thEm. submitted that the deci-
sion to make it public or not rest with the Committee. 

S. On being enquired. the representative of the Ministry of Com· 
merce informed the Committee that no written reply was ftled by 
GovE"rnment. A written reply to the Plaint before the court was 
to bE" flIed on that dav, i.e. on 8 March, 1983 after instructions from 
the court. That day' was fixed for hearing. When the Chairman 

. poir-ted out th8t a certified copy of the written reply already ftled 
\ -by Government was available with the Committee, the wit~eBSe9 

pleaded that it might be a certified copy of the reply to the original 
pla'nt.Since a revised Plaint had since been put in, Government 
reply thereto would be filed on 8 March, 1983. When specifically 
pointed out that one of the witnesses had told the Committee that 
wriUen reply had not been filed so far, the witness submitted that 
the Jeference was understood to be to the amended plaint to which 
the reply had not been flIed. The witness added that all the con-
nected documents and the relevant file had been taken to the 
court and it would be shown to the Committee subsequently. 

4. When told that the Exports (Control) Order, 1977 had been 
iuuE'd under the Import and Export Control Act" 1947 and as such 
that was a delegated legi8lation, the representative of the Depart-
ment of Legal Affairs re!>lied in the affirmative. 

~. When asked about the oorms of examination of the delegated 
legislation in the Law Ministry the representative stated that the 
major and basic approach was to see whether any provision in the 
delegated legislation was in the nature of excessive legislation or it 
uUnI mred the parent Act. He added that sometimes even the parent 
Act was referred so as to ascertain if the essential legislative policy' 
laad been retained by the Act or by virtue of any provision it had 
been left to the delegates. 

8. The Committee pointed out that as per definitions In the Act, 
'Chief Controller' meant 'Chief controller of llnports and Exports' 
ap.d 'Deputy Chief Controller' meant 'Deputy Chief Controller of 
Imports and Exports' whereas Rule 2(b) of the Order made there-
under defined the 'Chief Controller of Imports and Ejtports' so as 
to include 'Additional Chief Controller of Imports and Exports, Ex-
PQri Commissioner in the Office of the Chief ControllAr of Imports 
and Exports, Joint. Chief Controller of Imports and Exports, Deputy 
Chief Controller ot' Imports and Exports, Assistant Chief Controller 
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of Imports and Exports and the Controller of imports and Exports and 
thereby it had enlarged the definition, and desired to know the legal 
opinion in regard to the enlargement of ~e scope of definition in the 
'Order', the repreSentative of the Legal Department relying on 
Section 20 of the General Clauses Act, Section 11 of the British 
Interpretation Act, and case law of the Bagalkot City Municipality 
v. Bagalkot Cement Company (AIR 1968 Supreme Cou.rt 771), stated 
that it was permissible to have a definition in the subordinate legis-
lation different from that contained in the Act, it hardly made any 
material difference whether it had been enlarged or restrieted. 
The witness particularly referred to paragraph 5 of the judgement 
stating that it did not accept the contention that the expressions used 
in bye-laws would have the same meaning as they had in the Act 
unless. there was anything repugnent in the context. The witness 
added that if the definitions in the Order were inconsistent with the 
definitions in the Act, Section 20 of the General· Clauses Act immedi-
ately saved the situation. When pointed out that Section 20 categori· 
cally said if it was repugnent it was void, the representative 
submitted that in the present context if meant repugnancy m the 
Order but one could take that view. 

7. In support of his point, the witness drew attention to the 
Scheduled Castes and Scheduled Tribes Amendment Order, 1978 
made under Articles 341 (2) and 342(2) of the Constitution. He stated 
that the' definition of 'State' in the said Order was different from that 
given in the Cunstitution. The witness, however, clarified that it 
was not a piece of subordinate legislation but it bore an analogy in 
the sense that power had been derived from basic document i.e. the 

I Constitution. 

8. To a q.uestion as to why not amend the Act itself instead of 
putting a different definition in the Order, the witness stated tha_ 
that would have been better and more elegant but legally it was 
permissible to have different definitions. With regard to the defini-
tion of the expression 'Licence', the witness stated that the same 
arguments which he had submitted would hold good for the ineon. 
sistency in the two definitions appearing in the Order and in the 
Act. When asked as to whether the Apparels )i:xport Promotion 
Council was a statutory body, the representative replied in the 
neg~tive. . '/ 

(The witnesses then withdrew) 
• • • 

The Committee then tJdjourned. --------------------------
-OmItted portions ot the Minutes ara not covered by thfa Report. 



MINUTES OF THE EIGHTIETH SITTING OF THE .COMMI'rl'EI 
ON SUBORDINATEE LEGISLATION (SEVENTH LOK SABHA) 

. (1983-84) 

The Committee met on Tuesday, 6 September, 1983 from 11.00 
to 13.00 hourS. 

PRESENT 
Shri R. S. Sparrow-Chairman 

MEMBERs 
t. Shri Mohammad Asrar Ahmad 
a .. Shri Xavier Araka! 
4. Shri A E. T. Barrow 
5. Shri Asbfaq Hussain 
6. 8hri Dalbir Singh (Madhya Pradesh) 
7. Shri Amal Datta 
8. Shri B. Devarajan 
9. Shri Chandrabhan Atbare Patit 

10. Shri T. Damodar Reddy 
11. Shri Satish Prasad Singh 
12. Shri Vijay Kumar Yadav. 

SECRETARIAT 

1. Shri S. D. Kaura--Chief Legislative Committee 0fJice-r 
2. Shri R. C. Anand-Senior Legislative Committee OfJicer 

• • • • • 
S. The Committee then considered Memoranda Nos. 198 to 210 

as tollows. 
(i) Eliciting opinion of the Attorney~ener(llt Of India on 

certain illUes arising out of the Exports (Control) Ordet', 
1977 (S.D. 254-E of 1~)-(Memorandum No. 198) 

."\ 

.. 'nle Committee postponed consideration of the above Memo-
randum to their next sitting fixed for 7 September, 1983 . 

• • • • • 
ft.e Committee then adjou"ned. - --.. ----------------
·Omltted portions of the Minutes are not covered. by this Report. 
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MINUTES OF THE EIGHTY-FIRST SITTING OF THE COM· 
MI'ITEE ON SUBORDINATE LEGISLATION (SEVENTH LOK 

SABHA) ,(1983-84) . 

The Committee met on Wednesday, 7 September, 1983 from 11.00 
to 13.00 hours. 

PRESENT 

Shri R. S. Sparrow-Chairm.an 

MD,fBERS 

. 2. Shri Mohammad Asrar Ahmad 
3. Shri Xavier Arakal 
4. Shri A E. T. Barrow 
5. Shri Ashfaq Husain 
6. Shri Dalbir Singh (Madhya Pradesh) 
7. Shri Amal Datta 
8. S~ri B. Devarajan 
9.Shri B. R. Nahata 

10. Shri Chandrabhan Athare Patil 
11. Shri T. Damodar Reddy 
12. Shri Satish Prasad Singh 
13. Shri Vijay Kumar Yadav 

SECRETARIAT 

1. Shri S. D. Kaura-Chief Leg'.slative Committee OfJtce-r 

2. Shri R. C. Anand-Senior Legislative Committee Officer 

The Committee considered Memoranda Nos. 198, 202 and 211 to 
219 on the' following subjects. 

(1) Eliciting opinion of the Attorney-Gene.ral of India Oft 
certcr:~ issues arising out of the Erport, (Control) Order. 
1977 (S.O. 2M-E of 1977)-(Memo. No. 198) 
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J The Committee conaidered the above Memorandum in depth 
and approved the following issues for eliciting opinion of the Attor~ 
Iley-General thereon: - . 

"(i) The definition of the tenns 'Chief Controller' and 'Deputy 
Chief Controller' as given in Section 2 of the Imports and 
Exports (Control) Act, 1947. has been enlarged by Clause \ 
2 of the Exports (Control) Order, 1977. 

Whether the definition as given in the Act can be altered or 
enlarged by order without effecting an amendment in the 
Act. 

(it) Definition of the term 'Licence' as given in su1H:lause· 
(d) (if) 'of clause 2 of the Exports (Control) Order, 1977 
amounts to issue of licence by authorities other· than 
those mentioned in Schedule II to the Order. 

Whether this would mean sub-delegation of power to non-
statutory bodiea and whether a delegatee can further 
delegate the authority without an express provision to 
that eftect in the Act itself. 

(Ui) Section 4A of the Act read with clause SA· of the Order 
prescribes a fee of Rs. 501~ for application for allotment 
of quota for export of garments. Under these powel'l, the 
Apparels Export Promotion CouncU-a Company regis-
tered under the Companies Act, 195&-hu been autho-
rised by Government to charge RI. 100/- from each 8%-
porter. 

Whether the power to charge fee can be delegated to a non-
8tatutory body under the pretext of service charges 
amounting to Rs. 100/- without an expren authorisation 

, to that effect in the Act or the Order framed thereunder. 

(tv) The Apparels Export Promotion .CouncU has been autho-
rised by the Government to impose penalty on the expor-
ters for non-utilisation of allocated quota and retain to ~ 
themselves the amounts so collected by them. 

Whether the delegation of power of levy of penalty to the 
Apparels Export Promotion Council is permissible through· 
the executive orders without any provision in the Act or 
the order framed thereunder to that effect. 

---------------------------- --------------------Clause SA has been deleted vide Exports (Control) Second Am-
endment Order, 1983 pubUshed in the Gazette of India. 
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(v) Under the Public Notice No. 61-ETC(PNS)/81 dated 10 
August, 1981. an aggrieved exporter can appeal agaiDat 

, the levy of penalty by the Textiles Commissioner. 

Whether the authority to hear appeals from the Exporters caD 
be delegated to the Textile Commissioner through exe-
cutive Order without any provision in that behalf either 
in the Act or in the Order framed. thereunder." 

• • • • • 
The Committee then adjourned. 

" 



MINUTES OF THE HUNDRED AND EIGHTH SITTING OF THE' 
COMMI'ITEE ON SUBORDINATE LEGISLATION (SEVENTH 

LOK SABHA) (1984-85) 
The Committee met on Wednesday, 19 September, 1984 from 

15.30 to 17.15 hours. 
P~ENT 

Shri R. S. Sparrow-Chairman 

MEMBERS 
2. Shri' Mohammad Asrar Ahmad 
3. Shri Xavier Arakal 
4. Shri Ashfaq Husain 
5. 8hri A. E. T. Brurrow 
6. Shrt Amil Datta 
7. 8hri B. Devarajan 
8. Shri Braja M()han Mohanty 
9. Shri A T. Patil 

10. 8hri Nagina Rai 
11. Shri S. B. SidnaI 
12. ~hri Prabhunarain Tandon 
13. Shri Vijay Kumar Yadav 

REPRESENTATIVES OF THE MINISTRY OF COMMERCE 

(DEPARTMENT OF TEXTILES) 

1. 8hri Harbans Singh, Secretary (Textiles) 

2. Shri P. C. Jain., Chief Controner of Imports and EzPOrta 

3. Shri N. K. Sabharwal, Joint Secretary 

4. 8hri S. Kak, Export CommfShOner. 

SECRETAltIAT 

1. 8hri S. P. Gupta-Joint Secretary 

2. Sbrl R. S. Mani-Senior LegiBlati~e Committee OfJker 
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2. The Chairman apprised the Committee of the message received 
by him from the Secretary, Ministry of Law, Justice and Company 
Affairs (Department of Legal Affairs), regretting his inability to 
appear before the Committee that day owmg to his sUdden illness. 
In this conection, the Committee expressed their concern over the 
fact that no other representative of the Ministry was deputed to 
appear before the Committee in his absence. The Committee ob-
served that suitable stand-by arrangements should be made by the 
Ministries to meet such exigencies so that the next senior officer 
might appear before the Committee. 

. ' 
3. The Committee then directed that the representatives of the 

Ministry of Commerce (Department of Textiles) might be asked to 
make their appearance. . 

[The Witness WeTe then celled in] 

4. At the outset, the Chairman read out direction 58 of the Direc-
tions by the Speaker. to the witnesses. The Committee then heard 
the representatives of the Ministry of Commerce (Department of 
Textiles) on matters connected with the Exports (Control) Order, 
1977. 

5. During evidence, the Secretary (Textiles) stated that the 
Apparels Export Promotion Council was not a licensing authority 
to issue licences. or make any allocation of quotas. It was an orga-
nisation of the exporters of garments to undertake surveys and 
maintain accounts of the export performance of various exportel'l 
and make endorsements on the shipping documents in 
accord with the policy laid down by Government. The Council only 
calculated the figures in -respect' of each expo~ter and endorsed that 
figure on the shipping document. Thus, allocation of quota was 
automatic in terms of policy statement or the Public Notice issued 
by Government. On their attention being drawn to Public Notice 
No. 61 dated 11 August, 1981 stating that the Council would allocate 
quotas and do necessary certification for all garments and knitwear, 
the Secretary (Textiles) stated that it was perhaps a loose use of 
the language. He added that the term 'allocation' and 'allotment' 
meant the same thing. The basis of calculation was contained in 
the document issued by Government and the Council was in no way 
free to deviate therefrom. 

6. In reply to a question, the Secretary (Textiles) stated that 
apart from Public Notices issued in 1981. 1962. 1983 and 1984. no 
other general notice or direction had been given to the Apparels 
Export Promotion Council. The phrase 'Unless otherwise directed' 
was only to enable the Government to retain to themselves certain 
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reserved powers. He conceded that some of the expresaions used 
in the Public Notices requir~d vetting in a better way to render the 
language mo~ precise. In the latest Notification of 15 September. 
1984, some modifications had already been made in that regard. 

7. Explaining the system of quota allotment, the representative 
of the Ministry stated that in the first instance Government decided 
upon the system unaer which the entitlements could be distributed. 
The systems could be either past performance system., the first-
come-ftrst-eerved system or the State· Corporations, the Central Cor-
porations or Handloom Apex Society systems, etc. Consistently for 
the last few years, Government deployed the past performance sys-
tem. Under this system, quota entitlement would be determined 

. for each exporter country-wise, category-wise on the basis of ave-
rage of· exports during the preceding year or years. The Apparell 
Export Promotion Council functioned as account keeper of export 
performance of each exporter. It did all arithmatical calculation 
on the formula which was in-built in the system. Detailed guide-
Unes for operating the system were throughout laid down in the 
polley to enable the Council to give a certificate in case of each 
individual exporter. 

8. When pointed, out that the Apparels Export Promotion Coun-
cil functioned like any Government organisation enjoying all the 
powers but withmlt any responsibility to the Government; it collec-
ted huge sums of money and spent in accordance with its own 
whims, the Secretary (Textiles) promised to furnish a written note 
~ clarify the position. 

9. Explaining the role of the apparels Export Promotion Counell, 
the Secretary (Textiles) stated that the Council carried the respon-
sibility of ensuring that the quota allotted. for export to certain 
countries was made fun use of. For that purpose. the Council en-
tered into arrangements or contracts with individual exporters and 
subjected them to penalties if they failed to fulfU their obllgations 
later. It was in the interest of the country to make exports and 
earn foreign exchange. The Council was not a Government com-
pany and did not fall within the jurisdiction of the Comptroller and 
Auditor General. No grants were given to the ~uncil for its day-
to-day functioning. However. grants were being made for certain 
specific purpoM:S e.g. export promotion activities like a fair' in MOIl-
cow or' sendtnll a delention abroad. exhibition, seminar or c~nfer­
enee or eomething of the kind 
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I 10. A1J to the authority in the Act for delegation of powers to 81lY. 
private agencies.. the representative stated that the Import. and Ex-
ports (Control) Act empowered the Central Government to regu-
late. prohibit or control imports and exports. Licensing was one 
mechanism, but the Council had not been delegated or assigned or 
asked to pl!rform any licensing function as such. 

U. To a question as to what was the authority under which the 
Apparels Export Promotion Council discharged its functions, the 
representative of the Ministry stated that Government made use of 
varied agencies for carrying out its licensing policies for import and 
export, e.g. Banks for verifying or certifying receipts of foreign 
exchange or export; for registration of contracts for import of capi-
tal goods and equipment under OGL Scheme. A number of sponsor-
ing authorities had been preSCribed to get certification as to the 
e6sentiality or otherwise of the requirements of applicants. Certain 
technical authorities were also specified to certify the equipment 
and goods imported, from technical angle, the indigenous clearance, 
etc. within the parameters laid down in the policy. 

12. The representative further stated that OGL-3 was itself a 
licence and no exporter was required to approach the licensing 
authority for export of items enlisted thereunder. Still the condi"; 
tions regarding certification of entitlement of the exporter . within 
the parameters of the agreement were prescribed by means of Public 
N otiee. Thus, services of the Export Promotion Councils; Commo-
dity Boards. Banks and other Associations had been utilised. The 
Associations were even allowed to make imports of certain items 
of raw materials for use by their members. Alternatively, Govern-
ment had to engage its own staff for all that work. Earlier. export 
of garments on past performance entitlement basis was also worked 
out by the Department itself. 

13. In reply to a question, the representative stated that no money 
was spent from the Consolidated Fund of India or other Government 
revenues in utilizing the services of the aforesaid agencies. He 
added that it was mandatory for the Government to issue Public 
Notices to make mown its policy and the procedures to the general 
public. 

14. On being further asked. the Secretary (Textiles) stated that 
the Apparels Export Promotion Council was a company registered 
under section 25 of the Companies Act. There did not exist ~y 
separate legislation for that purpose. Like other companies, the 
Council was coverned by its memorandum and articles of associatfcm. 
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The Counell had a Board, a governing body. general body and aU 
sorts of other things. The Council formulated its working rules 
and levied service charges and collected the same fro~ its members. 
The accounts of the Council were subject to audit. Government 
maintained a sort of indirect connection and nominated four mem-
bers on the Board of the Council. 

15. The Committee observed that tbroughthe instrumentation 
Of the Imports and Exports (Control) Act, the. Parliament delegated 
certain powers to the Central Gover:qment with the objective of 
prohibiting, restricting and controlling the imports and exports of 
the country. In exercise of those delegated powers, the Exports 
(Control) Order. 1977 was notified. Besides. Government had also 
resorted to issue of certain guidelines or administrative instructions 
known as Public Notices and brought into play many a private insti-
tutions like the Apparels Export Promotion Council which collected 
huge sums of money from exporters by way of service charges and 
penalties. with almost little or no control of Government on the uti-
lisation of such moneys. The Public Notices though vitally aftected 
the trade, finance and economy of the country, were not subjected 
to any parliamentary scrutiny or sanction. In that connection, the 
Secretary (Textiles) promised to furnish a written note to make 
the position crystal clear before the Committee on the issues raised. 
He also agreed to clarify the point regarding extent of statutory 
backing and Government control over the levy and collection of 
service charges and penalties by the Apparels Export Promotion 
Council .. 

[The witnesses then withdrew.] 

The Committee then ad;ourned to meet again on 20 September. 
1984 to ,.esume further hearing •. 



MINUTES OF THE HUNDRED AND NINTH SITTING OF THE 
COMMITTEE ON SUBORDINATE LEGISLATION (SEVENTH. 

LOK SABHA) (1984-85) 

The Committee met on Thursday, 20 September, 1984 from 11.00 
to 13.00 hours. 

PRESENT 

Shri R. S. Sparrow~hairman 

MEMBERS 
2. Shri Mohammad Asrar. Ahmad 

I 3. Shri A E. T. Barrow 
4. Shri Amal Datta 

I i. Shri B. Devarajan 
6 .. Shri Braja Mohan Mohanty 
7. Shri A. T. Patil 
8. Shri Darul Pullaiah 
9. 8hri S. B. Sidnal 

REPRESENTATIVES OF THE MINISTRY OF COMMERCE 

(DEPARTMENT OF TExT:n.I:s) 
). Shri Harbans Singh, Secretary (Textiles) 
2. Shri N. K. Sabharwal, Joint Secretary 
3. Shri S. Kak, Export Commissioner 

S:mc:arrAlUAT 

1. Shri S. P. Gupta-Joint Secretary 
2. Shri S. D. Kaura-Chief Legislative CommUtee Officer 

3. Shri R. S. Mani-Seniofo Legislative Committe~ Of/iI!er 

2. The Committee resumed further hearing of the representatives 
of the Ministry of Commerce ;regarding the Exports (Council) Order, urn. 

3. To the question whether delegation of power to the Apparels 
Export Promotion Council to levy penalty was permissiltle through 
the executive orders without any provision in the Act or Orden 

III 
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framed thereunder, the Secretary (Textiles) repUed that there w-. 
no delegation of any power to the Apparels Export Promotion 
Councll. He added that tp.e Exports (Control) Order was issued in 
exercise of powers contained in Section 3 of the Imports and Exports 
(Control) Act. Under that Order, the Public Notices bad been 
issued. The Public Notice w~ in the nature of administrative 
instruction prescribing the guidelines or the parameters for alloca-
tion of export entitlement by the Apparels Export Pl;Qmotion Coun-
cil. The Council was not free to deviate from those guidelinet. 

. 4. With regard to the provisions for appeal" the secretary (Tex-
tiles) stated that those were not in the sense in which they might 
be prescribed under a law or by way of regulations. The whole set 
up was a 80rt of administrative mechanism under which the Appa-
rels Export Promotion Council performed a certain role in the 
public interest. The Textile Commissioner had been assigned cer-
tain supervisory role to exercise and in that context, the provision 
for appeal had been made. He mentioned the difficulty that the 
words used were naturally common and liable to interpretation. in 
cillferent. context .. 

5. On being asked as to what corrective measures had been taken 
by the Ministry in the light of their evidence before the Committee 
earlier, the Secretary (Textiles) stated that changes and modifica-
tions had been made in the successive Public Notices. He added 
that the word 'penalty' had since then been changed to. the word 
'forfeiture' in the event of non-performance of agreement by the 
exporter. 

6. When his attention was drawn to the opinion of the Attorney 
General of India that be it penalty or damages, the power could not 
be delegated to the Apparels Export Promotion CoUhcil by means 
of executive order, the Secretary (Textiles) showed his ignorance 
as to what exactly the opinion was. However, he added that the 
Delhi High Court had rejected the plea of an exporter, Mohan Ex-
porters, precisely on the same point. The party went in appeal 
before the Supreme Court who bad also rejected its plea. 

7. When informed that the Attorney General had held that a 
power to hear an appeal could not be delegated to the Textiles C0m-
missioner 'by an executive order as the right of appeal wu a sta~ 
tory creation and a quasi-Judicial power which could not be dele-
gated, the Secretary (Textiles) stated that it would require him to 
~onsult the Ministry of Law. 
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8. On bemg enquired as to whether any power was conferred on 

'.the Apparels Export· Promotion Council to levy charges, the Secre-
tary . (Textiles) replied in the nega~ve. He maintained that the 
Council was a Company which could have its own system of raising 
revenue from its members. . -

9. The Secretary (Textiles) further stated that the Council per-
formed a variety of functions and levied certain charges for the 
maintenance of its establishment. The Council had realised more 
than a lakh of rupees as service charges and accwnulated a fund 
-of over a crore of rupees by forfeiting guarantees. The Textile 
Commissioner laid down the circumstances wherein discretion could 
be forced. 

10. When asked to cite the authority in law empowering the 
Textiles Commissioner to hear appeals from the aggrieved expor-
ters, the Secretary (Textiles) stated that it was purely an adminis-
trative arrangem~nt as' distingu.ished from the provisions of appeal 
under the Criminal Procedure Code, the Indian Penal Code and 
other statutes, and was intended to see that the policy regarding 
export entitlement was properly administered in public interest and 
the Council functioned in a bonafioe manner to protect the interests 
of the exporters. , 

11. To the suggestion that Government could not have promul-
gated the Public Notice giving all powers to the Apparels Export 
Promotion Council, the Secretary (Textiles) stated that the Coun-
cil exercised only a limited power of certification, of determining 
quota or the entitleme:ot in accordance with Government's guide. 
lines and endorsing entitlement on the shipping documents. He 
added that as a general practice over a wide area of import and 
export, Government had been utilising varied agencies including 
private individuals, thie chartered accountants. trade i8ssoclationa. 
-etc. for certification. 

[The WitneBBes then withdrew] 

• • • • • 
The Committee then adjoumecl . 

.. .;-, ... -~- -.-

=--Omitted portions of the MlDute!l arc not; covered bythts Reporl 



JiINUTES OF THE NINETY -FOURTH' SITTING OF THE CGl\( .... 
MITTEE ON SUBORDINATE LEGISLATION (SEVENTH LOX 

SABHA) (1983-84) 

The Committee met on Thursday, 9 February, 19M from 15.'* 
to 16.00 hours. 

PRESENT 
Shri R. S. Sparrow-Chairman 

Mu.InRs 

2. Shri Mohammad Asrar Ahmad 
3. Shri Ashfaq Husain 
4. Shri Amal Datta 
5. Shri Brajamohan Mohanty 
6. Shri Chandrabban Athare PaW 
7. Shri T. Damodar Reddy, 
8. Shri M. S. K. Sathiyendran 

SIlCBETAlUAT 

1. Shri D. C. Pande-Joint Secretary 
2. Shri R S. Mani-Senior Legislative Committee OfJicer 

2. The Committee took up consideration of Memorandum No. 19ft 
regarding the Exports (Control) Order, 1977 (S.O. 254-E of 1977) 
and the opinions of the A ttomey General of India on certain points 
arising out of t~ examination of the said Order as follows. 

,(i) Whether the definitions of the terms 'Chief Controller' and 
'Dep~ty Chief ControLler', as given in the Imports and Exports 
(Control) Act, 1947, cou.ld be altered Of' enlarged by an Orde'r 
i.!sujed thereunder withou.t effecting an amendment in the Aet. 

3. The Attorney General opined that a subordinate· legislating 
authority had no jurisdiction to enlarge the definition as given in 
the Act. U the definition was enlarged by a subordinate legislation 
making authority, it would be confening on authorities not included' 
in the definition in th~ Act, powers which the statute placed only 
in the authorities as included in its definition. He, therefore, held 
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that the'definition as given in ~ Act could not be altered or enlarg-
ed by an' Order made thereunder but could only be done by an 
appropriate amendment of the Act itself. 

(ii) whether defin~tion of the term 'Licence' as given in Clause 
2 (d) (ii) of the Exports (Control) Order, 1£177 amounted to 
issue of licence byau,thoriti~s other than those mentioned in 
Schedule II to the Order. 

Whethjer this would mean sub-delegation of power to non-statu­
tory bodies and whether a deleg(lt.~ could further dezegate the 
authority without an express provision to that effect in the Act 
itself· 

4. According to the Attorney General, Clause 2 (d) and Clause 
3 of the Order were to be interpreted harmoniously and not to con-
flict with each other. On such a harmonious c'amtruction, an officer 
specified in Schedule iI read with Clause 2 (f) ; was empowjered to 
authorise an agency by him in that behalf. This did not, therefore, 
involve any sub-delegation of power, as the Order empowered dele-
gation. Even an Order made in the exercise of the power conferred 
by Section 3 of the Imports and Exports (Control) Act, a liCiensing 
authority could be constituted with a power in him to authorise an 
agency in that behalf. 
(Hi) Clause 3A· of the Exports (Control) Order, 1977 prescribed fa 

fee of Rs. 501- for appZica~ion jor alZotm~nt of quota for export 
of governments. Under these powers, the Apparels Erport 
Promotion Council-a. Company registered under the Campania 
Act, 1956-had been authorised by Government to charge 
Rs. 100/- from each exporter. 

Wheth~r the power to charge fee could * delegated to a non­
statutory body under the pretext of se~vice charge amou'ri.ting to 
Rs. 1001- without an 'express authorisation to that effect in the Act 
or the Order framed thereunder. 

5. The Attorney Generalstatier! th'Jt Section 4A of the Act en .. 
acted that the Central Government might levy any fee. It would 
be open to the Central Government to fix the fee itself and authorise 
the collection thereof by such authority which it had validly constl-
tuted for the p~rposes of performing services for which sennces tee 
would be a quid pro quo. He held that it was a case of the Central 
Government itself charging a fee but authorising the collection to 
be made by the non-statutory body which the Central Government 
desired should render the services for the purpose of export •. --"-"'--" ..._--------=--=--

·nelegated vide Exports (Coritrol) Second Amendment .Order. 
1983 (S.O. 19 of 1983) .' 
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(iv) The Apparels E:x:port Promotion Council had beeft 4uthoriled 

by the Government to impose penalty Oft the exporters for 7IOft,-

utilisation of allocated quota and retai" toth.lemselves ihe 
amounts so col~cted by them. 

Whether the delegation of power to ltroy of penalty to the Ap-
parels Erports Promotion Council was penniBsible through the 
eZeCUtiw orders without any provision in. ,he Act or the 0nIer 
jra.fMd thereunder to that effect. 

6. The Attorney General opined that a power to as certain the 
quantum of damages or to levy penalty was a power which hacf to 
be derived from a provision which was legislative in character, 
namely, an Act or an Order fra~ thereunder. 

(v) Ut&Cler the Public Notice No. 61-ETC (PNS) /81 dated 10 August, 
1981, .. aggrieved exporter could appeal against the levy of 
-jHmGIty by the Apparels Export Promotion Council to the 
Tntile Commissioner. 

Whjether the authority to hear appeals from the. exporters could 
be delegated to the Textile Commissione,- through executiue 
order without any provision in. th4t behalf either in the Act C1r 
in the Order framed. thleTeunder. 

1. The Attorney General subscribed to the view that the right ot 
apPeal was a statutory creation. Exercise of pOwer was a quasi .. 
judicial power. A quasi-judicial power could not be delegated. 

8. The Committee noted that opinions of the Attorney General. 
of India on various points arising out of the Exports (Control) Order, 
197'7. However, with regard to item (iii), the Committee felt that 
the opinion was based on the presumption that Central Government 
had itself levied the fee and authorised a non-statutory body for 
collections to be made. Whereas the facts remained that no fee 
was actually levied by the Central Go~nment but the non-statutory 
body had been recovering the dues by way of service charge.' 

9. The Committee decided to take up the matters again at their 
Ilext sittipg on 10 February, 1984. 

The Committee then ad;ou1lI'ed. 



MtNUTES OF' THE NINETY -FIFTH SITTING OF THE COM-
MITrEE ON SUBORDINATE LEGISLATION (SEVENTH 

LOK SAB'HA) (1983-84) 

The Committee met on Friday, 10 February, 1984 from 11.00 to 
12.00 hours. , . ~ 

PR.l!:SENT 

Shri R. S. SpalTow-Chairman 

~ERS 

2. Shri Mohammad Asrar Ahmad 
3. Shri Ashfaq Husain 
4. Shri Ama! Datta 
5. Shri B. Devarajan 
6. Shri Brajamohan Mohanty 
7. Shri Chandrabhan Athate Patil 
8. Shri Vijay Kumar Yadav 

~T 

1. Shri D. C. Pande--Joint Secretary 
'/ 

2. Shri S. S. Chawla-Senior Legislative Commt#ee ~ 
3. Sh,ri R. S. Mani-Senim' .Legislative Committee 0fJlcet'. 

2. The Committee resumed further consideration of Memorandum. 
No. 198 regarding the Exports (Control) Order, 1977 (S.O. 254-1: of 
1977) and the opinions I?f the Attorney General of India in that a-
gard. After discussion for some time, the Committee ~lred to 
elicit further clarification from the. Government on the followfDg 
points:- ' 

(i) The geneelis Of deletion of Clause 3A of the ~ 
(Control) Or~r, 19'77 vide Notification dated 17 January, 
1983. I 

(ii) The specific statutory authority under wliicb the nail-
statut()ry body (namely, the Apparels Export Promotion 
Coundl) ~d been empowered by the Government to re-
eover a fee, termed as 'service charge'. . . 
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• III 
(W) The difference between the term 'fee' which was leviable 

under Clause 3A of the Exports (Control) Or~r, 1977 and 
the 'service charge' being recovered by the Apparels Ex-
port Promotion Council. 

(iv) The Attorney General held the apinian that the definition 
as given in the Imports and Exparts (Control) Act, 19.7 
could not be enhanced or enlarged by a subordinate legis-
lation authority. In the light of that opinian-

(a) whether the definition of the term 'Licence' as given 
in Section 2 (i) of the Imports and Exports (Control) 
Act, 1947 and in .Clause 2 (d) af the Exports (Control) 
Order, 1977 made thereunder, was not in contravention 
of each other inasmuch as the agency entrusted with 
allocation of quota was given authority to. collect service 
charges; and 

. ........,. 
(b) whether the Government proposed to amend Claule 

2 (d) (If the Exports (Control) Order, 1977 so as to COIl-
form to the provisions of the definition of the term 
'Licence' given in the parent Act. 

(v) whether the matters before the Additional District Judge, 
Delhi (in. the case af MIs. General Commerce Ltd. 1'1 

Unian of India, etc;) had since been adjudicated upon by 
theCaurt. If so, copy af the judgement pronounced by 
the Court might be furnished. 

. 3. Thereafter, the Committee toak up for considieration the ques-
tion whether the Committee ought to refrain from reporting to the 
House on matters which. were pending for adjudication Defare a 
Court of Law. In this connectian, the Committee noted the follow-
ing concluding remarks of the Attorney General of India in the 
ma'tter:-

"U any debate, discussion or report in the House of Parliament 
or in any of its Committee prejudice. or interferes with 
the due course of any judicIal proceedings or interferes 
with the administration of justice, then the House and its 
Committees. may refrain from so doing on grounds of 
propriety. 'i'his, however, will not preclude the House 
from legislating on any subject including those pending 
adjudic,tion before a court of law. 



-Therefore, if the Committee on Subordinate Legislation has 
to report to the House on any proposed changes in the 
Jaw to be made by the House, such report may be placed 
before the House since such report would be considered to 
be in aid of the Parliamel'lt making a law on the subject. If 
the Committee, however, does not recommend any such 
change in law, it may either refrain from reporting toth. 
House its. proceedings and its recommendations or if it 
desires to report. to the House, it may do so. However, 
it is fair that the matter should not be discussed in the 
House in view of the questions being sub-judice before a 
court of law." 

• • • 
The Committee then ad;ou1'ned. 

... • 

-----------~----------------------------------------·Omitted portions of the Jllnutet 1Ie- -not covered by this Report. 



lIIN11TES OF THE HUNDRED AND SIXTH SITTING OF TH& 
OOMMITTEE ON SUBORDINATE LEGISLATION (SEVENTH" 

LOK SABHA) (1984-85) 
TbIe Committee met on Tuesday, 21 August, 1984 from 15.30 to> 

18.00 hours . I 

PRESENT 
SOO R. S. Sparrow-Chairman 

MEMBERS 

2. Shri Mohammad ASrar Ahmad 
3. Shri Xavier Arakal 
4. Shri ~aq Hus~n 
5. Shri A E. T. Bm70W 
6. Shri Amal Datta .-
7. Shri B. Devarajan 
8. Shri Braja Mohan Mohanty 
9. Shri A. T. Patil 

10. Shri N agina Rai 
11. Shri S. B. Sidnal 
12. Shri Vijay Kumar Yadav 

SJ!lOI.ET.A.RIAT 

1. Shri N. N. Mehra-.Toint Secretary 

2. Shri S. D. Kaura-Chief LegiSlative Committee Officer 

3. ShrLR. S. Mani-Senior Legi31ative Com.mi.tt~ Office-r . 

• • • 
4:. The Committee, thereafter took up for consideration Memoran-

dum No. 275 regarding the Exports (Control) Order. 1977 (S.O 2M-
E of 1977). After some discussion the Coinmittee decided to post.· 
pone. its consideration. 

• • • 
The Comm.i.ee theft ad;oumed. 

eomltted PGl'tioDa of the Jlinutes are n~ cover4!(l by th1a Report. 

120 



lPNUTES OF THE HUNDRED AND SEVENTH SITTING OF" 
THE COMMITTEE ON SUBORDINATE LEGISLATION (SEV-

ENTH LOK SABHA) (1984-85) 

The Committee met on Monday, 10 September, 1984 from n.3(}' 
to 12.30 hourt. ' 

PRESENT 

Shri R. S. Sparrow-Chairman. I . 

MEMBERS 

2. Shri Mohammad Asrar Ahmad 
3. Shri Xavier ArakaI 
4. Shri Ashfaq Husain 
5. Shri A.E. T. Barrow 
6. Shri Amal Datta 
7. Shri B. Devarajan 
8. Shri Braja Mohan Mohanty 
9. Shri A. T. PatH 

10. Shri Darur Pullaiah 
11. Shri Nagina Rai 
12. Shri Prabhunarain Tandon 
13. Shri Vijay Kumar Yadav 

Six::R!ttARIAT 

1. Shri N. N. Mehra--Joint Secretary 

2. Shri S. D. Kaura-Chief Legislative Committee Offi.cer 

3. Shri R. S. Mani-Senior Legislative Committee Officer 

2: The Committee took up for consideration Memoranda Nos. 275 
to m as follows:-

(i) The E:J:pOrt • . (Cont1'oI) Order, 1977 

(S.O. 2M-E of 1977}-(Memorandum No. 275)· 

The Committee cOD8ide.red the above Memorandum and were-
unhappy to Dote fhat ~ MJnistry of Commerce had not been able-

121 



122 
10 furnish full facts in respect of certain points referred to them 
by the Committe~ despite repeated reminders. The Committee decid-
ed to hear the representatives of (1) the Ministry of 
Commerce, and (U) the Ministry of Law (Department of Legal 
Mairs) to further elucidate the matters at their sitting to be held 
on 19 September, 1984. In that connection, the Committee desir-
ed that the representatives should brini with them all relevant 
papers connected with the matters pending before the Additional 
District Judge, Delhi for adjudication in the case of MIS General 
Commerce Ltd. VB. Union of India, etc. for perusal of the Chairman 
o()f the Committee. 

• • • 
The Committee then. adjourned . 

• OmtttedPortioD! of the Minutes arc not covered by this Report. 



MINUTES OF 'THE HUNDRED-TENTH SITTING OF THE COM-
MITTEE ON SUBORDINATE LEGISLATION (SEVENTH LOK 

SABHA) (1984-85), 

The Committee met on Thursday_ 18 October, 1984 from 15.00 to 
16.15 hours. 

PRESENT 

Shri Xavier Arakal-In the Chair. 

MEMBBRS 
2. Shri Mohammad Asrar Ahmad 
3. Shri Ashfaq Husain 
4. Shri A. E. T. B~ow 
5. Shri B. Devarajan 
6. Shri C. T. Dhanaapani 
'7. 8hri A. T. Patil 
R Shri Nagina Rai 
9. Shri Vijay KUmar Yadav 

\\,. ' 

REPRESENTATIVEs OF THE MmISTRY OF LAW, JUSTICE AND COMPANY 
AFFAIRS (DEPAR~ OF L.-AL AFFAIRS) 

1. Shri B. S. Sekhon, Secretary. 

2. Shri p. S. Kaicher, Jo~nt Secretary 

SIX:'R!71'ARIAT 

1. 8hri S. P. Gupta-Joi7J.t Secretary I 

2. Shri C. K. Jain-Chief Examiner of Questicms 
3. Shri R. S. Mani-Senior LegI;SZative Committee Officer 

2. In the absence of the Chairman, Shri Xavier Arakal, M.P. 
was chosen by the Committee to act as Chainnan for the sittini in 
terms of provision of Rule 258 (3) of the Rules of Procedure and 
Conduct of Business in Lok Sabha. 

[The Witnesses wet'e then called in.] 

3 .. The Chairm.an then read out direction 58 of the Directions by 
the Speaker. to t~~ witnesses. 
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~ The Law Secretary apologised for his inability to apPear ~ 
fore the Committee on the previous hearing due to sudden indis-
position and regretted the inconvenience caused to the Commlt~ 
on tHat "account. 

5. Regarding the Exports (Control) Order, 1977. the Law Sec-
retary submitted that any expression, as defined in the principal 
Act, could well be defined difterently in a piece of subordinate legu.-
lation. He added that he relied on section 20 of the General Clauses" 
Act in the matter. 

6. On being askeci to state the power or authority or legality of 
the Apparels Export Promotion Council, the Law Secretary stated 
that in an unoccupied field, i.e., a field that was not covered either 
by any Act or statutory order made thereunder, it was permissible 
for the executive Government to issue a~ni'Strative ~elines: 
and instructions which were of a binding character. The Law 
Secretary., however, conceded that such administrative instructions 
could not be in conflict with the Act or the statutory orders. 

7. To the question whether the Apparels Export Promotion 
Council was a non-statutory body, the Law Secretary replied in 
the affirmative. When asked as to whether the Government had 
a right to issue instructions and confer powers upon the non-statu-
'tory body, the Law Secretary replied that executive Gov-
ernment was free to issue administrative guidelines/instructions 
in the unoccupied field. When B;.Sked to cite the authority therfor, 
the Law Secretary stated that the residuary power was with the 
executive which had also been upheld by the Supreme Court. Un-
der Article 73, the principle laid down wa;; that the executive" power 
of the Union· was co-extensive with the legislative power. 

8. On being enquired n to how a non-statutory authority could 
impose conditions, fees and penalties, the Law Secretary replied 
t1ui.t the basic concept was that those were the charges for render-
iItc certain services to a class of people in a certain area. When 
told that prior to 17 January. 1983, the amount was collected by 
way of fee, the Law Secretary stated that it might be due to the 
fact that the Notice and the -Scheme had not been got 'Yetted pro-
perly by any legaL draftsman. He expressed the view that the word 
'fee' had not beeIn used in the sense in which it waa understood" in 
law. IJe stressed that en essential inpdieJ].t wu that fees could 
be levied by an Act or by a suborctJnate legislation by virtue of the 
powers derived from the parent Act. Besides, tees were· to be 
eredited either to the Consolidated Fund ot India or to any other--
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Public Fund. Even subordinate legislation could not levy tees in-
dependent of the Act. 'l11e term. 'fee' was, therefore, nothinc 
b~t 'service charges'. 

9. The Law Secretary further stated that moneys from the Con-
IOlidated Fund of India coUld be drawn only on the basis of aa 
appropriation made by the Parliament. He, however, showed ig-
norance as to the Head under which the moneys collected by the 
Apparels Export Promotion Council were being deposited and 
pleaded that that Wat!l not within the Sphere of his Ministry . . 

10. When asked as to what was the source of power of the Tex-
tile Commissioner to sit in judgement upon the act of a private 
non-6tatutory body, the Law Secretary stated that on the civU side, 
the penalty concept was recognised by the law of contract. There-
fore, it was on the basis of contractual arrangement that COuncil 
had the PQwer to forfeit the ~oney deposits as 'also bank perfor-
mance bonds. However, the power of appeal had to flow from the 
Act or the statute. He pleaded that the expressjon 'appeal' wu 
again not an appropriate expression specially due to the reason 
that it pertained to the contractual field and for which the forulll 
ah<>uld be the courts. 

11. When pointed out that the Apparels Export Promotion Coun-
cil with powers to charge penalty was being imposed an the cont-
ractor and a free consent and will did not exist amongst the parties, 
the Law Secretary stated that the Public Notice could be construed 
as 'offer' and any individual exporter might accept it. On being 
asked to mention any similar instance wherein an appeal was being 
heard by any ,statutory body upon the act of a non,-statutory body 
!like the Apparels Export Promotion Council, the Law.Secretary 
!tated that he would have to check it up. 

12. It was also stated that the Ministry of l;aw was concerned 
with the vetting of the documents received from the Ministries! 
Departments of the Central Government and not from the non-statu-
tory bodies like the Apparels Export Promotion Council. With 
regard to vetting of the Public Notice, the Law. Secretary stated 
that the same did not come to them for vetting. 

13. W,hen asked to state his opinion on the nature of relatlon 
·existing between the Government and the non-statutory body w .. 
the Apparels Export Promotion CounciL Law Secretary stated that 
that was a form of assistance rendered by the Council for expon., 
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u.porta, licences and entitlemenie on the basis of a Public Notice 
but it was ~ot a licensing authortty as Bueh. 

1"- Referring to the Civil Writ Petition No. 1690/82 decided on 
11 May, 1983 by the Delhi High Court the Law Secretary stated that 
the Court had upheld' that providing of a bank guarantee or penalty 
Clause was not violative of Article 19(1) (g) of ,the Constitution and 
the restriction was not only reasonable, but in the interest of regulat-
ing full and proper export. 

15. When pointed out that the exporter was compelled to regia-' 
ter his name with the Apparels Export Promotion Council even-
though it was not a licensing authority to control' export activities, 
the Law Secretary stated that it was not the only body. The Chair-
man then observed that a list of all such bodies might be furnished 
to the Comm:ttee. The Law Secretary added that under Open 
General Licensing Policy, the licence stood granted and the export.. 
ers were entitled to export subject to their fulfi~ent of certain 
conditions as laid down in Schedule ill of the Exports (Control) 
Order. 

, 16. To the suggestion that the Apparels Export Promotion Coun-
cil ought to be subjected to audit by the Comptroller and Auditor 
General as it had collected huge funds besides receiving -Govern-
ment grants, the Law Secretary stated that the Council being a 
Company registered under section 25 of the Companies Act did, 
not fall within the jurisdiction of the Comptroller and Auditor Gene-
ral. He; however. conceded that if public funds were involved, 
the control of the representatives of the people ought'to be there 
and the matter could be looked into by theadmlnistraUve Ministry. 

17. The Law Secretary promised to furnish a written note COD-. 
taining his considered views on the various points raised during. 

• the evidence. . 

[The witness then withdrew.] 

The Committee then 'adjourned. 



MlNt.J'l'&S OF THE NINTH SITTING OF THE COMMtTrEE ON 
SUBORDINATE LEGISLATION (EIGHTH LOK SABHA) 

(1985-86) 

The Committee met on Wednesday, 11 September, 1985 from 15.00-
to 15.45 hours. 

;PRESENT 

Shri Mool Chand Daga-Chairman 

MEMBERS 
2. Shri D. L. Baitha 
3. Shri G. M. Banatwalla 
•. Shri Dharam Pal Singh Malik 
5. Shri Mohanbhai Patel 
6. Shri I. Ram Rai . 
7. Shri Ram Swarup Ram 
8. Shri K. S. Rao 
9. Shri Dharamgaj Singh 

10. 8hri Yogeshwar Prasad Yogesh 

. SECRETARIAT 

1. Shri S. Balasubramanian-Chief Legislative Committee 
Officer 

2. Shri R. S. Mani-S'eniOr Legislative Committee Officer 

2. The Committee considered Memoranda Nos. 22 to 24 as 
follows: 

• • • • • 
. (11) (a) The Import and Export Policy for 1985-88-Question 

of Jqetrospective Disqualifications- (Memorandum No. 23). 

(b) The Erports (Control) Order, 1977 (S.~. 254-E of 1977)-
(Mem.orandum No. 24). . 

•. The Chairman informed the Members that he had personally 
taken up the matters with the concerned ofBcials of the Ministry 
through informal discussions with them in that regard in his room· 
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..:at Parliament House on 10 September, 1985. He added that 'the 
.autho.ritietil coneemeti had been persuaded to underta. a re--apprai~ 
.sal so that the whole policy, notices, orders, -etc. bearing on the 
imports of the country could be brought within the purview of the 
law as laid down in the Imports and Exports (Control) Act- 1947 

. and the statutory 'Orders' issued thereunder and that the authorities 
concerned had sought the indulgence of the Committee to' allow 
them some more time for the purpose. The Committee accordingly 

.agreed to postpone consideration of the matters to a later date. 

The Committee then a.djourned. 



It 

MINUTES OF THE ELEVENTH SITTING OF THE COMMITTEE 
ON SUBORDINATE LEGISLATION (EIGHTH LOK~ SABHA), 

The Committee sat on Friday, 25 October, 1985 from 15.15 to 16.15 
hours. 

PRESENT 
Shri Mool Chand Daga-Chairman 

MEMBERS 

2. Shri D. L. Baitha 
3. Shri G. M. Banatwalla 
4. Shri Dharam Pal Singh Malik 
5. Shri K. S. Rao 

SECRETAIUAT 

1. Shri M. K. Mathur-Joint Secretary 
'2. Sh,ri R. S. Mani-Senior Legislative Committee Office?', 

2. The Committee consid-ered Memoranda Nos. 25 to 29 and took 
the following decisions:-

• • • • • 
(iv) . The Export (Control) First Amendment Order, 1985 (S.D. 

70-E of 1985)-(Memorandum No. 28) 
6. The Committee were not convinced with the reply received 

from the Ministry of Commerce and Supply (Department of Com-
merce) and felt that it would be helpful to everybody if the date 
of coming into force of the rules was notified in all cases through 
a sub-rule in the Rules themselves. The Committee further stressed 
that the· Ministry should follow the recommendation of the Com-
mittee contained in paragraph 12 of their Second Report (Seventh 
Lok Sabha) in letter and spirit and include a sub-rule regarding the 
date of eorning into force in all the Export (Control) Amendment 
Orders in, future. The Committee also decided to reiterate this 
recommendation of the Committee in their next Report for strict 
compliance by all Ministries and Departments . 

• • • • 
8. The Committee then adjourned. 

*Omitted pnrtions of the Minutes are ntt cove,d by this Report. 
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MINUTES OF THE NINETEENTH SITTING OF THE COMMITTEE 
ON SUBORDINATE LEGISLATION (EIGHTH LOK SABHA) 

(1985-86) 
The Committee sat on Monday. 27 January, 1986 from 11.00 to 

13.00 hours. 
PRESENT 

Sqri Mool Chand Daga-Chairma1\ 

MEMBaS 
2. Shri D. L. Baitha 
3. Shri G. M. Banatwalla 
4. Shri Dharam Pal Singh Malik 
5. Shri Vaklrom Purushothaman 
6. Shri I. Rama Rat 
7. Shri Ram Swarup Ram 
8. Shri K. S. Rao 
9. Shri Dharamgaj Singh 

10. Shri Yogeshwar Prasad Yogesh 
SECRETARIAT 

1. Shri M. K. Mathur-Joint Secretary 
Z. Shri R S. Mani-Senior Legislative Committee Officer 

2. The Committee took up for consideration Memoranda Nos. 38 
to 42, 23 and 24 as follows. , 

• • • 
(Vi) Import 'and E;rport Policy for 1985--88---Q14estior~· of Re-

troBpec1:!i.ve Di8QU4I~fications-(Memorandum No. 23) 
The Committee considered the above Memoranclum and were not 

convinced with the reply of .Government. With a view to enquire 
the faots· further, the Committee decided to hear oral evidence ot 
the representatives of the Ministry of Commerce a~. allO to· elicit 
the views of the representatives of the Ministry of Law and JUiti~ 
(Department of Legal Affairs) on the matters. 

(vii) The E:rpcyrU (Control) Order, 1977 (S.D. 254-E of 
. 1977)-(Memorandum No .. 24). 

The Committee considered the above Memorandum for some 
time and then postponed its consideration to a subsequent sitting 
of the Committee. 

The Committee then adjourned to meet aga.in on '7 Feb1"U4ry,l986. ____ . ___ . - I . 

• Omitted portions' ,f .b-: Minutes are 11.0' covrred by !his Reporl • 
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INUTES OF THE TWENTIETH SI'ITING OF THE COMMlTI'U 
ON SUBORDINATE LEGISLATION (EIGHTH LOK SABHA) 

(1985-86) 

The Committee met on Friday, 7 February, 1986 from 15.00 to 
16.00 hours. 

PRESENT 
Shri Mool Chand Daga-Chairm4n 

MEMBERs 
. 2. Shri G. M. Banatwalla 

.i 3. Shrimati Usha Choudhari 
4. Shri Dharam Pal, Singh Malik 
5. Shri Syed Masudal Hossain 
6. Shri Vakkom Purushothaman 
7. Shri K. S. Rao 
8. Shri DharamgBj Singh 
9. Shri Yogeshwar Prasad Yogesh 

SECRETARIAt 

Shri R. S. Mani-Senior Legislative Committee Officer 

2. The Committee took up further considera~ion of Memorandum 
tW· 24 regarding the points raised by Shri G. M. Banatwalla. M.P. 

at the Exports (Control) Order, 1977 (8.0. 254-E of 19T7) involved 
serious questions of conflict with the Imports and Exports (Control) 
Act, 1947 and of the functioning of the Apparels Export Promotion 
Council. In this connection. the Committee noted the opinion dated 
30 November. 1985 of the Attorney General for India on certain 
points raised in a Statement of Case dated 31 October. 1985 which 
was prepared by the Ministry of Law (Department of Legal Affairs). 
The Committee then decided to hear the representatives of the con-
cerned' Ministry of Commerce to elicit their views on various mat-

~.'~ in ihe light of the opinion tendered by the Attorney General 
India. , ., 

~'j . 

~ The Committee then adjourned. 
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.MINt1TES OF THE TWENTY. SIXTH SITTING OF THE COM 
MITTEE ON SUBORDINATE LEGISLATION (EIGHTH LOK 

. SABHA) (1985-86) 

The Committee sat on Wednesday, 30 April, 1986 from 16.00 t 
le.30 hours. 

PRESENT 

Shri Mool Chand Daga-Chairman 

M~ 

2. Shri G. M. Banatwalla 
3. Shri Vakkom Purushothaman 
4. Shri K. S. Rao 
5. Shri Saleem 1. Shervani 

SECRETAJUAT 

1. Shri M .. K. Matbur-J oint Se.CTeta.ry 
, 2. Shri R. S. Mani-Senior Legi814tive ComTl1littee OfJi,cer . 

2. The Committee considered their draft Seventh Report and 
adopted it with the following moolftcations:-

(i) In Page 29, para 25.. line 11 after the word "Council" 
insert the following: 

"The -conmiittee would also like to refer to the Opi~ 
dated 23 November, 1983 of the Attorney General 
India, which reads as under:-

'Be it penalty or damages, the power cannot be delegated 
to the Apparels Export Promotion Council by means 
of executive order. The Act or the Order framed 
under the Act must confer such power. A power to 
ascertain the quantum of damages or to levy penalty 

I is a power which has to be derived from a provision. 
which is legislative in character. namely. an Act '~..a 
an Order framed thereunder. It cannot be conferr("-1111 
by executive whim.' ";J 
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(U) In page 48, for para 44, substitute the following:--
"44. The Committee also recommend that retrospective dis-

qualification arising out of the Import and Export Policy 
(1985--88) is not in conformity with the Act and should 

also be dispensed with." 

3. The Committee authori~d the Chairman and, in hi" aDtence, 
Shri Saleem I. Shervani, M.P. to present the Seventh Report to the 
House on their behalf on 2 May., 1986. 

The Committee then adjourned. 
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