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INTRODUCTION

I, the Chairman of the Committee on Subordinate Legislation having
been authorised by the Committce to submit the Report on their behalf,
present this Fourth Report.

2. The matters covered by this Report wcre considered by the
Committec at their sittings hcld on 8 May and 19 June, 1992.

3. The Committee considercd and adopted this Rcport at their sitting
held on 10 July, 1992. The Minutes of the sittings relcvant to this Report
are appended® to it.

4, For facility of referencc and convenicnce, rccommcndations/observa-
tions of the Committee have been printed in thick type in the body of the
Report and have also been reproduced in a consolidated form in

Appendix I* to the Report.

SOMNATH CHATTERIJEE,
New DEuin; Chairman,
July, 1992/Asadha, 1914 (Saka) Committee on Subordinate Legislation



REPORT
I

THE RUBBER BOARD OF INDIA FINANCIAL ADVISER AND
PROJECT OFFICER RECRUITMENT (AMENDMENT) RULES, 1991
(GSR 358 of 1991)

1.1 The Rubber Board of India Financial Adviser and Project Officer
Recruitment (Amendment) Rules, 1991 (GSR 358 of 1991) were publishcd
in the Gazette of India, Part II, Section 3 (i), dated 15 June, 1991. It was
noticed that thc amcndment notification did not contain thc usual foot-
note indicating the particulars of publication of the principal rules and the
amendments subsequent thercto from time to time. The matter was taken
up with the concerned Ministry of Commerce who were asked to intimate
the special reasons, if any, for departurc from the normal practice in this
respect. In their rcply dated 19 February, 1992 the Ministry stated as
under:

M ‘thc Rubber Board of India Financial Adviser and Project
Officer Recruitment (Amcndment) Rules’ were for the first time
published in the Gazette of India vide GSR 846 (E) dated 16th
October, 1990. Thesec Rules had not been carlier notified as thesc
were not bascd on thc model Recruitment Rules followed by the
Government. With a vicw to bringing uniformity in respect of thesc
Recruitment Rules in line with thc model Recruitment Rulcs, it was
decided that the approval of the Ministry of Financc and the
Dcpartment of Personnel & Training to modify the Recruitment rulces
and notify the samc aftcr obtaining due approval of thc Legislative
Dcpartment. Accordingly, these Recruitment Rules were notificd on
16th October, 1990. However, sincc certain descrepancies wcre
noticed subsequent to their publication, an amendment was also
issucd vide Notification dated 15th June, 1991. However, due to
omission, thc foot-note_was not provided indicating details of the
original Notification dated 16th October, 1990, which is very much
regretted. Action is being taken to rectify the above omission. Copics
of the original as wcll as subsequent Notifications arc also being
submitted to Parliament separetely”.

1.2 Thc Committcc note that on bcing pointed out, thc Ministry of
commcrce have agreed to provide the requisite foot-notc indicating the
datails of the original notification datcd 16th October, 1990. The. Ministry
have also expresscd regrets for the omission on their part for not doing so
at thc time of issuc of the amcndment notification.” The Committcc desire
the Ministry of finalisc the rcquisitc corrigendum expeditiously and notify
the same at the earliest.



THE INDIA SECURITY PRESS AND CURRENCY NOTE PRESS
(DRAFTSMAN AND TRACER) RECRUITMENT RULES, 1991
(GSR 204 of 1991)

2.1 The India Sccurity Press and Currency Note Press (Draftsman and
Tracer) Recruitment Rules, 1991 were Published in the Gazctte of India,
Part II, Scction 3(i), dated 30 March, 1991. Column 11 of thc Schedule
appended to the recruitment rules provided for appointment ot the post of
Tracer by direct recruitment only. Since there did not exist any provision
for appointmcnt by promotion, thc entry under column § of the Schedule
which provided for ‘Sclection’ of candidates was appearently inappropriate
and arcdundant. No refercnce to the Consolidated Instructions regurdcing
framing of the rccruitment rule for the Posts Services or amendments
thereto, issucd by the Department of Pcrsonnel and Administrative
Reforms in May, 1979, it was found that thc cntry in Column 5 (whcther
Sclection Post or Non-Sclection Post) should bc ‘Not Applicable’ in the
casc of dircct recruitment or transfer on deputation or transfer, as the case
many be. The matter was then taken up with the concerned Ministry of
Finance to asccrtain if they had any objection to amending the Schedule to
the necessary cffect. In their reply dated 12 March, 1992, thc Ministry
stated as under.

*....this Ministry has no objection to amcnd the Schedule appended to
Rccruitment Rules, 1991 (GSR 204 of 1991) in the appointment to the
post of Tracer Col. 5 of Schedule to read as ‘Not Applicablc’ instcad of
‘Selection”.

2.2 The Committee note that the Ministry of Fiance (Department of
Economic Affairs) have agreed to amend the Schedule appended to the
India Sccurity Press and Currency Note Press (Draftsman and Tracer)
Recruitment Rules to describe the entry in Column § against the post of
Tracer to read as ‘Not Applicable’ instead of ‘Selection’ so as to put the
provisions in order. The Committee desire the Ministry to do the needful
at the carliest.

2.3. Iu this connection, the Committee are constrained to observe that
had the Ministry taken due care of the instructions issued by the then
Department of Personnel and Administrative Reforms as early as in 1979,
such infirmities in the recruitment rules could have been averted in time.
This is simply illustrative of the casual approach with which the statutory
rules are dealt with in the Ministry. The Committec nced hardly point out
that the statutory rules ought to be finalised with utmost care and cauation
at all levels in the Ministry.
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THE MINISTRY OF HOME AFFAIRS, DEPARTMENT OF OFFI-

CIAL LANGUAGE, CENTRAL HIND TRAINING INSTITUTE

(ACCOUNTS OFFICER) RECRUITMENT RULES, 1991 (GSR 201
OF 1991)

3.1. The Ministry of Home Affairs, Dcpartment of Official Lan-
guage, Central Hindi Training Institute (Accounts Officer) Recruitment
Rules, 1991 (GSR 201 of 1991) were published in the Gazette of India,
Part II, Scction 3(i), dated 30 March, 1991. The rccruitment rules inter
alia provided for induction of the armcd forces personnel as under:

“For Armed Forces Personnel
Transfer on deputation/re-employment (for ex-servicemen).

Armed Forces Personnel who are duc to retire or to be transferred
to rcserve within a period of one ycar and having experience in
accounts shall also be considered. Such officers will be given
deputation terms upto the date on which they are due for release
from thc Armed Forces and thercafer, they may be continued on re-
cmployment.”

3.4. The Ministry of Home Affairs were cnquired if any minimum rank
had been prescribed for the armed forces personnel to become eligible
for appointment as Accounts Officer. In their reply dated 3 April, 1992,
the Ministry stated as under:

S thc Dcpartment of Personnel and Training vide their O.M.
datcd 18.3.1988 have circulated the guidelines according to which, in
respect of Group ‘A’ and ‘B’ posts rcquired to be filled by transfer
on deputation of Government scrvants belonging to more than one
service, a provision should be made in thc rccruitment rules
whercby the Armed Forces Personnel duc to retire or to be
transfcrred to rescrve within a period of one ycar and having
requisitc cxpericnce and qualifications can also bc considered for
appointment to such posts. Nothing has bcen said in these guidclines
for prescribing minimum rank for these personncl. These Recruit-
ment Rules have been issued in consultation with thc Dcpartment of
Personncl and Training and the Union Public Scrvice Commission
and after vetting by the Legislative Department.

Applications of thc Armed Forcc Personnel who fulfil the condi-
tions rcgarding pay scales/expericnce ctc. prescribed in the Recruit-
ment Rules arc also acceptable. Moreover, it is also necessary to
send the circular regarding filling up of these posts to the Director
Genceral (Rescttlement) alongwith others.



In view of the above, there secms to be no necessity for prescribing
minimum rank for the Armed Forces Personnel in the Recruitment
Rulcs.”

3.5. The Committee note that in accordance with the guidelines issued by
the Department of Personnel and Training in March, 1988, such of the
armed forces personnel as are due to retire or to be transferred to reserve
within a period of one year and having requisite experience and qualifica-
tions, can also be considered for appointment to Group ‘A’ and ‘B’ posts
required to be filled up by transfer on deputation of Government servants
belonging to more than one service. However, the Committee find that the
extant recruitment rules do not lay down the minimum qualifications and
experience in accounts which the armed forces personnel ought to possess to
become eligible for the post of Accounts Officer. Consequently, all the
candidates irrespective of their rank or qualifications but having some
experience in accounts might claim eligibility for a civilian post in the grade
of Rs. 2000-3500, which can not be the intention of these guidelines. The
Committee, therefore, desire the Ministry of Home Affairs to review the
provisions in the recruitment rules and prescribe the minimum conditions of
eligibility for the armed forces personnel as well in more specific terms so as
to make the rules self-contained and to do away with any element of
uncertainty in these respects.
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THE NATIONAL ATLAS AND THEMATIC MAPPING ORGAINISA-
TION (ASSISTANT MANAGER) RECRUITMENT RULES, 1991 (GSR
220 of 1991)

4.1. The National Atlas and Thematic Mapping Organisation (Assistant
Managcr) Recruitment Rules, 1991 (GSR 220 of 1991) were published in
the Gazette of India, Part II, section 3 (i), dated 30 March, 1991. The
recruitment rules inter alia provided for appointment to the posts of
Assistant Manager as under:

‘50%' by promotion/transfer on deputation failing which by direct
recruitment, 50% by transfer on deputation failing which by direct
recruitment.”

4.2. Obviously, the provisions with rcgard to transfer on dcputation
seemcd to be overlapping and needed to be rectified. The mattcr was
taken up with the conccrned Ministry of Scicnce and Technology to
ascertain if they had any objection to amcnding the provisions to the
necessary cffect. In their reply dated 20 March, 1992, the Ministry stated
as under:

“Thc rule position for recruitment to the post of Assistant Manager is
as follows:
‘50%' by Promotion/transfer on deputation failing which by direct
rccruitment, 50% by transfer on deputation failing which by direct
recruitment.

The Decpartment fecls therc is no need to change thc seemingly
overlapping provisions of transfer on deputation” for the reasons that
are as follows:—

The printing cstablishment of the NATMO, Calcutta have the
following sanctioncd staff available with them:—

S.No Decsignation Scale of Pay No. of
posts
1 2 3 4
1. Manager (Group ‘A’) 2200-4000 1
Gazetted
2. Assistant Manager 2000-3500 2
(Group ‘B’)

Gazetted




1 2 3 4

3. Sr. Technical 1640-2900 1
Assistant (Proccss)
Gr. ‘R’ N-Gazetted

4, Technical Asstt. 1400-2300 4
(Process)
(Group ‘C’)

Recruitment to the 4 posts of Technical Assistant (Process) is by
100% promotion from a lower feeder cadre. The recruitment to next
higher onc post of senior Technical Assistant (Process) is also by
100% promotion from the post of Technical Assistant (process).
Now, since at the lcvel of Assistant Manager there are two posts as
against onc sanctioned post, in the fecder grade, it was thought fit to
have promotion only in the 50% of the sanctioned post (i.c against
one post) and for next 50% through other means.

As it may be possiblc that in the 50% promotion quota (for one
post) at somc time, the eligible person from the feeder grade is not
available it was, therefore thought fit to have the option of filling the
promotion quota also by way of transfer on deputation basis. In so
far as thc other 50% quota (in the other one post) is conccrned, the
first choicc of having direct rccruitment may not be advisable as a
dircct rccruit: candidate gets only one promotion to the Manager's
post (pay scale Rs. 2200-4000) and thercafter he will stagnate.
Because of this it was advised by UPSC that the first choice to fill up
this post should bc by way of transfer on dcputation basis, failing
which through direct recruitment.

Kceping the above in view, the Ministry is of the view that the
cxisting provisions in the recruitment rules may be allowed to stand.”

4.3. The Committee find that the provisions regarding transfer on
deputation for appointment to the post of Assistant Manager in the National
Atlas and Thematic Mapping Organisation are overlapping in as much as
this mode of appointment has been resorted to in both the slabs of 50%
each. However, with a view to avoid possible stagnation that might cause to
the candidates emanating from the direct recruitment, the inclusion of the
provisions of transfer on deputation on both the occasions is considered
essential by the Ministry as also the Union Public Service Commission.
Keeping in view the limited number of posts in the various grades of officers
manning the organisation, the Committee do not consider it expedicnt to
interfere with the existing scheme of appointment as laid down in the
recruitment rules for the time-being.
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THE PARADIP PORT EMPLOYEES (GENERAL PROVIDENT
FUND) REGULATIONS, 1989 (GSR 150-E of 1991)

5.1. The Paradip Port Employees (Gencral Provident Fund).
Regulations, 1989 (GSR 150-E of 1991) were published in the Gazette of
India: Extraordinary, Part II, Section 3(i), dated 19 March, 1991. It was
observed that the regulations were published in the official gazette in
March, 1991 whereas the short titlc thereto indicated the year of
publication as 1989. Normally, the year in short title should reflect the year
of publication of the regulations in the official gazette. The matter was
taken up with the Ministry of Surface Transport for clarification. In their
reply dated 24 February, 1992, the Ministry stated as under:-

“.....neccssary corrigendum would be issued for the year of
publication.”

5.2. The Committee note that the Ministry of Surface Transport have
agreed to issue corrigendum to describe the regulations as of 1991 instead of
1989. The Committee desire the Ministry to do the needful without further
delay. In this connection, the Committee cannot but re-stress that the
responsibility of the Ministry/Department does not cease with the sending of
a notification to the Press. After the rules, regulations are published in the
gazette, the Ministry/Department should take immediate steps to examine
whether the same have been correctly printed and if necessary, to issue a
corrigendum thereto. The observations of the Committee were circulated to
all Ministries/Departments by the then Department of Parliamentary
Affairs vide O.M. No. F.32-40/72-R&C dated 28 February, 1973. Despite
these standing instructions, the Ministry had not taken any action after
publication of the notification in March, 1991 till the error was pointed out
by the Committee. The Committee desire the Ministry to devise suitable
measures so that such lapses do not recur in future.



VI

THE MORMUGAO PORT EMPLOYEES' (LEAVE TRAVEL
CONCESSION) (SECOND AMENDMENT) REGULATIONS, 1990
(GSR 180-E OF 1991)

(A)

6.1. The Mormugao Port Employecs’ (Leave Travel Concession)
(Sccond Amcndment) Regulations, 1990 werc published in the Gazette of
India: Extraordinary, Part II, Section 3(i), dated 25 March, 1991. It was
noticed that the regulations were published in the official gazette in March,
1991 but thc short title indicated the ycar as 1990. Normally, the year in
the short title should have relevancc to the ycar of publication of the
notification in the official gazette. The matter was referrcd to the
concerned Ministry of Surface Transport for ascertaining their comments.
In their reply dated 2 April, 1992, the Ministry stated as under:—

“Year in the short title

The amendment regulations were framed in the year 1990, thc
proposal was approved by the Board’s mccting on 31-1-91, as such
the year indicatcd in the short titic was not changed. A corrigendum
would be issued.”

6.2. The Committee observe it is a well-accepted practice that short title
to rules, regulations, bye-laws etc. should bear the year in which they are
published and not some other year. Indication of incorrect year in the short
title might cause difficulty in location of the ‘order’. The Committee have
time and again impressed the need for indicating the correct year in the
short title. Some observations of the Committee made in paras 27-28 of |
their Fifth Report (Fifth Lok Sabha) to this end were circulated to all
Ministries/Departments as early as in January, 1974 by the Ministry of Law
and Justice. Hence, the plea advanced by the Ministry of Surface Transport
for not changing the year in the short title because the proposal was
approved by the Board later in January, 1991, is not at all tenable.

6.3. The Committee note that the Ministry have now agreed to issue a
corrigendum to rectify the error in the short title to the regulations. Still the
fact remains that If they would have exercised due vigilance in this regard,
the error could have been avoided. The Committee desire the Ministry to
notify the requisite corrigendum at the earliest and also take other remedial
steps so as to avoid recurrence of such lapses.

(B)
6.4. It was further observed from the short title of the Mormugao Port
Employecs' (Lcave Travel Concession) (Second Amendment) Regulations,

8



9.

1990 that it was thc Second Amendment that was being made during the
year 1990 to the principal regulations. However, in the footnote to the
notifications, thc particulars of the first amendment made to the principal
rcgulations during 1990 had not becen mentioned. The matter was referred
to the concerned Ministry of Surface Transport for clarifications. In thcir
reply dated 2 April, 1992, the Ministry stated as under:

“Amendment number in the short title

In the year 1990 there was no other amendment carried out to the
said Rcgulations. The word ‘Sccond Amendment’ is inadvertantly
indicated instead of ‘First Amendment’. Necessary corrigendum will
be issued.”

6.5. The Committee observe that the purpose of indicating amendment
number in the short title to the amending rules, regulations, etc. notified
during a calendar year is mainly to facilitate easy referencing of such
amendments made from time to time. Otherwise, it may often turn out to
be a cumbersome exercise for anyone to trace out as to how many other
amendments have already taken place. On the other hand, if an amendment
‘Order’ contains a wrong or incorrect serial number as to the amendments
made, the very purpose of assigning serial numbers may be defeated in as
much as it may lead to confusion in the mind of the concerned public in
tracing back the previous amendments.

6.6. The Committee note that in the instant case, the first amendment
was inadvertently mentioned as the second amendment. This might lead the
public to believe that some earlier amendment had also taken effect whereas
the same did never exist. Thus, instead of helping easy referencing, the
erroneous serial number would mislead the people. The Committee note
that the Ministry of Surface Transport have attributed the error to
inadvertence and agreed to issue a corrigendum. The Committee desire the
Ministry to streamline their procedure with a view to exercise more
vigilance in the matter of framing statutory ‘Orders’ in future so that the
errors of the like nature are detected and remedied in time before such
instruments are publicised in the gazette.
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AMENDMENT TO VISAKHAPATNAM FISHING HARBOUR
REGULATIONS, 1986 (GSR 297-E OF 1991)

(A)

7.1. Amcendment to Visakhapatnam Fishing Harbour Regulations, 1986
(GSR 297-E of 1991) was published in the Gazette of India:
Extraordinary, Part II, Section 3(i), dated 4 June, 1991. The Amendment
Notification was found deficient in respect of the following attributes:

(i) Short title

The Amendment Regulations did not contain thc usual
short title. For ecasy and quick refercncing, the Committce
have recommended that ‘Orders’ whether original or
amending, should bear short titles both in the body and at
the top.

(ii) Commencement

The date of commencement of the Amcndment
Regulations had not becn indicated, therein. To obviate
any scope of confusion in thc minds of persons for whose
benefit the rules are framcd, the Committec have
recommended that a sub-rule regarding the date of coming
into force of rules should always be included therein.

(iii) Foot-note

Therc was no foot-notc addcd to the Amendment
Regulations. In the case of amending ‘Orders’, the
Committee have recommendcd that rcfcrence should be
given therein to the original ‘Order’ and the subsequent
amendments or atleast, to the last amendments, if any, so
that one could kecp track of the amendments in the
principal rules.

7.2 The matter was taken up with the Ministry of Surfacec Transport
(Ports Wing) to ascertain if thcy had any objection to amending the
Regulations to the desircd effect. In their reply dated 21 April, 1992, the
Ministry stated as under:

“This Ministry have no objcction to carry out the amendments
suggestcd by the Committee.”

7.3 The Committee note that the Amendment to Visukhapatnam Fishing
Regulations, 1986 was deflclent in respect of certain essential attributes of

10
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Subordinate Legislation like short title, date of commencement and the
usual foot-note at the end. On being pointed out, the Ministry of Surface
Transport have indicated that they have no objection to carry out the
amendments suggested by the Committee. The Committee desire the
Ministry to process the matter expeditiously in consultation with the
Ministry of Law and Justice with a view to remove the infirmities that have
crept into the regulations. The Committee also direct the Ministry to take
suitable remedial steps so that such lapses do not recur in future.

(B)

7.4 Itcm 1 of regulation VI, as amended, of thec Visakhapatnam Fishing
Harbour Rcgulations read as under:

“VI. DEPOSITS:
1. Security Deposit:

The Following amounts shall be dcposited with the
Board of Trustces by the owner of the Fishing
Trawler/Fishing Vessel/Boat as Sccurity Deposit in
addition to the prescribed fces payable at the time of
issuc of licencc within 10 days from the date of
receipt of intimation.

(i) If only one Fishing Trawler/ Rs. 10,000/-
Fishing Vessel is owned.

(ii) If two Fishing Trawlcrs/Fishing Rs. 15,000/-
Vessels are owncd.

(iii) If more than two Fishing Rs. 20,000/-
TrawlersFishing Vessels are
owned.

(iv) Fishing Boat. Rs. 500/-

This dcposit will normally be rcfunded on the
2xpiry of the liccnce period after adjusting the
outstanding dues. if any, payablc to the Board. If the
licenee is cancclled for any of the reasons stipulatcd
in thesc rcgulations, the sccurity deposit shall be
forfeitcd without any notice to the owncr.”

7.5 In this conncction, thc concerncd Ministry of Surfacc Transport
(Ports Wing) were requested to State whether the cnabling Act viz. the
Major Ports Trust Act, 1963 confcrred any cxplicit power on the Board of
Trustces to rcalisc amounts by way of Security Deposits. If so, the rclevant
provisions of the Act might be indicated. In their reply dated
21 April, 1992, thc Ministry stated as under:

“Under the M.P.T. Act, there are no explicit powers conferred on
the port trust board to raisc security dcposits.”
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7.6 The Committee note that the Visakhapatnam Fishing Harbour
Regulations, 1986 were formulated in exercise of the powers conferred
under section 123 of the Major Port Trusts Act, 1963. In their reply, the
Ministry of Surface Transport have conceded that there are no explicit
powers conferred on the Port Trust Board to raise security deposits under
the Major Port Trusts Act. The Ministry have also not indicated the source
of any implied power e¢ither enabling the Port Trust to raise such deposits.

7.7 The Committee find that regulation VI of the Visakhapatnam Fishing
Harbour Regulations not only makes provision for raising substantial
amounts ranging from Rs. 500~ to Rs. 20,000~ from the owners of the
Fishing Trawlers/Vessels/Boats as security deposits but it also lays down for
forfeiture of such security deposits without any notice to the owner if the
licence is cancelled. The Committee are of the view that such provisions are
of substantive nature and they seek to levy charges without any express
authorisation therefor in the parent enactment. In the absence of such
authorisation, the subordinate authority ought not resort to such extreme
remedies of substantive nature. The Committee, therefore, direct the
Ministry to omit the provisions from the regulations forwith. However, if
the Government so consider necessary, they may bring forth the requisite
amending Legislation before Parliament for the purpose.

©

7.8 Whilc scrutinising thc Amcndment to Visakhapatnam Fishing
Harbour Rcgulations (GSR 297-E of 1991), it was obscrved that thc
Amcndment Order was dcficient with respects to certain  essential
ingredicnts of formulation and did not conform to the prescribed form.
Against this background, thc conccrncd Ministry of Surface Transport
were requested to state whether the Amendment Regulations were got
vetted from the Ministry of Law at any stage. In reply, the Ministry statcd
as under:

™
“Regarding vetting of the rcgulation by the Ministry of Law it is
stated that a view was taken by the Ministry of Law that the
rcgulations scnt by Port Trust Board nccd not be got vetted from
that Ministry.

It is further stated here that the port trust have their own legal
department and all such regulations are required to be vetted by
the Icgal department of the concerncd port trust.”

7.9 To the Conmunittee, the Amendments to Visakhapatnam Fishing
Harbour Regulations appears to be the outcome of a hasty exercise made by
the Visakhapatnam Port Trust. Consequently, several infirmitics have crept
into the formulation of this tiny piece of subordinate legislation. To mention
a few, there is no short title, no amendment number, no year of
publication, and no date of its coming into force, which normally form part
of any such amendment.
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7.10 Subordinate law is in no way less important than the principal law
as it always carries with it the full force of the principal law. The
Committce need hardly stress that such law should as well receive utinost
care and expertise in its formulation and in fact, there can be no short-cuts
to be applied to its formulation. The Committee, therefore, desire the
Ministry of Surface Transport to reconsider the whole matter with a view to
evaluate the existing procedures obtaining in the Port Trusts in this regard
and they would do well if all subordinate legislation is routed through one
single agency like the Legislative Department of the Ministry of Law and
Justice with the aim of imparting a certain amount of uniformity in its form
and construction and to get rid of any avoidable discrepancies in its
formulation.
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The New Mangalore Port Trust Employces’ (Contributory Outdoor and
Indoor Medical Benefit After Retirement) Regulations, 1991 (GSR 312-E of
1991)

8.1 The- New Mangalore Port Trust Employees’ (Contributory Outdoor
and Indoor Medical Benefit After Retirement) Regulations, 1991 (GSR-312E
of 1991) were published in the Gazette of India: Extraordinary, Part II,
Section 3(i), dated 21 June, 1991. Sub-regulation (b) of regulation 4 of the
aforcsaid regulations read as under:

‘4. Registration:

LEJ - LY

(b) On rcccipt of the application of the Hcad of Dcpartment the
contents of the application will be scrutiniscd with reference to
rccords available in that department and forwarded to thc Chief
Mecdical Officer. The Hcad of Dcpartment or an Officer
appointed by him, whilc forwarding thc application to the Chicf
Mcdical Officer, should certify on thc application as dctailed
hercunder:

‘I have pcrsonally verificd the contents of the application with
rcference to records available with this department and it is
certificd that the applicant is cligible for the bencfit under the
New Mangalore Port Trust Employees’ (Contributory Outdoor
and Indoor Mcdical Bcnefit After Rctircment) Rcgulations,
1990°."

8.2 During the course of scrutiny, the notification was found to contain
printing crrors at scveral places. However, attention of the concerned
Ministry of Surfacc Transport was, in particular, drawn to thc crror in the
vcar of the rcgulations rcferred to as ‘1990° instcad of ‘1991° appearing
regulation 4(b) ibid. It was cnquircd whether a corrigendum had since
been issucd by the Ministry to rectify the crror that had crept in. In reply
dated 24 Fcbruary, 1992, the Ministry statcd as under:

*....nccessary corrigecndum will be issucd shortly as dcsired.”

8.3 The Committee note that the Ministry of Surface Transport have
agreed to issue necessary corrigendum to rectify the errors that have crept
into the regulations at the printing stage. However, the fact remains that the
Miunistry had not acted in the matter till it was pointed out by the
Committee. The Committee hope that the Ministry would now streamline
ithe procedure in order that such lapses do not recur.

14
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(B)
8.4 Sub-regulation (¢) of regulation 4 of thc Ncw Mangalore Port Trust
Employees’ (Contributory Outdoor and Indoor Medical Benefit After
Rctircment) Regulations, 1991 rcad as follows:

‘4. Registration:
. e *e

(e) On receipt of the rcommendations from the Head of the
Department, thc Chief Medical Officer will issue to the retired/
invalid employee or spouse as the case may be, an identity card in
the prescribed proforma Annexurc ‘B’ (attached)—with a copy of
photograph duly pasted on it. The second copy of the photograph
should be pasted on the application and kept for records. The cost
of thc identity card, if any, should be borne by the retired
employeesspouse.”

8.5 In this conncction, the Ministry of Surface Transport were asked to
statc whether the cost of the identity card had since been prescribed and if
so, the rates thercof and the specific authority in the enabling enactment
empowcring thc Government/Board to impose such a lcvy. In reply dated
24 Fcbruary, 1992, the Ministry stated as under:

*3(a) of the regulation indicating the amount of one time lumpsum
contribution of individual class indicates that it includes the cost of
identity card if any.”

8.6 The Committee note from the reply of the Ministry that the cost of
the identity card forms part of the one time lumpsum contribution payable
under regulation 3(a) of these regulations. It flows from this that once the
lumpsum contribution is paid, no further charge is payable by the
bencficiary towards the cost of the identity card. Hence, the provisions ‘‘the
cost of the identity card, if any, should be borne by the retired employee/
spouse’’ appearing in regulation 3(e) have become redundant. To obviate
any confusion in the minds of the beneficiaries in this respect, the
Committee desire the Ministry to omit the redundant provisions from the
statutory regulations at the earliest. In this connection, the Committee
would further like to observe that while formulating subordinate law, care
should always be taken to ensure that the charges of either description are
not levied without proper and express authorisation therefor in the parent
statute.



IX

THE COCHIN PORT TRUST EMPLOYEES (CONTRIBUTORY
OUTDOOR AND INDOOR MEDICAL BENEFIT AFTER
RETIREMENT) REGULATIONS, 1991 (GSR 313-E of 1991)

9.1 The Cochin Port Trust Employees (Contributory Outdoor and
Indoor Medical Benefit After Retirement) Regulations, 1991 (GSR 313-E
of 1991) were published in the Gazette of Indic: Extraordinary, Part II,
Scction 3(i), dated 21 June, 1991. Sub-regulation (c) of Regulation 3 of the
aforesaid regulations read as under:—

*3. Definitions

LR e L1

(c) Class 1, Class II, Class III and Class IV posts shall have the
mcanings respectively assigned to them as under.

Class I posts i.e, posts carrying a scale of pay the maximum of
which is more than 1930/ in terms of the pay scales approved
vide Ministry of Surface Transport’s letter No. PW/PEO-2/84
dated 1-2-84 or as may bc rcvised from time to time.

Class II posts i.e., posts carrying a scale of pay the maximum
of which is not morc than Rs. 19304 in terms of the pay scales
approved vide Ministry of Surface Transport’s letter No. PW/
PEO-2/84 datcd 1-2-84 or as may be revised from time to time.

Class III posts i.e. posts carrying a scale of pay the maximum
of which is morc than Rs. 1580/~ but not morc than Rs. 28004
in terms of the pay-scales approved vide Ministry of Surface
Transport's letter No. LB-12011/1/86-R.O. (Vol. II) datcd 3-8-
89 or as may be rcvised from timec to time.

Class IV posts i.e. posts carrying a scale of pay the maximum
of which is not morc than Rs. 1580/ in tcrms of the pay scales
approved vide Ministry of Surface Transport's letter No. LB-
12011/1/86-R.O. (Vol. II) dated 3-8-89 or as may be reviscd
from time to time.”

9.2 The Ministry of Surfacc Transport were requested to furnish their
comments on the following points arising out of the above regulation:—

(a) Thc minimum limits of pay-scales assigned to Class I, II, III &
IV arc not quite clear and contain an clement of overlapping
and rcquire to be claborated.

(b) Reference to letters of the Ministry of Surface Transport seems
to bc rcdundant as the schedule of the rcgulations is already
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approved by the Central Government in the prcamble to the
regulations and hence may bc omittcd to avoid confusion.
Besides these lctters have not been appended to the rcgulation
for information of all concerned.

(c) The phrase ‘as may be revised from time to time’ seems to have
the cffect of eroding the very provisions of this regulations.”

9.3 Thc Ministry of Surface Transport, in their reply dated 24 February,
1992, stated as under:—

“Regulation 3 (c)

(a), (b), (c) — As desired by the Committec, necessary changes will
be made and corrigendum will be issued.”

9.4 The Committee note that on being pointed out, the Ministry of
Surface Transport have agreed to carry out the requisite amendments in
sub-regulation (c) of regulation 3 of the Cochin Port Trust Employees
(Contributory Outcoor and Indoor Medical Benefit After Retirement)
Regulations, 1991 by issue of necessary corrigendum. The Committee desire
the Ministry to hasten the process of finalisation of the proposed
amendments and notify the same at the earliest so as not to prolong the
infirmities that have crept into the regulations.

Interpretation Clause

9.5 Regulation 9 of the Ncw Mangalorc Port Trust Employees’
(Contributory Outdoor and Indoor Medical Bencfit After Rctirement)
Rcgulations, 1991 rcad as undcr:

“9. Interpretation:

When a doubt ariscs as to the intcrpretation of these Regulations
the matter will be referred to the Chairman, New Mangalore Port
Trust, whosc dccision shall be final.”

9.6 Likewisc, rcgulation 11 of the Cochin Port Trust Employces
(Contributory Outdoor) and Indoor Mcdical Benefit After Rctirement
Rcgulations) 1991 rcad as under:

“11. Interpretation:

Where any doubt arises as to the intcrpretation of these
Regulations, it shall be referred to thc Board and its decision shall
be final.”

9.7 Similarly, rcgulation 27 of the Paradip Port Employces (Gencral
Provident Fund) Regulations, 1989 read as under:

*27. Interpretation :

If any question ariscs rclating to thc interprctation of thesc
regulations, it shall bc referred to the Board whose decision

thereon shall be final.”
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9.8 The phrases likc ‘whosc decision shall be final’, ‘its decision shall be
final' and ‘whose deccision thereon shall be final’ were apt to give an
impression in the minds of the general public that the jurisdiction of the
courts of law was being ousted. The matter was referred to the Ministry of
Surface Transport for their comments. In their reply—identical to all the
threc cases, the Ministry stated as under:

*....regarding regulation .... we have sought legal opinion and the
same is as bclow:—

‘The clausc in question is a usual clause found in most of the
statutory rules. The intcntion is not to exclude the jurisdiction of
court. The basic idca behind the clause is that ¢he authority which
issucd the rule, alonc knows the intention behind the rule and if
any dispute arises between the various implementing agencics with
regard to interpretation of the said rules, decision of such authority
in so far as implementing agencics are concerned, will be final.
Resort can always bc had by an aggricved person to a civil court.’

In view of the above, it is felt that there is no nced to amend
this regulation.”

9.9 The Committee have time and again held the view that interpretation
clause should not be so worded as to give an impression that
power of interpretation of rules which should vest in the courts, had been
taken away or the jurisdiction of the courts is being ousted in any way.

9.10 Further, in para 18 of their Fourth Report (Third Lok Sabha), the
Committee have observed as under:

‘18. The Committee are of the view that although it is true that the
interpretation of the rules given by the Executive is not binding on
the Courts, yet the rules should not be so worded in a manner
which may give an impression on the mind of the persons concerned
that the jurisdiction of courts of law Is being ousted. The Committee
desire that if it is considered necessary to retain an interpretation
clause in the rules, the clause should be worded on the lines of
regulation 24 of the Kandla Port Employees’ (Allotment of
Residence) Regulations, 1964 which reads as under:

24. Interprctation of regulations:— If any question arises as
to the interpretation of these regulations, the same shall be
dccided by the Board.”

9.11 The Committee relterate their earlier recommendations as aforesaid
and desire the Ministry of Surface Transport to bring forth the requisite
amendments to the regulations at the earliest.

New DELHI; SOMNATH CHATTERIJEE,

992/Asadha, 1914 (Sak Chairman,
Tuly, 1 saana (Saka) Committee on Subordinate Legislation.
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APPENDIX-I

(Vide para 4 of the Introduction of the Report)
Summary of main Recommendations/Observations made by the Committee

in their Fourth Report (Tenth Lok Sabha)

S.No. Para

Summary

3

The Rubber Board of India Financial Adviser and Project
Officer Recruitment (Amendment) Rules, 1991 (GSR 358 of
1991)

The Committec notc that on being pointed out, the
Ministry of Commerce have agreed to provide the requisite
foot-notc indicating thc details of the original notification
dated 16th Octobcr, 1990. The Ministry have also
expressed regrets for the omission on their part for not
doing so at thc time of issuc of thc amendment
notification. Thc Committcce desirc thc Ministry to finalisc
the rcquisite corrigcndum cxpeditiously and notify the
same at thc earlicst.

The India Security Press and Currency Note Press
(Drafisman and Tracer) Recruitment Rules, 1991 (GSR 204
of 1991)

The Committce notc that the Ministry of Finance
(Dcpartment of Economic Affairs) have agreed to amend
the Schedule appended to the India Security Press and
Currcncy Notc Press (Draftsman and Tracer) Recruitment
Rules to describe the entry in Column 5 against the post of
Tracer to rcad as "Not Applicable’ instcad of *Sclection’ so
as to put thc provisions in ordcr. The Committcc dcsirc
the Ministry to do the ncedful at the carlicst.

In this conncction, the Committcc arc constraincd to
obscrve that had the Ministry taken duc carc of the
instructions issued by thc then Dcpartment of Personncl
and Administrativc Retorms as carly as in 1979, such
infirmitics in the rccruitment rules could have been averted
in time. This is simply illustrative of the casual approach
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2 3

with which thc statutory rulcs are decalt with in the
Ministry. Thc Committcc necd hardly point out that the
statutory rulcs ought to be finaliscd with utmost carc and
caution at all lcvcls in the Ministry.

3.5 The Ministry of Home Affairs, Department of Official
\lLanguage, Central Hindi Training Institute (Accounts
fficer) Recuritment Rules, 1991 (GSR 201 of 1991)

Thc\ Committec notc that in accordance with the
guidelines issucd by the Departmnct of Personnel and
Training in March, 1988, such of the armcd forces
personnel as are duc to rctirc or to be transferrcd to
reserve within a period of onc year and having rcquisitc
experience and qualifications, can also be considercd for
appointment to Group 'A’ and ‘B’ posts requircd to bc
filled up by transfcr on deputation of Government servents
belonging to morc than onc scrvice. However, the
Comnmittee find that the extent recruitquent rules do not
lay down thc minimum qualifications and™expcrience in‘\

accounts which thc armed forces personnel o to
posscss to bccomc.

4.3 The National Atlas and Thematic Mapping Organisation
(Assistant Manager) Recruitment Rules, 1991 (GSR 220 of
1991)

The Committce find that the provisions regarding
transfcr on dcputation for appointment to the post of
Assistant Manager in the National Atlas and Thematic
Mapping Organisation arc overlapping in as much as this
modc of appointment has becn resorted to in both the
slabs of 50% cach. However, with a vicw to avoid possible
stagnation that might causc to thc candidatcs emanating
from the dircct recruitment, the inclusion of the provisions
of transfer on deputation on both the occasions is
considcred csscntial by thc Ministry as also thc Union
Public Scrvice Commission. Kceping in view the limitcd
number of posts in thc various grades of officers manning
the Organisation, thc Committcc do not consider it
cxpeditent  to intcrferc  with the existing scheme of
appointments as laid down in the recruitment rules for the
time-being.




3, 3.5

The Ministry of lome Affairs, Depcriment of
Officisl Language, Centrel Hincl T-airing
Institute (Accounts Officer) Recrvitmant
Riles, 1991 (GSR 201 of 1531)

The® Committee note that in accordcnce with
the guidelines issued by the Department of
Personnel and Trainingin harch, 1638, such
of the armed forces personnel as &rTe due
to retire or to be transferred to reserve
within a period of one y2sr anc¢ having -
requisite experience an qualifications,
can also be considered for appointment to
Group 'A' and 'B' posts required is be
filled up by transfer on deputatimn o7
Government servants belonging to more than
one service, However, the Committee find
that the extant recruitment rules do not
lay down the minimum quslificatior.s and
experience in accounts which the s:med
forces personnel ought to posses to become
eligible for the post of .iccountsg Officer,
Consequently, all the cancidates irrespective
of their rank or qualificatione but having
some experience in accounts might claim
eligibility for a civilian post in the
rade of ‘Rs. 2000-3500, which can not be
he intention of these guidelines, Te
Committee, therefore, desire tha lLinistry

‘of Home Affairs to review the provisions

in the recruitment rules and prescribe the
minimum conditions of elicibility for the
armecd forces personnel as well in nore
specific terms so as to make the rules
self-contained and to do awey with am,
element of uncertainty in these respects.



3

5.2

6.2
6.3
6.5
6.6

The Paradip Port Employees (General Provident Fund)
Regulations, 1989 (GSR 150-E of 1991)

The Committcc note that thc Ministry of Surface
Transport have agreed to issue corrigendum to describe
the regulations as of 1991 instead of 1989. Thc Committee
desire the Ministry to do the needful without further dclay.
In this connection, the Committee cannot but re-stress that
the responsibility of the Ministry/Department docs not
cease with the sending of a notification to the Prcss. After
the rules, regulations are published in the gazette, the
Ministry/Dcpartment should take immediate steps to
examine whcther the same have been correctly printcd and
if necessary, to issuc a corrigendum thereto.

The observations of the Committee were circulated to all
Ministries’Departments by the then Department of
Parliamentary Affairs vide O.M. No. F. 32-40/72-R&C
dated 28 Fcbruary, 1973. Despite thcse standing
instructions, the Ministry had not taken any action after
publication of the notification in March, 1991 till the error
was pointcd out by the Committee. The Committec desire
the Ministry to dcvise suitablc measures so that such lapses
do not recur in future.

The Mormugao Port Employees’ (Leave Travel
Concession) (Second Amendment) Regulations, 1990
(GSR 180-E of 1991)

The Committee obscrve, it is a well-accepted practice
that short title to rules, regulations, byc-laws etc. should
bear the year in which they arc published and not some
other year. Indication of incorrect year in thc short title
might cause difficulty in location of the ‘Order’. The
Committec have time and again impresscd the need for
indicating the correct year in the short title. Some
observations of the Committee made in paras 27-28 of
their Fifth Report (Fifth Lok Sabha) to this end were
circulated to all Ministries / Departments as carly as in
January, 1974 by the Ministry of Law and Justice. Hence,
the plea advanced by the Ministry of Surface Transport for
not changing the year in the short title because the
proposal was approved by the Board later in January,
1991, is not at all tcnable.
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The Committce note that the Ministry have now agreed
to issuc a corrigendum to rectify the error in the short title
to the rcgulations. Still the fact rcmains that if they would
have cxercised due vigilance in this regard, the error could
have been avoided. The Committee desire the Ministry to
notify the requisitc corrigendum at the carliest and also
take other remedial steps so as to avoid recurrence of such
lapses.

The Committce obscrve that the purpose of indicating
amcndment number in the short title to the amending
rules, regulations, etc. notified during a calendar year is
mainly to facilitatc easy rcfercncing of such amendments
madc from time to time. Otherwise, it may often turn out
to be a cumbersome excrcisc for anyonc to trace out as to
how many other amendments have already taken place.
On the other hand, if an amendment ‘Order’ contains a
wrong or incorrect serial number as to thc amendments
madc, the very purpose of assigning serial numbers may be
defeated in as much as it may lcad to confusion in the
mind of the concerncd public in tracing back the previous
amcndments.

The Committec note that in thc instant casc, the first
amcndment was inadvertently mentioned as the second
amendment. This might lead thc public to believe that
some carlicr amendment had also taken cffcct whercas the
samc did ncver cxist. Thus, instcad of heclping easy
rcfcrencing, crroncous scrial number would mislead the
people. The Committee notc that the Ministry of Surface
Transport have attributcd thc crror to inadvertence and
agreed to issuc a corrigendum. The Committce desire the
Ministry to strcamline their procedure with a view to
exercise more vigilance in the matter of framing statutory
‘Ordcers’ in future so that the crrors of the like nature arc
detected and remedied in time before such instruments are
publicised in thc gazettc.
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1.3,
7.6
7.1,
7.8,
7.9

Amendment to  Visakhapatnam  Fishing  Harbour
Regulations, 1986 (GSR 297-E of 1991)

The Committecc notc that the Amendment to
Visakhapatnam Fishing Regulations, 1986 was deficient in
respecct of ccrtain essential attributes of Subordinate
Legislation like short title, datc of commencement and the
usual foot-notc at the end. On bcing pointcd out, the
Ministry of Surface Transport have indicated that they
havc no objection to carry out thc amendments suggested
by thc Committce. The Committce desire thc Ministry to
process the matter expeditiously in consultation with the
Ministry of Law and Justice with a view to remove the
infirmities that have crept into the regulations. The
Commiittec also direct thc Ministry to take suitable
remcdial stcps so that such lapses do not recur in future.

The Committce notc that the Visakhapatnam Fishing
Harbour Rcgulations, 1986 werc formulated in cxcrcise of
the powers conferred under section 123 of the Major Port
Trusts Act. 1963. In their reply, the Ministry of Surface
Transport have conceded that there are no explicit powers
conferred on the Port Trust Board to raisc- sccurity
deposits under thc Major Port Trusts Act. The Ministry
have also not indicatcd the source of any implied power
with cnabling thc Port Trust to raise such deposits.

The Committce find that rcgulation VI of the
Visakhapatnam Fishing Harbour Recgulations not only
makes provision for raising substantial amounts ranging
from Rs. 500/~ to Rs. 20,000~ from the owncrs of the
Fishing Trawlers/ Vesscls /Boats as security deposits but
it also lays down for forfeiturc of such security deposits
without an noticc to the owncr if the licence is cancelled.
The Committec are of the view that such provisions are of
substantive naturc and they seck to levy charges without
any cxpress authorisation therefor in the parcnt enactment.
In thc absence of such authorisation, the subordinate
authority ought not resort to such cxtreme remedies of
substantive nature. Thc Committee, therefore, direct the

Ministry to omit the provisions'\(iom the regulations
A\
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8.

8.3 and
8.6

forthwith. However, if the Government so consider
necessary, they may bring forth the requisitc amending
Legislation before Parliament for the purpose.

To the Committec, the Amendments to Visakhapatnam
Fishing Harbour Regulations appears to be the outcome of
a hasty excrcisc made by the Visakhapatnam Port Trust.
Conscquently, scveral infirmitics have crept into the
formulation of this tiny picce of subordinate legislation. To
mention a fcw, there is no short title, no amendment
numbcr, no year of publication, and no date of its doming
into force, which normally form part of any such
amendment.

Subordinatc law is in no way less important than the
principal law as it always carries with it the full force of
the principal law. The Committee need hardly stress that
such law should as well receive utmost care and expertise
in its formulation and in fact, therc can be no short-cuts to
be applied to its formulation. The Committee, therefore,
desire the Ministry of Surface Transport to reconsider the
whole matter with a view to evaluate the existing
proccdures obtaining in thc Port Trusts in this regard and
they would do well if all subordinate legislation is routed
through one single agency like the Legislative Department
of the Ministry of Law and Justice with the aim of
imparting a ccrtain amount of uniformity in its form and
construction and to get rid of any avoidable discrepancies
in its formulation.

The New Mangalore Port Trust Employees’ (Contributory
Outdoor And Indoor Mecdical Benefit After Retircment)
Rcgulations, 1991 (GSR 312-E of 1991)

The Committecc notc that the Ministry of Surface
Transport have agreed to issue necessary corrigendum to
rectify the errors that have crept into the regulations at the
printing stage. Howcver, the fact remains that the Ministry
had not acted in the matter till it was pointed out by the
Committee. The Committee hope that the Ministry would
now streamline the procedure in order that such lapses do
not recur.

The Committce note from the reply of the Ministry that
the cost of the identity card forms part of the one time
lumpsum contribution payable under regualtion 3(a) of
these regulations. It flows from this that once the lumpsum
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3

9.

Paras
9.44 and

contribution is paid, no further charge is payable by the
bencficiary towards the cost of thc identity card. Hence,
the provisions *‘the cost of the identity card, if any, should
be borne by the retired employeefspouse” appearing in
rcgulation 3(c) have become redundant. To obviate any
confusion in the minds of the beneficiaries in this respect,
the Committee desire the Ministry to omit the redundant
provisions from the statutory regulations at the earliest. In
this connection, the Committec would further like to
obscrvc that while formulating subordinatc law, care should
always be taken to cnsure that the charges of either description
are not levied without proper and express authorisation
thercforin the parcnt statute.

The Cochin Port Trust Employees’ (Contributory Outdoor and
Indoor Mcdical Benefit After Rctirement Regulations, 1991

9.8 to 9.11(GSR 313-E of 1991)

The Committec note that on being pointed out, the Ministry of
Surfacc Transport havc agreed to carry out the requisitc
amendments in sub-rcgulation (c) of rcgulation 3 of the Cochin
Port Trust Employccs’ (Contributory Outdoor and Indoor
Mcdical Bencefit After Retirement) Regulations, 1991 by issue of
nccessary corrigendum. The Committee desire the Ministry to
hasten the process of finalisation of the proposcd amendments
and notify the samc at the earliest so as not to prolong the
infirmities that have crept into the regulations.

The Committee have time and again held the view that
interpretation clause should not be so worded as to give an
impression that power of intcrpretation of rules which should vest
in thc courts, had been taken away or the jurisdiction of the
courts is being ousted in any way.

Further, in para 18 of their Fourth Report (Third Lok Sabha),
the Committec have obscrved as under:

“18. The Committec are of the view that although it is true that the
interpretation of the rules given by the Executive is not binding on the
Courts, yet the rules should not be so worded in a manner which may give an
impression on the mind of the persons concerncd that the jurisdiction of
courts of law is becing ousted. The Committee desire that if it is considered
neccssary to retain an interpretation clause in the rules, the clause should be
worded on the lines of regulation 24 of the Kandla Port Employecs’
(Allotment of Residence) Rcgulations, 1964 which reads as under:
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“24. Interpretation of regulations:—If any question arises as to the
intcrpretation of thesc regulations, the same shall be decided by the
Board.”

The Committee reiterate their earlier recommendations as aforesaid and desire
thc Ministry of Surface Transport to bring forth the requisite amendments to the
regulations at thc earlicst.
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APPENDIX II
(Vide para 3 of the Introduction of the Report)
v

MINUTES OF THE SEVENTH SITTING OF THE COMMITTEE ON
SUBORDINATE LEGISLATION (TENTH LOK SABHA) (1991-92)

The Committec met on Friday, 8 May, 1992 from 15.30 to 16.30 hours.
PRESENT

Shri Somnath Chatterjee—Chairman
MEMBERS

Shri E. Ahamed

Shri Chetan P.S. Chauhan

Shri Chhitubhai Gamit

Shri Ram Singh Kashwan

Shri Shravan Kumar Patel

Shri A. Vcnkata Reddy

Kumari Frida Topno

® N RN

SECRETARIAT
1. Shri S.C. Gupta—Additional Secretary
2. Shri R.K. Chattcrjce—Deputy Secretary
3. Shri Ram Kumar—Assistant Director

2. - s 'Y

3' s (X L 1]

4. The Committce then considered Memoranda Nos. 15 to 19 as
under:—

(i) The Paradip Port Employees (General Provident Fund) Regulations,
1989 (GSR 150-E of 1991) (Memorandum No. 15).

(A)

5. On bcing pointcd out, the Ministry of Surface Transport had agreed
to issue nccessary corrigendum for the year of Publication to describe the
regulations as of 1991. The Committee, howcver, desired the Ministry to
take an carly action in thc matter.

** Omitted portions of the minutes are not covered in the Report.
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6. The Committee note that the phrasc like ‘whosec decision thereon
shall be final’ was apt to give an impression in the minds of the general
public that the jurisdiction of the courts of law was being ousted. The
Committec were not satisfied with the reply furnished by the Ministry and,
therefore, reiterated their earlier recommendations as made in para 29,
Second Report (Third Lok Sabha) and recommended the Ministry to bring
forth the requisite amendments to the regulations at thc carliest.

(ii) The Ministry of Home Affairs, Department of Official Language,
Central Hindi Training Institute (Accounts Officer) Recruitment Rules, 1991
(GSR 201 of 1991)—(Memorandum No. 16)

7. The Committcc noted that the Recruitment Rules had been
formulated on the basis of guidelines issued by the Department of
Personnel and Training and nothing had been said in these guidelines for
prescribing the minimum rank of Armcd Forces Personnel, but they were
only rcquircd to posscss the rcquisite experience and qualification for
appointment to group ‘A’ and ‘B’ posts to be filled up by transfer on
deputation. The Committee, therefore, desired the Ministry to review the
mattcr and to put the conditions of eligibility for armed personnel in more
specific terms so as to do away with any clement of uncertainity in the
minds of the eligible candidates.

(iii) The New Mangalore Port Trust Employees' (Contributory Outdoor and
Indoor Medical Benefit After Retirement) Regulations, 1991 (GSR 312-E of
1991) (Memorandum No. 17)

(A)

8. The Committee noted that the Ministry had agrced to issue neccssary
corrigecndum. The Committee, therefore, recommended the Ministry to
rcctify the crror as pointed out by thc Committec at the carliest.

(B)

9. The Committec noted that the Ministry had come out with the reply
that thc cost of identity card, if any, was already included in the one time
lumpsum contribution of thc individual class. Thereforc, the provisions
“the cost of the idcntity card, if any should be borncby the retired
cmployce/spousc” had become redundant and right be omitted from the
regulation 4(3) of the regulations ibid to obviate any confusion. The
Committee, therefore, rccommendcd the Ministry not to levy any charges
unless there was cxprcss authorisation thercof in the parent statute.

©)

10. The Committecc noted that thc phrase likc ‘whose decision thereon
shall bc final’ was apt to give an impression in the minds of thc gencral
public that thc jurisdiction of the courts of law was becing ousted. The
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Committec were not satisfied with the reply furnishcd by the Ministry and,
therefore, reiterated their earlier recommendations as made in para 29,
Second Rceport (Third Lok Sabha) and recommended the Ministry to bring
forth the requisitc amendments to the rcgulations at the earliest.

(iv) The India Security Press and Currency Note Press (Draftsman and
Tracer) Recruitment Rules, 1991 (GSR 204 of 1991) (Memorandum
No. 18)

11. The Committee noted that on being pointed out by them, the
Ministry of Finance (Dcpartment of Economic Affairs) had agrced to
amend thc schedule appended to the India Security Press and Currency
Note Press (Draftsman and Tracer) Recuritment Rules, 1991 to describe
the entry in column 5 against the post of Tracer to read as ‘not Applicable’
instead of ‘Sclection’ so as to put the provisions at the proper footing. The
Committce desired the Ministry to do the ncedful at the earliest.

(v) The National Atlas and Thematic Mapping Organisation (Assistant
Manager) Recruitment Rules, 1991 (GSR 220 of 1991) (Memorandum
No. 19)

The Committee were satisfied with the reply furnished by the Ministry.
Hence, the Committee decided not to interfere with existing scheme of
appointments as laid down in thc rules.

The Committee then adjourned.
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MINUTES OF ‘THE EIGHTH SITTING OF THE COMMITTEE ON
SUBORDINATE LEGISLATION (TENTH LOK SABHA) (1991-92)

The Committce met on Friday, 19 June, 1992 from 15.30 to 16.00 hours.

PRESENT
Shri Somnath Chatterjce = — Chairman
MEMBERS
2. Shri E. Ahamed
3. Shri R. Dhanuskodi Athithan
4. Dr. K.D. Jcswani
5. Shri Guman Mal Lodha
6. Shri Ram Niwas Mirdha
7. Shri A. Vcnkata Reddy
8. Shri Mohan Singh
9. Shri Shivendra Bahadur Singh
10. Shri Tara Singh
SECRETARIAT
1. Shri S.C. Gupta — Joint Secretary
2. Shri R.K. Chatterjcc — Deputy Secretary
3. Shri Ram Kumar — Assistant Director

2. The Committce considercd memoranda Nos. 20-26 as follows:—

(i) The Mormugao Port Employees’ (Leave Travel Concession) (Second
Amendment) Regulations, 1990 (GSR 180-E of 1991) (Memorandum
No. 20)

, (A)

3. The Committcc were not satisfied with the reasons furnished by the
Ministry of Surface Transport for not indicating the corrcct year in the
short titlc to the rcgulations. The Committee, therefore, desired the
Ministry to strictly follow the observations’reccommendations made by
them in paras 27-28 of their Fifth Report (Fifth Lok Sabha) which were
circulated to all Ministries/Dcpartments s carly as in January, 1974 by the
Ministry of Law and Justice.

4. The Committcc notcd that, on being pointed out, the Ministry had
agrecd to indicate thc correct year in the short title to the regulations by
issuc of a corrigcndum. The Committce fclt that had the Ministry exercised
duc vigilancc in that regard, the crror could have been avoided. The

34
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Committce desired the Ministry to issue thc requisite corrigendum at the
earliest and also take other rcmedial measures so as to avoid recurrence of
such lapses.

(B)

S. The Committec noted that in the instant case, the first amendment
was wrongly mentioncd as the second amendment which would lead the
public to believe that some earlier amendment had also taken effect
whercas the same did never exist. On being pointcd out by thc Committee,
the Ministry of Surface Transport had attributed the error to inadvertence
and agrecd to issuc a corrigendum. The Committee desired thc Ministry to
exercisc duc vigilance in thc matter of framing statutory ‘Orders’ in future
that the crrors of the like naturc were detected and remedies in time
beforc such instruments werc published.

(ii) 1] o e .

(iii) Amendment to Visakhapatnam Fishing Harbour Regulations, 1986
(GSR 297-E of 1991) (Memorandum No. 22)

(A)

7. The Committee noted that on being pointed out by them the Ministry
of Surfacc Transport had indicated that they havc no objection to carryout
the amendments in respect of certain essential attributes of Subordinate
Legislation like short title, date of commencement and the usual footnote
at the cnd. The Committce desircd the Ministry to process the matter
cxpeditiously in consultation with the Ministry of Law and Justicc with a
view to removc the infirmities that had crept into the regulations. The
Committcc also recommended the Ministry to take suitable remedial steps
so that such lapscs did not rccur in future.

(B)

8. The Committcc notcd that the Visakhapatnam Fishing Harbour
Regulations, 1986, were formulated in excrcise of the powers conferred
under scction 123 of the Major Port Trusts Act, 1963. Thc Ministry of
Surface Transport, in their reply, had conceded that there were no explicit
powers confcrred on the Port Trust Board to raise security deposits under
the Major Port Trusts Act. The Ministry had also not indicated the source
of any implied powcr cither enabling the Port Trust to raisc such deposits.

9. The Committcc also noted that the regulation VI of the above
rcgulations not only made provision for raising substantial amounts ranging
from Rs. 500~ to Rs. 20,000 from thc owncrs of the Fishing Trawlers/
Vesscls/Boats as security dcposits but it also laid down for forfeiture of
such security deposits without any noticc to the owner if the licence was
cancelicd.

** Omitted portions of the Minutes are not covered in this report.
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The Committec were of the view that such provisions were of
substantive nature and they sought to levy charges without any express
authorisation thcrefore in the parent cnactment. In the absence of such
authorisation, thc subordinate authority might not to resort to such
cxtreme remcdies of substantive nature. The Committee, therefore,
dirccted the Ministry to omit the provisions for the regulation forthwith
or bringforth the rcquisitc amending lIcgislation before Parliamer* for the
purpose, if the Government so considercd necessary.

©

10. The Committee noted from the reply of the Ministry that the Port
Trust had their own legal department and all such rcgulations were
rcquired to be vetted by the legal department of the concerned port trust
and so these rcgulations were not got vetted from the Ministry of Law.

11. The Amendments to Visakhapatnam Fishing Harbour Regulations
appcarcd to be the outcome of nasty cxercise made by the
Visakhapatnam Port Trust. Consequently, several infirmities had crept
into the formulation of that tiny picce of Subordinate Legislation.
Subordinate law was no way less important than the principal law as it
always carricd with it the full forcc of the principal law. The Committce,
thercfore, desired the Ministry to reconsider the whole matter with a
vicw to cvaluate thc existing procedurcs obtaining in the Port Trust in
that rcgard and thcy would do well if all Subordinate Legislation was
routcd through one single agency like the Legislative Departments of the
Ministry of Law & Justice with —

(iv) The New Mangalore Port Trust Employees (Conduct) Fourth
Amendment  Regulations, 1991 (GSR 308-E of 1991)
(Memorandum No. 23)

12. The Committec considered the above Mcmorandum and were not
satisficd with the reply received from the Ministry of Surface Transport in
regard to Regulation 13(a), as amended, of the New Mangalorc Port
Trust Employces (Conduct) Regulations which made it obligatory on an
employce to rcport if any member of his family was cngaged in a trade
or business or owns or managed an insurance agency or commission
agency. The Committee, therefore, decided to hear the authorities in
person to clicit further clarifications in the matter.

(v) The Cochin Port Trust Employees (Contributory Outdoor and
Indoor Medical Benefit After Retirement) Regulations, 1991 (GSR
313 — E of 1991) (Memorandum No. 24)

(A)

13. The¢ Committee noted that on the matter being pointed out by
them, the Ministry of Surface Transport had agreed to makc nccessary
changes in sub-regulation (c) of regulation 3 of the Cochin Port Trust
Employecs (Contributory Outdoor and Indoor Medical Benefit After
Retirement) Regulations, 1991 by issue of Corrigendum. The Committee
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desired thc Ministry to hasten the process of finalisation and to take all
nccessary steps to remove the infirmities that had crept into the
regulations.

14. The Commitee had time and again held the view the interpretation
clause should not bc so worded as to give an impression that power of
interprctation of rules, which should vest in the courts, had been taken
away or thc jurisdiction of the courts was being ousted in any way. The
Committcc, thcrefore, desired the Ministry to strictly follow the
obscrvations / recommendations made by them in para 18 of their Fourth
Report (Third Lok Sabha).

15. The Committce rciterated their earlicr rccommendations and desired
thc Ministry of Surfacc Transport to bringforth the suitable amendment to
this regulations at the earliest.

(vi) The Rubber Board of India Financial Adviser and Project Officer
Recruitment (Amendment) Rules, 1991 (GSR 358 of 1991)
(Memorandum No. 25)

16. The Committecc noted that, on the matter being pointcd out by
them, thc Ministry of Commerce had agreed to provide the requisite foot-
note indicating thc details of the original notification dated 16 October,
1990. The Committec desired thc Ministry to finalise the requisite
corrigcndum cxpcditiously and to notify thc same at the carliest.

(viii) L1 e L] ]

The Committee then adjourned.

'

** Omitted portions of the Minutes are not covered in this report.



IX

MINUTES OF THE NINTH SITTING OF THE COMMITTEE ON
SUBORDINATE LEGISLATION (TENTH LOK SABHA) (1991-92)

The Committce met on Friday, 10 July, 1992 from 15.00 hours to
15.45 hours.

PRESENT
Shri Somnath Chattcrjee—Chairman
MEMBERS

Shri E. Ahamed

Shri Chhitubhai Gamit

Shri Ram Singh Kashwan
Shri Ram Niwas Mirdha

. Shri Shravan Kumar Patel
Shri A. Venkata Reddy

Shri Shivendra Bahadur Singh
. Shri Tara Singh

Kumari Frida Topno

I. REPRESENTATIVES OF THE MINISTRY OF COMMERCE
Shri D.R. Mehta—Chicf Controlicr of Imports and Exports

II. REPRESENTATIVES OF THE MINISTRY OF LAw, JusTICE AND COMPANY
AFFAIRS (LEGISLATIVE DEPARTMENT)

SoENOUMELD

[y

1. Shri K.L. Mohanpuria  — Secrctary

2. Shri A.C. Unni — Additional Secretary

3. Shri N.K. Agrawal — Joint Secretary and
Lcgislative Counsel

SECRETARIAT

1. Shri S.C. Gupta — Joint Secretary

2. Shri R.K. Chatterjec — Deputy Secretary

3. Shri Ram Kumar — Assistant Director

2. The Committce considercd the draft Fourth Report and adopted it.

3. The Committec authorised thc Chairman and in his absence,
Shri Tara Singh, M.P. to present the Rcport to the House on 14 July,
1992.

4 tO 11 L1 ] e L] J
The Committee then adjourned.

** Omitted portions of the Minutes are not covered in this report.
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