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REPORT 
I 

INTRODUCTION 

I, the Chairman of the Committee on Subordinate Legislation, having 
been authorised by the Committee to submit the Report on their behalf, 
present this Fifth Report. 

2. The matters covered by tbis Report were considered by the 
Committee (1991-92) at their sittings held on 19 June, 10 July and 
6 August; 1992. The Committee took evidence of the representatives of (i) 
Ministry of Commerce and Ministry of Law, Justice and Company Affairs 
(Legislative Department); and (ii) Ministry of Surface Transport (Ports 
Wing). The Committee wish to express their thanks to the Officers for 
appearing before the Committee and furnishing the information desired by 
them. 

3. The Committee considered and adopted this Report at their sitting 
held on 12 August, 1992. The Minutes of the sittings relevant to this 
Report are appended to it. 

4. For facility of reference and convenience, recommendations! 
observations of the Committee have been printed in thick type in the body 
of the Report and have also been reproduced in a consolidated form in 
Appendix I to the Report. 

NEW DELHI; 
August, 1992 

Sravana, 1914 (Saka) 

SOMNATH CHATTERJEE, 
Committee on Subordinate, Legislation. 

(v) 



REPORT 
I 

THE FOREIGN TRADE (DEVELOPMENT AND REGULATION) 
BILL. 1992 (BILL NO. 69 OF 1992) 

5. The Foreign Trade (Development and Regulation) Bill, 1992 (Bill 
No. 69 of 1992) was introduced in Lok Sabha on 3 April, 1992. The Bill 
sought to provide for the development and regulation of foreign trade by 
facilitating imports into. and augmenting exports from India and for 
matters connected therewith or incidential thereto. and to repeal the 
Imports and Exports (Control) Act, 1947. Clause 3 of the Bill read as 
under:-

.. Powers 10 make provision relating 10 imports and exports. 

3. (1) The Central Government may, by Order published in the 
official Gazette. make provision for the development and regulation 
of foreign trade by facilitating imports and increasing exports. 

(2) The Central Government may also, by Order published in the 
official Gazette, make provision for prohibiting. restricting or 
otherwise regulating. in all cases or in specified classes of cases and 
subject to such exceptions. if any, as may be made by or under the 
Order, the import or export of goods. 

(3) All goods to which any Order under sub-section (2) applied 
shall be deemed to be goods the import or export of which has been 
prohibited under section 11 of the Customs Act, 1962 and all the 
provisions of that Act shall have effect accordingly. 

1.2 Clause 3 of the said Bill conferred powers on the Central 
Government to make statutory Orders and such Orders were as well 
sought to be laid before two Houses of Parliament for modification etc. 
Normally, full purport and effect of the delegation of power to subordinate 
authorities were given in the Memorandum of Delegated Legislation 
annexed to the Bill. However the Memorandum of Delegated Legislation 
annexed to the Bill. made mention of the power sought to be delegated 
under Clause 19 of the Bill. but it skipped over the powers of delegation 
sought to be conferred under aause 3 ibid. In this connection, attention 
of the Ministry of Commerce was drawn to the following recommendations 
of the Committee made in para 6 of their First Report (First Lok 
Sabha):-

(i) the memorandum accompanying a Bill should give full purport 
and effect of the delegation of power to the subordinate 
authorities and also the the points which may be covered by the 
rules. the particulars of subordinate authorities or the persons 
who are to exercise the delegated power and the manner in 
which such power is to be exercised; 
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(ii) Government should provide memoranda in respect of all 
Government Bills which are pending before the House and 
which contain proposal for rule-making powers; and 

(iii) in future all Bills introduce in the House should invariably 
contain detailed memoranda on the lines indicated in (i) above." 

1.3 The Ministry of Commerce were requested to state the special 
reasons, if any, for departure from the normal practice in this regard. In 
their reply dated 1 May, 1992, the Ministry stated as under:-

" .... In this connection Legislative Department of Ministry of Law had 
been consulted who has opined as follows-

The procedure of introduction of a Bill in the Lok Sabha is 
governed by the Rules of Procedure and Conduct of Bllsiness of the 
Lok Sabha. Rule 70 of the said Rules (7th edition 1989) provides that 
a Bill involving any proposal for delegation of legislative power shall 
be accompanied by a memorandum explaining such proposal and 
drawing attention to their scope and stating also whether they are of 
normal or exceptional character. 

The memorandum regarding delegated legislation accompanying 
the Foreign Trade (Development and Regulation) Bill, 1992, has 
explained and drawn attention to clause 19 of the Bill which 
empowers the Central Government to make subordinate legislation 
by way of rules. The orders referred to in clause 3 of the Bill are to 
be made by the Central Government by way of policy directives or 
information intended for the benefit of general public and do not fall 
within the category of subordinate legislation. Further, sub-clause (3) 
of Clause 19 of the Bill makes it mandatory for Central Government 
to lay before each House of Parliament every order made by the 
Central Government under the Bill. The said sub-clause also 
empowers either House of Parliament to make any modification in 
the Order. We are of the view that the recommendation of the 
Committee on Subordinate Legislation referred to by Lok Sabha 
Secretariat in para 2 in their office memorandum does not relate to 
the subject matter of clause 3 of the Bill. 

It is hoped that this will meet your requirement." 
1.4 Provisions of Clause 3(2) of the Bill were seemingly identical to 

those of section 3(1) of the Imports and Exports (Control) Act, 1947 which 
was sought to be repealed. The Government had already admitted before 
the Committee that the 'Orders' issued under section 3 of the Imports and 
Exports (Control) Act, 1947 were instruments of subordinate Iclgislation, 
as could be seen from the fonowing recommendation of tbe Committee 
made in para 19 of their Seventh Report (Eighth Lok Sabha), presented 
on 2 May, 1986:-
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"19. Admittedly, tbe Exports (Control) Order, 1m is an 
instrument of subordinate legislation. The 'Order' bas been framed 
in pursuance of the powers conferred upon the Central Government 
under section 3 of tbe Imports and Exports (Control) Act 1947. 
Section 3 is, however, silent as to the laying of stach 'Orders' before 
Parliament. In tbis connection, the Committee find that sub-section 
(3) of section 8 of the said Act explicitly provides for laying of 
'every rule made by tbe Central Government under the Act' before 
each House of Parliament. In the opinion of the Committee, the 
provisions in section 3(3) of tbe Act are sufficient to cover all rule , 
regulations, bye-laws, orders, etc. that are framed by the Central 
Government in exercise of the legislative powers conferred by the 
Act. In this connection, the Committee need hardly stress that the 
requirement of laying the subordinate legislation by whatever name 
it might be called e.g. rules, regulations, bye-laws, orders etc., 
before parliament cannot be dispensed with in any case. In view of 
the fact that section 8(3) already contains provisions for laying, the 
Committee feel the Ministry should have no difficulty in laying the 
'Orders' issued have under section 3 of the Act before each House 
of Parliament." 

1.5 On 19 June, 1992, the Committee considered the matter at some 
length. The Committee did not approve of the contention of the Ministry 
of Law that the 'Orders' referred to in Clause 3 of the Bill were to be 
made by the Central Government by way of policy directives or 
information intended for the benefit of general public and did not fall 
within the category of subordinate lelgislation. With a view to make the 
position clear before the Bill was taken up for consideration in the House, 
the Committee decided to examine the representatives of the Ministry of 
Commerce as well as the Ministry of Law and Justice to further elucidate 
the matter. 

1.6 On 10 February, 1992, the representatives of the Ministry of 
Commerce ,nd the Ministry of Law and Justir.e appeared before tbe 
Committee. During evidence, the Secretary, Legislative Department and 
the Chief Cona.Uer of Imports and Exports agreed for the amendment of 
the Memorandum Of Delegated Legislation so as to include therein Clause 
3 of tbe Bill. In keeping with the assurance to the Committee, the Deputy 
Minister of Commerce accordingly brought forward the Revised 
Memorandum regarding Delegated Legislation to be appended to the 
Foreign Trade (Development and Regulation) Bill, 1992, pending for 
consideration of Lot Sabha. 

1.7 The CoauaJttee DOte wIdt satIIIacdoa that OIl beIq pointed out by 
tbeaa, tile MbdItry 01 CMlmerce Uft broqbt forth the Reviled 
MemoraDd ... 01 De",,,, t.eplatloa to be ........... to tile Fonip Trade 
(Development and RepIatloD) Bm, 1991. 



U 
TIlE LIFE INSURANCE CORPORATION OF INDIA (AGENTS) 

AMENDMENT RULES, 1990 (GSR 4 OF 1991) 

(A) 

The Life Insurance Corporation of India (Agents) Amendment Rules, 
1990 (GSR -<. of 1991) were published in the Gazette of India dated 
5 January, 1991 but were deemed to have come into force from 
19 January, 1989-retrospectively. In this connection, the Explanatory 
Memorandum appended to the rules read as under:-

"The Life Insurance Corporation of India has introduced a new 
Children's Deferred Endowment Assurance (with-profits) Plan viz., 
'Jeevan Balya' with effect from 19th January, 1989. Consequently, 
the rates of commission payable under the Plan to the Agents have 
been approved witli effect from 19th January, 1989. The rules are 
accordingly given retrospective effect from 19th January, 1989. 

It is certified that no insurance agent of the Life Insurance 
Corporation of India is likely to be affected adversely by the 
Notification being given retrospective effect." 

2.2 As mentioned above the Life Insurance Corportion of India 
introduced the children's deferred endowment assurance plan known as 
'Jeevan Balya' with effect from 19 January, 1989. However, the 
ngtification prescribing the rates of commission payable to the agents in 
this respect was published in the Gazette of India dated 5 January, 1991 
after a lapse of almost two years. The matter was taken up with the 
Ministry of Finance (Department of Economic Affairs) in March, 1992 for 
ucertaining the reasons for such inordinate delay in issue of the 
notification. In their reply dated 8 May, 1992 (which was unfortunately 
delayed by over two months), the Ministry stated as under:-

" ........ draft notification amending the LICI (Agents) Rules, 1972 to 
insert the Jeevan Balya Plan in the Commission tables was received 
from LIC in May, 1989 which was examined in this Ministry in 
consultation with Ministry of Law & Justice (Legislative 
Department). The draft notification was vetted by the LepJative 
Department after some correspondence with this Ministry regarding 
provision of explanatory note in the draft. Thereafter the vctted 
draft was ICDt to the Official Language Commiaion of the Ministry 
of Law and Justice for Hindi vcrsiotl. On reciept of the HiDdi 
vcrsion, LIC's confirmation that the draft as vetted by the 

4 
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Legislative Department meets LIC's requirement was obtained. 
Thereafter, approval of F.M. for the amendment to the Rules was 
taken. The draft notification as vetted by the Legislative 
Department was then sent to the Government of India Press for 
publication in December, 1990. The delay in the issue of the 
notification is regretted." 

2.3 The Committee note with concern tbat the Ministry of Flnance 
(Department of Economic Affairs) took a period of almost two yean In 
issuing an amendment nodftcatlon to iosert ~he r~!"lULliiiJL!'DlD In tbe 
cOmmissIon ti1ifesortbe Lilf lDsurance Corporation of India (Agents) 
Rules, 1973 whicb obviously meant delay Ig implementinl tbe amendment. 
According to the Ministry, the draft nollncation was received frOm the me 
Insurance Corporation In May, 1989. Even tbereafter It took them another 
19 mont,~~, _,,!!Lt!l~_.m_tf.f:M1D1atcd~t..£~rmpondenci bJOri"'lfi--WullSiflOn. 
1'he--Mlnistry have rell'etted the delay-In --ISsue ofthe'rrotllrCi'tlOn. "The 
Committee desire tbe Ministry to evolve suitable measures so as to avoid 
recurrence of sucb lapses In future, which bas been caused due to lack of 
proper attention being given to ImportllDt matters affediDl a large number 
of employees. 

(B) 

2.4 It was noticed that the entries incorporated in Schedule II and 
Schedule IV of the Life Insurance Corporation of India (Agents) Rules by 
the amendment notification were at variance in English and Hindi versions 
thereof. The Ministry of Finance were enquired if they had since i$sued the 
requisite corrigendum to rectify the error!>. In their reply dated 8 May, the 
Ministry stated as under:-

.. As regards the errors occuring in entires in Schedule II and 
Schedule IV, necessary corrigendum has been issued in September. 
1991 to rectify the errors ..... " 

2.5 Tbe Committee are un~p,y tonnd that the Ministry took a period 
of almost 8 months---mJssufiil tbe~orrilendQDlIRfr_"p~,IJ~~don,of the 
pzette'l'ioUncation In Jaauary, 1991. In this connection, they would Uke to 
rerer-iO-uearller recommendation, wbich was circulated to all Ministriesi' 
Departments of tbe Government of India "ide Department of Parliamentary 
Affairs O.M. No. F. 31(4)177-RAC dated 6 November, 1978, that 
COITiaalda to statutory rules etc. woul!l be publlabed within J8 days of the 
~ICiUOD 01 lbi ruleS. The Committee expect the Ministry to be..!!!!!. 
alert iD tUture 10 tLat the erron wbleb creep iDto the statutory' ruIeI are 
ridiDea It tbi earIieIt and In any cue wltbln the stipulated period of 
30 day. of publlcadon of the rules In tbe of!lclal lazette. 
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REPRESENTATION REGARDING THE INCOME-TAX 
(APPELLATE TRIBUNAL) RULES, 1963 

3.1 In a representation dated 29 November, 1991, addressed to the 
Chairman, Committee on Subordinate Legislation of Lok Sabha, 
Shri Chandra Prakash Agrawlll, President of the Uddhyog Vepar 
Prathinidhi Mandai, Kaimganj (District Farrukhabad-Uttar Pradesh) 
raised the following significant points: 

...... That it appears that the Income-tax (Appellate Tr~bunal) Rules, 
1963 have not been laid on the Table of the House nor the same 
have been scrutinised by the Hon'ble Committee so far. 

2. That the Incwne Tax (Appellate Tribunal) Rules, 1963 should 
have proper and adequate provision to properly hear the appeals 
and further there should be clear and express provision in regard to 
passing speaking order just after hearing the arguments of the 
parties or otherwise within a reasonable time of 10 days as it is 
necessary and expedient in the interest of justice and fair play in 
action, keeping inview the most relevant and material fact that delay 
in delivery of judgement may not defeat the main purpose of 
hearing and arguments of the parties in the course of hearing. 

3. That nowadays it is the general practice that speaking orders 
are not passed and further it takes months together when 
judgements are passed and delivered to the parties and it is serious 
matter. Such specific cases can be made available, if proper 
opportunity· is given to the petitioner. 

4. That in the circumstances of the case, it is necessary and 
expedient in the interest of justice and fair play in action that there 
should be immediate effective action in the matter to check the 
prevailing practice. 

5. The Tribunal is a quasi-judicial authority and is, as such, 
required to pass speaking orders for its conclusions recording 
therein the points addressed before it both pro and against. The 
Tribunal has reported that to their knowledge, there is no order 
passed by any member in the country, without pving rcuons for tbe 
conclusions. 

6. Under tbe administrative instructions pven by the President of 
the Income-tax Appellate Tribunal, the • orders of the Tribunal sbaD 
have to be passed witbin 30 days of the conclusion of the arguments • • 

6 
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and, in case of delay, the reasons therefor must be given by the 
Members. The Tribunal in a year disposes of about 45,000 to 55,000 
appeals all over the country. There may be a few cases where delay 
might have taken place in disposing of the appeals beyond 30 days 
but those orders are very few and they are always monitored by the 
President and the Vice-Presidents of the Income-tax Appellate 
Tribunal. Some times, cases do take time for study. Except in smal 
cases, it is not possible to dispose of the appeals on the very date of 
hearing. Decisions in complicated revenue matters cannot be given 
on the spot as they need study and discussion among the Members. 
Still, the period of one month is considered to be reasonable for 
passing orders on appeals fully-heard. 

7. Similarly there are standing instructions to the Registry of the 
Tribunal that all orders passed by the Tribunal are to be 
communicated to the parties concerned within three weeks of their 
being signed by the members constituting the Bench. These 
instructions are being complied with strictly and the orders of the 
Tribunal are. generally communicated to the parties in time except in 
very few cases where the orders are voluminous and require 
corrections, retyping, comparison, etc. There has been no complaint 
from any quarter either about the delay in passing of orders or of 
passing of non-speaking orders, either by the parties before the 
Tribunal or by High Courts to which references lie against the 
orders of the Tribunal. 

8. The existing rules have been working satisfactorily for the last 
several decades." 

That it is the worth-while to be submitted here that the W.ain purpose of 
hearing and arguments is that the parties are given due opportunity to put 
their case and in support of the same. make the rulings available to the 

. Tribunal relied by them and this object can be only achieved when 
judgment is made at the spot or in any case within a very short time and 
not otherwise. 

3.2 In a communication dated 31 March. 1992. the Department of Legal 
Affairs in the Ministry of Law, Justice and Company affairs furnished the 
following comments on the points raised in the said representation:-

"Under Section 255(5) of the Income-tax Act, 1961. the Appellate 
Tribunal has the power to regulate its own procedure and the 
procedure of the Benches thereof in all matters arising out of the 
exercise of its powers or of the discharge of its functions including tbe 
places at which the Benches shall hold their sittings. In exercise of tbe 
power conferred by this sub-section, the Appellate Tribunal made its 
Rules called "The Income-tax Appellate Tribunal Itulcs, 1963" by a 
Notification No. I-IT 163 dated 17.4.1963. These Rules are published 
in the Official Gazette. • 
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2. The Tribunal has constituted a Rules Committee to consider the 
necessity to amend it!> Rules as and when circumstances arise and tbe 
amendments are also published in the official Gazette. A copy of tbe 
said rules is placed at Annexure-A. 
3. There is no provision in the Act requiring that Rules framed by the 
Appellate Tribunal should be laid on the Tables of Parliament. 

4, Rules 18 to 35 of the Income-tax Appellate Tribunal Rules lay 
down the procedure for hearing of appeals and references etc. These 
rules cover. in clear terms, all aspects of the hearing of appeals, such 
as preparation of papcrbooks, fixation of appeals for hearing, filing of 
cross objections, ex-parte hearings production of additional evidence, 
adjournments and the passing of orders by the Tribunal and their 
communication to the parties." 

3.3 The Committee note from the reply of the Ministry of Law that there 
is no provision in the Income-tax Act for laying of the rules framed by tbe 
Appellate Tribunal before the two Houses of Parliament. In this context, tbe 
Committee, in paras 10-11 of their Fourteenth Report (FIfth Lok Sabba), 
earnestly desired all Ministries / Departments to undertake examination of 
all Acts with which they were administratively concerned in order to find 
out which of them did not contain a provision for laying of rules before 
Parliament and to incorporate that provision in the Acts at tbelr earliest. 
With the enactment of the Delegated Legislation Provisions (Amendment) 
Act of 1983 and 1985, requisite provisions have already been Incorporated 
as many as 141 Acts. The Committee are surprised to nnd that stiD the 
nec!!ssary provisions have not been made in the case of the Income-tax Act. 
The Ministry should bring forth the necessary amendinl IeKlslatlon. in this 
rel:ard~!t..Mm:::Dl!tIf[.fiI!i and wI sucti"tb:ile"the Act Is SC! amended, tbe 
Goventment may suo motu lay the rules hefOre"-'the-';;' Houses of 
Parliament so as to keep the members apprised of the important deleaated 
legislative matters. 

3.4 The Committee observe that the Income-tax AppeDate Tribunal, being 
a quasi-judicial body. is required to pass speaking order after bearing the 
arguments of the parties concerned. To serve the ends of Justice and fair 
play better. the Committee bope that such orders wiD be passed wltbout any 
avoidable delay after the conclusion of the bearing. The Committee note 
that under the administrative Instructions Issued by the Presldeat of the 
Income-tax Appellate Tribunal, the orders of tbe Tribunal are required to 
be passe~"!itI!Jn_J!L!I!I~,,,Or the conclusion of tbe arpments and, In case-or-
delaf,the reasons therefor mUIt"biirven by the Members. SlmDarly, there 
are standing Instructions to the Realstry of the TrIbuDaI that all orden 
passed by the Tribunal are to be communicated to the parties CODCeI'Ded 
within three weeks of their beIDa liened by the Members eoDItIta .... the 
Bencb. The Committee bope that such period as mendoaed a,"",e wOI DOt 
be exceeded. 
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3.5 The Committee aJso note with concern that theft aft adminiltratlve 
instructions or standing instructions issued by the President to ..... late 
various pr~edural matten related to the Income-tax Appellate Tribunal. In 
this connection, the Committee would once alain Uke to emphasize that 
such administrative or standing instructions are no substitute to statutory 
rules. As these instructions are not pubUshed In the omclaJ lazette, these 
escape the notice or this Committee to Judge their rairness or otherwise. 
With a view to make the rules self-contained and ror information or the 
general public, these instructions mlcht be 'p~~"~,I!,_~~~tlltor').' ro.oUnI. As 
the instructions are already In vOlUe ror a lonl time, the Committee hope 
there should he no dimculty In incorporating them in the statutory rules. 



IV 
THE ALL INDIA SERVICES (DEA TII-CUM-RETIREMENT 
BENEFITS) AMENDMENT RULES, 1991 (GSR 57 of 1991) 

4.1 The All India Services (Death-cum-Retirement Benefits) 
Amendment Rules, 1991 (GSR 57 of 1991) were published in the Gazette 
of India dated 26 January, 1991 but were deemed to have come into effect 
from 1 January, 1986 retrospectively. The explanatory memorandum 
appended thereto stated that the limit of family pension was revised with 
effect from 1 January, 1986. But it was silent as to the circumstances 
leading to such enormous delay of five years in issuing the amendment. 
The matter wa'! taken up with the Ministry of Personnel, Public Grievances 
and Pensions for clarification and for ascertaining as to how the cases of 
family pension had I\ctually been governed during the intervening period. 
In their reply dated 1 April, 1992, the Ministry stated as under:-

"(a) Rule 22-B of the AIS (DCRB) Rules, 1958 governs grant of 
family pension to the family of members of AIS. 

(b) Sub-rule (2) of the said rule incorporates the rate of family 
pension and also prescribes a limit. 

(c) Prior to 01.01.1986 the rates were: (i) where the pay of a member 
of the service is Rs. 1200'- and above, 12% of pay subject to a 
minimum of Rs. 16()1- per month and a maximum of Rs. 25(Y- a 
month. 

(ii) Where the pay of a member of the service is Rs. 1199 or 
below, 15% of pay subject to a minimum of Rs. 100 a month and 
a maximum of Rs. 160 a month. 

(d) The above rates lind limits were raised w.e.f. 1.1.86 consequent to 
the acceptance of the recommendations of the Fourth Pay 
Commission. The revised rates and limits are-

(i) where the pay of a member of the service is reupecs three 
thousnad or less, twenty per cent of pay subject to minimum of Rs 
4501- per month. 

(ii) where the pay of a member of the. service is more than 
rupees three thousand, fifteen per cent of pay subject to a 
minimum of Rs. 6()(Y- and maximum of rupees one thousand two 
hundred fifty per month. 

(e) Sub-rule (8) of rule 22-B lays down the limit when two family 
pensions are granted to children of deceased parents who were 
members of the service. Prior to the amendment carried out vide 
GSR 51 of 26.01.1991 the limits were as follows:-

10 
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(i) if the surviving child or children is or are eligible to draw two 
family pensions at the rate mentioned in Rule ne, 
the amount of both the pensions shall be limited to five hundred 
rupees per mensum. 

(ii) if one ·of the family pensions ceased to be payable at the rate 
mentioned in rule 22-C and in lieu thereof the pension at the rate 
mentioned in sub-rule (2) becomes payable the amount of both 
the pens~on shall be limited to five hundred rupees per ~ensum. 

(iii) if both the family -pensions are payable at the ordinary rate 
mentioned in sub-rule (2) the amount of two pensions shall be 
limited to two hundred and fifty rupees per mensum. 

(f) There is a special provision for grant of family pension in certain 
cases unJer rule 22-C. This rule provides that for a period of seven 
years from the date of death or till the date on which the member of 
the service would have attained the age of 65 years, had he remained 
alive, whichever period is shorter, the pension payable under sub-
rule (2) of rule 22-B shall be at 50% of the basic pay last drawn 
subject to a maximum of twice the amount admissible under sub-
rule (2) of rule 22-B. 

(g) The limit of two family pensions prescribed under sub-rule (8) is 
directly linked to the limit prescribed in sub-rule (2). When the 
amendment was carried out in sub-rule (2) in 1987 in the wake of 
the recommendations of the Fourth Central Pay Commission, 
amendment to sub-rule (8) was missed. Since pension/family pension 
arc actually disbursed by the State Government/Accountant General, 
this Department was. unaware of the omission. Neither AGs nor the 
State Governments pointed out this omission, may be for the reason 
that they have been making family pension in such cases as per the 
rcvised rates prescribed under sub-rule (2). This Department noticed 
the omission towards the end of 1988 when a representation was 
received wherein it was urged that the limit of two pensions 
prescribed under sub-rule (8) may be removed. 

(h) Amendment seeking to revise the limit in sub-rule (8) was circulated 
to State Govornments in May, 1989. On receipt of the commentS" 
concurrence of the majority of States. in consultation with the 
Ministry of Law the amendment" waS finalised and notified in' 1991. 

As the above facts would indicate, the delay in carrying out the 
amendment in sub-rule (8) was caused due to oversight. Since neither AG 
nor State Governments pointed out the said omission. it Is presumed that 
they have been sanctioning family pensions in accordance with the revised 
rates as contained in sub-rule (2). as the limits prescribed in sub-rule (8) 
are directly linked to the limits stipulated under sub-rule (2). In any case. 
this particular sub-rule will apply only in a few cases where both the 
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parents are members of the All India Service and both are dcccucd. This 
Department is not aware of any luch case where this rule would have been 
applied during this intervenina period." 

4.2 The Committee DOte wUb eoacem that wblle earrylq out aD 
amendment In sub-rule (2) 01 rule ll-B of the AU India Servleel (Deatb-
cum-Retirement Beneftla) Rules In the yeU' 1987 In the wake 01 
recommendations of the Fourth Central Pay Commiulon, the Department 
of Penonnel and Tralnlq m...... the amendment to lUb-ruie (I) of nle 
22-8 due to 'ovenlaht'. At DO State GovtrnmentiAecoaatant Genenl, wbo 
actually dlsbuned peDiIoDfamUy peDilon, had pointed It out, tbe 
Department remained unaware 01 ,be omIuIon all a1onl. The omluloa came 
to the notice of the Department toward. the end of 1988 when a 
representation wal received by them urKinl that tbe limit of two peDlJoDI 
prescribed under .ub-rule (I) mlabt be removed. Tben, la May, 1989, tbe 
Department circulated the amendment In lub-rule (I) to tbe State 
Governments. On receipt of the comment...toacurrence of the majority of 
States, the Department ftnallled and notified the amendment In JanuU'y, 
1991. The Department Is allo not aware of any cue where this rule mlaht 
have been appUed durlnl tbe Intervenlnl period. 

4.3 The Committee U'e .urprlsed to nod that once an error bas crept Into 
the rule., It continues and there Is virtually no mechanism or procedure In 
the Department of Personnel and Tralnlnl to detect It at any point of time. 
The Committee are cODitralned to obltne that even wben tbe error came to 
the notice of the Department 01 Penonnel and Tralnlnl towards the end of 
19", the amendment eeeklni to revile the limit la IUb-rule (I) of rule 12-B 
wal circulated to State Gov.rnmentl In May, 1989, tbat Is, after a pp of 5 
months or 10. 

4.4 Alain, the Department bas taken another 10 months In procelllni 
arid nnaUy notlfylna -the am.ndment on 16 January, 1991. The Department 
ha, not advanced any reUODl for such inordinate delay In ftnalIuUOD 01 an 
amendment to the AU india Servleel Rules. Belldes the Department has not 
taken care to ascertain whether any beneftdarlel were advenely affected 
due to lapse on Itl put In not carrylnl out the required amendment In sub-
rule (8) of rule 11-B at the appropriate time despite the fact that the 
Committee liked for lucb information. Oa the other band, the Department 
Ittmed to be coatent with ...... praumptlon of certain tbInp. The 
Committee .tro .... y deprecate the lackadallkal muner adopted bJ the 
Department of PeflOnnei and T......... In de...... with the Important 
.tatutory rules lovemlna the All india ServIces. The CODUDIttee deIIre the 
Mlnlltry to enlure tbat the .... y In notIfJlna the ............. , did not 
advenely dect any beneIIdu'y. 
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TIlE ANDAMAN LAKSHADWEEP HARBOUR WORKS (GROUP 
'A' POSTS) RECRUITMENT (AMENDMENT) RULES, 1991 (GSR 

29S-E OF 1991) 

5.1 The Andaman Lakshadweep Harbour Works (Group 'A' PoIta) 
Recruitment (Amendment) Rules, 1991 (GSR 295-E of 1991) were 
published in the Gazette of India, Extraordinary, Part II, Section 3(i), 
dated 3 June, 1991. Column 11 of the Schedule appended to the 
amendment rules provided for appointment to the grade of Deputy ClUef 
Engineer (Civil) by promotion and by transfer on deputation (includin. 
short term contract) only. There was no provisions for any direct 
recruitment of incumbents to the said post. Whereas Columns 9, 10 IDd 14 
of the Schedule contained certain provisions pertaining to the direct 
recruitment as well. Obviously, such provisions for direct recruitment were 
inappropriate and redundant. The concerned Ministry of Surface Tranaport 
were asked to state if they had any objection to amending the recruitment 
rules to the necessary effect. In their reply dated 20 February, 1992, the 
Ministry stated as under:-

" .... this Ministry has no objection to amend the rules by deletina the 
provision pertaining to direct recruitment in Column 9, 10 and 14 of 
the Schedule. A copy of the amended Recruitment Rules wiD be sent 
to the Secretariat as soon as it is ready." 

5.2 Tbe Committee Dote that .. per provisions of CoIUIDD 11 f1I tile 
Schedule appeDded to the ADdamaD Laksbadweep Harbour Works (Gn.f 
• A' posts) Recruitment (AlIleDdmeDt) Rules. 1991 then .... .. .... ' I • 
ror any direct recruilmeDt to the poll 01 Depaty ClaW '... .r (CMI). AI 
such. the provlsloas coatalDed ID Cohunal 9. 10 ... 14 01 tile Sdn" , 
pertabaiac to direct reenaltmeat w.-e ........... t. TIM C_-..... ....... 
DOte that on belDl poIated out. the MIDIItry of Surface TrMIpOI1 ... .. 
aareed 10 deletlq the red........ provllloal from the ScbedIde. 'Be 
Committee dnlre the MlaIItrJ to procell the .... tter apedI""'" .. ... 
the oeceuary ameadmeat to the ruIeI In this raped at .. ....,.. ... . 

13 



VI 
THE NEW MANGALORE PORT TRUST EMPLOYEES (CONOUCf) 
FOURni AMENDMENT REGULATIONS. 1991 (GSR 308-E of 1991) 

6.1 The New Mangalore Port Trust Employees (Conduct) Fourth 
Amendment Regulations, 1991 (GSR 308 of 1991) were publisbed in tbe 
Gazette of India. Extraordinary, dated 12 June, 1991. Sub-regulation (3) of 
relUlation 13 of the New Mangalore Port Trust Employees (Conduct) 
Regulations (As amended by Fourth Amendment) read as under: 

"13. Private Trade or Employment 
•• •• •• 

(3) Every employee shall report to the Board if any member of his 
family is engaged in a trade or business or owns or manages an 
insurance agency or commission agency." 

6.2 Article 19(1)(g) of the Constitution of India provided that all citizens 
shall have the right to practise any profession, Ot to carry on any 
occupation trade or business. Regulation 13(3), as amended, of the New 
Mangalore Port Trust Employees (Conduct) Regulations made it 
obligatory on an employee to report if any member of his family is 
engaged in a trade or business or owns or manages an insurance agency or 
commiuion agency. The Ministry of Surface Transport were asked. to state 
tbe rationale behind such provisions and wbat action was coDletnplated 
Blainst an employee if any member of his family was so engaRed in trade 
etc. In their reply dated 24 March. 1992, the Ministry stated as under:-

...... the clarification sought from the concerned port are as below: 
Tltt PM';' lor provisions contained in sub-regulation J 0/ Rrgulllttotr 
13-Since more than 10 ycan ave elapsed since the publication of 
N.M.P.T. Employees (Conduct) Regulations, 1980, this provision 
underwent modifications consequent on the issue of instruCtions by 
the Central Government. Therefore, the ncceuity wu felt to modify 
the clause in sub regulation (3) of regulation 13 in our conduct 
Regulations to fall in line witb tbe instructions issued by Central 
Government from time to time. Accordingly tilt amendment wu 
proposed, which wu approved by Government and published 'in tbe 
Gazette GSR No. 308 (E). 

AI regard tbe action normally contemplated against an employee, 
if any member of his family is engBled iv trade or business or owns 
or manages an iaaurance aJCney or commission agency under tbe 
above amplified provisions, it may be stated that every employee 
mall report to the Board, if any member of his family is engaged in a 
trade or bUliDcu or owns or managcs an insurance aJCncy or 

14 
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commission agency. If be fails to do so, and it is suspected tbat be it. 
engaged in such activities without the knowledge of the Board oT 
Trustees his action will be deemed to be a breach of this sub-
regulation and departmental action will be initiated &pinst bim. If it 
is proved, major or minor penalties will be imposed according to the 
gravity of the breach." 

6.3 The Committee considered the reply of tbe Ministry at their sitting 
held on 19 June, 1992. As the information asked for was not forthcoming. 
the Committee decided to hear oral evidence of the authorities concerned 
to elicit further clarification in the matter. 

6.4 During evidence before the Committee on 6 August, 1992, the 
Secretary of the Ministry of Surface Transport submitted tbat an employee, 
in the discharge of his official duties, should desist from dealing with a case 
relating to award of a contract to a firm in which. a member of his family 
was employed. He added that the provisions did not prohil-it or prevent 
the members of the family in continuing with their employment. To that 
extent, the fundamental right guaranteed in the Constitution was there. . 
The witness further submitted that a subsidiary purpose of tbis regulation 
could be in that if a particular firm was blacklisted or a particular firm was 
going against the interests of the country, the Government could clieck up 
whether any employee of the Port Trust was having a relation working 
there. He added that the regulation was, in fact, an exact copy of the 
provisions that were applicable to aU the Central Government employees. 

6.5 When asked whether any action had been taken against any 
employee for not submitting a report as contemplated under the 
regulation, the Secretary stated that this was only a fact finding provision 
and he had no information as to a case where action had been taken 
against an employee for not disclosing the facts. He added that tbe 
provisions did not restrict the family members of an employee to do a 
genuine or a bonafide business. 

6.6 The Committee note that lub-replatlon (3) or replatlon 13 of the 
New Manaalore Port Trust Employees (Conduct) Replatloal, u lUDell .. , 
Is In the nature or a ract-fIDdIq provilloa, the main pUI'pole of wbldl II to 
ad .. a .. repant to preveal • confUct of duty ad of IDle ... betw_ the 
employee and the employer. '!'be provisions do not preY_t or problblt the 
memben or the ramOy of a eaaployee to carry on uy tnde or .......... . 
The Committee oblene that the provlllon II a ........ ODe .... ........ 
provision Is applicable to aU the Central GoYerDJIIIIlt employ... V ..... 
such clrcnIllltaDCft. the COIIUDlttee do DOt willa to ,.,... die me .... 
further. 



VB 
mE MADRAS PORT TRUST (RECRUITMENT OF HEADS OF 

DEPARTMENTS) REGULATIONS, 1991 (GSR 167·E of 1991) 

Rqulation 20 of the Madr.Port Trust (Recruitment of Heads of 
Departments) Regulationa, 1991 (GSR 167·E of 1991) read • under: 

'"20 Repeal tIIId Savings - All regulations, procedures, practiCCl and 
customs corresponding to these Regulationa and in force 
immediately before the commencement of these Regulationa are 
hereby repealed. 

Provided that any order made or action takeD under the 
Regulations, procedures, practices and customs so repealed shall be 
deemed to have been made or taken under the correapoDdin, 
provisions of these Regulations." 

7.2 It was felt that the expression 'all regulations, procedures, practices 
and CUIloms corresponding to these regulations' appearing in regulation 20 
was vape inasmuch as it was not known as to what regulations etc. had 
actually been repealed. The Ministry of Surface Transport, with whom the 
matter was taken up, stated in reply dated 18 March, 1992 as under:-

"Reguilltion 20 regarding repeal and savings: In the wake of the 
commencement of the above mentioned Regulations, it was felt 
neceaary to repeal such practices, procedures and customs which 
aball have no force in future. However, the orders made or action 
taken prior to the commencement of the above mentioned 
replations, have been made valid as per the savins proviso under 
the said regulation to have continuity." 

7.3 On 26 March, 1992, the Ministry of Surface Transport were furth 
requestecl to state-

(i) The exact n~omeclatureldesaiption of the reaulationa 
pracbCCl and cultOml which have been soupt to repeal under 
Rel,a1ation 20. 

(il) Whether Government have any objection in apec:ifyiag the above 
description in Regulation 20 itlelf; and 

(iii) Whether the aforaaid replaoons, procedures, praaic:a and 
CllltOlDl are statutory in cbaracter or otbcrwiIc, as the cue may 
be. 

7.4 ID their reply dated 2 April, 1992, the Miniatry stated as uader:-

"'Prior to the Notificatioa of the Madraa Port TI\IIt (ReauiIaaeat of 
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Heads of Department) Replations, 1991 the posts of HODs were 
filled by applyiaa draft Rules a ,uidelines. The Government bein, 
the appointin, authority had exercised its powers by observing 
ccnain proccdurea, practices, draft model rules. None of these were 
statutory provisions. Different practices were adopted, such a 
circulation of vacancy, evaluation of performance on the bais of 
CRs and interviews, etc. All such practices are sought to be 
repealed, coascquent upon the Notification of the said Re,ulation. 
The repeal claule wa provided in order to maintain continuity in 
administrative action. 

The Ministry ha no objection to specify these practices! 
guidelines, however there bein, no universal procedures/guidelines, 
each cue bein, decidod on the facts of the cue, it is difficult to 
specify them. 

The guidelinevprocedures sought to be repealed are non-
statutory. " 

7.5 The Committee obIene that nOD~ of th~ replallons, procedures, 
pr8CtkeI IlDd CUitoml referred to In ........ tloa 10 of th~ Madras Port Trust 
(Recruitment 01 Hea'" 01 Departments) Replatlons, 1991 was a statutory 
provision. In this conlext, the Commlttft, In pan 66 of their Tenth Report 
(Sixth Lok Sabba), had observed that "such rules a are not on statutory 
lootl... automatlcaUy ceue to _ In operation after DOtIftcatloa 01 ltatutory 
rules IlDd there Is DO neceulty to repeal them by a spedftc promlon In the 
statutory rules." The COIDIDIUee, therefore, dalre the Ministry 01 Surface 
Transport to omit replatloa ZO forthwith and notify the requisite 
amendment In th~ oftIda) pzetw without delay. 

7.6 The Committee are ~ to nod that despite there belDl a run-
Dedaed Central Act, D8IIIeIy, the ~or Port Trust Act, 1963 In ~x1sleDCe, 
appointment to a bolt 01 .... Uk~ Secretary, Traftk Man ... , CbleI 
Eqlneer, Chief Mechanical Eapaeer, Deputy Port CODlenator, Controller 
01 Stora and Chief Medical OftIeer In th~ Madra Port Trult wa replatN 
throuah th~ ~ of 10 called ........ tIoat, procedures, pnctlcet and customa 
whleh were no&biDl but neeutlft or admlnlstntlve IDltructlons, prior to th~ 
comtna Into force of the Madras Port TrUit (Recrultm~nt of Heads 01 
Departmeat) Replatloal, 1"1. There m.y still be lOme more posts und~r 
the Madru Port TnIt .. aIIO ...... other Port Trusts wbleb are loveraed 
under th~ adml ..... ntlve .ts nlber than properly lormulated ltatUtory 
ncndtmeat rules In aceonI willa tile provWoDt of the Major Port Trusts 
Act. TIle C...mttee deIIre die MIaItIry of Surface Tnnsport to wuleliake 
a reap ......... of aU ncb ....... b ...... them within the .mblt 01 the 
proper stahl.., ncnbIeat nils. 

(B) 
7.7 For appointment to tbe post of the Controller of Stores, the 

foUowina qualificatioDl were pracribcd under Column S to the Schedule 
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appended to the Madras Port Trust (Recruitment of Heads of 
Departments) Regulations, 1991: 

"Essential: 
(a) Educational: 
Graduate in any branch of Engineering or equivalent. 
(b) Experience: 
Should have a recognised qUlJ/ification:til materials management and 
at least 10 years experience in a managerial post in the spheres of 
materials management, purchase of Stores in a Major Port Trust! 
Government or Semi-Government Department! Autonomous or 
Public Sector Undertaking. 
Desirable: 
Knowledge of purchase procedures in.;Government Departments, 
DGS&D and Government licensing." 

7.8 It was felt that the term 'recognised qualification' was vague and 
could be spelt out to make it precise and specific. The Ministry of Surface 
Transport were enquired if they had any objection to amending the 
regulations to the necessary effect. In their reply dated 18 March, 1992, 
the Ministry stated as under: 

"Schedule-Column 5 against the post" Controller of Stores-
• 'The term 'Recognised Qualification' referred to by the Committee 

means post-graduate Diploma in Material Management or MBA'." 
7.9 The Committee note from the reply of the Ministry of Surface 

Transport that the recolnised qualification for the post of Controller of 
Stores bas been prescribed as "Post-Graduate . Diploma In Material 
MlnalemeDt or MBA". The Committee ftel that it would be quite 
appropriate if the prescribed qualification toaether with the word 
'recolnised: by the Government' are duly incorporated aplnu the post of 
CODtroDer of Stores in Column S of the Schedule appended to the Madras 
Port Trust (Recruitment of Heltds of Departments) ReaulatioDs, 1991, for 
the Information of all concerned. The Committee desire the Ministry to 
amend the reaulaUons to the necessary effect at the earDe.t. 

NEWDEU-II; 
Augwt, 1992 

Sravana, 1914 (Saka) 

SOMNA TH CHA lTERIEE, 

Chairman, 
Committee on SuborditUlte LegislGtion. 
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APPINDIX·I 
(ViM' para " of the Report) 

SIUMIIJr}' of mllllI. R~n.sIOb,ervations nuult by tltt Commilttt 
on Subordilulte Legi6/111ioll nuult ill tltt Fiftlt Report 

S.No. "Para No. 

(1) (2) 

1. 1.7 

2. 2.3 

(Tenth Lok Sabha) 

Summary 

(3) 

TIN Font", TrtUJe (Development and Regulation) 
Bill, 1991 (BUI No. 69 of 1992). 

The Committee note with satisfaction that on being 
pointed out by them, the Miniltry of Commerce have 
brouJlu forth the Revised Memorandum of Delegated 
LcJialation to be appended to the Foreign Trade 
(Development and Replation) BiU, 1992. 

Tlte Life ll11urance Corporation of Ind;" (Agents) 
Amt"""'tnt Rules, 1990 (GSR <# of 1991). 

The Committee note with con~m that the Ministry 
of Finance (Department of Economic Affairs) took a 
period of a1mOlt two yean in iuuin, an amendment 
notification to insert the Jecvan Balya Plan in the 
commillion tables of the Life Insurance Corporation of 
India (AlCnU) Rules, 1973 which obvioUily meant delay 
in implementing the amendment. According to the 
Ministry, the draft notification wu received from the 
lJfe IDiurance Corporation in May, 1989. Even there-
after it took them another 19 months in the inter-
MiDJltcrial c:orreapondence before iu finaUaadoo. lbe 
MiaiItry have repetted the delay in ill_ of the 
nodficatiOD. The Committee ~ire the MiniItry to 
evoIft IUitabie mCUW'Cl 10 U to avoid recurrence of 
aucb ..... in future, which bu been caused due to lack 
of proper atteDtioa belq pyen to important matten 
",.,... a .... number of e:apIoycea. 

21 



(1) 

3. 
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(2) (3) 

2.5 The Commitee are unhappy to find that the Ministry 

3.3 

took a period of almost 8 months in issuing the 
corrigendum after publication of the gazette 
notification in January, 1991. In this connection, they 
would like to refer to an earlier recommendation, which 
was circulated to all MinistrieslDepartments of the 
Government of India Vide Department of Parliamentary 
Affairs O.M. No. F.32(4}/77-R&C dated 6 November, 
1978, that corrigenda to statutory rules etc. would be 
published within 30 days of the publication of the rules. 
The Committee expect the Ministry to be more alert in 
furture so that the errors which creep into the statutory 
rules are rectified at the earliest and in any case within 
the stipulated period of 30 days of publication of the 
rules in the official gazette. 

Representation regarding the Income-tax (Appelwte 
Tribunal) Rules, 1963. 

The Committee note from the reply of the Ministry of 
Law that there is no provision in the Income-tax Act for 
laying of the rules framed by the AppeUate Tribunal 
before the two Houses of Parliament. In this context, 
the Committee, in paras 10-11 of their Fourteenth 
Report (Fifth Lok Sabha)~ earnestly desired all 
MinistrieslDepartments to undertake examination of all 
Acts with which they were administratively concerned in 
order to find out which of them did not contain a 
provision for laying of rules before Parliament and to 
incorporate that provision in the Acts at their earliest. 
With the enactment of the Delegated Legislation 
Provisions (Amendment) Acts of 1983 and 1985, 
requisite provisions have already been incorporated in 
as many as 141 Acts. The Committee are surprised to 
find that still the necessary provisions have not been 
made in tbe case of the Income-tax Act. The Ministry 
should brilll forth the necessary amending legislation in 
this reprd without further delay and till such time the 
Act is 10 IJIIeIlded, the Government may suo motu lay 
the ndea before the two Houses of Parliament 10 U to 
keep the memben apprised of the important delegated 
leplalive matten. 



(1) 

4. 
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(2) (3) 

3.4 The Committee observe that the Income-tax 
Appellate Tribunal. being a quasi-judicial body. is 
required to pass speaking orders after hearing 
the arguments of the parties concerned. To serve the 
ends of justice and fair play better. the Committe hope 
that such orders will be passed without any avoidable 
delay after the conclusion of the hearing. The 
Committee note that under the administrative 
instructions issued by the President of the Income-tax 
Appellate Tribunal. the orders of the Tribunal are 
required to be passed within 30 days of the conclusion 
of the arguments and. in case of delay. the reasons 
therefor must be given by the Members. Similarly. there 
ar~ standing instructions to the Registry of the Tribunal 
that all orders passed by the Tribunal are to be 
communicated to the parties concerned within three 
weeks of their being signed by the Members constituting 
the Bench. The Committee hope that such period as 
mentioned above will not be exceeded. 

3.5 The Committee also note with concern that threre are 

4.2 

administrative instructions or standing instructions 
issued by the President to regulate various 
procedural matters related to the Income-tax Appellate 
Tribunal. In this connection. the Committee would once 
again like to emphasize· that such administrative or 
standing instructions are no substitute to statutory rules. 
As these instructions are not published in the official. 
gazette. these escape the notice of this Committee to 
judge their fairness or otherwise. With a view to make 
the rules self-contained and for information of the 
general public. these instructions might be placed on a 
statutory footing. As the instructions are already in 
vogue for a long time. the Committee hope there should 
be no difficulty in incorporating them in the statutory 
rules. 

The All ["Ilia Services (Death-cum-Retirement 
Benefits) Amendmtnt Rults, 1991. 

The Committee note with concern that while carryin, 
out an amendment in sub-rule (2) of rule 22-B of 
the AU India Services (Dcath-cum-Retirement Benefits) 
Rules in the year 1987 in the waite of recommendations 



(1) (2) 
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(3) " , 

of the Fourth Central Pay Commiuioa. the ~ 
of PerlOlUlel and Traininl milled the amendment to 
sub-rule (8) of rule 22·B due to ·oveniaht'. 1.1 DO State 
Governmont! Accountant General, who actually 
dilbuned peDlioDlfamily pension, had pointed it out, 
the Department remained unaware of tbe omission all 
alonl. The omiuion came to the notice of the 
Department towards the end of 1988 when a 
reprClCntation wu received by them uraina that the 
limit of two pensions pJ'ClClibed under lub-rule (8) 
miJht be removed. Then, in May, 1989. the Department 
circulated the amendment in lub-rule(8) to the State 
Governments. On receipt of the comments/concurrence 
of the majority of States, the Department finaliled and 
notified the amendment in January, 1991. The 
Department is also not aware of any cue where this 
rule miJht have been applied durinl the intervenin. 
period. 

4.3 The Committee arc surprised to find that once an 
error hu crept into the rules. it coatinuCi and there is 
virtually no mechanism or procedure in the 
Department of Personnel and' Traininl to detect it at 
any point at time. The Committee are constrained to 
observe that even when the error came to the notice of 
the Department of Personnel and Trainin, towards the 
end of 1988. the amendment seetin. to revise thc limit 
in lub-rule (8) fJf rule 22·B wu circulated to State 
Governmcnt in May, 1989, that is, after a .ap of 
5 months or 10. Apin, the Department hu taken 
another 20 months in prOCCllina and finaUy notifyin. 
the amcndment on 26 January. 1991. The Departmcnt 
hu not advanced any reasons for such inordinate delay 
in fiaalilation of an amendmeat to the AU ladia 
Services Rules. Besides the Departmcnt bu not taken 
care to ascertain wbether any beneficiaries were 
advenely alfecte4 due to lapee OD its part in not 
carryiq out die required uneacbaent in .sub-rule(8) or 
rule 22-B at the appropriate time despite tbe fact that 
tbe eo..ittee asked for nell .formadoa. On the 
other hand. dle Depanmcat se_d to be coatent with 
more .,.....ption of cortaia ..... The Committee 
stroqIy deprecate tbe t.dEadliIical ....aer adopted by 
tbe 



(1) (2) 

5. 5.2 

6. 32 
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(3) 

Deputment of Personnel and TraiDin, in dealin, with 
the imponant atatutory rulea JOvernin, the All (ndia 
Services. The Committee desire tbe Ministry to euure 
that the delay in notifyinl tbe amendment did not 
advencly affect any benefICiary. 

The A,.dGnutn LDlcsluulwttp H",bour Worlcs (Group 
'A' POSIS) R«ruitmtnl (Amtndmenl) Rulu, 1991 
(GSR 295·E 0/19(1). 

The Committee note that II per proVIIlons of 
Column 11 of the Schedule appended to the Andaman 
Lakshadweep Harbo"r Works (Group 'A' POltl) 
Recruitment (Amendment) Rulel, 1991, there wII no 
provisionl for any direct recruitment to the poIt of 
Deputy Chief Enaineer (Civil). As luch, the provisions 
contained in Columns 9, 10 and 14 of the Schedule 
pcrtainin, to direct recrtuitment were redundant. The 
Committee further note that on bein, pointed out, the 
Ministry of Surface Transport have aareed to deletinl 
the redundant provisions from the Schedule. The 
Committee delire the Ministry to proc:eu the malter 
expeditiously and issue the neceuary amendment to the 
rules in this respect at an early date. 

Tltt New M",.,,,'ort PorI Tnut EmpIoYHI (Conduct) 
Fourth AlMllllmntl R~"'''tlt''". 1991 (GSR J08·E 0/ 
19(1). 

The Committee note that sub-replation (3) of 
replation 13 of tbe New Man,aIore Port TruJt 
Employees (Conduct) Replations, II amended, is in 
the nature of a fact-flndin, provision. the main purpoIO 
of wbich II to act II a lafe,lW'd to preveat a c::oalUct of 
duty and of interest between the employee and the 
employer. The proviIionI do Rot prevent or probibit the 
memben of the family of an employee to carry OD any 
tndo or bulineu. The eoa.mittee oblerve that the 
provilion is a ,eoer" one and limBar proviIIoD II 
applicable to all the Central GovenameDl eaa,ao,... 
Uader sucb cil'CUlllltanCel. the eo.mittee do DOC wish 
to .-- 1M __ 6am.er. 
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The Mtulras Port Trust (Recruitment of Heads of 
Departments) Regulations, 1991 (GSR 167-E of 1991). 

The Committee observe ~hat none of the regulations. 
procedures, practices 'and customs referred to in 
regulation 20 of the Madras Port Trust (Recruitment of 
Heads of Departments) Regulations, 1991 was a 
statutory provision. In this context. the Committee, in 
Para 66 of their Tenth Report (Sixth Lok Sabha). had 
observed that "such rules as are not on statutory footing 
automatically cease to be in operation after notification 
of statutory rules and there is no necessity to repeal 
them by a specific provision in the statutory rules". Thc 
Committee, therefore. desire the Ministry of Surface 
Transport to omit regulation 20 forthwith and notify the 
requisite amendment in the official gazette without 
delay. 

7.6 The Committee are surprised to find that despite 
there being a full-fledged Central Act. namely, 
the Major Port Trust Act, 1963 in existence, 
appointment to a host of posts like Secretary, Traffic 
Manager, Chief Engineer, ·Chief Mechanical Engineer, 
Deputy Port Conservator. Controller of Stores and 
Chief Medical Officer in the Madras Port Trust was 
regulated through the usc of so called regulations. 
procedures. practices and customs which were nothing 
but executive or administrative instructions. prior to the 
coming into force of the Mad{as Port Trust 
(Recruitment of Heads of Dcpartment) Regulations, 
1991. There may still be somc more posts under the 
Madras Port Trust as also under other Port Trusts which 
are governed under the administrative fiats rather than 
properly formulated statutory recruitment rules in 
accord with the provisions of the Major Port Trusts Act. 
The Committee desire the Ministry of Surface Transport 
to undertake a reappraisal of all such posts and bring 
them within the ambit of the proper statutory 
recruitment rules. 

7.9 The eommittce note from the reply of the Ministry of 
Surface Tl ansport that the recoJDised qualification for 
the post of ControUer of Stores bas been prescribed 
as "Post-Graate Diploma in Material Management or 
MBA". The Committee feel that it would be quite 
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appropriate if the prescribed qualification together with 
the word 'recognised by the Government' are duly 
incorporated against the post of Controller of stores in 
Column 5 of the Schedule appended to the Madras Port 
Trust (Recruitment of Heads. of Departments) 
Regulations, 1991, for the information of all concerned. 
The Committee desire the Ministry to amend the 
regulations to the necessary effect at the earliest. 
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MINUTES OF THE EIGHllf SIITING OF THE COMMI'ITEE ON 
SUBORDINATE LEGISLATION (TENTH LOK SABHA) (1991-92) 
The Committee met on Friday, 19 June, 1992 from 15.30 to 16.00 hours. 

PRESENT 
Shri Somnath Chatterjee - Clulirnuut 

MEMBERS 

2. Shri E. Ahamed 
3. Shri R. Dhanuskodi Athithan 
4. Dr. K.D. Jeswani 
5. Shri Guman Mal Lodha 
6. Shri Ram Niwlts Mirdha 
7. Shri A. Venkata Reddy 
8. Shri Mohan Singh 
9. Shri Shivendra Bahadur Singh 

10. Shri Tara Singh 
SECRETARIAT 

1. 
2. 

Shri S.C. Gupta 
Shri R.K. Chatterjee 

Joint Secretary 

Deputy Secretary 

3. Shri Ram Kumar Assistant Director 
• • • 2. The Comminee considered memoranda Nos. 20-26 as follows:-

•• •• •• • • 
(ii) The Andaman Lakshadweep Harbour Works (Group 'A' Posts) 

Recruitment (Amendment) Rules, 1991 (GSR 295-E of 1991) 
(Memorandum No. 21) 

6. The Committee noted that as per provisions of column 11 of the 
Schedule appended to the Andaman Laksbadweep Harbour Works (Group 
'A' Posts) Recruitment (Amendment) Rules, 1991, there wu no provwons 
for any direct recruitment to the post of Deputy Chief Engineer (Civil). As 
such, the provisions contained in columns 8, 10 and 14 of tbe Schedule 
pertaining to direct recruitment were redundant. The Committee further 
noted that on being pointed out, the Ministry of Surface Transport bad 

•• Omitted poniODI of the MiI'Iutei arc not covered OD dIiI Report. 
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agreed to deleting the redundant provisions from the Schedule. The 
Committee recommended the Ministry to process the matter expeditiously 
and issue the necessary amendements to the rules in that respect at an 
early date. 

(iii) •• 

(iv) The New Mangalort Port 
Amendment Reguu,tions, 
(Memorandum No. 23) 

•• • • 
Trwt Employees (Conduct) Fourth 
1991 (GSR 308·E of 1991) 

12. The Committee considered the above Memorandum and were not 
satisfied with the reply received from the Ministry of Surface Transport in 
regard to Regulation 13(a), as amended, of the new Mangalore Port Trust 
Employees (Conduct) Regulations which made it obligatory on an 
cmployee to report if any member of his family was engaged in a trade or 
business or owns or managed an insurance agency or commission agency 
The Committee, therefOre, decided to hear the authorities in person to 
elicit further clarifications in the matter . 

(v) & (vi) •• •• •• •• 
(vii) The Foreign Trade (Development and Regulation) Bill, 1992 

(8ill No. 69 of 1992) (Memorandum No. 26) 

17. The Committee considered the matter at same length and did not 
approve the contention of the Ministry of Law that the 'Orders' referred to 
in clause 3 of the Bill were.to be made by the Central Government by way 
or policy directives or information intended for the benefit of general 
public and did not fall within the category of Subordinate Legislation. With 
a view to make the position clear before the Bill was taken up fol' 
consideration in the House, the Committee decided to examine the 
representatives of the Ministry of Commerce as well as the Ministry of 
Law and Justice to elucidate the matter. 

The Committee then adjourned . 

•• OIIIitt~ portions of the MinutCi are not CO¥ered in this Repon. 



IX 

MINUTES OF THE NINTH SITTING OF THE COMMITTEE ON 
SUBORDINATE LEGISLATION (TENTH LOK SABHA) (1991-92) 

The Committee met on Friday, 10 July, 1992 from 15.00 hours to 
15.45 hours. 

I. 

PRESENT 
Shri Somnath Chatterjee-Chairman 

MEMBERS 
2. Shri E. Ahamed 
3. Shri Chhitubhai Gamit 
4. Shri Ram Singh Kashwan 
5. Shri Ram Niwas Mirdha 
6. Shri Shravan KJmar Patel 
7. Shri A. Venkata Reddy 
8. Shri Shivendra Bahadur Singh 
9. Shri Tara Singh 

10. Kumari Frida Topno 
SECRETARIAT 

1. Shri S.c. Gupta-Joint Secretary 
2. Shri R.K. Chatterjee-Deputy Secretary 
3. Shri Ram Kumar-Assistant Director 

REPRESENTATIVES OF THE MINISTRY OF COMMERCE 
Shri D.R. Mehta-Chief Controller of Imports and Exports 

II. REPRESENTATIVES OF mE MINISTRY OF LAW, JuSTICE AND COMPANY 
AFFAIRS (LEGISLATIVE DEPARTMENT) 

1. Shri K.L. Mohanpuria-Secretary 
2. Shri A.C. Unni-Additional Secretary 
3. Shri N.K. Agrawal-Joint Secretary and Legislative Counsel 

2. 
3. 

•• 
•• 

•• 
•• 

•• • • 
•• • • 

4. The Committee heard the representatives of the Ministry of 
Commerce and the Ministry of Law, Justice and Company Affairs 
(Legislative Department) regarding the Foreip Trade (Development and 
Regulation) Bill, 1992 (Bill No. 69 of 1992) . 

•• Omitted portion. of tbe Minutes Ire not covered on this Report. 
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5. The Committee draw the attention of the Law Secretary to the 
Seventh Report of the Eighth Lok Sabha of the Committcc. where it was 
opined that the Exports (Control) Order. 1977 was an instrument of 
Subordinate Legislation. 

6. On being asked what was the difference between the proposed order 
under clause 3(1) of the New Bill and the Exports (Control) Order. 1977. 
the Law Secretary explained as under:-

...... Earlier there was no provision for rule making. Now, we have 
made a separate provision which is clause 19. Here, the intention 
under clause 3 is that they will be giving the executive direction. 
So, we have not given it in the memorandum of the Delegated 
Legislation. Now, we have made a provision to have it that any 
order shall be laid on the Table of the House, under 19(3). Even if 
these are the executive t1irections, the Parliament will have the 
Control." 

7. On being asked about the nature of power that was being excercised, 
under clause (3) of the Bill, the Law Secretary stated them as executive in 
nature. 

8. In reply to a question as to what was subordinate legislation and how 
did it differ from Administrative order. the law representative stated that 
in the Bill. they had tried to separate the two things i.e. to include the 
executive order under section 3 and the legislative order under section 19. 
He further stated that matter was discussed in a case in the Court, in Delhi 
Laws Act where it was held that . 

...... the expressions 'delegated legislation' and 'delegating 
legislative power' are sometimes used in a loose sense, and 
sometimes in a strict sense. These expressions have been used in 
the loose sense or popular sense in the various treatises or reports 
dealing with the so-called delegated legislation ... There can be no 
doubt that if the legislature completely abdicates its functions and 
sets up a parallel legislature transferring all its powers to it. that 
would undOUbtedly be a real instance of delegation of its power. In 
other words, there will be delegation in the strict sense if 
legislative power will all its attributes is transferred to another 
authority. " 

9. Stating the reasons for not including clause 3 in the memorandum of 
Delegated Legislation, the Law Secretary stated: 

....... They say that they will not trade with a particular country and 
that they will be issuing directions that they will not export or 
import a particular item. These all are executive directive rulel!. 
So, we though that it is not subordinate leJisiatioD." 

10. On being asked, the Law Secretary stated that they have DO 
obje.:.tion in including clause 3 of the Bill it the Memorandum of the 
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Delegated Legislation and agreed to bringforth the revised Memorandum 
of Delegated Legislation. 

11. In reply to a Querry raised by a Member, the Law Secretary agreed 
that there was no harm if clause 5 of the Bill was also included in the 
Memorandum of Delegated Leplation. along with clause 3. 

The Committee then adjourned. 



x 

MINUTES OF THE TENTII SmlNG OF THE COMMmEE ON 
SUBORDINATE LEGISLATION (TENTH LOK SABHA) (1991-92) 

The Committee met on Thursday, 6 August, 1992 from 15.30 hours to 
16.15 hours. 

PRESENT 

Shri Somnath Chatterjee-Chairman 

MEMBERS 

2. Shri E. Ahamed 
3. Shri Chhitubhai Gamit 
4. Shri Ram Singh Kashwan 
S. Shri Shravan Kumar Patel 
6. Shri Tara Singh 

SECRETARIAT 

1. Shri S.C. Gupta-Joint Secretary 
2. Shri Ram Kumar-Under Secretary 

I. REPRESENTATIVES OF nlE MINISTRY OF SlJRFACE TRANSPORT (PORTS 
WING) 

1. Shri P.M. Abraham-Secretary (SFT) 
2. Shri A. Joshi-Joint Secretary(Ports) 
3. Smt. Rashmi S. Sabni-Under Secretary (PE) 

2. The Committee heard the representatives of the Ministry of Surface 
Transport (Ports Wing) regarding the New Mangalore Port Trust 
Employees (Conduct) Fourth Amendment Regulations, 1991 (GSR 308-E 
of 1991). 

3. At the outset the Chairman drew the attention of the Surface 
Transport Secretary to the fundamental Right guaranteed to every citizen 
by Art. 19(1)(g) of the Constitution, to carry on any trade or business of 
profession and asked him to clarify, in the light of the Article, the 
rationale behind the provisions contained in sub-regulation(3) of regulation 
13 of the conduct regulationa. In reply, the Secretary submitted that an 
employee, in the discharge of his offical duties, should desist from dealing 
with a case relating to award of a contract to a firm in which a member of 
his family was employed. He added tbat the provision did not prohibit or 
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prevent the members of tbe family in continuing with their employment 
and to that extent, the fundamental right guaranteed in the Constitution 
were there. 

4. On being asked whether this only was the sale purpose of the sub-
regulation, the witness submitted that a subsidary purpose of this 
regulation could be in that if a particular firm was blacklisted or a 
particular firm was going .,ainst the interests of the country, the 
government could check up whether any employee of the Port Trust was 
having a relation working there. He added that the regulation was, in fact, 
an exact copy of the provisions that were applicable to all the Central 
Government Employees. 

5. When asked whether any action had been taken against an employee 
for not submitting a report as comtemplated under the regulation, the 
Secretary stated that this was only a fact finding provision and he had no 
information as to a case where action had been taken against an employee 
for not disclosing the facts. He added that the provisions did not restrict 
the family members of an employee to do a genuine or a bonafide 
business. 

The witnesses then withdrew. 

6. The Committee then considered Memoranda Nos. 27-30 as under:-

The Life Insurance Corporation of India (Agents) Amendment Rules, 
1990 (GSR 4 of 1991) (Memorandum No. 27) 

7. The Committee noted with concern that the Ministry of Finance had 
taken a period of two Jean in issuing an amendment notification to insert 
the Jeevan Balya I'lan in the commission tables of the Life Insurance 
Corporation of India (agents) Rules, 1973 which obviously meant delay In 
implementing the amendment. The Ministry offered regrets for the delay 
which was attributed mainly to inter-ministerial correspondence. The 
Committee, however, maintained that delay had caused due to lack of 
proper attention being given to important matters affecting a large number 
of employee and desired the Ministry to evolve suitable meausres so as to 
avoid recurrence of such lapses in future. 

8. The Committee expressed unhappiness to find that the Ministry of 
Finance took a period of almost 8 months in issuing the corrigendum after 
publication of the gazette notification in January, 1991. The Committee 
reiterated their earlier recommendation, which was circulated to all 
MinistrieslDepartments of the Government of India vide Departments of 
Parliamentary Afflin O_M. No. F32(4)t77-RclC dated 
6 November, 1978, tbat corri,enda to statutory rules etc. should be 
publi.shed within 30 days oj the publication of the rules. The Committee 
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expected the Ministry to be more alert in future so that the errors 
which creep into the statutory rules were rectified at the earliest and 
in any case within the stipulated period of 30 days of publication of 
the rules in the official gazette. 

The Madras Port Trust (Recruitment of Heads of Departments) 
Regulations, 1991 (GSR 167-£ of 1991).(Memorandum No. 28) 

9. The Committee observed that none of the regulations, procedures. 
practices and customs referred to in regulation 20 of the Madras Port 
Trust (Rccruitment of Heads of Departments) Regulations, 1991 was a 
statutory provision. 

In this context, the Committee, in para 66 ot their Tenth Report 
(Sixth Lok Sabha), had observed that "such rules as are not on 
statutory footing automatically cease to be in operation after 
notification of statutory rules and there is no necessity to repeal them 
by a specific provision in the statutory rules." The Committee. 
therefore, desired the Ministry of Surface Transport to omit regulation 
20 forthwith and notify the requisite amendment in the official gazette 
without delay. 

to. The Committee expressed surprise to find that a host of posts 
like Secretary, Traffic Manager, Chief Engineer, Chief Mecahnical 
Engineer, Deputy Port Conservator, Controller of Stores and Chief 
Medical Officer had been regulated in the past through the 
administrative fiats rather than properly formulated statutory 
recruitment rules in accord with the provisions of the Major Port 
Trusts Act. The Committee desired the Ministry of Surface Transport 
to undertake a reappraisal of the similar posts under the various port 
trusts and bring them within the ambit of the proper statutory 
recruitment rules. 

11. The Committee noted from the reply of the Ministry of Surface 
Transport that the recognised qualification for the post of ControUer of 
Stores had been prescribed as "Post-Graduate Diploma in Material 
Management or MBA". The Committee felt that it would be quite 
appropriate if the prescribed qualifications together with the word 
'recognised by the Government' were duly incorporated apinst the 
post of Controller of Stores in column 5 of the Schedule appended to 
the Madras Port Trust (Recruitment of Heads of Departments) 
Regulations. 1991, for the information of all concerned and desired the 
Ministry to amend the regulations to the necessary effect at the 
earliest. 
Representation rtgarding the Income-Tax (Appellate Tribunal) Rules. 

1963 (Memorandum No. 29) 

12. The Committee were IOfC to find that the Income-tax Act did 
not provide for layin, of the rules framed thereunder by the Income-
tu Appellate Tribunal before the two Houses of Parliament, despite 
their categorical findinp in this regard from time to tim!". The 
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Committee observed that till such time the Act was so amended, the 
Government might suo moto lay the rules before Parliament so as to keep 
the Members apprised of the important delegated legislative matters. 

13. The Committee further observed that the Income-tax Appellate 
Tribunal, being a quasi-judicial body, was required to pass speaking orders 
after hearing the arguments of the parties concerned. To serve the ends of 
justice and fair play better, the Committee hoped that such orders would 
be passed without any avoidable delay after the conclusion of the hearing. 

14. The Committee expressed concern to find that there were 
administrative instructions or standing instructions issued by the President 
to regulate the various procedural maters related to the Income-tax 
Appellate Tribunal and emphasized once again that such instruction were 
no substitute to statutory rules as these escaped the notice of the 
Committee to judge their fairness or otherwise. The Committee desired 
that with a view to make the rules self contained, these instructions might 
be placed on a statutory footing, for which, the Committee hoped, there 
should be no difficulty as the instructions were already in vogue for long. 
The All India Services (Death-cum-Retirement Benefits) Amendment Rules, 

1991 (GSR 57 01 1991) (Memorandum No. 30) 

15. The Committee noted that the All-India Services (Death-cum-
Retirement Benefits) Amendment Rules, 1991 were notified in the gazette 
dated 26 January, 1991 but brought into effect from 1 January, 1986 
retrospectively. The concerned Department of Personnel and Training had 
attributed the delay in notification of the amendment to an ·oversight'. In 
this connection, the Committee were constrained to observe that even 
when the error came to the notice of the Department towards the end of 
1988, the Department had taken 5 months to circulating the amendment to 
the State Governments and another 20 months in processing and finally 
notfying it in January, 1991. The Committee strongly deprecated the 
lackadaisical manner in which the Department had acted in dealing with 
the important statutory rules governing the All-India Services. The 
Committee desired the Department to ensure that the delay had not 
adversely affected any beneficiary of family pension. 

The Committee then adjourned. 



XI 

MINUTES OF THE ELEVENTH SITTING OF THE COMMITTEE ON 
SUBORDINATE LEGISLATION (TENTH LOK SABHA) (1991-92) 

The Committee on Subordinate Legislation met on Wednesday, 
12 August, 1992 from 15.00 to 15.30 hours. 

PRESENT 
Shri Somnath Chatterjee-Chairman 

MEMBERS 

2. Shri E. Ahamed 
3. Shri Ram Singh Kashwan 
4. Shri Tara Singh 
5. Kumari Frida Topno 

SECRETARIAT 

1. Shri R.K. Chatterjee-Deputy Secretary 
2. Shri Ram Kumar-Under Secretary 

2. The Committee considered draft Fifth Report and adopted it. 
3. The Committee authorised the Chairman and in his absence, 

Shri Tara Singh, M.P. to present the Report to the House on 19 August, 
1992. 

'{he Committee then adjourned. 
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