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REPORT OF THE SELECT COMMITTEE

The Select Committee to which the Bill to declare, in pursuance of
clause (3) of Article 286 of the Constitution, certain goods to be essential
for the life of the community was referred, have counsidered the Bill
and I now submit this their Report, with the Bill as amended by the
Committee annexed thereto.

~ The Schedule to the Bill is the most important part of the Bill and
it is .only in the Schedule that the Select Committee have recommended
certain amendments. Certain existing items in the Szhedule have been
a‘mendgd or rearranged and certain new items have been added. The Select
Committee note as follows upon the changes proposed in the Schedule
which are not formal or consequential. '

[Ref‘erences to the items in this Report are to the items as amended
by the Select Committee and references in brackets are to the items of the
Bchedule as in the original Bill.]
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. Item 2.—In this item the Sclect Committee has included aoconuts?
edible tubers and vegetuble seeds. Orchids have been excluded because
tks Select Committee was given to understand that there is an expanding
business done in this commodity in the Btate of Assam. BSugar-cane has
been omitted from item 7 and has been inciuded in this item us being
tiore appropriste. The Select Committee has also made & slight drafting
alteration in order to*make it eclear that no medical preparation which
‘nay be made from any one or more of the articies mentioned in this
item in included hete.

Itema 4, 5 and 6.—Items 4, 5 aud 6 are new.

Item 8 (original item 5).—This item has been re-drufted so as to
include all hand-loom cloth, cotton, silk or woollen, Course and medium
cotton cloth, woven on powcr looms, has also been included. The
expressions ‘‘coarse cloth™ and ‘‘medium cloth’’ have been defined so that
there may be no .ambiguity about their meanings.

Item 9 (original item 7).—This item has been awmplified to include
certain additional articles.

Item 10.—This is a new item.

Itemw 11 (original item 6).—Manures aad parts of agricultural
machinery and implements have been included in this item.

Item 12.—This is a new item,

Item 13 (original item 8).—This item has been slightly amplified.
Electrical energy has been omitted because it is doubtful whether - the
expression ‘goods’ in article 286(8) of the Constitution includes electricity,
in view of the fuct thut in List 11 of the Seventh Schedule to the
Coustitution there is a scparate entry (entry 54) relating to the
consumption or sale of clectricity, whereas the expression used in article
286(3) of the Constitution is ‘‘taxes on the sale or purchase of goods’’,
an expression which finds its counterpart in entry 53.

Items 15 and 16.—These are new items.

2. The Bill was originally published in the Gazctte of India, Part 1I,
Section 2, dated the 24th May, 1032.

3. The Select Committee think that the Bill has not_been so altered

as to require circulation under rule 94(4) of the Rules of Procedre and

Conduct of Business in the House of the People und they recommend that
it.be passed as now amended. ‘

C. D. DESHMUKH,
(*hairman of the Seloct Committee.

- New Delhi;
T_he lSth July 1952.



8
MINUTE OF DISSENT

We are sorry we are not able to agree with our colleagues in regard to
ths propriety of retaining the words ‘‘made after the commencement of
this Act’’ in the Act as it may finally be adopted by Parliarnent.

2. The main purpose of enacting this measure is to introduce uniformity
of legislation throughout the country in respect of the taxation of goods
considered by Parliament to be essential for the life of the community in
India us & whole. Different States have followed differant pclicies in levy-
ing sale taxes on such commodities. Till the inauguratjon of the new Cons-
titution they were legally within their power in doing so. But to our mind,
the language of Article 286, clause 3 of the Constitution is not only abso-
lutely unambiguous but peremptory. It appears to reflect clearly the in-
tentions of those who framed the Constitution.

3. The addition of the words ‘‘made after the commencement of the
Act’’ can have no other effect than to ncgative the very concept of uni-
formity and seem to be entirely uncalled for, It may be argued that if
these words are not incorporated in the clause, all State legislation enacted
prior to the passing of the Act and levying sales taxes on commodities
enumerated in the schedule may stand in danger of being automatically
declared to be null and void, and it may create new problems and difficul-
ties. 1t this is so, it will only mean that some measures 1way have to be
devised to prevent any sudden and serious dislocation in the financal struc-
ture of thie States. We concede that it may have to be done. But the
addition of the words in question far exceeds the limitations .of what, after
all, can only be a claim for some accommodation and adjustment.

4..TwoApoints are, in our opinion, quite clear; firstly, that the policy
of u‘mformlty of taxation in this particular sphere, brought about by and
flowing out of central control, can be taken to have been laid down in the
Constitution by virtue of Article 286 and, secondly, that the Constitution
does not contain any saving clause exempting pre-existing State legislation
from_the operation of Article 286. On the contrary, the language of Article
286, clause 8, appears so unconditional and decisive that the operation of
the clause seems to be intended to take retrospective effect.

5. And, after all, if there is any doubt or ambiguity in regurd to the
interpretation of the sub-clause ns it exists in the Constitution, the proper
course i3 to have it interpreted by the highest Judicial authority viz. the
Supreme Court, and not allow it to be materially altered by an ordinary
law of Parliament. We, therefore, definitely suggest that the words ‘‘made
ufter the commencement of this Act” be deleted from clause 8 of the Essen-

tial Goods (Declaration and Regulati "
Bill, 1952, ) egulation of Tax on sale or purchase)

TULSIDAS KILACHAND.
G. D. SOMANI.

New Derni;
The 18th July, 1952
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''HE ESSENTIAL GOODPS (DECLARATION AND REGULA:
TION OF TAX ON SALE OR PURCHASE) BILL, 1852

(As AMENDED BY THE SELicT COMMITTEE)
(Words underlined indicate the amendments suggested by the Committee ;
asterishs indicate omissions). o
A
BILL
to declare, in pursuance of clause (3) of article 286 of the Constitution,
certain goods to be essential for the life of the community,

Bs it enacted by Parliament as follows :--

1. Short title.-—This Act may be can of the FEssential Goods
(Declaration and Regulation of Tax on Sale or Purchasc) Act, 1952.

9. Declaration o cestain goods to- be-eéssential for the life of the
community.—The goods specified in the Schedule are hereby declared
to be essential for the life of the community.

3. Regulation of tax on sale or purchase of easential goods.—No law
made after the commencenient of this Act by the legislature of a State
imposing, or authorising the impozition of, a tax on the sale or purchase
of any goods declared by this Act to be essential fur the life of the
community shall have effect unless it has been reserved for the congidera-
tion of the President and has received his assent.

THE SCHEDULE

[See section 2.]
Goods declared essential for the life of the community - 15

1. Cereals and pulses in all forms, including bread and flour, including
atta, maida, suji and bran (except when any such article is sold in sealed

containers).
2. Fresh and dried fruits, sugar-cane, coconuts, vegatables edible tubers,

vegetable and flower seeds, bulbs and plants, * * * excluding orchids 20
(except (i) any medicine prepared from any one or more of such articles;
and (ii) when any such article is sold in sealed containers):

8. Fresh milk, whole or separate, and milk products, including butter,
ghee, chana, khoa, but excluding sweetmeats. B

4. Meat, fish and eggs (except when any such article is sold in sealed 23
containers).

5. Edible oils, and oilseeds from which edible oils are extracted.

(1]

10

6. Gur.

7. Salt. !
8. All cloth woven on hand-looms, coarse and medium cotton cloth 30-

made in mills or woven on power-looms.




(=]}
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15

2
Laxplanation 1.—'‘Coarse cloth”’ means any cloth in which the count
of warp yarn employed (excluding the border) is below 17s. (whether
single or folded).
Euplanation 2.—'*Mediuin cloth” means any cloth in which the ccunt
of warp yarn employed (excluding the border) is 17s. or finer but is less
than 85s. (whether single or folded). ‘

9. Raw cotton, including ginned and unginned cotton or kapas, *****
cotton thread, cotton yam, cotton seeds, jute seeds, raw jute, * sun-hemp,

and mesta,

10. Hides and skins.

11. Fertilisers and manures, agricultural machinery and implements,
including parts of such machinery and implements.

12, Cattle feeds.

13. Coal including coke and other derivatives, petroleum and
petroleum produets, including kerosene and motor spirit '* * *,

14. Tron and steel.
15 Books, exercise books and periodical journals.

16. Antibiotics and sulpha drugs.
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REPORT OF THE SELECT COMMITTEE

The Select Committee to which the Bill to regulate the profession of
notaries was referred, have considered the Bill and I now submit this their
report, with the Bill as amended by the Committee annexed thereto.

Olause 2.—In order to make the definition of ‘‘instrument’’ in clause 2(b)
more comprehensive, the committee think that it will be better to insert
the words ‘‘modified’’ and ‘‘suspended’’ therein and have amended clause
2(b) accordingly.

In the definition of ‘‘legdl practitioner’’ in clause 2(c), the committee
think that agents of the Supreme Court should be specifically included and
have also slightly redrafted the clause to make the intention clear.

The committee are of opinion that notaries public who were appointed
either under the Negotiable Instruments Act, 1881, or by the Master of
1'aculties in England should be allowed to practise for at least two years
instead of one year without being appointed as notaries under this Act.
The proviso to clause 2(d) has been modified accordingly.

Olauge 8.—The committee are of opinion that it ig not desirable to dis-
criminate among notaries and to appoint some notaries to perform only a .
limited class of functions and not all the functions mentioned in clause 8.
The words ‘‘on such conditions, if any, as it thinks fit"’, have been omitte
accordingly, :

'The committee further hold that the qualifications which a notary should
possess should be prescribed by rules. The clause has been amended ac-

cordingly.
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i i i for a
—The committee consider that it shall not be necessary 1o
perg:uva: has been appointed a notary under this Act to file an applica-
tion to have his name entered in the register. The clause has been am-
ended accordingly.

The committee recommend that persons who were appointed as notaries
public on payment of fees should not be made liable to pay the prescribed
fees under this clause and exemption should be granted to them under
clause 15(2)(c).

Olause 8.—The committee consider that it should be specifically stated
that notaries may demand better security and clause 8(1)(b) has been
amended accordingly.

As notaries cannot be appointed under clause 3 to perform only a limited
class of functions, the proviso to clause 8(1) is unnecessary and has been

omitted.

Clause 9.—The proviso to clause 9(1) has been re-drafted to make the
intention clear.

The amendment made to clause 9(2) is only a consequential one.

New clause 18, —The committee consider that protection should be given
to notaries in respect of cognizance of offences. They think that such pro-
tection should be given only to notaries who commit an offence acting or
purporting to act in the discharge of their functions under this Act. This
clause has been inserted to achieve this object.

Olause 15 (original clause 14).—The committee consider that the quali-
fications which a person should possess for being appointed as a notary
should be prescribed by rules and have amended clause 15(2)(8) accordingly.

Clause 15(2)(c) has been amended to make the intention clear that ex-
emption from payment of fees may be either partial or full.

Olause 16 (original clause 15).—The definition of ‘‘notary” in the
Negotiable Instruments Act has become superfluous as the power to appeint
notaries under that Act has been taken away. The definition of ‘‘notary’’
in section 8 of that Act has, therefore, been omitted and this clauge has
been amended accordingly.

2. The Bill was published in Part II—Section 2 of the Gazette of India,
dated the 24th May, 1952.

8. The committee think that the Bill has not been so altered as to
require circulation under Rule 94(4) of the Rules of Procedure and Conduct
of Business in the House of the People and they recommend that it be
passed as now amended. o

NEw DELHI; H. V. PATASKAR.
18th July, 1952. Chairman of the Select Committes.



Bill No. 33A of 1952.

THE NOTARIES BILL, 1952.
(As AMENDED BY THE SELECT COMMITTEE)

(Words sidelined or underlined indicate the amendments suggested by the
Committee,; asterisks indicate omissions)

A
BILL
to regulate the profession of notaries,

Be it enacted by Parliament as follows: —
1. Short title, extent and commencement. (1) This Act may be called
the Notaries Act, 1952. :
(2) It extends to the whole of India except the State of Jammu~and
Kashmir.
(&) It shall come into force on such date as the Central Government
way, by notification in the Official Gazette, appoint.
2. Definitions.—In this Act, unless the context otherwise requires,—
(a) “‘India’’ means the territories to which this, Act extends;
(b) *‘instrument’’ includes every document by which any right or
liability is, or purports to be, created, transferred, modified, limited,
extended, suspended, extinguished or recorded; -

(c) '‘legal practitioner’’ means any advocate or agent of the
Supreme Court or any advocate, vakil or attorney of * * * any High
(‘ourt or any pleader authorised under any law for the time buing in
force to practise in any court of law;

(d) “‘notary’’ means a person appointed as such under this Aect:

Provided that for a period of two years from the éommeneement of

this Act it shall include also a person who, before such commencement.
was appointed a notary public either under the Negotiable Instruments
Act, 1881 (XXVI of 1881), or by the Master of Faculties in England,
and is, immediately before such commencement, in practice in any

part of India;
(e) ‘‘prescribed’’ means prescribed by rules made under this Act;

(f) ‘‘Register’’ means a Register of Notaries maintained by the
Government under section 4;

(g) ‘'State Government’’, in relation to a Part C State, means the
Lieutenant Governor, or, as the case may be, the Chief Com-
missioner.

8. Power to appoint notarles.—The Central Government, for the whole
or any part of India, and any State Government, for the whole or any
part of the Btate, may * * * appoint as notaries any legal practition-
ers or other persons who possess such qualifications as may be prescribed.

10

15

25

30
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. isters.—(1) The Central Government and' every State Govern-
'i'riér?f‘s‘ 'a%'m{ﬁ*b;gn, in such form as may beApx.'escrlbed, & Register of the
notaries appointed by that Government and entitled . to practise as such
under this Act, o .
5 (2) Every such Register shall include the following particulars about
. the .notary whose name is entered therein, namely:— ‘ '
(¢) his full name, date of birth, residential and professional
addrese;
(b) the date on which his name is entered in the Register;
10 (¢) his qualifications; and
(d) any other particulars which may be prescribed.
8. Entry of names in the Régister and issue or renewal of certificates of
practice.—(/) Every notary who intends to practise as such Ashall,. on
* * * ‘payment to the Government appointing him of the prescribed
15 lfec, if any, bev entitledf N . o
" (a) to have his name entered in the Register maintained by that
Government under section 4, and
T "(b)" to a certificate authorising him to practise for a périod ol three
years from the date on which the certificate is issued to him.

20 () Every such notary who wishes to continue to.practise after the
expiry of the period for which his certificate of practice has been issued
under this section ghall, on application made to the Government appointing
‘him. and -payment of the prescribed fee, if any, be entitled to have his

_eprtificate of practice renewed for three years at a time. _
25 6. Annuai publication of lists of notaries,—The Central Government
ond every State Government shall, during the month of January each year,
- publish in the Official Gazette a list of notaries appointed by that Govern-
‘ment and in practice at the beginning of that year together with such details
pertaining to thern as may be prescribed. ‘

30 7. Seal of notaries.—Every notary. shall have and use, as occasion may
arise, a seal of such form and design as may be prescribed.

‘8. Functiens' of notarles.—(1) A' notary may do all or any of the
following acts by virtue of his office, namely:—
o, -, (@) verify. suthenticate, certify or attest the execution of any

85, ingtrument’
ity (h) present: amy. promissory -note, hundi or bill -of exchange for
'+ @cceptance or puyment,or demsnd better security;

(c) note or protest the dishonour by non-acceptance or non-
.- Ppayment of any. promissory note, hundi or bill of exchange or protest for
40 better security or prepare acts of honour under the Negotiable Instru-
-~ 1" 1hents Act, 1881 (XX VI of 1881), or serve notice of such Tiote or protest ;
. (4) note and draw up ship’s protest, boat’s protest or ‘protest relat-

ing to demurrage.and other. commercial matters:

"+ .(8) administer oath to, or take affidavit from, any person;
15 (f) prepare bottomry and respondentia bonds, charter parties and
. other mercantile docyments ;. :
. (g)-prepare, attest or authenticate sny instrument intended to

.+ tske. effect in any. country or ‘place outside India in'such form and

!. " language as may eonform to the law of th
50 intended to operate; m of the place where such deed is
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(h) translate. and verify the translation of, ~any document from cne
lunguage ihto another;
(%) any. other act which may be prescnbed
- R » [ . *
(") No act specified in sub-section (7) ‘shall be deemed to be a notarial
act oxcept when it is done by a notary under his sxgnature and official seal.

. 9. Bar of practhe wlthout certificate. —(1) Sub]ect to the provisions cf
this section, mo person shull practise as a notary or do any notarial act
under the official seal of a notary unless he holds a certificate of practice
in forco issued 66 him under section 5:

Provided that nothxpg in this sub-section shall apply to the presenta-
tion of any promissory note, hundi or bill of exchange for acceptance or
payment by the olerk of a notary. scting. on behalf of such notary.
~ (2) Nothing contained in sub-section (I) shall, until the expiry of two
years from the commencement of this Act, apply to any such person as i
referred  to m the. prov;so to clause () of section 2.

10. Removal of names from Beglster.——The Government - appointing
~any notary may, by order, remove from the Register mamta.med by it under
santion 4 the name of the notary if he—

(a) makes a request to that effect; or
~(b) hae not paid uny prescribed fee required to be paid by hxm or
(¢) is an undischarged insolvent; or

(4) has been found, upon inguiry in the presonbed manner, to be
guilty of such prafesmonnl or other misconduct; a8, in the opinion of the
Government, renders him unfit to practise as a notary.

1%, Oonstruction of references to motaries public in other laws.—Any
reference tr. & notary public in any cther law ghall be construed as a sefer-
ence to u notary entitled to practise under this Act.

who— -
{a) falsely represents that he is a not&ry without bemg a,ppomted

‘a8 such, or .
(b) practises as a notary: or :does any notarull qct in cOntmvention
of section 9,

shall be punishable with imprisonment for a term which may extend to
three montbs, or with fine, or with both.

18. Oognizance of offence.—(I) No court shall take cognizance of any

oftence committed by a notary in the exercise or purported exercise of his
functions under this Act save upon complaint in writing made by s&n

12. Penulty {or !amely répresanting ‘to be a notary, etc.—Any person -

5

10

20

25

officer authorised by the Central Government or a State Government by| 49

general or special order in this behalf,

(2) No magistrate other than a presidency magistrate or a magistrate of
the first class shall try an offence punishable under this Act.

13. Reciprocal arrangements for recognition of notarial acts done by

foreign notaries.—If the Central Government is satisfied that by the law or
practice of any country or place outside India, the notarial acts done by

45
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notaries within Iudia are recognised for all or any limited purposes in that
country or place, the Central Government may, by ndtification in the
Official (tazette, declare that the notarial acts lawfully done by notaries
within such country or place shall be recognised within India for all pur-
poses or, as the case may be, for such limited purposes as may be specified

in the notitication.

15. Power to make rules.—(I) The Central Government may, by notifi-
cation ir. the Oificial Gazette, make rules to carry out the purposes of this
Act. '

(2) In particular, and without prejudice to the generality of the fcrego-
ing power, such rules inay provide for all or any of the following matters,
namely.—

(a) the qualifications of a notary, the form and manner in which
applications for appointment as a notary may be made and the disposal
of such applications;

(b) the oertificates, testimonials or proofs as to character, integrity,
ability and competence which any person applying for appointment as
a notary taay be required to furnish;

(¢) the fees payable for appointment as & notary and for the issue
snd renewal of u certificate of practice, and exemption. whether wholly

or in part, from such fees in specified classes of cases;

(d) the fees payable to a notary for doing any notarial act; .

(¢) the form of Registers and the particulars to be entered therein;

(f) the form and design of thc seal of a notary; .

(¢9) the manner in which inquiries into allegations of professional
or other misconduct of notaries may be made;

(k) the acts which a notary may do in addition to those specified
in section 8 and the manner in which a notary may perform his
functions; !

(1) any other matter which has to be, or may be, prescribed.

16. Amendment of Act XXVI of 1881.—In the Negotiable Instruments
Act, 1881,— | '
(1) in section 8, the definition of *‘notary public’* shall be omitted ;
(i) Chapter XVII shall be omitted.
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REPORT OF THE SELECT COMMITTEE

The Select Committee to which the Bill to provide for the
appointment of Commissions of Inquiry and for vesting such Com-
missions with certain powers was referred to, have considered the
Bill and I now submit this their Report, with the Bill as amended
by the Committee annexed thereto.

Upon the changes proposed, which are not formal or conse-
quential, it may be noted as follows:—
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Clause 3.—The Committee think that a time limit within which
a Commission should complete its inquiry _angi submit its report
should be specified in the notification appointing the Commission.

Clause 3(1) has been amerlxq‘gg_ gﬁcpr,dingl_y.

Under the existing proviso to clause 3(1), it is not competent for
any State Government, except with*the approval of the Central Gov-
ernment, to appoint a State Commission to inquire into any matter
which is being already inquired into by a Central Commission for
so long as that Central Commission is functioning and for two years
thereafter. The Committee consider that the restriction imposed on
a State Government to appoint a Commission for twq years even
after the Central Commission has ceased to function is unnecessary
and should be omitted. They are further of opinion that there
should also be a prohibition on the Central Government td appoint
a Central Commission when a State Commission is functioning,
unless the Central Government is of opinion that the scope of the
inquiry should be extended to two or more States. The proviso to
clause 3(1) has been re-drafted to achieve this object.

Clause 4—The Committee think that the Commission should also
be empowered to requisition copies of public records. Clause 4(1)(d)
has been amended accordingly.

New Clause 5 [original clauses 4(2), 4(3) and 4(4)].—The Com-
mittee are of opinion that it is not necessary to vest in all the Com-
missions appointed under section ‘3 all the powers referred to in sub-
clauses (2) to (4) of clause 4. If, however, the appropriate ‘Govern-
ment is satisfied, having regard to the nature of ‘' the inquiry and
other circumstances of the case, that such powers should be vested
in any particular Commission, the appropriate Govertiment may, by
notification, vest such powers in that particuldar Commission. Clause
5(1) has been inserted for the aforesaid purpose.

In clause 5(3), the Committee think that no officer below the
rank of a gazetted officer should be authorised t;y the Commission to
have the powers of search and seizure. Clause 5(3) has been amend-
ed accordingly. ' ‘

The Committee consider that sub-clauses (5) and (6) of clause 4
should be inserted as separate clauses. They have been inserted as
new clauses 8 and 10.

Subsequent clauses have been re-numbered.

_New Clause 8—This clause reproduces the provisions of the
original clause 4(5).

New Clause 9.—The Committee congider that protection should
be given to the Government and the Commiission and every member
or officer of the Commission in respect of action taken in good faith.
This clause has been inserted to achieve this object.

_New Clause 10.—This clause reproduces the provisions of the
original clause 4(6). ‘ ’ ‘

Re-numbered Clause 11.—The Committee consider. that even
under this clause, the appropriate Government should spec_ifg in the
i

notification whether all or only some of the provisions of this Act

should apply to a particular inquiting authority.” This clause ha
also been slightly re-drafted to make the intention clear. @
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2. The Bill was published in the Gazette of India, Part II, Section
2, dated the 7th June, 1952.

3. The Committee think that the Bill has not.been so:altered as to
require circulation under Rule 94(4) of the Rules of Procedure and
Conduct of Business in the House of the People and they recommend
that it be now pdssed as amended.

KAILAS NATH KATJU,

New DELHI; Chairman of the Select Committee.
The 25th July, 1952.
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MINUTE OF DISSENT

I am in general agreement with the report except in the parti-
cular mentioned below.

The power similar to those éontemplated in clause 5(3) of this
Bill may be necessary only to prevent evasion of taxation. This Bill

is not expected to cover such cases. So clause 5(3) may be omitted
as it is unnecessary. ’

K. S. RAGHAVACHARI
New DELHI;

The 25th July, 1952.



Bill No. 39A of 1952,

THE COMMISSIONS OF INQUIRY BILL, 1952

(As AMENDED BY THE SELECT COMMITTEE)
(Words sidelined or underlined indicate the amendments suggested
by the Committee; asterisks indicate omissions.)
A
BILL

to provide for the appointment of Commissions of Inquiry and
for vesting such Commissions with certain powers.

BE it enacted by Parliament as follows:—
1. Short title, extent and commencement.—(1) This Act may be
called the Commissions of Inquiry Act, 1952.

(2) It extends to the whole of India except the State of Jammu
and Kashmir.

(3) It shall come into force on such date as the Central Govern-
ment may, by notification in the Official Gazette, appoint.

2. Definitions.—In this Act, unless the context otherwise
requires,—
(a) “appropriate Government” means—

(i) the Central Government, in relation to a Commission
appointed by it to make an inquiry into any matter relat-
able to any of the entries enumerated in List I or List II or
List III in the Seventh Schedule to the Constitution; and

(i) the State Government, in relation to a Commission
appointed by it to make an inquiry into any matter relat-
able to any of the entries enumerated in List II or List III
in the Seventh Schedule to the Constitution;

(b) “Commission” means a Commission of Inquiry appointed
under section 3;

(¢) “prescribed” means prescribed by rules made under this
Act.

3. Appointment of Commission.—(1) The appropriate Govern-
ment may, If it is of opinion that it is necessary so to do, and shall,
if a resolution in this behalf is passed by the House of the People
or, as the case may be, the Legislative Assembly of the State, by
notification in the Official Gazette, appoint a Commission of Inquiry
for the purpose of making an inquiry into any definite matter of
public importance and performing such functions and within such
time as may be specified in the notification, and the Commission s¢
appointed shall make the inquiry and perform the functions ac-
cordingly :

Provided that where any such Commission has been appointed to
inquire into any matter—
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issi inquire i tter for so long
other Commission to inquire into the same ma '
:2 the Commission appointed by the Central Government is
functioning;

(b) by a State Government, the Centpal Government shall
not appoint another Commission to inquire into the same
matter for so long as the Commission appointed by the State
Government is functioning, unless the Central Government, 1s
of opinion that the scope of the inquiry should be extended to
two or more States.

2) The Commission may consist of one or more members
app(oi)nted by the appropriate Government, and where the Commis-
sion consists of more than one member, one of them may be appoint-
ed as the Chairman thereof.

4. Powers of Commission—*The Commission shall have _the
powers of a civil court, while trying a suit under the Code of Civil
Procedure, 1908 (Act V of 1908), in respect of the following matters,
namely :—

(a) summoning and enforcing the attendance of any person
and examining him on oath;

(b) requiring the discovery and production of any document;

(c) receiving evidence on affidavits; |

(d) requisitioning any public record or copy thereof from
any court or office;

(e) issuing commissions for the examination of witnesses or
documents;

(f) any other matter which may be prescribed.

5. Additional Powers of Commission.—(1) Where the appropriate
Government is of opinion that, having regard to the nature of the
inquiry to be made and other circumstances of the case, all or any of
the provisions of sub-section (2) or sub-section (3) or sub-section (4)
should be made applicable to a Commission, the appropriate Gov-
ernment may, by notification in the Official Gazette, direct that all
or such of the said provisions as may be specified in the notification
shall apply to that Commission and on the issue of such a notifica-
tion, the said provisions shall apply accordingly.

(2) The Commission shall have power to require any person,
subject to any privilege which may be claimed by that person under
any law for the time being in force, to furnish information on such

points or matters as, in the opinion of the Commission, may be use-
ful for, or relevant to, the subject matter of the inquiry.

(3) The Commission or any officer, not below the rank of a
gazetted officer, specially authorised in this behalf - by the

Commission may enter any building or place where the Commission
has reasonto believe that any books of account or other documents
relating to the subject matter of the inquiry may be found, and ‘may
seize any such books of account or documents or take extracts or
copies therefrom, subject to the provisions of section 102 and section "
103 of the Code of Criminal Procedure, 1898 (Act V of 1898) in so far
as they may be applicable. ' - ) ’
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() The Commission shall be deemed to be a civil court for the

purposes of sections 480 and 482 of the Code of Criminal Proceduxe,

8 (Act V of 1898) and any proceeding before the Comm;ssxon
shall be deemed to be a judicial proceeding within the men%
sections 193 and 228 of the Indlan Penal Code (Act XLV of 1860).

*

6. Statements made by persons to the Commission.—No state-

ment made by a person in the course of giving evidence before the
Commission shall subject him to, or be used against him in, any civil
or criminal proceeding except a prosecution for giving false evidence
by such statement:

Provided that the statement—

(a) is made in reply to a question which he is required by
the Commission to answer, or

(b) is relevant to the subject matter of the inquiry.

1, Commissign to cease to exist when so notified—The appropri-
ate Government may, if it is of opinion that the continued existence
of a Commission is unnecessary, by notification in the Official
Gazette, declare that the Commission shall cease to exist from such
date as may be specified in this behalf in such notification, and there-
upon, the Commission shall cease to exist.

8. Procedure to be followed by the Commission.—The Commission
shall, subject to any rules that may be made in this behalf, have
power to regulate its own procedure (including the fixing of places
and times of its sittings and deciding whether to sit in public or in
private) and may act notwithstanding the temporary absence of any
member or the existence of a vacancy among its members.

9. Protection of action taken in good faith.—No suit or other legal
proceeding shall lie against the appropriate Government, the Com-
mission or any member thereof, or any person acting under the
direction either of the appropriate Government or of tne Commission
in respect of anything which is in good faith done or intended to be
done in pursuance of this Act or of any rules or orders made there-
under or in respect of the publication, by or under the authority of
the appropriate Government or the Commission, of any report, paper
or proceedings.

10. Members, etc. to be public servants.—Every member of the
Commission and every officer appointed or authorised by the Com-
mission to exercise functions under this Act shall be deemed to be
a public servant within the meaning of section 21 of the Indian Penal
Code (Act XLV of 1860).

11. Act to apply to other inquiring authorities in certain cases.—
Where any authority (by whatever name called), other than a Com-
mission appointed under section 3, has been or is set up under any
resolution or order of the appropriate Government for the purpose

of making an inquiry into any definite matter of public importance
and that Government is of opinion that all or any of the provisions
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of this Act should be made applicable to that authority, ‘that Gov-
ernment may, subject to the prohibition contained in the proviso to
sub-section (1) of section 3, by notification in the Official Gazette,
direct that the said provisions of this Act shall apply to that au-
thority, and on the issue of such a notification, that authority shall
be deemed to be a Commission * * appointed under section 3 for *
the purposes of this Act.

12. Power to make rules.—(1) The appropriate Government may,
by notification in the Official Gazette, make rules to carry out the
purposes of this Act.

(2) In particular, and without prejudice to the generality of the
foregoing power, such rules may provide for all or any of the follow-
ing matters, namely:— :

(a) the term of office and the conditions of service of the
members of the Commission;

(b) the manner in which inquiries may be held under this
Act and the procedure to be followed by the Commission in
respect of the proceedings before it;

(c) the powers of civil court which may be vested in the
Commission,;

(d) any other matter which has to be, or may be, prescribed.
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Report of the Joint Committee

The Joint Committee to which the Bill further to amend the Preventive
Detention Act, 1950, was referred have considered the Bill, and I now
submit this their Report with the Bill as amended by the Committee annex-
ed thereto.

2. The procedure followed by the Joint Committee in the congideration
of the PRill was to consider in the first instance the provisions contained
in the severa] clauses of the amending Bill and any further amendments
directly arising out of such provisions and thereafter to consider any further
smendments which may be proposed to the parent Aect.

8. Upon the chunges muade in the Bill, the Joint Committee note. as
follows :—

Clause 4.—The words limiting the particulars to be furnished by the
officer under sub-section (8) of section 3 to such particulars as have a bear-
ing on the necessity for the order have been omitted so that the officer.
concerned would be required to furnish to the State Government all parti-
culars which in his opinion have & bearing on the matter. The Joint Com-
mittee have also rednced the period within which the approval of a State
Government should be obtained frém fifteen days to twelve days. :

Clause 6.—This new amendment is being inserted to ensure that the
disclosure to the detenu of the grounds of the order is made not later than
five days from the date of the detention.

("lause 7.—This is a new clause. The Joint Committee feel that there
should be a Chairman for every Advisory Board who should be a person
who is or has been a Judge of a High Court and provision has been made
accordingly. It is also provided that in the case of a Part C State, the
Judge of the High Court of & Part A or a Part B State may be appointed
as Chairman with the approval of the State Government concerned. Inci-

dentally, the proviso to sub-section (2) of section 8 is being omitted as
spent.

*  Clause 8 (New).—The Joint Committee have reduced the period within
which a reference to the Advisory Board has to he made from six weeks to-
thirty days and have omitted clause (a) of sub-section (2) of section 9 as
spent. The whole of section 8 has been re-drafted accordingly.

Clause 9.—The further amendments proposed are consequential upon
the amendments to sections 9 and 10(1).

Clause 10.—The Joint Committee think that the new section 12A may
be ‘'more appropriately numbered ns section 11A.

Clause 11.—The Joint Committee have completely recast sub-section
(2) of section 13 so as to make it clear that a fresh detention order can be
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passed against a person only on the basis of fresh facts’ arising after the
date of the revocation or expiry of the last detentioh order.

4. The Bill was published in Part II, Section 2 of the Gasette of India
dated the 19th July, 1952,

5. The Committee think that the Bill has not been so altered as to re.’
quire circulation, and they recommend that it be passed as now amended.

M. ANANTHASAYANAM AYYANGAR.
‘Chairman of the Joint Committee.
New DELHI} -

The 80th July, 1952,



4 .
Note

The Preventive Detention (Sedond Amendment) Bill 1952 has been
most carefully examined in the Joint Select Comtpi‘otee with 8 doublé
objective namely to see first of all whether the continuance of_th).s extr?,-
ordinary piece of legislation is necessary and if so for what period, and in
the second place what safeguards can be incorporated in order to avoid
both hardship and injustice. ‘

Under British rule, during the leadership of Pandit Motilal Nehru,
similar legislation was opposed by thé Swarajya Party on the baais firstly
that the foreign Government ruling our country had no sanction, of the
people behind it and secondly it was, keeping the principles of non-violence
as enunciated by Mahatma Gandhi, in view, the bounden duty of all of
us to do whatever lay in our power by legitimate means to subvert the
alien government ruling over us.

Now it cannot be said today that the Government of the day or the
various' State Governments have no sanction behind them. These Govern-
ments are the creation of the peoples’ will, and therefore any -attempt to
subvert such ‘Governments is no longer a patriotic duty as in the days
before the achievement of independence, but on the contrary an act of
treason and disloyalty to the nation. Turther there are political groups.
active in the country which no longer believe in the creed of non-violence
and whose declared policy appears to be to do whatever lies in their power
to subvert the Peoples’ Governments established under the law of the land.

In such a case, therefore, it has become necessary however abhorrent
and extraordinary the legislation may-be. to prevent individuals and groups
from acting in a manner prejudicial to the maintenance of law and order,
or to the maintenance of Essential Supplies and Services required by the
nation or to the continued existence of the Constitution adopted by the
nation. It is necessary, of course, that due safeguards should be adopted
to see that the maximum protection is given to an individual against whom
action is taken. For this‘purpose it has been made possible, if the person
so desires, for him to appear in pereon before the Advisory Board, and
challenge the material put before him and argue his case. This is an
important advance on the previous position. Further no longer will the
Officer ordering the arrest be capable of holding back any relevant material
from the Government whether favourable to the detenue or otherwise.
Since all such relevant material which in his opinion bears upon the matter

' must be placed before the Government converned. Finally no longer will

it be possible for a fresh order to issue against the detenue unless it is
based on fresh material. '

In my opinion the working of this measure should be carefully watched
and the measure amended in the light of experience gained "during the
next twelve months.

- D. CHAMAN LALL.
New DeELni1;

The 80th July, 1952.
Minutes of Dissent
I

We are unable to assent to the majority Report of the Joint Select
Committee as we are convinced that the refusal by the majority to amend
any section or any part of the Principal Act (Act No. IV of 1950) is &
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ave mistake and is bound fo create unfavourable mgresslon in the
country. All lovers of liberty and upholders of ‘rule of law’ will regret
that detention without trial and’ without the essential sttributes of & fair
hearing is to be continued in Free India.

2. Wheh the Prime Minister responded to the appeal of the Opposition,
‘he announced in the House of the People that fe Select Committee
should go thoroughly not only into the Bill but also into the principal
Aot.

8. Accordingly instructions were given by the House to the Select
Committee on the basis of Sardar }%uka'm gingh’s’ suggestion that the
Select Committee should consider all amendments even to those sections
of the principal Act of 1950 which were not sought to be amended by the
present Bill sponsored by the Home Minister.

4. We regret to say that we are dxsappomted. We expected that the
Committee would approach the consideration of the entire measure with
an open mind and would permit modification of the much criticised and
retrogade features of the principal Act. But not one of the amendments
suggested by the Members of the Opposition to the principal Act was
accepted. We should record that. even the sober and reasoned recom-
mendations of the All-India Civil Liberties Council .with regard to affording
full information to the detenu, providing - facilities for legal assistance,
callmg of evidence and the modification of section 8 of the principal statute
as to ‘‘prejudicial’’ acts so as to make impossible the use of the Act as
against political parties were all turned down by the Committee.

5. We pressed hard that at least in peace time the preventive detention
law in India should not be more drastic than what the analogous law was
in England during war time. Surely it is not too much to ask that India.
should today pay at least as much respect to preserve liberty in peace time
as England did in war. We put forward suggestions that the power of
detention should not be left to the unfettered discretion of an executive
or police officer, but should be consigned to the satisfaction of a responsible
member of the Cabinet, viz., the Home Minister as was provided in Regu-
lation 18B of the Defence of the Realm Regulation, 1939. But we regret
to say that the majority turned down this proposal.

6. We made our position clear on the floor of the House that we did
not accept the principle of the Bill and were not committed to anything.
We were, however, prepared to consider the desirability of extending the
Preventive Detention Act with suitable amendments, provided the Honour-
able the Home Minister gave us facts and figures to justify the continuance
of this measure which is repugnant to the principles of democracy and
the fundamental postulates of justice. We regret to say that we got no
facts and figures. We were supplied by the Honourable Minister with a
statement showing the number persons released on the advice of the
Advisory Boards and the number of detentions upheld by the said Boards
and the number of releases ordered by the Government suo moto during
the period from 22nd February 1951 to 81st May 1952. During this period
the Advisory Boards ordered the release of 1241 detenus. The Advisory
Boards upheld the detention of 3206 persons. Out of this the Government
ordered the release swo moto of 1889 persons. Thus 1819 persons were
kept under detention at the end of the said period. The very fact that
about 80 per cent. of the persons ordered to be defained were released by
the Advisory Boards in spite of the unsatisfactory procedure and lack of
opportunity of fair hearing, shows that the principal Act deserved drastic

e
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amendment so as to eliminate the possibility of innogent persons being
deprived of their liberty on the mere information of informers on whose
report the executive.or the police officers have to take action under
section 8 of the Preventive Detention Act.

7. The principal points on which we should draw the attention of the
Parlianent and should recommend that suitable modifications of
amendments of the Act and the Bill should be effected are as follows :—-

(1) Legal Aid.—The three essentials for a proper functioning of an
investigating body or tribunal are (a) that full information concerning the
tacts and circumstances in which the detenu has been ordered to be
detained should be made available to him; (b) that the detenu should be
allowed to appear in person or by legal parctitioner of his choice to put
forward his defence; and (c) that he be allowed to call evidence and
cross-examine witnesses. :

None of these pre-requisites of a fair and free enquiry are provided by
the Preventive Detention Act as sought to be amended by the present
Bill. All these conditions were satisfied to an appreciable extent under
the procedure adopted by the Advisory Committee in England.

We recognise that the prohibition of personal attendance has been
relaxed but the ban on legal assistance is still maintained. It is wholly
unsustainable and should be removed.

We cannot possibly subscribe to the amazing doctrine propounded
that the detenus can put up their defence properly before the Advisory
Board which will be in effect & quasi-judicial tribunal. From our ex-
perience we note that for the majority of detenus it is not possible to put
their cases properly before the court, and the Supreme Court and the
High Courts had often to provide counsel to argue the cases amicus curice.
In England competent persons have pointed out that the majority of the
detenus are quite incapable of presenting their own cases, In India
havirg regard to the standard of literacy and the lack of training it is
impossible for the detenus to present thier own cases before the Advisory
Boards. Mr. C. K. Allen in his well-known work on ‘Law and Orders’
states as follows:—

‘‘Epeaking from considerable experience of the examination of
conscientious objectors, the present writer can say without
hesitation that legal aid may make all the difference to that
large class of persons who are inarticulate or discursive and
quite unable to present their own cages; and this must be so
however eminent, experienced or sympathetic the ¢xamining
tribunal may be."

The English practice will be seen from the statements of responsible
ministers in the British House of Commons. ‘‘The Advisory Committee
have before them all the evidence which is “the possession of the
Becretary of State. But the Advisory Committee call in any person who,
in their opinion, may be able to assist in elucidating the matter with
which the Committee have to deal’’.—Home Becretary (October, 81, 1989)
*“Witnesses can be called, and are called in many of -these cases’’ —
Home Secretary (July 23, 1941). '

(2) Composition of the Advisory Boards.—We pressed for %the
amendment of the Aot so that <the Advisory Board shall consist of &
sitting Judge of the High Court who .shall be the Chairman of the said
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Board, 'But aven this racommendation was not accepted and a person

‘who is a Judge or had beep a Judge of a High Court is going to be
.appointed as Chairman of the Boara.

(3) Family Allowance.—We pressed very strongly for the grant of
family allowance to the detenue. 1t is the barest minimum justice which
the State depriving & person of liberty merely on suspicion can render
to him. Detenus have been detained without trial and kept behind the
prison bars for months and years and it is only fair that such allowance
.should be paid to the members of their families who are dependent on
khim for their subsistence. -Even iunder  'Regulation III of 1818 {awily
.allowance was provided. There was good deal of criticism when leading
members of the Congress were detained under Preventive Detntion
-statutes or regulations and adequate family allowances were not granted.

~Our national Government should not imitate the practice of the imperia-
dist rulers,

(4) Operation and extent of the Act.—We put forward amendments
suggesting that the Act should be extended only to such areas as would
srequire the application of the Act. Such a drastic statute need not
apply to the whole of India and if any particular area or. State wants
such drastic powers for dealing with an emergency then it should be

applied to that State and that area, Even this suggestion was turned
-down,

(5) Restriction of the scope of prejudicial acts.—We wanted that the
very vague expression ‘‘public order’’ which is a term of widest amplitude
- should be deleted. This will eliminate the possibility of abuse of the
statute. We also desired the deletion of ‘‘the relations with foreign
powers because this may be used as a handle for checking justifiable
. eriticism of India’s policy towards certain foreign States. - But our
suggestions were negatived.

(6) Placing of material before the Advisory Board—We earnestly

pressed an amendment so that all materials available to the Government

- should be placed before the Adviosry Board and the same should also be

made available also to the detenue so that the person who has been

- deprived of his liberty should have a fair chance of proving his inno-

cence. The 'withholding of information considered by the detaining

- authority against the public interest to disclose the same is unknown

in any country. The Chief Justice of the Bombay High Court in one
. case depricated the way grounds were furnished to the detnus:—

‘“‘In all the matters which have come up before us, we have
been distressed to find how vague and unsatisfactory the grounds are
which the detaining. authority furnishes to the detenu; and we are
compelled to say that in almost every case we have felt that the
grounds could have been ampler and fuller without any detriment to
public interest,’’ ’

\
8. Wce conSider the following amendments to the principal Act as

" incorporating the essential safeguards against the possible abuse of the
-+gtatute : — b

Section 1.—Short Title, extent and duration.—Sub-section (2): The
“Aet should not be made applicable to the whole of India all at once. It
- should be applied to such States or parts or areas which in the opinion of:
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the Central Government require having regard to the special conditions
prevailing therein the application of such ad extraordinary measure,

Sub-section (8). The duration of the Act- should in no case extend
beyond one year from the 1st October 1952 and the Parliament must have
an opportunity of reviewing the whole position in the country next year,
to decide whether really any emergeney exists to justify the prolongation
of this measure, :

Section 3.—Power to make orders. detairing certain persons.—We
suggest that this section should be substantislly altered to restric the
scope of possible abuse and to curtail the a.mb?t of power of the executive
or the police officers coneerned to order detention.

\IVe suggest the deletion of the words ‘‘the relations of India with
foreign powers’’ in item (i) of sub-clause (a) of sub-section (i) of section.

We also suggest the deletion of the words ‘‘or t}:}e maintenance_ of
public order”’ in item (ii) of sub-clause (a) of sub-section (1) of section
8. P

We propose the substitution of the following sub-section in place of
_ present sub-section (2):— .

“(2) The power conferred by sub-section (1) of section 3 shall be
exercised by the Minister for Home Affairs of the Central Government or
by the Home Minister of a E£tate Government or, in a State where
there is no ministry, by an officer of the State Government specially
authorised in that behalf;

Provided that the Minister passing an order of detention has reason-
able cause to believe that the person against whom the said order is
going to be passed has been recently concerned in acts prejudicial to
mutters mentioned in sub-clauses (i), (i) and (iii) of clause (a) of sub-
section (1) aforesaid or in the preparation or instigation of such acts and
by reason thereof it is necessary to exercise control over him."”

Section 4. —Power to regulate place and condition of detention.—In
clause (a) we propose the insertion of ‘“‘family allowance’’ after the word
‘‘maintenance’’.

Section 7.—Grounds of detention to be disclos
by the order. closed to persons affected

We suggest the deletion of sub-section (3).

It is not fair to keep back any -relevant facts from the detenu. Other-

wise, the right to make representation to the Advj i
rendered ineffective or nugatory. vieory: Board will be

Section 8. —Constitution o Advisory Boards.— '
section should be altered as ';ollows:—y meTWe propose thet " the

mm};o;: ﬂbsection (2) of section 8, the following shall be substituted
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A, ''(2) Every such Board shall consist of

(@) A Judge of a High Court who shall be the Chairman of the
said Board; and :

(b) Two other persons who have been or are qualified to be
appointed as Judges of the High Court." .

B. After sub-section (2) of Section 8 add:—

*“(8) The J udge of the "High Court who shall act as Chairman of
the Board as aforesaid shall be appointed by the Chief Justice of the
High Court concerned and the other persons shall be appointed by
the Cent;ra.l Government or the State (zovernment as the case may
be.’

Section 9.—Referenve to Advisory Boards.—In section 9— after the
words ‘‘the grounds on which the order has been made’’ add ‘‘and all
the materinls in the possession of the said Government on which the

order of detention has been made.’
Nothing should be kept back from the Advisory Board.

Section 10.—Procedure of Advisory Boards.

We strongly recommend that the detenu should not only be given a
chance of appearance before the Advisory Board but he should in all
cases be given the right to have his case represented by a lawyer,

9. We also recommend that the detenu and his lawyer shall be per-
mitted to call evidence and to cross-examine witnesses.

N. C. CHATTERJEE
SARANGADHAR DAS
§. MORE

JASWANT RAJ MEHTA
A, KRISHNASWAMI
HUKAM SINGH

Nrw DELHI;
The 80th July, 1952.
II

We are generally in agreement with the minute of dissent signed by
Shri N. C. Chatterji, Shri S. 8. More and other colleagues. We wish,
however, to make the following supplementary observations on this

important matter:—

(1) We are opposed to the underlying principle ‘of the amending
Bill as it is repugnant to the right of freedom &and inviola-
bility of the individual guaranteed to all citizens of the state.
‘Freedom of person is a valuable right cherished by all
freedomdloving persons, and every democratic and progres-
sive constitution ensures the persomnal liberty of the subject.
In Britain and the U.S.A, liberty of person is restricted or
withheld only when an emergency has been declared. Pre-
ventive Detention in these two countries has been authorised
only when war is imminent or hostilities have actually broken



10. - !

out i.e., only when there is a clear threat to national security,
In these countries it is always a war time measure. Un-
fortunately our constitution has more or less followed tl}e
retrograde Government of India Act, 1985, and therefore in
those Articles of the Constitution which deals with funda-
mental rights, has tried to restrict and limit them at the
same time.

(2) The Preventive Detention Act is a peace time measuré and the
life of thé Act is sought to be extended for another two years
although there has been admittedly a marked improvement
in the situation.

(8) One of the objectives of the Act is also the suppression of the
goondas gnd black-marketeers. But the ordinary law of the
Jand should be enough to meet the menace of these -classes.
The existing law could be made more strigent  and
drastic. Nobody has ever heard of a prevéntive detention
act being enucted to meet such a menace. With the excep-
"tion of one or two states, the position of law and order is
quite normal and there is no interference on sny appreciable
scale with the supplies of commodities which are essential
for the life of the community. In Britain an Emergency
Powerr Act was passed in 1920 to secure commodities which
are essential for the life of the community. In order that
the Act should be put into operation it was necessary that
His Majesty should issue a proclamation of emergency. - The
proclamation remained in force for a month only., Regula-
tions that were framed in pursuance of the Act provided for
trials by courts of summary jursidiction and the maximum
sentence awarded was three months only. It is therefore
evident that at leust in this matter the Government are not
guided by wholesome British practice and precedent and
are enacting &n obnoxious measure which, without sufficient
cause and justification constitutes an undue interference with
personal liberty of the subject,

(4) It is also significant that some of the safeguards which were
considered essential in Brituin and the U.S.A. in the interest
of personal liberty of the subject even in war time are not
being provided in the present Bill for the protection of the
detenu even when it is a peace time measure. It is not
enough that the Government should advise the detenue of
the specific grounds for his detention, but should also give
him notice of such further facts presented to the Advisory
Board. The detenue should also be given sufficient oppor-
tunity to prepare his defence, and if he feels it is necessary
that he should be allowed to consult a counsel of his choice
in the preparation and defence of hie case, he should be
permitted to do so. The detenue should also have the right
to produce witnesses and submit such documentary evidence
@8 may be considered relevant to his' defence, The American
Emergency Detention Act however goes much further, It
is the Attorney General who issues the warrant; the person
arrested is brought before a preliminary hearing officer, who
is to issue a detention order if he finds that probable cause
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for detention exists. The accused is given opportunity to
consult counsel, allowed to present evidence in his own be-
half snd permitted to cross-examine his accusers. There is
only one exception and it is ‘that the Attorney General is
not required to furnish information the revelation of which
would disclose the identity of the information. If it is not
in public interest that a certian fact be disclosed, we do not
insist that such a fuct be furnished to the detenue, but all
other material facts which are supplied to the Advisory Board
should be given to the detenu without disclosing the source
of information. In the U.S.A. there has to be also a Deten-
tion Review Board which reviews the detention order passed
by the ' preliminary hearing officer and in such a case the
Attorney (ieneral must supply to the detenu all particulars
including the identity of informants, subject of course to the
national security proviso, The detenu has also got the right
to seek a judicial review of an order of the Bosard confirming
detention,

(5) The present Bill, however, does not take sufficient care to pro-
tect the rlghts of the citizen as agalnst the State. It is
eminently desirable that increased protection should be pro-
vided to the individual specially when the situation is not
abnormal and is continuously. improving .instead of deterio-
rating. In the absence of such safeguards the danger is that
innocent persons may be deprived of their personal liberty
against the officers who are responsible for their arrest and
detention.

(6) Again.it is stated in the Bill that the maximum period of deten-
tion shall be twelve months from the date on which the order
of detention has been confirmed. The maximum period
within which the Advisory Board may submit its report to,
the appropriate Government is ten weeks and some more’
time will elapse before the confirmation takes place. It is,
therefore, recommended that the maximum period shall be
counted from the date of arrest and not from the date of
confirmation of the detentlon order and shall not exceed &
months, .

(7) lLe Government has been given the right to issue 4 fresh order
of arrest and detention against the same person after release,
on the basis of fresh facts and in view of this additional
power it is quite unnecessary to keep a person in detention
for a very long period.

(8) In our opinion the life of the Act shall not be extended beyond
one year, .

NARENDRA DEVA
SARANGADHAR DAS
K. A. DAMODARA MENON

New DELn1;
The 30th July, 1952,
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III

We the undersigned are forced to submit this note of dissent from the
majority report, to the Parliament. on the Preventive Detention Bill
referred to the Joint Select Committee.

We do hold that the very principle of detention without trial is abhor-
reut to the canons of civilised democratic administrafion. Yet, Detention
Acts huve been a regular feature throughout the Congress Administration,
for the last five years. Thousands of citizens are put under detention,
some for more than 3 or 4 years, during the last five years. The Govern-
ment is not satisfied with the ample powers provided to it under Criminal
Procedure Code., Indiun Penal Code, Criminal Law Act and such other
measures. 1t has become the habit of the Government to bypass the.
Courts and resort to Preventive Detention. As such when for the first
time, this black Act comes before the elected Parliament, for a further
lease of life. it is only proper that the representatives of the people must
be very reluctant to agree to such a measure unless there are sufficient
grounds for enacting such an Act.

We do hold that the situation in India does not warrant any extention
of the Preventive Detentior. Act. There is no internal disturbance worth
mentioning nor the situation is such that it can be remotely said that
there is a threat to the security of India or any part of it-or even to the
maintenance of public order and maintenance of essential supplies and
servic23.  Ordinary demands of the people for radical agrarian reforms
for living wage and security of jobs, for food and shelter, instead of
being tackled by measures that would be beneficial to the vast masses
of the Indian people. are being met by the repressive measures and by
resorting to Preventive Detention. The only conclusion that can be
drawn, is that the Government is arming itself with this power of deten-
tion to preserve and safeguard the landlord and big monopoly interests
in the country and lo suppress the peoples’ genuine interests.

In the Joint Select Committee, we have moved smendments to restrict
<$he scope and duratior of this Bla~k Preventive Detention Act and also
amendments that would have affordéd sonie protection to the detenue from
the tender mercies of the Governmental machinery, but none of these have
been accepted.

Preventive Detention only'in Emergency

1. Wa do hold thut the Preventive Detention Act should come intn
force only when the President of Indian Republic proclaims an emergency
under Article £52 of the Constitution in whole of India or any part of it,
a8 he may by notification declare from time to time. ‘

. Even a modest amendment that the Preventive Detention Ast must be
applied only when the Government declares any area & disturbed area was
not acceptable to the majority which only goes to show that the Govern-
ment instead of relying on ordinary process of law, wants to continue its
policy of relying on Preventive Detention. '

y Not satisfaction of the Officer but sufficient proof must exist for deten-
ion.

2. To prevent ths abuse of Preventive Detention Act, we suggested that

there should bs sufficient proofs in the hands of the Government that the

Pperson concerned is going to commit overt acts, before it can pass a deten-
tion order.
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The majority refused to accept this. They held mere satisfactiorf of
the Officer conderned as sufficient. They even rejected another amend-
ment that the detention order must be passed only if the officer concerned
is satisfled on the basjs of reasonble evidéhice in his possession. Their
whole anxiety is, not to allow, this arbitrary detention from being ques-
tidned by the Courts of the Land. When the Government is given powers
to detain a person on certain grounds, it is but proper that the Courts be
empowered to look into the matter whether the grounds adduced by the
Government are sufficient to detain a person. is is not debarring the
Government from detaining persoris without trial but once these powers
are granted the right of Courts to look into the grounds of detention, is
only s safeguard to see that the Government does not misuse those
powers.

Grounds of detention:

8. The grounds for which detention can be ordered should be sufficiently
grave and as such that they cannot be dealt with under the ordinary laws.
of the lund. Yet our amendments to omit as grounds of detention the
maintenance of public order, or the maintenance of essential supplies and
gervices were rejected. It is a well known fact that Preventive Detention
was extensivelv used to throttle public agitation for redressal of genuine
- grievances under the plea of maintenance of public order. Similarly
many 8 Trade Unionist were arrested and detained only because they
were organising workers and get their grievances removed (redressed) or
leading workiry class strike struggles. The Government’s plea has
always beea that they are interfering with the maintenance of essentinl
supplies and services.  Under the head of essential services, every con-
ceivable branch of working class has been brought.

That is why we do hold that the Preventive.Detention Act should not
be applicable for the so-called maintenance of Public Order or.for the
so-calted maintenance of essential supplies and services. These can be
governed by ordinary process of law.

Anything prejudicial to the relations of India with foreign powers is &
ground for Preventive Detention in the present Act. It is too sweeping a
ower in tha hands of the Government. Any sustained criticism or conti-
nued agitation exposing the policies in its relations with the Governments
of foreign powers or exposure of foreign powers. doings in our country
could be brought under the mischief of this Act. The majority refused
to omit this from the grounds of detention. :

Who is authorised to detain?

4. The At provides that even District Magistrates and Commissioners
of Police are authorised to order detention. Detention itself is an evil
act. And when the power is given to any District Magistrate, it becomes
much more dangerous. There is nothing in the Akt which enables a
detenue to sue the officials who maliciously detain persons. Our amend-
ment to the effeot has been rejected. We are opposed to clothing the
District Meagistrates with this power of detention, and make detention
an eagy thing. Let the order of detention be passed under the signature
of the Minister in charge of the port-folio and not any District Magistrate-
or any Office Secretary of the respective Government. :

The Magistrate is merely asked to supply the detenues with grounds of
detention, ns soon as possible, not later than five days after arrest to enablo
him to make representation to the Government. If there is material
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already enough on the basis of which the Magistrate concerned is satisfied®
that the detention in that particular case is necessary, what makes it
impossible for hira to supply thése grounds and particulars to the detenues.
forthwith or within 24 hours, so as to enable the detenue sufficient time-
to make his representations before the Government before it passes the:
confirmation order?

The Magistrate is asked to send ‘‘all other particulars, as in his opinion
have a bearing on the matter’’. Why should the Magistrate be left the
right to choose what the particulars are that have bearing on the matter?
We do hold that all particulars having & bearing on the matter be sub-
mitted to the appropriate Government. The time before which the
appropriate government should pass the Order of confirmation can well be
reduced to ten days instead of twelve days.

Preventive Detention should not be ‘made punitive detention :

5, A person is not tried. He is detained at the more satisfaction of
an officer. He has been denied the protection of the Coprts. Every man
should be presumed innocent till he is convicted through the due process:
of law, is given the go-by. Yet a detenue is treated as a criminal. In’
many a province he .is given the rations given for convicted persons, forced
to work like an ordinary conviet, humiliated and handcuffed and roped,
the persons whom he car interview are to be agreed to by the police and
in many a case his nearest relatives are denied interviews. Newspapers and
books ars restricted or even totally denied. They are given as a privilege
and not as a right of detenue. Paying of family allowance is not obligatory
on th: Government and thousands of detenue families are left to starve.
The detenue is far removed from his usual place of residence to another
corner of the State. They can even be removed from oné province to

another.  This makes it impossible for his family people to come and see
him. .

We hold that the Parliament must enact rules fixing the conditions
of detention, place and amenities to the detenues. It must lay down that
a detenue’s family must be paid an allowance for the period of detention.
In fact a detenue must -be allowed all the rights which a citizen outside
the jail gates enjoy except for the confinement to prevent him from doing
things which the government claim to be prejudicial.

6. We do hold that non-compliance to obey a detention order should
not be considered as an offence, when you are not prepared to bring persons
to trial in tho courts of law, the case of -the Government is to be deemed
as hopeless and tha person concerned is to be presumed as innocent of
crime.-  As such. be is not bound to obeyan illegal order. And not
complying with an illegal order can never be a crime. =~ But the Govern-
ment wants it to be treated as an offence and propose to confiscate: the -
property of the person concerned, thus starving the family for no crime

of them. This savours of nothing but that of theory of hostages or that
story of lamb and the wolf,

We do hold that neither his property be confiscated nor he be wied
for the so-called crime of not complying with the notification to surrender
himself tc detentior. Even our amendment that the sentence should not

exceed three months or a fine not exceeding Rs. 250 is also rejected by
the majority in th: Committee. : '

-
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The Composition®and Authority of Advisory Boards :
7. When proper Courts are not allowed to prove .into the Government's

orders of detention, the Advisory Boards at least must be enabled to go
through the cases properly.

(a) Our suggestion that Advisory Boards must consist only of High
Court Judges is rejected.  Our contention is that retired High Court
Judges or those who are qualified to be appointed as High Court Judges
are open to abuse and to other influences because they may expeet pro-
motions or other jobs from the Government.

(b) Our suggestion that Advisory Boards be furnished with all the
particulars concerning the case referred to it, is rejected, on the ground
that the Advisory Board can ask for further material and the Government
is bound to give it. =~ Why should the Government wait till the Aidvisory
Board demands and waste the time of the Board and keep the detenue
remain in jail longer?

() Our suggestion that whatever material was placed before the
Advisory Boars be made available to the detenue was also rejected. We
consider it highly objectionable that certain material to be placed before
the Advisory Board on the basis of which it is influenced, while the
detenu cannot disabuse the minds of members of the Advisory Board of
these allegations levelled against him by challenging the varacity of these
allegations. .

(d) Our snggestion that the detenu be allowed to have the right to be
represented by the lawyer before the Advisory Board was also rejected.
There were thousands of cases where the detenus could not by themselves
represent their cases. And it will be only proper that he be given the help
he requires.

Bimilarly, our suggestion that the detenu be given the opportunity to
produce evidence to rebut the allegations levelled against him is rejected.

The argument of the majority is that then it becomes a trial held in
camera instead of Open trial. Secret trials are bad emough. Bub even
to deny it is much worse. Further, how could it become a trial in camera,
when the evidence act and the ordinary laws are not applied, but only the
detenu is allowed to produce informally that evidence to rebut allegations
levelled against him. .

When the Government wants to detain a person for a period of 15
months, it is but just that he be enabled to represent his case and rebut
the allegations with evidence before the Advisory Board, at least informally
and in camera.

(e) Our suggestion that the Advisory Board should submit its report»
within 2 months of the date of detention or within a month of the matter
being referred to it is rejected.

(f) Our suggestion that the Advisory Board should review the case after
a period of three months after its last report is also rejected.

We could understand the Government's reluctance to allow any evidence
being adduced or its refusal for periodical review, if the period of deten-
tion is limited to 6 months, i.e., 3 months more than it is entitled to detain
a person, under the Constitution, without referring to an Advisory Board.
But when it wants to keep the detenu for a period of 15 months, it is but
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proper that it allows his case for detention be reviewed every three months
'by the Adwisery Besrd end allow the detenu to produce evidemce against
the. allegusion levelled.

The Maximum Period of Detention:

8. (8) We do hold that no person should be detained for more than three
months under any conditions, if the object of the Government is only to
prevent him from doing any overt act prejudiciel to the Government
ete... By that time the Government can bring him to trial before the
Courts of the land. If it cannot, then it must release him.

An gmendment that the maximum period of detention should not
exceed six months was also rejected by the majority in the committee.

(b) Another amendment that the period be ealculated from the date of
detention apd not from the confirmation date after the Advisory Board
Report, even that was rejected. By rejecting this amendment, the
maximum period of detention is made 15 months. Why does the Govern-
ment quibble with the words? Why does it not openly say that the
maximum period of detention is 15 months from the date of detention and
not 12 months?

(o) For thosa who are already in detention even though they might have
baen already in detention for more than 2 or 8 years, they still have to
rot in detention till 1st April, 1953. All our efforts to persuade the
Minister concerned and the majority in the Committee to accept our sugges-
tion tg release the detenus who have been in detention for more than a
vear was of no avell, Our amendment to reduce that term to 1st
January, 1058 at least, is equally rejected.

8. We hold that the period of two years imprisonment prescribed in the
Act for a detenue on parole for failure of surrendering is too high. When
the periad of detention itself ia fifteen months, to prescribe two years for a
datanue wha has to serve most probsbly another six months looks fantastic.
It need not in any case be more than what is prescribed for a person who
fails to surrender when called to do so after the detention order is served.

The right of the Parliament to review the working of the Aot:

10, An amendment was moved that every six months the Government
must place before the Parliament specifying the number of detenues,
olassifying the grounds on which they are detained, i.6., under which sub-
geetion of Sectien YEE, 1(a). What was the deeision of the Advisory Board
on sych detentions.

This was rejected on the grounds that it was waste of time of the Parlia-
ment to go into these matters too often. The same argument was advanced
to reject an amendment restricting the life of the Act till December, 1958.
Phis is strange and dangerous argument. We do feel that the Parliament
must demand the six monthly report on the working of the Preventive

Petention Aot

11. (a) We do hold that the Preventive Detention Act must not be
apioable to membam, of the Parliamens and members of State Legislatures.
This violaboa the inemweity off Peoples’ Representatives. The Government
whanld wok be allowed to detein: without prior sanction of the Parliament or
Shose Logislature. This is the practice in France, and in g number of other
eountries,  This is necessary in our country too:
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(b) Another suggestion that was put forth that members ‘of Péi‘l‘i‘%gent
or of State Legislatures even if they are detained, must be atéwed 'fhcilittes
to attend the sessions of the Parliament or State Legislftures was also
rejected. ' :

(0) Similarly, snother amendment, that the Legislators or Parfikment
shall inquire into the ‘propriety of the detemtion order served on e Parlia-
ment member was also rejected. A

This will only undermine the faith of the people in the Parliameént, if
they see that their representatives can be arréestdd Wwithout - tijal and
detained. '

12. We hold that in no case this Black Act should be on the S_tntﬁte
Book beyond the 818t December, 1953. : :

CONCLUSION: We hold -that this Black Aot of Preventive Detentton
is not only not necessary, but dangerous to the Démoeratio lifd: of ‘our
reople. We recommend thet the Bill be diopped er ih vcdse' the Gdvbfn-

" 'ment persists, it must be modified oh the lines saggésted above. :

If the Government persists, and is not prepared even to Todify it on
the lines suggested above the only conclusion that will be drawn by the
wider sections of our people, is that Government uhable 6 ' sol¥® the
agrarian problem, unable to feed and shelter our people, unable :to find
esmployment and gusrantee a living wape to our workérs, unable: to' re-
habilitate millions of refugees, wants to resert to rule by ‘Prevspbive
Detention. e

There cannot be s democratic life or administration with alﬁétﬁ&ﬁ'e's
Sword of Preventive Detention hanging over the head of the pedple and of
the democratic parties.

P. SUNDARAYYA.
A. K. GOPALAN.
New Dwvar,
The 80th July, 1952.

The Preventive Detention Act which came into force in Febfuary, 1850,
has been on the Statute Book for about 2} years. . In view of the #étious-
ness of depriving a person of his freedom without frial both the Act snd
the amending Bill brought forward last year by the Government to improve
it in certain respects were subjected to a great deal of criticism .in the
Frovisional Parliament. It was, therefore, necessary that ‘thé' Fovérnment
in order to assure Parliament that the powers conferféd by the Aeh o the
rxecutive were not being misused should have asked the Chairmen of the
Advisory Boards of some of those states where it has been largely used to
appear before the Belect Committee to give information about the manner
in which the Act was being used and the Boards were functioning. It is
very regrettable that Government gave no thought to this important ques-
tion before the 'Select Committee met. It was suggested in the Belect
Committee that some of the Chairmen of the Boards referred to above
should be invited to meet the Committee but the suggestion was un-
Yortunately turned down by the Committee. The Commitee, therefore, dis-
oussed the Bi]l without any accurate information of the working of the Act.
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The .most important amendments considered by the Committee related
to the extension of the life of the Act and its scope and the facilities given
to the detenue to meet the charges aguinst him. But with one exception
all the amendments were rejected by the Committee.

The Preventive Detention Act when passed in 1950 was to be in force
for & year only. It was continued for a year more by the amending act
passed in 1951. As this law is of an exceptional character it is necessary

-that the position should be reviewed every year so that the Act may not
.vemain in force for a day longer than is necessary. For this reason I do not
agree with the proposal in the Bill that the Act should continue till the 81st
Pecember, 1954,

Section 8 of the Aet allows the authorities to detain a person if they
are satisfied that it is necessary to do so ‘‘with a view to preventing him
“from scting in any manner prejudicial to the Defence of India, the relations
“‘of India with foreign powers or the security of India’’. It seems to me
-highly undesirable to use this power to detain a person because of his
oriticism of Indian foreign policy. Even though it may be quite unfair it
_is far better to place the correct facts before the public than to deal with the
_unjustifiable criticism in this way.

The Bill gives the detenu the right which he did not previously enjoy
to appear in person before the Advisory Board. This amendment is
“satisfactory so far as it goes but it may not be sufficient to enable him to
represent his case properly to the Board. The procedure followed in
Bngland during the last war under the Emergency Powers (Defence) Act

. was much fairer to the detenu than the procedure laid down in our Pre-
_ventive Detention Act. The well-known Regulation 18B which authorised
the detention of certain categories of persons without trial laid down that
the Chairman of an Advisory Committee should inform the detenu of the
greunds of detention and ‘‘furnish him with such particulars as are in the
opinion - of the Chairman sufficient to enable him to present his case’’.
Apart from this the detenu could be allowed to have the assistance of a
lawyer in preparing his reply. The Home Secretary stated in the House of
Commons on the 28th January, 1948 that the general practice would be to
allow British subjects detained under this Regulation to have consultations
with their legal advisers out of the hearing of an officer, The detenu could
.also be allowed to call witnesses. I am strongly of the opinion that the
{acilities that were allowed to the detenu in England during the war should
be allowed to him in India in peace time,

H. N. KUNZRU,

New DeLHI,
The 80th July, 1952,



Bin No. 84-A of 1953,

THE PREVENTIVE DETENTION (SECOND AMEND-

MENT) BILL, 1952.
(As AMENDED BY THE JOINT COMMITTER)

(Words sidelined or underlined indicate the amendments suggested by
the Joint Committee; asterisks indicate the omissions),

A
BILL
further to amend the Preventive Detention Act, 1950.
Bk it enacted by Parliament as follows : —

1. Short title and commencement.—(I1) This Act may be called the
Preventive Detention (Second Amendment) Act, 1952.

(2) It shall come into force on such date as the Central Government
may, by notification in the Official Gazette, appoint.

2. Amendment of section 1, Act IV of 1950.—In sub-section (3) of section
1 of the Preventive Detention Act, 1950 (hereinafter referred to as the
principal Act), for the words and figures ‘‘lst day of Oectober, 1952’
the words and figures ‘‘81st day of December, 1954 shall be substituted.

8. Amendment of section 2, Act IV of 1960.—In sgection 2 of the
principal Act, in clause (@), for the words ‘‘Chief Commissioner’’ the words
‘*Lieutenant-Governor or, as the case may be, the Chief Commissioner’’
shall be substituted.

4. Amendment of section 3, Act IV of 1960.—In section 8 of the princi-
pal Act,—

(i) in sub-section (3), for the words ‘‘have a besgring on the neces-

gity for the order’’, the following words shall be substituted, namely:—

““have a bearing on the matter, and no such order made after
the commencement of the Preventive Detention (Second Amend-
ment) Act, 1952, shall remain in force for more than twelve days
after the making thereof unless in the meantime it has been
approved by the State Government.’’;

(#) after sub-section (3), the following sub-seotion shall be in-
serted, namely:—

‘“(4) When any order is made or approved by the State
Government under this section, the State Government shall, as
soon as may be, report the fact to the Central Government
together with the grounds on which the order has been made and
such other particulars as in the opinion of the State Government
have a bearing on the necessity for the order.’’

5. Amendment of section 6, Act IV of 1950.—Section 6 of the principal
Act shall be re-numbered as sub-section (1) thereof, and after that sub-section
a8 8o re-numbered, the following sub-section shall be inserted, namely: —

‘‘(2) Notwithstanding anything contained in the Code of Criminal
Procedure, 1898 (Act V of 1808), every offence under clause (b) of
sub-gection (I) shall be cognizable."’
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6. Amendment of section 7, Act IV of 1950.—In sub-section (1) of
section 7 of the principal Act, for the words ‘‘as soon as may be’’, the words
“‘ag soon as may be, but not later than five days from the date of detention’’
shall be substituted.

7. Amendment of section 8, Act IV of 1850.—In section 8 of the princi-
pal Act,—

(a) in sub-gection (2), the proviso shall be omitted;

(b) after suh&:secﬁon (2), the following sub-section shall be insert-
ed, namely:—

“(3) The appropriate Government shall appoint one of the
members of the Advisory Board who is or has been a Judge of a
High Court to be its Chairman, and in the case of a Part C State,
the appointment to the Advisory Board, of any person who is &
Judge of the High Court of a Part A State or a Pars B State shall
be with the previous approval of the Btate Government concerned :

Provided that nothing in this sub-section shall affect the
power of any Advisory Board constituted before the commence-
ment of the Preventive Detention (Second Amendment) Act, 1952,
to dispose of any reference under .section 9 pending before it at
such commencement.’’

8. Substitution of new section for section 9, Act IV of 1950.—For sec-
tion 9 of the principal Act, the following sectiorr shall be substituted,
namely:—

‘9. Reference to Advisory Boards.—In every case where a deten-
tion order has been made under this Act, the appropriate (Government
shall, within thirty days from the date of detention under the order,
place before the Advisory Board constituted by it under section 8 the
grounds on which the order has been made and the representation, if
any, made by the person affected by the order, and in case where the
order hag been made by an officer, also the report by such officer under
sub-section (3) of section 8."

9. Amendmant of section 10, Act IV of 1950.—In * * * section 10
of the principal Act,—
(a) in sub-section (1)—
() for the words “'if in any particular case it considers it
essential’’, the wqrds ‘'if in any perticular case it considers it

essential so to do or if the person concerned desires to be heard’
shall be substituted;

(#9) for the words ‘'‘from the date specified in sub-section (2)
of section 9’’ the worde “‘from the date of detention’’ shall be
substituted ;

(b) in sub-section (3), the words ‘‘to attend in person or’’ ghall be
omitted, and for the words ‘‘legal representative’’ the words, “‘legal
practitioner’’ shall be substituted.

10. Insertion of new section 11A in Act IV of 1980.—After section 11

of the principal Act, the following section shall be inserted, namely:e—
*‘11A. Mazimum period of detention.—(1) The maximum period

for which any person may be detained in pursuance of any detention
order which has been confirmed under section 11 shall be twelve
months from the date on which the said order has been so confirmed.
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(2) Notwithstanding anything contained in sub-section (1), every
detention order which has been confirmed under section 11 before the
commencement of the Preventive Detention (Second Amendment) Act,
1952, shall, unless & shorter period: is specified in the order, continue
to remain in force until the 1st day of April, 1958, or until the ex- §-
piration of twelve months from the date on which it was confirmed
under section 11, whichever period of detention expires later.

(8) The provisions of sub-section (2) shall have effect notwith-
standing anything to the contrary contained in section 8 of the
Preventive Detention (Amendment) Act, 1952 (XXXIV of 1952), but 10
nothing contained in this section shall affect the power of the appro-
priate Government to revoke or modify the detention order at any
earlier time."’

11, Amendment of section 13, Act IV of 1950.—For sub-section (£) of
section 13 of the principal Act, the following sub-section shall be substitut- | |5
ed, namely:—

‘/(2) The revocation or expiry of a detention order shall not bar
the making of a fresh detention order under section 8 against the same
person in any case where fresh facts have arisen after the date of
revocation or expiry on which the Central Government or a State| go
Government or an officer, as the case may be, is satisfied that such
an order should be made,”
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3
RBPORT OF THE JOINT COMMITTEE

The Jbint Committee to which the Bill %o prdvid,e for the constitution
and regulation of certain Air Force Reserves and also an Auxiliary. Air
Force and for matters connected therewith was referred have considered
the Bill and I now submit this their Beport, with $he Bill as amended by
the Committee annexed thereto.

Upon the changes groposed which are not formal or consequential,
the Committee make the following observations:—

Clause 2.—Bub-clause (b) has been amended so that the competent
authority may, iin appropriate cases, consist of & committee of two or more
air officers.

Clause 3.—B slight drafting alteration has been made so as to make
it clear that .gpere may be different competent authorities for different
areas. [ !

Clause 5.—A new sub-clause has been added to enable members of
the Air Defence Reserve and the Auxiliary Air Force to be appointed to
the Regular Air Force Reserve.

Clouse 7.—A maximum limit of 5 years has been fixed in relation to
the extension of the normal period of service in the Regular Air Force
Reserve.

Olause 10.—This is a new clause which has been added to provide for
classification of officers and airmen in the Air Defence Reserve on the
same lines on which such classification is made in the case of the Regular
Air Force Reserve under clause 6.

Clause 11 (original clause 10).—A new category of persons has been
edded in sub-clause (I), in order to bring within the scope of the ..ub-
clause persons who are employed in connection with aerodromes or in
connection with the confrol and movement of aircraft. Other amendments
are consequential.

Clause 13 (original clause 12)—In sub-clause (1), the provision relating
to the time-limit has been omitted and it is left to the competent authority
to fix such time as it may deem fit. Bub-clause (2) has been omitted as
being unnecessary. .

Clause 16 (original clause 15).—The provision relating to the time-limit
has been omitted to bring this clause in conformity with clause 18 [original
sub-clause (I) of clause 12] as amended,

Clause 17 (original clause 16).—In this clause a new sub-clause has
been added to provide for the termination of membership of the Air Defence
Reserve on completion of the age specified in sub-clause (I).

_ Clause 19 (original clauss 18).—The classification has been brought
ul: kneethh the classification in the Regular Air Force Reserve under
olause 6.

Clause 24 (original clause 23).—The Joint Committee is of opinion that
there should be an Advisory Committee in every Btate irrespective of the
fact whether any squadrons or units of the Auxiliary Air Force are
stationed in thab Btate. Buch an Advisory Committee will be helpful in
the formation of such squadrons and units and for carrying on genertl.
propaganda for recruitment to the Auxiliary Air Force. This clause has
been amended accordingly.



B

Clause 25 (original clause 24).—The Joint Committee think that the
period of training should be prescribed under the rules. Sub-clause (a) has
been amended accordingly. In sub-clause (c), the words ‘in an emergency’
have been omitted as being unnecessary.

Clause 29 (original clause 28).—The Joint Committee feel that per-
sons who are already in employment and who join any of the Reserves:
or the Auxiliary Air Force should not suffer any pecuniary loss in the
shape of a reduced remuneration. It has, therefore, been provided that.
in the public interest the employer should make good the difference, if
any, in the remuneration. Buch liability of the employer has been
restricted to the period of training only which is not likely to exceed a
month in any year. The clause has been amended accordingly.

Clause 34 (original clause 33).—A specific clause has been added for
rules being made in respect of the period and manner of training of mem-
bers of any Air Force Reserve and the Auxiliary Air Force. It has also
been provided that the rules shall be laid before Parliament.

2. The Bill was published in the Gazette of India, Part II, Sect'on 2,
dated the 81st May, 1952.

8. The Joint Committee think that the Bill has not been so altered
as to require circulation and they recommend that it be passed as now

amended.
N. GOPALASWAMI,

Chairman of the Joint Committee.
New Davmr;
The 1st August, 1952.



M:NUTES OF DISSENT

I

I am constrained to submit this note of dissent to the majority
report of the Joint Select Committee on the Reserve and Auxiliary. Air
Force Bill, 1952.

2. The purpose of constituting auxiliary forces, according to me, is to
give the necessary training .in the technique of defence to the people,
to enable them to successfully defend their country in any emergency.
Provisions in the Bill regarding the liability to be called up for service
in caluse 25 seems to defeat this purpose. -

8. Auxiliary forces should not often be called up for service; other-
wise they would practically become one branch of the regular forces,
with one advantage to the state that they need not be remunerated
when actually not in active service. The liability for service should
be as little as possible to give greater encouragement for the people to get
themselves enrolled in the Auxiliary Forces.

4. Therefore, I hold that the Auxiliary Air Forces should not be called
up for services:—

(i) except in an emergency proclaimed by the President under
article 852 of the Constitution;
(ii) abroad; and
(iii) in aid of Civil power.
5. I am strongly of the opinion that clause 24 of the Bill should be
amended accordingly.

P. T. CHACKO.
NEw DELHI;

The 1st August, 1952.

II

\While welcoming wholeheartedly steps to create Air I'orce Rererves,
1 must, in the first instance, say that the Bill appears to have been
drafted in & hurry, without first finalising the plans for the creation
of the reserves. 1t would have been well if plans for the reserves had
been worked out in detail, before bringing the bill forward.

2. 1 disagree with the principles underlying the classification of the
three reserves. ‘I hold strong views against the creation of reserves to
our Armed Forces, in which the personnel would feel uncomfortable, or
are made to feel that they are inferior to those in the regular forces,
in any way. It is essential that the privileges and the status in all the
sections of our forces are uniform. There should be free mobility, so
that the finest of our forces, to whatever section they belong, will be
sble to reach the top. It is my opinion that there should be no im-

4



5 .
pediment, legal or otherwise, in the way of a member of our reserves
being absorbed into the regular forces, 'subject to. . his proving his
capacity.

3. I therefore suggested that just &s in our Navy and the Air
Forces or other countries, there should be only two reserves: (a) the
regerve of qualified men, and (b) the reserve of civilian volunteers. In
the former reserve there should be no distinction between the civil avia-
tion pilots who have the necessary flying experience and those who have
served in the regular Air Force. I also suggested that as in the Navy,
the personnel of the Volunteer Reserve should be eligible for the regular
reserve, and ultimately for the regular Air Force, subject to their being
found suitable.

4. The Committee -accepted the principle of mobility, but I think
caricatured it, because they did not see their. way to accept the basic
grinciple which would make this mobility real. The Bill, as is being
presented,” seeks to create a ‘‘caste’’ between the Regular Reserve and
the Air Defence Reserve. This, in my oplmon would vitiate against the
morale of the personnel in the ‘‘lower rung’’ of the reserves.

5. Although the Committee has not accepted my suggestion, perhaps
due to the inconvenience of materially changing the Bill, necessitating cir-
culation, I would urge that an amendment may soon be brought to en-
sure happy and equal relations that ought to exist between one reserve
and another and the reserves and the regular forces.

6. Subject to this dissent I welcome the.creation of the reserves to
ou: Air Force, and congratulate the Defence Minister on his step.

C. G. K. REDDY.
New DeLHi;

The 1st August, 1952,

III

We regret to have to add this Minute of Dissent from the majority
of our colleagues on the Joint Committee.

2. We take a very serious objection to the conscriptive nature of the
Bill, as is clear in clause 16 which says that ‘‘the person upon whom
the notice is served shall be deemed to be enrolled in the Reserve as
from the day so specified.”” No option is given to such a person. But
on the other hand, if the competent authority considers a person fit for
enrollment in the Air Defence Reserve, he has nc escape. It is wrong
in principle to introduce conscription as a genera! feature and when the
situation does not warrant it. We. therefore, suggest that a third
Proviso to clause 10 be added exempting those who do not want to
serve. We raised this question in Committee, but it was not accepted.

3. We take a very serious view of Clause 24(b) which lays down that
every member of an Air Force Reserve or the Auxiliary Air Force shall
be liable to be called up for service in aid of the eivil power. We wel-
come, of course, the idea of assistance to the civil power by ow Air
Force in“the sphere of beneficent public work like, for- example, quick
transport of food to 'deficit and scarcity areas. But during discussion



in Committee, it was plain that Government contemplates, even when
there is no emergency, the requisitioning of the Raserve and Aut:lm'y
‘Air Forces for quelling civil disturbances. We fear it is wrong in prin-
ciple. It is wrong to expect members of the Reserve and Auxiliary Air
Farce who live with their fellow-citizens peacefully to suppress them
as members of the Armed Forces. We feel that an exception should
have been made in the case of personnel of the Reserve in respect of
their liability to aid civil power in the maintenance of what is called
‘Law and Order’. We are convinced that many promising entrants to
the Auxiliary Air Force will be deterred by this provision in ‘the law,
which, in our view, militates against the normal decencies of democratic
life. We pressed in Committee for the deletion of Clause 24(b), but in vain.

4. In regard to Clause 24(c), we wanted to retain the words “‘in an
cmergency’’. We feel it is only right that volunteers recruited, as the
statement of Objects and Reasons points out, ‘‘in order to enable quick
expansion (of our Air Forces) in an emergency’’ shall not be required when
there is no emergency to serve abroad. The kind of training which is
envisaged for them does not, quite obviously, require their having to
«ollect experience away from India. We wish as many of our citizens ¢s
possible to have access to opportunities of learning to defend our country.
We see no reason to cloud the issue by insisting on the liability of such
cilizens for service abroad. We know, of course, that in any emergency

the whole picture changes, but that is another story and that does uact
come within the ambit of this Bill.

HIRENDRA NATH MUKERJEE
M. S. GURUPADASWAMY

K. C. GEORGE.
New DELHI;

The 1st August, 1952.

1v

The importance and urgency of the proposed measure can hardly bo
over.estimated, although the same have been obscured by other matters.
The reserve and auxiliary air forces are calculated to augment our limited
air strength, to reinforce our meagre air forces with well-trained, part-time,
non-regular personnel. The Bill seeks to enlist civilian co-operation in
organizing and manning the civilian air defence of the country and pro-
viding cheap and efficient second lines of reserves.

2. The Joint Select Committee has considerably improved the pro-
visions of the Bill by providing, inter alia, for the laying of the rules on
the table of the Houses of the Parliament, for the establishment of
Advisory Committee in every State, for due compensation to the skilled
personael in private employ and for opportunities to the auxiliary and air
defence reserve officers and men to be absorbed in the regular reserve.
While associating myselt in general with the report of the Joint Select
Committee, I have to make the following observations in the interests of
the forces that the Bill seeks to build up:—

(1) It is regretted that this is intended only to be a "' permissive piece
of legislation’’. The implementation of the provisions of the bill is an
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‘urgent neceasity in view of the requirements of national defence; and funds-
have to be found for the purpose. It is not known how far the Committee
of experts said to be examining the reduction in army expenditure have
progressed with their work; they can succeed only if they confer with other
. departments and obtain facilities for ex-army personnel in other fields of
activity. But all such eavings from the army budget (to be effected atter
oareful planning so as not to throw out army personnel only to swell the
ranks of the unemployed) have to be utilised for the proposed air forece
reserves and auxiliaries, as also for their navy and srmy counter parts.

(2) The rules, at least, musp make suitable provisions for attracting
aud training the civilians in national defence. Al]l western nations, in-
cluding the ‘‘Democracies’’, have adopted Conscription in some form or
other for national defence as well as for developing their national resources.
Their ‘‘National-Security’’ or ‘‘National-Service’”” Acts and the sll-out
mobilization and all-round reorganization thereunder, indicate the new
approach of the nations which were hitherto having voluntary-recruitinent
as their policy. We have therefore to adopt, not their present set.up, but
the methods they formerly pursued to make the conditions of voluntary
recruitment to the civilian forces (Volunteers, Territorials and Auxiliaries),
sttractive. Suitable ‘‘Schemes’’ have to be formulated for the purpose.

(8) From the view-point outlined in paragraph (2) supra, we could
have omitted sub-clause (b) of clause 25 of the Bill as amended by the
Joint Select Committee. It is true that compulsory military service hes
become the order of the day in other countries, thus every conscript durins
service or when otherwise embodied, being liable for duties as now lai
down. Further, clause 26 of this Bill provides for the application of the
Air Force Act, 1950, during training or when embodied; the Criminal
Procedure Code (Second Amendment) Bill, recently passed in both the
Houses, also makes similar provisions. In any ecase, it is not likely that
any popular government with its full array of police and regular armed
forces will call forth the civilian volunteers or auxiliaries in aid of civil
power. Hence, omission of this sub-clause, or qualitying it by adding
“during floods, famines, epidemics or other national emnergencies’’ would
have made Auxiliary Air service more attractive,

(4) Very careful planning will be necessary for making the envisaged
organization a success. The rules have to provide for close associaticn
of representative civilians in building up the national defences. The
organization of civil defence units, the reorganization of the N. C. (!, with
due emphasis upon its air and naval wings, the organization of army terri-
torials for coast guard, anti-air craft and allied duties, the protection of
sssential and defence industries, the organization of semi military civilian
institutions like Flying-clubs, Rifle-clubs, glider-clubs, scouts associations
(especially air and sea scouting) have all to be co-ordinated through Unit,
State and Central Advisory Committees as envisaged in the Act.

(5) The Air Force Volunteers under the Indian Air Force Volunteer
Reserve (Discipline) Aob of 1989 (corresponding to the envisaged air force
enxilisries) form the bulk of the Indian Air Force today. PBut recuritment
to the A.I.LF.V. Reserve was stopped during the. war. The I.A.T.C.
(Indian Air Training Corps) attached to Oolleges and Universities was also
disbanded after the war; the air wing of the N.C.C. is just making a
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beginning. The civil defence organizations started during war were also
abolished. The Air Defence Reserve Bill was introduced in 1950 and
aHowed to lapse. It is hoped that the present Bill will be effectively
implemented so that it marks a new era in the history of our defence
crganigation.

UMA CHARAN PATNAIK
New DeLu1; '

The 1st August, 1952,



Bill No. 35A of 1952.

THE RESERVE AND AUXILIARY AIR FORCES
BILL, 1952

(As AMERNDED BY THE JoINT COMMITTER)
(Words sidelined or underlined indicate the amendments suggested by
the Committee; asterisks indicate omissions).
A
BILL
to provide for the oconstitution and regulation of certain Air Force Reserves
and also an Auziliary Air Force and for matters connected therewith.
BE it enacted by Parliament as follows:—
CHAPTER 1
PRELIMINARY

1. Bhort title, extent and commencement.— (1) This Act may be called
the Reserve and Auxiliary Air Forces Act, 1952.

(2) It extends to the whole of India.

(3) This Chapter shall come into force at once, and the remaining
provisions shall come into force on such date as the Central Government
may, by notification in the Official Gazette, appoint, and different dates
may be appointed for different provisions.

2. Definitions.—In this Act, unless the context otherwise requires,—
(a) ‘*Air Force Reserve'’ means any of the Air Force Reserves
raised and maintained under this Act;
(b) ‘‘competent authority’’ means an air officer or a committee
consisting of two or more air officers appointed under section 3;

(c) ‘‘prescribed’’ means prescribed by rules made under this Act;

(d) all other words and expressions used herein and defined in
the Air Force Act, 1950 (XLV of 1850), and not hereinbefore defined
shall have the meanings respectively assigned to them by that Act.

8. Appointntent of competent authority.—The Centra]l] Government
may, by notification in"the Official Gazette, appoint an air officer or a com-

mittee consisting of two or more air officers to perform all or any of the

functions of the competent authority under this Act for such area as may
be specified in the notification. T

CHAPTER II i

REGULAR AR FORCE RESERVE |

4. Oonstitution of Regular Air Force Reserve.—The Central Govern-
ment may raise and maintain in the manner hereafter 'n this . Chapter
provided an Air Force Reserve to be designated the Regular Air Force
Reserve 4hich ‘shall consist solely of persons transferred or appointed, to

lt under sectxon 5.
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5. Recruitment to the Regular Air Force Reserve.—(1).The competent
‘authority may, by ‘general or lpecm-l order. transfer to tho Regular Air
Force Regerve— '

(6) any officer or airman of the Air Force who under ghe terms
and conditions of his service is liable. to serve in any Air Force Reserve
if and when constituted;

(b) any officer or airman of the Alr Force whose commission or
engagement in- the Air Force has been terminated before the ocom-
mencement of this Aot and who under the terms of his commission
or engagement was liable to serve in any Air Force Reserve if and
when constituted;

(c) any officer or airman who has served in the Air Force and
has retired therefrom ;

and any officer or airman so transferred shall be deemed $o be a member

‘of the said Reserve.

(2) The competent authority may, in such circumstances and subject
to such conditions as may be prescribed, by special order, appoint to the
Regular Air Force Reserve any member of the Air Defence Reserve or
the Auxiliary Air Force raised and maintained under this Act, and where
any such member is so appointed, he shall cease to be a member of the
Air Defence Reserve or the Auxiliary Air Force, as the case may be, and
shall as from the date of such appointment be deemed to be a member
of the Regular Air Force Reserve.

(8) The competent authority may, for reasons which in *** its opinion
are sufficient, cancel any order made under sub-section (I) or sub-scction
(2) and on the cancellation of such order the person in respect of whom
the order had been made shall cease to be a member of the Regular Air
Force Reserve.

6. Olasses of persons in the Regular Air Force Reserve.—Members of
the Regular Air Force Reserve shall be divided into the following classes,
namely: —

(a) general duties officers,
(b) ground duties officers, and
(c) airmen,
and every officer shall be entitled on transfer or appointment to the

Reserve to hold the same rank as that which he last held in the Air
Force, or the Air Defence Reserve or the Auxiliary Air Force, as the case

may be, before such transfer or appointment.

7. Period of service.—(1) Every member of the Regular Air Force
Reserve shall be liable to serve in the Reserve—

(a) i he is transferred to the Reserve under sub-section (1) of
section 5, for the period of his Reperve liability; and
ittt Fhtli

(b) if he is appointed to the Reserve under sub-section (2) of
section 5, for. the remainder of the period for which he was liable to
serve in the. Air Defence Reserve or the Auxxliary Air Force, as the
case may be:
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o Provided that the competent’ huthon{l msf",&qmre any. . such
member ‘to serve in the ‘Reserve for such farther period or p,erlodl
not exceeding in the aggregate five years as it may think fit.

‘Ezplanation [.—For the purposes of this- sub-seotion, ‘‘period
.of Reserve liability’’ in relation %o ‘any ‘member of ‘the ‘Regular Air
Force Reserve means the period for which  under the terms and

conditions of his service in the Air Force he was liable to serve in
any Air Force Regerve if and when- constituted.

Ezplanation 11.—In computing the period of Reserve liability in
relation to any member of the Regular Air Force Reserve whose
commission or engagement in the Air Force was terminated before
the commencement of this Act, the period which has elapsed between
such termination and the date of such commencement, shall be irelud-

ed.

(¢) Notwithstanding anything contained in sub-section (1), no person
shall be liable to serve in the Reserve after attaining the prescribed age.

8. Termination of service in the Reserve.—Every member of the

Regular Air Force Reserve shall, on completion of the period of his servxce
therein, cease to be a member of the Reserve.

"HAPTER I

AR DEFBNCE RESERVE

9. Constitution of Air Defence Reserve.—The Central Government
muy raise and maintain in the manner hereafter in this Chapter provided
sn Air Force Reserve to be designated the Air Defence Reserve which

shall consist of persons deemed under the provisions of section 16
to be enrolled therein.

10. Olasses of persons in the Air Defence Reserve.—Members of the
Air Defence Reserve shall be divided into the following classes, namely:—
(a) general duties officers;
(b) ground duties officers; and
(c) airmen.
11. Obligation to register.— (1) Every cltxzen of India who—

(a) holds or has held a public transport pilot's licence (“‘B”’
Licence) issued under the Indian Aircraft Rules, 1937, or

(b) has had not less than two hundred hours’ experience of solo
flying, including not less than thirty landings, or

(c) holds or has held a first class navigator's licence. issued under
the Indian Aircraft Rules, 1987, or

. (d) has had at least four years’ aviation experience during which
at least six hundred hours shall have been spent in the air, not less

than one hundred hours of such expenence being expenence of navi-
.gation in the air, or ;

“(e) holds or has held a first class radio telegraph operator s licence
issued under the Indian A:mnft Rules, 1987, or -
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(f) holds or has held a radio telephone .operator’s licence issued
under the Indian Aircraft Rules, 1987, or

(9) holds or has held a licence as ground engineer in any of the
categories A, B, C, D or X issued under the Indian Aircraft Lules,

(k) is or was at any time employed in connection with any aero-
drome or in connection with the control and movement of aircraft,
in such capsacity &8 may be prescribed,

shall within the prescribed period correctly fill up, or cause to be filled

10 up, to the best of his knowledge and.belief the prescribed form, and sign
and lodge it with the competent authority nearest to his usual place of
residence or business:

Provided that nothing contained in this sub-section shall apply—

: (f) to any person belonging to any of the classes specified  in
15 clauses (a) to (f), if he has attained the age of thirty-seven years; or

(if) to any person belonging to any of the classes specified in
clauses (g) and (h), if he has attained the age of fifty years.

(2) Without prejudice to the provisions contained in sub-section (1),

the competent authority may, if it is satisfied that the provisions of

20 that sub-section apply to any person, by order in writing, require that

person to furnish within such time such particulars as may be specified

in the order and such person shall within the specified time furnish

correctly to the best of his knowledge and belief the said particulars to
the said authority in such form and manner as may be prescribed.

25 12. Liability to be called up for inquiry.—FEvery person to whom the
provisions of section 11 are applicable shall be liable to be ecalled vp
for inquiry under section 13—

(a) if he boltm; to any of the classes specified in clauses (a)
to (f) of sub-section (I) of section 11 until he has completed his
30 thirty-seventh vear, and’ o

(b) if he belongs to any of the classes specified in clauses (g)
and (h) of the said sub-section, until he has completed his fiftieth
vear,

13. Calling-up for inquiry.—*** The competent authority may cause
36 to be served on any person for the time being lisble to be called up for
inquiry under section 12 a written notice stating that he is called up
for inquiry regarding his fitness for service in the Air Defence Reserve
and requirng him to present himself to such person and at such place
aud at such time **%* 48 may be specified in the notice and to subniit

40 himself to inquiry by the **** gaid person,

L * * L%

14, Medical examination.—Every person called up for inquiry under
sgction 13 shall, if and when required by the competent authoritv,
present himself for examination before such medical officer as may be

45 directed. by that authority and, for the purposes of such examination,
shall comply with the divections of the medical’ officer.
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15. Registration of persons considered Bt for -enrolment.—If, after
such inquiry and medical examination as aforeeaid, the competent autharity
considers & person fit for enrolment in the Air Defence Reserve, it shall

‘inform him accordingly and enter his name and other prescribed particulars
in a register maintained in such form and manner as may be prescribed.

16. Oalling up for service.—The competent authority may cause to
‘be served ¢n ony person whose name is entered in the register maintained
in pursuance of section 15 a written notice stating that he is called

up for service in the Air Defence Reserve and requiring him to present
himself at such place and time **** and to such authority as may be
specified in the notice; and the person upon whom the notice is served
shall be deemed to be enrolled in the Reserve as from the day sc
specified.;

-17. Period of service,—(I) Every person deemed to be enrolled in

the Air Defence Reserve shall be liable for service—

(a) if he belongs to any of the classes specified in clauses (a)
to (f) of sub-section (1) of sectio# 11, until he has completed his forty-
second year; —

(b) if he belongs to any of the classes specified in clauses (g)
and (k) of the said sub-section, until he has completed his fifty-fifth
“year.,

(2) Every such person, on attaining the age specified in sub-section
(1), shall cease to be & member of the Air Defence Reserve.
CHAPTER 1V

AuxiLiaARY AIR Forck

18. Constitution of Auxiliary Air Force.—(I) The Central Government
may raise and maintsin in the manner hereafter in this Chapter provided
an Air Force to be designated the Auxiliary Air Force.

(2) The Central Government may constitute such number of squad-*

6

10

15

20

26

rons and units of the Auxiliary Air Force as it thinks fit and may disband 30

or reconstitute any squadron or unit.
19. Olasses of persons in the Auxiliary Air Yorce.—Members of the
Auxiliary Air Force shall be divided into the following classes, namely:—
(a) general duties officers;
(b) ground duties officers; and

(c) airmen. .

20. Officers of the Auxiliary Alr Foros.—The President may grant to
such person as he thinks fit a commission as an officer in-the Auxiliary
Air Force with designation of rank corresponding to thet of any commis-
sioned officer in the Air Force.

21, Persons eligible for enrolment.—Any citizen of Indipg may affer
hinself for enrolment in the Auxiliary Air Force and may, if he satisfies
the prescribed conditions, be so enrolled on suoh termi-- as may be

preecribed.

35

40
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22. Period of service.—Every officer and every enrolled person shall,

subject to any rules that may be made in this behalf under this Act,

be required to serve in the Auxiliary Air Force for g period of five years

from}ghe date of his appointment or enrolment but may, after the com-

5 pletion of his period of service, volunteer to serve therein for further
periods each of not more than five years’ duration,

28. Termination of service.—The service of any officer or enrolled

person in the Auxiliary Air Force may, at any time before the comple-

tion of his period of service, be terminated by such authority and under
10 such condtions as mxuy be prescribed.

2_4_._ Advisory Oommittees.—(1) The Central Government shall, as
soon as may be after the commencement of this Act, constitute—

(a) for the whole of India, & Central Advisory Committee;
(b) for each State, **** g State Advisory Committee; and

{¢) for every unit of the Auxiliary Air Force, a Unit Advisory
Committee, o

156

(2) 1t shall be the duty of the Central Advisory Committee to advise
the Central Government on matters connected with the Auxiliary Air
Force generally, of the State Advisory Committee to advise the Central
Government on matters connected with the formation of sgquadrons

or units * in the State and squadrons or units already stationed in the State.

(3) The duties, powers and procedure of Advisory Committees and in
particular the matters in respect of which the Advisory Committees may
be called upon to give advice shall be such as may be prescribed.

26 CHAPTER V

LiaBiLiTy AND DiscipLINE oF MREMBERS OF RESERVE AND AUXILIARY AIR
Forces

25. Liability to be called up for service.—Every member of an Air
Force Reserve or the Auxllisry Air Force shall, during the period of his
30 eervice, be liable to be called up—

(a) for * training for such period as may be prescribed and for
medical examination,

(b) for service in aid of the civil power,
(c) for Air Force service in India or abroad. * * * *

35 26. Application of Air Yorce Act, 1950.—Every member of an Air

Forca Reserve or the Auxiliary Air Force shall, when called up for train-
ing, medical examination or for service under this Act, be subject to the
‘Air Porce Act, 1950 (XI.V of 1950), and the rules made thereunder in
the same manner as u person belonging to the Air Force and holding the

40 same rank is subject to the said Act and rules and ‘shall .continue to be
so subject until duly released from such training, medicel examination
.or service, as the case may be.




15
CHAPTER VI :
MISCELLANEOUS

27. Reinstatement in civil employ of persons nquirod to porb;m
service under this Act.—-(]) It shall he the duty of every employer * by
whom a persom called up under section 25 is employed to grant hlm
such leave as may be necessary and to reinstate him in his employment
on the termination of the period during which he has been so called up
in an occupation and under conditions not less favourable to him than
thoss which would have been applicable to him had he not been so called.
up:

Provided that if the employer refuses to reinstate such person or
denies his liability to reinstate such person, or if for any reason the re-
instatement of such person is represented by the employer to be imprac-
ticable, either party may refer the matter to the prescribed authority
and that authority shall, after considering all matters which may be
put before him and after mak'ng such further inquiry into the matter as
may be prescribed, pass an order—

(a) exempting the employer from the provisions of this section,

or
(b) requiring him to re-employ such person on such terms as that
authority thinks suitable, or

(c) requiring him to pay to such person by way of compensation
for failure or inability to re-employ a sum not exceeding an amount
equal to six months' remuneration at the rate at which his last re-
muneration was payable to him by the employer.

(2) 1f any employer fails to obey the order of any such authority as is
referred to in the proviso to sub-section (I), he shall be punishable with
fine which may extend to one thousand rupees, and the court by which
an employer i8 convicted under this section shall order him (if he has
not already been so required by the said authority) to pay to the person
whom he has failed to re-employ a sum equal to six months’ remunera-
tion at the rate at which his last remuneration was payable to him by the
employer, and any amount so required to be paid either by the said
authority or by the court shall be recoverable as if it were a fine imposed
by such court.

(3) In any proceeding under this section it shall he a defence for an
employer to prove that the person formerly employed did not apply to
the employer for reinstatement within a period of two months from the
;e5rmmatxon of the period during which he was ca'led up under section

(4) The duty imposed by sub-section (I) upon an employer to grans:
leave to a person such as is described in that sub-section or to reinstate
him in his employment shall attach to an employer who, before such'
person is actually called up under section 2§, terminates his employment

in circumstances such as to indicate an intention to evade the duty

5
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imposed by that sub-section and such intention shall be presurmed until -

the contrary is proved if the termination takes place afber- the issue o£ '
an order relating to that person under section 25
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28. Preservation of certain rights of persons called up for service,—
When any person called up under section 25 has any rights under any
provident fund or superannuation fund or other scheme for the benefit of
employees maintained in connection with the employment he relinquishes,
he shall continue, during the period for which he has been so called up
and if he is reinstated, until such reinstatement under the provisions of
this Act, to have in respect of such fund or scheme such rights as may be
prescribed.

29. Pay and allowances.—(I) Every member of an Air Force Reserve
or the Auxiliary Air Force shall, during the period of training or active
service, receive such pay and allowances as are admissible to an officer
or airman, a8 the case may be, in the corresponding rank, branch or trade
of the Air Force.

(2) Where any such member was in any employment immediately
before he is called up for training under section 25, the employer shall,
during the period of the training, be liable to pay to him the difference,
if any, between the pay and allowances which he would have received
from the employer if he had not been called up for such training and the
pay and allowances which he receives as such member while under train-
ing.

(3) If any employer refuses or fails to pay to any such member the
difference in pay and allowances as provided in sub-section (), such
difference in pay and allowances may, on application by the member to
the prescribed authority, be recovered from the employer in such manner
a8 may be prescribed.

30. Penalties.—(1) If any person refuses or without lawful excuse (the

the burden of proving which shall lie upon such person) neglects to comply
fully with the requirements of sub-section (I) of section 11 or of

any order made under sub-section (2) of that section or with the require-
ments of section 14, he shall be punishable with fine which may extend

to five hundred rupees.

(2) If any person wilfully fails to comply with any notice issued
under section 18 or section ‘16, he shall be punishable with imprisonment

which may extend to six months, or with fine which may extend to one
thousand rupees, or with both.

31. 8ervice of notice.—Any notice or order to be served on any person
for the purposes of this Act may be sent by post to that person at his
last known address or may be served upon him in such other manner as
may be prescribed.

82. Oompetent authority to be public servant.—For the proposes of
this Aot every competent authority and where the competent suthority

_ggggists of a committee of two or more air officers, every member of the
eommittee shall be deemed to be a public servant within the meaning of
Bection 91 of the Indian Penal Code (Act XLV of 1860).

33. Power of Oentral Government to grant exemptions.—The Central

© Governmend may, for special reasons and subject to such oconditions ae

may be prescribed, by order exempt any person from any obligation or
liability under this Act or any particular provision ‘Vhereof.
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8¢. Power to make rules.—(1) The Central Government may, by noti-
fication in the Official Gazette, make rules for carrying out the purposes
of this Act. ,

(2) In particular, and without prejudice to the generality of the fore-

going power, such rules may provide for all or any of the following matters,
namely: —

(¢) the composition and strength of any Air Force Reserve;

(b) the circumstances in which and the conditions subject to which
any officer or airman may be transferred or appointed to the Regular
Air Force Reserve under section 5;

(c) the age beyond which persons shall not be liable to serve in
the Regular Air Force Reserve; '

(d) the form and manner in which the particulars required by
sub-section (2) of section 11 shall be furnished;

(e) the form and manner in which registers shall be maintained

in pursuance of section 15, the particulars to be entered therein, and
the correction or revision of such particulars from time to time;

(f) the pay or allowances payable to persons called up for inquiry
*#xx or medical examination ¥*** under this Act;

(9) the terms and conditions subject to which a person may be
enrolled as & member of the Auxiliary Air Force;

(k) the authority by which and the conditions subject to which

the service of any officer or enrolled person in the Auxiliary Air Force
may be terminated;

(1) the constitution and the duties, powers and procedure of
Advisory Committees to be constituted under section 24;

(/) the period and manner of training of members of any Air
Yorce Reserve and the Auxiliary Air Force:

(k) the manner in which and the conditions subject to which the
rank of any member of an Air Force Reserve may be determined;

and the manner in which such authority may conduct any inquiry

(I) the constitution of the authority for the purpose of section 27
‘ under this Act;

(m) the authority to which an application under sub-section ()
of section 29 may be made and the manner in which the difference
in the pay and allowances may be recovered under that sub-section;

(n) the manner in which any notice or order issued or made
under this Act may be served;

(o) the conditions subject to which any person may be exempted

from any obligation or liability under this Act or any particular provi-
gsion thereof;

(p) any other matter which under this Act is to be, or may be,
prescribed.

10

16



(3) Any rule made under this section may provide that & contravention
thereof shall be punishable with fine which may extend to fifty rupees.

(4) All rules made under this section shall be laid for not less than
seven days before Parliament as soon as possible after they are made,

6 |and shall be subject to such modifications as Parliament may make during
the session in which they are so laid or the session immediately following.
36. Amendment of sections 3, 4 and 31, Act XLV of 1950.—In the
Air Force Aot, 1950—
10 (@) in section 2, for clause (o), the following clause shall be sub-

stituted, namely :—

**(c) persons belonging to the Regular Air Force Reserve or
the Air Defence Reserve or the Auxiliary Air Force, in the circum-
stances specified in seotion 26 of the Reserve and Auxiliary Air
Forces Act, 1952’"; T

13 (1) in section 4, for the words ‘‘the Indian Air Force Volunteer
Reserve’’, wherever they occur, the words ‘‘any Air Force Reserve
or the Auxiliary Air Force’’ shall be substituted;

(i) in section 81, for the words “the Air Force Reserve'’ the

words ‘‘any Air Force Reserve or the Auxiliary Air Force’’ shall be
20 substituted.

86. Repeal of Act XXXVI of 1989.—The Indian Air Force Volunteer
Reserve (Discipline) Act, 1989, is hereby repealed.
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(ii)
REPoRT OF THE SELECT COMMITTEE )
. c pe” .i ' ! i. e ' ! -

The Select Committee to which the Bill to, prowide for the readjust--
ment of the representation of territorial constituencies in the House of
the People and in the State Legislative Assemblies and for matters ocon--
nected therewith was referred, have considered the Bill and 1 now submit.
this their report, with the Bill as amended by the Committee annexed
hereto. o

1. Upon the changes proposed in the Bill which are not formal or-
consequential, the Select Committee note as follows :—

Clause 4.—Although the power to ‘‘readjust representation’’ probably
includes the power to delimit, in the sense of fixing the boundaries of, .
constituencies, and this is also expressly provided for in clause 8 of the
Bill, the Committee consider it desirable to remove any doubts in the-
mattér by stating in clause 4 itself that it shall be the duty of the Com-
mission to delimit the various territorial constituencies.

Clause 5.—The Committee feel that as different States have varying
representation in the House of the People as well as in the Legislative
Assemblies and as some Part C States have no Legislative Assembly at
all, the number of associate members from the States should be different
according as the States are Part A States, Part B States, Part C States:
having Legislative Assemblies or Part C States having no such Assembly.
The Committee also feel that those of the associate members who arc
members of the House of the People should be nominated by the Speaker
of the House and those who are members of the Legislative Assembly
should be nominated by the Speaker of that Assembly and that in making
such nomination the Speaker should have due regard to the political compo-
sition of the House or the Assembly. In order to secure this, and at the
same time avoid delay in the beginning of the commission’s work, the-
committee consider that the Speakers of the sevéeral Legislative Assemb-
lies should make their nominations within one month of the coming into
force of the Act, and the Speaker of the House of the People should make
his nominations thereafter but within two months of the commencement
of the Act. To give effect to these decisions the Committee have substitu-
ted u new clause for this clause.

Clause 6 (new).—The Committee have inserted a new clause providing
for the filling up of casual vacancies among the members of the Commission:
and among associate members.

Clause 7 (old clause 6).—The Committee have inserted two new sub-
clauses in this clause providing that in case of difference of opinion amon
the members of the Commission the opinion of the majority shall prevai
and that the Acts and proceedings of the Commission shall not be called
in question on the ground merely of the temporary absence of a member
or associate member or of the existence of a vacancy in the Commission
or in any group of associate members.

Clause 8 (old clause 7).—The Committee feel that the work of the
Commission should be divided into two stages. The first stage should
reiate to the determination on the basis of the latest census figures, of the
number of seats tp be allotted to each of the States in the House of the
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People, the number of seats to be assigned to the Legislative Assembly
of each Part A State and each Part B State and the number of seats to be
reserved for the Scheduled Castes and the Scheduled Tribes. The second
stage should relate to the distribution of these seats to the various terri-
torial constituencies and the delimitation of those constituencies. Before
finalising its proposals in respect of each stage, the Commission should
publish them in draft, invite objections and suggestions by a specified date,
and for the purpose of considering the objections and suggestions so received
hold one or more public sittings at such place or places as it thinks fit.

As regards the formation and delimitation of constituencies the Com-
mittee are of the view that as far as possible constituencies should be
single-member constituencies except in cases where reservation has to be
made for Scheduled Castes or Scheduled Tribes and for that purpose two-
member constituencies may be formed. In every two-member constituency
one seat should be reserved for the Scheduled Castes or fqr the Scheduled
‘I'ribes, and the other seat should not be reserved. Constituencies in which
o seat is reserved either for the Scheduled Castes or for the Scheduled
I'ribes should be located in areas in which the population of those castes
or those tribes is most concentrated, but in regardyto Scheduled Castes
care should be taken to distribute tire reserved seats in different areas cf
the State. As far as practicable, constituencies should be formed of
geographically compact areas, and in delimiting them, regard should be
had to physical features, existing boundaries of adminigtrative units,
facilitiss of communication and public convenience.

To give effect to these decisions the Committee have proposed a revised
clause.

Clause 9 (old clause 8).—The Committee huve inserted a new sub-
clause providing that the final orders of the Commission should be laid
before the House of the People. They have also made it clear that these
orders cannot be called in-question in any court.

Clause 10 (old clause 9).—With regard to the correction of clerical or
arithmetical mistakes in the final orders of the Commission or of errors
arising therein from any accidenta] slip or omission, the Committee have
decided that the Chief Election Commissioner may at any time within
six months of the publication of the order may make the necessary correc-
tions with the approval of the other members of the Commission or such
of them as might be then available. The clause has been redrafted
accordingly.

2. The Bill was published ‘in Part II, section 2 of the Gazette of India.
dated the 21st June, 1952.

8. The Committee think that the Bill has not been so altered as to
require circulation under Rule 94(4) of the Rules of Procedure and Conduct
of Business in the House of the People and they recommend that it be passed
as now amended.

\

M. ANANTHASAYANAM AYYANGAR,

New Drun1;
Chairman of the Select Committee.

The 5th December, 1952.
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IV
MinuTE OF DISSENT

The Bill proposes that the Delimitation Commission will be bound by
the number of seats as allotted to the Legislative Assemblies for the
Part C States in the Schedule to the Part C States Act of 1951. The
Commission is however being given powers to delimit the constituencics
and redistribute the seats in Part C States and the Part C States Act of
1951 is being abrogated in this respect. It will be remembered large
weightage was given to the Part C States Assemblies. This was obviously
intended as a temporary arrangement. We see no reason why the
Delimitation Commission should be debarred from even examining the
size of the Part C States Assemblies. It js time the whole question of
Part C States is reviewed and the Delimitation Commission is obviously
the body which should undertake this task, so that changes, if any, can ~
be brought into effect before the next general elections fall due.

.
S8YAMA PRASAD MOOKERJEE,
8. 8. MORE.
N. C. CHETTERJLE.
CHOITHRAM P. GIDWANI.
RAJENDRA NARAYAN SINGH DEO.
RENU CHAKRAVARTTY.
P. T. PUNNOOSE.
B. 8. MURTHY.
N. R. M. SWAMY.
P. N. RAJABHOJ.

NEw Devmoi;
The 6th December, 1952.



Bill No. 53A of 1952

THL DELIMITATION COMMISSION BILL, 1952

[As AMENDED BY THE SELECT COMMITTEE)

(Words underlined or side-lined indicate the amendments suggested
by the Committee.)

A
BILL

to provide jor the faaciﬁutmmt of the representation of territorial
constituencies in the House of the People and in the State Legislative
Assemblies and the delimitation of those constituencies and for matters

connected therewith.

Br it enacted by Parliament as follows:—

1, Short title.—This Act may be cailled the Delimitation Commission
Act, 1952

2. Definitions.—In this Act, unless the context otherwise requires,—
(a) “‘article’”’ means an article of the Constitution; i1

(b) **Commission’’ means the Delimitation Commission consti-
tuted under section 38;

(c) "latest census figures'' mean the census figures as ascertsined
at the census held in 1951;

’

(d) *‘member’’ means a member of the Commission nand includes 1¢

the Chairman.

8. Oonstitution of Delimitation Commission.—(1) As soon as may be
after the commencement of this Act, the Central Government shall consti-
tute a Commission to be called the Delimitation Commission which shall
consist of three members as follows: — 13

(a) two members, each of whom shall be a person who is or has
been a8 Judge of the Supreme Court or of & High Court, t¢ be appoint-
ed by the Central Government, and

(b) the Chief Election Commissioner, ez-officio.

(2) The Central Government shall nominate one of the mumbers ap- 5
pointed under clause (a) of sub-section (I) to be the Chairman of the Com-

mission.

4. Duties of the Commission.—It shall be the duty of the Commission
to readjust the representation of the several territorial constituencies in the
House of the People and of the several territorial constituencies in the 2§

Legislative Assembly of each State other than Jammu and Kashmir, or
tho basis of the latest ecnaus figures and to delimit the said consti_tuencies.




5. Aseociate members.—(1) For the purpose of assisting the CommIssion
in the readjustment of the representation and in the delimitation of the
territorial constituencies, both for the House of the People and the Legis-
lative Assembly, if any, in each State other than the State of Jammu and
0 [Kashmir and the State of Bilaspur, the Commission shall associate with
itself from that State—

(a) if it is a Part A State, seven persons, three of whom shall be
members of the House of the People representing that State and four
shall be members of the Legislative Assembly of that State; .

10 (b) if it is a Part B State, five persons, two of whom shall be
members of the House of the People representing that State and three
shall be members of the Legislative Assembly of that State;

(¢) if it is a Part C State having a Legislative Assembly, three
) persons one of whom shall be & member of the House of the People re-
L presenting that State and two shall be membere of the Legislative
Assembly of that State; and

(d) if it is a Part C State having no Legislative Assembly, two
persons who shall be the members of the House of the People represent-
ing that State.

20 (2) The persons to be so associated from each State (hereinafter referred
to as ‘‘associate members’’) shall be nominated, in the case of members of
the House of the People, by the Speaker of that House, and in the case of
members of a Legislative Assembly, by the Speaker of that Assembly,
. | having due regard to the composition of the House, or as the case may be,
206 |of the Assembly.

(3) The first nominations to be made under sub-section (2)—

(a) shall be made by the Speakers of the several Legisiative
Assemblies within one month, and by the Speaker of the House of
the People within two months, of the commencement of this Act, and

30 (b) shall be communicated to the Chief Election Commissioner,
and where the nominations are made by the Speaker of a Legislative
ﬁ Assembly, also to the Speaker of the House of the Peopls.

(4) None of the associate members shall have a right to vote or to sign
any decision of the Commission.

35 8. Oasual vacancies.—If owing to death or resignation the office of the
Chairman or of a member or of an associate member falls vacant, it shall
be filled us soon as may be practicable by the Central Government or the
Speaker concerned under and in accordance with the provisions of section 8
or, as the case may be, of section 5. 0

7. Procedure and Powers of the Oommission.—(1) The Commigsion shall
determine its procedure and shsll in the performance of its functions have
all the powers of a civil court under the Code of Civil Procedure, 1908 (Act
V of 1908), while -trying a suit, in respect of the following matters,

. namely:—

45 () summoning and enforcing the attendance of witnesses:;‘
(b) requiring the production of any document; aud
() requisitioning any publiz record from any court or office.
(3) Tha Commissior shall have power to require any person to furnish
any information on such points or matters as in the opinion of the Com-

50 mission may be usetul for, or relevant to, any matter under the comaiders-
tion of the Commissien. '

40
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(3) The Commission may authorise any of its members to exercise any
of the powers conferred on it by clauses (a) to () of sub-section (I) and
sub-section (2), and any order made or act done in exercise of any of
these powers by the member authorised by the Commission in that behalf
shal] be deemed to be the order or act, as the case may be, of the Com-
mission.

(4) If there is a difference of opinion among the members, the opinion of
the majority shall prevail, and acts and orders of the Commission sholl be
expressed in terms of the views of the majority.

(5) The Commission as well as any group of associate members shall
have power to act notwithstanding the temporary absence of a member or
associate memwmber or the existence of a vacancy in the Commission or in that
or any other group of associate members; and no act or proceeding of the
Commission or of any group of associate members shall be invalid or called
in question on the ground merely of such temporary absence or of the
existence of such vacancy.

(6) The Commission shall be deemed to be a civil court for the purposes

of sections 480 and 482 of the Code of Criminal Procedure, 1898 (Act V
of 1898). ' ‘

Ezplanation.—For the purposes of enforcing the attendance of witnesses
tho local limits of the jurisdiction of the Commission shall be the limits of
ths territory of India.

8, Manner of making readjustment and delimitation.—(1) The Com-
mission shall, in the manner herein provided, first determine on the basis pf
the latest census figures—

(a) the number of seats to be allotted to each of the States in the
House of the People and the numbgr of seats, if any, to be reserved for
the scheduled castes and for the scheduled tribes of the State, and in
ggang 80, shall have regard to the provisions of article 81 and article

; and

(b) the number of seats to be assigned to the Legislative Assembly
of each Part A State and of each Part B State other than Jammu and
Kashmir, and the number of seats, if any, to be reserved therein for
the scheduled castes and the scheduled tribes of the State, and in doing
so, shall have regard to the provisions of articler 170 and
article 832, and shall also ensure that the total number of
seats assigned to the Legislative Assembly of a State forms an integral
‘multiple of the total number of seats allotted to that State in the House
of $he People:

Provided that no reduction shall be made in the number of seats
in the House of the People at present allotted to any Part C State
which has no Legislative Assembly.

(2) The Commission shall, in the manner herein provided, then distri-
bute the seats allotted to each of the States other than Jammu and
Kashmir in the House of the People, the seats assigned to the Legislative
Assembly of each Part A State and of each Part B State other than Jammu
and Kashmir, and the seats allotted to the Legislative Assemblies of certuin
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Part C States under section 8 of the Government of Part C States Act, 1051
(XLIX of 1951), to territorial constituencies and delimit them in accordance
with the provisions of the Constitution and of the said section 8 on the busis
of the latest census figures, and in doing so, the Commission shall have
regard to the following provisions, namely : —

(a) all constituencies shall be either single-member constituencies
or two-member constituencies;

(b) wherever pacticable, seats may be reserved for the scheduled
castes or for the scheduled tribes in single-member constituencies;

(c) in every two-member constituency, one seat shall be reserved
oither for the scheduled castes or for the scheduled tribes,” and the
other seat shall not be so reserved;

(d) constituencies in which a seat is reserved either for the sche-
duled castes or for the scheduled tribes shall, as far as practicable,
be located in areas in which the population of the scheduled castes
or,dns the case may be, of the scheduled tribes is most concentrated ;
an

(e) all constituencies shall, as far as practicable, consist of geogra-
phically compact areas, and in delimiting them, regard shall be had
to physical features, existing boundaries of administrative units, facili-
ties of communication and public convenience. ‘

(3) First in respect of the determination of numbers under sub-section
(1), and then again in respect of the distribution of seats and delimitation
of constituencies under sub-section (2), the Commission shall—

(a) publish its proposals, together with the dissenting proposals,
if any, of an associate member who desires publication thereof, in the
Gazette of India and Official Gazettes of all the States concerned and
also in such other manner as it thinks fit;

(b) specify a date on or after which the proposals will be further
considered by it;

(c) consider all objectiong, and suggestions which may have been
received by it before the date so specified, and for the purpose of such
consideration, holl one or more public sittings at such place or places
as it thinks fit ; and

(d) thereafter, determine the matters referred to in sub-section (1)

or, as the case may be, in sub-section (2) by one or more final orders.

9. Readjustment of representation and the date of operation of such
readjustment.—(1) The Commission shall cause each of its final orders to
be published in the Gazette of India ; and upon such publication, the order

shall have the full force of law and shall not be called in question in any
court. :

(2) As soon as may be after such publication, every such order shall be
laid before the House of the People. .

(3)_Subject to the provisions of sub-section (4), the readjustment of

“the representation of the several territorial constituencies in the House of

the People or in the Legislative Assembly of a State and the delimitation
of those constituencies provided for in any such order shall apply in relation
to every election to the House of the People or to the Legislative Assembly
of such State, as the case may be, held after the publication in the Gazette
of India of that order, and shall so apply in supersession of the provisions
relating to such representation contained in the Representation of the
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People Act, 1950 (XLIII of 1950), the Government ot Part C States Act,
1951 (XLIX of 1951) and the orders made under either of the said Acts.

(4) Nothing in this section shall affect the representation in the House

of the People or in the Legislative Assembly of a State until the dissolution
of the House or the Assembly, as the case may be, existing on the date of
publication in the Gazette of India of the order made by the Commission
" under sub-section (1) relating t® the readjustment of such representation.

10.. Amendment of orders of the Commission.—At any time within six
months of the date of publication in the Gnzette of India of any order of the
Comimission under sub-section (1) of section 9, any clerical or arithmetical
mistake in the order and any error arising therein from an accidental slip
or omission may be corrected by the Chief Election Commissioner by order
made with the previous approval of the other members of the Commission
or of such of them as may be then available and published in the Gazette

of India.
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)
REPORT OF THE SELEOT COMMITTRE

The Select Committee to which the Bill further t¢ amend the Const}-
tution of India was referred have considered the Bill, and I now submit
this thejr Report with the Bill as amended by the Committee annexed

hereto.

9. The Committee have explored the possibility of readjusting the
representation of the territorial constituencies within the present limits
laid down in sub-clause (b) of clause (1) of article 81 of the Constitution so
that any amendment of the Constitution could be avoided. Although
theoretically it may be possible to readjust the representation of the consti-
tuencies within these limits, the Committee consider that practical
adminigtrative difficulties will stand in the way of such readjustment.
The Committee further fecl that although the amendment proposed in the
Bill will be sufficient to solve the immediate difficulty, it is desirable to
avoid the necessity of amending this article periodically after every census.
The Committee have accordingly decided that the upper limit of rep-
resentation laid down in sub-clause (b) should be removed altogether thereby
bringing article 81(1) (b) into line with article 170(2) relating to
representation in the State Assemblies. At the same time the Committee
wish to record that the upper limit of one member for every 750,000 of
population should not, as far as practicable, be exceeded,

The Committee have accordingly substituted a new clause for clause 2
of the Bill.

3. The Bill was published in Part II, section 2 of the Gazette of India,
dated the 21st June, 1952.

4. The Committee think that the Bill hus not been so altered as to
require re-circulation under Rule 94(4) of the Rules of Procedure and Con-
duct of Business in the House of the People and they recommend that it
be passed as now amended.

M. ANANTHASAYANAM AYYANGAR,

Chairman of the Belect (‘ommittee.

New DeLmu; [
The 18th November, 1952.
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MINUTE OF DISSENT

The discussion in the Select Committee revealed that the constituencies
may still be delimited for the next election keeping to the maximmn limit
set by the Constitution. Since Ji am firmly of the opinion that there must
be no further extension of the number of voters to a constituency which
already is unwieldy, I give my minutes of dissent to the amendment
proposed, The amendment of not specifying the upper limit of the number
of voters to a constituency gives the blank-cheque to government to increase
the constituencies and as such I am opposed to it. Parliamentary democracy
can only be a ‘‘democracy’’ when the members of Parliament can keep living
links with the people they represent—going amongst them constantly,
ascertaining their demands and desires, and reporting back to them what has
been done in Parliament. The Present 7§ lakh limit itself is difticult enough
to cover. Any further extension will further make this intimate connection
between the people and its representatives impossible.

Further, I am of the opinion, since there is no pressing need for this
amendment we should have left this to the future Parliamemts to do, as
and when need arose. As I do not subscribe to the opinion that any extension
of the 500 limit to the House of the People will impair its efficiency, I assert
we have no right to legislate ahead for those who will come 10 years hence
or to presuppose their needs and conditions. I therefore strongly disagree
with this amendment.

RENU CHAKRAVARTY,

NEw DELHI;
The 18th November, 1952,



Biil No. 54A of 1952
''HE CONSTITUTION (SECOND AMENDMENT) BILL, 1952

(As AMENDED BY THE SELECT COMMITTEE)

(Words underlined indicate the amendments suggested by the
Committee)

A
BILL

further to amend the Constitution of India.

BE it enacted by Parliament as follows:—

1. 8hort title.—This Aot may be called the Constitution (Second
Amendment) Act, 1952.

2. Amendment of article 81,—In sub-clause (b) of clause (1) of article
81 of the Constitution, the words and figures ‘‘not less than one member
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BeporT oF THE SELEOT COMMITTRE

The Select Committee to which the Bill to provide for the regulation
of certain matters relating to forward contracts, the prohibition of options
in goods and for matters connected therewith was referred, have considered
the Bill and T have now to submit this their Report, with the Bill as
amended by the Committee annexed hereto.

Clause 3.—The Select Committee think that this provision should be
made more flexible and that the reference therein to a full-time member-
Secretary should be deleted. This clause has been redrafted accordingly.

Clause 4.—Bub-clause (¢) has been slightly amended so that the Com-
mission will be enabled to undertake the inspection of accounts of a recog-
nised association whenever it thinks fit, without having to wait for a direo-
tion from the Central Government in this behalf.

Clause 5.—Thoe Belect Committee have amended sub-clause (£) to pro-
vide expressly for the prescription of additional particulars which every
application for recognition should contain.

Clause 6.—It is now expressly provided in the redrafted sub-clause (1)
that the recognition granted to an association may be subjected to conditions
and shall specify the goods or classes of goods with respect to which the
association has been recognised.

Sub-clause (4) has been amended to provide for the publication of the
recognition in the local Official Gazette also, and further to provide thal
the recognition shall have effect as from the date of its publication in the
Gazette of India.

Clause 8.—Sub-clause (2) (¢) has been amended eo as to authorise the
inspection of the accounts of members of a recognised association also, while
the amendment to sub-clause (3) is intended to ensure that all persons
who have had dealings with any of the other persons specified in that sub-
clause are under an obligation to produce the accounts in their possession
if g0 required.

Olause 10.—The Select Committee feel that there is no need to specify
any particular provision of the Act with reference to which a recognised
association may be directed to make rules: nor is it necessary to restrict
the discretion of the Central Government to fix a period for compliance
with ite direotions. Thev also think that the modification of any rules
under sub-clause (2) should be left to the discretion of the Central Govern-
ment and not be made dependent upon an agreement between the associa-
piorln and the Central Government. This clause has bheen amended accord-
ingly.

Clause 14.—The Select Committee feel that where the period of sus-
pension Is likely to exceed one month, the governing body should be given
an opportunity of being heard in the matter and a proviso has been added
accordingly.

Clause 18.—The Select Committee have carefully considered the pro-
visions of this clause and the various views expressed thereon. But in
their opinion the law should not be made applicable to non-transferable
specific delivery contracts at all except to the extent to whish such con-
tracts are likely to be nseq for epecvlative purposes. To prevent such use,
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& provision preventing the formation of associations which will provide
facilities for that purpose is all that in their opinion is needed. BSub-
clause (1) is intended to give effect to this purpose.

Bub-clause () gives the Centra] Government power to exempt transfer-
shle specific delivery contracts from the operation of all or any of the
provisions of Chapters III and IV in any ares and this, in the opinion of
the Select Committee, would be a better method of dealing with this
mafiter than to rely on the power of exemption given under clause 27.

Clause 20.—The amendment is designed to provide penalties for the
<contravention of the provisions contained in clauses 8(3) and 18 (I).

Olause 81.—A new sub-clause (g) has been added providing for the
punishment of dissemination of false statements or information affecting
or tending to affect the course of business in forward contracta.

2. The Bill was published in the Gazette of India, Part II, Section 2,
dated 9th August, 1952.

8. The Select Committee think that the Bill has not been so altered
a8 to require circulation under Rule 99(4) of the Rules of Procedure and
Copduet of Business in the House of the People and they resommend
that it be passed as now amended.

T. T. KRISHNAMACHARI.
Chairman of the Select Committse.

New Drvni;
The 5th November, 1952.



" MINUTES OF DISSENT
I , “

This Bill, intended to regulate and control Forward Trading and to
‘check unhealthy speculation, will ltave very limited effect. On & Notk-
fication being issued by Government under Sectiéon 15, no Forward Con-
“tract can be effected in the commodity and in ‘the area mentioned in the
Notification except through & Recognised Association. Unrestricted
forward trading and consequent speculation may go.on in all other
commodities and in all other areas. The Government can take soms
action in such cases under Section 17 but that would be rare and generally
belated. Under section 15, the Government is likely t6 control Forward
Trading only in important agricultural commodities like cotton, jute and
oil seeds and only in important centres like Bombay, Caloutta eto.,

In fact, a hedge market is necessary only for agricultural commodities.
Forward Contracts for specific delivery, transferable or non-transferable
take place in almost all commodities but no hedge market or a future
gontract is necessary for that purpose. But war time legislation : has
shown that specific delivery contracts can be and are abused for heavy
speculation unless controlled and hence they have also to - -be brought
under this Bill.

It is well-known that heavy speculation is going on in all kinds of
commodities like Chamak (Artificial 8ilk Yarn), cloves, pepper, cardamom,
mercury, turmeric, copra, oil and in many other commodities. Mushroom
Associations spring up even in small towns to provide facilities for such
speculation. These Associations under their bye-laws take wide JOWeLS
for themselves, particularly with regard to compulsory squaring up of
transactions and dispensing with actual delivery of goods. Traders and
merckants, small and big speculate through these Associations, but it is
generally the big speculator who succeeds to the ruin of the small one.
Becauee of such unhealthy speculation in all these commodities and
cornering of markets by speculators, the producer, the manufacturer and
the consumer is at the mercy of the speculator, It is a Jarge and growing
mence, which if not checked, is likely to affect seriously the economy of
the country. The crisis in Forward Markets in March-April of this year
ruined thousands of people as also producers, manufacturers and consu-
mers because of excessive over-trading by the speculators.

_ There are two ways of checking such unhealthy speculation. One is
to prohibit forward trading except in commodities permitted by the
Government. This is not difficult to achieve, particularly when non-
transferable specific delivery contracts are being . exempted from the
operation of this Act. If, however, such a general ban is considered
difficult of enforcement at present on accotnt of administrative difficulties,
another way to achieve the same object is to prohibit the organisation of
unrecognised associations which provide facilities for such speculation.
It is these Associations with wide powers to themselves which facilitata
speculation. The Governing Bodies of such Associations are formed of
interested parties and vested interests. Experience shows that it is only
when an Association of this kind provides facilities for large scale forward
trading that speculation becomes easy. Unless such Associations  are
abolished and prohibited, this bill will not touch even the fringe of the



ptoblem. It should not be difficult to 'do so, particularly when non:
transferable specific delivery contracts are taken out of the operation of
this Aet. 95 per cent., if not more, of Forward Contracts are of non-
trensferable nature, made between party and party which' are and can
be performed by the parties themselves. When non-transferable .con-
tracts are found to have been abused for speculation, it is only because
of the existence of an Association which provides facilities to. do so.

I would, therefore, add a clause in the Bill on the following lines
after clative 14:— 1

‘@) No person shall orgam'sé or assiat in organising any associatioh,
for the regulation and control of Forward Contracts excapt
for the purpose of obtaining recognition under Section 5.

(2) No person shall be a member of any association having for ite
" object regulation and control of Forward Contracts, unless it
be & recognised association.’’

H w.ould strongly urge upon the Government to consider this proposal.

" There are some other provisions of the Bill 88 amended by the Select
Committee on which I would like to say something but they are of &
minor nature and I need not discuss them in this note. :

New Devar; By o
' C. C. SHAM.
The 5th November, 1952.

o

‘We are in disagreement with our colleagues on What we consider to be
& major issue and have therefore thought ie necessary to write this minute
of dissent for the purpose of explanation our point of view.

. 2. Main object of the Bill.—The main object of this Bill is to regulate
and confrol Forward Contracts in order to prevent unheslthy trading
outside & recognised association and it injurious effects. In fact the
only criterion for judging the adequacy and effectiveness of the present
legislation is to find out whether its provision can definitely result in the
realisation of that objective. We are convinced that the change agreed
to by a majority of our colleagues in Clause 18 of the Bill (as ib was intro-
duced on 11th August 1952) will defeat the very objeet for which the Bilt
is said to bave been framed. and introduced. :

8. War time—During war time forward trading was altogether pro-
hibited under the Defence of India Rules, but as this was found to be
inconvenient, trading in a new category of forward contract, vis., non-
transferable specific delivery contract at a specified price to a specific
party and for specific delivery was permitted. Even the elaborate defi-
nition of suck contracts was found to be vague and difficult of interpre-
tation. Whatever reasons there might' have been for creating this new
variety of forward contract during war time, the same do not exist any
more and the Bombay Act passed in 1947 (i.e. after the war) makes no
mention of this variety of contract. '

4. Prosent time normal.—In normal times—and now eight ,yean'; after
the cessation of hostilities the war time abnormalities must be teken not
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to be there—there can really be only two methods of transacting business :
by making (s) ready delivery contracts and (b) Forward Contracts. The
Bombay Forward Contracts Control Act of 1947 has re(iggmsed_ only these
two categories of contracts and this Act has worked satisfactorily,

5. Regulation of Formward Contraots mecessary.—In the case of ready
delivery contracts there is no scope for speculation because the delivery
of goods and payment of price therefor take place almost immediately. In
the case of Forward Contracts there is a time lag between the dato of
the contract and the date of its performance with a likelihood of fluctua-
tions in prices bgtween these two dates. There is possibility of benefitting
as also of lusing by such fluctuations. It is conceded that within raasonable
limits and under proper regulations, doing business on the basis of un
intelligent anticipation of price variations is permissible and in svme
1neasure helps in stabilizing market conditions. Unfortunately it has been
found by experience that the temptation to take advantage of the changing
prices in the hope of making profits without much regard to the irterests
of the consumers proves too strong to & small section of the people. It is
the effort of the Government to stop such undesirable activities and
coercive powers of the law are acquired and invoked for the purpose. The
present Bill is intended for achieving that object.

6. Bill No. 109 of 1950.—In 1950 when the Forward Contracta (Rogu-
lation) Bill was introduced in Parliament it contsined a Clause that its
Chapters 111 and 1V should not apply $o Non-transferable Specifio Delivery
Contracts. Responsible commercial opinion took objection to this exclusion
on the .ground that it would definitely leave a loophole for unhealthy
speculation and that under its guise undesirable activities would go on
unhampered. 'I'he matter was also raised in Parliament and it was pointed
out that uncontrolled speculation was going on in Phatka (Jute) *and oil-
seeds in various States by utilising the so-called non-transferable specific
delivery contracts as ordinary forward contracts in spite of forward trading
as such being not permitted. The State Governments were even asked by
the Central Government to take action in the matter. When the ill
went up to the Select Committee in 1951 and was being considered by it in
detail several instances were cited of the abuses of the exemption of non-
transferable specitic delivery contracts. It was shown to the Committee
that such contracts virtually became in actual practice ordinary forward
contracts and the exemption that was granted was thus abused.

7. Report of Select Committee dated 20th August 1951, —After taking
evidence, the said Select Committee came to the conclusion that Clause 18
of the Bill required to be amended and the Clause was re-drafted providing
that Chapters III and IV shall apply to non-transferable specitic delivery
contracts in such areas as may be specified in a. noﬁigcat'mn issued
simultaneously with the notification under Clause 15. This shows that
the Belect Committee was conscious of the fact that the area for regulation
of non-transferable specific delivery contracts by a recognised Association
would be smaller than, and not coterminus with, the larger area for which
an association may be recognised under the Act for Forward Trading.

8. Bill No. 109 of 1950 lapsed and present Bill introduced.—Thereafter
with the dissolution of Parliament the Bill lapsed. It was rgintroduced in
August 19562 practically in the same form in which it had been finalised
by the Belect Committee of 1951. Ite Clause 18 provided that non-
transferable specific delivery contracts should noy be exempted from the.
operation of its Chapters III and IV as recommended by the Select Com-
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mittee of 1951. The Minister for Commerce, Bhri T. T. Krishnamachari,
while introducing the Bill, in the House of the People. on 11@h August
1052 justitied the bringing of the non-transferable spectﬁg delivery oon-
traoté within the purview of the Bill on the ground that if that was not
done thare would be ‘‘speculation outside the recognised Association under
the guise of non-transferable specific delivery contracts’’.

9. Select Committee’s alteration of Cluuse 18.—In the context of all
this recent history, it is surprising that a majority of the present Select
Cothithittee which cotisidered this Bill has now taken a different view and
tias recommended exemption to such non-transferable specific delivery
contriicts. We are unable to understand the reasons for this change of
opinion. "The cases of abuse cited previously have not been challenged.
No fresh avidence has been brought to prove that the exemption does not
veally work as a loophole for facilitating unauthorised forward trading out-
side Government regulations. In fact the possibility of that abuse is as
teal today as it has been in the past and will continue to be so in future
also. Obviously there is some misapprehension somewhere which has led
to such a cutious and, in my considered opiniont, harmful amendment to
the Original Clause. In practice it will tend to give rise to a large volume
of unauthorised forward trading outside the recognised association, thereby
areating unheélthy and chaotic conditions.

10. Abuse of Non-transferable specific delivery contract.—It may be
argued that even in the Clause as it stands amended by the Selest Com-
mittee provision has been made to enable Government to apply Chapters
11l and IV to non-transferable specific delivery contracts if it is found
that their exemption from the operation of these Chapters does leave &
tdophsle for unregulated forward trading. But the experience of the last
few yeédts heds precisely been that such a loophole is inseparable from the
fact of the exemption and that it is inevitably exploited in a manner
which does harm to the interests of the community. It is much wiser
to prevent the occurrence of the mischief and the damage that it is bound
to cause than to permit it to be committed and to suffer its evil con-
sequeridés before prohibitive action is taken.

11. No bona fide trader affected by original Clause 18.—There seems
to be a belief in some quarters that if non-transferable specific delivery
contracts are brought within the purview of the Bill, the sinall upcountry
frader will be severely handicapped and that the bona fide trader may be
grestly ineonvenienced. Buch & belief is entirely unfounded and mis-
placed. The recognised association will generally be recognised only for
8 city or for sgome such limited area and, except in a few exceptional cases
its authority will not extend beyond that area. Even in the case of an
asgociation recognised for arems larger than a city area, the control of
the Association over non-transferable specific delivery contracts would be
limited to the city area. This was the intention of the original Clause 18
of the present Bill No. 80 of 1952. No bona fide upcountry trader will
have, therefore, any difficulty whatever in carrying on his normal business
and entering into contracts for non-transferible specific delivery. The
imaginary conflict -between the urban trader and the upcountry trader
does not reslly exisb. There is no question of big business being enabled
to wipe out a small business becausé of the non-exemption of the non-
transferable specific delivery cantracts from the operation of the Bill.
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12. Bombay, Aot has worked safiajactorily.—(l‘he Bombay Forward
Contracts Control ‘Act of 1947 has been in operafion for over five years.
As has been stabed above it recognises only two ocategories of contrach
viz., forward oontracts and ready delivery contracts. Yet its working has
not resulted in any dislocation in trade nor inconvenienced any bona fide
traders. In fact the measure has been quite guccessful in effectively
controlling forward trading.without causing hardship to business or trade
or anybody else. .

" ' 18. Restriotions on trade.—After all, any law which is intended to
regulate and control forwsrd contracts will, in the nature of things,
impose certain restriotions,. but care has to be taken to see that such
restrictions and regulations do not become so unduly rigid or so unduly
pliable as to result in avoidable hardship or avoidable evasions. The
attempt to regulate trade through the agency of properly organized associa-
tions and the introduetion of unitary control in respect of vital commercial
transactions are steps in the right direction. There cannot therefore be
any valid objection to the work of regulating business in non-transferable
specific delivery contracts (at least in specified areas) being entrusted to
such associations. In fact that would be the propar course to follow.
It cannot be construed, prima facie, as creating wittingly or unwittingly
privileged conditions in favour of the members of recognised associations.
The constitution, functions and powers of these bodies are subjeot to
' serutiny, regulation and approval by the Government. That in itself is
a sufficient safeguard against any eventuality detrimental to the interest
of the counfry or the people. :

14. Conclusion.—We are therefore, definitely of opinion that Clause 18
of the Bill as it was introduced on 11th August 1952 should stand as it
was and that the amendment suggested by our colleagues should not. be
accepted. If the amendment is accepted the fundamental object. of
regulating and controlling forward contracts will be entirely frustrated. -

TULSIDAS KILACHAND.

Niw .DELHT; .
‘ G. D.. BSOMANL

The 5th November, 1952.
' I
I agree with this report of the Select Committee in its entirety. - As I
pointed out. at the meeting of the Select Committee on the 7th ‘October,
1952, I do not agree to the words' ‘‘as well as the company" occurring in

clause 22 line 47 of the Bill printed along with the draft report, briefly for
the following reaspns.

The Bill does no* provide for any special procedure for the trial of
offences for which penalty has been provided in Chapter V.  Therefore,
trial of all contraventions must needs be governed as provided for offences
against other laws at the end of schedule II of the Criminal Procedure Code.
But-in the Criminal Procedure Code there is no provision for placing in
the dock a company as defined in the Bill. Obviously making & company
accused will militate against & number of provisions of the Criminal Pro-
cedure Code, -example those relating to custody of accused, appearance of
accused before courts, framing of charges and reading and explaining the



same to *he accused. Moreover the retention of these words is redundant
for the persons mentioned in sub-clauses (1) and (2) include almost all the
persons whom it may be necessary or desirable to prosecute. I fail to
appreciate who else is contemplated to be proceeded against by the addi-
tion of these words. Even as these sub-clauses stand the phraseclogy
adopted therein is not happy as the provisions in the two sub-clauses may
prove over-lapping. ‘‘Every person who was in charge of, and was res-
ponsible to the company for the conduct of the business of the company’’
of sub-clause (1) may be identical with ‘‘such Director, Manager, Secretary
or other Officer’’ of sub-clause (2).

The only argument that was advanced for the inclusion of ‘‘company”’
in the array of accused was the ground that in two previous enactments
the same wording has been employed. I respectfully submit that in
Legislation customary prescription is hardly a valid ground. I refuse to
bow before or recognise this argument.

On the contrary I can also give exemples of previous Legislation in
support of my contention, where and T think wiselly in accordance with
law ‘‘company’’ has not been placed in the array of accused. One such
example is found in section 12 of the Uttar Pradesh (Temporary) Control
of Rent and Eviction Act IIT of 1947.

In my opinion it is more logical and legal to follow the example of this
enactment and drop out the words ‘‘as well as the company’’ in sub-clause
II of clause 22.

MUKAND LAL AGGARWAL.
New DEermi;
The 5th November, 1952.

Iv.

I have gone through the copy of the Report of the Select Committee
as well as the Bill and the Forward Contracts (Regulation) Bill 1952 as
amended by the Committee. I find at the last clause of Section 7 it has
been provided as follows:—

““Provided that no such withdrawal shall affect the validity of any
contract entered into or made before the date of the
notification and the Central Government may make such
provision as it deems fit in the notification of withdrawal or
in any subsequent notification similarly published for the due
performance of any contracts outstanding on that date.”’

It seems to me little ambiguous. In the first part of the said clause
all contracts entered into and made before the date of notification have
been clearly protected.

Under the circumstances it is not clear what is the necessity of a
notification again to protect them over again. It makes the clause bit
ambiguous. Perhaps by the last portion of the said clause it is intended
to mean that the Government by Notification can provide the manner in
which all these outstanding contracts should be performed. If that is so
the word ‘‘due’’ is not appropriate. Instead of the word ‘‘due’” I suggest
the word ‘‘manner of’’ or the word ‘‘mode of'’ may be used. I agree with
the Bill as amended subject to the above suggestion.

A. K, DUTT.
NEw DELHI;
The 5th November, 1952.
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V.

I apprové of the .repor't of the Seleét Committee subject to these
minutes.

The provision in-Clause 20(1) and in Clause 21 ocognizable needs a
reconsideration. Offences of thjs nature ‘are not easily classifiable as grave
or tainted with any high degree of moral turpitude. Certainly they are not
more serious ‘than an offence under Section 477A of the Indian Penal Code
which is noncognizable though punishable with seven years rigorous
imprisonment,

The small traders and merchants have already too many technical
oftences acting as swords of Damocles over them and adding several more

to these can only increase the dishonest interference with their legltlma.te
'business by the police.

We have no provision in our country whereby the police is made to
compensate those .who are harrassed without any reasonable or probable
cause. Absence of this provision leads tp every day harrassment of the
genera] public and specially on such technical matters in measures which
are embodied in anti-social legislation. There are hundreds .of false cases
where the police haye extorted moneys or have used this bogey of cognizable
offences for their own dishonest ends.

It would be therefore in the interest of society that this clause be
omitted from the Act.

U. M. TRIVEDL
New DELni;

The 5th November, 1952.



Bill No. 90 of 1952.
THE FORWARD CONTRACTS (REGULATION) BILL, 1952

(As AMENDED BY THE SELEOT COMMITTED)

(Words aidelined or underlined indicate the amendments suggested by
the Commitiee; asterisks indicate omissions.)

A
BILL
to provide for the regulation of oertain matters relating to forward

comntracts, the prokibition of opiions in goods and for matters
conneoted therewith.

Be it enacted by Parliament as follows :—

CHAPTER I

PRELIMINARY

1. 8hort title, extent and commencement.—(1) This Act may be
called the Forward Contracts (Regulation) Aot, 1952.

(2) It extends to the whole of India except the State of Jammu and
Kashmr. ‘

(3) Chapter 1 shall come into force at once, and the remaining provi-
sions shall come into force on such date or dates as the Central Govern-
ment may, by notification in the Official Gazette, appoint, and different
dates may be appointed for different provisions of this Act, for different
States or areas, and for different goods or classes of goods.

2. Deflnitions.—In this Act, unless the context otherwise requires,—

(a) *‘association’ means any body of individuals, whether in- -
corporated or not, constituted for the purpose of regulating and 1

controlling the business of the sale or purchase of any goods;

(b) ‘“Commission’’ means the Forward Markets Commission
established under gection 8;

(c) ‘‘forward contract’’ means a contract for the delivery of
goods at a future date and which is not a ready delivery contract ;

(d) ‘“‘goods’’ means every kind of movable property other than
actionable claims, money and securities;

(6) ‘‘Government security’’ means a Government security as
defined in the Public Debt Act, 1944 (XVIII of 1944);

‘“‘non-transferable specific delivery contract’’ means a specific

deliv_efy contract, the rights or liabilities under which or under any
delivery order, railway receipt, bill of lading, warehouse receipt or
any other document of title relating thereto are not transferable;

(9) ‘‘option in goods’’ means an agreement, by whatever name
called, for the purchase or sale of & right to buy or sell, or a right
to buy and sell, goods in future, and includes a teji, a mandi, a teji-
mandi, a galli, & put, a call or a put and call in goods;

(k) ‘‘prescribed”’ means prescribed by rules mada under this Act:
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(§) “ready delivery contract’”’ means & contract which provides
for the delivery of goods and the payment of a price therefor, either
immediately or within such period not exceeding eleven days after
the date of the contract and subject to such conditions as the Central
Government may, by notification in the Official Gazette, specify in
respect of any goods, the periad under such contract not being capable
of extension by the mutual consent of the parties thereto or otherwise;

(j) ‘‘recognised association’’ means an association which is for
the time being recognised by the Central Government under section 6;

(k) *‘rules’’, with reference to the rules relating in general to the
constibution and management of an association, includes in the case
of an incorporated association iteé memorandum and articles of
association;

(1) ‘‘securities’’ includes shares, scrips, stocks, bonds, debentures,
debenture-stocks, or other marketable securities of a like nature in
or of any incorporated company or other body corporate and also
(Government securities;

(m) ‘‘specific delivery contract’’ means a forward contract
which provides for the actual delivery of specific qualities or types of
goods during & specified future period at a price fixed thereby or to
be fixed in the manner thereby agreed and in which the names of both
the buyer and the seller are mentioned;

(n) ‘‘transferable specific delivery contract’’ means a specific
delivery contract which is not a non-transferable specific delivery
contract.

CHAPTER II

THE FORWARD MAREKETS COMMISSION

8. Establishment and constitution of the Forward Markets Commis-
slon.—(1) The Central Government may, by notification in the Official
Gazette, establish a Commission to be called the Forward Markets Com-
mission for the purpose of exercising such functions and discharging such
duties as may be assigned to the Commission by or under this Act.

(2) The Comnmissicn shall consist of not less than two, but not exceeding
three, members appointed by the Central Government of whom the Chair-
man * * * (* to be sppointed by the Central Government) shall be a full-
time member and the other member or members shall be full-time or .Er-tz
time as the Central Government may direct : —

Provided that one of the members to be so appointed shall be a person
having knowledge of forward markets in India.

(3) No person shall be qualified for appointment as, or for continuing
to be, a member of the Commission if he has, directly or indirectly, any
such financial or other interest as is likely to affect prejudicially his
functions as a member of the Commission, and every member shall,
whenever required by the Central Government so to do, furnish to it such
information as it may require for the purpose of securing compliance with
the provisions of this sub-section.

(4) No member of the Commission shall hold office for a period of more
than three years from the date of his appointment, and a member relin-
quishing his office on the expiry of his term shall be eligible for reappoint-
ment.
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(5) The other terms and conditions of service of members of the Com-
mission shall be such as may be prescribed.

4. TFunctions of the OCommission.—The functions of the Commission
shal be—

(a) to advise the Central Government in respect of the recogni-
tion of, or the withdrawal of recognition from, any association or in
respect of any other matter arising out of the administration of this
Act;

(b) to keep forward markets under observation and to draw the
attention of the Central Government or of any other prescribed au-
thority to any development taking place in, or in relation to, such
markets which, in the opinion of the Commission, is of sufficient
importance to deserve the attention of the Central Government and
to make recommendations thereon;

(c) to collect and whenever the Commission thinks it necessary
publish information regarding the trading conditions in respect of
goods to which any of the provisions of this Act is made applicable,
including information regarding supply, demand and prices, and to
submit to the Central Government periodical repbrts on the operation
of this Act and on the working of forward markets relating to such
goods;

(d) to make recommendations generally with a view to improving
the organisation and working of forward markets;

(e) to undertake the inspection of the accounts and other
documeunts of any recoguised association whenever it considers it
necessary; and

(f) to perform such other duties and exercise such other powers
a8 may be assigned to the Commission by or under this Act, or as
may be prescribed.

CHAPTER III
RECOGNISED ABSOCIATIONS

5. Application for recognition of associations.—(I) Any association
oconcerned with the regulation and control of forward contracts which. is
desirous of being recognised for the purposes of this Act may make an
application in the prescribed manner to the Central Government.

(2) Every application made under sub-section (1) shall contsin such
particulars as may be prescribed and shall be accompanied by a copy of
the bye-laws for the regulation and control of forward contracts and slso a
copy of the rules relating in general to the constitution of the association,
and, in particular, to—

(a) the governing body of such association, its constitution and
powers of management and the manner in which its business is to
be transacted;

(b) the powers and duties of the office bearers of the association ;

(c) the admission into the association of various classes of mem-
bers, the qualifications of members, and the exclusion, suspension,
expulsion and readmission of members therefrom or thereinto ;

(d) the procedure for registration of partnerships as members of

the association and the nomination and appointment of authorised
representatives and clerks.
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'8, @rant of recognition to association.—(1) If the Central Government,
after making such nquiry as may ve necessary in this behalf and after
obtaining such further information, if any, as it may require, is satisfied
that it would be in the interest of the trade and also in the public interest

to grant recognition w the association whish has made an application under

section 5§, it may grant recognition to the association in such form and

subject to such conditions as may be prescribed or specified, and shall
specify in such recognition the goods or classes of goods with respect to

which forward contracts msy be entered into between members of such

association or through or with any such member. '

(2) Before granting recognition under sub-section (1), the Central
Government may, by order, direct,—

(a) that there shall be no limitation on the number of members
of the association or that there shall be such limitation on the number
of members as may be specified;

(b) that the association shall provide for the appointment by the
Central Government of a person, whether a member of the association
or not, as its representative on, and of not more than three persons
representing interests not directly represented through membership
of the association as member or members of, the governing body of
such asgsociation, and may require the association to incorporate in its
rules any such direction and the conditions, if any, accompanying it.

(8) No rules of a recognised association shall be amended except with
she approval of the Central Government,.

(4) Every grant of recognition under this section shall be published in
the (azette of India and also in the Official Gazette of the State in which
the principal office of the recognised association is situate, and such re-
cognition shall have effect as from the date of its publication in the Gazette
of India.

7. Withdrawal of recognition.—If the Central Government is of opinion
that any recognition granted to an association under the provisions of this
Act should, in the interest of the trade or in the public interest, be with-
drawn, the Central Government may, after giving a reasonable opportunity
to the association to be heard in the matter, withdraw, by notification
in the Official Gazette, the recognition granted to the said association :

Provided that no such withdrawal shall affect the validity of any con-
tract entered into or made before the date of the notification, and the
Central Government may make such provision as it deems fit in the noti-
fication of withdrawal or in any subsequent notification similarly published

4o for the due performance of any contracts outstanding on that date.

' 80

8. Power of Oentral Government to call for periodical returns or direct
inquiries to be made.—(1) Every recognised association shall furnish to the
Central Government such periodical returns relating to its affairs or the
affairs of its members as may be prescribed. -

(2) Without prejudice to the provisions contsined in sub-section (1),
where the Central Government considers it expedient so to do, it may, by
order in writing,—

(a) call upon a recognised association to furnish in writing such
information or explanation relating to its affairs or the affairs of any
of ita members as the Centra] Government may require, or
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(b) appoint one or more persons to make an inquiry in relation to
the affairs of such association or the affairs of any of its members and
submit a report of the result of such inquiry to the Central Govern-
ment within such time as may be specified in the order or, in the al-
ternative, direct the inquiry to be made, and the report to be submitted,
by the governing body of such association acting jointly with one or
more representatives of the Central Government ; and

(¢) direct the Commission to inspect the accounts and other docu-
ments of any recognised association or of any of its members and sub-

mit its report thereon to the Central Government.

(8) Where an inquiry in relation to the affairs of a recognised associa-
tion or the affairs of any of its members has been undertaken under sub-
section (2)—

(@) every director, manager, secretary or other officer of such as-
sociation,

" (b) every member of such assooiation, *

(c) if the member of the association is a firm, every partner,
manager, secretary or other officer of the firm, a_ml

(d) every other persons or body of persons who has had dealings in
the course of business with any of the persons mentioned in clauses

(a), (b) and (o),

shall be bound to produce before the authority making the inquiry, all
such books, accounts, correspondence and other documents in his custody
or power relating to, or having a bearing on the subject-mabter of, such
inquiry and also to furnish the authority with any such statement or in-
formation relating thereto as may be required of him, within such time
as may be specified.

9. Furnishing of annual reports to the Oentral Government by recog-
nised agsociations.—(1) Every recognised association shall furnish to the
Central Government a copy of its annual report.

(2) Such annual report shall contain such particulars as may be
prescribed.

10. Power of Oentral Government to direct rules to be made or to make
rules.—(1) Whenever the Central Government considers it expedient so
to.do, it may, by order in writing, direct any recognised association to
make any rules or to amend any rules made by the recognised aésociation
within such period as it may specify in this behalf.

() If any recognised association, against whom an order ‘is issued by
the Central Government under sub-section (1), fails or neglects to comply
with such order within the specified period, the Central Government may
make the rules or amend the rules made by the recognised association, as
the case may be, either in the form specified in the order or with such modi-
fication therecof as the Central Government may think fit.

(3) Where, in pursuance of sub-section (2), any rules have been made
or smended. the rules so made or amended shall be published in the
Gazette of India and also in the Official Gazette of the State in which the
principal office of the recognised association is sibuate, and on the publica-
tion thereof in the Gazette of India, the rules so made or amended shall,
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notwithstanding anything to the contrary contained in the Indian Com-
panies Act, 1918 (VII of 1918), or any other law for the time being in force,

have effect as if they had been made or amended by the recognised associa-
tion concerned.

11. Power of recognised association fo make bye-laws.—(I) Any recog-
msed association may, subject to the previous approval of the Central

Government, make bye-laws for the regulation and control of forward con.
tracte.

(2) Tn particular, and without prejudice to the generality of the fore-
going power, such bye-laws may provide for—

(a) the opening and closing of markets and the regulation of the
hours of trade;

(b) a clearing house for the periodical settlement of contracts
and differences thereunder, the delivery of, and payment for, goods,

the passing on of delivery orders and for the regulation and main-
tenance of such clearing house;

(c) the number and classes of contracts in respect of which settle-
ments shall be made or differences paid through the clearing house;

(d) fixing, altering or postponing days for settlement;

(¢) determining and declaring market rates, including cpening,
closing, highest and lowest rates for goods;

(f) the terms, conditions and incidents of contracts including the
prescription of margin requirements, if any, and conditions relating
thereto, and the forms of confracts in writing;:

(9) regulating the entering into, making, performance, rescission
and terminafion of contracts, including contracts between members
or between a commission agent and his constituent, or between a
broker and his constituent, or between a member of the recognised
asgociation and a person who is not a member, and the consequences
of default or insolvencv on the part of a seller or buyer or inter-
mediary, the consequences of & breach or omission by a seller or
buyer and the responsibility of commission agents and brokers who
are not parties to such contracts;

(h) the admission and prohibition of specified classes or types of
goods or of dealings in goods by a member of the recognised associa-

tion;

(7) the method and procedure for the settlement of claims or dis-
putes including the settlement thereof by arbitration;

() the levy and recovery of fees, fines and penalties;

(k) the regulation of the course of business between parties to
contracts in any capacity;

(1) the fixing of a scale of brokerage and other charges;

(m) the making, comparing, settling and closing of bargains;

(n) the regulation of fluctuations in rates and prices;

(0) the emergencies in trade which may arise and the exercise of
powers in such emergencies including the power to fix maximum and
minimum prices;



{p) the regulation of dea.lings‘by members for their own avcount;

~ (q) the limitations on the volum‘e of trade done by any xndxv:dusl
wmember;

(r) the obligation of members to supg
explanailon ‘and "to ‘produce sich books re atmg to their busmess a8
the gdvernm; body may require. '

J(d) The bye-laws ‘made under this section may— -

(a) specify the bye- laws the contra.ventxon of any of which shall
make a contract entered into otherwise than in accorddnce wrtﬁ the
bye-laws void under sub-section (2) of section 15;

(b) provide thst the contravention of sany of the bye-laws & sha.ll—-—
' (zD render’ the member conqerned liable to ﬁne, ‘

(@) render the member concerned liable to expulblon .or sus-’

pension from the recognised association or to any other’ penalty

of a like nature not involving the payment of money.
(#) Any bye-laws made under this section shall be subject to such
conditions in regard to previous "publication as may be prescnbed and
when approved by the Central Government, shall be pubhehed in the
Guagette of India and also in the Official Gazette of the Staté in which the
principal office of the recognised association  is situate :

Pnovxded that the Central Government may, in the interest of the
trade or in ’bhe pubhc interest, by order in writipg, - dispense with the
condition of previous publication, in any case.

12. Power of Oentral Government to make or amend bye-laws of
_4reoognlﬂed tasom.tionn.——(l) The Central Government may, ‘either on a
“requedt Tn writing 'tessived by it in this behalf from the governing body of
a recognised association, or 1f in its opinion it is expedlent 8o to do,
wmake bye-laws for all or any of the matters specified in section 11 or
amend any’ bye-laws made by such association under that section.

(%) Where, in pursuance of this section, any bye-laws have been made
or amended, the bye-laws so made or amended shall’ be pub‘hshed in the
Gazette of India and also in the Official Gazette 'of the’ Btate in which

the principal aoffice of the recognised association is situate, and on the
publication thereof in the Guzette of India the bye-laws so mude or

amended shall have effect as if t.hey had been ma.de or ‘smended by the
recogmsed assoclation. -

¢)) Not;thhstandmg anything contmned in this sechon where the
governing body of & racognised association objects to any bye-laws made
or amended under this section by the Central Government on'its own
motion, it may, within six months of the publication thereof ‘under gub-
sectian (2), apply to the Central Government for & revision theredf,”and
the Central Government may, after giving a reasonable opportunity to
the governmg bq&y of the association to be heard in the matter, revise
ftho bye 1aws so made or amended, and Where any bye-laws so made or
amended are revised as a result of any action taken under this sub-segtion,

the bye-laws so revised shall be _published and shall become qﬁectlve a8

"

provnded in sub- sec’tlon (2).

(4) The makmg or the amendment or revision of any bye-laws under
this section shall in all cases be subject to the condman of prexﬁous
publication :

such information or:
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Provided that the Central Government may, in the interest of the
trade or in the.public interest,” by order in writing, dispense with the
condition of previous publication.

13. Power of Oentral Government to supersede governing body of
recognised association.—(1) Without prejudice to any other powers vested
in the Central Government under this Act, where the Central Govern-
went i8 of opinion that the governing body of any recognised association
should be superseded, then, noththsta.ndmg anything contained in this -
Act or in any other law for the time being in force, the Central Govern-
ment may, * after giving & reasonable opportunity to the governing
body of the recognised association concerned to show cause why it should
not be superseded, by notification in the Official Gazette, declare the
governing body of such association to be superseded for such period not
exceeding six months as may be specified in the notification, and may
appoint any person or persons to exercise and perform all the powers and
duties of the governing body, and where more persons than cne are
appointed may appoint one of such persons to be the chairman and
another of such persons to be the vice-chairman. -

@) On the pubhcatlon of a notification in the Officia] Gazette under
sub-section (1), the following consequences shall ensue, namely:—

(a) the members of the governing budy which has been super

seded shall, as from the date of the notification of supersession, ceass
to hold oﬂice as such members;

(b) the person or persons appointed under sub-section (1) may
exercise and perform all the powers and duties of the governing body
which has been superseded;

(c) .all such property of the recognised association as the person
or persons appointed under sub-section (I) may, by order in writing,
specify in this behalf as being nacessary for the purpose of enabling.

him or them to carry out the purposes of this Act, shall vest jn such
person or persons,

(3) Notwithstanding anything to' the contrary contasined in any law or
the rules or bye-laws of the association whose governing body in super-
seded under sub-section (I), the person or persons appointed under that
sub-section shall hold office for such pemodp ‘a8 may be specified in the
notification published under that sub-section, and the Central Govern-
‘ment may, from time to time, by like notlﬁcatlon vary such penod

(4) On the determination of the period of office of any person or persons -
appointed under this section the recognised association shall forthwith
reconstitute & governing body in accordance with its rules:

Provided that until a governing body is so reconstituted, the person or
persons appointed under sub-section (1) shall, notwithstanding anything

contained in sub-section (I), continue to exercise and perform their powers
and duties,

* .(6) On the reconstitution of a governing body under sub-section (4), sll
the property of the recognised association which had vested in; or was
ip the possession of, the person or persons appointed under sub-section

'(‘1) ‘shall vest or-revest, 88 the case may be, in the governing body so
reconstituted.



19

14. Power to suspend business of recognised assoclations.—If in the

interest of the trade or in the public interest the Central Government

considers it expedient so to do, it may, by notification in the Official

Gazette, direct a recognised association to suspend such of its business
for such period not exceedlng seven daye and subject to such condltlons
as may be specified in the notification, and may if, in the opmnion of the
Central Government, the interest of the trade or the public interest so
requires by like notification extend the said period from time to time :

Provided that where the period. of suspension is likely to exceed cne.

month, no notification extending the suspension beyond such period shall
be issued, unless the governing body of the recognised association has
been given an oppértunity of being heard in the matter.

. ]
* CHAPTER IV
ForwArp CONTRACTS AND OpTIONS IN GoODS

15. Porward comntracts in notified goods illegal or void in certain
circumstances.—(1) The Central Government may, by notification in the
Official Gazette, declare this section to apply to such goods or class of
goods and in such areas as may be specified in the notification, and there-
upon, subject to the provisions -contained in section 18, every forward
contract for the sale or purchase of any goods specified in the notification
which is entered into in the area specified therein otherwise than between
members of a recognised association or through or with any such member

shall be illegal. ' I

(2) Any forward contract in goods entered into in pursuance of sub-
section (I) which is in contravention of any of the hye-laws specified in
this behalf under clause (a) of sub-section (3) of section 11 shall be void—

(1) a8 respects the rights of any member of the recognised
association who has entered into such contract in contravention of
any such bye-law, and also

(it) as respeots the rights of any other person who has knowmgly
participated in the transaction entailing such contravention.

(3) Nothing in sub-section (2) shall affect the right of any person other
than a member of the recognised association to enforce any such contract
or to recover any sum under or in respect of such contract :

Provided that such person had no knowledge that such transaction was
in contravention of any of the bye-laws specified under clause (a) of sub-
section (3) of section 11.

(4) No member of a recognised association shall, in respect of any
goods specified in the notification under sub-section (1), enter into any
contract on his own account with any person other than a member of the
recognised association, unless he has secured the consent or authorify
of such person and discloses in ‘the note. memorandum or agreement of
sale or purchase that he has bought or sold the goods, as the case may ha
on his own account:

Provided that where the memher has secured the consent or authority
of such person otherwise than in writing he shall secure a written con-
firmation by such person of such consent or authonty within three day\
from the date of such contract :
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. Proyided further that in respect of any outstanding contract entered
iuto by a member with & person other than a member of the recognised
asgociation, no consent or authority of such person shall bé necessary
for plosing out in accordance with the bye-laws the outstanding contract,
if. the member discloses in the note, memorandum or agreement of sile
or purchase in respect of such closing out that he has bouglit or sold the
goods, as the case may be, on his own account.

16. Oonsequences of notification under section 15.—Where a noti.
fication has been issued under section 15, then notv’ﬁthéﬁahdfng anything
contained in any other law for the time being in force or in any custom,
usage or practice of the trade or the terms of any contract or the bye-laws
of any association concerned relating to any contracty—

(a) every forward contract for the sale or purchase of any goods
“specified in the notification, entered .into before the date of the
notification and remaining to be performed after the said date and
which js not in conformity with the provisions of section 15, shall be
deemed to be closed out at such rate as the Central (overnment
may fix in this behalf, and different rates may be fixed for different
classes of such contracts;

.. .(b) 8]l differences arising out of any contract so deemed to be

closed out shall be payshle on the basis of the rate fixed under clause

(a) and the seller shall not be bound to give and the buyer shall not

be bound to take delivery of the goods. -

. .17, Power to prohibit forward contracts in certain cages.—(1) The
Central Government may, by notification in the Official Gazette, declare
that no person shall, save with the permission of the Central Government,
enter into any forward contradt for the sale or purchase of any goods
or class of goods specified in the notification and to which the provisions
of sectton 15 have not been made applicable, exdept to the extent and
in the manner, if any, as may be specified in the notification.

(%) All forward coniracts in contravention of the ‘provisions of sub-
gection (1) entered into after the date of publication of the nétiffeation
thereunder shall be illegal.

(3) Where & notification has been issued under sub-section (7), the
provisions of section 16 shall, in the absence of anything to the contrary
in the notification, apply to all forward contracts for the gale or purchase
of any goods specified in the notification entered into before the date of the
notification and remaining to he performed after the said date as thev
apply to all forward contracts for the sale or purchase of any goqu
_specified in thé notification under section 15.

18. Special provisions respecting certain kinds of forwafd contracts.—-
(1) Nothing contained in Chapter TII or Chapter IV shall apply to non-

transferable specific delivery contracts for the sale or purchacs of hny

goods: o

Provided that no person shall organise or assist in organising or be
4a member of any association in India (other than a racoghised association)
which provides facilities for the performance of any nbn-'tran’s'feimble' specific
delivery contract by any party thereto without ‘havihg to mike or to
receive actual delivery to or from the other party to the contrdct or to or
from any other party named in the contract,
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(2) Where in rospéct of any area the provisions of sectlori 15 have ieen
made’ applicable in relation to forward contracts for the sale of purchase
of any goods or class of goods, the Central Government mauy, by a like
notitication, declare that in the said area or any part thereof as may be
specitied in the notification all or any of the provisions of Chapter 111
or Chapter IV shall not apply to transferable specific delivery contracts
for the sale or purchase of the said goods or class of goods either gene-
rally, or to any class of such contracts in particular.

(3) Notwithstanding anything contained in sub-section {i). if  the.

Central Govetnment is of opinion that in the interest of the trade or in
the public interest it is expedient to regulate und control non-transferable
specific delivery contracts .in uny area, it may, by notification in  the
Official - Gazette, declare that all or any of the provisions of Chapters
111 and 1V shall apply to such class or classes of non-transferable specific
delivery contracts i such arch and in respéct of such goods or class of
goods &s may be specified in the notification, ard may also specify the
mannct in Wwhich and the extent to Which dll of any of the said provisions
shdll 86 apply. ‘

19. Promibition o optiohs th gouds.—(1) Notwithatanding EMything
contained in thit Act or in any other law for the time being it force, all

options in goods entercd mto after the date on which this section comes
into force shall be illegal.

, (22‘ %Jnyhopﬁon in gdods which has been entered into belore the date
on which this section comes into Torce and which refains to be performed,
whether wholly or in part, after the said date shall, to that extent, be-
come void.

CHAPTER V
PENALTIES AND PROCEDURE
. 'zb.?;n;‘ﬁi for contraventioh of ceftMin proViaidhs 3 DAkpter IV.—
(1) Any person who—
(a) Wwithont reabonable exctse (the burden of proving which shall

be on ‘him) fafls to ‘comply with any requisition made under sub-
gection (3) of section 8; or o

(b) organises, or assists in_organising, or is a member of, any

association in contravention of the provisions contained in the proviso
to sub-section (1) of section 18; or -

(¢) enters into uny forward contract or any option in goods in
contravention of any of the provisions contained in sub-section (1) of
gcetion 15, section 17 or section 19,

shall, on conviction, be punishable with imprisonment for a term which
may extend to one yenr, or with fine, or with both.

(2) Any person who enters into ‘any forward -cortrdct in ‘comtravention
of 'the proVidions ‘ébritained in ‘sgb-dection (%) of Sectioh 15  shall, on
conviction, Le punishable with fine.
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21. Ptnalty for owing or keeping place used for entering into
forward contracts in goods.—Any person who—

() owns or keeps & place other than that of a recognised
association, " which is used for the purpose of entering into or ‘making
or performing, whether wholly or in part, any forward contracts in
contravention of any of the provisions of this Act and knowingly
permits such place -to be used for such purposes, or

(b) without the permission of the Central Government,
organises, or assists in organising, or becomes a member of, ‘any
association, other than a recognised association, for the purpose ‘of
assisting in, entering into or making or performing, whether wholly-
or in part, any forward contracfs in contravention of any of the pro-
visions of this Act, or

(c) manages, controls or assists in keeping any place other than
that of a recognised association, which is used for the purpose of
-entering into or making or performing, ‘whether wholly or in part,
any forward contracts in®contravention of any of the provisions of this
Act or at which such forward contracts are recorded or adjusted, or
rights or labilities arising out of suoch forward contracts are adjusted,
regulated or enforced in any manner whatsoever, or '

(d) not being & member of a recognised association, wilfully re-
presents to, or induces, any person to believe that he is a member of
a recognised association or that forward contracts can be entered into
or made or performed, whether wholly or in part, under this Act
through him, or

(e) pot being & member of a recognised association or his agent
authorised as such under the rules or bye-laws of such association;
canvasses, advertises or touts'in any manner, either for himself or
on bebalf of any other person, for any business connected with
forward contracts in contravention of any of the provisions of this
‘Act, or

. (f) joins, gathers, or assists' in gathering at any place, other than
the place of business specified in the bye-laws of a recognised asso-
ciation, any person or persons for making bids or offers or for entering
into or making or performing, whether wholly or in part, any forward
contracts, in contravention of any of the provisions of this Act, or
(9) makes, publishes or oirculates any statement or information

which is false and which he elfﬁf;knowa or believes to be fﬂsé_,
affecting or tending to affect the course of business in forward con-
tracts in respect of goods to which the provisions of section 15 have

been made applicable,

shall, on conviction, be punishable with imprisonment which may extend
to two vears, or with fine, or with both.

22. Offences by companies.—(1) Where an offence has been committed
by a company, every person who, at the time the offence was commitfed,
was in charge of. and was responsible to the company for the conduct
of, the business of the company, as well as the company, shall be.deemed
to be guilty of the offence and shall bg liable to be proceeded against and
punished accordingly: '



' . 28

Provided that nothing contained jp this sub-section shall render any
such person liable to any-punishment provided in this Act, if he proves
that the oftence was committed without his knowledge or that he exercised
all due diligence to prevent the commission of such offeuce.

(%) Notwithstanding anything contained in sub-section (1), where an
offence under this Act has been committed by a company and it is proved
that the offence has been committed with the ‘consent or connivance of,
or is, attributeble to any gross negligence on the part of, any director,
manager, secretary or other officer of the company, such director, manager,
secretary or other officer shall also be deemed to be guilty of that offence
and shall be liable to be proceeded against and punished accordingly. .

Ezplanation.—For the purposes of this section,—

. ‘(a) “company’’ means any body corporate and includes a firm br
other asscoiation of individuals; and

(b) *‘director’’, in relation to a firm, means a partner in the firm

23. Oertain ofences to be cognizable.—Notwithstanding anything con-
tained in the Code of Criminal Procedure, 1898 (Aot V of 1898), any offience
punishable under sub-section (I) of section 20 or section 21 shall be
deemed to be a cognizable offence within the meaning of that Code.

24. Jurisdiction to try offences under this Act.—No. court inferior to
that of o presidency magistrate or a magistrate of the first class shall take
cognizance of or try any offence punishable under this Act. . -

CHAPTER VI

MIiSCELLANEOUS
[}

26. Advisory Oommittee.—For the purpose of advising the Central go-
vernment in relation to any matter concerning the operation of this Act,
the Central Government nmy establish an advisory committee consisting
-of such number of persons as may be prescribed.

26. Power to delegate.—The Central Government may, by notification
in the Official Gezelte, direct that any power exercisable by it under this
Aot may, in such circumstances and subject to such conditions, if any, as
may be specitied, be exercised by such officer or authority, including any
State (Hovernment or officers or authorities thereof as may be specified in
the direction.’

27. Power to exempt.—The Central Government may, by notifica-
tion in the official Gagette, exempt, subjoct to such conditions and in
such circumstances and in such areas as may be specified in the notifica-
tion, any contract or class of contracts from the_operation of all or any of
the provisions of this Aoct. :

28. Power to make rules.—(I) The Central, Government may, by
notification in the Official Gazette, make rules for the purpose of carrying
into effect the objects of this Act. '
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8) In papkicular, and without preindice fo the generality of the

faregoing power, suobh rules may provide for—

(a) the terms and conditions of service of _members of the
Commission; ’ '

(h) the manner in which applications for recognition may be
made under sgction 5 and the levy of fees in respect thereof;

(¢) the manner in which any inquiry for the purpose of regog-
nising any agsociation may be made and the form in which recogni-
tion shali -be granted;

(d) the particulars to be contained i in the annunl reports of recog
nised associdtions ; .

(¢) the manner in whu.h the hye;laws to be made, amended or
cevised under this Act shall, before being so " mada, amended or
revised, be published for eritigism;

(f) the constitution of the advisory committee established under
sectign 25, the terms of office of and the manner of filling vacancies
among fnembers of the committee ; the interval within whith meetings
of .the ‘q.dw.so.ry commx.tt e may be hcld and the procedure to be followed
at such meetings; p.m ‘the nlat’curs which may be’ refel,red by the Cen-
tra Govenuqent to the advisory committee for advice;

(g) any other matter which is to be or may be prescribed.
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. At page L, in the heading, for "Minutes Dissent"
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. At page 10, in line 20, for "withoct" read "without"

» At page 13, in line 48, for "In section A7" read

"In section L6"

. Lkt page 14, in line 3, for "namelv" read "namely"
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2
REPORT OF THE SELECT COMMITTEE

The Select Committee to which the Bill further to amend the Adminis-
tration of Evacuee Property Act, 1950 was referred, have considered the
Bill and 1 have now to submit this their Report, with the Bill as amended
by the Committee annexed hereto.

2. Upon the changes proposed which are not formal or consequential,
it may be noted as follows:—

Clause 4 (original).—The Committee has omitted this clause
which purports to transfer the power of appointment of Custodians
from State Governments to the Central Government because the
Committee were given to understand that the State Governments
desire that the existing position should continue.

Clause 4 (original clause 5).—The Committee felt that there
should be some restriction upon the power of the Custodian to take
charge of the management of a company. It has accordingly been
provided that the Custodian shall not exercise such power except with
the previous approval of the Central Government.

Clause 5 (original clause 6).—The Committee has limited the
power of the Custodian to cancel prepartition leases to two specified
cases, namely: (i) where the lease has been sublet; and (ii) where

the lessee has used the property for a purpose other than that for
which it was leased.

Clause 6 (original clause 7).—The Committee was of the opinion
that where tenancy rights vest in the Custodian some provision should
be made for safeguarding the interests of the original lessor.  The
Committee has accordingly provided that in such cases the Custodian
shall not have the power to grant, without the consent in writing of
the original lessor—(a) where the original lease is for a specified period,
any lease for a period extending beyond the date on which the original
lease would have expired; and (b;' where the original lease is from
year to year or month to month or on any other similar tenure, any
lease on a tenure different from that of the original lease.

Clause 7 (original clause 8).—It has been made clear that where
an application under section 16 is rejected there will be nothing to

prevent the applicant from establishing his title to the property in
a civil court.

Clause 8 (original clause 9).—The Committee felt that the words
‘for any default of the evacuee’ were far too sweeping. It was of the
opinion that the exemption from eviction should apply only where
an evacuee has made any default after he became an evacuee or within
a period of one year preceding the date of his becoming an evacuee.
Section 18 of the principal Act as substituted by this clause has been
amended, accordingly.

Clauses 12 and 14 (new).—The amendments are consequential upon
the omission of Chapter IV relating to ‘intending evacuees’

Jlause 13.—The limit of five thousand rupees in respect of
exemption from confirmation of a transfer has been reduced to three
thousand rupees. 1t has also been provided that in the case of transfers
in respect of which the consideration exceeds such limit as may be
prescribed by rules, the previous approval of the Custodian General
shall be necessary. The position with respect to pending proceedings
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for confirmation of transfers has been made oclear. A few drafting
alterations have also been made.
Clause 16.—The amendments proposed to sub-sectoin (8) of section
56 have been omitted in view of the omission of clause 4 of the Bill,

it has also been provided that in future all rules made by the Central
QGovernment shall be laid before Parliament.

Clause 17 (new).—This new clause has been inserted to_clarify the
effect of repeal of Chapter IV relating to ‘intending evacuees’, It has
‘beer. provided that notwithstanding such repeal any property which is
alreudy vested in the Custodian under section 22 and any proceedings
which are pending under that section shall not be affected.

8. The Bill was published in the Gazette of India, Part II, Section 2,
dated the 9th August, 1952.

4. The Select Committee think that the Bill has not been so altered as
to require circulation under Rule 99(4) of the Rules of Procedure and
Conduct of Business in the House of the People and they recommend tha§
it be passed as now amended,

THAKUR DAS BHARGAVA,

Chairman of the Select Committes..
NEw DeLmi; '

The 5th November 1952.
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MiNuTEs DissExT
I

I disagree with the report of the Select Committee on the Administra-
tion of Evacuee Property (Amendment) Bill, 1952. There can be no
two opinions about the policy of providing all possible facilities to all the
loyal citizens of this country in their ordinary transactions. If there are
any genuine cases where this Administration of Hvacuee Property Acs
is causing injustice to the members of a particular community, such
injustice has to be removed, But in our anxiety to do justice to those
few genuine cases we must not do anything whereby the Evacuee
Property pool which has already considerably dwindled, would diminish
still further and at the same time the relaxation in rules should not help
those persons who had always the intention of leaving India and settling
in Pakistan and are just waiting for opportunity to do so. After keeping
the above mentioned principle before our eyes, I feel that the Bill in
the present form will do greater harm than good.

In the first place the sweeping manner in which the sections in the
Principal Act relating to the intending evacuee have been removed, is
bound to re-act very unfavourably against the interests of India. In
fact it was necessary to strengthen the sections regarding the intending
evacuees instead of relaxing them. It is argued that the sub-clauses
giving the definition of the intending evacuee have been incorporated in
the definition of the evacuee itself by the addition of new clause; but I
would like to point out that the date given in the definition was 14th day
of August 1947 and now the Bill, as amended, gives the definition of
evacuee as ‘‘who has, after the 18th day of October 1949, transferred to
Pakistan, without the previous approval of the Custodian, his assets or
any part of his assets situated in any part of the territories to which this
'‘Act extends’’. This means that a person who has transferred his assets
before 18th day of October 1949 would escape the consequences of having
done so. In fact there are many cases where the intending evacuees have
acquired huge properties in Pakistan and transferred considerable portion
of their properties from India to that Dominion and are waiting in India
only to dispose of the remaining property. By this elimination of the
clause relating to the intending evacuee and relaxation regarding the date,
the work of these intending evacuees has become much easier. I would
suggest that in addition to retaining the old date of 14th, day of August
1947, we have to add a clause whereby persons whose families including
the wifé and children are continuously staying in Pakistan should come
under the category of the intending evacuee. The proposal to drop the
clause which includes ‘‘any personn against whom an intention to settle
in Pakistan is established from his conduct or from documentary evidence’~
is also giving latitude to those persons who want to leave India and go
over to Pakistan. In no case persons against whom there is documen-
tary evidence or against whom it can be established from their conduc
that they are intending to go to Pakistan, should be exempted from the
operation of the Administration of Evacuee Property Act.

(2) I also oppose the clause 6 of the Bill as amended by the Select
Committee, The restoration of evacuee property ought to be entrusted
to some judicial authority and not even to the Custodian or Custodian-
General. The Custodian even, though quasi-judicial authorities, are
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wmetual administvators of the evacuee property and hence would not be
-able to apply judieial mind to'the question and hence I propose ‘that this
matter be referred to some judicial officer of the grade of the District
Judge. In no cage it should be left to the discretion of the Government.
Previously this authority was vested in the Custodian-General who was
a quasi-judicial Officer and now it has been left entirely to the discretion
-of the Government.

(8) I also oppose Clause 13 of the Bill as amended by the Select Com-
amittee which deals with the validity of transfers respecting property subse-
quently declared to be evacuee property; though reducing the limit of pro-
perty transferred to Pakistan from Rs. 5,000 to Rs. 3,000 is some satisfao-
tion. On the whole the Section 40 as amended will do greater harm to the
citizens of India than to those who want to leave this country. The
Custodian while giving sanction to any transfer should have the power to
refuse sanction to any transaction if there is an evidence that the person
who is transferring his property is intending to opt to Pakistan provided
that the intention to opt to Pakistan is established from the conduct of
such person or from some documentary evidence.

It is really unfortunate that the majority in the Select Committee
though agreed in principal to the point of view presented by the minority,
<could not see its way to support the amendments proposed by members
belonging to minority groups. It is further to be noted that considerations
of prestige particularly on the issue of vesting power into the Judicial
Officer of exempting any properties from the operation of evacuee property
came jn the way of fair discussion on these clauses and hence the report
on the Admininstration of the Evacuee Property (Amendment) Bill canno$
be said to be the outcome of free discussion on the merits of the case,
and bence I disagree with the report.

A promise was given on the floor of the House by the Hon'ble Minister
that the Refugee Associations would be consulted and opportunities would
be given to them to express their views on this important Bill, But i¥
is unfortunate that the All India Refugee Association which wanted to
place its views before the Committee was not given an opportunity to do
80 on the grounds that it was too late to do so. In fact such a measure
should not be passed in a hurry and opportunity ought to have been
given to Refugee Organisations to express their views.

, V. G. DESHPANDE.
New DELHI;
The 5th November, 1952.

II «

The provisions relating to the intending evacuees #re sought to be
softened as some of our politicians think they are too ghd., But in view
of the present position it appears we sre not justified in totally removing
the provisions relating to intending evacuees. The Pakistan Government
has not changed its attitude in any manncr whatsoever and the proposed
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limited company or trust of which any person is a partner,
member or beneficiary, as thc case may be, shall be deemed to
be an acquisition by that person of such right, interest or benefit
within the meaning of that sub-clause.’’;

(b) clause (e) shall be cmitted;

(c) in clause (f), for the words beginning with ‘ ‘‘evacuee pro-
perty’’ means’ and ending with the words ‘‘to the extent of such
right or interest,’’ the following shall be substituted, namely :—

‘ ““evacuee property’’ means any property of an evacuee (whether
held by him as owner or as a trustee or as a beneficiary or as a
tenant or in any other capacity), and includes any property which
has been obtained by any person from an evacuee after the
14th day of August, 1947, by any mode of transfer which is no$
effective by reason of the provisions contained in section 40.’

8. Omission of section 8, Act XXXI of 1950.—Section 8 of the prin-

cipal Act shall be omitted.

L . * * L L
4. Amendment of section 10, Act XXXI of 1960.—In sub-scction (9)

of section 10 of the principal Act, after clause (I), the following clause
shall be inserted, namely :—

‘‘(l) in any case where the evacuee propsrty which has vested
in the Custodian consists of fifty-one per cent. or more of the shares
in a company, the Custodian may take charge of the management
of the whole affairs of the company and exercise, in addition to any
of the powers vested in him under this Act, all or any of the powers
of the directors of the company, notwithstanding that the registered
office of such company is situate in any part of the territories to which
this Act extends, and notwithstanding anything to the contrary
contained in this Act or the Indian Companies Act, 1918 (VII of 1918)
or in the articles of association of the company:

Provided that the Custodian shalt not take charge of such manage-

ment of the Company except with the previous approval of the Central
Government. "’

5. Amendment of section 12, Act XXXT of 1950.—In sub-section (I)

of section 12 of the principal Act,—

(a) for the words ‘‘where such allotment, lease or agreement has
been granted or entered into after the 14th day of August, 1947’ the
following shall be substituted, namely:—

“‘whether such allotment, leage or agreement was granted or
entered into before or after the commencement of thig Act,”’

(b) the following proviso shal] be added, namely:—
‘‘Provided that in the case of any lease granted before the
14th day of August, 1947, the Custodian shall not exercise any

of the powers conferred upon him under this gub-section unless he
is satisfied that the lessee—

(a) has sublet, assigned or otherwise parted with the
possession of the whole or any part of the property leased
to him; or ‘

(b) has used or is using such property for a purpose othee
than that for which it was leased to him."’
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6. Insertion of new section 12A in Act XXXI of 1950.—Aftcr section
12 of the principal Act, the following section shall be inserted, namely:—

**12A. Bpecidl provisions with respect to transfer of tenancy
rights of evacuees.—(1) Notwithstanding anything to the contrary
contained in this Act or in any other law for the time being in force,
where tenancy rights have vested in the Custodian as evacuee property
and the Custodian has granted a lease in respect of such property,
the Custodian may, in any case where the lessor under whom the
property was held immediately before it vested in the Custodian is
not an evacuee, declare, by general or special order, that with effect
from such date as may be specified in the order he shall stand absolved
of all responsibilities with respect to the property or the lease granted
by him.

(2) On the making of any such declaration as is referred to in
sub-section (1),—

(2) the lease granted by the Custodian shall be deemed %o
have effect as if granted by the lessor under whom the property
was held immediately before the Custodian assumed possession
or control thereof and shall continue to have such effect until it
is determined by lapse of time or by operation of law;

(b) all sums realised by the Custodian in respect of the
said lease before the date of the declaration referred to in sub-
section (1) shall, subject to the deduction of fees, if any,
payable to the Custodian, become payable to the lessor against
whom the lease has now effect.

(3) Nothing contained in this section shall—

(a) be deemed to empower the Custodian to grant, without
the consent in writing of the original lessor or his successor in
| interest—

(1) where the original lease is for a specified period, any
leagse for a period extending beyond the date on which the
original lease would have expired; or

(it) where the original lease is from year to year or month
{ to month or on any other similar tenure, any lease on a
tenure different from that of the original lesse;

(b) render the Custodian liable to any person for any sum

in excess of the sum payable to the lessor under clause (b) of
sub-section (2), or

(c) prejudice any rights of the lessor or the lessee, to which
he may be entitled under any other law for the time being in
force, consistently with the terms and conditions, if any, of
the lease granted by the Custodian.”

Y

7. Amendment of section 16, Act XXXI of 1950.—In section 16 of the

principal Act, for sub-sections (1) and (2), the following sub-sections
shall be substituted, namely:—

*16. Restoration of evacuee property.—(I1) Subject to such rules
a8 may be made in this behalf, the Central Government or any person
authorised by it in this behalf may, on application made to it or him
by an evacuee or by any person claiming to be the heir of an evacuee,
and, on being satisfied that it is . just or proper s to do, grant
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Jo the applicant a certificate stating that any evacuee property,
which has vested in the Custodian and to which the applicant wouldk
mo been entitled if this Act were not in force, shall be restored to

(2) I the evacuee or, as the case may be, the heir to whom &
certificate has been granted under sub-section (I) applies to the
Custodian in writing for the restoration of the evacuee property
which has vested in the Custodian and in respect of which the eerti-
ficate has been granted, the Custodian shall, on the production by
the applicant of the certificate and subject to the other provisions-
contained in this section and in any rules that may be made in this
behalf, restore the evacuee property to the applicant,

(24) On receipt of an application under sub-section (2), the Cus-
todian shall cause public notice thereof to be given in the prescribed:
manner and after holding a summary inquiry into the claim in such:
manner as may be prescribed shall—

(a) if he is satisfied with respect to the title of the applicant
to the property, make a formal order restoring the property to
the applicant; or

(b) if he is not so satisfied, reject the application, withoct.
prejudice to the right of the applicant to establish his title to the-
property in a civil court; or

(c) if he entertains any doubt with respect to the title of
the applicant to the property, refer him to a civil court for the
determination of hig title thereto:

Provided that no ordér for -the restoration of any evacuee
property shall be made under this section unless provision has
been made in the prescribed manner for the recovery of any
emount due to the Custodian in respect of the property or the
management thereof.’’ :

8. Substitution of new gection for section 18, Act XXXI of 1950.—
For section 18 of the principal Act, the following section shall be
substituted and shall be deemed always to have been substituted,
namely : — ' ‘

*‘18. Occupancy or temancy rights not to be extinguished —
Where the rights of an evacuee in any land or in any house or other
building consist or consisted of occupancy or tenancy rights, nothing
contained in any law for the time being in force or in any contract
or in any instrument having the force of law or in any decree or
order of any court, shall extinguish or be deemed to have extinguished
any such rights either on the tenant becoming an evacuee within the
meaning of this Act or at any time thereafter so as to prevent such
rights from vesting.in the Custodian. under the .provisions of this
Act or to prevent the Custodian from exercising all or any of the
powers conferred on him by this Act in respect of any such- rights,
and, notwithstanding anything contained in any such law, contract,
instrument, decree or order, neither the evacuee nor the Custodian,
whether as an occupancy tenant or as a tenant for a certain time,
monthly or otherwise, of any land, or house or other building shall
be liable to be. ejected or be déemed to have become so liable on any
ground whatsoever for any defsult of—* » .
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(a) the evacuee committed after he became an evacuee or
within a period of one year immediately preceding the date of his.
becoming an evacuee; or

(b) the Custodian,’’

9. Omission of Chapter IV, Act XXXI of 1050.—Chapter IV of the
principal Act sHall be omitted.

10. Amendment of seotion 24, Act XXXI of 1950.—In section 24 of
the principal Act, in sub-section (1),—

(a) the word and figures ‘‘section 19'’ shall be omitted ;

(b) in the proviso, for the words, brackets, letters and figures ‘‘sub-
clause (iit) of clause (d) of section 2, or that the property is not
evacuee property within the meaning of sub-clause (2) of clause
() of section 2,”’ the words, brackets, %etters and figure, ‘‘sub-clause
(:13) or sub-clause (iv) or sub-clause (v) of clause (d) of section 2,”’
shall be substituted.

11. Amendment of section 25, Act XXXI of 1950.— In section 25 of
the principal Act, for sub-section (I), the following sub-section shall be
substituted, namely:—

*‘(1) Any person aggrieved by an order under section 7 decla.nng
his property to be evacuee property on the ground that he jis an
evacuce within the meaning of sub-clause (i) or sub-clause (iv) or sub-
clause (v) of clause (d) of section 2 may prefer an appeal, in such
manner and within such time as may be prescribed, to the distriot
judge nominated in this behalf by the State Government.’:

12. Amendment of section 26, Act XXXI of 1950.—Sub-section (3) of
section 26 of the principal Act shall be omitted.

18. Substitution of new section for sections 40 and 41, Act XXXI of
1950.—For sections 40 and 41 of the principal Aet, the. following sections
shell be substituted, namely: —

*“40. Validity of transfers: respecting property subsequently
declared to be evacuee property.—(I1) No transfer made after the
14th day of August, 1947, by or on behalf of any person in any
manner whatsoever of any property belonging to him shall be
effective so as to confer any rights or remedies in respect of the
transfer on the parties thereto or any person claiming under them
or either of them, if, at any time after the transfer, the transferor
becomes an evacuee within the meaning of section 2 or the. property
of the transferor is declared or notified to be evacuee property within
the meaning of this Act, unless the transfer is confirmed by the
Custodian in accordance with the provisions of this Act.

(2) Nothing contained in sub-section (I) shall apply to the transfer

for valuable consideration of any such property as is referred to therein
in any of the following cases, namely :—

R .

(a) where the transfer has been made with the previous
approval of the Custodian before the commencement of the

Administration of Evacuee Property (Amendment) Act, 1952;
] (b) where the transferor has not left or does not leave India

. for Pakistan within a period of two years from the date of the
@ transfer:

10+

15.

20~
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Provided ‘that in the case of a transfer made before the com-
mencement ‘of the Administration of Evacuee Property (Amend-
ment) Act, 1952, the transferor had not left India for Pakistan
before such commencement, notwithstanding that a period of two
years had already elapsed before such commencement;

(c) where the transfer is made after the commmencement of
the Administration of Evacuee Property (Amendment) Act, 1952,
and—

({) the value of the property transferred is less than three
thousand rupees:

Provided that the transferor does not transfer any other
property belonging to him within a period of one year from
the date of the transfer; or

(#1) the value of the property exceeds three thousand
rupees but the transfer is made with the previous approval of
the Custodian or in the prescribed cases with the previous
approval of the Custodian General.

(3) An application under sub-section (I) for the confirmation
of any transfer may be made by the transferor or the transferee or
gny person claiming under, or lawfully authorised by, eithar of
them to the Custodian within two months from the date of the
transfer or within two months from the date of the declaration or
notification referred to in sub-section (1) whichever is later, and the
provisions of section 5 of the Indian Limitation Act, 1808 (IX of 1908)
shall apply to any such application,

(4) Where an application under 'sub-seetion (1) has been made
to the Custodian for confirmation, he shall hold an inquiry in respec$
thereof in the prescribed manner and may reject the application if
he is of opinion that— ‘

(a) the transaction has not been entered into in good faith
or for valuable consideration; or
(b) the transaction is prohibited under any law for the time
being in force; or
(c) the transaction ought not to be confirmed for any other
reason.

(5) Where, in respect of any transfer made before the commence-
ment of the Administration of Evacuee Property (Amendment) Act,
1952, the Custodian has rejected any application for confirmation
thereof solely on the ground—

(a) that although the transaction was entered into in good
faith, the consideration paid was not adequate, or

(b) that the application was barred by Jimitation,
then, notwithstanding anything to the contrary contained in any
law or contract or decree or order of a civil court or other authority,
but subject to any rules that may be rpade by the Central Govermnent
in this behalf, the Custodian may exercise any of the following powers
in respect of the transfer, namely:—

(1) confirm the transfer if the consideration paid for the
transfer is adequate;



the principal Act, clause (b) shall be omitted.
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8‘:’) confirm the transfer, if the transferee agrees to pay to
the Custodian the difference in value between the value of the
property as assessed by the Custodian and the amount actually

paid by the transferee to the transferor;

(iti) if the transferee agrees, take possession of such part of the
property as, after dividing it by metes and bounds, is equivalect
in value to the difference between the value of the property as
asgessed by the Custodian and the amount actually paid by the

transferee to the transferor;

(iv) if the transferee agrees, take possession of the entire
rroperty by paying off to the transferee the amount which the
Custodian finds as having been actually paid by the transferee
to the transferor ag consideration for the transfer; or

(v) if the transferee does not "agree to any of the courses
referred to in clauses (i) to (iv) inclusive, auction the property
and if the sale proceeds exceed the amount actually paid by the
transferee, pay to the transferee the amount paid by him and take
over the balance and if the sale proceeds are equivalent to, or
fall short of, the amount actually paid by the transferee, pay
the entire sale proceeds to the transferee.

Provided that where any application for confirmation of a
transfer is rejected on the ground specified in clause (b) of this
sub-section the powers conferred on the Custodian by this section
shall not be exercised unless the Custodian finds that the tran-
saction has been entered into in good faith.* * *

(6) If the application is not rejected under sub-section (4), the
Custodian may confirm the transfer either unconditionally or on such
terms and conditions as he may think fit to impose.

(7) The Custodian may, in respect of any application for
confirmation of a transfer pending before him on the commencement
of the Administration of Evacuee Property (Amendment) Act, 1952
which is liable to be rejected on either of the grounds specified in
clauses (a) and (b) of sub-section (5), exercise any of the powers con-
ferred on him under that sub-section.

(8) For the removal of doubts, it is hereby declared that every
property transferred in contravention of the provisions of this section
which does not confer any rights or remedies in relation to the transfer
on the parties thereto shall be deemed to be property declared to be
evacuee property within the meaning of sub-section (I) of section 7
and to have'vested in the Custodian in accordance with the provisions

of section 8.

41. Transactions relating to evacuee propérty woid in certain
circumstances.—Subject to the other provisions contained in this Act,
every transaction entered into by any person in respect of property
declared or deemed to be declared to be evacuee property within the
meaning of this Act, shall be void unless entered into by or with the
previous approval of the Custodian.’’

14. Amendment of section 46, Act XXXT of 1950.—In section 47 of
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15. Substitution of new section for section 52, Act XXXI of 1950.—

For seotion 62 of the principal Act, the following section shall be substi-
tuted, namelv:—

*62. Power to exempt.—The Central Government may, by
notification in the Official Gazette, declare that all or any of the
provisions of this Act or of the rules made thereunder shall not apply,
or shall be deemed never to have applied, or shall cease to apply, or
shall apply only with such modifications or subject to such conditions,
restrictions or limitations as may be specified in the notification, $o
or in relation to any class of persons or class of property.’’

16. Amendment of section 56, Act XXXI of 1950.—In section 56 of
the principal Act,—
(1) in sub-section (2),—
(a) after clause (b), the following clause shall be inserted
namely : —

‘‘(bb) the transfer by the Custodian of any case pend-
ing before any officer subordinate to him or the withdrawal
to himself for disposal of any case so pending or the exercise
of any similar powers by the Custodian General in respect of
cases pending before any officer subordinate to him;’’;

(b) for clause (g), the following clause shall be substituted,
namely : —
“(q? the manner in which applications for the previous
approval of the Custodian may be made under section 40
and the matters which he shall take into account in grant-
ing such approval, and the nature of cases and the circumss
tances in which the Custodian may confirm or refuse to confirm
a transfer under thet section: '’;
+ * * * L] [ ] ]
(2) after sub-section (3), the following sub-section s<hall be
. ingerted, namely:— -

‘‘(4) All rules made under sub-sections (1) and (2) after the
commencement of the Administration of Evacuee Property (Am-
endment) Act, 1952 shall be laid for not less than fourteen days

s before Parliament as soon as possible after they are made.’’

17. Eftect of repeal of Chapter IV, Act XXXI ot 1950.—(1) The repeal
of Chuapter IV of the principal Act shall not affect—

(a) any property which has vested in the Custodian under section
22 of the principal Act before the commencement of this Act, or

(b) any proceeding pending under that section on such com-
mencement, :
and any such property shall continue to so vest and any such proceeding
may be continued as if this Act had not been passed.

(2) Save as aforesaid, on the repeal of Chapter IV of the principal Ac¥,
every order passed under section 19 of the principal Act declaring any
person to be an intending evacuee and every attachment of property effected
under that section shall cease to have effect and every proceeding pending
under that section shall abate.

(3) Bave to the extent to which it is otherwise provided in this section,
the mention of partieular matters in this section shall be without prejudice
to the general application of section 6 of the General Clauses Act, 1897
J (X of 1807), with respect to the effect of repeals.
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REPORT OF THE SELECT COMMITTEE

The Select Committee to which the Bill to regulate the profession of
notaries was referred, have considered the Bill and I now submit this their
report, with the Bill as amended by the Committee annexed thereto.

Olause 2.—In order to make the definition of ‘‘instrument’’ in clause 2(b)
more comprehensive, the committee think that it will be better to insert
the words ‘‘modified’’ and ‘‘suspended’’ therein and have amended clause
2(b) accordingly.

In the definition of ‘‘legdl practitioner’’ in clause 2(c), the committee
think that agents of the Supreme Court should be specifically included and
have also slightly redrafted the clause to make the intention clear.

The committee are of opinion that notaries public who were appointed
either under the Negotiable Instruments Act, 1881, or by the Master of
1'aculties in England should be allowed to practise for at least two years
instead of one year without being appointed as notaries under this Act.
The proviso to clause 2(d) has been modified accordingly.

Olauge 8.—The committee are of opinion that it ig not desirable to dis-
criminate among notaries and to appoint some notaries to perform only a .
limited class of functions and not all the functions mentioned in clause 8.
The words ‘‘on such conditions, if any, as it thinks fit"’, have been omitte
accordingly, :

'The committee further hold that the qualifications which a notary should
possess should be prescribed by rules. The clause has been amended ac-

cordingly.
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i i i for a
—The committee consider that it shall not be necessary 1o
perg:uva: has been appointed a notary under this Act to file an applica-
tion to have his name entered in the register. The clause has been am-
ended accordingly.

The committee recommend that persons who were appointed as notaries
public on payment of fees should not be made liable to pay the prescribed
fees under this clause and exemption should be granted to them under
clause 15(2)(c).

Olause 8.—The committee consider that it should be specifically stated
that notaries may demand better security and clause 8(1)(b) has been
amended accordingly.

As notaries cannot be appointed under clause 3 to perform only a limited
class of functions, the proviso to clause 8(1) is unnecessary and has been

omitted.

Clause 9.—The proviso to clause 9(1) has been re-drafted to make the
intention clear.

The amendment made to clause 9(2) is only a consequential one.

New clause 18, —The committee consider that protection should be given
to notaries in respect of cognizance of offences. They think that such pro-
tection should be given only to notaries who commit an offence acting or
purporting to act in the discharge of their functions under this Act. This
clause has been inserted to achieve this object.

Olause 15 (original clause 14).—The committee consider that the quali-
fications which a person should possess for being appointed as a notary
should be prescribed by rules and have amended clause 15(2)(8) accordingly.

Clause 15(2)(c) has been amended to make the intention clear that ex-
emption from payment of fees may be either partial or full.

Olause 16 (original clause 15).—The definition of ‘‘notary” in the
Negotiable Instruments Act has become superfluous as the power to appeint
notaries under that Act has been taken away. The definition of ‘‘notary’’
in section 8 of that Act has, therefore, been omitted and this clauge has
been amended accordingly.

2. The Bill was published in Part II—Section 2 of the Gazette of India,
dated the 24th May, 1952.

8. The committee think that the Bill has not been so altered as to
require circulation under Rule 94(4) of the Rules of Procedure and Conduct
of Business in the House of the People and they recommend that it be
passed as now amended. o

NEw DELHI; H. V. PATASKAR.
18th July, 1952. Chairman of the Select Committes.



Bill No. 33A of 1952.

THE NOTARIES BILL, 1952.
(As AMENDED BY THE SELECT COMMITTEE)

(Words sidelined or underlined indicate the amendments suggested by the
Committee,; asterisks indicate omissions)

A
BILL
to regulate the profession of notaries,

Be it enacted by Parliament as follows: —
1. Short title, extent and commencement. (1) This Act may be called
the Notaries Act, 1952. :
(2) It extends to the whole of India except the State of Jammu~and
Kashmir.
(&) It shall come into force on such date as the Central Government
way, by notification in the Official Gazette, appoint.
2. Definitions.—In this Act, unless the context otherwise requires,—
(a) “‘India’’ means the territories to which this, Act extends;
(b) *‘instrument’’ includes every document by which any right or
liability is, or purports to be, created, transferred, modified, limited,
extended, suspended, extinguished or recorded; -

(c) '‘legal practitioner’’ means any advocate or agent of the
Supreme Court or any advocate, vakil or attorney of * * * any High
(‘ourt or any pleader authorised under any law for the time buing in
force to practise in any court of law;

(d) “‘notary’’ means a person appointed as such under this Aect:

Provided that for a period of two years from the éommeneement of

this Act it shall include also a person who, before such commencement.
was appointed a notary public either under the Negotiable Instruments
Act, 1881 (XXVI of 1881), or by the Master of Faculties in England,
and is, immediately before such commencement, in practice in any

part of India;
(e) ‘‘prescribed’’ means prescribed by rules made under this Act;

(f) ‘‘Register’’ means a Register of Notaries maintained by the
Government under section 4;

(g) ‘'State Government’’, in relation to a Part C State, means the
Lieutenant Governor, or, as the case may be, the Chief Com-
missioner.

8. Power to appoint notarles.—The Central Government, for the whole
or any part of India, and any State Government, for the whole or any
part of the Btate, may * * * appoint as notaries any legal practition-
ers or other persons who possess such qualifications as may be prescribed.
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. isters.—(1) The Central Government and' every State Govern-
'i'riér?f‘s‘ 'a%'m{ﬁ*b;gn, in such form as may beApx.'escrlbed, & Register of the
notaries appointed by that Government and entitled . to practise as such
under this Act, o .
5 (2) Every such Register shall include the following particulars about
. the .notary whose name is entered therein, namely:— ‘ '
(¢) his full name, date of birth, residential and professional
addrese;
(b) the date on which his name is entered in the Register;
10 (¢) his qualifications; and
(d) any other particulars which may be prescribed.
8. Entry of names in the Régister and issue or renewal of certificates of
practice.—(/) Every notary who intends to practise as such Ashall,. on
* * * ‘payment to the Government appointing him of the prescribed
15 lfec, if any, bev entitledf N . o
" (a) to have his name entered in the Register maintained by that
Government under section 4, and
T "(b)" to a certificate authorising him to practise for a périod ol three
years from the date on which the certificate is issued to him.

20 () Every such notary who wishes to continue to.practise after the
expiry of the period for which his certificate of practice has been issued
under this section ghall, on application made to the Government appointing
‘him. and -payment of the prescribed fee, if any, be entitled to have his

_eprtificate of practice renewed for three years at a time. _
25 6. Annuai publication of lists of notaries,—The Central Government
ond every State Government shall, during the month of January each year,
- publish in the Official Gazette a list of notaries appointed by that Govern-
‘ment and in practice at the beginning of that year together with such details
pertaining to thern as may be prescribed. ‘

30 7. Seal of notaries.—Every notary. shall have and use, as occasion may
arise, a seal of such form and design as may be prescribed.

‘8. Functiens' of notarles.—(1) A' notary may do all or any of the
following acts by virtue of his office, namely:—
o, -, (@) verify. suthenticate, certify or attest the execution of any

85, ingtrument’
ity (h) present: amy. promissory -note, hundi or bill -of exchange for
'+ @cceptance or puyment,or demsnd better security;

(c) note or protest the dishonour by non-acceptance or non-
.- Ppayment of any. promissory note, hundi or bill of exchange or protest for
40 better security or prepare acts of honour under the Negotiable Instru-
-~ 1" 1hents Act, 1881 (XX VI of 1881), or serve notice of such Tiote or protest ;
. (4) note and draw up ship’s protest, boat’s protest or ‘protest relat-

ing to demurrage.and other. commercial matters:

"+ .(8) administer oath to, or take affidavit from, any person;
15 (f) prepare bottomry and respondentia bonds, charter parties and
. other mercantile docyments ;. :
. (g)-prepare, attest or authenticate sny instrument intended to

.+ tske. effect in any. country or ‘place outside India in'such form and

!. " language as may eonform to the law of th
50 intended to operate; m of the place where such deed is
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(h) translate. and verify the translation of, ~any document from cne
lunguage ihto another;
(%) any. other act which may be prescnbed
- R » [ . *
(") No act specified in sub-section (7) ‘shall be deemed to be a notarial
act oxcept when it is done by a notary under his sxgnature and official seal.

. 9. Bar of practhe wlthout certificate. —(1) Sub]ect to the provisions cf
this section, mo person shull practise as a notary or do any notarial act
under the official seal of a notary unless he holds a certificate of practice
in forco issued 66 him under section 5:

Provided that nothxpg in this sub-section shall apply to the presenta-
tion of any promissory note, hundi or bill of exchange for acceptance or
payment by the olerk of a notary. scting. on behalf of such notary.
~ (2) Nothing contained in sub-section (I) shall, until the expiry of two
years from the commencement of this Act, apply to any such person as i
referred  to m the. prov;so to clause () of section 2.

10. Removal of names from Beglster.——The Government - appointing
~any notary may, by order, remove from the Register mamta.med by it under
santion 4 the name of the notary if he—

(a) makes a request to that effect; or
~(b) hae not paid uny prescribed fee required to be paid by hxm or
(¢) is an undischarged insolvent; or

(4) has been found, upon inguiry in the presonbed manner, to be
guilty of such prafesmonnl or other misconduct; a8, in the opinion of the
Government, renders him unfit to practise as a notary.

1%, Oonstruction of references to motaries public in other laws.—Any
reference tr. & notary public in any cther law ghall be construed as a sefer-
ence to u notary entitled to practise under this Act.

who— -
{a) falsely represents that he is a not&ry without bemg a,ppomted

‘a8 such, or .
(b) practises as a notary: or :does any notarull qct in cOntmvention
of section 9,

shall be punishable with imprisonment for a term which may extend to
three montbs, or with fine, or with both.

18. Oognizance of offence.—(I) No court shall take cognizance of any

oftence committed by a notary in the exercise or purported exercise of his
functions under this Act save upon complaint in writing made by s&n

12. Penulty {or !amely répresanting ‘to be a notary, etc.—Any person -

5

10

20

25

officer authorised by the Central Government or a State Government by| 49

general or special order in this behalf,

(2) No magistrate other than a presidency magistrate or a magistrate of
the first class shall try an offence punishable under this Act.

13. Reciprocal arrangements for recognition of notarial acts done by

foreign notaries.—If the Central Government is satisfied that by the law or
practice of any country or place outside India, the notarial acts done by

45
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notaries within Iudia are recognised for all or any limited purposes in that
country or place, the Central Government may, by ndtification in the
Official (tazette, declare that the notarial acts lawfully done by notaries
within such country or place shall be recognised within India for all pur-
poses or, as the case may be, for such limited purposes as may be specified

in the notitication.

15. Power to make rules.—(I) The Central Government may, by notifi-
cation ir. the Oificial Gazette, make rules to carry out the purposes of this
Act. '

(2) In particular, and without prejudice to the generality of the fcrego-
ing power, such rules inay provide for all or any of the following matters,
namely.—

(a) the qualifications of a notary, the form and manner in which
applications for appointment as a notary may be made and the disposal
of such applications;

(b) the oertificates, testimonials or proofs as to character, integrity,
ability and competence which any person applying for appointment as
a notary taay be required to furnish;

(¢) the fees payable for appointment as & notary and for the issue
snd renewal of u certificate of practice, and exemption. whether wholly

or in part, from such fees in specified classes of cases;

(d) the fees payable to a notary for doing any notarial act; .

(¢) the form of Registers and the particulars to be entered therein;

(f) the form and design of thc seal of a notary; .

(¢9) the manner in which inquiries into allegations of professional
or other misconduct of notaries may be made;

(k) the acts which a notary may do in addition to those specified
in section 8 and the manner in which a notary may perform his
functions; !

(1) any other matter which has to be, or may be, prescribed.

16. Amendment of Act XXVI of 1881.—In the Negotiable Instruments
Act, 1881,— | '
(1) in section 8, the definition of *‘notary public’* shall be omitted ;
(i) Chapter XVII shall be omitted.
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