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Report of the Joint Committee

I, the Chairman of the Joint Committee to which the Bill *to
consolidate and amend the law relating to companies and certain
other associations was referred, having been authorised to submit the
report on their behalf, present this their report, with the Bill as
amended by the Committee annexed thereto.

2. Ti.e Bill was introduced in+ the Lok Sabha on the 2nd
Semtember, 1953. The motion for reference of the Bill to a Joint
Committee of the Houses was moved by the Minister of Finance,
Shrx C. D. Deshmukh, on the 28th April, 1954, was discussed on the
29th and 30th April, and the 1st and 3rd May, 1954 and was adopted
on the 3rd May, 1954 (Appendix I). »

3. The Rajya Sabha discussed the motion on the 12th and 13th
May, 1954, and concurred in it on the 13th May, 1954 (Appendix II).

4. The Committee held 61 sittings in all.

5. The Committee appointed two sub-Committees. The first sub-
Committee was appointed on the 13th November, 1954 to examine the
drafting of original clauses 209—306 (clauses 223 to 322
of the Bill as now amended) of the Bill and to suggest necessary
amendments therein. The Report of the Sub-Committee was present-
ed to the Committee on the 27th November, 1954 (Appendix III).

The second sub-Committee was appointed on the 7th February,
1955, to examine the Schedules to the Bill and its Report was pre-
sented to the Committee on the 12th February, 1955 (Appendix IV).

6. The Report of the Joint Committee was to be presented by the
last day of the'first week of the Seventh ‘Session of the House. The
Committee were granted extension of time twice, for the first time on
the 24th August, 1954; and again on the 18th November, 1954, upto
the first day of the last week of the Ninth Session.

7. The Committee heard the evidence tendered before them by the
associations, and at the dates, specified in Appendix V. The evidence
in extenso will be laid on the Table of the House.

8. The principal changes proposed by the Committee in the Bill
and the reasons therefor are set out in the following paragraphs.

9. Clause 1:

Sub-clause (2).—The commencement clause of the Bill, as intro-
duced by Government, provided for the Bill coming into force on the
1st day of April, 1954. That date has, necessarily to be altered now.
As it will take time to make rules under the Act and as companies
have to order their affairs, wherever possible, in such a manner as
to make it easier for them to comply with the provisions of the Bill

* Published in Part II — Section 2 of the Gasstte of India Extraordinary, dated the
2nd September, 1953.
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when they actually come into operation, the Committee have provid-
ed for the Bill coming into force on such day as the Central Govern-
ment by notification in the Official Gazette appoint.

Sub-clause (3).—The Committee considered the question of making
the Act applicable, so far as it may be possible to do so under the
Constitution, to companies in the State of Jammu and Kashmir.
Parliament has legislative competence, so far as that State is con-
cerned, only in regard to banking and insurance companies and
financial corporations. Financial corporations in India are very few
and may be left out of consideration in this connection. So far as
banking and insurance companies are concerned, these are governed
not only by the Companies Act but also by the Insurance Act, bf
1938 (Act I{’ of 1938) and by the Banking Companies Act, 1948 (Hct
X of 1949). It is undesirable to extend the Companies Act alt;i\; to
banking or insurance companies in the State of Jammu and Kas®nir,
without at the same time making the Insurance Act or the Banking
Companies Act also, applicable to the companies in question. The
Committee understand that the Government have under prepara-
tion a Bill providing comprehensively for the extension of all Acts
of Parliament, so far as is permissible under the Constitution of
India, to the State of Jammu and Kashmir. In these circumst-
ances, the Committee consider that no change need be made in this
clause, in regard to this matter.

10. Clause 2: Sub-clause (3).—The scope of the defintion has been
widened. In particular it has been made applicable to relatives of
the person concerned or where the person concerned is a firm, to
the relatives of members of the firm. An explanation has been
added to make it clear that if A is an associate of B, B is also to
be regarded as an associate of A.

New sub-clause (4).—In clauses 378 to 383 newly added by the
Committee for the reasons explained in paragraph 141 of this
report, the appointment, remuneration and conditions of service
of “Secretaries and Treasurers” have been provided for; and all
provisions which apply to the managing agents and those associated
with them must be made ?plicab'le mutatis mutandis to the
Secretaries and Treasurers and those associated with them also. A
separate definition of “associate” in relation to Secretaries and
Treasurers, closely modelled on that of the definition of associate
of managing agent has therefore been added in sub-clause (4).

Sub-clause (17).—The Committee have added a proviso to make
it clear that in relation to an insurance company, “financial year”
means the “calendar year”.

The Committee have revised some of the other definitions,
particularly those of “branch office”, “manager”, ‘“managing agent”,
“officer” and “prospectus”; and inserted new definitions of “alter”
and “alteration”, “Board of directors” or “Board”, “Government
company”, “limited comPany", “member”, “modify” and “modifica-
tion”, “Public holiday”, ‘recogrdsed stock exchange”, “secretary”,
“secretaries and treasurers” and ‘“variation”.

The new definition of “secretaries and treasurers” is on the same
lines as that of “manager”. The difference consists in this, namely,
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that while only an individual can be a manager, only a firm or body
corporate can be secretaries and treasurers.

11. Clause 6 (New clause).—As the expression “relative” occurs
not only in Schedule VII but also in the definition of “associate”,
the definition of “relative” in Schedule VII has been included in
the body of the Bill, and omitted from the Schedule.

12. Clause 8 (New clause).—This clause empowers the
Central Government to declare an establishment carrying on
either the same or substantially the same activity as that carried
on by the head office or any production or manufacture, not to be

a “branch office”.

‘W3, Clause 13 (Original clause 11).—The Committee are of the
vify that the name of a company should indicate whether it is a
private or a public company. It has been accordingly provided
that the name of every private company should end with the words
“Private Limited”.

14. Clause 14 (New clause).—The best place for a provision
that the model forms of memoranda of association set out in
Schedule I should be adopted by companies as far as possible is in
this part of the Bill which deals with the memorandum of associa-
tion, and not in original clause 595.

15. Clause 17 (Original clause 14).—The Committee consider it
necessary to empower the Registrar to appear before the Court in
case he desires to point out any irregularity in an alteration to its
memorandum proposed by a company. Sub-clause (4) makes the
necessary enabling provision in this behalf.

16. Clause 22 (Original clause 19).—There are some cases now,
especially in Part B States, in which two or more companies have
the same name. Government have therefore been given power to
direct an alteration of the names of such companies, within twelve
months from the coming into operation of this Bill.

17. Clause 24 (Original clause 21).—It was pointed out that if
the companies referred to in this clause were exempted from the
requirement of submitting lists of their members to the Registrar,
no one could find out who were, in fact, members of that company
and that this might lead to undesirable and harmful results. The
power to grant this exemption has therefore been vested in the
Government so that they might use their discretion in restricting
the exemption to deserving cases.

_Sub-clause (11) of original clause was considered by the Com-
mittee to be unnecessary in view of the Constitution, and the
Committee have accordingly deleted it.

18. Clause 28 (New Clause).—The appropriate place for the
Provision contained in this clause is here and not in original clause
595. See paragraph 14 dealing with clause 14.

B 5 O n lawe 2D bl clowe b b st
ecast to brin 0 conformi ion 67 .
Xct on which it gis based. W ion 67 of the existing
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20. Clause 32 (Original clause 28).—There was, and there is to
be, only one Registrar for the whole of a State with a number of

Deputy and Assistant Registrars. The words “or part of the State”
are therefore unnecessary and have been omitted.

Sub-clause (2) of original clause 30 has been incorporated in
this clause which the Committee consider to be the more appro-
priate place for it.

As recommended in the Report of the Company Law Committee,
the managing agency agreement, if any, which the company pro-
poses to execute is also to be registered with the articles of associa-
tion.

21. Clause 34 (Original clause 30).—Sub-clause (2) of this clause
has been transferred to clause 32,—See paragraph 20 ante.

22. Clause 37 (Original clause 33).—The words ‘whether directly
or indirectly’ have been deleted from this clause as being un-
necessary.

23. Clause 43 (Original clause 39).—A new sub-clause, sub-
clause (6), has been inserted to clarify the meaning of the ex-
pression “included” as used in different places in this clause.

24. Clause 48 (Original clause 44) —The Committee consider that
this clause which requires a company to hold all investments in its
own name should not apply to an investment company whose busi-
ness consists of the buying and selling of shares, stock, debentures
or other securities. Deposits of securities in a bank for the collection
of dividend or interest and deposits or transfers by way of security
are permitted. In the case of investments held by a company at the
commencement of this Bill, the period of six months allowed by the
Bill as introduced for compliance with the provisions of this clause
has been increased to one year. The Committee have also provided
for the keeping of a register of all securities belonging to, but not
held by, a company in its own name.

25. Clauses 56 to 58 (New clauses and original clause 52).—The
Committee are of the view that no person who is connected
either with the formation or with the management of a company
should function as an “expert”. This is provided for in clause 56.
The penalty clause has, as a consequential chan%e been removed
from clause 57 and placed as clause 58 which will apply both to
clause 57 and to new clause 56.

26. Clause 64 (Original clause 58) .—The same changes have been
made in this clause as have been made in clause 43 (original
clause 39). See paragraph 23 ante.

27. (Original clause 60) .—This clause has been omitted from the
Bill in view of the Securities Contracts (Regulation) Bill, 1954, re-
cently introduced in the Lok Sabha (Bill No. 65 of 1954) which pro-
vides for the regulation of stock exchanges and the licensing of
dealers in securities.

28. Clause 67 (Original clause 62) —Sub-clause (2) has been
omitted as the case will, in the view of the Committee, be sufficient-
ly covered by the relevant provisions of the Indian Penal Code.
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29. Clause 68 (Original clause 63).—In order to cover all kinds
of instruments by means of which payments may be made, the
words “or by other instrument” have been added. after the word
‘“cheque” in sub-clause (1).

The period provided in this clause for repayment by the Company
of the moneys to the applicants for shares has been increased from
90 to 120 days. As a consequential change, the Eeriod on the expiry
of which the liability of the directors to repay the moneys will arise
has been extended from 100 to 130 days. On the other hand, the rate
of interest fixed under the clause has been raised from 5 to 6 per cent.

30. Clause 69 (Original clause 64).—The wording has been
wrought into conformity with that in clause 64 as revised by the

Jommittee.
Sub-clause (6) corresponds to Sub-clause (2) of clause 64.

31. Clause 71 (Original clause 66).—Sub-clause (6) of this clause
has been omitted by the Committee as being unnecessary.

32. Clause 72 (Original clause 67).—Sub-clause (5). This is
based on a corresponding provision in the English Act—section
51 (5)—the adoption of which the Committee consider desirable.

Although permission for shares and debentures may not have
been granted, yet, if the stock exchange has agreed to give further
consideration to the application for the shares or debentures being
dealt in on a stock exchange, it is only reasonable to treat the case
as one where permission has not been refused.

Sub-clause (7).—It is very desirable that a prospectus should
not state that application has been made for a proposed issue of
shares or debentures being dealt in on a stock exchange unless it is
a recognised stock exchange.

33. Clause 74 (Original clause 69).—The Committee have omit-
ted the explanatory definition of “bonus shares” in sub-clause (1)
(c) and also the words “and the extent to which they are to be
treated as paid up” occurring at the end.

34. Clause 75 (Original clause 70).—The Committee are of the
opinion that the ceiling of ten per cent. provided for the commis-
sion is high and have reduced it to five per cent.

35. Clause 76 (Original clause 71).—The Committee have subs-
tituted for the words “No company shall have power to buy its
own shares or the shares of its holding company” which occur in
sub-clause (1) the words “No company limited by shares and no
company limited by guarantee and having a share capital shall
have power to buy its own shares.” That a subsidiary cannot be a
member of, or hold any shares in, its holding company has been
made clear in clause 41 and the exceptions to that rule have also
been stated there. It is unnecessary to restate the same proposition
in this clause.

Since the Court has been sﬂ\;‘en power by clause 401 to permit

a company to purchase the es of its members in ce cir-

Ct:hxmstl&znces, that clause has also been specified in sub-clause (1) of
is clause. '
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The Committee think that the employees of a company should be
encouraged to purchase shares in the company and have accordingly
enhanced the limit set on loans by the company for enabling such
purchases to be made from three months’ salary or wages to swr
months’ salary or wages—See sub-clause (3).

36. Clause 78 (Original clause 73).—A new sub-clause (1) has
been inserted, restricting the power of a company to issue shares
at a discount except as irovided in this clause. The Committee
consider that a discount higher than ten per cent. should also be
allowable in proper cases, but that the permission of the Central
Government should be obtained therefor. The clause has been
amended accordingly.

37. Clause 79 (Original clause 74).—The intention of this clau
1s to provide for the redemption of redeemable preference shar
issued by a company either out of its profits or out of capital specially
raised for the purpose and not from the sale proceeds of other pro-
perty of the company. The retention of the words “or out of the
sale proceeds of any property of the company” would enable a com-
pany to redeem the shares practically at will. The words have
therefore been deleted from sub-clause (1) (a).

38. Clause 80 (Original clause 75) —Sub-clause (1) has been re-
drafted so as to bring out the meaning clearly.

The period of ten days provided in this clause for accepting an
offer to take up further shares has been increased to fifteen days.

39. Clause 82 (Original clause 77).—The proviso to the original
clause would have enabled companies, under certain circumstances,
to issue shares without numbers. The Committee consider that there
is no necessity for this proviso and it has accordingly been deleted in
the new clause.

40. Clauses 8_4 to 89 (Original clauses 79 to 83).—The Commit-
tee are of the view that “preference shares” should be more precise-
ly defined and that the tests should be (i) whether there is security
of income; and (ii) whether there is a preferential right to the re-

payment of the capital on a winding up. Clause 84 has been recast
accordingly.

It has also been made clear in the clause that the dividend
on preference shares may be either free of or subject to income-tax.
The facts (a) that a preference share is entitled in addition to the
preferential right to the fixed dividend, to a portion of the dividend
depending upon the quantum of the profits, or (b) that on a windin
up it carries in addition to the preferential right to repayment o
capital, a right to participate in the surplus assets after the entire
capital has been paid in full will not have the effect of making the
definition of “preference capital” inapplicable to the case.

41, The Bill as introduced (clause 80) provided that failu
pay the fixed dividend on the preference capital for a periofle f)%
two consecutive years in the case of non-cumulative preference
shares, and for a period of one year in the case of cumulative pre-
ference shares, should enable the holders of the preference shares
to vote on all resolutions placed before the general meeting of the
company, instead of only on resolutions which affect their special
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mights as preference shareholders. The Committee have altered
this portion of original clause 80 so as to provide instead for
general voting rights if at any time the dividend is in arrear
in the case of cumulative preference shares, for an aggregate period
of not less than two years (which need not be consecutive) or in
the case of non-cumulative preference shares, either for a period
of two years immediately preceding or for an aggregate period of
nlot less8 than three years comprised in the six preceding years—See
clause 86.

The definition of “cumulative preference shares” has also been
amplified so as to make it more accurate and applicable to all the
cases which it is intended to cover.

It has been made clear that dividend should be deemed to be
diue within the meaning of this clause, although no dividend has, in
Eact been declared on or before the last date on which the dividend
has to be paid according to the articles or other instruments govern-
ing the matter.

42. Clause 87 (Original clause 81).—The Committee consider that
there should be an absolute prohibition against the issue of shares
with disproportionate voting rights after the coming into force of
this Bill. The clause has been amended accordingly.

43. Clause 88 (Original clause 82).—The Committee have provid-
ed for every order of exemption from the provisions of sub-clause
(1), (2) or (3) being laid before both Houses of Parliament.

The recommendation of the Company Law Committee in para-
graph 48(vi) of their report with regard to shares issued with dis-
proportionate voting rights before the 1st December, 1949, has also
been given effect to in this clause.

44. Clause 90 (Original clause 84).—An explanation has been
added, making it clear that shares though of the same nominal-
value, will belong to different classes, if the amounts paid up on
the shares are different.

45. Clause 91 (Original clause 85).—The Committee have added a
sub-clause to this clause making it clear that the payment of any
amount voluntarily, towards the uncalled share capital, will not
give voting rights in respect of that amount.

46. Clause 92 (New clause)—A new clause has been added pro-

viding for payment of dividends in proportion to the amount paid
up on each share where a larger amount is paid up on some shares
than on others, if so authorised by the articles of the Company.
Such a provision occurs in the existing Act [section 49(3)] and
should, in the opinion of the Committee, be retained to remove all

doubts on the point.

47. (Original clause 89).—In view of the provision contained in
clause 96, the Committee consider this clause to be redundant. The
clause has therefore been omitted.

48. Clause 97 (Original clause 91).—The original clause was a re-
production of section 68 of the Indian Companies Act of 1913, with
the omission of certain words. The Committee have restored the
wording of section 68.
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49, Clause 103 (Original clause 97) —The original clause was a re- .
production of section 63 of the Indian Companies Act of 1913 with
certain verbal amendments. The Committee have restored the
original wording of section 63.

50. Clause 106 (Original clause 100) .—The period of 14 days pro-
vided in this clause has been increased to 21 days in accordance with
the recommendation of the Company Law Committee.

51. (Original clause 101).—The Committee have omitted this
clause, and made appropriate changes in clause 108.

52. Clause 108 (Original clause 103).—This clause is based ¢
section 35 of the Indian Companies Act of 1913 with the omissic¥
of t}(ﬁ words “or other interest’. The Committee have restored thens
words.

53. Clause 110 (Original clause 105).—The Committee consider
that not only the specific refusal of a Company to register a trans-
fer of shares, but also its failure to do so within two months of the
lodging of the instrument of transfer, should be made appealable to
the Central Government. The Committee have omitted sub-clause (4)
so that appeals will be decided by the Central Government to whom
they are presented, and not by some other authority designated by
the Central Government. Consequential amendments have been
made in sub-clauses (5) to (7).

54. Clause 111 (Original clause 106).—The words ‘“or initials
(whether hand written or not)” have been deleted.

55. (Original clause 107)—This clause although a similar
provision occurs in the English Act (Section 82), has been omitted
as being unnecessary.

56. Clause 112 (New clause) —This simply reproduces original
clause 379. The Committee consider that the proper place for this
provision is here.

57. Clause 113 (Original clause 108).—For the word “company”
the words “public company” have been substituted in sub-clause (1).
There i: no need to authorise a private company to issue bearer share
warrants.

58. Clause 117 (Original clause 112).—It has been provided in this
clause that the documents referred to in this clause should be open
to mspeézglon by any member or debenture-holder of the company
concerned.

59. Clause 120 (Original clause 115).—Sub-clause (1) (b) of this
clause has been omitted as being unnecessary.

60. Clause 124 (Original clause 119).—The Committee are of the
opinion that the words “but not including a charge for any rent or
other periodical sum issuing out of land in sub-clause 4(c) of origin-
al clause 119 should be omitted as they do not occur in the correspond-
ing provision in section 109 of the existing Indian Act. The refer-
ence to “stock-in-trade” in sub-clause (4) (e) has been omitted by
the Committee. Sub-clause (9) has also been omitted as being un-
necessary.



61. Clause 136 (Original clause 131).—The use of the expression
“manager” in a difference sense from that in which it has been defined
in clause 2 is undesirable; and the Committee have made suitable
changes in the wording of this clause.

62. Clauses 137 to 139 (Original clauses 132 and 133 and new
clause).—New clause 139 makes the provision in sub-clause (5) of
the original clause 132 applicable with the case dealt within clause
132 and also to that dealt with in original clause 133. This is clear-
ly necessary. Sub-clause (5) of original clause 132 has been omit-
ted and sub-clause (6) of that clause renumbered as sub-clause (5).

63. Clause 145 (Original clause 139).—The Committee have subs-
*Rtituted a new proviso for the existing proviso to sub-clause (2).
wmxemoval of the registered office to a place in the same city, town
‘wnr village, although at a greater distance than ten miles from the
Yormer registered office will be permissible.

64. Clause 150 (Original clause 144).—The Committee are of
opinion that the index to the register of members should always be
kept at the same t[ln.‘ljasce as the register of members. New sub-clause
(3) provides for .

65. Clause 159 (Original clause 153).—The time-limit within
which a company has to submit its annual returns to the Registrar
has been raised from one month from the date of the annual general
meeting to forty-two days from that date.

66. Clause 162 (Original clause 156).—The Committee are of
opinion that it will be sufficient to make copies of the annual
returns and other documents, instead of the originals themselves,
available for the inspection of the persons concerned and have amend-
ed the clause accordingly.

67. Clause 164 (Original clause 158).—The changes made are
minor or drafting ones.

68. Clauses 165 to 167 (Original clause 159).—The clause has been
amended so as to provide that the first annual general meeting of
the company must be convened within the period specified in this
clause and that no extension of time should be granted for holding
that meeting.

The insertion of the definition of “public holiday” in clause 2 has
rendered it unnecessary to keep the Explanation to sub-clause (2).

Sub-clauses (3) and (4) of the original clause 159 have been put
as separate clauses, 166 and 167, as they deal with distinct matters.

69. Clause 168 (Original clause 160).—Sub-clauses (1) to (4) of
this clause have been re-drafted as sub-clauses (1) to (6), in order
to bring out the intention more clearly.

70. Clause 171 (Original clause 163) —Sub-clause (2) (ii) has been
re-cast, the language of sub-clause (5) of clause 52 having been
adopted as far as possible.

71. (Original clause 172) .—In the opinion of the Committee this
clause is unnecessary and it has accordingly been omitted.
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72. Clause 180 (Original clause 173).—In order to avoid any
possible conflict with other provisions of the Bill, the words “Not-
withstanding anything contained in this Act” have been added at
the commencement of the clause.

73. Clause 188 (Original clause 181).—Sub-clauses (3) and (4) of
the original clause have been omitted by the Committee as being
unnecessary.

74. Clause 191 (Original clause 184)—The Committee being of
the opinion that all agreements relating to the appointment of a
managing director must be registered, paragraph (c) of sub-clause ,
(4) makes the necessary provision. '

75. Clause 197 (New clause) .—The Committee consider that the
should be an over-all maximum for the managerial remuneratixy '
payable to the directors, managing agent, Secretaries and Treasurers,
and manager. The limit has been fixed at 11 per cent of the net pro-
fits, inclusive of any monthly payments made by way of remunera-
tion but exclusive of fees payable to directors for attending the
meetings of the Board of directors. It has been made clear that the
operation of clauses 351 to 354 and 356 to 360 will not be affected by
the provisions contained in this clause.

The Committee also consider that if in any financial year a com-
pany earns no profits or the profits are inadequate, it may pay to any
director including a managing or whole-time director, its managing
agent or Secretaries and treasurers, if any, and its manager, if any,
or if there are two or more of them holding office in the company,
to all of them together, a minimum remuneration not exceeding
fifty thousand rupees per annum. New sub-clause (4) makes the
necessary provision,

76. Clause 198 (New clause).—This reproduces original clause
296 of the Bill with some changes. It is considered that this provi-
sion is more appropriately placed in “Chapter I—General Provisions”
than in “Chapter II—Directors”, as it applies not only to directors
but also to other officers and employees of the company.

A special provision having been made for the calculation of the
commission in the case of the manager, the clause has been made
inapplicable to him also. g

77. Clause 199 (New clause).—This reproduces original clause 299

of the Bill. Being also a general provision, it has also been removed
from Chapter II to Chapter I

78. Clause 200 (New clause).—This clause reproduces original
clause 304 of the Bill. Being a general provision, it has had also to
be put in Chapter I instead of in Chapter II. Clause (a) of the
proviso to sub-clause (1) has been omitted as being unnecessary and
a consequential change has been made in sub-clause (2).

79. Clauses 201 and 202 (New clauses).—These reproduce original
clauses 297 and 298 of Chapter II. Being general provisions, appli-
cable to other besides directors, they have also been put in Chapter I.

In new clause 201, the reference to an undischarged insolvent
functioning as a director etc. with the leave of the Court has been
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omitted, as such an insolvent cannot act as a director at all. Sub-
clause (2) which provides the procedure for applications for grant
of leave by the Court has also had to be omitted, as a consequential
change.

In new clause 202, sub-clause (8) is an addition made by the
Joint Committee as a measure of caution.

80. Clause 204 (Original clause 190).—It has been made clear,
ex abundanti cautela, that a company may pay dividends not only
out of profits but also out of moneys fprovided by the Central or a
State Government for the payment of dividend, ¢n pursuance of a
nuarantee given by such Government.

. Clause 205 (Original clause 191).—The clause has been
nded so as to provide that where a share warrant has been issu-
edgAn respect of shares under clause 113, the dividend may be paid
to the bearer of such warrant or to his bankers.

82. Clause 206 (Original clause 192).—Where any default in the
payment of a dividend within the time limit, is not due to the
negligence of the company, the Committee consider that the Com-
pany should not be made punishable for the default. This is provided
for in new sub-clause (e) of the proviso, while new sub-clause (d)
thereof specifically provides for the case where the dividend payable
to a shareholder has been lawfully adjusted against any sum due to
the company from him.

83. Clause 210 (Original clause 196) .—Sub-clause (5) of the clause *
has been re-cast so as to bring it into conformity with clause 610.
All the cases specified in that clause have now been specified in this
clause also—See new sub-clauses (5) (iii) and (iv).

84. Clause 216 (Original clause 202).—The Committee consider
that where any proceedings have been instituted against the director
of a company for failure to comply with any of the provisions of
sub-clause (1) of this clause, he must be permitted to defend him-
self on the ground that he had reasonable ground to believe, and
did believe, that a competent person was charged with the duty of
complying with those provisions and was in a position to discharge
that duty—Compare the proviso to clause 210, sub-clause (5).

85. Clause 225 (Original clause 211).—The original clause con-
tained a provision to the effect that a company may appoint a
person as auditor, with the approval of the Central Government,
although he is not a Chartered Accountant or is not possessed of
similar qualifications, if he has adequate knowledge and experience
in the matter. This provision has been omitted.

Sub-clause (2) has been inserted in this clause for the purpose
of according a limited measure of recognition to certain classes of
auditors who have been functioning in Part ‘B’ States. It reproduces
the provisions of the existing Act, Section 144(2) and (2A), with
;rery slight changes. The omission of these provisions was apparent-
y in error,

86. Clause 226 (Original clause 212).—The Committee consider
that if the auditors’ report answers in the negative or gives a
qualified answer to the matters dealt with in sub-clauses (2) and
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(3) of this clause, the report should also state the reasons for such
negative or qualified answers—Vide new sub-clause (4).

87. Clause 236 (Original clause 222)—The Committee think that,
as recommended in the Report of the Company Law Committee,
a suitable provision should be inserted in the Bill to provide that
the Government should have power to appoint inspectors in case
there has been any failure on the part of the company to give
necessary information relating to the calculation of the commission
payable to directors, managing agents, secretaries and treasurers or
managers. Sub-clause (b)(iii) of clause 236 has therefore been
suitably amplified:

o9
88. Clause 237 (New clause)—This new clause provides ./
no firm, body corporate or other association can be appointe’§ .is
inspectors by the Government. x

“this

89. Clause 240 (Original clause 225).—Under the proviso to:
clause in the Bill as introduced, the Government need not furnish
to the company the information contained in the Report of the
inspector. This proviso has been omitted as harmful and unneces-
sary. It does not occur in the corresponding provision of the
English Act viz. section 168.

90. Clause 246 (Original clause 231).—A provision on the lines of
the proviso which has been omitted from clause 240 referred to in
the preceding paragraph, has been added to this clause. ~The pro-
vision is necessary in this case. @A similar provision exists in the
* corresponding section of the English Act, viz, section 172(5) (b).
It has also been provided that in such cases the Government may
direct the Registrar to keep such parts, if any, of the report as are
not of a confidential nature.

91. Clause 255 (Original clause 240).—The latter part of sub-
clause 4(b) of this clause has been completely recast so as to bring
out the meaning quite clearly.

92. Clause 258 (New clause).—This clause reproduces section 86J
(1) (b) of the existing Act. That section was included in the Bill as
introduced in Schedule XI and was consequently intended to be in
operation only for a period of three years—wvide original clause 598.

e Committee consider that this provision, like most of the other
provisions in Schedule XI of the original Bill should be placed perma-
nently on the Statute Book, especially in view of the continuance
of the managing agency system. It has effectively prevented abuses
in the past and the Committee consider it both desirable and neces-
sary to keep it.

93. Clause 259 (New clause).—This clause corresponds to original
clause 242(2). It is necessary to make a reference in this clause
not only to clauses 254 and 257 but also to clause 258. In the
first proviso, the reference to the “next general meeting” has been
altered into a reference to the “next annual general meeting”.

94. Clause 264 (New Clause) .—This clause deals with a very im-
portant matter which was discussed at length and on more ~ than
one occasion by the Joint Committee. On the one hand, it was re-
presented to the Committee that under the present system of voting
a majority of 51 per cent or more of the shareholders was able to
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monopolise all the directorships with the result that even a respect-
able minority of the shareholders could not get even one of their
representatives into the directorate. Consequently, they had no
means of knowing how the affairs of the company were being manag-
ed and this fact handicapped the minority in asserting its legitimate
rights and for the exercise of which rights machinery has been
provided in the Bill—see for instance clauses 396 to 406. Per contra
it was urged that the adoption either of cumulative voting or of
any other form of proportional representation might result in the
Board of directors becoming a contending field for warring factions
and that the smooth working of the business of the company might
ndered virtually impossible. Clause 264 as drafted by the Joint
ittee steers a middle course. The provision for the annual
sl of one-third of the directorate by the ordinary method of
votir g will operate normally. A company will however, have power
if it so desires, to adopt any form of proportional representation by
making provision in that behalf in its articles. The Committee feel
that this is a matter which is best left to the shareholders of the
company. As no form of proportional representation can work on
the basis of an annual renewal of a portion of the directorate, the
election has been made triennial. Interim vacancies will be filled
in the manner provided in clause 261 for the filling of casual vacan-
cies under the ordinary system of voting.

95. Clause 266 (New clause).—This is based on original clause 295
in the Bill as introduced which applies to managers (vide clause
385). The Committee feel that the provision should be stiffer in the
case of the managing director than in the case of a manager and have
therefore omitted the provision found in original clause 295(2) for
the removal of the disqualification imposed by the clause. The limi-
tation caf the disqualification to a period of five years has also been
removed. '

96. Clauses 267 and 268 (New clauses).—These clauses also, like
new clause 258 reproduce provisions of the existing Act which were
included in Schedule XI of the Bill as introduced. The provisions
contained in these clauses will therefore be in operation perma-
nently, instead of for a perind of three years only, as proposed in
the Bill as introduced.

97. Clause 273 (Original clause 252) New sub-clause (1) (c).—
Where a person voluntarily applies to be adjudicated as an insol-
-vent, the Committee consider it necessary to disqualify him for
appointment as director forthwith, and that in such cases it is
ha;‘dly necessary to wait until the application results in a formal
adjudication. New sub-clause (¢) has accordingly been added to
this clause.

. New sub-clause (1) (d).—The Bill as introduced provided for two
disqualifications based on conviction for a criminal offence, namely,

(a) conviction for a non-bailable offence, irrespective of the
sentence imposed; and
(b) conviction for any other offence resulting in a sentence of
imprisonment for not less than two years.
A definition of “non-bailable offence” was also necessary—See sub-
cllaus& (3) of the original clause. The Committee consider that it is
.1
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unnecessary to have two varying disqualifications based upon the
non-bailable or bailable charchter of the offence. In the opinion of
the Committee, the true criterion is the sentence. The Committee
have accordingly provided that disqualification for any offence
(whether it be bailable or non-bailable) resulting_ in a sentence of
imprisonment for not less than six months (as against the two years
provided in the Bill as introduced in the case of non-bal'lable offence)
should disqualify a person from appointment as a director. Sub-
clauses (1)(c) and (d) of the Bill as introduced have therefore been
combined into a single sub-clause, sub-clause (d), and sub-clause (3)
of the Bill has been omitted.

98. Clause 276 (Original clause 255).—Only a period of sufch
days was allowed in the Bill as introduced for making the s#bice
of directorships. This period has been extended by the Commifjtee
to fifteen days.

99. Clause 277 (Original clause 256).—Sub-clause (2) provides for
the case where a company ceases to be a private company, or an
unlimited company, etc. In such a case, the Committee consider
that the imposition of the disqualification with immediate effect
will not be right. Sub-clause (2) therefore provides for continuing
the exclusion of the companies, notwithstanding the alteration in
their character, for a period of three months.

100. Clause 282 (Original clause 261).—A new sub-clause has been
added to make provision for cases where there is an zppeal against
the adjudication or sentence. In such cases, the disqualification will
not come into force for a reasonable period after the date of adjudi-
cation or sentence, so as to enable the disqualifying person to pre-
fer an appeal. If an appeal is actually filed, the disqualification
will not operate until the appellate court pronounces judgment.
These are based on similar provisions in the Chapter on managing
agents—wvide clause 330.

101. (Original clause 267) .—This clause has been omitted as in the
opinion of the Committee it is unnecessary. '

102. Clause 291 (Original clause 271).—The proviso to sub-clause
(1) has been modified by including the manager or other principal
officers of a branch office of a banking company within the scope
of the delegation provided for in the proviso.

103. Clause 292 (Original clause 272).—Sub-clause 1) (d).—
Temporary loans obtained from the company’s bankers in the ordi-
nary course of business have been excluded when reckoning the
limit up to which a company may borrow.

Sub-claus_e (1) (e).—It has been made clear that the contributions
referred to in this sub-clause relate to charitable and other funds
which do not directly relate to the business of the company or the
welfare of its employees. The limit of the contribution has been raised
to ten thousand rupees or three per cent of the annual net profits.

Sub-clause (4) provides that the acceptance of deposits from the

public by a banking company is not a borrowi f ithi
the meaning of this clauspe. Wing of meneys within
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Sub-clause (5).—The Committee have provided ‘that where any
borrowing by a company is in excess of the limit imposed by sub-
clause (1) (d), the debt will not be binding on the company, unless
the lender who advances the loan has done so in good faith and with-
out knowledge of the limit having been exceeded. -

104. Clause 293 (New clause).—This new clause provides that
appoiniments of sole selling agents made by the Board of Directors
of a company should be specifically approved by the company in
general meeting. If such approval is not accorded within six

nths, the appointment will cease to be valid. '
*®Bub-Clause (2) provides for some measure of control being exer-
cise the general meeting in respect of appointments of sole selling
agents made before, and in force when, this Bill comes into operation:

105. Clause 294 (Original clause 273)—The Committee are of
opinion that where any loan given or any guarantee or security
provided by -a company, which is outstanding at the commencement
of this Bill, could not have been given or provided. without the
prior approval of the Central Government if the provisions of this
clause had then been in force, the company should obtain the appro-
val of the Central Government to the transaction within a period of
six months from the commencement of this BRill.

A new sub-clause has accordingly been inserted in this clause.

106. Clause 308 (Original clause 287).—~Sub-clause (1) has been
amended so as to make it clear that the determination of the re-
muneration of the directors under the provisions of this clause should
be in accordance with new clause 197 which, imposes an overall
limit on managerial remuneration. The Committee consider that
where there is more than one full-time or managing director, the
percentage of net profits payable to all of them may be raised to
ten, taking into consideration the over-all limit of eleven per cent
imposed by clause 197. New sub-clause (5) provides for the manner
in whiech the net profits should be computed for the purposes of this
clause. In new sub-clause (8), the Committee have made an addi-
tion to provide for the cases where the commencement of the Act
does not coincide with the end of the financial year of the com-
pany.

107. Clauses 309 and 310 (New clauses).—These reproduce sections
86J (1) (a) (ii) and 86J (1) (d) of the existing Act. The provisions
will be permanent instead of being in force only for three years, as
ggg)vided in the Bill as introduced. (See Schedule XI read with clause

108. Clause 312 (Original clause 289).—Absence from the State in
which the meetings of the Board are held, instead of from the dis-
trict in which such meetings are held, has been made the criterion
for the application of the provision contained in this clause.

-109. Clause 315 (Original clause 292).—This clause relates to
managing directors as well as managers. As this Chapter relates to
d{rectors, the Comgmittee have restricted the clause to managing
directors. The provision in the original clause, relating to managers,
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has been made applicable to them by a separate clause in Chapter IV
“B. Managers”"—See new clause 386.

110. Clause 316 (Original clause 293).—The é)rovision contained
in this clause applies to managing directors and also to firms and
bodies corporate. Clause 316 has been accordingly confined to
managing directors while clause 203 provides for the application of
the provision contained in this clause to firms and bodies corporate.

*  111. (Original clauses 294 and 295).—These clauses which relate
only to managers are better put in Chapter IV “B. Managers"—Se
new clauses 384 and 385. *

112. (Original clause 296) .—This is a general provision applica&‘e
not only to directors but also to other officers and it has accordm%l
been placed in Chapter I: “General provisions” as new clause 198.

113. (Original clauses 297 and 298) .—These are also general pro-
visions and have therefore been placed in Chapter I as clauses 201
and 202.

114. (Original clause 299) .—This clause which regulates the subject
of tax-free payments is a general provision and has accordingly been
placed in Chapter I as clause 199.

115. Clause 317 (Original clause 300).—This clause has been re-
cast so as to make it self-contained and complete in itself.

116. Clauses 318 to 320 (Original clauses 301 to 303).—The Com-
mittee have merely made slight drafting changes which are intended
to make the meaning clear.

117. (Original clause 304).—This is a general provision which has
been put as clause 200 in Chapter I

CHAPTER III—MANAGING AGENTS
(Clauses 323 to 37T)

118. Clauses 323 and 325 (New clauses).—The principal changes
made by the Joint Commiftee in regard to Managing Agents are
contained in these two clauses.

Clause 323 gives the Central Government power to notify that
all companies engaged, whether wholly or in part, in any industry or
business specified in the notification shall have no managing agents.
The effect of such a notification will be as follows; —

(a) No company which did not have a managing agent on the date

{draotm which the notification is to take effect can appoint one after that
e

(b) Where a company has a managing agent on that date, the
n;anax._::xr;gd:ang?rtllt1 will ceasef to ho}lld office with effect from the expiry
of a period of three years from the specified date or with effect
the 15th August, 1960, whichever is later. effect from

Where no notification applicable to a company has been i
under clause 323 and the case does not fall underyclause 324, ::?:%:g
325 provide.s that a managing agent cannot be appointed for the
company without the specific approval of the Central Government.
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The Central Government cannot accord such approval unless it is
satisfied in regard to three matters, namely,—

(a) that it is not against the public interest to allow the
company in question to have a managing agent;

(b) that the managing agent proposed is a fit and proper person,
and that the cohditions of the managing agency agree-
ment proposed are fair and reasonable; and

(¢) that any conditions which the Central Government requires
the managing agent to fulfil have been fulfilled.

. 119. Clause 327 (Original clause 309) —New sub-clause (3) added
tgr the Committee makes it clear that an appointment of a manag-
ﬁg agent which purports to be made for more than the maximum
permissible period will be void for the entire period, and not merely
in respect of so much thereof as may be in excess of the maximum
period permissible.

120. Clause 329 (Original clause 311) . —All existing managing
agents will cease to hold office on the 15th August, 1960, that is to
say, on the expiry of about five years from the coming into force
of this Bill. Where however a managing agent is reappointed be-
fore that date under this new law, which will be possible only if
the Central Government approves of such re-appointment, this
clause will not apply.

121. Clause 330 (Original clause 312).—The Committee do not
consider it necessary to postpone the application of the provisions
contained in the Bill by two years, as was proposed in the Bill as
introduced. They have accordingly omitted sub-clause (2). To pre-
vent any inconvenience which may arise from the Bill coming inte
operation in the middle of the financial year of a company, the
Committe have provided for this clause being given effect to, im
such cases, from the end of that financial year. The omission of
sub-clause (2) of original clause 312 has entailed the omission of
original clauses 313 and 314.

122. Clause 331 (New Clause).—The Committee consider that ne
person should be managing agent of more than ten companies after
the 15th August, 1960, when all existing managing agencies will
except where they have been renewed with the consent of Govern-
ment come to an end. In order to prevent evasion of this require-
ment, persons closely associated with the managing agent of a
company will be treated as the managing agent of that company for
the purposes of reckoning the number ten. The following persoms
will accordingly be treated as managing agents of a company, name-
ly (a) every member of the firm acting as the managing agent or
as secretaries and treasurers, and (b) where a body corporate acts
as the managing agent, every director, manager, or member of the
firm acting as managing agent or secretaries and treasurers, of that
body corporate.

The following companies will not be taken into account in cal-
culating the number of companies which may be managed by one
person, namely: —

(a) a private company which is neither a subsidiary nor a
holding company of a public company:
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(b) an unlimited company;

(c) an association which does not carry on business for profit
or which prohibits the payment of a dividend.

A heavy penalty viz., 2 fine of one thousand rupees for each day
on which, and in respect of each company for which, a person acts
as managing agent of more than ten companies, has been provided.
Where a person continues to manage more than ten companies in
contravention of this provision, the Government will have power to
choose not more than ten companies in which alone such person
should function as managing agent.

123. Clause 332 (New Clause) —This clause merely ;eprock'f;
the effect of original clause 311(2) in a clearer and simpler form.; A
managing agent whose office will stand terminated as a result of
new clause 323 or new clause 331 will be entitled to a charge on
the assets of the company, in respect of all sums which are, or may
become, due to the managing agents from the company.

124. Clause 335 (Original Clause 317)—The distinction belween
bailable and non-baliable offences has been removed and a sentence
of imprisonment for a period of not less than six months will at-
tract the disqualitication imposed by this clause.

125. Clause 336 (Original Clause 318).—The Committee bave
omitted the proviso which made the clause inapplicable where the
company was aware of the fraud or breach of trust of which the
managing agent was guilty. The Committee are of opinion that the
grant of an exemption couched in these terms would lead to diffi-
culties in practice. The Committee have however made the clause
applicable to cases where a partner of a managing agency firm, or
a director of a body corporate acting as managing agent, has been
guiity of fraud or breach of trust such as is referred to in this clause.

126. Clause 340 (Original Clause 322).—The Committee have
made it clear that the provisions of sub-clause (1) will over-ride any
.provision to the contrary contained in any other law or agreement.
In other words, it will be open to the managing agent to expel or
dismiss a convicted director, partner or officer, although the agree-
ment entered into with him does not provide for a right to effect
such removal. -

127. Clause 343 (New Clause)—Many of the admitted evils of
the managing &gency system result from the managing-agency being
heritable. . In future, no managing agency agreement can provide
for the managing agency being heritable or devisable by will. Such
an _agreemeni will be void.

. 128. Clause 344 (New Clause)—Where however such an agree-
ment has been already entered into, that is, before the coming into
force of the new Bill, the heir or devisee of the managing agent
will be entitled to act as managing'agent, if, and only if, the Gov-
ernment are satisfied that the heir or devisee is a fit and proper
person to manage the affairs of the company. The Committee
attach much importance to this provision, as they consider that it
will prevent a great evil to which the existing law has given rise.
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129. Clause 345 (Original Clause 325).—Most of the managing
agencies are held by firms or bodies corporate. The principle adopt-
ed by the Committee in regard to changes in the constitution of the
managing agency firm or corporition is that any change which may
take place should be approved within six months of the occurrence
thereof by the Government and that if such approval is not accorded,
the firm or body corporate should cease to be managing agent.

130. Clause 348 (Original Clause 330).—Only slight amendments
of a clarificatory nature have been made in this clause by the
Committee.

‘i}l31. Clause 356 (Original Clause 338).—The Committee have pro-
vided that sales in India of goods produced by a company will not
-entitle its managing agent to any commission. The provision re-
garding the making of payment for goods received by the managing
agent for sale, within one month of the date on which the goods
were supplied to him by the company, has been omitted. It is left
t0 the company to make its own agreement in such cases.

132. Clause 357 (Original Clause 339).—This makes changes
consequential upon those made in clause 356.

133. Clause 358 (Original Clause 340).—In the case of all pur-
chases made in India, only the expenses incurred by the managing
agent will be payable by the company.

134. Clause 359 (Original Clause 341).—It has been made clear
that the company in general meeting may agree to a commission
being paid on future transactions.

135. Clause 361 (Original Clause 343).—In view of the delay in
‘passing this Bill, the date “first day of March 1957” has been chang-
ed into the “first day of March 1958”.

'136. Clause 368 (Original Clause 351).—The words “except to
such extent as is otherwise provided in Schedule VII” which occur
in clause 351 of the original Bill are inaccurate as there is
no provision of that nature in Schedule VII. The words have there-
fore been omitted; and it has been made clear that the managin
agent of a company should exercise his powers subject to the contro
and direction of the Board of directors and also subject to the provi-
sions of the memorandum and articles of the company and the res-
trictions contained in Schedule VH. S

137. Clauses 369 and 370 (Original Clauses -352 and 353) —If a
company gives a guarantee, or provides any security, in connection
‘with a loan made to :any other person by.its managing agent or an
associate of its managing agent, the prohibitions contained :in these
clauses should obviously apply. The Committee have.secured this
result by adding the words _‘“‘or, to any other person by,” in the
opening paragraph of the clauses.

.. 138. Clause 372 (Original Clause 385).—The Committee consider
it unnecessary to provide for the passing of a special resolution by
theporqpany for making the investments referred to in sub-clause
(3)." Instead, the Committee consider it more useful to add the
safeguard of approval by the Central Government. Sub-clauses (5)
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to (8) provide for the maintenance of a register of investments a_nd
for all consequential provisions in relation thereto. The period
within which companies are to dispose of all existing mvestments in
excess of the limits imposed by this clause has been extended from
one year to two years, from the commencement of the Act.

139. Clause 373 (Original Clause 356).—Here again the require-
ment of a special resolution has been altered by the Committee into
the requirement of an ordinary resolution coupled with the approval
of the Central Government.

140. Clause . 377 (Original Clause 359).—The main complaint
against the managing agency system is that the managing agenis2%”
virtue of provisions in their agreements, acquire a right to make %] A~
nations up to one-third of the directorate of the company. By eier-
cising this right and by securing the appointment by the general body
to the remaining two-thirds of the directorate, of persons closely con-
nected with them, managing agents are in most cases able to obtain a
comfortable working majority in the Boards of directors of the com-
panies with which they are concerned. The second danger is obviated
in a large measure by clause 260 which requires a special resolution
for the appointment of persons connected with managing agent. The
Joint Committee consider that to permit managing agents to nomi-
nate even one-third of the directorate (a limit imposed by the Amend-
ing Act of 1936) will be to confer on them an excessive right, espe-
cially where the directorate is large. In the opinion of the Com-
mittee, a managing agent should in no case have a right to nominate
more than two directors or one-third of the directorate, whichever is
smaller. Accordingly, under clause 377 as altered by the Committee,
the managing agent can nominate not more than two directors where
the total number of directors exceeds five, and one director where
the total number does not exceed five.

141. Clauses 378 to 383 (New Clauses) (Secretaries and Treasu-
rers).—The Committee have no wish to make changes in the system
of “secretaries and treasurers” who ordinarily exercise much the same
functions as “managing agents” or “managers” but with this vital
difference, namely, that “secretaries and treasurers” have no right to
appoint any of their nominees to the directorate. The system is free
from most of the abuses to which the managing agency system has
unfortunately been subject. The Committee consider it very desir-
able to give statutory recognition to the system of secretaries and
treasurers, laying adequate emphasis on the safeguards subject to
which alone the office can be held. The definition of “secretaries and
treasurers” makes it clear that only a firm or body corporate can
hold that office but that in other respects, “secretaries and treasurers’”
should fulfil all the requirements of the definition of “manager”.
Provision is made in clauses 378 to 383 for the appointment, func-
tions and powers, and remuneration of secretaries and treasurers.
“Secre'ganes and treasurers” cannot be appointed when there is a
managing agent (proviso to clause 378). e Government will have
no power to notify that there shall be no secretaries and treasurers
in companies engaged in particular classes of business (clause 380).
Their remuneration will be subject to a maximum of 7} per cent.
as against the 10 per cent fixed for managing agents (clause 381):
Secretaries and treasurers cannot be appointed as selling or buying
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agents either by the articles or by the agreement entered into by
them with their companies but only by the Board of Directors and
to the extent determined by the Board (clause 383).

142. Clauses 384 to 388 (New Clauses).—The provisions relating to
“Managers” have been brought together in this part of Chapter IV.
New clause 384 corresponds to original clause 294, and new clause
385 to original clause 295.

143. Clause 386 (New Clause)—This clause reproduces original
clause 292 in so far as it relates fo managers. clause 292 being con-
fined in its operation to managing directors.

'y .’ 144, Clause 387 (New Clause).—This clause provides for a limit
on the remuneration of the Manager. Not more than five per cent.
of the net profits may be paid to a Manager.

145. Clause 388 (New Clause) —This clause provides for the appli-
cation of clauses 311 and 316 to the case of managers, these clauses
having been restricted to directors in accordance with the arrange-
ment of Chapters adopted by the Committee.

146. Part VI—Chapter VI. Clauses 396 to 408 (Original Clauses
367 to 377 and New Clauses 407 and 408).—These clauses deal
with the prevention of oppression by, and the mismanagement of
companies.

In clause 398, the provision in the existing Act [section 153C (3)
(a) (i)] for 100 members of a company having a share capital, mak-
ing an application under the clause, has been restored. In clause
401, new sub-clauses (e) and (f) reproduce the provisions of the
existing Act [section 153C (5) (e) and (f) as in the opinion of the
Committee, there is no sufficient justification for omitting them.

Clause 405 provides for the application of clauses 536 to 541 of
the Bill in relation to complaints preferred under clauses 396 and
397. It is considered desirable to set out the exact form in which
the clauses in question are to apply in a Schedule. This is done by
new Schedule XI of the Bill as amended by the Committee.

New Clause 407.—The Committee are of the opinion that the
Central Government should be vested with power to prevent mis-
management or oppression by nominating one or two members of

the company to hold office as directors for a period not exceeding
three years.

New Clause 408 merely reproduces in a permanent form the pro-
visions of section 86J(2) of the existing Act. That section was
included in Schedule XI of the Bill as introduced and could there-
fore have remained in force only for a period of three years.

147. Part VI—Chapter VII. Clauses 409 to 414 (New Clauses).—
The Indian Companies (Amendment) Act of 1951 (Act LII of 1951)
provides for the setting up of a Commission of not more than three
persons to advise the Government in regard to the exercise of the
powers conferred on them by that Act. It was represented to the
Committee that the time has now come for the replacement of this
Commission by a statutory body to which most of the powers con-
ferred on the Central Government by the Bill could assigned.
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Although this view has the support of the Company Law Committee,
the Joint Committee consider that much the preferable course will be
to keep the provision in the Bill as introduced, that is, to continue the
Commission on an advisory basis. The Committee are of opinion that
responsibility for the due fulfilment of the functions assigned by the
Bill to the Central Government should squarely be placed on the
Government and that nothing should be done to impair or obscure

this responsibility.

Although the Joint Committee have thus retained the Commission
on an advisory basis, they think that it should be put on a permangut
footing instead of its life being restricted to a period of three yeg.w,
as was proposed in the Bill (Schedule XI—Part VI, read with oriﬁ;m'
clause 598). The Committee have, however, increased the maxi xim
membership from 3 to 5, so as to enable Government to provide for
the adequate representation of all the different interests concerned—
see clause 409, sub-clause (a). At the same time, the Committee have
also extended the scope of the Commission by providing that it should
advise the Government on all matters which are referred to it instead
of only on those falling within the scope of the 1951 Act—See clause
410, sub-clause (b). The other clauses in this Chapter reproduce in
Z r;:uch clearer form the proyisions of section 289B of the existing

ct.

148. Part VI—Chapter VIII. Clauses 415 to 423 (Original
clauses 378 to 388).—These clauses deal with certain miscellaneous
matters relating to contracts by agents of the company, émployees’
securities and provident funds etc.

Original clause 379 has been placed as clause 112, as that is a
mptx:ce appropriate place for the provision in the view of the Com-
mittee. .

Original clause 380 has been omitted as unnecessary in view of
clause 218.

The other clauses have been reproduced with certain minor
amendments.

149. Part VII—Chapter I.  Clauses 424 to 430 (Original clause:
389 to 395).—These clauses relating to modes of wirgding up-ofl (:)smf
panies have been adopted with certain minor changes. '

150. Part VII—Chapter II. Clauses 431 to 481 (Original clauses
396 to 449) —These clauses deal with the windi ’ i
egiiRriadioy nding up of companies

The Committee are of the opinion that onl oﬁiciai liqui ;
should function as liquidators in the winding u’p};f companligglgjartgﬁz
Court and that in such cases the Court should not have power to
appoint private persons as liquidators. ' '

Original clause 414 which provided for the appointment of pri
persons as liquidators by the Court has accox%l:;ngly beenq oxp:‘ilt‘gtd?
C&nseqxlfntml and other minor changes have also been effected in the
other clauses. . : ™ . R
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151. Part VIL.—Chapter III. Clauses 482 to 518 (Original clauses
450 to 484).—These clauses relating to the voluntary winding up of
companies have been adopted with a few minor amendments.

152. Part VII—Chapter IV. Clauses 519 to 524 (Original clauses
485 to 489).—These clauses relating to the winding up of companies
subject to the supervision of the Court have been adopted with certain
minor amendments.

153. Part VII—Chapter V. Clauses 525 to 555 (Original clauses
490 to 519).—These clauses contain certain general provisions appli-
gable to every mode of winding up of companies.

""-!' Under the Constitution of India, money received by a public
servant in his official capacity, must be paid into the public account
of India. In view of this provision, the original clause 514 has been
suitably re-cast.

Certain other minor changes have also been made in some of the
other clauses. -~

154. Part IX. Clauses 560 to 576 (Original clauses 524 to 540).—
Original clauses 526 (c)(iii) and 432 have been amended so as to
ensure that private limited companies are registered with the words
“Private Limited” as the last words of their name—See clause 13 (i)
(a) as amended by the Committee.

155. Clause 611 (Original clause 575).—The Committee are of
opinion that so far as Government Companies are concerned, it will
be inappropriate to apply those clauses of the Bill which impose
a penalty in respect of failure to do various things by directors,
managers etc. But the ‘provisions requiring the supply of informa-
tion to shareholders, the submission of returns and the like should
be made applicable to Government Companies also in the same man-
ner as in the case of other companies. '

The Government had prepared a set of clauses, setting forth in
detail the provisions of the Bill which should not apply to Govern-
~ment Companies at all, and the manner in which other provisions
should apply to them. But an examination of these clauses soon re-
vealed various difficulties and in particular that the exemptions and
modifications could not be made an a uniform pattern, as the amount
of Government interest in and the naturé of the activities carried on
by, the various Government Companies differed very widely. The
question has therefore to be determined in each case on its merits;
and the only authority which could possibly be entrusted with the
function is the Government. The Committee have, however, pro-
vided a safeguard, »iz., that copies of every notification issued by the
Government-exempting a Government Company from, or modifying
in relation to such a Company, the provisions of the ﬁill, should be
laid as soon as possible after the issue of the notification before both
Houses of Parliament—See new clause 614.

It has, }'1’6Wevé1"‘,_,beeri‘ made clear that Government Companies
ggrly cqn;s:titutedhshodld not have managing agents—New Clause

o
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The Auditor General has been given power in specific terms, to-
direct the manner in which audit should take place, to conduct
supplimentary and test audits and to comment on the audit re-
port. The comments of the Auditor-General are required to be:
placed before the general body meeting—See New clause 613.

“Government Company” has been expressly defined. The percent-
age of Government interest has, however, been lowered from 80 to
51 per cent., so that the Auditor-General can exercise his statutory
powers in respect of companies where the Government have a majo-
rity interest—See new clause 612.

156. Clause 630 (Original clause 592)—The Committee consiéfs'
that Government should not delegate their powers in favour of a
“person” generally, but only in favour of an “officer”. They also
consider that some important powers should not be delegated at all.
A list of these will be found in new sub-clause (2).

157. Clause 631 (Original clause 593).—This clause has been am-
ended so as to provide that the annual report on the working of
the Act should be laid before both Houses of Parliament within a
year of the close of the year to which the report relates.

158. Clauses 632 and 633 (Original clauses 594 and 596).—In
accordance with the recommendatior. contained in the First and
Second Reports of the Parliamentary Committee on Subordinate
Legislation, new sub-clauses have been added in each of these
clauses providing for all rules made by the Government there-
under being laid before both Houses of Parliament.

159. Original clause 595.—This has been omitted, as the ground
is covered by clauses 14, 28 and 222,

160. Clause 642 (New clause).—The Bill as introduced divided
the “resolutions” of a company, only into two categories viz., “ordi-
nary resolution” and ‘“special resolution”.

The third category “extraordinary resolution” provided for in the
existing Act has been abolished. New clause 642 inserts a conse-
quential (ﬁ;ovision necessitated by the abolition. Any reference to an
“extraordinary resolution” which now occurs in the articles of a
company or in any other document will be construed as a reference
to a “special resolution”. -

SCHEDULES

161. Schedule 1.—Regulation 2 has been omitted as it really adds
nothing to the provision contained in clause 84 of the Bill.

Regulation 21 has been re-drafted to make it clearer.

162. Schedule VII.—Part I of this Schedule setting out the speci-
fic powers of “managing Agent” has been omitted as unnecessary.
All powers not referred to in Part II must be capable of being ex-
ercised by managing agents.
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The Schedule has been made applicable to “secretaries and
‘treasurers”.

The Explanation to item 2 of Part II which defined “relatives”
thas been omitted here, as the definition has been incorporated in
«clause 2 of the Bill.

163. Original Schedule XI.—All the provisions contained in the
original Schedule having been incorporated in the body of the Bill
that Schedule has been omitted by the Committee. e necessity
far new Schedule XI is explained in paragraph 146 in the portion
-,c'galing with clause 405.

164. There is one matter which the Committee would emphasize.
“The Bill confers very wide powers on the Central Government, the
-exercise of which will involve the taking of decisions at the highest
level in the Ministry concerned. The Joint Committee consider
that it is of the utmost importance that Government should create
a full-fledged Department under the appropriate Ministry, function-
ing directly under the Minister concerned, for the administration of
the Companies Act and the discharge of other related functions.

165. The Committee also recommend that Government should
accord the highest go,ssi-ble priority to the consideration of this Bill
at the next session”of Parliament. The Company Law Committee,
which was appointed by the Government of India at the end of 1950,
submitted its report in March, 1952. The present Bill, which em-
‘bodies those recommendations of the Company Law Committee
which were accepted by Government, was introduced in the
Lok Sabha on the 2nd September, 1953, and referred to a Joint
Select Committee of the two Houses in May 1954. The Joint Com-
mittee have considered the Bill at great length after giving full
hearing to representatives of Industry, Business, Labour, Shareholders,
‘Chartered Accountants and members of the Legal Profession. Thus
the Bill has been before Parliament for over a year and a half.
Having regard to the scope and character of the Bill, and its bearing
on the organization and working of the private sector in this coun-
try the Committee consider that it is of urgent importance to place
this Bill on the Statute Book without delay, as otherwise complica-
tion and difficulties might well arise. In the opinion of the Com-
mittee it is therefore necessary that the Bill should be passed into
Law during the next session of Parliament.

166. The Joint Committee recommend that the Bill as amended
be passed.

H. V. PATASKAR,

New DreLHI; CHAIRMAN,
The 2nd May, 1955. Joint Committee.



MINUTES OF DISSENT
I

The Joint Select Committee had to face a very formidable task
in dealing with a very comprehensive Bill which is the longest Bill
ever presented to Parliament, of 612 clauses and 12 Schedules, !

I wish the Bill could be pressed into more manageable dimensions
relegating provisions regarding details to schedules or rules. -We
have in fact managed to make the Bill more formidable in size
with about 650 clauses and with 12 schedules.

The object of the Bill was to amend and consolidate the law
relating to Companies. The 1last substantial amendment  was
effected in 1936 when Sir N. N. Sircar introduced the Bill which
ultimately became Act XXII of 1936. The actual working of the
Indian Companies Act as modified by Sir N. N. Sircar's amendments
disclosed many defects.

Certain malpractices in Company management excited public
attention and comments. The terrific increase in industrial produe-
tion during the Second World War in response to the tempo of war
demands made it clear that there must be a thorough over-hauling
of the Companies Act of 1913. This was not an isolated factor in
India. In England similar shortcomings excited public comments.
The Lacunae in the Companies Act and the defects in administra-
tion enabled profiteers and big financiers who lacked honourable

traditions to misuse and pervert the Company law to serve their
own ends. '

In England Mr. Justice Cohen’s Committee was appointed by
the President of the Board of Trade in June 1943  After taking
oral evidence and considering the Memoranda submitted by experts
the Cohen Committee was satisfied that the great majority cf limited
companies, both public and private, were honestly and conscien-
tiously managed. I wish we could say the same thing for India.
Yet oh the whole the system of limited liability companies has
been beneficial to the trade and industry of this country and cssential
to the prosperity of the nation as a whole.

The role of Joint Stock Companies in the economic development
of the country is of peculiar importance. Since the amending Act
of 1936, the growth of Joint Stock Companies in India has been
rapid and they cover a very large area of industrial and commer-
cial field in the private sector. Their operations embrace by far

the largest part of the economic life of the community that is not
under direct State control.

The directive principles of our Constitution enjoin that the
ownership and control of the material resources of the country

xxvin
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should be so distributed as best to subserve the common good. The
operation of the economic system should not result in the concen-
tration of wealth and of the means of production in a manner
dertimental to the common good.

The Planning Commission rightly pointed out that the directive
principles do not prescribe any rigid economic or social frame-work,
but provide the guiding lines of State policy.

The Bhabha Committee had observed that Company law was.
primarily concerned with means and not with ends. It can at best
provide a legal frame-work for the corporate form of business
management in which organisation, capital and labour are brought
together in a particular form of relationship which constitutes the
essence of private enterprise.

Private enterprise must accept certain broad essential objectives
and it is our hope that those who will operate the mechanics of
company management under the new Statute will maintain certain
standards and not be oblivious of their responsibilities. @ We are
going to have a planned economy and that means private enterprise
must accept a new code of discipline in the larger interest of the
nation. The Planning Commission has rightly observed that private
enterprise will justify itself only to the extent to which it proves
to be an agent for promoting the public good. N

I have nol much faith in ensuring honest and efficient adminis-
tration of Companies by means of legislation. Business would be
conducted in an efficient and honest manner provided the share-
holders would take an intelligent interest in the activities of their
concerns and they are vigilant in safeguarding their interests and
those of the creditors and the general public. I hope that some
of the amendments we are suggesting in the Indian Companies Act
will make it possible for shareholders to exercise a more effective
general control over the management of their companies.

No lawyer or legislator can be against the enactment of legal
provisions for checkmating illegal practices or inefficient adminis-
tration. Yet I must admit that legal doctrines afford sometimes
illusory protection to shareholders. That has also been the verdict
of Lord Justice Cohen’s Committee. They have definitely declared
that, as applied to Companies, the doctrine of ultra vires serves no
useful purpose but is, on the other hand, a cause of unnecessary
prolixity and vexation. Therefore, the Cohen Committee recom--
mended that it would he a sufficient safeguard if provisions in the
Memoranda were alterable by a special resolution without the
necessity of obtaining the sanction of the Court subject to certain
safeguards where debentures had been issued.

. With regard to mis-statements in Prospectus we have made
important recommendations and have made provisions both for
civil and criminal liability. -

‘The Céinpany Law Comniittee presided over by Mr. Bhabha
peinted out that the objects of the- Amending Act of 1936 had been
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to a large extent defeated and Managing Agents had found it
ssible to swamp the Board of Directors with their own nominees.
ﬁ)r. Sushil C. Sen, who was the Special Officer-in-Charge of the
Company Bill and who had considerable experience, had remarked
in his book on the Indian Companies Act— that it would make it
impossible to make the Board of Directdrs' a packed body of persons
representing any particular interest. But the Bhabha Committee
has found that Boards of Directors were still being swamped by
persons closely connected or associated with Managing Agents.

We have made many drastic provisions with regard to Managin
Agents and Directors and put some restrictions on their over-a
remuneration and also on their power to borrow on the security of
the assets of the Company. Unless the Government is prepared
to accept the suggestion of the Company Law Committee regarding
the creation of a Central Authority to administer the Act, I would
not be prepared to vest very wide and almost uncanalised powers
on the Government in diverse matters as contemplated by the Bill
.as amended by the Joint Committee. Parliament should impose
adequate safeguards before it vests the Government with the extra-
ordinary power of terminating the Managing Agency system in such
industries as it may choose to notify by a publication in the
Gazette. This power of abolition of the Managing Agency system
by executive fiat may be influenced by political objectives and may
act as a deterrent on company formation and may check injtiative
and may lead to undue cramping of the activities of the existing
concerns unless an alternative system is achieved it would be
unwise to destroy the existing system in a precipitate manner.

The apprehension is not unreasonable that in our anxiety to
tighten up the provisions of the Companies Act in order to make
the Managing Agency system shorn of its abuses and malpractices,
we have gone too far and prescribed too many restrictions which
in actual practice would make difficult, if not impossible, the smooth
and efficient management of business. At least in respect of
Director-controlled Companies, which do not appoint any Managing
Agents, the minimum restrictions should be provided as in the
United Kingdom Act.

It is one thing to prescribe restrictions, limitations or fetters,
sitting in a Select Committee or discussing a Bill in the placid
atmosphere of a legislative chamber. Yet the sum total may
create an impracticable situation from the point of view of Company
formation or the practical working of a business concern. It is
not wise to drive the private sector to the tender mercies of a
bureaucracy and this may lead to jobbery or corruption. We can
only hope the restrictions and fetters would not introduce too much
rigidity and would cause lack of incentive and that they would not
prejudice the interests of the private sector and the efficient working
and growth of industries so vital for the economic uplift of India.

I must express my regret that the basic recommendation of the
Company Law Committee for the creation of a Central Authority on
the lines suggested by them has not been accepted by the Joint
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Committee. In my opinion the absence of a Central Authority, as
strongly urged by the Bhabha Committee, would to a large extent
defeat the object of this comprehensive Statute. Very cogent reasons
have been advanced by the Bhabha Committee for the creation of
a Central Authority to direct and supervise the administration of the
Indian Companies Act. There is a need for a Central Organisation
continuously watching closely the activities of Joint Stock Com-
panies in India. Law can formulate certain conditions or circums-
tances in which the provisions of the Companies Act would be
applicable. The Bhabha Committee administered the appropriate
admonition that their intentions may be frustrated by superficial
changes in the management of the competitive business or its nature.
The applicability of definitions or categories or conditions or cir-
cumstances prescribed in the Statute to marginal cases would be
a difficult and delicate task. The avoidance of rigidity may be
desirable in some cases. Only an apgropriate authority with requi-
site experience and knowledge can administer the law pro erli\(I and
command public confidence so vital in these matters. gir . N.
Sircar's Amending Act of 1936 was not per se defective. But the
lack of an appropriate organisation maintaining a close watch over
the working of Joint Stock Companies was responsible for the un-
satisfactory working of the Statute and the prevalence of malpracti-
ces. There is no good having a comprehensive Company law. unless
Yyou set up a regular machinery for making proper application of it.

The Bhabha Committee pointed out that in the United Kingdom
‘he Board of Trade functions as a central authority. They also
referred to the Securities and Exchange Commission set up in U.S.A.
by the Act of 1934 as discharging vital functions. I would impress
upon the hon’ble members of the Parliament the desirability of
accepting the recommendation of the Bhabha Committee and to
provide for theé creation of a Central Authority or Organisation as
recommended by that Committee in paragraph 257 of its report.
The majority of witnesses who appeared before that Committee
favoured a statutory authority created under the Indian Cbmpanies
Act in preference to purely departmental organisation. Depart-
mental organisation may be easier to work. But a statutory autho-
rity, as the Bhabha Committee rightly pointed. will create more
confidence and possess more elasticity and initiative. I am strongly
urging that such a statutory authority should be created for the
purpose of working this statute. The Advisory Commission suggest-
ed in clause 409 will not serve the purpose. The powers are not ade-
quate and their functions are not as comprehensive as recommended
by the Bhabha Committee. Major issues of economic policy certainly
would be determined by the Government.  But once such issues are
settled, the application of the same to individual companies should
be the responsibility 6f a quasi-independent authority which will
examine the problems involved in a detached manner and be
guided solely in this regard by the general directions given under
the Statute or in the decisions of the Government.

There is considerable force in the recommendations of .the Com-
pany Law.Committee that it is only in this way that the Central
A_tuthomty_ can maintain its independent character and avoid susbi-
clon of bias or partisanship in the discharge of its functions. The
186 LS .
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Commission, as suggested by the Bhabha Committee, should have
the powers of inspection and investigation as well as supervision
of winding up proceedings and should also keep investment markets
in the private sector of the economy under continuous observation.

It is to be admitted with regret that the Government of India.
as has been pointed out by the Bhabha Committee, have not the
adequate organisation for dealing with important matters relating
to. capital issue control. regulation of stock exchanges and other
matters connected with the promotion and formation of Joint Stock
Companies. The Commission can also help in the building up of a
cadre of trained technical and administrative staff needed for proper
and efficient administration of Indian Companies Act and to analyse
and study prospectuses, company accounts and problems of invest-
ment finance.

N. C. CHATTERJEE.
New DELHI;

The 28th April, 1955.
1I

I shall make a few observations on the Bill as revised by the
Joint Committee.

To me it appears that ‘he dominant features of the Bill are the
treatment of the Managing Agency System and the powers vested
in the Central Government in relation {0 the administration of in-
corporated companies. The Bill with about 650 clauses and 12
schedules is probably the biggest piece of legislation in size and
scope, on the subject in anf country. Although the Bill in its origi-
nal form was framed largely on the model of the UK. Act and the
recommendations of the Company Law Committee it has undergone
radical changes at the hands of the Joint Committee. The original
Bill embodied provisions relating to the Managing Agency System
designed to give effect to the recommendations of the Company Law
Committee. The object of these recommendations was to remedy
the situation arising from the abuses which had crept into the
system on account of the practices of a sec'ion of the Managing
Agen:s, during the postwar days and they proposed to achieve the
object by tightening up the conirol over the system. The Commit-
tee were definitely of opinion that the system had served a useful
purpose and that shorn of the abuses tha! had crept in, it had great
potentialities for developing the private sector. The Joint Commit-
tee have however introduced’provisions of a sweeping character
which virtually seek to abolish the system, instead of mending it.
The Bill as revised by the Joint Committee does not openly and
expressly provide for the abolition of the system. In my opinion,.
open abolition of the system would have been better in the interest
of the economy of the country than the veiled one. This S:ate of
affairs gives rise to a large measure of uncertainty and unbalance
in the economic situation which is more damaging to the economy
than a s'raight abolition. In this context the provisions of clausz-
323 of the Bill may be examined. The first stage in the process of
abolition of the Managing Agency system is envisaged in this new
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clause which empowers the Central Government to declare that
companies engaged in certain classes of industry or business shall
not have Managing Agents and on such declaration being made by
them, the companies concerned should terminate the Managing
Agency contracts within a specified period.  The Bill also vests
powers in the Central Government to approve or disapprove of
Managing Agency contracts when they are due for renewal. The
provisions embodied in clause 323 and the provisions relating to
approval of renewal introduce a large degree of uncertainty into
the private sector of the economy which in the con'ext of the indus-
trial progress of the country cannot be contemplated with equani-
mity. The psychological effect of ‘hese provisions will prove to be
far more disastrous to the economy than the physical effect of the
provisions.

Chapter VI provides for prevention of oppression and mis-
management. The court is empowered ‘o give appropriate relief
against oppression of the application of a certain number of mem-
bers. The Central Government too are given powers simultaneous-
ly to deal with cases of oppression or mismanagement. They are
vested with powers to appoint two directors to hold office at their
discretion. This is a novel provision which seems to be fundamen-
tally opposed to the accepted canons relating to management of
companies. This provision is calculated to disrupt the working of
the company itself rather than to secure the proper management
of the company.

The Bill contains some clauses which deal with persons in
accordance with whose directions or instructions, directors are
accustomed to act and penalties are provided for breach of the pro-
visions. The interpretation of these clauses may often lead to
anomalous results as they impose legal obligations of an onerous
character on persons who may really have no part or lot to play
in the affairs of the company.

It appears to me that there are two distinct spheres in the affairs
relatjng to companies one which is exclusively for the company
concerned in which the operation will be the sole responsibility of
the company and the other which should be of a regulatory charac-
ter in which the State and the Legislature should have their say
in the public interest. I feel that this distinction which is the
characteristic of the existing companies Ac: seems to have been
abrogated almost completely. The absence of a clear delimitation
of the two spheres seems right through ‘he whole Bill. The machinery
relating to administration of companies has therefore become
very complicated. In fact the Bill imposes on company Manage-
ment so many obligations of an onerous character which are mostly
technical that the company will be hard to put to it to comply with
them strictly. Broadly speaking the approach to the question of
company law reform has been compleiely legalistic and the struc-
ture has become very complicated. The requirements of the situa-
tion could have been adequately met by amendment of the portions
of the existing law which needed reform.

New DELHI;
The 28th April, 1955. S. CHATTANATHA KARAYALAR.
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We do not agree with the halfhearted recommendations of the
Committee in regard to the Managing Agency System. We feel
strongly that this system is not only responsible for many malprac-
tices and abuses and has long outlived its span of useful existence.
The capita! narket is more developed to-day than it was 1n the 19th
century and it is not so difficult now to raise capital from the
market even in the absence of the managing agency system. More-
over, a number of financial institutions have recently been set up
to provide long-term capital to industry. In our view, therefore,
there is no reason whatsoever for the retention of a system which
already stands self-condemned.

The managing agency system has all along been associated with
the concentration of economic wealth and power in the hands of a
few. 1t represents the cult of ‘Ceazarism’ in economic affairs. And
economic concentration only too often leads to political concentra-
tion of power. As long as this system continues io exist it will not
be possible to achieve an egalitarian society based on economic
justice and fair play. ’

K is our firm view {hat the managing agency system is a relic
of industrial feudalism in this country and should be forthwith
abolished. That even the majority of the members of the Select
Committee are not satisfied with the system will be cvident from
the fact that it has been now proposed to vest the Central Govern-
ment with power to notify that companies engaged in specified
classes of industry or business shall not have managing agents as
from a specified date. Under .the circumstances and particularly
in view of the overwhelming evidence against the past conduct of
most of the managing agents it is difficult to appreciate the reasons
which have deterred the majority of the members from recommend-
ing the total abolition of the system of managing agency forthwith,
or even seiting a definite time limit within which the system will
be completely abolished. We may also add that Secretaries and
Treasurers for whom provision has been made in Chapter IV could
easily fulfil such useful functions as the managing agents are at
present considered to be performing:

2. As stated ubove we are unconditionall i

) y opposed to the conti-
nuar;ge ol tl‘ue managing agency system. If, however, Parliament
would nevertheless acquiesce in its continuance, we would suggest

the following modifications in the i g
S e Ganing, modifh ¢ recommendations made by the

. (a) In clause 327 the term of office i
of the managing agency of
(a)?yre(;o;ggia&};n :}rllguld be reduced to 10 years gin gthe zase
ng agemte, or subsequ.ent appointment of manag-
(b) In clause 327 remuneration s
cent of net profits.
Committee recommend
secretaries and treasur
to managing agents.

_should be limited to 7} per
This is the amount which ?he’
s (in_clause 381) for payment to
ers who occupy 1 position similar



XXxv

(¢) In clause 352, the minimum remuneration in case of loss
or inadequacy of profits should be limited to a maximum

of Rs. 30,000 a year.

3. We feel extremely unhappy that the committee has not
recommended the establishment of a Central Authority, for the
many grave irregularities in the management of company -affairs
could not be prevented and even the moderate provisions of the
company law were not enforced as the administrative staff were not
in a position to give undivided and expert attention to the working
of the Company Law. . It will serve little or no purpose to stream-
line the Company unless an adequate and competent machinery is
set up for its proper and efficient working. We do not think that
the departmental machinery that is proposed would be able to fulfil
this cnerous responsibility. The Company Law Committee after
considering fully all aspects of this question has recommended the
establishment of a Central Authority for working of the Company
Law. They have advanced very cogent arguments in support of
this suggestion which we do not consider it necessary now either
to rccaptulate or dilate upon. We need only say that the Law,
however good it may be, will be ineffectual in the absence of a
proper and efficient administrative apgaratus.

4. We regret that the Bill does not provide for representation of
labour on the Board of Directors. We are strongly of opinion that
labour should have some representation on the Board. In modern
industry #nd business, labour plays as important a role as capital
.or management. Further we feel that such a provision will promote
better industrial relations and improve efficiency.

5. As régards the appointment of auditors we are of opinion that
this should not be allowed in the name of the firm but in the name
of the individual. The auditor must not be regarded as a business-
man, but as one belonging to a profession. The practice of appoint-
ing auditors in the name of the firm is tending to give the character
of a commercial venture to the profession. And in consequence
some of the firms of auditors are developing into hereditary concerns.
Besides. the audits are getting concentrated in the hands of a few
firms. This practice does not allow real talent to play its role.
On the contrary, as is inherent in commercialisation, it is tempting

aud®ors to unprofessional conduct.

It follows from the above proposition that there should be limita-
tion placed on the number of audits that an individual can take up
without marring efficiency. Under the scheme of the Bill limita-
tion is put on the number of directorship that a person can hold.
And we feel that, in the interest of the profession and that of th

shareholders similar limitation be placed on the auditors, .
M. S. GURUPADASWAMY.
V. K. DHAGE.
BIMAL C. GHOSE.
* NEw DELHI; AMJAD ALL

The 29th April, 1955
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We wish to record our note of dissent on the following clauses:—

1. Clauses 84—89.—The provisions regarding classification of
shares and the rights to be attached .o each class have undergone
careful revision by the Committee and incorporate progressive
ideas. However, we feel that the recommendation of the Company
Law Committee, 1952, that preference shares sl;ould have only
qualified voting rights in certain contingencies (vide Report, Para.
48) should be fully implemented. While clause 86 of the B11} quali-
fies the right of the holders of Preference shares to vote in the
manner envisaged by the Company Law Commitiee, Clause 89
provides that the present voting rights in respect of preference
shares, already issued, will be unaffected by clause 86. We do not
feel that there is any justification for discrimination between the
existing preference shareholders and those who will hold preference
shares issued after the commencement of the Companies Act, 1955.
They should all be treated alike.

2. Clause 223.—We are of the opinion that Government should
have power to appoint a dul} qualified person or persons as an
auditor of the Company, in supersession of one appointed by the
Company, if the Government thinks it necessary and proper to do
so in the interest of the company. Such a provision would ensure
more independence on the part of an auditor in examining the

accounts of the company and enable him to discharge his duties
more effectively.

3. Clauses 264 and 407.—(i) The Committee has recognised the
wholesome principle that while the right of decision is that of the
majority, the minority have a right of representation. This has
been embodied in clause 264 which permits companies to provide
for cumulative voting at elections of its directors and in clause 407
which provides for the nomination by the Government of two
directors to represent minority. We feel, however, that this does
not go far enough, as cumulative voting is only optional. Company
promoters would be slow to exercise this option not only because
of conserva.ism but also because they would not readily give up
the right which they now have and exercise of appointing all the

directors because of their holding or controlling a major block of
shares in the company. )

(ii) We are conscious that clause 407 makes provision for
Government to accord represen.ation to minorities by nomination
but these powers can be exercised only under given circumstan-
ces. It is not easy for minority shareholders, who are kept in
ignorance of the actual working of the companies’ affairs, to make
out a case for relief by the Government except on hea’rsay and
rumour. The lack of information puts a handicap on the minority
to get relief from a court of law, though there may be a general
feeling of dissatisfaction amongst them about the management of
the company. It is our submission that the ri

- ht inoriti
representation on Boards should be regarded gas ::fic:rr;::&!;ltles to
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(iii) Of all the proposals made to ensure the constitution of a
Board of Directors some of whose members at least are indepen-
dent of the controlling interest, the system of cumulative voling
commends itself because of its effectiveness and simplicity. It has
been tried and appreciaied in countries abroad, and we plead that
when we introduce the principle in our Company Law we should
do so whole-heartedly and give it the best chance of survival and

success.
NARENDRA P. NATHWANI.

R. R. MORARKA.

NeEw DELHI;
The 29th April, 1955.

\'

The Joint Committee have made many major changes in the
Draft Bill, some of which are of a fundamental nature. The more
important of the new provisions are those relating to managing
agents and secretaries and treasurers; those requiring greater
details to be given in balance-sheets and profit and loss accounts,
and filing of balance-sheets of private companies with the Registrar;
those affecting the qualifications, rights and duties of directors;
those providing for investigation of the ownership of companies and
giving increased powers to the Central Government in respect of
appointment of inspectors; and those tightening up the provisions
relating to prospectus. The Bill in its present form is prolix, instead
of concise; complex, instead of simple and intelligible; and restric-
tive and rigid, instead of flexible. It is mainly on the issue of these
objectionable features of the Bill that we differ from the majority

view. !

The existing Companies Act has about 300 sections. The Draft
Bill contained 612 clauses, whereas the Bill as it has emerged from
the Joint Committee contains about 650 clauses. Even the revised
U.K. Companies Act is shorter, and includes 462 sections. More-
over, there are many instances of loose drafting, especially in
clauses 2(3), 4, 56, 136, 197, 238, 293 and 454. There are many
provisions which add to the complexity of the Bill. Probably,
clauses 2(3), 6 and 7 defining “associate”, “relative” and ‘“persons
in accordance with whose directions or instructions the directors
are accustomed to act” are the ones that are chiefly responsible for
the complexity of the Bill. The meaning of the term “associate”
has been made more comprehensive, and now includes a number
of persons, firms and corporations, who were not regarded as
“‘associates” at all in the draft Bill or in the existing law. The third
term will lead to arbitrary interpretations. Complications will
also arise owing to provisions such as liability of promoters
for omission of relevant facts from prospectuses, even where such
omission is of an immaterial nature, or gives an impression to
shareholders less favourable than that which they would otherwise
have got. Other provisions which are unnecessary in our opinion
are: independent auditing by qualified auditors of private com-
panies; filing of balance sheets of private companies with the
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Registrar; and the filing of the draft of the managing agency agree-
ment (before the agreement is signed) with the Registrar along
with the memorandum and articles. The margin of time in the
existing Act for raising the minimum subscription before allotting
shares has been reduced from 180 days to 120 days. We think this
will cause the abortion of many new enterprises, as in ;x}dla the
capital markets are not highly developed and other conditions are
not as favourable as in other countries. At the same time, it will
not afford a commensurate benefit to subscribers. The provision
in the Bill allowing persons who are not members to attend and
vote at company meetings, and to speak in the meetings of private
companies, is a dangerous provision, as it will enlarge the scope of
professional mischief-mongers. The provision in one of the Sche-
dules to disclose the secret reserves of a company in its published
accounts is unnecessary, and it will create confusion and might
lead to embarrassing demands on the management from share-
holders and others that are inconsistent with the present policy of
the Government to encourage corporate savings.

The complexity of company management would certainl
increase if this Bill is enacted, as it contains many clauses whic
have a retrospective effect, and which would cause disturbance in
existing rights and liabilities of shareholders and others and create
embarrassing situations. Especially objectionable in this respect are
the clauses. relating to the voting, dividend and other rights of
shareholders, and investments of a company in excess of the pres-
cribed limit. Prevailing share values are based on existing rights
of shareholders, and if these rights are disturbed, changes in share
value would occur, resulting in undeserved losses to some and
windfalls to others. According to clause 373, investments made
after 1st April, 1952 and before the commencement of this Aect,
which are in excess of. the prescribed limit, and which do not get
the requisite approval in a general meeting of the company and of
the Government, are required to be sold off within two years. This
may lead to heavy losses to the companies affected, particularly if
there is no ready market for such shares.

Over and above these complexities, there are many needless
prohibitions and restrictions in the Bill. The absolute prohibition
a%alnsp the issue of equity shares with differential rights in respect
of voting, dividends, etc., does not seem to us to be advisable in the
prevailing circumstances. Similarly, the prohibition to appoint
associates as buying and selling agents on commission basis in India
irrespective of the fact that their business connection with managing
agents or secretaries and treasurers is remote, and irrespective of
the fact that they may be the best qualified parties, may not neces-
sarily operate to the benefit of the company. Clause 79 prohibits the
reder,nptlon of preference shares from sale proceeds of the com-
pany’s property. We do not see why a company should not be allow-
ed to redeem its preference shares out of the sale proceeds of its
unwanted property. Similarly, we are unable to understand why
clause 77 prohibits the application of, or writing off of, premiums
received on shares to or against items other than those Iz;id down.in
the clause, especially the writing off of premiums against revenue
losses. In many instances, even minute details which should best
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have been left to the company to work out, are sought to be regulated
by law.

There are many instances of restrictions being needlessly heavy.
For instance, the appointment of managing agent or associate as
selling or buying agent outside India requires a special resolution
instead of an ordinary resolution. Similatly, lvans to companies
under the same management in excess of specified limits also
require a special resolution, instead of an ordinary resolution.
There is no reason why a special resolution instead of an ordinary
one is necessary for the appointment of certain persons connected
with managing agents as directors, especially as the right of manag-
ing agents to nominate ex-officio directors is limited to one-third
of the board or two persons, whichever is less. Under clauses 309
and 310, an increase in the remuneration of directors is subject to
Government approval although the fixing of such remuneration in
the first instance is not subject to their approval. Similarly, Gov-
ernment approval is necessary whenever there is a change in the
constitution of managing agents, not only when such change is of
a material nature, but also when such change is of no consequence
at all, as for example, when a nominal or infinitely small fraction
of the shareholding is transferred.

Joint Stock Companies have been the most important form of
industrial and commercial organisation in all democratic countries
during the last century, and, indeed the number of joint stock com-
panies and the value of their paid up capital in any country may
be regarded as a rough index of its industrial and commercial
development. As the company law of a country has an important
bearing on its economic development, its provisions should be con-
ducive to the promotion of joint stock comlfanies, their efficient and
honest management and healthy growth. In our view, the present
Bill contains many provisions which are needlessly restrictive
rather than helpful, and complex and ambiguous rather than simple
and intelligible. This will hinder rather than facilitate promotion of
companies, and make their day to day administration rigid and
difficult, especially for smaller parties who cannot afford either to
employ legally qualified staff or to pay heavy fees to legal experts.
In India, the companies tend to be smaller in size than in advanced
countries such as the UK., and the U.S.A. Moreover, in the interest
of industrialisation, especially in the country-side, it is necessary
that more and more companies should come into existence, and, to
this purpose, the Company Law should be made simple and §lexible,
in order to make its operation easy for promoters and organisers
in the country-side. If the present complex and restrictive charac-
ter of the Bill is retained, it may discourage the formation of small
companies, especially in the country-side, and cause the conglo-
meration of companies in large cities, such as Bombay and Calcutta,
where expert legal advice and other facilities are available. In
our opinion, the cumulative effect of the Bill, if passed, on econo-
mic growth will be, to say the least, not salutary.

Another important feature of the Bill to which we would draw
attention is that the Government have acquired powers—listed in
Appendix VI—some of which are unnecessary in our opinion, which
will restrict the scope of the formation of healthy traditions so



XL

necessary for the growth of human institutions. It is our convic-
tion that most of the malpractices in the.past have been due not
to imperfections in the law itself, but due to the laxity and lack
of vigilance on the part of the administration. We are, therefore,
of the view that, in order to carry out their responsibilities under
this Act, the Government should create a special department
under the Finance Mimistry, staffed by top-ranking administrators
and legal experts, to cope up with the work. Wherever the Gov-
ernment wish to delegate the powers to other persons or authori-
ties, they should take care to see that such persons are of the
highest calibre, in no case below the rank of a Joint Secretary,
and that such authorities have adequately qualified and
experienced members and staff.

The most revolutionary change brought about by the Joint
Committee is the incorporation of a provision authorising the
Government to prohibit by notification the managing agency
system in any industry. Although the Company Law Committee
and other responsible bodies had recommended that the managing
agency system should be amended rather than ended, certain
powerful political elements have been obsessed with the idea of
gradually abolishing it. The Joint Committee have added a pro-
vision authorising Government to do away with managing agents

in any industry, allowing the appointment of secretaries and
treasurers in their place.

The problem which neither the Joint Committee nor the
Government have solved is that of an alternative form of
managerial organisation to replace managing agents. That the
system is indispensable in the present circumstances is proved by
the fact that the Joint Committee have found it necessary to allow
in notified industries the appointment of secretaries - and trea-
surers, whose functions, powers and terms of appointment differ
only slightly from those of managing agents. We are of the view
that it is not advisable to abolish the managing agency system
merely because of the abuses to which it has been subjected by a
few managing agents, in the same way as it is not advisable to
place needless restrictions on the working of joint stock companies
because of the malpractices of a few. %/[oreover, since the Com-
pany Law Committee have reported, and since the Company Law
has been amended in 1951, nothing has happened which calls for
such drastic steps as the abolition of the managing agency system or
the imposition of undue restrictions on management. If the
Government are in favour of . abolishing the managing agency

system, they should try to foster some alternative system of
management. :

Shri Tulsidas Kilachand had submitted to the Committee a mem
randum suggesting that instead of abolishing the managing :?ézncg;
system, encouragement may be .given for the development of the
director-controlled form of company management by relaxing restric-
tions in favour of the latter. Since the Bill is ccloured by a bias
agains. managing agents, and since the apprehension about the likeli-

hood of their malpractices is responsible for the e i i
. : Rt Xces -
tive character of its provisions, the logical method ofs l:ilcyoJf:gi‘:lcg
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the growth of director-controlled companies is by appropriately
relaxing in their favour those restrictions that are laid dcwn with a
view to preventing abuses by managing agents. As a basis for
such 1elaxation it is suggested that no more restrictions be
placed on our director-controlled comganies than those prevailing
in the laws of other countries in which the director-controlled
form obtain. Since our Company Law is based on that of the
UK., and since the director-controlled form of campany manage-
ment obtains in that country, it is suggested that the restrictions
placed on director-controlled companies in India should be more or
less in line with those obtaining there.

In conclusion, we feel that the Bill was gone threugh the Joint
Committee with extraordinary speed, particularly during the later
stages, very little time being available for the study of the Report
of the Committee and the final draft of the clauses. We are giving
below our views on some of the clauses where they materially differ
from those of the majority. We have differences on other clauses
too, but as they are relatively less important, we do not think it fit
to bring them out at this stage.

Clause 2(2).—This clause defines an ‘“associate”. On the
recommendation of the Company Law Committee the term “asso-
ciate of a managing agent” was introduced by, and defined in the
Indian Companies (Amendment) Act, 1951, which definition was
adopted in, the draft Bill. The Joint Committee have re-defined
it, making it more comprehensive and applicable to secretaries
and treasurers also, and adding to the list relatives of individual
managing agents and of partners of firms of managing agents or
secretaries and treasurers, as well as holding companies and
many other categories of persons. The Joint Committee have
added an explanation to the effect that if A is the Associate of B,
then B is the Associate of A. In so far as relatives are concerned
we have suggested a modification in its definition under clause 6.
The definition of associates is so wide that a person may become
the associate of another even without his knowing it, or without
he himself having anything to do with it, or without his having any
business connection whatsoever with his co-associates. This may
lead to many absurd or anomalous situations.

The circle of associates of a person will fluctuate with do-
mestic events like births (including illegitimate births),
adoptions, deaths and marriages; with changes in shareholdings
and partnership shares; and with appointment or retirement of
directors, managers and managing agents or secretaries and
treasurers. The disabilities and liabilities of, and restrictions on,
associates arise under about twenty clauses of the Bill, and many
of them are of a serious nature. For instance, if a company is
being investigated, the affairs of the managing agent’s cousin’s
husband would be liable to be investigated even if he does not
know the managing agent and has no business connection with
him whatsoever, merely if the inspector thinks it necessary for
the purpose of his investigation. Associates, no matter how
remotely connected, cannot obtain loans from, or be appointed
selling and buying agents on commission basis in India by, the
companies managed by their co-associates. Moreover, persons who
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not associates to start with might become associates later on
ab;e virtue of marriages or other events mentioned above, and thigt
would create embarrassing situations. We suggest that the impli-
cations due to this definition in regard to the situations that may
arise under each of the twenty relevant clauses should be fully
worked out with a view to eliminating unintended and anomalous
consequences. We also suggest that the term should be so defined
as to create the relationship of “associate only if there is evidence
of substantial business connection.

Clause 5.—According to this clause, cificers who authorise
wrongful acts or omissgions would be punishable only if they do so
knowingly and wilfully, but those who actually commit the wrong-
ful acts or omissions would be punishable if they commit them
knowingly, and even though they may not commit them wilfully.
An officer might be required to do something against his will on
the instructions of his superiors, who might regard such action as
perfectly legal. Therefore, the words “knowingly and wilfully
should be substituted for the word - “knowingly” to cover also
those cases in which the officer himself does an act of omission

or commission. .
Clause 6.—This clause defines the word “relative” used in clause
2(2) and also in Schedule VIL

The definition is too wide and at least cousin and their spouses
should be omitted. Accordingly sub-clause (v) should:be deleted.

Clause 7.—This clause gives the interpretation of “persons in
accordar e with whose directions or instructions the directors are
accustomed to act’. The clauses affected are clause 294, relating
to loans to directors; clause 369, relating to loans to managin,
agents; and clause 161, relating to penalty for non-compliance wit
provisions requiring submission of annual returns. This term is
vague and capable of arbitrary interpretation. For instance, the
managing director of a Government-owned company, such as, Sindri
Fertilizers and Chemicals, Ltd., may be said to act in accordance with
the directions or instructions of the Production Minister. Should
the Minister be made liable under the abovementioned clauses?
This vague term should not be used at all. Although in the U. K.
Act this term is used, it is not necessary in the Indian law in view
of the use of alternative terms such as “associate” and “relative”,
which are not used in the UK. Act. The terms “associate” and
“relative” are clearly defined, and are more comprehensive.

Clause 32.—This clause requires that along with the memoran-
dum and articles, the proposed managing agency agreement or the

proposed agreement with the secretaries and treasurers should
also be presented for registration.

Such proposed agreements have no legal validity, por ane the
parties concerned bound by their terms. Such practice may cause
misunderstanding in case it becomes necessary to alter the terms
when the final agreement is made and signed. ‘Only the final agree-
ment signed by the parties concerned should be ‘required to be
presented for registration.

Ciause 43.—Under sub-clause 5(b), where the omission from a
prospectus, or statement in lieu of prospectus, of a matter required
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to be specified therein is calculated to mislead, such an omission
will be deemed to be an untrue statement which will subject the
promoters to civil and criminal liability under clauses 61 and 62.

An omission may be due to an oversight or a bona fide belief
.on the part of the promoters that it is not neaessary or material
or relevant. The onus of proving that the omission was bota fide
lies on the promoters under clauses 61 and 62, and whereas the
promoters would have an opportunity to prove that the assertions
made in their statements are true or based on official reports or on
expert opinion, such a defence would not be available to them in
the case of omissions. Moreover, even if the omission is immater-
ial, or even if the omission gives an impression which is less
favourable than that which the shareholders would have otherwise
got, the promoters would still be liable. In the U.K. Act, there is
no liability for omissions. Sub-clause 5(b) should be deleted,
but if it is retained, provision should be made to exempt omissions
of a bona fide nature, omissions 'which are not material, and omis-
sions which give an impression to shareholders less favourable than
that which they would have otherwise got. The same remarks apply
to clauses 64(b) and 69(6) (b).

Clause 68.—This clause deals with prohibition of allotment of
shares unless minimum subscription is received. Under sub-clause
(5), if minimum subscription is not received within 120 days of the
first issue of the prospectus, the money collected has to be returned.

In an underdeveloped country such as India, where the capital
market is not highly developed, and where investors are scarce,
promoters should be given adequate opportunity and provided a
liberal margin of time to collect the minimum subscription. The
going would be particularly difficult for small parties and for new-
comers, especially in non-urban areas, unless the provisions are
liberal in this matter. Therefore, either the present time limit of
180 days should be retgined, or provision must be made to extend
on application the proposed time limit of 120 days by further 60 days.

Clause 77.—This clause requires that premiums on shares should
be shown in a separate account, and specifies the items against
which such premium can be written off, or purposes for which it can
e applied.

Sub-clause (2) is an example of unnecessary restrictions whith
lay down rigid provisions regarding minute details, which may best
be left for the management to work out. There is no reason why
premiums should not be allowed to be written off against revenue
losses and other appropriate items. '

 Clause 79.—It provides that preference shares may be redeemed
only out of profits of the company or out of the proceeds of a fresh
issue of shares made for the purpose of redemption. In the Draft
Bill, it had been provided that such shares could be redeemed also
out of the sale proceeds of any property of the company.

What is wrong about a company disposing of unwanted proper-
ty in order to redeem preference shares, especially if it has no re-
serves made up of accumulated profits or if a fresh issue of shares is
not advisable? This is another instance of purposeless restriction
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on the minute details regarding the working of a comgany, which
should best be left for the management to work out. It would be
in the company’s interest to retain the provision in the Draft Bill.

«Cluuse 87.—This clause lays down that after the commencement
of this' Act, no company shall issue equity shares with dispropor-
tionate rights in regard to voting, dividend, participation in the dis-
tribution of capital assets on liquidation or other matters.

This restriction has been imposed on the ground that persons
holding minority share capital with disproportionate voting rights
might be able to acquire control of the company, which would
leave scope for malpractices on the part of managing agents. Where-
as the objection against disproportionate rights may be justified on
this ground, the objection against disproportionate voting rights in
respect of dividend or participation in the assets of the company on
dissolution is not altogether justifiable. A company whose shares are
quoted at half the face value would not be able to atfract fresh
equity capital unless the new issue offers some additional ad-
vantage. It would, therefore, be advisable to allow all companies to
issue shares carrying disproportionate rights other than voting rights.
Berides, in order to encourage the director-controlled form of manage-
ment, companies not having managing agents or secretaries and
treasurers should be allowed to issue shares with differential rights in
respect of voting, dividends and other matters.

Clause 88.—This clause provides that existing companies with
equity shares having disproportionate voting rights shall bring the
voting rights in conformity with this Act within three years of the
Act coming into force; and, in respect of any resolution relating
to appointment of managing agents or buying and selling agents or
the grant of a loan to any managing agent, existing voting rights
shall be so exercised as to be in conformity with this Act immediate-
ly on its taking effect. *

A disturbance in this matter would unjustifiably lead to rise
and fall in share values with disproportionate rights, and it would
cause some shareholders to suffer losses and others to reap wind-
falls. This matter should be left to shareholders to be settled among
themselves.

Clause 110.—Under this clause, where directors refuse to trans-
fer shares, whether partly or fully paid up, the transferor or trans-
feree has been given a right of appeal to the Central Government.

The Company Law Committee had recommended that such ap-
peals should be heard by the Central Authority proposed by them.
But under either clause 406 or any other clause, the Government are
not required to refer such appeals to the Advisory Commission,
although under clause 630 the Government are empowered to dele-
gate such powers. As recommended by the Company Law Com-
mittee, the right of appeal against refusal of registration should
be given to the transferor or transferee only in the case of fully

aid-up shares. Further, instead of the Central Government, the
gligh ourt should be empowered to hear such appeals in camera
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Clause 175.—According to this clause, the member of a company
is entitled to appoint another person, whether member or not, as.
his proxy to attend and vote on a poll; and, in the case of a private
company, also to speak at such meetings.

. This would mean that outsiders having no genuine interest in the:
company, but bent upon mischief, would be enabled to cause trouble
at meetings. This provision would encourage professional mis-
chief-makers without affording a commensurate benefit to the com--
fany or its shareholders. This matter should not be prescribed by
aw, but left to be determined by the Articles of Association of a.
Company.

Clause 197.—Sub-clause (1) of this clause lays down that “‘the
total remuneration (other than sitting fees) payable by the company
to its directors, its managing agent or secretaries and treasurers, if
any, and its manager, if any, shall not exceed 11 per cent. of the
net profits of the company”. Sub-clause (4) lays down a limit of
Rs. 50,000 per annum, but it is not clear whether this limit applies
to the remuneration of each such person or all of them put together.
This sub-clause was added by the Joint Committee at the last minute,.
and bears the impress of inadequate consideration and imperfect
drafting. Moreover, when read along with clause 308, the confusion
becomes worse.

We suggest that the two clauses referred to above should be re-
drafted; the salaries payable to directors, and managers should be
excluded in calculating the remuneration payable to directors; and
an overall limit of 5 per cent. of net profits over and above the re-
muneration of managing agents or secretaries and treasurers, or a
maximum limit of 11 per cent. of net profits where there are no
managing agents or secretaries and treasurers, should be laid down
for the remuneration of the directors and managers. The groposal'
of the Joint Committee is, in our opinion, not practical, and, more-
over, it leads to discrimination between directors and managers of
companies managed by managing agents and companies managed
by secretaries and treasurers.

Clause 199.—This clause &rohibits payment of remuneration free
of taxes on income to any officer or employee of the company.

We are opposed to this provision which will amount to a discri-
mination against em}aloyees of Indian joint stock companies, as
other employees, including those of foreign companies, proprietary
firms, and co-operative societies will not be subject to this disabi-
lity. It will impose on any body corporate registered in India an
additional strain inasmuch as the cost of providing an officer or em-
ployee a certain post-tax income, say Rs. 5,000/- per month, will
be greater in its case than in the case of a company registered
elsewhere or a proprietary firm or other class of organisation.

Clause 219.—Under this clause even private limited companies
are under ap obligation to file with the Registrar three coPies of the
balance-sheet certified to be true copies by the company’s .auditors
ag a{so the auditors’ report in so far as it relates to the balance-
sheet.
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Under the present Act, private limited companies are exempted
from filing even balance sheets with the Registrar, in the interest
of secrecy. The public have no interest in such concerns, and banks
and others, who are interested in lending to them or having rela-
tions with them, can get such accounts by approaching them. The
Cohen Committee went into this question, and recommended the
creation of a special class of private companies known as exempt
private companies, which inter alia should not be required to file
their balance sheets with the Registrar. This recommendation has
been implemented by the U. K. Government. The Millin Com-
mission in the Union of South Africa had recommended that private
companies should be required to file copies of balance sheets with
the Registrar. On the strength of this, the Company Law Com-
mittee made the same recommendation, which has been incorporat-
ed in the Bill. It should, however, be noted that the recommenda-
tion of the Millin Commission was not adopted in the final text of
the South African Companies Amendment Act of 1952. The im-
portance of the private company in the industrialisation of the coun-
try should be recognised. In the U. K. there are over a quarter of
a million companies on the reg(i)sters, a great majority of which are
private companies, and some ger cent. of the private companies
are exempt private companies. Besides the number as well as the
paid-up capital of private companies are increasing in the UK.
faster than the number and paid-up capital of public companies.
In India also, in recent years, the same tendency is noticeable. This
trend should be encouraged in the interest of decentralising in-
dustrialisation, and if the suggestion to exempt all private com-
panies is not acceptable, a special class of exempt private companies
as in the UXK. should be created and afforded this exemption.

Clause 225.—It provides that the audit of a company shall be
by a registered accountant, and that an officer or servant of the
company shall not be appointed as its auditor. This provision is
applicable also to private companies.

“Section 144 of the existing Companies Act éxempts a private
company from this provision. Under th& UK. law, an exempt
private company, which is in the nature of a family partnership, is
exempt from the obligation to have a qualified independent au-
ditor. Most of the remarks made by us under claise 219 apply
also to this clause.

N
Clause 238.—Under this clause an inspector apvointed under clauses
234, 235 and 236 to investigate the’affairs of a'company has powers
to investigate the affairs of its subsidiaries, -managing agents or
- secretaries and treasurers, and associates, if he thinks it necessary
for the purposes of his investigation.

This would lead to endless harassment of associates of managing
agents, especially where the managing agents are individuals or
firms, in which case relatives would be regarded as associates, and
although they may have no business connettiohs with the company
or the ‘managihg agent, their affairs would be liable to investigation.
To minimise the chances of needless harassment, it should be provid-
ed that before an inspector can go into the affairs of associates or
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other persons, he should obtain written permission from the Gov-
ernment to do so, and that the Government should give such per-
mission only if after hearing the explanation of the associates or
others concerned they are satisfied that there are reasonable grounds
and a prima facie case for extending the investigation to such asso-

ciates or others.

Clauses 279-281.—These clauses prescribe a maximum age limit
of 65 years for directors and require every director to draw the
attention of the company when he reaches the age of 65 years. The
age limit may be relaxed by an ordinary resolution of the company.

This is a needless restriction. It would be best to leave it to the
company to lay down in its Articles a provision requiring every
director to disclose when he reaches the age of 65 years, and pres-
cribing an ordinary resolution in general meeting to approve the
appointment of directors who have attained such age.

Clause 292.—This clause deals with certain restrictions on the
powers of directors.

It may be pointed out that these restrictions have been proposed
in the context, and against the background, of the managing agency
system. These restrictions should be relaxed in the case of companies
which have no managing agents. The same remarks would apply to
companies which do not have secretaries and treasurers.

Clause 293.—This is a new clause introduced by the Joint Com-
mittee. It requires that the Board of Directors shall not appoint a
sole selling agent for any area unless such appointment is approved
in general meeting by the company within a period cf six months of
the appointment.

The appointment of a sole selling agent should best be left to
directors, and not shareholders. The company law of no country in-
cludes such a restriction.

Clause 294.—This clause provides that except with the approval
of the Central Government a company may not give a loan to its
director, to a firm in whieh he is a partner, to a private company in
which he is a member, to any body corporate in which the directors
of the lending company control 25 per cent. or more of the voting
power, or to a body corporate the management of which is accustom-
ed to act in accordance with the directions or instructions of the
Board of the lending company.

It is not reasonable to place restrictions on loans by one company
to another merely because one or more of the directors of the lending
company hold 25 per cent. of the shares in the borrowing company.
The other directors of the lending company should be trusted to see
to it that lending is permitted only ifp it is in the interest of the
company. The Central Government may hesitate to approve pro-
posals for loans to avoid assuming moral responsibility for the risk
involved. Sub-clause 1(d) in respect of loans to bodies corporate in
which the directors of the lending company control 25 per cent. of
the voting powers should be deleted. Sub-clause (1)(e) is in respect
of persons “accustomed to act in accordance with the directions of
the directors”. This expression, as pointed out under clause 7, is
vague, and, accordingly, we suggest that this sub-clause be deleted.
186 LS
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Under sub-clause (3), inserted by the Joint Committee at the
last moment, in respect of loans already made and coming under the
bar of this provision, the lending company will have to get the ap-
proval of Government, failing which it will have to enforce the re-
ggyén?nt gf loans. This is an objectionable provision, and it shoyld

eleted.

Clause 309.;According to this clause,‘an amendment of any pro-
vision for the increase in remuneration of a managing director or
any other director would require the approval of the Central Gov-
ernment.

This is an anomalous provision in that no such approval is re-
quired when the remuneration is fixed for the first time. This is &
matter of detail which should best be left to the company. Clause
197 fixes the overall limit for the total remuneration payable to direc-
tors, managing agents or secretaries and treasurers, and the manager
of a company, in view of which this provision is redundant.

Clause 310.—Any increase in the remuneration of a managing
director after the commencement of this Act requires Government
sanction.

. The remarks made under clause 309 apply also in the case of this
clause.

Clause 323.—Under this clause, Central Government have power
to declare by notification that in respect of companies engaged in any
class or description of industry or business the managing agency
system shall not operate. No company engaged in that industry can
have a managing agent at the end of 3 years from the date of noti-
fication or 15th August 1960, whichever is later.

The provision would mean discrimination against the notified in-
dustries, and an impending danger to the other industries. Even
a mixed or composite company, such as Delhi Cloth Mills, or Rohtas
Industries, which engages in more than one industry, will not be
allowed to have managing agents, if one of the industries it engages
in is a notified industry. The trouble with this provision is that it
is difficult to lay down criteria in this respect. The Government
problably have in mind industries such as Jute, in the installed capa-
city of which they do not envisage any increase. It would be falla-
cious to say that the development of old established industries such
as jute textiles is not necessary; even if there is no scope for ex-
pansion in their capacity, there is ample scope for:-rehabilitation of
their machinery, diversification of their products, and introduction of
more advanced processes. Such qualitative development (as against
quantitative development) is essential for the survival of the indus-
try against foreign competition, especially from the fast growing
Pakistan industry that enjoys the advantages of superior raw jute
and new maahinery. The qualitative development of an industry re-
quires managerial talent of superior order, which cannot be attracted
without adequate incentives. Moreover, this provision will dis-
courage management from devele?ing to the full extent industries in
which managing agency is allowed, for fear that on reaching maturity
the industry will be notifled. Last but not least, this power is too
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dundamental to be left to be exercised by mere notification. This
zshould be the subject of special legislation.

An objectionable feature of this clause is that the Government are
.not required to consult the Advisory Commission before taking
action under this clause. Moreover, Parliamentary sanction will not
be necessary before notifying any industry, and the Parliament will
~get an opportunity of considering it only after a notification is issued
under this clause.

Clause 325.—A managing agent cannot be appointed or reappointed
'bg' the company except in general meeting and without the approval
-of the Government. Before Government accords its approval, it
-must be satisfied that the managing agent is a fit and proper person,
and that he has fulfilled any conditions imposed by Government.

Our objections to this clause are that, firstly, Government should
“be required to give its approval in all cases except in those in which
‘they are satisfied that the parties concerned are unfit or suffer from
~disqualifications; and, secondly, that the Government should not
‘be empowered to lay down conditions at the time of giving its
approval. It would {e difficult to lay down criteria about fitness,
and arbitrary decisions will be possible under this clause. In so far
@s the term and conditions of appointment are concerned, the share-
‘holders and the company are the appropriate judges, and it would
be undemocratic for Government to lay down additional conditions.

Clause 331.—Managing agents and certain categories of their as-
-gociates cannot together have more than 10 companies in their group
after the 15th of August, 1960.

The criterion of ten companies laid down is arbitrary, The
management of ten companies each with a capital of 1 lakh of
.Tupees does not carry the same burden or responsibility as the
management of two companies each with a capital of many crores
-of rupees. Moreover, the managerial and financial resources of all
‘managing agents are not the same, and the management of a cer-

. “tain group of companies that would be an impossible task for small
g:r&iels tWguld be an easy one for big parties. This clause should
: eleted.

Clause 345.—This clause lays down that Government approval
~ghall be necessary for all changes in the constitution of a managing
-agency including changes due to.retirement or appointment of new
jpartners or directors and managers, and changes in shareholding—
wwith certain exceptions.

This will make even insignificant changes subject to Govern-
-ment approval. Original clauses 325 and 326 of the draft Bill should
“be adopted instead of this clause. .

Clause 352.—See comments under clause 197.

Clause 356.—A managing agent or his associate cannot receive
-commission for the sale of the managed company’s goods in India.
For sale outside India he can be appointed as selling agent on
~commission basis by a special resolution for periods of not more
‘than 5 years at a time, provided he maintain an office in the place
«concerned for other business.



L

This clause is too restrictive. Associates of mana_gm%) agents:
should be allowed to become selling agents on commission basis by
an ordinary resolution.” For sales outside India, the _cond1t10ns that
the agents should have an office for their other business should be-
removed in the interest of encouraging exports. What cbjeciion.
could there be to an agent o ening a special office for promoting
exports of the company’s products?

Clause 358.—Most of the remarks under clause 356 apply also to-
this clause.

Clause 369.—Under this clause, a company may not give a loan
to its managing agent or its associate or to any other company in.
respect of which the Ceniral Government declare that the manage-
ment is accustomed to act in accordance with the directions or

instructions of the managing agent or his associate.

While there is some justification for prohibiting loans to managing. _
agents, it is not reasonable to prohibit loans by a company to those-
associates who may have remote connections with them. It may
even be that on occasions loans may be granted to persons without
knowing that they are associates, or persons may become associates.
after the loans have been made, in which cases the penal provisions
would be attracted. We are against the use of the term “persons who
are accustomed to act in accordance with the directions of the manag--
ing agents”. Therefore, we feel that this clause should not apply:
to “associates” and ‘“persons accusiomed to act in accordance with.
the directions of the managing agents”.

Clause 370.—The clause prohibits loans as between companies.
under the same management except with the consent of the lending.
company by special resolution.

The clause should be modified so that such loans are permitted
by ordinary resolutions of the company. The clause exempts loans.
by a holding company to its subsidiary, Bt not vice versa. Some--
times the subsidiary may have surplus funds which may be lent to-
the parent company with advantage to both.

Therefore. loans by subsidiaries to their respective holding com--
panies should not be prohibited.

Clause 373.—This clause provides that all investments made-
after 1st April 1952 which could not have been made if clause 37
had been in force have to be approved by ordinary resolution of the:
company and also by Government, and that if the requisite sanction.
is refused, the excess investments are to be sold within 2 years of
the commencement of the Act.

If companies are forced to liquidate their excess investments, it
might result in losses, especially if the shares do not have a ready-
market. Therefore, this clause should be deleted.

Clause 407.—This clause has been added by the Joint Committee.
It stipulates that on the application of members of the company-’
holding not less than one-tenth of the total voting power, Govern-
ment may appoint not more than two of its shareholders as directors.
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%or a period not exceeding three years in order to prevent the affairs
«of the company from being conducted either in a manner oppressive
“to any members of the company or in a manner prejudicial to the
“interests of the company.

This proposal is fraught with grave danger. If company manage-
»ment is to run smoothly, it has to be run by a homogeneous Board
-of directors. Clauses 3968 to 401 provide adequate remedies to
‘minority shareholders and to Government. These arbitrary powers
:are not at all essential. This clause should, therefore, be dropped.

Clause 408.—This provision has been added by the Joint Commit-
‘tee. It stipulates that on a complaint made by the managing di-
‘rector, director, managing agent, or secretaries and treasurers, that,
-as a result of a change in the ownership of shares, a change in the
"Board of Dinectors is likely to take place, which would prejudicially
-affect the company, Government may after enquiry direct that no
-change shall take place in the directorate.

This proposal is incensistent with the fundamental concept of de-
‘mocratic management. It is the inherent right of the shareholders
“to choose the company’s directors. If at any time the shareholders
Jose confidence in the directors, they have every right to change the
«directorate. This clause should be deleted.

Clauses 611 and 614.—These clauses define a Government com-
‘pany as one in which the Central and State Governments, alone or
“together, hold at least 51 per cent. of share capital, and empower
<the Central Government to determine the applicability of the provi-
-sions of this Act to each such company by a notification a copy of
-which is required to be laid before each House of Parliament.

The reduction by the Joint Committee in Government’s share-
holding required to constitute a company a Government company
‘from 80 per cent. as laid down in the draft Bill to 51 per cent. would
“bring into the defined category a large number of companies in which
‘the public would have a substantial stake. In so far as the Gov-
-ernment have power to exempt such companies from the operation
-‘gf lgae Act, it would reduce the safeguards available to other share-

olders.

In fact, the whole principle of exemption under this clause is
‘unjustifiable. There is nothing to prevent the Government from
‘running an enterprise as a Government department making it sub-
ject to the usual control which Parliament exercise over all depart-
'ments. If, however, they adopt the course of registering the enter-
prise under the Act, fhus putting it to that extent beyond the
control of Parliament, it is reasonahle to expect that such a concern
should operate within the framework of the Act. The present pro-
vision may enable the Government to exempt such companies from
“the control of both the Parliament and the Act.

Clause 630.—This claus¢ ~mpowers the Central Government to
‘delegate- some powers extcrcisable under the Act by the Central
Government to an authority or officer and subject to conditions to
"be laid down by notification. The Central Government is not allowed
“to delegate other powers similarly.
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This clause must make it clear that powers should be delegatedi
only to persons and authorities who are adequately equip for-
the purpose. Where the powers are delegated to persons, such-
persons should be of ranks not below the rank of joint secretaries,.
and should have expert knowledge of company law and sufficient
experience in administering such law. Where such powers are to-
be delegated to an authority, such an authority should be sufficiently
high powered and staffed by top ranking experts in administra--
tion, profession or business. We believe that the great majority of
malpractices in company management in the past would have been:
avoided if the administration of the law had been efficient and vigi-
lant, fthat company management would work well in future if the:
restrictions under the Act are minimised as suggested, and the Fin--
ance Department maintains an adequately equipped and competent
administrative machinery for company law administration and acts:
promptly and effectively whenever necessary.

Schedule VI, Part III, Clause 9(2).—Under this clause secret
reserves are required to be shown in the accounts.

The practice of providing secret reserves is a healthy practice.
The disclosure of secret reserves would result in demand from.
shareholders and others for more liberal distribution, and would:
thus lead to dissipation of retained profits. Moreover, showing of
such secret reserves separately in the accounts would be confusing,
and if, for the sake of consistency they were to be incorporated in
the body of the accounts, it would amount to revaluation of assets
and liabilities, which practice the Government do not seem to favour.
No useful urggse is served by disclosure of reserves in published
accounts. If the Government intend to check on such secret reserves,.
they may be empowered to ask for information relating to such re-
serves, and they should be under an obligation to treat such dis-
closures as secret and cofidential.

i TULSIDAS KILACHAND.

G. D. SOMANI.
New DeLH1;
The 29th April, 1955.

Vi

We are called upon to amend the Company Law of our land. The-~
Indian Companies Act, 1913, was conceived and enacted in a different.
set-up with radically different objectives in view. At that time, the-
interests of the imperialist economy lprevailed and there was ro-
ﬁeestion of formulating the company laws in our national interest.

Company Law naturally turned out to be a set of rules for-
regulating certain commercial and business relations, for ensuring.
the sanctity of unrestrained profits. The amendments to the law
in 1936 did not aiter this basic character.

Naturally, we are considering the amendments in an altogether-
different context, with certain definite socio-economic aims and:
objectives in view. We have in our Constitution a Directive-
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Principle which among others says that the State “shall direct its
policies towards securing............ that the operation of the economic
system does not result in concentration of yvealth and means of
production to the common detriment”. It will be admitted by all
that the existing Company Laws have led precisely to what the
Directive Principles pronounce against. So, in dealing with this
question, what is, above all, imperative is a fundamental departure
from the conventional ways. It has to be particularly borne in mind
that we are not functioning today in an age of laissez faire but have
embarked upon growing State activity in matters of industry and
commerce. To give a democratic direction to such activity in con-
formity with the requirements of our national economy calls forth
igorous measures, to curb the powers and domination of the mono-
oly and big financial interests so well foriified under the present
mpany Law. Such measures are no less necessary to protect the
interests of the common run of shareholders whose hard earned
savings, under the provisions of the existing law, have been most
grossly misused by those who lord it over the indus'rial and com-
mercial life of the country. Equally urgent are such measures in
the interests of small men in business and trade who have been
systematically elbowed out and ruined.

In short, it means that the Company Law should, in the first
instance, conform to the Directive Principles of the Constitution,
and counter the concentration of economic power, and secondly, root
out the breeding centre of corruption that has vitiated the working
of the Companies Act so far.

We are sorry to say that in respect of the fundamental social
objective gnd even in respect of the limited objective of guiding
and controlling the private sector, specially the business house and
the body corporate in the best interests of the country, the bill has
miserably failed. It is a half-hearted measure. Of course, there
have been some amendments which are an improvement on the
existing law but there have been no basic changes. The directive
principles have been flouted and ignored.

Then, as for the professed aim of the bill, namely, the elimination
of corruption in the realm of business, the measures are inadequate.
They can only make the evasion of law a bit more difficult, never-
theless, they can be. circumvented by a greater exercise in ingenuity..
The bill provides sufficient loopholes for that.

When large scale modifications in the Companies Act were made
in 1936, hopes were conjured up that it would end, at least minimise,.
the corrupt practices in business. But it is common knowledge that
corruption and malpractices have remained the same as before. and
have rather, under the impact of the second World War and its after-
effects, increased. It could 'ha%pen because there was one funda--
mental defect with these amendments, namley, the sufferance of
the Managing Agency system, on the rock of which all the reforms.
inevitably foundered.

In the new bill also, this system is being retained. That means,
this system embodying the concentration of economic power will
continue to squeeze out of existence the small units, will eontinue-
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to fleecc the consumers, rob the raw material suppliers and the
workers. Of course, we do believe that so long as the law of capi-
talism operates, it will lead to monopoly and that it cannot
eliminated by simply passing a company law or even an Anti-Trust
law. Nevertheless, it is true that the elimination of monopoly aris-
ing out of the Managing Agency is perfectly within the scope cf this
law and the abolition of this system is of first-rate importance for
any advance to be made in the sphere of industry and trade.

We regret -hat in spite of this fact the Government wants to
retain the system that is peculiar to this country the product of the
methods of imperialist finance.

The continuation of the Managing Agency system would not be
justified by the facts supplied to us and also by the evidence that
had been tendered before us. The tall claims of the Managing
Agency system in helping the growth of our industry and commerce
could no: be established by the facts placed before us. Therefore
we are unable to see the justification of continuing this system. We
would have understood the position if the Government would have
suggested a period after which there should be no Managing Agents,
however much we wish ils immediate abolition. No new managing
agents should be allowed to be established. Moreover the remunera-
tion provided for such agents seems to us to be rather too high.

In the bill, a new system of corporate management has been
introduced. The concept of ‘“secretaries and treasurers” modelled
on the British fashion is a back-door of the continuation of the
‘Managing Agents. The Government has an option to declare dis—
continuance of the Managing Agency system after five years, but
the system of Secretaries and Treasurers which must 'necessarily
be a firm or body corporate has been given a permanent lease of life.
It serves the big business with wide tentacles in the matter of realis-
ing their objective through the back-door method. We strongly
urge its deletion. When it has been the clarion call of the country
to abolish the managinﬁ agents with a view to curb the influence
and sinister power of the British and Indian monopoly capital, we
do not find the juslification of the inclusion of this provision which
only helps to perpetuate their grip over our economy much to the
detriment of our national interests. We further wish that the maxi-
mum remunera.ion payable to the Managing Agents and other forms
of management should be reduced and that the minimum payable
to them in case there is no profit should be reduced to Rs. 24,000.

We have pointed out earlier that the menace of interlocking conti-
nues to be there in spite of certain tightening of the provisions. We
desire that there should be a limit to the number of subsidiaries,
though we would have wished the total abolition of the system
of subsidiary companies. This system leads to many corrupt prac-
tices and manipulation of profits and losses which go often against
the interests of the Government as tax collector and also of the
+ynployees.

Issue of bonus share should have been stopped by now. Large
sums of money running into crores on which no tax have been
paid are distributed as bonus shares when even a month's bonus.
to the workers and staff are not conceded.
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Clause 199 should have been further tightened up and no tax-
Aree remuneration should have been allowed to be paid and also
:such payments should have been discontinued.

The provision regarding the filing of balance sheet which should
be open for inspection should be the same for both the public
and private companies. We find that there are quite a number of
rprivate limited companies whose power and influence are propor-
tionately great, take advantage of the differential position and
does not want to disclose the balance sheet and profit and loss
.account especially when the question of payment of bonus and
higher wages arises. There are many family private limited com-
panies and also managing agency firms who control a number of
industries and concerns that maK be public. Therefore, we are of
-opinion that the balance sheet should have to be made in such a
way and with such material and supporting documents that it will
be easy for the large number of lay shareholders to understand
them. Therefore we wish clauses 208 fo 222 to be modified.

Under the present law, there are corrupt practices which the
-auditors cannot often detect. And when he overlooks the defects,
the shareholder has no remedy. This is specially applicable to
branch audit. We suggest that the auditors should scrutinize all
items and examine their justification, whether of the main office
-or of the branch offices. There should not be a different auditor
for the braneh office except with the Sanction of the Government.
‘Clauses 226, and 227 should therefore be modified in that light.

It is quite well-known how under the present law, a dominating
section with an influence on majority of 51 per cent. or over con-
‘trol the company and the rest of 49 per cent. are ruled out. Even
‘the malpractices cannot be checked, Therefore, Clause 234 is a
welcome measure. Unfortunately its provisions are not wide
-enough to root out all such corruptions or malpractices. Number
-of shareholders or the share of capital entitled to initiate an
-enquiry should have been further reduced because in our cowt
‘the individual share-holders are not so conscious and it is difficuit
to get them together for any such move. Then it is also a fact
‘that employees know more about such malpractices which often
deprive the Government even of its dues in the form of taxes.
“This is specially true of foreign dominated concerns. Therefore
we suggest Clauses 234 and 235 should be so modified as to allow
‘the employees to initiate such investigation.

In Chapter II, dealing with appointment of Directors, we
:suggest that the provision should be made for the appointment of
Directors from amongst the employees also. Often the Govern-
‘ment are propagating that employers and employees are the joint
participants of a common venture. Therefore only by giving them
-a share in the management we can generate the feeling among the
workers and the staff that they are so. We further feel that as the
managing agents have a definite quota of the Directors, they
:should not participate in the voting of other directors.

We are of opinion that no one should be appointed Director of
‘more than six concerns. In our country, sleeping Directors are
100 many. It ¥ time that we increase the responsibility and



Lv1

liability of the Directors and thereby we get really working:
Directors. I

In the case of winding up the claims of the workers for the-
unpaid wages, accrued remuneration, like bonus, holiday pay,
leave pay and also the provident fund dues should be the first
charge and paid in priority even to the Government claim for
unpaid taxes which are often kept in arrears deliberately in league:
with the collecting authority. We have often the experience of
the workers’ contribution of the provident fund not being realised.

The provisions of Part XI should have been further tightened.
They should be considered on a par with the company registered-
under the Indian Act in respect of the activities in India as through.
manipulation and many book adjustments of large sums of money
are taken out of India which the law cannot prevent.

There are several sections for penalty for the non-compliance-
of our certain provisions of the law. In view of the peculiar
nature of our country, where large number of ordinary credulous
share-holders and the common citizens fall a prey to the ingenuitK'
of the few sharks, it is absolutely necessary for the healthy growth:
of the corporate institution that more positive ‘responsibility
should be cast on the promoters and directors and they should be
made liable for such negligence and non-compliance which they
could have prevented in the normal course of work if only they
are more vigilant. |

Lastly, we feel that whatever improvement has been made in
the existing bill can have effect only if the administration can be
tuned to that extent. It is therefore absolutely incumbent that
the administration of the company law should be organised in a
new spirit which will not act as a machinery of oppression to the
private sector (which has a role to play in our industrial develop-
ment) but will work in such a manner as to help development of
such undertaking in a proper and healthy way. We should have-
a new set of machinery for administering such law which will be-
quite flexible but subject to the control of the Parliament.

SATYAPRIYA BANERJEE
{ C. R. CHOWDARY
' { K. K. BASU
New DELHI;
The 29th April, 1855.

VII

I feel impelled to append this Minute of Dissent because of my
differences with the general scheme of the Companies Bill as
emerging from the Joint Committee are fundamental. It goes
without saying that the main question that confronted Company
Law administration in this country, for some years past, concerned
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the necessity or desirability of any further continuance of the-
managing agency system. As the Company Law Committee riéhtly
pointed out, over last quarter of a century, no other aspect of Com~
pany law provoked so much controversy as the managing agency
system. It is not necessary to go into the history of the system.
here. It is well-known that evolved as the institutional pattern by
means of which British capital investments operated in India and.
that it was perfected through decades as the principal economic
instrument for the unbriddled colonial exploitation of this country.
It represented a unique combination of trade capital and industrial
capital and sought to bring all aspects economic activity, import and
export, manufacture as well as all kinds of trading activity and.
market operations which precede and follow the manufacturing pro-
cess under one integrated and centralised management. This unique-
pattern, which provides unlimited opportunities of profit making and-
mono-polistic control, was taken over by the Indian capitalists when.
they started operating on the Indian market and to venture into the
field of industrial undertakings on their own account. In the absence-
of a properly organised and well-integrated capital market with
specialised institutions like issue houses, under-writing firms and
other investment syndicates—which absence persists to a certain
extent uptil now—the managing agents, both European and Indian,

have been able to entrench themselves an absolutely dominating
position in the private sector of the country’s economy, so much so

that in certain cases this system has now made vital inroads in size-
able parts of the growing state-owned and state-controlled Sector

since independence e.g. in the Hindustan Shipyards. It was small

wonder that various abuses and malpractices crept into the system

from the very beginning and these abuses, as well as the very system

itself, became the subject matter of investigation of various
authoritative commissions, Committees and expert bodies beginning

from the days of Industrial Commission 1916 upto the most recent

investigation by the Company Law Committee in 1952. The specta-

cular abuses of the system which came to light during and after

Second World War gave a fresh spurt to the controversy about the

desirability of further continuance of the system and apart from the

company Law Committee the matter was also examined in recent

times by the Fiscal Commission, the Income Tax Investigation Com-

mission and the Planning Commission. The archives of the Income-
Tax Investigation Commission inaccessible to the public, perhaps,

contain the most authoritative evidence about vast sca?e of abuses and'
malpractice indulged in, by some of the most eminent managing

agency houses which dominate the economic scene not only at the
cost of the defenceless small investors but also against the interests.
of the State and the Community at large.

2. Most of these investigations, that of the Company Law Com-
mittee included, were however, conducted only in the context of the
accusations against these malpractices and abuses voiced from time
to time by an outraged public conscience. It was however easy in
that context for the defenders of the system and its protagonists also.
to point to the various positive contriﬂutions -of the system towards
the industrial development of the country during the past three

uarters of a century, by providing technical, managerial and
ancial assistance and integrated control and to make out a case,



Lvia

~everytime, for a continued lease of life for the system by.suggestlpg

various measures of reform, instead of its total suppression and its
_replacement by some alternative system, a case in other words “for
amending and not ending the system”.

3. The abuses and malpractices including monopolistic control of
.important sectors of the national economy are in my opinion inherent
in the system and cannot be put an end to by any measures of reform
-or by imposing legal restrictions upon the powers and functions of
the managing agents. This might be held to be a matter of opinion
-and difference in assessment. One aspect of the entire question,
however, seems to have escaped adequate attention of all investigating
bodies viz. the question—to what extent the existence of the managin
.agency system has prevented the growth of an integrated an
“properly capital market on sound modern lines and has hampered
industrial development by promoting speculative ventures and a craze
for easy money by all sorts shady dealings on the market. The
Company Law Committee’s view on this point was inconclusive. As
.a matter of fact, they refused to enter into this question. But the
‘views of Fiscal Commission were more emphatic on this point. In
+Chapter XV of their Report they dealt with the harmful effect of the
-abuses of the managing agency system upon capital formation and
‘the quality and direction of industrial management. But even they
+did not go beyond suggesting improvements on the system.

4. In my view certain significant and quite large scale develop-
" ments in the sphere of industrial management and finance have taken
place since 1952, brought about by the impact of planning and the
-entry of the state in an active role initiating and sponsoring indus-
trial development by providing large scale finance and various
~degrees of administrative control etc. have rendered the earlier
investigation about the necessity of any further continuation of the
managing agency system and the conclusions regarding it based on
those investigations quite out of date. Even without entering into
“the controversy as to how far the managing agency system has been
responsible for preventing the growth of an organised capital market
in this country on sound lines, it may be said that with the entry of
the state in an active role in industrial financing, pioneering and
promotion in undertaking the training of a cadre of administrative
.and managerial personnel etc., there can be no further necessity or
justification for the continued existence of the managing agency
.system. I am particularly referring to the following developments:

(i) the organisation of Industrial Finance Corporations, on the
All-India as well as State levels which are extending
their activities not only to providing medium and long
term finance for industries, but are thinking of parti-
cipating in risk capital or equity capital as well;

(ii) the formation of the Industrial Credit and Investment
Corporation under direct sponsorshi%sand aegis of the
Union Government with a capital of Rs. 174 crores (out
of which Rs. 74 crores interest free loans advanced by
the Government of India and a loan of ten million dollars
obtained from the world Bank which was guaranteed
by the Government of India) for providing finance for
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all kinds of development and renewal projects in the-
private sector or industries;

(i) the setting up of the Government owned National
Industrial Development Corporation for planning and
formulation of projects for setting up new industries g.nd ,
developing new lines of production where private capital
is not easily attracted. Al financing incidental to-
pioneering promotion and development of these new lines .
would be undertaken by this Corporation;

¢iv) the direct state financing of the expansion programmes of
such private undertakings as the Tata Iron and Steel and
the Indian Iron and Steel by advancing large scale loans .
and also guaranteeing loans obtained by them from the-

LB.R.D. (World Bank);

(v) the gradual entry of the state in the extensive field of
basic and key industries listed in the 1948—Industrial
Policy Resolution of the Government of India and the-
steady expansion of the State sector.

It will be seen that the recommendations of the Company Law
Commtttee and other Commissions and Committees with regard to -
the managing agency system were all formulated before these develop-
ment took place and it was not possible for them o envisage an
industrial set-up where the major responsibility for providing-
finance, organisation and risk-bearing would be taken up by the:
State. This has been a quite recent development occurring after
the Company Law Committee Report was published in 1952. Apart
from these developments, there is also the proposal about the forma-
tion of a consortium of banks and insurance companies for under-
writing shares and debentures of joint-stock companies. This pro-
gosal has been under consideration of an expert Committee appointed

y the Reserve Bank which has just concluded its deliberations and
submitted its report. Although the Government have not come to.
any decision about this particular proposal, it suggests a fruitful
line of develogment intended to fill up an important lacuna in the-
structure of the capital and investment market which provided an
important justification for the continued existence of the managing
agency system. Besides we have before us the proposed transforma-
tion of the Imperial Bank into the State Bank of India with expanded
scope of activities not only with regard to rural credit but also with
regard to discounting and acceptance facilities for various kinds of

ustrial securities. This measure is now passing through the legis-

lative anvil.

5. It can be safely asserted that these developments would render
the role of managing agents in the further industrial development of
the country, even as a “potent instrument for tapping the springs of
private enterprise”—as the Company Law Committee had put it—
absolutely unnecessary and would even tend to make it a misfit in
the new set-up. It should be remembered that the Company Law
Committee’s recommendations for ‘mending’ the system by
&htening up the relevant provisions of the Companies Act so as to-

nimise the opportunities for current abuses and malpractices were:
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mmade in the concrete context of the pre-1952 economic structure of
the country when the State had not stepped-in into the role that it
is doing now. I would refer to the concluding section of Para. 114
-and para. 115 of the Committee’s Report on this subject (Chapter X—
Management of Companies—managing Agents) which would go to
prove this contention. The contours of the new industrial and
‘financial set-up that would be brought about as a result of step-by-
step following up the Industrial Policy Resolution in 1948 and of the
launching by the Government into an active career of state
industrial-capitalism and state finance-capitalism, as evidenced by
the developments that have listed above, were as yet vague and
indefinite in 1948—52 i.e. the period which the Company Law Com-
‘mittee had in their view specifically. I am not referring to the
‘Socialistic Pattern’ which has been enjoined upon us by the
Parliament and the ruling party as the objective towards which we
must move. Admittedly the ‘socialistic pattern’, whatever it might
mean, is a distant goal as yet. But the phenomenon ‘neo-etatisme’,
«characteristic of the post-war industrial and economic development
-of all under-developeg countries, including India and People’s China,
has already taken concrete shape before our eyes. The private-
sector of industrial economy must function within this frame work
under the aegis of a state sponsored Plan. I call it state-capitalism
pure and simple, under which private-monopolistic capitalism of
managing agency type has very little active part to play and the
sooner it is ended, and sooner the private monopoly and private
industrial and financial empire of the repacious Indo-British manag-
ing agency houses is broken, the better. Neo-etatisme can be
inspired by genuine social purpose only when the hardened
structurc of selfish vested interests that has grown up ¢n the basis
of managing agency system are demolished. The type of predatory
-capitalism of the managing agency type has no place at all in the
new scheme of things which we envisage. In other words, I am all
for immediate abolition and liquidation of the managing agency
system. Even granting that the grivate sector has to play an active
role in the future economic and industrial set-up, it would be a
complete mistake to identify the private sector with the fate the
managing agency system. It is the private sector that must trans-
form itself and fit in with the new set-up of ‘estatisme’ as best as it
~can. So far as the managing agency system is concerned, it can have
mo useful role to play-however, much we may intend to ‘mend’ it—
‘under the new context of things, unless we seek really to handover
the control of the entire state-sector to the Indo-British Agency
Houses which stand as the greatest stumbling bloc in the way of a

healthy industrial and economic development of this country, and
have failed the country in every respect.

I, therefore, consider the entire Chapter XII dealing with
Managing Agents in Part IV of the Bill providing for the continued
-existence of the managing agency under certain restrictions, entirely
out of place in the context of economic developments since 1952 that
I have described above. I am afraid the new Government amend-
ments (new Clause 323 etc.) with regard to managing agency
.adopted by the majority of the Committee, which vest the govern~
‘ment with power to notify the class or description industry and
‘business in which no managing agency would be permitted after
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“15th August, 19000 and which provide for continued existence of
"managing agency in other industries and business with prior approval
-of the government, and the subsequent clauses with regard to the
limitations on the number of managing agencies that can be held
by a person and their remuneration etc. (Clauses 324 to 331 and 347
-et al.) neither “end” nor “mend” the system. In spite of the implied
suggestion contained in the new clause 323 about ending the system
in specified industries after 1960 at government discretion, the entire
-set of clauses 324 to new clause 387 envisage its continuance directly.
in certain lines, and indirectly in altered names in other lines,
-comprising the major portion of private sector. It will serve no pur-
gose to go here into the detailed interpretation of all relevant clauses
‘here. But the combined effect of the powers vested in the govern-
ment and provisions for the continuation of managing agency with
-permission of the government would in my view bring about a result
‘which was hardly envisaged by the Company Law Committee. The
:scheme proposed by the Company Law Committee, although one of
‘reform, wanted to place the administration of Company under the
"hands of Central Statutory Authority which would be comparatively
independent of any departmental organisation of the Government
‘under direct day to day executive control of the Government. The
scheme proposed by the Government and endorsed by the Select
“Committee, while vesting the government with large scale powers
in every respect including continued lease of life for individual
‘managing agencies their powers, nemuneration etc. under certain
conditions, as also in all matters of company management and
-administration, keeps the administration of all such matters directly
in the hands of the government department concerned (at present
‘the Department of Economic Affairs and Company Law under the
‘Ministry of Finance). This, I am afraid, would in its sum total effect
tend to create pressure-group politics in collusion with interested
‘business group and departmental executives. The provisions for
laying the relevant rules and orders made by the Department con-
cerned hefore the Parliament is hardly any safe-guard. The Advisory
*Commission envisaged under new clause 409 and its duties and
‘powers (Clauses 410 and 412) is hardly any substitute for the Central
“Statutory Authority envisaged by the Company Law Committee.
‘Clause 630 in Part XIII vaguely indicate that a Central Authority
might at any future date be brought into existence at the discretion
of the Gevernment and Powers may be delegated to it, as well as to
-other bodies and persons by the Government. But this is open to
‘the same kind of objection as that relating to advisory Commission.
All real power is taken in hands of the executive and would be liable
to vagaries of executive discretion without any real control by
"Parliament.

7. The Parts of the Bill dealing with Accounts and Audit and
Investigation and Inspection as emerging from the Select Committee
(from Clauses 208 to 222, 223—232 and 233—250) leave much to be
-desired, with regard, particularly, to the powers of Auditors and
‘fixity of their tenures. I think it is time that the Government should
think in terms of a national audit service under the over-all control
~of the Auditor and Comptroller General of India and institution of
-a system of auditing by Government auditors and the setting up of
an Audit Court on the model of France, for summoning Government
*Officials dealing with State expenditure to appear before it, and for
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imposin nalties for all expenditure of public money unaccountedd
tor?oforgwplfich the officials concerned are responsible. The same-

attern can be extended to India in the context of our Planned.
Economy with regard to matters of Company Finance as well. The-
least that the Government can do in this respect is to introduce a-
system of appointment of Auditors by Companies from a panel of
Government approved auditors, as is the current practice in the case-
of co-operative ieties, and giving them some fixity tenure 36 that .
they may not have to depend on the sweet-will of the Board of”
Directors and Managing Agents for retaining their jobs. Only in
this way we can start having a really independent auditing service-
which could provide the foundations for the eventual organisation of"
a full scale national auditing service. I am afraid, the provisions:
suggested by the majority of the Joint Committee in this regard, as.
well as in regard to general provisions dealing with Managing agency
and departmental administration of Company Law, would leave-
ample scope for vested interests to retain their present struggle hold
on the country’s industrial economy in slightly altered- forms; and'
what is worse, it would perhaps open the way for the worst form
of capitalist-cum-state Bureaucratic control of industries and business.
independent of any effective check by Parliament.

8. In conclusion, I beg to record my dissent to the change made-
in sub-clause (2) of original clause 1 of the Bill, which provided for-
the Bill coming into force by a specified date (1st day April, 1954).
Now, as proposed by the Joint Committee, it shall come into force-
on such date as the government may appoint at their discretion..
The reason given by the majority Report, that this has been done in.
order to give time to Government to frame rules etc. and time to-
the companies to order their affairs seem unconvincing to me, I
suggest, that the Parliament might yet consider the ng of a.
designated point of time by which the Bill would come into force, so-
that the restrictions imposed by the Bill, managing agency may have
some meaning, may at least usher in a partial break with the old:
system. But if Company managements find time to adjust their-
affairs to new set-up, it will render whatever limited effectiveness:
the new law might have had in putting curb upon the predatory-

activities of some of the notorious managing agency houses completely-
nugatory.

TRIDIB KUMAR CHAUDRURI..
New Dermi;
The 28th April, 1965.



Bill No. 46B of 1953
THE COMPANIES BILL, 1953

[As AMENDED BY THE JOINT COMMITTEE]

{Words sidelined or underlined indicate the amendments suggested
by the Committee; asterisks indicate omissions.)

A
BILL

<¢o consolidate and amend the law relating to companies and certain
other associations.

BE it enacted by Parliament in the Sixth Year of the Republic
of India as follows : —

PART I
PRELIMINARY

1. Short title, commencement and extent.—(I1) This Act may be
wgalled the Companies Act, 1955.

(2) 1t shall come into force on such date as the Central Govern-
ment may, by notification in the Official Gazette, appoint.

(3) It extends ‘to the whole of India except the State of Jammu
and Kashmir.

2. Definitions.—In fhis Act, unless the context otherwise re-
wquires,—
(1) “alter” .and “alteration” shall include the making of
:additions and -omissions;

(2) “articles” means the articles of association of a company
‘as originally framed or as altered from time to time in pursu-
ance of any previous companies law or of this Act, including,
'so far as they apply to the company, the regulations contained,
as the case may be, in Table B in the Schedule annexed to Act
No. XIX of 1857 or in Table A in the First Schedule annexed to
‘the Indian Companies Act, 1882 (VI of 1882), or in Table A in
‘the First Schedule annexed to the Indian Companies Act, 1913
(VII of 1913), or in Table A in Schedule I annexed to this Act;

(3) “associate”, in relation to a managing agent, means any of
.. 'the following, and no others:—

(a) where the manag-
ing agent  is an indivi-
dual:

any partner of such individual;
any firm in which such individual
is a partner; any private com-
pany of which such individual or
any such partner or firm is the
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(b) where the manag-
ing agent is a firm:

(¢) where the manag-
ing agent is a body cor-
porate:

2

managing agent or secretaries and
treasurers or a director or the-
manager; any body corporate at
any general meeting of which not
less than one-half of the total
voting power in regard to any
matter may be exercised or con-
trolled by any one or more of the
following, namely, such individual,
any such partner or partners, and
any such firm or firms; and any
relatjve .of -such individual;

any member of such firm, any
partner of any such member, and:
any other firm in which any such
member is a partner; any private
company of which the firm first--
mentioned, or any such member,
partner or other firm is the manag-
ing agent, or secretaries and
treasurers, or a director, or the
manager; and any body corporate
at any general meeting of which
not less than one-half of the total
voting power in regard to any
matter may be exercised or con-
trolled by any one or more of the-
following, namely, the firm first-
mentioned, any such member or
members, partner or partners,.
and other firm or firms; and any-
relative of any such member;

any subsidiary or holding company
of such body corporate; the
managing agent or secretaries.
and treasurers, or a director,
the manager or an officer of the
body corporate or of any subsidiary
or holding company thereof: and
any other body corporate at any
general meeting of which not less.
than one-half of the total voting
power 1n regard to any matter may
be exercised or controlleq by any
one or more of the following,
namely, the body corporate, an
subsidiary or subsidiaries thereo R
and any holdin company or hold--
ing companies thereof: and



(d) where the manag-
ing agent is a private
company :

Explanation.—If one

in addition to the persons men-
tioned in sub-clause (c), any mem-
ber of the private company;

person is an associate in relation to

another within the meaning of this clause, the latter shall also
be deemed to be an associate in relation to {he former within its

meaning;

(4) “associate”, in relation to any secretaries and treasurers,
means any of the following, and no others: —

(a) where the secre-
taries and treasurers are
a firm:

(b) where the secre-
taries and treasurers are
a body corporate:

any member of such firm, any partner
of any such member, and any other
firm in which any such member is
a partner; any private company of
which the firm first-mentioned, or any
such member, partner or other firm 1s
‘he managing agent, or secretaries and
treasurers, or a director, or the
manager; and any body corporate at
any general meeting of which not less
than one-half of the total voting power
in regard to any matter may be exer-
cised or controlled by any one or more
of the following, namely, the firm first-
mentioned, any such member or mem-
bers, partner or partners, and other
firm or firms; and any relative of any
such member;

any subsidiary or holding company of
such body corporate; the managing
agent or secretaries and treasurers, or
a director, the manager or an officer of
the body corporate or of any subsidiary
or holding company thereof; and any
other body corporate at any general
meeting of which not less than one-
half of the total voting power in regard
to any matter may be exercised or con-
trolled by any one or more of the
following, namely, the body corporate,
any subsidiary or subsidiaries thereof,
and any holding company or holding
companies thereof; and
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(c) where the secre-
taries and treasurers are
a private company : -
in addition to the persons mentioned
in sub-clause (b), any member of the
private company;

Explanation.—If one person is an associate in relation to another
within the meaning of this clause, the latter.shall also be deemed

to be an associate in relation to the former within its meaning;
(5) “banking company” has the same meaning as in the
Banking Companies Act, 1949 (X of 1949);
(6) “Board of directors” “or Board”, in relation to a com-
pany, means the Board of directors of the company;

(7) “body corporate” or “corporation” includes a company

incorporated outside India but does not include a corporation
sole;

(8) “book and paper” and “book or paper” include accounts,
deeds, writings, and documents;

(9) “branch office” means any establishment described as a
branch by the company, not being an establishment specified in

an order passed by the Central Government in pursuance of
section 8.

(10) “company” means a company as defined in section 3;

(11) “the Court” means, with respect to any matter relatin
to a company, the Court having jurisdiction under this Act wit

respect to that matter in relation to that company, as provided
in section Q_

(12) “debenture” includes debenture stock, bonds and any
other securities of a company, whether constituting a charge on
the assets of the company or not;

(13) “director” includes any person occupying the position

of director, by whatever name called;
. (14) “District Court” means the principal Civil Court of
original jurisdiction in a district, but does not include a High
Court in the exercise of its ordinary original civil jurisdiction;

(15) “document” includes summons, notice, order and
other legal process, and registers;

(16) “existing company” means an existing company as de-
fined in section 3;

(17) “financial year” means, in relation to any body corpo-
rate, the period in respect of which any profit and loss account

of the body corporate laid before it in annual general meeting
is made up, whether that period is a year or not:

Provided that, in relation to an insurance company, “finan-
cial year” shall mean the calendar year referred to in sub-sec-
tion (1) of section 11 of the Insurance Act, 1938 (IV of 1938);
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(18) “Government company” means a Government come-
pany within the meaning of section 611;

(19) “holding company” means a holding company within
the meaning of section 4;

(20) “India” means the territory of India excluding the
State of Jammu and Kashmir;

(21) “insurance company” means a company which carries
on the business of insurance either solely or in conjunction
with any other business or businesses;

(22) “issued generally” means, in relation to a prospectus,
issued to persons irrespective of their being existing members
or debenture holders of the body corporate to which the pros

pectus relates;

(23) “limited company” means a company limited by
shares or by guarantee;

(24) “manager” means an individual (not being the manag-
ing agent) who, subject to the superintendence, control and di-
rection of the Board of directors, has the management of the
whole, or substantially the whole, of the affairs of a company,

and includes a director or any other person occupying the posi-
tion of a manager, by whatever name called, and whether under

a contract of service or not;

(25) “managing agent” means any individual, firm or body
corporate entitled, subject to the provisions of this Act, to the
management of the whole, or substantially the whole, of the
affairs of a company by virtue of an agreement with the com-
pany, or by virtue of its memorandum or articles of association,
and includes any individual, firm or body corporate occupying
the position of a managing agent, by whatever name called;

(26) “managing director” means a director who, by virtue
of an agreement with the company or of a resolution passed by
the company in general meeting or by its Board of
directors or by virtue of its memorandum or arti-
cles of association, is entrusted with any powers of manage-
ment which would not otherwise be exercisable by him, and
includes a director occupying the position of a managing direc-
tor, by whatever name called;

(27) “member”, in relation to a company, does not include
a bearer of a share-warrant of the company issued in pursuance
of section 113;

(28) “memorandum” means the memorandum of association
of a company as originally framed or as altered from time to
time in pursuance of any previous companies law or of this Act;

(29) “modify” and “modification” shall include the making
of additions and omissions;

(30) “officer” includes any director, managing agent, secre-
taries and treasurers, manager or secretary; * * where the

as
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managing agent or the secretaries and treasurers are a firm * ¢,

also includes any partner in “the firm; and where the manag-
ing agent or the secretaries and treasurers are a body corporate,
also includes any director, managing agent, secretaries and
treasurers ‘or manager of the body corporate; but, save in
sections 474, 475, 536, 540, 542, 615, 616, 617, 618, 619 and 627

does not "mclude an auditor;

[€2)] “officer who is in default”, in relation to any provision
referied to in section 5, has the mearing specified in that sec-
tion;

(32) “paid-up capital” or “capital paid up” includes capital
credited as paid up;

(33) “prescribed” means, as respects the provisions of this

Act relating to the winding up of companies except sub-section
(3) of section 546, prescribed by rules made by the Supreme

Court in consultation with High Courts, and as respects the
other provisions of this Act including s sub-section (3) of section

546, prescribed by rules made by the e Central Government;

(34) “previous companies law” means any of the laws spe-
cified in clause (ii) of sub-section (1) of section 3;

(35) “private company” means a private company as defin-
ed in section 3:

(36) “prospectus” means any prospectus, notice, circular,
advertisement or other document inviting offers from the pub-
lic for the subscription or purchase of any shares in, or deben-
tures of, a body corporate;

(37) “public company” means a pubhc company as defined
in section 3;

(38) “public holiday” means a public holiday within the

- meaning of the Negotiable Instruments Act, 1881 (XXVI of

1881):

Provided that no day declared by the Central Government
to be a public hohday'shall ‘be d deemed to be such a hohday, in
relatxon to any meeting, unless the declaratxon was notlﬁed be-

(39) “recogmsed stock exchange” means, in relation to any

provision of this Act in which it occurs, a stock exchange,

whether in or outside India, which is notified by the Central

Government in the Official Gazette as a recognised stock ex-
change for the purposes of that provision;

(40 “Reg1strar” means a Registrar or an Assistant Regis-
trar having the duty of registering companies under this Act;

(41) “relative” means, with reference to any person, any
one who is related to such person in any of the ways specified

s in sectlon 6, and no others;
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(42) “Schedule™ means a Schedule annexed to this Act;

(43) “Scheduled Bank” has the same meaning as in the Re-
:serve Bank of India Act, 1934 (II of 1934);

(44) “secretaries and treasurers” means any firm or body
corporate (not being the managing agent) which, subject to the
superintendence, control and direction of the Board of direc-
iors, has the management of the whole, or substantially the
whole, of the affairs of a company; and includes any firm or
‘body corporate occupying the position of secretaries and treas-
urers, by whatever name called, and whether under a contract
-of service or not;

(45) “Secretary” means the person, if any, who is appoint-
-ed to perform the duties which may be performed by a secretary
under this Act; *

(46) “share” means share in the share capital of a company,
.and includes stock except where a distinction between stock
.and shares is expressed or implied;

(47) “subsidiary company” or “subsidiary” means a subsi-
-diary company within the meaning of section 4;

(48) “total voting power”, in regard to any matter relating

to a body corporate, means the total number of votes which
may be cast in regard to that matter on a poll at a meeting of

‘such body, if all the members thereof and all other persons, if
any, having a right to vote on that matter are present at the
meeting, and cast their votes;

(49) “trading corporation” means a trading corporation
g

within the meaning of entries 43 and 44 in List I in the Seventh
Schedule to the Constitution;

(50) ‘“variation” shall include abrogation; and “vary” shall
include abrogate.

3. Definitions of_\“company", “existing company”, “private com-

pany” and “public company”.—(1) In this Act, unless the context
otherwise requires, the expressions “company”, “existing company”,
“private company” and “public company” shall, subject to the provi-
sions of sub-section (2), have the meanings specified below :—

(i) “company” means a company formed and registered
under this Act or an existing company as defined in clause (ii);

(i) “existing company” means a company formed and regis-
%arled under ‘any of the previous companies -laws specified
elow:—

(a) Any Act or Acts relating to companies in force be-
fore the Indian Companies Act, 1866 (X of 1866) and repeal-
ed by that Act;

(b) The Indian Companies Act, 1866 (X of 1866) ;

(c) The Indian Companies Act, 1882 (VI of 1882) ;

(d) The Indian Companies Act, 1913 (VII of 1913);
(e) The Registration of Transferred Companies Ordi-
nance, 1942 (LIV of 1'94'_"2_)v;_§r_1_d ST
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(f) Any law corresponding to any of the Acts or the
Ordinance aforesaid and in force in a Part B State at any
time before the first day of April, 1951 ;

iii) “private company” means a company which, by its
5 articles,—
(a) restricts the right to transfer its shares, if any; * *

_ (b) limits the number of its members to fifty not includ-
ing—
(i) persons who are in the employment of the com-
10 pany, and
(i1) persons who, having been formerly in the emp-
loyment of the company, were members of the com-

pany while in that employment and have continued to-
be members after the employment ceased ; and

15 (c) prohibits any invitation to the public to subscribe
for any shares in, or debentures of, the company :

Provided that where two or more persons hold one or more
shares in a company jointly, they shall, for the purposes of this
definition, be treated as a single member ;

20 (iv) “public company” means a company which is not a.
private company.

(2) Unless the context otherwise requires, the following companies
shall not be included within the scope of any of the expressions defi-
ned in clauses (i) to (iv) of sub-section (1), and such companies shall’

25 be deemed, for the purposes of this Act, to have been formed and

registered outside India :—

(a) a company the registered office whereof is in Burma,
Aden or Pakistan and which immediately before the separatiom
of that country from India was a company as defined in clause

30 (i) of sub-section (1);
(b) a company the registered office whereof is in the State-

of Jammu and Kashmir and which immediately before the 26th.
day of January, 1950, was a company as defined in clause (i)

aforesaid.

4. Meaning of “holding company” and “subsidiary”.—(1) For the
purposes of this Act, a company shall, subject to the provisions of
§ub-section (3), be deemed to be a subsidiary of another if, but only

(a) that other controls the composition of its Board of direc-
40 tors; or
(b) that other holds more than half in nominal value of its.
equity share capital; or

(c) the first-mentioned company is a subsidiary of any
company which is that other’s subsidiary.
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Illustration

Company B is a subsidiary of Company A, and Company C is a
subsidiary of Company B. Company C is a subsidiary of Company
A, by virtue of clause (c) above. If Company D is a subsidiary of
Company C, Company D will be a subsidiary of Company B and
consequently also of Company A, by virtue of clause (c) above; and
so on,

(2) For the purposes of sub-section (1), the composition of a com-
pany’s Board of directors shall be deemed to be controlled by another
company if, but only if, that other company by the exercise of some
power exercisable by it at its discretion without the consent or con-
currence of any other person, can appoint or remove the holders of
all or a majority of the directorships; but for the purposes of this
provision that other company shall be deemed to have power to ap-
point to a directorship with respect to which any of the following
conditions is satisfied, that is to say—

(a) that a person cannot be appointed thereto without the
exercise in his favour by that other company of such a power as

aforesaid; * *!

(b) that a person’s appointment thereto follows necessarily
from his appointment as director, managing agent, secretaries and
treasurers, or manager of, or to any other office or employment

in, that other company; or

(c) that the directorship is held by that other company
itself or by a subsidiary of it.

(3) In determining whether one company is a subsidiary of
another—

(a) any shares held or power exercisable by that other com-
pany in a fiduciary capacity shall be treated as not held or ex-
ercisable by it;

" (b) subject to the provisions of clauses (c) and (d), any
shares held or power exercisable—
(i) by any person as a nominee for that other company

(except where that other is concerned only in a fiduciary

capacity); or

(ii) by, or by a nominee for, a subsidiary of that other
company, not being a subsidiary which is concerned only
in a fiduciary capacity;
shall be treated as held or exercisable by that other company;

(c) any shares held or power exercisable by any person by
virtue of the provisions of any debentures of the first-mention-
ed company or of a trust deed for securing any issue of such
debentures shall be disregarded; '

_ (d) any shares held or power exercisable by, or by a no-
minee for, that other or its subsidiary [not being held or exer-
cisable as mentioned in clause (c)] shall be treated as not held
or exercisable by that other, if the ordinary business of that
other or its subsidiary, as the case may be, includes the lend-
ing of money and the shares are held or the power is exercisable
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- as aforesaid by way of security only for the purposes of a
transaction entered into in the ordinary course of that business.

(4) For the purposes of this Agct, a company shall be deem-
ed to be the holding company of another if, but only if, that
other is its subsidiary.

(5) In this section, the expression “company” includes any
body corporate, and the expression “equity share capital” has

the same meaning as in sub-section (2) of section 84.

5. Meaning of “officer who is in default”.—For the purpose of any
provision in this Act which enacts that an officer of the company
who is in default shall be. liable-to any punishment .or penalty,
whether by way of imprisonment, ine or otherwise] the expression
“officer who is in default” means any officer of the company who is
knowingly guilty of the default, non-compliance, failure, refusal or
contravention mentioned in that provision, or who knowingly and
wilfully authorises or permits such default, non-compliance, failure,
refusal or contravention.

6. Meaning of ‘relative’—Two persons shall be deemed to be
‘relatives’ if, and only if, they are husband and wife, or the one or
the spouse of the one is related to the other or the spouse of the
other, whether by legitimate or illegitimate descent or by adoption
and whether by full blood or by half blood, in any of the following
ways, namely:—

(i) as parent and child;

(ii) as grand-parent and grand-child;

(i) as brothers or sisters, or as brother and sister;
(iv) as uncle or aunt, and nephew or niece;

(v) as first cousins, that is to say, as persons having a com-

mon grand-parent. ~

7. Interpretation of “person in accérdance with whose directions
or instructions directors are accustomed to act”.—Excépt where this
Act expressly provides otherwise, a person shall not be deemed to
be, within the meaning of any prevision in this Act, a person in ac-
cordance with whose directions or instructions the Board- of direc-
tors of a company is accustomed to act, by reason only that the
Board acts on .advice given by him in a professional capacity.

8. Power of Central Government to declare an esiablishment
not to be a branch office —The Centra] Government may, by order,
declare that in the case of any company, not being a banking or an
msurance company, any establishment carrying on either the
same or substantially the same .activity as that carried on by the
head office of the company, or any production or manufacture, shall
not be treated as a branch office of the company for all or any of
the purposes of this Act.
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9. Act to override memorandum, articles, etc.—Saye as otherwise
expressly provided in the Act—

(a) the provisions of this Act shall have effect notwithstand-
ing anything to the contrary contained in the memorandum or
articles of a company, or in any agreement executed by it, or

in any resolution passed by the company in general meeting or
by its Board of directors * * * *, whether the same be register-
ed, executed or passed, as the case may be, before or after the
commencement of this Act; and

(b) any provision contained in the memorandum, articles,
agreement or resolution aforesaid shall, to the extent to which
it is repugnant to the provisions of this Act, become or be void,
as the case may be.

10. Jurisdiction of Courts.—(I1) The Court having jurisdiction
under this Act shall be—

(a) the High Court having jurisdiction in relation to the place
at which the registered office of the company concerned is situate,
except to the extent to which jurisdiction has been conferred on
any District Court or District Courts subordinate to that High
Court in pursuance of sub-section (2); and

(b) where jurisdiction has been so conferred, the District
Court in regard to matters falling within the scope of the juris-.
diction conferred, in respect of companies having their registered
offices in the district.

(2) The Central Government may, by notification in the Official
Gazette and subject to such restrictions, limitations and conditions
as it thinks fit, empower any District Court to exercise all or any of
the jurisdiction conferred by this Act upon the Court, not being the
jurisdiction conferred—

(a) in respect of companies generally, by sections 236, 391,
393, 394 and 396 to 406, both inclusive. o

(b) in respect of companies with a paid-up share capi.tal of
not less than one lakh of rupees, by Part VII (sections 424 to

555) and the other provisions of this Act relating to the winding

up of companies.

(3) For the purposes of jurisdiction to wind up companies, the
expression “registered office” means the place which has longest been
the registered office of the company during the six months immedia-
tely preceding the presentation of the petition for winding up.

(4) Nothing in this section shall invalidate any proceeding by
reason only of its having been taken in a wrong Court.

PART II

INCORPORATION OF COMPANY AND MATTERS INCIDENTAL THERETO
Certain companies, associations and partnerships to be registered as
companies under Act

11. Prohibition of associations and partnerships exceeding certain
aumber.— (1) No company, association or partnership consisting of
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more than ten persons shall be formed for the purpose of carrying om
the business of banking, unless it is registered as a company under
this Act, or is formed in pursuance of some other Indian law.

(2) No company, association or partnership consisting of more than.
twenty persons shall be formed for the purpose of carrying on any
other business that has for its object the acquisition of gain by the
company, association or partnership, or by the individual members.
thereof, unless it is registered as a company under this Act, or is.
formed in pursuance of some other Indian law.

(3) This section shall not apply to a joint family as such carrying
on a business; and where a business is carried on by two or more
joint families, in computing the number of persons for the purposes
of sub-sections (1) and (2), minor members of such families shall be-
excluded.

(4) Every member of a company, association or partnership carry-
ing on business in contravention of this section shall be personally
liable for all liabilities incurred in such business.

(5) Every person who is a member of a company, association or
partnership formed in contravention of this section shall be punish-
able with fine which may extend to one thousand rupees.

Memorandum of Association

12. Mode of forming incorporated company.—(1) Any seven or
more persons, or where the company to be formed will be a private
company, any two or more persons, associated for any lawful pur-
pose may, by subscribing their names to a memorandum of associa-
tion and otherwise complying with the requirements of this Act in
respect of registration, form an incorporated company, with or with-
out limited liability.

(2) Such a company may be either—

(a) a company having the liability of its members limited
by the memorandum to the amount, if any, unpaid on the shares
respectively held by them (in this Act termed “a company
limited by shares”); * *

(b) a company having the liability of its members limited
by the memorandum to such amount as the members may respec-
tively undertake by the memorandum to contribute to the assets.
of the company in the event of its being wound up (in this Act
termed “a company limited by guarantee”); or

(c) a company not having any limit on the liability of its
members (in this Act termed “an unlimited company”).

13. Requirements with respect to memorandum.—(I) The me-
morandum of every company shall state—

(a) the name of the company with “Limited” as the last
word of the name in the case of a public limited company and
with “Private Limited”, as the last words of the name in the case
of a private limited company;

(b) the State in which the registered office of the company
is to be situate; and




I3 i
(c) the objects of the company, and, except in the case of

trading corporations, the State or States to whose territories the
objects extend,

(2) The memorandum of a company limited by shares or by
:g(tilarantee shall also state that the liability of its members is limit-
ed.

(3) The memorandum of a company limited by guarantee shall
also state that each member undertakes to contribute o the assets of
‘the company in the event of its being wound up while he is a mem-
‘er or within one year .after he ceases to be a member, for payment
«of the debts and liabilities of the company, or of such debts and
liabilities of the company as may have been contracted before he
«ceases to be a member, as the case may be, and of the costs, charges
-and expenses of winding up, and for adjustment of the rights of the
<contributories among themselves, such amount as may be required,
mot exceeding a specified amount.

(4) In the case of a company having a share capital—

(a) unless the company is an unlimited company, the me-
morandum shall also state the amount of share capital with
which the company is to be registered and the division thereof
into shares of a fixed amount;

(b) no subscriber of the memorandum shall take less than
one share; and

(¢) each subscriber of the memorandum shall write opposite
to his name the number of shares he takes.

14. Form of memorandum.—The memorandum of association
©of a company shall be in such one of the Forms in Tables B, C, D
and E in Schedule I as may be applicable to the case of the company,
or in a Form as near thereto as circumstances admit.

15. Printing and signature of memorandum.—The memorandum
shall—
(a) be printed.
(b) be divided into paragraphs numbered consecutively, and
(c) be signed by each subscriber (who shall add his address,
description and occupation, if any,) in the presence of at least
one ‘witness who shall attest the signature.
16. Alteration of memorandum.—(1) A company shall not alter

the conditions contained in its memorandum except in the cases, in
the mode, and to the extent, for which express provision is made m
this Act.

(2) Only those provisions which are required by section 13 or by
any other specific provision contained in this Act, o be stated in
the memorandum of the company concerned shall be deemed to be
conditions contained in its memorandum.

(3) Other provisions contained in the memorandum, ncluding
those relating to the appointment of a managing director, managing
agent, secretaries and treasurers or manager, may be altered in the
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same manner as the articles of the company, but if there is any
express provision in this Act permitting of the alteration of such:

provisions in any other manner, they may also be altered in such
other manner. :

(4) All references to the articles of a company in this Act shall
be construed as including references to the other provisions aforesaid
contained in its memorandum,

11. Procedure for alteration of memorandum in certain respects
*# 7% % * *_(]) A company may, by special resolution, alter the pro-
visions of its memorandum so as to change the place of its register-

ed office from one State to another, or with respect to the objects of
the company so far as may be required to enable it—

(a) to carry on its business more economically or more effi-
ciently; * *

(b) to attain its main purpose by new or improved means,
* ¥

(c) to enlarge or change the local area of its operations; * *

(d) to carry on some business which under existing cir-
cumstances may conveniently or advantageously be combined
with the business of the company; * *

(e) to restrict or abandon any of the objects specitied in the
memorandum; * *

(f) to sell or dispose of the whole, or any part, of the under-
taking, or of any of the undertakings, of the company ; or

(g) to amalgamate with any other company or body of per-
sons.

(2) The alteration shall not take effect unti'l, and except in so far
as, it is confirmed by the Court on petition.

4 d(‘3‘) Before confirming the alteration, the Court must pe satis-
e p—

(a) that sufficient -notice has been given to every holder of
the debentures of the company, and to every other person or
class of persons whose interests will, in the opinion of the Court,
be affected by the alteration ; and

(b) that, with respect to every creditor who, in the opinion
of the'Cour't, is entitled to object to the alteration, and who signi-
ﬁgs his objection in the manner directed by the Court, either
his consent to the alteration has been obtained or his debt or
claim has been discharged or has determined, or has been secur-
ed to the satisfaction of the Court:

Provided that the Court may, in the case of any person or
class of persons, for special reasons, dispense with the notice

required by clause (o).
(4) Notice of the alteration shall also be given to the Registra1
and he shall be given a reasonable opportunity to appear before the

Court and state his objections and suggestions, if any, with respect
to the confirmation of the alteration.
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(5) The Court may make an order confirming the alteration either
wholly or in part, and on such terms and conditions, if any, as it
thinks fit; and may make such order as to costs as it thinks proper
(6) The Court shall, in exercising its powers under this section,

have regard to the rights and interests of the members of the com-
pany and of every class of them, as well as to the rights and inter-
ests of the creditors of the company and of every class of them.

_(7) The Court may, if it thinks' fit, adjourn the proceedings in
order that an arrangement may be made to the satisfaction of the
Court for the purchase of the interests of dissentient members; and
may give such directions and make such orders as it thinks fit for
facilitating, or carrying into effect any such arrangement:

Provided that no part of the capital of the company may be ex-
pended in any such purchase.

18. Procedure on confirmation of the alteration.—(1) A certifi-
ed copy of the order confirming the alteration, together with a print-
ed copy of the memorandum as- altered, shall, within three months
from the date of the order, be filed hy the company with the Regis-
trar, and he shall register the same, and shall certify the registration
under his hand.

(2) The certificate shall be conclusive evidence that all the re-

uirements of this Act with respect to the alteration and the con-
grmation thereof have been complied with, and thenceforth the
memorandum as so altered shall be the memorandum of the com-
pany.

(3) Where the alteration involves a transfer of the registered
office from one State to another, a certified copy of the order conhrm-
ing the alteration shall be filed by the company with the Registrar of
each of the States, and the Registrar of each such State shall register
the same, and shall certify under his hand the registration thereof;
and the Registrar of the State from which such office is transferred
shall send to the Registrar of the other State all documents relating
to the company registered, recorded or filed in his office.

(4) The Court may, at any time, by order, extend the time for the
filing of documents under this section by such period as it thinks
proper.

19. Effect of failure to register within three months.—(1) No such
alteration as is referred to in section 17 shall have any effect until
it has been duly registered in accordance with the provisions of
section 18.

(2) If the registration is not effected within three months next
after the date of the order of the Court confirming the alteration, or
within such further time ‘as-may be allowed by the Court under sub-
section (4) of section 18, such alteration and order and all proceed-
ings connected therewith shall, at the expiry of such period of three
months or of such further time, as the case may be, become void:

Provided that the Court may, on sufficient cause shown, revive
the order on application made within & further period of one raonth.
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Provisions with respect to names of companies.

20. Prohibition of registration of companies by undesirable

nal?l;ﬁ.——(l) No company shall be registered by a name which, in the
opinion of the Central Government, is undesirable.

(2) Without prejudice to the generality of the foregoing power, a
name which is identical with, or too nearly resembles, the
name by which a company in existence has been previously regis-

tered, may be deemed to be undesirable by the Central Government
within the meaning of sub-section (1).

21. Change of name by company.—A company may, by special

resolution and with the approval of the Central Government signified
in writing, change its name,

22. Rectification of name of company.—(1) If, through inadver-

tence or otherwise, a company on its first registration or on Iits
registration by a new name, is registered by a name which, in the
opinion of the Central Government, is identical with, or too nearly
resembles, the name by which a company in existence has been pre-
viously registered, whether under this Act or any previous companies
law, the first-mentioned company—

(a) may, bér ordinary resolution and with the previous ap-
proval of the Central Government signified in writing, change
iis name of new name; and

) (b) shall, if the Central Government so directs within twelve
months of its first registration or registration by its new name,
as the case may be, or within twelve months of the commence-
ment of this Act, whichever is later, by ordinary resolution and

with the previous approval of the Central Government signified
in writing, change its name or new name within a period of
three months from the date of the direction or such longer
period as the Central Government may think fit to allow.

(2) If a company makes default in complying with any direction
given under clause (b) of sub-section (1), it shall be punishable with

ne v'hich may extend to one hundred rupees for every day during
which the default continues,

23. Registration of change of name and effect thereof.—(1) Where
a company changes its name in pursuance of section 21 or 22, the
Registrar shall enter the new name on the register in the place of the
former name, and shall issue a fresh certificate of incorporation with
the necessary alterations embodied therein; and the change of name
shall be complete and effective only on the issue of such a certificate.

(2) The Registrar shall also make the necessary alteration in the
memorandum of association of the company.

(3) The change of name shall not affect any rights or obligations
of the company, or render defective any legal proceedings by or
against it; and any legal proceedings which might have been con-
tinued or commenced by or against the company by its former name
may be continued by or against the company by its new name.

24, Power to dispense with “Limited” in name of charitable or

other company.—(1) Where it is proved to,the satisfaction of the
Central Government that an association—
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(a) is about to be formed as a limited company for promot-
ing commerce, art, science, religion, charity or any other useful
object, and
wd (b) intends to apply its profits, if any, or other income in
promoting its objects, and to prohibit the payment of any divi-
dend to its members,

the Central Government may, by licence, direct that the association
may be registered as a company with limited liability, without the
addition to its name of the word “Limited” or the words “Private
Limited”.

(2) The association may thereupon be registered accordingly;
and on registration shall enjoy all the privileges and (subject to the
provisions of this section) be subject to all the obligations of limited
companies. '

(3) Where it is proved to the satisfaction of the Central Gevern-
*ment—

(a) that the objects of a company registered under this Act
as a limited company are restricted to those specified in clause
(a) of sub-section (1); and

(b) that by its constitution the company is required to apply
its profits, if any, or other income in promoting its objects and
is prohibited from paying any dividend to its members:

the Central Government may, by licence, authorise the company * *
by a special resolution to change * * its name, including or consist-
ing of the omission of the word “Limited” or the words “Private
Limited”; and section 23 shall apply to a change of name under this
sub-section as it applies to a change of name under section 21.

(4) A firm may be a member of any association or company
licensed under this section, but on the dissolution of the firm, its
membership of the association or company shall cease.

(5) A licence may be granted by the Central Government under
this section on such conditions and subject to such regulations as it
thinks fit, and those conditions and regulations shall be binding
on the body to which the licence is granted, and where the grant is
"under sub-section (1) shall, if the Central Government so direc:s, be
inserted in the memorandum, or in the articles, or partly in the one
and partly in the other.

(6) The body to which a licence is so granted shall be exempt
from the provisions of this Act relating to—

(a) the use of the word “Limited” or the words ‘“Private
Limited” as any part of its name,

(b) the publishing of its name,

(c) if the Central Government so directs and to the extent
specified in the direction, the obligation laid on the company to
send lists of its members to the Registrar, and
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(d) if the Central Government so directs and to the extent
specified in the direction, the obligations laid on the company by
section 302.

(7) The licence may at any time be revoked by the Central Gov-
ernment, and upon revocation, the Registrar shall enter the word
“Limited” or the words “Private Limited” at the end of the name
upon the register of the body to which it was granted; and the
body shall cease to enjoy the exemption * * * * * * * % » &*
granted by this section:

Provided that, before a licence is so revoked, the Central Govern-
ment shall give notice in writing of its intention to the body, and
shall afford it an opportunity of being heard in opposition to the
revocation.

(8) Where a body in respect of which a licence under this section
is in force alters the provisions of its memorandum with respect to
its objects, the Central Government may—

(a) revoke the licence if it sees fit to do so, or

(b) vary the licence by making it subject to such conditions
and regulations as the Central Government thinks fit, in lieu of,
or in addition to, the conditions and regulations, if any, to which
the licence was formerly subject.

(9) Upon the revocation of a licence granted under this section to
a body the name of which contains the words “Chamber of Com-
merce”, that body shall, within a period of three months from the
date of revocation or such longer period as the Central Government
may think fit to allow, change its name to a name which does not
contain those words; and—

(a) the notice to be given under the proviso to sub-section
(7) to that body shall include a statement of the effect of the
foregoing provisions of this sub-section; and

(b) section 23 shall apply to a change of name under this
sub-section as it applies to a change of name under section 21.

(10) If the body makes default in complying with the require-
ments of sub-section (9), it shall be punishable with fine which may
extend to five hundred rupees for every day during which the
default continues. "

* » L] L] L] »

Articles of Association

25. Articles prescribing regulations.—There may in the case of a
public company limited by shares, and there shall in the case of an
unlimited company or a company limited by guarantee or a private
company limited by shares, be registered with the uie_mﬁé%ﬁ;,

articles of association signed by the subscribers of the memorandum,
prescribing regulations for the company.

26. Regulations required in case of unlimited company, company

limited by guarantee or private company limited by shares.—(1) In
the case of an unlimited company, the articles shall state the number..
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of members with which the company is to be registered and, if the
company has a share capital, the amount of share capital with which
the company is to be registered.

(2) In the case of a company limited by guarantee, the articles
shall state the number of members with which the company is to be
registered.

(3) In the case of a private company having a share capital, the
articles shall contain provisions relating to the matters specified in
sub-clauses (a), (b) and (c) of clause (iii) of sub-section (1) of
section 3; and in the case of any other private company, the articles
shall contain provisions relating to the matters specified in the said
sub-clauses (b) and (c).

27. Adoption and application of Table A in the case of companies
limited by shares.—(1) The articles of association of a company
limited by shares may adopt all or any of the regulations contained
in Table A in Schedule I

(2) In the case of any such company which is registered after
the commencement of this Act, if articles are not registered, or if
articles are registered, in so far as the articles do not exclude or
modify the regulations contained in Table A aforesaid, those regula-
tions shall, so far as applicable, be the regulations of the company in
the same mapner and to the same extent as if they were contained in
duly registered articles.

28. Form of articles in the case of other companies.—The articles
of association of any company, not being a company limited by
shares, shall be in such one of the Forms in Tables C, D, and E in
Schedule I as may be applicable, or in a Form as near thereto as
circumstances admit.

29. Form and signature of articles.—Articles shall—

(a) be printed;
(b) be divided into paragraphs numbered consecutively; and

(c) be signed by each subscriber of the memorandum of as-
sociation (who shall add his address, description and occupation,
if any,) in the presence of at least one witness who shall attest

the signature.
30. Alteration of articles by special resolution.—(1) Subject to the
provisions of this Act and to the conditions contained in its memo-
randum, a company may, by special resolution, alter * * * its articles.

(2) Any alteration * * so made * * * shall, subject to the provi-
sions of this Act, be as valid as if originally contained in the articles
and be subject in like manner to alteration by special resolution.

(3) The power of altering articles under this section shall, in the
case of any company formed and registered under Act No. XIX of
1857 and Act No. VII of 1860 or either of them, extend to altering any
provisions in Table B annexed to Act XIX of 1857, and shall also, in
the case of an unlimited company formed and registered under the
said Acts or either of them, extend to altering any regulations relat-
ing to the amount of capital or its distribution into shares, notwith-
standing that those regulations are contained in the memorandum.

\
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Change of registration of companies
31. Registration of unlimited company as limited, etc.—(1) Sub-
ject to the provisions of this section,—
(a) a company registered as unlimited * * * * * *™ * * may
* * register under this Act * * * as a limited company; and

(b) a company already registered as a limited company
* % % * ¢ may re-register * * under this Act * **** * * *,

(2) On * * registration in pursuance of this section, the Registrar
shall close the former registration of the company, and may dispense
with the delivery to him of copies of any documents with copies
of which he was furnished on the occasion of the original registra-
tion of the company; but, save as aforesaid, the * * * registration shall
take place in the same manner and shall have effect, as if it were
the first registration of the company under this Act.

(3) The * * registration of an unlimited company as a limited
company under this section * * * * shall not affect any debts, liabi-
lities, obligations or contracts incurred or entered into by, to, with

or on behalf of, the company before the * * registration, and those
debts, liabilities, obligations and contracts may be enforced in the

manner provided by Part IX of this Act in the case of a company

registered in pursuance of that Part, .

General provisions with respect to memorandum and articles.

32. Registration of memorandum and articles.—(1) There shall
be presented for registration, to the Registrar of the State in which
the registered office of the company is stated by the memorandum
to be situate—

(a) the memorandum of the company;
(b) its articles, if any; and

(c) the agreement, if any, which the company proposes to
enter into with any individual, firm or body corporate to be
appointed as its managing agent, or with any firm or body
corporate to be appointed as its secretaries and treasurers.

(2) A declaration by an advocate of the Supreme Court or of a
High Court, an attorney or a pleader entitled to appear before a
High Court, or a chartered accountant practising in India, who is
engaged in the formation of a company, or by a person named in
the articles as a director, managing agent, secretaries and treasurers,
manager or secretary of the company, that all the requirements of
this Act and the rules thereunder have been complied with in res-
pect of registration and matters precedent and incidental thereto,
shall be filled with the Registrar; and the Registrar may accept
such a declaration as sufficient evidence of such compliance.

(3) If the Registrar is satisfled that all the requirements afore-
said have been complied with by the company and that it is autho-
rised to be registered under this Act, he shall retain and register
the memorandum, the articles, if any, and the agreement referred
to in clause (c) of sub-section (1), if any.
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33. Effect of registration.—(1) On the registration of the memo-

randum of a company, the Registrar shall certify under his hand
that the company is incorporated and in the case of a limited
company, that the company is limited.

(2) From the date of incorporation mentioned in the certificate
of incorporation, such of the subscribers of the memorandum and
other persons, as may from time to time be members of the com-
pany, shall be a body corporate by the name contained in the memo-
randum, capable forthwith of exercising all the functions of an
incorporated company, and having perpetual succession and a com-
mon seal, but with such liability on the part of the members to
contribute to the assets of the company in the event of its being
+wound up as is mentioned in this Act.

34. Conclusiveness of certificate of incorporation.—* * A certificate
of incorporation given by the Registrar in respect of any association
shall be conclusive evidence that all the requirements of this Act
have been complied with in respect of registration and matters
precedent and incidental thereto, and that the association is a
Zompany authorised to be registered and duly registered under this

ct.
® * * * L * * *® L L [ ] * L *®

35. Effect of memorandum and articles.—(1) Subject to the pro-
visions of this Act, the memorandum and articles shall, when regis-
tered, bind the company and the members thereof to the same
extent as if they respectively had been signed by the company and
by each member, and contained covenants on its and his part to
observe all the provisions of the memorandum and of the articles.

(2) All money payable by any member to the company under the
memorandum or articles shall be a debt due from him to the
company.

36. Provision as to companies limited by guarantee.—(1) In the
case of a company limited by guarantee and not having a share
capital, and registered on or after the first day of April, 1914, every
provision in the memorandum or articles or in any resolution of the
company pu?orting to give any person a right to participate in the
givisibée profits of the company otherwise than as a member shall

e void.

(2) For the gurpose of the provisions of this Act relating to the
memorandum of a company limited by guarantee and of this section,
every provision in the memorandum or articles, or in any resolu-
tion, of any company limited by guarantee and registered on or after
the first day of April, 1914, purporting to divide the undertaking of
the company into shares or interests, shall be treated as a provision
for a share capital, notwithstanding that the nominal amount or
number of the shares or interests is not specified thereby.

37. Effect of alteration in memorandum or articles.—~Notwith-
standing anything in the memorandum. or articles of a company, no
member of the company shall be bound by an alteration made in
the memorandum or articles after the date on which he became a
member, if and so far as the alteration requires him to fake or sub-
scribe for more shares than the number held by him at the date on
which the alteration is made, or in any way increases his liability as
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at that date, * * * * to contribute to the share capital of, or otherwise
to pay money to, the company:

Provided that this section shall not apply in any case where the
member agrees in writing, either before or after a particular altera-
tion is made, to be bound by the alteration.

38, Copies of memorandum and articles etc. to be given to mem-
bers.—(1) A company shall, on being so required by a member, send
to him within seven days of the requirement and subject to the
payment of a fee of one rupee, a copy each of the following docu-
ments, as in force for the time being—

(a) the memorandum;

(b) the articles, if any;

(c) the agreement, if any, entered into or proposed to be
entered mnto, by the company with any person appointed or to
be appointed as its managing agent or as its secretaries and
treasurers; and i

(d) every other agreement and every resolution referred to
in section 191, if and in so far as they have not been embodied
in the memorandum or grticles.

(2) If a company makes default in complying with the require-
ments of this section, the company, and every officer of the company
who is in default, shall be punishable, for each offence, with fine
which may extend to fifty rupees.

39. Alteration of memorandum or articles etc. to be noted in
every copy.—(1) Where an alteration is made in the memorandum
or articles of a company, in the agreement referred to in clause (c)
of sub-section (1) of section 38 or in any other agreement or resolu-
tion referred to in section 191, every copy of the memorandum,
articles, agreement or resolution issued after the date of the altera-
tion shall be in accordance with the alteration.

(2) If, at any time, the company issues any copies of the memo-
randum, articles, resolution or agreement, which are not in accord-
ance with the alteration or alterations made therein before that
time, the company, and every officer of the company who is in
default, shall be punishable with fine which may extend to ten
rupees for each copy so issued.

' Membership of company
40. Definition of “member”—(1) The subscribers of the memo-

randum of a company shall be deemed to have agreed to become
members of the company, and on its registration, shall be entered
as members in its register of members.

(2) Every other person who agrees to become a member of a
company and whose name is entered in its register of members,
shall be a member of the company.

41. Membership of holding company.—(1) Except in the cases

mentioned in this section, a body corporate cannot be a member of
a company which is its holding company and any allotment or transfer
of shares in a company to its subsidiary shall be veid.
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(2) Nothing in this section shall apply—

(a) where the subsidiary is concerned as the legal repre-
sentative of a deceased member of the holding company; or

(b) where the subsidiary is concerned as trustee, unless the
holding company or a subsidiary thereof is beneficially interest-
ed under the trust and is not so interested only by way of
security for the purposes of a transaction entered into by it in
the ordinary course of a business which includes the lending
of money.

(3) This section shall not prevent a subsidiary from continuing to
be a member of its holding company if it was a member thereof either
at the commencement of this Act or before becoming a subsidiary
of the holding company, but, except in the cases referred to in sub-
section (2), the subsidiary shall have no right to vote at meetings
of 'the holding company or of any class of members thereof.

(4) Subject to sub-section (2), sub-sections (I) and (3) shall apply
in relation to a nominee .for a body corporate which is a subsidiary,
as if references in the said sub-sections (1) and (3) to such a body
corporate included references to a nominee for it.

(5) In relation to a holding company which is either a company
limited by guarantee or an unlimited company, the reference in
this section to shares shall, whether or not the company has a share
capital, be construed as imcluding a reference to the interest of its
members as such, whatever the form of that interest.

Private companies

42. Consequences of default in complying with conditions
counstituting a company a private company.—Where the articles of
a company include the provisions which, under clause (i) of sub-
section (1) of section 3, are required to be included in the articles
of a company in order to constitute it a private company, but
default is made in complying with any of those provisions, the com-
pany shall cease to be entitled to the privileges and exemptions
conferred on private companies by or under ****® this Act, and ***
this Act shall apply to the company as if it were not a private
company:

Provided that the Court, on being satisfied that the failure to
comply with the conditions was accidental or due to ingdvertence or
to some other sufficient cause, or that on other grounds st is just
and equitable to grant relief, may, on the application of the company
or any other person interested and on such terms and ccnditions as
seem to the Court just and expedient, order that the company be
relieved from such consequences as aforesaid.

43. Prospectus or statement in lieu of prospectus to be filed by
private company on ceasing to be private company.—(1) If a com-
pany, being a private company, alters its articles in such a manner
that they no longer include the provisions which, under clause (iii)
of sub-section (I) of section 3, are required to be included in the
articles of a company in order to constitute it a private company,
the company—

(a) shall, as on the date of the alteration, cease 1 ow »
private company; and
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(b) shall, within a period of fourteen days after the said
date, file with the Registrar either a prospectus or a statement
in lieu of prospectus, as specitied in sub-section (2).

(9) (a) Every prospectus filed under sub-section (1) shall state the
matters specified in Part I of Schedule II and set out the reports
specified in Part II of that Schedule, and the said Parts I and II
sgall have effect subject to the provisions contained in Part III of
that Schedule.

(b) Every statement in lieu of prospectus filed under sub-section
(1) shall be in the form and contain the particulars set out in Part 1
of Schedule IV, and in the cases mentioned in Part II of that
Schedule, shall set out the reports specified therein, and the said
Parts I and II shall have effect subject to the provisions contained
in Part III of that Schedule.

(¢) Where the persons making any such report as is referred to
in clause (a) or (b) have made therein, or have, without giving the
reasons indicated therein, any such adjustments as are mentioned
in clause 32 of Schedule II or clause 5 of Schedule IV, as the case
may be, the prospectus or statement in lieu of prospectus filed as
aforesaid, shall have endorsed thereon or attached thereto, a written
statement signed by those persons, setting out the adjustments and
giving the reasons therefor.

(3) If default is made in complying with sub-section (I) or (2),
the company, and every officer of the company who is in default,
shall be punishable with fine which may extend to five hundred
rupees.

(4) Where any prospectus or statement in lieu of prospectus filed
under this section includes any untrue statement. any person who
authorised the filing of such prospectus or statement shall be
punishable with imprisonment for a term which may extend to two
years, or with fine which may extend to five thousand rupees, or.
with both, unless he proves either that the untrue statement was
immaterial or that he had reasonable ground to believe, and did
up to the time of the filing of the prospectus or statement believe,
that the untrue statement was true.

(5) For the purposes of this section—

(a) a statement included in a prospectus or a statement in
lieu of prospectus shall be deemed to be untrue if it is mis-
leading in the form and context in which it is included; and

™ * » *

(b) where the omission from a prospectus or a statement
in lieu of prospectus of any matter which is required to be
stated therein under the provisions of Schedule II or IV, as the
case may be, is calculated to mislead, the prospectus or state-
ment in lieu of prospectus shall be deemed. in respect of such
omission, to be a prospectus or a statement in lieu of prospectus
in which an untrue statement is included.

(6) For the purposes of sub-section (4) and clause (a) of sub-
section (5), the expression “included” when used with reference to a
prospectus or statement in lieu of orosvectus. means included in
the prospectus or statement in lieu of prospectus itself or contained
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in any report or memorandum appearing on the face thereof, or by
reference incorporated therein.

Reduction of Number of Members.below Legal Minimum,
44. Members severally liable for debts where business carried on

with fewer than seven, or in the case of a private company, two
members.—If at any time the number of members of a company is
reduced, in the case of a public company, below seven, or in the
case of a private company, below two, and the company carries on
business for more than six months while the number is so reduced,
every person who is a member of the company during the time
that it so carries on business after those six months and is cognisant
of the fact that it is carrying on business with fewer than seven
members or two members, as the cade may be, shall be severally
liable for the payment of the whole debts of the company contracted
during that time, and may be severally sued therefor.

Contracts and deeds, investments, seal etc.
45. Form of contracts.—(1) Contracts on behalf of a company may
be made as follows:—

(a) a contract which. if made between private persons, would
by law be required to be in writing signed by the parties to be
charged therewith, may be made on behalf of the company in
writing signed by any person acting under its authority, express
or implied, and may in the same manner be varied or discharged;

(b) a contract which, if made between private persons, would
by law be valid although made by parol only and not reduced
into writing, may be made by parol on behalf of the company
by any person acting under its authority, express or implied,
and may in the same manner be varied or discharged.

(2) A contract made according to this section shall * * bind
the company *

46. Bills of exchange and promissory notes.—A bill of exchange,
hundi or promissory note shall be deemed o have been made, accept-
ed, drawn or endorsed on behalf of a company if drawn, accepted,
made, or endorsed in the name of, or on behalf or on account of,
the company by any person acting under its authority, express or
implied.

47. Execution of deeds.—(I) A company may, by writing under its
common seal, empower any person. either generally or in respect of

any specified matters, as its attorney, to execute deeds on its behalf
in any place either in or outside India.

(2) A deed signed by such an attorney on behalf of the company
and under his seal where sealing is required, shall bind the com-
pany and have the same effect as if it were under its common seal.

48. Investments of company to be held in its own name.—(1) Save
as otherwise provided in sub-sections (2) to (§) and subject to the
provisions of sub-sections (6) to (8).—

(a) all investments made by .a company on its own behalf
shall be made and held by it in its own name; and

(b) where any such investments are not so held at the
commencement of this Act, the company shall, within a period
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of one year from such commencement, either cause them to be
transferred to, and hold them in, its own name, or dispose of
them.

(2) Where the company has a right to apgoint any person or
persons, or where any nominee or nominees of the company has or
have been appointed, as a director or directors of any other body
corporate, shares in such other body corporate to an amount not
exceeding the nominal value of the qualification shares which are
required to be held by a director thereof, may. be registered or held
by such company jointly in the names of itself and of each such
person or nominee or in the name of each such person or nominee
expressly described as a nominee of the company.

(3) A company may hold any shares in its subsidiary in the name
or names of any nominee or nominees of the company, if and in so
far as it is necessary so to do, to ensure that the number of mem-
bers of the subsidiary is not reduced, where it is a public company,
below seven, and where it is a private company, below two.

(4) Sub-section (I) shall not apply to investments made by a
company whose principal business consists of the buying and selling
of shares or other securities.

(5) Nothing in this section shall be deemed to prevent a company—

(a) from depositing with a bank, being the bankers of the
company, any shares or securities for the collection of any
dividend or interest payable thereon; or

(b) from depositing with, or transferring to, any person any
shares or securities, by way of security for the repayment of
any loan advanced to the company or the performance of any
obligation undertaken by it.

(6) The certificate or letter of allotment relating to the shares
or securities in which investments have been made by a company
shall, except in the cases referred to in sub-sections (4) and (5), be
in the custody of such company or with a Scheduled Bank, being
the bankers of the company. '

(7) Where, in pursuance of sub-section (2), (3), (4) or (5), any
shares or securities in which investments have been made by a com-
pany are not held by it in its own name, the company shall forth-
with enter in a register maintained by it for the purpose—

(a) the nature, value, and such other particulars as may be
negessary fully to identify the shares or securities in question;
an

(b) the bank or person in whose name or custody the shares
or securities are held.

(8) The register kept under sub-section (7) shall be open to the

inspection of any member or debenture holder of the company
without charge, during business hours, subject to such reasonable
restrictions as the company may, by its articles or in general meet-
ing, impose, so that not less than two hours in each day are allowed
for inspection.
(9) If default is made in complying with any of the requirements
of sub-sections (1) to (8), the company, and every officer of the
company who is in default, shall be punishable with fine which may
extend to five thousand rupees.
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(10) If any inspection required under sub-section (8) is refused,
the Court may, by order, direct an immediate inspection of the
register.

Nothing in this sub-section shall be construed as prejudicing in
any way the operation of sub-section (9).

(11) In this section, “securities” includes stock and debentu;es.

49. Power for company to have official seal for use outside India.—
(1) A company whose objects require or comprise the transaction of
business outside India may, if authorised by its articles, have for use
1n any territory, district or place not situate in India an official
seal which shall be a facsimile of the common seal of the company,
with the addition on its face of the name of the territory, district
or place where it is to be used.

(2) A company having an official seal for use in any such terri-
tory, district or place may, by writing under its common seal,
authorise any person appointed for the purpose in that territory, dis-
trict or place to affix the official seal to any deed or other document
to which the company is a party in that territory, district or place.

(3) The. authority of any agent authorised under sub-section (2)
shall, as between the company and any person dealing with the
agent, continue during the period, if any, mentioned in the instru-
ment conferring the authority, or if no period is there mentioned,
. * until notice of the revocation pr determination of the agent’s
authority has been given fo the person dealing with him.

(4) The person affixing any such officfal seal shall, by writing
under his hand, certify on the deed or other document to which the
seal is affixed, the date on which and the place at which, it is
affixed.

(5) A deed or other document to which an official seal is duly
affixed shall bind the company as if it had been sealed with the
common seal of the company.

Service of Notices, etc.

50. Service of documents on company.—A document may be served
on a company * * by sending it to its registered office * * by * *®
post under a * * certificate of posting or by registered post, or by
leaving it at its registered office * * °. T

51. Service of documents on Registrar—A document may be
served on the Registrar by sending it to him at his office by * * post
under a * * certificate of posting or by registered post, or by deliver-
ing it to him or leaving it for him at his office..

52. Service of notice on members by company.—(1) A notice may

be given by the company to any member either personally, or by
sending it by post to him to his registered address, or if he has no
registered address in India, to the address, if any, within India
supplied by him to the company for the giving of notices to him.

(2) Where a notice is sent by post,~~
(a) service of the notice shall be deemed to be effected by

properly addressing, prepaying and posting a letter containing
the notice; and
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(b) unless the contrary is proved, such service shall be deemed
to have been effected—

(i) in the case of a notice of a meeting, af the expira-
tion of forty-eight hours after the letter containing the same
is posted, and

(ii)) in any other case, at the time at which the letter
would be delivered in the ordinary course of post.

(3)_A notice advertised in a newspaper circulating in the neigh-
bourhood of the registered office of the company shall be deemed to
be duly given on the day on which the advertisement appears to
every member of the company who has no registered address in
India and has not supplied to the company an address within India
for the giving of notices to him.

4) A notice may be given by the company to the joint-holders
of a share by giving the notice to the joint-holder named first in the
register in respect of the share.

(5) A notice may be given by the company to the persons entitled
to a share in consequence of the death or insolvency of a member
by sending it through the post in a prepaid letter addressed to them
by name, or by the title of representatives of the deceased, or
assignees of the insolvent, or by any like description, at the address,
if any, in India supplied for the- purpose by the persons claiming to
be so entitled, or until such an address has been so supplied, by
giving the notice in any manner in which it might have been given
if the death or insolvency had not occurred.

Authentication of Documents
53. Authentication of documents.—Save as otherwise expressly
provided in this Act, a document or proceeding requiring authen-
tication by a company may be signed by a director, the managing
agent, the secretaries and treasurers, the manager, the secretary or

other authorised officer of the company, and need not be under its
common seal.

PART III
PROSPECTUS AND ALLOTMENT, AND OTHER MATTERS RELATING TO ISSUE OF
SHARES OR DEBENTURES .
Prospectus

54. Dating of prospectus.—A prospectus issued by or on behalf

of a company or in relation to an intended company shall be dated,
and that date shall, unless the contrary is proved, be taken as the
date of publication of the prospectus. ' .

55. Matters to be stated and reports to be set out in prospectus.—
(1) Every prospectus issued—
(a) by or on behalf of a company, or

(b) by or 6n behalf of any person who is or has been
engaged or interested in the formation of a company,

shall state the matters sgeciﬁed in Part I of Schedule II and set out

the reports specified in Part II of that Schedule; and the said Parts
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I and II shall have effect subject to the provisions contained in
Part IIT of that Schedule.

(2) A condition requiring or binding an applicant for shares in
or debentures of a company to waive compliance with any of the
requirements of this section, or purporting to affect him with notice
of any contract, document or matter not specifically referred to in

the prospectus, shall be void.

(3) No one shall issue any form of application for shares in or
debentures of a company, unless the form is accompanied by a pros-
pectus which complies with the requirements of this section:

Provided that this sub-section shall not apply if it is shown tha
the form of application was issued either— '
(a) in connection with a bona fide invitation to a person to
enter into an underwriting agreement with respect to the shares

or debentures; or

(b) in relation to shares or debentures which were not offered
to the public.
If any person acts in contravention of the provisions of this sub-
section, he shall be punishable with fine which may extend to five
thousand rupees. .

(4) A director or other person responsible for.the prospectus shall
not incur any liability by reason of any non-compliance with, or
contravention of, any of the requirements of this section, if—

(a) as regards any matter not disclosed, he proves that he
had no knowledge thereof; or

(b) he proves that the non-compliance or contravention arose
from an honest mistake of fact on his part; or

(c¢) the non-compliance or contravention was in' respect of
matters which, in the opinion of the Court dealing with the
case, was immaterial, or was otherwise such as ought, in the
opinion of that Court, having regard to all the circumstances of
the case, reasonably to be excused:

Provided that no director or other person shall incur any liability
in respect of the failure to include in a prospectus a statement with
respect to the matters specified in clause 18 of Schedule II, unless
it is proved that he had knowledge of the matters not disclosed.

(5) This section shall not apply—

(a) to the issue to existing members or debenture holders of
a company of a prospectus or form of application relating to
shares in or debentures of the company, whether an applicant
for shares or debentures will or will not have the right to re-
nounce in favour of nther persons; or

(b) to the issue of a prospectus or form of application relat-
ing to shares or debentures which are, or are to be, in all respects
uniform with shares or debentures previously issued and for the

L;im.e llein.g c}ealt in or quoted on a recognised stock exchange

but, subject as aforesaid, this section shall apply to a prospectus or a
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form of application, whether issued on or with reference to the for-_
mation of a company or subsequently.

(6) Nothing in this section shall limit or diminish any liability
which any person may incur under the general law or under this Act
apart from this section. .

56. Expert to be a person unconnected with the formation or,
management of the company.—A prospectus inviting persons to
subscribe for shares in or debentures of a company shall not include a
statement purporting to be made by an expert, unless the expert is
a person who is not, or has not been, engaged or interested in the
formation or promotion, or in the management, of the company.

57. Expert’s consent to issue of prospectus containing statement
by him.—A prospectus inviting persons to subscribe for shares in

or debentures of a company and including a statement purporting to
be made by an expert shall not be issued, unless—

(a) he has given his written consent to the issue thereof with
the statement included in the form and context in which it is
included, and has not withdrawn such consent before the deli-
very of a copy of the prospectus for registration; and

(b) a statement that he has given and has not withdrawn his
consent as aforesaid appears ih the prospectus.

58. Penalty and. interpretation.—(1) If any prospectus is issued
in contravention of section 56 or 57, the company, and every person

who is knowingly a party to the issue thereof, shall be punishable
with fine which may extend to five thousand rupees.

(2) In sections 56 and 57, the expression “expert” includes an

engineer, a valuer, an accountant and any other person whose profes-
sion gives authority to a statement made by him.

59. Registration of prospectus.—(1) No prospectus shall be issued

by or on behalf of a company or in relation to an intended company
unless, on or before the date of its publication, there has been deli-
vered to the Registrar for registration a copy thereof ‘s;igned by every
person who is named therein as a director or propos director of
the company or by his agent authorised in writing, and having en-
dorsed thereon or attached thereto—

(a) any consent to the issue of the prospectus required by
section 57 from any person as an expert; and

(b) in the case of a prospectus issued generally, also—

(i) a copy of every contract required by clause 16 of
Schedule II to be specified in the prospectus, or, in the case
of a contract not reduced into writing, a memorandum
giving full particulars thereof; and

(ii) where the persons making any report required by
Part II of that Schedule have made therein, or have, with-
out giving the reasons, indicated therein, any such adjust-
ments as are mentioned in clause 32 of that Schedule, a
written statement signed by those persons setting out the
adjustments and giving the reasons therefor.

(2) Every prospectus to which sub-section (1) applies shall, on
the face of it~- -
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(a) state that a copy has been delivered for registration as
required by this section; and

(b) specify any documents required by this section to be
endorsed on or attached to the copy so delivered, or refer to
statetments included in the prospectus which specify those docu-
ments.

(3) The Registrar shall not register a prospectus,—

(a) unless it is dated and the copy thereof signed in the
manner required by this section and unless further it has en-
dorsed thereon or attached thereto the documents (if* any)
specified as aforesaid; and

(b) in case the prospectus names any person as the auditor,
legal adviser, attorney, solicitor, banker or broker of the com-
pany or proposed cempany, unless also it is accompanied by the
consent in writing of the person so named, to act in the capacity
stated.

(4) No prospectus shall be issued more than ninety days after the
date on which a copy thereof is delivered for registration; and if a
prospectus is so issued, it shall be deemed to be a prospectus a copy
of which has not been delivered under this section to the Registrar.

(5) If a prospectus is issued without a copy thereof being deli-
vered under this section to the Registrar or without the copy so deli-
vered having endorsed thereon or attached thereto the required con-
sent or documents, the company, and every person who is knowinhgly
a party to the issue of the prospectus, shall be punishable with fine
which may extend to five thousand rupees.

60. Terms of contract mentioned in prospectus or statement in lieu
of prospectus, not to be varled.—A company shall not, at any time,
vary the terms of a contract referred to in the prospectus or state-
ment in lieu of prospectus, except subject to the approval of, or
except on authority given by, the company in general meeting.

61. Civil liability for mis-statements in prospectus.—(1) Subject
to the provisions of this section, where a prospectus invites persons
to subscribe for shares in or debentures of a company, the following
persons shall be liable to pay compensation to every person who
subscribes for any shares or debentures on the faith of the prospec-
tus for any loss or damage he may have sustained by reason of any
untrue statement included therein, that is to say,—

(a) every person who is a director of the company at the
time of the issue of the prospectus;

(b) every person who has authorised himself to be named
and is named in the prospectus either as a director, or as having
agreed to become a director, either immediately or after an
interval of time; ‘

(c) every person who is a promoter of the company; and

(d) every person who has authorised the issue of the pros-
pectus:

Provided that where, under section 57, the consent of a person
is required to the issue of a prospectus and he has given that consent,
or where, under clause (b) of sub-section (3) of section 59, the con-
sent of a person named in a prospectus is.required and he has given
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that consent, he shall not, by reason of having given such consent,
be liable under this sub-section as a person who has authorised the
issue of the prospectus excegt in respect of an untrue statement, if
any, purporting to be made by him as an expert.

(2) No person shall be liable under sub-section (1), if he proves—

(a) that, havin% consented to become a director of the com-
pany, he withdrew his consent before the issue of the prosPectus,
and that it was issued without his authority or consent; *

+ (b) that the prospectus was issued without his knowledge

or consent, and that on becoming aware of its issue, he forthwith

ave reasonable public notice that it was issued without his
owledge or consent; or '

(c) that, after the issue of the prospectus and before allot-
ment thereunder, he, on becoming aware of any untrue state-
ment therein, withdrew his consent to ®* * ° the prospectus
and gave reasonable public notice of the withdrawal and of the
reason therefor; or

(d) that—

(i) as regards every untrue statement not purporting to
be made on the authority of an expert or of a public official
document or statement, he had reasonable ground to believe,
and did up to the time of the allotment of the shares or

‘ debentures, as the case may be, believe, that the statement
was true; and

(ii) as regards every untrue statement purporting to be
a statement by an expert or contained in what purports to
be a copy of or extract from a report or wvaluation of an
-expert, it was a correct and fair representation of the state-
ment, or a correct copy of, or a correct and fair extract from,
the report or valuation; and he had reasonable ground to
believe, and did up to the time of the issue of the prospectus
believe, that the person making the statement was competent
to make it and that that person had given the consent re-
quired by section 57 to the issue of the prospectus and had

not withdrawn that consent before delivery of a copy of the

grospectus for registration or, to the defendant’s knowledge,
efore allotment thereunder; and

(iii) as regards every untrue statement purporting to be
a statement made by an official person or contained in what
purports to be a copy of or extract from a public official
document, it was a correct and fair representation of the

statement, or a correct copy of, or a correct and fair extract
from, the document: .

Provided that this sub-section shall not apply in the case of a per-
son liable, by reason of his having given a consent required of him by
section 57, as a person who has authorised the issue of the prospectus

in respect of an untrue statement purporting to be made by him as
an expert.

(3) A person who, apart from this sub-section, would, under sub-
section (I), be liable by reason of his havin%given a consent re-
quired of him by section 57, as a person who has authorised the issue
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of a prospectus in respect of an untrue statement purporting to be
made by him as an expert, shall not be so liable, if he proges—

(a) that, having given his consent under section §7 ‘to the
issue of the prospectus, he withdrew it in writing before delivery
of a copy of the prospectus for registration; or

(b) that, after delivery of a copy of the prospectus for regis-
tration and before allotment thereunder, he, on becoming aware
of the untrue statement, withdrew his consent in writing and
gave reasonable public notice of the withdrawal, and of the
reason therefor; or

(c) that he was competent to make the statement and that
he had reasonable gro to believe, and did up to the time of
the allotment of the shares or debentures, believe, that the state-

ment was true.

(4) Where—

(a) the prospectus specifies the name of a person as a direc-
tor of the company, or as having agreed to become a director
thereof, and he has not consented to become a director, or has
withdrawn his consent before the issue of the prospectus, and
has not authorised or consented to the issue thereof; or

(b) the consent of a person is required under section 57 to

the issue of the prospectus and he either has not given that con-
sent or has withdrawn it before the issue of the prospectus;

the directors of the company excluding those without whose know-
ledge or consent the prospectus was issued, and every othér person
who authorised the issue thereof, shall be liable to indemnify the
‘person referred to in clause (a) or clause (b), as the case' may be,
against all damages, costs and expenses to which he may be made
liable by reason of his name having been inserted in the prospectus
or of the inclusion therein of a statement purporting to be made by
him as an expert, as the case may be, or in defending himself against
any suit or legal proceeding brought against him in respect thereof:

Provided that a person shall not be deemed for the purposes of
this sub-section to have authorised the issue of a prospectus by
reason only of his having given the consent required by section 57
to the inclusion therein of a statement purporting to be made by him
as an expert.

(5) Every person who, * * * * * * * * hecomes liable to make any
payment by virtue of this section, may recover contribution, as in
cases of contract, from any other person who, if sued separately,
would have been liable to make the same payment, unless the former
Pperson * * * * * was, and the latter person was not, guilty of fraudu-

Jent misrepresentation.

(6) For the purposes of this section—

(a) the expression “promoter” means a promoter who was a
party to the preparation of the prospectus or of the portion
thereof containing the untrue statement, but does not include
any person by reason of his acting in a professional capacity for
persons engaged in procuring the formation of the company; and
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(b) . the expression “expert” has the same meaning as in
section 57.

 62. Criminal liability for mis-statements in prospectus.—(1)
Where a prospectus issued after the commencement of this Act in-
eludes any untrue statement, every person who authorised the issue of
the prospectus, shall be punishable with imprisonment for a term
which may extend to two years, or with fine which may extend to
five thousand rupees, or with both, unless he proves either that the
statement was immaterial or that he had reasonable ground to
believe, and did, up to the time of the issue of the prospectus, believe,
that the statement was true.

(2) A person shall not be deemed for the purposes of this section
to have authorised the issue of a prospectus by reason only of his
having given—

(a) the consent required by section 57 to the inclusion there-
in of a statement purporting to be made by him as an expert, or

(b) the consent required by clause (b) of sub-section (3) of
section 59.

63. Document containing offer of shares or debentures for sale

to be deemed prospectus.—(1) Where a company allots or agrees to
allot any shares in or debentures of the comgany with a view to all
or any of those shares or debentures bein% offered for sale to the
public, any document by which the offer for sale to the public is
made shall, for all purposes, be deemed to be a prospectus issued by
the company; and all enactments and rules of law as to the contents
cf prospectuses and as to liability in respect of statements in and
omissions from prospectuses, or otherwise relatinﬁ to prospectuses,
shall appiy with the modifications specified in sub-sections (3), (4)
and (5), and have effect accordingly, as if the shares or debentures
had been offered to the public for subscription and as if persons ac-
cepting the offer in respect of any shares or debentures were subs-
cribers for those shares or debentures, but without prejudice to the
liability, if any, of the persons by whom the offer is made in respect
(t)}fx mis;statements contained in the document or otherwise in respect
ereof.

(2) For the purposes of this Act, it shall, unless the contrary is
proved, be evidence that‘an allotment of, or an agreement to allot,
shares or debentures was made with a view to the shares or deben-
tures being offered for sale to the public if it is shown—

(a) that an offer of the shares or debentures or of any of
them for sale to the public was made within six months after the
allotment or agreement to allot; or

(b) that at the date when the offer was made the whole
consideration to be received by the company in respect of the
shares or debentures had not been  * * received by it.

(3) Section 55 as applied by this section shall have eﬁect:if it
required a prospectus to state in addition to the matters required b
that section to be stated in a prospectus— eq y

(a) the net amount of the consideration received or to be re-

ceived by the company in respect of the shares or debentures t
which the %)ger relates; and s to
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' (b) the place and time at whijch the contract under which
the said shares, or debentures have been or are to be allotted
may be inspected.

(4) Section 59 as applied by this section shall have effect as
if the persons making the offer were persons named in a prospectus
as directors of a company.

(5) Where a person making an offer to which this section relates
is a company or a firm, it shall be sufficient if the document referred
to in sub-section (1) is signed on behalf of the company or firm |1
two directors of the company or b{) not less than one-half of the part-
ners in the firm, as the case may be; and any such director or part-

ner may sign by his agent authorised in writing.

64. Interpretation of provisions relating to prospeciuses.—(1) For
the purposes of the foregoing provisions of this Part—

(a) a statement included in a prospectus shall be deemed to
be untrue, if the statement is misleading in the form and context
in which it is included; and

* » » L] * » - *

(b) where the omission from a prospectus of any matter * *

* * + * js calculated to mislead, the prospectus shall be
deemed, in respect of such omission, to be a prospectus in which
an untrue statement is included.

(2) For the purposes of sections 60, 61 and 62 and clause (a) of
sub-section (1) of this section, the expression “included” when used
with reference to a prospectus, means included in the prospectus it-
self or contained in any report or memorandum appearing on the
face thereof or by reference incorporated therein or issued therewith.

65. Newspaper advertisements of prospectus.—Where any pros-
pectus is published as a newspaper advertisement, it shall not be
necessary in the advertisement to specify the contents of the memo-
randum or the signatories thereto, or the number of shares subscrib-
ed for by them.

*® * * L - .

66. Construction of references to offering shares or debentures
to the public etc.—(1) Any reference in this Act or in the articles of a
company to offering shares or debentures to the public shall, subject
to any provision to the contrary contained in this Act and subject
also to the provisions of sub-sections (3) and (4), be construed
as Including a reference to offering them to any section of the
public, whether .selected as membeys or .debenture holders of the
company concerned or as clien{s of the person issuing the
prospectus or in any othet manner.

10



as

35

- (Z) Any reference in this Act or in the articles of a company
to i(nz\)ritations- to the public to-subscribe for shares or debentures
shall, subject. as. aforesaid, be construed as including a reference to
invitations to subscribe for them extended to any section of the
public, whether selected as members or debenture holders of the
company concerned or as clients of the person issuing the prospectus
or in any other manner.

(3). No offer or invitation shall be treated as made to the public

virtue of sub-section (1) or sub-section (2), as the case may be,

the offer or invitation can properly be regarded, in all the circum-
stances—

(a) as not being calculated to result, directly or indirectly,
in the shares or debentures becoming available for subscription
or purchase by persons other than those receiving the offer
or invitation; or

(b) otherwise as being a domestic concern of the persons
making and receiving the offer or invitation.

(4) Without prejudice to the generality of sub-section (3), a
provision in a company’s articles prohibiting invitations to the
public to subscribe for shares or debentures shall not be taken as
prohibiting the making to members or debenture holders of an

invitation which can properly be regarded in the manner set forth
in that sub-section.

(5) The provisions of this Act relating to private companies shall
be construed in accordance with the provisions contained in sub-
sections (1) to (4).

67. Penalty for fraudulently inducing persons to invest money.—
* * Any person who, either by knowingly or recklessly making any
statement, promise or forecast which is false, deceptive or misleading,

or by any dishonest concealment of material facts, induces or at-
tempts to induce another person to enter into, or to offer to enter
into—

(a) any agreement for, or with a view to, acquiring, dispos-

ing of, subscribing for, or underwriting shares or debentures;
or

(b) any agreement the purpose or pretended purpose of
which is to secure a profit to any of the parties from the yield
of shares or debentures, or by reference to fluctuations in the
value of shares or debentures;

shall be punishable with imprisonment for a term which may extend

to five years, or with fine which may extend to ten thousand rupees,
or with both.

® . * L ] *
Allotment

68. Prohibition ef allotment unless minimum subscription
received.—(1) No allotment shall be made of any share capital of
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a company offered to the public for subscription, unless the amountt
stated in the prospectus as the minimum amount which, in the
opinion of the Board of directors, must be raised by the issue of share
capital in order to provide for the matters specified in clause § of
Schedule II has been subscribed, and the sum payable on application

for the amount so stated has been paid to and received by the com-
pany whether in cash or by a cheque or other instrument which has

been paid.
(2) The amount so stated in the prospectus shall be reckoned

exclusively of any amount payable otherwise than in money and is
in this Act referred to as ‘“the minimum subseription”.

(3) The amount payable on application on each share shall not
be less than five per cent. of the nominal amount of the share.

(4) All moneys received from applicants for shares shall be
deposited and kept deposited in a Scheduled Bank until they are
returned in accordance with the provisions of sub-section (5) or
until the certificate to commence business is obtained under section

148,

In the event of any contravention of the provisions of this sub-
section, every promoter, director or other person who is knowi
responsible for such contravention shall be punishable with ,
which may extend to five thousand rupees.

(5) If the conditions aforesaid have not been complied with on
the expiry of one hundred and twenty days after the first issue of
the prospectus, all moneys received from applicants for shares shail
be forthwith repaid to them without interest; and if any such
money is not so repaid within one hundred and thirty days after
the issue of the prospectus, the directors of the company shall be
jointly and severally liable te repay that money with interest at
the rate of six per cent. per annum from the expiry of the one

hundred and thirtieth day:

Provided that a director shall not be so liable if he proves that
the default in the repayment of the money was not due to any

misconduct or negligence on his part.

(6) Any condition purporting to require or bind any applicant
for shares to waive compliance with any requirement of this section
shall be void.

(7) This section, except sub-section (3) thereof, shall not apply
to any allotment of shares subsequent to the first allotment of shares

offered to the public for subscription. :

69. Prohibition of allotment in certain cases unless " statememt
in lieu of prospectus delivered to Registrar.—(1) A company having
a share capital, which does not issue a prospectus on or with reference
to its formation, or which has fssued such a prospectus but has
not proceeded to allot any of the shares offered to the public for
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subscription, shall not allot any of its shares or debentures unless
at least three days before the first allotment of either shares or
debentures, there has been delivered to the Registrar for registra-
tion a statement in lieu of prospectus signed by every person who
is-named therein as a director or proposed director of the com-
pany or by his agent authorised in writing, in the form and containing
the particulars set out in Part I of Schedule III and, in the cases
mentioned in Part II of that Schedule, setting out the reports
specified therein, and the said Parts I and II shall have effect subject
to the provisions contained in Part III of that Schedule.

(2) Every statement in lieu of prospectus delivered under sub-
section (1) shall, where the persons making any such report as
aforesaid have made therein or have, without giving the reasons,
indicated therein any such adjustments as are mentioned in clause
5 of Schedule III, have endorsed thereon or attached thereto a
written statement signed by those persons setting out the adjust-
ments and’ giving the reasons therefor.

(3) This section shall not apply to a private company.

(4) If a company acts in contravention of sub-section (1) or (2),
the company, and every director of the company who wilfully
authorises or permits the contravention shall be punishable with
fine which may extend to one thousand rupees.

(5) Where a statement in lieu of prospectus delivered to the
Registrar under sub-section (1) includes any untrue statement, any
person who authorises the delivery of the statement in lieu of
prospectus for registration shall be punishable with imprisonment
for a term which may extend to two years or with fine which may
extend to five thousand rupees or with both, unless he proves either
that the untrue statement was immaterial or that he had reasonable
ground to believe, and did up to the time of the delivery for
registration of the statement in lieu of prospectus believe, that the
untrue statement was true.

(6) For the purposes of this section—

(a) a statement included in a statement in lieu of pros-
ectus shall be deemed to be untrue if it is misleading in the
orm and context in which it is included; and

® . L] * L] * L] L] - ] ]

(b) where the omission from a statement in lieu of pros-
pectus of any matter which is required to be stated or set out
therein under the provisions of Schedule III is calculated to mis-
lead, the statement in lieu of prospectus shall be deemed, in
respect of such omission, to be a statement in lieu of prospectus
in which an untrue statement is included.

(7) For the purposes of sub-section (5) and clause (a) of
sub-section (6), the expression “included”, when used with reference
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to a statement in lieu of prospectus, mieans included in the siate-
ment in lieu of prospectus itself or contained in any report or
memorandum appearing on the face thereof or by reference in-
corporated therein or issued therewith.

70. Effect of irregular allotment.—(1) An allotment made by a

company to an applicant in contravention of the provisions of sec-
tion 68 or 69 shall be voidable at the instance of the applicant—

o (a) within two months affer the holding of the statutory
meeting of the company, and not later, or

(b) in any case where the company is not required to hold
a statutory meeting or where the allotment is made after the
holding of the statutory meeting, within two months after the
date of the allotment, and not later.

(2) The allotment shall be voidable as aforesaid, notwithstand-
ing that the company is in course of being wound up.

3 If aml\,_'l director of a company knowingly contravenes, or
wilfully authorises or permits the contravention of any of the pro-

PR GA Ay

visions of section 68 or 69 with respect to allotment, he shall be
liable to compensate the company and the allottee respectively for
any loss, damages or costs which the company or the allottee may
have sustained or incurred thereby:

Provided that proceedings to recover any such loss, damages or
costs shall not be commenced after the expiration of two years from
the date of the allotment.

71. Applications for, and allotment of, shares and debentures.—

(1) (a) No allotment shall be made of any shares in or debentures of
a company in pursuance of a prospectus issued generally, and no pro-
ceedings shall be taken on applications made in Y’ursuance of a pros-

ectus so jssued, until the beginning of the fifth day after that on
which the prospectus is first so issued or such later time, if any, as
may be specified in the prospectus:

Provided that where, after a prospectus is first issued generally, a
public notice is given by some person responsible under section 61 for
the prospectus which has the effect of excluding, limiting or diminish-
ing his responsibility, no allotment shall be made until the beginning

of the fifth day after that on which such public notice is first given.

(b) Nothing in the foregoing proviso shall be deemed to exclude,
limit or diminish any liability that might be incurred in the case
referred to therein under the general law or this Act.

(c¢) The beginning of the fifth day or such later time as is mention-
ed in the first paragraph of clause (a), or the beginning of the
fifth day mentioned in the second paragraph of that clause, as the
case may be, is hereinafter in this Act referred to as “the time of
the opening of the subscription lists”.

(2) In sub-section (I), the reference to the day on which the
prospectus is first issued generally shall be construec‘f as referring to
the day on which it is first so issued as a newspaper advertisement:

Provided that, if it is not so issued as a newspaper advertisement
before the fifth day after that on which it is first so issued in any
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other manner, the said reference shall be construed as referring to
the day on which it is first so issued in any manner.

(3) The validity of an allotment shall not be affected by any
contravention of the foregoing provisions of this section; but, in the
event of any such contravention, the company, and every officer of
the company who is in default, shall be punishable with fine which
may extend to five thousand rupees.

(4) In the application of this section to a prospectus offering shares
or debentures for sale, sub-sections (1) to (3) shall have effect with.
the substitution of references to sale for references to allotment, and
with the substitution for the reference to the company and every
officer of the company who is in default of a reference to any person
by or through whom the offer is made and who is knowingly guilty
of. or wilfully authorises or permits, the contravention.

(5) An application for shares in, or debentures of, a company,
which is made in pursuance of a prospectus issued generally shall not
be revocable until after the expiration of the fifth day after the time
of the opening of the subscription lists, or the giving, before the
expiry of the said fifth day by some {Jerson responsible under
section 61 for the prospectus, of a public notice having the effect
under that section of excluding, limiting or diminishing the responsi-
bility of the person giving it.

*® * ® * L

72. Allotment of shares and debentures to be dealt in on stock

exchange.—(1) Where a prospectus, whether issued generally or not,
states that application has been or will be made for permission for
the shares or debentures offered thereby to be dealt in on a recognised:

stock exchange, any allotment made on an application in pursuance
of the prospectus shall, whenever made, be void, if the permission has.
not been applied for before the tenth day after the first issue of the
prospectus or, if the permission has not been granted before the
expiry of three weeks from the date of the closing of the subscription

lists or such longer period not exceeding six weeks as may, within
the said three weeks, be notified to the applicant for permission by or
on behalf of the stock exchange.

(2) Where the permission has not been applied for as aforesaid,
or has not been granted as aforesaid, the company shall forthwith
repay without interest all moneys received from applicants in pur-
suance of the prospectus, and, if any such money is not repaid within
eight days after the company becomes liable to repay it, the directors
of the company shall be jointly and severally liable to repay that
money with interest at the rate of five per cent. per annum from the
expiry of the eighth day:

Provided that a director shall not be liable if he proves that the
default in the repayment of the money was not due to any misconduct
or negligence on his part.

(3) All moneys received as aforesaid shall be kept in a separate
bank account maintained with a Scheduled Bank so long as the com-
gany may become liable to rapay it under sub-section (2); and if

efault is made in complying with this sub-section, the company, and
every officer of the company who is in default, shall be punishable
with fine which may extend to five thousand rupees.
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'(4) Any condition purporting to require or bind any applicant for
shares or debentures to waive compliance with any of the require-
ments of this section shall be void.

(5) For the purpose of this section, permission shall not be deemed
to be refused if it is intimated that the application for permission
though not at present granted, will be given further consideration.

(6) This section shall have effect—

(a) in relation to any shares or debentures agreed to be taken
by a person underwriting an offer thereof by a prospectus, as if
he had applied therefor in pursuance of the prospectus; and

(b) in relatiop to a prospectus offering shares for sale, with
the following modifications, namely,—

(i) references to sale shall be substituted for references
to allotment;

(i1) the persons by whom the offer is made, and not the

company, shall be liable under sub-section (2) to repay

money received from applicants, and references to the com-

i, pany’s liability under that sub-section shall be construed
. accordingly; and

(iii) for the reference in sub-section (3) to the compan
and every officer of the company who is in default, there shall
be substituted a reference to any person by or through whom
the offer is made and who is knowingly guilty of, or wilfully
authorises or permits, the default.

(7) No prospectus shall state that application has been made for
permission for the shares or debentures offered thereby to be dealt
in on any stock exchange, unless it is a recognised stock exchange.

13. Manner of reckoning fifth, eighth and tenth days in sections
71 and 72.—In reckoning for the purposes of sections 71 and 72, the

fifth day, the eighth day, or the tenth day after another day, any
intervening day which is a public holiday under the Negotiable
Instruments Act, 1881 (XXVI of 1881), shall be disregarded, and if
the fifth, eighth, or tenth day (as so reckoned) is itself such a

g;lblic holiday, there shall for the said purposes be substituted the
st day thereafter which is not such a holiday.

74. Return as to allotments.—(1) Whenever a company having a

share capital makes any allotment of its shares, the company shall,
within one month thereafter,—

(a) file with the Registrar a return of the allotments, stating
the number and nominal .amount of the shares comprised in the
allotment, the names, addresses and occupations of the allottees,

and the amount, if any, paid ot due and payable on each share;

(b) in the case of shares (not being bonus shares) allotted
as fully or partly paid u{) otherwise than in cash, produce for the
inspection and examination of the Registrar a contract in writin

{  constituting the title of the allottee to the allotment together wit.
any contract of sale, or a contract for services or other considera-

tion in respect of which that allotment was made, such contracts
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being duly stamped, and file with the Registrar copies verified
in the prescribed' manner of all such contracts and a return
stating the number and nominal amount of shares so allotted,
the extent to which they are to be treated as paid up, and the
consideration for which they have beenallotted; '

(c) in the case of bonus shares, ********sessssssnsess file
with the Registrar a return stating the number and nominal
amount of the bonus shares so allotted * * * * * # ® * * * & % »

(2) Where a contract such as is mentioned in clause (b) of sub-
section (1), is hot reduced to writing, the company shall, within one
month after the allotment, file with the Registrar the prescribed
particulars of the contract stamped with the same stamp duty as
would have been payable if the contract had been reduced to writing,
and those particulars shall be deemed to be an instrument within the
meaning of the Indian Stamp Act, 1899 (II of 1899), and the Registrar
may, as a condition of filing the particulars, require that the duty
payable thereon be adjudicated under sedtion 31 of that Act.

(3) If the Registrar is satisfied that in the circumstances of an
particular case the period of one month specified in sub-sections (1
and (2) for compliance with the requirements of this section is in-
adequate, he may extend that period as he thinks fit; and if he does
so, the provisions of sub-sections (1) and (2) shall have effect in that
particular case as if for the said period of one month the extended
period allowed by the Registrar were substituted.

(4) If default is made in complyinﬁ with this section, every officer
of the company who is in default shall be punishable with fine which
may extend to filve hundred rupees for every day during which the
default continues:

Provided that, in case of default in flling with the Registrar any
document required to be filed by this section within the time specified
therein, the company, or any officer who is in default, may apply to the
Court for relief, and the Court, if satisfied that the omission to file
the document was accidental or due to inadvertence or that on other
grounds it is just and equitable to grant relief, may make an order
extending the time for the filing of the document for such period as
the Court may think proper.

b (5) Nothing ifn tﬁxis seCt?phShalh appily to the issue and allotment
y a company of shares which under the provisions of i i
were forfeited for non-payment of calls. P ‘ of 1ts articles
Commissions and Discounts
5. Power to pay certain commissions and prohibition of pay-
ment of all other commissions, discounts, ete.—(1) A company may
pay a commission to any person in c¢onsideration of—
(a) his subscribing or agteeing to subscribe, wheth
lutely or conditionally, for any shares in the company,e;rabso.
(b) his procuring or agreeing to procure subscriptions, whe-
ther absolute or conditional, for any shares in the compa’ny.
if the following conditions are fulfilled, namely: —

(i) the payment of the commission is authori
articles; ‘ ; authorised by the
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(i) the commission paid or agreed to be paid does not ex-
ceed five Per cent. 0f theprice at'which the shares are issued or
the 'ggxggxit”op' Tate ‘authorised by the articles, whichever is less;

(iii) the amount or rate per cent of the commission paid
or agreed to be paid is— T

in the case of shares offered to the public for subscrip-
tion, disclosed in the prospectus; and

in the case of shares not offered to the public for subserip-
tion, disclosed in the statement in lieu of prospectus, or in
a statement in the prescribed form signed in like manner
as a statement in lieu of prospectus and filed before the pay-
ment of the commission with the Registrar and, where a
circular or notice, not being a prospectus inviting subscrip-
tion for the shares, is issued, also disclosed in that circular
or notice; and
(iv) the number of shares which persons have agreed for a
commission to subscribe absolutely or conditionally is disclosed
in the manner aforesaid.

(2) Save as aforesaid and save as provided in section 78, no com-

pany shall allot any of its shares or apply any of its capital moneys,
either directly or indirectly, in payment of any commission, dis-
count or allowance, to any person in considération of—
(a) his subscribing or agreeing to subscribe, whether abso-
lutely or conditionally, for any shares in the company, or
(b) his procuring or agreeing to procure subscriptions, whe-
ther absolute or conditional, for any shares in the company,
whether the shares or money be so allotted or applied by being
added to the purchase money of any property acquired by the
company or to the contract price of any work to be executed for
the c6mpany, or the money be paid out of the nominal purchase
money or contract price, or otherwise.

(3) Nothing in this section shall affect the power of any company
to pay such’ brokerage as it has heretofore been lawful for a com-
pany to pay.

(4) A vendor to, promoter of, or other person who receives pay-
ment in shares or money from, a company shall have and shall be
deemed ‘always to have had power to apply any part of the shares
or money so received in payment of any commission the payment
of which, if made directly by the company, would have been legal
under this section.

(5) If default is made in complying with the provisions of this
section, the company, and every officer of the company who is in
default, shall be punishable with fine which may extend to five
hundred rupees.

_7_6; Restrictipns on purchase by company, or loans by company
for purchase, of its own or its holding company’s shares.—(I) No
company limited by shares, and no company limited by guarantee
and having a share capital, shall have power to buy its own shares,

* #°# % * unless the consequent reduction of capital is effected and
sanctioned in pursuance of sections gg to 103 or of section 401. ”
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(2) No public company, and no private company which is a sub-
sidiary of a public company, shall give, whether directly or indirect-
ly, and whether by means of a loan, guarantee, the provision of se--
curity or otherwise, any financial assistance for the purpose of or
in connection with a purchase or subscription made or to be made
by any person of or for any shares in the company or in its holding
company:

Provided that nothing in this sub-section shall be taken to
prohibit—

(a) the lending of money by a banking company in the
ordinary course of its business; or

(b) the provision by a company, in accordance with any
scheme for the time being in force, of money for the purchase:
of, or subscription for, fully-paid shares in the company or its
holding company, being a purchase or subscription by trustees
of or for shares to be held by or for the benefit of employees of
the company, including any director holding a salaried office
or employment in the company; or

(c) the making by a company of loans, within the limit
laid down in sub-section (3), to persons (other than directors,
managing agents, secretaries and treasurers or managers) bona
fide in the employment of the company, with a view to enabling
those persons to purchase or subscribe for fully paid shares in
the company or its holding company to be held by themselves by
way of beneficial ownership.

(3) No loan made to any person in pursuance of clause (c) of the
foregoing proviso shall exceed in amount his salary or wages at that
time for a period of six months.

.(4) If a company acts in contravention of sub-sections (1) to (3),
the company, and every officer of the company who is in default,
shall be punishable with fine which may extend to one thousan
rupees,

(5) Nothing in this section shall affect the right of a company
to redeem any shares issued under section 79 or under any corres-

ponding provision in any previous companies law.

Issue of Shares at Premium and Discount

77. Application of premiums received on issue of shares.—(1)

Where a company issues shares at a premium, whether for cash or
otherwise, a sum equal to the aggregate amount or value of the pre-
miums on those shares shall be transferred fo an account, to .be
called “the share premium account”; and the provisions of this Act
relating to the reduction of the share capital of a company shall
except as provided in this section, apply as if the share premium'
account were paid up share capital of the company.
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(2) The share premium account may, notwithstanding anything
dn sub-section (1), be applied by the company—

. - (@) in paying up unissued shares of the company to be
issued to0 members of the company as fully paid bonus shares;

(b) in writing off the preliminary expenses of the company;

(c) in writing off the expenses of, or the commission paid

or discount allowed on, any issue of shares or debentures of the
company; or

_(d) in providing for the premium payable on the redemp-
tion of any redeemable preference shares or of any debentures
of the company.

(3) Where a company has, before the commencement of this Act.
issued any shares at a premium, this section shall apply as if the
shares had been issued after the commencement of this Act:

Provided that any part of the premiums which has been so ap-
plied that it does not at the commencement of this Act form an
identifiable part of the company’s reserves within the meaning of
Schedule VI, shall be disregarded in determining the sum to be
included in the share premium account.

78. Power to issue shares at a discount.—(1) A company shall

not issue shares at a discount except as provided in this section.

(2) A company may issue at a discount shares in the company of
a class already issued, if the following conditions are fulfilled,
namely : — :

(i) the issue of the shares at a discount is authorised by a
resolution passed by the company in general meeting, and
sanctioned by the Court;

(it) the resolution specifies the maximum rate of discount
(not exceeding ten per cent. or such higher percentage as the
Central Government may permit in any special case) at which

the shares are to be issued;

(i:d) not less than one year has at the date of the issue
elapsed since the date on which the company was entitled to
commence business; and

(iv) the shares to be issued at a discount are issued within

two months after the date on which the issue is sanctioned by
the Court or within such extended time as the Court may

allow.

(3) Where a company has passed a resolution authorising the

issue of shares at a discount, it may apply to the Court for an order
sanctioning the issue; and on any such application, the Court, if.
having regard to all the circumstances of the case, it thinks proper
so to do, may make an order sanctioning the issue on such terms
and conditions as it thinks fit.

(4) Every prospectus relating to the issue of the shares shall con-
tain particulars of the discount allowed on the issue of the shares or
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of so much of that discpunt as has not been written off at the date
of the issue of the prospectus.

If default is made in complying with this sub-section, the com-
pany, and every officer of the company who is in default, shall be
punishable with fine which may extend to fifty rupees.

Redeemable Preference Shares

_19. Power to issue redeemable preference shares.—(1) Subject

to the provisions of this section, a company limited by shares may,
if so authorised by its articles, issue preference shares which are, or
at the option of the company are to be liable, to be redeemed:

Provided that—

(a) no such shares shall be redeemed except out of profits of
the company which would otherwise be available for dividend or
out of the proceeds of a fresh issue of shares made for the pur-
poses of the redemption * * *;

b
'd(b) no such shares shall be redeemed unless they are fully
pala;

(c) the premium, if any, payable on redemption shall have
been provided for out of the profits of the company or out of
the company’s share premium account, before the shares are
redeemed ;

(d) where any such shares are redeemed otherwise than out
of the proceeds of a fresh issue, there shall, out of profits which
would otherwise have been available for dividend, be transfer-
red to a reserve fund, to be called “the capital redemption re-
serve fund”, a sum equal to the nominal amount of the shares
redeemed; and the provisions of this Act relating to the reduc-
tion of the share capital of a company shall, except as provided
in this section, apply as if the capital redemption reserve fund
were paid-up share capital of the company.

(2) Subject to the provisions of this section, the redemption of
preference shares thereunder may be effected on such terms and in
such manner as may be provided by the articles of the company.

(3) The redemption of preference shares under this section by a
company shall not be taken as reducing the amount of its authorised
share capital.

(4) Where in gursuance of this section, a company has redeemed
or is aboyt to redeem any preference shares, it shall have power to
issue shares up to the nominal amount of the shares redeemed or to
be redeemed as if those shares had never been issued; and accord-
ingly the share capital of the company shall not, for the purpose of
calculating the fees payable under section 596, be deemeé) to be in-

creased by the issue of shares in pursuance of this sub-section:

Provided that, where new shares are issued before the redemption
of the old shares, the new shares shall not, so far as relates to
stamp duty, be deemed to have been issued in pursuance of this sub-
section unless the old shares are redeemed within one month after
the issue of the new shares.
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(5) The capital redemption reserve fund may, notwithstanding
anything in this section, be applied by the company, in paying up un-
issued shares of the company to be issued to members of the com-
pany as fully paid bonus shares.

_ (6) If a company fails to comply with the provisions of this sec-
tion, the company, and every. officer of the company who is in default,
shall be punishable with fine which may extend to one thousand
rupees.

Further issue of Capital

80. Further issue of capital.—(1) Where at any time subsequent
to the first allotment of shares in a company, it is proposed to in-
crease the subscribed capital of the company by the issue of new
shares, then, subject to any directions to the contrary which may be
g@vegc by the company in general meeting, and subject only to those

irections—

(a) such new shares shall be offered to‘the persons who, at
the date of the offer, are holders of the equity shares of the
company, in proportion, as nearly as circumstances admit, to the
capital paid up on those shares at that date;

(b) the offer aforesaid shall be made by notice specifying
the number of shares offered and limiting a time not being less
than fifteen days from the date of the offer within which the

offer, if not accepted, will be deemed to have been declined;

| (¢) unless the articles of the company otherwise provide,
the offer aforesaid shall be deemed to include a right exercisable
by the person concerned to renource the shares offered to him or
i anty of them in favour of any other person; and the notice
- referred to in clause (b) shall contain a statement of this right ;

1 (d) after the expiry of the time specified in the notice afore-
said, or on receipt of earlier intimation from the person to
whom such notice is given that he declines to accept the shares
offered, the Board of directors may dispose of them in such

manner as they think most beneficial to the company.

* L * * * * ] L] »

Explanation.—In this sub-section, “equity share capital” and
“equity shares” have the same meaning as in section 84.

(2) Nothing in clause (c) of sub-section (1) shall be deemed—
(a) to extend the time within which the offer should be
! accepted, or
(b) to authorise any person to exercise the right of renun-
ciation for a second time, on the ground that the person in

whose favour the renunciation was first made has declined to
take the shares comprised in the renunciation.

(3) This section shall not apply to a private company.
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- PART IV o
SHARE CAPITAL AND DEBENTURES
Nature, Numbering and Certificate of Shares

81. Nature of shares.—The shares or other interest of any mem-

ber in a company shall be movable property, transferable in the
manner provided by the articles of the company.

82. Numbering of shares.—Each share in a company having a share
capital shall be distinguished by its appropriate number.

* L * * L] * * *

83. Certificate of shares.—A certificate under the common seal of

the company, specifying any shares held by any member, shall be
prima facie evidence of the title of the member to such shares.

Kinds of share capital

84. Two kinds of share capital.—(1) “preference share capital”
means, with reference to any company limited by shares, whether
formed before or after the commencement of this Act, that part of
the share capital of the company which fulfils both the following
requirements, namely:— ‘

(1) that as respects dividends, it carries or will carry a pre-
ferential right to be paid a fixed amount or an amount cal-
culated at a fixed rate, which may be either free of or subject
to income-tax; and

(b) that as respects capital, it, carries or will carry, on a
winding up, a preferential right to be repaid the amount of the
capital paid up or deemed to have been paid up, whether or not
there is a preferential right to the payment of either or both of
the following amounts, namely:—

(i) any money remaining unpaid, in respect of the
amoun(tis specified in clause (a), up to the date of the winding
up; an

(i1) any fixed premium or premium on any fixed scale,
specified in the memorandum or articles of the company.

Explanation.—Capital shall be deemed to be preference capital,
notwithstanding that it is entitled to either or both of the following
rights, namely:—

(i) that, as respects dividends, in addition to the preferential
right to the amount specified in clause (a), it has a right to
participate, whether fully or to a limited extent, with capital not
entitled to the preferential right aforesaid;

(ii) that, as respects capital, in addition to the preferential
right to the repayment, on a winding up, of the amounts specifi-
ed in clause (b), it has a right to participate, whether fully or to
a limited extent, with capital not entitled to that preferential
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riﬁht in zmy surflus ‘which .may remain after the entire capi-
tal has been xepadid.
(2) “equity share capital” means, with reference to any such
.company, all shane capital which is not preference share capital.
(B) The expressions “preference share” and “equity share” shall
be construed accordingly.

85 New issues of share capital to be only of two kinds.—The
share ,capital of a sompany limited shares formed after the com-
mencament of this Act, or issued er such commencement, shall

be of ¢wo kinds only, namely:—
(a) equity .share capital; and
(b) preference share capital.
86. Vating rights.—(]) Subject to the provisions of sections 87
#pd 88 amd sub-section (2) of section 91—

(@) every member of 2 company limited by shares and hold-
ing any equity share capifal therein shall have a right to vote,
in respect of such capifal, on every wesolution placed before

.the company; and

(b) his voting right on a poll shall be in proportion to his
share of the paid up equity capital of the company.

(2) (a) Subject as aforesaid and save as provided in clause (b)
of this sub-section, every member of a company limited by shares and
holding any preference share capital therein shall, in respect of such
capital, Rave a right to vote only on resolutions placed before the
company which directly affect the rights attached to his preference

shares.
Explanation.—Any resolution for winding up the company or for

the reduction of its share capital shall be deemed directly to affect
the rights attached to preference shares within the meaning of this

clause.

(b) Subject as aforesaid, every member of a company limited by
shares and holding any preference share capital therein shall, in res-
pect of such capital, be entitled to vote on every resolution placed
before the company at any meeting, if the dividend due on such
capital or any part of such dividend has remained unpaid—

(1) in the case of cumulative preference shares, in res-
pect of an aggregate period of not less than two years pre-
ceding the date of commencement of the meeting; and

(it) in the case of non-cumulative preference shares,
either in respect of a period of not less than two years end-
ing with the expiry of the financial year immediately
preceding the commencement of the meeting or in respect
of an aggregate period of not less than three years compris-
ed in the six years ending with the expiry of the financial
year aforesaid.

Explanation I.—For the purposes of this clause, dividend shall be
deemed to be due on preference shares on the last day specified for
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the payment of such dividend in the articles or other instrument
executed by the company, even though no dividend has been declared
by the company on such capital.

Explanation II.—“Cumulative preference share” means a
preference share in respect of which any amount agreed to be paid,
whether conditionally or unconditionally, by way of dividend, or.any
part of such amount, which remains unpaid during any year, half-

year or other period remains due and is payable in priority to the
dividend payable on all or any of the other shares, in the next or in
any succeeding year, half-year, or other period; and “non-cumulative
preference share” means any other preference share.

(c) Where the holder of any preference share has a right to vote
on any resolution in accordance with the provisions of this sub-section,
his voting right on a poll, as the holder of such share, shall, subject
to the provisions of sections 87 and 88 and sub-section (2) of section

91, be in the same proportion as the capital paid up in respect of the
preference share bears to the total paid up equity capital of the
company.

87. Prohibition of issue of shares with disproportionate rights.—
No company formed after the commencement of this Act, or issuing
any share capital after such commencement, shall issue any shares
(not being preference shares) which carry voting rights or rights in
the company as to dividend, capital or otherwise which are dispro-
gortionate to the rights attaching to the holders of other shares (not

eing preference shares).

88. Termination of disproportionately excessive voting rights in
existing companies.—(1) If at the commencement of this Act any
shares, by whatever name called, of any existing company limited
by shares carry voting rights in excess of the voting rights attach-
ing under sub-section (I) of section 86 to equity shares in respect.

of which the same amount of capital has been paid up, the company
shall, within a period of three years from the commencement of this
Act, reduce the voting rights in respect of the shares first mentioned
80 as to bring them into conformity with the voting rights attached
to such equity shares under sub-section (1) of section 86.

(2) Before the voting rights are brought into such conformity,
the holders of the shares in question shall not exercise in respect
thereof voting rights in excess of what would have been exercisable
by them if the capital paid up on their shares had been equity
share capital, in respect of the following resolutions placed before
the company, namely:—

(e) any resolution relating to the appointment or re-

appointment of a managing agent or secretaries and treasurers,
or to any variation in the terms of an agreement between the

company and its managing agent or secretaries and treasurers;

(b) any resolution relating to the appeintment of buying
or selling agents;

(c) any resolution relating to the grant of a loan or to the

glving of a guarantee or any other financial assistance, to any
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other body corporate having any person as managing agent or
secretaries and treasurers who is also either the managing agent
or the secretaries and treasurers of the company or an associate
of such managing agent or secretaries and treasurers.

(3) If, by reason of the failure of the requisite proportion of any
class of members to agree, it is not found possible to comply with the
provisions of sub-section (I), the company shall, within one month
of the expiry of the period of three years mentioned in that sub-
section, apply to the Court for an order specifying the manner in
which the provisions of that sub-section shall be complied with; and
any order made by the Court in this behalf shall bind the company
and all its shareholders.

If default is made in complying with this sub-section, the com-
pany, and every officer of the company who is in default, shall be
punishable with fine which may extend to one thousand rupees.

(4) The Central Government may, in respect of any shares issued
by a company before the 1st day of December, 1949, exempt the
company from the requirements of sub-sections (1), (2) and (3),
wholly or in part, if in the opinion of the Central Government the
exemption is required either in the public interest or in the interests
of the company or of any class of shareholders therein or of the
creditors or any class of creditors thereof.

Every order of exemption made by the Central Government
under this sub-section shall be laid before both Houses of Parlia-

ment as soon as may be after it is made.
89. Savings.—Nothing in sections 84 to 88 shall,—

(a) in the case of any shares issued before the commence-
‘ment of this Act, affect any voting rights attached to the shares
save as otherwise provided in section 88, or any right attached

to the shares as to dividend, capital or otherwise, or

(b) apply to a private company, unless it is a subsidiary of
:a public company.

Miscellaneous provisions as to share capital

90. Calls on shares of same class to be made on aniform basis.—

Where after the commencement of this Act, any calls for further
share capital are made on shares, such calls shall be made on a uni-
form basis on all shares falling under the same class.

Explanation.—For the purposes of this section, shares of the
same nominal value on which different amounts hdve been paid up
shall not be deemed to fall under the same class. -

91. Power of company to accept unpaid share capital, although
mot called up.— (1) A company may, if so authorised by its articles,
accept from any member the whole or a ' part of the amount re-,
maining unpaid on any shares held by him although no part nf that
amount has been called up.
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(2) The member shall not however be entitled, where the com--
pany is one limited by shares, to any voting rights in respect of the-
moneys so paid by him until the same would, but for such payment,.
become presently payable.

5 92. Payment of dividend in proportion to amount paid up.—A

company may, if so authorised by its articles, pay dividends in pro-

portion to the amount paid up on each share where a larger amount.
is paid up on some shares than on others.

93. Power of limited company to alter its share capital.—(1) A
10 limited company having a share capital, may, if so authorised by-

its articles, alter the conditions of its memorandum as follows, that:
is to say, it may— i

(@) increase its share capital by such amount as it thinks-
expedient * * by issuing new shanes; * * * *

15 (b) consolidate and divide all or any of its share capital into-
shares of larger amount than its existing shares;

(c) convert all or any of its fully paid up shares into stock,.
and reconvert that stock into fully paid up shares of any de--
nomination;

20 (d) sub-divide its shares, or any of them, into shares of"
smaller amount than is fixed by the memorandum, so however,
that in the sub-division the proportion between the amount paid:
and the amount, if any, unpaid on each reduced share shall be-
the same as it was in the case of the share from which the re--

25 duced share is derived;

(e) cancel shares which, at the date of the passing of the
resolution in that behalf, have not been taken or agreed to be
taken by any person, and diminish the amount of its share capi--
tal by the amount of the shares so cancelled.

30 (2) The powers conferred by this section shall be exercised by
the company in general meeting and shall not require to be confirm-
ed by the Court.

(3) A cancellation of shares in pursuance of this sgction shalll
not be deemed to be a reduction of share capital within the meaning;
35 of this Act.

94. Notice to Registrar of consolidation of share capital, con--

version of shares into stocks, etc.— (1) If a company having a share-
capital has—

(a) consolidated and divided its share capital into shares
40 of larger amount than its existing shares; .

(b) converted any shares into stock; * *

(c) re-converted any stock into shares; * *
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(d) sub-divided its shares or any of them;
(e) redeemed any redeemable preference shares; or

(f) cancelled any sha.res, otherwise than in connection with
a reduction of share capital under sections 99 to 103;

the company shall within one month after doing so, give notice
thereof to the Registrar specifying, as the case may be, the shares
consolidated, divided, converted, sub-divided, redeemed or c-- -.l-
ed, or the stock reconverted.

(2) The Registrar shall thereupon record the notice, and make
any alterations which may be necessary in the company’s memo-
randum or articles or both.

(3) If default is made in complying with sub-section (I), the
company, and every officer of the company who is in default, shall
be punishable with fine which may extend to fifty rupees for every
day during which the default continues.

95. Effect of conversion of shares into stock.—Where a company
‘having a share capital has converted any of its shares into stock, and
.given notice of the conversion to the Registrar, all the provisions
-of this Act which are applicable to shares only, shall cease to apply
.as to so much of the share capital as is converted into stock.

- * * * ] L J » ] L] * L J

96. Notice of increase of share capital or of members.—(1) Where
a company having a share capital, whether its shares have or have
not been converted into stock, has increased its share capital beyond
the authorised capital, and where a company, not being a company
limited by shares, has increased the number of its members beyond

the registered number, it shall file with the Registrar, notice of the
increase of capital or of members within fifteen days after the pas-
:sing of the resolution authorising the increase; and the Registrar
shall record the increase and also make any alterations which may
‘be necessary in the company’s memorandum or articles or both.

(2) The notice to be given as aforesaid shall include particulars
of the classes of shares affected and the conditions, if any, subject
to which the new shares have been or are to be issued.

(3) If default is made in complying with this section, the com-
pany and every officer of the company who is in default, shall be
punishable with fine which may extend to fifty rupees for every day
during which the default continues.

91. Power of unlimited company to provide for reserve share
-capital on re-registration.—An unlimited company having a share
capital may, by its resolution for registration as a limited company
in pursuance of this Act, do either or both of the following things,

namely:—

(a) increase the nominal amount of its share capital by in-
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the conuition that no part of the increased capital shall be ca-
pable of being called up except in the event and for the pur-
poses of the company being wound up;

(b) provide that a specified portion of its uncalled share-
capital shall not be capable of being called up except in the
event and for the purposes of the company being wound up.

98. Reserve liability of limited company.—A limited company
may, by special resolution, determine that any portion of its share
capital which has not been already called up shall not be capable-
of being called up, except in the event and for the purposes of the
company being wound up, and thereupon that portion of its share-
capital shall not be capable of being called up except in that event
and for those purposes.

Reduction of Share Capital

99. Special resolution for reduction of share capital.—(1) Sub-
ject to confirmation by the Court, a company limited by shares or a:
company limited by guarantee and having a share capital, may, if so-
authorised by its articles, by special resolution, reduce its share capital
in any way; and in particular and without prejudice to the generality
of the foregoing power, may—

(a) extinguish or reduce the liability on any of its shares.
in respect of share capital not paid up; * *

(b) either with or without extinguishing or reducing:
liability on any of its shares, cancel any gaid—up share capita
which is lost, or is unrepresented by available assets; or

(c) either with or without extinguishing or reducing
liability on any of its shares, pay off any paid-up share capital
which is in excess of the wants of the company;

and may, if and so far as is necessary, alter its memorandum by
reducing the amount of its share capital and of its shares accordingly.

(2) A special resolution under this section is in this Act referred’
to as “a resolution for reducing share capital”.

100. Application to Court for confirming order, objections by
creditors, and settlement of list of objecting creditors.—(1) Where:
a company has passed a resolution for reducing share capital, it
mzcaiy tapply, by petition, to the Court for an order confirming the:
reduction.

(2) Where the proposed reduction of share capital involves
either diminution of liability in respect of unpaid share capital
or the payment to any shareholder of any paid-up share capital, and’
in any other case if the Court so directs, the following provisions-
shall have effect, subject to the provisions of sub-section (3):—

(a) every creditor of the company who at the date fixed'
by the Court is entitled to any debt or claim which, if that date
were the commencement of the winding up of the company,
would be admissible in proof against the company, shall be:
entitled to object to the reduction;
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(b) the Court shall settle a list of creditors so entitled to
object, and for that purpose shall ascertain, as far as possible
without requiring an application from any creditor, the names
of those creditors and the nature and amount of their debts
or claims, and may publish notices fixing a day or days within
which creditors not entered on the list are to claim to be so
entered or are to be excluded from the right of objecting to
the reduction;

(c¢) where a creditor entered on the list whose debt or
claim is not discharged or has not determined does not consent
to the reduction, the Court may, if it thinks fit, dispense with
the consent of that creditor, on the company securing payment
of his debt or claim by appropriating, as the Court may direct,
the following amount:—

(i) if the company admits the full amount of the debt
or claim, or, though not admitting it, is willing to provide
for it, then, the full amount of the debt or claim;

(ii) if the company does not admit, and is not willing
to provide for, the full amount of the debt or claim, or if the
amount is contingent or not ascertained, then, an amount
fixed by the Court after the like inquiry and adjudication
as if the company were being wound up by the Court.

(3) Where a proposed reduction of share capital involves either
the diminution of any liability in respect of unpaid share capital or
the payment to any shareholder of any paid-up share capital, the
Court may, if, having regard to any special circumstances of the
case, 1t thinks proper so to do, direct that the provisions of sub-
sec:;ii%n (2) shall not apply as regards any class or any classes of
creditors.

101, Order confirming reduction and powers of Court on mak-
ing such order.—(1) The Court, if satisfied with respect to every
creditor of the company who under section 100 is entitled to object
to the reduction, that either his consent to the reduction has been
obtained or his debt or claim has been discharged, or has determined
or has been secured, may make an order confirming the reduction on
such terms and conditions as it thinks fit.

(2) Where the Court makes any such order, it may—

(a) if for any special reason it thinks proper so to do,
make an order directing that the company shall, during such
period, commencing on or at any time after the date of the
order, as is specified in the order, add to its name as the last
words thereof the words “and reduced”; and

(b) make an order requiring the company to publish as the
Court directs the reasons for reduction or such other information
in regard thereto as the Court may think expedient with a view
to giving proper information to the public, and, if the Court
thinks fit, the causes which led to the reduction.

(3) Where a company is ordered to add to its name the words
“and reduced”, those words shall, until the expiration of the period
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specified in the order, be deemed to Be part'ef the name of the
company.

102. Registration of erder and mimmié' of reduction—(I) The
Registrar—

3 (a) on production to him of am order af the Cburt: confirm-
ing the reduction of the share capital of a company;; and

(b) on the delivery to him of a:certified copy of the order
and of a minute approved by the Coéurt showing; with- respect
to the share capital of the company as altered’ by the order,
(i) the amount of the share capitat; (it) thie nuwnber of shares
into which it is to be divided, (ii#} the amount of each share.
and (iv) the amount, if any, at the date of the registratic:
deemed to be paid up on each share;

10

shall register the order and minute.

15 (2) On the registration of the order-and minutes and net before,

the resolution for reducing share capital as. confirmed by the order:
shall take effect.

(3) Notice of the registration shall' be- published: in such manner-
as the Court may direct.

20 (4) The Registrar shall certify under his hand the regjstration:
of the order and minute, and his certificate shall Be conclusive
evidence that all the requirements of this Aet with respect to
reduction of share capital have Been complied with, and. tirat the.
share capital of the company is such as is stated in, the minute:

25 (5) The minute when registered shall be deemed to be substi-
tuted for the corresponding part of the memsorandum of the com-

pany, and shall be valid and alterable as if it had beew originally
contained therein.

(6) The substitution of any such minute as aforesaid for part

30 of the memorandum of the company shall be deemmed ta be an

alteration of the memoramdum within the meaning and for the
purposes of section 39.

103. Liability of members in respect of reduced shares.—(1)

« T » * * A member of the company, past or prese
3§ shall not be liable, in respect of any share, to any eznpor contﬁ{futiﬁf{
exceeding in amount the difference, if any, between * * the
amount paid on the share, or the reduced amount, if any, which is
to be deemed to have been paid thereon, as the case may be, and
* ¢ the amount of the share as fixed by the minute of reduction:

40 Provided that, if any credftor entitled in respect of any debt
claim to object to the reduction of share capital is, by reagon of hc;:
ignorance of the proceedings for reduction or of their nature and
effect with respect to his claim, not entered on the list of creditors
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and after the reduction, the company is unable, within the mean-
ing of section 432, to pay the amount of his debt or claim, then—

(a) every person who was a member of the company at
the date of the registration of the order for reduction and
minute, shall be liable to contribute for the payment of that
debt or claim an amount not exceeding the amount which he
would have been liable to contribute if the company had
commenced to be wound up on the day immediately kefore the
said date; and

(b) if the company is wound up, the Court, on the appli-
cation of any such creditor and proof of his ignorance as
aforesaid, may, if it thinks fit, settle accordingly a list of per-
sons so liable to contribute, and make and enforce calls and
orders on the contributories settled on the list, as if they were
ordinary contributories in a winding up.

(2) Nothing in this section shall affect the rights of the contri-
butories among themselves.

104. Penalty for concealing name of creditor, etc.—If any officer
of the company—

(a) knowingly conceals the name of any creditor entitled
to object to the reduction; * *

(b) knowingly misrepresents the nature or amount of the
debt or claim of any creditor; or .

(c) abets or is privy to any such concealment or misre-
presentation as aforesaid;

he shall be punishable with imprisonment for a term which may
extend to one year, or with fine, or with both.

Variation of Shareholders’ Rights

105. Alteration of rights of holders of special classes of shares.—
(1) In the case of a company the share capital of which is divided
into different classes of shares, provision may be made by the
memorandum or articles for authorising the variation of the rights
attached to any class of shares in the company, subject to—

(a) the consent of tre holders of any specified proportion,
got being less than three-fourths, of the issued shares of that
ass, or

(b) the sanction of a resolution passed at a separate meet-
ing of the holders of those shares, and supported by the votes
of the holders of any specified proportion, not being less than
three-fourths, of those shares.

(2) Any provision in the memorandum or articles of a company
in force immediately before the commencement of this Act which
specifies for the purpose aforesaid any proportion which is less
than three-fourths of the shareholders of the class concerned shall,
after such commencement, have effect as if a proportion of three-
fourths had been specified therein instead.
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106. Rights of dissentieut share holders.—(I) If, in pursuance
of any provision such as is referred to in section 105, the rights
attached to any such class of shares are at any time varied the
holders of not ¥ess in the aggregate than ten per cent. of the issued
shares of that class, being persons who did not consent to or vote
in favour of the resolution for the variation, may apply to the
Court to have the variation cancelled, and where any such appli-

cation is made, the variation shall not have effect unless and until
it is confirmed by the Court.

(2) An application under this section shall be made within
twenty-one days after the date on which the consent was given
or the resolution was passed, as the case may be, and may be made
on behalf of the shareholders entitled to make the application by

such one or more of their number as they may appoint in writing
for the purpose.

'

(3) On any such application, the Court, after hearing the appli-
cant and any other persons who apply to the Court to be heard
and appear to the Court to be interested in the application, may,
if it is satisfied, having regard to all the circumstances of the case,
that the variation would unfairly prejudice the shareholders of the
class represented by the applicant, disallow the variation; and shall,
if not so satisfied, confirm the variation.

(4) The decision of the Court on any such application shall be:

(5) The company shall, within fifteen days after the service on:
the company of any order made on any such application, forward’
a copy of the order to the Registrar; and if default is made in com-
plying with this provision: the company, and every officer of the

company who is in default, shall be punishable with fine which.
may extend to fifty rupees.

L L] L] ] .

N

Transfer of shares and debentures

* L] ] * *® *

107. Transfer not to be registered except on production of
instrument of transfer.—(1) A company shall not register a transfer

of shares in, or debentures of, the company, unless a8 proper ins-
trument of transfer duly stamped and executed by or on behalf of

the transferor and by or on behalf of the transferee and specify-

ing the name, address and occupation, if any, of the transferee,
has been delivered to the company along with the certificate
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relating to the shares or debentures, or if no such certificate is in
existence, along with the letter of allotment of the shares or
debentures * * * * * *

Provided that where, on an application in writing made to the
company by the transferee and bearing the stamp required for an
instrument of transfer, it is proved to the satisfaction cf the
Board of directors * *
signed by or on behalf of the transferor and by or on behalf of the
transferee has been lost, the company may register the transfer
on such terms as to indemnity as the Board may think fi:

Provided further that nothing in this section shall prejudice
any power of the company to register as shareholder or debenture
holder any person to whom the right to any shares in, or deben-
tures of, the company has been transmitted by operation of law.

(2) In the case of a company having no share capital, sub-section
(1) shall apply as if the references therein to shares were references
instead to the interest of the member in the company.

108. Transfer by legal representative.—A transfer of the share
or other interest in a company of a deceased member thereof made

by his legal representative shall, althoiugh the legal representative
is not himself a member, be as valid as if he had been a member at
the time of the execution of the instrument of transfer.

109. Application for transfer—(1) An application for the regis-
tration of a transfer of the shares or other interest of a member
in a company may be made either by the transferor or by the trans-
feree.

(2) Where the application is made by the transferor and relates

to partly paid shares, the transfer shall not be registered, unless
the company gives notice of the application to the transferee and
the transferee makes no objection to the transfer within two weeks
from the receipt of the notice.

(3) For the purposes of sub-section (2), notice to the i{ransferee
shall be deemed to have been duly given if it is despatched by pre-
paid registered post to the transferee at the address given in the
instrument of transfer, and shall be deemed to have been duly
delivered at the time at which it would have been delivered in:

the ordinary course of post.

110. Power to refuse registration and appeal against refusals.—
(1) Nothing in sections 107 and 109 shall prejudice any power of

the company under its articles to refuse to register the transfer of
any shares or interest of a member in, or debentures of, the com-
pany.

(2) If, in pursuance of any such power, a company refuses to
register any such transfer, it shall, within two months from the
date on which the instrument of transfer was delivered to the
company, send notice of the refutal to the transferee and the:
transferor.

* that the instrument of transfer
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If default is made in complying with this sub-section, the com-
pany, and every officer of the company who is in default, shall
be punishable with fine which may extend to fifty rupees for
every day during which the default continues.

(3) The transferor or transferee may, where the company is a
public company or a private company which is a subsidiary of
a public company, appeal to the Central Government against any
refusal of the company to register the transfer, or against any
failure on its part, within the period referred to in sub-section (2),
either to register the transfer or to send notice of its refusal to
register the same. '

(4) An appeal by the transferor or transferee to the Central
Government under sub-section (3) shall be made—

(a) in case the appeal is against the refusal to register a
transfer, within two months of the receipt by him of the no-
tice of refusal; and

(b) in case the appeal is against the failure referred to
in sub-section (3), within two months from the expiry of the
period referred to in sub-section (2).

{5) The Central Government shall, after causing reasonable
notice to be given to the company, the transferor and the trans-
feree and giving them a reasonable opportunity to make their
representations, i any, in writing, by order, direct either that
the transfer shall be registered by the company or that it need
not be registered by it; and in the former case, the company shall
give effect to the decision forthwith.

‘(6) The Central Government may, in its order aforesaid, give
such incidental and consequential directions as to the payment of
costs or otherwise as it thinks fit.

(7), * * * *= * » A]l proceedings in appeals under sub-section (3)

or in relation thereto shall be confidential, and no suit, prosecution
or other legal proceeding shall lie in respect of any allegation made
in such proceedings, whether orally or otherwise.

111. Certification of transfers.—(1) The certification by a com-
pany of any instrument of transfer of shares in, or debentures of, the
company, shall be taken as a representation by the company to any
person acting on the faith of the certification that there have been
produced fo the company such documents as on the face of them
show a prima facie title to the shares or debentures in the transferor
named .in the instrument of transfer, but not as a representation that
the transferor has any title to the shares or debentures.

(2) Where any person acts on the faith of an erroneous certifica-
‘tion made'by-a company negligently, the company shall be under the
same Hability to him as if the certification had been made fraudulent-
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(3) For the purposes of this section—

(a) an instrument of transfer shall be deemed to be certifi-
cated if it bears the words “certificate lodged” or words to the like

effect;

(b) the certification of an instrument of transfer shall be
deemed to be made by a company, if—

(i) the person issuing the certificated instrument is a
person authorised to issue such instruments of transfer on

the company’s behalf: and

(i) the certification is signed by any officer or servant
of the company or any other person, authorised to certificate
transfers on the com)%any’s behalf, or if a body corporate has
been so authorised, by any officer or servant of that body

corporate,

(c) a certification shall be deemed to be signed by any per-
son, if it purports to be authenticated by his signature ***
* * * * ynless it is shown that the signature * * was
* * placed there neither by himself nor by any person autho-
rised to use the signature * * for the purpose of certificating

transfers on the company’s behalf.

Issue of Certificate of Shares, etc.

112. Limitation of time for issue of certificates.—(1) Every com-

pany shall, within three months after the allotment of any of its
shares, debentures or debenture stock, and within three months after
the registration of the transfer of any such shares, debentures or
debenture stock, complete and have ready for delivery the certificates
of all shares, the debentures, and the certificates of all debenture-
stock allotted or transferred, unless the conditions of issue of the:
shares, debentures or debenture stock otherwise provide.

The expression “transfer”, for the purposes of this sub-section,
means a transfer duly stamped and otherwise valid, and does not in-
clude any transfer which the company is for any reason entitled to
refuse to register and does not register.

(2) If default is made in complying with sub-section (1), the
company, and every officer of the company who is in default, shall
be punishable with fine which may extend to five hundred rupees.
for every day during which the default continues.

(3) If any company on which a notice has been served requiring
it to make good any default in complying with the provisions of sub-
section (1), fails to make good the default within ten days after the
service of the notice, the Court may, on the application of the person
entitled 1o have the certiflcates or the debentures delivered to him,,
make an order directing the company and any officer of the company;
to make the default within such time as may be specified in the
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to the application shall be borne by the company or by any officer of
the company responsible for the default.

Share warrants

113. Issue and effect of share warrants to bearer.—(I) A public
company limited by shares, if so authorised by its articles, may, with
the previous approval of the Central Government, with respect to any
fully paid-up shares, issue under its common seal a warrant stating
that the bearer of the warrant is entitled to the shares therein
specified, and may provide, by coupons or otherwise, for the payment
of the future dividends on the shares specified in the warrant.

(2) The warrant aforesaid is in this Act referred to as a “share
warrant”.

*(3) A share warrant shall entitle the bearer thereof to the shares
therein specified, and the shares may be transferred by delivery of
the warrant.

114. Share warrants and entries in register of members.—(1) On
the issue of a share warrant, the company shall strike out of its
register of members the name of the member then entered therein as
holding the shares specified in the warrant as if he had ceased to be a
member, and shall enter in that register the following particulars,
namely: — _—'

(a) the fact of the issue of the warrant;

. (b) a statement of the shares included in the warrant, dis-
tinguishing each share by its number **; and

(c) the date of the issue of the warrant.

(2) The bearer of a share warrant shall, subject to the articles of
the company, be entitled, on surrendering the warrant for cancella-
tion and paying such fee to the company as the Board of directors
may from time to time determine, to have his name entered as a
member in the register of members.

(3) The company shall be responsible for any loss incurred by
any person by reason of the company entering in its register of mem-

bers the name of a bearer of a share warrant in respect of the shares

therein specified, without the warrant being surrendered and
cancelled.

(4) Until the warrant is surrendered, the particulars specified in
sub-section (1) shall be deemed to be the particulars required by this
Act to be entered in the register of members; and, on the surrender,
the date of the surrender shall be entered in that register.

(5) Subject to the provisions of this Act, the bearer of a share
warrant may, if the articles of the company so provide, be deemed to
be a member of the cochany within the meaning of this Act, ******
for any purposes defined in the articles.

(6) If ** default is made in complying with any of the require-
ments of this section, the company, and every officer of the company
who is in default, shall be punishable with fine which may extend to
fifty rupees for every day during which the default continues.
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Penalty for personation of shareholder

115. Penalty for personation of shareholder.—If any person
deceitfully personates an owner of any share or interest in a
company, or of any share warrant or coupon issued in pursuance of
this Act, and thereby obtains or attempts to obtain any such share
or interest or any such share warrant or coupon, or receives or
attempts to receive any money due to any such owner, he shall be

punishable with imprisonment for a term which may extend to three
years and shall also be liable to fine.

Special Provisions as to Debentures

116. Debentures with voting rights not to be issued hereafter.—

No company shall, after the commencement of this Act, issue any
debentures carrying voting rights at any meeting of the company,
ghether generally or in respect of particular classes of business.
117, Right of debenture holders and members to have copies of
trust deed.—(1) A copy of any trust deed for securing any issue of
debentures shall be forwarded to the holder of any such debentures
or any member of the company, at his request and within seven days
of the making thereof, on payment—
(a) in the case of a printed trust deed, of the sum of one
rupee; and
(b) in the case of a trust deed which has not been printed,
of six annas for every one hundred words or fractional part
thereof required to be copied.

(2) If a copy is refused, or is not forwarded within the time
specified in sub-section (1), the company, and every officer of the
company who is in default, shall be punishable, for each offence,
with fine which may extend to fifty rupees, and with a further fine
which may extend to twenty rupees for every day during which the
offence continues.

(3) The Court may also, by order, direct that the copy required
shall forthwith be sent to the person requiring it.

(4) The trust deed referred to in sub-section (1) shall also be

open to inspection by any member or debenture holder of the com-

pany in the same manner, to the same extent, and on payment of
the same fees, as if it were the register of members of the company.

118, Liability of trustees for debenture holders.—(I) Subject to
the provisions of. this section, any provision contained in a trust
deed for securing an issue of debentures, or in any contract with the
holders of debentures secured by a trust deed, shall be void in so far
as it would have the effect of exempting a trustee thereof from, or
indemnifying him against, liability for breach of trust, where he fails
to show the degree of care and diligence required of him as trustee,
having regard to the provisions of the trust deed conferring on him
any powers, authorities or discretions.

(2) Sub-section (1) shall not invalidate—

(a) any release otherwise validly given in respect of any-
thing done or omitted to be done by a trustee before the giving
of the release; or
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(b) any provision enabling such a release to be given—

(i) on the agreement thereto of a majority of not less
than three-fourths in value of the debenture holders present
and voting in person or, where proxies are permitted, by
proxy, at a meeting summoned for the purpose; and

(i) either with respect to specific acts or omissions or
on the trustee dying or ceasing to act.

(3) Sub-section (1) shall not operate—

(a) to invalidate any provision in force at the commence-
ment of this Act so long as any person then entitled to the
benefit of that provision or afterwards given the benefit thereof

under sub-section (4) remains a trustee of the deed in question;
or

. (b) to deprive any person of any exemption or right to be
indemnified in respect of anything done or omitted to be done
by him while any such provision was in force.

(4) While any trustee of a trust deed remains entitled to the

benefit of a provision saved by sub-section (3), the benefit of that
provision may be given either—

(a) to all trustees of the deed, present and future; or
(b) to any named trustees or proposed trustees thereof;

by a resolution passed by a majority of not less than three-fourths in
value of the debenture holders present in person or, where proxies
are permitted, by proxy, at a meeting called for the purpose in ac-
cordance with the provisions of the deed or, if the deed makes no
provision for calling meetings, at a meeting called for the purpose in
any manner approved by the Court.

119. Perpetual debentures.—A condition contained in any deben-
E— N N
ture or in any deed for securing any debentures, whether issued or
executed before or after the commencement of this Act, shall not be
invalid by reason only that thereby, the debentures are made irre-
deemable or redeemable only on the happening of a contingency,
however remote, or on the expiration of a period, however long.

120. Power to re-issue redeemed debentures in certain cases.—(1)

Where either before or after the commencement of this Act, a com-
pany has redeemed any debentures previously issued, then,—

(a) unless any provision to the contrary, whether express
or implied, is contained in the articles, or in the conditions of
issue, or in any contract entered into by the company; or

* * * * . .

(b) unless the company has, by passing a resolution to that

effect or by some other act, manifested its intention that the
debentures shall be cancelled;

the company shall have, and shall be deemed always to have had,
the right to keep the debentures alive for the purﬁoses of re-issue;
and in exercising such a right, the company shall have, and shall be
deemed always to have had, power to re-issue the debentures either
by re-issuing the same debentures or by issuing other dekentures in
their place,
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(2) Upon such re-issue, the person entitled to the debentures
shall hpve, and shall be deemed always to have had, the same rights
and priorities as if the debentures had never been redeemed.

(3) Where with the object of keeping debentures alive for the
purpose of re-issue, they have, either before or after the commence-
ment of this Act, been transferred to a nominee of the company, a
transfer from that nominee shall be deemed to be a re-issue for the
purposes of this section.

(4) Where a company has, either before or after the commence-
ment of this Act, deposited any of its debentures to secure advances
from time to time on current account or otherwise, the debentures
shall not be deemed to have been redeemed by reason only of the
account of the company having ceased to be in debit whilst the
debentures remained so deposited.

(5) The re-issue of a debenture or the issue of another debenture
in its place under the power by this section given to, or deemed to
have been possessed by, a company, whether the re-issue or issue
was made before or after the commencement of this Act, shall be
treated as the issue of a new debenture for the purposes of stamp
duty, but it shall not be so treated for the purposes of any provision
limiting the amount or number of debentures to be issued:

Provided that any person lending money on the security of a
debenture re-issued under this section which appears to be duly
stamped may give the debenture in evidence in any proceedings for
enforcing his security without payment of the stamg duty or any
penalty in resgect thereof, unless he had notice or, but for his negli-
gence, might have discovered, that the debenture was not duly
stamped; but in any such case the company shall be liable to pay
the proper stamp duty and penalty.

(6) Nothing in this section shall prejudice—

(a) the operation of any decree or order of a Court of com-
petent jurisdiction pronounced or made before the twenty-fifth
day of February, 1910, as between the parties to the proceedings
in which the decree or order was made; * *

(b) where an appeal has been preferred against any such de-
cree or order, the operation of any decree or order passed on
such appeal, as between the parties to such appeal; or

(c) any 1gower to issue debentures in the place of any deben-
tures paid off or otherwise satisfied or extinguished, reserved to
a company by its debentures or the securities for the same.

121. Specific performance of contract to subscribe for deben-
tures.—A contract with a company to take up and pay for any deben-
tures of the company may be enforced by a decree for specific per-
formance.

122. Payments of certain debts out of assets subject to floating

charge in priority to claims under the charge.—(1) Where either—

(a) a receiver is appointed on behalf of the holders of any
debentures of a company secured by a floating charge, or

(b) possession is taken by or on behalf of those debenture
holders of any property comprised in or subject to the charge,
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then, if the company is not at the time in course of being wound up,
the debts which in every winding up are under, the- provisibns of
Part VII relating to preferential payments to be paid in priority to
all other debts, shall be paid forthwith out of any assets coming to
the hands of the receiver or other person taking possession as afore-
said in priority to any claim for principal or interest in'respect of

the debentures. s
(2) In the application of ‘he provisions aforesaid, section 527

shall be construed as if the provision for payment of accrued holiday
remuneration becoming payable on the termination of employment
before or by the effect of the winding-up order or resolution were a
provision for payment of such remuneration becoming payable on
the termination of employment before or by the effect of the appoint-
ment of the receiver or possession being taken as aforesaid.

(3) The periods of time mentioned in the said provisions of Part
VII shall be reckoned from the date of appointment of the receiver,
or of possession being taken as aforesaid, as the case may be.

(4) Where the date referred to in sub-section (3) occurred before
the commencement of this Act, sub-sections (I) and (3) shall have
effect with the substitution, for references to the said provisions of
Part VII, of references to the pr_ovisioné which, by virtue of sub-sec-
tion (9) of section 527, are deemed to remain in force in the case
therein mentioned, and sub-section (2) shall not apply.

(5) Any payments made under this section shall be recouped, as
far as may be, out of the assets of the company available for pay-
ment of general creditors.

PART V

REGISTRATION OF CHARGES

123. “Charge” to include mortgage in this Part.—In this Part, the
expression “charge” includes a mortgage.

124, Certain charges to be void against liquidator or creditors if
not registered.—(1) Subject to the provisions of this Part, every
charge created on or after the 1st day of April, 1914, by a company
and being a charge to which this section applies shall, so far as any
security on the company’s property or undertaking is conferred
thereby, be void against the liquidator and any creditor of the com-
pany, unless the prescribed particulars of the charge, together with
the instrument, if any, by which the charge is created or evidenced, or
a copy thereof verified in the prescribed manner, are filed with the
Registrar for registration in the manner required by this Act within
twenty-one days after the date of its creation.

(2) Nothing in sub-section (I) shall prejudice any contract or
obligation for the repayment of the money secured by the charge.

(3) When a charge becomes void under this section, the money
secured thereby shall immediately become payable.

(4) This section applies to the following charges: —

(a) a charge for the purpose of securing any issue of
debentures;
(b) a charge on uncalled share capital of the company:
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(c) a charge on any immovable property, wherever situate,
or any interest therein * * * x ¥ % 4wk %

(d) a charge on any book debts of the company;

. (e) a charge, not Being a pledge, on .any moyable property -

of the company * * ;

(f) a floating charge on the undertaking or any property
of the company including stock-in-trade;

(g) a charge on calls made but not paid;

(k) a charge on a ship or any share in a ship;

(i) a charge on goodwill, on a patent or-a licence under a
patent, on a trade mark, or on a copyright or a licence under a
copyright.

(5) In the case of a charge created out of India, and comprising
solely property situate outside India, twenty-one days after the date
‘on which the instrument creating or evidencing the charge or copy
‘thereof could, in due course of post and if despatched with due dili-
-gence, have been received in India shall be substituted for twenty-
.one days after the date of the creation of the charge, as the time
‘within which the particulars and instrument or copy are to be filed
with the Registrar.

(6) Where a charge is created in India but comprises property
outside India, the instrument creating or purporting to create the
charge under this section or a copy thereof verified in the prescribed
‘manner, may be filed for registration, notwithstanding that further
‘proceedings may be necessary to make the charge valid or effectual
.according to the law of the country in which the property is situate.

(7) Where a negotiable instrument has been given to secure the
‘payment of any book debts of a company, the deposit of the instru-
-ment for the purpose of securing an advance to the company shall
not, for the purposes of this section, be treated as a charge on those
"book debts.

(8) The holding of debentures entitling the holder to a charge on
‘immovable property shall not, for the purposes of this section, be
-deemed to be an interest in immovable property.

*® L *® L ] ]

125. Date of notice of charge.—Where any charge on any property
of a company required to be registered under section 124 has been
‘so registered, any person acquiring such property or any part there-
-of, or any share or interest therein, shall be deemed to have notice
-of the charge as from the date of such registration.

126. Registration of charges on propertles acquired subject to
charge.—(1) Where a company acquires any property which is sub-
%ect to a charge of any such kind as would, if it had been created

y the company after the acquisition of the property, have been
‘required to be registered under this Part, the company shall cause
‘the prescribed particulars of the charge, together with a copy (certi-
‘fled in the prescribed manner to be a correct copy) of the instru-
ment, if any, by which the charge was created or is evidenced, to
be delivered to the Registrar for registration in the manner required
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by this Act within twenty-one days after the date on which the ac-
quisition is completed:

Provided that, if the property is situate and the charge was creat-
ed outside India, twenty-one days after the date on which the copy
of the instrument could, in due course of post and if despatched.
with due diligence, have been received in India shall be substituted
for twenty-one days after the completion of the acquisition as the
time within which the particulars and the copy of the instrument.
are to be delivered to the Registrar,

(2) If default is made in complying with sub-section (1), the:
company, and every officer of the company who is in default, shall
be punishable with fine which may extend to five hundred rupees.

12%. Particulars in case of series of debentures entitling helders:
pari passu—Where a series of debentures containing, or giving by
reference to any other instrument, any charge to the benefit of
which the debenture holders of that series are entitled pari passu is-
created by a company, it shall, for the purposes of section 124, be-
sufficient, if there are filed with the Registrar, within twenty-one-
days after the execution of the deed containing the charge or, if
there is no such deed, after the execution of any debentures of the:
series, the following particulars: —

(a) the total amount secured by the whole series;

(b) the dates of the resolutions authorising the issue of the:
series and the date of the covering deed, if any, by which the
security is created or defined;

(c) a general description of the property charged; and

(d) the names of the trustees, if any, for the debenture-
holders;

together with the deed containing the charge, or a copy of the deed
verified in the prescribed manner, or if there is no such deed, one
of the debentures of the series:

Provided that, where more than one issue is made of debentures
in the series, there shall be filed with the Registrar, for entry in the-
register, particulars of the date and amount of each issue, but an
omissaion to do this shall not affect the validity of the debentures
issued.

_128. Particulars in case of commission etc, on debentures.—

Where any commission, allowance or discount has been paid or-
made either directly or indirectly by a company to any person in
consideration of his subscribing or agreeing to subscribe, whether-
absolutely or conditionally, for any debentures of the company, or:
procuring or agreeing to procure subscriptions, whether absolute or:
conditional, for any such debentures, the particulars required to be
filed for registration under sections 124 and 127 shall include parti-

culars as to the amount or rate per cent of the commissjon, discount.
or allowance so paid or made; but an omission to do this shall not
affect the validity of the debentures issued:

Provided that the deposit of any debentures as security for any-
debt of the company shall not, for the purposes of this section, be-
treated as the issue of the debentures at a discount.
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129. Register of charges to be kept by Registrar—(1) The
Registrar shall keep, with respect to each company, a register in the
prescribed form of all the charges requiring registration under this
Part, and shall, on payment of the prescribed fee, enter in the regis-
ter, with respect to every such charge, the following particulars: —

(a) in the case of a charge to the benefit of which the holders
of a series of debentures are entitled, such particulars as are
specified in sections 127 and 128;

(b) in the case of any other charge—

(i) if the charge is a charge created by the comg:ny,
the date of its creation; and if the charge was a charge
existing on property acquired by the company, the date of
the acquisition of the property;

(i) the amount secured by the charge;

(iii) short particulars of the property charged; and

(iv) the persons entitled to the charge.

(2) After making the entry required by sub-section (1), the
‘Registrar shall return the instrument, if any, or the verified copy
thereof, as the case may be, filed in accordance with the provisions
.of this Part, to the person filing the same.

(3) The register kept in pursuance of this section shall be open
to inspection by any person on payment of a fee of one rupee for
-each inspection.

130. Index te register of charges.—The Registrar shall keep a

chronological index, in the prescribed form and with the prescribed
%articulars, of the charges registered with him in pursuance of this
art.

131. Certificate of registration.—The Registrar shall give a certi-
ficate under his hand of the registration of any charge registered
in pursuance of this Part, stating the amount thereby secured; and
the certificate shall be conclusive evidence that the requirements
of this Part as to registration have been complied with.

132. Endorsement of certificate of registration on debenture or
certificate of debenture stock.—(1) The company shall cause a copy
-of every certificate of registration given under section 131, to
.endorsed on every debenture or certificate of debenture stock
which is issued by the company and the payment of which is secur-
ed by the charge so registered:

Provided that nothing in this sub-section shall be construed as
requiring a company to cause a certificate of registration of any
charge so given to be endorsed on any debenture or certificate of
--debe;cn&ure stock issued by the company before the charge was
created.

(2) If any person knowingly delivers, or wilfully authorises or
permits the delivery of, any debenture or certificate of debenture
stock which, under the provisions of sub-section (1), is required to
have endorsed on it a copy of a certificate of registration without the
‘copy being so endorsed upon it, he shall, without prejudice to any
other liability, be punishable with fine which may extend to one
-thousand rupees
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133. Duty of company as regards- registration and right of in-
terested party.—(1) It shall be the duty of a company to file with.
the Registrar for registration the particulars of every charge creat--
ed by the company, and of every issue of debentures of a series, re--
quiring registration under this Part; but registration of any such
charge may also be effected on the application of any person interest-
ed therein.

(2) Where registration is effected on the application of some per-
son other than the company, that person shall be entitled to recover:
from the company the amount of any fees properly paid by him to-
the Registrar on the registration.

_1:_3:2._ Provisions of Part to apply to modification of charges.—-
Whenever the terms or conditions, or the extent or operation, of any
charge registered under this Part are or is modified, it shall be the-
duty of the company to send to the Registrar the particulars of such
modification, and the provisions of this Part as to registration of a
charge shall apply to such modification of the charge.

135. Copy of instrument creating charge to be kept by company
at registered office—Every company shall cause a copy of every

instrument creating any charge requiring registration under this
Part to be kept at the registered office of the company:

Provided that, .in the case of a series of uniform debentures, a
copy of one debenture of the series shall be sufficient.

136. Entry in register of charges of appointment of receiver or
manager.—(1) If any person obtains an order for the appointment
of a receiver of, or of a person to manage, the property of a
company, or if any person appoints such receiver or person under
any powers contained in any instrument, he shall, within fifteen
days from the date of the passing of the order or of the making of

the appointment under the said powers, give notice of the fact to

the Registrar; and the Registrar shall, on payment of the prescrib-
ed fee, enter the fact in the register of charges.

(2) Where any person so appointed * * * * * * * ynder
the powers contained in any instrument ceases to act as such, he
shall, on so ceasing, give to the Registrar notice to that effect; and
the Registrar shall enter the notice in the register of charges.

(3) If any person makes default in complying with the require-
ments of sub-section (1) or (2), he shall be punishable with fine
which may extend to fifty rupees for every day during which the
default continues. '

137. Company to report satisfaction and procedure there-
after—(1) The comgany shall give intimation to the Registrar of
the payment or satisfaction, in whole or in part, of any charge relat-
ing to the company and requiring registration’ under this Part,
within twenty-one days from the date of such payment or satis-
faction.

(2) The Registrar shall, on receipt of such intimation, cause a
notice to be sent to the holder of the charge calling upon him to
show cause within a time (not exceeding fourteen days) specified
in such notice, why payment or satisfaction should not be recorded
as intimated to the Registrar.
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(3) If no cause is shown, the Registrar shall order that a memo-
randum of satisfaction in whole or in part, as the case may be,
shall be entered in the register of charges. .

(4) If cause is shown, the Registrar shall record a note to that
effect in the register, and shall inform the company that he has
done so. ;

* * » * * * * *® * »

(5) Nothing in this section shall be deemed to affect the power of
the Registrar to make an entry in the register of charges under sec-
tion 138 otherwise than on receipt of an intimation from the
company. 1

138. Power of Registrar to make entries of satisfaction and release
* % * *in absence of intimation from company.—The Registrar
may, on evidence being given to his satisfaction with respect to any
registered charge,— ’
(a) that the debt for which the charge was given has been
paid or satisfied in whole or in part ; or

(b) that part of the property or undertaking charged has
been released from the charge or has ceased to form part of the
company’s property or undertaking;

** enter in the register of charges a memorandum of satisfaction in
whole or in part, or of the fact that part of the property or under-
taking has been released from the charge or has ceased to form part
of the company’s property or undertaking, as the case may be, not-
withstanding ‘the fact that no intimation has been received by him
from the company.

139. Copy of memorandum of satisfaction to be furnished to
company.—Where the Registrar enters a memorandum of satisfac-
tion in whole or in part, in pursuance of section 137 or 138, he shall,
if so required, furnish the company with a copy of the memorandum.

140. Rectification by Court of register of charges.—(1) The Court,
on being satisfied—

(a) that the omission to register a charge within the time
required by this Part or that the omission or mis-statement of
any particular with respect to any such charge or any memoran-
dum of satisfaction or other entry made in pursuance of section
137 or 138 was accidental, or due to inadvertence, or to some
other sufficient cause, or is not of a nature to prejudice the
position of creditors or shareholders of, the company, or

(b) that on other grounds it is just and equitable to grant
relief,. - :

may, on the application of the company or any person interested and
on such terms and conditions as seem to the Court just and expedi-
ent, order that the time for the registration shall be extended or, as
the case may be, that the omission or mis-statement shall be rectified.

. (2) The Court may make such ordér as'to the costs of ar. applica-
tion under sub-section (1) as it thinks fit.
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(3) Where the Court extends the time for the registration of a
charge, the order shall not prejudice any rights acquired in respect
of the property concerned before the charge is actually registered.

141, Penalties.—(1) If default is made in filing with the Registrar
for registration the particulars—

(a) of any charge created by the company; * *

(b) of the payment or satisfaction, in whole or in part, of a
debt in respect of which a charge has been registered under this
part ; or

(c¢) of the issues of debentures of a series;

requiring registration with the Registrar under the provisions of this
Part, then, unless the registration has been effected on the applica-
tion of some other person, the company, and every officer of the
company or other person who is in default, shall be punishable with
fine which may extend to five hundred rupees for every day dur-
ing which the default continues.

(2) Subject as aforesaid, if any company makes default in com-
plying with any of the other requirements of this Act as to the regis-
tration with the Registrar of any charge created by the company or
of any fact connected therewith, the company, and every officer of
the company who is in default, shall, without prejudice to any other
liability, be punishable with fine which may extend to one thousand
rupees.

142. Company’s register of charges.—(1) Every company shall
keep at its registered office a register of charges and enter therein
all charges specifically affecting property of the company and all
floating charges on the undertaking or on any property of the com-
pany, giving in each case—

(i) a short description of the property charged;

(ii) the amount of the charge; and

(iii) except in the case of securities to bearer, the names of
the persons entitled to the charge.

(2) If any officer of the company knowingly omits, or wilfully
authorises or permits the omission of, any entry required to be made
in pursuance of sub-section (1), he shall be punishable with fine which.
may extend to five hundred rupees. ! l

143. Right to inspect copies of instruments creating charges and

company’s register of charges.—(1) The copies of instruments creat-
ing charges kept * * * * * * in pursuance of section 135 and the register

of charges kept in pursuance of section 142, shall be open during

business hours (but subject to such reasonable restrictions as the
company in general meeting may impose, so that not less than two
hours in each day are allowed for inspection) to the inspection of
any creditor or member of the company without fee, at the registered

office of the company.

(2) The register of charges kept in pursuance of section 142 shall

also be open, during business hours but subject to the reasonable
restrictions aforesaid, to the inspection of any other person on pay-
ment of a fee of one rupee for each inspection, at the registered office

of the company. !
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3) If insdpection of the said copies or register is refused, the
«company, and every officer of the company who is in default, shall
‘be punishable with fine which may extend to fifty rupees and with
a further fine which may extend to twenty rupees for every day
«during which the refusal continues.

(4) The Court may also by order compel an immediate inspection
-of the said copies or register.

144. Application of Part to charges requiring registration wunder
#t but not under previous law.—In respect of any charge created
before the commencement of this Act which, if this Act had been
in force at the relevant time, would have had to be registered by
‘the company in pursuance of this Part but which did not require
‘registration under the Indian Companies Act, 1913 (VII of 1913), and
in respect of all matters relating to such charge, the provisions of
-this Part shall apply and have effect in all respects, as if the date
.of commencement of this Act had been substituted therein for the
date of creation of the charge, or the date of completion of the
;:acquisition of the property subject to the charge, as the case may be.

PART VT
MANAGEMENT AND ADMINISTRATION

CHAPTER 1

* ¥ GENERAL PROVISIONS
Registered Office and Name

145. Registered office of company.—(I) A company shall, as
‘from the day on which it begins to carry on business, or as from
the twenty-eighth day after the date of its incorporation, whichever
is earlier, have a registered office to which all communications and
notices may be addressed.

(2) Notice of the situation of the registered office, and of every
change therein, shall be given within twenty-eight days after the
date of the incorporation of the company or after the date of the
~change, as the case may be, to the Registrar who shall record the

-same: ,
Provided that except on the authority of a special resolution
passed by the company, the registered office of the company shall
imot be removed—

(a) in the case of an existing company, outside the local
limits of any city, town or village where such office is situated
at the commencement of this Act, or where it may be situated
later by virtue of a special resolution passed by the company;
and -

(b) in the case of any other company, outside the local
limits of any city, town or village where such office is first
situated, or where it may be situated later by virtue of a special
resolution passed by the company.

(3) The inclusion in the annual return of a company of a state-

‘ment as to the address of its registered office shall not be taken to
:satisfy the obligation imposed by sub-section (2).
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(4) If default is made in complying with the requirements of
this section, the company, and every officer of the company who

is in default, shall be punishable with fine which may e_'xtend to.
fifty rupees for every day during which it so carries on business.

146. Publication of name by company.—(1) Every company—

(a) shall paint or affix its name, and keep the same painted
or afixed, on the outside of every office or place in which its
business is carried on, in a conspicuous position, in letters easily
legible; and if the characters employed therefor are not those-
of the language, or of one of the languages, in general use in that.
loeality, also in the eharacters of that language or of one of
those languages;

(b) shall have its name engraven in legible characters on.
its seal; and |

(c) shall have its name mentioned in legible characters in'
all its business letters, in all its bill heads and letter paper
and in all its notices, advertisements and other official publica-
tions * * *; and in all bills of exchange, hundies, promissory
notes, endorsements, cheques and orders for money or goods.
purporting to be signed by or on behalf of the company, and
in all bills of parcels, invoices, receipts and letters of credit of
the company. \

(2) If a company does not paint or affix its name, or keep the
same painted or affixed in the manner directed by clause (a) of
sub-section (1), the company, and every officer of the company who-
is in default, shall be punishable with fine which may extend to
fifty rupees for not so painting or affixing its name, and for every
day during which its name is not so kept painted or affixed.

(3) If a company fails to comply with clause (b) or clause (c)
of sub-section (I), the company shall be punishable with fine which
may extend to five hundred rupees.

(4) If an officer of a company or any person on its behalf—

(a) uses, or authorises the use of, any seal purporting to be-
a seal of the company whereon its name is not engraven in the
manner aforesaid,

(b) issues, or authorises the issue of, any business letter,.
bill head, letter paper, notice, advertisement or other official
publication of the company wherein its name is not mentioned
in the manner aforesaid,

(c) signs, or authorises to be signed, on behalf of the com-
pany, any bill of exchange, hundi, promissory note, endorsement,
cheque or order for money or goods wherein its name is not
mentioned in the manner aforesaid, or

(d) iissues or authorises the issue of any bill of parcels,
invoice, receipt or letter of credit of the company, wherein its
name is not mentioned in the manner aforesaid,

such officer or person shall be punishable with fine which may
extend to five hundred rupees, and shall further be personally liable-
to the holder of the bill of exchange, hundi, promissory note, cheque
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or order for money or goods, for the amount thereof. unless it is
duly paid by the company. '

147. Publication of authorised as well as subscribed and paid-up
capital.—(1) Where any notice, advertisement or other official
publication, or any business letter, bill head or letter paper, of a
company contains a statement of the amount of the authorised
capital of the company, such notice, advertisement or other official
publication or such letter, bill head or letter paper, shall also contain
a statement, in an equally prominent position and in equally con-
spicuous characters, of the amount of the capital which has been
subscribed and the amount paid up.

(2) If default is made in complying with the requirements of
sub-section (1), the company, and every officer of the company who
is in default, shall be punishable with fine which may extend to
one thousand rupees.

Restrictions on commencement of business.

148. Restrictions on commencement of business.—(1) Where a
company having a share capital has issued a prospectus inviting the
public to subscribe for its shares, the company shall not commence
any business or exercise any borrowing powers, unless—

(a) shares held subject to the payment of the whole amount
thereof in cash have been allotted to an amount not less in the
whole than the minimum subscription;

(b) every director of the company has paid to the company,
on each of the shares taken or contracted to be taken by him
and for which he is liable to pay in cash, a proportion equal to
the proportion payable on application and allotment on the
shares offered for public subscription;

(c) no money is, or may become, liable to be repaid to ap-
plicants for any shares or debentures which have been offered

for public subscription by reason of any failure to apply for,
or to obtain, permission for the shares or debentures'to be dealt
in on any recognized stock exchange; and

(d) there has been filed with the Registrar a duly verified
declaration by one of the directors or the secretary, in the

prescribed form, that * * * * clauses (a), (b) and (c) of this

sub-section, have been complied with

(2) Where a company having a share capital has not issued a
prospectus inviting the public to subscribe for its shares, the com-
pany shall not commence any business or exercise any borrowing
powers, unless—

(a) there has been filed with the Registrar a statement in
lieu of prospectus;
. (b) every director of the company has paid to the company,
on each of the shares taken or contracted to be taken by him
and for which he is liable to pay in cash, a. proportion equal to
the proportion payable on application and allotment on the
shares payable in cash; and

(c) there has been filed with the Registrar a duly verified
declaration by one of the directors or the secretary, in the
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prescribed form, that clause (b) of this sub-sectlon has been
complied with.

(3) The Registrar shall, on the flling of a duly veriﬁed declaration
in accordance with the provisions of sub-section (I) or sub-section
(2), as the case may be, and, in the case of a company which is
required by sub-section (2) to file a statement in lieu of prospectus,
of such a statement, certify that the company is entitled to com-
mence business, and that certificate shall be conclusive evidence
that the company is so entitled.

(4) Any contract made by a company before the date at which
it is entitled to commence business shall be provisional only, and
shall not be binding on the company until that date, and on that
date it shall become binding.

(5) Nothing in this section shall prevent the simultaneous offer
for subscription or allotment of any shares and debentures or the
receipt of any money payable on application for debentures.

(6) If any company commences business or exercises borrowing
powers in contravention of this section, every person who is res-
ponsible for the contravention shall, without prejudice to any other
liability, be punishable with fine which may extend to five hundred
rupees for every day during which the contravention continues.

(7) Nothing in this section shall apply to—

(a) a private company; or |

(b) a company registered before the ﬁrst day of April, 1914,
which has not issued a prospectus inviting the public to sub-
scribe for its shares.

(8) The provisions of this section, in so far as they do not relate
to shares, shall also apply to a company 11m1ted by guarantee and
not havmg a share capital. '

Registers of members and debenture holders

149. Register of Members.—(1) Every company shall keep in
one or more books a register of its members, and enter therein the
following particulars: —

(a) the name and address, and the occupatlon, if any, of
each member;

(b) in the case of a company having a share capital, the
shares held by each member, distinguishing each share b
number, * * and the amount paid or agreed to be considered
as paid on those shares;

(c) the date at which each person was entered in the
register as a member; and

(d) the date at which any person ceased to be a member:
Provided that where the company has converted any of its shares
into stock and given notice of the conversion to the Registrar, the
register shall show the amount of stock held by each of the members
concerned instead of the shares so converted which were previously
held by him.

(2) If default is made in complying with sub-section (1), the
company, and every officer of the company who is in default, shall
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be punishable with fine which may extend to fifty rupees for every-
day during which the default continues.

150. Index of members.—(1) Every company having more than
fifty members shall, unless the register of members is in such a form
as in itself to constitute an index, keep an index (which may be in
the form of a card index) of the names of the members of the company
and shall, within fourteen days after the date on which any altera-
tion is made in the register of members, make the necessary altera-
tion in the index.

(2) The index shall, in respect of each member, contain a suffi-
cient indication to enable the entries relating to that member in
the register to be readily found.

(3) The index shall, at all times, be kept at the same place as

the register of members.

(4) If default is made in complying with sub-section (1),
(2) or (3), the company, and every officer of the company who is
in default, shall be punishable with fine which may extend to fifty
rupees.

151. Register and index of debenture holders of company.—(1)
Every company shall keep in one or more books a register of the
holders of its debentures and enter therein the following particulars,
namely: —
(a) the name and address, and the occupation, if any, of

each debenture holder;

(b) the debentures held by each holder, distinguishing each
debenture by its number, * * and the amount paid or agreed
to be considered as paid on those debentures;

(c) the date at which each person was entered in the register
as a debenture holder; and

(d) the date at which any person ceased to be a debenture
holder.

(2) (a) Every company having more than fifty debenture holders
shall, unless the register of debenture holders is in such a form as
in itself to constitute an index, keep an index (which may be in
the form of a card index) of the names of the debenture holders of
the company and shall, within fourteen days after the date on which
any alteration is made in the register of debenture holders, make the
necessary alteration in the index.

(b) The index shall, in respect of each debenture holder, contain a
sufficient indication to enable the entries relating to that holder in
the register to be readily found.

(3) If default is made in complying with sub-sections (1) and (2),
the company,