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[. BAR AssociaTION (INCOMETAX)
New DELHI

Spokesmen:
1. Shri R. K. Gauba

2. Shri J. P. Gupta
3. Shri P. L. Juneja
(Witnesses were called in and they
took their seats

Chairman: You may start on the

assumption that the memorandum sub--

mitted by you has been studied by us.
In case you want to add anything to
it or if you want to elaborate any
point that you have aiready mention-
ed in you memorandum, you can do
s0.

Shri R. K. Gauba: My first submis-
sion is that my association represents
lawyers who are exclusively practis-
ing before the income-tax authorities
or before the tribunal or before the
High Court only in respect of incone-
tax matters. Although certain points
that the Association wanted to bring
to your kind attention have boen men-
tioned in the memorandum, the pur-
pose of this personal interview which
we have sought with the Select Com-
mittee is to bring to your notice cer-
tain provisions in the Bill whkich
fundamentally affect the professionals
I have in mind particularly provisions
laid down in clauses 275 and 288 of
the proposed Bill

Shri Morarji Desai: What are they?
Is it about abetment that you are
speaking?

Shri R. K. Gauba: That is right.

Shri Morarji Desai: Shall we first
of all see what points you have raised
so that we confine ourselves to those
points? If you want to raise any
other point which you have not raised
in your memorandum you can do it.

Shri R. K. Gauba: We have no other
points

Shri Morarji Desai: Then let us con-
fine ourselves first of all to those points
that you have mentioned. The first
question that you have raised is about
the definition of ‘“relatives”. Then

there is the question of charitable
trust about which you raiseq some
points. You have said something about
deduction in respect of entertainment
allowance. Then you have raised a
point about development rebate un-
der hire purchase system. That has
already been granted and instructions
have been issued.

Shri R. K. Gauba: Instructions may
have been issued. But unless some
statutory provision is made, there are
apprehensions

Shri Morarji Desai: You can elabo-
rate it later on. Then there is the
clause about partners and there is the
question of wife, spouse, husband,
ete.

Shri R. K. Gauba: I would like to
elaborate that point.

Shri Morarji Desai: You may do it
later on. You have said something
about discretion to ievy penalty. Then
there is the question of punishment
for abetment. You have mentioned
many other points but these are the
main pcints. Let us confine ourselves
to them.

Shri R. K. Gauba: Of course, penalty
subject to the approval of the Inspect-
ing Assistant Commissioner.

Shri Morarji Desai: Is there any
other main point?

Shri R. K. Gauba: No, these are the
main points.

Shri Morarji Desai: Shall we con-
fine ourselves to these points?

Shri R. K. Gauba: Yes. With your
permission, I will first refer to clause
64. There, instead of the word
“spouse”, the word “wife” may be in-
serted.

Shri Morarji Desai: You want to
start with “spouse”?

Shri R. K. Gauba: Retention of the
word “spouse” may lead to many com-
plications,

Shri Morarjli Desai: Marriage is al-
ways a complicated thing.



Shri R. K. Gauba: But all the same it
is an inevitable evil,

Shri Morarji Desai: Why do you
want to call it an evil?

Shri R. K. Gauba: It is inevitable in
our present struciure of society.

Shri Morarji Desai: But why do you
want to call it an evil? We will not
exist if it is considered an evil and
done away with.

Shri R. K. Gauba: My submission in
regard to this is that the use of the
word ‘spouse’ is likely to lead to com-
plications in the sense that ‘spouse’
may mean both wife and the husband.
If wife and husband are partners in a
certain firm and both have separate
sources of income, there is no statu-
tory restriction imposed on the autho-
rities to include the income of either
for purposes of assessment of income-
tax. Similarly, suppose in one year
the husband’s income is more than
that of the wife or wvice versa. In
order to collect the maximum revenue
the Income-tax Officer would include
the income in the hands of either for
purposes of assessment. Next year
the wife may have more income. What
I want to say is there is no consistency
and every year you will have to change
the principle.

Shri Morarji Desai: There is no
consistency in tax gathering. The
only consistency in tax gathering is to
receive the maximum revenue.

Shri R. K. Gauba: But it should be
consistent with certain facilities. It
should not lead to odd results. In this
case odd results are very likely

Shri Morarji Desal: If it is only one,
then there will be manipulations, and
you know there are many agencies to
help people in this manipulation.

Shri R. K. Gauba: We are probably
starting with certain assumptions.

Shri Morarji Desal: This is not as-
sumption. This is every-day experi-
ence, rather every year’s experience.

Shri R. K. Gauba: When we are
going to have g permanent statute for

all time to come, we have to foresee
certain complications.

Shri Morarji Desai: Where the wife
has a share, the money originally be-
longed to the husband and that is
transferred to her. So what is the
difference there?

Shri R, K. Gauba: There is a differ-
ence altogether,

Shri Morarji Desai: Where the wife
is a lawyer or a doctor and the hus-
band also is a lawyer or a doctor, and
both have separate incomes, that is
a different matter. Otherwise, what
is the difference?

Shri R. K. Gauba: The wife can have
stridhan which she might have receiv-
ed from her parents, or she can have
some other source of profit. She
might be a working lady, she might
be employed or might be carrying on
some business or might be a director
in a company.

Shri Morarji Desal: Very much the
same company as the husband!

Shri R. K, Gauba: Not so. And the
income accumulates.

Shri Morarji Desai: It accumulates
from the original income which is the
same source,

Shri R. K, Gauba: So far as the in-
come that arises to a lady from her
own personal income by virtue of her
having some shares in a business or
being a director in a certain com-
pany or by certain accretions to the
capital assets which she might have
acquired in the form of dowry or stri-
dhan is concerned, if she has a separ-
ate income, it should be treated as her
separate income altogether. If, for
the matter of that, the income of the
husband is going to be included in the
income of the wife, it would be rather
inequitable.

Shri Morarji Desai: This is what you
have stated in your memorandum.
There is nothing new.

Shri R. K. Gauba: Yes, we have stal-
ed it in our memorandum. The point
is, what is the safeguard against double
taxation in case the Income-tax officer
chooses to assess the income both of
the husband and the wife.



Shri Morarji Desai: There are ap-
peals—appellate tribunals and courts.

Shri R. K. Gauba: These remedies
are, of course, there.

Shri Morarji Desai: And it is good
for the lawyers that they are there!

Shri R, K, Gauba: Well, from that
point of view.

Shri Morarji Desai: And that will
mean treble taxation.

Shri R. K. Gauba: Once in the hands
of the lady and then in the hands of
the husband....

Shri Morarji Desai: Once by Gov-
ernment, and next by law!

Shri R. K. Gauba: That is my sub-
mission about that.

Shri V. T. Dehejia: Kindly read
clause 64. It says: “In computing the
total income of any individual, there
shall be included all such income as
arises directly or indirectly (i) to the
spouse of such individual from the
membership of the spouse in a firm
carrying on a business in which such
individual is a partner”. So that,
when you talk of the independent in-
come of the spouse, would it be in-
cluded by this clause?

Shri R. K. Gauba: Very true, It
envisages the circumstances of a case
where both the husband and the wife
are partners in a firm of which there
are so many other partners already. In
that case, when you are computing the
income of the husband or the wife, the
Income-tax officer may include the
income of the husband or the wife in
the income of the other spouse. In
that case, the difficulty arises if the
husband and the wife have both sepa-
rate incomes.

Shri V. V. Chari: The only point is
with regard to the apprehended fear
of double taxation. That is a matter
to be taken care of by executive ins-
tructions.

Shri R, K. Gauba: As well as the
inconsistency in the assessments year
after year.

Shri V. V. Charl: You want clarity
with regard to the person? That also
can be taken care of by executive ins-
tructions.

Shri R. K. Gauba: This is as g result
of the interpretation of the word “in-
dividual” in the Supreme Court judg-
ment. That is how the word “spouse”
has been used. But this is the first
clause. If this first clause were to be
taken as a separate section, that diffi-
culty will stand obviated.

Shri C. D. Pande: Suppose the wife
has got her own funds from her dowry
or from funds given by her father, or
even by her husband as annual gifts.
She keeps them as her own. When
you have allowed gifts under the Com-
pany Law, up to Rs. 5,000 or Rs. 10,000,
is it now desirable to include them in
the income of the husband for the pur-
poses of taxation?

Shri Morarji Desai: Gifts are very
desirable to be included.

Shri C. D. Pande: Why?

Shri Morarji Desai: Because they
are the husband’s money. Otherwise
there will be room for escape from
taxation.

Shri C. D. Pande: If the gift is valid,
a gift is a gift, and the property be-
longed to her; and she can own her
father’s property. Therefore, it will
be for the woman to be taxed in addi-
tion to the husband.

Shri Morarji Desai: Are they not
joint until they are divorced?

Shri C. D. Pande: Even then they
have a right to separate property.

Shri V. V. Chari: Her separate in-
come is not added.

Shri C. D. Pande: If property is
owned by her separately, the gains
fro:n that should not be taxed.

Shri Morarji Desal: Where the in-
come can be proved to be separate,
there is no question. But where it
cannot be proved to be separate, the
question arises.



Shrl C, D. Pande: If it is proved
that she has got her own assets
either from her father’s side or from
her own earnings or from gifts from
her husband—which are allowed by
the Company Law—it should be
treated as separate,

Chairman: We can discuss this
when we meet among ourselves.

Shri Morarji Desai: We are not
deciding anything just now; we are
only taking evidence.

Shri K. R, Achar: You say that
you have a Bar Association separately
for Income-tax practice. Is that so?

Shri R. K, Gauba: Yes.

Shri K. R. Achar:
strength of that?

What is the

Shri Morarji Desai: It is 130. I am
meeting them, and so I know!

Shri K, R. Achar: I would like to
refer to some of the paragraphs in
your memorandum. For instance,
the first item is with regard to com-
pensation paid to zamindars,

Shri Morarji Desai: We had agreed
to confine ourselves to the main
points that I read out,

Chairman: As the evidence pro-
ceeds point by point, questions may
be put. Let the witness come to
that particular point and then the
question may be put.

Shri Morarji Desai: Otherwise there
will be overlapping. Let us dispose
of point by point.

Chairman: He has made one point
now. Let him make his second point.

Shri R, K. Gauba: The second point
which, of course, stands associated
with this very clause is in regard to
the inclusion of the income of the
wife or minor child which arises to
her or him or it by virtue of his or
her or it being a partner in a firm.
This particular point was referred to
by Shri C. D. Pande. The income of
a wife or a minor if it arises by vir-
tue of their investments in a firm and

these investments are avowedly in-
dependent investments, independent
of the husband, even then, by virtue
of this clause, the income of the wife
or the minor shall be included in that
of the husband.

Shri Morarji Desai: Personally, I
feel that all people living together
should be lumped together and the
whole income should be taxed as one.
These are various measures to dodge
income-tax.

Shri Narendrabhai Nathwani: May
I know from the hon, witness this?
You said, even apart from member-
ship of a firm, if the wife or minor
child gets any other income—suppose
she or he has advanced money to the
firm and interest is due to the wife—
will that also be included?

Shri R, K. Gauba: That is not envi-
saged. The only thing is, by virtue
of the minor or wife being partner
in the firm. That is the only condi-
tion which has been laid down herc.
My objection was, if a minor or wife
has separate income and separate
assets, and on the basis of certain
capita] investments, the partner is
entitled to a share in the profits or
loss of the firm. He may not be a
working partner,

Shri Narendrabhai Nathwani: Your
case is, even apart from moneys
which she may have received from
her husband, she may have independ-
ent moneys.

Shri R, K, Gauba: Independent.
Cases are there where there are
working partners, where there are
investing partners. Investing part-
ners may invest capital and be entitl-
ed to a share of the profit. In this
case, even if the wife or minor child
has separate assets of hers and it is
on the basis of that capital invest-
ment that she claims interest in the
share, she is denied that.

Shri Morarji Desai: What is the
present position?

Shri R. K, Gauba: The present
position is the same as it is. There



are certain difficulties in
the use of the word ‘spouse’.

regard i0

Chairman: Next point,

Shri R, K. Gauba: In fact, I went a
few sections ahead. My attention has
“een drawn to certain other sections
which I had to discuss. If the Chair
permits me, I could make a reference
to them,

Shri Morarji Desai: Why not finish
the points which I mentioned as the
main points?

Shri R. K. Gauba: I will conflne
myself to the main points. I refer
to the definition of the word ‘previ-
ous’ which is based on the old defini-
tion. I refer to page 2 of my memo.

Shri Morarji Desal: This is not in-
cluded in the points which I mention-
ed. Let us finish those points first.
We started with ‘relatives’!

Shri R. K, Gauba: In regard to ‘re-
latives’, there could be possibly no
objection to lineal ascendants or des-
cendants. But, there should be some
restriction as to what degree.

Shri Morarji Desai: There is noth-
ing new in this, What is provided in
the new Bill is the same as that con-
tained in the existing law.

Shrl R. K. Gauba: This new Bill is
supposed to be an improvement over
the last.

Shri Morarji Desai: It is an improve-
ment. But, an improvement does not
mean finding out mere loopholes. Im-
provement means plugging loopholes,
from the point of view of public good.

Shri R. K. Gauba: My submission is
that it is a very cumbersome definition
which will lead us nowhere unless it
is restricted. After all, we have to
keep in view the present expectation
of life.

Shri Morarji Desai: Has there been
any difficulty encountered by this de-
finition? I have not come across any.
Have you come across any in your
practice?

-

Shri R. K, Gauba: This word ‘rela-
tives’ has come here. There was noth-
ing before.

Shri Morarji Desai: It was there be-
fore.

Shri R. K. Gauba: I switch on to the
word ‘previous’.

Shri Morarji Desai: So, ‘relatives’ is
left.

Shri R. K. Gauba: Yes.

Chairman:
point? None.

Shri R. K. Gauba: I come to the defi-
nition of the word ‘previous’, which
is the same as adopted in the previous
Act. This difficulty always existed. It
is based either on the circulars of the
Central Board of Revenue or the ins-
tructions of the executive. But, the
fact stands that the business communi-
ty as a whole, generally, I should say,
adopt various types of accounting pe-
riods, Deepavali to Deepavali or Asarh
to Asarh, Now, there is the second
Chet. Previous year will automatically
be extended to the 13th month, Ac-
cording to the strict definition of the
word ‘previous year’ if it were to be
strictly restricted to a period of 12
months, in that case, the assessee may
be deprived of the right to maintain
his accounts on the basis of the
account books maintained by him.
The law says that if an assessee has
an accounting period of 12 months and
maintains his account books, there is
the option. The accounting period
adopted by him can be accepted by
the department. If it exceeds a period
of 12 months, in that case, the Income-
tax officer must necessarily assess him
on the basis of the financial year.

Shri Morarji Desal: Why should
everybody not conform to one year?

Shri R. K. Gauba: I would be very
glad if that were to be made by sta-
tute.

Shri Morarji Desai: If you agree, we
will do it.

Shri R. K. Gauba: I will not have
the least objection.

Any questions on this



Shri Narendrabhai Nathwani: There
will be difficulty.

Shri Morarji Desai: They are agree-
able.

Shri Narendrabhai Nathwani: Some
industries, like the sugar industry,
would like to have a year ending with
a certain period.

Shri Morarji Desal: Advantage in
having a uniform year would be very
large, whatever year they choose.

Shri Narendrabhai Nathwani: Take,
for instance, the sugar industry. We
were told that there are difficulties
and you cannot split a running season.
A particular period may be taken, and
exceptions may be made.

Shri Morarji Desai: What is the year
in the maximum number of cases?

Shri V. V. Chari: The present Act
provides for such situations: Deepa-
vali year, Samvat etc,

Shri Morarji Desai: I was only
thinking of making a change and
making it uniform.

Shri Narendrabhai Nathwani: They
might feel inconvenient.

Shri Morarji Desal: They are wil-
ling. Suppose you keep the year from
June to May or from 1st July?

Shri V. V. Chari: For Budget pur-
poses, April to March would be con-
venient.

Shri Morarji Desai: That would dis-
turb the sugar factories.

Shri R. K. Gauba: My submission
was only this.

Shri Radheshyam Ramkumar Mor-
arka: This would take away the right
of companies to have the year of ac-
counting of their own choice. Do you
propase to have two years, one for
Income-tax purpose and one for finan-
cial accounting?

Shri Morarji Desai: No. It would be
the same thing. Whether we have the
right to take away is one question.
Whether it is proper to take it away is

another question. Whether it would
be advantageous to take it away is an-
other question.

Shri Radheshyam Ramkumar Mor-
arka: Advantageous to whom?

Shri Morarji Desai: For all. I am
not saying it only from the point of
view of Government.

Shri Ram Shankar Lai: For the
general public, if there is a uniform
year, it will be better.

Shri Morarji Desai: For the inter-
pretation of sections and rules, it be-
comes: easier. If this had been so,
what he said about the question of
‘previous year’ would not arise. This
arises because there are 13 months
sometimes and then they say that that
ought to be taken as a year of 12
months. How can that be done?

Shri R. K. Gauba: Generally the
accounting peried which is adopted by
people in the various trades is that
which is convenient for the particular
trades.

Shri Morarji Desai: That is tra-
ditional.

Shri R. K, Gauba: For instance, in
the cloth trade, it starts from a parti-
cular season; from Diwali afterwards,
people start buying cloth. Then as
regards having the year start f.rpm
Baisakhi, it has something to do with
the harvesting of crops.

Shri Morarji Desai: Every change
means some difficulty. The trade is
done throughout the year. Take the
sugar factories and the mills. They do-
their business. If in the case of a
sugar factory it is split up somewhere-
where it is in the midst of its business,
it is the same thing as the mill.

It is a question of whether we:
should do it or not. Take the metric-
system which we have introduce.
Even though now there is some diffi-
culty, after ten years, it will be the:
easiest.

When one has learnt only one
system, it becomes difficult. But one-



has to introduce it sometime in order
to make a change. We should consi-
ler whether we should make a change
or not. I do not want it just because
it should be done.

Shri K. R. Achar: What should be
*he year?

Shri Morarji Desai: First of all, the
question is whether we should have
one year for all. Then we can con-
sider what it should be. It is better
to have a uniform year. The view
irged by the witnesses is that it may
‘not be convenient.

Shri R. K. Gauba: My submission is
that in order to obviate the present
dificulty, the only thing that we re-
quire is to put in a certain clause
-saying that if on the basis of the ac-
counting period adopted by the
assessee, a certain year exceeds 12
months, then it should be considered
1s a period of 12 months.

Shri V. V. Chari: That is already
there in clause 3(c).

Shri R. K. Gauba: That is a different
thing—it relates to new business.

Shri V. V. Chari: I can convince you
-after the meeting. It is already there.

Shri R. K. Gauba: As regards ‘en-
tertainment allowance’, it only re-
quires a change in the wording. 1
leave that for the consideration of the
Select Committee. It does not need
any elaboration. When the word
‘exclusively’ is used, the question of
‘actually’ does not arise. When it is
meant exclusively for entertainment,
the question of allowing it to the
-extent it is actually incurred does not
arise.

Shri V. T. Dehejia: It is given ex-
-clusively for that not for anything
else.

Shri R. K, Gauba: When it is being
.expended exclusively for entertain-
ment, the question of its being allow-
ed to the extent actually incurred
.does not arise.

Shri Morarjj Desai: That is the pur-
pose of it. Otherwise, there is no pur-
pose in making it. We should not
have devices whereby we can add to
the income-tax free income.

Shri R. K. Gauba: Then the word
‘exclusively’ becomes redundant.

Shri Morarji Desai: Then the Select
Committee will have to consider re-
moving that.

Shri V. T. Dehejia: Does the word
do any harm?

Shri R. K. Gauba: It is self-contra-
dictory.

Shri Morarji Desai: Then it will be
a section of which advantage can be
taken by you. Why are you bother-
ed?

Shri R. K. Gauba: We will wait for
that.

Shri R. K. Gauba: The new addition
to this clause (clause 11(1)(i)(a)) is
that so far as accumulations are con-
cerned, the income so accumulated is
not to be in excess of 25 per cent of the
income from the property.

Shri Morarji Desai: That is, 75 per
cent of the income must be spent in
the same year for those charitable pur-
poses. If 25 per cent or less ecannot
be spent, it can be accumulated. That
is all that it means.

Shri R. K. Gauba: There are small
trusts which I know have been estab-
lisheq for religious or charitable pur-
poses. If their small income is frit-
tered away in small charities, that
will not help.

Shri Morarji Desai: In that case, let
us not perpetuate such trusts. That
will allow them to utilise the money
as they like.

Shri R. K. Gauba: Small trusts have
become big trusts by accumulation.

Shri Morarji Desai: They may have
become big. But they have not been
‘charitable’ in that case. How are
they charitable if they are not using
their income but are accumulating it?



In other countries, this figure is only
5 per cent—in one or two countries,
that is the figure.

Shri R. K. Gauba: That is true.

Shri Morarji Desai: Therefore, it is
more liberal here. The question is:
are we interested in seeing that a
charity is proper charity and it is
utilised properly as it is intended to
be utilised? That is the intention with
which this is done.

Shri R. K. Gauba: This only visu-
alises disbursements of the charity in
the very same year. It does not take
into account accumulation of charities.
Charities might be used later on for a
better purpose. ’

Shri Morarji Desai: I am against all
accumulation of wealth wherever it is.
I am against accumulation of wealth
cven in Government,

Shri R, K. Gauha: Clause 17(1)(v).
With regard to this, we have actually
felt some difficulty. According to the
definition in the present Act and also
as proposed in the Bill, loans taken
by salaried persons from the employer
are treated as income.

Shri V. V. Chari: Advance of pay is
treated as salary.

Shri R. K. Gauba: It is not advance
of pay; it is a loan. The difficulty
arises this way. The cmployee has
taken a loan and that loan is adjusted
later on, not from the salaries that
become due this year but from the
salaries of the subsequent year. In
that case, that loan has been includ-
ed as the income of the employee.
That is the practical difficulty.

Shri V. V. Chari: If anything more
than 12 payments, either in the form
of loan or salaries, are received, they
are always adjusted under section 62.

Shri R. K. Gauba: That is true.

Shri Morarji Desai: Why should a
loan be included as an income?

Shri V. V. Charl: The relation bet-
ween the employer and employee is
such that payments given by the one

to the other are always treated as re-
muneration. That is the basis of all
taxation systems.

Shri Morarji Desai: Not all—only
those to which you have been ac-
customed. That does not ‘mean that
we should not make any change if it
is necessary.

Shri V. V. Chari: To the extent
there is a hardship, it is mitigated by
section 62.

Shri R. K, Gauba: Attention has
been drawn to section 62, under which
there is a certain power of the Cen-
tral Board of Revenue to intervene
and mitigate certain hardships that
might arise out of receiving accumu-
lated salaries or advance by way of
loans, but the applications made under
this section are not decided before a
year or so,

Shri Morarji Desai: Why should
there be such loans from salaries?

Shri R, K. Gauba: An employee is
in urgent need of money. He wants
to marry off his daughter, or undergo
treatment. The employer is munifi-
cent enough to advance him some
loan. It does not mean that he should
be penalised.

Shri Morarji Desai: But he does not
pay income-tax from the next salary
from which it is deducted.

Shri R, K. Gauba: That is not so.
This will be considered to be his in-
come in the year in which he receives
it.

Shri Morarji Desai: Supposing a
man is receiving Rs. 1,000 as salary
per month, He is advanced Rs. 12,000
a year, to be paid back in twelve
years. In that case, there will be a
deduction every month from his
salary from the next year, and no
income-tax will be paid on the salary
deducted.

Shri V, V. Chari: When there is a
refund of loan, the deducted portion
is not taxed,

Shri R. K. Gauha: For that I do not
find anything here.



Shri C. D, Pande: We cannot under-
stand the logic of adding loans as
part of salary. If a man takes a loan
of Rs. 15,000 for purchasing a car....

Shri V. V, Chari: That is not an
advance of salary at all.

Shri C. D. Pande: If he takes a loan
for his daughter’s marriage, or pur-
chase of a car, is that to be taxed in
that year?

Shri V., V. Chari: No.

Shri C. D, Pande: Then, what is the
purpose of including the loan? A
loan is a loan.

Shri V. V. Chari: I will give you an
instance. When a Government ser-
vant is transferred from one place to
another, he is given an adavnce of
pay, and also an advance of travell-
ing allowance. With regard to the
advance of pay at that point of time,
it is taken as pay for that year.
Next year, when he refunds it, or
even in the same year if it is re-
funded, it is deducted from the total
income. With regard to the loans for
purchase of car, house etc., it is not
deducted.

Shri Morarji Desal: When a lump
sum is received, it increases the tax
rate, and then when it is deducted,
the tax rate is different, it i lesa.
The man pays more income-tax be-
cause he takes a loan. I think it is
inequitous.

Shri Narendrabhai Nathwani: Sup.-
pose an employee receives a loan, but
does not describe it as advance pay-
ment of salary; he takes a loan and
agrees it should be deducted from
salary.

Shri R. K, Gauba: The wording is
like this:

“For the purposes of
and 16,

sections 15
of this section,—

(1) ‘Salary’ includes—

(v) any adavnce by way of loan
or otherwise of salary;”
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Shri Morarji Desal: “Otherwise of
salary”, but not a loan advanced for a
house or a car. That is not advance
of salary. That can be clarified.

Shri R. K. Gauba: That needs clari-
fication.

Shri C. D. Pande: When a loan is
taken, it is likely to be treated as
income.

Shri R. R. Morarka: When there is
a loan given against salary, or advance
payment of salary, it becomes taxable
income,

Shri V. V. Chari: Unless it is salary
which is received in advance, it is
never taxed. A loan as a loan is
never taxed.

Shri Morarji Desai: This is only an
instrument in the hands of the in-
come-tax officer. I do not thing it
should be kept. We will consider it.

Shri R. K, Gauba: The next point
is about clause 23(2) in regard to the
payment of an allowance of Rs. 1,800
or one half of the assessment for the
residential portion of the property
occupied by the assessee. Suppose a
building is owned by two ° persons
and there are definite shares of that
building. What happens? The assess-
ment is made. One portion of that
building is occupied by one owner,
and the other portion by the other
owner, - When completing the assess-
ment in respect of the income from
that property, the computation is
made by making an allowance in the
case of one person only, that is one
of the portions occupied, not in res-
pect of both, even though the pro-
perty may be owned by two persons.
That has been the practical diffi-
culty. The object of the statute is of
course to allow in the case of each
owner a certain deduction for per-
sonal residence. That must_be clari-
fied in the statute, so that no ambi-
guity exists,

Shri Morarji Desai:
~onsidered.

Shri R. K. Gauba: Then I come
to litigation charges in regard to the

That can be



realisation of income from property.
At present litigation expenses are not
allowed in the matter of comput-
ing income’ from the property. There
is no statutory provision.

Shri Morarji Desai: Why
there be?

Shri R. K. Gauba:

should

The man has to

spend something to realise the in-
come, and his income is therefore
actually less,

Shri Morarji Desai: Then, by

collusion, he will show that he has
spent the whole of it.

Shri R. K. Gauba: It
proved.

Shri Morarji Desai: It
proved by collusion.

Shri R. K. Gauba: In income-tax
also, legal expenses are allowed, to
the extent they are proved to have
besn incurred.

has to be

can be

Shri Narendrabhai Nathwani: Whe-
ther there is any statutory provision
for allowing expenses incurred for
recovering rent or not, in practice is
any allowance made or not?

Shri R. K. Gauba: No. Litigation
expenses are not allowed, Legal ex+
penses for the recovery of the rents
are not allowed. There is no such
residuary clause providing for these
deductions where the income-tax
officer may be authorised to give such
other deductions which he thinks
reasonable. Certain things are speci-
fied and the income-tax officer has
to strictly abide by them.

Shri Narendrabhai Nathwani: Will

he kindly look at page 28?7 Why does
he gsay that nothing is allowed by
way of collection charges?

Shri R. K. Gauba: Collection
charges are treated as something
different from litigation charges.
Litigation charges do not have any
claim whatsoever on collection
charges.

Shri V. V. Chari: Legal charges,
if they are incurred in the course of
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recovery of rent, will be allowed as
collection charges subject to a maxi-
mum of 8 per cent provided in the
Act. In this connection this Bill does
not introduce anything new: it is
only a reproduction of the existing
Act.

Shri R. K. Gauba: I am not saying
whether it is new or old. These are
the practical difficulties and they
should be removed.

Shri Morarji Desai: I am afraid the
whole rent will be debited against
these charges in some cases.

Shri C. D. Pande: Is it absolutely
necessary that people should go in
for litigation for getting exemption
under the Act, even if they know
that the rent is not likely to be re-
covered? Is it that if you do not
realise the rent after going to the
litigation only then you are likely to
get exemption?

Shri R. K. Gauba: We start with
the presumption that anybody with
a brain in his head would not throw
away good money after bad, If a
person has no chance of recovery,
he will not file any suit just for the
matter of incurring certain litigation
expenditure.

Shri Morarji Desai: The defendant

will have to pay the cost. I do not
see how this arises,
Shri C. D. Pande: 1 am told by

certain assessees that the income-tax
officer does not admit that such and
such rent is not likely to be realised
unless they go to litigation and
it is settled there that it is not rea-
lised.

Shri R. K. Gauba: That is the
next clause and I am coming to it.

Shri Morarji Desai: Thét can be
safeguarded.

Shri C. D. Pande: The Income-tax
officer must have the authority and
will to help the assessee in cases it
was found that it was not possible to
realise some rent and he need not be
asked to.go to litigation,



Shri Morarji Desai: ne has to go
to the court to evict him.

The income-tax
the exémption
in a

Shri C. D. Pande:
officer does not allow
because it has not been proved
court of law.

Shri Morarji Desai: If he does not
go to the court of law for eviction,
it means there is collusion. If a man
does not pay rent, he has to be evict-
ed. Unless he is evicted, I will not
believe that rent is not realisable,

Shri C. D. Pande: There, you force
a man to go to the court of law.

Shri Morarji Desai: There also the
costs are awarded by the court to
them. If they cannot recover it from
the other side, why should I pay for
them. Courts always award costs if
the plaintiff wins. If the plaintiff
does not win, there is no case. There-
fore, should it be recovered from the
Government?

Shri R. K. Gauba:
the next clause,

Shri Morarji Desai: You can sug-
gest in what way it should be safe-
guarded. We can consider that.

Shri R. K. Gauba: There is this
question about unrealisable debts.
The income from the property is to
be assessed on a national basis, that
is on the basis of annual letting
value, whether the rent is realised by
him in that year or not. But in res-
pect of unrealisable rents, a certain
deduction is allowed under certain
rules, not under the statute. There
are certain conditions provided. One
must file a suit for eviction and so
on. But in the mezhtime, litigation
might prolong for over a year and
the rent might fall in garrears. In
that case, the statute restricts Ty
claim for allowance on unrealisgble
debts for one year alone.

Shri Morarji Desai: How can it go
on for a year? All exceptions can-
not be provided, just as all exceptio-
nal abuses cannot be guarded against.
How many cases are like this? I do
not think that it can be done.

Then, there is
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Shri R. X. \@mut. wv .ar 88 evic-
tion is concerned, every step must be
taken, In the matter of unrealisable
rents, it is restricted to one year
alone,

Shri Morarji Desai:
the other point.

Let us go to

Shri Narendrabhai Nathwani: May
1 submit this? If for no fault of the
landlord, the litigation drags on,
why should that not be allowed to
him?

Shri Morarji Desai: We can dis-
cuss it: it cannot be decided now.
We can hear the other side and then
we can see at that time.

Shri R. K. Gauba: I come to page 7.
There is no statutory provision in
regard to the allowance of develop-
ment rebate on hire purchase
machine.

Shri V. V. Chari: It is not neces-
sary. Instructions have to be given.

Shri Morarji Desai: Instructions
hava to be given as to how it is to
bz given. They cannot be provided
in the statute.

Shri R. K, Gauba: Until the last

instalment is paid . .

Shri Morarji Desai: The law does
not say that it is paid in a lump sum
and then and then only it should be
given,

Shri R. K. Gauba: The law says
that the person entitled to claim
development rebate shall be the
owner. In this case, he does not be-
come the owner till the last instal-
ment is paid.

Shri Morarji Desai: For
thing which is mortgaged?

every-

Shri R. K. Gauba: Well, tor that

matter, of course, I am given to
understand that instructiofis are
there.
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has been provided only in the
of .

Shri Morarji Desai: You told me
that you would just confine yourself to
the points which I had mentioned.

Now you are going through the
whole thing.
Shri R. K. Gauba: I shall confine

myself to the points you mentioned.
Now, I am referring to a point which
is very important for the purpose of
the business community. Nowadays,
so far as bad debt is concerned, it is
allowed only if it is a loss of money
in the case of a person who carries
on any banking or money-lending
business. It is common experience
that the assessee, in the course of
his business activities, has to borrow
money and advance loans, In the
usual course of business activities, if
such money is lost....

Shri Morarji Desai: I do not know
why it should be confined only to
banking and money-lending business.
If there is something to be done
about this, we can consider it.

Shri R. K. Gauba: Very well, Now,
at page 7, regarding clause 37(2), I
have simply referred to the learned
Finance Minister’'s own observations
in the Finance Act of 1961, where, of
course, they have provided that this
entertainment allowance in the case
of companies should be restricted,
and a measure has been provided to
determine what amount shall be
allowed in the hands of the com-
panies, to use the words of the Fin-
ance Minister, “to curb the tenden-
cies to ostentation and extravagance”
on the part of the companies. But in
this case, if you read the relevant
provision in the Bill, you will find
that the entertainment expenses have
to be considered only in the hands of
the companies and to any other pri-
vate individual or business, .

Shri Morarji Desal: This was pub-
lished before the amendment was
made. You can mention it the other
way round but not in this way! You
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will weaut me ..nd 1t beyund
what I have aunc .n the budget bui
vyou do not want me to go back on
what has been done already.

Shri R. K. Gauba: Yes; now, about
the remuneration of the members ol
the Hindu undivided family, we have
yet to know of cases where a member
of the Hindu undivided family has
been allowed remuneration for ser-
vices to the business. Even according
to the judicial pronouncements, it
is not the concern of every member,
and as regards the Hindu undivided
family, after all, the scope is not
limited. The family may c¢onsist of
several members, and....

Shri Morarji Desai: If it is a gen-
unie service performed, then jt
should be allowed. Supposing a pro-
perty is to be managed, when an
outsider is appointed, we may allow
a salary, but if 3 member of the
family is allowed to manage, then
we do not allow. In genuine cases,
we have got to do that. That will
be considered.

Shri K. R. Achar: What
the reasonable amount?

will be

Shri Morarji Desal:
to find out and see.

We shall have

Shri R. K. Gauba: Now, another
important matter where practical
difficulties have been experienced is
this. I am referring to page 8,
clause 54, about exemption. Suppos-
ing a person makes a capital gain by
selling a certain residential property,
and after selling it, if he purchases
another property for residence, then
that capital gain has not to be taken
into consideration. But the wordings
used are: ‘‘purchased a new pro-
perty.” Purchase does not mean con-
structing a new property or acquiring
a new property. You may purchase
a property and until and unless you
do it, you are not allowed that ex-
emption. This is a practical diffi-
culty. If he purchases a land, and
immediately, within the statutory
period, six months or a year, con-
structs a house with the money that



old
taken

he realiseq by the sale of the
property, he should also be
in that exemption clause.

Shri V. V. Chari: If you build a
house, it should be covered by the
-existing provision.

Shri Morarji Desai: It should be
:a reasonable period, and we can pro-
-vide a reasonable period.

Shri R, K. Gauba: Then, at page 10,
«clause 67, either it is printing or
-some other mistake. We are not much
«concerned with it. Then, I come to
page 11, clause 68.. It is about the
omission of the words “unexplained
‘investment”. That may be considered
by the Select Committee. Then,
-about clause 72, about the carry for-
ward of losses, it is being allowed
year after but the set-off is restrict-
ed to the profits or gains on business
-or profession. 1t has happened that
losses can arise also in the case of
‘property. I will not very much press
‘the point.

Shri Morarji Desai: I think we can
-change this. Otherwise, we will
have to g0 in for an amendment
afterwards. We must consider every

«clause anew, except where, when
‘the existing practice is all right, the
clause concerned need not be
‘changed.

Shri Amjad Ali: We can read

-every section of the Bill when we go
‘through the Bill. In some cases, we
‘might not come forward with amend-
‘ments.

Shri Morarji Desai: Yes; but there
are certain things which do not re-
‘quire any change., We need not
spend time on them. We go on clause
‘by clause. We do not take something
-from the middle, so to say; we take
:some important things first and decide
'on them. Then we can take up
every clause, It all depends on what
‘and how we do. It is all in the hands
of the Select Committee.

Shri R. K. Gauba: Another impor-
'tant matter is with regard to clause
113(3), at page 11 of the memoran-
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dum. Practical difficulties have
arisen in cases where a person is a
partner in a certain business, Either
for health reasons or for study rea-
sons, he has to go abroad and he
stays out for a period which takes

him out from the definition of the
word “resident”.

Shri Morarji Desai: What is the
period?

Shri R. K. Gauba: The essential
condition for being a resident s,

besides other things, that he must be

there in the year of assessment at
least for sometime before he can
claim the status of resident.

Shri Morarji Desai: What hap-

pens if they are abroad for three or
four years for study?

Shri V. V. Chari: We give them the
option, Sometimes, it may help
them not to exercise the option,
because the rate is lower.

Shri Morarji Desai: We need not
give them the option.

Shri V., V. Chari: Then it would be
too high in the other case.

Shri Morarji Desai: They are only
students. They must be treated as
residents. It is wrong to consider
them as non-residents. I do not think
we should allow them the option at
all, They are residents, We should
simplify these things. They are resi-
dents; they have gone out tempo-
rarily for a particular purpose.

Shri C, D, Pande: If a man goes
abroad for study and is treated as a
non-resident, what is the difference?
Will he pay more or less tax?

Shri V. V. Chari: He will not pay
more.

Shri R, K. Gauba: It
the income he has.

depends on

Shri Morarji Desai: Why should the
option be given to the assessee? Why
shouid not the Government have the
option? The Government, i.e. the
public should have the option,



Shri R. K. Guaba: I agree. Here the
option has to be exercised once in his
life-time, If he is an old assessee,
he may not exercise that option,
because the necessity to exercise that
option does not arise, But when that
‘necessity comes, if he is told, “You
are nol an assessee for the first time;
you cannot exercise that option”,
then the difficulty arises.

'‘SBhri V. V. Chari: There is some
misunderstanding, because till he
becomes a non-resident, the question
does not arise at all,

Chairman: He may go to his next
point.

Shri R. K. Gauba: I come to clause
114, Here a right which existed has
been taken away. Under the exist-
ing Act, if a person makes a capital
gain below Rs. 5,000, that is not liable
to tax. But under the new proposed
clause, this right has been taken
away, and any capital gain becomes
liable to tax,

Shri Morarji Desai: Why should it
not be?

Shri R, K. Gauba: When the limit
of Rs. 5000 was fixed in the present
Act, it was made with a view to
avoid all types of unnecessary forma-
lities and complications that are
likely to arise.

Shri V. V, Chari: His apprehension
is unfounded, because there is pro-
viso (ii) in clause 114 (b).

8hri R. K, Gauba: That is in regard
to computation.

Shri V., V. Chari: Its net result will
be that capital gains below Rs. 5000
will not be taxed,

Shri R, K. Gauba: It is a question
of drafting,

Shri Morarji Desai: What is the
intention? Is it the intention to keep
the Rs. 5000 limit?

Shri V. V. Chari: Yes,

Shri Morarji Desai: Then we should
make it clear. They are also lawyers
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and we must take that into consi-
deration, This is only a question of
drafting.

Shri R, K. Gauba: Clause 139 deals
with interest payable on accounts of
delayed filing of returns. The clause
provides that 6 per cent per annum
interest shall be charged in case the
assessee files returns beyond the
specified date, But in the case of
advance tax and refunds, the interest
payable by Government is only 4
per cent.

Shri Morarji Desai: Here the inten-
tion is that the return must be filed
by a prescribed date. I would like
to make it even 12 per cent. Why
should people not file returns quickly?
Why should it be delayed?

Shri R, K. Gauba: There should be
reciprocity.

Shri Morarji Desai: There
reciprocity in everything,

is no

Shri R. K. Gauba: I come to clause
146.

Shri Morarji Desai: It is a matter
for the administration, which cannot
be in the Act, that a specific period
may be provided.

Shri R. K. Gauba: It is a matter
for Members of Parliament to go into
the question as to what should be the
time-limit so far as escaped incomes
or under-assessed incomes are con-
cerned, My submission is, if there is
an escaped income of Rs. 50,000, say.
in any year, then there is no
time-limit absolutely. If you expect
the assessee to produce evidence in
his support, that evidence may not be
available after a lapse of a certain
time.

Shri Morarji Desai: It will be a
matter of judgment, If you leave it
to Parliament, it will be made

stronger and not lighter. That is the
opinion in the Parliament.

Shri R, K. Gauba: Regarding clause
149, my only objection is that .the
word “issued” has been used instead
of the word ‘“served”. That means



extending the limitation to a period
already specified in the Act., The
Income-tax Officer may issue a notice
or show it as having been issued on,
say, 31st March, and it may not be
served even for a period of six
months after that.

Shri V. V. Chari: This only codifies
a High Court decision.

Shri Morarji Desai: I think “serve”
is the proper word.

Shri V, V. Chari: But there is a
practical difficulty.
Shri Morarji Desai: To remove

yowr practical difficulty, please do not
increase the practical difficulty of the
assessees. It is a wrong thing to do
that. This sort of attitude has got
to be changed. The liberty of the
individual is far more important than
anything else, than your convenience
at any time.

Shri R. K. Gauba: Then we come
to page 16 of the Memorandum-——clause
150,

" Shri Morarji Desai: This is
about escaped income.

Shri R, K. Gauba: But in a case
where even the limitation is expir-
ing, if the Commissioner of Income-
tax or the Appellate Assistant Com-
missioner takes it into his head, when
a case goes to him, and says that the
income was to be assessed not in
that year, it becomes difficult.

Shri Morarji Desal: He is
irresponsible person. He
take it into his head like that. The
case goes to the Tribunal, to the
court and all that. And I have now
decided that if the courts pass stric-
tures against the officers concerned
I will take action against them.

also

not an
does not

Shri R, K. Gauba: They are very
responsible persons, My submission
was only that if the Commis#toner of
Income-tax or the Appellate Assistant
Commissioner gives a finding that it
does not fall within a particular
limitation period for which the pro-
ceedings have been started and that
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it falls beyond that period, then that
further period is also brought in.

Then we come to 153(3). As  we
‘find from the Bill, the legislature
intends putting limitation for all’

things, for granting of refunds, for
assessment, for re-assessment and all
those things. But where—it is our
common experience—an appeal goes
to an Appellate Assistant Commis-
sioner, he sends the case back to the
Income-tax Officer for re-assessment
and there is no time limit for such
re-assessment. The re-assessment in
such cases may hang on for a year.

Shri Morarji Desai: Why not pro-
vide a limitation?

Shii V. V. Chari: The.c is a limi-
tation now,

Shri Morarji Desai: He says there
is nonc. Better consider that. It is
better to provide a limitation.

Shri R. K. Gauba: Then we come
to clause 221 on page 17—penalty for
non-payment of tax. There seems to
be some mistake in the drafting of
it; probably it is not the intention.
In cases where the assessee is found
to be in default for payment of a
certain amount of tax then, as the
law exisls now, the Income-tax offi-
cer has a discretion to keep him not
as an assessee in default and not to
impose any pecnalty., According to
the provision here, if once an asses-
see is in default, the Income-tax offi-
cer is not left with that discretion
and he must of necessity impose a

penalty. I think that is not the
intention and that is a mistake in
drafting.

Shri Morarji Desai: Where an

assessee is deemed to be in default
in making payment of tax, he is
given a chance to explain. Then the
Income-tax Officer can hold that he
is not in default, The discretion has
not been taken away. Merely say-
ing “in his discretion” does not give
him more discretion,

Shri R. K, Gauba: Where an asses-
see is in default in payment of



income-tax, the Income-tax Officer
may in his discretion direct that in
addition to the amount of arrears a
sum not exceeding the amount shall
be recovered from the assessee by
way of penalty. That first stage is
gone, where the Income-tax Officer

may say, in his discretion, that no
penalty need be imposed. Accord-
ing to the provision here once an

assessee is in default the Income-tax
Officer is not left with any optien
but to impose the penalty.

Shr: Morarji Desai: He need impose
the penalty only if he holds that the
assessee is in default, not otherwise.
There is also an appeal provided. I
do not think this suggestion should
be accepted. That also is an instru-
ment of corruption,

Shrimati Tarkeshwari Sinha: We
will certainly first issue a notice and
ask him to show cause why a penalty
should not be imposed.

Shri R. K. Gauba: That is what I
submit. If that is so, I have no
grievance, But the wording is likely
to be mis-interpreted.

Shri C, D, Pande: Before imposing

a penalty, there should be a show-
cause notice served on the assessee
concerned.

Shri Morarji Desai: It is there.

Without that we cannot do anything.
It is provided for.

Shri R, K. Gauba: Then we go on
to page 18 of the Memorandum—
243—granting of refund, This sug-
gestion also arises out of the practical
difficulties that we experience in the
day-to-day working of the depart-
ment, Orders are issued that refund
may be issued to a person but the
actual issue of the refund voucher
takes place long after that. There
should be a limitation placed for that
also.

Shri V. V. Chari: The date of issue
of the refund voucher is there.

Shri Amjad AM: Substitute service
is done only when the direct service
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fails, That is a little hard. That will
be the last resort.

Shri Morarji Desai: That should
not be the first thing. Only if the
man refuses to take the service you
have got to do it. If it is proved that
the man concerned does not take the
service, only then the other method
must be resorted to,

Shri R. K. Gauba: The next point
is very important from our point of
view—clause 275, First is about
penalty. The ITO himself can consi-
der . . .

Shri Morarji Desai: There is no
encroachment on fundamental rights.
I refuse to believe that there is any
fundamental right for any legal
practitioner or chartered accountant
to abet in cases of default of pay-
ment.

Shri R. K. Gauba: There is the
question of the fundamental right.
If there is an allegation against me,
I should be proceeded against in a
judicial manner.

Shri Morarji Desai: Why? Why
should another person not be pro-
ceeded against in a court of law and
you alone should be proceeded
against only in a court of law? On
the contrary, you are to be more
strictly dealt with because you are
instruments of the public, not merely
of your clients, But, generally, you
are only instruments of the client.
That is a fact,

Shri R, K. Gauba: If any action is
{o be taken against a lawyer, after
all, he must be proceeded against in
a judicial manner.

Shri Morarji Desai: This is judicial.
If your point is accepted, then every
assessce should be dealt with only
by the judiciary and the penalty
should also be left to the judiciary.
How can that be done?

Shri R, K. Gauba: It is not for the
income-tax officer to decide,

Shri Morarji Desai: It should be
for him to decide.



Shri Amjad Ali: Then
be witch-hunting,

there will

Shri Morarji Desai: There will
no witch-hunting.

be

Shri Amjad Ali: Under other laws,
legal practitioners are never dealt
with like that,

Shri Morarji Desai:
laws?

Which other

Shri Amjad Ali: I do not mean the
income-tax law; I mean other laws.

Shri R. K. Gauba: My objection is
strengthened by the Report of the
Direct Taxes Administration Enquiry
Committee, on the recommendations
of which this new provision is pro-
posed to be enacted. They have
stated that in the matter of abetment
or such other activities it should be
left to the judgment of the High
Court and they should be proceeded
against through proper disciplinary
committees which are appointed
either under the Indian Bar Councils
Act or under the Indian Chartered
Accountants Act,

Shri Morarji Desai: The Select Com-
mittee will consider your point.

Shri R. K. Gauba: This is very im-
portant.

Shri Morarji Desai: This is not a
matter for discussion. This is a matter
for decision.

Shri Amjad Ali: He is arguing whe-
ther a reference could be made to
the High Court,

Shri Morarji Desal: It is a question
for the Select Committee to decide
whether you want to leave it to a
court of law or the taxation depart-
ment. It is more a matter of decision
than discussion. Therefore, more time
taken on this is not going to be use-
ful.

Shri R. K. Gauba: I am not arguing
it. 1 am inviting your attention to
page 249.

18

i
Shri Morarji Desai: We have not

taken everything they have said as
gospel truth.

Shri R. K, Gauba: They have' laid
great emphasis on this.

Shri Morarji Desal: But we may not
agree. Now it is for the Select Com-
mittee and, finally, for the House to
decide. Your point will duly be taken
into consideration.

Shri R. K Gauba: I only want to
point out that the recommendations of
the Direct Taxes Administration En-
quiry Committee support my point.

Shri V. V. Charl: Will you please
refer to pages 173-174, paras 772 and
773 of the same report?

Shri R, K. Gauba: I feel that pages
238-239 are very important.

Shri Morarji Desai: In UK also the
position is the same.

Shri Amjad AY: In UK only certaln
experts are practising income-tax
cases.

Shri Morarji Desai: Here also some
lawyers practise only income-tax
cases,

Shri Amjag Ali: In England some
are experts in income-tax cases and
some in accident cases.

Shri V. T. Dehejia: Would that make
any difference to the responsibility?

Shri Amjad All: In India the legal
system is not developed to such an
extent that lawyers can specialise in
certain lines,

Shri V., T. Dehejia: The first ques-
tion is whether abetment should be
made an office or not. Secondly, if a
barrister commits an offence, we have
to consider whether he can be tried
only by a court,

Sh-i Morarji Desai: Here is a recom-
mendation on page 174 where they
have stated:

“We are of the considereq opinion
that evasion of tax has to be effec-
tively checked.”



f

Shri R, K. Gauba: Basically, we
agree with that view.

Shri Morarji Desai: If ‘“abetment”

should be made punishable under the
taxation laws, why should it be taken
to a court? You want it to be an
offence and you want it to be part of
the law. Now what you say is that it
should be made punishable by a court
of law and not by an income-tax offi-
cer.

Shri R, K. Gauba: My submission is
different. If a lawyer or a chartered
accountant, in the course of his pro-
fessional engagement . . .

Shri Morarji Desai: I am not going
to leave it to your association.

Shri R. K, Gauba: My suggestion has
nothing to do with my association.

Shri Morarji Desai: That is what you
are pleading for—it should be dealt
with by a court of law and not by the
income-tax officer.

Shri R. K, Gauba: If I had com-
mitted some offence, it should be in-
vestigated and the income-tax officer
should give his finding and pass it on
to the inspecting assistant commis-
sioner. He should pass his wverdict
and pass it on to the Bar Council.

Shri Morarji Desai: I am not going
to leave it to the Bar Council. There
is no oontrol over the Bar Council.
Whatever they may do will be final.
1 have instances where both the char-
tered accountants and barristers have
acted wrongly. Otherwise, how can
wrong practices go on and how is jus-
tice denied? It is more through these
people than through anybody else.
Let us be very clear about it. The
fraternity works even there because it
means a blot on the whole profes-
sion. Therefore, they do not want to
do anything. Therefore, what I say is
that this will be a matter for the Select
Committee to decide. This is not a
matter for discussion here now. We
will consider this point, It comes in
only when wrong statements are made
deliberately. It is not for pleading
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that anybody is going to be punished.
Punishment for abetment applies
where a wrong account is drafted by
the person concerned and where he
knows it. When it cannot be proved
that it is deliberate, where he does not
know that they are wrong and he has
done so on instructions and had no
reason to believe them to be false, I
do not think a man can be punished
or will be punished. It is for the
Select Committee to consider. But this
much is certain that we do not want
inquisitions to take place in this coun-
try. About that I am very clear. That
I do not want.

Shri Amjaq Ali: It requires a little
bit of rethinking,

Shri Morarji Desai: We shall con-
sider it. We cannot decide it today .
In the meanwhile let all of us apply
our minds to it.

Shri Amjad Ali: But let us hear him.
Let him say the way he feels about it
and let him give the details if he has
got to give any.

Shri Morarji Desai: They are given
in the memorandum and there are no
other details to be given.

Shri R, K. Gauba: The recommen-
dations of the Direct Taxes Inquiry
Committee are not at page 174 as has
been referred to just now but they are
at pages 238 and 239.

Shri V. V. Chari: That is on a differ-
ent matter altogether.

Shri R. K. Gauba: They say that
punishment should be provided for
and we agree that it must be provid-
ed for, but how the matter should be
dealt with, that is, the methoq and
manner in which they should be dealt
with is the point we are making. The
first paragraph on page 239 says .

Shri Morarji Desai: This is only for
him.

Shri R. K. Gauba: Then kindly read
paragraph 238 also. The second part
of the paragraph on page 238, that is,
paragraph 8.135, gays:

“The report of the enquiry in
either of these cases should be sub-



mitteq to the President of the
Income-tax Appellate Tribunal,
who will pass orders after hear-
ing the complainant the respond-
ent and the Council of the Insti-
tutc of Chartered Accountants or
the Bar Council as the case may
be. This procedure is suggested
subject to our recommendation
about the appointment of a High
Court judge as the President of
the Income-tax Appellate Tribunal
being accepted. Any appeal from
the decision of the President of
the Income-tax Appellate Tri-
bunal will go to the respective
High Courts.”

Shri Y. T. Dehejia: Will you kindly
read the paragraph as a whole?

Shri R. K. Gauba: Ii reads:

“If any question of professional
misconduct necessitating the re-
moval from the register of a law-
yer or chartered accountant arises,
the Central Board of Revenue
should first consider whether the
complaint is such as requires dis-
ciplinary enquiry.”

Shri Morarji Desai: This is about
taking disciplinary action against the
person concerned. That certainly will
go to their respective bodies. This is
not the question under issue. The
question is about levying of penalties
which is quite g different thing. They
have no relation to each other. I am
afraid, you are misquoting,

Shri Amjad Alli: He is only point-
ing out.

Shri Morarji Desai: It is not that.
This is where we have to guard
against. The Committee may be mis-
led by quoting in a clever manner.
This does not apply.

Shri R. K, Gauba: But look at the
effect of it under clause 288(4).

Shri Morarj)i Desai: This is not the
Bible nor a statute which we are bound
to follow, This is a matter which will
be decided by the Select Committee.

N

Shri Narendrabhai Nathwani:
May I ask the witness as to what the
report of the Income-tax Investigation
Commission which was presided over
by Shri Varadachari, an ex-Judge of
the Supreme Court, has said on this
point?

Shri Morarji Desai: They have said
very strongly about it.

Shri Narendrabhai Nathwani: But
may I know whether the witness is
aware of the recommendation made by
the Income-tax Investigation Commis-
sion on this part of their representa-
tion?

Shri Morarji Desal: That is not very
convenient to quote,

Shri R. K. Gauba: That is a matter
requiring a long discussion which, I
am afraid, cannot be done here,

Shri Morarji Desai: Because that dis-
cussion does mot help. But all that is
before the Select Committee.

Shri R. K. Gauba: That is a matter
which I would not touch. I am just
referring to the salient issues that are
before the Select Committee. I was
referring to the effect of clause 275
which is provideq in clause 288(4).
Clause 288(4) debars the lawyer or
the chartereq accountant on whom in
respect of him or in respect of another
person a penalty is imposed from
carrying on in the profession, Penal-
ties may arise from various circums-
tances. Those circumstances are dealt
with in clause 271. Penalties can arise,
for instance, for failure to furnish re-
turns under section 139 by the 30th
June, or for failure to furnish a return
or for late flling of the return, or for
failure to pay the tax in time. All
these circumstances give rise to a
penalty. Suppose, there was a de-
linquency on my part in filing the
return for one reason or the other and
I am penalised .

Shri Morarji Desali: That is what the
Direct Taxes Inquiry Committee has
said on page 174. It has said that
these people ought to be punished far
more severely than anybody else



bhecause these people ar tax experts.
They ought not to default.

Shri R. K. Gauba: That is about con-
cealment.

Shri Morarji Desai: That is what
that page says. Why do you neot see
that? Why quote one and not the
other? They show no sympathy there.

Shri R, K. Gauba: This thing can
happen in the case of any individual.

Shri Morarji Desai: ‘Any individual’
is different from an expert. If sup-
pose, I commit a defalcation, I think
I am far more liable than anybody
else, being the Finance Minister.

Shri R, K. Gauba: For
issue?

Shri Morarji Desai: Maybe the most
minor issue. I must be sacked. That
is what I feel. Otherwise, I have no
business to occupy a high position.
You cannot claim the privileges of an
expert as also the frailty of the com-
mon man. Both the things cannot be
clnimed,

Shri R. K. Gauba: These delays
the filing of a return can occur.

a minor

in

Shri Morarji Desai: Are you going
to excuse Shri Chari if he defaults?

Shri 1, P. Gupta: That depends on
the nature of the offence.
Shri R. K Gauba: That is my

grouse. If Shri Chari delays the filing
of the return, he will still be kept in
his present post.

Shri Morarji Desai: He
sacked immediately.

would be

Shri R, K. Gauba: There is no pro-
vision for that.

Shri .Morarji Desai:
is required,

Shri 1. P, Gupta: The fact that a
penalty has been imposed on some one
either in his own case or in respect of
other person is a very serious thing.
That delinquency can arise. The
Income tax Officer imposes a very
heavy penalty on him.

No provision
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Shri V. V. Chari: It is not a per-
manent disability, It is only for a
temporary period, only for two months
or for two weeks.

Shri R. K. Gauba: That is a slur,

Shri V., V. Chari: Now penalties are
going to be published in the Gazette.
That will be a much greater slur.

Shri R. K, Gauba: That punishment
may be there, but he should not be
disqualified. So far as publication in
the Gazette is concerned, it is in re-
garg to concealment and mot in regard
to delayed filing of returns.

Shri Morarji Desal: Please read
paragraph 8.137 of the Tyagi Commit-
tee's Report. It says:

‘“We regard it of considerable
importance that tax experts should
themselves have a clean record in
regard to the discharge of their
own tax liabilities. Failure in this
respect should be construed as
gross professional misconduct. If a
tax expert is finally convicted for
evasion of tax...”

Of course, that is a different thing
altogether.

Shri R K. Gauba: For minor offen-
ces, such as, delayed flling of returns
or delayed payment of income-tax, he
may not be penalised.

Shri Morarji Desai: It is also stated:

“,...we also feel that any tax
expert who is penalised under the
direct taxeg Acts for concealment
of income, wealth, estate, gift or
expenditure should be disqualified
from representation after the
penal.y procecdings have become
final.”

Shri R. K. Gauba: We entirely agree
with that. But for these minor
offences he should not be penalised.

Shri Morarji Desai: That will be
considered by the Select Committee.

Shri R. K. Gauba: So far as the
major offences are concerned, that is,
concealment of income or abetment
and all that, he must be hauled up.



SHhri Morarjl Desal: That will be
considered by the Select Committce.

Then, you say something about
Clause 288(3).

Shri R. K. Gauba: Yes. We propose
that the words ‘“not below the rank
of Assistant Commissioner” be deleted
as such, as otherwise the very object
for bringing about this new provision
in the proposed Act would stand de-
feated.

Shri Morarji Desai: This is a thing
where there is no question of agree-
ment. Income Tax Officers should
also be debarred. Why should In-
come Tax Officers be excluded? All
of them ishould be there.

Shri R. K. Gauba: Then there is
clause 288 (4) (b). I was submitting
that the lawyer or the chartered ac-
countant can be debarred from apear-
ing before the Income-tax authorities
if any penalty is imposed on him for
any cause.

Shri Morarji Desai: You only want
that the cases of delayed filing of re-
turns should be exempted.

Shri R. K. Gauba: Minor offences.

Shri Morarji Desai: I do not know
why the cases of delayed payment of
taxes should be exempted.

Shri R. K. Gauba: There are practi-
cal difficulties. Suppose I am assessed
with a heavy figure. I have got the
right to appeal, to go to the Appellate
Tribunai.

Shri Morarji Desai: There is the
order of stay.

Shri R. K. Gauba: The Tribunal
does not have the order of stay. 1
have got the right of appeal to the
Tribunal and then to the High Court.

Shri Morarji Desai: It is after that
you will be disqualified, not before
that. It is only the final decision
which will be effective and not the
middle decision. On that score I have
not doubt in my mind.

Shri R. K. Gauba: Here the things
are not clear.

\

Shri Morarji Desal: There is no
question of that. It is ordinary com-
mon sense. When there is the right
of appeal, it is only the final decision
which will be effective. If there is
no right of appeal, then it is a diffe-
rent thing. If there is the right of
appeal, it is after the right of appeal
is exercised that you will be disquali-
fied; not before that. If you do not
go in for appeal, that is a different
matter.

Shri R. K. Gauba: Delayed payment
is a minor offence.

Shri Morarji Desai: Delayed pay-
ment is not at all a minor offence.

Shri R. K. Gauba: There may be a
delay for a week or so. There may
be various circumstances under which
delay may occur,

Shri Morarji Desal: Delayed pay-
ment is not a minor offence.

Shri R. K. Gauba: He may be rather
keen to collect more taxes for the
Government from other assessees.

Shri Morarji Desai: He may be
rather keen to collect less taxes from
the assessees. Otherwise, how will he
be able to get fat fees?

Shrimati Tarkeshwari Sinha: Clause
288(6) reads:

“(a) no such order or direction
shall be made in respect of any
person unless he has been given
a reasonable opportunity of being
heard;

(b) any penson against whom any
such order or direction is made
may, within one month of the
making of the order or direction,
appeal to the Board to have the
order or direction cancelled; and

(c) no such order or direction
shall take effect until the expira-
tion of one month from the mak-
ing thereof, or, where an appeat
has been preferred, until, the dis-
posal of the appeal.”

Al] that is provided here.



Shri R. K. Gauba: That is a refe-
rence to the order disqualifying the
person.

Shrimati Tarkeshwari Sinha: This
is the safeguard which is being pro-
vided.

Shri Morarji Desai: Let us go to
another point.

Shri R. K. Gauba: Clause 296—
Therc should be some rules made
by the Central Board of Revenue in
the matter of inspecting files and
furnishing of copies or orders and
other documents to the assessee.

Shri I. P. Gupta: The power is not
given to the Central Board of
Revenue to frame such rules.

Shri Morarji Desai: This could be
done.

Shri V. V. Chari: We shall do that.

Shri Morar}i Desai: So, we have
finisher now.

Shri K. R. Achar: I want to put one
general question re: Chapter XX. The
Law Cammissioxk has pointed out that
the Appellate Tribunals are not giving
findingg properly and that there are
delays. The High Court Judges also
said so. Now, you must have observ-
ed the working of the Tribunals. May
I know what is the opinion of the
Bar Association on this?

Shri Morarji Desal: What is your
question?

Shri Amjagq Ali: We have not fol-
lowed his question.

Shri Morarji Desai: That is why I
have asked him to repeat.

Shri K. R. Achar: The Law Com-
mission has suggested......

Shri Morarji Desai: Are you think-
ing of the abolition of the Appellate
Tribunal? Why ask that question to
them?

Shri Jaganatha Rao: You ask the
Government. .

Shri Morarji Desai: This is a matter
on which I am not going to compro-

mise. Please understand that and
save your energy.

Shri K. R. Achar: I wanted to know
the reaction of the Bar Association. If
you think so. then I do not want to
put that question.

(The witnesses then withdrew)

II. THE INDIAN MERCHANTS’ CHAMBER,
BomBay

Spokesmen.

1. Shri Vallabhdas V. Mariwalla
Shri Pravinchandra V. Gandhi
. Shri M. A. Master

. Shri G. P. Kapadia

. Shri C. L. Gheevala

6. Shri S. K. Aiyar

Witnesses were called in and they
took their seats
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Shri V. V. Mariwalla: On behalf of
the Chamber, myself and my collea-
gues, I thank you to have given us an
apportunity of mecting you today.
The memorandum of the Chamber has
been already sent for the due consi-
deration of the Select Committee.

I will just make a few preliminary
observations on the memorandum in
general and particularly on important

points contained in the memorandum.
At the outset......

Shri Morarji Desai: If I may inter-
rupt you, may I ask one question?
How much time do you propose to
take?

Shri V. V. Mariwalla: I will not
take more than 10 minutes.

Shri Morarji Desai: I am speaking
of the whole examination. How much
time will satisfy you?

Shri V. V. Mariwalla: In view of
the very_ short time given to us for
preparing out memorandum I would

request you to give us at least three
hours.

Shri Moxarji Desai: Because we are
closing at one.



Shri V. V. Mariwalla: I have cover-
ed this point in our memorandum.
The time available to the Chamber
for preparing the memorandum was
very short because the copies of the
Bill were not available till the third
week of May. Therefore, we were
under ; zat strass to study all the
clauses of this important Bill with 288
clauses and make our observations
within the time prescribed. In view
of that, three hours may be given to

aus.

The existing Income-tax Act of 1822
has been on the statute Book since
the last forty years and during these
last forty years series of amendments
and changes have been introduced
from time to time with the result it
has now become a complex Act. It
is good that thig opportunity is being
taken to introduce a new Bili with a
view to simplify it. But as you might

be aware simplification cannot be
attained without disturbing the tax
structure of the Act. That is the

observation made by the Law Com-
mission and it is the view of the
Chamber also. We feel that as much
simplification as possible should be
attained and it is with this view in
our mind that we have drafted our
memorandum.

Our memorandum can be divided
into two parts. Pages 1 to 23 of aur
memorandum contain some of the
fundamental issues in respect of
which specific provisions should be
contained in the Act. The remaining
pages consist of the second part
dealing with several clauses where
the Chamber has made observations
and suggestions regarding some modi-
fications in some of the clauses of the
Bill.

Dealing with the first part of the
memorandum I might say that we
have suggested several changes that
:are reqired to be made in the law in
o:der to achieve simplification of the
law and also to remove seveial hard-
ships to the assessees as well ag for
the smooth working of the law. For
«xample, we have suggested that an
inclusive, detailed definition of the
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terms “income” and “expenses” might
be made. It is possible to give such
a definition, based on the decisions
taken by some of the highest authori-
ties, that is judicial authorities, in
India, so that in future any litigation
on this subject can be easily avoided.

The other two suggestions are about
the raising of the minimum taxable
limit and the abolition of the Expen-
diture Tax.

Shri Morarji Desai: That is not
relevant. Abolition of the Expendi-
ture Tax is not relevant to plead in
this Committee. Therefore, please
leave it alone.

Shri V, V. Mariwalla: All right.
Then, we have raised the point about
raising of the minimum taxable limit.
I think I can speak on that. It might
reduce, I think, much of the pressure
of work of the Income-tax officers, and
that time can be better devoted to
collection of taxes from the higher
income assessees. That is our belief,
and we have made a plea about that
in the memorandum.

The other thing is about restriction
of prosecution and settlement of cases
on- a money penalty basis. And then,
simpler provision for taxing undistri-
buted profits, for taxing firms, mutual
and other Associations, and non-resi-
dents. For taxation, only the real in-
come should be taken

Shri Morarji Desai: May I say that
the question of fixing the limit of
income is more a budget matter than
a matter of law? So, I do not think
that that is also a matter which we
could consider here.

Shri Amjad Ali: It is more an
annual affair.
Shri V. V, Mariwalla: We have also

reterred in the Memorandum to three
other important recommendations of
the Direct Taxes Administration
Enquiry Committee, and these are as
follows. One is that an amendment of
the Income-tax Act should be by a
specific amending Act, and not through



the Finance Bill. The other is about
placing the Appellate Assistant Com-
missioners under the Ministry of Law.

Shri Morarji Desal: That, again, is
not a matter for the Select Committee
to decide. ’

Chairman: The principal of the Bill
has been accepted. So, this cannot be
‘brought in here.

Shri V. V. Mariwalla: There is one
thing more—I do not know whether
it will be valid or not—that is, statu-
tory provision for passing of order and
copies being given to assessees within
thirty days of the last hearing. That
also we have included in our memo-
randum.

Shri Morarji Desai: That is rele-
vant.

Shri V. V. Mariwalla: About the
other part of the memorandum, it
relates to the clauses: for instance,
about withdrawal of full exemption
relating to charity trusts—from page
23 onwards the memorandum deals
with the clauses.

Shri Morarji Desai: Are we taking
up the clauses at random like this?

Shri V, V, Mariwalla: I am only
giving a broad summary, a resume,
of the whole thing. After that I will
request Shri Kapadia to take up the
clauses.

Shri Morarji Desai: I do not think
we can go on like that. We should
take up your objections one by one
If you go on giving a resume, we will
be taking up the time only on that.

Shri V. V. Mariwalla: I will not
enumerate all the points. I would
request Shri Kapadia to take up the
clauses of the Bill and explain to the
Committee, because, as everybody
knows, he has helped us, and he has
got a wide knowledge of the subject.

Shri Morarji Desai: He has also
got knowledge which should not
have been brought in here. We have
deliberately not taken Shri Tyagi in

the Select Committee, because we did
not want these opinins which formed
the basis of the discussions in the
Direct Taxes Administration Enquiry
Committee to come again into this
Committee.

Shri Narendrabhai Nathwani:
So far as Shri Kapadia is concerned,
it may be that the Indian Merchants
Chamber hag adopted certain view of
his. But he comes here representing
the Indian Merchants Chamber.
Therefore it will not be quite inappro-
priate.

Shri Morarji: Desai: Iam not saying
so; he cannot be debarred.

Shri M. A, Master: May I be per-
mitted to make one observation? We
want the Chamber to take full advan-
tage of the knowledge and experience
of any of our members And that is
the only reason why our friend Shri
Kapadia is here and we are request-
ing him to explain the points. .

A Member: It would have perhaps
been better if Shri Tyagi had also
been here.

Shri M. A, Master: That is not
within our competence.

Shri Morarji Desai: Of course not.

Shri Amjid Ali: At a certain stage
we might examine Shri Tyagi alsn

Shri Morarji Desai: 1f it becomes
necessary.

Shri G. P. Kapadia: I may crave
your indulgence regarding th's m=mo-
randum. Pages 1-23 of the memoran-
dum contain certain fundamental sug-
gestions which do not figure in the
Bill, and it would be the endeavour of
the Chamber to bring these to  the
notice of the Select Committ.e for its
consideration. Because, this Bill, the
Chamber considers, is ore which s
introduced once in a life-time. When
the Statement ot Objects »nd Rg:«sops
itself states that it is not only a Bill
to modify and consoldiate but also to
amend the legislation regarding In-
come-Tax, all the fundamental issues



which, in the humble opinion of the
Chamber, should figure in the Bill
require consideration at the hands of
the Select Committee. And that is
the reason why we ha.. made en
attempt in the first twenty-three nages
of the memorandum to cover some of
the issues whica do not figure in the
Biil at all.

Coming to the general is:ue«, I
would like to state on hehalf of the
Chamber, the reasoning behind some
of the fundamental suggestion; which
have been made. The first fundamen-
tal suggestion that has been made is
that changes in the Income-Tax Act
should not be brought through
Fmance Bills.

Shri Morarji Desal: Again you are
going out of the purview. It is no use
taking up time on a matter which can-
not be considered by this Committee.
Then you will have less time for the
more. important items. This is not a
matter on which this Select Committee
will give a decision. It is not pres-
cribed in the Income-Tax Act as to
how the Act is to be changed. That is
more a matter for the Government
and Parliament on which to come to a
conclusion.

Shri Narendrabhai Nathwani:
It appears that their suggestion is that
a provision should be made in this
particular Bill about it.

Shri Morarji Desai: How can that
be done?

Shri G, P. Kapadia: Our submis-
sions is that the Income-Tax Act or
the concerned Direct Tax Act should
contain this provision.

Shri Morarji Desal: This is what
created unpleasentness in that Com-
mittee. I hope you won’t repeat it
here in this Committee.

Shri G. P. Kapadia: There are
certain views which I hold personally.
I am not expressing them here, because
I am here as a representative of the
Indian Merchants Chamber. I am
expressing only the views of the
Chamber.

Shri Morarji Desai: You have
stated them here in the memorandum.
Why repeat them? Have you anything
new?

Shri G. P. Kapadia: I was trying to
put the reason before the Committee,
After considering the reason it is for
this hon. Committee to decide whe-
ther the reason is correct or not and
then take a decision. My reasoning
is this...

Chairman: The Select Comittee has
been appointed after the principle of
the Bill had been accepted. So we
cannot go beyond the principle of the
Bill. We must confine ourselves to
the Bill; we cannot go outside.

Shri G. P. Kapadia: Take, for exam-
ple, the question of raising the mini-
mum taxable limit. There, the Cham-
ber’s suggestion would be & suggestion
falling within the orbit of taxation.
Because, a number of statutes in this
country, while trying to impose taxa-
tion or trying to bring them within the
purview of taxation, limit the income
or limit the amount of wealth. Take,
for example, the Bombay Trusts Act.
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