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1. Indian Banks’ Association, Bombay
Spokesmen:
1. Shri C. H, Bhabha
2. Shri P. V. Gandhi
3. Shri Mohan Singh

(Witnesses were called in and they
took their seats)

Chairman: We have gone through
the memoranda supplied by them to
us. Each Member has got a copy of
them; if the witnesses want to add to
or clarify or supplement anything
that has been said in the memoranda,
they may do so. Or, if they want to
make some statement in a general
manner, then too, we have no objec-
tion.

Shri C. H. Bhabha: We are thank-
ful to you for giving us this oppor-
tunity of presenting our case before
the hon. Members of the Joint Com-
mittee, and for the very special privi-
lege you have given us by fixing up
this time today.

We have submitted our memoran-
dum already, and the basis of the
memorandum has been that somehow,
from the Government side, banking
companies have been more or less
lumped or treated on a par with other
joint-stock enterprises in the country.
Our contention is that the very nature
of banking is entirely different from
the nature of ventures which are for
other purposes, just like manufactur-
ing or trading or carrying on other
types of businesses of some other
nature.

We feel that banking companies
already have their own specialised
legislation. Banking companies are

2. Kumari G. N. Cowasjee

III. The Indian Merchants’ Chamber, Bombay.

4. Shri Tanubhai D, Desai
5. Shri C. L. Gheevala

affected by the Banking Companies
Act, which is by itself a very compre-
hensive piece of legislation. Banking
comnpanies are also regulated or gov-
erned by the Reserve Bank of India
Act. In addition to that, I wmight
draw your attention and that of the
hon. Members to the fact that we are
also affected directly by the Bankers’
Books Evidence Act.

Since the basis of banking business
ig trust and secrecy, if those funda-
mentals are borne in mind, then the
various contentions to which we have
drawn your attention, Sir, and that
of the hon, Members of the Joint
Committee, will be borne out, name-
ly that we should be eligible for cer-
tain specific exemptions, and should
not be treated on a par with other
ventures of this country, And that
is the basis on which we have present-
ed our case.

In addition, we have also shown
the practical difficulties of bankers of
this country, if they were to be regu-
lated by the general Companies Act
in special matters. I may only draw
your attention, Sir, and that-of the
hon. Members here, to one amendment
that is sought to be made, namely
that every branch shall be audited.
These are the actual words used in
the amendment to section 228. Now,
in the case of the State Bank, which
has got over seven hundred branches,
it iy exempted. There is a speciel
provision laid down in the State
Bank of India Act regarding the audit
of the State Bank of India. In the
case of other commercial institutions,
that is, banking institutions, which



have got four hundred or three hund-
red and fifty branches, the absurdity
of this amendment will become obvi-
ous to all of you, specially if you will
visuglise that there are branches in
very small places also.

Now, under the new definition of
the term ‘branch’ as proposed to be
amenfled by clause 2(d), a small office
of a bank in an outlandish placé em-
ploying not more than flve or six
people shall have to be audited. The
present practice is that the statutory
auditors whom the shareholders ap-
point have the authority or the privi-
lege of going to those offices also, but
invariably they rely on what are
known as certified returns, which
they may get audited or otherwise.

So, we feel that there are several
issues which we have made out in our
memorandum, and which we are pre-
pared to elaborate, should you or any
of the hon. Members here wish us to
do so. We feel that certain things, if
they are analysed, reduce themselves
to a position which it will be very
difficult to implement, so far as the
banking companies are concerned—
leave aside the time or the effort or
even the money aspect. There is the
specific thing in connection with this
audit to which I would like to draw
your attention.

Unlike other joint-stock enterprises
banking companies must complete
their accounts within as short a period
as possible after the closing of their
books: and the banks in this country
close their books on the 31st of Dec-
ember. Generally, by the first half of
January, all the results are announced.
That is essential for the creditworthi-
ness of these credit institutions. And
when they announce, they say ‘sub-
ject to audit’. Now, the audit is
supposed to be completed within a
period of two months, because under
the law of banking, the meetings of
banking companies must be called
before the 31st of March at the latest.
So that is the difference which I am
trying to emphasise, and which entit-
les banking companies to be treated
entirely on a separate or a different

d

footin; as has already beem done
since the Reserve Bank of Indis Act
came intg existence. We cennet,
therefore, visualise how many of the
several things that have been pushed
here into this Bill could he made
applicable in the remetest sense to
bhanking companies.

I have no other special paints to
make. If you, Sir, or any of the hon.
Members here wish me to elaborate
any point, I shall do so,

Chairman: The four memoranda
that you have sent us have been
circulated to hon. members already.
And I suppose they are sufficiently
clear. If any hon. Member wants to
ask any questions for the purpose of
clarifying anything, he may do so.

Shri Rohit M. Dave: In the memo-
randum you have submitted, you have
taken objection to section 530(1)(b)
which deals with certain rights which
the workers have in case of a com-
pany which is wound up. It has been
stated over there that because a com-
pany always looks forward to its
being run rather than its being wound
up, therefore, all the liabilities that
are contemplated are liabilities of a
running company and not of a coin-
pany which is being wound up.

What I want to ask you is this.
When a particular loan is taken by a
particular company, normally, is it
not the intention of the company ‘o
repay that loan? The question comes
because it is said that non-payment
also must come only when the com-
oany is wound up. That is exactly
the difference between the charge of
the workers, on the one hand, and the
charge of the bankers, on the other,
on a company in case it is a running.
company and it is not contemplated
that it would be wound up. I have:
not understood exactly what you are
trying to make out in regard to
530(1)(b).

Shri C. H. Bhabha: The answer is
very simple. As hon. Members are
aware, the bank’s moneys are moneys



aof the general public and most of the
moneys are repayable on demand.
Wthen advances are made, particularly
to- industrial ventures, a calculated
rigk -is’ taken. ‘But," we feel that un-
foreseen liabilities of this nature will
retard .the desire of banks to finance
industrial ventures. And, in our
view, it is one: of the functions of
banking to try and assess in advance
the security of the loan, as they have
gone in for industrial advances in a
big way recently, provided there are
as few uncertainties as possible.

‘What we have tried to bring out by
an illustration of a company which is
being wound up is this. There are
many unforeseen circumstances that
come quite often during the career
of industrial ventures and these un-
foreseen circumstances should not be
augmented by such types of liabilities
which are supposed to be non-existent
at the time an advance is made but
which would have a prior charge as
soon as anything untoward happens
to that company. So, to that extent,
we feel that by incorporating this
additional unforeseen or uncalculated
or incalculable liability, the progress
of banking advances to industrial
ventures would be retarded or check-
ed. The banks would be chary of
giving advances when they do not
know what will be the other suyperior
or senior charges, even when all the
other precautions have been taken by
them.

Shri Rohit M. Dave: You say that
it is unforeseen. It ceases to be un-
foreseen when the retrenchment and
lay-off compensation is already pro-
vided for the last 5 years. How does
it differ from an ordinary company
doing production and from bankmg
and other concerns? The question is
not of a running concern. If it goes
into liquidation, should not priority
be given to the workers? Is it not also
a sort of deferred payment Wthh has
to be paid?

Chairman: Perhaps, in his answer
he said that nobody knows when that
claim might arise, how much it might

be, whether there might be a possi-
bility that:such a demand might ° be
made and whether it would- be’
chargeable or not T e

Slu-i llu.ndnbhaj K Dent Wheh ‘o’
particular company goes ‘into liquida-
txon—whether it is a banking .com-
pahy ‘or ~ otherwise—and everybody
hope'.l; for the best—should the work-
ers’ claims be 1gnored as you seem to
claim today?

Chairman: Which workers? Are
they the workers of the bank which
has advanced money or the other?.
How can the advancing bank be sure:
of the liabilities of a company ‘to-
whom it has advanced loans, whether
the worker in that industry is making
a demand on that company for wages
or any othér thing? These are things
which are not, at least certain to the
bank advancing the money. They
cannot make so many enquiries at the
time the advance is made,

Shri C. H. Bhabha: That is ‘he
thing. It is not possible for a banking
company, when it makes advances to
industries, (a) to know the total
strength of the employees; (b) the
number of employees who have been
there for 5 years, or for 7 years or
for a period of 20 years, because their
liability is not reduced in concrete
terms, and (¢) whether, just before
going into liquidation, the manage--
ment has increased its labour force
by 500 and all that.

I am not here to talk in terms of
whether the claims of the workers
should be better than the claims of
the bankers or others. But, I do"
think that banking business vis-a-vis
industry will be checked or greatly
restricted or retarded or there will
be a deterrent to banks to make ad-
vances to industrial concerns if this
sort of contingent liability or an un-
known liability is put on the statute.

Shri Khandubhai K. Desai: But,
when the bank advances certain loans,
certain risks are taken and this - is

also a risk which is calculable. .



Shri C. H. Bhabha: In our opinion,
thxs is an incalculable or contingent
lxability which we cannot ascertain. It
is our opinion. “Your opinion may be
dlﬂerent

Shri’ Nathwani You object to com-
pensation under the Industrial Dis-
putes Act being included; but you do
not object to the maximum figure of
Rs. 1 OOO—your suggestion comes to
that, that this limit should remain
but, in fact, .this should not be
reached.

Shri C. H. Bhabha: On a prior
occasion we had pointed oui that
even this limit is an onerous limit;
but there being no alternative—a
known responsibility or liability that
may arise—we have no greater say on
the subject. But we do feel that even
the limit mentioned by the hon.
Member must retard the banks from
giving loans as liberally or as whole-
heartedly as they ordinarily would for
industrial ventures in this country.

Shri Nathwani: You have stated
that the compensation, at present,
would amount only to a fraction of
Rs. 1,000 What exactly is meant by
a fraction? At what figure would you
place it?

Shri C. H. Bhabha: After the
amendment to the Industrial Disputed
Act, the Association tried to find out
from its members the liability or the
prior charge that accrued in cases of
industries or companies which went
into liquidation and to whom advan-
ces had been made by banking com-
panies in this country. So far, the
experience has been that this liability
has not been of any untoward nature
which has impaired the security of
banks. That is what is meant by us.

Shri Nathwani: Can you say what
you meant in terms of the amount?

Shri C. H. Bhabha: I would not say
that. We merely took a general sur-
vey for our own purposes, to gather
experience when we go on making
industrial advances. The little expe-
rience that we gathered was that it

did ‘not come up to the maxunum
figure. That is all I can tell you.

Shri P. T. Leuva: The witness has
said that so far, from the experience’
of the members, they have calculated
that the figure has not reached this
maximum. May I know what would
be the percentage of retrenchment
compensation and others which might’
have tv be paid and what is the per-
centage of the wage bill in a manu-
facturing concern?

Shri C. H. Bhabha: It varies from"
company to company and it varies
according to the fortunes of the in-
dustry. When new technique is deve-
loped, and retrenchment compensation
is paid out, perhaps it remains to be
seen. We have no such figure, nor
are we in a position to say it. We
have never made it.

Shri Leuva: Can you say definitely
that the credit position of a company
has been affected because of the com-
pensation?

Shri C. H. Bhabha: In some cases
bankers have restricted their credit;
when large amounts of the cash re-
sources or the liquid resources of the
company have had to be paid out for
retrenchment compensation, there, the
credit has been restricted.

Shri Leuva: The question arises at
the time of liquidation, What would
be the percentage of the claim of a
worker which would be outstanding
at the time of liquidation, because the
retrenchment compensation has to be
paid at the moment of liquidation. Se,
normally speaking, there would not be
any arrears of retrenchment.

Shri C. H. Bhabha: Retrenchment
compensation is payable even when
the companies are running and not at
liquidation time.

Shri Leuva: Retrenchment compen-
sation is payable and therefore there
would not be any arrear of retrench-
ment compensation which can affect
the creditworthiness of any concern.



Shri C. H. Bhabha: Yes; it would
be.

Chﬂmﬂp The witness has given
his opinion. We might not agree with
him. He says it has affected in the
case of certain companies,

Shri P. D. Himatsingka: All the
workers would be treated as retrench-
ed if the company goes into liquida-
tion and I think that the amount pay-
able will amount to a very huge sum,
for, some workers would have put in
20 years of service, some for 15 years,
and they would all be entitled to a
half-monthly salary for every com-
pleted year of service.

Chairman: If the hon. Member has
to answer the point raised by another
hon. Member, that could be done by
us separately. He may put any ques-
tion to the witness,

Shri P. D. Himatsingka: I was try-
ing to understand Shri Leuva's point
of view

Chairman: All right. Shri Morarka.

Shri Morarka: What would be the
practical -effect if this amendment is
carried out? How would the banks
take it if the amendment is carried
out? Would there be any change in
their attitude towards the advances
which they are making to the indus-
tries?

Shri C. H. Bhabha: I have given
the answer. We feel that we will cer-
tainly pull in our horns rather than
encourage it. We will completely
discourage or severely restrict ad-
vances for industrial ventures if this
sort of contingent liability, which is
unknown to us, continues,

Shri Morarka: In your illustration
you say that whereas you are giving
Rs. 7} lakhs today, if this amendment
is carried out, you will be able to
advance only about Rs. 2} lakhs.

Shri C. H. Bhabha: Generally
bankers can have a particular margin
We have taken a hypothetical case of
a company which goes into liquida-

tion and have considered as to what
extent. we would be affected if an
X-quantity of compensation is to Le
paid which is a prior charge. We have
just assumed those figures and from
those figures we have come to the com-
clusion that ordinarily we would have
gone up to Rs. 7 lakhs. We could
now think in terms of going up only
to Re. 2} lakhs. It is a hypotheticak
case that we have worked out.

Shri Morarka: May I refer to page
2 of the first memorandum dated 23rd
May? I refer to section 292(1). It is
divided into two paragraphs. I really
could not understand what your orga-
nisation exactly wants. Because, you
say one thing and say differently
about it in paragraph 2. There is no
question of the practical effect of this
section to compel the directors of a
banking company to delegate. There
is no compulsion. The section only
says that the Board may delegate
powers.

Chairman: What is the practical
cffect of that? Perhaps it may not
lead to that effect.

Shri Morarka: If you have looked
into the"amending section......

Chairman: I do not know whether
the witness could answer that.

Shri Morarka: See the amending
section—clause 102 of the Bill. It
clearly says:

“...the Board may, by a reso-
lution passed at a mreeting, dele-
gate to any committee of direc-
tors, the managing director,
the managing agent, secre-
taries and treasurers, the manager
or any other principal officer of
the company or in the case of a
branch office of the company, a
principal officer of the branch
office, the powers specified”

so on and so forth.

Shri C. H. Bhabha: That is well and
good so far as the other joint stock
enterprise is concerned; a branch office
of a bank to function by itself, for
banking business. It is a sine qua non
that there is to be a delegation. After



this segtion,—however it has been
amendgd to a certain extent—the
delegation arises in this fshidn, name-
ly, a general evaluation is takéh by
the head office of the total gquantum
of business transacted at that circle
or area or branch, and a delegation
is given to the branch manager in
order that he may carry out the func-
tion. Although it says “may”, in the
case of a banking compeny, for the
success of the branch or for the func-
tioning of the branch, delegation has
to take place. Now, in actual prec-
tice, in many cases, or in some cases,
the delegation to the branch has been
to the extent of about Rs. 50 lakhs or
Rs. 75 lakhs or even a crore or Rs. 2
crores, commensurate with the turn-
over and the needs of the area. We
represented even to the Shastri Com-
mittee that by asking for this dele-
gation, the Board gives away wide
powers to the branch managers, will-
ingly or unwillingly, since the law
requires it. In the past, the delega-
tion of powers was only to the prin-
cipal officers at the head office and
they in turn would delegate or sub-
delegate the powers to branch mana-
gers according to a certain system.
Whenever a branch manager or a
branch officer wanted to exceed his
authority, immediate reference was
made to the pgeneral manager who
could rectify it through the telephone
or telegram.

We have experienced that as a re-
sult of this section which has been
incorporated in the new Companies
Act, quite often, however reliable our
man is. he is impaired in business. We
delegate to a certain branch agent
Rs. 30 lakhs loans power—that is, the
power for advancing that amount. He
comes up in the course of business—
when it is peak period—that the ad-
vance comes up to Rs. 29 lakhs. A
customer who is an old client has 2
right to demand say, Rs. 5 lakhs as
advance at that particular moment.
Without a new resolution for delega-
tion he cannot make the advance.
That is one obstacle so far as we are
concerned.

The second obstacle is that he came
not merely refer it to the General
Manager or the Managing Director or
the Deputy General Manager or the
District Manager or whoever that be:
During that period, he. loses the cus-
tomer and if he starts exercising his
discretion or autharity for the fur-
therance of the business of the ingti-
tution, then he is violating this sec-
tion. So, in our view, we felt that
this delegation should be so modified
and some scheme should be evolved
whereby the Board's responsibilities
would be there. Ultimately, it is the
Board’s responsibility. But the dele-
gation should be to the senior and'
superior officers and not to every
branch manager.

Chairman: Shri Morarka’s fear
was that, as you have put it in your
memorandum, the practical effect of
this sub-section is to compel the direc-
tor. He feels that it is for the Board
to do it. The Board may or may not
delegate the powers. If the Board'
does not want to delegate it or has
not that confidence, is there any com-
pulsion by law through the amend-
ment whereby it could be done?

Shri C. H. Bhabha: I have answered’
that, but the very nature of business:
compels us.

Shri Morarka: My point is not clari-
fied. In para 1 they say that if these
powers are delegated to the Branch:
Manager or to the local agent, then
that person would become very strong
and in @ way he would not be within
the effective authority of the General
Manager. In para 2 they say that
there are occasions when the Branch
Manager acts outside his authority in
emergency cases and to cover such
cases, there must be some sort of’
authority given to him. I personally
could not understand what they want.

Shri C. H. Bhabha: In para 1, we:
have simply said that the delegation
to the General Manager has been an
old custom, but because of this new-
section, delegation directly by the-
Board to the Branch Manager has
come into practice and that also has-
to be done if the business of the bank



s to be carried on. In the first para,
we say we are agreeable to the dele-
gation to the General Manager. It
has been the practice and there is no
objection to that. But the trouble

arises when the delegation directly by.

the Board to the Branch Manager or
to the local officer takes place. That
local officer sometimes oversteps the
mark because of his over-enthusiasm,
though, of course, we have faith in
his honesty, and the law is violated.
1f he does not do that, then he is re-
tarding our business. On every occa-
sion, because of the practical effect of
this, the Branch Manager has to come
to the Board or to the General Mana-
ger.

Shri Nathwani: If ‘I have under-
stood Mr. Morarka’s- point correctly,
you can delegate certain powers to
the branch officer.. You feel that it
involves delegation of vast powers. I!
is not necessarily so. You delegate
power to the extent of Rs. 25 lakhs.
Further if the branch officer wants to
invest more, the General Manager can
be empowered to extend further
powers to the branch officer. Where
is the difficulty?

Shri C. H. Bhabha: As the section
Teads, the General Manager has no
powers to do that; the Board has
powers.

Shri Nathwani: I beg to differ. The
Board can say, the branch officer has
power up to Rs. 25 lakhs and beyond
that, the General Manager has powers.
What is there to prevent such a
course?

Shri C. H. Bhabha: The legal inter-
pretation that we have got is that the
delegation has to be by the Board
under this section. As the hon. Mem-
ber says, there is delegation to every
Branch Manager, since the section
requires it. But it is not wvia the
General Manager. The General
Manager has got three times or ten
times more power than the Branch
Manager, but the General Manager at
that stage cannot increase it to Rs. 25
lakhs.

.Shri Nathwani: It is the Board of
Dijrectors - which gives power up 'to
Rs. 25 lakhs to the branch officer. Be-
yond that, the General Manager would
be au}thorised to extend the powers.

/Chairman: The General Manager
also shall have only delegated autho-
rity. He cannot increase his
own authority or delegate his own
delegated authority.

Shri Morarka: On page 3, there is
another amendment dealing with the
definition of temporary loans in sec-"
tion 283. According to this explana-
tion, every demand loan is a tempor-
ary loan.

Shri C. H. Bhabha: The loans are
generally given on demand. “On
demand” is one of the documents
taken by banking companies. But.the
review of the loan takes place once
a year by the Board of Directors.
They are all demand loans. We feel
that since now the definition of a
temporary loan, which was non-exis-
tent, is ‘sought to be made as a loan
given for six months, it would cause
great hardship to banking companies.
They are supposed to be demand loans
in theory, but they come up for re-
view once a year, Here you specify
that a temporary loan should be for
6 months. So we say that in accord-
ance with the practice of reviewing
this loan once a year, you may kind-
ly incorporate 12 months instead of
six months.

Chairman; The witness has said
that ordinarily all loans are really
temporary loan:, but they are reviewed
every 12 months. Now if the limit is
put at 6 months, that would dislocate
the existing practice. He is putting
forward that difficulty.

Shri P. T. Leuva: All the loans have
been categorised as repayable on
demand or repayable within  six
months. Loans which are repayable
on demand can still be . reviewed
annually. But if a loan is made with



the condition that it should be repaid
within . sjx meonths, then.the explana-
tion. would .apply. -

‘Shri C. H. Bhabha: 1 am prepared
to explain, All loans ‘are demand
ioans as provided by the Banking
Companies Act. We take as one of
the documents a demand promissory
note. That does not necessarily mean
that you demand it back from the
customer after a week or six months.
Generally the understanding is that
these loans will be reviewed at the end
of the year. In some cases, there are
certain instalments to be paid. If you
reduce the overdraft—if your turnover
is X and if you repay Y out of that—
then we shall be prepared to consider
a renewal. We do not say we will
not renew. They are all on demand,
but that is the practice. The hard-
ship to the client will arise if a
demand loan is to be treated as a six-
month loan and if we call it up at the
termination of the six months. The
alternative will be that the Board
will have to review the position every
six months. There are so many loans
in the course of transactions during
the six months—new and old—and it
will be physically impossible for the
Board of Directors in large companies
to review them every six months.

Shri Morarka: On page, you are
suggesting an amendment to section
293(5), which is not covered by this
present Bill.

Shri C. H. Bhabha: This is an old
request of ours and we wanted to
mention it whdn the law is being
amended.

Chairman: But you will appreci!te
that it will be outside our sphere now.

Shri C. H. Bhabha: Then I will
drop it.

Shri Morarka: Your next amend-
ment is to section 301(5).

Chalrman: We can consider only
amendments in the Bill.

Shri C. H Bhabha: It is a correlated
section which'is sought to be amendei
Clause 111(3A) (b) says:

“in the case of a banking com-
pany to any contract or arrange-
‘ment (to wluch sectlon 297, or as
the case may be section 289
applies) by the bankmg com-

" ‘pany for the collectlon of bills in
the ordmary course of its busi-
‘ness.” '

If the exemption is given only for
collection of billy, what happens if
certain secret avrangements or con-
tracts are made? How shall we be
able to maintain our secrecy? What
will prevent an outsider from asking
for a copy of that? As bills which
are also in the nature of secret
transactions between the bank and
the customer are sought to be exemp-
ted, we request that the exemption
should be extended to such contracts
in the ordinary courst of banking
business. If there is a general exemp-
tion that will meet our demand.

Shri Morarka: Section 301, sub-
section 5 is not being amended at the
moment.

Chairman: We need not argue that
with him. We will take into consi-
deration all that. We need not argue
with him. He feels this is correlated
and a part of it. We will decide
whether this is so or not.

Shri Morarka: What I want to know,
Sir, is. that this provision was there
even in the old Act of 1913. Since
the Act was amended in 1956, I would
like to know whether they had any
practical difficulty during these years.

Shri C. H. Bhabha: Sir, my hon'ble
friend has referred to the Act of 1913.
There is a material difference. In the
first place, all these details which are
sought to be incorporated were never
in existence in 1913 Act; secondly,
1913 Act never sought that any copies
could be given; 1913 Act never wanted
this thing should be flled with the
Registrar and  there will be no
guarantee of secrecy now. If you



will refer to 1913 "Act, you will find
all that.

Shel Maorarka: Now, I come to Sec-
tion 238 in the Memorandum dated
the 1st June. They are glving reasons
why the branch offices should not be
audited: firstly, because the
Bank of India does not audit; secondly
because the cost of compulsory audit
will be high in relation to the turn-
over of business at small branches and
thirdly, that purpose is already being
served. Could you please explain to
the Committee how this purpose is
already being servved?

Shri C. H. Bhabha: As I said in my
opening remark, these statutory
auditors, particularly under the Bank-
ing Companies Act have to be sanc-
tioned by their share-holders. In a
general meeting, a resolution is
usually passed .laying down their
duties, that these auditors shall exa-
mine X, Y, Z branches and call for
such information, etc. Now, already
by way of test audit, as and when an
opportunity occurs, they examine
these small officers. That is what
we have said, that the purpose has
been served under the present legisla-
tion.

Shri Morarka: But at the present
moment all branches of the Banks are
not audited.

Shri C. H. Bhabha: That is correct,
Sir. But if the general meeting wants
that all the branches should be audit-
ed, the general raeeting can decide so.

The words are: ‘“unless the general
meeting so decides.”
Shri Morarka: Now, I come to

Memorandum dated 17th June. Clause
64 wishes to amend section 209, Is it
your impression that if this amend-
ment is carried out, then all the books
of the branches also will have to be
kept at the head office?

Shri C. H. Bhabha: No, Sir;
not visualise that.
got its main books

we do
Every branch has
and subsidiary

State .
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boaks, The head office may be the
custodian of the shares registered, the
central office books, certain main
baoaks, inter-branch accounts and
things like that. But every branch
that is opened or permitted to
be apened -has to be sanctianed
by the Reserve Bank. In addi-
tion to that the Reserve Bank has a
right of inapection of any small or big
branch, which they exercise. A
regular inspection takes place. So,
we say that threugh this amendment
of section 209, you are casting an
unnecessary and unwarranted res-
ponsibility. As soon as a small branch
is opened, the Patna Registrar will
have to be infoirmed that we have
opened a branch at Moga or wherever
it is and that the books are here. That
is what we are trying to point out.

Shri Morarka: On page 2 of the
same Memorandum, section 283, you

want that the Reserve Bank and
Finance Corporations, etc. should be
incorporated. Would you please

explain his thing because sub-section
4 of the above section deals with only
your accepting deposits from the
public?

Shri C. H, Bhabha: Sir, quite often,
the surplus money of these specialised
institutions for temporary period
remains with them and since many
of these institutions have as their
share-holders banking companies
themselves or are directly or vitally
interested in banking companies, they
choose to keep their funds with them
or distribute their funds with banking
companies. If the section is kept as
it is, we have drawn the attention of
thegHon’ble Members that there is a
little difference in our thinking which
should permit us to retain these funds
which temporarily may be surplus
to the needs of the specialised insti-
tutions like, Finance Corporation.
Supposing they issue bonds in the
market, great partion of the bonds ara
taken by the banks themselves. Now,
during a period when they have col-
lected the money and when they have
fulfilled their objective of dispersing



these loans, during that interregnum
period, they choose not to keep those
amounts with them not earning any-
thing.

Shri Morarka: Is it not true that the
borrowing needs of a bank generally
depend upon the withdrawals by the
public and, therefore, you cannot
exactly forecast as to what would be
your borrowing from the Reserve
Bank or any other scheduled banks or
from others? Therefore, the section
should exempt banking companies.

Shri C. H. Bhabha: That is an inter-
nal working. It does not exclusively
depend on the withdrawals of the
public. That is an_ incorrect state-
ment to make with due deference to
the Hon'ble Member. Banking com-
panies adjust their needs as they want
finance from time to time and if
finance or borrowing is attractive
from one source, say, the Refinance
Corporation, banking companies would
go there. That is why we have
suggested that these other institutions
may also be included.

Shri Morarka: On what grounds
can the banking companies ask for
special treatment as compared to other
companies?

Shri C. H. Bhabha: We are not ask-
ing for special treatment. We are
pointing out that occasionally the
deposits from other specialised insti-
tutions remain with banks and this is
what has been somehow not noticed
in this amendment. ’

Shri Naushir Bharucha: I am refer-
ring to section R01, sub-section 5 on
page 4 of the Memorandum. Sub-
section 5 relates to the maintenance
of a register of contracts of compan-
jes and firms in which Directors are
interested. The argument advanced
by the witness is that banks have the
paramount duty of maintaining
secrecy and that they should be
exempted. My question is, since the
very purpose df the amendment is to
expose any transactions in which
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Directors are interested, how does
your argument stand?

Shiri C. H. Bhabha: Sir, as 1 have
said a little earlier, it is incumbent on
every banker—that is the basis of
banking—to maihtain secrecy of the
transactions of his customer. We
apprehend that if this basis is in any
way sought to be exposed to public
gaze of this type—it is for the Govern-
ment and the hon. Members to take
a policy decision, it is not for us—then
banking business in India will be
greatly impaired, and the basis of
banking business will be shaken very
rudely if the clause permits the dis-
closure of the details of the principal
terms and conditions of contracts or
arrangements made.

It may happen that there are com-
mon directors in large corporations
along with a bank. The corporations
may not have -ny direct stake with
the bank or vice versa. But, for good
business of banking, a certain share of
the business of the corpgration may
be passed on to the bank. Now, if
the details of all those terms and
conditions are to be (a) noted in the
register, and (b) made available to
anybody, then it will create a very
harmful effect on banking. That is
our opinion.

Shri Naushir Bharucha: At page 6
of the memorandum relating to the
question of certair risk regarding
retrenchment compensation not being
amenable to precise calculation, you
say that it is an incalculable risk.
Are you aware of the fact that under
section 25 of the Industrial Disputes
Act, it has been held that bona fide
closure is not retrenchment? There-
fore, a maximum amount equal to
three months’' wages as compensation
has been provided. So, if three
months’ wages are definitely provided,
and you know the wage bill, what is
the difficulty in ~alculating the
amount?



Shri C. H. Bhabha: The.hon..Mem-
ber is trying ‘o differentiate or put a
line between bona fide closure and....

Shri Naushir Bharucha: The Sup-
reme Court has done it; it is not I
‘who am doing it.

Shri C. H. Bhabha: All right; the
Supreme Court has done it. I am not
a lawyer of repute like my hon. friend.

Further, from the banking angle,
we feel that such sort of unknown
liabilities which cannot be put down
on paper and which are not known at
the time when a loan is made, should
arise later. Ther. are risks that a
banker takes; but if more and more
unknown or uncertain factors of this
type are on the statute-book, we feel
that there will be a shrinkage in the
attitude of bankers towards industrial
advance.

Shri Naushir- Bharucha: I would
next invite your attention to page
2 of your memorandum dated the 17th
J.une, regarding clause 76 amending
section 234, Section 234 relates to the

power$ of the registrar to call for
information or explanation. In that
memorandum, you suggest that the

powers of the registrar should be so
limited as to prevent him from calling
for information of a confidential
nature from banking companies. Who
decides whether the information is
confidential or not? '

Shri C. H. Bhabha: Our contention
is that all information, confidential or
otherwise, is exposed to the Reserve
Bank of India through its regular
checks and inspections. All informa-
tion, good, bad or indifferent, vital or

not vital, confidential or otherwise,
is known to the central banking
authority of the country.

We are also familiar with the

powers and functions of the registrars.
If registrars, however competent they
may be, are given the powers to call
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for..information, we feel that (a) we
shall not be able to continue with our
banking secrecy, (b) that we cannot
be indemnified by the registrar or any
other person against any claim or suit
that may be instituted against wus,
and (c) that there will be a certain
amount of impairment of our

) own
credit and stature, if certain clients
come to know that we have been

called upon by the registrar to submit
some information

In addition, the registrar is given
powers to call for our books from any
branch. I would like my hon. friend
and you, Sir, to visualise a case where
a small branch with six or seven
staff members—since there are many
branches all over the country, for the
spread of banking, and otherwise—is
called upon to produce certain books
at the registrar’s office,” which may
be half a mile away, for a particular
bona fide purpose. If that is to be
during banking hours, is it possible for
the bank to carry on its banking
business?

Shri Naushir Bharucha: That does
not answer my question. Who decides
the confidential nature of any informa-
tion?

Shri C. H. Bhabha: Well, naturally,
the registrar, and not we.

Shri Lal Bahadur Shastri: Why
should it be necessary that those
documents should be sent only during
banking hours?

Shri C. H. Bhabha: If you so choose,
they may be sent after banking hours.
But the very fact that the documents
are removed from a branch by a
registrar is....

Shri Lal Bahadur Shastri: That is a
different matter.

Shri C. H. Bhabha: My point is that
those are the general business hours.

Shri Naushir Bharucha: Regarding
section 293 which deals with restric-
tion on powers of the board to borrow



money beyond the particular limit,
'your request is that as has been done
by the amending Bill in the case of
section 292, a sub-section may be
added to section 293 exempting the
borrowings by banking companies
from the Reserve Bank of India, the
State Bank of India or any other
corporation. If this is done, then do
you not think that the purpose of the
section would be defeated, which is to
prevent over-borrowing?

Shri C. H. Bhabha: No. Inter-bank
borrowing is permitted and is permis-
sible and is common practice also in
the course of natural banking business.
The State Bank is also a lender to a
large extent, because the State Bank’s
agency is employed for free trans-
mission of funds from one place to
the other. In other words, where the
Reserve Bank has not got its own
offices, the agency of the State Bank
is used by all. But, generally, the
Reserve Bank is the bankers’, bank.
But where the bankers’ bank has not
got its own branch office or organisa-
tion for these facilities, then, naturally,
the State Bank comes into the picture.
In addition, under the Banking
Companies Act, for various guarantees
given by banks for various purposes
in the natural course of banking
business, the State Bank gives a line
of credit. That is technically and
literally a sort of borrowing from the
Reserve Bank. Sometimes, there is
an adverse balance against one of the
banks, in a clearing; and at that time,
a temporary loan is given, which has
been laid down, as per the terms and
conditions under the Banking Com-
panies Act; the Reserve Bank is bound
to advance that to that bank for that
period. Quite often, the banks go to
the Reserve Bank for borrowing. My
hon. friend may think that it may
lead to over-borrowing. But the over-
borrowing aspect does not come into
the picture, because all these loans
are carefully known to the lender,
but the lender puts a limit for every-
thing,
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As I said, even the Reserve Bank,
according to the turnover of the insti-
tution says that ‘You can extend
guarantees for your clients to the
extent of Rs. 2 crores or Rs. § crores,
Rs. 2 crores in one case, and Rs. 5
crores in another case. So, there is
no overborrowing.

Shri Naushir Bharucha: My last
question is in regard to what you have
stated at page 3 of the memorandum
on clause 180 dealing with section 531
which relategs to fraudulent transfers.
during liquidaticn. Your suggestion
is that the transfer to a banking com-
pany of property, in the course of
liquidation, should be exempted from
the operation of this clause. Do you
not think that this would defeat the
very purpose of the section, first, by
the property being transferred to a
third party through a bank, and
secondly, by the bank being nominally
brought in in the transaction?

Shri C. H. Bhabha: I beg to differ
from my hon. friend. A banker would
never be a party to that.

Shri Naushir Bharucha: Not a party,
but it may be a tool in the hands of
designing persons.

Shri C. H. Bhabha: You may call
it a tool or party or anything.
Generally, a banker would not sell
or stake his reputation. What we are
objecting to is this. In the course of
banking business, very often, the
banker refuses to extend the credit.
The borrower is unable to pay then
and there; and there may be a speci-
fied asset of his which is unencumber-
ed, which the banker may be willing
to accept in order to continue that
facility. Now, that is an unencumber-
ed security which the borrower gives
to the lender, that is, to the banker,
in the ordinary course of business.
Otherwise, the issue would be forced
that you either pay us or go into
bankruptcy. So, quite often, an addi-
tional security i: taken s¢ that the
business continues and the business is
nursed through a period so that |t
comes on its proper bearings. That
is what we feel.



Shri Naushir Bharucha: Since
transfers for valuable consideratio.:
without notice and in good faith have
been excluded, where is the fear of
a banking company's inability to
prove its good faith?

Shri C. H. Bhabha: The bank will be
able to prove good faith. But at a
particular moment it ‘may not be
possible for it may be a continuous
business of the bank.

Shri Avinashilingam Chettiar: Please
refer to page 2. You point out cer-
tain difficulties. But may I point out
that the resolution that is passed by
the Directorate would provide for
these difficulties. The conditions can
be incorporated in the resolution it-
:self.

Shri C. H. Bhabha: I bow to the
‘views of the hon. Member; but our
lawyers say that such a resolution
may not hold the fleld if it is con-
‘tested.

Shri Avinashilingam Chettiar; Do
you mean to say that any resolution
that may be passed must be applied to
all branches with the same conditions?
If an amendment is made that it will
be subject to the conditions ete. will
‘that satisfy you?

Shri C. H. Bhabha: Yes.

Shri Avinashilingam Chettiar: In
page 3, you have referred to some
Jocal committees. 1 understand that

in many banks local committees are
doing a useful job. In your resolu-
tion you can alse provide for consul-
tation with the local committees.

Shri C. H. Bhabha: Consultation
with local committees would not give
them any power. There is a specific
delegated authority to the local com-
mittees to transact business. And,
the local committees, when they are
yerforming effective functions, exer-
cise these powers. But very often, as
T have said, they are handicapped
in the exercise of those powers when
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the powers are restricted or specified.
The local cominittees cannot be given
powers by a flexible resolution or a
wide resolution.

Shri Avinashilingam Chettiar: The
functions of your local committees
are not merely advisory.

Shri C. H. Bhabha: They advise;
and they have also specific powers.

Shri Avinashilingam Chettiar: You
have given reasons for exemption
from compulsory audit and one of the
reasons given i; that the State Bank
is not compulsorily audited.

Shri C. H. Bhabha: That is
dental.

inci-

Shri Avinashilingam Chettiar: But
that is one of the important reasons
you have given.

Chairman: He says that it is only
incidental.

Shri Avinashilingam Chettiar: You

must have some reasons. What are
the reasons that promoted you for
this non-compulsory audit?

Shri C. H. Bhabha: Because the

statutory auditors are very responsi-
ble people; they know their own
responsibilities. In cases where they
have felt that there is sufficient
evidence before them, namely certi-
fled returns—which they have tested
or checked occasionally by sample
tests and satisfied themselves that
they are correct—they have felt that
they can certify the balance-sheet
with full knowledge of their responsi-
bility and also knowing the liability
attached thereto.

Shri Avinashilingam Chettiar: With
regard to wages being given priority,
I can understand that because till
now they are an undefinable quantity.
But once they are defined by law,

+ will they not cease to be an undefin-

able quantity?

Shri C. H. Bhabha: Definition by
law does not specify the amount in
actual practice.



Chairman: He has given his opinion
on this point. We need not labour
it further.

Shri Mulchand Dube: You pointed
eut in your opening remarks that the
banking companies should be treated
separately from the others. In that
connection you also pointed out that
you are governed by the Banking
Companies Act. In this connection,
may I draw your attention to section
3 of the Banking Companies Act
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which says that the provisions of this

Act shall be in addition to and not,
except in so far as is hereinafter
provided, in derogation of the Indian
Companies Act and any other law for
the time being in force. The difficul-
ties that you have pointed out with
regard to the working of the Banking
Companies Act can, I think, be very
properly placed as amendments to the
Banking Companies Act and not to
the Indian Companies Act. I think
that Act is also being amended and
it would be more appropriate for you
to place all these objections and diffi-
culties before a committee appointed
for that purpose.

Chairman: So far as this particular
Bill is concerned, he has expressed
what special treatment the banks
desire. We need not go into the back-
ground or the case they make out for
special treatment because they have
specifically mentioned their points
with regard to the clauses concerned.

Shri Mulchand Dube: The
difficulties which the banking com-
panies are likely to encounter by
enacting the varioug clauses have been
mentioned in the memorandum. These
difficulties will apply generally to all
companies. If the banking companies
want special treatment for themselves,
that has to be governed by the Bank-

special

ing Companies Act and not by this
Act.
Chalrman: We have to discuss

whether we are going to agree with
the views put forward by him or not.
But he has put forward his views why
they want special treatment.

873 L.S.—2

Shri Mulchand Dube: If they want

‘special treatment, a treatment different

from the one meted out to other com-
panies, they should go to the Bank-
ing Companies Act and not to this.

Shri C. H. Bhabha: We agree.

Chairman: The witness says he
agrees with the hon. Member.

Shri Bisht: In your memorandum,
page 23, you have raised certain points.

I may draw your attention to the
Shastri Committee's Report, pages
108 to 109. These very points were

raised before the Shastri Committee;
and, in order to meet these points,
the Shastri Committee has recom-
mended a new proviso, an extension
of which would amply meet your
points. For instance, the Shastri
Committee says that in order to cover
cases where large sums have to be
raised, the practioe is to have local
boards of directors or local committees
to advise and guide the. Branch
Manager and the principal officers in
regard to the sanctioning of loans.
Previously, the sanction had to be
obtained from the headquarters before
granting such loans.

Chairman: That is exactly the
ground why these companies have
submitted their memoranda as to
why they do not agree with the Shastri

Committee’s observations.

Shri Bisht: I am drawing his atten-
tion to this that the words ‘with such
conditions as the Board may pres-.
cribe’ were not there in the existing
law. Therefore, when the Board is
delegating power it can prescribe the
conditions. The delegated authority
shall have to take the prior consent.
of the General Manager or the dele--
gated authority shall have to consult
the local committees—all these come
under ‘such conditions as may be
prescribed’. These words did  not
exist before. o

Chairman: Shri Morarka also raised
the same point. He has answered
the point. If we do not agree with



him, we nced not argue the point.

We can discuss it when the witness is

not here. But he has answered that
point. Whether the answer satisfies
us or not is a different thing.

Shri Bisht: 1 wanted to
that point has been made.

know if

Shri C. H. Bhabha: I am aware of
the Shastri Committee and we repre-
sented to that Committee about that,
but we feel hat this little amendment
is not necessary. And we have been
so advised legally also.

Shri Tangamani: You referred to
section 228. What I would like to
know is whether there are any branch
auditors for branch auditing, in any
of the branch offices. That is the
first point I would like to know.

The second point is, would you not
consider it desirable to have such
branch auditing to prevent irregular-
ities and fraud and such other things
in the branches themselves?

The third point arising eut of the
same is this. You referred to section
41(7) of the State Bank of India Act,
1955, Would you like the same can-
trol to be imposed on the scheduled
banks also?

Then you also referred to section 7
of the Companies Act.

Chairman: You may put the ques-
tions one after the other, after each
question is answered.

Shri Tangamani: They deal with
the same point.

Chairman: Perhaps the witness may
find it dificult to answer them at one
and the same time.

Shri Tangamani: Would you consi-
der the returns contemplated in sec-

tion 27 to be the same as the audited

report?

Shri C. H. Bhabha: In most of the
cases the returns are recorded not by
us but by statutory auditors who
know their responsibilities and liabili-
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ties. They sign the balance-gheet.
It is sufficlent proof and evidence for
them to incorporate them in the con-
solidated balance-sheets,

Shri Tangamani: At page 3 of your
first memorandum, you referred to
section 292(4),—the purposes for
which the loans may be made. You
want that to be deleted. But is it not
the practice now that before loans are
sanctioned the banks know the pur-
poses for which the loans are going
to be utilised? Would you not con-
sider it necessary to know the pur-
poses for which the loans are advanc-
ed to them and are to be utilised
Perhaps the loans may be utilised for
speculative purposes like hoarding of
foodgrains.

Shri C. H. Bhabha: Very correct.
The purpose is the consideration that
the banker looks into. Quite often, he
also keeps a watch whether the pur-
pose for whijch the loan is given Is
adhered to. But both in the accounts
of the borrowers as well as in the
day-to-day conduct of business, very
often, there is no compartmentalisa~-
tion or demarkation of the loan, to
the effect that this Rs. 50,000 is used
specifically for this purpose and so on.
It may overlap in some cases.

In the accounts of the borrowers
also there is no such specific thing
that the loan of Rs. 80,000 borrowed
from a bank has to be exclusively
used for such and such a thing. There
is no legal obligation about it
although they may tell us what it is
for and we also see that it is done.
That is why we have felt that it will
create practical and onerous responsi-
bilities for us and so we will not be
able to fulfil our functions in letter
and spirit. That is what we have
tried to show there.

Shri Tangamani: At page 4 of the
memorandum regarding section 303(3)
you say that shareholders have be-
come more conscious of their rights.
Then you proceed to show in the
memorandum that chances of abusing
their rights have considerably increms-



od. 'Is it your contention that things
must be done behind the back of the
shareholders who are conscious of
their rights?

Shri C. H. Bhabha: No, Sir. I am
sorry if the hon. Member has got
that feeling and comes to construct
that sentence in the way he has done.
1 say it with due deference. What
we have tried to show is that banks
are essentially credit institutions and
«credit being a very tender plant it
can be adversely affected by even the
smallest sort of mischief even if that
mischief be unintentional. There
have been very solitary cases but,
those cases have been salvaged or sav-
+d because the Reserve Bauk steps
into the picture and says to the share-
holder that the Bank is satisfied. The
-examination by the Reserve Bank or
the chit from the Reserve Bank
allows the credit institution to func-
tion. Nobody can check rumours,—-
leave aside the shareholders. Even
rumours affect the credit institutions.
“That is what we have tried to point
out. Under this amendment there
will be a bigger chance for that sort
of mischief, unintentional thcugh it
may be, being played against the cre-
dit institutions specifically.

Shri Tangamani: I put the last
question. Several questions were
asked about the compensation payable
to the employees. Section 531B deals
with the arrears of wages up to a
maximum of four months as a pre-
ferential payment in the winding up
of a company, The section limits that
maximum to a thousand rupees. In
the Industrial Disputes Act, as amend-
ed, in 1953, Chapter V clearly says
what will be the quantum that is pay-
able to each employee. Do you hold
that at the time when a particular
loan is .advanced at any particular
period of time, we do not know what
will be the compensation payable to
the employees?

Shri C. H. Bhabha:
1o that.

Shri Tangamani: Can you not fix
a percentage in terms of the annual
wdge 'bill? That could be done for a
Particular period of ‘time.

1 have replied
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Shri C. H. Bhabha: I do not agree
with the hon. Member. 1 still main-
tain that this is a contingency, an une
determined liability, so far as the
banker is concerned. I do not wish
to go into the policy underlying this.
but I do feel that as lending institu-
tions banks would be chary hereafter
of making, to the full extent possible,
industrial advances in this country.
That is what I wanted to say. I am
npt concerned with the policy deci-
sion.

Shri Chinai: May I know how the
audit of the branches of the banks
is conducted at present? Also, may I
know what would be their effect or
will there be any effect of the audit-
ing, in view of the amendment sug-
gested for section 2287

Shri C. H. Bhabha: I have briefly
answered that. Statutory auditors as
determined by the general meeting
carry out the audit but for most of
the branches, although they owe a res-
ponsibility to the shareholdeis, they
have to comply with their liability to
the members of the company, and
otherwise........

Chairman: The hon. Member knows
the answer but I think perhaps he is
driving at some other point.

Shri Chinai: You have answered
that in the beginning. But I wanted
to have a detailed knowledge about it,
namely, whether the auditor at pre-
sent does come in the way of branches,

Shri C. H. Bhabha: He does not; not
at present.

Shri Chinai: If he does not, why do
you object to the amendment of sec-
tion 2287

Shri C. H. Bhabha: Because, the
amendment as it has been put here,
would compe] every banking company
to appoint a chartered accountant for
even the smallest branch employing
five to seven people, or alternatively,
through a resolution of the members,
the Board would be authorised in con-
sultation with the auditors of the com-
pany,—the statutory auditors—to ap-
point X, Y or Z to declare who



should be qualified auditors. We feel
that if this process is applied to bank-
ing companies, which at times have 400
or 500 branches—the State Bank has
got 700 branches—then the accounts of
the banking companies would (a)
never be audited in time; (b) the ex-
penditure would be enormous; and (c)
it would not be worthwhile to chal-
lenge the responsibilities and liabilities
of the statutory auditors who know
their business and who have been so
far satisfied in accepting certified re-
turns from those branches. In spite of
the certified returns, they take sample
audits in branches with their full
powers and they are doing it oceca-
sionally.

Shri Chinai: Regarding the amend-
ment to section 292(1), why would it
not be practicable to give effect to this
scheme?

Shri C. H. Bhabha: As I have ex-
plained, this is one of the great practi-
cal difficulties which bankers have
been confronted with after this new
section was incorporated in the Act of
1956. It compels directors of banking
companies to delegate directly aptho-
rity to Managers. As I have explained,
quite often the managers in their over-
enthusiasm or over-zeal may step be-
yond their authority for keeping a cus-
tomer. Again, quite often he may
have come to the limit of his powers,
but an old customer comes and he can-
not turn him away. Thirdly, he can-
not, as he used to do formerly, tele-
phone to the General Manager, or one
of the senior officials. Formerly the
delegation from the Board was to half
a dozen senior officials who in their
authority could give sanction on the
telephone or telegraph. To that extent
it will create hardship to the banking
companies.

Shri Chinai: Is it not a fact that
the managers of these big companies
are very high-powered personalities
and they have very wide powers?
If that is a fact, is it not possible that
the Board may delegate some power
to their managers who can take de-
cisions for themselves, so far as the
branches are concerned?
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Shri C. H. Bhabha: No, that is not
possible; as the section stands and as
the Act stands it is not possible.
That is what we pointed out to the
Shastri Cornmittee.

Shri Chinai: Would the suggested
amendment to section 301, sub-clause
(5) have any harmful effect on the
business of banking?

Shri C. H, Bhabha:
explained that.

Shri Chinai: What will be the harm-
ful effect on the banking business as
such if we amend' this section?

Shri C. H. Bhabta: It will shake
the very basis af banking business,.
namely secrecy..

Shri Lal Bahadur Shastri: Mr.
Bhabha might have seen the present
Act. I merely want to draw his
attention to sub-clause (d) of clause
9, which says that for clause 9 the
following clause shall be sulbstituted
—definition of a branch:

I have already

“But does not include any es-
tablishment as specified in any
order made by the Central Gov-
ernment. under section 8.”"

The Central Government has got
the powers to exclude any branch
from compulsory audit. It may be
banking companies, branch offices.
Does this not satisfy you?

Shri C. H. Bhabha: So far as bank-
ing companies are concerned, we are
anxious to expand or increase the
number of branches. Quite often if
a branch at the end of one year or so
becomes unremunerative, it is shift-
ed with the permission of the Reserve
Bank in every case. Now at every
stage an exemption in the course of
the year is sought to be asked. The’

statutory auditors themselves will
get confused..
Shri Lal Batiadur Shastri: If gene-

ral permission is given?’
Shri C. H. Bhabha: That is a-mat-.

ter of pelicy so far as you'are oon-:
cerned. The section as. it stands. fs.
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applicable. 'Whether . you give sanc-
tion or you do not is a matter of
government policy. We felt it our
duty to point out the hardship that
would be brought on the banking
companies and on the growth of
Indian banking.

(The witnesses then withdrew)

M. Tata Industries Private Limited,
Bombay

Spokesmen:
1. Shri J. D. Choksi.
2. Kumari G. N. Cowasjee.

(Witnesses were called in and they
took their seats).

Chairman: We have all read the
memorandum submitted. Have you
anything to say in addition to or sup-
plement of it?

Shri J. B, Choksi: I should like
to make a few preliminary observa-
tions and also to refer to certain

salient provisions in our memoran-
dum.
Sir, the Group that I represent

appreciates that Company Law is
essentially a matter of regulation and
you must expect more regulations in
matters concerning companies than
in the ordinary affairs of an indivi-
dual. But, Sir, it is our feeling that
the stage has naw been reached, with
the Companies Act of 1956 and this
Bill, where regulation has been
stretched to a point that it prevents
companies from really exercising
their ordinary rights of carrying on
business. That may appear to be a
very general statement, but I would
like to illustrate it. I would only
say this that you have increased the
responsibility on those in charge of
management enormously and you
have reduced our powers and autho-
rity, which is not good; because, when
You increase one’s responsibility,
whether it be an individual or a com-
bany, you should let him have the
authority to match that control which
You have chosen to impose on him.
We feel that that is not there.

* and penalised.

. secution.

Today those in charge of manage-
ment cannot even appoint a eelling
agent for a village for their goods
without going to the shareholders
for sanction. It may seem ridiculous,
but in the result, companies are
forced to commit a breach of the
law. 1 have to go to my shareholders
to sanction the appointment of a sole
selling agent to sell my sewing
machine, If he dies or if I find that
he is not sufficiently honest or homour-
able, I have to go back to my share-
holders. Otherwise my business
comes to a standstill.

1 think this body, which is repre-
sentative of the public of India, if I
may say so, is aware that in large
companies like the Tata Iron and
Steel Company, it costs Rs. 50,000 to
call a general mgeting of the com-
pany. Am I to call a general meet-
ing just to appoint an agent because
the former agent has died? There
should be ways and ways of getting
over these difficulties. The trouble
is every time the company adminis-

tration finds there has been some
malpractice or dishonesty, they
promptly think there is need for

legislative control. If I may say
so, that is a wrong approach. Punish
the wrong-doer, but for goodness's
sake, you have already placed a
strait-jacket on management and now
you are putting shackles to his feet
and it is very difficult to run com-
panies.

There is a general penal provision
that if there is a breach of any of
the provisions of the law, the com-
panies will be liable to be prosecuted
I have asked the de-
partment to tell me to which section
does this apply but I think they are
unable to say so, because there are a
number of provisions of the law
which are purely regulatory. If you
want to increase your capital and if
you do not go through a particular
procedure, your capital is not increas-
ed. But that is not a case for pro-
Those in charge of manage-
ment can only proceed on the basis
that every section has a penalty
attached to it, which makes things



very difficult. I do plead that this
Joint Committee should do something
to break some of these fetters. There
is a further illustration under section
346, Government's sanction is requir-
ed for making changes in the consti-
tution of a managing agent of a com-
pany. In fact, there is @ provision that
you have to get the consent of Gov-
ernment when a managing agent's
partner dies. God, of course, does
not wait for Government's sanction.
If I may say something personal, I
have been a member of the Company
Law Commission which dealt with
these applications running into
thousands, some of which were of the
most trivial character. A share of a
managing agency company changes
by virtue of the death of a member.
You have to go to the Government for
the sanction of the transfer of that
chare from the dead man’s name to

his  successor, The law
is somewhat onerous. If Gov-
ernment does not grant sanc-

tion, the consequence is not that the
share cannot be transferred, but that
the managing agent ceases to hold
his appointment as managing agent,
which is a rather curious result.

From my experience of that Com-
mission, I have found that about 90
per cent of the changes in the consti-
tution are as a result of forces of nor-
mal occurrence. I do beseech this
body, after hearing me, to make that
section applicable only in the event
of a certain number of shareholders
applying to Government to control
any change in the constitution of the
managing agent. We have now a very
fine code under one of the sections
that where 100 shareholders or suth
number of shareholders as represent
10 per cent of the capital apply, Gov-
ernment is entitled to take certain
action to prevent oppression and mis-
management. I request that the same
principle be applied to section 348
also. Let not every alteration in the
constitution of a managing agent be
subject automatically to Govern-
ment’s sanction. It is a waste of pub-
Ue funds; waste of time of the Com-
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pany Law Commission and waste of’
Government's time.

Take the case of a director retiring
in the ordinary course of events. Mr..
Homi Mody, one of my colleagues, is
just retiring, but his retirement is not
effective till the Government of India
sanctions it. I know it is going to
sanction it, but in the usual way, it
will take about 2 months to get the.
approval of the Commission. Why is:
this necessary? So, I ask that these
changes in the constitution should be
made automatically provided !he
managing agents give notice to their
shareholders and the shareholders
have the right within a stated period
of time to apply to Government that
they should approve of the change
in the constitution and then it would
be effective only if Government
agrees to the change. I have that
proposal at page 26 of my memoran-
dum and I do earnestly request the
Joint Committee to be kind enough to
consider it. It will save an enormous
amount of time.

If you look at page 27, there I have
made certain proposals, which T will
not read because I trust they have
been read. There is a proposal which
provides that the death or retirement
of a director should not require ap-
proval. A sub-clause has been added
providing that it will be obligatory
on managing agents within 21 days
to notify the shareholders of such a
change. In the event of such notifi-
cation being given, the powers exer-
cisable by the Central Government
under clause (1) shall only be exer-
cised if within 90 days thereafter an
application is made for that purpose
in the case of a company having a
share capital by not less than 100
members of the company or not less
than one-tenth of the total number of
members, whichever is less, and in:
the case of a company not having a
share capital by not less than one-
fifth of the total number of members.
That formula of representative share-
holders has been adopted in other see-
tions of the Act also. So, I do plea®
that it would go a long way to in-
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crease the despatch of business by
operating companies. As it is today,
we find ourselves in a difficulty. Sir,
that is one of the important sugges-
tions we wish to put forward.

Now, Sir, there is another section
which affects my group of companies
very seriously and if it is put into
operation—I refer to clause 124—it
will mean that Tata Industries which
are the managing agent of a very
large group of companies, simply dis-
appear from business, completely dis-
appear from business, I do not
understand how that section, if I may
say so, crept into the Bill. Frankly
speaking, I think, there has been
some serious misunderstanding in
this position. The Shastri Committee
held a very elaborate enquiry, as
this body knows, into the working
of companies and they made a num-
ber of suggestions and a number of
witnesses were examined by them.
The proposed section provides that
no subsidiary company can be =
managing agent. No such evidence
was laid before the Shastri Com-
mittee. I make bold to say, that no
such evidence has been produced be-
fore Government that there has been
any abuse of authority by subsidiary
companies which are managing agents
or has any malpractice been found
at their doors? Surely, I am entit-
led to ask, if you are going to dep-
rive certain groups of companies of
their ordinary business activities, you
should only do so provided you find
that there has been some serious
misconduct by such groups or their
position as managing agents led to
serious abuse of authority. There is
no instance of that. When I read the
Bill, I turned to the Explanatory
Note to find out what was the reason
for this amendment and all that I
find in the Explanatory Note is a
paraphrase of the clause. If you will
kindlv look at page 112, all that it
says is:

“Clause  124—The proposed
new section provides that no
company shall appoint or em-
ploy as its managing agent any

body corporate which is itself a
subsidiary of another body cor-
porate.”

Shri Morarka: No (egal language.

Shri J. D. Choksi: It is merely
a paraphrase of the section. May I
say this, the Hon'ble Minister himself
has pleaded for decentralisation “-in
the affairs of company. May I say
that the creation of subsidiary com-
panies is a form of decentralisation. I
think, it is hardly necessary for me to
say that before this body. In fact
there are a number of sections of the
Act dealing with subsidiary companies.
Perhaps, the name ‘subsidiary’ is a
misnomer. It gives the impression
that it is an inferior type of animal.
It is not so. It is merely that it is a
specialised company in the sense that
50 per cent of its capital is held by
another company and ultimately, Sir,
the capital of all companies is held
by individuals. Ultimately it is the
individual' who owns companies. In
the case of subsidiary companies, a
holding company has been superven-
ed. In other words, the original
share-holders form a company called
the holding company and then for
certain purposes, to which I will brief-
ly refer, the holding company forms
subsidiary company in which it holds
either the whole or a majority inter-
est in the capital with the object of
transferring some particular fleld or
activity of the parent company to
the subsidiary company. There is as
much delegation in any company
management, whether it be a princi-
pal company or a holding company,
as there is in subsidiary company. All
management of a company is a mat-
ter of delegation.

Now, it has been said that a subsi-
diary company is not qualified to be-
come a managing agent. Why? In
my own group the sutsidiary com-
pany which is the managing agent is
more competent than the holding
company to be a managing agent, be-
cause Tata Sons, the original firm



which was created by late Mr. J. N.
Tata had a number of activities, trad-
ing and otherwise and today its share
capital is mainly held by two large
public charitable trusts created by
the Tata family. In fact, the consti-
tution of that company is such that
it is difficult to appoint other Direc-
tors to its Board. So, Tata Sons de-
vised in 1945 a formula whereby they
created Tata Industries to take over
all the managing agency activities of
the parent firm and as a result of that
creation of Tata Industries we were
able to invite outstanding administra-
tors from Government service, from
public life, specialists, financial ex-
perts, technical experts and we have
a very large Board of 13 or 14
Directors today, each a specialist in
his fleld or a tried admhnistrator in-
cluding administrators that have
grown up through the ranks of the
various Tata companies.

Now, we claim that a company of
that type which is solely devoted to
managing other companies and which
is, therefore, skilled in the technique
of management, and which make it
their study to understand the techni-
ques of management is far better qua-
lified than a trading organisation to
be a managing agent and it is by
creating such a body of specialists
that you get the type of managing
agents which Government want. In
fact, Government itself have suggest-
ed that they must improve the stand-
ard of secretaries of companies be-
cause a large number of companies
have not got the secretarial assist-
ance they need and suggestions have
been made to improve the qualifica-
tions of the secretaries and make
them more fit to perform secretarial
services. Well, Sir, this is actually
what we have done. It is a process
of decentralisation which has merged
into this managing agency company
all the functions of management and
nothing else. They are not concern-
ed with buying cotton, selling cotton;
they are not concerned with acting as
selling agents. They have no other
interests. Their interests are to pro-

22

tect solely the operations of their
principals and I say, with all the em-
phasis that I can, that that body is
much more qualified to act as manag-
ing agents than any other type of
managing agents.

Well, Sir, under the provisions of
this Bill such managing agents dis-
appear completely from the field with-
out any investigation into their acti-
vities, without any evidence of mal-
practice, without any evidence that
they are less competent. On the con-
trary, if the share-holders of the Tata
Group were to be asked, they have
appointed these managing agents un-

animously. When the time came
for appointments of the managing
agents, the Government have ap-

proved these appointments. 1 deal
with the practical facts of life and
companies also have a practical life
and I do earnestly submit that there
is no case for abolishing managing
agencies in the hands of subsidiary
company. That is my point No. 2.
Otherwise, the result will only be this.
If you destroy that particular type of
managing agent, it only means that
you will weaken the managing agent
by converting him to a non-subsidiary
of a powerful holding eompany with
large financial resources. How does
a subsidiary company become a non-
subsidiary company? By transferring
shares in the holding company to the
share-holders of the holding company.
What  purpose does it  serve
Government? What purpose does it
serve the Company Administration?
In my own group Tata Sons’ resour-
ces are about Rs. 10 crores. The
managing agency company, apart from
the individual status of the structure,
has not resources beyond a sum, may
be of a crore of rupees. Now, as a
matter of fact, it is well known that
all responsible holding companies
underwrite the obligations of their
subsidiaries, and in our own case the
managing agents have stood guaran-
tees to the extent of about Rs. 38
crores for the member companies of
which they are managing agents and
the holding companies have joined



in the guarantees, Why destroy that

set-ap? It is a perfectly sound set-up.
It is not a question of control of
authority in a few individuals at all,
It is a question of the whole of the
resources of an industrial house being
put at the service of the companies
which they have promoted. 1 will say
no more an that,

Shri Morarka: Before the witness
goes to the next point I want one
amall clarification. His objection to
‘he provision that no subsidiary com-
panies should be appeinted managing
agents 1 can understand. There was
a discussion that no subsidiary com-
pany should have the managing
agents. Has the witness mny objection
to that—a subsidiary of another
holding company should not have
managing agents?

Chairman: We are discussing clause
124. We shall come to that later.

Shri J. D. Choksi: That will be a

fandamentally different point which I.

shall answer later.

As regards clause 124 it is proposed
that # should apply only to future
appointments of managing agents,
after this Bill becomes law, As the
Joint Committee knows all managing
agencies cease on the 15th of August,
1960. So all appointments effected
from that date will automatically
come under. this ban, That is all I
have to make clear.

I should like to make a suggestion
here and it is right that I should do
it. Under the law as it stands today
holding companies of managing agents
are not subject to the control under
section 346, that is, anv change in
the constitution of a holding company
does not require government sanc-
tion. Although there have been no
cases where it has been said that as
a result of lack of control there have
been abuses on the part of holding
companies of managing agents, I would
submit that clause 127 should be made
of general application, namely that
in future a change in the constitution
of a holding company should be

deemed to be a change in the consti-
tution of the managing agents. Gov-
ernment thereby will have effective
control not merely over the ehange
in the constitution of the subsidiary
company but also a change in the
Board of Directors of the holding
company. In other words, I am sug-
gesting widening the control which is
given under section 346, which I want
to extend to all managing mgencies.

1 have briefly in my preliminary
remarks referred to the plight, if I
may say so, of selling agents. We,
the group of companies 1 represent,
which is a fairly important group,
agree that the duties of selling agents
and of managing agents are incom-
parible with one another. We do not
believe that managing agents should
be interested in any form er even
remotely with the sale of the pro-
ducts of their principal companies, be-
cause there is a conflict of interest,

A managing agent is there to pro-
tect the management of the com-
panies he manages and to control the
activities of selling agents. But we do
say this: do not prevent companies,
and the large majority of them have
honest managing agents, from carrying
on their business, You will thereby
be handicapping companies as against
business partnerships and other firms
which carry on business. When you
say in the case of selling agencies that
they should not only have the appro-
val of the shareholders but also Gov-
ernment’s approval, you are placing
those companies in an inferior competi-
tive position as regards foreign competi-
tors. Today if I want to sell my cloth
in Australia—I do sell my cloth in
Australia—if I appoint a sole selling
agent, I have to go to the shareholders
of my company to get their sanction.
If this Bill becomes law, I may bave
1o go to Government to get Govern-
ment’s sanction also. With all respect
to Government, no self-respecting sel.
ling agent in other countries would



be prepared to submit their appoint-
ment as selling agents to the control
of the Government of India. If we
sell in another country we have got
to sell according to the conditions
that exist there and it puts me in an
entirely incompatible and in an in-
ferior competitive position with foreign
interests selling in that market. Under
this section Government has to approve
the appointment and also the terms
and condtions on which it is made.
Surely it is not our intention, but we
are leading—I do not like the use of
that word—to a totalitarian regime in
matters of business, We do not want
that; we want to see that our busi-
ness activities expand and 1 say it is
wrong to place these companies in this
inferior sort of competitive position
with foreigners.

The trouble is that not merely does
it apply to sales abroad, but even
within the country, Powerful inter-
national corporations can sell within
this country without these restrictions.
But if I have to sell my soap or my
household goods or my sewing ma-
chines in competition with them, I
have to go through this rigorous, time-
consuming, money-consuming proce-
dure. As I told you in some com.
panies it costs Rs. 50,000 to hold. a
general meeting and Government may
take two or three months to give its
approval or sanction to the appoint-
ment of the selling agents. And if 1
am dissatisfied with the selling agent,
or if I want to alter his terms in some
small respect, I cannot do so till I get
the sanction, This is not the way for
any company in any country to run
business. By all means punish us;
have the most drastic penalties if we
commit a breach of the law which
you consider as corrupt; but do not
let us have this form of control. It
does not serve any purpose; it only
tends to create, if I may say so,
a monolithic structure in the company
organisation where every time they
have to come up to Delhi for appro-
val, We do not want that sort of situ-
ation. That is not the decentralisation
which the hon, Minister himself

pleaded for. We want decentralisa.
tion. We frankly do not want any-
thing else. We want to be able to run
our business in an effective manner,
competitive with every other com-
petitor, and we want to see that we
do a good job of our business. And we
are prepared to disclose everything
afterwards and report it to our share-
holders. We can maintain registers
about the appointment of selling
agents, Suppose I appoint a selling
agent in a district. a sole selling agent,
because that is the normal way of
carrying on business; and if he is
satisfactory, I do not want to appoint
another to compete with him. Why
should I, when I want to change his
appointment, go to the shareholders?
After all, I am responsible to the
management. Give me the authority
of management, If I have a business
of my own, without shareholders, I
could do it. And frankly, if the
partnership law weré fo be changed
and if we were allowed to have part-
nership of more than ten persons,
what would be the position? Now ten
persons only can form a partnership;
if it is more than ten persons, you
must have a limited liability company.
1 am confldent that a number of busi-
nesses would convert themselves into
unlimited liability partnerships—if
they could take thousands of partners,
I am quite sure that numerous mem-
bers of the public would like to be-
come members of that partnership—,
rather than go through this procedure.

I would like to make this plain that
in my expreience of the last nine years
I have not come across a single in-
stance where Government has not
done the right thing in approving
applications under the Company Law.
I will say that I have not come across
a single instance. But I will say this
that I have had to wait quite a long
time to get Government’s answers and
that is what matters. It creates only
expenses on the part of the Govern-
ment as well as the company. We have
nothing of this in any o‘her count;y
where you have joint stock enterprise.



We are not allowed to carry on ordi-
nary activities. We are not allowed
to sell in the markets that we select
and through the agencies that we
select, except by control.

And finally I say this, and I say it
with a great deal of emphasis, that
as selling “agents are not really a
creature of the Company Law, this
distinction between selling agents of
limited liability companies and selling
agents of ordinary individuals is
really, if not an actual breach of the
Constitution, against the spirit of the
Constitution, Because, in pith and
substance, it is not a provision relating
to Company Law at all. It is a provi-
sion dealing with trade and commerce.
If the Government of Inda feel that
certain commodities have to be con-
trolled, they should do it quite inde-
pendently of the Company Law ad-
ministration. If the sales of certain
commodities, in the public interests,
have to be controlled and selling
agents have to be approved, by all
means Government have the right,
and they should exercise the right,
but not by virtue of Company legis-
lation. Company legislation is con-
cerned with the administration of com-
panies. Then it would apply to all
bodies that deal in those particular
commodities and not merely to limited
liability companies, and that too to
Indian companies and not to foreign
organisations.

1 have had my say. I may say that
we personally are not so much inter-
ested on this point, but we consider
it is a matter of important principle,
and that is why we want to represent,
with all the emphasis we can, our
point of view to the Joint Select Com-
mittee, ’

The next one is a new creature
under the law—Section 43A Com-
panies. We arcept without question
the principle that when you have pub-
lic funds in private companies, there
should be full control, But when you
have private funds in. private com-
panies, the mere fact that there is a

body corporate which is a share-
holder, should not convert an essen-
tially private company into a public
company. We have dealt with that at
p. 3 of our Memorandum (Clause 15).
We straightway agree that when 25
per cent of the capital—we would
rather have it at 40 per cent, but if the
Legislature feels that it should be 28
per cent.—when this percentage of
capital is held by a public company in
a company, then that other’ company,
even if it is a private company, should
be subjected to the 1liabilities of a
public company under the law, because
then that private company is dealing
with public funds, although indirectly.
That principle is conceded. But that
gituation is a different one from the
case of one or more private companies
holding 25 per cent. of the capital. You

" might have private companies with two

or three members each, indlvidual
members. Surely it is not suggested,
when they form a new private com-
pany for the purpose of business con-
venience so that its accounts are sepa-
rated from their own, that when they
form such a separate entity, there are
public funds invested in it. There are
no public funds. It belongs to, maybe,
twelve or twenty individuals. The
law itself allows fifty persons to form
a private company. So our suggestion
is a simple one. It is that when you
have a group of private companies
holding shares in another private com-
pany, so long as the total membership
of the group including the private
company in which they hold shares
does not exceed fifty, it should not be
treated as a public company. That
is very desirable and I must say it is
quite necessary, because some of the
provisions which are applicable to
public companies cannot by any stretch
of imaginati-n 2nply to such a com-
pany. For iustance, if that were not
so, many managing agency companies
would become public companies. And
we have the curious situation that
while the law provides that the manag-
ing agent should only get up to a
maximum of 10 per cent. of the net
profits of the company he operateh,
the actual remuneration of the dirces.



dors of the managing agents who will
probably be the sole shareholders of
the managing agents will not be the
total remuneration received as manag-
ing -agent but only 10 per cent of the
net profits after deducting all expen-
ses of their management, which makes
it impossible. In fact, the hon. Mr.
Deshmukh, when he was the Minister
in charge of the Companies Bill in
1956, pointed this out on the floor of
ithe House and said:
to control is the total remuneration
paid to managing agents, we do not
care how it is distributed among those
.entitled to it. Anhd not to control the
individual remuneration of the direc-
tors of the companies to whom the
managing agency remuneration s
-paid. Now, that situation surely
should be preserved here. And I do
submit ‘that it is desirable that we
limit section 43A companies to genuine
‘public companies,

1f that suggestion is not accepted, 1
submit in the second alternative, that
when you come to this type of com-
panies which are mainly managing
agency companies, they should not be
subject to the control under section
198, namely that the remuneration of
the directors of that company should
be 11 per cent. of the net profits; in
practice, they are over 150 per cent.
of the net profits,

The only purpose of the managing
agency remuneration is not to create
an asset but to pay for services on
the basis of what the services are
worth; and if a dozen people perform
those services as the managing agents,
they are entitled to distribute the man-
aging agency remuneration amongst
ihemselves. But the imposition of
this section provides that they cannot
get that remuneration at all. That is
not s situation which should be accept-
ed.

So, 1 do feel that the section 43A
class of companies should be limited,
and in any case, should not apply to
managing agency companies, so that
the limitation of section 198 should
not apply to them. T have dealt with

what we seek .
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‘merely point out that I have

all that in the memorandum. I ‘shall
not read the paragraphs, but 1 shall
dealt
with all that from page 3 to page 7
of my memorandum; and 1 do hope
the Joint Committee will see their
way to accept that representation.

There is one further serious objec-
tion, although I think it is more a mat-
ter of form than of substance. The pro-
posal in the Bill states that these com-
panies shall be public companies. My
suggestion is that instead of that, the
language of the section should provide
that these companies should be sub-
ject to the liabilities of public com-
panies. Otherwise, there will be the
following difficulty. There are a
number of companies which have been
promoted as a result of a partnership
between a foreign interest and an
Indian partner. These are closed part-
nerships. We have them in our own
group. They have the approval of
Government. If these are converted
into public companies, and their mem-
bership is to be extended, the original
bargain—and there was an interna-
tional contract as the basis of that bar-
gain—will be destroyed. But, if you
say that they will be subject to the
liabilities of a public company in the
matter of disclosure, but they can re-
tain their qualities as mentioned in
section 3, namely that their member-
ship will be limited so also the rights
of transfer etc., then it is understand-
able. So, I do feel that that amend-
ment should be made,

In connection with this I have dealt
with section 198. There is only one
matter there, under section 198 which
provides for a 11 per cent maximum,
and that is the case of the managing
directors. It has often been, I am
sure, the experience of the depart-
ment that companies managed by ma-
naging directors have to pay more
than 11 per cent of the net profits to
the managing directors in bad years.
After all, in trading companies, lean
vears alternate with good years of
business. In good years of, business,
11 per cent of the net profits may be
a very generous maximum for the re-



muneration of managing directors. In
lean years, they are a very bad onc,
and Rs. 50,000 does not cure the situa-
tion at all. You cannot get certain
types of managing directors for large
organisations on that basis. '

So, the suggestion is this. It is again
a matter of simplification—that when
Government approve—and they have
to approve of the apponitment of ma-
naging directors, and have to sanction
their remuneration—and sanction the
remuneration, which in terms of
salary, is so much a month or so much
a year, that should not be subjected
to the limitation of 11 per cent. Gov-
ernment can take care to see that the
remuneration they give to the parti-
cular gentleman should be a certain
figure, and it should apply irrespective
of whether the company makes a loss
or a profit. Therefore, it would re-
move the overall limitation of section
198 of 11 per cent to any remunera-
tion sanctioned by Government on the
basis of a salary. I agree it applies
to profits. You cannot give a share
on net profits, but any basic salary
should be left out of consideration so
long as it is sanctioned by Govern-
ment. The next suggestion I have is
in the matter of dividends, It is in re-
iation to clause 62, and it appears at
page 11. It relateg to the question of
deduction of depreciation. The pro-
vision there is that depreciation should
be deducted from the profits of a com-
pany before the profits are made
available for distribution of dividends.
We agree to that in principle. But the
depreciation provided is the income-
tax scale. Now, there are several ob-
jections to that in the case of some
companies.

As a matter of fact, the electricity
companies have their own formula
under the Electricity Supply Act,
under which their dividends are con-
trolled by a formula under that Act.
It should not be the law that an elec-
tricity company declaring a dividend
should be subject to both limitations,
because the depreciation scale under
the Sixth Schedule to the Indian Ele-
ctricity Act is an entirely different
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type of depreciation from that provid«
ed under the income-tax law.

Shri Naushir Bharucha: I think
Shri Choksi is referring to the Indian
Electricity Supply Act.

Shri J. D. Choksi: The hon. Member
has rightly corrected me. I was refer-
ring not to the Indian Electricity Act
in reality but to the Indian Electricity
Supply Act of 1948, There are very
rigid financial principles there which:
control the profits of electricity wun-
dertakings. Therefore, we suggest that
the provision should read that the de-
rpreciation should be deducted but that
the basis on which the depreciation
should be deducted should be left to
the directors of the company, because
they are the best judges.

Even in an ordinary trading com--
pany, I may say, under the income-tax
scale, when you undertake large-
scale expansions, it is not possible for
companics to set aside the full income-
tax depreciation, because that is a
very large figure in proportion to the
assets of the company. Under the in-
come-tax scale, the depreciation in the
first five years often knocks off 75 per
cent of the assets; then it tapers down
considerably, and it is very low. Many
companies  would prefer to have a
more even spread of depreciation in
their accounts. So, let us not over-
regulate matters.

We agree in principle that adequate
depreciation should be provided, but
let us not legislate for the type or the
scale. As you will see, we have sug-
gested certain alternative scales, For
instance, there is the straight-line
basis of depreciation as opposed to the
written-down basis provided in the
income-tax law.

There is also the compound intercst
basis, different from the income-tax
basis. All these are different types
of bases. Some of them suit particu-
lar types of busincsses more than the-
income-tax basis. So long ag adequate.
depreciation is provided, let not the.



law regulate the actual basis of depre-
ciation. That is the suggestion I have
1o offer,

T have incidentally referred to clause
200 in my general comments. I do not
want to add much to it except to say
that I do not think you should have a
general omnibus clause like the one
we arc dealing with for penalties and
penal control.  You should specify it
in the section itself. If the depart-
ment feels that it is unequal to it, I
‘would be glad to sit down with them
and specify the sections. I do not think
the department is unable to do that.
Tliey can easily specify the sections.
Let those who run the companies
know which are the sections violation
ol which is likely to attract penalties.
Let us not have a general provision
«of this character,

Shri Mazumdar: Trying to
‘unnecessary work.

Shri J. D. Choksi: But they do a
lot of work; let them do more and spe-
«ify the sections.

avoid

There is one thing which is not dealt
with in the Bill but which arises in-
«rectly. That is on page 25 of my
memorandum. I think there is some
mistake in the existing law which
nceds to be rectified. The existing
law provides that no managing agency
can hold more than ten managing
agencies. We agree with that in prin-
«iple. But the provision is rather
peculiar in that every director shall be
deemed to be a managing agent. One
interpretation of the section, as it is,
therefore, is that if one single director
happens to be a director of 2 manag-
ing agencies, then for the purposes of
this section the two managing agency
companies are grouped together and
they together cannot hold more than
ten. I do not think that that was the
intention; but it is there in the section.
‘The principle should be that no ma-
naging agency can hold more than
ten. If the majority of the directors
of one managing agency company are
also the directors of another manag-
ing agency company, then the two
‘managing agencies can be treated as
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one for the purpose of calculating that
number ten. That seems to be fair
enough. If there are two companies
A and B and if 5 or 6 directors of
company A are also the directors of
company B, it is all right. It is also
right if there are two companies, one
with 5 directors and the other with
ten, and three directors of the com-
pany with 5 directors are directors of
the other with ten; because a majority
of the company with b6 directors are
directors of the other company, They
can be grouped together. But, surely,
one individual common directorship
should not make both companies to-
gether subject to a total number of
10.

In our own group, just for purposes
of investment—we have moneys in-
vested in other managing agencies,
may be 3 or 4, we have a single direc-
tor in these companies. If these ma-
naging agencies are grouped together,
that is really not quite fair and it is
going far beyond the requirements.
There is really no abuse which re-
quires to be rectified. There is no
connection between the management
of these companies and the companies
of this group. But still the law brings
them all into one body of managing
agents. So I submit that this provi-
sion requires rectification.

There is one other point that 1
would like to refer to—page 34, clause
202. In our view this section is quite
unnecessary. It provides that where
the Central Government is required or
authorised by any provision of the
Act to accord approval or sanction or
to give directions or to grant exemp-
tions, it may do so subject to such con-
ditions or limitations as it may think
fit to impose. If I may say so, the
lack of this provision has not been
felt at all. In fact, when they impose
conditions on applications made by
parties, they do it with the consent of
the parties. They say, ‘either you ac-
c¢pt these conditions or we reject your
application.’ It seems to me quite un-
necessary to have this provision. It
really amounts to legislation by exe-
cutive action, because conditions may



be attached which are not germane to
the particular provision. The right to
impose the conditions is absolute here.
1 think that should be restricted,

That is all my representation. I will
be glad to answer questions,

Shri Tangamani: 1 would confine
myself to only the points which you
have explained. Lastly, you referred
to certain penal provisions, particu-
larly, to clauses 200 and 190. In what

form would you like to have these
penal provisions?
Shri J. D. Choksi: My suggestion

was a simple one.

Shri Tangamani: Do you not agree
that any violation of certain things
laid down here will have to meet with
penalties? Don’t you think that such
a provision is necessary?

Chairman: He said that many of the
provisions are regulatory only and
there is an omnibus clause that any
violation would be liable to punish-
ment. He has stressed the point that
all the provisions, which if violated,
would meet with punishment, should
be specified.

Shri Tangamani: There are certain
clauses which lay down pcnalties; for
instance clause 190 deals with a parti-
cular type of offence. The witness
referred to clause 200—that is section
68292 —where it is said that any default
made by the company and every offi-
cer of the company in complying with
the provisions of the Act will be met
with certain penalties. Would you not
like to have a kind of residuary clause
like that? What is your objection?

Shri J. D. Choksi: I would like you
to place yourself in the position of
those actually concerned with the
management of business. We should
like te know whether we are liable to
penalties. and, if so, for violating what
provisions of the law? Surely, we
must know what is the crime for
which we are liable to be penalised.
Is there any objection to set out in the
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soctions themselves—in this clause 200
itself—the sections to which the
penalty applies?

If this provision is allowed to re-
main here, the department may take
action—the local registrar may take
action—in cases which are not funda-
mentally penal. Supposing a company
sets out to increase its capital without
going through the required procedure—
the law is that that increased capital
does not exist. There are civil pro~
ceedings which can rectify this. But
the Registrar may choose to prosecute
the company and then the magistrate
will have to go into the question whe-

ther this section applies or not. Why
create all these problems?
Shri Tangamani: What is your

objection to punishment being given
without any option to five in the case
of section 614A?

Sub-clause (2) of the new section—
section 614A—says:

“Any officer or other employee of
the company who fails to comply
with an order of the Court under
sub-section (1) shall be punishable
with imprisonment for a term which
may extend to six months.”

That is without any option to fine in
such cases.

Shri J. D. Choksi: There may be ex-
tenuating circumstances and that is all
that I have to say, because after an
order is passed, condition; may change
and it becomes impossible for the
particular officer to comply. That is
why imprisonment should not be per-
emptory under the clause.

Shri Tangamani: My next point is
regarding clause 15, namely, the crea-
tion of 43A companies. I find that the
explanation that you have given now
shows that you have considerably
watered down the stand you have
taken in the memorandum. May I
take it that you are welcoming this
43A companies with all controls as 1Y
they are public compeanies?

Shri J. D. Choksi: I have not watered
down what I have said in the memo-
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randum. I have merely referred to the
salient features of the memorandum.
1 have first of all said that the appli-
cation of 43A should be restricted to
those companies which really deal with
public funds. I accept that. But I say
it should not be applied to a group of
private companies in which no public
funds are invested.

Shri Tangamani: Then what is your
objection to 11 per cent. under clause
60 which has been allowed?

Shri J. D. Choksi: As 1 said, if you
accept my proposal of limiting the
43A to genuine public companies, as I
call them, then the limitation about
section 196 does not apply. But if you
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