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FOREWORD

Political defections among legislators have been a cause of concern in
democratic political systems the world over, more so in parliamentary polities where
the stability of the government is dependent on the support of the Legislature Party
or coalition of parties. Political defections betray the mandate of the electorate, the
fundamentals of a party system and lead to political instability. That being so, different
countries have either evolved conventions or framed laws and rules to deal with
political defections.

The Indian polity has also had to contend with the menace of political defections
time and again, bringing in its trail political instability, both at the Centre and in the
States, on several occasions. It was against this backdrop that the
anti-defection law as envisaged in the Constitution (Fifty-second Amendment) Act,
1985 was passed. The Act sought to curb individual defections in the Legislatures
by providing for disqualification of the defecting member while it allowed splits and
mergers of political par:‘es under certain conditions. The operation of the provisions
of the Act over the years brought to the fore many grey areas in the law. This led
to demands from varied quarters to review the law.

The Dinesh Goswami Committee on Electoral Reforms, the Law Commission
of India and the National Commission to Review the Working of the Constitution
also recommended a review of the anti-defection law. The issues arising out of the
decisions given by different Presiding Officers and the interpretation of the law by
various courts were discussed at the Conferences of Presiding Officers of Legislative
Bodies in India as well. In view of the near unanimity among the Presiding Officers
for a review of the law, the then Speaker of Lok Sabha and Chairman of the
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Conference, Shri G.M.C. Balayogi constituted in October 1998 a Committee of
Presiding Officers headed by the Speaker of the West Bengal Legislative Assembly,
Shri Hashim Abdul Halim, to go into different aspects of the matter. The Committee
presented its Report in February 2003 recommending inter alia that the provisions
relating to splits and mergers be deleted from the Tenth Schedule; the terms
'voluntarily giving up membership' and ‘political party’ be defined; and that a time
frame be laid down for decisions on the anti-defection cases.

In December 2003, the Parliament passed the Constitution (Ninety-first
Amendment) Act, omitting the provision relating to splits from the Tenth Schedule
to the Constitution. The Act further provided that a member of Parliament or of a
State Legislature belonging to any political party who is disqualified under the
provisions of the Tenth Schedule shall also be disqualified for being appointed as a
Minister or for holding a remunerative political post for the duration of the period
commencing from the date of his disqualification till the date on which the term of
his office as such member would expire or where he contests any election to either
House of Parliament before the expiry of such period, till the date on which he is
declared elected, whichever is earlier.

Any living law has to be dynamic to respond to the changing needs of the
times. The efficacy of the amended anti-defection law will also be put to test in the
years ahead. In such a scenario, a comparative understanding of the provisions of
the anti-defection law in different countries will be of help in addressing the concerns
of Presiding Officers, legislators, and others. In this context, the present volume
compiled by the learned Secretary-General of Lok Sabha, Shri G.C. Malhotra, putting
together the provisions of the anti-defection law in various Commonwealth
Parliaments, the summaries of cases under the Tenth Schedule in the Indian
Parliament and State Legislatures, the text of important decisions of Presiding Officers
and extracts from some selected judicial pronouncements will be of great value in
taking a holistic view in the matter.

As Secretary-General of Lok Sabha, Shri G.C. Malhotra has been assisting
successive Speakers in dealing with defection related cases. He was also the
Secretary to the Halim Committee of Presiding Officers of Legislative Bodies
constituted in 1998 to review the anti-defection law. He has put his vast experience
and knowledge of the subject to effective use in this volume. I commend Shri

Malhotra and his dedicated team of officers for the good work they have done in
bringing out this volume.
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I am sure, the volume will be of use to all concerned, particularly the Presiding
Officers, jurists, parliamentary officials, researchers and academics.

Cw-vM' ‘\“’1"’%"/’ |

New Delhi (SOMNATH CHATTERIJEE)
March, 2005
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PREFACE

Political defection or shifting of party allegiance by legislators for varied reasons
is a problem, which is being faced by many parliamentary democracies of the world
today. Parliaments have attempted to tackle the problem of defection, which is also
referred to variously as floor-crossing, carpet-crossing, waka-jumping, etc. in
a manner best suited to them, consistent with their native realities. While some
Parliaments deal with political defection with the help of conventions, others cope
with it through constitutional or legal provisions and rules of procedure. Some countries
like India, Bangladesh, South Africa and New Zealand have enacted specific
legislations including amendment of their Constitutions in this regard. Yet, defections
by legislators continue to persist in varying degrees in many Parliaments sometimes
even threatening the stability and eventually leading to the fall of Governments. For
example, in Sri Lanka on two occasions, once in 1964 and later in 2001, Governments
fell due to defections. Governments have also fallen elsewhere in the world, including
the United Kingdom where there is no Anti-defection Law, due to defections or
splitin a political party.

In India, although political defections did occur even during the
pre-Independence d:-ys, and more particularly since the 1960s onwards, the
emergence of coalition politics in States added a new dimension to the problem,
threatening political stability in the country. This set in motion prolonged deliberations
in various fora for curbing the increasing incidence of defections. It was against
this backdrop that in 1985, through the Constitution (Fifty-second Amendment)
Act, the Tenth Schedule, popularly known as the Anti-defection Law, was added to
the Constitution of India. The Tenth Schedule stipulated certain provisions as to
disqualification of members of Parliament and State Legislatures on the ground of
defection and provided for exemptions in cases of split and merger of political
parties. In pursuance of provisions of the Tenth Schedule, the Members of Lok



(x)

Sabha (Disqualification on Ground of Defection) Rules, 1985 were framed which
came into force on 18 March 1986. Subsequently, the State Legislatures also framed
Rules in this regard to enforce the law.

The Anti-defection Law in India has been in operation for about 20 years
now. Even after the Law came into operation, Governments have fallen in some
States due to political defections. For instance in Goa in 1989, in Sikkim in 1994 and
in Arunachal Pradesh in 1999 and in 2003, Governments fell because of floor crossing.

During the period of two decades, a large number of cases pertaining to
disqualification of members and splits/mergers of Legislature parties in Parliament
and State Legislatures in India were decided by the Presiding Officers. While the
law has acted as a deterrent to discourage political defections amongst legislators,
the Presiding Officers have often experienced considerable difficulty in applying its
provisions in their spirit and content. Therefore, a unanimous view in favour of
reviewing the law emerged. As the first step, through the Constitution (Ninty-first
Amendment) Act, 2003, the provision regarding splits was omitted from the Tenth
Schedule to the Constitution. The Act also envisaged penalty to discourage defection
by debarring the defecting legislators from holding Ministerial or remunerative political
posts unless re-elected to the Legislature.

The large number of defection related cases, various issues involved in them,
decisions of different Presiding Officers and judgements of the Courts, etc. did
generate considerable debate over the years in legislative, legal, media and academic
circles on all these matters. In this context, it was felt that it would be worthwhile
to chronicle all information at one place for a comprehensive study of the subject.
It was in this context that this study on Anti-defection Law in India was conceived.
Soon thereafter, work relating to the project was started and attempts were made to
collect and collate information on the subject available with Lok Sabha Secretariat.
The Rajya Sabha Secretariat and all the State Legislature Secretariats were also
requested to send relevant material in this regard.

While the work relating to the project was in progress, the Speaker of Tanzania
and the then Chairman of the Executive Committee of the Commonwealth
Parliamentary Association (CPA), Mr. Pius Msekwa during the informal discussion
on the subject with the then Speaker of Lok Sabha, Shri G.M.C. Balayogi and me
at the Sixteenth Conference of Commonwealth Speakers and Presiding Officers in
Kesane, Botswana, in 2002 made a suggestion to broaden the scope of the project
by including therein information about the anti-defection cases and laws in the
Commonwealth countries.

The Secretaries-General/Clerks of 52 Commonwealth (national) Parliaments
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were thereafter requested to provide information relating to political defections and
anti-defection laws in their Parliaments inter alia in the form of replies to a
Questionnaire on political defections, drafted for the purpose. Subsequently, a
Questionnaire was also circulated among the Secretaries-General/Clerks participating
in the Inter-Parliamentary Union (IPU) Conference held in Mexico in April 2004.
Information about 65 world Parliaments, particularly those of the Commonwealth
Parliaments, included in the study, is largely based on the responses to the
Questionnaires received from them.

The study shows that in Lok Sabha in 16 cases, 13 members were declared
disqualified. Of these, four members who were disqualified during the Tenth Lok
Sabha filed writ petitions in the High Court and were granted stay on the order of
the Speaker till the disposal of the writ petitions. The Lok Sabha was dissolved
before the disposal of the writ petitions, and therefore, they continued to be members
of the House till the dissolution of the House. Hence in net effect, only nine members
actually stood disqualified. As many as 22 claims for splits and 13 claims for mergers
were made in the Lok Sabha out of which 20 claims for splits and 12 for mergers
were allowed. In the case of two claims for splits, no decision could be taken due to
dissolution of the Lok Sabha. One merger was not permitted.

In Rajya Sabha, petitions for disqualification of two members were filed, as a
consequence of which both the members were disqualified. There were 10 claims
for splits and 13 claims for mergers which were allowed.

As per information received from the State Assemblies, there have been 97
cases seeking disqualification of members. Out of these, 46 cases were allowed,
41 disallowed and 10 cases were rendered infructuous. In the 46 cases allowed, a
total of 113 MLAs were declared disqualified. As regards claims for splits and
mergers, all the 68 claims for splits and 81 of mergers were allowed. In State
Legislative Councils, seven claims each for splits and mergers were allowed.

Besides information relating to disqualification, split and merger cases in India,
the volume also ccatains country summaries in respect of 40 Commonwealth
Parliaments.

The study on the whole gives an insight into the manner in which various
countries have sought to address issues relating to political defections. It comprises
five Chapters. Chapter 1 deals with the ‘Genesis of the Law’, highlighting the
etymology of the term ‘defection’ and the imperatives of its enactment, particularly
in India. Chapter 2 contains an overview of the laws and experience of the world
Parliaments, particularly in the Commonwealth. Country summarie§ are given in
Chapter 3. Chapter 4 details the Indian scenario based on the cases decided in the
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Lok Sabha, Rajya Sabha and the State Legislatures. Some of the cases decided by
the Presiding Officers were challenged in the courts of law and the courts pronounced
their judgements thereon. Of these, six important judgements have been suitably
reproduced in this Chapter. Chapter 5 gives an account of some of the lacunae
noticed in the law and the recommendations to tackle such deficiencies, made by
the Election Commission of India, the Law Commission of India, the National
Commission to Review the Constitution, etc. The endeavours of the Conferences
of Presiding Officers of Legislative Bodies in India to make the law more effective,
are also stated in this Chapter.

Apart from this, the Study carries several Annexures containing useful
information including the decisions given by the Speakers of Lok Sabha and Chairmen
of Rajya Sabha and opinions of the Attorney - General for India on some issues
pertaining to the law. Besides, a catalogue of the existing literature on the subject in
the form of a ‘Bibliography’ has been added to facilitate further reference. A Case
Index and a Subject Index have also been included in the book to facilitate quick
reference and consultation.

I am deeply beholden to the Hon’ble Speaker of Lok Sabha, Shri Somnath
Chatterjee, himself a legal luminary, for his constant encouragement inspiring us to
finalise the work expeditiously. I profoundly thank him for contributing an illuminating
Foreword to the book which has indeed enhanced the worth of this publication.

I also place on record my heartfelt gratitude for the unflinching support received
from the former Speakers of Lok Sabha, late Shri G.M.C. Balayogi and Shri Manohar
Joshi during whose tenures this project was initiated and carried through.

I would like to sincerely thank my distinguished colleagues in foreign
Parliaments who responded to our Questionnaires and queries and made available
valuable information about their Parliaments for this study.

Iam grateful to Dr. Yogendra Narair, my distinguished colleague and Secretary-
General, Rajya Sabha, for providing information pertaining to the Rajya Sabha.
also express my great appreciation and thanks for the dedicated endeavours made
by the Secretaries of all the State and Union Territory Legislatures in India in
providing information relating to their Legislatures and for their unstinted support
and cooperation in bringing out this publication.

It would not be out of place to mention that such a major project could not
have been completed without the support of a dedicated team of officers and staff.
I'would like to particularly acknowledge the hard work put in by Shri R.C. Ahuja
and Shri VK. Sharma, Joint Secretaries; Dr. Rupa Narayan Das, Deputy Director,
Shri Ravindra Garimella, Under Secretary; Km. Samita Bhowmick, Dr. Jayadev
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Sahu and Shri B. Phani Kumar, Assistant Directors; and Shri M.K. Sharma,
Research Officer.
Thanks are also due to Shri B.V. Gupta and Shri Vivek Gupta of the
Metropolitan Book Co. Pvt. Ltd., Delhi, for their cooperation in publishing the book.
We hope that the study will be a valuable reference manual and a helpful
guide to Presiding Officers, parliamentarians, jurists, academics and others interested

in the subject.
(ol

New Delhi, (G.C. MALHOTRA)
May, 2005
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CHAPTER ONE
GENESIS OF THE LAW




1

Genesis of the Law

Democracy, as aptly defined by Abraham Lincoln, "is the Government of the
people, by the people and for the people." The will of the people is expressed
through the ballot box. The ballot determines the party which would run the
Government. Election is thus a vital component in a democratic system of
governance. In a democracy, emergence of political parties with different and
diverse ideologies is but natural. Free and fair competition amongst political parties
at the hustings for wresting power to govern the country is indicative of a vibrant
democracy. Political parties give concrete shape to divergent ideologies and are
essential for success of any democracy. However, defections are a matter of concern
for the party system.

To be in power, a party or a combination of parties must have the support of
majority of the members of the House. When no party commands majority, some
parties agree to form a coalition Government on the basis of a broad common
programme. Sometimes, political parties even form a pre-poll alliance, particularly
in the era of coalition governments. It is in such a situation that defection by a few
members reduces the coalition Government into a minority. Defection may take
place on grounds of ideology and principle or otherwise. Be that as it may, defection
or changing of affiliation is a political reality in a democratic polity and more so in
a parliamentary polity.

Etymology of the term 'defection’

The term defection appears to have been derived, as the dictionary meaning
suggests, from the Latin word 'defectio', indicating an act of abandonment of a
person or a cause to which such person is bound by reasons of allegiance or duty,
or to which he has will fully attached himself. It, similarly, indicates revolt, dissent,
and rebellion by a person or a party. Defection thus connotes the process of
abandoning a cause or withdrawing from it or from a party or programme. It has
thus an element, on the one hand, of giving up one and, on the other, an element of
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joining another. When the process is complete by reason of a person defecting
from a cause or a party or a programme, he is termed as a defector. Defection
thus is a process by which a person abandons or withdraws his allegiance or duty.
Traditionally, this phenomenon is known as 'floor crossing' which had its origin in
the British House of Commons where a legislator changed his allegiance when he
crossed the floor and moved from the Government to the opposition side, or vice-
versa.

Defections in the United Kingdom

It may be mentioned in this connection that in the carly stages of their
parliamentary strugglcs for political power in the United Kingdom, members
resorted to defections frequently and even in large numbers. Williain Gladstone,
regarded as the "grand old man" of British liberalism, began his Parliameniaiy
career as a Conservative Member when he was elected to Parliament in December
1832. During Peel's second Ministry (1841-46), he crossed over to the Liberal side
and was made Vice-President of the Board and later Secretary of State for the
Colonics.

In 1886, there was a mass defection from the Liberal Party. Joseph
Chainberlain was strongly opposed to the Irish Home Rule Bill and crossed the
floor along with 93 other Liberal and Whig MPs. The defectors form=d an
independent group called the Libcral Unionists, but they voted with the
Conservatives. The Home Rule Bill was defcated at the second reading stage and~
the Gladstone ministry had to resign.

Winston Churchill's political career was marked by repeated floor crossing.
Churchill began his parliamentary life as a Conservative. In 1904 he defected
from the Conservative Party and crossed over to the Liberal Party. From 1904 to
1922, Churchill remained a Liberal. In 1922, he contested the election as a "Lloyd
George Liberal". *

Defections in India

Indian politics has been no exception to this phenomenon of defections. In
fact, the history of defections in India can be traced back to the days of Central
Legislature when Shri Shyam Lal Nehru, a member of Central Legislature changed
his allegiance from Congress Party to British side. To cite one more instance, in
1937 Shri Hafiz Mohammed Ibrahim, who was elected to the Uttar Pradesh

* Sudarshan Agarwal, The Anti-defection Law in India, Parliamentarian, January 1986, LXVII No. 1,
P22
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Legislative Assembly on the Muslim League ticket defected to join the Congress.

In late sixties, the phenomenon of changing political party for reasons other
than ideological, engulfed the Indian polity. According to the Chavan Committee
Report (1969), following the Fourth General Elections, in the short period between
March 1967 and February 1968, the Indian political scene was characterized by
numerous instances of change of party allegiance by legislators in several States.
Out of roughly 542 cases in the entire two-decade period between the First and the
Fourth General Elections, at least 438 defections occurred in these 12 months alone.
Among Independents, 157 out of a total of 376 elected, joined various parties in
this period. That the lure of office played a dominant part in decisions of legislators
to defect was obvious from the fact that out of 210 defecting legislators of various
States, 116 were included in the Councils of Ministers which they helped to form by
defections.

Rationale Behind the Law

There have been cases of political defection both within and outside the
Commonwealth. Therefore, efforts have been made by various Parliaments to
cope with the problem with the help of legislations*. Generally speaking, the
rationale behind cnacting an anti-defection law, providing for punitive measures
against a member who defects from one party to another after election, is that it is
aimed at ensuring stability especially in a parliamentary form of government. The
law on defection seeks to provide safety measures to protect both the government
and the opposition from instability arising out of shifts of party allegiance.

There are instances where governments have fallen due to defection from or
split in a political party. For example, in Sri Lanka on two occasions, in 1964 and
2001, Government fell due to defection. Governments have also fallen elsewhere
in the world, including in the United Kingdom where there is no
Anti-defection law, due to defection or split in a political party. In India also even
after the Anti-defection law came into operation, Governments have fallen in various
States due to political defections as in the case in Goa in 1989, Sikkim** in 1994 and
Arunachal Pradesh** in 1999 and 2003. These examples are only illustrative and
not exhaustive.

In modern democracies, most of the members are elected to Parliament with
substantial support and help from their parties and on the basis of their party

*  For details, see Chapter 2.
** See G.C. Malhotra Cabinet Responsibility to Legislature - Motions of Confidence and No-
Confidence in Lok Sabha and State Legislatures (Dethi: Metropolitan, 2004) pp 187 to 206 and
775 to 790.
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manifestos. Constituents cast their votes in favour of contesting candidates not only
keeping in mind their personal qualities but also the policies and programmes of
their parties. It is, therefore, argued that a successful candidate is bound by the
pledges made by his party during the electioneering. He is expected to remain loyal
to his party and abide by the party discipline. If he chooses to leave the party, he
must lose his membership too.

This logic could be put forward equally forcefully in the case of the countries
having the system of proportional representation in which parties play a crucial role
in getting their members elected. Anti-defection law should be an essential component
of such a system to ensure that the results of an election are not adversely affected
by defecting members who gained their seats in the legislature solely because of
their position on the party list.

On the other hand there is also a school of thought which holds the view that
the anti-defection laws tend to restrict the freedom of members of Parliament in
the performance of their duties and interfere with the member's right to freedom of
speech and expression.

In view of the above, it may not be out of place to mention here that while
stability of the government is important, equally desirable is its accountability to
the House which consists of members who in turn are accountable not only to their
political parties but also to the electorate.

Evolution of Anti-defection Law in India

The genesis of the endeavours towards bringing forward a legislation in India
for curbing the malaise of defections can be traced to a private member's resolution
moved in the Fourth Lok Sabha on 11 August 1967 by Shri P. Venkatasubbaiah,
When Shri P. Venkatasubbaiah's resolution in Lok Sabha was under discussion, the
propriety of legislators changing their allegiance from one party to another and
their frequent crossing of the floor and its effect on the growth of Parliamentary
democracy was actively deliberated upon ‘in the Presiding Officers' Conference
held in New Delhi on 14 and 15 October 1967. After due deliberations, the Presiding
Officers' Conference left the task of taking steps towards curbing defectlons to the
political parties and the Government.

Shri Venkatasubbaiah's resolution was discussed in Lok Sabha on 24
November and 8 December 1967. The resolution in its final form as passed
unanimously by the Lok Sabha on 8 December 1967, read as under:-

This House is of opinion that a high-level Committee consisting of
representatives of political parties and constitutional experts be set up
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immediately by Government to consider the problem of legislators
changing their allegiance from one party to another and their frequent
crossing of the floor in all its aspects and make recommendations in
this regard.

In consonance with the opinion expressed in the resolution, a Committee
on Defections, as mentioned earlier, was set up by the Government under the
chairmanship of the then Union Home Minister, Shri Y.B. Chavan. The other
members of the Committee were Shri P. Govinda Menon, the then Union Law
Minister, Shri Ram Subhag Singh, the then Minister of Parliamentary Affairs and
Communications and Sarvashri P. Venkatasubbaiah, Bhupesh Gupta, P. Ramamurti,
S.N. Dwivedy, Madhu Limaye, K. Anbazhagan, Jaya Prakash Narayan, Raghuvir
Singh Shastri, N.C. Chatterjee, M.C. Setalvad, C.K. Daphtary, S. Mohan
Kumaramangalam, Prof..N.G. Ranga, Prof. Balraj Madhok, Dr. Karni Singh and
Dr. HN. Kunzru.

On 18 February 1969, the Report of the Contmittee was laid on the Table of
Lok Sabha. The Committee recommended that a Committee of the representatives
of the parties in Parliament and State Assemblies be constituted to draw up a code
of conduct for the political parties with particular reference to the problem of
defections and to observe its implementation by discussions among themselves.

It also recommended that no person who was not a member of the lower
House should be appointed as Minister/Chief Minister. The Committee advised
for a Constitutional amendment in this regard without affecting the existing
incumbents in office.

The Committee further recommended that a defector should be debarred for
one year or till such time he resigned his seat and got re-elected, from appointment
to the office of a Minister, Speaker, Deputy Speaker or any post carrying salary
and allowances to be paid from the Consolidated Fund of the Union or the States
or from the funds of the Government Undertakings.

The Constitution (Thirty-second Amendment) Bill, 1973

As the Y.B. Chavan Committee's recommendations could not provide adequate
solution to the problem of defections, the Constitution (Thirty-second Amendment)
Bill, 1973 was introduced during the Fifth Lok Sabha on 16 May 1973 for
constitutionally providing for disqualification on defections.

The Bill provided for disqualification of a member from continuing as a
member of either House of Parliament, if he voluntarily gave up membership of
his political party which sponsored him as a candidate at elections or if he without
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prior permission voted or abstained from voting in the House contrary to any direction
issued by the political party to which he belonged. The Bill further provided that
such person shall not be disqualified if he voluntarily gave up his membership of
such a political party by reason of a split therein. Numerical strength for a split was
however not specified. The Bill did not apply to members of unrecognized political
parties, independents and nominated members:

The Bill vested powers to decide the question of disqualification of members,
on reference by the political party or any person or authority authorized by it, in
the President of India in the case of members of Parliament and the Governors in
the case of members of State Legislatures.

On 13 December 1973, a motion for reference of the Constitution (Thirty-
second Amendment) Bill, 1973 to a Joint Committee of the Houses of Parliament
was adopted in the Lok Sabha. On 17 December 1973, the concurrence motion in
this respect was adopted in the Rajya Sabha. The Joint Committee of the Houses of
Parliament became defunct upon dissolution of Fifth Lok Sabha on 18 January
1977.

The Constitution (Forty-eighth Amendment) Bill, 1978

On 28 August 1978, another attempt was made in this direction by bringing
forward the Constitution (Forty-eighth Amendment) Bill, 1978 in Lok Sabha.
Several members belonging to both ruling party and opposition parties opposed
the Bill at the introduction stage itself. The members took serious objections to the
alleged misrepresentation of facts in the Statement of Objects and Reasons inasmuch
as the members were not consulted over the provisions of the Bill, whereas the
Statement of Objects and Reasons of the Bill said "the problem cuts across all
parties. It has been examined in consultation with the leaders of political parties".
Some salient features of the Bill were the following:-

(i)  Independent and nominated members were allowed to join political

parties after election only once.

(i) A member belonging to a political party would be disqualified if he
voluntarily gave up the membership of the political party to which he
belonged or he was expelled from the party for voting against party
direction without prior permission subject to expulsion within 30 days
from such voting.

(iii)  In case one-fourth of the members of legislature party or where the
strength was less than 20, not less than five members formed a new
political party and such party had been recognized by the Presiding
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Officer or registered with the Election Com nission, the members of
the new political party would not be disqualified.

(iv)  The Bill applied to the members of those political parties only, which
were registered with the Election Commission or recognized by the

Presiding Officer.
In view of stiff opposition, the Minister withdrew the motion for leave to

introduce the Bill by the leave of the House.
Introduction of Anti-defection Law

Immediately after the general elections which were held in December 1984,
the President of India said in his Address to both Houses of Parliament assembled
together on 17 January 1985 that the Government intended to introduce in that
session a Bill to outlaw defections. In fulfillment of that assurance, the Government
introduced the Constitution (Fifty-second Amendment) Bill in the Lok Sabha on 24
January 1985. The Statement of Objects and Reasons appended to the Bill stated:

The evil of political defections has been a matter of national concern.
If it is not combated, it is likely to undermine the very foundations of
our democracy and the principles which sustain it. With this object, an
assurance was given in the Address by the President to Parliament
that the Government intended to introduce in the current session of
Parliament an anti-defection Bill. The Billis meant for out-lawing
defection and fulfilling the above assurance.

In order to bring about a national consensus on the Bill, the Prime Minister
held prolonged consultations with the leaders of Opposition parties/groups. The
Government acceded to the demand of dropping a controversial clause from the
Bill relating to disqualification of a member on his expulsion from his political
party for his conduct outside the House. The Bill was passed by Lok Sabha and
Rajya Sabha on 30 and 31 January 1985, respectively. It received the President's
assent on 15 February 1985. The Act, which came into force with effect from 1
March 1985 after issue of the necessary notification in the Official Gazette, added
the Tenth Schedule to the Constitution.

The Members of Lok Sabha (Disqualification on ground of Defection) Rules,
1985 framed by the Speaker, Lok Sabha (in terms of para 8 of the Tenth Schedule)

for giving effect to the provisions of the Tenth Schedule came into force w.e.f.
18 March 1986.
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The Constitution (Ninety-first Amendment) Act, 2003

In response to the demands made from time to time from various quarters for
strengthening the Anti-defection Law on the ground that the provisions of the Tenth
Schedule to the Constitution have not been able to achieve the desired goal of
checking defections, the Government introduced in the Lok Sabha on 5 May 2003,
the Constitution (Ninety-seventh) Amendment Bill, 2003. The Standing Committee
on Home Affairs to which the Bill was referred presented their Report to the Rajya
Sabha on 5 December 2003 and it was laid on the Table of Lok Sabha on the same
day.

The Minister of Law and Justice, Shri Arun Jaitley moved the motion for
consideration of the Constitution (Ninety-seventh Amendment) Bill, 2003 on 16
December 2003 in the Lok Sabha. He also moved amendments incorporating certain
rccommendations of the Standing Committee. The amendments were accepted and
the Bill as amended was passed by Lok Sabha the same day. The Rajya Sabha
passed the Bill on 18 December 2003. It was assented to by the President on
1 January 2004 as the Constitution (Ninety-first Amendment) Act, 2003 and was
notified in the Gazette of India on 2 January 2004.

The Act omitted the provision regarding splits from the Tenth Schedule to the
Constitution and provides that a member of either House of Parliament or of a
State Legislature belonging to any political party who is disqualified under paragraph
2 of the Tenth Schedule shall also be disqualified to be appointed a Minister or
hold a remunerative political post for the duration of the period commencing from
the date of disqualification till the date on which the term of his office as such
member would expire or where he contests an election to either House of Parliament
or Legislature of a State, before the expiry of such period, till the date on which he
is declared elected, whichever is earlier. The Act also lays down that the total
number of Ministers in the Council of Ministers both at the Union and the State
level shall not exceed 15 per cent of the total number of members of the Lower
House, provided that the number of Ministers in a State shall not be less than
twelve.

Anti-defection Law in Jammu and Kashmir

It is significant to mention that even before the enactment of the Constitution
(Fifty-second Amendment) Act, in 1985, the Jammu and Kashmir Legislature had
passed a Bill amending the Jammu and Kashmir Representation of the People Act,
1957, with a view to disqualifying a political defector from being a member of
either House of Jammu and Kashmir State Legislature. The Bill passed by both
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Houses of the Legislature became law with effect from 29th September, 1979.
The Act, inter alia provided for disqualification of a member in Legislative Assembly/
Council (a) if he, having been elected as such member, voluntarily gives up his
membership of the political party by which he was set up as a candidate in such
election or of which he became a member after such election, or (b) if he votes or
abstains from voting in such House contrary to any direction or whip issued by such
political party or by any person authorized by it in this behalf, without obtaining prior
permission of such party or person. After the Constitution (Fifty-second Amendment)
Act, the Seventh Schedule has since been added to the Constitution of Jammu and
Kashmir in the year 1987 which is popularly known as Anti-defection Law. It is
also pertinent to mention that even after deletion of the split provision from the
Tenth Schedule after enactment of the Constitution (Ninety-first Amendment) Act,
the provision relating to split continues to exist in the Anti-defection law of Jammu
and Kashmir.

It is noteworthy to mention that in case of Jammu and Kashmir if any question
arises as to whether a member of the House has become subject to disqualification
under the provisions of the law, the question shall be referred for the decision of the
Leader of the Legisiature Party to which such member belongs and his decision
shall be final. In case, however, where the question which has arisen relates to a
member belonging to a political party which has not elected any Leader of its
Legislature Party, the question shall be referred for the decision of the Speaker or,
the Chairman, as the case may be, and his decision shall be final.

However, if the question which has arisen relates to a member not belonging
to any political party, the question shall be referred for the decision of the Speaker
or the Chairman, as the case may be, and his decision shall be final. No case under
Anti-defection Law has been reported so far in Jammu and Kashmir.

Anti-defection law is thus dynamic. The law has been amended in response
to changing needs of the time. The efficacy of the law comes to the fore only if itis
tested and tried. Therefore, scope for improvement is always there.
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World Parliaments: An Overview

In order to study the position relating to defections and anti-defection laws in
various Parliaments, 52 Parliaments of the Commonwealth were requested to
provide information. Out of these, 35 Parliaments responded. Information about 4
more Commonwealth Parliaments was culled out from other sources. Thus,
information relating to political defections and Anti-defection Laws with regard to
40 Commonwealth Parliaments (including India) has been analysed in this chapter.

Attempts were made to collect and collate information about other Parliaments
as well to make the study more broad-based. Information with regard to 25
Parliaments outside the Commonwealth contained in this chapter is primarily based
on the responses to a questionnaire circulated by the author to the Clerks/Secretaries-
General at the Inter-Parliamentary Conference held in Mexico in April 2004. In
respect of some countries information so gathered has been supplemented from
other sources also*.

Political Defections: Commonwealth Experience

The phenomenon of defection or shifting party allegiance by legislators is
known by different nomenclatures- such as 'floor-crossing', 'carpet-crossing', 'party-
hopping', "dispute' and “waka-jumping'- in different parts of the Commonwealth.
In some countries defections are a non-issue and not perceived as a problem, whereas
in some other countries, they have at times threatened the very stability of the
government. Naturally, therefore, while some countries deal with defections with
the help of well-established customs, conventions and parliamentary practices and
procedures, others have framed laws and rules to tackle the problem.

This study, encompassing 40 Parliaments of the Commonwealth, is an exercise
to bring their established laws, rules, practices and procedures and conventions all
together at one place. The information gathered reveals that out of the 40

* Information about defections and anti-defection laws in World Parliaments can also be seen at the
Statement, Chart, and Graphs in Chapter 3.
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Parliaments, 23 have framed anti-defection laws and 17 do not have such laws.

Handling Defections without Legislation

Foremost among the 17 Parliaments having no law to deal with defections is
the Mother of Parliaments itself. In the United Kingdom there is no bar on members
changing their party affiliations. A member who defects is not required to resign.
Seating in the House of Commons is governed by conventions and not rules, but a
member who has defected would normally sit separately from party members. In
the Australian Parliament as well, there are no laws or rules governing defections,
other than internal party arrangements. Similar is the case of the Parliament of
Canada, where there is no prohibition - legal or constitutional - against the practice
of crossing the floor. The member's entitlement to sit as a member in the House is
not contingent upon his political affiliation. The Whip makes changes in the seating
of amember or members within a party and notifies the Speaker. Where a member
decides to cross the floor and sits with another party, his new Party Whip determines
the seating arrangement for him.

In Barbados, there is no anti-defection law though there are cases of defection.
However, there is a consensus that if a member defects, his seat should be declared
vacant thereby paving the way for a by-election.

In Malaysia also, there is no law regulating defections, though there have
been cases of defection and there has been a demand to enact legislation in this
regard. In fact, there was a Private Member's Bill in 1978 to check defection of
elected representatives by requiring a member of Parliament to vacate his seat
within 30 days on his resignation or expulsion from the party on whose ticket he
was originally elected.

The peculiarity of the Parliament of Nauru is that it has no cohesive force in
the form of political parties. The members are elected on the basis of adult suffrage
and are free to act according to their conscience. Once elected they become members
either of the ruling group called 'caucus' or the opposition called 'backbenchers'.
This being so, the Parliament of Nauru has not faced the problem of defection in
the true sense of the term. Here the problem is such that members of the 'caucus’
often shift their allegiance to backbenchers to form coalitions and bring down the
government of the day by moving No-confidence Motion as provided in article
24(1) of the Constitution of Nauru.

Apart from these, there are Parliaments like Anguilla, Bermuda, Botswana,
Cameroon, Cyprus, Dominica, Grenada, Jamaica, Namibia, Seychelles and Tuvalu
where there are no laws or Rules to deal with the cases of defection.
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Anti-defection Legislation

Turning to the countries, which have enacted legislations or framed rules to
deal with defections, an attempt has been made in the following paragraphs to give
information in brief under certain parameters and thereby elucidate the position
prevalent in different countries comparatively. The position in India is taken as the
reference point to facilitate a comparison. However, it may not be taken as a
benchmark. Detailed notes on the laws and rules existing in individual countries
have been given in Chapter 3.

Voluntarily giving up membership of the Party

The Anti-defection law in India inter alia provides that an elected member of
Parliament or a State Legislature, who has been elected as a candidate set up by a
political party would be disqualified for being a member of the House, on the
ground of defection if he voluntarily gives up his membership of such political
party. The law on the subject passed by Bangladesh Parliament, in 1980, provides
inter alia that a member of Parliament shall vacate his seat if he resigns from the
political party on whose ticket he contested the election. In Belize, the law, which
came into force in January 2001, provndes that a person ceases to be a member by
reason of crossing the floor.

In Ghana, article 97(1) of the Constitution inter alia provides that a member
of Parliament shall vacate his seat in Parliament if he leaves the party of which he
was a member at the time of his election to Parliament, to join another party or
remains in Parliament as an independent member.

In Guyana, which has a system of proportional representation, a constitution
amendment Act was brought about in 2000 providing for disqualification of those
members who declare that they would not support the list from which their names
were extracted, or abstain from supporting the list or declare support for another
list. In Kenya, if a member of the National Assembly resigns from the parliamentary
party he belongs to, he shall vacate his seat forthwith, unless in the meantime that
party has ceased to exist as a parliamentary party or he has resigned his seat.

In Lesotho, an amendment to the Electoral Act provides for disqualification
of a proportional representation member if he crosses the floor or resigns from the
party, which had supported his candidature. However, the law is not applicable to
the members having constituency seats. In Malawi, the practice is that the Speaker
declares vacant the seats of those members who have voluntarily ceased the
membership of their party or joined another party or association or organisation
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whose activities are political in nature. The Parliament of Mozambique has a law,
i.e. Law 2/95 of 8 May 1995, to prevent the phenomenon of defection. Under the
law, a Deputy loses his seat when during that particular Legislature, he becomes
member or carries out duties of another party, other than the party through which
he was elected.

In New Zealand, where floor-crossing is called 'Waka-jumping*, after the
election and formation of a coalition Government in 1999, the Electoral (Integrity)
Amendment Act 2001 was passed, which came into force on 22 December 2001. The
law inter alia provides that a member’s seat in Parliament falls vacant if he ceases to be
a parliamentary member of the political party for which he was elected. It is atemporary
law and will automatically expire at the time of general election due in 2005.

In Nigeria, defection is known as 'carpet crossing’. A member of the Senate
or the House of Representatives shall vacate his seat if being a person whose election
to the House was sponsored by a political party, he joins another party before the
expiration of the period for which that House is elected. The Constitution of Sierra
Leone provides that a member of Parliament shall vacate his seat in Parliament if
he ceases to be a member of the political party of which he was a member at the
time of his election to Parliament. Article 46(2)(b) of the Constitution of the
Republic of Singapore provides that the seat of a member shall become vacant if
he ceases to be a member of, or is expelled or resigns from the political party for
which he stood in the election.

In Papua New Guinea, an anti-defection legislation called the Integrity of
Political Parties and Candidates Law which came into force for the 2002 election
restricts the freedom of politicians to change party affiliation. The law also envisages
penalties if members of the Legislature leave their party, with which they were
aligned when first elected and join another party or become independent. If the
member changes the party, he is required to face the 'leadership tribunal' (the
Ombudsman Commission), which decides whether the grounds for resignation are
valid. Under the law, valid resignation is possible when the Party has breached its
own constitution or when it has been declared insolvent. If the tribunal rules against
the member, a by-election must be held.

In Pakistan also, Anti-defection Law is in existence and there have been
instances of political defections. The Constitution of Pakistan vide article 63A
lays down the grounds of defection on which a member of a parliamentary party in

* The term *Waka Jumping’ is used in case of New Zealand, ‘Waka’ is the Maori word for ‘Conoc’. The

origin of the term relates to the racial identity of the defectors, almost all the party jumpers
were Maori.
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a House is disqualified. These, inter alia, are if he resigns from membership of his
political party or joins another parliamentary party.

In Samoa, the Electoral Amendment Act 2005 which came into force on 1
April 2005 amended Part IIA of the Principal Act by inserting Section 15F, which
inter alia provides that a candidate elected as a member, where the ballot paper
for such election cites the candidate's membership of a political party, shall sit in the
Legislative Assembly as a member of that political party during the term for which
the Candidate was so elected. Where the ballot paper for such election cites the
candidate's membership of a political party and upon election, but prior to taking the
oath of allegiance, it appears that such political party does not have sufficient
membership to be recognized as a political party in the Legislative Assembly, under
Standing Orders, the candidate, may, prior to taking the oath of allegiance, join
another political party or become an independent in the manner provided by Standing
Orders and thereafter the elected candidate shall sit in the Legislative Assembly as
a member of such other political party or as an independent, as the case may
require, during the teim for which the candidate was so elected. However, if a
candidate resigns subsequently from such political party and becomes a member of
another political party during the term for which the candidate was so elected, the
seat of such candidate as a member of Parliament shall become vacant and such
candidate shall be disqualified from holding such seat.

In South Africa, Section 47 of the Constitution, as amended by Act No.2 of
2003 provides inter alia that a person loses membership of the National Assembly
if he ceases to be a member of the party that nominated him as a member of the
Assembly, unless that member has become a member of another party in accordance
with Schedule 6A. Similarly, Section 106 as amended provides inter alia that a
person loses membership of Provincial Legislature if he ceases to be a member of
the party that nominated him as a member of the Legislature, unless that member
has become a member of another party in accordance with Schedule 6A.

Schedule 6A. inter alia lays down a mechanism of window period which
provides for retention of membership of National Assembly or provincial legislature,
after a change of party membership, merger between parties, subdivision of parties
and subdivision and merger of parties. In terms of the legislation, the time of the
15-day window periods are from the first to the fifteenth day of September in the
second year following the date of an election of the Legislature and from the first
to the fifteenth day of September in the fourth year following the date of an election
of the Legislature. The Act also made a provision for the members to change their
party allegiance during the first 15 days immediately following the date of
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commencement of the Act.

It must, however, be noted that in order to retain the membership of the
Legislature in the event of change of party membership, merger, subdivision and
subdivision and merger of parties, a member of a legislature who becomes a member
of a party (the new party) other than the party which nominated that person as a
member (the nominating party), whether the new party participated in an election
or not, remains a member of that legislature if that member, whether by himself or
herself or together with one or more other members who, during the window period
ceased to be members of the nominating party, represents not less than 10 per cent
of the total number of seats held by the nominating party in that legislature.

In Sri Lanka, under article 99(13) of the Constitution, a member who ceases
to be a member of his political party or independent group by way of resignation,
expulsion or otherwise, loses his seat in the Legislature upon the expiration of a
period of one month from the date of his ceasing to be such member.

Article 71(1)Xe) of the 1977 Constitution of Tanzania provides that a member
of the National Assembly shall cease to be a member and shall vacate his seat in
the National Assembly if he ceases to be a member of that political party to which
he belonged when he was elected or appointed as a member of Parliament.

In Trinidad and Tobago, as per section 49A( 1) of the Constitution, where a
member resigns from or is expelled by a political party, the Leader of the concerned
party in the House of Representatives is required to inform the Speaker about the
same in writing. After being so informed, the Speaker at the next sitting of the
House makes a declaration about the resignation/expulsion of the member. A
member who has been declared as having resigned from or been expelled by the party,
has a right to institute legal proceedings challenging his resignation/expulsion within
14 days. If he does not do so, he shall vacate his seat at the end of the said period of 14
days. If within the stipulated period, the concerned member institutes legal proceedings,
he is not required to vacate his seat until the proceedings instituted by him are withdrawn
or the question has been finally determined by a decision upholding the resignation or
expulsion. However, the Standing Orders of the House of Representatives had not
been amended to give effect to this section of the Constitution till April 2002.

In Uganda, article 83(1,g) of the Constitution provides that any member of
Parliament who leaves the political party of which he stood as a candidate for
election to Parliament and joins another Party or remains in Parliament, as an
independent member shall vacate his seat. In the Zambian Parliament also a member
of the National Assembly who becomes a member of a political party other than
the party of which he was an authorized candidate when he was elected to the
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National Assembly loses his seat in the Parliament.

In Zimbabwe if a member, elected from one of the 120 common roll
constituencies, ceases to belong to his political party and the party writes to the
Speaker declaring that they have since parted ways with the member, the member
ceases to be the member of the Legislature.

Violating Party Directions/Whip

A member of Parliament or a State Legislature in India also comes under the
rigour of anti-defection law if he votes or abstains from voting in the House contrary
to any direction issued by the political party to which he belongs or by any person
or authority authorized by it in this behalf, without obtaining, in either case, the
prior permission of such political party, person or authority and such voting or
abstention has not been condoned by such political party, person or authority within
fifteen days from the date of such voting or abstention. Similarly, in Bangladesh
the Constitution provides that a member of Parliament shall vacate his seat if he
votes in Parliament against the Party. )

The defection law as contained in article 63 A of the Constitution of Pakistan
inter alia provides that a member of a parliamentary party in the House will be
disqualified if he votes or abstains from voting in the House contrary to any direction
issued by the parliamentary party to which he belongs, in relation to election of the
Prime Minister or the Chief Minister, a Vote of Confidence or a Vote of No-
confidence, or a Money Bill.

In Papua New Guinea, the anti-defection law envisages that members of
Parliament elected with party endorsement must vote in accordance with their party's
position on key issues including the election of a Prime Minister, the Budget, Votes
of no-confidence, and constitutional amendments. In Sierra Leone, a member is
required to vacate his seat for sitting and voting with members of a different party.
Interestingly, in Malawi, Section 65(2) of the Constitution provides that all members
of parties shall have the absolute right to exercise a free vote in any and all
proceedings of the National Assembly and a member shall not have his seat declared
vacant solely on account of his voting in contradiction to the reccommendations of
his political party in the National Assembly.

Split/Merger

In India, the anti-defection law as contained in the Constitution (Fifty-second
Amendment) Act, 1985 provided that no disqualification would be incurred in cases
where split in a party or merger of a party with another was claimed provided that
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in the event of a split in the Legislature Party not less than one-third of its members
decided to quit the party and in the case of a merger the decision was supported by not
less than two-thirds of the members of the Legislature Party concemned.

Split Provision Deleted in India

The provision relating to split was severely criticized in India on the ground
that while individual defection was punished, collective defection was condoned.
Therefore, the provision relating to split has been deleted by the Constitution
(Ninety-first Amendment) Act 2003.

In Bangladesh, there is no specific provision for splits and mergers in the
Constitution or in any law or Rules of Procedure. In Ghana, a merger of parties at
the national level sanctioned by the Constitution or membership of a coalition
government of which his original party forms part shall not affect the status of a
member of Parliament.

In Nigeria, exemption is given in cases of splits and mergers. However, there
is no prescribed number as to what constitutes a split or a merger. In Sierra Leone,
both collective as well as individual defections are penalized. In South Africa, as
mentioned earlier, following the laid down conditions and procedure, a party could
merge, sub-divide or sub-divide and merge only once by written notification to the
Speaker during the 15-day window period. In Belize, Guyana, New Zealand, Sri
Lanka, Trinidad and Tobago, there are no legal provisions for splits and mergers.
In Mozambique, the law does not formally recognize splits within the parties or
parliamentary coalitions. In Zambia, split amounts to a change in party affiliation
and is dealt with as such under the provision of law. In Zimbabwe, no exemption
is given in cases of splits and mergers.

Independent and Nominated Members

Yet one more important dimension of anti-defection law pertains to the status
of independent and nominated members in the event of their joining a political party.
In India an independent member of Parliament or a State Legislature is disqualified
if he joins any political party after his election. A nominated member of Parliament
or a State Legislature who is not a member of a political party at the time of his
nomination and who has not become a member of any political party before the
expiry of six months from the date on which he takes his seat in the House, is
disqualified if he joins any political party after the expiry of the said period of six
months.

In Bangladesh, if a person after being elected a member of Parliament as an '
independent candidate joins any political party, he is deemed to have been elected



World Parliaments: An Overview 23

as a nominee of that party. There is no provision of nominated members in
Bangladesh Parliament. In Ghana and Sierra Leone also a member of Parliament
shall vacate his seat in Parliament if he was elected as an independent candidate
and joins a political party.

In Belize and Guyana, there are no provisions in respect of independent and
nominated members.

In Mozambique if a Deputy resigns or is expelled from his party or
parliamentary bench and he remains not affiliated to another party, he becomes an
independent.

In Lesotho, Malawi and New Zealand, independent members would not lose
their seats if they join any political party after election. In Papua New Guinea, a
member shall vacate his seat in Parliament if having been elected as an independent
candidate, he joins a political party. In Kenya, a member of the National Assembly
having accepted appointment as a nominated member of a political party shall
vacate his seat. In Samao, a candidate elected as a member, where the ballot paper
for such election cites the candidate as independent (meaning the candidate is not a
member of political party at the time of election), may, prior to taking the oath of
allegiance, join a political party in the manner provided by Standing Orders and
thereafter such elected candidate shall sit in the Legislative Assembly as a member
of that political party during the term for which the candidates was so elected. In
Singapore also, a nominated member's seat becomes vacant if the member stands
as a candidate for any political party in an election or if he is elected a member of
Parliament for any constituency.

In Sri Lanka, independent candidates cannot contest individually. But they
can contest under the symbol of an independent group and they would be subject
to the provisions of anti-defection law. In Trinidad and Tobago there are no
provisions with respect to independent or nominated members. In Uganda, any
member of Parliament who leaves the political party of which he stood as a candidate
for election to Parliament and joins another party or remains in Parliament as an
independent member shall vacate his seat. In Zambia, if an independent member
Joins a political party, he automatically loses membership. In Zimbabwe, independent
or nominated members of Parliament are not debarred from joining a political party
of their choice after election or nomination.

Expelled Members

The position with regard to members who have been expelled from their original
political parties differs from country to country. The anti-defection law in India
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does not state the position and status of members who are expelled from their
political parties. Such a member, however, continues to be a member of the House
and is seated separately from the bloc of seats earmarked for his original political
party. In Bangladesh, if a member is expelled from his political party, the 'dispute’
is referred to the Election Commission whose decision is final and no appeal can
be made against it. In Lesotho, in case a member is expelled from his political
party, he is not disqualified from the membership of the House. He continues to
remain a member of the House belonging to the same party but is seated separately
in the House as is the case in India. In Belize and Guyana, the Constitution does not
have any provisions dealing with the members expelled from their parties. In Malawi,
a member who is expelled by his party for reasons other than crossing the floor
does not lose his seat. He remains a member but sits on a row of seats reserved for
independents. In Mozambique, if a Deputy is expelled from his party and he remains
not affiliated to another party, he becomes an independent. He keeps his seat and
status as Deputy of Parliament for the full tenure of the Legislature as a representative
of his voters.

In New Zealand, a member's seat falls vacant if he is expelled from the
membership of his political party. In Sierra Leone, the practice is that when a
member is expelled from the party, the Speaker sets up a committee which enquires
into the matter and reports to the Speaker and the Speaker takes a view in the
matter. The Speaker's decision is, however, appealable in a Court of law. In
Singapore and Sri Lanka, if a member is expelled from his party, he will lose his
seat in Parliament. In Zambia, where the Speaker receives intimation from a political
party regarding the expulsion of a member from the party, he has the mandate of
the law in such a situation to inform the President and Electoral Commission that
a vacancy has occurred in the membership of National Assembly.

In Zimbabwe, the circumstances under which a member can be deemed to
have ceased to belong to his party are not defined which means it can be through
resigning, being expelled or defection, thus leaving a lot of discretion with the
party and the member concerned. In such eventually, the seat of the member is
declared vacant and an election has to be held.

Exempting the Presiding Officer

In order to facilitate the neutrality of the Presiding Officers, they need to be
exempted from the rigour of the law if they sever their political connection with
their original political party after election to the chair. Under the anti-defection
law in India, a special provision has been made in respect of Presiding Officers and
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Deputy Presiding Officers which enables them to sever their connections with the
political party they originally belonged to, without incurring any disqualification. They
can rejoin the political party after laying down the office. Under the relevant law in
Bangladesh, Guyana, Nigeria, Singapore and Sri Lanka no such provision for
exemption is available to the Speaker or the Deputy Speaker. In Belize, the Speaker
is also subject to disqualification as a member of the House of Representatives if he
crosses the floor. In Kenya, exemption is given to a member who is elected as
Speaker and he does not attract the provision relating to the law in this regard. In
Mozambique, the Speaker and the Deputy Speaker of the Assembly are not required
to exercise any impartiality or dissension from the political parties they belong to.
Further, they have the right to vote, which in principle, would be effected in compliance
with the party through which they were elected.

In New Zealand, Presiding Officers (unless originally elected as independent
members) are not treated differently from other members of their parliamentary
party. In Pakistan also the defection law as contained in article 63A of the
Constitution is not applicable to Chairman or the Speaker of a House. In Zimbabwe,
the question of defection or change of party affiliation in the case of the Speaker
does not arise because the Speaker is not a member of the Assembly. Article 69(1)
of the Constitution of Zimbabwe provides that there shall be a Speaker of the
National Assembly who shall be elected by the members of the Assembly from
amongst persons who are qualified to be elected as members of the Assembly but
are not members of the Assembly.

Presiding Officer as Deciding Authority

While in several Parliaments Presiding Officers are competent and the final
authority to take a decision with regard to defection cases, in some countries an
appeal can be made to the Court or the Election Commission or some other bodies.
The position in India is that the Chairman or the Speaker of the respective House
determines the question as to whether a member of a House of Parliament or a
State Legislature has become subject to disqualification. The Presiding Officers,
however, cannot take any initiative suo moto. It has to be on the basis of a petition
to be filed by a member. Where the question is with reference to the Chairman or
the Speaker himself, a member of the concerned House, elected by it, in that behalf,
will decide it. Although anti-defection law in India envisaged that no court shall
have any jurisdiction in respect of any matter connected with the disqualification of
a member of a House under the law, the Supreme Court of India has held this
provision, which bars the jurisdiction of courts in such matters, as ulfra vires. Hence,
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members on many occasions have moved the concerned courts challenging the
orders of the Speaker. The court's judgments have been implemented also.

In Bangladesh, all the decisions given by the Election Commission are final
and no provision for appeal lies against such decisions. Whereas in India only a
member of the House can file a petition for disqualification of another member, in
Bangladesh any person or a member can bring the dispute to the notice of the
Speaker. The Speaker then prepares a statement containing all details and sends it
to the Election Commission. In Belize, the Speaker is competent to take decision
in cases relating to floor crossing. However, the decision of the Speaker is appealable
in the Supreme Court. In Lesotho, the question regarding disqualification of a
member is taken up by the Presiding Officer suo moto. In Malawi, the Speaker's
decision is preceded by a motion from another member. The Presiding Officer
cannot act unless there is a motion for the removal of a member. In Mozambique,
the loss of the mandate of a Deputy is declared by the Standing Committee, a body
chaired by the Speaker, which should be announced in the plenary and published
in the Government Gazette. It is upon the Standing Committee to discuss the
sanctions in consultation with the Chief Whip of the bench the deputy belongs to.
Further, there is the choice to appeal against the sanctions to the plenary within
eight days after notification.

In New Zealand, the Speaker acts only upon a written notice received either
from the member himself in case of his resignation from the parliamentary
membership of a party or from the parliamentary leader of a party in case of member’s
expulsion from that party. The Speaker cannot raise the issue on his own initiative.
In both the eventualities, the Speaker is concerned only with whether a notice in
the-correct form has been given. As advice in the case of resignation can only
come from the member himself, there is unlikely to be any conflict. In the case of
expulsion, the Speaker has no power to review a parliamentary party's decision to
expel a member. However, a member can only be expelled if at least two-thirds of
the parliamentary members of the party support the member's expulsion.

In Pakistan, if a member comes under the rigour of disqualification on the
grounds laid down in article 63A of the Constitution, he may be declared in writing
Ly the Head of the Parliamentary Party to have defected from the political party,
and the Head of the Parliamentary Party may forward a copy of the declaration to
the Presiding Officer and the member concerned. However, before making such
declaration, the Head of the Parliamentary party shall provide the member with an

opportunity to show cause as to why such declaration may not be made against
him.
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The Presiding Officer shall, within two days, refer the declaration to the Chief
Election Commissioner. Where the Election Commission confirms the declaration.
the member shall cease to be a member of the House and his seat shall become
vacant.

Any party aggrieved by the decision of the Election Commission may prefer
an appeal to the Supreme Court, within thirty days, and the Court shall decide the
matter within three months from the date of the filing of the appeal.

In Papua New Guinea, if a member chooses to change the party then he is
required to face the 'leadership tribunal' (the Ombudsman Commission), which
shall decide whether the grounds for resignation are valid. Under the legislation,
valid resignations are possible only when the party has breached its own constitution
or when the party has been declared insolvent. If the tribunal rules against :he
member, a by-election must be held.

In Singapore, the Constitution gives Parliament the power to decide any
question relating to the disqualification of a member. The decision of the Parliament
in such cases is final.

In South Africa, a member could resign from a party, during the window
period, to form another party by written notification to the Speaker of the Legislature.
A new party within the Legislature which had not been registered in terms of
applicable law needed to formally apply for registration within the window period.
Registration of the new party needed to be confirmed by the appropriate authority
(i.e. the Independent Electoral Commission) within four months after the expiry of
the window period. Within seven days after expiry of the window period, the
Speaker would publish in the Gazette details of the altered composition of the
Legislature. Where applicable, a party is required within seven days after the window
period to submit to the Secretary of the Legislature a new list of candidates.

In Sri Lanka, there is no provision to enable a member to file a petition for
disqualification against another member. Similarly the Presiding Officer has no
authority to take up a matter relating to defection. However, in case of the expulsion
of a member, his seat shall not become vacant if prior to the expiration of one
month he applies to the Supreme Court by petition in writing, and the Supreme
Court upon such application determines that such expulsion was invalid. If the
Court determines that the expulsion was valid, the vacancy shall occur from the
date of such determination.

Time Limit

Under the anti-defection law in India, no time limit has been stipulated for
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deciding the cases relating to defection. There is a feeling in some quarters that
there should be a reasonable time frame within which decisions under the anti-
defection law should be given. Unlike India, in Bangladesh, the Speaker shall, within
thirty days after a dispute has arisen, prepare a statement and send it to the Election
Commission to hear and determine the dispute. Where a dispute has been referred
to the Election Commission by the Speaker for hearing and determination, the
Commission shall, unless it is of opinion that a reference on any point regarding the
dispute is required to be made to the Speaker, communicate, within fourteen days
of the receipt of the statement, the statement to the parties to the dispute asking
them to submit statements in writing, if any, on the dispute within such time as may
be specified by it. The Election Commission decides the case and communicates its
decision within one hundred and twenty days of receipt of the statement. The
decision of the Election Commission is final and no appeal lies against such decision.
The position in Belize is that where a person is subject to disqualification for crossing
the floor, the Leader of his party in the House of Representatives shall, within
seven days of such crossing of the floor, notify the Speaker in writing of such
member crossing the floor. Upon receipt of the notice the Speaker shall, if satisfied,
make a declaration at the next sitting of the House of Representatives after receiving
the notice that the member has ceased to be a member by reason of crossing the
floor. The member may, within 21 days of making the declaration by the Speaker
regarding disqualification, appeal against the declaration to the Supreme Court whose
decision on the matter shall be final.

In New Zealand, when a member is expelled, he is given 21 working days
time to respond and after considering the response (if any), at least two-thirds of
the parliamentary members of that party shall agree that the leader should give
notice to the Speaker that the member has been expelled from the party.

In Pakistan upon receipt of the declaration from the Head of the Parliamentary
Party addressed to the Presiding Officer regarding defection of a member, the
Presiding Officer of the House shall, within two days, refer the declaration to the
Chief Election Commissioner, who shall lay the declaration before the Election
Commission for its decision thereon confirming the declaration or otherwise
within thirty days of its receipt by the Chief Election Commissioner. Any
party aggrieved by the decision of the Election Commission may prefer an
appeal to the Supreme Court within thirty days and the Court shall decide the
matter within three months.

In Sri Lanka, where a member of Parliament ceases by resignation, expulsion
“or otherwise, to be a member of a recognized political party or independent group



World Parliaments: An Overview 29

on whose nomination paper his name appeared at the time of his becoming such
member of Parliament, his seat shall become vacant upon the expiration of a period
of one month from the date of his ceasing to be such member. As mentioned
earlier, in Trinidad and Tobago, a member who has been declared as having resigned
from or been expelled by the party, has a right to institute legal proceedings
challenging his resignation or expulsion. However, if within 14 days of such a
declaration by the Speaker, the concerned member does not challenge the allegation
of his resignation or expulsnon, he shall vacate his seat at the end of the said period
of 14 days. If within the stlpulhted period of 14 days, the concerned member institutes
legal proceedings challenging his resignation or expulsion, he is not required to vacate
his seat until the proceedings instituted by him are withdrawn, or the question has
been finally determined by a decision upholding the resignation or expulsion, hc
shall vacate his seat at the end of the said period of 14 days.

If within the stipulated period of 14 days, the concerned member institutes
legal proceedings challenging his resignation or expulsion, he is not required to
vacate his seat until the proceedings instituted by him are withdrawn, or the
question has been finally determined by a decision upholding the resignation
or expulsion.

The Experience of Non-Commonwealth Countries

While some of the countries outside the Commonwealth have framed laws to
deal with defections, some have not framed laws in this regard. The countries
outside the Commonwealth which have experience of defections but have not framed
laws include the Czech Republic, Chile, Finland, France, Germany, Italy, Mali,
Norway, Poland, Rwanda, Sudan, Sweden, Switzerland and USA, etc. In the
erstwhile West Germany, Herr Helmut Schmidt's Social Democratic-led coalition
government was brought down in October 1982 by the defection of three former
Ministers from the Free Democratic Party, and some other members of their party
in the Bundestag. In Poland, although there are no laws relating to defection,
leaders of political parties have the right to issue whip to their members to vote in a
particular way. However, when a member is expelled from the party for violating
the whip, he does not lose his parliamentary seat. In Sweden where defections are
very rare, the defecting MPs are called 'wilds'.

Similarly, there are countries, which have experience in this regard and have
also framed laws. These include Bulgaria, Gabon, Japan, Niger, Portugal, Romania
and Thailand, etc. In Romania, the law relating to changing party affiliation is
mentioned in the standing orders of the two chambers and also in the law of the
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political parties. In Thailand Section 118 of the Constitution inter alia provides
that membership of a member of the House of Representative terminates upon
resignation from membership of his political party or his political party passing a
resolution, with the votes of not less than three-fourths of the joint meeting of the
Executive Committee of that political party and members of the House of
Representatives belonging to that political party, terminating his membership of
the political party. In such cases, his membership shall be deemed to have terminated
as from the date of the resignation or the passing of the resolution of the political
party except where such member of the House of Representatives appeals to the
Constitutional Court within 30 days as from the date of the passing of the resolution
of the political party.

There are also countries, which have neither the law nor the experience in
this regard. They include Angola, Algeria, Israel and Croatia, etc. The Constitution
of Angola does not allow change of party during the term of the Legislature.

Conclusion

Anti-defection laws are evolving and dynamic. While many Parliaments
have addressed the issue with the help of parliamentary rules, customs and
conventions, some have passed laws and framed specific rules to cope with the
issues relating to changing party affiliation by members.

Anti-defection laws should endeavour to harmonise the need of stability of
the government, with the need to ensure executive accountability to Parliament
and party discipline amongst members and protect their rights as well.
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Commonwealth Parliaments

A. Country Summaries

ANGUILLA

The Anguilla House of Assembly does not have any experience of political
defections. Therefore, there is no anti-defection law in Anguilla.

AUSTRALIA

In Australia, for many years, there has been clear majority government by
one or other of the two main parties, the Liberal Party or the National Party. At
present in Australia, however, there is a coalition Government of the Liberal Party
and the National Party.

Party control over their members has tended to be strong, and that is why the
few political defections which have occurred have had little effect on the balance
of the parties or the operation of the House.

It is also quite rare for members to vote against, or resign from the political
party to which they belong. There are no laws or rules governing such occurrences,
other than internal party arrangements, and a member changing party allegiance
retains his or her seat in the Parliament regardless of such action.

The Constitution of Australia does not contain any reference to political parties
except for a provision requiring casual Senate vacancies to be filled by a person of
the same party as the Senator who vacated his or her place. The Standing Orders
of the House of Representatives do not refer to political parties at all.

In the Australian system of government, members are elected as individuals
to represent their constituencies and party membership is a matter for their personal
choice. In practice, electors generally vote for candidates on the basis of their party

membership and publicized party policies but there is no formal recognition of this in
the Constitution or other Statutes.
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During the tenure of the Thirty-ninth Parliament (1998-2001), two members
of the House of Representatives resigned from the political party to which they
belonged at the time of elections in 1998. Even after leaving their parties, they
remained members of the House, sat in the House as independents and moved to a
different seating location in the Chamber. Later at the General Elections held in
November 2001, both the members stood for re-election as independents, one was
successful and the other failed to retain his seat. In the Senate also there is nothing
to prevent a member leaving his party in the course of the parliamentary term.
There have been occasional cases of sitting Senators leaving their party and
becoming independents or forming new parties. The most recent instance was that
of a former Leader of a minor party, the Australian Democrats, Senator Meg Lees,
who became an independent in mid-2002 and has recently formed a new party
called the Australian Progressive Alliance.

BANGLADESH

Article 152 of the Constitution of Bangladesh defines 'political party'. 'Political
Party' includes a group or combination of persons who operate within or outside
Parliament under a name and who hold themselves out for the purpose of propagating
apolitical opinion or engaging in any other political activity.

In Bangladesh, the constitutional provisions with regard to political defections
are very strict and stringent. As a result, such problems occur rarely. Article 70
read with article 66(4) of the Constitution, the Members of Parliament (Determination
of Dispute) Act, 1980 and Rule 178(1), (2) and (4) of the Rules of Procedure of
Parliament check the menace of defection.

The term 'defection’ has not been used in the Law. Such a problem is termed
as'dispute’. Article 66(4) of the Constitution inter alia lays down that if any dispute
arises as to whether a member of Parliament has, after his election, become subject
to any of the disqualifications mentioned in clause (2) or as to whether a member of
Parliament should vacate his seat pursuant to article 70, the dispute shall be referred
to the Election Commission to hear and determine it and the decision of the
Commission on such reference shall be final. Article 70 deals with vacation of seat
on resignation, etc. Clause (1) provides that a person elected as a member of
Parliament at an election at which he was nominated as a candidate by a political
party shall vacate his seat if he resigns from that party or votes in Parliament
against that party. By way of an explanation to this clause it has been provided that
if a member of Parliament: (a) being present in Parliament abstains from voting or
(b) absents himself from any sitting of Parliament, ignoring the direction of the
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party which nominated him at the election as a candidate not to do so, he shall be
deemed to have voted against that party. Clause (2) provides that if, at any time,
any question as to the leadership of the parliamentary party of a political party
arises, the Speaker shall, within seven days of being informed of in writing by a
person claiming the leadership of the majority of the members of that Party in
Parliament, convene a meeting of all members of Parliament of that party in
accordance with the rules of procedure of Parliament and determine its parliamentary
leadership by the votes of the majority through division and if, in the matter of voting
in Parliament, any member does not comply with the direction of the leadership so
determined, he shall be deemed to have voted against that party under Clause (1)
and shall vacate his seat in the Parliament.

Further, clause (3) lays down that if a person, after being elected a member of
Parliament as an independent candidate, joins any political party, he shall, for the
purpose of this article, be deemed to have been elected as a nominee of that party.

The Member of Parliament (Determination of Dispute) Act, 1980, enacted on
27 January 1981, empowers the Election Commission to give full effect to the
provisions of clause (4) of article 66 of the Constitution. The procedure to deal with
such disputes is mentioned in Rule 178 of the Rules of Procedure of Parliament. It
provides that if any dispute arises as to whether a member has after his election
become subject to any of the disqualifications mentioned in clause (2) of article 66
of the Constitution or as to whether a member should vacate his seat as per the
terms of article 70 of the Constitution, the dispute shall be referred by the Speaker
to the Election Commission. The dispute cannot be taken up by the Speaker or
Deputy Speaker suo-moto. Any person or a member of the House can file a petition
for disqualification against another member under the Members of Parliament
(Determination of Dispute) Act, 1980 and under article 66(4) of the Constitution.
As per Section 3 of the Act, the Speaker shall within thirty days after the dispute
has arisen, prepare a statement containing the facts relating to the dispute, the
name and address of the member of Parliament in respect of whose seat the dispute
has arisen and the name and address of the person who raised the dispute and send
the statement to the Election Commission to hear and determine the dispute.

The Election Commission, after hearing the case as per the procedure laid
down communicates its decision on the dispute to the Speaker within one hundred
and twenty days of the receipt of the statement. If the decision of the Election
Commission is that the member has become disqualified or should vacate his seat,
as the case may be, the member ceases to be a member of Parliament.
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When a member is expelled from his party and this dispute is brought to the
notice of the Speaker, he refers it to the Election Commission for decision about the
vacation of seat in the Parliament. However, till the receipt of the decision of the
Election Commission, the member continues to be a member of the Parliament.
There is no provision for allowing separate seat to a member in the House even if
he is expelled by his party. Once the decision is given by the Election Commission,
it is final and no appeal lies thereafter.

While there is no provision of nominated members in Bangladesh Parliament,
article 72(3) of the Constitution mentions about independent member of Parliament.
If an independent member joins any political party after being elected, he shall for
the purpose of the article be deemed to have been elected as a nominee of that
party. No time limit has been fixed for such joining.

As regards splits in and mergers of parties, there is no specific provision/
exemption for the same in the law. Such circumstances are rare in Bangladesh. In
case of splits and mergers, the members of Parliament continue to be the members
of the party unless there is a dispute. In case of any dispute, the matter is referred
to the Election Commission for determination of membership.

No exemption is available to the Speaker or the Deputy Speaker of the House
from the rules in this regard. They continue to remain members of Parliament from
the party they originally belonged to, unless dispute arises and the same is determined
by the Election Commission otherwise.

As aresult of the decisions of the Election Commission on the disputes referred
to it, there have been a few instances of declaring members' seats vacant in the
Parliament when they voted against or ignored the directions of the party.

BARBADOS

There is no anti-defection Law in Barbados. In fact political parties are not
referred to or recognised in the Constitution. Also no reference is made to political
parties in the Representation of the People Act, except in relation to the Rules
made thereunder with respect of political broadcasts at election time. A Constitutional
Review Commission had recommended that political parties should be defined and
registered and laws enacted regarding the same including an anti-defection law.
However, no law had been made in this regard till November 2002.

In Barbados, a person is nominated and elected as an individual to the House
of Assembly even if he campaigns under the banner of a political party. Barbados
has, however, had its experience with defections. In 1989, four members of the
governing party including a Minister and the Chairman of Committees resigned
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from the party and the Government to form a new party which became the Official
Opposition. In 1994, another member of the Ruling Party ceased to give support to
the Government and took a seat in the Opposition Benches although he did not
become a member of the Official Opposition Party.

Since 1994, there have been only two cases: one member of the Ruling Party
defected to the Opposition side; and one member from the Opposition crossed over
to the Government side to take up a ministerial post.

Apart from this, there has been no case where an independent member has
joined any party after being elected as an independent. Members are nominated to
the Senate by the Government and Opposition and some are appointed by the
Governor-General. Those appointed by the Governor-General are termed
independent Senators. There has never been an occasion where the Governor-
General has revoked any such appointment because of the nominee's support to a
party.

In case of expulsion from the party, a member remains a member of the
elected chamber and is seated separately from his former party. A party may,
however, withdraw its appointee to the Senate for any reason including change of
allegiance. In the 1970s, two Senators were removed from the Senate for voting
contrary to the directions of their party.

The general feeling in Barbados about defections is that the seat of the member
should be declared vacant thereby necessitating a by-election on the assumption
that the member was elected on the basis of party affiliation. As regards a member

abstaining on a vote of defiance of the party directive, it is felt that censorship and
sanctions are options his party should take.

BELIZE

In Belize, there have been instances of defection after the general election in
1979 and in 1989. On both the occasions, a member of the Opposition party crossed
over to the Government side of the House of Representatives.

Amendments to the Constitution to deal with 'crossing the floor' were enacted
in 2000 and the same came into force in January 2001. Although the term
'defection’ has not been formally defined under the law, the act of resigning from
the political party under which amember was elected and crossing the floor amounts
of defection where a member is subject to disqualification for crossing the floor, the
leader of that political party in the House of Representatives
notifies the Speaker in writing, within seven days of such happening. Upon receipt
of the notice, the Speaker shall, if satisfied, make a declaration at the next sitting of
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the House that the member has ceased to be a member by reason of crossing the
floor. The member may, within twenty-one days of making the declaration, appeal
against the declaration to the Supreme Court whose decision on th¢ matter shall be
final.

The Speaker is also subject to disqualification as a member of the House of
Representatives by reason of crossing the floor vide Section 59A(4) of the
Constitution. There is no provision in the Constitution in respect of independent and
nominated members or splits or merger of parties. The Constitution also does not
have any provisions dealing with members expelled from their parties.

BERMUDA

There is no provision in the laws or in the Rules of the House of Assembly of
Bermuda concerning political defections or members crossing the floor of the House.
Also there is no requirement of firm expectation that a sitting member of Parliament
who switches political parties must resign from the Parliament when doing so.
There have been a few instances of non-elected members of a political party
switching their affiliations to another party, but the only case in recent memory of
an elected and sitting member of the House of Assembly crossing the floor occurred
in May 1998. Under Personal Explanations during the processing of the Order of
Business at a regular meeting of the House, a member of the governing party rose
to give a personal explanation of her decision to resign from her post as a
Parliamentary Secretary in the Government and from her membership in the
governing party with immediate effect. She then crossed the floor and took a seat
on the Opposition Benches. This action reduced the Government's ruling majority
in the House to one and the situation continued until the Parliament was dissolved
prior to a general election in November 1998.

BOTSWANA

Botswana Parliament has faced the problem of political defections but to a
lesser degree. The noticeable defection took place in 1999 when eleven members
of Parliament belonging to Opposition Party defected to form a new political party.
On defection, they remained in the House because they had been elected by their
constituents.

There has not been any formal measure taken to combat defection. However,
a motion was passed in the House in 1998 calling for members of Parliament and
Councilors who defect to other parties to vacate their seats leading to fresh
elections. This has not been enacted into a law as yet. But at the time of the debate
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on the motion, members supported the idea that the seat of the defector should be
declared vacant.

CAMEROON

The Parliament of Cameroon though has experience of political defection, no
law has been enacted in this regard so far.

CANADA

"Political Parties", are the fundamental part of Canadian electoral process
and detailed requirements concerning their registration are set out on part 18 of the
Canada Elections Act. However, the Act does not attempt to define or describe
what constitutes a "political party" opting instead, for a procedural definition i.e an
organization is a political party if it has been registered in compliance with the
procedures set out in the relevant legislation.

In the Canadian Parliament, although most members are elected with a party
affiliation, they are not obliged to retain that party label during the whole of their
mandate. A member who changes party allegiance is under no obligation to resign
his seat and stand for re-election. His entitlement to sit as a member in the House
is not contingent upon political affiliation. There is no prohibition, legal or
constitutional, against the practice of crossing the floor. There is no reference to the
term 'defection’ in the Constitution or in the Standing Orders of the House of
Commons or the Rules of the Senate. Also, there is no provision for disqualifying a
member on the ground of defection, who has voted against party lines or who has
abstained from voting. However, in a responsible parliamentary Government, it is
required that legislators, elected as party candidates, act in concert as united party
caucuses during the term of the legislature and be held publicly accountable in the
next election. The matter of discipline is particularly important for the Government
party which must retain the support, or confidence, of the Legislature to remain in
office, and more so if that Government party commands the support of only a
minority of legislators.

Any changes in the seating of a member or members within a party are made
by the Whip who then notifies the Speaker. Similarly, if a member is expelled from
his party or chooses to leave to sit as an independent, then the Speaker reassigns a
new seat to the member. Where a member decides to cross the floor and sit with
another party, his new party whip determines the seating arrangement for him. In
many cases, no record of the change in the party affiliation or status appears in the
Debates or the Journals. The Speaker is advised of the change through
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correspondence or by means of a press release issued by the member. There are
instances when members have changed parties and seating arrangements have
been arranged accordingly. One case that is noteworthy occurred on 20 April 1977,
when an opposition member, Jack Horner (Crowfoot) crossed the floor to the
governing party and was appointed Minister without portfolio the following day.
During the Thirty-third Parliament (1984-88), one Government member (Robert
Toupin) became an independent member and later became a member of the New
Democratic Party before finally sitting again as an independent member. Every
time the inember announced his decision before thc House and Speaker
accordingly changed the seating arrangement in appropriate way as early as
possible. Again during the Thirty-fourth Parliament (1988-93), a Government
backbencher (Gilbert Chartrand) chose to sit as an independent with other
members who had formed a new party, the Block Que'be'cois, a year later, the
same member received permission to return to the Progressive Conservative Party
Caucus and sit with its members.

The decision by a group of members to split from their original party has
always been left entirely to the discretion of their members. The Speaker does not
have any say in these matters. A split is deemed to have taken place when
members request the Speaker to change the seating arrangements in the House so
that they may sit opposite their former party or outside the bloc of seats reserved
for it.

The decision of members to leave the party under which they were elected to
form a new group has occurred on a number of occasions since Confederation. In
February 1943, three members from Quebec left the Liberal Party to form the
Bloc Populaire Canadien in response to the introduction of conscription. In 1963,
me=mbers ot the Quebec wing of the Social Credit Party broke away to form a new
group called the Ralliement des Cre'ditistes. In 1990, in response to the failure of
the Meech Lake Accord, eight members of different political affiliations formed a
new party, the Block Que'be'cois. The most recent case of members splitting from
a party to form another group occurred in September 2001 when eight members of
the Canadian Alliance Party split off to form the Democratic Representative Caucus,
~hile maintaining that they were still part of the Canadian Alliance Party. After
being formally expelled from the Canadian Alliance Party Caucus, they decided to
form a coalition with the twelve members of the Progressive Conservative Party, to
be identified as the Progressive Conservative /Democratic Representative (PC/
DR Coalition). The group requested full party recognition, namely with respect to
seating in the House, precedence and the allocation of time in all deliberations.
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In the Senate of Canada, there have been several instances where members
chose to leave their original political party and sit with another party or to sit as an
independent. Noteworthy of these are those of Senator Garry St. Germain, who
was a Progressive Conservative from August 1983 to June 2001, became an
independent in June and later switched over to Canadian Alliance in October 2000,
Senator Andrews Emnest Joseph Thompson, a member of the Liberal Party from
1967 to 1997, became an independent from 1997 to 1998; Senator Douglas Donald
Everett, a member of the Liberal Party from 1966 to 1990, became an independent
Liberal in 1990 and remained so till 1994; Senator Jena-Maurice Simard,
Progressive Conservative from 1968 to March 1988, became an independent
Progressive Conservative from March 1988 to June 1998, and thereafter, again
became Progressive Conservative from June 1988 to 2001; Senator Ann Elizabeth
Haddon Bell, a member of the Liberal Party from 1970 to 1986, became an
independent from 1986 to 1994; Senior Daniel Aikenk Lang, a member of the Liberal
Party from 1964 to 1986, became an independent from 1986 to 1994; and Senator
Eric Cook, a member of the Liberal Party from 1964 to 1982, became an independent
from 1982 to 1984. In addition, on 10 June 1981, thirteen Senators chose to sit
together in the Senate.

In his announcement, Senator Jean-Paul Deschatelets stated that :—

a number of Senators have reached the conclusion that to serve Canada
in the fullest sense, and to maintain the balance between representation
by population and representation by region, they must take part in any
proceedings or votes in the Senate independently and free of partisan
dictates.

These Senators, however, did not change their party affiliation nor they formed
or joined a new party. But they desired that their role in the Senate "be in accord
with the concept of the Fathers of Confederation". They desired to be associated
only in their individual freedom and individual independence with respect to the
discharge of their responsibilities as members of the Senate of Canada.

The Senate is not an elected chamber. Senators can belong to a political party
or not. They can change their political affiliation after their appointment, and during
their tenure in the Senate or remain independent. The Rules of the Senate traditionally
have referred only to 'Government' and 'Opposition’ and have not distinguished on
the basis of political parties. On 5 February 2002, the Senate adopted a report to
"accord official recognition to parties that are registered as parties under the Canada
Elections Act at the time that recognition is sought in the Senate and have at least
five members in the Senate. Recognition would be withdrawn only if the party's
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membership in the Senate fell below five members". The Rules are in the process
-of being amended to reflect this decision.

CYPRUS

In Cyprus, there is no law or regulation covering the subject of political
defection.

DOMINICA

In Dominica, political defections do occur in the Legislature from time to time.
The latest case being that of July 2000 when a member of the House of Assembly
who had contested and won on an Opposition ticket switched allegiance to the
Government. However, there is no legislation relating to political defections.
Saction 32 of the Constitution of Dominica sets out generally the grounds on which
Representatives or Senators are disqualified from being elected or appointed.
Section 66(2) of the Constitution lays down the conditions for appointment of Leader
of the Opposition also addressed the question of Political Party allegiance in that
contest. It reads as follows:
. . . (2) Whenever there is occasion for the appointment of Leader of the
Opposition, the President shall appoint the elected member of the House who
appears to him most likely to command the support of a majority of the elected
members of the House who do not support the Government: or, if no elected
member of the House appears to him to command such support, the elected
member of the House who appears to him to command the support of the
largest single group of members of the House who do not support the
Government.
Provided that if a member of the House was elected at a general election in
which he stood as a supporter of a political party and the majority of
members of the House elected at that time (whether as Representatives or
Senators) stood as supporters of that party, he shall so long as he remains a
elected member of the House by virtue of that election, not be eligible for
appointment as Leader of the Opposition.

GHANA

Article 97(1) of the Constitution of Ghana inter alia provides that a member
of Parliament shall vacate his seat in Parliament if he leaves the party of which he
was a member at the time of his election to Parliament and joins another party or
remains in Parliament as an independent member. Similarly, he shall also vacate his
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seat in Parliament if he being elected as an independent joins a political party.

However, a merger of parties at the national level sanctioned by the
Constitutions or membership of a coalition government of which his original party
forms part shall not affect the status of the member.

GRENADA

Grenada has a very small legislature and, therefore, the complexities of the
larger Parliaments do not exist here. There are no laws or by-laws dealing with
defections in Grenada. However, there has been a couple of instance when
members after being elected have decided to change party affiliation. In the
General elections held in 1995, the National Party (N.N.P.) won 8 of the 15 seats in
the House. The Grenada United Labour Party (GU.L.P.) won two seats and the
National Democratic Party (N.D.C.) won § seats. The two GU.L.P. members
later formed an alliance with the N.N.P. The relationship did not last the term
because the next General Elections were called 18 months before the scheduled
time when one of the original National Party member decided to leave the party.
The N.N.P. won all 15 seats in the next i.e. 1999 General Elections but a member
(Hon. Michael Baptiste) left the party and became the Leader of the Opposition.

In Grenada, a member represents a constituency in the House. There are no
legislated punitive measures that can be taken against defectors, if a member is
expelled from his party, he continues to be a member of the House though there
may be a change in the seating arrangement.

GUYANA

In the National Assembly of Guyana, "crossing the floor" or "defections"
became alarming after the 1964 General Elections when for the first time, the
system of proportional representation (List System) was used. In the elections, the
Peoples National Congress and the United Force together won a majority of seats
and a coalition Government was formed.

The People's Progressive Party initially refused to participate in the Assembly
as the opposition. However, disaffection arose within the Party’s rank before it
entered the Assembly as Opposition in May 1965.

Three of its members defected and took their seats in the Assembly - one
became a member of the coalition and a junior Minister while the other two remained
'independents'. Defections then was very easy as it was enough for those three
members to appear at a sitting and be sworn-in, in order to participate in the Business
of the Assembly and receive their emoluments. Moreover, since they were elected
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through a list*, the party which put up them as its candidates did not have any
power to extract their names from the list once they were elected. Under the
system, the filling of a vacancy for any cause other than a dissolution of the Assembly
was done by that person whose name was on the relevant lists of candidates and
appeared next after the names of all persons who had become at the time of election
or since had become members of the Assembly. Therefore, when one of the three
defectors resigned, the person who filled his vacancy had already abandoned the
People's Progressive Party, but that party was powerless to prevent him from being
deemed elected as a member of the Assembly.

In November 1966, six months after Guyana became independent, an
opposition member (Dr. Fenton W. Ramsahaye) moved a motion known as 'recall
motion' in the Assembly, seeking amendment to the Constitution of Guyana to provide
for declaring vacant the seats of members of the Assembly who cease to support
the Party on whose list they were elected to the Assembly. The motion was, however,
defeated by the Governments' majority. With the failure to have the motion passed,
another step was taken to curb defections by the parties, that is, in order to be
placed on a party's list at future elections, the candidates were made to sign an
undated letter of resignation. Thus, when a critical problem arose between an elected
member and his party, the member found himself out of the National Assembly.
For some members these were embarrassing moments as they sat in their seats
and listened to the Speaker announcing their resignation.

Attempts to curb defections were again made in 2000 when the work of
revision of the Constitution was undertaken. Prior to that, Constitutional Review
Commission was established in 1999 which made some recommendations relating
to the problems of defections. Accordingly, a constitutional amendment was made
and the paragraph (3) was inserted to article 156 of the Constitution. Paragraph (3)
of article 156 reads as follows:~

(3) a member of the National Assembly elected on a list shall be
disqualified from being a member of the Assembly, if he or she, in the
prescribed manner, declares that he or she will not support the list from
which his or her name was extracted or, declares that he or she abstain
from supporting that list or, declares his or her support for another list.

Since 2001 General Elections, only one incident of floor-crossing has taken

* The manner in which the list of candidates was submitted to the electorate in accordance with the
electoral regulations was the deciding factor of person to be declarcd member of the National
Assembly. It was provided for a list of candidates to "set out the names, numbered scrially and one
below the other in order of priority for which their election is sought.”
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place. Anopposition member, the only member of his party in the Assembly, joined
the Government and became a Minister.

INDIA

The position with regard to India may be seen in Chapter on Genesis of the
Law; Chapter Four on Indian Scenario; and An Analytical Study and Chapter
Five on Anti-defection Law in India: An Appraisal.

JAMAICA

The Jamaican Parliament has experienced defections, but it has never been
viewed as a serious problem. Though such acts have been ridiculed and taunted by
other members as well as the public, nobody viewed it as a scourge to be eradicated.
In the recent past, there have been less than ten defections. In the majority of the
cases, the members crossing the floor retained their seats but as members of the
other side. In one case, a new party was formed, of which the defecting member
became a part. The member remained in the House as a member of Parliament,
but operated as a spokesman for the new party. No by-election was held in any of
the cases neither was there a public call for one.

There are no provisions, constitutional or otherwise, for dealing with defections,
and nowhere has the term "defection" been formally defined.

KENYA

At Independence in 1963, the Republic of Kenya had a multi-party political
system. On 12 December, 1964, the parties merged under the Ruling Party, Kenya
African National Union (KANU) making the country a de facto single party State.
This continued until 14 April 1966 when a new party called Kenya Peoples Union
(KPU) was formed. Thereafter, many members changed their political affiliation
and joined the KPU. The practice then was simple as all it required of members
desiring to change parties was for them to change their sitting positions from either
the Government to the Opposition Benches or vice-versa. KPU's membership rose
t0 28 in less than two weeks time (that is by 22 April 1966). This alarmed the Ruling
Party KANU, which initiated legislation to curb defection.

The first law on defection was enacted on 28 April 1966 by an amendment to
the Constitution. It provided that if a sitting member defected, he would be deemed
to have relinquished his seat in Parliament; and in case, changed membership from
one party to another he would be deemed to have relinquished a seat in Parliament;
and in case the same member wishes to continue serving the same constituency in
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the House, he would have to seek re-election on the sponsorship of the new party.

Following the enactment of 1966 Act, Kenya operated as a de facto single
party State until it was changed into a de jure single party State on 9 June 1982. It
was not until December 1991 that, de jure multi-partism issue was introduced
through another constitutional amendment, which re-introduced the law to regulate
defections. Section 40 of the present Constitution contains the provisions on political
defections. Section 40 reads :

A member of the National Assembly who, having stood at his election
as an elected member with the support of or as a supporter of a political
party, or having accepted appointment as a nominated member as a
supporter of a political party, either -

(a) resigns from that party at a time when that party is a parliamentary
party; or (b) having, after the dissolution of that party, been a member
of another parliamentary party, resigns from that other party at a time
when that other party is a parliamentary party.

Shall vacate his seat forthwith unless in the meantime that party of
which he was last a member has ceased to exist as a parliamentary
party or he has resigned his seat.

Provided that this subsection shall not apply to any member who is
elected as Speaker.

Since this law came into force and till April 2002, there were 16 cases of
defections in the National Assembly — 15 in the Seventh Parliament and one in the
Eighth Parliament. Each of these defections has resulted in loss of the
parliamentary seat for the member so defecting and in each case, a by-election
ensued.

LESOTHO

The Kingdom of Lesotho has had, so far, six Parliaments, viz., 1965-69, 1973-
84, 1985-86, 1993-98, 1998-2002 and May 2002 - till date. In between, the country
was ruled by a Council of Ministers from 1970 to 1973 and by military from 1986 to
1993. Right from the beginning the Parliament had to face defections on several
occasions. In the first Parliament, two members defected from the main opposition
party and formed their own party. During the second Parliament, three
opposition members joined the ruling party. In 1997, during the fourth Parliament,
40 out of 64 members of the ruling party split and formed their own party. Since
they were in a majority in the National Assembly, the split away group remained
the Government. In 2001, in the fifth Parliament, 28 out of 74 members of the ruling



Commonwealth Parliaments 47

party split and formed their own party. Prior to the sixth General Elections on
25 May 2002, a constitutional amendment was brought to provide for a Mixed
Member Proportional Electoral System (80 constituency seats plus 40 proportional
representative seats).

The only measure taken to combat defection was the passing of an
amendment to the Electoral Act, 1968, in 1984 which was to the effect that a
member who defected from the party which had supported his candidature would
lose his seat in the National Assembly. After the Army take-over in 1986, this Act
was repealed. The National Assembly Election Order Act 1992 which paved the
way for return to Civil Rule in Lesotho, was originally silent about defections or
splits.

The 1984 amendment to the Electoral Act, 1968 was revived in 2001 in
respect to the National Assembly Election Act, 1992. The provisions of the Act,
are applicable to the proportinal representation members only if they cross the floor
orresign from their parties without crossing the floor or vote or abstain from voting
in the House contrary to any directions of their parties; and not to the members
having constituency seats.

In case a member is expelled from his party, he is not disqualified from the
membership of the House. He continues to remain a member of the House
belonging to the same party but is seated separately in the House.

An independent member would not be disqualified if he joins any political
party after this election.

A question regarding disqualification of members under the law is taken up by
the Presiding Officer suo moto. The Presiding officers of the respective Houses
decides the question of disqualification of a member on ground of defection.
Provision for appeal against the decision of the Presiding Officer is made by way of
review by the House on a motion made after notice.

In case of split in a party, the Presiding officer is not required to ascertain or
verify the factum of split on the ground that he is not concerned with the
developments takin g place outside the House. A split is considered to be a continuous
process and deemed to have taken place from the time a claim is made by a
member.

Rl The terms defection has not been formally defined by the Constitution/Law/
ules.
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MALAWI

The Parliament of Malawi have faced the problems of political defections. In

1995, the Spcaker declared vacant the seat of a ruling party member who had been

‘seen holding campaign meetings with Opposition members. The Speaker’s decision
followed a Motion by a ruling party member to have the erring member's seat
declared vacant for having crossed the floor. The member concerned and his
accusers were both accorded an opportunity to be heard during the House debate
in the matter. Subsequent to the Speaker's action, the member sought judicial
intervention in the matter. The High Court, however, upheld the Speaker's decision.
A by-election was held thereafter.

Again in another case, the Speaker declared the seats of two ruling party
members vacant, pursuant to a Motion by one of the party's members. Having
obtained a court injunction restraining the Speaker from implementing his decision,
the members in question retained their seats while waiting for the court to finalise
its judicial review on the issue.

The Constitution of Malawi lays down a provision whose principal object is to
prevent parties from increasing their number in the House through the back door.
The term used by the Constitution in respect of political defections is 'crossing the
floor'. Section 65(1) of the Constitution as amended in 2001 provides that the Speaker
shall declare vacant the seat of any member of the National Assembly who was, at
the time of his election, a member of one political party represented in the National
Assembly other than by that member alone but who has voluntarily ceased to be a
member of that party or has joined another political party or has joined any other
political party, or association or organization whose objectives or activities are
political in nature. At the same time, members are fully protected against loss of
seats for voting against party positions on various matters. Section 65(2) of the
Constitution reads that "notwithstanding subsection (1), all members of parties shall
have the absolute right to exercise a free vote in any and all proceedings of the
National Assembly, and a member shall not have his seat declared vacant solely on
account of his voting in contradiction to the recommendations of a political party,
represented in the National Assembly, of which he is a member.

The defection law applies only to members of Parliament who joined Parliament
on the ticket of a political party. Members of Parliament who joined Parliament as
independents may join political parties represented in the House without losing their
seats. There are no nominated members in the National Assembly. All are elected
directly in the first-past-the-post system. The seat of a member who defects is
declared vacant by the Speaker and a by-election is held.
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A member who is expelled by his party for reasons other than crossing the
floor does not lose his seat. He remains a member but sits on a row of seats
reserved for independents.

Presiding officers in Malawi retain their party membership. However, Section
53(5) of the Constitution enjoins Presiding Officers to discharge their duties
impartially. The Section reads that the Speaker, the Deputy Speaker or any other
presiding member shall discharge his functions and duties and exercise such
powers as he has by virtue of that office independent of the direction or
interference of anybody or authority, save as accords with the express will and the
Standing Orders of the National Assembly.

Malawi's anti-defection law is very brief and does not provide for procedure
that the Speaker may follow prior to making his declaration nor do Standing Orders
make such provisions. The practice that has developed over the years, however, is
that the Speaker’s decision is preceded by a Motion from another member. The
Presiding Officer cannot act unless there is a motion for the removal of a member.
Decisions made by the Speaker in matters of defections and any other matters are
appelleable in a Court of Law. In this respect, Section 5 of Malawi's Constitution
says, "Any act of Government or any law that is inconsistent with the provisions of
this Constitution shall, to the extent of such inconsistency, be invalid".

As regards mergers and splits, the defection Law is uncertain about its
application to mergers between two parties or splits in one party. Since there is no
coalition government in the country and, therefore, the law has not yet been involved
in this connection. Similarly, there are no intra-party splits that have culminated in
one group registering their faction under a different political party. If such an
eventuality occurred, members of such a splinter group would lose their seats.

Malawi's anti-defection law is still being tested. For instance, sometime back
the Speaker decided not to declare vacant seats of some Opposition Members of
Parliament who had, en masse, associated with the ruling party. One of the
arguments employed by an Opposition Member in his defence was that in the case
in question it was difficult to ascertain as to who was associating with whom;

Wwhether it was the ruling party members associating with the Opposition or
vice versa.

MALAYSIA

The Parliament of Malaysia has faced the problem of political defections but
no formal measures have been taken so far to combat it.
There was a Private Member's Bill in 1978 [The Members of Parliament
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(Prevention of Defection) Bill, 1978], which sought to prohibit defection of elected
representatives by requiring a member of Parliament to vacate his seat within 30
days of his resignation or expulsion from the party on whose ticket he was originally
elected. The Bill could not be enacted.

MOZAMBIQUE

In Mozambique, the election of Deputies of the Assembly of the Republic is
carried out through plurinominal lists of parties or coalition of parties, in each
constituency, and every voter has the right to vote a single vote on each list. Hence
there is no provision for independent candidates for Deputies of the Assembly of
the Republic. The Deputy represents the whole country and not only the constituency
through which he was elected and he defends the national interest according to the
dictates of his conscience.

In Mozambique, the defection phenomenon is neither formally defined in the
Constitution of the Republic nor in other existing laws. However, soon after the
election of the first Multiparty Assembly in 1994, Law 2/95 was passed in May
1995, which outlines the conditions under which a Deputy loses his seat, is
disqualified, or resigns from the Assembly of the Republic. This legislative measure,
aimed at preventing defections, was brought into force with immediate effect.

The law inter alia stipulates that elected deputies from each party or coalition
of parties may form a parliamentary bench, upon notifying the Speaker of the
Assembly of the Republic of their registration for that effect. The Statute of the
parliamentary bench is recognised as long as a party or coalition of parties has at
least eleven elected Deputies. No Deputy may belong to more than one
parliamentary bench.

The law provides that a Deputy loses his seat when he becomes a member or
exercises duties in another party, other than the party through which he was elected.
The definite loss of the mandate of Deputy is declared by the Standing Committee
of the Assembly, a body chaired by the Speaker. It should be announced in the
plenary and published in the Government Gazette.

The suspension of the mandate of the Deputy is declared by the Speaker of
the Assembly of the Republic, upon verifying the fact or justification requested
thereof in terms of the Statute of the Deputy. The Standing Committee of the
Assembly of the Republic has enough powers to discuss the disqualification of a
Deputy and the applicable sanction in case of his or her unbecoming conduct.

In Mozambique, the Law stipulates that it is upon the Standing Committee to
discuss the sanctions in consultation with the Chief Whip of the bench the Deputy
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belongs to. The same law ensures that the sanctions are preceded by a set of
instructions and guarantying the right for the Deputy to protest his innocence. Further,
it is provided for the choice to appeal against the sanctions for the plenary within
eight days after notification.

There is no provision in terms of the law dealing with the procedures in
case of splits in parliamentary coalitions. Coalitions constitute a single parliamentary
bench and cease to be as such at the end of the tenure of that Legislature. This
means that splits within parties or parliamentary coalitions are not formally recognized
by law.

If a Deputy resigns or is expelled from his party or parliamentary bench and
he remains not affiliated to another party, he becomes an independent. Under such
situation, he does not lose his seat in the Assembly and remains the member for the
full tenure of that Legislature as representative of his voters. His vote becomes
independent of any party affiliation.

In Mozambique, the Speaker and the Deputy Speaker of the Assembly of
the Republic are not required to exercise any impartiality or dissension from the
political parties they belong to. Further, they have the right to vote, which in principle,
would be effected in compliance with the party through which they were elected.

NAMIBIA

In Namibia, there are no defection cases so far. If any member defects, he
will lose his seat in the Parliament. If a member is expelled from his party, he
automatically loses his seat in the Parliament. Any action relating to defection is
taken within the party. The Leader of the Party only informs the Speaker about
party decision of expelling the member and as a result that member loses his seat in
Parliament.

The Presiding Officers are not concerned with the situations like splits and

mergers and hence they do not deal with the development taking place within the
parties.

NAURU

The unicameral Parliament of Nauru is an eighteen-member body, elected by
the people on the basis of adult suffrage. Since there is no political party, the individual
members are free to act on their conscience. Once elected the members either
'become Government front benchers or members of the ruling group known as
caucus' or of the Opposition, known as "backbenchers". The general polity is run
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on the issue to issue basis.

Parliament of Nauru has not faced the problem of 'defection’ in true sense of
the word because there are no recognised political parties and the mechanism of
'Whip' does not come into play. But in practice, when the members of the ‘caucus’
switch sides to align with the backbenchers to form coalitions, the governments are
brought down by invoking article 24(1) of the Constitution of Nauru. Article 24(1)
provides that where Parliament on a resolution approved by at least one-half of the
total number of members of Parliament resolves that the President and Ministers
be removed from office on the grounds that it has no confidence in the Cabinet, an
election of a President shall be held. The censure or want of confidence motions
have been moved as many as thirty five times during the last 27 years. The motions
have been successfully carried in the Parliament on eighteen occasions resulting in
the President and Cabinets either having been removed or having resigned from
office on all these occasions.

No steps have, however, been taken in Nauru to combat this menace of frequent
change of government in the above stated manner which impliedly means defection,
though not defined. There is no constitutional provision, laws, Standing Orders to
check the abuse of No-confidence Motion and use of invoking article 24(1) of the
Constitution.

There is a general feeling of concern about this problem and it has been felt
that ways and means should be found to check the abuse of No-confidence Motion
vis-a-vis frequent change of governments. Some of the proposals which have come
up are: direct election of the Executive President by the people instead of the present
arrangement where the Parliament elects the Presidents; amending article 24(1) of
the Constitution to define definite and justifiable grounds for taking recourse to vote
of No-confidence Motion; removal of the President by way of impeachment voted
by two-thirds of the members instead of the present arrangement where absolute
majority of nine members can remove the President; and to provide a fixed minimum
tenure to executive government with cautious optimism, etc.

Though concerns have been expressed by the legislators, pressure groups
and the civil society, it may be a long way ahead when steps are taken in Nauru to
tackle this typical problem of waka-jumpers or defections constitutionally by way
of an enactment.

NEW ZEALAND

The electoral reforms made in 1996 introduced the German system of
proportional representation in place of the 'first-past-the-post' system. This resulted
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in a larger number of parties, seven, being represented in Parliament. Previously
there had been a two-party system. These parties were not as cohesive as the
established parties and in the first proportional representation Parliament, 11 out of
120 members defected from their parties. There was public outrage when ‘List'
members, once sworn in as members of Parliament, were able to defect to other
parties, even to sustain those other parties in office.

To curb the problems of defections, the Electoral (Integrity) Amendment Act,
2001 was passed after the 1999 election and formation of a Coalition Government.
This came into force on 22 December 2001.

The term 'defection’ is not mentioned in the Act. The Act provides that the
seat of a member becomes vacant if the member "ceases to be a parliamentary
member of the political party for which the member of Parliament was elected".
The member may cease to be a member of the parliamentary party by resignation
or by expulsion from it. Accordingly, the seat of a member becomes vacant on two
grounds. One is, if the member gives the Speaker a written notice that he has
resigned from parliamentary membership of a party or wishes to be recognised as
an independent member or as a member of another political party. The other ground
for such eventuality is that if the parliamentary leader of a party gives the Speaker
written notice that a member has been expelled from that parliamentary party.

An independent member is not affected by the anti-defection law. He can
subsequently join a party and then leave it without the any legislative
consequences. There are no nominated members in the House.

The Speaker cannot raise the issue related to defections. Only the member
himself, in the case of resignation or the parliamentary party leader, in the case of
expulsion, can raise the issue. On receipt of the written advice of a member's
resignation or expulsion, the Speaker must decide if that advice complies with the
form in which such advise must be communicated under the legislation. As the
advice in the case of resignation can only come from the member himself there is
unlikely to be any conflict. In the case of expulsion, the Speaker has no power to
review a parliamentary party's decision to expel a member. The Speaker is
concerned only with whether a notice in the correct form has been given. There is
no appeal against decisions taken under the legislation. However, all statutory
decisions are liable to be reviewed by the High Court on established public law
grounds.

The present anti-defection law does not deal with splits. It applies to individual
resignations and expulsions. A party could split without the anti-defection law being
activated at all.
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The existing anti-defection law is a temporary law. It will automatically expire
at the time of the general elections due in 2005. At this point, it is only an experiment
and not a permanent piece of New Zealand's electoral system. No cases have yet
arisen under the existing anti-defection law.

NIGERIA

The political defections, popularly known as ‘carpet crossing', were rampant
during the first Parliament of Nigeria from 1960 to 1966. Thereafter, the period
between 1966 and 1979 witnessed the military regime. When the second Republic
Civilian Administration ushered in 1979, the Presidential Constitution of 1979 which
ushered in the Second Republic Civilian Administration, made provisions to curb
such excesses. The Third Republic which existed from 1990 to 1992 did not record
any case of defections. The Fourth Republic which came into existence on
29 May 1999, under the 1999 Constitution, however, has been witnessing the incidents
of carpet crossing.

Though the terms defection’ has not been formally defined by the Constitution/
Laws/Standing Orders etc., Section 68 (1) (g) of the 1999 Constitution deals with
the issue of defections. The section provides that a member of the Senate or the
House of Representatives shall vacate his seat in the House of which he is a member
if being a person whose election to the House was sponsored by a political party,
he becomes a member of another political party before the expiration of the period
for which that House was elected; provided that his membership of the latter political
party is not as a result of a division in the political party of which he was previously
a member or of a merger of two or more political parties or factions by one of
which he was previously sponsored.

As is evident from the proviso to section 68 (1) (g) of the Constitution of
Nigeria, those members have been exempted who defect by way of splits or
mergers. There is, however, no prescribed number as to what constitutes a split or
a merger. It suffices when there is a merger of a faction of one political party with
another or when there is a distinct split.

Nigeria being a young democracy is still in the early stages of development. In
view of this, the various issues of political defection are yet to be fully addressed
and politically and legally tested by the Legislature.
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PAKISTAN

The Parliament of Pakistan has also faced the problem of defections or
floor-crossing.

The Constitution of Pakistan vide article 63A lays down the grounds of defection
on which a member of a Parliamentary Party in a House is disqualified. It provides
that if a member of a parliamentary party composed of a single political party in a
House:

(a) resigns from membership of his political party or joins another parliamentary

party; or (b) votes or abstains from voting in the House contrary to any direction

issued by the parliamentary party to which he belongs, in relation to- (i) election
of the Prime Minister or the Chief Minister, (ii) a vote of Confidence or a vote
of No-confidence, or (iii) a Money Bill.

He may be declared in writing by the Head of the Parliamentary Party to
have defected from the political party, and the Head of the Parliamentary Party
may forward a copy of the declaration to the Presiding Officer* and the member
concerned. However, before making such declaration, the Head of the Parliamentary
Party shall provide the member with an opportunity to show cause as to why such
declaration may not be made against him.

A member of a House shall be deemed to be a member of a Parliamentary
Party if he, having been elected as a candidate or nominee of a political party which
constitutes the Parliamentary Party in the House* or, having been elected otherwise
than as a candidate or nominee of a political party, has become a member of such
Parliamentary Party after such election by means of a declaration in writing.
Upon receipt of the declaration, the Presiding Officer of the House shall, within
two days, refer the declaration to the Chief Election Commissioner, who shall lay
the declaration before the Election Commission for its decision thereon confirming
the declaration or otherwise within thirty days of its receipt by the Chief Election
Commissioner.

Where the Election Commission confirms the declaration, the member shall
cease to be a member of the House and his seat shall become vacant.

Any party aggrieved by the decision of the Election Commission may, within thirty
days, prefer an appeal to the Supreme Court, which shall decide the matter within
three months from the date of the filing of the appeal.

Article 63A is not applicable to the Chairman or the Speaker of a House.

* For the purpose of this Article "House" means the National Assembly or the Senate. in relation to
the Federation: and a Provincial Assembly in relation to the Province, as the casc may be; and
"Presiding Officer* means the Spcaker of the National Assembly, the Chairman of the Senate or
the Speaker of the Provincial Assembly, as the case may be.




56 Anti-Defection Law in India and the Commonwealth.

PAPUA NEW GUINEA

Since Independence in 1975, Papua New Guinea has experienced political
defections.

In order to curb the problem, an anti-defection legislation was introduced in
December 2000 as part of a package of reforms aimed at improving the country's
electoral system, parliament and party system. The law, called the Integrity of
Political Parties and Candidates L.aw, came into force for the 2002 elections. The
purpose of the law is to prevent politicians from changing party affiliation. The law
also envisages penalties if a member of the legislature leaves the party with which
he was aligned when first elected and joins another party or becomes independent.
If the member chooses to change the party then he is required to face the 'leadership
tribunal' (the Ombudsman Commission), which shall decide whether the grounds
for resignation are valid. Under the legislation, valid resignations are possible only
when the party has breached its own constitution or when the party has been declared
insolvent. If the tribunal rules against the member, a by-election must be held.

Members elected with party endorsement must vote in accordance with their
party's position on key issues like the election of a Prime Minister, the Budget, votes
of No-confidence and constitutional amendments. A member may abstain but if he
votes against his party's position, he may face a range of possible penalties including
loss of membership.

A member shall also vacate his seat in Parliament if having been elected as
an independent candidate, he joins a political party.

SAMOA

Political parties have existed in Samoa outside Parliament since 1973 when
such parties were registered under the Cooperative Societies Act. Political instability
in Parliaments of the Pacific in 1996 and 1997 prompted the Parliament of Samoa
to amend Standing Orders to provide for recognition of political parties in an attempt
towards curbing floor crossing. Then there were two political parties represented
in the Parliament - the Human Rights Protection Party (HRPP) with 37 members
and the Samoa National Development Party (SNDP) with nine members - and
three Independent members. Adoption of Standing Order 19 confirmed recognition
of the two aforesaid parties and three Independent members.

On 26 June 1997, one of the members wrote to the Speaker informing him
that he had moved out from the SNDP and had become an Independent member
for the remainder of the Parliamentary term. The letter was read out by the Speaker
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in the Parliament and no objection was raised. At that time there were no provisions
regarding floor crossing either in the Standing Orders or in the Electoral Act.

The next day, the Speaker announced in the Parliament that since one of the
SNDP members had become an Independent member, this had reduced the number
of SNDP members to eight and the SNDP was, therefore, no longer recognized in
the Parliament pursuant to the Standing Orders. This being the case, the eight
members would all become Independent members for the remainder of the
Parliamentary term. An attempt by the Independent members to form themselves
into a coalition was rejected by the House because the Standing Order 19(3) is
specific to "Coalitions between parties" and not Independent members.

Again in August 1997, two Independent members wrote to the Speaker quoting
Standing Order 19(3) notifying their request to be recognized in the Parliament as
members of the SNDP. The Speaker delivered his ruling on the matter on 20August
1997 and he rejected the request because it did not apply to the Standing Order
19(3) and as the main aim of the Standing Order 19 was to ensure stability of
Parliament, and if the request of the two members was granted approval, this might
very well encourage floor crossing and might very well be the catalyst for
parliamentary instability. The Speaker was of the opinion that if he granted permission
to the two Independent members to join a Party, then they should be required to
resign from Parliament and go back to the constituencies for by-election. So the
members remained as Independent members for the remainder of that Parliament.
The Speaker's Ruling has never been questioned on a substantive motion.

Since the party strength of SNDP was reduced to eight, there was no longer
a majority party in the Opposition and the position of the Leader of the Opposition
no longer existed. For this reason the Rrime Minister of the time moved an amendment
to Standing Order to reduce the number of members to eight in order for a party to
be recognized in the Parliament. The motion was approved and the SNDP was
once again recognized as a party in Parliament.

Recently provisions were made in the Electoral Act to ensure control of floor
crossing while retaining the rights of members to keep their seats in Parliament in
view of the instability in the Parliament. The Electoral Amendment Act 2005 which
came into force on 1 April 2005 amended Part I1A of the Principal Act by inserting
Section 15F relating to election of candidates after section 15E. Section 15 F reads
as under:

Notwithstanding any other law, including but not limited to Standing Orders:

(1) Subject to subsection (3), a candidate elected as a Member, where the

ballot paper for such election cites the candidate's membership of a
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political party, shall sit in the Legislative Assembly as a member of that
political party during the term for which the candidate was so elected.

(2)  Subject to subsection (4), a candidate elected as a Member, where the
ballot paper for such election cites the candidate as Independent
(meaning the candidate is not a member of political party at the time of
election), may, prior to taking the oath of allegiance, join a political
party in the manner provided by Standing Orders and thereafter such
elected candidate shall sit in the Legislative Assembly as a member of
that political party during the term for which the candidates was so
elected.

(3)  Subject to subsection (4), a candidate elected as a member, where the
ballot paper for such election cites the candidate's membership of a
political party and upon election, but prior to taking the oath of allegiance,
it appears that such political party does not have sufficient membership
to be recognized as a political party in the Legislative Assembly under
Standing Orders, may, prior to taking the oath of allegiance, join another
political party or become an Independent in the manner provided by
Standing Orders and thereafter the elected candidate shall sit in the
Legislative Assembly as a member of such other political party or as
an Independent, as the case may require, during the term for which the
candidate was so elected.

4) Where:

(a) acandidate elected as a member is or becomes, as the case
may be, a member of a political party in accordance with
subsection (1) or (2) or (3); and

(b)  the candidate resigns subsequently from such political party
and becomes a member of another political party during the
term for which the candidate was so elected, the seat of such
candidate as a member of Parliament shall become vacant
and such candidate shall be disqualified from holding such seat.”

Thus the Speaker's Ruling of 1997 kept the Parliament of Samoa stable for
eight years and now the Electoral Act has taken over the same since 1April 2005.

SEYCHELLES

The Parliament of Seychelles has not enacted any law on defections,
thought, there had been a case of floor crossing in October 1997.
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SIERRA LEONE

The Parliament of Sierra Leone has witnessed some cases of defections
particularly prior to promulgation in 1978 of a One-Party Constitution which
maintained a fusion of political parties. Such defections had adverse effect on the
Opposition. Although defections were not particularly pervasive, the few incidents
did have serious consequences. The Multi-Party Constitution of 1991, therefore,
sought to curb such actions.

The Constitution of Sierra Leone which came into effect on 1 October 1991,
in subsections (1) (K) (L) and (M) of Section 77, formulates the intention of
prohibiting defections. It, however, does not lay down any formal definition of the
term 'defection’. The section provides that a member of Parliament shall vacate hi-
seat in Parliament, if he ceases to be a member of the political party of which he
was a member at the time of his election to Parliament and he so informs the
Speaker or the Speaker is so informed by the Leader of that political party; or if, by
his conduct in the Parliament by sitting and voting with members of a different
party, the Speaker is satisfied after consultation with the Leader of that member's
party that the member is no longer a member of the political party under whose
symbol he was elected to Parliament: or if, being elected to Parliament as an
independent candidate, he joins a political party in Parliament.

As is gathered from the above provisions, both collective as well as individual
defections would be penalised. However, no case of defection has taken place after the
promulgation of the 1991 Constitution and the given provisions are yet to be tested.

There are divergent schools of thought of the implementation of the
anti-defection provisions in Sierra Leous. One view is that the Speaker has no
discretion in the matter. When he is informed by the Leader of a political party that
a sitting member is no longer a member of his party, the Speaker declare that
member's seat vacant.

The other view is of the opinion that the Speaker has the right to verify the
information given to him by the leader of a political party. In a case of party expulsion,
the Speaker had set up a committee to investigate whether the seventeen members
involved in the case had been duly expelled by their political party. The members
had argued that they had not been that their said expulsion was undemocratic,
fabricated and also outside the provisions of their party constitution. The findings of
the Committee also endorsed the same view and concluded that the members were
not expelled along the democratic lines of their party constitution. Aided by the
report of the Committee, the Speaker arrived at the decision to reject the request of
the party leader for expelling the members from the Parliament.
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SINGAPORE

In the Singapore Legislature, the first incident of defection occurred after the
1959 general election when the Minister for National Development and his two
supporters, both belonging to the ruling People's Action Party (PAP) were expelled
from the Party for an alleged smearing campaign against the Government. All
three proceeded to form an opposition party, the United People's Party.

Another incident took place in 1961. As a new government, the PAP was
keen to seek a merger with the Federation of Malaye to ultimately secure its political
independence from the British and to guarantee the country's economic survival.
The merger was opposed by pro-communist elements in PAP. A Confidence Motion
in the Government was brought before the Legislative Assembly. The Government
won the motion and the 13 dissident members defected to form an Opposition
Party, the Barisan Sosialis. In both these cases, the defectors continued to sit in
the Legislative Assembly as representatives of their constituencies, due to absence
of a law to oust them from their seats.

To curb such incidents, an amendment was made in 1963 to the then existing
Singapore State Constitution under article 30(2)b) of the Sabah, Sarawak and
Singapore (State Constitutions) Order in Council. The amendment provided for the
seat of a member of the Legislative Assembly to become vacant if he ceased to be
a member of, or was expelled, or resigned from the political party for which he
stood in the general election. The above mentioned article has since been carried
over as article 46(2) (b) of the present Constitution of the Republic of Singapore.
Under the article, a non-constituency member's seat falls vacant if he is subsequently
elected as a member of Parliament for any constituency. Similarly, a nominated
member's seat becomes vacant if he stands as a candidate for any political party in
an election or if he is elected a member of Parliament for any constituency. Further,
if amember resigns or is expelled from his party, he will lose his seat in Parliament.

Article 48 of the Constitution gives Parliament the power to decide on any
question relating to the disqualification of a member. The decision of the Parliament
in such cases is final.

SOUTHAFRICA

In the Parliament of South Africa, members represent not only the public
but also specifically their parties in the Legislature. It is because of the system of
proportional representation that they have, that voters first vote for the party of
their choice; parties gain seats in the national and provincial Legislatures - strictly
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according to the number of votes polled for the party; and after that parties nominate
persons from the party lists to fill the seats in the Legislature. In these circumstances,
political defection was prohibited in South Africa.

The Constitution has, however, been amended in 2003 to make provision for
two 15-day window periods during the five-year life of a Parliament, during which
Assembly members may change their party membership while retaining their seats
in the Assembly. During this period, by giving written notification to the Speaker
and complying with provisions laid down in this regard, a member may change
party membership once, a party may merge, subdivide, or subdivide and merge
once only; and a member may resign from a party to form another party.

Item 23A of Annexure A to Schedule 6, which was originally part of the
(Interim) Constitution, 1993, and continued to apply as part of a Schedule to ti.c
Constitution, 1996, inter alia stipulated that a person would lose membership of a
Legislature to which the Schedule applied if that person ceased to be a member of
the party which had nominated that person as a member of the Legislature. It also
provided that an Act of Parliament might, within a reasonable period after the new
Constitution took effect, be passed in accordance with section 76(1) of the new
Constitution to amend this item and item 23 to provide for the manner in which it
would be possible for a member of a Legislature who ceased to be a member of the
party which nominated that member, to retain membership of such Legislature. It
further laid down that the Act might also provide for any existing party to merge
with another party; or any party to subdivide into more than one party while allowing
a member affected by such change, to retain membership of the Legislature.

It was against this backdrop that four government bills which inter alia sought
toallow public representatives at national, provincial and local government levels to
change party allegiance without losing their seats were passed by Parliament and
assented to by the President on 19 June 2002. Immediately thereafter their
constitutionality was challenged by several political parties with the result that the
High Court suspended the operation of the four Acts pending a decision on the
matter. On 4 October 2002, the Constitutional Court ruled only the Loss or Retention
of Membership of National and Provincial Legislatures Act (No 22 of 2002) to be
inconsistent with the Constitution and invalid. It did so essentially on technical
grounds, namely, that it could not be said that the legislation had been introduced
“within a reasonable period after the new Constitution took effect”. The Court
specifically refrained from expressing itself about the merits or demerits of a
defection provision. The Court’s findings did not affect the law pertaining to floor-
crossing at local government level - and that therefore came into effect. The
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Government then decided to proceed with providing for floor-crossing at national
and provincial levels by way of introducing an amendment to the Constitution.

On 12 November 2002, the Minister for Justice and Constitutional Development
tabled in Parliament the Constitution of the Republic of South Africa Fourth
Amendment Bill. The bill was subsequently referred to the Portfolio Committee on
Justice and Constitutional Development. On 25 February 2003, the bill was adopted
by the Assembly after a division and by the National Council of Provinces on 18
March 2003. The President assented to the Constitution of the Republic of South
Africa Amendment Act, 2003 (Act No 2 of 2003) which was published in the
Government Gazette on 19 March 2003.

Section 47 of the Constitution, as amended by Act No.2 of 2003, provides
inter alia that a person loses membership of the National Assembly if that person
ceases to be a member of the party that nominated that person as a member of the
Assembly, unless that member has become a member of another party in accordance
with Schedule 6A. Similarly, Section 106 as amended provides inter alia that a
person loses membership of a Provincial Legislature if that person ceases to be a
member of the party that nominated that person as a member of the Legislature,
unless that member has become a member of another party in accordance with
Schedule 6A.

Item 2(1) of Schedule 6A lays down that subject to item 4, a member of a
legislature who becomes a member of a party (the new party) other than the party
which nominated that person as a member (the nominating party), whether the new
party participated in an election or not, remains a member of that legislature if that
member, whether by himself or herself or together with one or more other members
who, during a period ceased to be members of the nominating party, represents not
less than 10 percent of the total number of seats held by the nominating party in that
legislature. Item 2(2) provides that the seat held by a member referred to in sub-
item (1) is regarded as having been allocated to the new party which the member
represents.

Item 3(1) provides that subject to item 4, any party (the original party) which
is represented in a legislature may -

(a)  merge with another party, whether that party participated in an election”

or not; or

(b)  subdivide into more than one party or subdivide and any subdivision

may merge with another party, whether that party participated in an
election or not, if the members of a subdivision leaving the original
party represent not less than 10 per cent of the total number of seats
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held by the original party in that legislature.

Item 3(2) lays down that if a party merges with another party or subdivides
into more than one party or subdivides and any subdivision merges with another
party in terms of sub-item (1), the members concerned remain members of that
legislature and the seats held by them are regarded as having been allocated to the
party which they represent pursuant to any merger, subdivision or subdivision and
merger contemplated in sub-item (1).

As laid down in Item 4(1), the provisions of items 2 and 3 only apply -
(a)  fora period of 15 days from the first to the fifteenth day of September
in the second year following the date of an election of the legislature;

and

(b) foraperiod of 15 days from the first to the fifteenth day of September
in the fourth year following the date of an election of the legislature.

X X X

(3) During each period referred to in sub-item (1)(a) and (b) -

(a) a member of a legislature may only once change membership of a
party, by informing the Speaker of the legislature thereof in writing and
by submitting to the Speaker written confirmation from such other party
that he or she has been accepted as a member of that party; and

(b)  a party may only once -

(i)
(i)
(iii)

merge with another party;

subdivide into more than one party; or

subdivide and any subdivision may merge with another party, by
informing the Speaker of the legislature thereof in writing and by
submitting to the Speaker written confirmation from the other
party of the names of all members involved in the merger or
subdivision, and that the party has accepted the merger; and

(c)  no party represented in a legislature may -

0]

@)

suspend or terminate the party membership of a member
representing that party in that legislature; or

perform any act whatsoever which may cause such a member
to be disqualified from holding office as such a member, without
the written consent of the member concerned.

(4) A party which has not been registered in terms of any law applicable
to the registration of political parties is regarded as a party for the
purposes of this Schedule, but such a party must apply for registration
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as a party in accordance with applicable law within the prescribed
period. If the party is not registered within the permitted period, it is
regarded as having ceased to exist, and the seats in question must be
allocated to the remaining parties in accordance with applicable law.
According to item 5(1) after the expiry of a period referred to in item 4(1)(a)
or (b), the composition of a legislature which has been reconstituted as a result of
any conduct in terms of item 2 or 3 is maintained until the next election of that
legislature or until the composition of the legislature is reconstituted in accordance
with item 2 or 3.
Within seven days after the expiry of a period referred to in item 4(1)Xa) or
(b), each party represented in a legislature as contemplated in item 1 sub-item (1)
must submit a list of its candidates to the Secretary of the legislature; and the
Speaker must, within seven days, publish a notice in the Gazette which must reflect-
(a)  the number of seats allocated to each party represented in that legislature;
and
(b)  the name of, and party represented by, each member.

Clause 6(1) of Schedule 6A also made a provision for the members to
change their party allegiance during the first 15 days immediately following the date
of commencement of the Act. .

After the Act came into operation in 2003, at the close of the window
period which commenced from 21 March 2003 for a period of 15 days, 5 new
parties had emerged thereby increasing the total number of parties in the National
Assembly from 13 to 18. The altered composition of the political parties in the
Assembly was as follows:

In 1999 In 2003

African National Congress 266 275
DP 38 -
Democratic Alliance - 46
Inkatha Freedom Party 34 31
New National Party 28 20
African Christian Democratic Party 6 7
United Democratic Movement 14 4
Freedom Front 3 3
United Christian Democratic Party 3 3
Pan Africanist Congresé 3 2
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SRI LANKA

The Parliament of Sri Lanka has been the witness to several defections. On
two occasions, they did lead to the fall of the incumbent Governments. In 1964, a
group of members from the Government side crossed over to the Opposition side
and in 2001, 13 Government members joined the Opposition. On both the occasions,
the Government collapsed.

However, in 2000, there was also an incident when just the opposite happened.
Five members from Opposition joined the Government and thereby strengthened it.

Article 99(13) of the Constitution of 1978 provides for the Anti-defection
Law. Under the law, when a member ceases by way of resignation, expulsion or
otherwise, to be a member of a recognised political party or independent group on
whose nomination paper his name appeared at the time of his becoming such member
of Parliament, his seat becomes vacant upon the expiration of a period of one
month from the date of his ceasing to be such member.

However, in case of expulsion of a member, his seat shall not become vacant
if prior to the expiration of the said period of one month he applies to the Supreme
Court by petition in writing, and the Supreme Court upon such application determines
that such expulsion was invalid. Such petition shall be inquired into by three judges
of the Supreme Court who shall make their determination within two months of
filing of such petition. Where the Supreme Court determines that the expulsion was
valid, the vacancy shall occur from the date of such determination.

Where the seat of a member becomes vacant, the candidate from the relevant
recognised political party or independent group who has secured the next highest
number of preferences shall be declared elected to fill such vacancy.

Independent candidates cannot contest individually. But they can contest under
the symbol of an independent group and they would be subject to the provision of
Article 99 (13). A nominated member too represents his party, and, therefore, there
is no possibility of his charging the party affiliation.

However, in coalition partnership, a party can break away from the partnership
without inviting the provision of the law.

TANZANIA

Paragraph (e) Sub-Article (1) of Article 71 of the Constitution of the United
Republic of Tanzania, 1977 provides that a member of Parliament shall cease to be
a member and shall vacate his seat in the National Assembly if he ceases to be a
member of the party to which he belonged when he was elected or appointed to be
a member of Parliament.
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After the restoration of multi-party system of Government in 1992, one mem-
ber of Parliament, Hon’ble Augustine Lyatonga Mrema crossed the floor. It so
happened that on 24 February 1995, while participating in the discussion on the
debate on a motion, he criticized the Government of the day, which he himself was
serving. He was sacked the following day but he remained with his party i.e.
Chama Cha Mapinduzi (CCM). In March the same year, he crossed the floor and
joined another political party, namely, the National Convention for Construction and
Reform (NCCR) and won a parliamentary seat.

TRINIDAD AND TOBAGO

Trinidad and Tobago got independence in 1962. Since then, the Parliament
has witnessed defections referred to as ‘crossing the floor’, on quite a few occa-
sions. In 1978, a member of the ruling party resigned from his party and became an
independent member. Earlier, there was an instance in 1972 when, due to a ‘No
Vote Campaign’, other political parties refused to take part in the elections and
there was no Opposition in the Parliament, one member resigned from the Govern-
ment benches and was appointed Leader of the Opposition. On another occasion,
two members were expelled from the Opposition party and they joined the ruling
party and were given ministerial portfolios.

An amendment was made to the Constitution in 1978 vide Act No.15/1978,
thereby incorporating Section 49A of the Constitution which makes provisions for
the member who crosses the floor to vacate his seat in Parliament after a period of
fourteen days.

As per section 49A(1) of the Constitution where a member having been a
candidate of a party and elected to the House resigns from or is expelled by a
political party, the Leader of the concerned party in the House of Representatives
is required to inform the Speaker about the same in writing of those circumstances
and the Speaker shall, at the next sitting of the House of Representatives, after he
is so informed, make a declaration that the member has resigned from or has been
expelled by the party, as the case may be. The member, who has been declared as
having resigned from or been expelled by the party, has a right to institute legal
proceedings challenging his resignation/expulsion.

Section 49A(2) provides that where within a period of 14 days of such a
declaration by the Speaker, the concerned member does not constitute legal pro-
ceedings to challenge the allegation of his resignation or expulsion, he shall vacate
his seat at the end of the said period of 14 days.
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Section 49A(3) provides that if within the stipulated period of 14 days, the
concerned member institutes legal proceedings challenging his resignation/expul-
sion, he shall not vacate his seat unless and until either the proceedings instituted by
him are withdrawn; or the proceedings are finally determined by a decision uphold-
ing the resignation or expulsion, the decision being one that is not open to appeal or
in respect of which the time allowed for an appeal has expired without an appeal
being filed*.

Section 49A(4) lays down that from the date of the declaration by the Speaker,
the member shall cease to perform his functions as a member of the House of
Representatives and he shall resume the performance of such functions only if and
when the legal proceedings are finally determined in favour of such member.

Section 49A (5) provides that Standing Orders shall make provision for the
identification and recognition of the Leader in the House of Representatives of
every party and for otherwise giving effect to this section. However, the Standing
Orders of the House of Representatives had not been amended to give effect to
this section of the Constitution till April 2002.

There are no provisions dealing with splits and mergers. In 1986, the ruling
party came into Parliament with a majority of 33 members. However, during 1987,
some members resigned from the party and formed themselves into a new party
and remained in Parliament.

TUVALU

A distinctive feature of the Parliament of Tuvalu is that it does not have
political parties. Therefore, there are no measures or laws to combat defections.
Members are more or less independent individuals in the House. They are free to
walk in or walk out of a group, i.e., the Government or the Opposition Group, as
they wish or can choose to even remain alone.

The Parliament has witnessed several such cases of defection from the
Government to the Opposition and vice versa. The nature of defection here is
somewhat different in the sense that once the members (Government members in
particular) realise that some of their colleagues are heading towards or involved in
corruption, abuse of powers, etc., they defect to rid them off from power and form
anew Government. The Parliament, having only fifteen members, is very vulnerable
to such defections.

The consequence of such defections mostly is the fall of Government and

* Since the Court could pronounce on such matters, decisions can be appealed to the Court of Appeal
and subsequently to the Privy Council.
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formation of a new government. In one such incident, the defecting members included
one Cabinet Minister and three Government Backbenchers who accused the outgoing
Government of mishandling of public funds, and other associated actions.

UGANDA

Political defections in Uganda are not legally allowed. Article 83(1,g) of the
Constitution of the Republic of Uganda provides that any member of Parliament
who leaves the political party of which he stood as a candidate for election to
Parliament and joins another party or remains in Parliament as an independent
member shall vacate his seat. Apart from this, article 60 of the Constitution empowers
the people to choose and adopt a political system of their choice through free and
fair elections or referenda.

Accordingly, in 2000, there was a referendum and the people adopted a
'Movement Political System'. Under the system, individual merit is the basis for
election to political offices. The system is broad based. inclusive and non-partisan.
Therefore, the issue of defections does not arise.

Through an Act of Parliament, namely, the Movement (Amendment) Act,
2003 that came into existence on 12 November, 2003, the term of office of Movement
leaders was extended until another referendum on political system is held in 2005.

UNITED KINGDOM

In the United Kingdom, changes of party membership do occur from time to
time. However, the changes of party cause problems for the political parties
concerned rather than for the House of Commons. In recent Parliaments, there
have been instances where members have changed their party affiliations. Between
1979 and 1983, 31 members (nearly all from Labour) left their party mainly to join
a newly created party called the Social Democratic Party (SDP); between 1987
and 1992, 3 members left their party, there were 2 expulsions and 2 withdrawals of
whip (1 temporary); between 1992 and 1997, 4 members left their party, there
were 8 withdrawals of whip (all temporary); 2 resignations of whip (1 temporary);
and between 1997 and 2001, 2 members left their party, there were 4 withdrawls of
whip or suspensions from party ( 2 temporary). It is pertinent to mention here that
in May 1976, the Labour Party lost its majority in the House of Commons; this was
due mainly to by-election defeats but also to one member changing party.

There are no laws or Standing Orders requiring members to register the party
of which they are members or providing for any consequences if amember changes
the party. A member who changes party is not required to resign. Similarly, a
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member expelled from his party would retain his seat. Seating in the House is
governed by convention, and not rules, but such a member would normally sit
separately from party members.

Members of the House of Lords are not elected and hold their seats for
life. The House of Lords contains members from all the main political parties in the
United Kingdom. However the party balance is influenced indirectly only by elections,
in that the Government can appoint as many of their supporters as they wish to
seats in the House of Lords. Approximately one-third of the members of the House
of Lords are not affiliated to any political party. They are known as 'cross benchers'
and they are politically independent. When a person is awarded a seat in the House
of Lords, he does not immediately take a party whip and he is not required to
declare his political affiliation. Members of the House of Lords can choose to take
a party whip at any time and there is no deadline for them to do so. Equally, they
can resign a party whip at any time and this has virtually no impact on the political
composition of the House. The political balance of the House of Lords is, therefore,
fluid. Party labels are not something that concern the House authorities. The House
of Lords does not recognise defection as a problem or an issue of concern.

On rare occasions, member of the House of Lords do change party affiliation
or are expelled from their parties. There are no punitive measures imposed by the
House on any member who can change their party affiliation. Similarly, there are
no rules to stop independent members of the House (or cross bench Peers) joining
a political party at any time. If a member of the House of Lords is expelled from his
party, he is not disqualified from the membership of the House. The member would
either join another party or sit as an independent member on fee cross benches
which are separate seat from the party political seats. From the House's point of
view, a change of party affiliation is not a problem. In the House of Lords, the
House authorities do not get involved in the political affiliation of members. The
individual political parties may have methods of trying to stop their members defecting
but this is a matter for them not the House.

ZAMBIA

The provisions of article 71 of the Constitution of Zambia, Cap. 1 of the Laws
of Zambia on the tenure of office for members of the National Assembly, contains
clause which states that an elected member of the National Assembly in Zambia
shall vacate his seat in the Assembly if he becomes member of a political party
other than the party of which he was an authorized candidate when he was elected
to the National Assembly or, if having been an independent candidate, he joins a
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political party or having been a member of a political party, he becomes independent.
This provision prohibits political defection or change of party affiliation. It also
regulates situation where due to violation of the law, a political party is de-registered
or out of its voluntary action a party dissolves itself leaving behind members who
belonged to that party, without a party. Members who find themselves in such
situation lose their seats in the House.

The question of defection or change of party affiliation does not arise in case
of nominated members because the powers to nominate members to the House is
vested in the President and members who are nominated by the President actually
become members of the ruling party and they can lose their seats if the President
relieves them of their membership in the House.

Where the Speaker receives correspondence either from a membar himself
or from his party that a member has ceased to be a member of that Party either by
voluntary action ot the member himself or has been expelled by the Party itself, the
Speaker has the mandate of the law in such a situation to inform the President and
the Electoral Commission that a vacancy has occurred in the membership of the
National Assembly and in the case of an elected member, the President proceeds
to direct the Electoral Commission to organize a by-election. In the case of a nominated
member, the President may immediately replace the member or do the replacement
later. A member who is elected as an Independent to the House and joins a political
party automatically loses his seat.

As regards a split, it amounts to a change of party affiliation and is dealt with
as such under the provisions of law.

Cases where members have changed their party or have become Independents
are dealt with by the Standing Orders Committee whose report is subinitted for
adoption by the House.

There have been cases in the Zambian Parliament where members have
defected or changed their party affiliations and lost their seats in the House. Some
of the members have challenged the decisions of the Standing Orders Committee in
this regard in the courts of law under the court remedy of judicial review. In all
these cases, the courts have ruled in favour of the decisions taken by the Speaker
through the Standing Orders Committee.

The question of defection or change of party affiliation in the case of the
Speaker does not arise because the Speaker is not a member of the Assembly.
Atrticle 69 (1) of the Constitution states as follows: "There shall be a Speaker of the
National Assembly who shall be elected by the members of the Assembly from
among persons who are qualified to be elected as members of the Assembly but



Commonwealth Parliaments 71

are not members of the Assembly".

However, in the case of Deputy Speaker article 70 (1) states: " There shall be
a Deputy Speaker of the National Assembly who shall be elected by the members
of the Assembly from among the members of the Assembly".

It should, therefore, be noted that in the case of the Deputy Speaker, the
member holding such a position comes to the House on a party ticket and if he,
changes his party status, he loses his membership to the National Assembly.

ZIMBABWE

Between 1981 and 1987, two members of Parliament defected from
Zimbabwe African People's Union (ZAPU), the then main Opposition, to Zimbabwe
African National Union Patriotic Front (ZANUPF), the Ruling Party. There was
no law then to stop them from doing so. In 1989, through the Constitutional
Amendment No.9, Section 41(e) was added to the Constitution which provides that
the seat of a member of Parliament shall become vacant, if being a member, elected
among the 120 members by voters registered on the common roll for the 120 common
roll constituencies, he ceases to be a member of the political party of which he was
amember on the date of his election to Parliament and the political party concerned,
by written notice to the Speaker, declares that the member has ceased to represent
its interests in Parliament. However, the circumstances under which a member
can be deemed to have ceased to belong to his party are not defined which means
it can be through resigning, being expelled or defection, thus leaving a lot of discretion
with the party and the member concerned. In such eventually, the seat of the
member is declared vacant and an election has to be held. There is nothing stopping
independent and nominated members from joining a political party of their choice
after election or nomination. Since the Speaker is not a member of Parliament,
Section 41 (e) would not apply to him. But the Deputy Speaker being the member
does come under the provision of the Law.
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B. Position at a Glance

A total of 65 world Parliaments are covered in this study, out of which 55
Parliaments have had the experience of political defection and 10 do not have such
experience; 30 have framed laws and 35 have not; 27 Parliaments have both the
experience and the law, 28 have experience but not the law; 7 have neither the
experience nor the law and 3 have laws but no experience.

Of the 65 world Parliaments, 40 belong to the Commonwealth and remairng
25 are outside the Commonwealth. Out of the 40 Parliaments in the Commonwealth,
34 Parliaments have the experience of political defection, while 6 do not have any
such experience. As regards anti-defection laws, 23 Parliaments in the
Commonwealth have framed such laws while 17 do not have any such laws. Twenty
Parliaments have both the experience of political defection and the laws, 14
Parliaments have experience of political defection but have not framed any law in
this regard as yet; 3 Parliaments have neither the law nor the experience and 3
Parliaments have laws but do not have any cases of defection.

As far as Parliaments outside the Commonwealth (numbering 25) are
concerned, 21 Parliaments have the experience of political defections and 4 do not
have any cases of political defection; 7 have framed laws and 18 do not have any
law; 7 Parliaments have both the experience and the laws and 14 have cases of
political defection, but do not have any law; 4 Parliaments have neither the
experience nor the law.

The Tabular Statement, Chart and Graphs given below indicate the position in
a nutshell.
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Statement*
SI. | Name of the Experi- | lLaw Salient features Remarks. if any
No.| Country/ ence Yes/No
Parliament Yes/No

. | Algeria N N - -

2. | Angola N N - I'he Constitution of
Angola does not
allow change of
party during the
term of the
legislature.

3. | Anguilla - -

4. Australia - A member changing
party allegiance
retains his seat.

5. | Bangladesh Y Y Termed as 'dispute’;

vacation of seat by a
member in case he
resigns from or votes
against his party; if a
dispute arises any
person or a member
can file petition.
Thereafter, the
Speaker sends a
statement within
thirty days to the
Election Commission
. The position about Commonwealth Parliaments given here is very bricf. For detailed

information, please sec the write-ups on individual Commonweaith Parliaments given in
Part A of Chapter 3. Names of non-Commonwealth Parliaments arc shown in italics.
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which gives its
decision within one
hundred and twenty
days after receiving
the statement; the
EC's decision in the
matter is final, and the

member ceases to be

a member thereafter.
6. Barbados Y N - A Constitution
Review Commission
had recommcend xd
that an anti-dcfec-
tion law be cnacted.
7. Belize Y Y Constitutional

amendment w.e.f.
January 2001;
resignation from the
party on whose ticket
the member was
elected and crossing
the floor amount to
defection; once
notified by the Leader
of the party, within
seven days, to the
Speaker in writing, the
Speaker, if satisfied,
makes the declaration
at the next sitting of
the House; the

member may appeal to
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the Supreme Court -
within twenty-one

days of such decision,

whose decision shall
be final.

Bermuda

There is no require-
ment or firm
expectation that a
member of Parlia-
ment who switches
political parties
must resign from
the Parliament

when doing so.

Botswana

A motion was
passed in 1998
urging members

and councillors who
defect to vacate
their seats. Overall,
members supported
the idea that the
seat of the defecting
member should be

declared vacant.

Bulgaria

Cameroon

Canada

Though members
are elected with a
party affiliation,
they are not obliged
to retain that party
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label during the
whole of their
mandate. A member
who changes party
allegiance is under
no obligation to

resign his seat.

13. | Chile Y N - -
14. | Croatia N N - -
15. | Cyprus N N - -
16. | Czech Republic| Y N - -
17. | Dominica Y N - -
18 | Finland Y N - -
19. | France Y N - -
20. | Gabon Y Y - -
21. | Germany Y N - -
2. | Ghana Y Y Article 97(1) of the Guyana has

Constitution of Ghana
inter alia provides
that a member of
Parliament shall
vacate his seat in
Parliament if he leaves
the party of which he
was a member at the
time of his election to
Parliament to join
another party or
remains in Parliament
as an Independent
member. Similarly, he

proportional
representation (List)

System.
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shall also vacate his
seat in Parliament if h¢
being elected as an
independent joins a
political party.

Grenada

24

25.

Guyana

India

Vide Constitutional
Amendment in 2000,
Paragraph (3) was
inserted in article 156
of the Constitution
providing for
disqualification of
those members who
declare that they
would not support
the list from which
their names were
extracted, or abstain
from supporting the
list or declare support
for another list.
Tenth Schedule to the
Constitution,
inserted by 52nd
Constitutional
Amendment Act lays
down the provisions;
amember is
disqualified on
ground of defection

if he voluntarily gives

Before the passing
of the Constitution
(Ninety-first
Amendment) Act in
2003, the law
provided that no
disqualification
would be incurred
in cases where a

split in a party was
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up membership of his
original party or

votes or abstains
from voting in the
House contrary to
any direction of his
party: an
Independent member
is disqualified if he
joins a political party
after his election; a
Nominated member is
disqualified if he joins
apolitical party after
six months of his
nomination; no
disqualification would
be incurred in case of
a merger by not less
than two-thirds of the
members of a
legislature party with
another party; the
question of
disqualification of
members under the
law is decided by the
Chairman or the
Speaker of the
respective House but
cannot be taken up
suo moto; amember

has to file a petition;

claimed. provided
that in the
legislature

party not less than
one-third of its
members decided to
quit the party. The
above mentioned
amendment has now
deleted this
provision

altogether.
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where the question is
with reference to the
Chairman or the
Speaker himself it will
be decided by a
member of the
concerned House
elected by it in that
behalf; all the
questions relating to
the decisions given
by the Presiding
Officers are subject

to judicial review.

26. | Israel N N -
27. | ltaly Y N -
28. | Jamaica Y N -
29. | Japan Y Y -
30. | Kenya Y Y Section 40 of the

Constitution providesH
for forthwith
vacation of seat by
amember who
defects. Under the
Section if a member
of the National
Assembly who,
having stood at
election as an elected
member with the
support of or as a

supporter of a
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political party, or
having accepted
appointment as a
nominated member

or as a supporter of a
political party, either

- (a) resigns from that
party at a time when
that party is a
parliamentary party;
or (b) having, after the
dissolution of that
party, been a member
of another
parliamentary party,
resigns from that
other party at a time
when that other party
is a parliamentary
party, shall vacate his
seat forthwith unless
in the meantime that
party of which he was
last a member has
ceased to exist as a
parliamentary party or
he has resigned his
seat provided that thiﬁ
subsection shall not
apply to any member
who is elected as
Speaker.
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3L

Lesotho

Y

The National
Assembly Elections
Act, 1992 provides
for disqualification of'
amember if he resigns
from his party or
crosses the floor; the
law is applicable only
to the proportional
representation
members; the
Presiding Officer
takes up the question
of disqualification
suo moto,decision

of the Presiding
Officer is appealable
by way of a motion
made after a notice
requesting for a
review by the House;
on expulsion from

the party, the member

does not lose his

membership, but he is| -

seated separately;
independent
members will not lose

seat if they join a

political party.

Lesotho has
Mixed Member
Proportional
Electoral System
(comprising 80
constituency seats
and 40 propor-
tional seats: total

120 seats).

32.

Malawi

Constitution lays
down a provision to
curb defection; the
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term used is 'crossing
the floor';

the speaker declares
vacant seats of those
members who
voluntarily cease the
membership of their
party or join another
party or association
or organization
whose activities are
political in nature;
decisions of the
Speaker are
appealable in a Court
of Law;

By virtue of

section 65(2) of the
Constitution, members]
are fully protected
against loss of seats
for voting against
party position on
various matters;
Independent members
can join a political
party after elections.

33.

Malaysia

There was a Private
Member's Bill in

1978 [The
Members of
Parliament
(Prevention of
Defections) Bill,
1978}, which




86

Anti-Defection Law in India and the Commonwealth

sought to prohibit
defection of elected
representatives by
requiring a member
of Parliament to
vacate his seat
within 30 days of
his resignation or
expulsion from the
party on whose
ticket he was
originally elected.
The Bill could not

be enacted.

Mali

3s.

Mozambique

The law provides that
a Deputy loses his
seat when he
becomes a member or
exercises duties in
another party,

other than the party
through which he wag
elected. The definite
loss of the mandate
of Deputy is declared
by the Standing
Comnmittee of the
Assembly, a body
chaired by the
Speaker. It should be
announced in the
plenary and
published in the
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Government Gazettee.
There is choice to
appeal against the
sanctions for the
plenary within eight
days after notification|
If a Deputy resigns
or is expelled from

his party or
parliamentary bench
and he remains not
affiliated to another
party, he becomes an
Independent.

36. | Namibia N N - If amember
defects or is
expelled from his
party, he loses his
seat in the
Parliament,
any action to be
taken with regard to
defection is handled
within the party.
The Leader of the
party informs the
Speaker about
party's decision.
The Presiding
Officers are not
concerned with the
situations like splits
and mergers and
hence they do not
deal with the
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developments
taking place within
the parties.

3.

Nauru

In Nauru, the
problem is that of
different nature;
Parliament is not
represented by
political parties but
by individual
members elected on
the basis of adult
suffrage. Once
elected they either

become the
members of ruling

group called
‘Caucus’ or the
opposition called
'‘Backbenchers';
the members of
‘caucus’ often shift
their allegiance to
‘Backbenchers' to
form coalition and
bring down the
Government of the
day by bringing
no-confidence

motion.

New Zealand

Y Electoral(Integrity)

Amendment Act 2001
provides that a

Not a permanent
piece of legislation
will automatically




Commonwealth Parliaments

89

Member's seat falls
vacant if he ceases to
be amember of or is
expelled from his
parliamentary party;
Speaker cannot raise
the issue on his own
discretion;

as the advice in the
case of resignation
can only come from
the member, there is
unlikely to be any
conflict;

-Speaker has no
power to review
Parliamentary Party's
decision in case of

expire at the time of

next General
Election due in 2005.

expulsion;
-does not apply to
Independent members
or in case of split.
39. | Niger - -
40. | Nigeria Known as 'carpet The Constitutional

crossing',not defined
anywhere,

Section 68(1)(g) of the
Constitution deals
with defection;
Member has to vacate
his seat if he joins
another party;
however the provision
is not applicable to a
split or merger- no

Provision is yet to
be politically and
legally tested.
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number as to what
constitutes a split or
merger has been
specified.
41. | Norway - -
42. | Pakistan Article 63A lays down |-

the grounds of
defection on which a
member of a
parliamentary party in
a House is
disqualified. It
provides that if a
member of a
parliamentary party
composed of a single
political party in a
House: (a) resigns
from membership of
his political or joins
another parliamentary
party; or (b) votes or
abstains from voting
in the House contrary
to any direction
issued by the
parliamentary party to
which he belongs, in
relation to- (i)
election of the Prime
Minister or the Chief
Minister, (ii) a vote of
Confidence or a vote
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of No-confidence, or
(iii) aMoney Bill, - he
may be declared in
writing by the Head
of the parliamentary
party to have
defected from the
political party, and
the Head of the
parliamentary party
may forward a copy
thereof to the
Presiding OfTicers
and the member
concerned.

A member of a House
shall be deemed to be
amemberof a
Parliamentary Party if
he, having been
clected as a candidate
or nominee of a
political party which
constitutes the
Parliamentary party in
the House or, having
been elected otherwise
than as a candidate or
nominee of a political
party, has become a
member of such

Parliamentary party
after such election by

means of a declaration|
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in writing,

Upon receipt of the
declaration, the
Presiding Officer of
the House shall,
within two days, refer
the declaration to the
Chief Election
Commissioner, who
shall lay the

declaration before the
Election Commission
for its decision

thereon confirming
the declaration or

otherwise within
thirty days of its
receipt by the Chief
Election
Commissioner.
Where the Election
Commission confirms]
the declaration, the
member shall cease ta
be a member of the
House and his seat
shall become vacant.
Any party aggrieved
by the decision of the
Election Commission
may, within thirty
days, prefer an appeal
to the Supreme Court,
which shall decide
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the matter within three
months from the date
of the filing of the
appeal.The said
provision is not
applicable to the
Chairman or the
Speaker of the House.

43.

Papua New

Guinea

The Integrity of
Political Parties and
Candidates Law, which
came into force for the
2002 elections,
prevents politicians
from changing party
affiliation. It also
envisages penalties if a

member of the
legislature leaves the

party with which he
was aligned when first
elected and joins
another party or
becomes Independent.
If the member chooses
to change the party
then he is required to
face the 'leadership
tribunal’ (the
Ombudsman
Commission), which
shall decide whether
the grounds for
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resignation are valid.
Under the legislation,
valid resignations are
possible only when the
party has breached its
own constitution or
when the party has
been declared
insolvent. If the
tribunal rules against
the member, a
by-election must be
held.

Members elected with
party endorsement
must vote in
accordance with their
party's position on key
issues like the election
of a Prime Minister, thg
Budget, votes of
No-confidence and
constitutional
amendments.

A member may abstain

but if he votes against
his party’s position, he
may face a range of
possible penalties
including loss of
membership.A member]
shall also vacate his
seat in Parliament if
having been elected as
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an independent
candidate, he joins a
political party.

Poland

In Poland, although
there are no laws
relating to
defection, leaders
of political parties
have the right to
issue whip to their
members to vote in
r a particular way.
However, when a
member is expelled
from the party for
violating the whip,
he does not lose his
parliamentary seat.

45.

Portugal

-

Romania

The law relating to
changing party
affiliation is
mentioned in the
Standing Orders of
the two Chambers
and also in the law
of the political
parties.

47.

Rwanda

In Samoa, the
Electoral
Amendment Act
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2005 which came
into force on |
April 2005
amended Part IIA
of the Principal
Act by inserting
section 15F which
inter alia provides
that a candidate
elected as a
member, where
the ballot paper for
such election cites
the candidate's
membership of a
political party, shall
sitin the
Legislative
Assembly as a
member of that
political party
during the term for
which the
candidatc was so
elected. Where the
ballot paper for
such election cites
the candidate's
membership of a
political party and
upon election, but
prior to taking the
oath of allegiance,
it appears that
such political party
does not have
sufficient
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membership
(which should not
be less then eight)
to be recognized
as a political party
in the Legislative
Assembly, under
Standing Orders,
the candidate,
may, prior to
taking the oath of
allegiance, join
another political
party or become
an Independent in
the manner
provided by
Standing Orders
and thereafter the
elected candidate
shall sit in the
Legislative

‘Assembly as a

member of such
other political
party or as an
Independent, as
the case may
require, during the
term for which
the candidate was
so elected.
However, if
candidate resigns
subsequently from
such political

party and
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becomes a
member of another
political party
during the term for
which the
candidate was so
elected, the seat of
such candidate as
a Member of
Parliament shall
become vacant
and such
candidate shall be
disqualified from
holding such seat.

49. | Seychelles - -
50. | Sierra Leone Section 77,
Subsections (1)XkXL)
and (m) of the

Constitution of 1991
provides that a
member shall vacate
seat, if he ceases to
be a member of that
political party of
which he was member
at the time of his
election to Parliament
and he so informs the
Speaker, or the
Speaker is so
informed by the
Leader of that

political party;




Commonwealth Parliaments

or by his conduct in
the Parliament by.
sitting and voting
with members of a
different party, the
Speaker is satisfied
after consultation
with the Leader of thaﬁJ
member's party that
the member is no
longer a member of
the political party
under whose symbol
he was elected to
Parliament; or

if being elected to
Parliament as an
Independent
candidate, he joins a
political party in
Parliament.

Both collective and
individual defections
are penalized.

5l

Singapore

Articles 46(2)(b) and
48 of the Constitution
provide that a
non-constituency
member's seat falls
vacant if he is
subsequently elected
as a member of

Parliament for any
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constituency; a
nominated member's
seat falls vacant if he
stands as a candidate
for any political party
oriselectedtoa
constituency seat;
and if amember is
expelled from his
party, he will lose

his seat in Parliament. | -

52. | South Africa Y Y Section 47 of the
Constitution, as
amended. provides
inter alia that a
person loses
membership of the
National Assembly
if that person ceases
to be a member of
that party that
nominated that
person as a member
of the Assembly,
unless that member
has become a member
of another party in
accordance with
Schedule 6A which
inter alia provides
for a mechanism of
window period.
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The Loss or

Retention of
Membership of
National and
Provincial Legislatures
Act provides for a
mechanism of 15-day
window period during
which members could
change their party
membership only once
by written notification
to the Speaker of the
legislature without
losing their seats;
Item 2(1) of Schedule
6A lays down that
subject to item 4,
amember of a
legislature who
becomes a member of
a party (the new party)
other than the party
which nominated that
person as a member
(the nominating party),
whether the new party
participated in an
election or not,
remains a member of
that legislature if that
member, whether by
himself or herself or
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together with one or
more other members
who, during a period
ceased to be members
of the nominating
party, represents not
less than 10 per cent
of the total number of
seats held by the
nominating party in
that legislature; a
party could merge,
subdivide, or
subdivide and merge
only once by written
notification to the
Speaker of the
legislature; a member
could resign from a
party to form another
party by written
notification to the
Speaker of the
legislature. The time
of the window periods
are in the second and
fourth years after a
general election and
once off at the
commencement of the
Act. The Act
commenced on

20 March 2003 after
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a proclamation,
published in
Government Gazette
and the first (i.e. after
the commencement of
the Act), window
period started from
the midnight of

-21 March 2003 and

closed at the midnight
of4 April 2003.

During this period, the
party affiliations
changed and: number

of parties in the House

“rose from 13 to 17.

S3.

Sri Lanka

According to Article
99(13) of the

Constitution of 1978
ifa member resigns,

is expelled or
otherwise ceases to
be a member of a
recognized political
party or independent
group on whose
nomination paper his -
name appéared at the
time of his becoming
such member of
Parliame‘nghis seat
becomes vacant upon
the expiration of the
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period of one month
from the date of his
ceasing to be such
member.In case of
expulsion, amember's
seat will not fall
vacant if within that
one-month period, he
appeals to the
Supreme Court. The
Court shall make its
determination within
two months of
receiving such matter.
If the expulsion is
valid, the member's
seat will fall vacant
after such
determination.

A coalition partner
does not come under

the purview of the

law.

54. | Sudan Y N -

55. | Sweden Y N -

$6. | Switzerland Y N -

57. | Tanzania Y Y Article 71,
Sub-article(1)
Paragraph(e) of the

Constitution
provides that a

member vacates his
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seat in the National
Assembly in case he
ceases to be a

member of the party.

105

58.

Thailand

Section118 of the
Constitution provides
that membership of the
House of
Representatives
terminates upon
resignation by a
member from
membership of his
political party or his
political party passing
a resolution, with the
votes of not less than
three-fourths of the
joint meeting of the
Executive Committee
of that political party
and members of the
House of
Representatives
belonging to that
political party,
terminating his
membership of the
political party. In such
cases, his membership
shall be deemed to

have terminated as
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from the date of the
resignation or the
resolution of the
political party except
where such member of]
the House of
Representatives
appeals to the
Constitutional Court
within thirty days as
from the date of the

resolution of the

political party.

50

Trinidad &
Tobago

An Amendment to the
Constitution in 1978
vide Act No. 15/1978
incorporated Section
49A, which inter alia
provides that where

a member resigns
from or is cxpelled by
political party, the
Leader of the
concerned party in the
House of
Representatives is
required to inform the
Speaker about the
same in writing.

After being so
informed, the Speaker

at the next sitting of

the House makes a

The Act requires
that the provisions
are to be imple-
mented to give life
to Section 49A.
This was never

done.
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declaration about the
resignation/ expulsion
of the member. A
member who has becn
declared as having
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