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INTRODUCTION

|, the Chairperson, Public Accounis Coammittes, having been aulhorised by the
Committes, do present this Sixty-Third Report (Sixieenth Lok Sabha) on
"Administration of Prosecution and Penalties in Central Excise and Service Tax"
based on C&AG's Report Na. 25 of 2014 relaling to Ministry of Finance-Deparimeant of
Revenua

2. The above-mentioned Repcrt of the Comptroller and Auditor General of India
was laid on the Table of the House on 28" November, 2014,

3. The Public Accounts Committee {2014-15) look up the subject for examination
and report and the subject was carried forward for examination by successor Public
Accounts Commiftee during their term (20115-18) and alincated the subject fo Sub-

- Committee-l| {Direct and Indirect Taxes) of PAC {2015-18) under the Convencorship of

Shii Nishikant Dubey, MP and Member of PAC which took-up examination of the
aforementined Audit Report, procured written replies and took evidence of the

‘representatives of the Ministry of Finance-Department of Revenue and Cenfral Board of

Excise and Customs (CBEC}) on the subject at their sitting held on 28" January, 2016.
The Sub-Commitice considered and adopted the draft Repaort on the subject at their
sitting held on- 14 December, 2018 and thereafier, the Public Accounts Commifles
{2018-17} considered and adopted this Report at their sitting held on 15 December,
2016. The minutes of the Sitlings are appended to the Report.

-4, For facility of reference and convenience, the Observations and

Recommendations of the Commitlee have baen printed in thick type and form Part- [l of .
the Repan.

5. The Commilteg thank the Sub-Committee for taking oral evidence and obtaining
information on the subject as well as finalizing and placing the draft Report before the

‘Main Cormmittes..

B, The Committee would also like to express their thanks {o the representatives of

the Ministty of Finance-Department of Revenue and the Central Board of Excise and
Customs {CBEC) for tendering evidence before them and furnishing the requisite
information to the Committee in connection with the examination of the subject,

7. The Committes place on record their éppz‘eciatinn of the assistance rendered to
them in the matter by the Office of the Comptroller and Auditor General of India and the
Comimitiee Secretarial in preparation of the Report.

NEW DELHI; ' PROF. K.V. THOMAS

15 Dlecember, 2016 - ' : Chairperson,
24 Agrahayana, 1933_[3&!{3} ' Public Accounts Commntiftes.
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PART - |

L. thtroductary

Central Excise and Service Tax laws provide stiff punishmenis of imprisonment and
fings for specific violations. Such an imposition is possible only by a Court of Law. These
are independent of the penaltiss and confiscation that can be impased by Excise
authorities through departmenial adjudication. In Central Excise, prosecution sefs in motion
a iegal precess by which Government seeks to ensure punishment of companjes and
pérsﬂns cohcerned wilth evasion of Central Excise duty. The Prosecution Cell at the
Commissionerate headquarers is responsible for the entire prosecution procsedings as
and when sanctioned by the Conwnissioner against any Proprietor, Firm, Company or
Individual who are found gtilty of an offence punishable with imprisonment in tenns of

" Section 9 of the Central Excise Act, 1944, The responsibility of this Cel starts from

arresting a person found guilty, remanding him {o judicial custody, to arrange for a speedy
and successful trial before the competent Magisterial Court.

2..  Centrat Board of Excise and Customs (CBEC) set up under the Central Boards of

Revenue Act, 1863 is a part of the Depardiment of Revenue under the Ministry of Finance,
Government of India. Membar (Central Excize) and Member (Service Tax) in the CBEC
have the cveralt charge of the prosecution relating to the respactive levies. Directorate
General of Central Excise Inteligence (DGCEI) is the apex inielligence organisation

" functioning under CBEC, Department of Revenue, Minisiry of Finance, entrusted with

detection of cases of evasion of duties of Central Excise and Service Tax.

i, Audit Review

3. As prosecution and panally are important deterrent mechanisms, it was intended to
exarmine the administration and implemantation of prosecufion and penalty machinery, by
CBEC and its field formations for combating tax evasion. Te achieve this, it was sought by
examining current sfructures, its utilisation and effectiveness. Audit examined records
retated to the period FY 11 to FY 13 in respect of Ceniral Excise and from FY 12 to FY 13
in respect of Service Tax prosecution cases made available by 46 Commissionerates ouf of
the 104 Commissionerates and tha records at the DGCE! zonal units.

4, Section @ of the Cenfral Excise Act, 1944 defmes commission of the following
aﬁ’ences as punishabls:-

a) contravening any of the provisions of Seclion & or of a rule made under specific
clauses sub-section (2} of Seclion 37,
b} evading payment of duty under the Act;
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c}.

d}

g}

remaoving excisable goods or concerning himself with such removal in contravention
to the Act and Rules:

acquiring of i any way cehcening himself with iransporting, deposifing, soncealing,
selling, purchasing o olherwise dealing with excisable goods where he khows or
has reason to helieve that the goods are liable to confiscation under the Act and
Rules:

cofitravening any provision in relation to Cenvat Credit under the Act and Rules;
failure 1o supply information o knowingty supplying false information; and

attempting to commit or abstling commission of an ofience relating to evasion of
duty or transit of gmds or restriction on storage of goods or non- reglstrati{:an of a
unit, -

Section 89 of the Finance Act, 1994 defines the following offences as punishable i

refation to Service Tax,

B.

a)
b)

c}

)

knowlingly evade pag.rment of service tax;

avaiiing and utiising Cenval credit withoot actual receipt of taxable setvice or
excisable goods either fully or partially,

maintaining false books of accounts, failure to supply any mfarmatmn or supphying
false information; and

collecting an amount as service tax but fafiure fo depaosit it for a period of mare than
six montis.

The punishable offences by a company or firmt are provided under Section 9AA of

the Central Excise Act. This Section provides that:-

7

1)

2)

Where an offence has been committed by a company, every person who, at the time
the offence was commitied was in charge of, and was responsibie to, the company
for the conduct of the business of the company, as well as the company, shall be
desmed to be guilly of the ofience and shall be liable to be proceeded against and
punished accordingly uniess he proves that the offence was commiited without his
knowledge or that ha had exercised all due diligence 1o prevent the commission of
such offence.

Where an coffence has besen commitied by a company and it is proved that the
offence has been committed with the consent or connivance of, or is atiributable to
any neglect on the part of any director, manager, secretary or other officer of the
company, such director, manager, secretary or other officer shall alsc be deemed fo
be guilty of that offance and shall be liable to be proceeded against and punished
accordingly.

Seclion 9AA is a deeming provision. If two vital ingredients are safisfied ie. 'an

offence’ has bzen committed and the accused was 'in charge of the company, thep he is

deemed to be guilty. The proviso to the sub-section (1) enables a person in charge fo prove

. his innocence. Thus, the prosecution need not prove that the contravention was done’



AR

o R R A, - MR

el

RS Aty ~o bt Py B S e P air g R el

R KT Haoe i W s LR ) it el T TN i il B e ot ML IS

intentionially and deliberately by the accused. It wouid be sufficient for the prosecution fo
establish that 'an offence’ has been commilted and the accused is the ‘person-in charge' of
the day-to-day funclicning of the company. :

a. Offences under Section 9(1)}(b) {evading payment of excise duty} and Seclion
9{1}{(bbhb) {violation of Cenvat Credit Rules} of the Central Excise Act are cognizable and
non-bailable, if the duty exceeds fifly lakh {with effect from 10 May 2013). Other offences
are non-cognizable. Except for the cognizalde offence of collecting Service Tax but not
depaositing it with Government for more than six months under Section 90(1) of Finance Act,
1894 other offences specified in Section 82 are non-cagnizable.

9. Section SA(2) of Central Excise Act, 1944 provides the Chief Commissioner of -
Ceniral Excise to compound any offence under the Act. An amendment 1o Section 83 of
the Finance Act, 1984 with effect from 8 Apiil 2011 provides for the compounding of
offences relating to Service Tax. ‘Compound' means to seltle amicably. Compounding is
essentially a compromise hetween the prosecuting authority and the prosecited entity. The
prosecuied personfentity agrees to pay the composition amount through this procedure in
fieu of dropping prosecution. Compaunding can be either before or after the institution of
prosecution procedures. K the case is pending, then the Court is informed about the
compiomise arrived and requested not to proceed with the case.

10.  Inthe foliowing cases, compounding is not permissible: -

a} If a person has been aliowed fo compound offence once in respect of offences
under Section S{1){a},{b},{bb} {bbb}.(bbbb} or (c) of Central Excise Act, 1944.

b) I case of Excise offences under Narcotics Drugs and Psychotropic
Substances Act, 1985.

c} If a person was allowed fo compound case once in respect of any offence for
goods of value exceeding rupee one crore.

d) If & parson was coiwicted by the Courl under Cenfral Excise Act, 1944 on or
after 30 December 2005.

Central Excise (Compounding of Offences) Rules, 2085 and Service Tax (Compounding of
Offences} Rules, 2012 prescribe the respective compounding procedures,

1. Against this backdrop, the PAC {2018-17) selected the subject as reported in
C&AG's Report No. 29 of 2014 for detalled examination and report, Subsequently, the
subject was referred o the Sub-Committee on Direct and Indifect Taxes fe. Sub-
Committee-lil dealing with subjects on taxafion. Subsequently, the Committee obtained
background note and requisite replies and some other clarifications from the Ministry of
Finance, Dapartment of Revenue and Central Board of Excise and Customs {CBET). The
Committee took oral evidence of the representatives of the Ministry of Fir1anée, Cepartment
of Revenue and Central Board of Excise and Customs (CBEC) on 28.01.2016 and obiained
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Administration of Prosecution and Penalties

Launching of Prosecution _
The main guidelines for launching the prosecution are.-

)

iiy

i)

Launching of prosecution shall be with the final approval of the Chief
Comenissioner.

Prasecution should not be launched in cases of technical nalure or difference
in interpretation of law. The monetary limit for launching prosscution has been
enhanced {o T 25 lakh wef 12 December 1887, In the case of habiual
offenders prosecution should be considered irrespective of the monelary limit.

Prosecution should nc:rmallﬁ,r be launched immedialcly after adjudication has
been completed. It should not be kept in abeyance on the ground that the
party has gone in appealfrevision.

" Procedure for Prosecution

Procedure envisaged for prosecution is as follows:-

i)

vi)

An investigation repart for the prosecution should be carefully prepared and
signed by an Assistant Commissioner, endorsed by the Commissioner and
forwarded to the Chief Commissioner for decision within-one month of the
adjudication. of the case. A cniminal complaint in a Court of Law should be
filed only afier the sanction of the jurisdictional Chief Commissicner has been

qbtained.

- Progecution, once faunchad, should be vigorously followed.

To ensure the deterrent effect of prosecution, depafment nwist secure
conviclions with utmost speed through regudar monitoring of the progress of
the prosecution,

Ensure avoiding delays in the court proceadings due fo non-availabiiity of the
records required for production before the Magistrate.

A Court of Law has the power fo publish name, place of business etc. of a
persan convicted under the Act but exercises it sparingly. Department should
make a prayer to the Cowt to invoke this Section in respect of all persons
convicted under the Act.

‘A Prosecution. Register may be maintained in the Prosecution Cell of the

Commissionarate Headquarters,
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C. Cases

14,  There were 593 prosecution cases pending as on 31 March 2013 in 45 selected
Comimissionerates involving a8 money value of T 2,011.56 crore as shown in the table

below:
o F'r-::-se-cutlnn CASES )
Year - Dpenir;é l;aiance | Additions Disposal Clasing bE;-i.Eln{:E
.Nu. Amount ) Mo, Amou:;t No., Amount | No. Amnunf
: 2000-10| 505| 1.79.97388| ©| 205381| 5| 27.44357 | 509 1,54,884.42
: 2010-11| 5081 1,54,884.12 1 47] 1515480} 7| 27875 540  1,69.750.17
?’ 2011-12 | 549 | 1,6075917 | 30| 15.12635] 4|  O812| 584 |  1,84.787.40
E 201213 | 584 | 1.84837.40 | 35| 2154253 | 261 627373 593 2,01 156.19
15. M was observed that the pace of the disposal of the prosecution cases was slow in
comparison {o the additions during the FY 10 fo FY 13 and a total of 155 cases invoiving
revenue of T 128.60 crore were pending in Surat | and Ahmeadabad | Commissioneraies
4 alone which consfituted 26 per cent and G per cent of the fotal prosecufion cases and
,‘ amount involved in the cases respectively as shown below:
] .
t [SI. | Commissionerate | Prosecution cases |
E Ne. . _ No. ‘Amount
i 1. |suratl 114 9.689.37
i 2. | Ahmedabad| 41 317015
E 2. | Ludhiana | a5 1319.91 |
. 4. | Ghaziabad | 29|  10,180.84
'1 5. indore - 24 11,8950.53 ]
(6. | Jaipur | C24) 835175
i 7. | Dethil ' 21 9,137.91
! ' 8. | Mumbaill 20] 198418
f g. | Bhopal i 16| 33.477.03
10. | Chandigam t 10| 993354
g  [Total 346 9319519
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16.  Audit noied that the long pendency was notwithstanding the fact thal statistical
delails of prosecution cases were collected on monthly basis by Board/Directorate of Legat
Affairs from its field formations through monthly techinical report (MTR).

1¥. . The Ministry in their Background Nofe, fumished to the Commiltee stated that with
respect to Surat | Commissionerats, it had been reported that once the prosecution was
filed in the court of law, it bacame sub-<judice matler and the same was being monitored
accordingly. However, the same could be pursued with the respective Chief Judicial
Magistrate of Courl by the jurisdictional Assistant/Deputy Commissioner of Central Excise
& Service Tax and with respect to Ahmedabad | Commissionerate, it had been reported

. that the dispasal of the pending prosecution case was at entire discrefion of the court.

18.  Dwring oral evidence, Member, CBEC reiterated that;

“The cases which are lying in Surat and Ahmedabad are cases where the cases
have already been field in the court of law. So it is not that they are pending for want
of aclion by the Chief Caommissioner. in most of the cases the pendency is with the
courts. The Audit also recognised the number of cases where they have been
decided by tha courts after-a gap of 28 years. Once it has gone fo the court, we are
not in control of it. Secondly, as regards the revenue, the revenue is taken care of in
the adjudication ordar. The duty may have been recovered or may not have been
recoverad. it is only that we want to prosecute these people. But they are nof
necessarily linked with the amount of duty involved in thess cases”

19, The Ministry fudher stated that Member (Central Excise) acknowledged that there

were several prosecufion cases where there was significant delay. However, once a
prosscution case had been filed in & court of law in respect of any offence, the State had

‘become a parly io the proceedings and only the court had the authority to bring the same to

a close, untike in a civil suit. Circular of 4% April, 1094 depicts the position in this regard
that only so long as the case has not been filed, the depadment had the authorify to take
decisions concerning proceading with the same or otherwise, The matier regarding
withdrawal of prosecution cases had on earlier occasion been taken up with lhe
Department of Legal Affairs, Ministry of Law and Justice and the advice received was along
the same lines. However, as recentiy as in 2012, the Hon'ble Supreme Court had held that
when an adjudication falis, criminal proceeding also would not lie. CBEC was examining
whether to take up the issue once again with the Minisiry of Law and Justice, citing this

decision.
2(3._ During oral evidence, the CBEC Chablrperson stated as under:

“..we have revamped all our old circulars and taken note of all the
recomimendations which the Audit has given in its report and incorporated almost all
the ten recommendations in a comprehensive circular which we issued on the 23%
October, 2015, This is a circular which has taken on board every one of the
recommendations and tried fo plug the loopholes which have been pointed out in the
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21.

22.

functioning of the process of prosecution m the Cenfral Board of Excise and
Cusioms.  You might have noticed in fhe circular that there are specific
recommendations, be it the need for ensuring the long pending prosecution cases
which are reviewad pericdically. This is para 7 of the circular which specifically deals
with that. The point made regarding delay in submission of investigation report is
dealt with in and para 6 of the circuiar specifically imposes timelines.  This is
recommendation considering the pendency of prosecution cases during the monthly
meefings. We have incorparated this in para 7 of the circular. This is on the need for
fixing the responsibility of those who are not following the prescribed nstructions.
We have tried to fili up this gap in para 13. On the need for having specialised
training programme, we have again tried to adopt this in the circular. The point
which | making is that we have tried o set right the pDEittDn by & comprehensive
circular which addresses these concerns.” )

Further, he stated as'under:

“For the future, we have tried to address the problem at isast by ensuring that there
is one comprehensive circular. Ali the previous circulars have been superseded and
done away with because multiplicty of circulars is also causing confusion. So, this
i5 the single most imporiant atep which we have taken, thanks fo ithe Audit Report.

" The point which | want to make is that, in cases where we have faunched

prosecuticn, the maiter is entirely thereafter m the hands of the courds. We have
special public prosaculors in all these places. The problem thereafier is of the delay
in the entire prosecution process which has been pointed out of cases pending for
several years. This is a reflection as much on our inability to push the case forward
as it is on the ability of the courts not to be in a posifion fo handle such voiumes of
prosecution simply because they are overworked. We file these cases in Special
Economic Offences Courts which are designated faor this purpose acioss the country
and it is a problem in the manner in which we have been able {o ensure that the
prosecution process comes to a logical conclusion. This.delay results in witnesses
not being there and the persons whom we are procseding against passing away in
tha interregnum because of the sheer delay and it is a challenge for us to ensure
that the process of prosecution gets expedited. This is again a broad point which |
am making to explain the long pending prosecution itself.”

When enquired about the implementation of the said Cleular in the fizid formations

and the feasibility of the sams, the Chairparson, CBEC, during oral evidence infer-alia
stated that monthly reporis were also being icorporated and the detalls were bsing
submitted online. Further when detalls were sought about punitive aclion being taken
against concerned officials and with whom such responsibility lay, the Chairperscn, CREC
inter-alia stated that the responsibilily lay with the Chief Commissioner or the Director and
when the Chief Commissioner launches an investigation afier sanclion and the prosaculion
hadn't been dona then the Chief Commissicner can take action.

23.

During oral evidence, it was enquired upon expediting cases in various courts and

whather it was due to the negligence of some officials and responsibility fixed upun tham,
the CBEC Chairperson, deposed as under:
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25,

Yes, may not be in all the cases, but definiiely this is happening. We inslruct our
prosecutor to fill application for expeditious hearing. They are binding on the officers
of the department. They are sent after the approval of the Finance Minister. This
doas not create a new law. |t asks the officers to follow the procedures. All our
circulars are binding on the officers. we have tried to address this problem. We have
said that in cases where on identical issues proceedings or a Supreme Court order
or a High court order has heen accepied thaen the Principal Chisf Commissioner or
Director Generals should give directions io the concemed Commissionarate fo
request the public prosscutor to file an application for withdrawal ™

Further, supplerﬁenting the CBEC Chatperson, Member, CBEC explaining

withdrawal of a case, during oral evidence, depased as under:

“Sir, there are two situations. One is where the prosecution has baen sanctioned but
the complaint has not yet been filed in the court of law. The Audit has pointed out
that there are a numbear of cases where there has been long delay and the cases
have not yet been filed. In case, we wani to review thase cases whether it is a fit
case for prosecufion or nol and if not then we withdraw those cases. The sacond
situationt is where the prosecution has already been launched in the court of law.
There could be a situation where a person has asked for compounding of offenceas.
He is gone to Chief Commissioner and said that he wants {o compound his offence.
That 1s one sifuation. Second situation could be that there 5 an adjudication ordey
which is there for him where the higher court of law has dropped the proceedings. I
the adprdication has dropped then there is no guestion of pursuing the prosscution
because the prosecution need more stringant application of law, There we have to
go to the Minisier, the competent authority, with that case and seek withdrawal, Sir,
they are different. In the first situation where the complaint has not been filed there
the call will be taken by the member concemed of the policy wing to see whather the
comphaint nged not be filed now. But in the second situation, because it is already
before the court of law, it is the minister who is the competent authority to decide
whether a pardicular case needs o withdrawn or not. Both the situations we have
covered in para 10. We have also called a report from our fieid cofficers. Sir, as far
as the prosecution is concarnad, it is all manual. Only the monthly repart is coming
cnfine from the Commissionerate fo the Chief Cominissioner’s office to the Board
Cfiice. Yes, Sir. l{ is there. But prosecufion decisions are nof there. Only High Court

- pases and Supreme Courd cases are there”

Prosecution in cases involving meagre revenue

As per CBEC's letter datsd 268 July 1980, a monetary Imit of ¥ 10,000 was

prescribed for launching of prosecution in order o avold prosecution in minor cases. This
limit was revised to rupes one lakh vide Clhreular dated 9 August 199G, Furiher, with effect
from 4 April 1995, the limit was revised to T 5 lakh. The monetary limit for prosecution is
7 25 lakh with effect from 12 Dacember 1997. However, in the case of habitual offenders
the above fimit is not applicable. ) : '

T T e O AT, S
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| 26.  During oral avidence, the CBEC Chairperson stated as under:

“The Audit has also pointed out aboutf habitual offenders. In this circular, i para 4.2,
wea have definad as {o who are the habitual offenders. We have addressed the
shortcomings largely for the future. The Audit has specifically pointed oub cases
where there has been delay.”

27.  During oral evidence, the Member, CBEC stafed as under:

“We have done it. We have called for the report fram all the field formations the total
number of cases which are panding for long and the amount involved is less than T

Five fakh.” .

E. Delay in submission of Investigation report

28.  As per para 3{i) of the Board's Circular dated 9 August 1990, in afl cases where the
Commissioner of Cenlral Excise in charge of judicial work was salisfied that prasecufion
should be launched, & proposalfinvestigation report for the purpose of launching
prosecution should be forwarded fo the Chief Commissioner for decision within ang manth
of the adjudication. On examination, it was observed that in 138 prosecution cases in 27
Commissionerates, the forwarding of investigation reports suffered delays ranging from a
month to over 10 years o obtain the mandaicry sanction of the Chief Commissioner to

launch prosecution.

25.  During examination, the case of Mfs. P.K. Profile (P} Ltd. Fatehpur, manufacturers of
goods covered in Chapter 72 of Gentral Excise Tarlff Act, 1885 i Lucknow
Coimimissionerate was highlighted by Audit,. noticing thatl the SCN involving duty of ¥ 1.57
crore was adjudicated oh 4 July 2000, However, proposal including invesfigation report
was forwarded to Chief Commissioner only on 9 Sepiember 2010 i.e., after a delay of more

than ten years.

30, The Ministey, in their Background Note furnished to the Commitiee, stated that with
respect to.Lucknow Commissionerate for Mfs P.K. Profile (P} Ltd. it was reporled that the
case file of Mfs P.K. Profile (P} Lid., Falehpur, was with Central Excise, Allahabad, as
previously Central Excise Division, Raebarell, was under the jurisdiction of Allahabad. Afier
the change of jurisdiction from Alahabad fo Lucknow Commissiongrate and after further
processing at their end, the proposal could be received from Lucknow Commissionerate in

Septernber, 2010.

31. During oral evidence, whan enguired abﬁut whether it was done in the name of
increasing efficiency of to create hurdies, the CBEC Member, during oral evidence, stated



E-\.a. 2rend,

g
f

¥
4
=

#

i

|
2

B T ECRANE ST LY Jrr s I " e U U A e o Pyt e nfntes SRS

L

11

as under:
“Sir, | admit it is not a logical answer. It is a very feeble excuse. | admit i

F. Approval by sanctioning authority

32. As nar para 2(i) of Board's Circular dated 9 August 1999, prosecution shotld be
launched with the final approval of the Chigf Commissioner after the case has been
carefully examined by the Commissioner in the light of the guidelines.. The sancfion
accorded fo launch a proseculion may appear o be an adminisirative act. However, as
decided by CEGAT in UQ! vs. Greaves Lid, without prier approval of the Chief
Commissioner, proseculion cannot continug and the accused has to be acquitted. As per
Board's direction, the prosecution should niot be delayed or kept in abeyance for
confirmation of demands in appeal. Hence, the decision of non-inifiation of prosecution
until the decision on appeal is not in consonance with the Board's ofder.

33, The Ministry, in their Background Note, furnished fo the Commitiee, stated that in
various cases, it can be seen that the demand as appeared in them may not be susiainable
on merit in view of ohservations of CESTATs on marits of the case while passing the say
orders in these cases, therefore a decision is taken by the sanctioning authority not to grant
sanction for faunching of prosecution. Granting sanction for launching of prosecution is a
sensitive matter, where the sanctioning authorily has o take decision on merits, on the
basis of facts of individual case and in terms of prosecution guidelines circulated vide
Circukar No. 15f80 dated 09.08.1920. when the sanclioning authority is of the view that the
proceadings are not likely to sustain as the case of departmant is not likely io sustain and
the same wview if affirned by the Court during appellate proceedings then launching of
prosecution in such fype of case would be a futlle exercise, causing unnecessary litigation
and inconvenience to the Depariment as well as assessee.

34.  When enquired ahout the five cases from the selected Commissionerates i.e. Calicut
— 2, Chennal IV — 1 and Cochin - 2, it was observed that the coples of approval by Chief
Commissioner to inffiate prosecution were not available in the relevant files, the Membaer,
CBEC, during oralf evidence, deposed as under,

“3ir, these are the old cases. Sir, | would just like to submit one thing. The very fact
that the sanction for prosecution is there on the file and only on that basis the court
would have taken it on record. i is guite possible in this sifuation, in the cases
rmentionad hers, that the arlginal sanction order has gone in the cour file and other
copies are not available with us in the file. But it cannat be a situation where the
gourt has accepied a prosecution proposal from the Depantment withoul getting the
approval of the prosecution sanctioning authority. It does not appear plausible.”
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35, Supplementing the above, CBEC Chairperson stated as under:

"Sir, | can assure you that in future we will review each of these cases”

G.  Delayin filing complaint

35.  As per para 3 (i} of Board's Circular dated 9 August 1890, a criminal complaint in a
Court of Law should be filed only aftet the sanction of the Chief Commissionar has been
obtained for prosecution. Further, para No, 2.8 of the Chapter 17 of the Ceniral Board of
Excise and Customs Manual of Supplementary Insiructions, 2005 stipulates that once
prosecution is sanctioned, the compiaint showld be filed in Court without any considerable
delay. The abstract of defays in filing complaint in Court of Law is given below in the tabie:

Sl.No.| Dalay | | No.of prosecution f
cases
1. [More than three 20
years
2. Between nnel- and 47
tivee years
3. | Lessthanone year |- 108

37.  Audit observed that there was a need for introduction of a provision to the effect that
if a case was not filed within a period to be fixed by the depadment, sanction would be
treated as withdrawn. Such ifems would alse need io b2 reporied in the proposed
Management Information System under.consideration of the Board. Provision may alsa be
incorporated to the effect that in case the need for filing of complaint was subsequently felt

necessary, fresh sanction from CBEC should be obtained. The need for such prescription

of timeframe was esseénfial also so as {o protect the rights of taxpayers, notwithstanding the
fact' that they may be offenders. Hence, a suifable time limit may be specitied and
complied with. )

38. The Ministry, in their Background Note, furnished lo the Commiltes, submitted that
fo gather all the material evidence o establish the mens-rea is a time taking process.
requiring collecting recordsfdocuments from different sources more so when the case is
registered by the investigating agencies fike DGCEL While the instruclions issued by the
Board are adhered to, it is always been the endeavor of the Depariment lo present the
case effectively, clearly establishing the aspect of mens-rea so that the case is sustained -
from the point of prosecution and the accused is punishead.
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H. Review of prosecution cases

T RO

36, As per para 3 {ii} of Board Circular dated 8 August 1980, prosecution once taunched
should be vigorously foliowed. The Commissionar of Central Excise in-charge of judicial
I work should ‘menitor the cases of prosecution at monthly intervals and take corfective
action wherever necessary to ensure that the progress of prosecution is satisfactory.

4.  During oral evidence, when asked about the details in Para 2.10.1 of the CEAG's
Repott where a case of the year 1987 Involving an amount of T 51,000, the CBEC Member,

sfated as under:

"“The case of Mfs Caps & Containers has finally been decided after 25 years and
conviction is there in this case. A fine of $10,000 has been imposed on each of

these aceused.”

41. When asked about for how many persons the above mentioned was done, the
CBEG Chairperson, dusing oral evidence inter-alia stated that for five persons it was done.

42, Further, during oral evidence, when enquired upon the periodic review of long
pending cases, the CBEC Chairperson stated as under:

“Sir, we will issue a circular asking all our officers to review all the cases where
appeal has been fiiad and ask them to file application for withdrawal.”

43. CBEC Chairperson, during oral evidence, inter-alia stated that where duty
involvement was T 5 lakhs, a threshold of T 10 was presaribed.

44,  Further, he stated that:

“Number two, on the larger point of prosecution, prosecution is a deterrent. While |
agree with you that fong pending prosecution involve huge amount of expenditure.
But ultimaiely, it has a significant effect on others. It is a deterrent only. Realisation
of duty is doneg independeni. Prosecution is over and above thal.”

45.  Supplementing the CBEC Chairperson, the Member, CBEC stated as under:

“We are already on the job of coliection of data. We have gof, unfortunately, report
only from sevan cases out of 23. Now, we will do if on an urgent basis and see that
these cases are withdrawn."” :
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PART Il
RECOMNENDATIONS AND OB3SERVATIONS

1.  The Committes note that prosecution is the commencement of a criminal

) p'ruceeding, where the Government exhibits before a Court of Law the formaf

charges against a person accused of an cffense and seeks to impose on such
person & suitable punishment and penaltj{. Thus, in Central Excise, prosecution
sets in motion a legal process by which Government seeks to ensure punishment
of companies and persons concerned with evaston of Central Excise duty. A
performance audit was conducted to seek an assurance that the systems and
procedures relating to presecution and penalfy were adequate and adhered to by
the Central Board of Excise and Customs. The Committee further note that the
major findings of this performance audit were Eleven cases from 5

Commissionerates involving meagre amount of T 1.82 lakh which were under

- prosecution in varicus Courts for periods exceeding 30 years. Audit could not

identify the pendency period in 43 prosecution cases having a revenue
imptication of ¥ 31,50 crore as the Department was not able fo provide defails of
date of filing of complaint. In 138 prosecution cases in 27 Commissionerates, the
sending of investigation reports suffered delays ranging from 2 month to over 10
years fo obfain the mandatory sanction of the Chief Commissioner to launch
prosecution. I 61 cases under 12 Commissionerates and in four cases under
DGCEl Mumbai Audit could not verify whether the investigation reports wose
submitted within the stipulated fime or-not due io non-availability of records in
the concerned files, In 175 cases relating to 37 Commissionerates and DGCEl,
Delhi there was delay of a month to 15 years in filing complaints with the Courts
of Law. Dut of 46 selected Ccrmmissiﬂnerates, 30 Commissionerates reported that
they are not doing any review on pending prosecution cases. Instances of delay
in Court proceeding due lack of proper attention by the Departinental officers
were noficed. In 19 cases where prosecution was Initiated, none of the accused
persons had been informed separately in writing about the offer of compounding.

In 24 Commissionerates no remarks were found in the Director General
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(inspection) repnﬁs pertaining te prosecution cases. The Depariment was not
revicewing tﬁe prosecution cases for withdrawal as per Board's Circuiar dated 4
April 1984. The Committee on their examination of the Report No. 29 of 2014
found serious lacunae in administration of Prosecution and Penaities by the
CBEC, Depariment of Revenue, I.l.|||ir'|istr:-,1r of finance. The Commitiee found that
prosecutioh cases involving meagre amounts have been pending for years,
delays on part of the Department and nen-foliowing of the timelines prescribed in
various circulars issued by the Ministry. The Committee in the succeeding

paragraphs have made their abservations and recommendations on the subject.

2. The Committee note from the Audit observation that there were 593
prosecuficn ¢ases pending as on 31 March, 2013 invelving a money value of
¥2011.56 crore and out of which 155 cases were pending in Surat | and
Ahmedabad | Commissionerates and from the reply of the Ministry that as on 31
March 2015 the total pendency of Cenfral Excise prosecution cases 1s 1292 and
Service Tax is 34. The Commiftee strongly feef that the lack of adequate
mortitoring on the part of the Department has resulted in increasing pendency.
The Commitiee while nofing that pursuant fo the Audit observations, a
comprehensive circuiar has been brought out superseding all the circulars
issued earlier are of the view that the Department should ensure that-circular is
implemented in letter and spirit and make all ouf efforts fo expedite/ withdraw the
prosecution proceedings by evolving a robust in-builf -monitoring mechanism
whereby review of all pending cases is done periodically to ensure adequacy of
action taken by the officers in disposal of the cases alongwith tracking of the
expenditure details in carrying out these prosecution proceedings. The
Committee are of the view that prosecution registers maintained at various
commissionerates be also checked periodically, the cases pending in the courts
are pursued actively with the Chief Judicial Magistrate for expediting the
héarings, and the cases where on identical allegation a noticee has been
exonerafed in the guasi-judicial proceedings are withdrawn. The Committee
further observe that all these measures would eventually help the Ministry in a

better administration of the prosecution and penaliies.
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3. The Committee note from the Audit observation that 11 cases involving an
amount of ¥1.82 lakh has heen pending for more than 30 years and in 43 cascs
pendency periods are not even available. The Committee are shecked to note that
two prosecuiion cases with petiy amounts of T9000 and 3750 are pending since
1973 and 1978 respectively. The Comemittee note from the reply of the Minisiry
thai the prosecution in both these cases were launched in the years 1973 and
1978 hefore thz monstary limit of T10000 for launching prosecution was
prescribed. The Committee while noting that 288 pending cases are older than 15
years and involve duty of T5 lakhs or less with an average of T80000/- per case
conveyetd their unanimous view during evidence cases involving meagre
amounts pending for decades is more of 2 harassment of the officials as well as
the defendants. Also, charges of lawyers and TA/ DA claims of the officials often
result in expending mosre than the amounts invelved in the prosecufion. The

Commitiee appreciate that the Ministry has now decided to recommend filing of

“application before the court to withdraw from prosecution of the cases where

evasion of Central Excise duty is less than ¥5 lakh and is pending for more than
15 years and desire that the limits prescribed vide this circular be reviewed.
periodically to factor in the inflationary trends. The Commitiee while
acknowiedging that the bigger and habifual ﬁﬁenders shouid not be aflowad ta .
get away feel that the Ministry should now ensure that the cases are disposed off
fimely and such huge pendencies do not recur. The Commitiee also desire that
fast track mechanism for dispesal of the pending cases may be evolved

preferably by holding lok adalats.

4. . The Committee further note that in all cases where fhe Commissioner of
Centrat Excise in charge of judicial work is satisfied that prosecution should be
launnched, a proposall investigaftion report for the purpose. of launching
prosecuiion should be ferwarded {o the Chief Commissioner for decision within
one month of the adjudication of the case, However, accdrding to Audit, in 138
prosecuiion cases, the forwarding of investigation reports suffered delayé

ranging from a month to i0years 0 obtain mandatory sanction of the Chief
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1 Commissioner to lfaunch prosecution and in 65 cases there was delay upto 4
! years from DGCEI units in forwarding the investigation reports. The Committea
are shocked to note that a Ministry which is levying penalties on other parties on

technical grounds is itseif so casuat in its working and is excusing itsclf with the

reasoning that the standard of evidence required for prosecution has to he totally
different and requires in-depth study and time consuming deliberation and
therefore are only of administrative nature, Further, the Committee observe that
though the guidelines prescribe that all the applications for compounding of
offences must be disposed of within § months, there were delays upto 25 months
in the disposai of application of compounding. Again, the Ministry stated that the
guidelines have only been issued for necessary guidance and advice to the field
formations and the said fime limit is only advisory in nature. The Commitiee
sfrongly deprecate the attitude of the Ministry as the audit has anly gone by the
guidelines made by the Ministry itself which have also been reiterated in the
latest circular, The Committee earnestiy desire that the Ministry may sensiti;e its

officials about the timelines which are to be followed invariably.

5.  The Commitiee observe that a criminal complaint in a Court of Law shauld
be filed only after the sanction of the Chief Commissioner has been obtained for
prosecution and once prasecution is sanctioned, the complaint should be filed in
l:m-lrt without any considerable delay. Hnwever,-Audit found that there were
deiays upto 15 years in filing complaints with the Courts of law. The Committee
note from the reply of the Ministry that the delays were procedural lapses and due
to administrative reasons which did nol lead to any adverse revenue im plit:ati.nns.
The Committee while noting the casual response of the Ministry are of the view
that the Ministry should prescribe timelines for every stage of filing a complaint

with the court and any delays should only be condoned by the highest authority.

8. The Committee also note that Director General (inspeaction) and Principal
Coliector, who would be inspecting the offices of Collectors should specially

check the points contained in the Circular af the time of conducting inspection,
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however, in many cases DG ({inspection) failed to make any observafions
pertzaining to the prosecution cases as specified in the circular. The Commiftec
are of the considered opinion that inspections by higher officers are deterrent
against the complacent bohaviour of the officials. The DG should ensure ihat
reasons for péﬁl:lﬂ[]l:'}l' and non-compliance of the guidelines of the Min.istr},r are
checked during field inSpettiﬂns and remarks made in writing and fimelines be

prescribed for action fo be taken in this regard.

7. The Committee note that in 61 cases under 12 Commisssionerates and in
four cases under DGCEI Mumbai, Audit could not verify whether the investigation
reports were suhhiﬁed within the stipulated.time or not dua to non- availability of
records, The Commitiee further note that Audif could not identify the pendency

periad in 43 prosecution cases as Departmeni was not able to provide details of

.date of filing of complaini. The Committee also find that in five cases, the copies

of approval by Chief Commissioner were not available in the retevant records.
The Committec are shocked to note that the paperé might have been misplaced/
lost from fhe records when a clear guideline exists that it shall be the
responsilility of the officer who has heen authorized to file complaint, to take
charge of all documentis, statoments and other exhibits etc, The Committee direct
that the responsibility for lost! misplaced documents be fixed and appropriate
action taken against the officers found responsible In this regard. The Committee
also desire that all-the ali recordsffifes be stared in digitized format, henceforth,

s0 that they are always readily availahbie for verificafion.

8. The Committee have learnt that 30 out of 48 selected Commissionerates
reported that they are net doing any review on pending prosecution cases, lack of
praper attention by the Departmental officers leading to delay in Court
proceedings, not informed fthe accused separately about the offer of
compounding in 19 cases and have not reviewed prosecution cases for
withdrawal. The Cumniittee, therefore, deprecate the officers of the Ministry for

their lackadaisical approach. The Ministey has bean issuing circulars but its own
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officials afe conveniently ighoring the guidelines and waorking on their own pace.

" The Commiftee strongly desire that the officers who are prompt in disposing their

work should be given incentives and those taking unduly fong time should be

warnad and peanalised without loss of time.

NEW DELHE; " PROF. V. THOMAS
15 December, 2016 : Chairperson,
24 Agrahayana, 1938 (Saka) Public Accounts Commiiiee.
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MINUTES OF THE - SECOND SITTING OF SUB-COMMITTEE
(DIRECT/INDIRECT TAXES) OF PUBLIC ACCOUNTS COMMITTEE (2015-16)

HELD ON 28" JANUARY, 2016.

The Sub-Comunitee sat on Thursday, the 28" January, 2016 from 1500 hrs to 1608

hrs th Committee Room No. 'E', Parliament House Annexe, New Delhi.

PRESENT

Shri Nishikant Dubey

Members

LOK SABHA

2. D Kirit Somaiya

RAJYA SABHA

3. Shii Shantaram Naik
LOK SABH# SECRETARIAT

1.  Shri AK Singh
2. Smi. Bharti 5. Tuteja

- Convenar

Additional Secretary
Deputy Secretary

REFPRESENTATIVES OF CENTRAL BOARD OF EXCISE AND CUSTOMS

MName

Q.
Shri Najib Shah

S

N

1.

2. Ms Neerja Shah
3 Shri K.K. Sharma

4 Shri .M. Tata

] Shri Manish Kumar Sinha
& Dr. Sanjay Agarwal

Designation

- Chairman (CBEC)

- Member (CX)

- Member (Service Tax)

- Compnissioner {ST)

- Commissioner (Central Excise)
- Gommissioner (PAC)

REPRESENTATIVES OF THE GFFECE OF  THE CDMFTRDLLER AND AUDITOR

GENERAL OF INDIA

1. Shri Sanjeev Goyal
2. Ms.M. Hemabindu

- Principal Director (C.E)
- Principal Birector (S.7.)
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2. Atthe outset, the Convenor welcomad the Members and the representatives of the
Central Board of Excise and Customs to the second sitting of Sub-Committes i1l of PAC,
The Convenor, than, apprised the Members that the meeting was convened o discuss
C&AG Report No.29 of 2014 on "Administration of Prosecution and Penalties in Central
Excise and Service Tax'. He drew the atlention of the witnesses to the confidentiality of the

LML etat apa e

renee e

matter il a report on the same was presented to the House.

3. The Convenor and members then raised various queries on the above-mentioned
subject including legal status of the Cirgular dated 23™ Qctober, 2015, requirement of
enforcing penalties on the paras in the same; status of compulerisation of records,

T T e

absence of copies of sanction orders while initiating prosecution, whether any action was

taken againsi officers for delay in sanction, reasons of delay in pending cases, expediting

ELy

Lt

lang pending cases eic.

4, The Convenor while stating that more money was spent on legal fees for fighting
cases in the courts than the amount of some offences, desired that a review of all cases
where appeal has been filed be done and those cases involving meagre amounts of
monay be satfled to reduce the burden of the courts, The Convenor also desired that the

Member, Legal may be present in the next sitting of the Suh-Commiftee.

5.  The Chairman and Member, Excise, Central Board of Excise and Customs replied
to the querias raised by the membars an related aspects of the subject. As some queriss |
required detailed information and clarifications io be sought from other departments, the
Convenor asked the representatives of GBEC {o furish written replies to the Secrefariat .

The Secretary assured to do the same.

ks | T 0 i ] e -
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8. . The Charperson thanked the representatives of CBEC for appearing before the
Committes and the representatives 'of the office of the C&AG of India for providing

o o mper——

assistance to the Commiittee in the exa?minatiun of the subject.
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Tha witnesses then withdrew.

A copy of the verbatim proceedings has been kept on record.

The Committee, then, adjpurped

e

Lt by i o L



MINUTES OF THE SEVENTH SITTING OF THE SUB-COMMITTEE-]
(DIRECT AND INDIRECT TAXES) OF PUBL|C ACCOUNTS
COMMITTEE (2016-17) HELD ON 14" DECEMBER, 2016.

The Sub-Committee sat from 1300 hrs. to 1315 hrs. on 14" December, 2016 in

Room Na. 51, Parliament House, New Delhi.

PRESENT
Shri Mishikant Dubey - Convenor

MEMBERS
LOK SABHA

2. Shri Shivkumar Udasi
Prof. Richard Hay

RAJYA SAEBHA
4. Shri Ajay Sancheti

LOK SABHA SECRETARIAT

Smi. Bharti 5. Tuteja - Deputy Secretary
2. Shri A K. Yadav - Deputy Secretary
2. At the outset, the Convenor welcomed the Members to the Seventh Sitting of

the Sub-Committee-ll {Cirect and Indirect Taxas). Thereaftar, the Sub-Committes toak
up the draft Report on "Administration of Prosecution and Penalties in Central
Excise and Service Tax" based on C&AG's Report Ne. 29 of 2014.

3. the Convenor invited suggestions of {he Members on the above mentioned
draft Report. After discussing the conienis of the draft Repor, the Sub-Committes

adopted the same with minor changesfmodificaticns_

4. Tha Sub-Commitice authorized the Convenor to finalize the Report in the light
of consequential changes arising out of the factual verifications by the Audit and

present the same before the Main Committee for consideration and adoption.

The Sub-Commfﬂee then adjourned.
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MINUTES _OF THE TWENTIETH SITTING OF THE PUBLIC ACCOUNTS

S VN D T I P TIE
COMMITTEE {2016-17) HELD ON 15" DECEMBER, 2016,

The Commitiee sat from 1018 hrs. to 1055 hrs. on 15™ December, 2016 in

Room No. 51", Parliament House, New Dcthi,

L

10
1.
12.

PRESENT
Prof. K. V. Thomas

MEMBERS

LOK SABHA

Shrl Nishikant Dubey

Prof. Richard Hay

Smit. [Riti Pathak

Shri Janardan Singh Sigriwal
Shri Abhishck Singh

Dr. Kirit Somalya

Shri Shivikumar C. Udasi

RAJYA SABHA

Shri Bhupender Yadav
Shrl Bhubaneswar Kalita
Shri Shantaram Naik
Shri Ajay Sancheti

LOK SABHA SECRETARIAT

Shri 8.C. Chaudhary
Shn Tithankar Das
Smi. Bhartt 5. Tufeja

- Chairperson

- Joint Secretary
- Additional Director -

- Deputy Secretary

. REPRESENTATIVES FROM THE OFFICE OF THE COMPTROLLER AND
AUDITOR GENERAL OF INDIA

1.

2.
3.

Shri Rakesh Jain - Deputy CAG (RC/LE)

Shri Manoj Sahay - Principal Director of Audit (AB)
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2. Al the oulset, the Chairperson, PAC welcomed the Membors to the Sitling of

the Commitiee. Thereafier, the Commities took up the following draft Reports for
consideration: -

{i} > kk L *A EL L

{li} ELE W EE Exh axt

{if)  Draft Reporl on 'Administration of Prosecution and Penalties in Central
Excise and Service Tax' based on C8AG Report No. 29 of 2014,

3. The Chalrpersen invited stggestions of the Members on the above mentioned
draft Reports. After discussing the draft Repoits, the Commitiee adopted draft Reporis

EEE Wi

at Sl No. {iiy and (iil} with minor changesfmodifications.

ik *xh LS

4, The Committee authornized the Chairperson to finalize the adopted Reports in
the light of verbal discussion and conseguential changes arising out of the suggestions
given by the Members and factual verification by the Audit and present the same to

Parliament.

5. it was further decided that henceforth the Public Accounts Committee will hold

its sitting every Friday in the week.

The Commiltec then adjournead.
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' - CONFIDENTIAL
. - MOST IMMEDIATE
: ' . BY HAND/RY FAX
F.Me.233/01/2016-CH-7
Governmeitt of India
Ministry of Finance
Department of Revenue
[Central Board of Excise & Customs)

- dated 150%™ March, 2016

OFFICE MEMORANDUM

Subjéct:- Exeminzrion of the suhject “Administration of Prosecution and
Penalties in Central Excise and Service Tax” based on CEAG
Report Ka.29 of 2014 - regarding

Kindly refer to Lok Sabha Secretariat (PAC Branch) OM
Mo.27/16/2015/PAC daled 3 February, 2016 forwarding copy of the minules
of the Oral Evidence held on 28% Jarmary, 2016 with FAC. In this regard,
Ministry vide its O.M, of even Mo. dated 17t Feheuary, 2016 had furnished
commetts on the insttuctions/obscrvations made by the PAC members in the
minutes.

2. Ministry wide ils Circular Ro. 1018/6/2016-CX issued from
F.No.96/54/2014-CX 1 dated 29 February, 2016 [copy enclosed] has issuerd
instructions to the ficld formations for withdrawal om prosecution i Central
Excise cases older than 15 years involving duty less than Rs.5 lakhs.

Encl.: as above ' ' P
n =
Q la.a]..}.g.-:,.b'l{n

{Sanjay Agarwal).
Commissioner {PAC)
Fax No. 26161205

Lifs. Bharti Tuteja,
Deputy Secretary (PAC],
Lok Sabha Secretariat,
Parlizment House Annexe,
Mew Delhi-110 DUI

Copy tw-  Shri Sanjcev Goyal, Principal Director (Service Tax),
Office of the C&AG of India, Bahadur Shah Za_far Marg,
- New Delhi - for mjﬂrmatmn please.
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Cireular No. 1018/6/2016-CX

¥. No, 96/54/2014-C3.1
Grovernment of Tndia
Ministry of Finance
Department of Reveane.
Central Board of Excise & Customs

New Delhi, dated the 29™ February, 2016

Ta,
Principst Chief Commissioncrs{Chief Cnmmis_sicmars of Ceniral Excise {(Afl),
Principal (hief CornmissionersfChief Commissioners of Central Excise & Service Tax
(AH),

Principal Commissioncr of Central Excise, Service Tax (A,

Web-masier, CBEC

SivhEadarg,

Subject: - Withdrawal from proseeation in Central Kxeise cases older thay
15 years involving duty less than rupees five akhs.- reg. |
CAG submifted its.rﬂ-port regarding administration of proseciibon and penalty in
Central Dxeise and Scivice Tax whétein regarding withdrawal of  ofd cases of
prosecution, it noted that “though the diseretion lo allow withdrawal of prosecution
uftmately rests with the Court, if is the department’s responsibility (o amﬁa pariodie
mpnioring of the stams of long pcud'mg'casss as to coswe that cases which in the

opimon of the de:paﬁ‘rmmt merit withdrawal arc being broaght to the notice of the Cowt
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alongwith 2l supporting facts at the proper tiwe 1 toims of Sections 237 and 321 of

]

CePC 19737

2. The issue has been exmmined. The preseot Bmit for arrest and prosccution in
Central Lixcise cases ts Rupces one crore which was made effective vide Circular No.
10M0/17/2015-CX dated 23.10.2015. Garlier, the lunit for launching prosecution was
Rs.25 Lakhs, which came into cffect vide letter F.No. 208/31/97-.CX6 dated 014.04.1994,
';‘akiﬂg info consideration this increase in the limit for prosecation over a period of time,
expenditure involved in conlipuing ﬁdiﬁ old prosecution and eguivalent vabue of the
present threshold lmndt of I'Up»{;‘.ﬂ:-‘. one crofe in the Dpast, it wes decided lo collect
inforreation on prosecution pepding in courts for more than fiftcen years where (he duty
i_uvuhr.a;i i5 .lcss than rupees five lakhs. On the besis of the reports received, it was found
that there are 288 eases older than fifleen yeurs, involving duty of ﬁpees five lakh or less.
In thess 28% cascs, the total arncnnt of dufy evasien involved was [';:rund lo be Rs.2.31

crore, which coines to an average of Rs. 80,000/ per case,

3 Provisions relating to withdrawal of prossention are contained iy Section 257 and -
Section 321 of the CrPC. Farther, in the east of Sheo Nandan Paswan Vs, State of Bihar
and Others, (1983) 1 SCC 438, [Jon'ble Suprﬁma Court mtéd, witile examining the 5COpe
of Sw[-iqn 321, four grounds for ga{:ki'ng withdeawal Goim prosecution. Out of hese four
grounds, two relevant grounds for Cenfral Iixcize fre as ﬁnde.r'.—

{i}_ I.nlt:x;)edianc_}r of the prosecution for reasons of Stafe and Public Poliey, and
(i) Adverse effects that the continuance of the prosscatien will bring fo the public

" interest jn the [ight of the changed situation.
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4.5  Withdrawal of such cases would send 2 positive message to lhe manufacturng
sector m which policy of “Make {n India” is being actively pursued,

'S, After duc consideration, it has béen decided with the approval of the r:‘-om.;:-etant
authonty to recomutend fillmg of application before the Hon'ble Court to withdraw ﬂoﬁ
prosecution of the cases where evasion of Central Excise duty is fess than Rupees five
lalchs and prosecution is pending for mﬁ:& thaw fifteen years. Chief Commizsioner shall
give direchon to the Cental Bxcise Officer in the concerned Commissionerate to request
t't-m Public Prosecutor fo ke an apphication requosting the Coudt to allow withdrawal from
prosceution m accordance with léw. It may be noted that on Rling of such applications, it
is for Hon’ble Courts to finally docide whether of not to pursue the prosecution.

6. ;i"xttamjr:m 1s also invifed to the circular no. 1410/17/2015-CX dated 23.1 0.2015 on
withdvawal from prosecution where quasi-judicial proceedings on idenfical facts have
falled. Appropiiate action as per this Cireular may be taken where necessary,

7. Appheation should also be moved for withdraweal from prosscution against the co-
noticees in & casn; where the prusecuﬁon, against the 1main nolices 'is proposed to be

_ withdrawn, as the grounds for withdeawal of proscoution would apply cqualty to the co-
nolicees. |
8.  On examinafion of specific cases if therc are more prounds availuble for

- discontimnalion of prosccution pmcc:ecijng.s, the same may be incorporated in the

applicﬁtiﬂn before writing to the Public Prosecutor to file the application. On the other

Chand, i there are valid grounds availablc for contiomation of the pmsar;:utidns'
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© jmpleisentafion of the circular should be hroug,
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procecdings, the same should be examnined by the Chief Commissioaer and where 1 15

d to continue with prosecution, it should b brought to the notice of lhe Ceafral

Eicise wing in the Board with necessary justification.

g, This shalt come it force from (* of March, 2016, Difficulty, i any, in the

hi to the notice of the Board. Hind

version will follow.

(Santosh Kumar iishra)
Under Seceetary fo the Government of Tdia
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Circular No. 1002f16/2015-CX
. No. 96/54/2014-CX.1--
Gavernmoent of India
Ministry of Finance
Department of Revenwe
Gentra[ Board of Excise & Customs
Mew Delli, dated the 23 October, 2015
To
Principal Chief Commissioner! Chief Commissioner of Gentral Excise {All},
Principal Chief Commissianer/ Ghief Commissioner of Central Excise anhd Service Tax
(A, :
Madam/ Sir,

Sub: Central Excise  Guidelines for launching of Prosecution under the Central
Excisae Act, 1944 and Finance Act, 1984 regarding Service tax-reg.

' am directed to refer to fﬂfiﬂwing circularsfinstructions issued by the Board regarding
guidefines for launching of prosecufion under the Central Excise ﬂct 1944 and the

Finance Act, 1584:
1. Circular No. 15/90-CX.6 dated 09.08,1330 issued from F. No. 218/7/83-CX.6.
2. Circular No. 30/30/24-CX dated 04.04,1994 issued from F. No. 208/20/93/CX 6.
3. Letter F. No. 208/31/97- CX G dated 04.04.1994 regarding enhancement of
monstany limit,
4. Circular No. 35/35/34-CX dated 29.04.1994 issued from F. No. 252}8!22!93-[}){.6_

5. Letter F. No. 203/05/85-CX.6 dated 06.04.1993 regarding making DG, CEl
competent authority fo sanclion prosecution in respect of cases investigaied by

DGCE
B. Letter F. No. 208/05/98-CX 6 dated 20.10.1998.
7. Letter F. No. 208/21/2007-CX & dated 15.06.2007.
8. Circular no 140/9/2011-Sarvice Tax dated 12-5-2011.

2. In supersession of these instructions and circulars, following consalidated guiddines
are hereby lssued for launching prosecution under the Central Excise Act, 1944 and the

Finance Act, 19594.

3. Person liabje to be prosecuted

- 3.1 Whoever commills any of the offences specified under sub-section (1) of Section 2

of the Central Excise Act, 1944 or sub-section (1) of seclion 88 of the Finance Act,
1994, can be prosecuted, Section SAA (1) of Central Excise Act, 1944 provides that
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where an offence under this Act has been committed by a company, every person wio,
at the fime offence was commitled was in charge of, and was responsitde -to, the
company for the conduct of the business of the company, as well as the company, shall
be deemed to be guilly of the offence and shall be Yable to be proceeded against and
punished aceordingly. Section SAA (2) of Ceniral Excise Act, 1944 provides that where
an offence under this Act has been commitied by a company and it s proved that the
offence has been committed with the consent or connivance of, or is attribufable to any
neglect on the pait of, any director, manager, secretary or other officer of the company,
such director, manager, secretary or other officer shali be deamed to be guilty of that -
offence and shall be kable to be progended against and purished accardingly.
Explanafion to Section 9AA provides that (&) Company means anybody corpoate
and includes a firm or olher association of individuals and (b} director In relationlo a
firn means a partner of the firm. These provisions under Sechion 9AA of Central Excise
Act, 1944 have been made applicable to Service Tax also vide Section 83 of the

Finance Act, 1934,
4, Manetary limits: Ceniral Excise and Service Tax

4.1 Monefary Limit. In order to optimally utilize limited resources of the Deparliment,
proseciution should nonmally not be launched uniess evasion of Central Excise duty or
Service Tax, of misuse of Cenvat credit in refation to offences specified under sub-
section {1} of Section 9 of the Central Excise Act, 1944 or sub-section (1} of section 89
of the Finance Act, 1994 is egual io or more than Rs. Che Crore,

4.2 Habitual evaders; Notwithstanding the above limits, prosecution can be launched
in the case of a company/assessee habitually evading tadduty or misusing Cenvat
Credit facility. A company/assesses would be treated as habitually evading tax/duty or
misusing Cenvat Credit facifity, if it has been involved in three or moare cases of
confirmed demand {at the first appeliate level or ahove} of Central Excise duty or
Service Tax ar mistse of Cenvat credit involving fraud, suppression of facts efe. in past
five years from the date of the decision such that the fotal duty or tax evaded or iotal
credit misused is eJual to of more than Rs, One Crore, Offence register (335J) may be
used fo monitor and identify assassees who can be considered to be habitually evading

duty.

43 Sanction of prasecution has serious repercussions for the assessee and therefore
alopg with the above monetary Bmits, the nature of evidence collected during the
investigafion should he carefully assessed. The evidences collecied should ba
adequate to establish beyond reasonable doubt that the persen, company or individual
had guilty mind, knowledge of the offence, or had fraudulent intention or in any manney
possassed mens-rea {guilty m[nd} for committing the offence.
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5. Authority to sanciion prosecution

5.1 The criminal complaint for prosecuting a person should bo-flled only after obtaining

the sanction of the Principal ChieffChief Commissioner of Central Exeise or Service Tax:
as the case may be.

52 In respect of cases investigaled by the Directorate General of Central BExcise

Intelligence (DGCE, the criminal complaint for prosceuting a person should be fied
onfy afier obtaining the sanction of Principal Birector Gengralf Direclor General, CE[

5.3 An order conveying sanction for prosactition shall be fssued by the sanctioning
authority and forwarded fo the Commissionerate concerned for taking appropiiate action
for expeditious filing of the complaini.

8. Procedure far sanction of prosecution

6.1 Prosecufion proposal should be forwarded to the Chief Commissioner f Principal
Chief Commissionar or Director General / Principal Director Generat of BGCED { in
respect of cases booked by DGCE) after the case has been carefully examined by the .
CommissionerfPrincipal  Cemmissioner  or Additionat  Direclor  General /Principal
Additional Director General of DGCE|l who has adjudicated the case. In all cases of
arresk, examination of the case to ascerdain fitness for prosecufion shall be necessarily

camied out,

- 8.2 Prosecution should not be launched in cases of technical nature, or where the

addifional  ctaim- of dufyfiaxis based tolaity on a difference  of opinion
regarding interpretation of law. Before launching any prosecufion, it is necessary that
the department should have evidence to prove fhat the person, company or individual
had guilty knewiedge of the offence, or had fraudulent infention to commit the offence,
of N any manner possessed mens rea {guitty mind} which wauld indicate his gufff. It
foliows, therefore, that in the case of public limited companies, prosecution should not
be faunched indiscriminately against all the Directors of the company but it should be
restricted 10 -only against persons who were in charge of day-lo-day operations of the
factory and have taken active part in coimmitting the dutyftax evasion ar had connived at
it.

- 6.3 Prosecution should niot be filed merely becatuse a demand has been confirmed in

the adjudication proceedings parficularly in cases of fechnical nature or where

. interpretation of law is involved. One of the importani considerations for deciding
“whether prosecution should be launched is the availabibly of adequate evidence. The

standard of proof required in a criminal prosecufion is higher as the case has lo be
established beyond  reascnable doubl  whereas the adjudicafion
proceadings are decided on the basis of preponderancs of probability. Therefore, even
cases where demand s confirmed in adjudication proceedings, evidence collected
should be weighed so as {o likely meet the fest of being beyond reasonable doubt for
recommending  prosecufion. Decision should be faken on cass-to-case basis

- consideting various factors, such as, nature and gravity of offence, quantum of dutyftax

evaded of Cenvat credit wrongly availad and the nature as wall as quality. of ewdance
m!lected -
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8.4 Decision on prosecution should be normally taken immediately on comnpletion of the
adjucication proceedings. However, Hon ble Supreme Cowt of India in-the case of
Radheshyam Kojiwal [2011{266)ELT 284 (3C)] has inferafia, observad the following :-

() adjudication proceedings and crminal  proceedings can  bo  launched
simulfansousty; (i} decision in adjudication proceedings Is not necessary before
initiating criminal prosecution; {iii) adjudication proceedings and eriminal proceedings
are independent in nature to each other and (iv). the findings against the person facing
prosecution in the adjudication proceedings is not binding on the proceeding for criminal
prosecution. Therefore, prosecution may even be [aunched befare the adjudication of
the case, especially where offence involved is grave, qualitative evidebces are available
and i is also apprebended that party may delay completion of adjudication proceedings.

6.5 Principal Commissioned/Commissionar or ADG {Adjudication) acting as adjudicating
authority should indicate at the time of passing the adjudication order itself whather he
considers the case to be fit for prosecution so that it can be further processed and sent
to Principal Chief Commissionerf Chisf Commissioncr or Principal Director Generalf
Director General of DGCEI as the case may be, for sancfion of prosecution. Where at
the time of adjudication proceadings no view has been taken on prosecution by the
Adjudicating Authosity then the adjudication wing shall re-submit the file within 15 days
from the date of issue of adjudication order to the Adjudicating Authority fo take view of
prosecution. Where, presecution is proposed before the adiudication of the case,
Commissioner/Principal Commissioper  of  Principat  Additional = Director
GencralfAdditional Director General, DGCEL who supervised the investigation shall
record the reason for the same and forward the proposal to the sanchioning austhority.
The adjudicating authority shall also be informed of the decision to forward the proposal
so that there is noe need for him to examine thz case at the time of passing of
adjudication order from the perspective of prosecution. Principal Chief Commissionet!

- Chief Commisstoner or Principal Direclor Generall Direclor General of DGCE! may an

his own motion also, taking info consideration the seriousness of an offence, examins
whether the case is fit for sanction of prosecution irrespective of whather the
adjdicating authority has recommended prosectition. :

8.6 [n respect of cases investigated by DGCEL the adjudicating authosity wotdd infimate
the decision laken regarding fitness of the case for prosecution to the Principal
Additional Director Generalf Additional Director General of the Zonal Unil or
Headguarters concarned, where the case was fvestigaled and show cause notice
issled, The officers of unit of Directorate General of Ceniral Excise Intelligence
concarned would prepare an investigation report for the purpose of launching
prosecution, within one month of the date of receipt of the dedision of the adpidicating
authosity and would-send the same o the Director General, -CEl for taking decision on
sanction of prosecution. The format of investigation report is annexed as Annexure- to

. this Circular.
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8.7 In respect of cases not investigaled by DGCEl, where the Principal
CommissionerfCommissioner who has adjudicated the caso is satisfied that prosecution
shouid be launched, an investigation report for the purpose of launching prosecution
shotid be carefully prepared within one month of the date of issuance of the
adjudication order . Investigation report should be signed by an Assistant/Deputy
Commissioner, endorsed by fhe jurisdictional Principle CommissionerfCommissioner
and sent to the Principat Chieff Chief Commissioner foi taking a decision on sanction for
faunching prosecution. The format of investigation report is annexed as Annexure-i to
this cireular. A criminal complaint in a court of law should be, filed by the jurisdictional
Commnissionerate only after the sanction of the Principal Chief / Chief Comrmissioner or
Principal Director General/Divector General of DGCEI has been obtained.

. 6.8 Principal Commissioner/Commissioner or Additional Director General (Adjudication)

shalt submit a report by 10" of every month to the Principal Chisf /Chief Comimissioner
or the Principal Direcior Generald Director Generat of CEl, who is the sanctioning
autharity for prosacution, conveying whether a view on launching prosecution has been
taken in respect of adjudication orders issued during the preceding month.

6.9 Onece the sanction for prosecution has been obdainad, criminal comptaint in the courd
of law should be filed as eady as pessble by an officer of the jurisdictional
Commissionerate authorized by the Commissionay,

6,10 It has been reposted lhat delays in the Couwrt proceedings are offen due fo non-
avatiability of the records required to be produced before the Magisirate or due o delay
in drafting of the complaint, listing of the exhibits etc. It shalt be the responsibifity of the
officer who has been authorized to file complaint, o take charge of all documents,
statements and other exhibits that would be required to be produced before a Court. -
The list of exhibits ate. should be finalized in consultation with the Public Prosecutor al
the time of drafting of the complaint. No time should be lost In ensuring that all exhibits
are kept in safe custody. Wheare a complaint has not been filed éven after g lapse of
three months from the receipt of sanction for prosecution, the reason for detay shalf be
brought o the nolice of the Principal Chieff Chief Commissioner or the Principal Director
Generat or Director General of DGCE by the Principal Commissionerf Commissioner in
charge of the Commissionerate responsible for fiing of the complaink,

7. Monitoring of Presecution

7.1 Prosecufion, once launched, shoukd be vigorously foliowsd. The Principal
Commissioner/fCommissioner of Central Excise/Service Tax should manifor cases of
prosecufion at monthly intervals and take the corrective action wherever necessary fo
ansure that the progress of prosecution is satisfactory, In DGCEI, an Additional/ Joint -
Director in each zonal unit and DGCE! (Hars) shall supsivise the prosecution refated
work. For keeping a track of proseculion cases, a prosecution register in the format
enclosed ds Annexure-ll to this Circutar should be maintained in the Prasecution Cell of
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each Commissionerate, The register shall be updated reguiarly and inspected by the
Principal CommissianefrfCornmissioner af least once in every quarter of a financiat year.

7.2 For keeping a track of prosecufion cases, a prosecution register in the format
oiciosed as Annexurel fo this Circdar should be maintained in the Zonal Unis of

DGCEl and DGCE (Hgrs.) pertaining lo cases investigated by them,

3, Appeal against Court order in case of inadequate punishmentfacqguittal:

8.1 Principal Commissioner/Commissioner responsible for the conduct of prosecution or

_ Principal Additional Direclor General or Additionat Director. General of DGCEl (in

respect of cases booked by DGCEN, should study the judgement of the Court and,
where it appears that the accused person have been let off with lighler punishment than
what is envisaged in the Act or has been acquitted despite the evidence being strong,
appeal should be considered against the order. Sanction for appeal in such cases shall
be accorded by Principal Chief/ Chief Commissioner or F’r;ncapal Director Generalf

Director General of DGCEL

9, Publication of names of perssns convicted:

8.1 Section 98 of the Central Bxcise Act, 1944 also rhade applicable to Service Tax vide
section 83 of the Finance Act, 1994 grants power to publish naime, place of business etc.
of the person convicted under the Act by & Court of Law. The power is being exercised
very sparingly by the Courts. [t is directed that in deserving cases, the depanment
should make a prayer to the Court to invoke this section in respact of all persans who

are copvicted updar the Act.

10. Procedure for withdrawal of Prasecutiun;
10.1 Procedure for withdrawal of sanction-order of prosecution

10.1:1 In cases where prosecution has been sanctiened but complaint has not been
fiied and new facts or evidences have come to light necessitating review of the sanction
for prosecution, the Cotmmissionerate or the DGCEL unit concerned should immediatefy
bring the same to the notice of the sanctioning autharity, After considering the new facks
and evidences, tha sanchioning authority namely Piincipal Chieff Chief Commissionar or
Principal Director General or Director General of DGCE, # satisfied, may recommend to
the Board {Member of the policy wing concerned) that the $anctmn for prosecution be

thhdrawn

10.2 Procedure for withdrawa! of Complaint already filed for prosecution

10.2.1 In cases where the cotnplaint hias already been filed complaint may be withdrawn
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as per Circular Mo, 998/5/2015-CX dated 28.02.2015 which provides that where on
identical allegation a nofices has been exonerated in the guasijudicial proceedings and
such onder has atlained finakty, Principal Chief Commissioner! Chiel Commissioner or
the Principal Director Generalf Director General of DGCER shall give direction to the
coneerned Commissionerate to file an application through Public Prosecutor reguesting
the Court to allow withdrawal of the Prasecution in accordance with law.

11. Transitional Provisions _

11.1 Al cases where sanction for prosecution is accorded after the issus of this circular
shall be d=alt in accordance with the provisions of this circular irrespective of the date of
the offence. Cases where prosecution has been sanchioned but no complaint has been
filed before the magistrate shall also be reviewed by the prosscution sanchioning

- authority in Eght of the provisions of this circular.

12. Compounding of offences
12.1 Section 9A[2) of the Central Excisc Act, 1944 also made appiicabls to S(—}NIC.L Tax
vide section 83 of the Finance Act, 1894 provides for compounding of offencas by the

Principal Chieff Chief Commissioner on payment of compounding amount. Circular no.
5412006-Cus df 30-12-2005 and Circular no 862/20/2007-CX-8 dated 27-12-2007 on the

-subject of compounding of offences may be referred in this regard which inter alia

provides that afi persons against whom prosecition is initiated or contemplated should
be informed in writing, the offer of compounding. :

13. Inspectmn of prosecufion work I:l}.-f the Dlrectorate of Performance
Management:

13.1 Director General, Direcforate of Performance Management and Chief
Cormnimissioners, who are required to inspect the Commissionerates, should specifically
check whether instrucfion contained in this Circutar are being followed scrupulously and
to ensure that reasons for pendency and non-compliance of pending prosecution cases
are looked into during field inspactions apart from recording of statistical data,

14. The fiald farmations may suitably be informed, Receipt of this Circular miay please
b acknowiedged. Hindi version wilt folilow, : .
Yours faithfully,

(ROHAN)

Under Secretary to the Govt, of India
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Annexure-l

INVESTIGATIDN REPORT FOR THE F’URF‘DSE OF LAUNCHING PROSECUTION

AGAINST
COMMISSIONERATE DWISIDN
1. Mame & address of the person(s) (including legal person{s):
2. Central ExcisefService Tax Registration No {lf any)
3. Nature of offence inciuding commadity:
4, Charges:
5. Periad of offende:
5. Amount of evasion involved
7. Particular of pefsons proposed to be prosecuted
a. Name: ' '
b. Father s Name:
G Age : Sex:
d. Address:
e. Occoupation: -
f. Position heid in the Company/Firm:
q. Role olayed in the offence
h

. Material evidence avaiiable against the accused (please indicate separately
documentary and cral evidence). .

Action ordered against the accused in adjudication.
8. Brief nole why prosecution is recommended :
(Deputyfbssistant Commissioner or Deputy/ Assistant Direcior, DGCE)

Flace

Date
9.  have carefully examined the Investigation Report and find it in order for filling
criminal complaint under Section ¥ and 9AA of the Central Excise Act, 1044,

{Commissioner, Central Excise W
(Additional Director General, DGCEl---- }

Place

Date
1. The propasal should be made in the above form in conformity with the guidelines
issued by the Ministry. With regard to column 4 above, ali the chiarging sections
in te Genfral Excise Act/Service Tax and other allied Acts should be
menticned With regard to columnp 7, information should be filled sre:pzrara’ua]yr for
each persmn sought to be prusecuted



2. Acopy of the Show Cause Natice as well as lhe Order of Adjudication (Wherever
adjudication has been issued} should be enclosed with this report.

3. If any appeal has bean filed, then this fact should be specifically stated.
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