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IRTRGDUCTION

[, the Chairpersen, Public Accounis Committee (2018-17), having becn
authorised by the Commillce, do present this Seventy-seventh Report (Sixteenth Lok
Sahha) an Action Taken by the Government on the Observations/Recommendations of
the Conunittes contained in their Sixty-third Report. (Sixteenth Lok Sabha) on
‘Adrministration of Prosccution and Penalties in Central £xcise & Setvice Tax relating
to the Ministry of Finance {Department of Revenue) (Central Board of Excise and
Customs).

2. The Sixdy-third Report was presonted fo Lok Sabhafiaid in Rajya Sabha on
16.12.2016. Replies of the Government fo the ObservationsfRecommendations
contained in the Repord were received on 5:04 2017, The Sub-Committee Il {Direct
and Indirect Taxes) of PAC and thereafler the Public Accounts Committee (20116-17)
considered and adopted the draft Report at their respective sitting held on 24.04.2017.
Minutes of the Sittmgs are given at Appendix-l and il.

3. For faci[iﬁy of rcference and copvenience, the Obsatvations  and
Recommendations of the Committee have been printed in thick type in the body of the
BHepor.

4, The Commitiee place on record theif appreciation of the assistance re'ndered o
them in the matter by the Office of the Comptrolier and Auditer General of Indta.

5. An analysis  of the Action Taken by the Government on  lhe
Observations/Recommendations contained in the Seventy-seventh Report (Sixteenth
Lok Sabha) is given at Appendix-V.

NEW DELHI; PROF. K.V. THOMAS

24 April, 2017 Chairperson
4 Vaisakha, 1839 (Saka) Pubiic Accotnts Committee

[
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REPORT

This 'Repc';ﬁ;.,\pf the: Public Accounts Commitiee deais with Action Taken by the
Government DE“].J[HE Observations/Recommendations 'r:rf the Gomm'rtiee-ccntained int their
Sixdy-third Repost {Sixteentij_ Lok Sabha) on “Administration of Prosecution and Penalties in’
Central Excise & Service Tax” based on CAG Audit Repoit No.29 of 2014 relating to

Ministry of Finance (Department of Revenue) (Central Board of Excise and Customs).

2. The 63" Report {Sixteenth Lok Sabha) was presenied to Lok Sabhaflaid in Rajya
Sabha on 16.12.2016. H contained 8 Ohservations/Recommendations, Action Taken Notes
in respect of all the Obsenvations/Recormmendations have been received from the Ministry

of Finance (Depariment of Revenues} and categorized as under:

(B Observations/Recommendations of the Committee which have been accepted by the
Government:

Paragraph Nos. 1,5 and 8
Total: 3

Chapter- il

i) Observations/Recommendations which the Committee do not desire to pursig in
view of the replies received from the Government:

-NIL-
: Total: NiL
Chapter- il

i) Dbsewationszécummendaﬁmns in respect of which replies of Government have not
been accepted by the Committee and which requires reiteration:

Paragraph Nos.- 4,6 and 7
Total: 3

) Cha pter- iV

(v} Observations/Recommendations in respect of which. Gwernment have furnished
interim rephea

Paragraph Nos. 2and 3

Total: 2
Chapter- ¥

3 The detsiled examination of the subject by _the Committee had revealed certain

shordeomings/deficlenctas on e part_of the Ministry of Finapcs {(Depaniment of Bavenuco)
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which inferaliz includad serious lacunae in administration of Prosecution and Penafiies by

CBEC, prosecution cases ipwalving meagre amounts were pending for years, delays an par

of the Eiepartment and non-followirig of the timelines prescribed in various circulars issued

by the M:mstr',r The Committee had_accordingly given thew Dhsewatlorasfﬂecnmmen{iahon%

in their Sixty-third Report.
4. The Action Taken Notes furnished by the Ministry of Finance (Depanment of

Revenue) have been reproduced in the relevant Chapters of this Repert. The Commiftes

will now deal with action taken by the Government on their Observations/Recommendations

which eﬁhﬁr need reiteration or mer comments. The Commitiee desire that Action Taken

Note in respect of Observations/Recommendations contained in Chapter | and final Action
taken replies in respect of the Recommendations containad in Chapter V for which iterim
repiies have been given by the Government may be furished to them within six months of

the Presentation of the Report to the House.

Recommendation Para No, 2
5. The Committes noted from the Audit observation that there were 593 prosecution
cases pendmg as on 31 March, 2013 involving a mongay va!ue of T2011.96 crore and oui of
which 155 cases were pending in Surat | and Ahmedabad | Commissionerates and from the
répiy of the Ministry that as on 3t March 2015 the fotal pendency of Central Excise
prasecution cases is 1292 and Service Tax is 34. The Commities strongly felt that the lack
of adeguate monitaring on the part of the Depaﬁment has resulied in increasing péndency.
The - Committee while noting that pursuamt to the Audit observations, a comprehensive
circllar had been brought out suparseding all the circt_ziars issued eartier were of the view
that the Depariment should ensure that circular is implemented in lefter and spint and make
“all aut efforts to expedite/ withdraw the prosecution pmcéedings by evolving a robust in-built
monitaring mechanism wherehy review of all pending cases is done periodically to ensure
adequacy of action taken by the officers in disposal of the cases alongwith tracking of the
- expenditure details in camying out these prosecution proceedings. The Commitiee were of
the view that proseculion registers maintained at various commissionerates be also
checked penadically, the cases pending in the courts are pursued actively with the Chief
..'Jﬂdi{:iai Magistrate for expediting the hearings, and the césés where on idontical alisgation a
noticee has been exonsrated in the quaskjudicial procaedings are withdrawn. The
Commitice fuﬁhér observed thal afl these measures would eventually heln the Ministry in =

better administration of the prosecudon and penalias.
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6. The Minisiry in their Action Taken Notes have stated as under:

"The recommendation of the Commiftee has been noled and the department has
started. working on Prosecution Management Module (PMM) which- is designed as
part of the implementation of the MIS clectronically as per details enclosed as
Anmexure-1.  The suitable Circularfinstuction  would  be  considered  with
“Enpletmentation of Prosecution Managemett Module (PMB), a robust in-huilt
manitoring mechanism to review all pending cases of prnsecutmn along with tracking
of the expenditure detalis.”

7. While vetting the said ATNs, the Audit_made-the following cominents:

"Finally vetted on the responsibility of the Ministry to ensure timely implementation of
PMM. Effectivenesd of the same wilt be examined in future audit.”

8. in their further comments to the above audit ohservation, the Ministry stated as

under:

"It is in the advance stage of development PIMM software and will be implemented by

on of before 31% July, 2017."
g. The Commitiee had nnted that lack of adequaie monitoring on part of the
Department has resulted in increasing pending cases and had recommended that a
robust in-built monitoring mechanism be evolved whereby review of all pending
cases is done peri;::-dically to ensﬁre adequacy of action taken by the officers in
disposal of the cases ajongwith tracking of the expenditure details in carrying out
these prosecufion proceedings. The Commitiee white noting the reply of the Ministry
that in deference to the recommendation of the Committee, the Ministry (Department
of. Reveﬁue} has taken an initiative to develop Prosecufion Management Module
(PM) for electronically capturing the important data on a realtime basis at critical
stages of ithe prosecution process from initiaticn of prnsécutiun proposals fill issue
of the final order and Judgement by the court and stnnng them in an online
_ pmsecutmn database acknowledge the efforis made by the Minisiry o fac:[lltate easy
maonitoring of the compliance of the prosecution processes, as stipulated in the
varicus instructfions/circulars issued by the Department from time fo fime, by the
senior most officers. .The Commitiee, further, desire that the Ministry may prescrifxe a
fime frame for filing of an application for requesting the courts for withdrawal of
cases where an identical allegation a noticee has been exonerated in-the quasi-
judicial prbceedings and the order has aftained finality.

The Committee while noting that PN would nnt'facili’tate menitoring (a}
wirether all the Order in Original {O-i-0) h:av'e_been subsequenily reviewed or not from

the angle of prosscution; {b} all the 0-4-Os which are pending for review from
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prosecuiion angle; {c) whether all the cases of arrests have been subsequently
reviewed or hat; (d} the delay which had taken place in sending the prosecuti_cn
proposal aficr the receipt of the decision of the adjudicating authority, in DGCE!
“cases; {e) cases which on review were found fif for prosecution but where
prosecution prnpésals are yet fo be sent, are of the view that suitable mqnitoring
mechanism may be evolved for such cases under intimation to the Committee,

The Commitiee further desire that the PMIM should be developed in a way that it
iz also ready for the GST regime and subseqguent changes in the provisions.

+

_ QOBSERVATION/RECOMMENDATION NO.3
10.  The Committee noted from the Atdit observation that 11 cases involving an amount

of T1.82 lakh has been pending for more than 30 years and in 43 cases pendency periods
are not even available. The Committee were shocked to note thal two prosecution cases
with pefty amounts of 9000 and T750 are pending since 1973 and 1978 respectively. The
Committee noted from the reply of the Ministry that the prosecution in both these casas
were i'a_unché{:l in the years 1973 ‘and 1978 before the monetary limit of 10000 for
launching prosecution was prescribed. The Committes while noting that 283 pending cases
were older than 13 years and invoive duty of Z5 lakhs or less with an average of I80000/-
per case conveyed thair unanimous view during evidence cases involving meagre ambunts
pending for decades is more of a haraésment of the officials as well as the defeﬁdants. Also,
charges of lawyers and TA/ DA claims of the officials often result in expending more than
the amounts involved in the prosecution. The Commitiee appreciated that the Ministry has
now decided to recommend filing of app; lication befare the courl to ‘withdraw from
proéecution of the casaes where eva.sic:n of Central Excise duty is less than 5 fakh and is
pending for maore than 15 years and desire that the fimits prescribed vide this circtlar be
reviewéd_ periodically to factor in the inflationary trends. The Committee while
ackndwledging that the bigger and habitual offenders shouid not be allowed to get gway feel
that the Ministry should fow ensure that the cases are disposed off timely and such huge
pendencies do not recur. The Commitiee also desired that fast track mechanism for disposal
of the pending cascs may be evolved preferably by holding lok adalats. |

1. Theiinistry in their Action Taken Notes have stated as imt_ie_ar:

“The Minksiry has noted the recommendation for compliance."

P Whiley vedting the said ATNs, the Audit made the following comments:

"Tinaliy vettad on Ministny's responsibility
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13, The Ministry offered no fuithor cormments on the matter.

14.- The_{iommiﬁee wefe of the view that casos invelving meagre amounis as litile
as ¥ 750 pending for decades is more of a harassinent of the officials as well as the
defendants. Also, charges of lawyers and TAIDA claims of the officials often result in
expending more than the amounts fnvolved in the prosecﬁﬁdn. The Commiftee had,
therefore, desired that fast track mechanism for dispesal of the pending cases may
be evolved preferably by holding lok adalats. The Committee while noting from the
reply of the Ministry that the prosecution Hatabasé and various useful reporis derived
from them would be readily accéssihle in user-friendly manner to the fop
management of CBEC on a real-time basis to facilitate effective monitoring of the
prosecution prncgsﬁes are of the view that once clear picture of the pendencies'in
prosecution cases is available after implementation of PMM, the Ministry may hold
lok adalats for fast tracking dispnsﬁl of the long pending cases. The Ministry may
also ensure thai all cases where evasion of Central Excise Duty is less than T 5 lakh
and is pending for more than 15 years are aiso withdrawn. The Cnmmitteé further
desire that the Miﬁistry rmay review monetary Ii.mits and their cnrrespcndiné period of

Soer

pendencies for withdrawal as below :

[ Amount in 3 Time limit for withdrawal of |
. ) pending cases
Upto 1,00,000 5 years
"~ 1,00,001 - 2,00,000 10 years
2,00,001 - 5,00,000 | 15 years N

OBSERVATION/RECOMMENDATION NOS. 4 AND 7

15. The Commites in their C_!ri'ginai Report noled that in all cases where the
Comimnissioner- of Gantra!'_ Excise in charge of judicial work is satisfied that prosectitian
should be lunched, a proposalfinvestigation report for the purpose of launching prosecution
should be forwarded 1o the Chief Commissioner for decision within one month of the
adjudication of the case. However, according to Audit, in 138 prnsecutioﬁ- cases, the
forwarding of investigation reports suffered delays. ranging from a mﬁﬁth b} -myears to
oblain mandatory sanction of the Chief Commissioner o faunch prasé;autio_n and in 65 cases

{nere was dolay uio 4 yaars from DGCE] upits in forwarding the investigation reporis. ths
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Commiltes were shocked to note that a Ministry which is levying penalties on other partics
on technical grounds is iself so casual in iis working and = excusing itself with the
reasoning that the standard of evidence required for prosecution has to be totally different
and requites in-depth study and time consuming deliberation and therefore are anly of
administrative nature. Further, the Committes observed ihat though the guidetines presdribe R
that all the applications for compounding of offences must he. disposed of within 6 months,
-there were delays uplo 95 months in the disposal of application of compounding. Again, the
Ministry stated that the guidelines have only been issted for necessary guidance and advice
to the field formations and the said time limit is ©oly advisory in nature. The Committee
strongly deprecateﬂ thé aftitude of the Ministry as the audit has only gone by the gtidelines
made by the Ministry itself which have also been reiterated in the laiest circular, The
Cominittee earnestly desired that the Ministry imay sensitize its officials about the timelines
which are to be followed invatiably.

16.  The Ministiy in their Action Taken Notes have stated as under:

"A letter would be wrilten to all Chief Commissioners sensilizing them regarding the
abservations of the PAC. However, with knplementation of Prosscution Managaiment
Maoduie {PMM}, all officers would have fo follow the timelines as prescribed under
Circutar No. 1009/16/2015-CX dated 23" October, 2045 as any delay on their part
will he observed by the senior officers of the depariment including Members of the

Board." -
7. While vetting the said ATNs, the Audit made the following comments:

"Capy of the letter addressed io all Chief Cammissioners may be provided."

18.  In their further comments to the above audit observation, the Ministry stated as
under: _
“Copy of the letter addressed to all Chief Commissioners is enclosed as Annexure-
Iy .

19: _ The Comunittee in their Giiginal Repart further noted that in 61 cases un;:iér 12
‘Commisssionerates and in four cases under DGCEL Mumbai, Au.dit could not verify whether
the investigation roperts were submitted within the stipulated time or nut.due to non-
availability of records. The Committee lurther noted that Audit could not identify the
pendency pertod in 43 proset:uﬂcrr cazes as Department was not able _tn:-: provide detaits of
- date of filing of complaint. The Commiliee also found that in five cases, the copies of
approval b\j Chief Commissioner were not avajlable in the relevant records. The Commities
were shocked o note that the papers might have been misﬁtaaedf last from the rocords

wihan A clear Juideling oxists that'it shalb be the responsibility of the officer who has besn
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suthorized to file complaing o take charge o{.atl documents, staienients and other cxhibiis
ete. The Commiltee directed that the responsibility for lost/ mis'plac:ed documents be fixed
én_d approoriate action taken against the .Gﬁiceé'ﬁ found ::esponsibte i this regard. The
Commitize also desired that all the all records/files be stored in digitized format, henceforih,
- 50 that they are always readily available for verification.

20. - “The Winistry in thelr Action Taken Notes have stated as under:

"The Ministry has noted the recommendation for complianice. With implementation of
Prosecution Management Module {(PMi), afl the important documents of the
Prosecution cases will be uploaded in this module. Kindly refer Annexure-1 for

detalls.” v
21, While vetting the said ATNs, the Audit made the {ollowing comments:

"The reply is silent on the PAC Instructions for fixing the responsibility for loss of
documents and taking necessary action.”

22, In their futher commenis to the above audit observation, the Ministry stated as

under:
"The PMIM module will take care of uploading of 2ll the important docurments and the
information.  Therefore, the docurments will always be available for inspechon.
However, for the past cases, wherever, the lost documentsffiles could not be re-
constructed, and in this regard Deparfment has issued lefter to all Chief
Commissioners of Central Excise & Senvice Tax sensifizing them regarding the
observation of the PAC and reierating mstructions issued-vide F.No.238/15/2015-
CX-7 dated 16.12.2015 initiating action for fixing responsibility in cases of senous
lapses noficed by the CRAG Audil"
23 The Committee had noted from the reply of the Ministry that the guidelines
have only been issued for necessary guidance and advice fo the field formations and
the said time limit is only advisory in naiure and had accordingiy desired that the
Ministry may sensitize its officlals about the timelines which are to be followed
invariably. The Committee note from the reply of the Ministry that it would be
issuing a letier to all Chief Commissioners sensitizing them regarding the
ohservations of the PAGC. The Committee further note that the Audit had asked ihe
Ministry to furnish a copy of thé same which as per the reply of the Minisiry was
enclosed at Annexure A, Similarly, the Committee had directed that the responsibility
for lost/ misplaced documenis be fixed and appropriate action faken against the
officers found responsible in this regard. As per the reply of the Ministry, wherever,
the lost documentsffiles could not be re-constructed, the Depariment has issued
letter to all Chief Commissioners of Gentral Excise & Service Tax sensitizing tham

regarding ihe observation of the PAC and reiferating instructions  issued vide
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F.N0,238/15/2015-CX-T dated 16.12.2015 initiating acfion for fixing responsibility in
cases of serious lapses noticed by the C&AG Audit. However, on perusal of the
rel;}.lies, the Commitice note that Annexure A contains a copy of the circular issued in
2015 and nb;ﬂhere in the replies furnished by the Ministry, the reiteration of the
Circular by the Ministry could be found. The Commiites while taking serious note of

the callous reply of the Ministry desire that the letter may be issued at the earijest.

: OBSERVATIONRECOMMENDATION NO .6
24, The Committee noted that Director General {inspection} and Prtncipal Collector, who

would be inspecting the offices of Gollectors should specially check the pcnnts contzined in
the Circular at the time of conduciing inspection, however, in many cases DG (inspection}
failed to make any observations pertaining to the prosecution cases as specified in the
circutar. The Committee were of the considerad opinion that inspections by higher officers
“are detetrent against the complacent behaviour of the officials. The DG should ensure tha
reasens for pendency and non-compliance of the guidelines of the Ministry are checked
during field inspections and remarks made i wriling and timelines be prescribed for action

to be {aken in this regard.

25 The Ministry in their Action Taken Notes have stated as under;

"It is submitted that the Prosecution cases are inspecled and examined as per
Board’s Circular issued from time to time and ireguiarties noticed are recorded in the
Inspections Reports of the DGPM. An inspection report Is attached as. Annexure-2
for reference, DG (Performance Management) has conducted the study regarding
prosecUtion cases of all the zones, the report received from ore of the zone is
enclosed as example for reference as Annexure-3.

The Ministry has noted the recommendation for compliance.”

26, While vetting the said ATNs, the Audit made the following comments:

"Since the issue pointed out by PAC is noticed in rmany cases whare DG (Inspection)
did not mention any observation pertaining to the prosecution cases, it is suggested
that the Ministry may reierate the instruction for scrupulously following the existing
circular.” )

27.  In their further commenis to the above audit observation, tha Ministry staled as

uhder:

"The PMM module will take care of timely uploading of all the relevant documaenls
and information in the system. The same can be monitored at the highest leval i in ihe
Minisiy. As stated earlier, PMM module will ba |mphﬂmented on or bafore 312 July,

2017."
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28, The Committee had noted that in many cases DG (inspociion) feiled fo make
any nhservaﬁuns pertaining fo the prescoution cases as specified in the cireular and
opined that the DG should ensure that reasons for pendency and non-compliance of
the guidelines of the Ministry are ¢hecked during field inspe-::tic-ns -and remarks mads

in writing and timelincs be prescribed for actmn to he taken in fhis regard The

+ Commitiee note from the reply of the Ministry that the Prosecution cases are

inspected and examined as per Board's Circular issusd from time to time and
irregularities noticed are recorded in the Inspectlons Reports of the DGPM. The
Committee further note, as per Audit that DG {inspection), in many cases, did not
menticn any observation perta:mng to the prosecution cases and reiterate that the
DG should ensure that reasons f::-r pendency and hon-compliance of the guidelines of
the Ministry are checked durlng field inspections and remarks made in wrifing and
timelines be prescribed for action to be taken in this regard. The Commitiec express
their unhappiness and desire that suitable action be taken against the then
DG{Inspection) who failed to record, in many cases, the ohservations pertaining to
prosecuiion cases. The Committes are of the view that successful monitoring of
prosecution cases after the implementation of PMM would depenﬁi more on the
promptitude a;f the senior most officers. The Committee, therefore, desire senior.

most officers be more irigilant and scrupuious in their appreach.

EE TN
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CHAPTER Il

OBSERVATIONS/RECOMMENDATIONS OF THE COMMITTEE WHICH HAVE
BEEN ACCEPTED BY THE GOVERNMENT

OBSERVATIONRECOMMENDATION

The Committee noie that prosecufion is the commencement of a criminal
proceeding, where the Government exhibits before a Court of Law the formal charges
against a person accus.éﬁ of an offense and seeks to Impose on such parson a suitat:le
putishment and penaly. Thus, in Ceniral Excise, prosecution sets in motion a legal
process by which Government seeks fo ensure punishment of companies and persons
conhcermed with evasion of Central Excise duty, A performance audit was conducted to
segk an assurance that the systems and procedures refating to prosecution and penalty
wele adedquate and adhered to by the Central Board of Excise amd Customs. The
Committee furither note that the major findings of this performance audit were Eleven
cases from 5 Commissionerales involving meager amount of T 1.82 lakh which were
under prosecution in various Couns for periods exceeding 30 years. Audit coulid not
identify the pendency period in 43 prosecution cases having a revenue implication of
T 31.50 crore as the Department was not able o provide detalls of date of filing of
complaint 'in 138 prosecution cases in 27 Commissionerates, the sending of
inﬁestigatiﬁn reports suffered delays ranging from a month to over 10 years to obiain
the mandatory sanclion of the Chief Commissioner o launch prosecution. In 61 cases
under 12 Commissionerates and in four cases under DGCE] Mumbai Audit could not
verify whether the Investigation reports were submitied within the stiputated time or not
due o non-availability of records in the concerned files. In 175 cases relating to 37
Commissionerates and DGCEL Delhi there was delay of a marﬁh to 15 years in filing
complainis with the Courts of Law. Oul of 46 selected Commissionefates, 30
Commissiontterates répﬂﬁed that they are not doing any review on pending prosecution
cas0s. instances of delay in Courl proceeding due lack of proper attention by the
Cepartmental officers were noticed. In 19 cases where prosecution was initiated, none
of the accused persons had been informed separately in writing about the offer of

compounding. ln 24 Commissionarates no remarks were found in the Director Gepeval
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(inspection) repoils pertaining to prosccution cases. The Department was not reviewing
the prosecufion cases for withdrawal as per Board’'s Circular dated 4 Apitl 1894, The
Committes on their examination of the Report No. 28 of 2014 found serious facunae in
administration of Prosecution am‘j Penalties by the CBEC, Department of Revenue,
Ministry of finance. The Committec found that prasecution casses involving meagre
amounts have been pending for years, d.eiays on parl of the Depariméﬁt and non- -
following of the fimelines prescribed in various circulars issued by the Ministry. The
Committee in the succeeding paragraphs have made thelr observations and

recommendalionps on the subjeact.

fPara 1 of the 63" Report of PAC, 16" LokSabha)
Action Taken Reply

" The observations of the Hon'ble Committee have been carefully noted. The action
taken on ihe Recommendaiions in the succeeding paragraphs are furnished in the
relevant paragraphs. '

Vetiind comiments of audit

No comments.

Miristry’s further comments on vetfing commentis of audit

No comments.

Special Secretary to the Government of India
(F.No.238/18/2016-CX-7)

——

OBSERVATION/RECOMMENDATION

The Cormmitiee observe that a criminal corﬁpiaint in a Court of Law should ba
filed oply after the sanction of the Chief Commissioner .has been obtained for
prosecution and once prosecution is sanctioned, the complaint should be filed in court
without any considerable defay. However, Audit found that there were delays upto 15
years in filing complaints with the Counts of law. The Commitiee note from the reply of

the Ministry that the delays were procedural lapses and due to administrative reasons
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which did not lead to any adverse revenue implications. The Commitiee while nofing the
casual response of the Ministry are of the view that the Ministry should prescribe
timelines for every stage of filing a compiaint with the court and any delays should anly

be condoned by the highest authority.

[Para 5 of the 63™ Report of PAC, 16%LokSabha]

Action Taken Reply

The Ministry has noted the recommendation for compliance. The Circular will be issued
at the time of implementation of the Prosecution Management Module {PMM).

Vetting comments of audit

As impiementation of PMIM may take some time, it is advised to sentize fisld formations
about adherence to fimelines as gssured in Recommendation No.4.,

Ministry's further comments on vetling comments of audit

Field formations will be suitably sensitized as advised. it is in the advance stage of
developmeant PMM software and will be implemented on or befare 31* July, 2017,

Special Secretary to the Govemment of india
(F No.238/18/2016-CX-7)

/

OBSERVATION/RECOMMENDATION

The Commitiee have learnt that 30 out of 46 selected Commissionerates
reported that they are not doing any review on pending prosecution cases, lack of
proper altention by the Departmental officers leading to delay in Court proceedings, naot
informed the accused separately about the offer of compounding in 19 cases and have
not reviewed prosecition cases for withdrawal. The Committee, therefore, deprecate
the officers of the Ministry for their lackadaisical approach. The Ministry has been
issuing circuiars but its own officials are conveniently ignoring the guidelines and
working on their own pace. The Commiltee strongly desire that the officers who are
prompt in disposing their work should be given incetitives and those taking unduly long
time should be warned and penalised without loss of time.

[Para 8 of the 63" Report of PAC, 16MLokSabhal

e
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Action Taken Reply

However, with implementation of Prosecution Management Module (PMM), the all
officers have {o follow the timelines as prescribed under Gircular No. 1008/16/2015-CX
dated 23 Qctober, 2015 as any delay on their part will be obsetved on time by the
senior officers of the department including Members of the Board and suitable action
initiated thereafter. '

Vetting comments of audit

As implementation of PMM may take sotme time, if is advised to sentize field formations
about adherepce to fimelines as assured i Recommendafion Nod.  Further, the
Ministry reply is silent on the issue of giving incentives 1o officials adhering to fimelines
and penalizing those delaying the case.

Ministry’s further comments on vetiing comments of audit

It is In the advance stage of development PMM software and will be implemented on or
before 31% July, 2017.

Supervisory officers would be monitoring the work regarding proseculion as part of the
key result areas of work which would be part of the annua! appraisal of the officer.

Spacial Secretary to the Government of india
{F.No.238/ BIZQTG-CX—T}

-
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CHAPTER Il
OBSERVATIONS/RECOMMENDATIONS WHICH THE COMMITTEE DO NOT

DESIRE TO PURSUE IN VIEW OF THE REPLIES RECEIVED FROM THE
GOVERNMENT

-NiL-
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CHAPTER IV

OBSERVATIONS/RECOMMENDATIONS [N RESPECT OF WHICH
REPLIES OF GOVERNMENT HAVE NOT BEEN ACCEPTED BY
THE COMMITTER AND WHICH REQUIRES REITERATION

OBSERVATION/RECONMENDATION

The Comlmittee further note that in all cases where the Caommissioner of Central
Excise in charge of judicial work is satisfied that prosecution should be launched, a
- proposalfinvestigaiion report for the purpose of launching prosecution should be
forwarded to the Chief Ccmm"ts‘sioner for decision within one month of the adjudication
of the case. However, according to Audit, in 138 prosecittion cases, the forwarding of
investigation reporls suffered delays ranging from a month fo 10years to obfam
mandatory sanction of the Chiel Commissioner to launch prosecution and in 65 cases
there was delay upto 4 years from DGCE units in forwaiding the investigation reports.
The Committee are shocked to note that a Ministry which is levying penaltizs on other
parties on technical grounds is itseli so casual in its working and is excusing itseff with
the reasoning that the standard of evidence required for prosecution has to he fofally
different and requires in-depth study and time consuming deliberation and therefore are
only of administrative nature. Further, the Commitiee observe that though the guidelines
prescripe that all the applications for compnun:ding of offences must be disposed of
within 6 months, there were delays upto 25 months in the disposal of application of
compounding. Again, the Ministry stated that the guidelines have anly been issuad for
necessary guidance and advice to the field formations and the said time iimit is only
advisory in nature, The Committee shongly deprecaie the attitude of the Ministry as the
audit has only gone by the guidelines made by the Ministry itself which have also been
reiterated in the latest circutar. The Commiftes earnestiy desire thai the Minisiry may

sensitize its officials about the timelines which are to be followed invariably.
[Para 4 of the 63" Report of PAC, 16"LokSabha]

Action Taken Reply

A letter would be written fo all Chief Commissioners sensitizing them regarding
the observatons of the PAC. However, with implementation of Prosecution

Management Medule (PMM), all officers would have io follow the timelines as
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prescribed under Circular No. 1008/16/2015-CX daled 23" October, 2015 as any detay
on their part will be observed by the senior officers of the department including

Wembers of the Board.

Vetfting comments of audit

Copy of the letter addressed to all Chief Commissionars may be provided.

Miniétrv‘s further comments on vetting comments of audii

Copy of the lefter addressed io all Chigf Commissioners is enclosed as Annhexure-A.

Special Secretary to the Government of India
) (F.N0.238/18/2016-CX-7)

OBSERVATION/RECOMMENDATION

_ The Committee also note that l-:]'irectr:-r General (inspection) and Principal
Collector, who would be inspecting the offices of Collectors should specially check the
points contained in the Circular at the time of conducting inspection, howsver, In many
cases DG {inspection) failed to make any observations pertaining to the prosecution
cases as specified in the circuiar. Tha Cc:rﬁmittee are of fhe considered opinion that
inspactions by higher officers are deterrent againsf the compiacent behaviour of the
officials. The DG should ensure that reasons for pendency and non-compliance of the
guidelines of the Ministry are checked during field inspeclions and remarks made in

writing and timelines be prescribed for action to be taken in this regard.

[Para 6 of the 63 Repert of PAC, 16™LokSahhal

Action Yaken Reply

i is submitied that the Prosecution cases are inspected and examined as per Board's
Circtar issped from time fo time and iregulaiities noticed are recorded in the
Inspections Reporis of the DGPM. An inspection report s attached as Annexure-2 for

reference. DG (Petformance Management) has conducted the study regarding
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prosecudion cases of all the zones, the repont received froen ene of the zono is enciosed

as example for reference as Annexure-3.

A-::tit:-n Taken Reply
The Ministry has noled the recommendation for compliance.

Vetting comments of audit

Since the issue pointed out by PAG is noticed in many cases where DG {inspection) did
not mention any observation pertaining fo the prodecution cases, it is suggested that the

Ministry may reiterate the instruction for scrupulously following the existing circular.

Ministry’s further comments on vetting commenis of audit

The Phibd miodule will iake care of fimely uploading of all the relevant documents and
information in the system. The same can be monitored at the highest level in the
Ministry. As stated earfier, PMM module will be implemented on or before 31% July,

2017.

Special Secretary to the Government of India
{I-.N0.238f18/2016-CX-7}

OBSERVATION/RECOMMENDATION

The Committee note that in 61 cases under 12 Commisssioneraies and in four
cases uynder DGCE! Mumbai, Audit could not verify whether the invesfigation reports -
were submitied within the stipulated tirme of not due to non- avatlability of records. The
Commitiee further note that Audit could not identify the pendency period in 43
prosecufion cases as Deparment was not able to provide defails of date of filing of
complainl. The Committee also find thaf in five caseé, the copies of approval by Chigt
Commissioner were not available in the relevant records. The Commiltee are shocked
to note that the papers might have been |.nisplace.df lnst from the records when a clear
guideline exists that it shall be the responsibility of the officer who has been authorized

to file complaint, fo taks charge of all documents, statements and other exbibits ete. The
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Committee direct that the responsihility for lost misplaced documents be fixed and
appropriate action faken against the officers found responsibhle in this regard. The
Committee also desire that all the all recordsfiiles be stored in digitized format,

- henceforth, so that they are always féadily available for verification.

[Para 7 of the 63° Report of PAG, 16”LokSabha]

Action Taken Reply
The Ministry has noted the recommendation for comgfliance.  With implementation of
Prosecution Management Module (PMM), all the impordant documents of the

Prosaecution cases will be uploaded in this module. Kindly refer Annexure-1 for details.

Vetting comments of audit

The reply is silent on the PAC instructions for fixing the responsibility for loss of

documents and taking necessary action.

Ministry’s further comments on vetting comments of audif

The PMM module will take care of uploading of all the important documents and the
mformation.  Therefore, the docurnents wil always be available for inspection.
However, for the past cases, wherever, the lest documentsffiles could not be re-
constructed, and in this regard Departiment has issued letter to afl Chief Commissioners
of Central Excise & Service Tax sensitizing them regarding the observation of the PAC
and reiterating instructions issued wvide F.No238/15/2015-Cx-7 dated 16.12.2015
inifiating action for fixing responsibility in cases of serious Iapseslnnﬂced by the C&AG

Audit,

Special Secretary to the Government of India
(F.No.238M8/2016G-CX-7)
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CHAPTER Y

OBSERVATIONS/RECOMMENDATIONS IN RESPECT OF WHICH
GOVERNMENT BAVE FURNISHED INTERIM REPLIES '

OBSERVATION/RECONMMENDATION

The Commftiee note from the Audit chservalion that there were 583 prosecution
cases pending as on 31 March, 2013 involving a mioney vatue of T2011.56 crore and
out of which 156 cases were pending in Surat | and Ahmedabad | Commissionerates
and from the reply of the Ministry that as on 31 March 2015 the total pendency of
Cenfral Excise prosecution cases is 1292 and Service Tax is 34 The Committee
strongly feel that the tack of adequate monitoring oh the part of the Department has
resulted in increasing pendency. The Commiltee while noting that pu:éuant to the Audit
observafions, a comprehensive circtlar bas been brought out superseding all the
circulars issued earlier are of the view that the Depaitment should ensure that circular is
implemented in letier and spirit and make all out efforts o expeditel withdraw the
prasecution proceedings by evolving a robust in-built monitoring mechanism wherehy
review of all pending cases is done periodically to ensure adequacy of action taken by
the officers in disposal of the cases alongwith tracking of the expenditure details in
carrying out these prosecution proceedings. The Committee are of the view that
prosecufion registers mainténined at various commissionerates be also chec:k_ed
periodically, the cases péliding in the courts are purstied actively with the Cheef Judiciél
Magistrate for expediting the hearings, and the cases where on identical allegation a
noticee has been exonerated in the quasi-juciicial proceedings are withdrawn, The
Commitiee further observe that ali these measures would eventually help the Ministry in

a betier administration of the prasecution and penalties.

[Para 2 of the 63° Report of PAC, 16" okSabha]

Action Taken Reply

The recommendation of the Committes has been noted and the department has started
working on Prosecution Management Module (PMM} which is designed as part of the

implementation of the MIS elecironically as per detalls enciosed as Annexure-1. The
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suitable Circularfinstruction would he considered with implementation of Prosecution
Management Module (PMM), a robust in-buill monitoring mechanism to review all

nending cases of prosecution along with fracking of the expenditure details.

Vetiing comments of audit

Finally vetted on the responsibility of the Ministry to ensure timely impiementation of
PMM. Effectiveness of the same will be examined in future audit.

Ministry’s further comments on vetting comments of audit
1
It is in the advance stage of development PMM software and will be implemented by on

or before 31% July, 2017.

Special Secretary to the Government of india
' (F.No.238/18/2016-CX-7)

OBSERVATION/RECOMMENDATION

The Commiitee note from the Audit observalion that 11 cases involving an
amount of T1.82 lakh has been pending for more than 30 years and in 43 cases
pendency periods are not even available. The Committee are shocked to note that two
prasecution cases with petty amounts of $8000 and I750 are pending sihce 1973 and
1978 respectively. The Commiltee note from the reply of the Ministry that the
prosecution in both these cases were launched in the years 1973 and 1978 before the
monetary fmit of T10000 for launching prosecution was prescribed. The Committes
while noting that 288 pending cases are older than 15 years and involve duty of 35
lakhs or less with an average of 80000/- per case conveyed thelr unanimous view
- during evidenhce cases involving meagre amounts pending for decades s more of a
harassment of the officials as well as the defendants. Also, charges of fawyers and TAS
DA claims of the officials often result in expending more thar the amounts invoived in
the prosecution. The Commiltee appreciate that the Ministry has now decided io
recomroend filing of application before the court to withdraw from prosecution- of the
cases where evasion of Central Excise duty is less than 35 lakh and is pending for more
than 15 years and desire that the limils preal:ribed vide this circular be reviewed
periodically to factor in the inflationary trends. The Committee while acknowtedging that
the bigger and habifual offenders should not be allowed lo get away feal that the
Ministry should now ensure that the cases arc disposed off timely and such huge
pendencies do not recur. The Committes also” desire that fast frack mechanism for
disposal of the pending cases may be evolved preferably by holding lok adalats,

[Fara 3 of the 63" Report of PAC, 16" LolSabha)
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Action Taken Reply
The Ministey has noted the recommendation for compliance.

Vetfing cominents of audit

[Finally vetted on Ministry's .respansﬁ:rility_

Ministry’s further comments an ﬁettinq comiments of audit

Mo comments.

Speciat Sectetary to the Government of India
(F.No 238M82016-CX-7)

NEW DELHI; PROF. K.V, THOMAS

24 April, 2017 Chairperson
4 Vaisakha, 1939 {Saka} Public Accounts Commiitee




g WEA U E L. F
| A i _:’t_j Confidential

MINUTES OF THE THIRTIETH S{TTING OF THE PUBLIC ACCOUNTS COMMITTEE
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REPRESENTATIVES FROM THE OFFICE OF THE COMPTROLLER AND AUDITOR
GENERAL OF INDIA

TEEE . Bl
EEEE LA

ENEE *hkdd

REPRESENTATIVES FROM THE MINISTRY OF AGRICULTURE AND FARMERS
WELFARE (DEPARTMENT OF AGRICULTURE, CCOPERATION AND FARMERS

WELFARE). .

ERKE A AR
ERRR AT
Fhkt kkdd

REPRESENTATIVES FROM THE MINISTRY OF AGRICULTURE AND FARMERS
WELFARE (DEPARTMENT OF AGRICULTURAL RESEARCH & EDUCATION].

EERE . ' s
T rhtd
LT KEEE
Tkack *hEE
LTI ERTE

Part-l

2 At the ouiset, Hon'ble Chairperson welcomed the Members, the officials of CEAG,
the Secretary, Ministry of Agriculture and Farmers Welfare (Department of Agriculture,
‘Cooperation and Farmers Welfare} and other representatives to the silting of the

Commiitee, apprising that the sitling has been cenvenad to hear the views of the Ministry

*EhkEkE.

and othears on (i P

!’E;(ﬂj ;*’;’;ﬁ. and (iil} ******. The Chairperson also informed the Members that after hean'rig
the submissions from the representatives, the Committee shall also undertake

consideration and adoption of five draff Reporis placed before them. Hon'ble Chairparson

..-.:2_%.—-—
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further drew attention of the witnesses to the confidentiality of the evidence {endered

bafore the Commities.

3. whEEhF EFwW A EE A e T
'4. LT ¥ . ek FE ¥ 2]
5. LI FTY L EhAEd A KadhEd
61 wEEE Ik HERET % Krxdtidd
The witnesses then withdrew,
A copy of the verbatim proceedings has been kept on record.
I
F‘a_rt-l.l
1. Thereafter, the Committee took up the following draft reporis one by one for
consideration.
{a} Fhphkd TkEdn R E L 38 ]
(b} Draft Report on Action taken by Government on

obsevationsk ecommendations contained in 83" Report (16™ Lok Sabha) on
“Administration of Prosecution and Penajties in Central Excise &
Service Tax"; '

Rhpaddk [ KW
{C} ]
g ATE s kR ATE,
(d) ; anhd
{E} ERyaEr P FREEEd

k

2. ~.Aﬁer deliberations, the Draft Reporis at Sl No. (a), (b} & (d) were adopted by {he
Committee without any modifications/changes The Committee then authorised the
Han'ble Chairperson to present the adopted Reporis {0 Hon'ble Speaker, Lok Sabha
under Direction 71 A (1} of the Directions by the Speaker, Lok Sabha.

3. The Chairpersoen, then, thanked the Mambers and the representatives of the Office

of the CEAG of India for assisting the Commiltes in the examination of the subjects.

_ph



COMMITTEE (2016-17) HELD ON _24™ April, 2017,

(DIRECT _ AN INDIRECT _ TAXES) OF PUBLIC ACCOUNTS

The Sub-Committee-}l sat from 1430 hrs. to 1445 hrs. on 24th April, 2017 in

Cormmittee Room "B, Partiament House Annéxe, New Delhi,

PRESENT
Shri Nishikant Dubey - - Convenor
MEMBERS,
LOK SABHA
2. Frof, Richard Hay
RAJYA SABHA
S Satg.réwat Chaturvedi

Shri Sukhendu Sekhar Roy
Shri Ajay Sanchefi

LOK SABHA SECRETARIAT

1. Shii AK. Singh ~ Additional Secretary (AK)
2. Shii S.C. Chaudhary - Joint Secretary (SC)

3. Shi T, Jayakumar - Director

4. Smt. Bharti S. Tuteja - Deputy Secretary

2, At the outsel, the Convenor welcomed the Membars to the Te_'ﬁth Sitling of the
Sub-Committee-il {Direct and Indirect Taxes). Theresfter, the Sub-Commitiee took up
the draft Report on "Performance of Import and Export Trade Facilitation through
Customs.Ports based on C&AG's Report No. 13 of 2015" and Action taken by
Gmrernment on observationsfrecommendations contained in 63 Report (16" Lok

Sabha) on “Administration of Prosecution and Penailties in Central Excise &

Service Tax”,

3. The Convenor invited siiggestions of the Members on the above mentioned

draft. Report. After discussing the contents of the draft Repor, the Sub-Committee

adopted the same with minor changesimodifications.
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4, T?_u_a Sub-Committee authorized the Convenor to finalize the Report in the light
of consequential changes arising out. of the factual verifications by the Audit and

present the same before the Main Committee for consideration and adoption.

The Sub-Commiltee then adjourned,
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: . Cirenlar Wo. 1009/16/2015-C2
F o 9655420140001
Govermnment of India
Ministry of Finance
Department of Revenue
Central Board of Excise & Customs

New Delhi, dated the 23 October, 20 15

To

- Principal Chicf omnnsszonerf CﬁteFCunmsmum ol L"E:sﬂral Lixcise (AIT),
Principal Chief Commissioner/ Chicf Consmissioner of Ceatral Fxcise and
Scrvice Tax (All}, b

Madam/ 5it,

Sub: Central Excise  Guidehines for launching of Presecufion nndeyr the Ceniral

Nixeise Acl, 1944 and Piuance Act, 1994 regarding Scrvice {ax-reg,

- Jam directed to refer to following cireutacs/instructions issued by the Board regarding gmidclines
for taunching of prosecution under the Central ixeise Acl, 1944 and the Finance Act, 1994:

i,
2.
3.

1.
3.

2. In

Cirentar No. 15/90-C00.6 dated 09.08.1990 issued from V. No. 218/7/83-CX.6.
Cirentay Mo, 30/30/04-CX datcd {4 04,199 :a%ue.d fm_n 1, No, 208/28/03/ 3 6,

Letter F. No. 208/31/97-CX.6 dated 04.04. 1994 rogardmg enhanceinent of mnnetaly
Timit.

Circular No. 35/35/94-CX dated 29.{}4,1994 issned from . No. 208/22/93-CX.6.

- Letter F. No. 203/05/98-CX.6 dated 06.04.1998 regarding making G, CET competent

authorify to sapction prosecution in respect of cases investigated by DGCLL

Letter F. No. 208/05/98-CX.6 dated 20.10.1998.

Letter F. No. 208/21/2007-CX.6 dated 15.06.2007.

Circular no 14079201 1-Service Tax daled 12-5-2011. _
supetsession of these instruckions and cieculars, foltowing consoliduled paidelines arc

hercby issued fur launching prosécution under the Central Bxeisc f'i{:-f 1844 and the Finance Act,

1994,

3. Person liable to be prosecuted _

3.1 Whoever commits any of the offences specifted under sub-sestion (1) of Section § of the
Central Excise Act, 1944 or sub-section (1) of section 8% of the Finance Act, 1994, can be
prosecuted. Section BAA (1) of Cendral Excise Acl, 1944 provides that where an offence under
this Act has been commitied by & company, svery person whe, at the time offepce was

W
o A



committed was in chaige of, and was responaible to, the company for the conduct of the husiness
of the company, as well as the company, shalf be decmed to be guilty of the offence and shalt be
liable to he proveeded aguinst and punished accoedingly. Section 9AA (2} of Central Exciss Act,
1944 provides that whers an offence tinder this Act has been committed by a company and i is
proved that the offence has been committed with the consent or connivance of, or is atinbutable
to any neglect on the parl of, any direstor, manager, secretary or other ofticer of the company,
such dircctoe, manager, sceeelary or olher officer shall be deemed to be guilty of that offence and
shalt be liable to be procecded agamst end punished aceordingly. Explanation to Section 9AA
provides that (a) Company means anybody corporate #nd includes a firm or other association
of individuals and (b} director  in relation to a firm means & parfuer of fhe fim. Thess

“provisions wnder Section 9AA of Central Excise Act, 1944 have becin made applicable to Service
Tax also vide Section 83 of the l"mancc Act 1994,

4. Monetary limits: E‘cntral Lxcise and ServicerTax

4.1 Monetary Limit: Iz order lo optimally utilize twmfed resowrces of the Department,
prosecution should normalty not be launched unless evasion of Cenfral Hxcise duty or Service
Tax, or misuse of Cenvat eredil i relation to offences specified under sub-section (1} of Section
9 of the Ceniral Excise Act, 1944 or sub-ssction (1) of section 89 of the linance Act, 1994 s
equal to or more than KBs, Oue Crore.

4.2 Habitual evaders: Nolwithstanding the above Hmits, prosscution can be launched in the

- case of & company/assessee habifually evading tax/duty or misusing Cenvat Credit facility. A
company/assessee wWould be treated as habitually evading tax/duly or misusing Cenvat Credit
facility, if it has been mvolved m three or more cases of confirmed demand (st the first appcllate
level or abave) of Cenlral Bxeise duty or Service Tax or misuse of Cenvatcrodit invelving fraud,
suppression of facts etc. in past fve years from the date of the decision such that the total duty or
tax evaded or tofal credit misused is equal io ar more than Re. One Crore. Offcnce register
{335)} may be nsed to monilor and identify assessees who can be considered to be habitually
evading duty.

4.3 Sanction of prosecntion has seriows vepercussions for the asscssce and therefore along with
the above monctary limits, the naiere of evidence collected during the investigation should be
carefully assessed. The evidences collected should be adequate to cstablish beyond ressonable
doubt that the person, company ar mdividuat had guilly mind, knowledpe of the offence, or had
frauduleat mfention or m any manner possessed mens—rea {goilty mind} for committing the
offcnce.

5. Autherily-to sanclion prosecution .

5.1 The criminal complaint for progocuting a person should be filed only after obtaiming the
sanction of thc Principal Ciurﬂu:ucf Coramissioner of Central Excise or Service Tax 25 the case

- may be,

5% In rcspcc§ of cases investigated by the Direclorate General of Cenfral Fxcise Intelligence
(LYGCLE), the criminal comptaml for prosecoling a person should be filed only aller obtaiming
the sanction of Principal Dirdelor General! Director Gensral, CEL

i
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5.3 An oeder conveying sanction for prosecution shall be issied by the sanctioning authonity and
foewarded to the Commissionerafe concemed for taking eppropriste action for cxpeditions fling
af the complamnl, : :

& Procedure [or sanction of prosecution

0.1 Proseculion proposal showtd be forwarded to the Chief Commissioner / Principal Chiel
- Comenissionsr or Ditector General / Principal Divector General of DGCEL { in respect of cases
booked by DMGCED after the case has been carcfully examined by the Commissioner/Prineipal
Comirmissioner  or Additional Director  General /Principal’ Additional  Director  (General
of DGCEIwhe has adjudicated the case. In all casce of arcest, examination of the case fo
ascertain [tness for proscoution shall be necessarily carried out.

6.2 Prosceution should not be laumched in cases of techinical nafure, ur where the additional
claim of dulyfiax is based totally on a difference of apinion regarding interpredation of law.
Before launching any prosecution, 1l is necessary that the dc:partmcrli shoutd have evidence fo
prove thal the person, company of individual had guilty knowledge of the offence, or had
fraudalent inlention to commit the offénce, o in any maancr posssssed mens.rea (guilly mind)
which would indicate his puilt. It foliows, therefore, that in the case of public limited companies,
prosecudion should nof be launched indiseriminately apainst all the Directors of the company but
it should be restricted to only agains persons who were in charge of day-to-day operalions of the
factory and have taken active part in commiitting the duty/taxevasion or had connived at it.

6.3 Prosecution should not be filed merely because a demand has been confirmed in the
adjudication proceedings particilarly in cases of technical natuee or where interpretation of law
is-involved. One -of the important consideyations for deciding whether prosceution should be
launched s the availability of adequale evidence. The standard .of proof required in a eiminal
prosecution is higher ag the case has to be established beyond reasonable doubt whereas the
adjudication proceedinps.are decided on the hasis of preponderancs of probabiiity. Thereforc,
even cases where demand is confirmed in adjudication procecdings, c¥idenée coliected should be
weighed 50 as to likely meel the test of beinp beyond reasonable doubt for recommending .
-prosecution. Decision shoutd be taken on casc-to-case basis considering varions factors, such as,

neture and pravity of offence, quantum of dutwftax cvaded or Cenvat credit wrongly availed and

the nature as well as quality of evidence coliected. : - -

6.4 Decision on prosecufion should be mormally laken jmmediately on completion of the
adjudication proceedings. -TTowever, Hon bie Supreme Cowt of Tndia in the casc of
Radheshyam Kejriwal [2013260ELT 294 (SC)] has ieralia, observed the following - (i}
adiudication procesdings and criminal proceedings can be Jaunched simoktaneonsty; (if) decision
in adjudication proceedings is not necessary before initiating criminal prosecution; (it}
- adjudication procesdings and criminal proceedings are independent in nature to each other and
(tv) the findings against the person facing prosecution in the adjudication proccedings is not
binding on the procecding for criminal prosecution. ‘Therefore, prosceuwtion may even bs
Jauiched before the adjudication of the case, cspecially where offence involved is grave,
qualitative evidences are available and it is also apprehended thal parly may delay comapletion of
adjudication proceedings. '

6.5 Principal Cominissioner/Commitssioner of AYG {Adjudication) acting as adjudicating
authority should indicate at the time of passing the adjudication order itself whether he considers
the case to be fit for proscoution so that it can be further processed snd sent fo Principal Chief
Comnissioner/ Chief Comenizsioner or Principal Director General! Director General of DGCEL



‘as the case may be, lor sanction of prosscution. Where at the {ime of adjudication procecdings no
view has been laken oa prosecution by the Adjudicating Authority then the adjudication wing

©° shall Te-submit the file within 15 days [fom the date of issue of Etd_]ﬂdlﬂatlﬂﬂ order to the

Adjudicating Authority to take view of prosccution. Whers, prosecetion i3 proposed before the
adjudication of the case, Commissioner/Principal Commissioner or Principal Additional Director
Cencral/Additional Diveclor General, DGCLT who supervised the investigation shall record the
ressoll for the same and forward the proposal to the sanctioning authorily. The adjudicating
authority shall also be informed of the decision to forward the proposal so that there is no nead

- for him 0 examine the case af the time of passing of adjudication order from the perspective of

prosecution. Principal Chicf Comissioner/ Chief Commissioner or Principal Director Generalf
Diteclor General of DGCE! ‘may on his. own moticn also, taking. info consideration the
seriousniess of an offence, examing whether the case is fit for sanction of pr{}SC"uUOﬂ iTespective
of whether {he adjvndicating authority has recommended prosecution.

6.6 In respect of cases mveshg:;tcd by DGCE] the adiudicating authosity would mtimate the
decision taken regarding fitness of the case for prosecution to the Pincipal Addilional Dicector
Generald Additiontal Threclor Geneeal of the Zonal Unit or 1leadquarters concerned, where the
case was investigated and show cause nhgtice issued. The officers of unit of Dircctorate General
of Centval Excise Intelligence concemed would prepare an investigation Teport for the purpose of
taunching prosecution, within one monlh ol the date of recaipt of the decision of the adjudicating

' authority and would send the same to the Dircotor General, CEI for taking decision on sam,tmﬂ

of prosecution. The format of investigation report is annexcd as Annexure-I to this Circatar.

6.7 In  respect of cases not  investigated by DGCEE, . where the Principal
Commissioner/Commissioner whe has adjudicated (he casc is satisticd that prosecution should
be lannched, an investigation report for the purpase of lannching prosecution should be carefully
prepared within one month-of the date of issuance of the adjudication order . Investigation report

“shonid be signed by ap Assistant/Deputy Commissioncr, endovsed by the jurisdietional Principle

Commissioner/Commissioner and sext to the Principal Chisff Chicf Commissioner for taking a
decision on sanction for launching prosecution. The format of mvestigation report is annexed
as Annexure-1 to this circular. A criminal complaint in a court of law should be, filed by the
jurisdictional  Commissionsrate onty afier the sanction of the Principal Chiet / Chief

- Commyissioner or Principal Direelor General/Direclor Gescral of DGCEL has heen obtatned.

6,8 Principal Commissioner/Commissioper o Additienal Diveelor General (Adiidiestion) shafl

- submit a report by 10% of every month to the Principal Chief /Chief Commissicner or the

Principal Dircetor General/ Director (enegal of CEL, who is fire sanctioning adthority for
prosecution, conveying whether a view on taunching proseculion has been taken In respect of
adpdication orders issued during the preceding month, :

i a -
6.9 Once the sanction for prosecution has been obtained, eriminal complaint in the court of Taw

“showld be filed as early as possible by an officer of the jurisdictional Commisstencratc

authorized by the Commissiencr.

&:10 It has been reported that delays in the Coaut proceedings acs mf‘tan due to non-availability of
the records required to be produced before the Magistratc or dus to aelsy m drafting of the
complaint, listing of the exhibits ete. [t shall be. the responsibilily of the oflicer who has been
authorized to file complaint, to take charge of all doeurnents, stalements and othor cxhibits that”
would be required to be producéd before a Court. The tist of exhibifs ete. should be finalized in

~ consultaiion with the Public Proseculor at the time of drafting of Lhe complaint. No time should

be lost i ensuring that all exchibits ave kept in safe ewstody Where a complaint has not been: filed
cven affer a lapse of three months ﬁum the receipt of sanction for prosecution,.{he reason for
delay shal] be brought to the notice of the Principal Chicll Chisf Cuomnmissioner or the Prineipal

e [ -
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Dhcctor Geneyal or Dircctor Generzl of DGCE] by the Principal Commmissioner’ Cammissioner -
ix chacge of the Commssionérate respunsible for fiting of the complawt. :

7. Monitoring of Prosecution

7.1 Prosecution, once launched, should he wigoiowsly followed. The Principal
Commissioner/Commissioner of Cenlrul Excise/Service Tax should monitor cases of prosecution
at monthly Itervals and take the correclive action wherever necessary to easure that the progress
of prosecution is satisfactory, In DGCEL an Addilional/ Joint Director in cach zonal unil and

. DGCEL {Eqrs) shalk supervise the proseeution refated work. For keeping 2 track of prosecution

cases, & prosecution register in the format endlesed as Annexure-Il o this Cireular should he
maintained in the Prosecution Cell of each Commissionersle. The register shall be updated
regularly and inspectéd by the Principal Commussionsr/Comimissionsr at_least once in cvery

quarler ol a Triamcial yeat, _ -

7.2 For ke.t:pmg a track of prosscution cascs, & prosecufion register n the Ear‘mat cnelosed
as Annexure-11 to thiy Grenlar should be mamta]_ued in the Zounal Units of DGC‘EI and DGCER
{Hyrs.} pertaining to cases 1nVcst[gatEd by thee.

hY z‘x.pj]eai against Court order in case of inadequate punishment/acquitial;

8.1 Principal . Commissioner/Commissioner responsible for the condvel of prosecution or
Principat Additional Director General or Additional Diveclor General of DMACE! (in respecl of
cases booked by DGUED, shouid stady the judgement of the Court and, where it appears that the
accused person have been let off with lghler punishment than what is einvisaged n the Act or
has heen acquitied despite the cvidence being strong, appeal should be congidered apainst the
order. Sanctiop for appeat in such cases shall be accorded by Principal Chicff Chiel -
Commissioner or Principal Director Generalf Director Generat of DGCEL

9. Publication of names of persons convicted:

9.1 Section 9B of the Central Excise Act, 1944 also made applicable to Service Tax vide section
83 of the Finance Act, 1994 grants power to publish name, place of business eic. of'the person

© convicted nnder the Act by a Court of Law. The power is being cxeicised very sparmigly by the
- Courte. It is dirécted that in deserving cascs, the department shoald make a prayer to the Cowrdt to

invoke this section 1n respect of all persons who are convicted under the Act.

18 Procedure [or withdrawaj of Proseculion;

- 10.1 Procedure for withdrawal of sanctivn-order of prosecution

10.1.1 In cases where prosecition has been sanelioned but complaint bas not been filed and new

* facts or evidences have come to hght nccessitating review of the sanclion for prosecution, the

Commissionerate or the DGCE] unil concerned should immediately bring the same to the notice
of the sanclioning authority. After considering the new facts and cvidences, thg sanctioning

- authority namely Principal Chicti Chief Commiesioner or Principat Director General or Director

General of DGCEY, if satisfied, may recommend to the Board (Member Df the policy wmg
contemed) that the sanction for prusecuﬁﬁn be withdrawn.

*
- B
—
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10.2 ¥rocedure for withdrawal of Comnplain{ already filed for prosecution

10.2.1 In cases where the complaint has already been 8led complaint may be withdiawn as per
Circular Mo. 998/5/201 5-CX dated 28.02.201 5 which provides that wliere on identical allegation

.a noticee has been exomersted in the quasi-jndicial procesdings and such order has aftaiged

findlity, Principal Chief Commissioner/ Chicf Commissioner or he Principal Dirsctor Generalt/

Director Guneeal of DGCEF shall give dircction to the concemed Comenissionerate to file an
application through Public Prosecutor requesting the Court to allow withdrawal of the

Proseculion in accordance with taw.

1. ’i‘ransitiﬂﬁ_al Provisions .
1.} Al cases where sanction for proscention is accorded after the {ssue of this civcular shall be

dealt in_accordance with the provisions ol this sircular respective-of-the-dateof theoffence——

~ acknowledged. Hm;.h version wilk fmﬂow

(ases where prosecution has been sanctioned but no camplaint has been Rled before the
magistrate shafl also be reviewed by the prosccwtion sanclionimg authority in light of the
provisions of this cireular,

12 {“umpuuudmg of uffem,m

12,1 Section 9A{2} of the Ceittral Excise Act, 1944 alsa made applicable to- Service Tax wd{:
section 83 of the Finance Act, 199 provides for compounding of oRences by the Principal Chief? -
Chief Conunisstoner on payment of compounding amount. Cireular no. 54/2005-Cus 4t 30-12.
20035 and Cirentar no 362/20/2007-CX-8 dated 27-12-2007 oa the subjcct of compounding of
offences may be relerred in this regard which inter alia provides that afl persons against whom
prosecufion i3 mitiated or contempiated should be infommcd in wriiing, thc offer of
cvmpﬂuudmg : :

13, Inspeciion of prosccution werk by the Direclorale of Performance Management:

13.1 Director General, Directorale of Performance Management snd Chisf Commissioners, who
are requived to inspect the Commissionsratss, should specifically check whether instruetion
containted i this Cirenlar are being followed scrupulously snd 40 ensure that reasens for
perdency and non-compliance of pending prosecotion cases are fooked into during field
mspections apart from recarding of statistical date,

14. The feld formations may suitably be informed. Receipt of this Circular may please be

“Wours faithindly,.

(ROHAN)
Under Sceretary to the Govt. of India



_ Annexure-]
. No, _ _
INVESTIGATION REPORT OR THE PURPOSE OF LAUNCIING FROSECTITON
AGAINST - - '
COMMISSIGNERATE DIVISTON
1. Name & address of the persanfs) (inchiding logal persond(s):
Ceniral lixcise/Service Tax Registration MNo.(Ilany):
Mature of offence meluding commaodity:
Uh_arg-es: '
Period of offence:

ATt of Bvasios ivolved .

[ .
=g bW e

Parttoular of persons proposed 1o be pi'r:rsmu’md :
Mame: !
Hather §Naina:
CApe:Sex:
Address:
Occupation:
Position held in the Cnmpan}'f‘r?ilﬁz
Role played in the offenee

Material evidence availabic against the acénsed (picase indicate éeparalai}.* docimentary
and oral evidence). :

Action ordered against the acetised: in adjndication.

Fmor o oA e o o®

-

8. Brief note wliy prosecution is recommended :
{Deputy/Assistant Comnissioner ar Deputyf Assistant Direclor, DGCED

Place
Diate

Y. Thave carefully examined the Investigation Reporl and find 1t in order for filling criminal
complaint under Section 3 and 9AA of the Central Exeise Act, 1944, '

{Commissionee, Cenfral Bxcise Vo

(Additional Dircctor General, DGCE---—)

Place = -

Bate _ : :

1. The proposal should be made in the above fonn in confomity with the guidelines issued
by the Ministry. With regard to column 4 above, all the charging sections i the Central

Excive Act/Service Tax and other allied Acts should be mentioned. With regard to column
7, information should be filled separately for each person sought 16 be proseetted.

2. A copy of the Show Causa Notice as well az the Ovder of Adjudication {Whercver
. adjudication has been issued) should be enclosed with this reposl,

3. T any appeal has been filed, then this fact should be specifically stated.

— ;_,4’ - .



Aaopexure-i

FORMAT OF PROSECUTICN REGISTER
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AT PPPE*«JEEW '“xrl, :

Annexure-1

NOTE FOR PAC ON PROSECUTION MANAGEMERT MODULE

- In the Sixty-third report of the PAC {Skteenth Lok Sabhs) on “Administralion of

prasecution and pemaliies in Cenlral Exclse. and Seyvice Tax®, the Hoo'ble PAC- Dias

recommendedd interalia, that the Department should butld a robust moniosing, mechanism o

ensUre that the Circutar Na. 1090043 6/2015-0X dated 23 Ociober, 2015 jssued by thﬂ_e CREC i

implernented in letter and spirit. In defurence to this recommendation, the Depariment has
taken the initiative to bulld, on top peiority, 2 web-bised solution for effective monitoting of -

entire prosecution admimstration.

. tn this {;ﬂﬂﬁ-‘:'xt, it miay ke relevant to mention that the Depeitment has zlresdy put in
place in fuly, 2015 3 Manspement Wformation Systern (MU} for onfing maonitering of monthly
perfurmance of {leld formations in various ey performance indicators (KPN 'tm:]udinﬁ those
relaling to prt-&sen;utiﬂn relation data. Thu MIS requires the field Tormations 1o upload such
performance data on monthly basis, which are monitored by various lovel of top manapement
inctuding the CBEC reguiz-n;h.r. Further, in arder to make such monitoring even mare effective, the
Dezpastment had atready drawn an ambitisus raadmap to expand the scope of the Management
information System (MIS) se that the dala relating to offences being booked by the field
formatiuns from the stage they are bucked till they are finaly concluded are uptoaded in a
comprehensive manner on a reat-tine basis so that they can be readily monftored by various
levels of top management on a real-tine basis, and any deficiencies in implementation of the
instructions issued are delecled at the earlied and iomediate remedial actions are taken,

While in view of the enormity and cumplexity of the coerations being underiaken by the
Danartment, developmoent of such a comprehensive system to ronitor afl the key pedormance
arezs s bound to take some Bine i view of the recommendztions of the Hon'bie PAS the
Department has decided L buiked, as a first prmrlty, sueh a system for monitoring of prasecution

rctdted Orerations,

Accordingly, the ProsecutionManagement Module (PMB) &5 being designed as pariof - 7 -+

. the imptementation of the MIS. Once Inydemented, this would facilitate easy moritoring of the- -
compliance of the prosecution precesses, as stipulated in the-various instructionsfcirculars- - -

izsued by the Department fromy time o time, by the top management, . -

PMM would help in electronically caqjt_ﬂn'ng the imporiani data ob a reak-time basis.at ..~
critical stages of the prosecution process from initiation of prosecution proposals till tsue of the.
" final order and judgement by the court and storing them in ar online prosecution database: The
prosccution dotahase and vanous useful reports derived from them would be readity aceessible .-
“in wser-friendly manner e the top managementsd CBEC on a-real-time thtS to. facihtate-:

R e R

=ffective mnm’cormg of the prosecutian pn::cﬁs.sﬂs

- 23’"
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a}  Prosecution.propasals pending for endarsement

" connpliintsTpending invBIVING ditiiftax amount helow 2 certain specified threshold imit. Such’ -

The design ol the PRM 5 af the advance stage of finalizaiion, and the software
development would start seon, This would folowed hy pilot testing and thereafter, & woudd be

operationalized ot all Indiz level by 30™ Yine, 2017.

Benefits of the PMM - highlights

PrM would readily provide foltowing pendencies, Le. the list of coses pending for action by the

concerncd autharitias:

b} Prosecution proposals pending for sanction by sanctioning authority
€]  Cases of compounding
d} Prlqse::u{'lnn Sanctinns which are pending for filing comgtlaint

-a)  Complaints which are pending before the courts

- Every case, escept 1hose whete decisions to prosecute have already been taken immediately

afler completion of iwestigation, ks being reviewed within 15 days of passing the Uin-0 to

ascertain whether the case s it for launching of prosecution or not,

During the review after adjwdication, @ case has been found 6t for Jausching of prosecution,
whether an tnvestigabion Report with necessary endorsement b Pr.  Commibssionr/
Commissioner has becn sent to the sanciioning atthority Le. Pr. COfCC within one monlh of the

passing of O-in-0.0r not

Whether g criminal comgplaint has been filed onky after the sanction of the pr. CC/CC or Pr, OGS

0,

Whiether the Criminal comgplaint is being filed within theer months after sanction has been

obtained.

Chee prosecution nas been latnchid, whether Pr. Comenr/Comemrare monfloring or not the

prosecution cases on @ manthly basis.

AN would be able to readily gencrate a report givieg the list of compounding mses/eriminal
report would be uscful for monitoring withdrawal of low value cases by the field 'furmatinn-:-.s::'-.:s--- Cara
PRM would provide for uploading of scanned ;:crpi:as of imporm‘nt--ducumuntj prepired. at- .7 -

various stapes of prosecution such as westigation Report, Sanction Order,-Withdrawal Orderof -0
sanction, copy of the Complaints filed, Application for withdrawal of prosecution, Notg.op o+

IPrncﬁed@ngE, Final peder and judeement of the Coart, ete. Thuy, these records will beadallanle - =

online in digital formal for easy and ready retrieval when needed.

Pt weaukd alsa help in monitoring of experses incurred on government counsal in a complaink=- -

fitked:
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APPENDRCY
(Vide Paragraph & of Infroduction)

ANALYSIS OF THE ACTION TAKEN BY THE GOVERNWENT ON THE
QBESERVATIONS/RECOMMENDATIONS OF THE PUBLIC ACCOUNTS COMMITTEE

CONTAINED IN THEIR SIXTY-THIRD REPORT (SIXTEENTH LOK SABHA}

(i}

i

| {iii)

(iv)

)

Total number of Observations/Recommendations

Observations/Recommendations of the Commifiee
whiich have been accepted by the Government:

Para Nas, 1,5 and B

k

Observations/Recommendations which the Committee
do not desire fo pursue in view of the replies received
from the Government:

-Mil-
Observations/Recommendations in respect of
which repiies of the Government have not been
accepted by the Commitiee and which require
reiteration:
Para Nos, 46 and 7

ObservationsfRecommendations in respect of
which the Government have furnished interim replies:

Para Nos, 2 and 3

—323 _

03

Total : 03
Percentage:
37.5%

Total : 0
Fercentage: 0%

Total : 03
Percentage:
37.8%

Total : 02 _
Percentage: 25%



