Title: Discussion on the Constitution (Ninetieth Amendment) Bill, 2000 (Amendment of article 16).(Not concluded)

THE MINISTER OF STATE OF THE MINISTRY OF SMALL SCALE INDUSTRIES, AGRO AND RURAL INDUSTRIES, MINISTER OF
STATE IN THE DEPARTMENT OF PERSONNEL AND TRAINING, DEPARTMENT OF PENSIONS AND PENSIONERS WELFARE
OF THE MINISTRY OF PERSONNEL, PUBLIC GRIEVANCES AND PENSIONS AND MINISTER OF STATE IN THE
DEPARTMENTS OF ATOMIC ENERGY AND SPACE (SHRIMATI VASUNDHARA RAJE): Mr. Speaker, Sir, | beg to move:

"That the Bill further to amend the Constitution of India, be taken into consideration. "

Sir, the Constitution (Ninetieth Amendment) Bill, 2000 was introduced in this House yesterday, the 8 th May, 2000. Under this Bill, it is
proposed to incorporate clause 4B under article 16 of the Constitution with a view to enable the State to provide that 50 per cent limit
on reservation shall exclude the "Backlog Vacancies". | may mention, Sir, that the proposed amendment has become necessary as it
had become difficult to fill the "Backlog Vacancies" consequent on the issue of an Office Memorandum dated August 29, 1997, in
implementation of the Supreme Court judgement in the Indra Sawhney case.

The Bill seeks to enable the State to overcome the adverse effect of the aforesaid Office Memorandum dated August 29, 1997 and to
restore the position as existed prior to that date. The exclusion of the backlog from 50 per cent ceiling on reserved vacancies to be
filled in a year would help in accelerating recruitment to the various posts for Scheduled Castes and Scheduled Tribes. It would also
speed up the process of reaching the prescribed percentages for these categories in the cadres where there is a backlog.

Sir, with these words, | commend the Bill for the consideration of the House.
MR. SPEAKER: Motion moved:
"That the Bill further to amend the Constitution of India, be taken into consideration. "
Hon, Members, voting on this Bill is at 8 p.m.
...(Interruptions)
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MR. SPEAKER: Please understand that it has already been decided that the two Constitution Amendment Bills
would be passed today itself.

...(Interruptions)

SHRI SOMNATH CHATTERJEE (BOLPUR): Sir, we will cooperate with you. We only wanted to know at what time
the voting is taking place so that our Members will be there.

MR. SPEAKER: ltis at 8 p.m.
...(Interruptions)

MR. SPEAKER: This is a Constitutional Amendment Bill. So, the presence and voting of the Members is also an
important thing. Please take your seats.
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"Prior to August 29, 1997, the vacancies reserved for the Scheduled Castes

and the Scheduled Tribes, which could not be filled up by direct recruitment on account of non-
availability of the candidates belonging to the Scheduled Castes or the Scheduled Tribes, were
treated as "Backlog Vacancies".
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"Reservation not extended to all classes and classes of posts, including promotions and selections in Group ‘A,
despite an enabling provision in the Constitution." This is also against the Article 16 (4) and 16 (4)(A) of the
Constitution.
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The rule regarding carry forward has also undergone changes in these years. In 1952, the unfilled reserved
vacancies for the Scheduled Castes were required to be carried forward just for one year. Two years later, it was
extended from one year to two years and another provision was made, | think, in 1989 to extend it to three years.
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& when the law of the land, as declared by the Supreme Court, comes in clash with the provisions of the statute,
Shri Ram Jethmalani, who will prevail?
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SHRI P.H. PANDIYAN (TIRUNELVELI): Madam Chairman, | rise to support the Bill, and express my views on this
Bill. This Amendment is brought to fill up the backlog of vacancies, and it is virtually implementing the Supreme
Court's judgement in Indra Sawhney case. In the Indra Sawhney case, the Supreme Court has limited the
reservation to 50 per cent. But one should know that even in the Supreme Court, there is no reservation. Today,
there is no Scheduled Caste or Scheduled Tribe judge in the Supreme Court. There will not be any legal luminary
in the community in the whole of India. In AIR 1997 Supreme Court 2324, Justices K. Ramaswamy and G.B.
Pattanaik, while delivering the judgement on reservation, have said that 'single promotional post for Scheduled
Caste and Scheduled Tribe can be reserved. Carry forward rule and roster can also be applied to such posts.' It
was a Bench of two Judges. It was passed in 1997.

In 1999, there was also another Bench. It was a Bench of three judges. Justices Sujata V. Manohar, K.
Venkataswami and M. Jagannadha Rao have said 'single post of Head of Section, promotion of a person belonging
to Scheduled Caste to the said post in supersession of the seniormost eligible person by applying the roster relating
to reservation is held impermissible.' So, this judgement was reversed by plus one vote. Shri K. Ramaswamy is a
learned judge belonging to the Scheduled Caste community. His judgement was overruled. Recently, last month, |
saw it in the newspaper that the judgement of the Madras High Court judge who belongs to the Scheduled Caste
community, was challenged by the Government. Instead of setting aside the judgement, what did the Supreme
Court do? The Supreme Court erased the judgement. They have not set aside the judgement. The Supreme Court
declared that this judgement should be erased. That judgement was erased last month. So, | would say let the
Supreme Court, before advising this sovereign body to amend the Constitution in pursuance of their judgement in
Indra Sawhney case, must first follow the principle of article 16(4). There shall be equality of opportunity in matters
of public employment. It includes the Executive, Legislature and Judiciary.

But the Constitution does not apply to the judiciary, though they take oath that they would uphold the Constitution
and the law. Here the Ministers take oath, they bear true faith and allegiance to the Constitution. The President and
the Governor take oath that they would defend the Constitution and the law. But the High Court and the Supreme
Court Judges have taken oath to uphold the Constitution and the law. Instead of upholding article 16(4) do they
apply that 16(4) to their house? They have not applied to their house. There is a Chief Justice in the Chennai High
Court.

MR. CHAIRMAN : Do not go into naming the Judges.

SHRI P.H.PANDIYAN : All right. He has to be appointed to the highest court. He is a Chief Justice. He is fit enough
to hold the position of a Chief Justice. But if he is appointed he will be here for |0 years. Because he is 55 years of
age. He is not promoted. He has to wait for others to be promoted.. He will be lastly promoted so that he can be in
the Supreme Court for two or three years. He cannot become a Chief Justice. We have high constitutional
functionaries in India belonging to the Scheduled Caste community in the Supreme Court who are giving assent to
the Constitution amendment. So, that principle should not be forgotten at this juncture. And the Supreme Court in
1998 - | quote -- AIR 1990(4) SCE page |, in a Constitution Bench judgement in a service law case, they have said
that reservations, concessions, Scheduled Caste, Scheduled Tribe and OBEs, single post cadre reservation held
cannot be applied through roster or otherwise. This applies to other facts also. This is because one hundred per
cent reservation is not permissible. A contrary view was taken in some of the earlier cases dealing with plurality of
posts, roster, necessary for reservation and reservations were not applicable.

| am stating this just to ask the Government through you Chairman, that this Constitution amendment even if it is
passed, if there is a single post what will the Government do? They have to follow this judgement. A Scheduled
Caste person cannot be appointed even if this Constitution amendment is carried out. Bentham had said. Shri
Jethmalani, a leading lawyer would know, "Justice painted blind to the weaker side, it should be inclined to the
weaker side. To what extent till date these weaker sections enjoy the constitutional protection of 16(4)7? It has run
into a backlog for no fault of their own. There was no proper representation. So, this Constitution amendment is a
cure at least now for the SC/ST community to get their share.

Then there was a reference in the recent case, i.e. Legislature versus Judiciary reported in SCE 2000 this year,
Volume |, page 68 wherein they have said that there should be a broad interpretation of article 16, including 16(4)and
carry forward rule that was once held unconstitutional. Now it is constitutional. Shirr Jethmalani may know, before
Indra Sawhney's case, Devadasan's case was there where this case of Scheduled Caste or Scheduled Tribe or
other Adivasi community did not enjoy this type of protection.

So, | would appeal to the Government to protect the interests of the Scheduled Castes and Scheduled Tribe



communities.

On the basis of Indra Sawhney case, you must evolve a consensus for future implementation of programme of
recruitment of Scheduled Caste and Scheduled Tribe candidates. Then, why not this Government appoint suitable
candidates belonging to Scheduled Castes and Scheduled Tribes as Ambassadors and as some other
constitutional functionaries? You can uplift them. Every community is exploiting their votes. Even the leaders of that
community have exploited their votes. They are not spared by anybody. They can be easily carried away.

Even during the last General Elections, | was able to see that if there were good vote-catchers, they carried these
people along with them. A person belonging to that community has also misled that community. So, | would say that
these people do not have any protection except the Constitution, though we are answerable and accountable to the
Constitution.

| have taken interest. Shri Buta Singh has to take an interest. | do not enjoy any privilege of talking for this
community. (Interruptions.) But | must say that as a neutral Member of Parliament, these people should be protected
on all sides. The Scheduled Castes and Scheduled Tribes Atrocities Act is not going to guide them and is not going
to improve their position. It is being exploited. The people belonging to other castes are also suffering from the
execution of this Scheduled Castes and Scheduled Tribes Atrocities Act. There are false cases foisted on the upper
class community by these people at the instance of some other people. | know that.

The Supreme Court has said that this is Constitutional. Hon. Prime Minister is here. He is present in the House
because he is interested in this community. This community represents the largest population in India. They are
deciding the fate of some Government. They have a number of Ministerial berths in every Government. So, | would
appeal to the hon. Prime Minister to preserve, protect, and hold them in his arms and fulfil their aspirations.

SHRI RAJAIAH MALYALA (SIDDIPET): Madam, Chairperson, this is a very good opportunity for me to discuss
about this Bill.

Madam, first of all, | support this Bill introduced in view of the Supreme Court's judgment not to exceed 50 per cent
reservation in backlog vacancies. The ceiling imposed by the Supreme Court must be removed. For that purpose,
this Bill is introduced to amend the article 16. | am sure that by this Bill, lakhs of people, youths and educated who
are coming from the schools and colleges will get the opportunity.

| thank the Government for taking this step, even though it is late because many people could not get jobs or
financial assistance to improve their financial status to come up above poverty line. The Government says that
there are many backlog vacancies which are not filled up. Here | want to say that even when reservation was made
for these poor people, it was not implemented properly. If it had been implemented properly, the backlog vacancies
would have been very less. If we take Judiciary or Faculty of Universities, the quota filled up is very low because
the Supreme Court judgement is like that. Where will these poor people go to appeal against their grievances?

Recently there was a long discussion in the Parliament about the five Office Memoranda which were issued by the
Government and which affected the rights of the Scheduled Caste and Scheduled Tribe employees provided by the
Constitution. In that discussion, it was requested to withdraw all the Office Memoranda, but still nothing has
happened. It is very essential to do that. If we go on amending the Constitution, it will be very difficult to do that.
Today, the Apex Court, that is, the Supreme Court has given this ruling and, therefore, this Amendment is required.
Tomorrow another judgement may come. Then how many times are we going to amend the Constitution? So, |
request the Government that this Reservation Act should be put in the Ninth Schedule so that no legal
complications arise and no one can challenges it in a court of law.

I, however, appreciate the efforts of the Prime minister. He said, he wanted to bring the down-trodden people above
the poverty line. The Prime Minister has recently announced reservation in promotions in fofo. | hope it will be
carried out. | request the Prime Minister to advise his colleagues to fill up the backlog of vacancies and help these
poor people.

There is an apprehension that day by day the rights of the Scheduled Castes and Scheduled Tribes are being hit a
lot. So, that apprehension should be removed and the Government should assure these poor people to bring them
above the poverty line. It is my sincere request to the Government.

Recently, in Andhra Pradesh, under the leadership of Shri Chandrababu Naidu we have filled up some backlog
vacancies. There are many youths who are jobless and they must be provided jobs.



Shri Buta Singh has told many things about reservation and the difficulties being faced by the poor people.

| hope that this Government will definitely help the poor people belonging to the Scheduled Castes and the
Scheduled Tribes and OBCs.

Thank you very much.

MR. CHAIRMAN : There are another 22 speakers to go. | would, therefore, request the hon. Members to cooperate
and try and be as brief as possible.

SHRI PRAKASH YASHWANT AMBEDKAR (AKOLA): Madam, we can continue upto 8 p.m. and then continue
tomorrow.

MR. CHAIRMAN : You will have to sit much later than 8 p.m. to finish this.

THE MINISTER OF PARLIAMENTARY AFFAIRS AND MINISTER OF INFORMATION TECHNOLOGY (SHRI
PRAMOD MAHAJAN): Madam, | would suggest from the Government side that let us complete the discussion today
...(Interruptions) Shri Ambedkar, please listen till some suggestion is made and then you can react when | sit.

Madam, this is a Constitution Amendment Bill. You need a requisite strength to be brought into the House at the
time of the voting. If we continue the discussion tomorrow, then nobody knows how long will the discussion go.

MR. CHAIRMAN : You fix the time for voting.

SHRI PRAMOD MAHAJAN : Hon. Speaker may fix it tomorrow. Immediately after the Question Hour tomorrow one
can get a reply and have voting. Today we can sit late upto whatever time we want to and everybody can speak on
the issue. That is my suggestion. Now, Shri Ambedkar has to say something.

SHRI PRAKASH YASHWANT AMBEDKAR : This is an important issue where after a long time an issue concerning
the Scheduled Castes and the Scheduled Tribes is being discussed in the House. | do not think that in the last
session it has been discussed or even in the previous 121" Lok Sabha also it was discussed. This is an important
issue. | think due importance should be given to this. If due importance is to be given, we do not have any major
issue to be discussed tomorrow except the hijacking issue, therefore, my request is that this discussion be
continued upto 8 p.m. and then after the Question Hour we can continue with this discussion and then voting can
take place at 4 p.m. tomorrow. This is my suggestion.

MR. CHAIRMAN : Hon. Speaker can decide and communicate to us.

SHRI PRAMOD MAHAJAN : But let us decide and everybody should know. | submit that there is a discussion under
Rule 193 to be taken up at 4 p.m. tomorrow. After lunch break, people do not come to the House to the number you
need. You need more than 300 people to be present. My request would be that let us discuss it today and complete
the speeches, and tomorrow at 12 noon there will be a reply and immediately after that, we can have voting. During
the Question Hour a number of Members would be there and at 1230 hours we can have voting. Madam, you can
take the sense of the House on this. ...(Interruptions)

MR. CHAIRMAN : We have got about 22 speakers still to speak. | feel that if we sit late, even till 10 p.m., and the
hon. Minister is prepared to give you dinner, | think we can complete the speeches today so that the hon. Minister
can reply tomorrow after the Question Hour and then we can have voting. If that is the consensus we can proceed.

SEVERAL HON. MEMBERS : Yes.

it FHaa urHaT (3RRAT) © HEIGH, g7 TR A I drel € gAY §F I3 9@ H9A el 81 Apar ... (Faar)
FETIRT TRl | F P drer AR, HWHa 8w gl

SHRIA.C. JOS (TRICHUR): Madam, what is the decision?

MR. CHAIRMAN : The decision is that we will sit late and finish the discussion today and immediately after the
Question Hour tomorrow, the hon. Minister will reply and we will have voting after that, before the lunch break.

Now Shri Rupchand Murmu to speak.

... (SHqEE)
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THE MINISTER OF LAW, JUSTICE AND COMPANY AFFAIRS (SHRI RAM JETHMALANI): May I just take half-a-
minute to remove the misunderstanding that is there? The Supreme Court's judgement against reservation in
promotion has already been nullified by an amendment of the Constitution by enacting article 16(4)(A). Now, the
validity of that amendment is itself under challenge in the Supreme Court. We are fighting it out and | have given
instructions to the Attorney General to bring the matter to a very early hearing so that the validity of that amendment
is sustained by the Supreme Court. But pending the judgement of the Supreme Court, we have allowed reservation
in promotion to continue in spite of the fact that the Supreme Court had directed that it should be stopped in
November 1997. Today, there is reservation in promotions so far as the Scheduled Castes and the Scheduled
Tribes are concerned.

SARDAR BUTA SINGH : There is no reservation. We had introduced a Bill in the Rajya Sabha. That Bill has not
come to this House. Unless both the Houses of Parliament have passed it, it cannot be implemented. In the
meantime, the Government has gone to the Supreme Court....(Interruptions)

It is inoperative....(Interruptions)

SHRI RAM JETHMALANI: | am only talking about the promotion. | will deal with the rest of the points tomorrow.
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SHRI K.H. MUNIYAPPA (KOLAR): Mr. Deputy-Speaker Sir, thank you for giving me this opportunity.

Our Party has taken the stand to support the Constitution (Ninetieth Amendment) Bill. This Bill concerns 25 per cent
of the country™s population, that is, not less than 25 crores of people. It is based on the ideology of Mahatma
Gandhi. At the time of the freedom struggle, in the 1923 Congress Session at Lahore, Mahatma Gandhi moved a
resolution to exhort Congressmen that it was not only their duty to oust the British from the country, but the main
ideology of the Congress Party was to give social justice and equality to the poor people of this country,
irrespective of their caste and creed. He said, the last citizen of India should be given justice, equality in the
economic, social and educational spheres. That was the main thrust of the freedom movement in this country. On
that line, irrespective of their religion, whether they belonged to Hindu, Muslim or Christian community, they all
cooperated with Gandhiji and under his leadership India got the freedom.

What was the main point that Gandhiji suggested to the first Prime Minister of India, Pandit Jawaharlal Nehru? He
suggested that our ideology, our thinking and our Constitution should be secular. The main fabrics of our
Constitution must be secularism and social justice. That is the way Gandhiji guided Pandit Nehru and Pandit Nehru
appointed Babasaheb Ambedkar as the Chairman of the Drafting Committee of the Constitution.

In this regard, the Congress Party has taken very constructive steps to give equal status and social justice to the
citizens in every corner of the country. In this way, the Indian National Congress was so concerned in this matter.
Time and again, the members of the SCs/STs forum had been requesting the hon. Prime Minister on this point. We
submitted a memorandum regarding the official memorandum issued by the DOPT of the Government of India. The
Prime Minister himself told on the floor of the House that he is concerned with this matter. So, he has assured that
he will consider the points submitted by the Members of Parliament representing the SCs and STs. After that, the
National Scheduled Castes and Scheduled Tribes Conference was organised by the Government of India in which
all parties participated. The Law Minister who is a senior leader is also so much concerned with the weaker
sections of the society. He has explained and assured that he will take care of these points. He is taking efforts on
these lines. But the 88" Constitution Amendment has become infructuous. He could not produce any result out of it.
We do not know whether the Parliament is supreme or the Supreme Court is supreme. Before | came here, | had
been a practising advocate in the High Court. | told Shri Ram Jethmalani to handle this situation properly. | was
deeply hurt when Shri Pandiyan told that the judgement given by a SC judge in Tamil Nadu case has been totally
vanished. Normally, the practice in the court is that it will be set aside. But it was not so in this case. | was
wondering as to what it meant. | was thinking whether the Supreme Court is going on the caste lines. This is the
way the Supreme Court is functioning. What is the duty of the Members of Parliament who represent 100 crores of
people of this country? They have been totally hurt. The Supreme Court should be bound by whatever Parliament
decides. We are functioning within the framework of the Constitution. We are not bypassing the Constitution. You
know it very well. Decisions are not taken by a single person or the Government here. For example, we have
passed the Eighty-Ninth Constitution Amendment Bill. We are totally concerned with it. We are unanimous on the
points concerning the people of the country, to whichever party we may belong. In this regard, the well experienced
advocate and the hon. Law Minister should come with a proper legislation to control the Supreme Court. Otherwise,
we cannot work. | would not like to mention any names. The other day, a public litigation petition was filed on the
MPLAD funds. That is before the court. Is this the way we have to work? Are we able to work in this position? What
is the responsibility of the Parliament? This is the question. It is allowing the Supreme Court to do it. We cannot
work in this way. We have to take note of these things very seriously. We really appreciate that the Government,
with all the efforts made by the SC and ST Forum, has introduced this Bill. We were not able to move the
amendments earlier. Shri Buta Singh and other senior colleagues have mentioned about some
amendmentsag€, ....(Interruptions)

The then Prime Minister Shri Rajiv Gandhi took this matter very seriously. He directed the authorities to fill up the
backlog within a year. But it has not been completed even after ten years. | would request the hon. Minister to
substitute the word "backlog" for the words "separate class of" in lines 8 and 9. | hope that in the reply, the hon.
Minister will incorporate this.

This is the only one point that | have mentioned. | told the hon. Minister of State Shrimati Vasundhara Raje about it.
She has also agreed to it. This is the only thing that we have said. Further, in Clause 3, | would request the hon.
Minister to substitute the word "filling" for the word "considering" in line 6. It reads:



"4(B) Nothing in this article shall prevent the State from considering any unfilled vacancies of a year
which are reserved for being filled up in that yeara€;"

This is the only change that we have requested. They have to consider this. We hope that they will consider it.

Sir, | do not want to take much of the time of the House. All my senior colleagues like Sardar Buta Singh have
mentioned about it and we are supporting it.

There is another important thing. Shri Sushil Kumar Shinde has moved a Private Member's Bill. It contains all these
things. They have to take this into consideration. It has already been registered and numbered. Bill No.73 of 2000 is
enough. If the Government agrees to it, it is enough. We are unanimous on this issue. | would request the
Government to adopt this measure.

SHRI SUSHIL KUMAR SHINDE (SOLAPUR): Mr. Minister, we congratulate you.

SHRI K.H. MUNIYAPPA : Mr. Minister, in the National Conference on the Scheduled Castes and the Scheduled
Tribes, we had a threadbare discussion. | saw you there. You made a very good speech. But on the implementation
side, there is a little bit of lapse. | do not know why it is happening. We have made a draft. Seven or eight Members
including Shri Ram Vilas Paswan were there. All the political parties including the BJP were there. But the result of
it has not come out so far. We would like to know about that.

There is another important point which | would like to make here. The All India Congress Committee President,
Shrimati Sonia Gandhi has written a letter regarding the reservation matter to the hon. Prime Minister. Mr. Deputy-
speaker, Sir, if you permit me, | would read only two paragraphs. It says:

"l am writing this about the distortion and dilution in the implementation of the reservation policy arising
out of the five Office Memoranda (OM) issued by the Department of Personnel and Training (DoPT)
between 30.01.1997 and 29.08.1997. As you know, reservation in the services under "the State" as
defined in article 12 of the Constitution, is one of the most important instruments of social justice. It is
therefore absolutely necessary to create a built-in mechanism to ensure total and complete compliance
with the policy of reservation."

MR. DEPUTY-SPEAKER: Shri Muniyappa, you can just lay it on the Table of the House. You can give it to them.
SHRI K.H. MUNIYAPPA : | would mention only one important thing. It is said:

"Members of Parliament, rising above party affiliations, including a few who are members of your present
Cabinet, raised this issue on several occasions in the Parliament. The National Commission for
Scheduled Castes and Scheduled Tribes had also submitted a Special Report to the President of India
on January 22, 1998 on the same subject. The Commission later took up its recommendation with you
and the DoPT. Despite your assurance to the Lok Sabha on March 18, 1999 that "in view of the various
representations received from several quarters and the debate in the House, the Government has already
started the process of reviewing these memoranda," nothing substantial has been done to implement this
assurance for almost a year.

Another similar assurance was repeated by you in the Lok Sabha on February 22, 1999, when you said
that your "Government is committed to protect the interests of the SC and ST employees, and will take all
possible steps for their upliftment." Since then, the Government has merely introduced the Constitution
(Eighty Eighth Amendment) Bill, 1999, in the Rajya Sabha to amend article 335 by adding a proviso to
restore the relaxation that was withdrawn by the OM dated 22.07.1997a€] "

So, these are the things we are concerned with. The Congress Party is also concerned with these things. Shrimati
Sonia Gandhi has also written a letter to the hon. Prime Minister....(Interruptions)

MR. DEPUTY-SPEAKER: Shri Muniyappa, you can just lay it on the Table of the House. You just give it to them.
They can take it.

...(Interruptions)
SHRI K.H. MUNIYAPPA : | have not read it out fully. | was not allowed to read it.
MR. DEPUTY-SPEAKER: That is why, in the initial stage itself, | said that you can lay it on the Table of the House.



SHRI K.H. MUNIYAPPA : All right, Sir. You would agree that this Amendment does not, in any way, undo the grave
injustice done by these OMs There has already been an unreasonable and inexplicable delay on part of the
Government in this context; and the SC and ST employees continue to suffer the adverse consequences of these
OMs.

The Congress Party is unequivocally and totally committed to extending our support to any legislation that would
help in resolving this issue. | have publicly made this commitment on several occasions.

| would therefore request you to immediately initiate measures for introducing the necessary amendments in our
Constitution to expeditiously and satisfactorily resolve this issue."
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MR. DEPUTY-SPEAKER: What is this going on?
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MR. DEPUTY-SPEAKER: We do not have time now.
MR. DEPUTY-SPEAKER: Nothing will go on record.
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SHRI A. KRISHNASWAMY (Sriperumbudur): Mr. Speaker, Sir, on behalf of the DMK Party | support this Bill. The
House is very well aware that our DMK Dravida movement is the pioneer movement in India for the people of
Scheduled Castes, scheduled Tribes and backward classes. From the period of EVR Periyar and our leader Anna
and our respected leader Kalaingar we have struggled and still fight for the downtrodden people in Tamil Nadu. In
this election we tied relationship with the BJP.

At the time of the elections in Tamil Nadu, the Opposition parties criticised our party because of the policies and
principles which were different from the BJP. They said that this was an unholy alliance. We said at the time of
alliance that we would make it a holy alliance. All the speculations have failed by bringing this amendment.

From the DMK Government, right from the beginning of 1967 our party has been struggling for the SC-ST people.
There was a reservation of 16 percentage for SC-ST people in Tamil Nadu. After the DMK came to power it was
increased to 18 per cent. In the year 1989 one more percentage was increased for Scheduled Tribes in Tamil Nadu.
Now our leader is giving equal share to the SC-ST people in all the Government key posts. One Chief Secretary
was appointed in Tamil Nadu. He belongs to the Scheduled Caste community and also, the TNPC Chairman and
Chennai City Police Commissioner belong to the SC community. In 1989 we promoted an IGP of the State from the
SC community to the post of DGP.

In the Government and in the public sector undertakings, we promote the Scheduled Castes and Scheduled Tribes
community in Tamil Nadu. Dr. Ambedkar's speech in the Constituent Assembly about fifty years ago is worth
mentioning. He said on January 26, 1950:

"We are going to enter into a life of contradictions. In politics, we will have equality, and in social and



economic lives, we will have inequality. We must remove this at the earliest possible moment or else,
those who suffer from inequality will blow up the structure of political democracy”.

During the election, everybody from other camp said that BJP is against the Scheduled Castes and Scheduled
Tribes, Backward Classes and OBCs. But the first thing when the NDA Government came to power, within hundred
days, is that they extended the reservation for ten years. That itself proved that BJP also is in favour of upgrading
Scheduled Castes and Scheduled Tribes. The backlog problem had been agitating the large number of Scheduled
Caste and Scheduled Tribe employees throughout India.

At that time, when all the people agitated in Tamil Nadu, our beloved leader, Dr.Kalaingar Karunanidhi, Chief
Minister of Tamil Nadu, made a plea and wrote a letter to the hon. Prime Minister in the month of November, 1999,
to amend the Constitution for safeguarding the interests of the Scheduled Castes and Scheduled Tribes. Seeing
that letter, our hon. Prime Minister honoured and obliged. On 5" December, 1999, he promised in the meeting
regarding Scheduled Castes and Scheduled Tribes that he would bring the Constitution (Amendment) Bill, and he
would do favour for the Scheduled Caste and Scheduled Tribe people. So, he introduced this Bill today. We are
very much proud of him.

We welcome this amendment. At the same time, we are not fully happy because,right from the beginning, we are
asking for 69 per cent reservation in educational institutions, and provision of job opportunities. For improving the
lot in the private sector, we appeal to this Government that in all the private sector units also this reservation policy
should be adopted. In the aided-colleges also, this reservation policy should be implemented. The Government can
direct the aided-colleges to fulfil their reservation policy through UGC, otherwise the Government should take steps
to stop giving grants to these colleges. As far as schools are concerned, the State Governments should be directed
to implement the reservation policy in management schools also.

Sir, we cannot often amend the Constitution. So, to avoid the intervention of the court, our hon. Minister of Law, and
Senior Counsel, Shri Ram Jethmalani, should find a permanent solution to avoid intervention of the courts in the
reservation policy.

Sir, on behalf of the DMK Party, we welcome and support the Bill.
Sir, with these few words, | would like to thank you for giving me an opportunity to participate in the discussion.
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MR. DEPUTY-SPEAKER: Shri RatilalVarma, your name is not included in the list submitted by your party. Even
then - because | know you have some difficulty; you met with an accident - since you want to speak, | will definitely
accommodate you. But do not pass such sarcastic remarks. It is unfair on your part.
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THE MINISTER OF STATE IN THE MINISTRY OF PETROLEUM AND NATURAL GAS AND MINISTER OF
STATE IN THE MINISTRY OF PARLIAMENTARY AFFAIRS (SHRI SANTOSH KUMAR GANGWAR): Sir, | want to
make an announcement that dinner is ready in room No.70.

MR. DEPUTY-SPEAKER: The Minister of Parliamentary Affairs is making the announcement that dinner is ready.
Hon. Members can go in small batches for taking food. You may continue your speech, Shrimati Santosh
Choudhary.
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"Prior to August 29, 1997 the vacancies reserved for the Scheduled Castes and the Scheduled Tribes which could
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"Today, we, the people of India, have got political freedom but we will have to attain the economic
freedom for the poor people of this country. "
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SHRI G.M. BANATWALLA (PONNANI): Mr. Chairman, Sir, certain judicial pronouncements have created several
difficulties with respect to our reservation system. These judicial pronouncements have not merely created
difficulties but have in fact impaired and fractured the reservation system which is the corner stone of any effective
policy with respect to social justice.

Sir, this Bill is the need of the hour. There can be no two opinions about that but unfortunately this Bill meets the
rigours of the judicial pronouncements only partially. Several other aspects have been left out and excluded.
Unfortunately, this Bill does not meet the rigours of judicial pronouncements fully. Here, Sir, | may also say that the
hon. Member from Jalore has referred to two Bills moved by two Private Members.

He restricted himself to only two Private Members' Bills. | have to draw the attention of the Government to the two
Bills that have been introduced by me also with the leave of this House here. The Government ought to have
considered all these aspects with respect to the reservation and the present Bill ought to have been a
comprehensive Bill to meet the situation though these matters brook no delay. That has also to be understood.

Mr. Chairman, Sir, in Indra Sawhney and others versus the Government of India and others AIR 1993 SC 477 the
Supreme Court (i) has limited the total reservation under article 16(4) to 50 per cent; (ii) has put certain sectors of
employment like teachers, medicines and so on outside the purview of reservation; and (iii) has introduced the
economic criterion and held that the so called creamy layer among the backward classes must be excluded from the
reservation.

Now, apart from these points, there are several other points. But the present Bill addresses itself only to one
question of excluding the filling up of the backlog vacancies from the limit of 50 per cent. Well and good as far as
the backlog vacancies are concerned. But this partial response to the legal difficulties have created several other
problems. This partial response really makes matters worse. In trying to put the backlog vacancies outside the limit
of 50 per cent, you are accepting, and not merely accepting but giving the Constitutional sanctity to this concept of
overall 50 per cent limitation. What is the effect?

MR. CHAIRMAN: Please conclude.

SHRI G.M. BANATWALLA : Sir, | will have to explain this point which | am making. | had given two amendments on
this particular subject which unfortunately became inadmissible. There is some other amendment which | would like
to explain. At the time of moving the amendment, | will not claim the right to speak at that time.

Sir, virtually this Government and this Constitution amendment say that the question of reservation under article
16(4) shall not exceed 50 per cent and then it says that this limit of 50 per cent will not apply to the question of
reservation. Look at the Bill. The relevant Clause says that any unfilled vacancies of a particular year shall not be
considered together with the vacancies of the year in which they are being filled up for determining the ceiling of 50
per cent of total number of vacancies of that year. Therefore, now this concept of 50 per cent limitation has been for
the first time being introduced through this Bill and is being given the necessary Constitutional sanctity. | would say
that this is the betrayal of the nation.

If you had come forward with a comprehensive Bill, this difficulty would not have been there. Of course, it is a good
thing as far as the backlog is concerned that backlog should not be subject to any restriction or any maximum limit.
There is no doubt about it. But, because of the partial response, this particular betrayal of the nation has taken
place.

| can read out the Agenda of the NDA Government called the National Agenda for Governance. The relevant clause
says that the Government will come forward to protect the extent of reservation in the States. The Prime Minister
has assured that several times. | can refer to the statements of the Communications Minister and various other
Ministers who have said that the extent of reservation in the States would be protected. Tamil Nadu has 69 per cent
of the seats reserved. Similar is the case with other States also. Tamil Nadu passed a Bill on reservation. The Bill
was given assent by the President. We have, with the Seventy-sixth Constitution (Amendment) Act, put that Tamil
Nadu Act on the Ninth Schedule so that 69 per cent limit for reservation is protected. But, today everything goes
down because you are accepting the 50 per cent outer limit to say that this limit will not apply to the backlog
vacancies. Of course, you ought to say that the limit would not apply to backlog vacancies. But you ought to have
been careful to find out the legal and constitutional formulae not to enshrine the concept of 50 per cent limit with
constitutional sanctity. This is a betrayal of the nation.



Even the aspirations of the Scheduled Castes are not being met. What do the Scheduled Castes want? They have
said that with the increase in the population, their proportion must increase. You cannot now increase it because
you are thinking of a total limit of 50 per cent. So, even the aspirations of the Scheduled Castes have not been met.

Then there is the question of giving reservation to the Muslims. But, if you have accepted 50 per cent as the outer
limit, how will you meet the aspirations of the Scheduled Castes for raising their reservation because of the
increase in their population and how then will you be able to respond to the aspirations of the Muslims for
reservation because the present reservations have already reached the limit of 49.5 per cent? Therefore, these
difficulties have arisen.

Then there is the question of the economic criterion. It is alien to the Constitution. | will not go into the entire
discussion about this economic criterion. Justice Pandiyan himself in the case said that the economic criterion
ought not to apply to article 16(4) of the Constitution. He said certain things; | have got no time to refer to them.
Even Justice Sawant has said that the so called forward in the backward class are not competent to compete even
with the weakest of the forward class, with the result that the so called creamy layer will remain high and dry -
neither here nor there. Even when the so-called creamy layer is included in the backward class reservation, the
quotas are not filled up. Therefore, there is need to see that the economic criterion does not apply.

I will not take much of your time because there are others to speak. But, | must say in the end that the aspirations of
even the Scheduled Castes and Scheduled Tribes have not been met by this Bill.

These are some unfortunate aspects while moving towards a good objective. If we are being told, "All right, those
matters are under consideration and a Constitution (Amendment) Bill will come", then | would say that such an ad
hoc attitude towards Constitution and the ad hocism on matters which are constitutional is a very unsatisfactory
thing. | would conclude by saying that the reservation policy needs to be fully revived from the punctures that have
been made by the Supreme Court. The Government has committed itself to the nation and those commitments will
have to be fulfilled. The Muslims are required to be given reservations. Justification is already given in the figures
and observations made in the Report of the Gopal Singh High Powered Panel on the Minorities.

With these words, | request the Government to give a fresh thought and see that the various aspects concerning
the reservations receive attention and necessary action is taken without any delay whatsoever. These are matters
that do require the attention of the Government. Otherwise, | would say that there is a betrayal of the nation in
various other aspects.
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(SHRI P.H. Pandiyan in the Chair)

SHRI PRAKASH YASHWANT AMBEDKAR (AKOLA): Sir, the Scheduled Castes and the Scheduled Tribes have
now become a matter of issue between a chessboard and an ideological battle between the Supreme Court's
various Benches that have been coming. In fact, as far back as in 1963, a decision was given regarding the word
‘appointment’ which included promotion also. This decision was overruled in the Mandal Commission case. Today,
to overcome that decision, we have again amended the Constitution and added article 16(4A). The hon. Minister of
Law, while intervening, had mentioned that this matter is still pending before the Supreme Court. | do agree with it.
But at the same time, this article has been referred to right from 1963 in Mr. Balaji versus the State of Mysore in
which the decision has been of the Supreme Court that these are enabling provisions. Since they are enabling
provisions, they do not confer the Fundamental Rights. This decision was reaffirmed in the revision case of Ajit
Singh versus the Union Government of India as late as in 1999 wherein they have said that the amended article
16(4A) neither creates a right in favour of the Scheduled Castes nor does it cast a duty upon the Central
Government to give them the benefits of what they are giving. This is the kind of analogy which has been followed
by the Supreme Court right from 1963.

| will not take a long time. The matter is now being referred to by the Constitution (Amendment) Bill, | think, clause
(4B) to article 16. | would like to refer to one of the memoranda that was issued by the Government of India. The
memorandum says that for the purpose of determining the ceiling of 50 per cent of reservation, the reservations
against vacancies and backlog vacancies are to be treated as two different groups. It was also laid down that the
instructions to the effect that not more than 50 per cent of vacancies could be reserved for Scheduled Castes and
Scheduled Tribes, the physically handicapped would apply in respect of current vacancies only arising in the year
and would not apply to cases of backlog vacancies reserved for Scheduled Castes and Scheduled Tribes which
would continue to be fulfilled without any restriction. This was the gist of the Official Memorandum that was issued

on 25% April, 1989.

This Official Memorandum was again a subject of discussion in the Mandal Commission case wherein the following
ruling has been given:

"The Supreme Court in its judgement, in the case of Indra Sawhney Vs. Union of India validated the carry
forward rule under which reservations are carried forward for year to year. "

This is most important.

"However, while doing so, the Court also directed that the application of this rule, in whatever manner it
was operated, should not be in a breach of 50 per cent of the rule. In other words, the judgement laid
down that the number of vacancies to be filled on the basis of reservation in the year, including carry
forward and direct recruitment, should not be more than 50 per cent."

Sir, this is already a judgement which has been given by the hon. Supreme Court. May | ask the hon. Law Minister
what new has been added, to the constitutional amendment that is being made over here by Clause 4(b) to what
was already there in the 24th April 1989 Official Memorandum? The same thing is being copied again and being put
forward as the constitutional amendment which he is bringing about when only the courts have ruled. They have



already given an opinion that these are only enabling provisions and these enabling provisions do not create any
right nor do they create a duty upon the Government to give them reservation. May | know from the hon. Minister in
what manner are they going to protect the whole system of reservation?

Sir, there is another aspect in which this whole thing has to be looked into.

THE MINISTER OF LAW, JUSTICE AND COMPANY AFFAIRS (SHRI RAM JETHMALANI): | wish | could ask him
some questions.

SHRI PRAKASH YASHWANT AMBEDKAR (AKOLA): He is welcome.

As far as this issue of reservation goes, the rulings that have been given by the hon. Supreme Court, they have
never treated reservation as a fundamental right. They have already made this an exception and this exception they
have made saying that this is a discretion. It is now a duty cast upon the Government that if this reservation has to
be protected, then instead of making this reservation as a sub-Clause, it should become a main Clause. Then |
think, the Supreme Court will not have a chance to interpret in the way in which it is interpreting it. Unless this is
done, | do not feel that even this amendment which is being carried out, will protect the rights of the people. It is
only with the intention, as the hon. Minister has said, that we have given a commitment to the people at large who
are affected by reservation. It is only with that intention that is being carried out. | may inform the House that till
today when we talk of atrocities on Scheduled Castes and Scheduled Tribes, it was a class of common man. The
class with which we are dealing today is a class which is the opinion making class in the country. It understands its
rights; it understands its duties; it understands what the Government™s intentions are and if this constitutional
amendment does not satisfy it then let me inform the House that we are not able to control this 12 per cent of the
society even after the demolition of Babri Masjid. We are still not able to control it.

Neither we have addressed that issue nor have we sought anything to be addressed. We are bringing another
interest into this country.

It is only when the opinion-making class of each community gets disturbed, then they think in different terms of
getting their own security. Sir, | wish that the hon. Minister would satisfy -- when there is already a ruling of the
Supreme Court, as | mentioned in the Revision Application on Article 16 (4A), wherein they said that it was just an
enabling provision -- as to how this enabling provision can protect the rights of the Scheduled Castes and
Scheduled Tribes.

Sir, let me come to the other aspect of the whole issue.

MR. CHAIRMAN : Kindly conclude. There are ten more Members who would like to speak on this Bill.
SHRI PRAKASH YASHWANT AMBEDKAR : | will take just one more minute.

There is another issue. What are we testing here? ...(Interruptions)

SHRI RAM JETHMALANI: Are you supporting this Bill?

SHRI PRAKASH YASHWANT AMBEDKAR : After listening to you, | will decide. ...(Interruptions)
SHRI RAM JETHMALANI: Thank God!

SHRI PRAKASH YASHWANT AMBEDKAR : There is another issue. What really are we testing? People talk of
merits. What are we really testing in this country? Are we testing his mugging power or are we testing his
intelligence? Sir, according to me, what we are testing is that we are testing his mugging power and we are not
testing his intelligence at all. Therefore, this point also should be made clear that in a system where mugging is
tested and not the intelligence, the question of reservation and the question of bias against these people have to be
taken into account.

With these words, | conclude my speech.
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SHRI BIR SINGH MAHATO (PURULIA): Mr. Chairman, Sir, | rise to support this Constitution (Eighty-first
Amendment) Act, 2000. This Amendment helps the States to fill up the backlog of vacancies and to hold Special
Recruitment Drives.

Previously, the Government had undertaken Special Recruitment Drives for filling up the backlog slots from 1990 to
1996. That process had to be stopped following the DoPT's OM of 209th August, 1997. This Amendment enables the
States to restore the position as was prevalent before 29t August, 1997.

Sir, 75 per cent of the Dalit population lives in the rural areas. Among them, 50 per cent are landless agricultural
labourers and the remaining 25 per cent lives in the urban areas. The majority of them are employed as contract
labourers or organised labourers. Out of the total 138 million Dalit population, a mere 0.8 per cent is employed in
the Government service and the PSUs. A large number of Tribal people are living in the forest areas. They
transform barren lands into cultivable lands but the land records are not in their names. Therefore, there is a need
to review the National Forest Policy for giving right to the Vanavasi people. Due to the defect in implementing the
policy, the benefits are limited only to the thousand families of the Scheduled Castes and Scheduled Tribes but
there are crores of families who do not reap the benefits of the reservation quota. Therefore, an independent body
should be formed so that on the basis of our experience over the last 50 years, the most oppressed and the
depressed sections who were not getting the benefits during the last 50 years, should also get the benefit. Some
mechanism should be found.

In the case of OBCs, the Supreme Court has emphasised on the creamy layer. In the case of Scheduled Castes
and Scheduled Tribes also, this system should be employed so that the thousands of crores of unemployed
Scheduled Caste and Scheduled Tribe youths would get the benefits.

There are also other aspects. The country needs land reforms, development in all other fields and promotional
measures to emancipate all those people who are living below the poverty line. Therefore, a comprehensive Bill is
needed for the development of the country.

(ends)
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SHRI PRAVIN RASHTRAPAL (PATAN): Sir, | will be clearing certain confusions created by the hon. Members
during the course of the debate on reservation which is a fundamental right of dalits in this country.

The House must know that reservation came into being on account of a Pact signed by Dr. B.R. Ambedkar on the



one side and Mahatma Gandhi on the other side in the year 1932 when Mahatma Gandhi was in Yeravada jail. Dr.
Ambedkar had demanded separate electorate. The Father of the Nation went on fast. He wanted that the demand
of separate electorate by Dr. Ambedkar should be withdrawn. In the initial stage, Dr. Ambedkar refused. The life of
the Father of Nation was in risk. There were requests made by all freedom fighters of this country, including Pandit
Jawahar Lal Nehru, Pandit Madan Mohan Malviya, Dr. Rajendra Prasad and all other great leaders of this country.
Dr. Ambedkar bowed down to their requests just to save the life of Mahatma Gandhi. A Pact was signed between
two nationalities. On the one side, it was dalit nationalities — we were 7 crores in those days, today we are 25
crores, the biggest minority in the worlda€”and on the other side, it was non-dalit nationalities headed by Mahatma
Gandhi. The scheme was introduced in that year. What was the scheme? The scheme was political reservation
with time-limit.

My hon. Members of Parliament also do not know that there is no time-limit for reservation in services. Time-limit is
there only in political reservations in Parliament and State Assemblies. As far as relaxation in Government services
under article 335, as protected by articles 15, 16, 16(4) and 16(4) (a) is concerned, there is no time-limit for the
relaxation granted in reservation in Government services and the relaxation granted for the educational benefits.
This scheme came in 1950, when Dr. Ambedkar got an opportunity to frame the Constitution of India. So, it was
specifically put by article 335.

Now, the words used in article 335 is "adequate representation’ will be granted. The Constitution has never laid
down percentage. The percentage was introduced by the Executive, namely, bureaucracy. Parliament was never
taken into confidence. | want to know as to who decided the percentage that there should be a reservation of 15 per
cent for Scheduled Castes and seven or eight per cent for Scheduled Tribes.

Whenever the population is increasing, the reservation is increased. That proves that the Supreme Court of this
country has no power to fix percentage; percentage can be decided only by the Indian Parliament. Shri Jethmalani,
the hon. Minister is present here. | want his specific view on this. | also want to know from him, what was the case
of Indira Sawhney. Reservation for Scheduled Castes is one thing, reservation for Scheduled Tribes is another
thing, reservation for Anglo-Indians is third thing and reservation of OBCs is fourth thing. Reservation for OBCs
came only because of Mandal Commission. Indira Sawhney approached the Supreme Court not against the
reservation for Scheduled Castes and Scheduled Tribes. The petitioner was not the affected party. It was a Public
Interest Litigation by an advocate. She was neither a Government employee nor a public servant. However, the
petition was welcomed by the Supreme Court. The Supreme Court has no business to talk about fixing the ceiling
on reservation for Scheduled Castes/Scheduled Tribes because the petitioner has never asked relief on that count.
The protest was against reservation for OBCs. As a result, we, the 25 crore people belonging to Scheduled Castes
and Scheduled Tribes are not accepting the Supreme Court judgement, fixing the limit of 50 per cent. Tomorrow,
my population will be 20 per cent and the Scheduled Tribes population will be 15 per cent. The OBCs population is
already 54 per cent. It is brought to 27 per cent only because of this incorrect judgement by the Indian Supreme
Court. | want to know from the learned jurist, Shri Jethmalani, can the Supreme Court fix the percentage as fifty? Is
the Supreme Court above the Indian Parliament? ...(Interruptions)

SHRI RAM JETHMALANI: Will you kindly yield for a second? | want to tell you my position since you have asked
that question:

"Mr. Jethmalani is strongly articulated that the observation in Balaji that reservation under article 16(4)
should not be beyond 50 per cent, is an arbiter dictum and it is not law declared. Therefore, according to
him, this observation should not be followed by any court. He continued to state that unfortunately some
of the subsequent decisions have mistakenly held as if the question of permissible limit has been settled
in Balaji while, in fact, the view expressed was only arbiter dictum.”

Now see my view:

"According to him, the policy of reservation is in the nature of affirmative action, firstly, to eliminate the
past inhuman discrimination and, secondly, to ameliorate the sufferings and reverse the genetic damage,
so that the people belonging to upward classes can be uplifted. When this is the main objective of clause
(4) of article 16, any limitation on reservation would defeat the very purpose of this article falling under the
Fundamental Rights and, therefore, reservation, if the circumstances so warrant, can go even to 100 per
cent."

This is Jethmalani's view and this view was opposed by the lawyers appearing for your people on that side. | have
failed, they have succeeded. | do not want to raise these political contentions. Therefore, do not pour salt over raw
wounds.

SHRI PRAVIN RASHTRAPAL (PATAN): Thank you very much. | wanted this to come on record. | want that this



should be followed by the Government of India, particularly by the Department of Personnel, which is bent upon
damaging the constitutional rights of the Dalits. Today, we are talking only of five DoPT Circulars.

SHRI RAM JETHMALANI: | admire people who are concerned with the Scheduled Castes, but | hate crocodile
tears.

SHRI PRAVIN RASHTRAPAL : | am not shedding crocodile tears.
SHRI RAM JETHMALANI: | am not talking about you.

SHRI PRAVIN RASHTRAPAL : Thank you very much for the clarification. | want that the view expressed by hon.
Shri Jethmalani should be the view of the Government of India. The Prime Minister has assured this Parliament on

three occasions - in the previous Lok Sabha on 5" December and 22" December, and at the time of the Dalit

sammelan on 5 April - that he will see that all disabilities arising out of the five DoPT Circulars will be undone by
bringing suitable amendments. Today we are bringing only part of the amendments. So, | am requesting the hon.
DoPT Minister that let there be a comprehensive Bill.

| also submit that | have introduced Bill Nos. 14, 24 and 29 in this House. | will request the hon. Minister of Law and
Justice also to kindly refer to my Bills, Bill Nos. 14, 24 and 29 along with the Bill introduced by Shri Sushil Kumar
Shinde and other colleagues.

| am coming to my final suggestion. Here we are talking about five circulars of DOPT. | have got a sixth circular
issued by the DOPT on 9.10.1999. | would draw the attention of the hon. Minister of Personnel in particular. The
DOPT's Circular no. 14014/6/94 dated 9.10.1999 was the sixth circular issued by the DOPT, Government of India
against the interests of the S.C. and S.T. It is very serious as compared to the other five. The DOPT has introduced
caste system from the backdoor while deciding the policy of compassionate recruitment in Government
Departments. The DOPT Circular says that when a man belonging to the Scheduled Caste or the Scheduled Tribe
dies, his child can be recruited only if there is a vacancy of Scheduled Caste in the roster. | am reading the
operative part of that Circular of DOPT It says :

"Compassionate appointment can be made upto a maximum of 5 per cent vacancies falling under direct
recruitmenta€;”

So, there is a ceiling of 5 per cent. You cannot make recruitment more than 5 per cent. This is very important. | want
the attention of both the hon. Ministers. It says :

"&€,in any Group 'C' or 'D' post."
That means they will give jobs only in Groups 'C' and 'D'. The circular says:

"The appointing authority may hold back upto 5 per cent of vacancies in the aforesaid categories to be
filled by direct recruitment through Staff Selection Commission or otherwise so as to fill such vacancies by
appointment on compassionate grounds. A person selected for appointment on compassionate grounds
should be adjusted in the recruitment roster against the appropriate category, namely
S.C./S.T./O.B.C./General depending upon the category to which he belongs."

According to the Hindu mythology, | get caste on my birth. Once | die, | do not belong to any caste. | am extremely
sorry that the Government of India is not aware of this Circular issued by the Department of Personnel. You cannot
introduce caste system for compassionate appointment. When Mr. 'A’ dies, he dies in harness. The economic
criteria should be taken as to what is the pension his family is getting, what is the size of the family etc. If a man
dies, and he belonged to a poor class and he had five children, of whom two are Matriculates, one is a Graduate, at
least one of them should be recruited. He need not wait for the vacancy in the post-based roster.

Now, | am coming to that problem of post-based roster also. It is inter-connected. | will not take much of your time.
Then | will complete my speech.

| want that the Government of India should decide that when they switch over from vacancy-based roster to post-
based roster, on that day all backlog vacancies should be filled in first. If you do not fill up all backlog vacancies, the
Government of India cannot switch over from vacancy-based roster to post-based roster. That is my suggestion.

Finally, | will request that articles 15 and 16 are within the Chapter covering fundamental rights and hence
constitutional rights cannot be challenged. It should go in all schemes of reservations. This may kindly be taken to
the Ninth Schedule. Let there be a Reservation Act. At least the State Governments of Kerala and Orissa,
according to my information, have got the Reservation Acts. . The Central Government should incorporate all items



pertaining to reservation for Scheduled Castes and Scheduled Tribes in one Act and judiciary should not be
allowed to touch it if these items are included in the Ninth Schedule.

Vacancy-based roster should be restored. Seniority from the date of appointment should be there. This is a very
simple principle all over the world that the seniority should be from the date of appointment. Reservation in higher
education must continue. The rule of 50 per cent cannot be applied to the backlog vacancies.

What the hon. Member Shri G.M. Banatwalla has pointed out is totally right. If this amendment is passed as it is, it
means that the Government of India is accepting the 50 per cent limit. | would request the hon. Minister of Law and
Justice to look into that aspect and suitably amend the Reservation Act.

Even if this amendment is passed, what will happen to the posts already not filled by the Government of India on
account of DoPT circular issued in the year 1997 till the date of this amendment. | want a categorical reply on this
count.

I am supporting this Bill only because it is only 10 per cent relief. The DoPT Circular has done one hundred per
cent damage to the Scheduled Castes and the Scheduled Tribes. | once again ask the Government of India that as
assured by the Prime Minister, why the Government of India is not bringing a comprehensive Bill restoring seniority,
restoring relaxation in promotion, restoring relaxation in higher education, particularly, in MBBS and all technical
courses. | would request the hon. Minister of Law and Justice to do the needful.

Finally, | would request the hon. Minister to refer to the Office Memorandum issued by the Ministry of Social Justice
and Empowerment on 25.1.2000. This is an Office Memorandum wherein a draft prepared by the Convention of
Members of Parliament is circulated. The draft is signed by Shri K.H. Muniappa, Shri Ram Vilas Paswan, Shri Karia
Munda, Shri Ratilal K. Verma, Kumari Mayawati, Shri Amar Roy Pradhan, Shri Dilip Singh Bhuria and myself. We
were the members. It is circulated to all the Ministries. | want to know from all the Ministers what action they have
taken after the receipt of this Circular. The DoPT itself was required to take certain action. The Ministry of Law &
Justice was also required to take certain action. The circular was issued in the month of January, 2000 and we are
in the month of May now. No action has been taken by any Department on the circular issued by the Ministry of
Social Justice and Empowerment. So, | would request that all the Government Departments may be directed to
implement the Circular and take necessary action on that count.

Thank you very much.
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DR. V. SAROJA (RASIPURAM): Hon. Chairman, Sir, | thank you very much for giving me this opportunity to say a
few words on this Constitution (Ninetieth Amendment) Bill, 2000. | rise to support this Bill.

As per the Poona Pact, reservation is not a charity. It is a fundamental right of dalits, it is according to the father of

the Constitution, Dr. B. R. Ambedkar. Hon. Prime Minister, on 6 " December 1999 made an assurance and | would
like to quote only two points.

"In respect of the following two aspects, the proposals of Constitution Amendments are at the final stage
of consideration; one, relaxing the existing requirements by prescribing lower qualifying marks and
standards for promotion in respect of Scheduled Castes and Scheduled Tribes employment and two,
clearing backlog of jobs through special recruitment in respect of Scheduled Castes and Scheduled
Tribes quota. "

| want to have a clarification from the hon. Law Minister. During the three-day Convention of Scheduled Castes and
Scheduled Tribes, the hon. Minister was present on all the three days. He was attentive enough and he gave a
patient hearing to the critical analysis of points put forth during that Convention. In that Convention, | was
mentioning about clearing the backlog of vacancies of Scheduled Castes and Scheduled Tribes who constitute
one-third of the Indian population. Without updating the census, how is reservation in proportion to the population
possible? | want to know this from the hon. Law Minister during the reply. What are the steps that have been taken
to update the census? Is there any time limit fixed to update this?

Without doing that, making all these amendments will only go to cold storage. If there is no political will and if there
is no genetic transformation of the minds of the people as well as of the Ministers and the people in the ruling party,
the status quo will only be maintained. | am sure that this Government is committed to do something for the
Scheduled Castes and the Scheduled Tribes, about whom we are now discussing through these amendments.

From Ninth Plan onwards, there is a relevant and comprehensive planning for Scheduled Castes and Scheduled
Tribes. A memorandum was submitted to hon. Prime Minister by Sardar Buta Singh on 17.12.1996. | would like to
know from the hon. Law Minister whether any action has been taken on that memorandum. The draft committee
submitted a report during the Convention held in 5t December, 1999. My colleagues have pointed out about the
proposals made by the Draft Committee. The Government should place a report on the Table of both the Houses
as to what action has been taken on that proposals so that all of us would know the policies of the Government in
regard to those recommendations.

| also urge upon the Government that unless we set up a separate employment exchange for the Scheduled Castes
and Scheduled Tribes, proper placement of candidates is not possible. | am concerned with two articles as far as
this subject is concerned. One is article 46 which enjoins the State to promote with special care the economic
interest, in particular of the Scheduled Castes and Scheduled Tribes. It says, the Government shall protect them
from social injustice. Fifty-three years after Independence, | could see no improvement. | would like to know from the
hon.Law Minister the steps taken to heal the wounds inflicted on this community for all these 53 years after
Independence. | would like to refer to article 335 which mandates that the claims of Scheduled Castes and
Scheduled Tribes shall be taken into consideration consistently and efficiently by the administration in making
appointments.



I would like the hon. Law Minister to give pointed reply to all these questions. As far as filling up the vacancies in
higher posts is concerned, the Supreme Court of India has mentioned about "merit'. It says, the appointment should
be based on the merit. | would like to know from the hon. Minister as to what is the yardstick to measure “merit' or
how you will define “merit'. How reservation policy can be implemented on “merit'?

In this debate, | would like to say that in 1994, when Dr. Jayalalitha was the Chief Minister of Tamil Nadu a Bill was
passed by the Tamil Nadu Assembly to provide reservation for OBCs, Scheduled Castes and Scheduled Tribes
and minorities to the extent of 69 per cent and it was sent to the Government of India. | urge upon the Government
to sympathetically consider this issue. This should be brought into force so that socio-political and empowerment of
poor and downtrodden will be achieved.

Last but not least, | would like to say that a Bill to provide 33 per cent reservation for women was introduced in this
House. It should come up for discussion. We should not worry about the result. Even if it is defeated, we the women
Members of Parliament, on behalf of 50 crores of women of this country, would accept that result. But hon. Minister
and the hon. Prime Minister should come forward for the discussion of this Bill in the current Session itself.
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st weE IR dETRE (FleusR) [ Swes 7Eig, T AR \RuE & 00d Wees 897, 2000 W dem & wier a7 B fog
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qaie®s 49.5 wima faar man | would like to tell that this is a very very detrimental policy of freezing the very
constitutional provision in relation to the reservation quota for the Scheduled Castes, Scheduled Tribes and OBCs.

# g g @ I~ A se =ear gl There are some political parties and some groups which have been trying to include
more number of communities, tribes and castes in the list of Scheduled Castes and Scheduled Tribes. If these new
tribes, castes and communities are to be included in the list of the Scheduled Castes and Scheduled Tribes, what
concession can you give them? =1 @i &1 g1 S| 10 ARFE &1 @F & Yt e =mEe R 1@ aft 100 smefEl o @m @
o oft v fpel arae fe@n s o s9en g@nml gafe w9 el @ 6 S 49.5 wfwa @ W 2, §9 ace wifeel deyes gEs @ @il @
forg actam # S 10 wfEd 8, I§ g HX 15 U@ He1 AMfey, degee PEcH & @il & AT 15 ARET W F@rdy 20 IR S AR,
@t & @i @ forg 27 afwa & serev 30 wfwra s =nfegl Otherwise you cannot bring any sort of sense in the lives of
the tribal people, Scheduled Castes people and backward community people. So, | cannot support this Bill with full
heart. Nothing should be done half-heartedly as it is a piecemeal solution. ¥ .3l A& & aX # F a@ H &1 98 I T,
A ®, T 27 SEH | s

£ ? It is the Parliament which can make any sort of rule. @fé= ame feegeam™ # @1 &) &1 21 §6 a9 3 S(E1 AR S7ISH B
T arft arg o w8l 9 el 6 e # R dsyes oey, dsges gEed iR dy o°f @ @it & siffer € those rights are
not based on the kindness and pity of some advanced people. safiy s=iH dren Political power is the main key by
which we can open each and every lock.

| would like to appeal to the Government of India that whatever political powers are required to be granted to the
Scheduled Castes and Scheduled Tribes, should be granted to them. Here, | would like to mention again about the
very situation that is mounting in Assam. smam &verR 3 Fa1 ATl 1978 # Isyes ocy, Isyes gE¥esd @ arlt 31 wfdfa § Ry
dor 1 W1 v S, i deges e @ winil & g wie we afre o, 39 e afr ok garey 10 i e deges e fRew @
ferg 5 witee, deges srew & forv @ @@ ok, @l & fore 27wl 7€ 49.5 Rt & wl B At B rdEw fawan g,
dreges FeeH o Sy o I wEt § A g Sl

It is a very serious and vital concern. This is not only my own problem but the problem of the nation as a whole.
Then, what has happened? Kokrajhar is the only reserved parliamentary constituency for the plains tribal people. In
1951, what happened to the Representation of Peoples Act? dluea fR¥s=fessr vae # dqe 4, |9 wwirar &' gan
Pracieged & fHifud & Raars @y | MY g7 @ B W S8 Bracicud! d § $oqd HEH & oy dieee &3 &1 dier fan mnl In
Assam, there are only three reserved parliamentary constituencies. One is the Kokrajhar parliamentary
constituency, the other one is the Diphu parliamentary constituency meant only for the hill tribal people and the third
is reserved for the Scheduled Castes. ¥sges @rew, Ieges e & @rit @t sard o aadh o <@ 2

But if you keep going on restricting the number in the quota, then how can you expect that there will be some
improvement in the conditions of the people belonging to the tribals, Scheduled Castes and Scheduled Tribes?
Apart from this, | do have a lot of points to be raised but due to lack of time, | am not able to raise those points. In
the days to come, the Government of India should come with a very comprehensive Bill so that the interests of the
Scheduled Castes, Scheduled Tribes and the backward classes can be protected as per the commitments made by
the Government. That is why, | would like to appeal to the Government that political power should be accorded to
the people belonging to the backward classes. In this connection, | would also appeal to the Government to
concede to our longstanding, genuine and legitimate Bodoland demand without any further delay on the lines of
Uttarakhand, Chhatisgarh and Vananchal. This is the one and only appropriate solution on the part of the
Government of India to accord justice to us.

MR. DEPUTY-SPEAKER: The list of speakers is exhausted. The reply will be given tomorrow immediately after the
Question Hour.

The House stands adjourned to meet again at 11 a.m. tomorrow.
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The Lok Sabha then adjourned till Eleven of the Clock
on Wednesday, May 10, 2000/Vaisakha 20, 1922 (Saka).



