16.02 hrs.

INDIAN PENAL CODE (AMENDMENT) BILL*

(Insertion of new sections 298A to 298C)a€”contd.

Title: Further discussion on the Indian Penal Code (Amendment) Bill, 2003 (Insertion of new sections 298A to 298C)
moved by Shri G.M. Banatwala on 14 August 2003. ( Bill was, by leave, withdrawn).

MR. DEPUTY-SPEAKER: The House will now take up ltem Number 44, Shri G.M. Banatwalla was on his legs. You may
deliver now your unfinished speech.

SHRI G.M. BANATWALLA (PONNANI): Sir, | thank you very much for giving me this opportunity to speak. The Bill that |
have moved is a very brief and simple Bill that deals with the serious question of encroachments on wakf properties. The
encroachments are widespread and are on the increase. They are almost done with impunity which further encourages
the encroachments on the wakf properties. As | have already submitted, the encroachments on wakf properties are an
offence against religion. They are serious offences against the society itself because they adversely affect the capability
and the extent to which the wakf can carry on their charitable objectives without any distinction of religion, class, caste or
creed.

These wakfs have charitable objectives. They come for the benefit of the society even without any consideration of
religion, class, caste or creed. They are there to help the needy sections of the society, to whichever class, caste or creed
they may belong. If their properties are encroached upon with impunity, then the extent to which the wakfs can serve the
needy sections of the society is adversely affected. Therefore, encroachments on wakf properties is a serious offence
against the society.
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16.04 hrs. (Shri P.H. Pandian in the Chair)

There is no authentic data with respect to the extent of the encroachments. But we all know very well about it. ltis a
ground reality that the encroachments are widespread and they are on the increase.

We have had Reports of the Joint Parliamentary Committee on Wakf and some of these Reports have already been laid
on the Table of the House. They present a very pathetic picture. There are encroachments not only by the private parties
resulting into even commercial activities on the land and properties belonging to the Wakf but there are also
encroachments by the Central Government, the State Governments, the local bodies and the public sector undertakings.

| will just give one illustration. Some time back, a survey took place in Delhi and we found that Delhi alone has around
1,950 Wakf properties. According to one Survey that was conducted, nearly 50 per cent of the properties surveyed are
under encroachments. We should realise the extent to which the Wakf are incapacitated from addressing the needs of the
poorer sections of our society. Therefore, | say that the encroachments are a serious offence against the society itself.
Sir, it is shocking to look at the situation in Delhi. The Central and the State Governments have encroached on as many
as 362 properties out of 1,117 Wakf properties surveyed in Delhi itself.

Now, Mr. Chairman, Sir, some time back, the then Prime Minister, Shrimate Indira Gandhi had proposed a formula with
respect to encroachments on Wakf properties that have been made by the Governments, local bodies and the public
sector undertakings. | do not want to go into the details of that formula. It is a matter of record. The JPC on Wakf have
also mentioned them in their Reports. But, Sir, it is unfortunate that this formula has been jettisoned and there is hardly
any action on this formula suggested by the then Prime Minister Shrimati Indira Gandhi to address the question of
encroachments by the official authorities. As many as 23 Wakf properties in Delhi itself are under the control of the
Central Government and they were sought to be transferred to the Delhi Wakf Board. The matter went to the court. There
were restraint orders and, unfortunately, a long period has gone by and the matter is still pending. No serious effort has
also been made to get the stay orders vacated. There is total apathy with respect to the follow-up of the pending matter
before the courts. | appeal to the Government to be sincere in this matter.

We have to follow it up seriously and see that the courts are persuaded to give their findings and judgements as soon as



possible so that this important matter is addressed. It is very sad that years and years have gone by, fresh stay orders are
being given, but no sincere efforts are being made either to get the stay orders vacated or to get the cases expedited and
get these properties transferred to the Wakf Board as they belong to it.

Sir, in addressing the question of encroachment on Wakf properties, we can also make use of the Public Premises Act.
There are recommendations to this effect from the Joint Parliamentary Committee on Wakf. A few Reports have been laid
on the Table of the House. For evictions on Wakf properties, we can resort to the Public Premises Act if it is made
applicable. | understand that the Government of Karnataka has, by its legislation, extended the Public Premises Act to the
Wakf properties. It is necessary that the Government give its attention to this matter. It must receive active consideration
from the Government and an expeditious decision should be taken on this matter.

Sir, we have this question of the encroachments on the Wakf properties and the Reports of the Joint Parliamentary
Committee on Wakf say that the State Governments or the local authorities or the police and the administrative authorities
do not even cooperate with the Wakf Board in getting these encroachments removed. These are not ordinary
encroachments. These are encroachments, as | have been emphasizing, on the Wakf properties which are for the benefit
of the society and, therefore, we must be very serious about them.

Sir, there are punishments for ordinary thefts, but here, theft takes place of the land and properties of the Wakfs which are
for the service of the society and the matter is not taken seriously. The Bill that | have moved seeks to provide for criminal
liability and deterrent punishments to those responsible for the encroachments.

MR. CHAIRMAN : Shri Banatwalla, theft is committed in respect of a movable property, not in respect of an immovable
property.

SHRI G.M. BANATWALLA : Sir, | thank you for that. But that is all that | have been saying. That is exactly what | have been
pleading before the House that the apathy on the part of the Government must go. They must become serious about this
particular problem which the society faces.

Sir, we do not have enough social security schemes to serve the society and we do not do anything to help the
organisations and the Wakfs that are there which can function and which do function as a type of social security
organisation for the society. | can understand the financial constraint because the Government may not be in a position
to come forward with comprehensive social security schemes. A few of them are there. But, at least, let us come forward
sincerely to strengthen the Wakfs which are there for the service of the society and which are in the form of social
security for the needy sections of our society. They are doing the work without any consideration of religion or caste or
creed. Educational help is being given. Medical help is being given. How many am | to count here before the House? Let
us try to help them out.

| do understand that the JPC's full reports will be coming. They will be giving their recommendations in respect of
detailed measures. But in the meanwhile, we cannot turn a Nelson's eye to the encroachments that are going on on the
land and properties of the Wakfs.

| have been saying that the Government must see to it. The problem is that the Wakfs Act has to be implemented by the
State Governments. | understand that. The state of affairs with respect to the implementation of the Wakfs Act is extremely
sad. It is good that we now have the JPC for Wakfs and they are seized of the problem and are doing considerably good
work. But in the meanwhile, the Government has to come forward to see to it that the local administration, the Police, the
State Governments and, in the case of Union Territories, the Central Government themselves should extend every help to
the Wakf Boards and the Wakfs to get these encroachments removed. | do not think that there can be any two opinions
on this vital question. There is considerable commercial activity that goes on with impunity on these Wakf properties.
Many a time, the Wakf Boards do not have sufficient resources with them in order to go after those who commit this grave
criminal offence of encroachment on Wakf land and properties.

My Bill is very simple. It proposes a clause in a chapter that is to be added to the Penal Code as '296-B'. Therefore, about
encroachments, we have to take a serious view and give deterrent punishment, a punishment with imprisonment of either
description for a term that may extend to one year or with fine or with both.

| feel sorry that | have provided in this clause that the punishment for encroachment on Wakf land is a criminal offence
and apart from the civil matter, there can be either imprisonment or fine or both. | would have very much liked not to have
the point with respect to punishment with a fine. Such a grave offence, as | said, is an offence against the entire society.
That must be punished with a deterrent punishment. But then, | thought, let the matter rest with the courts. Let the courts
also apply their minds to the facts before them and then decide upon the punishment that can be there so that there is
justice for the Wakf and other problems and other considerations can also be there.

Mr. Chairman Sir, as | said, the Bill is very simple. It is very brief. It is on a matter of serious importance. We need to rise
and take stock of the situation. As the day passes by, everyday there is encroachment upon land and properties of the
Wakfs with impunity somewhere or the other. Let us address ourselves to this particular question. We cannot allow these
Wakfs created to be so liquidated by those irresponsible. We find big hotels, large commercial activities also going on on
these Wakf properties.

May | mention a number of them in this very capital city of India, that is, Delhi? But then my idea is not to address myself
to individual cases. | have no grudge against individuals. lt is a big social problem and a social question that is there



before us. In the name of justice, in the name of secularism, in the name of the welfare society that we propose to have, |
commend my Bill for favourable consideration of this House. The Bill is so simple, so brief and on such a serious matter
that | am sure, it should meet and will meet with approbation and approval from every section of this House.

With these words, | request the House, | implore upon the House, | besiege the House to adopt the Motion for
consideration of the Bill and proceed further for the adoption of the Bill itself.

SHRI ANADI SAHU (BERHAMPUR, ORISSA): Thank you, Mr. Chairman Sir, | am fortunate that a legal expert is
now the Presiding Officer when we are discussing the Wakf Act and certain provisions which Shri G.M. Banatwala
very carefully, assiduously and in a knowledgeable manner has presented to this House.

Mr. Chairman Sir, | fully agree with the intention and concern of Shri G.M. Banatwala, but | do not agree with the
procedure that he thinks would be appropriate to get these encroachments evicted and the persons who have done
it to be severely dealt with.

You are quite aware, Mr. Chairman Sir, that in civil procedures, bringing in the criminal Act is a dangerous
procedure and it has not be encouraged at all. The Wakf Act is a genuine Act and it is a very distinct Act in India
where it does not encourage any encroachment by any other Act itself. That is a very good Act itself and does not
encourage anything else.

Now, it is a fact that Wakf properties have been encroached upon. There are two reasons for this. One is that the
descendants of the Wakifs are mainly responsible for encroachment of the properties relating to Wakf. Properties
have been bestowed by persons in those days and now also for purposes of religious work as per the Muslim Law.

After many years, as he was referring to some 50-60 Wakf properties in Delhi, those have been bestowed for
certain specific religious work. To invoke the Public Premises Eviction Act, at this stage, is not proper at all. It
relates to the religious work only. That is what has been indicated in, as my knowledge goes, Section 3 (J) of the
Wakf Act, 1995. It says a Wakf means the permanent dedication by a person professing Islam of any movable or
immovable property for any purpose recognised by the Muslim Law. | agree with him that commercial purpose use
of Wakf property is not proper at all.

Sir, | being an atheist, | very seldom go to places of worship. After 40 years | went, under compelling circumstances,
to see Sheikh Salim Chishti's Dargah at Fatehpur Sikri. | was shocked to find that there is encroachment inside of
people who say that they have a right to stay there or take up work inside. The entire edifice is now a place of
encroachment.

I went to Nagoor in Pondicherry and the Wakf's descendants are at loggerheads among themselves. It is a question
of getting a share of the property and using it for one's own benefit. That is the bane of any society or, for that
matter, any group of people and there is no exception in Muslim groups of people. But, what happens is that the
purpose for which these have been bestowed or bequeathed is being lost sight of. How to get over these things,
that is the most important aspect now we have to discuss, instead of amending the Indian Penal code to bring a
deterrent punishment for encroachments.

Mr. Chairman Sir, you are quite aware that Sections 297 and 298 of Chapter 15 of the Indian Penal Code relates to
offences against religion. Shri Banatwalla is referring to Section 298. This relates to offences against religion.
Encroachment per se is not any offence against religion. It is a greed of a human being but it does not offend any
religious practices. To insert Section 298 (A) to (C) etc. in my opinion is not proper at all. The Statement of Objects
and Reasons, which Shri Banatwalla has very carefully drafted and presented to this House, indicates an
encroachment of Wakf Property is an offence in the nature of offence relating to religion and an offence against the
society. | beg to differ with him. Any encroachment cannot be an offence against religion, as indicated in the Indian
Penal Code. Yes, it is a fact that there are certain civil laws where criminal action has been indicated. In case of
Wakf property also, where there is encroachment, civil law can be amended to put in punitive action. | will give
suggestion on the Wakf Act itself. This has been also discussed in the JPC which he was referring to. Shri Sikandar
Bakht was the Chairman of the JPC, Shri Lal Bihari Tiwari was there. Shri Banatwalla was also a Member of that
team which had gone into the details of these things.

What | would suggest is this. Now the procedure in the Wakf Act is if there is any encroachment the Chief Executive
Officer will cause an enquiry and in case it is to be removed then he will take it up for removal of the encroachment,
as has been indicated in Section 54 of the Wakf Act. He goes to the SDM. Now, the question is if, at all, we have to
change the procedures, we must give some punitive powers and civil procedure powers to the Chief Executive
Officer so that he takes action to remove the encroachments. We have had very good people. We had Sufi saints.
The Sufi saints brought about tolerance and a secular nature of preaching in India and the musical way of teaching
has influenced many writers, many poets in India and many people had bequeathed properties for the Sufi saints.
We have a number of dargahs and all that in many places also. The Shias and Sunnis, different groups of people
have got these properties.



And it is unfortunate that the Ahmadiyas have not been included in that group of Shias and Sunnis, where a
mention has been made in the Wakf Act itself about Shia property and Sunni property. Now, Ahmadiya groups
have come up. And Ahmadiyas are very liberal people. | have had the knowledge of Quran from the Oriya
alphaphet of the Quran written by the Ahmadiyas with Oriya translation. It is a very good book and very good
preaching but they have not been included in this Wakf Act itself. It is also now time that the Ahmadiyas also should
be included as properties are being given to them and they should also come within this Act.

As | was telling, Sir, section 54 needs to be amended so as to ensure that any property of the Walf — wakf is the
bequeathal, a trust — any property that has been encroached can be taken over without referring it to the SGM to
give it back. Now, the CEO will have an inquiry and then, if the encouracher does not vacate, he goes to the Sub
Divisional Magistrate for orders to vacate the property like a Civil Procedure Code. That takes lots of time. So,
instead of going into the Indian Penal Code, where there are sections for trespass, section 448 or even section 144
of the Criminal Procedure Code can be adopted for certain action. But to insert 298 A to C is not proper. And as he
has indicated in his Bill itself, he has asked for deterrent punishment of three years and like that. Now, as per the
Criminal Procedure Code, if there is any punishment for three years, it becomes cognizable and non-bailable. Now,
for any encroachment, if you say that deterrent punishment should be given, that means, everybody who has been
in that place for years together, may be for whatever reason, may be the wakf or his descendents have allowed
these people to stay there. To take action and to arrest him, and to take deterrent action, | think, is not proper at all,
in my view.

So, | would suggest that the concern must be appreciated, the concern of Shri Banatwalla in presenting this Bill
must be appreciated but in appreciating this Bill, let us not create any punishment part of it in a deterrent manner.

Sir, there is a Latin proverb, which says:

"Summum jus

Summa injuria”

If you have too much of law, it will create too much of injury to the person concerned. Let us not create any injury to the
people. Let us not create any atmosphere where for any type of civil procedure act, criminal action is taken. So, | would
suggest, Sir, that a re-thinking should be given to this Bill itself and section 54 of the Wakf Act should be amended in a
proper manner giving more power to the CEO or in case of necessity to the Tribunal itself to ensure that all properties
which have been encroached are handed over and the appeal stages should be limited to two only.

Supposing the Tribunal gives some Order and if they go on putting appeals and all that, | think, it may take hundred
years. The appeal stages should be limited to two. And then only, the encroached properties can be handed over to the
wakf people. Many Muslim people have also given their property. | have seen in the Nagoor area in Pondicherry that the
then Chieftain of the Marathas, who was a Hindu, bestowed lots of properties to the durgah. There are many other places
where properties have been bestowed. There is a provision in the Wakf Act also that the properties or the proceeds of the
properties can be used for secular purposes.

In Cuttack, where | was SP and | was an MP also from that place, | have seen a beautiful hostel and a beautiful college -
Abul Kalam Azad college — has come up based on the property derived from the wakf properties, and that is running very
well. So, lots of things have to be done. Now it is time that the Wakf Act itself is amended to give a chance for those
people who have been running this property. The Mutawalis are also creating problem. They have to be properly
harnessed and this harnessing can be done if the Muslim community itself comes up in a big way to ensure that the Wakf
Act is completely overhauled.

SHRI E.M. SUDARSANA NATCHIAPPAN (SIVAGANGA): Thank you, Mr. Chairman, for giving me this opportunity to
speak on the Private Member's Bill to amend Section 298 the Indian Penal Code and to add Sections 298 (a) and
298 (b), which is a thought of our senior Member Shri Banatwalla on the feeling that the Wakf property should be
protected because the gift of a religious person, a Musalman, to the community and also to the public is to be
protected as a property of the community.

Now, encroachment and trespass are activities done everyday whether it is a religious property, public property or
personal property. Therefore, trespass or encroachment is a way of life today. A rich man trespasses into his
neighbour's property; a muscle man trespasses into another man's property. They are protected by their muscle
and money power. The poor man is not protected with shelter during the night and from nature. He is removed by
law on the basis that encroachment is a nuisance for the public.

We are protecting community property by way of social conscience that the property is for the community and for



the larger mass. If that feeling is there, whether it is a Musalman's property, a Hindu's property or a Christian's
property, it would be protected. The morality of the total community when it comes to saving the property for the
purpose of the public is nowadays going down but at the same time simply having an amendment will not help in
bringing conscience to the people.

Now, plenty of properties of villagers and in urban areas are encorached. Our waterways are encroached; our
drinking water tanks and irrigation tanks are also encroached. There is encroachment everywhere. We have got
some knowledge from the British on the system of preparing land records. Every piece of land used to be properly
surveyed and was classified under the British system. We followed that system but the person who is responsible
for surveying and maintaining records becomes the first person to encroach upon the property. This is why the law
is not in a position to protect the public and also the person whose property is encroached.

This is a Bill which wants to give some more weightage for the religious feeling. For this purpose, | feel, this type of
an amendment need not come because only when there is an insult to the religion that Sections 295 to 298 of the
Indian Penal Code would apply. The religious aspect need not be looked into here. Whether it is a Wakf property or
a property of Hindu religious endowment or any religious property, it should be seen as a property of the community
and an asset of the community. If that is done, as hon. Member Shri Banatwalla has said, the laws relating to
protection of public properties of the State Governments like the Public Premises Act could be amended so that
religious properties are also protected in the same way. Normally the law says that an idol in a temple is "dumb'. It is
the temple's property. The temple's property could be protected only by a trustee, who is a human being. If the
trustee is not at all interested in protecting the temple or the deity, the law cannot help it. Therefore, the person who
is protecting the interests of the wakf property should be very cautious, should see that the encroachments are not
there and the criminal trespassers are not there. If any criminal trespassers are there, then the Indian Penal Code is
ready to protect them by Section 441 and other Sections. Therefore, the intention is important.

When you go into the Indian Penal Code, two things are important. One is, whether the mind is set to have a
criminal intention. Second is, how they are starting to act it. Now, the thing is, the whole society and the individual
persons, who have got the money, muscle power and other powers, they have got the intention to go into the
property and enjoy the property. They do not want to hurt others but they want to enjoy the property. Therefore,
creating an atmosphere where there is an encroachment, whether it is a public property, religious property or the
private property, should change the set of the mind to encroach upon the property. They should be exposed to the
public and say that their rights are curtailed and they will be punished in different ways.

Hence, enactments are made now like the Registration Act, Survey Act, Settlement Act and Boundaries Act. These
are all Acts. They can be very easily enforced if the wakf property is classified as a wakf property and survey
number is given and it is registered under the Registration Act. Then, the law will take its own course. They should
protect the property according to the law which is already available on both Civil and Criminal sides.

This enactment may be a thinking of Shri G.M. Banatwalla. But, at the same time, we should not create the religious
differences on the basis of property. We are already having a burning House where the religious feelings are
created then and there. This type of wakf property, which is not looked after properly by the Wakf Board, cannot be
taken as a criminal offence and it should be protected only as a civil encroachment. It has to be properly looked
after by the person who is in-charge of it because the Wakf Act itself protects the interests of the property.

Sir, with these few words, | request the hon. Member that instead of putting it in the light of the religious insult, it
should be taken as an encroachment of the public property, the property which is used for the community as a
community asset.

SHRI HANNAN MOLLAH (ULUBERIA): Mr. Chairman Sir, | thank you very much for giving me an opportunity to
speak on this proposed legislation.

| congratulate our esteemed colleague, Shri G.M. Banatwalla for bringing this amendment Bill. But | will tend more
to agree with my friend, Shri Anadi Sahu. | will also request Shri G.M. Banatwalla to bring a comprehensive
amendment as a Private Members' Bill for further fullest discussion on the Wakf Act. It is because, as has already
been mentioned earlier, in our country about one lakh wakf properties are there. A large number of properties are
being used for the purpose other than the wakf. Muslim as well as a non-Muslim can register his property as wakf
and once a property is with the Wakf Board, it will remain with the Wakf Board till the existence of the Wakf Board.
Nobody has the right to dilute, sell or occupy it.

So, that is the purpose. But the reality is otherwise. In every State, in every city we see that the wakf properties are
being misused. The Parliamentary Committee is engaged in a detailed study and we hope that we will get a total
picture of the position in the country. But this encroachment of the wakf property is a major problem. As has already
been mentioned, the encroachment is mainly by the Mutwalis and then by those people who hire or rent out the
wakf property and then by the musclemen of a particular locality. These are the people who are occupying these



properties. Sometimes even Government buildings are there as has already mentioned in one study report from
Delhi. About 362 properties in Delhi are occupied by the Central or State Governments. If a study is made all over
the country, certain things may be found out. If this sort of a thing is happening, then the purpose of wakf is diluted.
This encroachment is a big problem.

Let us see how the wakf property is being misused. Normally, the wakf estate is registered in the name of wakf
estate only; but what happens some times is that the Mutwalis, those who are appointed to look after those
properties, in collusion with the revenue officers in the block or district change the record and instead of registering
the property in the name of wakf estate, they register such property in their own name and keep the document for
years together. After 10 or 15 or 20 years, when that document comes out, then it is known that that property has
already become a secular one, transferred from wakf to the name of the Mutwali family. To recover such property is
a long process. You know that the civil courts do take 10 to 20 years to settle such things. It is still more difficult to
recover the property from encroachers. This is a very serious matter. The removal of encroachment is one of the
major problems of the Wakf Board.

| have some experience of being the Chairman of the Wakf Board for the last one year. From my personal
experience | can say that specific measures should be taken to recover the wakf property encroached in this way all
over the country. Very specific measures are necessary. If those who are entrusted the task of looking after these
properties encroach them, if the Government officials who are to help in recovering the property fail to render
adequate assistance and the assistance is not available from the Government, then how will it be recovered? This
is a major question before us.

According to the new Act, the survey work is going on in various estates. After a full survey is conducted, we will be
able to understand how many of these one lakh properties are in tact and how many of them are encroached,
diluted, sold or rented out. These things can be identified. We should go in for correct and immediate survey work
which should be completed at the earliest. That will help us to look at the encroachment problem in a big way.

The main problem, as has been mentioned by hon. Member Shri Anadi Sahu, is that there are some lacunae in the
Wakf Act. If some property is encroached upon, if we go through the legal proceedings to recover it, it takes long
time. If Section 54 of the Wakf Act is properly amended and those encroachers are brought under severe
punishment, then only we will be able to stop this encroachment of wakf property.

So, that is necessary. | think that this Section should also be amended properly.

Thirdly, there is another problem. In a Wakf, the CEO issues a notice, and if it is in the city, then you have to go to
the SDM. But, in Kolkata; in Mumbai; in Delhi, there is no post of SDM. There, they are known as the City
Magistrates, and they are not called the SDMs. But, in the Act, SDMs are specifically mentioned. Who will function
as the SDM in the big city, if there are no SDMs there? The Police Commissioner is entitled to work like that. But,
the Police Commissioner says that they are too busy, and that they have no time to deal with these kind of works.
So, that also is creating a problem. Instead of SDM in this Act, there should be some suitable amendment that,
some Executive Magistrate or some City Magistrate should be added so that in the cities, these problems are
solved.

From our experience, we have issued about 400 notices in our State to remove encroachment, and that work is
going on. | do not know how long it will take, but these things are stated from our personal experience. So, the point
of encroachment we need to take in a proper manner. Amendment of some Sections of the Wakf Act is very much
necessary, and very strict punishment should also be given to those encroachers.

Fourthly, 1 would like to say that police help is very much necessary. Without police help, it would be very difficult
because the Wakf Board is a very small board; a very small organisation. They have no machinery to work with in
all the States or all over the country. They have to totally depend on the State machinery. Normally, the police and
the armed forces also do not take much interest because the mindset is such. They think that : "Who will go for this,
as it is mostly run by the Muslims or such other people." So, that sort of mindset is also there. The lack of adequate,
proper, timely police help is another area of concern. So, we should find out as to how it can be taken up and
solved.

Fifthly, a recent judgement in the Kolkata High Court has created a problem. It may dilute the Wakf, and it will help
the 'mutawalli’ to encroach or grab the Wakf property in a personal way. Sir, how can this be so? There are two
Wakf. One is the Public Wakf, and the other is the Wakf al-al-Aulad.

Wakf al-al-Aulad means to register as a Wakf, but a part of the proceeds will go for the family, and a part of the
proceeds goes for the pious and charitable work. But, the judgement has clearly stated that in case of Wakf al-al-
Aulad, they have divided the property. It means that 75 per cent of the property is for the 'Aulad’ and 25 per cent of
it is for the pious and charitable work. But, this created a problem. If this judgement continues, then any Wakf al-al-



Aulad, any 'mutawalli’ of the Wakf al-al-Aulad will take the advantage of this judgement, and this 75 per cent of the
property will be used for their own benefit.

The High Court said that the Wakf Board has no jurisdiction on that account. | think, that it is a mistake in the Wakf
Act itself. There, it is mentioned with regard to the pious and religious work, but nothing is mentioned with regard to
the property. The Wakf State cannot be divided. The proceeds from the States can be divided and used by the
descendents of the Wakf, and a part may be used for the pious and charitable work. So, in that area also, an
amendment is necessary.

The High Court has felt that the State property is being divided. So, | think Wakf Act has a lot of limitation. If Wakf
Act is amended, and these lacunae are properly amended, only then Wakf property can be managed properly, and
the purpose of this Wakf can be fulfilled.

Sir, with these words | would request that the Government should bring a comprehensive amendment to the Wakf,
including in it all those points that we are making here so that Wakf Act can be foolproof, and that it can serve the
purpose of the Wakf State in the country.

SHRI SUDIP BANDYOPADHYAY (CALCUTTANORTH WEST): Sir, | would like to congratulate Shri Banatwalla for
the whole nation has come to know as to how the Wakf properties are being looted in this country. | must thank Shri
Anadi Sahu for his very articulate speech where he has requested the House for the introduction of a
comprehensive legislation in this regard.

So far as the issue of corruption concerning Wakf properties is concerned, the State which | represent, West
Bengal, is possibly one of the topmost States or is the only State in the country where the former Chief Minister had
to announce a judicial probe on the floor of the House in the Assembly which would investigate the corruption that
took place in regard to Wakf properties. Being a Member of the JPC on Wakf, | had visited a few places in the
country. The corruption concerning Delhi Wakf properties has already been mentioned. We have toured a few
places and we have examined the Wakf matters in West Bengal. Shri Hannan Mollah, in spite of being a Member of
Parliament, has recently been appointed as the Chairman of the West Bengal State Wakf Board.

What is happening or the main issue is that there is a serious unholy nexus between the encroachers, local anti-
social elements, a section of the police officials and some dishonest, unscrupulous promoters of the area. This
unholy nexus is indulging in encroachment of very valuable Wakf properties in the city of Kolkata, which are under
the jurisdiction of the Wakf Board. As he has described, Wakf properties have been illegally encroached in different
places. Whenever the Chairman admits that the police officials are not functioning properly or police assistance is
not being received at the appropriate time, it can be easily detected as to what level the corruption had gone up to.

Sir, before the judicial inquiry was announced in the State of West Bengal, the Judicial Secretary, Shri Sengupta -- |
am not referring to our Dr. Sengupta, but to another Sengupta -- after a departmental inquiry had mentioned that
the volume of corruption, so far as Wakf properties are concerned, had skyrocketed and he had given the details of
a few properties in this regard. Sir, the JPC is trying to find out the reasons for this and it is also trying to find out
ways to solve this problem. It is a very big affair. For many, many years, attention was not drawn to this. This JPC
is, at least, trying its best to find out where the real problem lies.

| think, a comprehensive Bill and a full-fledged discussion on this issue would certainly help rescuing the properties
belonging to the Wakf Boards. Wakf properties are mainly known as the properties of Allah. These properties are
mainly distributed among the poor people of the Muslim community.
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However, whenever you go into the details, you find that these have been looted by the people whom we consider
anti-social elements. | hope this matter would be taken with all seriousness. Wakf Act is already there to tackle the
unscrupulous, dishonest promoters, those officials who are entrusted with the responsibility, and the whole issue
with proper attitude.

There is a provision of conducting surveys occasionally. In this regard, we in the Committee had categorically said
that advertisements have to be put out in the newspapers before surveys are conducted. However, the State
Committees or the Wakf Boards never put out full advertisements in the newspapers to ensure that common people
can come and make their submissions. |, therefore, think that if a comprehensive Bill is introduced in time it can give
some fruitful results.



So far as punishment is concerned, | do agree that if the guilty persons are found to be offensive in their acts even
after a specific time limit, they have to be given exemplary punishment whether in the form of conviction or any other
manner. The provision of exemplary punishment always reflects the attitude of the society and the Government that
if any such heinous act is resorted to, the perpetrators of that act would not be spared.

Though this is a Private Member's Bill, this can be introduced from the Government side following which this issue
can be taken up with all seriousness.

SHRI RAMESH CHENNITHALA : You say all these things to Shri Hannan Mollah. He will set all of them right in
West Bengal.

SHRI SUDIP BANDYOPADHYAY: Shri Hannan Mollah has just expressed some of his feelings based on which one
can easily guess the level of corruption that is seen in the Wakf Boards of the State of West Bengal. He is the main
person there.

SHRI HANNAN MOLLAH: It applies not only to West Bengal but also for the country as a whole.

SHRI SUDIP BANDYOPADHYAY : | have made specific reference to West Bengal because that is the only State in
the country where a judicial inquiry had to be ordered on the floor of the Legislative Assembly because of the
pressure brought by the Opposition. It should go on record that there is no other State in the country where a
judicial inquiry has been ordered. It is a fact and it cannot be denied. A few people, some of whom belong to the
Ruling party, have been arrested there. Shri Hannan Mollah knows who those people are who have been arrested
following the report of the judicial inquiry. There is no difference in opinion, in feelings and in the attitude. We are all
united on this and we should endeavour to see that these properties are rescued and the guilty persons are dealt
with sternly.
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SHRI RAMESH CHENNITHALA (MAVELIKARA): Mr. Chairman, Sir, at the outset | would like to congratulate our
senior colleague, Shri Banatwalla for bringing forward this piece of legislation.

The entire object of this legislation is to preserve the Wakf properties; that means, to avoid any kind of
encroachment upon the properties of the Wakf Boards. The Wakf Act of 1995 clearly says:

"Wakf means a permanent dedication by a person professing Islam of any movable or immovable property
for any purpose, recognised by Muslim Law as pious, religious or charitable and includes:-

wakf by user but such walk shall not cease to be a walk by reason only of the user having ceased
irrespective of the period of such cesser."

These properties are maintained by the Wakf Boards. These Boards are there to strengthen welfare programmes of
the minority community. They will also impart social security schemes. They are meant for charitable purposes.
There is a need for strengthening Wakfs. Of course, Shias and Sunnis are Wakfs.

Wakf Act has been enacted by this Parliament in the year 1995, which needs more introspection now. The time has
now come for a comprehensive legislation, according to the changing times.

As was rightly pointed out by our senior colleague Shri Banatwalla, there is a need for strengthening \Wakf Boards.
Shri Hannan Mollah is the Chairman of the Wakf Board of West Bengal and he was citing certain examples. He was
expressing his feelings and also was mentioning about the impediments that are coming in the way of performing
his duties. Considering all these aspects, a re-look at this legislation is needed urgently. Shri Bandyopadhyay was
rightly pointing out one aspect, which is corruption. This is a disease which we witness in every sphere of our life.

This Board is appointed by the Government and is supposed to do pious and charitable activities. Unfortunately,
they are also indulging in a kind of corruption.

There are a number of such examples. | do not want to go into the details but these corrupt practices will have to be
stopped. The Waqf Boards are governing huge properties in almost all the States of our country. But they have not
given proper attention to social security schemes, which they are supposed to do. Minorities, especially the Muslims
who are the real beneficiaries of this scheme, are deprived of its benefits. So, the Wagf Board should ensure more
and more implementation of social security schemes. They should also provide educational and other facilities to
the deprived section of the society.

A lot of complaints of irregularities are coming up. For example, in Delhi itself = | do not want to name the person -
the Waqf properties are leased to the people. This property is changing so many hands now. Ultimately this
property is being used by such persons who are not supposed to use it. This is what is happening. There is a need
for the Government to have a re-look at the entire governance of the Wagf Board.

There is no dearth of law in this regard. In the Waqf Board Act itself the Board has been given enormous power.
Section 32 gives a lot of power to the Board. | wonder whether this Board in our country is really enjoying or
implementing its power for the security and welfare of the Muslim community, especially the backward Muslims.



Even now, in a State like Kerala, we have socially, economically and educationally backward sections of the
Muslims. Literacy rate is very low there. Even though there are educational institutions, they are deprived of proper
education. In Government services, the number of Muslims is not adequate. Kerala is one State which is giving
reservation to the Muslims on rotation basis. Even though we have reservation in our State, their number is
considerably low. Wagqf property is being misused like anything.

Shri Hannan Mollah was citing certain examples. Under section 52 of the Waqf Board Act, the transferred Waqf
property can be recovered and can be properly maintained. Sections 54, 55 and 56 of the Waqf Act of 1995 clearly
say how one can recover the property encroached upon by other people. But the whole thing is, these sections are
not properly enforced. The Sub-Divisional Magistrate has the power to evict the people who have encroached upon
the Wagqf property. Section 55 clearly says:

"Where the person, ordered under sub-section (3) of section 54 to remove any encroachment, omits or
fails to remove such encroachment, within the time specified in the order or, as the case may be, fails to
vacate the land, building, space or other property to which the order relates, within the time aforesaid, the
Chief Executive Officer may apply to the Sub-Divisional Magistrate within the local limits of whose
jurisdiction the land, building, space or other property, is situated for evicting the encroacher, and,
thereupon, such Magistrate shall make an order directing the encroacher to remove the encroachment,
or, as the case may be, vacate the land, building, space or other property and to deliver possession
thereof to the concerned mutawalli and in default of compliance with the order, remove the encroachment
or, as the case may be, evict the encroacher from the land, building, space or other property and may, for
this purpose, take such police assistance as may be necessary. "

There is no dearth of law. Sections 55 and 56 also talk of restriction on the power to grant lease of Wakf property.
That is another problem which is a perennial one. These Wakf properties are sub-leased by some people. It could
be very evidently seen in the capital city of Delhi and other places. So, there is no dearth of laws. The only thing is
how we are implementing the laws. Most of the CEOs are not properly implementing the laws. | am sorry to say that
they are hand-in-glove with certain people who are the real encroachers. As a result of that, properties are
encroached upon. Unfortunately, the community is suffering. The Muslims are not getting proper assistance from
the Wakf Board.

| would request the hon. Minister to have a re-look on the constitution of the Board also. A lot of representations
were given regarding the constitution of the Board. There are certain lacunae. The persons who are really
interested in the social welfare activities are not being represented on the Board. This aspect should also be taken
care of.

With these words, | once again congratulate Shri Banatwalla who is a learned Member of this House. He is also a
very senior politician and is also having a great knowledge about the Muslim Personal Law and the Wakf Act. He
has come forward with this piece of legislation with a very simple object of protecting the Wakf properties.

I do not think there is any need for changing the IPC. My whole point is that there are provisions in the Wakf Act.
They should be properly enforced so that the properties of the Board are saved.

SHRI VARKALA RADHAKRISHNAN (CHIRAYINKIL): Sir, | rise to clarify the position for not supporting Shri
Banatwalla. We all know the problem of encroachment is the order of the day. There is encroachment everywhere,
not only of Wakf properties but also of Government properties. If | may put it, it is a national issue. The
encroachment on forest land is widespread in the country in spite of the fact that we have the Forest Act. There is
clear violation of the Forest Act and the Land Revenue laws. In this encroachment, the Revenue Officers as well as
Forest Officers are conniving with the encroachers or the trespassers. With the result, the Governments are forced
and compelled to declare a particular date and all encroachments prior to that date are given legal status and
subsequent encroachments will be treated as offence. Then that year will again be changed giving legal status to
the encroachment after that particular year. This is a thing that we find in almost all the States. With the result, very
serious environmental issues have come up. Cloud-burst has become the order of the day. Even climatic conditions
have changed. So encroachment is a very serious problem. Not only that, encroachers show inhuman cruelty
towards wild animals as well. We are not bothered about the cruelty shown to these wild animals. We are worried
about the cruelty to cows only and nothing else.

There is a law in our land that stipulates that we should not show cruelty to animals. But showing cruelty has been
the order of the day. The species of wild animals are getting extinct. It is happening because of encroachment on
their land. This is the situation in our country.

Sir, Shri Banatwalla has achieved his purpose. Encroachment on Wakf Board property should be barred. Strict
action should be taken. | do agree with him and | have no objection to that. But there is one aspect to it. Would that
purpose be achieved by amending the Indian Penal Law? This Indian Penal Law is secular in its character and is



applicable to all sections of the society. It cannot be allowed to be adulterated. Why should it be adulterated? The
Penal Law is applicable irrespective of religion and belief. It is applicable to every citizen of this country. Why
should there be a new separate chapter dealing with Wakf Board property? In such an event, | am afraid there will
come a day when a new chapter would have to be ordered for saving the properties of the Hindus. The properties
of the Hindus would then also have to be protected by having a separate chapter in the law. The Hindus would ask
for a separate chapter for saving their property from being encroached.

Sir, it is highly dangerous to have any kind of an adulteration in the Indian Penal Law. It should not be allowed. The
purpose of Shri Banatwalla has been served. There are other methods by which the properties of the Wakf Board
can be protected. The Wakf Board Law should be made strict. More teeth should be given to it for ensuring
protection of the properties of the Wakf Board. We should not change the Indian Penal Law for this purpose. The
IPC is a secular law. We cannot give any religious colour to that statute. That will be against the basic principles of
secularism. | would like to appeal to Shri Banatwalla not to press for insertion of a particular chapter dealing with
the Wakf Board properties. If it happens, then the very next day there will be a demand from the Hindus, Parsis and
others to have a separate chapter in the law for protection of their properties and also there may be demands for a
law for personal purposes as well. This is quite unjustified. There are many easy methods for protecting the
properties of the Wakf Board.

Sir, there is rampant corruption. Shri Hannan Mollah mentioned about the bitter experience he has had in West
Bengal in regard to the functioning of the Wakf Board. All these things would have to be protected. We need not go
in for a change in the Penal law. The word “trespass' has been defined under sections 447 and 448 of the IPC.
Section 447 of the IPC deals with general trespasses and section 448 deals with serious offences for another form
of trespass. When there is a clear definition for trespass and punishment also has been provided for that in the IPC,
there is no necessity to lend a communal colour to that provision by having a separate chapter. That is not good.
That is why, | not only am opposing this, but | appeal to Shri Banatwalla to withdraw this. There are other effective
methods for achieving this. However, | thank him for moving this amendment.

Sir, before | conclude, | would like to mention one thing here. Our judicial system is facing a crisis and we have
appointed the Malimath Committee for that. The report and the recommendations of the Committee have been
submitted to the Government. Why is the Government keeping it a secret? Only a summary of the recommendations
was published in the Press. | would like to request the Government to give a copy of that to me.

THE MINISTER OF STATE IN THE MINISTRY OF HOME AFFAIRS (SHRI I.D. SWAMI): The Report is in the
library.

SHRI VARKALA RADHAKRISHNAN : You please publish the report. Let people discuss it. Merely keeping the copy
in the library is not enough.

SHRI I.D. SWAMI: It is under print.
SHRI VARKALA RADHAKRISHNAN : Let the citizens of India know as to what the recommendations are.

The Supreme Court has made certain observations. So, we want publication of the Malimat Committee Report in
order to make it known to everybody. Let the legal community discuss it and the Bar Association discuss it. Keeping
it in the library is not enough. It must be published. Our Indian criminal justice as well as the civil justice is facing a
crisis. It is expensive and also plagued with delay, cumbersome process and deplorable state of affairs in the matter
of conviction rate. When we compare it with other civilised nations, our criminal administration is far below standard
and the conviction rate is very low. So, we have to tide over the situation.

For that purpose, what are the recommendations of Malimat Committee? Let us have a national debate on these
recommendations. We will change the law enunciated by Lord Macaulay during the colonial rule. The Indian Penal
Code will have to undergo thorough changes. The Criminal Procedure Code will have to undergo thorough
changes and the Evidence Act also will have to undergo changes. | fight for changes. | fight for a system which is
truth finding. Truth must prevail. But the Encroachment Act system is entirely different. Assuming innocence for the
accused is not enough.

So, | again request the Minister to publish the Malimat Committee Report for the benefit of the public at large, so
that there shall be a national debate on that subject; new recommendations will come and we will give effect to
them.

With these words, | conclude.
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(Mr. Speaker in the Chair)

@R W W Jadee!! @ 4 € 996 Raare ft 39 T § HRATS B WY 3R 89S Raes wrarg T8 gl ik sa s TE faan
3R I% UewTd el B b gAR Rae® drRars arfl, a1 § H3 oft a5 F AUt W) Heol B T § R TEHY DI W W S o 8 SHD a1
PIE TFH SHDT AF 8l FHaT 3R 7 & PIE | PO A0y 81 urar 21 $6 $RUT T R B U 0 WA € 37 W a1l P @A gY aAraaren
St 3 <t T 9 35 8, SHET WRER I FHEH FiHTem A1y S TReR B 3R Tou & WHR $I g6 q=&-H § [ A @R 59
TG UGSt B AT ST eyl

SHRI E. AHAMED (MANJERI): Hon.Speaker, Sir, while supporting the Bill moved by Shri G.M. Banatwalla, | would
just like to remind the House of one important matter. If | remember correct, in 1995, when the Bill was brought
forward by the then Minister of Welfare, the late Shri Sitaram Kesri, there was a consensus among the parties in the
House that the Bill was not perfect and it was not comprehensive enough. But the then Minister assured us one
thing. The point is that whatever amendments we had sought to be moved, we were asked to keep them in
abeyance because the hon. Minister said that he would discuss the matter with the concerned people. This is one
such matter which we raised even at that time.

In the name of Wakf, all the people with vested interest - who have no regard to religion, no regard to humanity and
no regard to charitable purposes - have been looting the property under the very eye of the laws and nothing could
be done. Whenever there is any move in the Wakf Board to recover the property belonging to the Wakf - which is
ultimately to go to God because it is not to be belonging to any individual or any institution except that of the Wakf
Board - nothing can be done. Therefore, it is a matter of urgent public importance for the country and for the
Government to restore the properties from some people who have been looting the property of the Wakf. They have
sold many of the properties just by giving a paltry sum to the Wakf Board by way of rent etc. They are subletting the
property to other people. By subletting the property, they have been making a lot of money. Even in a place like the
capital city of Delhi, many pieces of land have been encroached upon by everybody. There are some provisions in
the 1995 Act — sections 54, 55 and 56. As per these sections, the Wakf Board is the authority competent to deal
with the matters. It can very well take action against the erring persons. But there is nothing which has been done. It
cannot be done because of certain things. Even if the matter is taken to the court, if at all it is taken up by the court,
they will bring some objections, res judicata and other provisions of the Civil Procedure Code.

It will be stayed. Then again that Criminal Court would also say that this being a matter of the civil nature, they
would not be able to entertain it. Therefore, ultimately these looters, in the name of Mutavalli, have been misusing
this. This is the time for the Government to step in and stop it.

Sir, this country being secular in nature, having all religious denominations, everybody has been given their
privilege to have their own laws and the State has been supporting it. This is the most important thing for India, that
is, Bharat. It is because any citizen, whether he is a Hindu, or a Muslim or a Christian has his own right to assert his
religious rights and manage the property for the purpose for which it has been dedicated. Here, as Shri Banatwala
Sahib has very clearly mentioned in the Statement of Objects and Reasons of the Bill that the Government should
seriously view any encroachment on Wakf property than seeing it as a mere Order of removal of the encroachment.
This is particularly so because the Wakf property is permanently dedicated for pious, religious and charitable
purposes. That very charitable purpose, that very pious purpose has been defeated if it is not taken seriously.
Therefore, | urge the Government also to consider accepting this amendment moved by Shri Banatwala. It is in the
national interest; it is not in the interest of any particular community. It is the property belonging to the public. This is
a property belonging to the people who are rightly and legitimately owning it for a pious purpose. Therefore, |
strongly urge the Government to give consideration to this amendment.



MR.SPEAKER: Please conclude. | am trying to conclude this item today itself.

SHRI E. AHAMED : | would like to say one more thing. The position of our country in the Comity of Islamic countries
is that this is one country which is giving safeguard to the religious minorities. So far as the Muslim minorities in this
country are concerned, this is one of the most important things. If this Parliament, this secular Parliament passes
such a protection Act of the Wakf property and also save this property from the looters, from those vested interests,
it will be a landmark step in the history of this Parliament. Thank you very much.
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IR ¥ e Wit &R forg o, a1 e 81 2rm| I' ara WA o 2 ofR Wl oA HEd A g6 91d & Hal ¢ 6 a8 AFgeR Sl 2l
st geTeraTen St A smiHcH ¥ a1 & 5 Ao dgl # IFF FHI WU B UeaE HEN IHA 8, a8 996! I 9 W e F vt @nft, 9% 9
ft rsd 7 A T 2, B RE 99w AL B aedt B forg B A srise 7 P o @@ 8, FifE TegRl @Y ot wradt @, AR @t f s
Tt 2, AT TRuwr B Y S g a7 g¢ € St wd @ e wigde A g ft €1 37 wed fow i Fr o, @ dger I A 59
I BT AW A THAT 8] T§ FeT B ARoR Frol &, DA a7 D MY B rvedc fFar S, 7 wrag g8 w7 avml st aeearen St agd
e g@ta Wt & 3R 9ga [ wiferarieRas € # 9@t aral @1 SR W) gAar @1 § # 996! Fg Hear g1 9 et ovE ¥ oo 9T v €,
Afeh 39 917 &1 &= ¥ @d Y % 396 ared @1 Uit F © oy, 39w 91wl @) 99 @ o sndielt # @13 ariede it wig, 1 d@
e B &, 9% Tae ¥ oY Mo Ry v € Se ok Hed a9 o1, 99 vae § @8 srisHe i oY, A 9w ar # wrar 1 | &
TH AR A 3 W H A e Ry €1 79 $1 B Bl a@d gU, A Hadt ITH Fa1 3o el @ g A€ (Faur)
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MR. SPEAKER: | extend the time of the sitting of the House till this item is concluded.
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STE 39 a1 @1 ¢ fh 39 A B we fHar oY, 996 Tae B 9 AR A fFa Sl 39 an A |ren 51 @oar gl ikt 38 21 sHat
Repvieaa +t o SgEht| S % st &1 wd we o ad ong| a8 wd A @ e 579 wa A B 3w gy A adaren oft | aR-aR wed
w98 39 srietie A ) a9 o o | 39 a1g 89 9 o fF 9% vae F o1 WuleM $ P oeRd 21 39 AR § | o ghdr 2

SHRI G.M. BANATWALLA (PONNANI): Mr. Speaker, Sir, | am very thankful to the hon. Minister for his sympathetic
and very kind intervention. | also thank all the Members who have participated in the discussion on the Bill. | moved



the Bill and then 11 Members participated. Thereafter, the hon. Minister has very kindly intervened. His intervention
is very useful. | am so happy that we had a very light-bearing discussion. With the sympathetic attitude that the
Government has taken and which the hon. Minister has just expressed, | am sure, the discussion will not remain
merely light-bearing but will also be fruit-bearing in its purpose.

| am so heartened and happy that every section of the House has agreed with the intentions and concerns that we
have expressed about the loot of the Wakf property that is going on. Everybody has shared that concern. The only
question remained is as to how to address this particular problem. Therefore, we had discussion centred on
whether there is any need for amendment, and if there is a need for amendment, whether the amendment must
come in the IPC or whether the amendment should go to the Wakf Act or any other Act. These are matters of detail.
There were so many suggestions. Similarly, if the amendment is to be in the IPC, what should be the nature of the
amendment and what should be the reach of the amendment? That was another matter of detail that was
considered and several suggestions were there.

| say that my amendment is concerned with only the Wakf properties. A similar position may be there with respect to
Devasthanam. | have been pointing out the Devasthanam's position and also with respect to temples. But, | am
sorry, my knowledge about those state of affairs is rather limited. | thought | might not make a mistake and create
any provocation anywhere. Therefore, | did not touch that particular aspect. But then such a provision can be made
applicable to all places of religious worship and places of religious significance, whether it is Wakf or whether it is
Devasthanam or Gurdwaras or anything whatsoever. | am totally agreeable that any encroachment on the land and
the properties of religious significance must be removed. For public service, any encroachment is an encroachment
against the society. There must be a criminal liability. A deterrent punishment should be given. However, we are
told that there are provisions under the Wakf Act. Yes, there are provisions. But there are so many difficulties there.
In the first place, the implementation of the Wakf Act, 1995 is a State concern. As | had pointed out while piloting the
Bill, the position in various States with respect to the implementation of the Wakf Act is very pathetic. In 1995, the
Act came into force. We are in the year 2003.

Eight years have passed by and there are States, which have not brought in Wakf Board into existence and
because there is no Wakf Board into existence, there is no Chief Executive Officer in existence. Since, there is no
Chief Executive Officer in existence, the provisions 52, 53, 54, 55, 56, etc. of the Wakf Act with respect to all those
encroachment matters, etc. cannot be implemented. The people know that there is no Wakf Board or the Wakf
Board is not fully constituted, that there are no Chief Executive Officers and therefore, that machinery and the
mechanism contemplated by the Wakf Act is also not there. Therefore, encroachment goes on with impunity. That is
the position.

MR. SPEAKER: Please conclude now.
SHRI G.M. BANATWALLA : Sir, | know the sanctity of time and | realise this.

Another problem is that whenever there are mechanisms, there is no full cooperation coming, as | have already
pointed out, from the district administration, from the police to the Wakf authorities. These are matters that have to
be considered. | will only say this much and conclude and that is, that by merely having a civil procedure, the
question of encroachment on Wakf properties or as a matter of fact on the properties of public nature will not be
solved. A person encroaches. Supposing you go to court and supposing the court also give an expeditious
decision, which is so difficult, but then what happens? The man goes out of the encroachment he has enjoyed it for
so many years. That is all that is to it? No, the person who has encroached and misutilised the entire place meant
for charitable purposes, must also have criminal liability and deterrent punishment so that there is a deterrence in
the society for this particular offence.

| am very thankful that the purpose of the Bill is served and, that is, to have an enlightened discussion on a serious
question that is there before us. | am sure, the Government will consider various points, various suggestions which
have been here. | am not adamant on any particular method to be adopted, but the problem has to be solved. | am
sure, the Government will ponder over this question and suitable measures would be taken to avoid this loot of the
Wakf properties or the properties of any religious significance, as a matter of fact, that is going on in our society.

With these words, | thank you very much. The hon. Prime Minister is also here. | had referred in my speech while
speaking that a lot of Wakf property is under encroachment by the Government - Central, States and the local
bodies. When Shrimati Indira Gandhi was the Prime Minister, she suggested a formula. But even that formula is not
being implemented. So, | would request the Government to consider all these things. There are about 23 Wakf
properties here in Delhi, which were to be transferred from the Government to the Wakf Board. The matter is lying
in the court. | would request the Government to take interest and get the matter expedited.

With these words, | seek the leave of the House to withdraw my Bill and hope that the serious question will receive
due attention from the Government and necessary action will be taken without delay.



| beg to move for leave to withdraw the Bill further to amend the Indian Penal Code, 1860.

MR. SPEAKER: The question is:
"That leave be granted to withdraw the Bill further to amend the Indian Penal Code, 1860."
The motion was adopted.

SHRI G.M. BANATWALLA : Sir, | withdraw the Bill.



