nt>

Title: Further discussion on the Terrorist and Disruptive Activities (Prevention) (Withdrawal of Legal Proceedings) Bill, 1999, moved
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PRIVATE MEMBER'S BILL

MR. CHAIRMAN: The House shall now take up further consideration of the Bill moved by Shri G.M. Banatwalla.
Shri Ramesh Chennithala was on his legs and he may continue now.

SHRI RAMESH CHENNITHALA (MAVELIKARA): Madam Chairman, the hon. Member Shri G.M. Banatwalla has
introduced this Bill and | am supporting the spirit behind this Bill.

* Published in the Gazette of India Extraordinary Partll-Section 2 dated 25.2.2000.

TADA Act has lapsed and at the same time, some people who are involved in the TADA cases are still facing legal
proceedings. They are in jail and they are facing problems. Shri G.M. Banatwalla wanted that all these cases
should be withdrawn and those people should be set free. We were discussing about the consequences and the
menace of terrorism also along with the main issue. The serious problem is that we are all in agreement with the
spirit behind this Bill. We are all agreeing that TADA Act has been misused and a lot of innocent people were taken
into custody by the police and they were all harassed. The whole aim or the motto behind this Bill is to save those
innocent people who were harassed under TADA Act.

| do not want to take much time of the House because | have already mentioned about all these things earlier. So,
today | would like to say that terrorism is a universal phenomenon and it has to be checked. It is the duty of every
Government in the world to check this menace. The Government of India has to give more importance to check
terrorist activities across the border. We can see that pan-Islamic fundamentalism is trying to obstruct; and now it
has become a grave issue before the nations around our country. We have to view it very seriously and we have to
think about this. We have also to have some kind of a strategy to tackle terrorist activities across the border. To
curtail these activities, India is trying to take the support of other nations. We have succeeded in one way, that is, to
raise these issues in international fora. Further, our Government should try its level best to get the support of other
countries and try to raise this issue in international fora in a significant manner so that we can get the maximum
support from other foreign coutries.

Now it is evident that Pakistan is sponsoring this kind of terrorism. Pakistan is aiding and abetting these terrorist
activities in our country. So, it is the duty of the Central Government to take the support of other countries and raise
these issues in the international forums so that we are able to isolate these countries who are trying to create
confusion in our country. | agree with the spirit of the Bill which is introduced by Shri Banatwalla. At the same time
those people who are involved in these crimes should not be allowed to go scot-free.

it I fiE waa (3rerR) st aeTaaren St 7 e o fae wega e 8 9w ded § F v we g § fR S 9w R o faw @ v
RgftevvT St g¢ o g &1 o dien 59 fom & dfem & tan wcfta g o % <1 vae 9gd I @ W@ 8, TTER @ @ § R 98
A B i AT 9R| QT S Aal W PO Heleb Y&l ATl A A1 § fh ST Yae S/ o] 3T AT 7d HidH Bl AehR A1l 1987 & 3HER Tl
Tae AN B3N A1 3R &9 THA1 U 5 oMRaR §0 TBR & B B o HI AaeTHal 1 U1 ? Fifdh S6-94 9 B IR §H THR B
Horena TRRIRET 451 g8, S9-919 ®I% ARG A =g HEmEdt <9 o g8 8, ANhals [Gas of a1 59 THR @I Addmara! arafafert
¢t B, a9 3 B o A TR off 5 HON A S g1 ok g B Ra # Sorw ft =iyl wife s vl & siex wer AT § "4 wfee
TS $HET UAT A8 € 6 e ofisT wed S ARy i uiEl sivferdi Ue AR @1 €l el 310 | ft B € Afh $Y rmifoe a@
ft B € S 31 AR BT AT SR B S 1 I 3R FawR BT AHTN 8 AR FA B3GR A W@ &, S A w0 gEry, R o @
59 # 3R AT g RE<t &, A S IS0 B AT FA BT AR A AOBR T 21 R won B gt w@ @ forg iR srefie awt @,
ATEHard! Twdl @Y, fasdasrt Tl @ .. (F9ET) AT 36 THR & ST a1 Sidd Aaead 9| e o9 el e e 6 wq st gfew
el S @1 gur HaAt off d9 weel Hi o far ol ong Hier @1 qra W oS A W | 3EG g UG JRE AffgH a1 o1 99d 9%
1987 & 3ieR TrST ATAT| SHS AI-A1Y Hidfea fEEe vae Wit 1950 | 1969 T o] 8Tl 3¢t bR & f¥%w 3w $fean vae 1962 A 1971
AP A1 B3N, O Ta-91q o¥ ¥ 39 WbR Bt uRFRIRi dar et € a1 <o &t S G @, DI 3R awr Ear 7 oSl € A1 89 56 PR &
&I B B 1 B AaeqHa 8 3 8, ST U1 Hid 3T 7Y 77| 1985 & e A $IE & IF AR B IR ST B Sl FHATAR
off, 98 WA Bl TE SR TSI v Bl AT Wfeh Srel & 3fey fa IRwR 6 gY o1 9, IS99 | W 23,901 w1, e Raerd sRiy
g & gQ 1 IR B FROT A ITH BIs R 1| WE ROt F FJER Had 22 A A8 (¥ 99 € e dtaw fhfiea s
gl = g &t gren & uiy S91 O oy A € a1 awvs S dasl Al it 9 o 8, U @ Bl Hf oFR BIs 31 @1 9 Fed § al
AP gfg T Y3 984 AL B ©§, SAD! gfg D FAR AT AT & 3 TH 7@ W® ¢ P PRO W Ao o F S 18 it
TR sdaareal &), fageft W & Al & FER B ot B AR FTHR fha AE-gE g IURIT R Ye §| el Feh dm A @ =



FAN o W T
16.00 Vg

AR YT del UX 3MHATT B T 8, G ac] B DA G SMHHUT & 8T 21 T& e, S AT Taaerdral &, ofie wow H o onft wew yew &
TRR et #, I8 " e Ao gRen & fau 9T GRen 96 &1 A6l & °1e Iavar Qa1 39 & IR-gdl garsi § O IR 3t 39
grdt wfafafeat 8 @ €, St da7 Ried Feard g ey iR, armele, e, BigR, o W, &1 39 TeR &1 Tl @1 < ' s
2| FEfeT STEt T ST WA ol Afda # mek wwm, Ry w3 vt e € 2w A srdwardt it & v v @ fag, wm
e arepdl &1 T B B g 3R St AT BT B Faven Fi Aue H W T §Y &, WEiE I 991 ST Ared § A1 UG Dl
e € T AR B fReg srdat s @ fav 3iR o sar & g@ R wifs vgam @ fA St ST e sre e d €, a9 S
=Ry

79 g § WReR 7 79 i an, usel row |1 7 fefaea af erffede, 1995 # vwr fawr To Combat Terrorism i sman en aifde wigg ag
ol PRIl | a1 T8 96 AT 319 ¥ H T YR | L. TH.SME. BT AT Dol o 6T 8, 9™ 500 T9Y 3R 100 9T & AIC BIIDY
farge™ # Ao o @ & agt B NS AR B ING-AE B B AT 9N TEBRI g A ggrRil &1 fRgea #§ oty w9 § @R fear o
%E B, Way A sl R BT § W gg ST O @1 € AT AaHadiE, I EHE 91 @ W R, 9 ¥ YA F1 araraver 41 8 W@ €, 39 A9
TRIRIRET # §8 S o= TS ¢ WRA HR 7 1 e sman a=ran 2, St ff o € & e/ & w W A ywil sndadre g
faewe Rifaf FRgs S TaR g T ] § wwsran € 6 @Y s 3 S e B 8, YR 98 SA §9 Had H Seal | T8 al
BN S H AMAEE & 9 Ol § Sl yurdl g 81 @l 2, 9 b A TR B fAgeha &1 AHAT AT TS @I 2

fafty o & sremer st At S Y&, A aTaaTen T wraT gHe F 2 B R A & SR ardd # JoH g3 8, TR TIST B ofe} el
A BT BEET AT AR A S9! feewa # v@n 141, afk U @l R Sred! 8 @ '@t e A s anfey] anad 7 S saredt
FE arel AN E AT R o & W e B 8, el & W Raeare w @ S # 2 99e fivg aElt @1 @@eER g iy
3T 3T @Ml Bt AT # S $1 gourd TE1 W@ A 51d SIF B goord A8l WM dl IR GATH H RISl B1 araraxer dar g smgm|
afY AT & ey 7 FET § & warfdd JMRIfdd Hr deeE fgys | 9 | <Rl S graeE @6 iR 9 € fFraw 9gd der @l
It R JUT B W FHIR ST T P a7 A @ F1H wwwrar g F ag vt vt o1 ot warem dvm gw st S wt S
f 7 2 v P aive § gremere Sum g, anfter Fe B e R BT TEe A WY gt B # ardter Bt oft wif o s oo Uet
FARAT B BT S o war @ @i Freh @ @ E warn Sl

& q1d HEHY H 391 T T8V HH| Ao 39 99 H A euifiear & 7 W), duHRa AFaRed & A/ W 9IS &1 918 His it a7 &,

g B Afey f5 <t ft ot et wwar 8, 99 wWe w9 ¥ Fer o =ien| | Ho-diar gu, Fsar-wear o |, W 9 P Wi B §, A
A T @ AN 8, TS 7 91 i gafl, e 98 a9 faepic gy 3R Aol Fah @rl &1 o T

a1 3R oft FER B ot a1 o et f B & O Ha AT YA A o € sreuHE ! AR SR B 2| T, $N B €, g i
Y| § AW N ACTHAD, TEHSAD | B B (11 ¥ v T4 &1 A f S B Are aren g, S M Tt B @ J s awe
g, W 9RA & fIvg 39 TR 3 IRRRURTET 481 S a1l 8, 98 B DI TRl A [N AFET AR 79 989 IR-I 9 8, A Ff v IR
@ IR YU T AT AT

gH ang ft e € 1 8 W 95,
T Poot ft B € @ =t €l gl

AT ST ToRIfE TRl -7 arel s ard! TSl Hefl-Shel Bel R I8 §, W 9 IRIET W AR Sl 30 FUNIE 8 @ §, 98 g D e,
30-30, 40-40 ANl DI ARG Tel WA &, HH It M <1 o 6 anda & 78 29 & fadi & fawg &1 Yo =& @ =nfayl 59 wwa <o &t
Rufey 980 SR w9 | WA B IEre, Wie o AR 3R e § i & <=a € % 981 FOR ST a7 gUE IR aTdea ¥ fiues &
forg & sFIR®T P a8 HeEIfs WEwH BT cddardt 3w wifta fraromd, AfFT ¥ @ " we vear € 5 S delan s a= @Y
g vl 8, W & omiReT Wi #Y ReRigy #1 98 TN 49T B 9 T @1 8, AT 94 | AR JBICA B 3T 991 g
RS & TAEI B 7" 9 fAWPIC T TSN g8 ©, 99 | ARSI DI 16 Gefl § 31X 1@ 98 68 @ ¢ & &, wfew sdwanedi &t
IRVRASA &9 TR | H FHSATE, [ SHRDT DI TR W D WG DI FAFAT AR R &4 @ A F79d 481 A DI DI HA1 =AMy, Hifd
ARA BT AAHAG Aoy AdDhdlg BT & Uh [BE T © 3R 98i-gl Ht 39 UOR & &3 QUid 375X 39 THR Bl Mdddlg & Mafafer 95
& € A1 A wweran € 6 et A a1 SR 9Wad 3} Wl R @ ot €, 49 H WReR & g O SR A1 wn &, R gR1 /e a
ST AT | aRGd ¥ $H R & PRI & B 60 ReR W P R § o raereiia €1 5 o § % 3@ 22 @ w T # e
TeH Bl el T ¢ 6 9 Reg B 3R Reg v it W A=l A €, 591 i Sl Bisid | f=iH 3w f6d &, S &1 arisil & 3FER
SAH! S T &}, 97 §f 9n

H o # TXOR W U a1d a9 Pl dIed fh @R & &1 AIgd e afey| TpR & 81 e @ gam & forg 78, fefi & wn .
& foTg, o SaT B WA AR A9 UgAmS A, B R Hawen g9 ¥@H @ U s aaws € aif anddare) wfafafedl # diw aw &
Adhare | 3R ORI ITR gd # B drell i 718 weeii ¥ 3R Toqadr R figR & s 89 arefl geamsit @ faer sm w& |

SHRI VARKALA RADHAKRISHNAN (CHIRAYINKIL): Madam, | support the Bill introduced by my hon. friend.
While supporting this Bill, | have to express certain facts which are available in the country. Now, the first thing
which | would like to mention here is that till TADA is in the statute book, it is a matter of grave concern. How is it
retained in the Statute Book? It should have been removed from the Statute Book long before. It is a naked violation
of human rights. India is one of the countries which have signed Human Rights Declaration of the United Nations.



Even after signing this Declaration, it is a mysterious and a ridiculous thing to retain this law in the Statute Book.
Now, this has created a very serious situation. This Government is very eager to dispose of matters at the earliest.
They want speedy disposal of all cases.
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For that purpose a new CPC amendment was brought by my learned friend. The result is, the entire lawyer
community in India is against him. They were brutally lathicharged yesterday. It is very very unfortunate. | aman
advocate and he is also an advocate. Before our eyes they were brutally lathicharged. For what purpose? It was
because he said that everything would have to be disposed of at the earliest. But this is a matter which will open
your eyes — that TADA legislation is out of date, it is inhuman, it is brutal and it has to be struck off from the statute
book. Did they take any action?

The Supreme Court has found that it is unsuited and that it is a human rights violation. They have not taken any
action. Please see the tendency in which the Law Minister is thinking. There is an Advocates Act. There also you
see that there is a delay. The Supreme Court has said that the right to practise shall be made a fundamental right.
They have not implemented it. But they are now implementing something else. He and | have to appear for a test
every five years. It is very ridiculous and very harmful. Such is the tendency shown by the present Government.

Here also we see the same tendency that TADA is retained. For whose benefit? Trial is going on for years. Even
today the under-trial prisoners are languishing in various State prisons. It is a statute which is being frequently
misused. It was never used for the purpose for which it was passed. But, it was used for beating the political
opponents, for putting the political opponents in the prison and that too indefinitely.

We have celebrated the golden jubilee of our Constitution. What was the result? As pointed out by my learned
friend the other day, hundreds and thousands of under-trial prisoners are still in prison on the simple pretext that
they are under-trial prisoners under the TADA Act. Is it not shameful to my learned friend Shri Ram Jethmalani?
Does he not feel ashamed of such a situation being developed in India? He always speaks of speedy disposal of
cases. He is for creating an independent judiciary and he is also trying to appoint a Law Commission for this
purpose.

But this is a very fundamental issue — a person without trial in jail. Even our Constitution strictly provides that
everybody who is arrested or detained should be produced before a Magistrate within 24 hours. Nowhere in the
world you will find such a procedure because it is only a procedural matter. Whenever a person is taken into
custody, he should be produced before a judicial court. Nowhere it is written like that. But in India it had to be
written like that because the colonial powers had put people for years together without trial. To prevent such a
catastrophe, we have made it a fundamental right in the Constitution. Why did we do it? It was in order to see that it
should not be misused. But we have misused that provision by passing the legislation and by putting people inside
the prison without a fair trial. Some of them have languished in the jail. Is it not an irony of fate? You may think for a
moment. Is it not shameful to our nation? In the twenty-first century, is it not shameful that people are being put in
the prison on very silly pretext that they are found to be terrorists?

We could not prevent terrorism. Hon. Home Minister, Shri L.K. Advani is always speaking about cross-border
terrorism. When we are facing cross-border terrorism, why are innocent people being put into the prison? Is there
any justification? So, | request my hon. friend to withdraw it or even to strike it off from our statute book at the
earliest possible time and save our prestige. Otherwise we will be ridiculed.

With these words, | conclude.

DR. NITISH SENGUPTA (CONTAI): Mr. Chairman Sir, it stands to reason and logic that when a law has been
repealed in the wisdom of the Parliament, all cases pending under that should automatically and morally be
withdrawn. Therefore, | would support Shri Banatwalla's proposal in that respect. However, | would like to make one
exception. There may be some cases where there are serious charges. The charges may be of the nature of
criminal conspiracy or violence or serious offences or heinous crime. | would not recommend withdrawal of those
cases but in the cases of people who have been detained under TADA, | should support the present proposal that
their cases should be withdrawn.
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With the result that nine years have passed and there is no conclusion of the proceedings. | will request the Law
Minister that when he replies to this debate he should give us the total number of cases registered in the country
and the total number of cases pending in various courts. He should also give us the number of cases where no
witness has been recorded for the last ten years.

I must submit before this hon. House that the Government should take a sympathetic view in this regard. Why are
people behind the bars without recording any witness against them? The Government should review all such
cases. As far as we are concerned, we are not in favour that anybody, who commits a crime, should go scot-free.

But in a democratic country like India, nobody should be put behind the bars without being heard.

AeIeE, & SHS! ruht Rww &1 B Hiwr 7€ < Wiy gafey § wr @ AEeE @ Ry s 5 w9 3 39 QA 3 99 w1 o@e S
A1 9 g8 74y & o saw & R a8 weea T8 g8 ©l

And the accused are behind the bars for the last nine years. | know that the present Government is not responsible
for passing the TADA. The Act is not in vogue at present. It has already died down. If injustice has been done to the
people of India, whichever Party they may belong, the Government has the responsibility to see that that injustice is
removed. With this, | amin complete agreement with Shri Banatwalla on the principle that no innocent be kept
behind the bars. But the guilty should not be released.
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SHRI ANADI SAHU (BERHAMPUR, ORISSA): May I intervene for

half a minute only? Accusing fingers have been shown against the BJP, the Congress and others about hartouring of
criminals. Before TADA nithasn been incorporated in Section 52A of the CPC dealing with harbouring of criminals and all
that. The TADA takes into consideration the

harbouring of criminals as indicated in the IPC. That has to be kept in mind.
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f&an & that is a very clear-cut reply. It says:

"There is a definite time period for Judiciary also to investigate this particular matter and give the result ." #% smu®
HWE | aral @1 9t § @ R 21 1t is very essential to take harsh steps in this particular matter.
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THE MINISTER OF LAW, JUSTICE AND COMPANY AFFAIRS (SHRI RAM JETHMALANI): Sir, it is a paradox
that when this Bill was about to expire and the then Government wanted to extend the life of this Act, | had
vigorously opposed the extension of life of the Bill. | am opposed to all draconian laws. My speech in the Rajya
Sabha against extension of this Act is a matter of record. | do not know whether hon. Shri Banatwalla has read it.

Sir, | not only fought against it but | also carried on a war in the courts, and | am proud to say that mainly as a result
of my efforts in the Supreme Court, by a judicial decision, this Act was humanised. My friend, who is a lawyer, is
prepared to concede that to me.

But Sir, the Act contained a provision which is usual. When an Act is repealed, there is Section 6 of the General
Clauses Act which immediately applies, which says that when the Act is repealed, all pending prosecutions, all
pending offences, discovered or undiscovered, all investigations shall continue as if the Act had not been repealed.
This is the general law of the land. Since this Bill was allowed to expire and was not formally repealed, Section 6
would not have applied. But they had introduced a special Section in the Act which says that on the expiry of this
Bill, Section 6 of General Clauses Act shall apply. The result is that the prosecutions which were pending in May,
1995, when the TADA expired, will continue to be dealt with by the old law as if the TADA had not expired.

This happened, as | said, against my wishes, but the redeeming feature is that the TADA which continues to exist
today is the humanised TADA which was humanised partly by legislation as well because as a result of the
Supreme Court criticism and our criticism, even the Legislature made some changes in the TADA and brought down
its original ferocious and draconian character.

Sir, in spite of this personal history of mine, today, | oppose Shri Banatwalla's Bill and | oppose it with all the
intellectual might that | can command because | believe that this Bill is unconstitutional and it is unfair and grossly
unfair to some people, and it is evil in its consequence. | am afraid that the hon. Members have not appreciated the
evil nature of this Bill. What does this Bill say? This Bill says that all pending prosecutions under TADA come to an
end and all accused who are on trial stand acquitted, discharged or let off.

Sir, first | take up the unconstitutional part. This is a direct interference with the basic feature of India's Constitution.
The basic feature of India's Constitution is that the judiciary shall try offenders and they will ultimately be acquitted
or convicted according to a judicial decision. This House has no power to take on judicial functions and decide by
law that all prosecutions which are pending shall stand terminated.

During recent months, we have received long lectures on not interfering with the basic features of the Constitution
though, of course, we had never any such intentions. We disclaimed that intention, and we stand by it. But today, a
Bill is brought under which this august House is told that it should terminate all prosecutions pending in court, which
have been pending for a variety of reasons since/before the TADA expired. | want this House to appreciate the
enormity of what this House is invited to do. Forget all cases. My friend wanted some statistics — | do not have
absolutely accurate statistics, but | will give you some.

Take the bomb blasts case in which hundreds of innocent people lost their lives as a result of widespread
conspiracy, the most heinous kind of conspiracy in the annals of Indian crime. The result of Shri Banatwalla's Bill, if
accepted, is that all those accused stand acquitted. He does not even say that from these Special TADA courts,
these proceedings should be transferred to normal courts and tried according to normal law. What is Section 3 of
TADA? Section 3 of TADA is nothing but conspiracy to commit the offences of murder of innocent people by the use
of certain fire arms and lethal weapons and so on and so forth. Whatever is the offence under TADA is also an
offence under the normal law. If Shri Banatwalla had said in his Bill that all these should stand transferred to



ordinary courts and these prosecutions shall go on in accordance with ordinary law, | would not have at least
accused Shri Banatwalla's Bill as being a mischievous Bill. If we say today that Parliament has decided that the
bomb blast cases in Mumbai have come to an end and all those people are free, | do not think that the people of
India will allow us to walk on the streets of this country. It will create that kind of a situation in which Members of
Parliament will lose the confidence of the whole nation; and, Sir, | am not going to be a party to this. | am not a
scheduled speaker today because this is a matter of the Home Ministry, but Sir, my blood boils when | see a thing
like this happening that we are told solemnly to put an end to all prosecutions without invoking the ordinary law.

Now, Sir, why | say that it is unfair to some people is because there are some people who are bound to be innocent.
For example, in the bomb blast case, if you have about 150 accused, they should never have been put in there.
Some of them are already on bail. What has been done to humanise this, | will point out to the House in a minute.
Some people may have been denied bail because prima facie there is evidence, which may turn out to be false
evidence, but they have been denied bail. Now, those persons must be wanting that after all this long, protracted
custody and a trial, they should have at least the satisfaction of having been acquitted honourably and declared as
honourable citizens of India by an honourable Tribunal by a judicial decision.
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What will happen now to those people who are waiting for a judicial verdict to clear their character of the heinous
charges, which were made against them? They will now be told that, "Do not worry! There is no judicial decision in
your favour, but you have been acquitted by a vote of Shri Banatwalla and less than a quorum of this Lok Sabha."
That will be no satisfaction to innocent people who are waiting a judicial pronouncement of their innocence.

Now, Sir, look at this. | am told that around 700 persons are on trial today for TADA offences in various courts. My
friend said: "Are not there some cases in which no prosecution has been made at all?" Sir, | have tried to find this,
but I am not able to give you these statistics. | will discover it and send it to you. But the law is very clear today,
which has been cleared by the Supreme Court in a number of decisions including the famous Antulay Case that
every accused is entitled to a speedy trial. If he has been kept either in custody or on tenterhooks as a result of a
pending trial for a very, very long time, he is entitled to complain that his constitutional right of a speedy trial has
been violated and, therefore, he should be let off.

But the Supreme Court has said that the courts would have to discover in each case whether the delay is because
of the accused himself or it is the result of corruption or incompetence of the prosecuting agencies. Now, even to
enforce the fundamental right of a speedy trial is a judicial function. Shri Banatwalla says, 'no, this House, the Lok
Sabha will decide how that judicial function should be discharged. We will terminate all prosecution irrespective of
whether the accused have managed to see that no trial takes place for the last so many years'. We know the well-
known tactics by which the accused obtains delays in trial; we know the well-known tactics by which defendants
prevent passing of decrees in civil trials. We know it.

Sir, therefore, this is unfair; this is monstrous in its consequences. After all, TADA today, modified by legislation,
modified by judicial decisions, is no longer that draconian a statute of which complaint is being made. Let me say
this that as a result of our fight in the courts, the Government was compelled to constitute Review Panels. These
Review Panels were constituted at the Central level and at the State level. Under obligations, created by judicial
decisions, they examined every case and decided that this accused deserves to be released on bail and the
prosecution will consent to his being released on bail.

Sir, if there are any cases, which are brought to the attention of the courts in which some underrepresented
accused, who does not, for example, know his constitutional right, is being kept in custody for a unduly long time —
some cases should be brought by the hon. Members to our attention = we would see that justice is done in those
cases by instructing the public authorities which are in charge of prosecution to do justice even now. It is because
we believe in a civilized system of criminal law without which we are not entitled to call ourselves a civilized society.

Sir, | am sorry | have intervened in this debate but | wanted to. Even Shri Radhakrishnan whose age and
experience has completely made him immune to all freedom of speech ...

SHRI VARKALA RADHAKRISHNAN: Your formulations are very perfect. | am sorry to say that you have given a
very far-fetched interpretation of Shri Banatwalla's intentions.

SHRI RAM JETHMALANI: Kindly read the Bill. Shall | now read it for you? The Bill says and | quote:

"(a) all investigations and legal proceedings pending or continuing and all orders made under
such pending or continuing proceedings in accordance with the provisions of the principal Act
shall be deemed to have lapsed or abated or been withdrawn on the date of coming into force



of this Act;

(b) no investigation, prosecution or legal proceeding, whether pertaining to the previous
operation of the principal Act or otherwise shall be instituted on or after the date of
commencement of this Act; and

(c) all the accused facing prosecution and legal proceedings under the principal Act shall stand
discharged on the date of commencement of this Act. "

If I have misunderstood it, then | am afraid, you have grossly misunderstood me.
SHRI VARKALA RADHAKRISHNAN : It is far-fetched.

SHRI RAM JETHMALANI: Sir, | do not think, this House should be a party to this frustration of the Constitution; to
this frustration of justice. | am sure, there are some guilty persons who are standing their trials and that these guilty
persons should escape as a result of the vote of this House is something to which | cannot reconcile myself to.

Thank you.

1714 hours

THE MINISTER OF STATE IN THE MINISTRY OF HOME AFFAIRS (SHRI CH. VIDYASAGAR RAO): Sir, | rise
to oppose The Terrorist and Disruptive Activities (Prevention) (Withdrawal of Legal Proceedings) Bill, 1999 moved
by the hon. Member Shri G.M.Banatwalla.

| cannot speak as eloquently as Shri Banatwalla did when he was speaking in his eloquent Urdu.

Most of the Members have opposed the Bill, some have supported it but most of them have supported the spirit of
the Bill. The hon. Member, Shri G.M. Banatwalla was successful in creating an atmosphere in this august House
that as if taking the advantage of the provisions of the TADA -- thousands have been arrested and thousands of
undertrials were rotting behind the bars that their fundamental rights had been infringed, and said that therefore, all
the undertrials be released/discharged.

Hon. Chairman, Sir, | am indebted to our hon. Minister of Law. After his speech, nothing is left on this issue.
However, | would like to put forth some facts before the House, and | am sure that the hon. Member, Shri G.M.
Banatwalla would be convinced and would withdraw the Bill. Sir, basically, if this Private Members Bill is moved in
this House demanding that all the cases which are pending in the various courts of the country be withdrawn, it
would be impossible to accept it. It cannot be imagined because most of the criminals in these cases are charged
under the various provisions of the law. There are some provisions with which the accused are charged of offences
punishable with life improvement and even death.

Sir, the Bill provides for withdrawal of all investigations and legal proceedings under the Terrorist and Disruptive
Activities (Prevention) Act of 1987 which was allowed to lapse in the month of May 1995 by the then Government.
The investigations and the legal proceedings which were pending at the time of the lapsing of the TADA(P) Act of
1987 remained unaffected because of the savings clause Section 1(4) of the Act which was a normal provision in
criminal statutes. Not only that. Had this provision not been there in the TADA(P) Act of 1987, even then legal
proceedings, as stated by the hon. Minister Shri Ram Jethmalani, pending thereunder would have continued
unaffected by lapse of this Act by virtue of Section 6(e) of the General Clauses Act of 1897.

Sir, | would like to quote the relevant provisions of this General Clauses Act of 1897. It says:

"Effect of repeala€”Where this Act, or any [Central Act] or Regulation made after the commencement of



this Act, repeals any enactment hitherto made or hereafter to be made, then, unless a different intention
appears, the repeal shall nota€”

...(e) affect any investigation, legal proceedings or remedy in respect of any such right,
privilege, obligation, liability, penalty, forfeiture or punishment as aforesaid;

any such investigation, legal proceeding or remedy may be instituted, continued or enforced, and any
such penalty, forefeiture or punishment may be imposed as if the repealing Act or Regulation had not
been passed. "

Sir, even though in the absence of the saving provision under the TADA, that is, Section 1(4), as per the General Clauses
Act of 1897, all those accused were charged under various provisions. They were legally charged as they committed
heinous crimes and they deserved punishment. So, making sweeping remarks or requesting the House to pass the Bill,
to release all the hard core criminals is not fair.

Secondly, as you all are well aware, basically, this TADA Act was enacted in view of the escalated terrorist activities in the
State of Punjab. The terrorists were motivated, trained, armed, funded and infiltrated from across the border by Pakistan's
intelligence agencies as part of a low intensity proxy war to challenge the territorial integrity of the country.

These challenges still continue to remain not only in border States of Punjab and Jammu & Kashmir but also in the rest of
the country and the low intensity proxy war being waged by Pakistan against India has already taken a toll of more than
30,000 innocent lives. There are also challenges being posed by the left-wing extremism in the States of Andhra Pradesh,
Maharashtra, Madhya Pradesh and Bihar in addition to the various ethnic insurgencies in the North-East.

There were certain allegations and public perceptions about the misuse of TADA Act in certain States. Perhaps in view of
this, the then Government has allowed the TADA Act of 1987 to lapse and simultaneously a Criminal Amendment Bill of
1995 was introduced in the Rajya Sabha. Unfortunately, while the TADA Act of 1987 lapsed, its replacement Bill was not
passed. As a result, our security forces are severely constrained in dealing with the terrorist violence and proxy war from
across the border.

It may be interesting to note that countries like UK and USA which have lost only a few lives because of international
terrorism have enacted comprehensive Bill on anti-terrorism laws to deal with terrorist violence. On the other hand, India
which has been at the receiving end of international terrorism from across our borders has today no anti-terrorism law.
We have asked the Law Commission to look into the anti-terrorism laws of the various countries of the world and we
have also asked the Law Commission to look into the minute details of TADA Act which was allowed to lapse and to
provide adequate legislation with twin objectives. One is to provide an adequate legal mechanism to deal with terrorist
violence and also safeguard the basic rights of the accused to defend himself properly.

As far as the allegations of the misuse of TADA Act are concerned, these figures are a little exaggerated. | would like to
submit certain facts and figures and also the Supreme Court judgments, as our hon. Minister Shri Ram Jethmalani said
that there were various review committees. By virtue of those review committees, a number of accused have already
been released. Only a few accused persons are there in prisons.

The Supreme Court went into the depth of the matter on several occasions. As mentioned by Shri G. M. Banatwalla, in
Shri Kartar Singh's case in 1994, the apex court directed that the State Governments and the Central Government should
constitute State Review Committees and also Central Review Committees -- the State Review Committee headed by the
Chief Secretary of the State comprising the Law Secretary, Home Secretary and the Director-General of Police and the
Central Review Committee headed by the Union Home Secretary comprising the Law Secretary and the Director of CBI -
to thoroughly review all the pending TADA cases by State Police and CBI respectively. As a result of the review by the
State Review Commiittee, all the TADA charges were dropped against as many as 23,862 persons. It is not that the
accused have been arrested and kept behind bars and nobody is bothering about them. Pursuant to the Supreme Court
decision, both the Review Committees at the State level and the Central level had acted swiftly and ultimately cases
against 23,862 persons have been dropped under the TADA provisions.

However, it does not mean that they are innocent persons. Even though they have been dropped under the TADA
proceedings, they are being tried under various provisions under other normal laws.

The hon. Supreme Court again looked into the matter of genuine grievances of the TADA detenues and in a Public
Interest Litigation, the Saheen Welfare Association Case, 1996, divided TADA undertrials into the following four
categories for grant of bail:



a. hardcore undertrials whose release would prejudice the prosecution case and whose liberty may be a menace to
society in general and to the complainants and prosecution witnesses in particular;

b. other undertrials whose overt acts or involvement in the terrorist crimes directly attract sections 3 or 4 of the Act;

undertrials roped in not because of any overt activity but by virtue of being part of a criminal conspiracy; and

d. undertrials who were booked under section 5 of the Act for possessing incriminating articles in notified areas.

o

The hon. Supreme Court opined that undertrials falling in category (a) cannot receive liberal
treatment. Undertrials falling in category (b) who have been in prison for five years or more and their
trial is not likely to be completed within the next six months can be released on bail at the discretion
of the Court. Undertrials falling in categories (c) and (d) could be dealt with more leniently and
released on bail if they have been in jail for three or two years respectively.

As a result of these directions, as of date Designated TADA Courts have enlarged on bail as many as 11,351 persons.
Now, only about 522 persons are in detention in TADA cases. That is the ultimate result. It is not that several thousands of
persons are languishing in the prisons for several years. It is not correct. Only 522 persons are under detention in TADA
cases. Today, therefore, there are no genuine grievances as regards pending TADA proceedings. All the persons who are
in jail have had the opportunity of approaching the State Review Committees and the Designated TADA Courts. Those
who are still under detention have had the opportunity of moving bail applications before the Designated TADA Courts
and higher Courts. If they are in jail today, it is because of the evidence against them and because of the gravity of the
offences with which they are charged.

The hon. Member Shri Banatwalla had made some important points during the discussion on 17.12.1999 regarding
pendency of a large number of cases under investigation, denial of bail to the accused, delays in trial of cases and false
implication in pending TADA proceedings, etc. As on date, there are only 3619 cases pending under TADA (P) Act, 1987 of
which 648 cases are under investigation.

MR. DEPUTY-SPEAKER: The time allotted for this Bill is almost over. If the House agrees, we will extend it by another 20
minutes in order to complete this measure. Is it the pleasure of the House to extend time for this Bill till the reply is over?

SOME HON. MEMBERS: Yes.
MR. DEPUTY-SPEAKER: Shri Rao, you may please continue.

SHRI CH. VIDYASAGAR RAOQ: As of date, there are only 3,619 cases pending under the TADA (P) Act, of which 648 cases
are under investigation.

Most of these cases are pending investigation in Assam, where the police force is tied up with counter-insurgency work;
and the witnesses are also not coming forward to give evidence because of the activities of ULFA and Bodo outfits.
Several accused are absconding. Out of the 648 cases pending investigation, 611 are in Assam alone; and only 27
persons are in detention in Assam.

The hon. Member made a particular mention of the large number of cases remaining pending in the State of Jammu &
Kashmir. Citing some reference to this in a book Betrayal of Indian Democracy, by Mr. M.B. Chande, he had alleged that if
the police want to book some one, they tag his name to an old FIR relating to a case pending investigation. It is
impossible. It was specially related to one gentleman. As of today, in Jammu & Kashmir, only two cases are pending
investigation and the remaining thousand cases are at the trial stage. The allegation in the above book at page 170
regarding police implicating persons in old FIRs of pending cases is very vague. The only case mentioned is relating to
Muzaffar Ahmed Shah of Baramulla District who was arrested in March 1991 and this is pertaining to the period when
TADA Act was in existence. So, the question of tagging the name of a gentleman to the old pending FIR does not arise.
But if the hon. Member comes up with some specific instance regarding this irrespective of whether in Jammu & Kashmir
or in any other State of the country, then that matter can be definitely inquired into.

As regards non-availability of bail under the pending proceedings, | have already mentioned the Supreme Court's
guidelines, which are there. Most of them have already been released and only 522 are under detention. The hon.
Supreme Court had itself mentioned in the above judgement that these guidelines will not be applicable to complex and
grave cases like the Mumbai bomb blast case in which a lengthy trial is inevitable on account of the complexities of the
case. Even in the Mumbai bomb blast case, out of 122 persons facing trial, 90 are on regular bail and seven are on interim
bail. Only 31 accused persons against whom there is specific and direct evidence regarding their involvement in the
Mumbai bomb blast case are still in custody as either they have not sought bail or their bail applications have been
repeatedly rejected by various courts. It is because they are charged with heinous crime.

The hon. Member also made a reference to the large number of witnesses that still remain to be examined in this case. |
may mention that so far 586 prosecution witnesses have already been examined in the court and 130 more witnesses still
remained to be examined in this case. This case, like other TADA cases, is being heard by the Designated TADA Court on
a day-to-day basis.

The hon. Member has mentioned about a case in which one person was arrested just because he was seeing an activist
in Raigarh District of Maharashtra. It was said that the person was arrested because he saw some terrorist on the way
and thus, he was implicated in the case. That is not true.



Similarly, it was alleged that a woman had offered water to an unknown extremist and so, she was falsely implicated.
These are two glaring instances where the hon. Member wanted me to highlight. | would say that both the cases had
been inquired into and no such woman or man was apprehended on a ground, which was stated. The Government of
India has advised the State Governments to instruct their prosecution branches not to seek adjournments in TADA
cases. Mostly, defence counsels are obtaining adjournments and because of that the trial is protracted. The Government
has already taken steps.

| would also like to draw the attention of the hon. Member to the observations of the Supreme Court in the same case. It
observed:

"While liberty of a citizen must be zealously safeguarded by the Courts, nonetheless the Courts while
dispensing justice in cases like the one under TADA Act, should keep in mind not only the liberty of the
accused but also the interest of the victims and their near and dear ones and above all the qualitative interest
of the community and the safety of the nation so that the public may not lose faith in the system of judicial
administration and indulge in private retribution.”

If this Bill of Shri Banatwalla is accepted by the House, hardcore terrorist involved in heinous terrorist crimes like the
Mumbai bomb blast case, serial train blast case of 1993 and all the terrorists involved in Jammu and Kashmir, North-East
and Punjab in gruesome killings of innocent people would go scot-free. It is no good saying that after the charges under
TADA are withdrawn the accused can still be punished under the normal law. Therefore, | would request Shri Banatwalla
to withdraw this Bill. Otherwise, it would send a wrong signal to the nation. The trials in Mumbai blast case and in other
cases would be expedited. The State Governments have already instructed the respective agencies to expedite the
investigations.

| would like to point out one more observation made by the Supreme Court in a Public Interest Litigation by Saheen
Welfare Association. It has opined that the directions given by the Court in respect of leniency in giving bail to TADA
undertrials of b, c and d categories mentioned above&#0; may not be applied by the Designated Courts in exceptional
grave cases such as the Mumbai bomb blast case where a lengthy trial is inevitable looking to the number of accused,
the number of witnesses and the nature of the charges. He is dictating terms to various institutions. Accepting this Bill
would send a wrong signal to the country. Already we are facing insurgency, subversive and left wing extremist activities
throughout the country. Therefore, | would request Shri Banatwalla to withdraw the Bill.

SHRI G.M. BANATWALLA (PONNANI): Mr. Deputy-Speaker, Sir, at the outset | thank all the Members, the hon. Minister of
Law and the hon. Minister of State for Home Affairs who have intervened and participated in the Bill. | am grateful to them
because several issues could come up for discussion in this august House. Now, Mr. Deputy-Speaker, Sir, | was really
very happy when the hon. Minister of Law stood up to intervene because | knew and | know that he was a crusader
against this draconian law, viz. TADA. | expected that the principle behind the Bill, the sentiments behind the Bill would
get all the support from the Minister of Law, Shri Ram Jethmalani. But then | was stunned as he spoke. What a change it
makes from the Opposition to the Treasury Benches! What a change! He came down very vigorously upon my Bill and
each andvery part of my body cried out. Et tu Brute, you too Brutus. That was not expected of you.

That was not expected of you. Instead of arguments, Mr. Deputy-Speaker, Sir, we had sound and fury from our Law
Minister. What is the principle of the Bill which has got support from almost every section of the House? | will go to that a
little later but let me take the Law Minister seriously. Does he stand by his convictions? Let us see what he has said. He
has said that the Bill does not say that those who got released from here should be tried under the normal laws of the
land. Your proposal is accepted. Will you come forward with such a Bill? We shall pass the Bill with all the unanimity that
we can have here in this Housea€}.(Interruptions)

SHRI RAM JETHMALANI: Had you said it in 1995, we would have done it. Now, after five years of trial, you want the cases
to come to an end and go to other court where they will take another five years.

SHRI G.M. BANATWALLA (PONNANI): Today, after five years your sound and fury is to that particular extent. With sound
and fury the matter was presented that this is a mischievous and obnoxious Bill. Let those who have been languishing in
jail for years and years continue to languish. We care not for the families of those who have got destroyed beyond the
point of repair. Yes.

The point that we were making was that there should be no compromise with the offender. In my opening speech while
initiating the Bill | had said that if the Government feel that they are accused of heinous crime, let them move under the
law of the land rather than under this infamous, draconian law that was abused on a large scale and which happened to
be the darkest spot on the fair name of democracy upheld by our country. Such is the situation. Everyone who spoke in
the House said that there could be no compromise with the offenders. But why should we have this Bill? We have to
understand the nature of TADA and why was it allowed to lapse.

We wanted repeal of TADA. At that time we were asking for the repeal but instead of repeal came the lapse. Why was
TADA allowed to lapse by the then Government? That was because it was admitted by every section that TADA has been
grossly misused, abused. It was admitted that it was used most arbitrarily. It was admitted that utmost partiality had taken



place. It was admitted that it is a violation of all the healthy principles of jurisprudence. It was admitted as a sweeping
violation of human rights. Admitting all this, TADA was allowed to lapse. Therefore, when you admit all this, those who
have suffered under TADA have also to be released. The effect of TADA has to be erased. There is a contradiction and an
obvious contradiction that on the one part you accept TADA as a draconian law, a law that is in violation of the healthy
principles of jurisprudence, a law that threw to wind all the concept of human rights but it is still continuing. You say that
the law has lapsed but still you continue with trials under the same type of law.

The principle in bringing up this Bill is that no accused should go free. They may come under the normal laws of the
land, if the Government is prepared, if the Minister of Law is serious in the matter of his conviction, and if he is
ready, the Government may come forward with an official Bill accepting the principle of this Bill. The people should
not suffer under the provisions of a law which lapsed because it was considered to be a lawless law.

Sir, whenever a reference is made here about the MISA, NSA and so on and so forth, - you will remember, and
whenever such laws came forward, we of the Muslim League had always opposed such lawless laws. Here on the
floor of the House several such Bills were characterised by me as ‘lawless laws'. Then, is not India a democratic
country? We lean on lawless laws, defaming democracy.

| enquired why TADA was allowed to lapse. It was allowed to lapse because of its obnoxious character and large
scale misuse. Those who have suffered under such obnoxious law, they had to be released. The laws of the land
are there and nobody prevents the Government from trying them under the normal laws of a democratic country.
When somebody comes to power he forgets the democratic norms and the taste of power makes him hungry for
greater and greater authoritarianism, totalitarianism and fascism which should be condemned. Therefore, | must
make it very clear.
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SHRI G.M. BANATWALLA: Therefore, when a senior Member is compelled to use such terms, they should take it
seriously.

| heard the Law Minister with rapt attention — obnoxious mischievous Bill and what not. You too Brutus! | never expected
this of him. Nonetheless, he is in his own trap. He should come forward with a Bill that says that those who are accused
under this draconian law should go under the normal laws of the land. Sir, the question remains and that is, we are
having people who are languishing in jails for periods ranging from one year to even a decade. The very fact that a large
number of people were released itself shows the arbitrary manner in which the Act was involved.
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SHRI G.M. BANATWALLA : Not at all. | want to complete it. He had had his way and then he had had his time also
to speak.

Sir, what | was saying is that the TADA also has miserably failed and still they want to keep that failed law. You
know what has been the conviction rate under the TADA.

Of those tried in the designated TADA court, the conviction rate is 0.81 per cent. Less than even one percent of the
people who were arrested or accused under TADA could be convicted. Still, you insist to continue with such a
draconian law. Out of 67,000 people detained from 1985 to 1994, only 8000 cases were tried and out of 67,000
people, only 725 people could be convicted. Such is the pathetic position. It was found when the matter was before
the Supreme court that 59,505 people had been detained under the Act and no cases were brought against them
for nearly a year even after the Act was allowed to lapse. This is the arbitrary manner in which this law has been
used and that is why my Bill is before the House for repealing that particular provision under which the cases are
still going on. | may quote from a piece that appeared in the Guest Column of Delhi Mid-Day on January, 19 of this
year. The piece is by Shri P.N. Tikkoo, who puts it very well as:

"The low conviction rate clearly indicated that TADA was primarily used for arbitrary detention while
avoiding the legal safeguards required under the preventive detention laws. In the name of targeting
areas of high rank terrorism, TADA as such made a mockery of the Indian judicial system and ended up
as the most draconian law ever enforced in India."

There was a reference by the hon. Law Minister to the so-called humanisation. | am sure, we all know about the
humanisation of TADA. TADA was so draconian, so much against all healthy principles of jurisprudence, so much
against the human rights concept that the Supreme Court has also struggled within its own limitations. The law is



there passed by this august House. Taking on the law within its own limitations, whatever the Supreme Court could
do, it tried to do. Let us carry forward that struggle of the Supreme Court to humanise the law. Let us, therefore, be
wedded to the democratic principles and to the normal laws of the land.

We are even being told that a new law is coming that The TADA under a new garb is coming. | must tell the
Government that these are all methods to increase the terrorism rather than meet the terrorism. While initiating my
Bill, I had spoken at length on that particular aspect. What has been the effect? | ought to have been accused for
having come with a lenient Bill. | should have been accused because the Bill does not speak of compensation to
those arbitrarily detained under the law.

| thank all those who have participated in the debate. | am sure, the Government, including hon. Shri Ram
Jethmalani, will think again on this question.

The principle of the Bill is that one cannot continue to be tried under a law which has been held to have been
abused, to have been abused on a large scale and which has been held to be draconian and lawless. One should
not continue under such a thing. That is an offence to the democratic character of our country and laws. | hope and
| even invite the Law Minister to take his own words seriously and come out with a law which says that while
everyone under detention under this law is freed, they may continue to be tried under the normal laws of the land.
That was the proposal which he was trying to build up all the time. We ask him to be true to his own conviction. |
think the matter has been discussed at length and | hope the Government will also consider the situation.

The hon. Minister, while replying, has said that some of the cases which have been referred to by me are not
correct. But | have here the names of those accused and the number also. | can give those names and numbers
that are there with me but then, | do not want to go into the aspect of interfering with the judicial work. Therefore, in
such a case, | do not want to give those names and numbers. | have been speaking not in favour of "X or 'y or "Z. |
was speaking in favour of the healthy jurisprudence. | am agreeing for that healthy jurisprudence rather than those
fascist laws. | hope the Government will reconsider its position and in times to come, without wasting the time, it
may come with a suitable legislation that can satisfy even Shri Ram Jethmalani, myself and all sections of the
House to see that justice is given to all those who are languishing in the jails for even more than a decade.

With these words, | seek your kind permission and permission of the House to withdraw my Bill

| beg to move for leave to withdraw the Bill further to provide for withdrawal and prevention of all legal proceedings
under the Terrorist and Disruptive Activities (Prevention) Act, 1987 which expired on 23 May, 1995 and for matters
connected therewith or incidental thereto.

(ends)
MR. DEPUTY-SPEAKER: The question is:

"That leave be granted to withdraw the Bill further to provide for withdrawal and prevention of all legal
proceedings under the Terrorist and Disruptive Activities (Prevention) Act, 1987 which expired on 23 May,
1995 and for matters connected therewith or incidental thereto. "

The motion was adopted.

SHRI G.M. BANATWALLA : Under the hope that the Government will respond positively, | withdraw the Bill.



