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STATUTORY RESOLUTION RE: DISAPPROVAL OF
NATIONAL TAX TRIBUNAL ORDINANCE , 2003
AND
NATIONAL TAX TRIBUNAL BILL, 2003

Title: Combined discussion on the statutory resolution regarding disapproval of National Tax Tribunal Ordinance, 2003 moved by Shri
Pawan Kumar Bansal and consideration of the National Tax Tribunal Bill, 2003, moved by Shri P.C. Thomas. (Not concluded)

MR. CHAIRMAN: Now, we will take up item Nos. 14 and 15 together. Shri Basu Deb Acharia, Shri lgbal Ahmed Saradgi and Shri
Priya Ranjan Dasmunsi are not here. Shri Pawan Kumar Bansal.

SHRIPAWAN KUMAR BANSAL (CHANDIGARH): Sir, | beg to move:

"That this house disapproves of the National Tax Tribunal Ordinance, 2003 (No. 3 of 2003) promulgated by the President
on 16 October, 2003."

THE MINISTER OF STATE IN THE MINISTRY OF LAW AND JUSTICE (SHRIP.C. THOMAS): Sir, on behalf of Shri Arun Jaitley, | beg
to move: *

"That the Bill to provide for the adjudication by the National Tax Tribunal of disputes with respect to levy, assessment,
collection and enforcement of direct taxes and also to provide for the adjudication by that Tribunal of disputes with respect
to the determination of the rates of duties of customs and central excise on goods and the valuation of goods for the
purposes of assessment of such duties as well as in matters relating to levy of tax on service, in pursuance of article 3238
of the Constitution and for matters connected therewith or incidental thereto, be taken into consideration.”

SHRIPAWAN KUMAR BANSAL: Sir, there are compelling circumstances and reasons which have motivated me to move this
Resolution urging the House to disapprove the National Tax Tribunal Ordinance, 2003. | am sorry to point out that this seems to have
become the practice of this Government to circumvent the procedure of the House and rule through Ordinances. | said that the other
day. In this particular case, | say it with much greater emphasis.

* Moved with the recommendation of the President.

Sir, as you know, the House has a well established practice now duly fortified by the rules that all the substantive
Bills go to the Standing Committees to enable the Standing Committees to discuss those Bills at length. There, we
sit in the Standing Committee, discuss the matter, cutting across party lines, deliberate upon the clauses of the Bill,
the wordings of the provisions of the Bill and then talk to other people, the stake holders, the persons concerned
with the subject and then come to a decision and report that to the Parliament through a Report. Thereafter, based
on the recommendations or the amendments suggested by the Standing Committee, the House deliberates thereon
and takes the final decision.

Sir, that is - | am sure, the hon. Minister would also agree with me - the practice. The only deviation is, and that has
also been accepted by this House, where the Government says that this Bill is just of a very casual nature, only a
small amendment here and small amendment there is called for and if these Bills were to be referred to the
Standing Committees much time would be taken therein and that might, in fact, frustrate the very objective of the
Bill. We have accepted that position and taken up for discussion various Bills here though, strictly speaking, even
those Bills should have gone to the Standing Committees.

Now, in this particular case, this is a new Bill, introducing a new concept, wanting to introduce a new forum for
decision of matters relating to taxes, all the disputes relating to taxes. Earlier after the decision of the Income Tax
Appellate Tribunal etc., the appeals would go to the High Court. Now that provision of appealing to the High Court
is being sought to be substituted by the National Tax Tribunal, a very substantive change in the law followed hence
till this date.

Please see the statement explaining the circumstances which had necessitated legislation by the National Tax
Tribunal Ordinance, which has to be the rarest of rare routes to be followed by the Government. Here casually they



are doing it. There is a three-para statement giving the reasons where the Chowksy Committee and the Law
Commission of India had recommended the setting up of tax courts, which they feel, with all the trappings of the
court, would again delay the matter, therefore, the Tribunal, under article 323 (b).

Having said that, now, see the last para, only three lines. Please permit me to quote that.

"As huge revenue is blocked in litigation because of pendency of appeal and reference is before the High
Court, which has adverse affect on the national economy, immediate action was taken."

Now, they are arrogating to themselves the power that way.

"Immediate action was taken by promulgating the National Tax Tribunal Ordinance, 2003 so that the said
Tribunal is established at the earliest to take up pending matters before the High Court."

Have they set up the courts? Have they set up the Tribunal within this period? If the Tribunal has been set up,
which are the cases which have been referred to the Tribunal? If the cases have been referred to the Tribunal,
what is the number of cases which the Tribunal has decided during this period since the day this Ordinance was
passed? What for was this Ordinance promulgated? With utmost respect, going all the way out to assure the
House, to assure the hon. Minister that we mean to assist the Government in passing the law, but at the same time,
the due procedure has to be followed.

Sir, sitting here, | was reading the Bill. With all respect to the people who have taken pains to draft this, | find
mistakes in the Bill, mistakes of drafting of language also in this Bill. Now, we will just discuss it in half an hour or
one hour and this Bill will be passed. | would urge that this matter should not be taken up and it should be deferred
and this matter should go to the Business Advisory Committee. In the Business Advisory Committee, we should
discuss this matter. Heavens are not going to fall if this Ordinance lapses. Often we find this argument from the
Government, 'Oh, this is a constitutional provision. If this Bill is not passed in so many days, it would lapse.' Nothing
is going to happen if this Ordinance lapses, unless the Minister stands up and tell me that the Tribunal has been
constituted.

Sir, | would urge with all humility that this matter should not be taken up, and this Ordinance should be allowed to
lapse. The Bill may be introduced. The Bill should go to the Standing Committee on Finance for discussion at
length, and then only the Bill should be passed. That is the way the Parliament should function. We should not rush
through the provisions like this where the jurisdiction of the High Court is being ousted for the sake of tribunals. | am
not expressing my opinion on the merits, | am saying about the procedure. This is undue, indecent haste which this
Government is showing in this matter and this Bill should not be taken up for consideration. | oppose the Ordinance.

SHRI P.C. THOMAS: As has been rightly shown by hon. Shri Bansal, this is a new Bill which proposes to set up a
National Tax Tribunal, in order to hand over the cases that are pending before the hon. High Courts to this
Tribunal. The number of the cases which are pending before the High Courts has increased like anything and the
disposals are only very little compared to the number of ...(Inferruptions)

SHRI PAWAN KUMAR BANSAL : Please tell us what have you done after 16t of October? What was the urgency?
SHRI P.C. THOMAS: Let me complete first. | am coming to the urgency.

MR. CHAIRMAN : Let him complete.

SHRI VARKALA RADHAKRISHNAN(CHIRAYINKIL) : You do not have any urgency....(Interruptions)

SHRI P.C. THOMAS: | am coming to the urgency....(Interruptions)

SHRI PAWAN KUMAR BANSAL : You have slept over this matter for five years. What is the urgency that it has
crept up immediately?

MR. CHAIRMAN: Shri Bansal, you are a senior Member. Please take your seat.

SHRI P.C. THOMAS: Then you might have slept because in 1992 itself there was a report. It appears that people
might have slept in this case ...(Interruptions)



SHRI VARKALA RADHAKRISHNAN : 1992 is about 10 years back.
MR. CHAIRMAN: Shri Radhakrishnan, please take your seat.

SHRI P.C. THOMAS: | was just suggesting that the number of disposals was too low when compared to the number
of cases which is getting into the pendency list and even one-fifth of the cases were not being disposed of. As on
1.4.2002, about 28,095 cases were pending whereas the disposal was only 6015. This is a very grave issue. Now,
the point is that many of the cases are of big amounts belonging to big companies and big parties and those are
getting stayed and the huge amounts which are not coming to the exchequer, to the Revenue Department that has
been the cause, and that has been the concern of the Finance Ministry. The Finance Ministry has reported again
and again that immediately some action has to be taken and the tribunal has to be formed. Sir, it has been found
that since huge amounts have been brought...(Interruptions)

SHRI PAWAN KUMAR BANSAL : | am sorry for the interruption. Kindly yield for a moment.

Sir, | am saying for the purpose of this Resolution. What was the urgency? This is on the merits. | will not dispute
that. Maybe if | were to speak, | would participate in the discussion, maybe | would even welcome the setting up the
tribunals. | am on a different point. Do you want the Parliament to deliberate on the Bills dispassionately at length or
do you just want to rush through the Bill? As far as bringing in a Bill replacing an Ordinance is concerned, this point
you have mentioned it in the Business Advisory Committee not once, but a number of times. It is because you cite
the Constitutional provision. Here | would only like to know from you one thing. The Ordinance was issued on 16"
October. What have you done from 161 October to this date? Please tell us.

SHRI P.C. THOMAS: | will come to that.

The main concern of the Government is that the revenue was getting blocked and the national economy was being
affected. Sir, my learned friend said that what action was taken thereafter; and what was the intention of the
Government in order to malign the Government. | would like to say that there was no specific intention here.

Sir, every action has been taken to implement the law, and the matter was under process. But, it is a fact that
several cases were filed and there has been a stay also. The stay orders were also there.

SHRI PAWAN KUMAR BANSAL: He said that | was maligning the Government. He said this. | do not wish to malign
the Government but | wish to enquire from him again, has the tribunal been set up.

Please say 'yes' or 'no". ...(Interruptions)

SHRI P.C. THOMAS: That is what | am saying. You please have the patience. Shri Bansal knows that the National
Tax Tribunal has not been formed yet and | do not dispute that. | was saying that when steps were being taken,
several cases were filed against the implementation of the Ordinance itself and stay orders were given by several
High Courts. That also is pending. So, the Government had some difficulty in setting up the Courts in between.
That is what | was trying to impress. It cannot be said that the Government was not acting upon the urgency.
Though steps were being taken, it is true that the final setting up of the Tribunal is yet to take place.

Now, Sir, a lot of actions have to be taken. It is not just immediately that the Tribunals can be formed. The actions
are on the way. It cannot be said that the Government has taken no steps so far.

Sir, it has also been pointed out that the Business Advisory Committee should again meet. This has been taken up
with the Business Advisory Committee. It is the Business Advisory Committee which has allotted the time. | think, we
can take full time, and if more time is necessary, that also can be requested and it is for the Members to decide.

Sir, at this stage, we have to see how fast we can set up the courts. We also have to see that the interest of the
Legislature in discussing the matter at length is not forfeited in any way. So many infrastructural arrangements have
to be made. Even if the Bill is passed, it is not that immediately on the next day, the Tribunal will be formed.

Sir, this Bill envisages about setting up of 25 Benches, 15 plus 10, in the Direct Tax Section. All these Benches are
also to be formed. All the cases are already standing transferred. My learned friend was asking as to how many
cases have been transferred. As far as the Ordinance is concerned, the day when the Ordinance is implemented, it
stands transferred. That is how we have to legislate and it has to be implemented.

The intention of the Government is not to see in any way that it is not sent to the Committee for further discussion
or it is not sent for further discussion in this House. | think, the Bill can be discussed at length and | would plead that
...(Interruptions)

SHRI PAWAN KUMAR BANSAL : The hon. Minister, in fact, has fortified my argument by saying that after the



passage of the Bill or issue of the Ordinance, it takes a lot of time to set up 25 Benches, infrastructural facilities, etc.

That rather fortifies my argument. Where was that plea? Between 16! October and this date, there is only two
months. ...(Interruptions)

SHRI P.C. THOMAS: That cannot be sought ...(Interruptions)

SHRI PAWAN KUMAR BANSAL : Why was then the procedure of Parliament circumvented? When | say
'Parliament’, | mean 'Standing Committees of Parliament'. Why are those Standing Committees being bypassed in
this House? Is this the way the Government going to follow?

Sir, | say, with all humility, that this is a matter, where if the High Court or the Supreme Court - | was not aware of
that part that there is a stay — stayed the matter, after all, they would have applied their mind to it. If nothing has
happened during this period and if this Bill were to go to the Standing Committee, nothing could happen whatever.
Sir, | suggest, with all humility, that this Bill should go to the Standing Committee. ...(Interruptions) The Government
should not stand on prestige. Nothing is going to happen if this Ordinance lapses. ...(Interruptions)

SHRI RAMESH CHENNITHALA (MAVELIKARA): Mr. Chairman, Sir, | would like to add one more point.
...(Interruptions)

MR. CHAIRMAN : Let the hon. Minister complete.
...(Interruptions)

SHRI P.C. THOMAS: Sir, about 12 cases have been filed. It is a fact that anybody can file a case, especially those
who may be affected, those who want more time to have their amounts to be stayed for a further time and others
might have gone for cases, and we cannot stop them from going for cases...(Interruptions)

SHRI PAWAN KUMAR BANSAL : Include a new provision for tax. ...(Interruptions)
MR. CHAIRMAN: Shri Bansal, please take your seat. Let the hon. Minister complete.

SHRI P.C. THOMAS: So, | would think that the matter is well-explained, though there is no intention, of course, on
the part of the Government to stand in the way of sending it to any Committee. ...(Interruptions) That is true.

SHRI PAWAN KUMAR BANSAL : Sir, you may kindly refer it to the Speaker. Do not take it up today.
...(Interruptions) Kindly refer it to the Speaker and leave the decision to the Speaker.
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MR. CHAIRMAN :He is not yielding. Let him complete.

SHRI P.C. THOMAS: Therefore, | would request that the hon. Member may kindly either withdraw the objections at
this stage, or | would request that the House may be pleased to take up the Bill for consideration.

MR. CHAIRMAN: Motions moved:

"That this House disapproves of the National Tax Tribunal Ordinance, 2003 (No.3 of 2003) promulgated
by the President on 16 October, 2003."

"That the Bill to provide for the adjudication by the National Tax Tribunal of disputes with respect to levy,
assessment, collection and enforcement of direct taxes and also to provide for the adjudication by that
Tribunal of disputes with respect to the determination of the rates of duties of customs and central excise
on goods and the valuation of goods for the purposes of assessment of such duties as well as in matters
relating to levy of tax on service, in pursuance of article 323B of the Constitution and for matters
connected therewith or incidental thereto, be taken into consideration. "

SHRI RAMESH CHENNITHALA (MAVELIKARA): Mr. Chairman, Sir, you know that right now a Repeal Bill has been
discussed and passed. If that Repeal Bill had gone to the Standing Committee, the Standing Committee would have
spent enough time. All the Standing Committees of this Parliament are spending enough time and they are going
into the details of every Bill which is referred to them. This is not an amendment Bill. This is an original Bill. This
original Bill has to go to the Standing Committee. Otherwise, what is the need for the Standing Committee? A
Repeal Bill had gone to the Standing Committee. It was discussed threadbare and the suggestions were given to
the Government. Some of the suggestions were approved by the Finance Minister.



As Shri Pawan Kumar Bansal rightly pointed out, this is a Bill which is going to have far-reaching implications in the
society. This is an original Bill. How can the Speaker allow them to introduce this Bill? This is an Ordinance
replacing Bill. ...(/nterruptions)
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SHRI RAMESH CHENNITHALA : | will take one more minute. This Government is making the Parliament a rubber
stamp. All the Ordinances are coming. This is an original Bill. This is defeating the spirit of the Standing Committee.
So, | urge upon you, Sir, kindly refer this original Bill to the Standing Committee so that the Standing Committee can
examine, scrutinise the Bill and give its suggestions. That is my humble request.

SHRI PAWAN KUMAR BANSAL : It is just a matter of one hour. It is 5 p.m. now. Kindly adjourn the House today.
This matter may be taken up tomorrow. You may refer it to the hon. Speaker. Let a decision be taken on this. We
will see tomorrow what we can do with this.

If that is not being done, then | raise the question of quorum. We are serious about this matter. Sir, please ask for
the quorum. They are rushing through the Bill with only five Members sitting on this side. Sir, if you are not
adjourning the House, then | insist on quorum. They want the Bill to be rushed through with five Members sitting.

SHRI RAMESH CHENNITHALA : Yes, Sir, we are demanding quorum.
MR. CHAIRMAN: The bell is being rung--
Now, there is a quorum. The hon. Member, Shri Ramesh Chennithala may speak now.

SHRI RAMESH CHENNITHALA : We are requesting the Government, through you, that in all good practices, it
should be sent to the Standing Committee because this is the usual practice. This is an original Bill. Otherwise,
please refer this Bill to the hon. Speaker. Let the hon. Speaker go into the details and examine the merit of the Bill.
Let him kindly take a decision on this Bill. You can take the other item. ...(Interruptions)
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PROF. A K. PREMAJAM (BADAGARA): Shri Varkala Radhakrishnan's name is there in the list. He should be given
the first opportunity. &€} (Interruptions)

MR. CHAIRMAN: One Member has already moved the Resolution. Shri Pawan Kumar Bansal has moved the
Resolution.

...(Interruptions)
MR. CHAIRMAN: The Resolution has already been moved.
...(Interruptions)
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PROF. A K. PREMAJAM : Shri Varkala Radhakrishnan is one of the Members who have to move the Resolution.
...(Interruptions)
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SHRI RAMESH CHENNITHALA : What is happening in this House? Is he speaking on the Bill? ...(Interruptions)

SHRI PAWAN KUMAR BANSAL : The Minister has not commended the Bill. How can Prof. Rasa Singh Rawat
speak on the Bill? ...(Interruptions)

SHRI RAMESH CHENNITHALA : The hon. Minister has to move the Bill. ...(Interruptions)
MR. CHAIRMAN: The Minister has already moved the Bill.
...(Interruptions)

SHRI PAWAN KUMAR BANSAL : Sir, | am sorry. We thought that he was speaking on the Resolution.
...(Interruptions) He cannot speak on the Bill. ...(Interruptions)

MR. CHAIRMAN: The Minister has already moved the Bill.
...(Interruptions)
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SHRI N.N. KRISHNADAS (PALGHAT): Sir, what is going on here? ...(Interruptions) You have called Shri Varkala
Radhakrishnan. ...(Interruptions) The Bill has not been moved for consideration.

SHRI RAMESH CHENNITHALA : No, sir; how can he continue to speak? ...(Interruptions)

SHRI PAWAN KUMAR BANSAL : Sir, he is speaking on the Bill. We were speaking on the Resolution.
...(Interruptions) You asked him to speak on the Bill. ...(Inferruptions)

PROF. A.K. PREMAJAM : Sir, the hon. Minister did not move the Bill for consideration. ...(Interruptions)

SHRI PAWAN KUMAR BANSAL : Sir, please stop him from speaking. ...(/nterruptions) | am sorry, sir. Please stop
him. ...(Interruptions)

SHRI MADHUSUDAN MISTRY (SABARKANTHA): Sir, it is not correct. ...(Interruptions) It is not the way.
...(Interruptions)

17.01_hrs.
(At this stage Shri Pawan Kunar Bansal and some hon'ble Members came and stood on the floor near the Table)

MR. CHAIRMAN : Please take your seats.

...(Interruptions)
MR. CHAIRMAN : Please go to your seats.

...(Interruptions)
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17.02 hrs.
(At this stage Shri Pawan Kumar Bansal and some other hon'ble Members went back to their seats)
MR. CHAIRMAN : | am giving the floor to Shri Shivraj Patil. Let us hear him.
...(Interruptions)
MR. CHAIRMAN : The hon. Minister has already moved it.
...(Interruptions)

SHRI SHIVRAJ V. PATIL (LATUR): Sir, we very strongly oppose to the promulgation of this Ordinance. This should
be taken note of by the Government. We have objected to the Ordinance moved by the Government a few days
before. In Committees also we have taken objection to it. Now, this Bill is a very important piece of legislation. This
Bill was introduced in the House. It was suggested that it should go to the Standing Committee. Why should it go to
the Standing Committee? It is because in the Standing Committee, those who have the knowledge of these kinds of
things, without following the directions given by their Parties in majority of the cases, could come to the correct
conclusions and then a report could have been given to this House.

Hon. Speakers from time to time in this House have ruled that any Bill which is introduced here has to go to the
Standing Committee unless and until it is approved by this House that without going to the Sanding Committee it
should be passed. In order not to see that this requirement of referring this Bill to the Standing Committee, if the
Government has issued the Ordinance and has come before this House, it is a colourable exercise of the executive
powers by the Government.

It is denying the opportunity to this Legislature to look into the minute details of the provisions of the Bill in the
Committee and in this House. Now, this kind of exercise of the Executive power is suggesting to this House that you
may be sitting in the Legislature, but we will use the provisions in the Constitution in such a fashion that your right
to hold us accountable does not hold us accountable at all. Should it be allowed? This is not an easy piece of
legislation. This is not a Bill with one or two clauses. This is not a technical Bill. This is the original Bill. This original
Bill is ousting the jurisdiction of the established judiciary in the country.

Sir, a Bill of this nature, which ousts the ordinary jurisdiction of the judiciary in the country, has implications and it is
provided in the Constitution of India that this kind of a Bill can not only be passed by Parliament, but it has to be
passed by the State Legislatures also. The constitutional provisions are there. You are not taking any step here,
but you are coming to the House through the Ordinance route. This is not acceptable. The Anti-Defection law was
passed by this House, without its going to the State Legislatures. When the Anti-Defection law had said that no
other court shall have the jurisdiction to go into the merit of the decision given by the Presiding Officer of this
House, it was discussed by the Supreme Court and the Supreme Court said that you are curtailing the jurisdiction
of the ordinary judiciary in the country and that is why, that provision is null and void. It was struck down. They were
on the verge of striking down the entire Bill as such, but they did not strike down the entire Bill and struck down only
that provision in the Bill which said that ordinary judiciary shall not have the jurisdiction. You are providing
something of this nature. It has various implications.

What are the reasons given? The reason given for promulgating this ordinance is that a huge revenue is blocked in
litigation because of the pendency of appeals and references before the High Court, which has an adverse impact
on the national economy and an immediate action was taken by promulgating the National Tax Tribunal Ordinance,
2003 so that the said tribunal is established at the earliest to take up matters pending before the High Court.

Sir, | charge the Government that this is being done to give relief to the people who have to pay money to the
Government. They would like to oust the jurisdiction of the High Courts. They would not establish the tribunals and
they will allow those people to continue to use the money which is to be given by them, to the Government. Where
there were laws passed to establish the debt tribunals, tribunals have been established, but judges are not
appointed and clerks have not been given. They do not have places to sit and they do not have other wherewithal
required to look into the matters, and those tribunals are not functioning. If the matters have to go to such tribunals,
it is not the Government which will get revenue; it will be those people, who do not want to pay the taxes to the
Government, who will get relief.

You, sitting there, ask us to act as Opposition Members. Now, we would like to act as Opposition Members. This
legislation will not go in this way. You shall have to send it to the Standing Committee. We will not allow it to be
passed in this fashion. What is the difficulty? You are saying that the NPAs are not being recovered. For how many
years the taxes are paid. The arrears are there for 20 years and more. One month's period would not have created
any difficulty. You are playing tricks with the Legislature; you are playing tricks with yourself; and you are playing



tricks with the judiciary. These kinds of things cannot be allowed. We will not allow.

Sir, if you are not in a position to give the judgement — | do not doubt your authority to give the judgement — as a
Member sitting as a Chairman of this House and feel little hesitant, let the hon. Speaker come. On this point, we are
not going to compromise. Let this Bill follow the regular procedure laid down for this purpose.

Sir, | have not done. How many crores of tax arrear are there? There are 80,000 crores of tax arrears. The existing
courts are not in a position to recover them and you are again coming to establish the tribunals.

May | tell you, we have to ask questions from the officers of the Finance Ministry as to why the Judges are not
appointed to man the tribunals, and so on. We will certainly not allow such tricks until the time we are sitting here.

MR. CHAIRMAN : It is only one clarification.
...(Interruptions)

SHRI VARKALA RADHAKRISHNAN (CHIRAYINKIL): Mr. Chairman Sir, | strongly oppose this Ordinance for the
simple reason that it will be the blackest day in the history of this House when you are the Chairman. Take it from
me. | am saying this because we are now implementing a Constitutional provision by an Ordinance unheard of in
the Parliamentary democracy.

Now, what is it? Article 323 B of the Constitution is being implemented by an Ordinance. Have you ever heard of a
Constitutional provision being implemented through an Ordinance? | can understand if there is some emergency, an
unforeseen circumstance, and because of that an Ordinance provision is used. Only in exceptional cases and in
emergency cases it is done, but here is an instance where there is a Constitutional provision pending for long.
Article 323 B is there and they want to implement the provision of the Constitution through an Ordinance. They are
making a mockery of the Parliamentary democracy.

They are making a committed legislation. The people on the other side may not get the opportunity to express their
opinion.

MR. CHAIRMAN: Please take your seat. No. You have already made your point.

SHRI VARKALA RADHAKRISHNAN : This is a committed legislation, which is unprecedented and unheard of, and |
strongly oppose it because it will be the blackest day in the history of Indian Parliament that we are implementing a
Constitutional provision. ...(Interruptions) | strongly oppose it.
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SHRI PAWAN KUMAR BANSAL : You give us a statement.
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SHRI SHIVRAJ V. PATIL : You are answerable to us and to the Parliament.
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"All matters and proceedings pending in appeals and references under the direct tax laws and indirect tax
laws before the High Courts shall stand transferred to the National Tax Tribunal on the date on which it is
established."
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were not going to fall.

MUEHT Sl Teb AT DS BIA1 BT (ALY, 8, U o HR$ o0 & TR & 9 3y o REgAe a9 € o fvam fegrer awmd € &
oTftherel ®Y gBT 8, STUD Higd AHed B [OT &, MU nfhwd B guT & 6 s R fhar €, wfh S B v & 3 T T W efie
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TERM 81 & W B, HIR 1Y J&i WX HY 43, &l W TN 89 43 A gAd 319 T ard 718l qodl 3R 981 WX daa 3 8 & & b hrefe=
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"As huge revenue is blocked in litigation because of pendency of appeals and references before the High
Court, which has adverse impact on the national economy, immediate action was taken by promulgating
the National Tribunal so that the said Tribunal is established at the earliest to take up pending matters
before the High Court."

Is this the urgency? Is this the situation in which you should issue an ordinance? Is this the situation in which such a
thing has to be done?
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o faegpe sralRfera 21 &€| (=r@em) It does not go with you at all.
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SHRI SHIVRAJ V. PATIL : Everything proper will be done.
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SHRI MADHUSUDAN MISTRY : We are opposing the procedures. ...(Interruptions)
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SHRI PAWAN KUMAR BANSAL : It is for the Ordinance.
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SHRI MADHUSUDAN MISTRY : What are we discussing, Sir?a€| (Interruptions)

|y "Eled AT o Ayl

SHRI PAWAN KUMAR BANSAL : Please refer to Rule 71. It says:

"Wherever a Bill seeking to replace an Ordinance with or without modification is introduced in the House,
there shall be placed before the House along with the Bill a statement explaining the circumstances which
had necessitated immediate legislation by Ordinance. "

| emphasis the words, 'immediate legislation'. Here, that statement does not justify. 7= & a@ w i @ € % & =
£a€| (aur)

SHRIMAT I SUSHMA SWARAJ : It may be your point of view that it is not justified but the statement has been laid
and all the procedural formalities have been observed....(Interruptions)
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qTd G WY, Id! 7 ot A1 IR B IHS a1€ 39 9 €1 Afh T @ Y 30 Fod WeH B Y| 3T ANRE B ar bR @ off | o

A PR Afg| ger € Ve sad o1 I8€| (@um)
SHRI KHARABELA SWAIN (BALASORE): Sir, | amon a point of order....(Inferruptions)
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&€, (@mam)
A AT @RS Ug ST 9ad | g W SR Ward SO d6a ot 7 &) Harel 99| uge | i Bl 71 UgH} qann R wen fF
A statement has to be laid. The statement has been laid....(Interruptions) Yes, it was requiring immediate

legislation. The hon. Member says that it does not justify. This is his point of view but the Government thinks that it
is justified. A Statement has been laid and all the procedural formalities have been observed.
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1996 # 32 aNfEH oMMy, 1997 #H 31 INEH MY, 7a a1 3R §9& Twiwl Bt G¥hR oft| 714 &9 1998 H o SWSH! JaA=1 # 20 3NFEH Mg/
BN IS H 1099 ¥ = TS MU, 2000 ¥ Had Uid ATS9 MU 3% 2001 & 12 nfSHT 3My| 3Mq 29, 32 MfESHY A & A1 NMUH! T

ATl &, SED qhEe F B Uid, T AT 12 IS A € ar & e E el IS€] (exaar)
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SHRI KHARABELA SWAIN : Sir, | am on a point of order.
MR. CHAIRMAN: What is your point of order?
SHRI KHARABELA SWAIN : Sir, | am referring to Rule 71(2) which says:

"Whenever an Ordinance, which embodies wholly or partly or with modification the provisions of a Bill
pending before the House is promulgated a statement explaining the circumstances which had
necessitated immediate legislation by Ordinance shall be laid on the Table."

The statement has been laid. Rule 72 talks about the procedure when introduction of a Bill is opposed. There is no
specific rule with regard to the opposition to an Ordinance.

17. 42 hrs. (Mr. Speaker in the Chair)
SHRI VARKALA RADHAKRISHNAN : You are wrong. There is a provision in the Constitution...(/nterruptions)
MR. SPEAKER: Shri Radhakrishnan, he is raising a point of order. Let me listen to him.

SHRI KHARABELA SWAIN : Sir, my point is that there is no specific provision mentioned in the rule book with
regard to the opposition to an Ordinance. Actually, Ordinance and the Bill are just the same. Rule 72 talks about the
procedure when introduction of a Bill is opposed. Paragraph 3 of Rule 72 says:

"Provided further that the Speaker shall forthwith put to vote the motion for leave to introduce a Finance
Bill or an Appropriate Bill."

Sir, what | mean to say is that if they oppose it, you could put it to vote whether it should be introduced and debated
upon or not. So, you should put it to the vote of the House.

SHRI PAWAN KUMAR BANSAL : Sir, this is the only case, you would permit me to say, where the statement
explaining the circumstances which had necessitated legislation does not mention the facts that because these-
these things had happened, the Parliament was not in Session, immediate action had to be taken, otherwise this
would have happened, etc. | have seen all the statements and everywhere this is mentioned that since it is to be
done but Parliament was not in Session, therefore, the Government was compelled to take this action. This is the
sole case where | find a casual and a very flippant statement where they just say that they have ousted the
jurisdiction of the High Court with all the arrogance that the hon. Minister had shown...(Interruptions)

THE MINISTER OF PETROLEUM AND NATURAL GAS(SHRI RAM NAIK): Was it arrogance?
SHRI PAWAN KUMAR BANSAL : Please understand what this word means.
SHRI RAM NAIK: | understand it but you have to use the word which should be appropriate.

SHRI PAWAN KUMAR BANSAL : Well, I think, | do not need really that guidance from you howsoever senior you
may be....(Interruptions)

SHRI RAM NAIK: You would have forgotten what you said earlier...(Interruptions)

SHRI PAWAN KUMAR BANSAL : Sir, | stay with what | said because it was said that s sroft #=ff & Hrea €, S &
e € S9e fRame | gl



| would humbly submit that this is the first case where the statement does not refer to the urgency part which is why
that action had to be taken during the time when the Parliament was not in Session. Invariably, not invariably but
always any statement which is laid, talks of that. It would say that it was done because of certain emergent
situation. There is no emergent situation here. This situation has been prevailing over the years. In the statement
itself, they say that the number of cases pending in the High Court are as many as 28,000. This has not suddenly
cropped up which require something very immediate action. We are saying that it is the prerogative of the
Government to bring in a piece of legislation. Then that piece of legislation goes to the Standing
Committee...(Interruptions)
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SHRI PAWAN KUMAR BANSAL : In the Standing Commiittee, all these things are discussed. That is what we are
saying. We are not saying that you do not have the right to bring forward a Bill.

We are not saying so. We are saying that when the Government brings in original Bills like this, they should not call
for the ordinance route. Ordinance route is resorted to when something is emergent and for something that
happens overnight. t@en @1 =ftw & wmft € and on that some immediate action is called for as it was in the case of
the People Representation Act. The provisions were like that. It was because the Election Commission had
suggested something; the officers had to be appointed; the elections were pending and the Parliament would not
have met before the elections, therefore, an ordinance was called for. We did not say that it should have gone to
the Standing Committee. We have not said that in case of other ordinances. But here is a matter where in the long-
term perspective one feels that instead of the High Court, this matter should go to a Tribunal, whatever be our
views on that otherwise. That is a matter on which we say that it should not have gone through the route of
ordinance, particularly as you have got the lessons yourself when the setting up of the Tribunal had been stayed.
There was no action whatever. They have to justify that from the date of promulgation of the ordinance till this date,
when the Government has given us this statement, they have done something. All that the hon. Minister of State for
Law says is that under the Act all the cases stands transferred. Where have these cases been transferred? The
hon. Minister says, "cases shall stand transferred to the Tribunal on the date the Tribunal is established'. | asked
the hon. Minister, before you came to the Chair, one simple question. | asked him to tell us whether the Tribunal
has been set up or not. How many benches have been set up? Have the cases been transferred to that? Have they
started dealing with the cases? If nothing has happened like that so far during this period, then that by itself knocks
down the argument of the Government that there was some urgency, some immediate need to promulgate an
ordinance. If that has not been done, then the Government should not stand on prestige.

Sir, now | would request you, since you, the custodian of the House are here, that this is a matter that should go to
the Standing Committee. What would happen? As has been said by the hon. Parliamentary Affairs Minister, the
ordinance would lapse. But there will be no loss of face in this case. The Government need not stand on prestige.
Had some action been taken, then we would have accepted it. Why should the collective wisdom of the Standing
Committee be not applied in discussing the provisions of this Bill? | can point out to you so many errors in this,
including grammatical errors. This has been our experience that no Government accepts anything here. Only in the
Standing Committees we discuss the provisions of the Bill dispassionately cutting across party lines and that we
come to a consensus and then recommendations are suggested and the Government for that matter accepts those
and then a Bill is brought before the Parliament. We are only wanting that course to be followed. In your absence
we had made that submission. We are happy that you are here now before this matter could be disposed of. That is
the request we made. This matter is not for the Government to decide. It is the prerogative of the hon. Speaker to
refer any Bill to the Standing Committee and nothing is coming in his way, whether it be an ordinance or anything
else. You would only have to exercise your discretion keeping in view the circumstances where something of that
nature could happen in the meanwhile unless you take action under the ordinance or the law stipulated by the
ordinance, some such thing could happen that could lead to an irretrievable situation. That is not the situation here.

Sir, therefore, we urge upon you to exercise your jurisdiction that such original bills that call for a massive change in
the existing law should be referred to the Standing committee. That is the request we are making to you.

MR. SPEAKER: | am not going into the details of the Bill. But before | say something on this, | know and as |
understand, it has been discussed a number of times in the BAC that all Bills should be sent to the Standing
Committee. This point was raised a number of times by Shri Shivraj Patil and generally the Government also has
agreed. In the last Business Advisory Committee when it was decided that this particular Bill in the form of an
ordinance is to be brought sometimes, | think four hours time was also allotted to this, it was agreed in the BAC.
Was it not possible to stop it there only and say that this was not possible? That is the only question that | would
like to ask.

SHRI PAWAN KUMAR BANSAL : Sir, | being a Member of the BAC, do not know whether it is competent to refer to
that here or not. But you would recollect that | raised a general opposition to the ordinance. We did not discuss the



contents of this Bill. | hope | am not wrong when | am saying this.
MR. SPEAKER: May not be in details but what the ordinance is, was explained.

SHRI PAWAN KUMAR BANSAL : Sir, maybe something is lacking in me but it is for the first time | am seeing this Bill
today.

We did not discuss the contents of the Bill there. Sir, you would know that time is often marked for many many Bills
which do not come up and there have been instances in the past where the Business Advisory Committee had
allocated time but when the Bills were taken up for discussion here, there had been demands raised. | raised a
demand about one Bill here and it was sent straightaway to the Standing Committee. And after that, during the
course of discussion, it has happened on many many occasions that the Bills have gone to the Standing
Committee.

SHRI RAM NAIK: Was it an Ordinance?

SHRI PAWAN KUMAR BANSAL : No. It does not really matter. srRr s a8 7T 8, 7R §& T61 81 T 8, o fde e
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MR. SPEAKER: No cross-talk please because | want to conclude this point.
...(Interruptions)

MR. SPEAKER: Shri Shivraj Patil, you are also very well aware that as far as possible, in the case of a Bill in the
form of an amendment, normally — there are exceptions - it is passed as soon as it comes to the House. It is not
referred back again to the Standing Committee normally.

SHRI PAWAN KUMAR BANSAL : Sir, it is an original Bill.
MR. SPEAKER: Yes, this is an original Bill.
SHRI SHIVRAJ V. PATIL : This is not an amendment.

MR. SPEAKER: | know. But this is replacing an Ordinance and in such cases, discussion has taken place in the
House. There are a few exceptions.

SHRI SHIVRAJ V. PATIL : Let me make a very humble submission. We generally value your views very greatly and,
as Members of this House, we are expected to abide by your ruling also. Ordinances are not discussed in the
House. In the Business Advisory Committee, we fix the time. But you know how the time is fixed. | had raised that
they wanted to repeal 30 Bills by just passing one Repeal Bill. Is it possible for the Members to have read all the 30
Bills and say 'yes' or 'no'? We wanted to know what kind of Bills are there and read them. As regards this Ordinance
also, was it not necessary for the Government to explain that this is an Ordinance and this has to be passed for
certain reasons? It was not suggested to us. We were just thinking that it is a routine matter. Moreover, may |
submit that in the Business Advisory Committee, we do not consider the contents of the Bill because time is not
available. We consider the time, the sequence of the Bill and not the contents of the Bill in the Committee. The
contents of the Bill should have been explained to us. It should have been explained that the jurisdiction of the High
Court is going to be ousted by passing this Bill. This is a very important matter. May | read out the provisions of the
Constitution, specially article 3687...(Interruptions)

Sir, there are three methods by which the Constitution is amended. One method is by simple majority when the
boundaries and other things have to be changed, the second method is by two-thirds majority, and the third method
is by two-thirds majority and ratification. These are the three methods. Now, in which cases two-thirds majority and
ratification are required? Whenever we deal with matters relating to Judiciary, whenever the jurisdiction of the High
Court or the Supreme Court has to be curtailed or is going to be affected, then it has to go for ratification. Here, in
this case, what is the Bill trying to do?

This Bill is saying that the cases which are with the High Courts will be transferred to this Tribunal. This is not an
amendment to the Constitution. This is a Bill to make a law. Yet this Bill is trying to oust the jurisdiction of the High
Courts. This Bill is trying to transfer the appeal cases from the High Courts to the Tribunal. Previously the Tribunals
were there, but the appeals could go to High Courts. But this Bill is saying that the High Courts shall not have the
jurisdiction and all the cases will be transferred from the High Courts to the Tribunal. Is it a simple thing? Anything



relates to the Executive, anything relates to the Legislature, anything relates to the Judiciary, there are special
provisions as far as the Constitution is concerned. If it were a Constitutional Amendment, it could not have been
passed by simple majority and without sending it to the State Legislature. But what could not be done by amending
the Constitution by this Parliament, this Parliament is trying to do it by passing the law saying that High Courts shall
not entertain these cases and these cases shall go to the National Tax Tribunal. Now, is it not a big thing? Was it
discussed in the House? We have not read everything here. The Ordinance was promulgated. The only thing in
this case is that the Government has promulgated the Ordinance, so it says that it has to be passed by us. Should
the Government stand on prestige? Supposing we have doubts, let them clear the doubts in a proper manner.

If this reasonable argument of ours is not acceptable to the Government, you know that the House is adopting
unreasonable methods. When unreasonable methods are adopted, we succumb to it. But when reasonable
arguments are advanced, we just brush them aside. Is that a correct thing to do? What is going to happen if this
Ordinance is not passed excepting that the prestige of the Government will be dented? They would say that you
should have understood the implications of this Bill. It should not have come before the House in the form of an
Ordinance and that it should have come before the House in the form of a Bill which you have not done, so we are
objecting. Excepting that what is going to happen?

They have to constitute 25 Tribunals. These 25 Tribunals will not be constituted by them within a short period of
time. There were debt Tribunals constituted, but they have not appointed judges for those Tribunals, clerks are also
not appointed and nothing has happened. How is it urgent? Is it simply because you say that it is urgent we have to
accept it? Is saying that there are pendency of cases in the High Courts and one lakh crores of rupees of tax
arrears, a logic? For 25 years this could not be done. By issuing the Ordinance you will do it! Is this what we should
accept?

| am very humbly submitting to you, Sir, that we are subject to your direction, yet in this case we are not going to
submit. If we adopt a method which we think is correct in this case, please do not mind.
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SHRI SHIVRAJ V. PATIL : This is playing trick with words.
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SHRI SHIVRAJ V. PATIL : Is this the way that the Parliamentary Affairs Minister should respond to this
issue...(Interruptions) | do not expect it from you, Madam. ...(Interruptions) If this is your argument, then, | will also
ask my other friends to argue in the same language in which you do....(/nterruptions)
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MR. SPEAKER: Hon. Members, you are aware that today there is an important function of Rajya Sabha in the
Central Hall. Therefore, the House has to be adjourned now. We can take it up again tomorrow or whenever it
comes up for discussion.

Before adjourning the House, there is only one report of the Business Advisory Committee to be presented to the
House. May | ask the Parliamentary Affairs Minister to present it?



