16.09 hrs . (Dr. Laxminarayan Pandeya in the Chair)

Title: Further discussion on the Scheduled Castes and the Scheduled Tribes (Reservation in Services) Bill, 2000
moved by Shri Pravin Rashtrapal on the 27" July, 2001 (Cont.)

MR. CHAIRMAN : The House shall now take up ltem No.60 of today™s List of Business. Shri Adhir Ranjan
Chodhary.

SHRI ADHIR CHOWDHARY (BERHAMPORE, WEST BENGAL): Thank you, Mr. Chairman Sir. Shri Pravin
Rashtrapal has introduced the Scheduled Castes and the Scheduled Tribes (Reservation in Services) Bill, 2000.

Sir, | extend my wholehearted support to the Bill and | must urge upon the entire House so that they also come
forward in supporting this Bill because the keynote of this Bill does not confine to any constituency, any region or
any State. It is as important as our national issue because the essence of this Bill is concerned with the welfare and
wellbeing of the depressed and downtrodden people who still belong to the fringe community in India.

As per Cole, the Welfare State is a society in which all the possible minimum standards of living and opportunity
becomes the possession of every citizen. We have already made a long stride since Independence and we have
made a significant contribution in various fields — science, technology, history, philosophy and literature. But still,
many observed that we are discussing again for the reservation and for the wellbeing of the Scheduled Castes and
Scheduled Tribes. | think, it slightly insults us. Sir, we should not degenerate this House into an arena of scoring
the political brownie points out of this issue. Reservation is a mechanism so that the backward class and the
depressed class of our society can move forward to ensure upward mobility. Therefore, the founder member of our
Constitution had envisaged the Reservation Policy in line with the affirmation action in America, Bhoomi Putra
preferences in Malaysia. However, it is found that in spite of scores of legislation and in spite of manifold measures,
still social discrimination and economic discrimination are continuing unabated.

Sir, the founding fathers of our Constitution commit, under article 46, that State shall promote with special care the
educational and economic interests of the weaker sections of the people, particularly, the Scheduled Castes and
Scheduled Tribes, and shall protect them from social injustice and all sorts of exploitation.

But now various news are getting prominence, which also strikes our conscience. Still, there are 5,77,000
scavengers. At the dawn, they are carrying the night soil over their heads. Can you imagine that during the years
from 1991 to 1998, the number of atrocities against the Scheduled Caste and Scheduled Tribe women had
increased at an astronomical height of 27,4857 However, in the year 1989, we had passed a Bill in this House for
the protection of the Scheduled Caste and Scheduled Tribe people against atrocities. Now, | think this is the right
time to have introspection as well as retrospection of what we have done for the last several years. Here, we do not
intend trading any charges against each other. May | recollect a few sentences from Dr. Ambedkar?

"The untouchables may be defenceless now. But one day they will be strong. As there is justice upon
earth, there is no bank to keep the accumulated anger of the Dalit people ".

The real progress of India 20 years henceforth will be of what have you done for those repressed people. So the
progress of India will be what you have done for the people of the backward classes. It is naive to say that India is
still infested with various kinds of social discrimination and atrocities against the Scheduled Caste and Scheduled
Tribe people. Our Constitution has awarded various kinds of reservation in Parliament, in Legislatures, in education
and in jobs also.

Sir, | refer a few instances which may help you to understand the discrimination. In respect of 15 per cent
reservation in the Central services, their representation was for 8.23 per cent in Class | posts; 10.47 per cent in
Class Il posts; and 14.76 per cent in Class Il respectively. In banking sector, it is for 7.29 per cent in Class | posts
and 13.7 per cent at the clerical level posts.

MR. CHAIRMAN : Shri Adhir Chowdhary, we are not discussing the whole Reservation Policy. You come to the Bill.
SHRI ADHIR CHOWDHARY: This is very much related to the Bill.
MR. CHAIRMAN: This is regarding reservation in private establishments.

SHRI ADHIR CHOWDHARY : Sir, in public enterprises, the representation is simply as nearly as 4.86 per cent in
Class | posts and 6.17 per cent in two other levels.

Actually, | think, it is very much related.

This Government, a few days ago, was found fighting with all the arguments at its disposal so that the issue of



caste would not be included in the forth coming world conference in Durban.. They have exhausted all their
resources to put up stumbling blocks on how to exclude our depressed classes from the world body. They have
raised a very ridiculous bogey saying that it is the internal matter of our country. | would like to read out a few lines
from the Economic and Political Weekly of July 7-13, 2001:

"Ambedkar showed that boundaries for solutions to the problem of caste discrimination are not to be
drawn around the village, district, state or nation. What is an internal solution or an external solution
should not be determined by geographic borders or national boundaries. A solution is internal when it
makes use of democratic, constitutional and legal spaces, bodies and mechanisms to which the state by
its own volition is obligated. The United Nations World Conference Against Racism s an internal
mechanism with respect to India, because India freely chose to ratify CERD in 1969, thus making it
binding upon the nation. Terrorism or some other undemocratic methods are external solutions.
Therefore, to raise the problem of caste discrimination for attention and action by CERD and the WCAR
is not to seek an external solution. It is rather a constitutional, lawful and democratic means to by which
dalits and other similarly discriminated communities hope to strengthen laws which until now have failed
to protect them from discrimination. Utilising international human rights mechanisms can only empower
their respective governments to fulfil their own constitutional and legislative obligations, thus
strengthening the national integrity and renewing the nation in its striving to approach the ideals
conceived in its constitution.”

By doing so, the NDA Government has exposed its hidden agenda. The agenda is that those who believe in the
varna system of our society, who believe in the ideology of the Medieval Ages, who want the people belonging to
the Scheduled Castes and Scheduled Tribes, should not move forward and earn a space in this country and in the
international arena also. A salient feature, on which | must lay emphasis, is that soon after liberalisation and
globalisation, job opportunities have been shrinking at an alarming pace, which might further deteriorate the already
miserable situation of the Scheduled Castes and Scheduled Tribes. Therefore, | request this Government to evolve
and devise a mechanism in line with the Diversity Department of America so that people belonging to the Scheduled
Castes and Scheduled Tribes could be provided job opportunities in private sector also.

With these words, | conclude.

SHRI KHARABELA SWAIN (BALASORE): Sir, | fully agree with the point that if any part of the body were diseased,
it would definitely pain the entire body. If the Scheduled Caste and Scheduled Tribe population of the country,
which is substantial, suffers, it is very natural that India, as a whole, would suffer. It is also because of this reason
that India has suffered in the past.

In the Bill introduced by hon. Member Shri Pravin Rashtrapal, he has mentioned about reservation in services for
the Scheduled Castes and Scheduled Tribes in the Central Government and State Government establishments. To
that extent, | fully agree with him.

If the Government has assured that certain portion of the jobs will be reserved for the Scheduled Castes and the
Scheduled Tribes, it should be so, and if anybody has not done it, he should be punished. | fully agree with this.
Now a question is raised about the private sector. Yes, it is possible. We can demand that. Because of the onset of
liberalisation and globalisation, gradually more and more Government sectors will be turning into private sectors.
Because of the privatisation, more and more people belonging to the Scheduled Castes and the Scheduled Tribes
will lose jobs. But here, the point is that in the private sector, if you provide for reservation, who will ensure that the
reservation policies are actually adhered to? We are now bringing Bills here and we are shouting everyday in the
Parliament that even in the Government sector — where there are so many Scheduled Castes and the Scheduled
Tribes officials, Ministers, MLAs, MPs etc. — we have not been able to introduce 100 per cent the rules and
regulations of the Government. Then, how can you expect that it will be done so in the private sector? Who will
ensure it?

So, my point here is that it is natural that there is a section of the populace in India who do not support this
reservation. Since they are in very important positions, all the time they would try to scuttle this reservation policy. |
know it. The same thing will also happen in the private sector. My point is that now for the upliftment of the
Scheduled Castes and the Scheduled Tribes, the onus lies more on that community, more on the Scheduled
Castes themselves, more on the Scheduled Tribes themselves than on others. Expecting that the Government will
do it or the other communities will do it, I do not think, is going to yield much result.

| will raise a basic question here. | am not against anybody. | will raise a very fundamental question. There are so
many |AS officers and Class-l officers in the Central Government belonging to the Scheduled Castes. How many of
them have married from the same community? You will be surprised to know the details. | have seen in my State
and in most of the states that the moment the IAS officers belonging to the Scheduled Castes get into those jobs,
they marry from the upper caste. They simply forget about their own community. Wherever they go, in the process



of Sanskritisation, they feel themselves to be more like the upper caste people than the Scheduled Castes.

So, my point is that who will see to it that the benefits of the reservation will percolate down to the poorest of the
poor. In the Scheduled Castes and the Scheduled Tribes you will see that in the first generation those people got
the benefit of the reservation. In the second generation, their own children got it. It never percolated down to the
poorest of the poor of the same community. VWWhose responsibility was it? Of course, | agree that unless two or three
generations of the people get this reservation, it will not be possible to stand up to the upper caste people who
have got the privilege for thousands of years. | agree with this. But still, gradually, | believe that people from the
same community should see to it that the benefits percolate down.

Another point is that you take the example of a private factory owner who will look his own interest. If he finds that a
boy or a girl belonging to the Scheduled Castes is a very good worker, he himself will give the job etc. because that
would prove to be very cheap to him. The labour will be comparatively cheap. A Scheduled Caste worker will
definitely work with lesser wage than what is given to an upper caste worker.

Now, the thing is that proving oneself to be capable is important. In our country, why does the child labour flourish?
It flourishes because it is cheap. Similarly, if the owners of establishments find that a Scheduled Caste or
Scheduled Tribe worker is capable and also cheap, he himself will take him in his establishment. There is no need
of any reservation there.

Now, we take the examples given by Shri Chowdhary who was just mentioning about America, about affirmative
action in America and the Bhumiputra System in Malaysia. He was mentioning about these things. Under
Bhumiputra System, there is some sort of provision of reservation for the local people from the down-trodden, which
means the local Muslims who form 52 per cent of Malaysia's population. They get some reservation. Just a month
back, | had been to Malaysia and the Prime Minister of Malaysia, Shri Mahathir had issued a statement that
‘wherever | am going, my own people are coming with more and more demands for reservation. How long shall | go
on giving them reservation, if they do not prove themselves to be capable - educationally, economically and in the
field of business?'

Sir, my point is that when the Government is there for the confidence building measures among the Scheduled
Castes and the Scheduled Tribes, it is also the responsibility of the same community to look after themselves. Take
the example of America. Why are Black judges there now in America? Why is there Black judge in the American
Supreme Court? It is only because of the pressure from the community of Blacks and the minorities that it has been
possible to have a Black judge. Now, in America, the minorities and the Black see only those TV programmes
where the anchor is a Black. They buy only that product which is specifically produced for them. They go for that
industry which only talks about them.

My only appeal to the Scheduled Caste and the Scheduled Tribe community is that they should also go for that.
They should have economic pressure on the society and on the industry so that the industry produces specific
products for them, which the industry will sell for their consumption only. My suggestion is that liberalisation is a
generic process and gradually, there will be less and less jobs in the Government sector.

I will just mention one point here. Take the example of multinationals coming here. When the multinationals enter
this country, there will be necessity of management experts. They will not take history and political science
graduate; they will want management experts, system analysts and engineers. They will require all the specialists.
Does the Scheduled Caste and Scheduled Tribe population have people of that quality? The plus point is that there
should be education for them. The Scheduled Caste and the Scheduled Tribe community should demand, instead
of reservation in the jobs, more for education which will produce more number of such engineers, academicians and
computer engineers so that they may also become a part of the nation-building and a part of the vibrant community.
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SHRI ANADI SAHU (BERHAMPUR, ORISSA): | must congratulate Shri Pravin Rashtrapal for having made proper
home work for presenting this Private Members Bill on the Scheduled Castes and Scheduled Tribes.

Unfortunately, many of the provisions that he has indicated in this Reservation of Services Bill that he has
presented in the House have been implemented. To my mind, his Bill has four aspects. The first one is expanding
the scope of reservation. That is the crux of the problem that he has tried to put here in this Bill. In definition of
clause 2(b), he has tried to encompass not only Government services, semi-Government services but also private
services including those institutions, organisations, and bodies which have been registered under the Companies
Act. | would come to the merit or demerit of those things, later. But | would only enumerate four types of matters
which he has tried to say in this Bill. The second point is that the reservation should be in perpetuity. The third
aspect is about relaxation of the norms not only at the time of appointment but also in promotions. The fourth aspect
relates to blanket immunity against court orders including that of the Supreme Court which means amendment of
article 141 which says that any interpretation of the Supreme Court is to be taken as a law. That is what the
Constitution says. But by introducing this Bill, he has tried to say that article 141 of the Constitution of India would
be infructuous. These are the four points on which he has presented his Bill to the Lok Sabha.

When he talked on this Bill, there was an attitude of sneer of cold command. That sneer of cold command is quite
appreciable because for centuries together, the Scheduled Caste people had been marginalised, had been
deprived of and had not been thought of. Jaimini's karmakand had first started the division; Manu's code
strengthened the division; and later on, the Brahmin community created problems for a group of people who later on
were called the Scheduled Castes. Although, those people had a very rich language, they even had kingdom.

During the Mahabharata period, when Yudhishtira and his brothers were being taken in a procession, Duryodhana
had ensured that Vidhur does not talk to them.

They were going to the Chaturgrih. Vidur talked to Yudhistir in Mlechha language and that language was not known
to Duryodhana. It was a necessity in those days to learn all languages, including Mlech language. You would also
appreciate that in Sanskrit literature of the seventh century, Katha Sarit Sagar was nothing but a translation of
Miech stories that were prevalent in North India.

SARDAR BUTA SINGH (JALORE): Was Vidur a Mlechha?

SHRI ANADI SAHU : Mlechha is, in the modern parlance, a Scheduled Caste. It was not so in those days.
SARDAR BUTA SINGH: Are you aware that Vidur was also a Shudra?

SHRI ANADI SAHU : | cannot answer this question.

SARDAR BUTA SINGH: He had not acquired Mlechha language; it was his mother tongue.

SHRI ANADI SAHU : Whatever it is, Yudhistir acquired that language. Among the 64 arts, Mlech language was also
taught to him because for the administration of the kingdom, Mlech language was necessary. That is why, among
the 64 arts taught to Krishna and Balaram, in the Ashram of Sandipan one of the arts was learning the Mlech
language.

SARDAR BUTA SINGH: Mlechha is more derogatory than Shudra.

MR. CHAIRMAN : You are going to speak on this subject. At that time you can make these points. He is not
yielding. Shri Anadi Sahu, please address the Chair.



...(Interruptions)

SHRI ANADI SAHU : You can say that my knowledge is shallow; | do not mind it at all.

I do not equate Scheduled Castes with the Scheduled Tribes because Scheduled Tribe people by nature do not
have any inferiority complex. But a Scheduled Caste has it because of having been marginalised over the ages.
They lived near the upper caste people but did not received any recognisation. That marginalisation has created
the problem. That is why, protective discrimination has come and that protective discrimination has to stay in order
to ensure particularly that the Scheduled Castes come up to certain standards along with the high castes. | do not
agree with what Shri Kharabela Swain had said about inter-caste marriages is necessary because by this type of
marriages the inferiority mindset of certain group of people would go. Once the inferiority mindset goes, they would
be able to go with the mainstream society.

It has been said by social scientists that the inferiority mindset of a Scheduled Caste will go after the third
generation. A generation in earlier days used to be twenty years. Now, since the life span has increased, it could be
30 to 40 years. So, it would take about 120 years to change the mindset and the inferiority complex. To change that
mindset, it is necessary to give reservation and that reservation has to continue for a pretty long time. But, giving
more scope and more situations would create a problem. | would say that if you take a lemon and squeeze it, up to
a certain point it is all right; but beyond a point it becomes bitter. Once that bitterness comes, it would create
problems. This bitterness is now apparent in the Urban middle class.

What is happening now? Right from 1947 we have been continuing with this reservation. | do not agree with Dr.
Raghuvansh Prasad Singh that there is no law for reservation. There are Articles 16(4) and 335 for giving these
reservations. He was a member of the Standing Committee on Home Affairs when we discussed the 66! Report
relating to the Constitution (Eighty-eighth Amendment) Bill. This point had come up at that time whether relaxation
in promotions, lowering of qualifying marks at the time of appointment should be taken up under Article 16(4) or as a
proviso to Article 335.

It is because Article 335 says "consistently with efficiency in administration”. That is what it says. | would read only
that portion. It says:

"Claims of SCs/STs shall be taken into consideration consistently with the maintenance of efficiency of
administration.”

The framers of the Constitution thought it proper that to run the administration, certain type of efficient people have
to be there and | do not say that certain type of efficient people are not there in the SCs and STs. Take the case of
Dr. B.R. Ambedkar. Did he come under the reserved category of people? No. There are people like him now. But in
some other ways, it would be necessary that protective discrimination should not be extended beyond a point
because we have to run the administration properly. And Government administration can run by fits and starts
because the system is such that you can put people into it and the system will go on. Maybe, it will not go at a
speed of 100 kilometres but it will go on limping at the speed of 20 or 30 or 40 kilometres. So, if you give
reservation in Government service, there is nothing wrong in it. But, in the competitive atmosphere of the present



day society, to think of giving reservation in private services, as is the definition of establishment which has been
proposed to be put in force by Shri Pravin Rashtrapal, | think, it is fraught with danger. In my opinion, the scope of
the definition should not be expanded to include all other private establishments. That will create problems of
greater magnitude.

Secondly, as | said, | am not in agreement with reservation in perpetuity because as you go on giving reservation,
the inferiority complex will continue. As | said earlier, at some point of time, we have to taper the reservation facility.
Unless we taper it, it would not be possible to get out of the mindset which has been there. Shri Kamath, a very
good journalist, has indicated after a lot of discussion with people that this mindset can go, if there is tapering of the
reservation policy. As | said earlier, tapering should come after 100-120 years.

| would request you to go through the reservation benefits which have accrued to different groups of people in
Scheduled Castes. You may see that only the creamy layer has been able to get the best out of it.

There are three types of people in Scheduled Castes, as far as my knowledge goes. Sardar Buta Singh may not
agree with me. One is touchable Scheduled Castes, another type is middle type people and the third one is people
who are absolutely degraded, untouchables and kept away from the village. Those who are from the touchable
Scheduled Castes have made the best use of the reservation policy. In my State of Orissa, there are washermen,
fishermen and the Pana community. They are the touchable groups. The panas weave, the fishermen catch fish
and the washermen wash clothes. The reservation policy has given benefit to these three types of groups, that is,
the fishermen, washermen and the panas and they would not touch the hadis, the scavengers. In my State, the
hadis have not got the benefits. So, what has happened now? It is because of this reservation policy that the crust
is coming up. The creamy layer is taking the best of the reservation policy itself. There is a necessity to change this
mindset. As | said, it should not be in perpetuity. There must be some sort of a check and balance to see that those
of the Scheduled Castes people who are down-trodden and almost at the bottom of the social strata and fabric,
must be brought up. That is why, | say that when we think of tapering, it should come by piercing the social strata of
the Scheduled Castes community itself. As | said, perpetuity has not to be taken up immediately but taken up after
due deliberation.

| will now come to relaxation of norms for promotions. This matter was discussed, as | said earlier, in the Standing
Committee. The Standing Committee in its wisdom had thought like this. With your permission, | would read two or
three sentences from the Standing Committee Report. It says:

"It was thought whether it would be possible to give promotion on qualifying examination and evaluation of
standards. "

But the Committee was not sure whether it would be a proper course. Shri Rashtrapal has also pointed out about
the roster points. As a policeman, | had seen that if you give promotion on the basis of roster points, it creates a lot
of heart burning. A junior officer who has been trained by the senior becomes his senior. Take the case of Sub-
Inspector of Police. As | was the policeman, | am inclined to talk about policemen only. A person who has come in
the reserved category is trained by his senior Sub-Inspector who is officer in-charge of the police station. Because
of the roster points, this junior becomes the senior and the senior still remains the Sub-Inspector. | do not agree with
Shri Rashtrapal that at the time of promotion of the first Sub-Inspector who is from the general category, he would
get promotion or seniority as Inspector over the person who has become Inspector from the reserved category. That
is not the fact. ...(Interruptions)

Shri Rashtrapal, you have the right to reply. You can note down the points and rebut me later. | am telling my
experience. You were also a Government servant. You can tell your experience at the time of the concluding
remarks.

But this causes a lot of heart burning. Let it cause heart burning because in earlier days, a Brahmin or a Kshatriya,
though he was a dullard was leading the army, but people with valour belonging to other casts, were not made
Generals. That was the rule. So, that type of a protective discrimination was there, and let that protective
discrimination continue also. At the same time, we have to see that certain qualifying examinations are held and
evaluation standards are prescribed. If this is not done, then the entire efficiency of administration will collapse.
Some sort of standards have to be prescribed when we think of giving promotion from one post to the other.

The next point is about blanket immunity. Shri Rashtrapal, through this Bill, is trying to bring in blanket immunity. |
would like to say that it does not go with the Constitution. | invite your attention to Clause 4 of this Bill wherein it is
said that candidate belonging to the Scheduled Castes or Scheduled Tribes selected on merit basis shall not be
barred to avail the benefit of relaxed eevaluation or concession in spite of any direction from a Court of Law or
Tribunal or Authority. | think this is too far-fetched and would not be acceptable in the frame of our Constitution. Of
course, he has highlighted in the agonies of the Scheduled Castes and Scheduled Tribes. In the process, he has
made remarks about the hon. Prime Minister and Minister of HRD. But he has conveniently forgotten about Shri K.



R. Narayanan, the President of India. Unfortunately for him and fortunately for Shri K.R. Narayanan, he is not a
Scheduled Caste in Delhi. He is a Scheduled Caste in Kerala. That is besides the point. The main purpose of this
Bill is to highlight the plight of the Scheduled Caste people and to some extent that of the S.T.

| am sure he would withdraw this Bill because most of the points which the hon. Member has pointed out, have
been indicated in the Constitutional Amendments which have been passed or are likely to be passed in the near
future and office Memoranda have been issued by the DOPT.

MR. CHAIRMAN: After Sardar Buta Singh, | will call you to speak.
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SHRI ANADI SAHU : | would not like to disturb you. But | am open to discussion on this point.
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These two verses define Mahatma Vidur. When Duryodhana came to know that Lord Krishna had come for peace
negotiations, he had stayed not in the Royal Palace and not in the residence of the King, but he had stayed in the
servant quarter or the attached house of Vidur. Duryodhana took objection to it. The first question he asked Lord
Krishna is: "Why did you stay in the house of the menial? Why did you not come and stayed with us?" Lord Krishna
replied to him: In my opinion and judgement, Viduris much higher to all of you, the so-called Royal family. He is a
true person. Therefore, | stayed with him." That shows that the category of Vidur was of a menial servant; that he
was an untouchable; that he was a Shudra; and that he was not allowed entry into the Royal Palace. Therefore, |
wanted to make this correction.
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"&€|there shall be the ratio of the proportion of their population to the total population of the country in
accordance with the latest census, but not less than 15 per centa€]. "

The latest Census was that of 1991. | do not know which Census has been taken by the Government to fix the



percentage of the SCs and STs. | think that it is the first Census that was ever taken by our Government that has
been made the basis of this. After that, four consecutive Censuses have been taken and the fifth is underway. The
Constitution says that after every Census, the Government of India will come to Parliament with the updated
percentage of reservation for the SCs and STs.
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Article 338 (1) of the Constitution says:

"There shall be a Commission for the Scheduled Castes and Scheduled Tribes to be known as the
National Commission for the Scheduled Castes and Scheduled Tribes."
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Article 338 (9) says:

"The Union and every State Government shall consult the Commission on all major policy matters
affecting the Scheduled Castes and Scheduled Tribes."
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a Fundamental Right, but article 16(4)(A), sanctioned by this hon. House and made a part of article 16(4), is not so.
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MR. CHAIRMAN : Sardar Buta Singh, we are not discussing the decision of the Supreme Court....(Interruptions)
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SHRI ANADI SAHU : Sir, | am on a point of order. It is an aspersion on the Supreme Court. This is a matter to be
taken serious note of.

SARDAR BUTA SINGH : | am not criticising the judgement. | am criticising the wording.
SHRI ANADI SAHU : Sir, Sardar Buta Singh has discussed about the constitution of the Bench.
MR. CHAIRMAN : Sardar Buta Singh, you cannot discuss these things.
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SHRI VARKALA RADHAKRISHNAN (CHIRAYINKIL): Mr. Chairman, Sir, | rise to support this Bill in principle.



Now, reservation is not a new idea. When the Constitution was framed, Dr. Ambedkar made a provision in the
Constitution for reserving seats in Assembly as well as in Parliament. That was done with a specific motive. As we
all know, it is not a matter of perpetuity. He had fixed ten years as the reservation period for Scheduled Castes and
Scheduled Tribes in the Assemblies and in Parliament. We were forced to extend that period five times. Every ten
years, we are extending it because the conditions have not changed, altered drastically. The condition as it was in
1950 is the same as the condition in 2001 also. That is why, we were forced to extend the reservation in the matter
of representation in the State Assemblies and in Parliament. That is due to our fault because these people were
downtrodden and they were considered as untouchables, these people were not allowed to walk through the public
road and they were not even allowed to enter the public school. That was the historical background in which the
Scheduled Castes and Scheduled Tribes were treated before. In spite of all that, our framers thought that within ten
years after Independence, the situation would change but it did not change.

Now, our Constitution is having three main pillars. The Constitution provides reservation only in the Legislature. For
the other two pillars, namely Executive and Judiciary, this reservation is being implemented on Executive Orders.
We also believe that they will be duly represented. Now, after 50 years of Independence, when we take the case of
judiciary, the untouchables are the Scheduled Castes and Scheduled Tribes, and are far below the real position
that they are entitled to. Now, in the higher judiciary, that is the High Courts and the Supreme Court, they are not
duly represented, and they do not get promotion also in the proper place. Why? It is because the appointments are
made by the President in consultation with the Chief Justice. All these consultations are only minimal. They take
people according to their choice. The higher judiciary is not concerned about whether a candidate is belonging to
Scheduled Caste or Scheduled Tribe, and that is not their concern.

They are not worried about the non-representation of the Scheduled Caste and Scheduled Tribe people in the
higher judiciary. The net result became that they were not represented in the higher judiciary. We were demanding
for a Judicial Commission. Just like the Public Service Commission, for appointment of judges in the higher
judiciary, there must be an independent body, a Judicial Commission. When such a Commission is entrusted with
the work, they can do justice to the Scheduled Caste and Scheduled Tribe candidates. If things go on like this, as |
have pointed out earlier, the Scheduled Caste and Scheduled Tribe candidates will never get representation in the
higher judiciary. So, the most important thing is the formation or the appointment of a Judicial Commission with full
powers. The Judicial Commission can take decision not only with regard to appointment but also with regard to
disciplinary proceedings against persons who are violating the law.

The judiciary is now above law. Judiciary is not accountable to anybody. You cannot criticise the judiciary because
there is the contempt of court proceedings before you. So judiciary is now unaccountable. We are making the
executive accountable. The Lok Pal Bill is one step in that direction. But the executive is definitely accountable. The
Parliament or the Legislature is fully accountable to the people. But these gentlemen who occupy the Chair as
Supreme Court judges or High Court judges are not accountable to anybody. They can act as they like. So, the
appointment of a Judicial Commission will do away with all these inequalities and non-representation in the higher
judiciary. So, my first point is that in the judiciary, the Scheduled Caste and Scheduled Tribe candidates should be
definitely, fully represented according to their population. That must be done. The other thing is, if there is no merit,
the judiciary itself will fall to the ground. The vested interest people raised all these things long before.

MR. CHAIRMAN : Please wait for some time.

SHRI VARKALA RADHAKRISHNAN : | am not at fault because | have represented them. Do not intervene. | will
conclude. | will speak only the points that are relevant.

aHTaf #eEied 39 fRdus & forg St FaifRa wwa o 98 qu 81 T 91 S US ©el WHY SR aern T ot 98 ft g 8 man 21 The
extended time for this Bill is also going to be over. So, | am requesting again the House to extend the time by one
more hour. Does the House agree to it?

SEVERAL HON. MEMBERS: Yes, Sir.
MR. CHAIRMAN: One hour more time is extended for this Bill.

SHRI VARKALA RADHAKRISHNAN : All the people who are in the higher judiciary find one reason or other to deny
the job to the Scheduled Caste candidates. They do not like them to be in their midst. The caste prejudices are
there. Even some social prejudices are also prevalent among them. So, in the higher judiciary, they are not
permitted to enter. That is the first point which | would like to make and emphasise. This injustice can be rectified
only through an independent agency, a Commission. That Judicial Commission will have the full powers. Now, the
present system of appointment will not do justice to the Scheduled Caste and Scheduled Tribe candidates because
the appointments are made in consultation with the Chief Justice or the Chief Justice of India by the executive, the
Chief Minister, or by the Prime Minister respectively.



When these consultations take place, the just cause of the Scheduled Castes and Scheduled Tribes would be
thrown out. It would not come within the purview of these consultations. Judges are appointed by the Executive in
guise of consultation with the Chief Justice, but when the Chief Justice and the Chief Minister or the Prime Minister
consult, they would not consult on the appointment of Scheduled Castes and Scheduled Tribes. They would
consult only about candidates with political backing and those poor people would be left out.
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For the last 50 years, they are not at all represented but for a few stray cases. In the High Courts, you would see
only one or two of them at the most. When there are about 40 Judges adorning the State High Court, you would
find only one from the Scheduled Castes or Scheduled Tribes. So, | would strongly argue that appointment to the
higher Judiciary must be independent. It must be done by an independent agency, as pointed out earlier, by a
Judicial Commission and that Commission must have full powers.

There is another aspect. The bureaucracy would not like it. The present bureaucracy would be finding one reason
or the other in the file to deny the job to the Scheduled Caste and Scheduled Tribe candidates. When they go
through any file, they would find out a service rule to see that the Scheduled Caste or Scheduled Tribe candidate is
thrown out. They would not write in such a way that they could be adjusted. That would not be the thinking of the
bureaucracy. The bureaucracy would always take a negative approach so far as the appointment of Scheduled
Caste and Scheduled Tribe candidates is concerned. They would find out reasons to deny the job to the Scheduled
Caste and Scheduled Tribe candidates. For that, they would find out extraordinary rules also and bring in some
rotation in the order of appointment to deny the job to the Scheduled Caste and Scheduled Tribe candidates.

In Executive appointments, in the State services also, the poor Scheduled Caste and Scheduled Tribe candidates
are not given proper representation. Even Public Service Commissions are not doing justice to the Scheduled
Caste and Scheduled Tribe candidates. They have to go to the court for getting justice. This is the position. So,
what is the way out?

There must be a very strong machinery to see that justice is done to the Scheduled Caste and Scheduled Tribe
candidates. Let us take the case of the Mandal Commission. A new doctrine of a ‘creamy layer' was found out by
the Supreme Court. Somebody was trying to apply that doctrine in the case of the Scheduled Castes and
Scheduled Tribes also. It is very wonderful and fantastic! But among the Scheduled Castes and Scheduled Tribes,
there could not be any distinction. There is no such distinction as the lower strata, the middle strata and the upper
strata among the Scheduled Castes and Scheduled Tribes. It is imaginary. When we take the case of Scheduled
Caste and Scheduled Tribe candidates, they would have to be treated alike, with no differentiation as is available in
the case of the backward communities when we apply the doctrine of creamy layer as per the provision to
implement the decisions of the Mandal Commission. In this matter, there cannot be any such creamy layer. There
cannot be any such differentiation between the members of the Scheduled Castes and Scheduled Tribes. We
should be very careful about that.

The Scheduled Castes and Scheduled Tribes were socially backward not due to their fault but because of the
social conditions that prevailed in our country. They were not treated as human beings. They were treated in a
worse manner than animals were treated. An animal was permitted to walk through a public road but a person
belonging to a Scheduled Caste or a Scheduled Tribe was not permitted to walk through a public road. That was
the condition these people were put to. So, considering those aspects, the framers of the Constitution thought it just
and proper to evolve a formula of reservation.

Now we want to extend the reservation formula. It is now being extended on the basis of gender. We are thinking of
reservation to women in the Assemblies and in the Lok Sabha purely on the basis of gender. We found out that the
women were socially backward and they were not given due share in the administration of the country and they are
not duly represented in the State Legislatures and the Parliament. The basis for this is that they are backward. This
is irrespective of the fact whether those women belong to the higher caste or lower caste. That is immaterial. We
are now arguing for reservation for women.

You see the doctrine of reservation which is being extended on the basis of gender. That is the position now. There
is a very strong case now that the women belonging to the backward communities should be given reservation
within the quota being asked for women. It is also justifiable because if this reservation to women is implemented, it
should not be the right of the upper caste women. The women belonging to the backward communities should also
get their due share in reservation of seats for Assemblies and the Lok Sabha. Now this aspect of reservation within
reservation has come out. | do not know whether there will be any reservation within this for the women belonging
to the Scheduled Castes and Scheduled Tribes. | do not know. That situation may come or may not come. Anyhow,
reservation on the basis of gender has come out now. It has become a very heated issue in our present day



scenario.

Now the reservation facility is being extended to several categories — gender, socially backward, etc., and then
again on caste basis etc. We are in such a situation now. Considering all these aspects and circumstances, | would
suggest that there must be a clear-cut provision in our Statute Book for giving due representation to the people
belonging to the Scheduled Castes and Scheduled Tribes. That law must be protected from judicial scrutiny. It must
be protected and it should not be the criteria that it is the violation of fundamental rights or any other rules. It must
be given the topmost priority and that statute must be given protection. I, therefore, urge that a very clear-cut
statutory provision should be made giving the candidates belonging to the Scheduled Castes and Scheduled Tribes
their due share in all walks of life. This is very important particularly in the present context.

We are now in the age of privatisation, liberalisation and globalisation. We cannot insist that in the privatisation
process due representation should be given to the people belonging to the Scheduled Castes and Scheduled
Tribes in the factories belonging to the private sector. We cannot do that. They are not inclined to accept our
advice. Moreover, the PSUs are now undergoing the disinvestment process. Till this date, it was the Government
which was the major shareholder and which was the decision-making body in them. But the position is changed
now. They are being privatised. The individuals and the private sector can take their own employees and those of
their own choice. They are not bound to give reservation rights to the people belonging to the Scheduled Castes
and Scheduled Tribes. In the age of privatisation, the chances for the Scheduled Castes and Scheduled Tribes will
become less. They will be facing some difficulty. The privatisation process will deny rights of candidates belonging
to the Scheduled Castes and Scheduled Tribes.

You take the case of schools where Government is the aiding agency. It must be insisted that in the private schools
the reservation policy should be strictly followed. That is not followed now.

The privately-managed educational institutions, which are getting aid from the Central and State Governments, do
not observe reservation with regard to the Scheduled Castes and the Scheduled Tribes. That must be strictly
enforced. But we cannot force a purely private company to give representation to SC/ST people. That is not
possible under the Constitution.

Sir, considering all these aspects, we should have a clear policy and to make it further clear, | would suggest that
an amendment to the Constitution or a Bill should be brought so that their rights could be duly protected. With these
words, | conclude.
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