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CODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL,2005

MR. DEPUTY-SPEAKER : The House would now take up Item no. 12 — Code of Criminal Procedure
(Amendment) Bill, 2005. The hon. Minister may move that the Bill be taken into consideration.

THE MINISTER OF STATE IN THE MINISTRY OF HOME AFFAIRS (SHRI SHRIPRAKASH
JAISWAL): Sir, on behalf of Shri Shivraj Patil, I beg to move:

“That the Bill further to amend the Code of Criminal Procedure, 1973, as passed by Rajya Sabha, be
taken into consideration[snb14].”

The need for amending various provisions of the Code of Criminal [brulS]Procedure, 1973 has
continued to be felt for toning up of the investing machinery and process, strengthening the prosecution related
machinery, streamlining and improving procedures, specially from the point of view of expediting trial court
procedures, tackling problems of undertrials and matters connected with the grant of bail and effective

miscellaneous improvements. Accordingly, the Code of Criminal Procedure (Amendment) Bill, 1994 was

introduced in the Rajya Sabha on the gth May, 1994. The Bill was referred to the Parliamentary Standing

Committee which considered the Bill and submitted its report on 28th

February, 1996. The report was examined
in the Ministry of Home Affairs. The previous Government could not finalise their views on the
recommendations of the Committee. Our Government further examined and considered the recommendations of

the Parliamentary Standing Committee and based on its recommendations, a list of official amendments to the
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Bill, which has already been introduced and passed in the Rajya Sabha, is being moved. The recommendations

of the Committee have been largely accepted.

The thrust areas of the Bill are:
(1) Toning up the investigative machinery and process;
(1) Strengthening the prosecution and related machinery;

(ii1) Streamlining and improving procedures, especially from the point of view of expediting trial
court procedures;

(iv)  Tackling the problem of undertrials and matters connected with the grant of bail; and

(v) Effecting miscellaneous improvements.

Important proposals contained in the Bill are as follows:
(a) Prohibit arrest of a woman after sunset and before sunrise except in exceptional circumstances.

(b) Police is being required to give information about the arrest of a person as well as the place where

he is being held to any one who may be nominated by him for sending such information;

(c) Mandatory judicial inquiry in case of death or disappearance of a person or rape of a woman while
in the custody of the police. In case of death, examination of the dead body to be conducted within
24 hours of death;

(d) Mandatory provision that if the arrested person is accused of a bailable offence and he is indigent
and cannot furnish surety, the court shall release him on his execution of a bond without surety;

() An undertrial prisoner, other than the one accused of an offence for which death has been prescribed
as one of the punishments, should be released on his personal bond with or without sureties when he
has been under detention for period extending to one half of the maximum period of imprisonment
provided for the alleged offence.

() Inno case will an undertrial be detained beyond the maximum period of imprisonment provided for
the alleged offence.

(g) Bail and anticipatory bail provisions are being made stringent for hardened criminals;

(h)  The State Governments are being empowered to establish a Directorate of Prosecution under the

administrative control of the Home Department of the State;
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(1) Strengthening of legal provisions to ensure peace, harmony and tranquillity in the society.

Sir, since this Bill mainly addresses urgent social 1ssues and will help improving the functioning of the

criminal justice system of our country, I commend the Bill for consideration and passing by this august House.

MR. DEPUTY-SPEAKER: Motion moved:

“That the Bill further to amend the Code of Criminal Procedure, 1973, as passed by Rajya
Sabha, be taken into consideration. ”

SHRI VARKALA RADHAKRISHNAN (CHIRAYINKIL): Sir, I think the Home Minister is preoccupied.

This is a very important Bill changing the criminal system in the country. The Criminal Procedure Code

was amended in 1973 making some drastic changes to suit the conditions available at that time[brul6].

Last time when the NDA Government made an attempt towards this, it was a futile exercise. Why was it
so? It was because the amendments which were brought before the House were opposed to the interests of the
legal fraternity. Legal fraternity, throughout India, including the lawyers of Delhi, was on a warpath. The
Government was forced not to proceed with the amendments as such. So, it did not fructify. Those amendments
were detrimental to the interest of the legal community. Hence, it was not implemented. Now, this is the third
attempt. Generally speaking, I support the amendments.

It is a fact that the Indian system is having some inherent weaknesses which could not be rectified in the
last one hundred years. On an analysis, it is seen that all our prosecutions end in failure. The rate of conviction
is poor. When compared with developed countries, the situation in India is alarming. To see as to how to get out
of this difficulty is the most important thing. Mere cosmetic changes in the criminal system will not be

sufficient.

I think the Government of India was also aware of this fact. So, it appointed a Commission under Justice
Malimath. Justice Malimath Commission conducted very wide ranging inquiry and collected evidence to the
extent possible. It submitted a Report, but it is lying in the library. The recommendation of that Commission is
basically against the fundamentals of our criminal jurisprudence. We all know that the Indian criminal
jurisprudence is based on the system that the accused is presumed to be innocent till he is proved guilty. Justice

Malimath recommended that the onus of proof should lie on the accused. When a man is
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charged with an offence, the basic presumption now is that the accused i1s presumed to be innocent. Justice
Malimath recommended that it is for the accused to prove his innocence and not the prosecutor, shifting the
burden of proof on the accused. It is against all canons of criminal jurisprudence. Hence, it was not

implemented. It is still lying in the library.

Our hon. Home Minister brought the Bill before the Upper House and got its approval. These
amendments relate to four or five basic features of the criminal jurisprudence. They are: (1) arrest; (2) custody;
(3) bail provisions; (4) appeal provisions; and (5) prosecution. In the Principal Act, there is no specific
provision for the appointment of prosecutor for conducting criminal cases. Now, it is found essential that there
must be a State prosecutor. He is called the Director of Prosecution. As per clause 4, there is a provision for the
appointment of Director of Prosecution. Here I find that there will be some difficulty for the State
Governments. It 1s because the Director of Prosecution is to be appointed with the concurrence of the Chief
Justice of the State. There can be no appointments as it is. We have our own bitter experience. We have been
contemplating and even agitating for a Judicial Commission for appointment of judges and to deal with their
service matters. The Judicial Commission could not be appointed because of the stand taken by the Supreme
Court. Without a constitutional amendment it is not easy to appoint a Judicial Commission[r17].

The Constitution has provided that for the appointment of the Chief Justice of India, it 1s to be consulted with the
existing Chief Justice. They have given interpretation to the effect, that ‘consultation” means ‘concurrence’.
Lastly, they have said consultation amounts to ‘consent’. So, without the consent of the Chief Justice of India,
no Chief Justice can be appointed by the President. No Judge of the Supreme Court or High Court can be
appointed without the concurrence of the Chief Justice of India. They themselves decide their age of
superannuation. They themselves decide when they have to retire. They themselves decide under what

conditions they should work. All these matters have become the exclusive powers of the Supreme Court,
because of this word ‘concurrence’, so also the State Government will definitely find it difficult to appoint a
Director of Prosecution with the concurrence of the Chief Justice. If a Chief Minister is going to get the
concurrence of the Chief Justice of a particular State, it will not be possible because Director of Prosecution is
appointed in the interest of the party, in the interest of the Government. It is in the interest of the Government to
conduct the Government cases and if the Government cases are to be conducted according to the interest of the
Government, the appointment must be with the Government itself. I can understand that it can be consulted.
But ‘concurrence’ is high-handed, because it will create difficulty in the future. It will not be possible for any
State Government to appoint a Director so easily.

Apart from that, there is another provision in this also, that is, Section 6. It deals with the powers of the
Advocate-General. The appointment of Advocate-General is a political appointment. He has to function as a
prosecutor also. In certain cases, he has to act as a prosecutor. He has to do the work of a prosecutor as well as
the legal advisor to the Government. It is a political appointment and the Advocate-General cease to hold office
when the party in power vacates. So, it is clearly a political appointment. From whom the Director of
Prosecution would take orders? These are the difficulties which may come. I would like to know whether the
Director of prosecution will have to work under Advocate-General or the Advocate General will have to work
under the Director of Prosecution. Both the things are difficult. It is not clear in the Amendment. We should

make it explicitly clear to each and everybody as to what are the powers of the Director of Prosecution and the
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powers of the Advocate-General. Advocate-General is cent per cent a political appointment. The Government
should also have a voice in the appointment of a Director of Prosecution. This is not fair. Why should you write
the word ‘concurrence’? There are a number of Deputy Directors under him, who are not appointed in
consultation with the concerned judiciary. There are a number of Public Prosecutors and APP. Now, they are
appointed by the Public Service Commission (PSC). What will be the net result? The Government will have to
consider this aspect. Moreover, there is a provision in the Bill giving ‘retrospective effect’. The appointment of

a Prosecutor will have effect from 18™

day of December, 1978. Now, we are passing a Bill giving effect to
Criminal Procedure Code from as early as December, 1978. 1 do not understand it because some Service
Conditions may arise. This must be explained. Why 1s this so long a ‘retrospective effect” given in this
statute? That is another matter. We will have to think over it. I will take some time because I am the only one

speaking from my party. I have to cover the entire procedure. ... (Interruptions)
MR. DEPUTY-SPEAKER: Your party has two more speakers[k18].

SHRI VARKALA RADHAKRISHNAN : Regarding that aspect, the Government will have to make the real
position clear so far as the powers of the Advocate-General and the Director of Prosecution are concerned
because the Director of Prosecution will also come before the High Court. He has to take orders from the head
of the Home Department. The Advocate-General will also have to take orders from the head of the Home
Department. Who will provide it when there is a case in which the State’s interest is uppermost? Who has to
appear in such a case? Is it the Director of Prosecution or is it the Advocate-General? There will be some
difficulties. So, it must be made clear in the statute itself. That is my view. Or else, we will have to make another

amendment in future due to practical difficulties. So, I would leave it to the hon. Minister’s wisdom.

The next point is about the arrest of an individual. I may point out that clause VI is the relevant clause.
The point is that women are arrested. They can be arrested during the day time or even in the night. There is a
specific order that women’s arrest should be done by a woman police officer. That itself says it clearly. But,
normally, a male police officer effects arrest of women with women police officers. So, the arrest is made clear
in the amendment. No woman can be arrested during night time. That is the general rule. Hereafter, in India, no
woman, accused of any offence, will be arrested during night time in her place of residence. It is good. But in
exceptional cases, there i1s an exception. In exceptional cases, the arrest can be effected during night time also.
The only thing is that a relative should accompany or a lady should accompany or a lady officer should go and
effect the arrest. So, I agree. This is a new provision in the Criminal Procedure Code. It is good. But taking into
account the other aspects, when an arrest is made, either of a man or a woman, immediate information should be
provided. To whom should it be provided? There 1s no such provision here. A person is arrested during day
time, during night time and during mid-night. Even our Minister Shri Baalu was arrested during mid-night* at 12
of the Clock. Shri Dayanidhi Maran and Dr. Karunanidhi were arrested during mid-night.... (/nterruptions) So,
whenever an arrest is effected, immediate information should be given to the nearest relative of the arrested

person.

MR. DEPUTY-SPEAKER: The names of those persons, who are not present in the House, should not be
mentioned. They are to be deleted.

5/41



10/30/2018
DR. CHINTA MOHAN(TIRUPATI) : It was not Shri Dayanidhi Maran but it was Shri Murasoli Maran who

was arrested.... (Interruptions)

SHRI VARKALA RADHAKRISHNAN : [ stand corrected. It was Shri Murasoli Maran who was arrested. The
point is that whenever any citizen is arrested in India, when these amendments will come into effect, it is
mandatory for the police officer, who is effecting the arrest, to inform the nearest relative of the arrested person
or his nominee. That must be done. It is good. But in our State, whenever a man is taken into custody during
night time, the police will not disclose where he 1s taken, where he is lodged and where he is detained. These
matters will be kept as a hidden secret and nobody will be in a position to know the whereabouts of the arrested
person. This 1s a very high-handed situation prevailing in India. Hereafter, not only the nearest relative must be

informed but also the person who is arrested should be informed[R19].

*Not Recorded.

That is good. So, there will be no panic in the house. The family members will not be in difficulty.
They know he was taken to such and such place and he was taken there. On arrest, he must also be immediately
informed about the reason for his arrest and about his rights, as an accused. All these matters will have to be

disclosed at the time of effecting his arrest.
MR. DEPUTY-SPEAKER: Thank you. Please conclude.

SHRI VARKALA RADHAKRISHNAN : There are provisions with loopholes because of which this may be
misused abundantly. So, we should take abundant caution in effecting the particular provision of law. This is a

big thing. There are a number of amendments I have to deal with.

IUTETE HEIGT  : AT (U a1 STeq FATE HIfg | 3rft afqas) art & Q-9 e 3R dia=T ded &l

... (Tagrd)

MR. DEPUTY-SPEAKER: No other Member will speak from your Party. @RI 3ua! Uil &l $I$ GERI G dlel
qrert el 87

SHRI VARKALA RADHAKRISHNAN : It will take some time. There are a number of... (Interruptions)
MR. DEPUTY-SPEAKER: Please continue and conclude your speech within two minutes.

SHRI P. KARUNAKARAN(KASARGOD) : Sir, I withdraw my name. Let him speak.

MR. DEPUTY-SPEAKER: I have already given too much time to him.

SHRI VARKALA RADHAKRISHNAN : Shall I continue?
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MR. DEPUTY-SPEAKER: You should continue and please conclude within two minutes. Have you heard me?

SHRI VARKALA RADHAKRISHNAN : Now, there is a welcome provision in this Bill also. When a woman is
taken into custody, she gets information about the arrest and all those things. If the woman is questioned for the
purpose of investigating a rape case, she will be sent for a medical examination immediately. That is Section 7.
Now, in the rape cases, when she is sent for examination, it has become obligatory for the officer concerned to
take her to the medical practitioner, authorised medical practitioner, who is conducting the medical test. After
completion of all the procedure, she must be given a report about the medical examination and research she is
entitled to.

In the case of an accused, who is alleged to have committed a rape offence, he will also get a copy of the
report, medical report for which he is charged. These are welcome methods and welcome changes. I would
request the Government to make it sure that these provisions are fully implemented. That is another aspect,
which I would like to bring forward here.

Now, I would like to deal with the next topic. There are many other topics but I will leave them. The
next topic I would like to deal with is Section 18 — Rape in custody. A woman is produced before a Magistrate
for alleged offence. She is remanded to custody, either to police custody or judicial custody. There were
instances and there were cases when in custody such women were raped. Recently, a foreign lady came here.
Some Excise people arrested her and committed rape on her. So, rape in custody is a serious offence. In order
to prevent that, some provision 1s made which is good but there 1s some difficulty, which we will have to tide
over after implementation of the Section. Now, when rape is committed, it is mandatory or obligatory on the
part of the judicial officer, District Magistrate, who is conducting the enquiry that the police investigation will be

continuing but this police enquiry is no bar for conducting custodial rape[bts20].

The District Magistrate or the Magistrate, who 1s taking cognizance of the offence, should conduct an
inquiry along with the case being investigated by the Police. He should not wait for the completion of
investigation. He can straightaway proceed with that offence. It will be dealt with seriously. This 1s a welcome

change. I support it.
MR. DEPUTY-SPEAKER: Thank you.
... (Interruptions)
SHRI VARKALA RADHAKRISHNAN : Then, there 1s another provision.

MR. DEPUTY-SPEAKER: No. Please sit down.
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... (Interruptions)

SHRI VARKALA RADHAKRISHNAN : I would like to bring to the notice of the House its provisions
regarding anticipatory bail. Now, Section 436 of the Criminal Procedure Code provides for anticipatory bail....

(Interruptions)

MR. DEPUTY-SPEAKER: Please sit down, Shri Varkala Radhakrishan. Before I would request other hon.
Members to take part in the proceedings, we have a Supplementary List of Business. Now, I would request the
hon. Minister Shri Kamal Nath to introduce a Bill.

14.53 hrs.

CODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL,2005 — Contd.

MR. DEPUTY-SPEAKER: Now, we will continue the discussion on Code of Criminal Procedure (Amendment)
Bill, 2005.

Shri Pawan Kumar Bansal.
SHRI PAWAN KUMAR BANSAL(CHANDIGARH) : Mr. Deputy-Speaker, Sir, it was exactly... (Interruptions)
SHRI VARKALA RADHAKRISHNAN(CHIRAYINKIL) : Sir, I have not completed. ... (Interruptions)
MR. DEPUTY-SPEAKER: You have completed.
... (Interruptions)

SHRI VARKALA RADHAKRISHNAN : Sir, I have not completed. About the anticipatory bail, I may be

allowed to say a few words.... (Interruptions)

SUTIE HEIGd @ ddoll THTHUM Sff, MU agd Saural @9y of foram B1 H Mudl g WA T8 < Gahd1l $AfY HIAT I
Ul q1d UTC H HEDR Slog THIE DN |

SHRI VARKALA RADHAKRISHNAN : Now, what about the personal appearance of the accused in an
anticipatory bail? Now, when he is charged with a serious cognizable offence, the accused will apply for an
anticipatory bail either to the Sessions Court or to the High Court without himself appearing before the Court.
Any criminal can apply for anticipatory bail even in a hide-out. That is the procedure now. Now, there is a slight
change in the present Amendment. After a preliminary inquiry, for filing the anticipatory bail, personal
attendance is not required. But, in the present Bill, if a preliminary order is issued by the Court, it is obligatory
on the part of the person applying for anticipatory bail to appear before the Court. Only the Court allows and can
dispense with this provision in exceptional cases.
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This is a welcome change. Hereafter, people, who are hiding in far-off places and applying for bail
applications before the Court, can be put an end to. With these words, I support generally all the Amendments

brought in in this Criminal Procedure Code.

SHRI PAWAN KUMAR BANSAL (CHANDIGARH): Mr. Deputy-Speaker, Sir, it was exactly 11 years back
that this Code of Criminal Procedure (Amendment) Bill was introduced in the Rajya Sabha by the then Congress
Government. As per the practice, the Bill was referred to the Standing Committee. The Standing Committee
considered it and gave its Report. Thereafter, for all these years, the Governments of the day chose somehow
not to bring this Bill to the Parliament. Sir, this has always been the desire, the concern of the Congress and now
of the UPA to bring about all possible reforms in various fields, including the judicial system, more so in the

cases relating to criminal justice; in fact, delivery system of criminal justice[c22].

And it was because of this anxiety, this concern, this desire that this Government has looked into the
various recommendations of the Standing Committee and urged for the consideration of this Bill in the Rajya
Sabha which has passed it and that is how it is before us here today.

Sir, at the very outset, I congratulate the hon. Minister for moving ahead with these amendments though
there 1s much more area to be covered in the days to come, including the consideration of the Malimath
Committee Report and any follow-up action thereto. But as was pointed out in this case, this piece of legislation
also takes care of and addresses certain important concerns of the public. I would like to submit that the first
concern that has not only been the concern of the legal fraternity but also of the public at large, is the treatment
that is meted out to women accused of any offence, and for that, the first step and the right step that has been
taken is to incorporate the same in the form of this legislation that no woman accused of any offence shall be
arrested after sun set and before sun rise. This is a very salutary provision and must be welcomed by all sections
of the society. Of course, there is a provision along with this that in exceptional circumstances where the case is
such that there 1s a need to arrest a person who happens to be a woman accused, then she can be arrested. It 1s so
because we now find that crime syndicates, at times, even use women to commit offences. If there is an
eventuality, a special case, then certainly a woman can be arrested, but then there is a procedure laid down to

ensure that there is no maltreatment and no injustice is done to her.

Sir, in this connection, when I take up one provision at a time, I would also like to give my own humble
view thereon. This, as I said, is a salutary provision, but I feel that at the same time when a woman has to be
arrested during that period, it should also have been made mandatory to ensure that the arrest is made by a

woman police officer.

14.57 hrs. (Shri Varkala Radhakrishnan in the Chair)
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