11/9/2018

Fourteenth Loksabha

Session : §
Date : 24-08-2005
Participants : Swain Shri M.A. Kharabela,Bhardwaj Shri H.R.,Rathod Shri Harisingh
Nasaru,Karunakaran Shri P.,Panda Shri Brahmananda,Chakraborty Shri Ajay,Paul Dr.
Sebastian,Bhardwaj Shri H.R.,Deo Shri V. Kishore Chandra S.,Kurup Shri Suresh,Pal Shri Raja

Ram,Radhakrishnan Shri Varkala,Kumar Shri Shailendra,Venkatapathy Shri K.,Swain Shri M.A.
Kharabela

>

Title : Discussion on the motion for consideration of the High Court and Supreme Court Judges (Salaries and
Conditions of Services) Amendment Bill, 2005 moved by Sh. K. Venkatapathy on behalf of Sh. H. R. Bhardwaj.

THE MINISTER OF STATE IN THE MINISTRY OF LAW AND JUSTICE  (SHRI K. VENKATAPATHY):
Sir, I beg to move:

“That the Bill further to amend the High Court Judges (Salaries and Conditions of Service) Act,
1954 and the Supreme Court Judges (Salaries and Conditions of Service) Act, 1958, be taken into
consideration.”

As you are aware, the Fifth Central Pay Commission in their Report had recommended that D.A. should
be converted into Dearness Pay each time the Cost Price Index increases by 50 per cent over the base Index used
by the last Pay Commission. This recommendation of the Fifth Pay Commission had been considered and it was

decided that in case of all Central Government employees, including the members of All India Services, 50 per

cent of the Dearness Allowance be merged with the basic pay with effect from 15' April 2004. This is now
separately shown as Dearness Pay, which is counted for purposes like payment of allowances including House

Rent Allowance, transfer grant, retirement benefits, contribution of GPF and various advances, etc.

Similarly, in case of pensioners, Dearness Relief equal to 50 per cent of the pension has, with effect from
1.4.2004, been merged with pension and shown distinctly as Dearness Pension[R120]. This has resulted in the

increase in basic pension of the Central Government employees by 1.5 times.

As such, a necessity is felt to increase the pension, additional pension and maximum pension of the
Judges of the High Courts and Supreme Court by 1.5 times with effect from 1st April, 2004.
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The family pension for Judges, with effect from 1st April, 2004 is also proposed to be calculated, as in

the case of Central Government employees, at the rate of 50 per cent of the salary plus 50 per cent of the
Dearness Pay up to the age of sixty five years or first seven years of death, whichever is earlier, and thereafter 30

per cent of salary plus 30 per cent of Dearness Pay subject to a minimum of Rs.1,913.

A Judge of the High Court or the Supreme Court is entitled, without payment of rent, to the use of
official residence. Where a Judge does not avail himself of the use of such residence, he is paid every month an

allowance of Rs.10,000 per month.

With the merger of 50 per cent of DA with the basic pay, the House Rent Allowance (HRA) admissible
to the Central Government employees, including members of All India Services has been revised to 30 per cent
of basic pay plus 30 per cent of Dearness Pay, with effect from 1st April, 2004. On the same analogy, the
allowance admissible to the Judges in lieu of Government accommodation, is also required to be revised and

fixed at 30 per cent of the salary plus 30 per cent of Dearness Pay with effect from 1.4.2004.

The Chief Justices and Judges are required to hold periodical meetings with brother Judges, judicial
officers and members of Bar. Sumptuary Allowance is paid to the Judges to entertain the guests at such
meetings, with tea and snacks etc. The rates of Sumptuary Allowance were last fixed in 1996. Keeping in view
the increase in cost of such items and the number of dignitaries who call on the Chief Justice of India and the
Judges of the Supreme Court and High Courts, especially in view of the globalisation trends, the rate of
Sumptuary Allowance is proposed to be revised with effect from 1st April, 2004.

Under the provisions of article 124 (3) (b) of the Constitution, an advocate having ten years practice can
be directly appointed to the Bench of the Supreme Court. Generally, no advocate below the age of 55 years is
considered for appointment. These Judges get pension under Part I of the Schedule to Supreme Court Judges
(Salaries and Condition of Services) Act, 1958. They sometimes cannot even complete seven years of service
required for eligibility of pension. As such, they are entitled to a fixed amount as pension. For such Judges, it is
proposed to add a period of ten years to the qualifying period of service for pension so that they receive
substantial pension vis-a-vis the other judges of Supreme Court who are elevated from the High Courts. This
will also serve as an incentive for meritorious, talented and eminent advocates to be appointed as Supreme Court

Judge.

I hope the Bill will receive the wholehearted support of the House.

MR. DEPUTY-SPEAKER: Motion moved:

“That the Bill further to amend the High Court Judges (Salaries and Conditions of Service) Act,
1954 and the Supreme Court Judges (Salaries and Conditions of Service) Act, 1958, be taken into
consideration.”
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SHRI VARKALA RADHAKRISHNAN (CHIRAYINKIL): My request is that we may do it tomorrow. Why
should legislation be passed in a hurry?... (Inferruptions)

THE MINISTER OF PARLIAMENTARY AFFAIRS AND MINISTER OF URBAN DEVELOPMENT (SHRI
GHULAM NABI AZAD): Tomorrow is the Private Members' Business day. There will be no Legislative

Business tomorrow. The Private Members' Business will start from 2 o'clock.

SHRI VARKALA RADHAKRISHNAN : The Private Members' Business is limited to two hours only. After

that we can take it up.... (Interruptions)

SHRI GHULAM NABI AZAD: This has already been decided in the BAC. We cannot change it now. The
decision in the BAC was that we will combine Private Members' Business of two Fridays because last Friday
also there was no PMB. Day after tomorrow also there will be no Private Members' Business. That is why it
has been decided that on Thursday, immediately after 'Zero Hour' the House will take up Private Members'
Business. There will be no other Legislative Business[R121].

If we do not pass it today, then it cannot become a law because after tomorrow, only two days are left and it has
to go to the other House also.

SHRI B. MAHTAB (CUTTACK): Some Members from the other Parties should also be allowed to participate
for two-three minutes. Just do not confine it to two political parties.

SHRI KHARABELA SWAIN Sir, I support this Bill about the changes in dearness allowance, house rent
allowance, transfer grant, and retirement benefits of the High Court and the Supreme Court Judges. I have no

objection. It seems to be a highly technical Bill. I just want to raise only two points.

Firstly, what about the appointment of the High Court and the Supreme Court Judges? The Judges are
now appointing the other Judges. Is it a fair practice? What happened to the National Law Commission? Will it
be constituted? It should actually recommend the names of the judges. Will it consist of the Prime Minister, the
Leader of the Opposition, the Chief Justice of the Supreme Court and two other Judges of the Supreme Court? 1
would like to have an answer from the hon. Minister.

The second point is that how to find out a way to deal with the acts of misdemeanour committed by the
High Court and the Supreme Court Judges. It i1s now the courts themselves which deal with any such alleged
misdeed. The removal of such Judges through the process of impeachment is cumbersome. Most of the times, it

1s almost next to impossible. So, can a separate body be constituted to deal with the acts of omission and
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commission by the High Court and the Supreme Court Judges? I hope the hon. Minister will kindly answer

these questions.

SHRI V. KISHORE CHANDRA S. DEO Sir, I rise to support the Bill which has been introduced by the hon.
Minister for Law. I am sure that the House will be unanimous in getting this Bill passed. I would like to
mention a few things which I think should be taken note of by this august House.

Whenever any Bill or legislation has come with respect to the judges, this august House has always
supported it. In many instances, we have also taken unanimous decisions. We have never cribbed or expressed
any reservation about the salaries that are to be given to the judges. The judges have to be given proper salaries,
allowances and pension schemes so that they can work impartially and they are free from any influence. They
should be free from a want as far as everyday sustenance is concerned. They should not be susceptible to any
kind of extraneous influences. I presume this is the basic reason as to why the judges deserve and should get a

very high and handsome salary.

We must also remember the fact that the judiciary is one of the main arms of our polity. In the
constitutional scheme, the judiciary enjoys a special place. It is, of course, the right of the judiciary to interpret
the Constitution. They are the final authority as far as that is concerned, but I must hasten to add that in the
democratic process, it is the representatives of the people or the Parliament and only the Parliament which has
sovereign right to amend the Constitution or alter laws. The judges are free to declare that a law 1is
unconstitutional or wultra vires of the Constitution. But the Parliament is free to amend it. They can again
declare that amendment also as unconstitutional but Parliament again has the right to correct that and bring about
a constitutional amendment. There is a delicate balance between these arms of our Constitution and the judges
should remember this. Parliament has never wanted a confrontation with the judiciary. They have issued
several judgements which I do not want to quote here. Some of them have been accepted by the Parliament and
there have been many cases when Parliament has come out with constitutional amendments. But these should

not be looked from an egoistic point of view|[r122].
It 1s not as 1f one 1s encroaching upon the territories of the other.

Sir, it is said that politicians or people in public life should not only be clean but they should also appear
to be clean. We, the politicians, are not only supposed to be clean but should also appear to be clean. I would like
to say before this august House that the judges of the Judiciary should also not only appear to be clean but they
should also be intrinsically clean. For that purpose they require to be paid well. Their salaries and pensions have
to be reviewed periodically. That is what we are doing today. The Dearness Allowance is being added to the pay.
Certain anomalies were there after the recommendations of the Fifth Pay Commission. But the Judiciary must

also find ways as to how to curb corruption which has been growing in recent years. | am not saying it, the
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former Chief Justice, Justice Bharucha mentioned about corruption in the Judiciary. I do not want to rub into that
aspect. Recently, a justice by name Shri Samit Mukherjee of the Delhi High Court had to be removed for reasons
of corruption. Why do we not hesitate to give the Judiciary what they deserve in financial terms? It is because

we want them to be free from corruption. Some sort of accountability has to be brought in the judicial process.
MR. DEPUTY-SPEAKER: You may please conclude now.

SHRI V. KISHORE CHANDRA S. DEO : Sir, these are all interconnected things.

MR. DEPUTY-SPEAKER: But if you start speaking like this, then how will I control?

SHRI V. KISHORE CHANDRA S. DEO : Sir, if you rule that what I am speaking is irrelevant, then ...

(Interruptions)

MR. DEPUTY-SPEAKER: You please conclude now.

SHRI V. KISHORE CHANDRA S. DEO : This is a topic that is being discussed all over the country today.
Thousands and lakhs of cases are pending and people are suffering in the remotest parts of the country. I think, it
is within the purview and right of this august House to at least express its concern or views while passing such a
Bill, even though it may not be directly connected with the changes that the hon. Minister 1s seeking to bring
about through this Bill.

Sir, I personally feel that justice should be accessible to all and justice should be cheap 1f the common
man has to expect justice. For justice to be cheap, there is no other alternative but to have expensive judges. |
will never come in the way of any perks or any increase in the salaries of the judges that is being made. Unless
there are expensive judges, we cannot get justice cheaply. These are some of the basic principles which I feel we
must have in our minds and we must remember all these things.

Sir, today the process of initiating a contempt of court proceedings is very difficult. It is because even in
cases where facts have been established, truth cannot be used as an allegation for contempt cases. This is an
archaic law which was brought in by the colonial powers probably because they did not want their judges to be
taken to courts for any case of contempt. It is high time that we reviewed these archaic laws. These contempt

laws need to be reviewed.

[ agree with my colleague on the other side who just mentioned about the appointment of judges, which
was usurped by them. This process should not continue. Probably, we are the only country, the only liberal
democracy in the world where judges appoint themselves. I do not think, there is any other example anywhere in
the world where judges appoint judges. There should be a process. There should be some high-powered
Committee to deal with these appointments. The judges do not have the intelligence machinery to find out the

antecedents of a person before appointing him as a judge[snb123].

5/21



11/9/2018

You must have reports from police, from intelligence agencies and various other inputs before you
appoint a judge because it is a very responsible post. So, this business of judges appointing judges is a
phenomenon, which is probably unique only to this country, needs to be immediately changed. The hon.

Minister of Law is present here. I hope he will take note of this.

There have been other instances. [ would like to cite one or two instances. Recently, there was an
incident when the Supreme Court had blatantly invaded upon the powers and privileges of a legislature by
ordering that the proceedings of the Legislative Assembly be recorded. This is not going to be appreciated nor 1s

it good for the traditions that we have been nurturing over the last forty or fifty years.

There is one more incident which I would like to mention. The hon. Minister of Parliamentary Affairs is
sitting over here. In a case related to Jammu and Kashmir, the Supreme Court, in its Interim Order, had directed
that terrorists should be served biriyani. Is this a decision to be taken by the Supreme Court? It is for the
Executive to decide whether to serve biriyani or chicken curry. The hon. Minister of Parliamentary Affairs will
decide or the military will decide or the police will decide that, not their Lordships. This kind of blatant
aggression into others spheres or realms, which do not belong to the courts, will upset that delicate balance. And
once this happens with the Judiciary, then we will be in serious trouble. Thank you, Mr. Deputy-Speaker, Sir,

for giving me this opportunity. I am sorry that I have taken more time than you intended to give me.

SHRI SURESH KURUP Sir, I welcome and support this Bill. As has been expressed already here, there is no
doubt that salaries and perks of the judges of the High Courts and the Supreme Court should be very good
because they should not become susceptible to outside influences and they should be able to keep the dignity of
their office.

I would like to mention one important matter in this connection. Now, the situation is such that judicial
officers are accountable to none. In a democratic society, everybody should be accountable to the people and to
the society howsoever high or mighty he may be. Here comes the long-standing demand for appointment of a
Judicial Commission. In a country like India, appointment of a Judicial Commission is highly essential. It
should consist of the Chief Justice, the Prime Minister and the Leader of Opposition or their nominees. Such a
Committee should appoint the judges. Heavens had not fallen down when the Executive had a say in the
appointment of judges. Some of the prominent and eminent jurists of our country came to the Supreme Court
during those days. I do not want to mention their names. They were independent and were known for their
fearless views and they upheld the independence of the Judiciary. But now judges themselves have the power to
appoint judges of the Supreme Court and the High Courts. That situation should change. There should be an
independent Judicial Commission and it should have a say in the appointment of judges. That is what I want to
say.

One major shortcoming in our judicial system, as everybody knows, is the accumulation of cases. In this
area, Fast Track Courts are doing a wonderful job. But still a lot of cases are pending. Most of the cases are
pending in the subordinate judiciary. While enhancing the salary of the Supreme Court and the High Court
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judges, we should remember that major part of the judicial work is going on at the lower rungs of the Judiciary.
They should also get a decent pay to keep the dignity of their office[r124].

19.00 hrs.[mks125]

Even though it is a matter of the States, the Central Government should also get involved in it. If the State
Governments want sufficient funds, these should be given to the State Governments for giving them a better

salary.

Sir, when a Magistrate travels with a culprit, who 1s going to appear before him, in the same train or bus,

it is not a good thing to be seen. So, their salary and perks should also be enhanced.

Slowly, corruption is creeping into the various layers of our Judiciary, which none other than the
Supreme Court’s former Chief Justice had to admit. This thing also should be taken into consideration. I think,
only an independent Judicial Commission can assess all these cases and go into these things. It can recommend

and find remedy for this.
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SHRI AJOY CHAKRABORTY Hon. Chairman, Sir, first of all, I would like to say that the hon. Law Minister is
sitting here and it seems that he 1s in a hurry to get this Bill passed. Therefore, I would humbly submit before
you, Sir, not to hurry to pass this Bill[R126].

Sir, I rise to support this Bill. Not only on this day but on earlier occasions also, in this august House,
these types of Bills have been brought forward and passed by this House regarding the salaries, pensions and
other facilities of the Supreme Court and the High Court judges. We have no objection to increase the salaries,
pensions and other facilities as they are holding the highest judicial office in our country. They are the temple of
justice. They can make and unmake the laws. As per the provision of the Indian Constitution, there are three
pillars, three wings of our country, that is, Legislature, Executive and Judiciary. All the three wings will
function, will run side by side. No authority should interfere or encroach upon the jurisdiction and rights of the
other authority. All the three pillars, three wings of the country will exercise their rights within their jurisdiction,
within their periphery. But, I am sorry to say that recently a tendency has grown up and this tendency to
encroach upon the rights and functioning of the Legislature by the Supreme Court and the High Courts is
increasing day by day. Today morning, we have seen in the newspaper that the Chief Justice of the Supreme
Court has cautioned the Government in a way just giving stricture to the Government. He said, “Shut down us,
close the courts”. In this fashion he has warned the Government. The Supreme Court and the High Courts are
trying to encroach upon the rights of the Legislature and are trying to encroach upon the jurisdiction, rights and
functioning of the Parliament... (/nterruptions)

MR. CHAIRMAN : Hon. Member, we have thoroughly discussed this matter in the morning. The hon. Speaker
has also given a ruling.

SHRI AJOY CHAKRABORTY : Sir, I will conclude within two minutes. They are trying to encroach upon the
right of the Parliament. The Parliament is the supreme authority of the country. We do not want to close the
judicial system. We do not encroach upon the rights and functioning of the Supreme Court and the High Courts.
On the contrary, they have tried to encroach upon the functioning of the Parliament. I would like to draw the
attention of the Ministry as well as this august House that thousands and thousands of cases are pending
throughout the country in different High Courts and the Supreme Court also. It is the basic principle of the law
that delay defeats the law. Justice delayed i1s justice denied. A large number of cases of different High Courts

are pending in the Supreme Court. Nobody knows when these cases will get adjudicated and the final decision
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will be given by the High Courts or the Supreme Court. Suppose a person’s grandfather rushes to the court.
After the demise of the grandfather, his father rushes to the court for justice and thereafter, after the demise of
his father, he rushes to the court. He is waiting and praying before the court for justice and final adjudication.
This is the position of the High Courts and the Supreme Court.

Corruption in the courts is known to everybody. *Judges are exercising their rights beyond their
jurisdiction. You know, very recently, the Kerala High Court has given a verdict that all the mosquitoes should
be removed from the city of Kochi. Is it the right of the High Court? It is the duty of the Municipal Corporation
of Kochi to remove or destroy all the mosquitoes. These types of judgements are given by the High Court and
the Supreme Court. Corruption is rampant in the High Courts and the Supreme Court and it 1s well-known to
everybody.

I need not repeat the same regarding the appointment of judges. My esteemed colleagues have

mentioned about the procedure of the appointment of judges. I agree with them.

*Expunged as order by the Chair

Lastly, I submit that the Law Ministry should give adequate attention to the lower judiciary, Fast Track Courts.

Sir, the Sessions and District Judge Courts, Munsif and Magistrate Courts are the pillars of the judicial system of
the country. So far as I know — you will also agree with me — barring the Kolkata, Mumbai and Chennai High
Courts, all the other High Courts have appellate jurisdiction. Only these three High Courts, have the original
jurisdiction. Barring these High Courts, all the other High Courts are the appellate authoritybisi27).

Sir, the lower courts are supposed to be the pillars of justice. Suppose, a person files a case in a Munsif
Court or in a Magistrate Court, ultimately he will come to Sessions and District Court or to a High Court to get
justice. Even the conditions of the lower courts, Munsif Courts, Magistrate Courts and Sessions and District
Courts are very bad. The infrastructure of these courts is very bad. Some time back, I had an occasion to appear
in one of such courts where I found the condition was just like a cowshed. This type of condition is not fit for
the functioning of the Judiciary. That is not fit even for adjudication. So, the Government should give due
attention to the lower courts, Munsif Courts, Magistrate Courts and Sessions and District Courts for better

judgement and better functioning of the Judiciary in the country.

Due to time constraint, I conclude my speech.
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SHRI BRAHMANANDA PANDA Hon. Chairman, Sir, I rise to support this Bill. The Judges should be given

proper salaries, allowances and all other benefits as suggested by the hon. Minister of Law and Justice.

At the outset, I would like to draw the attention of the hon. Minister that the Courts are temples of
justice. They must be above everything. They have to maintain a clean and impartial image. Earlier, allegations
of sexual abuse were levelled against some of the Judges which is no doubt shocking. During my 33 years of
practice as a criminal practitioner, I had conducted cases of drug mafia Azad Pervez and also of Dara Singh
where I found that the trials were delayed due to lack of infrastructure. It used to take more than five years for
conclusion of a trial. This is a very serious issue which should be looked into, otherwise the delivery of justice
at the right level will be defeated.

I would like to pose a question to the hon. Law Minister that we boast of being a working democracy
while our judicial system is unable to deliver justice in time or appear to be doing its job to deliver timely
justice. As some of my known friends have rightly stated, justice delayed is justice denied. During the days of
my practice, | had the opportunity of conducting cases from Rourkela to Koraput and I found that the trials of
those cases were delayed due to lack of facilities. The witnesses were not turning out. Necessary steps were not
being taken even to procure the attendance of the witnesses. There were not able public prosecutors to conduct
the cases properly as a result of which justice was defeated. Earlier, we talked about the Protection of Women
from Domestic Violence Bill. I find that a number of cases with regard to dowry death and torture are pending
in different courts, and for the disposal of those cases, we find that the trials are going on for more than five
years. There is a hue and cry that special courts should be constituted to administer timely justice to women, but

it is never done.

Sir, I would like to draw your kind attention that even criminal appeals are pending in the High Courts

for more than 10 years[c128].

Sir, many people are languishing in custody for several years without the matter being taken up by courts
for hearing. The courts are not disposing of their bail applications in time in many cases. The courts must
administer timely justice to the people. Suppose the appeal is dismissed in a criminal case which will enable the
appellant prefer an appeal in the apex court to redress his grievance. I belong to Orissa which 1s a backward

State. The people of my State are not able to approach the hon. apex court due to financial stringency.

We say that a judge has to administer justice without fear or favour. But we have to look into as to how

far this has been practically achieved.

Sir, I would like to further submit that due to vacancies of judges in different High Courts, including the
Orissa High Court, several cases are pending. In the Orissa High Court, more than 1,50,000 cases are pending.
We require more than 30 judges to give some justice to the people of my State. But with only 14 judges,s it is
difficult to administer justice to the people even after 58 years of Independence. So, the Law Ministry should
examine as to what kind of adequate steps it can take to administer real justice to the people.
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Some of my learned friends have also expressed their concern regarding the condition of the subordinate
judiciary. At the grassroot level, the subordinate judiciary is to play a vital role in administering justice to the
people. But I find that in some district headquarters and also in some sub-divisional headquarters, the courts are
in a very bad condition. They have to be maintained properly. When the accused is presented in the court, he
should have some fear in his heart. Sometimes, it is said that the magistrates are made to move along with
culprits in buses. So, unless proper attention is given for improving the conditions in the subordinate judiciary,
we cannot administer justice properly to the poor and downtrodden people.

Sir, I would like to bring to the attention of the hon. Minister that civil cases like First Appeals are
pending for more than two decades in our courts and even second appeals, the cases are not disposed of by the
courts. I hope that the judicial system, which is the backbone of the country and the custodian of liberty of
innocent citizens, would be given more importance. I hope and trust that we would have more judges in the
Orissa High Court to administer real justice to the people of my State in a time-bound manner. The accused

should not be allowed to languish in custody for indefinite period. This is not the way to administer justice.

With these few words, I would like to thank you very much for giving me an opportunity to speak on this
Bill.

DR. SEBASTIAN PAUL Mr. Chairman, Sir, I support this Bill as there is no scope for any dissent. Periodical
revision of salary, allowances and benefits is necessary to keep our judges in good condition both physically as
well as mentally. At the same time, this opportunity could have been effectively used to examine the present
state of the Judiciary. The delicate constitutional scheme of checks and balances among the three branches of the
State 1s seriously threatened. There are mutual accusations of encroachment and only yesterday the hon. Chief
Justice of India challenged the Government or even Parliament to wind up the Judiciary before enacting
legitimate legislations on many 1ssues[k129].

Such [r130]unfortunate situation should be avoided. The unsatisfactory situation of judges themselves finding
out their successors should be corrected. India is perhaps the only country where the political Executive has no
control over the selection and appointment of judges. I think, it was a spurious grabbing of power by
interpreting the constitutional provision and unfortunately, the Government did not challenge that judgement.

So, that should be reviewed and the procedure should be corrected. The correct legal position be restored.

Even in America, the President appoints the judges, subject to ratification by the Senate. That means that
there is even parliamentary control and parliamentary involvement. So, that position should be restored. We
should immediately and urgently evolve a scheme for the proper selection of judges, judges with social vision

and commitment, because we are now feeling or facing that danger also that so many judgements are coming
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from the Supreme Court without any social vision or commitment, without any concern for the people, without
any concern for the poor. That means, biased and class attitude of the judges, who are appointed by the judges

themselves.

The earlier position was somewhat satisfactory where the political wing of the Government was finding
out the judges. That position should be restored with sufficient safeguards. The Government should give urgent
and immediate attention for the formation of a Judicial Commission for the sole purpose of appointment and

supervision of the judges.
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SHRI P. KARUNAKARAN Sir, I support this Bill. At the same time, we have to see that there are different
views among the people with regard to the verdicts of the hon. Supreme Court and High Courts. But, I do not
want to go into the details. It is true that the High Courts and the Supreme Court are the supreme authorities on
the legal side, but in some cases they are encroaching the limit directed by the Constitution. I also do not want
to go into the details. The Judiciary, the Legislature and the Executive have their own role but they should not
contradict especially in the policy as well as the administrative issues.

There are many other issues that we can point out with regard to the recent developments in the judicial
sector. The most important issue, [ think, is the accountability, as stated by some other hon. Members. In many
other countries, I think, there are such mechanisms like National Judicial Commission etc. When we say that
there is some mechanism, it does not mean that we are anyway reducing the status of the Judiciary. Really, what
we are doing is that we are increasing the creditability of the Judiciary because we are really minimising the
burden that the Judiciary has taken now with regard to the appointment of Judges, transfer of Judges and all
other things.

The other issue is this. When we think about the facilities of the Judges, we also have to think about the

facilities that we are giving to the common people. I would like to quote from the 120" Report on Manpower
Planning in Judiciary, of the Law Commission. [r132](mn133)

It says:

“This Report essentially deals with the problem of judicial manpower planning, an area that has
been generally ignored in India’s planned development.”

When we speak about this, I would like to mention that today, India has only 10.5 judges per million.
When we say that there is accumulation of cases, we have to see infrastructure also. At the same time, in
countries where the population is very less compared to India, there are more judges. In Australia, it 1s 41.6
judges per million. In Canada, it is 75.2 judges per million. In England, it is 15.9 judges per million. In U.S.A.
itis 107 judges per million. It shows that we have to give more importance to infrastructure.

Before concluding my speech, I would like to highlight here some examples of Kerala. Up to 30-9-2004,
the number of cases pending in the District and Subordinate Courts was 2,54,204, the number of cases pending
in the Magistrate Courts was 4,06,308, and the total number of cases pending was 6,60,522. You think about the
magnitude of the cases that are pending before the courts.
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With regard to the family courts also, the number of cases pending was 29,849 and the number of motor
accident claims pending up to 2004 was 1,59,733. It means that the number of judges are less not only in the
Supreme Court and the High Courts but also in the District and Subordinate Courts. So, the infrastructure of

these Courts has to be strengthened with immediate effect.

It is not only raising of salaries and allowances of the Judges. Of course, it is very essential. At the same
time, when we speak about the social obligation, it deals with the people of this country but they are not getting
these benefits and they are not getting what they really need. So, this 1ssue has also to be taken into account by
the Ministry as early as possible.

MR. CHAIRMAN : Now, the hon. Minister will reply.

THE MINISTER OF LAW AND JUSTICE (SHRI H.R. BHARDWAJ): Sir, some points have been raised by the
hon. Members. I am very grateful to this House for extending unanimous support to this Bill because the
tradition of this House and the other House is that when we discuss the Salaries and Conditions of Service of
Judges, the House unanimously supports it. It is because of the regards which Parliament has for the Judiciary. |
am very grateful for the sentiments of this House, and the Judiciary, I hope, will also respond to our sentiments.

Sir, the hon. Member, Shri Kharabela Swain, who initiated this debate, raised some fundamental
questions. [ have noted them. After 1993, we are all aggrieved about the process of consultation, which was
provided in the Constitution. It starts in the High Court for appointment of High Court judges. Then, it goes to
the State Governments, then to the Law Minister, then to the Chief Justice of India, then to the Prime Minister,
and then to the President. It is a participatory consultation process by which a lot of filtration is done and
everybody’s view is available, and finally the President of India — I am emphasizing on this — is the appointing
authority. So, the power still vests with the President of India. The only aberration that has taken place by
virtue of the judgment in the case of Advocate on Record versus the Union of India is that the Judiciary has
made their views binding on the Executive and whatever they recommend, we are bound by their views because
they said that they are collegium views and not the view of a single Chief Justice, and it is the collective wisdom

of the Supreme Court. So, everybody is agitated on this.

The earlier Government headed by Shri Vajpayee brought a Bill for introducing a National Judicial
Commission but they also appointed a Constitution Review Committee headed by Justice Venkatachalaiah.
Whatever power and shape was given to the Commission was not the recommendation of the Venkatachaliah

Committee and we could not agree on that proposition[lh134].
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[ml135]

The matter is still open. As the House has spoken on this issue, when we all agree, we will try to find out
a method by which we can find a solution to retrieve the old procedure where there was no binding nature of the
recommendation of the Judiciary. Of course, earlier also, when I had been two times the Law Minister of this
country right from 1985, I know in S.P. Gupta’s case and later on in Shri Subash Sharma’s case where the
primacy of the Chief Justice was really in question. So, the primacy has been restored, but now the primacy of
the Chief Justice’s view has been snatched by his own colleagues. If two judges block, the Chief Justice’s office
is rendered ineffective. So, this is a system which is not showing the result which it was desired to show. So, we
are looking into it.

The other issue raised was about judicial accountability and corruption. I am very happy that this issue
has been raised. You must have read it. I have already prepared a Bill and circulated to the Judiciary on the
National Judicial Council which will make the Judiciary accountable to the country. A forum will be available
for every citizen of India to complain about the erring judges and they will have to be inquired into and
investigated by their own peers. If the consultation on this Council is over, I think, by the next Session of
Parliament I will be coming to this august House for your approval.

We are not leaving anything, any institution without accountability. Parliament is accountable to the
people of India and we are elected representatives and we are open to so much of scrutiny. I hope it is time that
all the institutions are accountable, and the judges are already aware about the Government’s view. So, we are
working in that direction. We have borrowed extensively from the Canadian model, American model and from
other places, and finally we have come round to a view. So, soon we will have a National Judicial Council in
position where all the citizens will have the redressal of their grievances. This is with regard to judicial

accountability and corruption.

Now, about the strength of judges, the strength of each High Court is decided, and every third year a
review is provided to see how many more judges can be appointed. So, every third year we review the strength
of the judges and the workload in the courts. We provide more judges based on that account. You are all aware

that the burden of finance is borne by the State in the case of High Court. So, we have to take their views also.

Regarding subordinate judiciary, a lot of emphasis has been laid on the subordinate judiciary. I am very
conscious of it. In earlier first tenure, I appointed Justice Shetty Commission and requested him to go into the
uniform pay scale for the judicial officers of the whole country. The Report was received but you know, the
financial position of most of the States is not very healthy. So, they showed some resentment in implementing
that Report. But I am very happy to inform this House that most of the States, despite their financial constraints,

have implemented it.

SHRI BRAJA KISHORE TRIPATHY (PURI): You should come forward to help the States. You know the

financial position of the States.

MR. CHAIRMAN : Let him complete.
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SHRI H.R. BHARDWAI: Please hear me. I am already helping. I want to inform him. Will you please listen? |

am assisting you as best as I can. If you are not satisfied, later on you can ask.

With regard to the Shetty Commission, the States have been very generous. As I remind this House, in
the matter of accommodating Judiciary, all the States of this country have been very generous, and they have
implemented it. We have also given them their arrears. So, there is hardly anything which remains to be done or
is yet to be done. With regard to assistance, the last Government gave Rs.500 crore from the Finance
Commission for Fast Track Courts. That was a very good measure because for the first time, some money from
the Central Finance Commission went to the States to start clearance of arrears. Sir, 15 lakh cases were given to
the Fast Track Courts and about eight lakhs of them were tried and finished. So, there is a good result. It has

come to light now that if we assist the States, then the arrears can be cleared.

Sir, you will be very happy to know that I have put in my Budget funds. We will continue the 1500 Fast
Track Courts at the district level in all the States and 100 per cent money will be funded by the Central
Government. I have given about Rs.400 crore for full computerization of the courts in the States|m136].
Hundred per cent funds from the Central budget are given to computerise the States, and the courts at the tehsil
or the raluka levels will be fully computerized to improve their infrastructure. We are already sharing the
infrastructure of court buildings and judicial housing on 50:50 basis with the States. We are still requesting the
Planning Commission to give some 10 years’ perspective by which we can help the States to build more court
buildings, more judicial housing, bar rooms and all these things. This is a continuing process. We are a vast
country. We have a colossal population. Hopes and aspirations of the people are increasing. They are going to
the courts. It is not that the courts are not disposing of cases. The disposal rate remains the same. One High
Court Judge is expected to dispose of 1,000 cases in the High Court in a year. The average 1s the same. But the
institution has increased, and we have to cope up with the institution so that the arrears are wiped out. We are
trying to modernize the system. We were working with the old system by which handwritten evidences and all
was there. Now, it will be fully computerized. See the results that have been achieved in the Supreme Court by

computerization.

Now, you file a case today, mention it tomorrow in the court, and the third day it is listed. In my times,
when [ was practising, it used to take six months or a year to list a case. The arrears have come down from 1
lakh to 30,000. The High Courts are also showing a decline in the arrears. We will have to be generous in the
matter of funding the Judiciary. You will agree with me that justice now-a-days is a cry of the common man. We
had promised speedy and inexpensive justice from the day we became free, but the common man still feels that
justice eludes him. This i1s what we are doing. The earlier Governments also introduced the Lok Adalats. 1t was
a good step. We are further strengthening it by introducing ADR. The West Bengal Government did a miracle in
the last few months. [ visited there. They are bringing conciliation at the block level. Conciliation, mediation
and all these arbitrations are well known systems of adjudication. Our country will have to be innovative in the
matter of finding conciliation. I am also thinking to have gramin nyayalayas headed by a stipendiary court very
soon. A magistrate will go to the village to give justice at the doorsteps of the people, and I hope to bring this
Bill also very soon before you. You will need to increase the strength of judges. Without giving the Judiciary

more manpower, you cannot expect a judge to work day and night. For that, we will need cooperation of this
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House, and we will have to get the cooperation of the States. You will be happy to know that two months ago, |
invited all the hon. Law Ministers of the States in Shimla, and we had a very cordial meeting wherein everybody
assured us that they want to give India the most modern justice system. I agree with the hon. Speaker who said,
what is the use of all these reforms when there are no judicial reforms. The justice must improve side by side
with other economic conditions. [ promise to you that the time will come when India will have the best justice

system in the world.

Today, we have an academy in each State. We have an apex academy in Bhopal where outside judges are
coming for training with us. We are slowly and steadily gaining strength in this direction. So, I assure you that
the system is going in the correct direction. We cannot dilute the quality of justice. That has to be maintained.

The common man must be given his due access to justice. That is our anxiety.

Now, there is another area that has been touched by the hon. Speaker although this morning yet it was
concluded. There are some tensions on some points. One observation falls from the Court about certain things.
Similarly, sometimes we also feel that this area does not belong to the Judiciary. For example, what happened in
this House is none of the business of the Judiciary. This is for the Chair to regulate. This is a privileged House.
This 1s as privileged as any other institution. This is a sovereign House. We have to maintain the sovereignty of
this House. Our unity in this House is the strength to preserve the strength of Parliament, and we will preserve it.
We have demonstrated it that this House, when united, has tremendous amount of strength and sovereignty.

There is no reason to be anxious because the Chair regulates our strength and we are all committed to uphold the
highest tradition of Parliament and its standard[t137]s. So[RSG138], nobody should worry about it.

Similarly, we have assigned and this Parliament has assigned the role of interpretation of law and
Constitution to the Judiciary. This is our decision that in the Constitution we gave this power to the Judiciary.
We should show respect to their judgement and I am very proud that so far this country has upheld the highest
traditions in respecting the Judiciary’s administration of justice. There is no reason to show anguish time and
again on this issue. We are all unanimous in whatever recommendations we are making to the House. We are all
agreeing. There 1s no difference of opinion. Therefore, this country has always treated the Judiciary as a temple

in a vast building and its sanctity has to be preserved and we have done so.

With regard to the conditions of service, we are bringing these three matters today. For example, in the
case of civil servants, their DA was merged in their pay and their pension was fixed two years ago. They are
getting an increased pension now, after the merger of the DA. The Judges’ pension 1s also linked to that of the
IAS officers but we had not done this earlier. As a matter of fact, this should have been done two years ago.
Now, the old retired Judge is not getting the pension which he should get, after retirement. After this Bill is

passed, they would get two years’ arrears because earlier they got lesser pension on retirement.
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MR. CHAIRMAN : Hon. Minister, is there any proposal to have a uniform retirement age for the Judges? For
the High Court Judges it is 62; and for the Supreme Court Judges, it is 65. Therefore, when the Chief Justice of a
High Court is about to retire, he would aspire to become a Supreme Court Judge. So, is there any proposal to

have a uniform retirement age?

SHRI H.R. BHARDWAJ: Sir, I would submit, I quite see your point. There was a proposal in the Chief Justices
Conference to increase the age of retirement of High Court Judges. Mr. Ram Jethmalani had moved a Private
Members” Bill in this regard. We have still a proposal. For this, we would require an amendment of the
Constitution. I would have to consult the parties first, within the Government and outside. It is not within my
competence to say now that we would increase the retirement age. The earlier Government had some hesitation.
We have to now make a consensus for such things. But we are in favour of increasing the age of retirement
because the living conditions have changed and it should be uniform. This proposal is pending consideration of

the Government.

I am against intrusion into the power of the Legislature and I have assured you that so far minor
aberrations have taken place over which the hon. Speaker — we have one of the most outstanding Speakers who
18 a great lawyer — has made an observation from the Chair. After that, we should not precipitate matters.

The Judiciary, when sitting in the Court, is also dealing with a lot of cases. Our Supreme Court is
deciding more cases than it ought to decide. The House of Lords decided not more than a hundred cases in a
year. The American Supreme Court does not decide more than 50 cases in a year. But our Supreme Court
decided thousands and lakhs of cases. So, Courts are doing very well. We have neglected this institution. We
should give more funds and more support to the Judiciary and insist that they should decide cases within a time
frame, there should be no delay and there should be no arrears.

I am very grateful to you that you gave me the support and I hope that this Bill would be passed
unanimously.

SHRI KHARABELA SWAIN (BALASORE): Mr. Minister, Sir, I have only one question.

During the time of the earlier Government, some law was passed with regard to gathering of evidence,
fixing of time of arguments and things like that. On most occasions, lawyers very stubbornly opposed it. I would
like to know whether they are still implemented or not and whether it is giving any type of benefit for reducing

the time taken in the judicial process.

SHRI H.R. BHARDWAJ: Sir, you would be aware, the earlier Government did a very good job in passing
amendments to the CPC to provide certain steps to be taken in civil suits and to make them time bound by
itroducing conciliation, mediation and in-house conciliation in civil trialsfRSG139].

That is doing very good to the country. If the Bar cooperates, we would like to further recommend the
functioning of courts in a time-bound way. Otherwise, you go on taking adjournments after adjournments and

no cost is imposed. That is where the arrears are mounting, if you take just adjournments and do nothing. Why

19/21



11/9/2018

blame the court? So, that step which was taken by the amendment of the Code of Civil Procedure is showing

very good results. We are modernising everything and we are improving upon that. ... (Interruptions)

MR. CHAIRMAN : There are a number of 'Zero Hour' submissions before me and we will not be able to reach

home before 9 0’ clock. Every day I am sitting like this.
... (Interruptions)

MR. CHAIRMAN: The question is:

“That the Bill further to amend the High Court Judges (Salaries and Conditions of Service) Act,
1954 and the Supreme Court Judges (Salaries and Conditions of Service) Act, 1958, be taken into

consideration.”

The motion was adopted.

MR. CHAIRMAN: The House will now take up clause-by-clause consideration of the Bill.
The question is:

“That clauses 2 to 11 stand part of the Bill.

The motion was adopted.
Clauses 2 to 11 were added to the Bill.

Clause 1, the Enacting Formula and the Long Title were added to the Bill.

MR. CHAIRMAN: Now, the hon. Minister may move that the Bill be passed.

SHRI H.R. BHARDWAUJ: I beg to move:

“That the Bill be passed. ™

MR. CHAIRMAN: The question is:

“That the Bill be passed. ”

The motion was adopted.
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