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THE MINISTER OF LAW AND JUSTICE (SHRI H.R. BHARDWAIJ): Mr.  Deputy-Speaker, Sir, I

beg to move:

“That the Bill to provide for the adjudication by the National Tax Tribunal of disputes
with respect to levy, assessment, collection and enforcement of direct taxes and also to
provide for the adjudication by that Tribunal of disputes with respect to the determination
of the rates of duties of customs and central exercise on goods and the valuation of goods
for the purposes of assessment of such duties as well as in matters relating to levy of tax
on service, in pursuance of article 323B of the Constitution and for matters connected
therewith or incidental thereto, be taken into consideration.”

The National Tax Tribunal Bill, 2004 aims at establishing the National Tax Tribunal which will
have jurisdiction to deal with disputes concerning both direct and indirect tax laws as is indicated in the

long title of the Bill.

Sir, the main objective behind the setting up of this Tribunal is to speed up disposal of cases
relating to direct and indirect tax matters. Apart from achieving the purpose of speedy disposal of tax
matters, the setting up of the National Tax Tribunal will introduce an all India perspective in the matter
of interpretation of tax laws since it will have a nation-wide jurisdiction. It may be noted that there are
at present 21 High Courts. Many a times, decisions of the High Courts vary from each other which

create uncertainty, delays and problems in the administration of tax matters. Conflicts of decisions
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amongst various High Courts on the same point of law have the effect of distorting uniformity and give
rise to unnecessary appeals to the Supreme Court. A special body dealing with tax litigation round the

year will acquire both speed and consistency in their views.

The National Tax Tribunal will hear appeals from orders passed by Income Tax Appellate

Tribunal and Customs, Excise and Service Tax Appellate Tribunal on a substantial question of

law[1h35].

Presently, an appeal lies to the High Court on a substantial question of law from the decision of
the Income Tax Appellate Tribunal or Customs, Excise and Service Tax Appellate Tribunal, as the case
may be. After enactment of National Tax Tribunal Act, all cases pertaining to direct and indirect tax
pending before the High Courts shall stand transferred to the National Tax Tribunal from such date as

may be notified by the Central Government.

Sir, the Tribunal shall consist of a Chairperson and such number of Members as the Central
Government may deem fit. As mentioned in the Financial Memorandum, to begin with, it is considered
necessary to have at least 15 benches for direct tax matters and 10 benches for indirect tax matters so
that cases, which shall stand transferred from the High Courts, may be disposed of quickly. The

jurisdiction of the Tribunal will be exercised by the benches and each bench shall have two Members.

The Chairperson of the Tribunal shall be a person who has been a judge of the Supreme Court or
the Chief Justice of a High Court. A person to be appointed as Member should be one who is or has
been eligible to be a judge of a High Court or a person who is or has been a Member of the Income Tax
Appellate Tribunal or of the Central Excise, Customs and Service Tax Appellate Tribunal for at least
seven years. Thus, the Tribunal will have Chairperson and Members having judicial and quasi-judicial
experience and as such it will be a specialist body exclusively devoted to the tax matters unlike the High
Courts where due to frequent changes in benches, non-availability of benches round the year to deal

with revenue matters, etc., the disposal of tax matters becomes very slow.

The Chairperson and Members shall be appointed by the Central Government on the

recommendations of a Selection Committee consisting of Chief Justice of India or a judge of the
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Supreme Court nominated by him, Secretary in the Ministry of Law and Justice (Department of Legal
Affairs) and Secretary in the Ministry of Finance (Department of Revenue).

The Chairperson shall hold office for a term of five years or till the age of 68 years, whichever is
earlier. The Members shall hold office for a term of five years or till the age of 65 years, whichever is

earlier.

The litigation arising under the tax laws needs a special skill to deal with the same. Keeping that
necessity in view, the present Bill has been introduced. However, it is not to suggest that the judges of
the High Courts would not be able to deal with the same but, as already stated, frequent changes in
benches, non-availability of benches in the High Courts round the year to deal with revenue matters do
cause frequent delays. The proposed Tribunal will be a special forum fully dedicated to the cause and as
such disposal of taxation matters is bound to get greater speed, which would ultimately be in the interest

of the national economy.

I hope the Bill will receive the wholehearted support of this august House.

MR. DEPUTY-SPEAKER: Motion moved:

“That the Bill to provide for the adjudication by the National Tax Tribunal of disputes
with respect to levy, assessment, collection and enforcement of direct taxes and also to
provide for the adjudication by that Tribunal of disputes with respect to the determination
of the rates of duties of customs and central excise on goods and the valuation of goods
for the purposes of assessment of such duties as well as in matters relating to levy of tax
on service, in pursuance of article 323B of the Constitution and for matters connected
therewith or incidental thereto, be taken into consideration.”

The time allotted for this Bill 1s two hours. I have a very long list with me. Therefore, I request

the hon. Members to be very brief in their speeches.

Now, Shri Vijayendra Pal Singh to speak.
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SHRI VIJAYENDRA PAL SINGH Sir, I stand to support this Bill. I think i1t was necessary that we
realised the importance of having a National Tax Tribunal. I congratulate the Minister for having put

this on the floor.

As the Minister was saying—and very rightly—that basically this important piece of legislation
has come about because of the pendency. I am told that a couple of years ago, in the High Courts there

was a pendency of about Rs.70 crore to Rs.80 crore. I do not know what it is now. But if that is a fact,

then the Government is losing out that money[m36].

It is not just the Government but also the persons, the individuals who are accompanying, who
feel that they should not have a liability. They should not have arrears and they want a clean slate. That
is what is the thinking today. I feel that that way that it is very practical that you have put this Bill on the
floor of the House. Let me also point out that the business today has become very complex and
specialized. Now, when 1t 1s very complex and specialized, people should know how to react. You have
a case, it 1s represented and there are issues which you do not agree to the Income Tax Department. The
Department in their own wisdom or the individual goes to the Tribunal. It used to go from the
Department to the Tribunal and from the Tribunal to the High Court. There was this many years of wait
before it could be really decided. That way, I feel that you have a National Tribunal now with many

Benches wherever it is required.

There are a few things that I would like to put to the hon. Minister. I am told that most of the
judges on this National Tribunal will be from the High Court and the Supreme Court. It is a general
practice. Everybody knows that when it is a business interest and when these cases used to go to the
High Court, the High Court judges had to be told about the best practices of business. What is the
concept today? They took too long time to understand this. So, why is it that only the judiciary is going
to be sitting on this Tribunal? Why do the experts, the people who understand the tax laws, the complex
tax laws of today not sit in the benches? Then you have the multinationals cropping up in India. You
have to go into the WTO which is coming and all that. The people have to really know about what is
happening in the world. I feel that good IRS officers should also be taken. They should also be sitting

on this Tribunal and not just the judiciary, namely, the High Court judges and the Supreme Court
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judges; like you have the CAT. In the CAT also, there are judges. Then from the administrative
department, they are also sitting on the CAT and they understand the problems of the administrative
department. They gave a better verdict. They can make their colleagues understand better. So, I feel that
somewhere you had missed out. I have not put an amendment or anything like that. But I feel that in this
House we want to plead that the Minister must take into consideration that we have not just the
judiciary on this Tribunal but special and good officers, senior officers of the Indian Revenue Service.
May I also say that it is not just 70 or 80 crores of rupees? But everybody wants quick disposal. This
wait has been harassing to the companies, the individuals. That is also a good consideration to have this

National Tax Tribunal Bill, 2004[t37].

It [r38]is not just about pendency but also about how much money the Government would gain.

It is also a fact that individuals are very happy to have this National Tax Tribunal.

There is one last point that I want to put forth. It was very rightly pointed out by the hon.
Minister that a lot of times there are differences in the view taken by Judges. We know how the Judges
and we know about the wisdom that they have. For instance, in the Bombay High Court, taking a view
of a business interest, the Judge would give a judgement; and in a similar sort of a case, when it comes
to Delhi or Kolkata, they take a different view. So, if there is going to be a National Tribunal, one view
would spread; all the Benches would know what view has been taken and would go by that same view.

This way, I feel, the National Tax Tribunal would go a long way in sorting out problems.

[ feel that this Bill is in the national interest. So, we, from the Opposition side also, support you.

SHRI K.S. RAO Sir, I welcome this Bill. I support it wholeheartedly. I am happy that unlike the normal
practice, where all hon. Members sitting in the Opposition cricitise and oppose all the Bills, here is our

friend Mr. Badnore, who, in spite of belonging to the BJP, has supported this Bill.
SHRI B. MAHTAB You are just repeating the original Bill of 2003. That is why we are supporting it.
SHRI K.S. RAO : In spite of that, there have been occasions where you have opposed and criticised us.

[ wish today that a large number of Members, more particularly their senior leaders, were
available. If they were to be here, I would have been happier to see the thinking of those other
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Members.

It is not merely a question of finding fault with the party in government on some count or the
other, creating sensation and finding a place in newspapers and media. Primarily, it must be the interests
of the people and the nation that must be in the minds of every Member of Parliament. I do not find any

reason in raising issues like the ones which they raised yesterday. ... (Interruptions)

MR. DEPUTY-SPEAKER: Do not go into yesterday’s events.

SHRI K.S. RAO : I am not finding fault. The function of the Opposition is to find fault with the Ruling
Party wherever it goes wrong. I do not find fault in it. My only point is that primarily we must see what
1s required for the people and the nation and what is to be done to improve their standards of living and

to meet their requirements.

After looking into the needs of the people, we must find time to discredit the Ruling Party if it
had done something wrong. But without caring for the basic needs of the people and the basic
responsibilities of this House and its Members, they suddenly jump at matters which could, in their

opinion, discredit the Government.

Anyway, I am happy that our hon. friend has straightway supported this Bill. He has not merely
supported it but also made some observations about the eligibility of the Members and Chairman. The
Bill states that only sitting and retired Judges are eligible. At a time when there was total honesty in the
Judiciary, no selfishness, total integrity, devotion to job, and non-exposure to various ills of the society,

one could have thought of having only sitting and retired Judges, as if they were far different from all of

us[r39].

You say: ‘we are not fair, they are fair. They are honest, they are men with integrity and we are
not’. Thatis all right. But the situation is different today. As my colleague has said, it is not necessary
that for everything we need to consider only the judiciary. There are eminent people who are very
knowledgeable, more than so-called judges in various subjects. Today we require more persons who are
knowledgeable in a particular subject, not merely in law. As my colleague told that even eminent

people in this profession, in the taxation, could be preferred to be on the Board. But while doing so, we
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can certainly see their performance, their integrity, their results which they have achieved earlier, and

their decision-making capacity also. So, all these factors can be taken into account.

I wish to add something more to what my friend has said. They say that he must be a person, a
retired Chief Justice of High Court or Supreme Court, by which time he must have crossed 65 years.
That means that at the fag end, we are taking a 65 years’ old person to do justice to this issue, to recover
the money at the earliest so that it can be put to use for the nation’s development and growth. It is a
common knowledge that a person at the age of 65 years will not have as much ambition as a youngster
who wants to build up his career by working hard and by showing results. Yes, for certain works
experienced people can be selected but for certain works it is not necessary. Today the age is not
merely the guide for experience. Experience need not necessarily brings awareness and knowledge.
There are certain people who attain the age of 60 but remain with zero knowledge. There are certain
other people who may be having everything but they will not have any motivation to work. They will
not have any commitment to nation or the people. So, every time speaking about experience or age will
not do the work. I think, there must be a change in our thinking, looking into the aspects that are going

on in the entire world.

Sir, up to 1990 we never opened our economy to the world. We have ourselves restricted
everything to the nation’s boundaries but later on we have seen how other nations are growing. Then
only we felt that we must globalise. =~ We have also seen the results. If that was to be the case and if
there were to be a change in our thinking and adopted globalisation, can we not change our ideas even

in these domestic matters?

So, 1 fully support my colleague who said that the Government must consider in terms of
thinking of competent youngsters also. It is not necessary that one must reach the age of 65 years. We
can see his past record, whether he has established integrity, ability and knowledge; and whether he is

capable of delivering of goods or not.

Similarly, the statistics reveal it, though I am not very confident that the statistics given by
various newspapers is correct or not. On many occasions the Government has also expressed it. When
we went as Members of various Committees of Parliament and when we have put so many questions to
them, they expressed their inability to give immediate answers because they were not ready with the
answers in spite of computerisation coming in a big way. A number of departments were not equipped

with knowledge and good statistics; only the statistics are given or preferred and no decision can be
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taken correctly. Today, if the Planning Commission were to take a decision and prioritise the needs of
the nation, as to which area they must allocate the money, in large quantity or not, they cannot take a
decision unless the statistics are available. However, from the records or from the information that is
available, it says 34,030 cases are pending somewhere and somewhere else it 1s said that 52,877 cases
are pending in High Courts alone. Today’s statistics reveal that they could dispose of only 6,000 cases

per year. Obviously, to dispose of 52,000 cases today pending in the High Court, it takes nine more

years| R40].

What about the amount of loss to the nation? The amount involved is said to be Rs. 1,03,000
crore. That means, even if an amount of Rs. 1,03,000 crore were not to be collected in spite of the best
efforts and the best legislation that we enact here, even if it were to be Rs. 20,000 crore, if it were to be
an amount of Rs. 20,000 crore, you see the situation. If an amount of Rs. 20,000 crore were to be
available today and we start linking of rivers, we can bring 30 lakh acres of land into cultivation. By
bringing 30 lakh acres of land into cultivation, we can increase the production of the various crops by a
value of at least Rs. 15,000 crore. What 1s required? It is money. Money is only a catalyst to motivate a
person to work, add his sweat and then create an asset. If we were to say America is rich or some other
country is rich, it is only because of the assets that they have. How did the assets come? The assets have
not come merely by printing pound or sterling or dollar. Instead of bartering commodities earlier, now
the dollar or the currency is only a commodity for transaction. But this motivates the people to work
and create asset. Unless the people work, unless the people acquire knowledge, unless people acquire

skills, nothing comes out.

If this amount of Rs. 20,000 crore were to be collected in this year, that could have irrigated 30
lakh acres of land and created a production of Rs. 15,000 crore. What would be the advantage of this?
That could have given, even by the present statistics, 10.5 per cent as revenue collected by the
Government on the GDP. That means we could have got Rs. 1,500 crore as extra tax revenue only on
the basic produce. If value addition were to be added it would have been double or triple. It could have

produced 30 lakh jobs.
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Today we break our heads here and we all claim from this side that we have brought a
revolutionary Bill on Employment Guarantee Scheme. It 1s good. We have brought in a revolutionary
Bill. It 1s for providing employment to those unfortunate and poor people living in villages who did not
have work, to sweat. They want work. They are not beggars. They are not asking anything from us.
They want us to show them the work. That is why the Government has enacted the Employment
Guarantee legislation. In its place, suppose we were to collect money immediately by this legislation
and send it for cultivation of land, that could have created employment. Then, there is no need for us to
provide employment. There is no need to allocate Rs. 40,000 crore or Rs. 20,000 crore in the Budget

only for providing employment, that too for one member in a family and for 100 days only.

My point here is that if things were to happen quickly without any delay, without any red
tapism, we can take the nation to greater heights and our country will excel most developed nations in
the world in no time. Are we lacking intelligence? Are we lacking motivation? Are we lacking
capacity? Are we lacking knowledge? We have everything. But there must be an act to motivate, to

make me work which is lacking.

The Law Commission, in 1986 itself, suggested that this kind of a Bill has to be brought in. It
look long years. Anyway, the NDA Government has brought an ordinance but which could not take the
shape of an Act. Now, immediately, the UPA Government has taken up this Bill. The Opposition is also
supporting. Every Member is supporting this. I am very happy. The Bill will do very good help to the

nation instead of causing delay for years and years to settle these matters.

In this aspect, | want to say a few words. There are apprehensions. Some people have said on it.

Even as Members of Parliament when we called some people as witness, they said — Sir, please ensure,

please see and take care that this will not be an extra cause for delay[krr41].

Already we have the Assessment Officer. The Assessment Officer makes the assessment that
one has to pay so much of tax. Then, there is question of natural justice. When the tax-payer feels that
the tax 1s unjustifiably more, then he must have the opportunity to go in for an appeal. So, we had

created the post of Commissioner of Income Tax for appeals. In spite of giving powers to
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Commissioner of Income Tax for appeals for deciding the matters in judicious manner, we were not
satisfied and still found delays. Then, we brought ITAT, Income Tax Appellate Tribunal. We have seen
that even after having ITAT, there are lot of delays. Now, we are going to the High Courts. The statistics
reveal that High Courts are also taking at least three years' time and sometimes more. So, we want to

bring it and save money and time. Than is why, we are bringing this Bill.

I want to say to the hon. Minister that there is no clause mentioning the minimum period by
which a case must be settled. We are setting National Tax Tribunal because the Commissioner of
Income Tax takes three years and High Court takes another three years. Tomorrow if the National Tax
Tribunal is also to take more time, then the purpose of setting it up would be lost. It is not that I want to
stop this Bill today, but he may please see that if necessary, amendment should be brought. No Bill can
be made foolproof in the first instance itself, but after seeing the performance and results, he should not
hesitate to bring amendments to i1t at the earliest, without waiting for years and decades, as we did
earlier. So, he may please ensure that there 1s no delay at least now in collecting the tax, giving justice
to the tax-payers and creating confidence 1n it. I think, 1t 1s justified to set up this special body which is
said to be dedicated to tax - direct and indirect - matters and to settle the litigation early, but this time

aspect must be taken care of.

In this body, technical members must also gain prominence. We bring the retired judge who will
not have any knowledge of taxation. It is said by the Minister himself. Also, we are aware that in the

High Courts and Supreme Court, there are not many judges who are thorough in tax matters.

SHRI TATHAGATA SATPATHY So, do you oppose putting retired judges in these situations?

SHRI K.S. RAO : I am not opposed. I am asking that technical members must also be given enough

importance.

SHRI TATHAGATA SATPATHY : Do you want to bring retired ones back after they have spent their

whole useful life?

SHRI K.S. RAO : I am not against the aged people. I am not against the youngsters. There should be a

blend of people with competence, knowledge and experience.
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SHRI TATHAGATA SATPATHY : Once they have used up their existing life span, you want to bring

them back again.

SHRI K.S. RAO : It 1s for you to say. So, I only say that technical members must be given enough

importance and mere age should not be the criteria of this aspect.

I appreciate that the hon. Minister has brought this Bill with a view to reduce the time. I also
wanted to bring to the knowledge of the Law Minister that this must be applied to general courts also.
Justice must be available at a speedy level. Today we find several cases lying in the courts, with
adjournment over adjournment for decades. That means people are losing faith in the Judiciary ...

(Interruptions) So, the judgement should come early.

By virtue of our commitment and love for democracy, definitely Judiciary is an integral part of
our system. We admire and respect it, but we want some changes. We want speedy justice. So, I want
the Law Minister to take that aspect into other matters also, not only tax matters. He should also look at
the amount of energy and manpower that is lost on account of these delays. Eminent people have to go

and wait for getting justice from them, wasting their time and knowledge which they could have utilised

for other purposes, creative purposes[reporter42].

That time limit must be there in this matter and the hierarchy for delivering justice must be like a
pyramid. All the cases that were referred to the Commissioner of Income Tax or the Income Tax
Appellate Tribunal should not be allowed to go to the National Tribunal. That means as many cases as

possible must be reduced and whenever the cases are referred, they must follow the pyramid way.

When the hon. Minister brings the amendments next time, I want him to think as to whether
there must be a limit on the magnitude or the size of the case that is to be referred to the National
Tribunal. If that is mentioned, instead of referring every case to the National Tribunal, then justice can

be done much earlier.
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MR. DEPUTY-SPEAKER: Your Party was allotted 30 minutes and you have already taken 18 minutes.

Please conclude now.

SHRI K.S. RAO : Then, Sir, it i1s common experience that we make the Acts and the judiciary has to
take decisions based on these Acts. On the same issue and in a similar situation, different High Courts
have given different judgments. That means, interpretation is varying from Judge to Judge, from person
to person. Here, this Bill 1s expected to bring uniformity in the judgment because there is only one
Tribunal. Once they give a judgment on a particular matter, there cannot be variation in any judgment
given by any other Bench on the same matter. There is such a provision for settling the matter. That is

another advantage in this Bill and I am very happy about it.

[ am not a lawyer, so I cannot find fault with the provision...

SHRI TATHAGATA SATPATHY : But you are a tax-payer.

MR. DEPUTY-SPEAKER: Do not give running commentary please.

SHRI K.S. RAO : The Writ jurisdiction of the High Court has not been taken out. It may not be taken
out because of various provisions and various Acts. Once again, some conditions must be laid down

under which cases can be referred to any High Court, and they must be minimal.

While specifying the qualifications of the people, the clause should have also mentioned about
the integrity, honesty and past performance of the person concerned. By merely passing a Bill, our
responsibility 1s not over. We are making excellent Acts after careful consideration by all sections of the
society and thinking it over from different angles. But then how is it being implemented is also to be
monitored. The problem is coming only in the implementation of the Act that 1s being made here. If that
1s taken care of properly, the purpose for which we are making these Acts will be served. I want the
hon. Minister to think of some mechanism to monitor the implementation regularly and not look at it

after ten years or fifteen years.

There is another point mentioned here. The moment this Act comes into force, all the cases that

are now lying in the High Court will be transferred to this Tribunal. There may be some cases where the

12/58



11/14/2018
hearing i1s almost in the final stages and the judgment 1s awaited very soon. If those cases were to be
transferred to this Tribunal, then, once again, they will have to start from the beginning and 1t will take a
long time. I just wish for some way to be found out to see that those cases which are the in the final
stages of hearing and where judgment is awaited can be dealt with by them without delaying them once

again.
MR. DEPUTY-SPEAKER: Please conclude your speech.

SHRI K.S. RAO : I am just concluding, Sir. We are dealing with cases which were dealt with by the
Commissioners of Income Tax and by Assessing Officers. But there are some erratic assessments which
were made by some officers. While taking evidence of the Departments concerned, we used to get
shocks. In one of the cases, which I wish to bring to the knowledge of my colleagues here, one Customs
Commissioner in Kolkata, after due assessment of tax and penalty put together, asked the company

concerned to pay Rs. 1,952 crore[R43].

Duty and penalty on what? On a demurrage charge levied by the port of Rs.170 crore on
imported crude oil? Who imported it? The Indian Oil Corporation imported it. See the eccentricity of
the officer! The delay was caused because of congestion in the port. It is not IOC’s mistake. Because of
the delay in clearing, not for his fault, demurrage was levied as per the rules and conditions of Rs.170

crore. Now, this man adds duty and penalty and makes it Rs.1950 crore.

We read in newspapers and statistics given to us that the tax arrears in this country are to the
tune of Rs.1,03,000 crore. Maybe such items are there in a large number in that figure, we do not know.
So, there must be a provision for taking action on such officers also who make erratic assessments,
either motivated or non-motivated. Maybe the person here wanted to get his name published in the
newspapers saying that this is the officer who levied a tax like this. I, therefore, request the hon.

Minister to see that erratic decisions are not taken by officers in various Departments.

This case was subsequently referred by the Government to the High Court and the High Court
dismissed it. They appealed to the Supreme Court and the Supreme Court also dismissed it. That
explains what kind of an assessment was made by that officer. Has he been punished? Was he taken to

task so that such things are not repeated? Those things also must be taken care of.

13/58



11/14/2018
Similarly, if we are to provide incentives to the honest officers who are doing their duty
exceedingly well with commitment and devotion, and disincentives to those officers who lack integrity
and who are incapable of delivering the goods in a way, there will be motivation for people to work.
That motivation 1s lacking now. We only consider the age of the officer and a man is given benefit if he

1s a senior. This must also be taken into account.

We must take care that the provisions of this Act would not be misused by the officers
concerned. That also has to be monitored regularly. With these words expressing my happiness, |
wholeheartedly support this Bill. I wish the Finance Ministry will make use of the provisions of this Bill
and collect revenues in a big way and utilise them for developmental activities so that the poor people

can also get work and the GDP can increase substantially.

SHRI VARKALA RADHAKRISHNAN Mr. Deputy-Speaker, Sir, the National Tax
Tribunal Bill was introduced in the Thirteenth Lok Sabha to replace an Ordinance. That
Bill was referred to the Standing Committee on Law and Justice. Before the Committee
submitted its report to the House, the Thirteenth Lok Sabha was dissolved. Subsequently
the Bill was again introduced in this House and it is referred to the Standing Committee
on Law and Justice, and Personal Grievances. It is a Rajya Sabha Committee.

I am one of the members of the Committee. I would now like to give you some details with

regard to the Bill. I cannot support this Bill. But I will not oppose it. I will tell you the reasons.

We examined the Bill in detail. We have come to a definite conclusion which I will read[KMR44].

A unanimous decision has been taken by the Standing Committee. The purpose of the Bill 1s to
provide some assignment to top bureaucrats who are on the verge of retirement. That is the main
reason, and not for tax collection at all.
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Now, I would take the House into confidence and state as to what was the purpose of the Bill.

The Bill aims to establish a national level Tribunal known as the National Tax Tribunal, which will
have an all-India jurisdiction to decide disputes with respect to both the direct and indirect taxes so that
the Government's revenue is checked. Revenue of Government is deadlocked at present. Cases are
pending before the High Court for long. The purpose of the Bill is to take all the cases which are now
pending before the High Court to the National Law Tribunal. This is the gist of the Bill. We examined

the Bill and we came to the conclusion. I shall read the conclusion. ... (Interruptions)

SHRI VISHVENDRA SINGH (BHARATPUR): What has happened in the Standing Committee is
never discussed in the House. This is being discussed. What transpired in the Standing Committee
never comes up in the House. Only its recommendations can be discussed but not what transpired

there.

SHRI VARKALA RADHAKRISHNAN : Sir, I am only referring to it. I am not reading the Report. |
submit that the Standing Committee has recommended not to proceed with the Bill. Now, it has been
specifically stated. The Committee feels that establishing a National Law Tribunal will entail huge
expenditure in terms of salary, infrastructure, etc. The jurisdiction of the High Court will not be taken
away 1n this respect. The party which 1s aggrieved by the wrath of the Tribunal can invoke this
jurisdiction. This would result in delay in the final disposal of cases which would defeat the very

purpose of the Bill. This 1s what they have to say. This jurisdiction is there.

There are 21 High Courts in the country. In all the High Courts, cases are pending. I do agree
with this. But they are going to establish only one Tribunal throughout India. Will not the cases
accumulate there? All these cases will have to be filed before one centre. Now, it is dealt by 21
centres. Twenty-one High Courts are dealing with the cases. Now, cases are judged by the Judges in
21 High Courts. The pending cases in 21 High Courts will be taken to one Tribunal. It is humanly
impossible to conclude that appeals will not accumulate. It will accumulate. Not only that, there is no
provision to the effect that against the decision of the National Law Tribunal, appeal will lie to the
Supreme Court. That provision 1s there. But earlier, decision can be taken to the High Court in the

form of writ application. What is the difference? I do not understand. Anybody can take the decision
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to the High Court in the form of jurisdiction. Only thing is that the question of law will have to be
alleged. Then, what is the remedy? All these cases will go to the High court. Now, all the cases which
have [R45|been returned from the High Court to the National Law Tribunal will again go to the
High Court in the form of writ applications. Who can prevent this? It is a constitutional provision. We
cannot take away the jurisdiction of the High Court. So, all the cases which are now pending before the
21 High Courts will be taken to a National Law Tribunal. It is quite natural that an aggrieved party can

appeal to the Supreme Court, not to the High Court. But in the meanwhile, any decision taken by the

National Law Tribunal can be preferred before the High Court in the form of jurisdiction| R46].

That is why, the Standing Committee has unanimously recommended that there is no need for
the continuance of this Bill. The Committee has given in clear terms its recommendations opposing it.
For what purpose, is the Government proceeding further? The Benches will be constituted throughout
India. It will entail a huge expenditure by way of travelling allowances and so many other things. Two
Judges or members will be enough for constituting a Bench. There can be Benches anywhere in India.
What 1s the purpose of this? We can do this in the same way by giving additional Benches in every High
Court only for dealing with tax cases. Is it not a good thing? That is the recommendation of the
Committee. The Committee specifically recommended that there must be additional Benches in every

High court specially meant for tax cases only. This way, no additional expenditure is required.

The Committee also recommended that all pending vacancies in the High Court must be filled.
The reason for the delay is non-filling of vacancies in the High Court as also in the Supreme Court.
They should first fill the vacancies and then constitute a new Bench for dealing with the tax cases only.
Some Judges can be trained in tax matters to hear the cases. Why is this tribunal? I have no doubt that
the person heading the tribunal will be a judicial man. But the other members will be bureaucrats, not

just bureaucrats but those bureaucrats who are on the verge of retirement. They are making the age limit

as 65 years. I do not understand why in the 215! century, this Government is bringing such a vexatious
Bill. I challenge the hon. Law Minister that no purpose will be served by this. Can he give an assurance

in the House that the expenditure will be reduced? No. Not only that.
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There will be separate Benches — one for the East, one for the South, one for the North and one
for the West. When such a thing is done, that will also entail a huge expenditure. What is the purpose?
This could be done in a simple way. They can consult the Supreme Court and make provision for the
appointment of Special Benches to deal with the tax cases. Why do you accommodate these top
bureaucrats who are on the verge of retirement? What is the purpose that will be served by this? We
have so many recommendations saying that the Government should not proceed with this Bill. That is
why, we have taken a decision in the Committee not to oppose it. If the Government is eager enough to
proceed with this, if the Government is very particular in going ahead with this, we will not oppose it.
That is why, I said at the outset that though I strongly oppose it yet I will not oppose it. Since it is the
decision taken by the Committee, I will abide by the decision of the Committee. If the Government is

eager enough to proceed with the Bill, we will have no objection.

We made certain suggestions also to the various clauses of the Bill. There are other things to be

done. When the execution of the orders of the High Court or the appellate tribunal comes, that would

not be done[p47].
16.00 hrs.

So, infrastructure development is the need of the hour. Now, all efforts will be made to make
ultramodern infrastructure development so that the records can be maintained up to date and the
pendancy can be reduced. That is what the Committee had recommended. But they are not prepared to
hear that; they are not prepared to fill up the vacancies pending in the High Court; they are not prepared
to assign the tax assessment to a separate bench. They are very much interested to support the
bureaucrats who are on the verge of retirement... (Interruptions) They are not looking after the

national interest. This way, the national interest will not be served.

Therefore, we are definitely of the opinion that there is no need for this Bill. If the Finance

Minister is very particular of giving appointments to some bureaucrats, let him find some other way.

SHRI K.S. RAO : Finance Minister or the Law Minister!
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SHRI VARKALA RADHAKRISHNAN : The Law Minister is only making the laws. He is not directly
responsible for this.... (/nterruptions) If the Finance Ministry coupled with the Law Ministry 1s very
particular of accommodating some people who are on the verge of retirement, let them find some other
way, not at the expense of the exchequer. Otherwise, we would be losing lakhs and crores of rupees.
Moreover, if the Government is very particular about the pendancy work related with tax laws, we have
recommended that there must be a condition that 25 per cent of the amount that is assessed will have to

be deposited before filing the appeal. That is the Committee’s recommendation.

But with all humility and respect to my Law Minister, I would again request him not to proceed
with the Bill. Why to incur so much money unnecessarily? Money is very dear to us. The country is
facing natural calamities, tsunami, earthquake, drought and floods in different parts. And, we need so
much of money to meet all these requirements. So, why should they go and accommodate these
bureaucrats in a different way? Everybody knows, Tamil Nadu is facing one of its worst floods these
days, and they need thousands and thousands of crores of rupees for their rehabilitation and settlement.
Their Chief Minister has already demanded money; the whole Tamil Nadu needs money. So, I would
request the hon. Minister to allot the money to those people and not for the bureaucrats. By

accommodating bureaucrats no purpose would be served.

Sir, it is very unfortunate that the Government has decided to proceed with the Bill to safeguard
the interest of the top bureaucrats, who are in the hierarchy. I am not opposing... (Interruptions) The
Committee had taken a view that if the Government is eager to proceed with the Bill, we would
definitely go on with it. We have no objection... (/nterruptions) But by this Bill, no purpose would be
served. The pendancy would not be reduced and the revenue would not be increased. So long as the

writ jurisdiction is there, no remedy is possible by this Bill.

With these few words, I conclude and I expect the Hon. Law Minister, who is a very efficient and
learned man, will rise to the occasion and see that the public money is not wasted. So, I would request
him, as recommended by the Standing Committee, to please do not proceed with the Bill.

(Interruptions)
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SHRI KHARABELA SWAIN You oppose the Bill but do not oppose its passage... (Interruptions)

MR. DEPUTY-SPEAKER: Kindly listen to me. The hon. Law Minister has to go to the Rajya Sabha
also. That 1s why I would request all the hon. Members who want to speak on this very Bill that they
should restrict themselves only for four or five minutes. We want this Bill to be passed before 5 o’

clock.

SHRI B. MAHTAB : Sir, this 1s a very important Bill. If the Minister is preoccupied in Rajya Sabha,
let it be deferred till tomorrow|[k48].

Why should we curtail our speeches to five minutes? This is not fair. You cannot restrict a Party

to five minutes.

SHRI PRAKASH PARANIJPE (THANE): We will not do like the earlier speaker; oppose in the House

but otherwise support. This is nothing but adjustment for the retired bureaucrats... (/nterruptions)
MR. DEPUTY-SPEAKER: Nothing will go on record.
(Interruptions)™ ...

SHRI PRAKASH PARANJPE : We will oppose it. The previous speaker is opposing orally. For
popularity alone do not make speeches in the august House. You may tell your stand in the House. If
the Bill 1s wrong, oppose it totally. Do not say that you oppose it in your speech but at the time of
voting you will support it. We want sufficient time to give justice to our tax-payers whose money will

be looted by this tribunal. This tribunal will be looting the money of the tax-payers.
MR. DEPUTY-SPEAKER: Nothing will go on record.

(Interruptions)™ ...
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* Not Recorded.

THE MINISTER OF LAW AND JUSTICE (SHRI H.R. BHARDWALI): Sir, could you not restraint
him?... (Interruptions) May I make a brief submission? I do not think there is a need for this kind of
acrimony. We all remember, this was an Ordinance brought by the earlier NDA Government, and it
lapsed. We have again brought it to this House. On this matter, all Members are free to express their
opinions. On such a matter I am for full debate because I am carrying forward a Bill which was
approved by the Cabinet earlier in Shri Vajpayee Government. This is regarding the tax matters and
Members are entitled to express themselves as much in detail as they like. Therefore, free and frank
discussion should be there. I am not in a hurry. What I am saying is, this is not a controversial matter.
Tax reform is a very serious matter. You can have a debate as much as you like. It is for the Chair to

decide. IfI go for voting, I will come back within five minutes.
MR. DEPUTY-SPEAKER: BAC has allotted two hours' time for its discussion.

i o PAR AT SUTHE S, SO HI IGT IR BT fAXAH, 2004 W =AT F b1 A o, 3@ fow
# IMUHT MR T IRl g1 H 39 fAdTs &1 a9 & & forg et gon g1 # Wi &9 o Wi, ufeers
iR, o ve oIk, O o9 W1 &1 B B, SUET R B B A off 9w & o faw g1 R |
THY TH UPR & A A W@ 8, N IR § 89 ol &7 gaen f{&ar &t 81 I8 W dR A AT B ARIBR0T
U fe@Ae 3T W M @I a1 del o W@ 2l § 39 faw 7 ff 3o e A gl

16.09 hrs.

(Shri Giridhar Gamang in the Chair)

Svae 3R 3SR S @Y Affafiarstt & orfe Sw wmarery # & ofid v & o o €
Safr S WRred W dAM U qded 3l Al dfdd & S when I8 8 URi § 39H 9wl o oI
cé[MSOffice49]| gz am freh & fodt g€ 72 2 5 =e <lorR ®ied &, o1 818 oI 8 a1 YW PIC &), Jaf
o ¥ Hefera a1 e goped AT SR | Hafd heR eR @ eR 8 W o gl UG AR i favad
@ SRR AT TS 3R el A8 et o w2l gH U f <@ § b oleR @icd, ' i 3k gl aic 7 fiwal
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10-15-20 AT A 9 AT § Ao & JobaH dfidd &1 GhaH! b1 Y R AR 781 81 & HRor it Fraredi |
ITHT AT dedl ST &l &l AT Dl 7 fb IS B ARG B W01 81 d1fh 3764 o, W1 Yob AT Al
B A GART U A, S AR 8, ST FRIR 99T W B G| 3fibs <@g b Swdd ey § U
AT BT W= 2051 © R 3221.98 BRIS $U 3R Sed AT H 8564 Al €, T 3561.10 BRIS BT 37
aqred B BTl THT 9T W GRS b BIC DI 7o fbar AT arfp Amell &I e Ao &1 9 ifhs 3ms g9
qd B SIeRd AHEH TS | AT e At e it wEt {5 AeTel A1 S X&), BIS BT TS BT @I aAfhT A
&9 TH X B IR |

Ty Sff, # goeEE § gAd] AR § el A9 TS I F @1 ¥ ot ft 20-20 Wi & ue Rad @
R w1 & S 81 g arha @ R ol 31 RiFai 7w I gaad wer @ R € REer Frarer f 786 @ w
T Bl 301 UBR TUM TA] Bl 8% Dl H ol d de R Raad g1 W0 g © 5 g9 9o & Rfgaai & o
qrfes afad Amel &1 38 FRARUT 81 9@ | Af e ael & BRT ARy 3ref-arawey 9 dien 3R usdl 8, S99 aHd
RATE BT § SR THW @d dgd &1 A 7 St 98 fa oty o €, suat Hem oredt ® fp 09 9 dfda awm
dIfed wmrcl &1 e FRARer 811 39 SfddRor B RIgen Gfau & oo 3238 & ded Y Bl ad Hel s 2
H AT G 7 v fER 39 W@dy # W g1 AW gImd ® 5w eI a1 '8 die & <y an s fie
SIRe™T W8 gdT &, SN IR 9 IMABRT BT Aeded gdT SR A1 3T @l & 6 3resr @) g < | § fF
THE O AR R SN 8, 9@ oredel Rerrs o & B 81 AN gad ¢ b ¥y« e R $fam ey
FERS & AP &, I ITARNT S ol I Fhell 2| 3R IT 39 ARG H Jo7ae R fordn S a1 a7
@lel g f6 99 AMl BT Siedt € AR 81 Fha| uraredie Bl 60-62-65 df Bl g H Rer@R fhar Ser g
B ID WAl W A o THd & W T H BRES ¢ DIC $I (@RI Y& & 21l 78 aft g gnfl, 59 < &
IS TR Y=g A Falerd i1l o1 Are, d ool < @ 8, §9HH < ® 8, ool YaaTgol Il HEeH & 8, 9
AroTar AfFEY B [t o S @ W Era ¥ sreer M RBSO] |

S YDAl ® G © R W {9 IMUDT g1 Bl A€ A & [ 9 qdhad! Bl dedl W& B HROT ST
T TRE BT RBTId R Tt &t € fh AR SR e Say oI AT ®, 91 98 W Yob &, $HH SO g
Yol ¢ &1, SUIG Yob &1 I AT IR &, 37 JIB IR A A axE B Rrarrd e & &1 a8 A G4 o
A oRe 8 6 S G R SARIBROT 3 971 I8 §, SN W @il el wfey, g e g At gw i
e W ot A A Aongy T W@, aifh B srfietddt o9 orfiel B @ forg Wy @ S W vy § =y fie 9o,
ARt O e 59 SifdeRer & g1 B AR

g2 @l & Wi H fdd $B 9 Fed gy aE HA St S I e e gy, 2005 wed # @R
&, IYPT THT B gY ! A WHIG BT g
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#ft M PpuTA Ared A GHART TG, F ARG G S @ ufd SR @ San g, R Iga SR st
a9qPH, 2005 WG H ATHR b g1 & AHRHD Had Iorl &l YUY ARBR Bl A8 b WHANY HeH 2l 30D
forg s w3 Sft ok Y fl.u. wRR @ R weiar @ oy, &9 21 o1 g9 wd | @ fafed @ 6w e
afi = <IaTerdl d BRI U Hebaw dfed os &, frept fuert w8l 81 |1 81 37 Jobad! b1 FRART T 89 & SRl
S BRI B TN WRAHR B @l § (M A1y 9, T IRAR @Ol & 98 21 39 HRT 9¥ & ey # qren sl
gl IS I8 U1 ARHR B UTH SR A1 9¥ & DR 3§ o, S« I a1 DI I6A dgd WrIal B o Awr
o i oft g

HEIGH, BRI <9 TG 2| S H 3 W Y g 3R B €, &l VI B Aol, S o, fasrell, a$,
g, gferan anfe &1 smagadbarsli o1 gfd rMiva & HRUT Tl 8 U1 JE §| NS BHRI < A he & AR A o
@ e H 9 g 59 BT B AIEW d WRBR Ud F91 8 SfUd dad 3ol RE 2| URBR T AT BR SIS0
@ HEH W AHEH] BT @R ARV FRS U NG oF D AR J4 3R A AR DI I60 1 DI B B, d8l
9 faa & wremw A qud IR% ATdwT Bl Yge H H GhRIAD weAr Al Bl gaferg # g9 faa o wweA
HRAT g SR A Pob, SE Yob, WAl IR AMQ & Sl HY AfNd 99 gU 5, 39 DT d AEGH ¥ 390 R
&g @RT HRATs B TR R THR Arl B FiPad IR R 987 w8 1 B HE S| A6 g3 v it A
8, Sy S/ AT HA S SIOHT Sfard < A1 S g9 (e B orawd i Y1 <9 H it ona 2, srfreRor qen
AT &4 € 3R S |fad aepa M & kit ce[RS1 ]I Swa amase W ot &1 S9! wiar oiran 8, 98 @Ra i
A 8, 39 Re [fPad R R & 1 BT MEIddl 21 PR gAT® W A B T fhar e a1 WeR B g
TNIH R I FAT g1 T8 © f @RI A A S &1 Fuer H31 ok dfed e o Seat e &, a8 S
T2 87 & BT AR T8 B W@ T R A A SR A AT A fF B B werm § S aR-oifawer wrm
PR, 98 DM BT Sleal A (UK B, 30b Y S HeH oM Bl MAIRAT T AR Th AHI-AAT qie B3
qeAHAT 8| AT GBI ol B & W & R IW B B Uy T ST el @A A angast wem g & @ urgt
safery 39 faggs & Seedl @ gfd & foy [ffe R R 39 wed I3Q I iR wwa-dH1 aig & s SR
Al @1 e @ A 6 Sl efeRle o T ®, 98 §¥ 81 W | TAN Ul 9gd A A & Py de i 1 =gb B 2
o B & AT H IR G Al H TARI HPbaH rael QT H qA I Al H difdd oS gy € e siafa
Hs A I fl Ol H TS gU 21 I 1 &1 I 7 o aote @ S = & fAerdn] s9d foy waR @1 3
HeH $oM ATV

# W¥BR Bl Uh Jord IR <1 g 39 fadas § 65 df &1 Mg & WA b1 He-ffdevor § e
& B 9 B TS 2l e afdd & s F@ Y amar FuiRa &R wer 6l g o sy feiRa s g
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MR 65 a1 & d1g 99 AT TRIRE 3R AFRS w1 A [fFad dR R o9& Srar 21, 98 fban s &R g, I8 W
fraR & @ a2 AT JE S 39 Gdy A AR B SR gar il b1 wHay W 39H S $ Fey ¥ AR
Y| SO IAB! BRieHAT g, e W AfE FW BT IR 9 B THN IR AET B qew F [ I
@ gfd &1 web |

3 d 39 fagws &1 gaT Hxd gU A AFEG GA Sff & ufd g 39 favar & A1 oHR @ AT g
f 1 SeRT B w30 A7 fA8Ts Ag E ST g M H M A B iR REET oMY FREMR S 1 W
HAY, T W TN FHTIEHAT B T $H FTH Bl HA | IAW WRBR BT S SRI HRAS AT g ATl § BT 83Nl &,
a8 YebeH! & fUeR & q1g WRBR & WOl H YT 3R AR ¥ B sieferawen Yge il 3u midil 3R Tadi &1
IHI B S| 3AAY 39 e & W1eqd J IMUHT S GHRIHAF IeT 8, SUHT WA P §Y AT MU Uy MR
e B gY H ST 91d T HRaT gl

SHRI SURESH PRABHAKAR PRABHU Sir, we have a serious problem in hand to
handle in India wherein on the one hand, our GDP is rising rapidly and the economy i1s
growing at almost 8 per cent a year and on the other hand, taxes to the GDP ratio are not
rising. Rather they are to a great extent declining. And that i1s why, it is a matter of serious
concern as to how we should be able to raise the required resources to finance our
infrastructure and make sure that our social sectors are developed adequately. At the
same time, it 1s important to know how the Government is going to collect various taxes

from the tax payers who are paying now and how to bring those who are not in the tax net
into the tax net[bru52].

We need to work on it in a very comprehensive manner. We need to take various steps to do
that. One of the first steps that is required is to make sure that the internal accounting system of the
country is brought to such a level where any person who is earning any income 1s not made to escape
the tax net. That is a pre-requisite of that and that needs to be done. We also need to ensure that tax
laws are simplified to a great deal. If you make more complicated laws, Shri Bharadwaj's fraternity and
my own colleagues in the profession will be very happy because they will get adequate work. But it
should not be to the despair of the tax payers. We will have to make sure that the tax system, the tax
administration and tax laws are made in such a manner that they are totally simple and very easy to

implement. We have a problem here. Any law which is made 1s a challenge because it is not simple. If
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you make simple laws, then probably the need for a tribunal will not be felt. Any law is bound to be
interpreted in two different ways by two different stakeholders -- one by the Government and the other
by the tax payer. Therefore, there is a need for a reconciliation of such conflicting views. So, we have
a system wherein the appeals go up to the Income Tax Appellate Tribunal and in case of excise, customs
and service tax to their Tribunals. Thereafter, it goes to High Courts and it can also go to the Supreme
Court. This Bill envisages that those matters which are heard by the Income Tax Appellate Tribunal or
other Tribunals, rather than the High Courts, will be heard now by this new Tax Tribunal that is created.
Therefore, this will obviously obviate, to a great deal, the adversities that are being faced by the tax
payers. It is because High Courts hear all types of matters. They are hearing matters pertaining to
criminal law, civil law, and commercial law. Therefore, an exclusive Tribunal dealing with only tax
laws will definitely go a big way in helping the tax payers. Therefore, it is a welcome measure. While

it 1s true, there are several areas in which, I think, we need to apply our mind a little more.

I would like to make a small suggestion. I would request the Minister to agree to that.
Normally we call income tax as 'tax' whereas we call customs and excise as 'duties’. We are calling this
Tribunal as 'National Tax Tribunal'. Probably, it could have been more appropriate to call it the

'"National Tax and Duties Tribunal' because that would have appropriately covered more area.

In any case, if you are planning to amend the Income Tax Act, Wealth Tax Act, Excise Act,
Customs Act, Service Tax Act, probably you can bring in an amendment to call them customs tax
instead of customs duty. Then, it could not have been felt. But calling this Tax Tribunal as just "Tax

Tribunal" would probably confuse the issue.

My second point is related to location. You have said that this Tribunal will be located in New
Delhi. I still do not understand why everything has to be located in New Delhi. Of course, New Delhi
1s the political Capital of India. But that does not mean that every entity that is created in India has to
be, by law, located in New Delhi. In fact, more than 26 per cent of the tax revenue of the country are
collected from Mumbai city. If at all the location has to be selected on the basis wherein it will obviate
the difficulties of various types of tax payers, then it will be more appropriate to locate it in Mumbai
than in New Delhi. In any case, locating it in New Delhi does not really make any sense. Probably the
draftsman always insists that everything should be located in New Delhi. I do not know for what
reason. Then, we always tell the Ministry of Urban Development to tell the Ministries which are going

to locate their offices that there is no place available in New Delhi and so you probably please go out.
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Why are you, by law, asking a Tribunal to be located in New Delhi? I would really request that it should

be located ideally in a place like Mumbai.

There are 1ssues regarding administration. One issue is about the appointment of members and
Chairman of this Tribunal. In fact, we are replacing the system. Those appeals which were heard by
the High Courts will now be heard by this Tax Tribunal. So, the same system which is applicable to the
appointment of High Court Judges should be applicable here also. We should appoint them in the same
manner to ensure their independence and to inspire confidence in the system. Therefore, I would
strongly urge the Minister that he should insist on the same manner of appointment as is applicable to

the appointment of High Court Judges[r33].

Therefore, it should not be done in a manner that is stipulated, that the Central Government will
appoint a Committee and they will make the appointment. That would only mean that the bureaucracy
will actually make the appointment. This will really vitiate the desired purpose. .... (Interruptions) Sir,
please give me time. I know, he is telling you to stop me because I will stop here only. All the time, I

speak for only two minutes. This is not fair.... (/nterruptions)
MR. CHAIRMAN : They have distributed time according to the Party.

SHRI SURESH PRABHAKAR PRABHU : There is a regional party debate as the Minister said. It is
not a party debate. It is a national debate on which we all should participate. The issue of appointment is

very important. Therefore, I feel it should be done in this manner.

The other issue is related to the Administration, that is, the transfer of members. It is also
mentioned that the transfers should be effected in such a way as will be decided. Transfers of High
Court Judges are also governed by a system which is prevalent in the country. The same system should
be applicable because now, we are actually creating a system parallel to the High Courts and, therefore,

I would urge the Minister to make sure that this is done in a proper manner.

In case of selection, it 1s not just the appointment but even the selection procedures itself, as

prescribed in clause 12(4) should be in conformity with, as I just mentioned.
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Clause 8 deals with the tenure of the members. It is already stipulated at what age they will
superannuate. Having decided that, to again mention that a member will have only 5 years’ tenure, this
1s, in fact, going against the spirit of the Bill. Like the High Court Judge when he is appointed, he
continues to hold an office till he retires or attains the age of superannuation or alternatively, there are
provisions made in this law wherein how he will have to vacate his office in a situation which is
prevalent like mentioned in this particular Act. Therefore, I suggest that there should not be this 5

years’ tenure system as mentioned. It should be totally excluded from this.

About the matters which will be heard as per clause 15, I think, the Minister is aware that in this
case they are only replacing that those matters which are decided by the Appellate Tribunal either of
Income-tax, Service Tax, Excise or Customs would come before this National Tax Tribunal. But there
are several issues pertaining to all these four laws which are coming to the High Courts even when the
matters are not decided by the Tribunal. For example, there could be a matter of law where article 226
of the Constitution can be directly invoked and the matter can directly come before the High Court. In
such cases, even if it 1s possible, that is, the National Tax Tribunal should not be hearing only the
matters which have been disposed of by the Appellate Tribunal but should also be hearing the matters to
this original jurisdiction, as has happened in case of High Court. Probably, the Minister must apply the
mind. Otherwise, it will again defeat the purpose because some tax matters still will be heard by the
High Courts whereas some other tax matters as are already disposed of by the Tribunal will come to this
new Tax Tribunal. Therefore, this i1s important. You may have to change the jurisdiction of this.

Otherwise, this will really defeat the purpose for which it is meant.

You have mentioned that 25 per cent of the disputed amount will have to be deposited before the
Tribunal before the appeal is filed. What would happen with the 75 per cent amount? Does it mean that
the balance 75 per cent amount 1s stayed by virtue of this provision? As you know, the present
provision of the Income-tax Act says that there are amounts of money once it 1s paid, when this is
demanded. There is a procedure for collection of that amount of money. Therefore, that procedure of
collection goes on parallelly. Here, you are saying that 25 per cent of the amount is deposited and the
appeal is entertained. But if an appeal is entertained, they are paying 25 per cent amount. What
happens with the 75 per cent amount? I would like to know whether a similar system is applicable for
recovery of money. It is not mentioned whether it will get stayed automatically or not. This will again
create confusion. Probably, many appeals would be filed to only dispose of this particular thing.

Probably, this needs to be clarified in a proper manner.
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It 1s stated that the Civil Procedure Code will not be applicable. This new Tax Tribunal will be

able to work in a manner on the basis of natural justice. Is there any particular reason as to why the
Government 1s thinking like this? I would like to know. Normally, any court or guasi-judicial authority
like the Tribunal 1s functioning on the basis of what is stipulated in the Civil Procedure Code. Is there
any particular reason why the Government is thinking of exempting this and saying that this new Tax

Tribunal will be operating on the basis of natural justice? I would really be willing to know.

Sir, any appeal which is filed before them should be disposed of in a specific timeframe.
Otherwise, you will not get any benefit out of this. You can say one year, nine months, six months or

ninety days, etc. But there has to be a specific time limit prescribed. Then only, it will really happen.

There is no time limit that has been prescribed in it[mks54].
Therefore, I also strongly feel that this should be done in this manner.

The second point is, probably, I am thinking that we have missed out something. There are some
minimum numbers that are prescribed for the Bench. Whereas, in this particular law, it has been
mentioned that in the case of any matter which is related to legal matter, probably they will be able to
form a Special Bench like a Constitution Bench; that Bench will have minimum five members. But you
are not mentioning how many minimum numbers of members will be there on the Bench. So, I think,
probably, we will have to mention that there would be at least five or more than five members. If you do
not mention that, then, how can the minimum five members be there on this Constitution Bench?
Without mentioning that, how many minimum members will form the Bench? Therefore, again I think

that is the point which the Minister must really take into consideration.

[ am just trying to quickly conclude. There are two more matters. One 1s relating to transfer of
cases. Once the Tribunal is notified, all the cases which are now before the High Courts will
automatically get transferred to the new Tribunal. That is what the procedure is. I think this is what you
have mentioned. Probably, what needs to be done is that the partly-heard matters need not be transferred
at all. Otherwise, an assessee will be put to a severe injustice because, probably, some matters would
have been partly-heard. They will be heard again here. So, the partly-heard matters should be heard in
the High Court itself. Then, the remaining matters in which hearing has not started, should be

transferred.
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The last matter is this. If you are going to make appointments only on the basis of Government’s
consideration, then, probably, you are missing out on a point. The point is that an assessee’s interest also

has to be taken into consideration. The revenue interest will be represented by the Government. But

there i1s a country interest, the interest of an assessee which will not get reflected at all. So, if the
appointment 1s made only from the panel which is only sponsored by the Government, then it will not
be really representing the interests of the tax-payers. Therefore, it really needs to be done in that

particular manner.

With these words, I conclude.

SHRI B. MAHTAB Sir, I thank you for giving me an opportunity to speak on this Bill. I stand here to

discuss the National Tax Tribunal Bill proposed by the Government.

The Government says that it is a very positive step. Under the Direct and Indirect Tax
enactments, an appeal lies in the domain of the High Court on a substantial question of law. We cannot

avoid it. Due to pendency of a large number of cases in the High Courts, the litigants suffer. Say, for

example, by 3rd September, 2004, around 28,000 cases were pending in various High Courts in this

country with an average annual disposal of 6000 cases.

16.38 hrs. (Shr1 Devendra Prasad Yadav in the Chair)

The point which the Government has been making, which the previous NDA Government also

made, is that a huge revenue is being blocked in such litigations. Tax arrears, as on 15 of April, 2004,
were estimated to be around Rs.103,000 crore. It must have increased by now. As has been stated, the

Direct Tax arrears amounted to Rs.87,800 crore and the Indirect Tax arrears amounted to Rs.15,200
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crore. The Finance Ministry must be targeting the recovery of tax arrears every year. But the
information goes that each year, the arrears held up in courts mount up in comparison to the recovery

of tax arrears.

As has been suggested, by creating the National Tax Tribunal, the Government is going to
expedite the cases. For speedy trial — please mark the words “speedy trial” — around 25 Benches are to
be set up though it is not mentioned in the Bill. In some quarters, they say — as Shri Radhakrishnan has

said just a little while ago — that there will be four Tribunals in four parts of this country. I will come to
that aspect a little later[R55].

As per the proposal, each Bench of the Tribunal will have a Chairman and two Judicial
Members. The Judge will hold office for five years, as has been stated, and will continue till the age of
68, and the Members will retire at the age of 65. As I have stated earlier, Sir, that there are 182,000 tax
appeals pending. This was the situation by the end of last year, by September, 2004 when the Bill was
placed in the House. On an average, it takes two years to dispose of an appeal. One appeal takes at
least two years. A person who has delved into the rigmarole of the tax law will find that the situation is
so complicated that there are several cases in different High Courts which have ruled in a different way
on essentially similar cases. There 1s a need to design the tax system in such a way that it 1s less
onerous for the honest taxpayers and to be hassle-free. I come to the crux of the problem. Right now,
as has been stated by my predecessor speaker, that India’s tax to GDP ratio is under 10 per cent whereas

in Brazil, it is around 25 per cent and in Argentina, it is 25 per cent.

Coming to the tax arrears, Sir, one is aware that quantum of tax arrears is growing
year after year. As I have just stated, indirect tax arrears are estimated to be Rs. 15,000
crore. But with this Rs. 15,000 crore, undisputed arrears, as has been stated by the
Finance Ministry, are Rs. 3,000 crore. That was the position in September, 2004. I do not
have the figures of this year. In direct taxes, around Rs. 87,000 crore are pending. It
stands a little over Rs. 87,000 crore, including undisputed arrears, which are around Rs.
17,000 crore. This was the position in September, 2004.

[ would like to pose a question to the Government. What is the problem of collecting the
undisputed amount which goes up to more than Rs. 5,000 crore taking together the direct and indirect
taxes? What 1s the problem of collecting that amount? Why i1s this amount pending? Has the
Settlement Commission helped in any manner to recover the arrears? 1 do not deny, Sir, that the new

Dispute Resolution Procedures would provide prompt and efficient resolution of disputes and help
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avoid expensive litigation. This 1s my hope that through this mechanism which is going to be in place
after this Bill 1s passed. As regards clarity in tax law, the onus 1s with the Ministry of Law and Justice.
The design of withholding systems that would limit the potential for non-compliance can alone (1)
introduce transparency (i1) reduce litigation (i11) usher in speedy justice and (iv) prevent a build up of
arrears. These are the four guidelines for which law has to be changed. There is a need to build up a
proper database. Here, I would like to refer to the Kelkar Committee Report — the Task Force was
formed. It had suggested that you build up a proper database. He had named it ‘Risk Intelligence
Network’. This was proposed there so that you can track the non-compliance. Other than accelerating
the settlement of justice on complicated tax matters, the other significant aspect which the National Tax
Tribunal 1s going to look after is the much-needed reform in the adjudication system. Under the current
scheme of Dispute Settlement, the taxpayers have the option to either seek administrative redressal or a
judicial remedy. These are the two options which a citizen or a taxpayer of this country has. The

Income Tax Act specifies the categories of orders in respect of which a judicial remedy can be

availed[a56].

There are several orders for which there is no judicial remedy today and the
administrative redressal mechanism is ineffective. As a result, we have considerable
dissatisfaction among the tax payers. The present dispute settlement mechanism has
eroded the confidence of the tax payers. The tax payers do not have much confidence in
the neutrality of the adjudicating officer and this is the reason why there are so many
litigations. I hope the National Tax Tribunal will help to reform the existing system of
quasi-judicial adjudication and will minimise the incidence of litigation. But the problem
before us 1s how to shorten the judicial process. In the case of an indirect tax dispute the
National Tax Tribunal will actually add another layer of judicial intervention and this is
one of the major fault with the National Tax Tribunal. I think the Government should look
into that.

Sir, under the current law, indirect tax disputes are heard by the Customs, Excise and Service
Tax Appellate Tribunal (CESTAT) and then by the Supreme Court, in the case of an appeal. What will
happen once the National Tax Tribunal comes into force? So, what is the job of the National Tax
Tribunal in the case of an indirect tax dispute? Even if the National Tax Tribunal has ruled in a case that
has been dealt by CESTAT, a citizen can still appeal to the Supreme Court. In the case of direct tax,
since the first appeal is at the level of High Court, the National Tax Tribunal can theoretically change

things since the appeal will be heard by it in a different court across the country. But since the right of
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writ cannot be taken away, as has been mentioned in a specific article of the Constitution, there is no

reason why aggrieved parties will not go to various High Courts first and then to the Supreme Court.

Now I come to the other aspect about the CESTAT. My basic question to the Government 1s this.
Is it not a fact that majority of the cases in the CESTAT are decided against the Government? The hon.
Member from the Ruling Party had mentioned an incident about the Kolkata case. I need not go into
that. But it is an accepted fact that the Government is the greatest litigator in this country relating to tax

law.

Sir, the major objective which the Minister has stated here and also in his statements outside 1s
that he wants to achieve three things through this Bill. First of all, he wants to speed up the disposal of
cases relating to direct and indirect taxes. Secondly, the National Tax Tribunal will introduce an All
India perspective in the matter of interpretation of tax law. Thirdly, this special body will acquire both
speed and consistency in the views. These are the three things which this Bill is going to achieve, he

said.

Now, I will deal with these three things within a very short time. I have my doubts. First of all,
in many High Courts there are a number of posts of judges that are lying vacant. In Orissa, in the
Cuttack High Court more than 10 posts of judges are lying vacant. As a result, an agitation 1s going on
there for the last two weeks and the courts are not functioning. Similarly, in the Allahabad High Court
also there are a number of vacancies. Recently, the Minister of Law and Justice has also mentioned, in a
meeting and also in different statements made to the Press, about the problem as to why these posts of
judges are not being filled up, but the cases are mounting. Here, the Government is going to appoint

retired judges and

some members from other services like the Indian Revenue Service or from the bureaucracy in the

National Tax Tribunal[k57].

Money [r38]will be spent, about which Shri Varkala Radhakrishnan, the hon. Member from
Kerala, has also mentioned. I need not go into all that. But the Standing Commuittee, in detail, has dealt
about that. We would rather like to understand the Government’s point of view. Once the Standing

Committee has given the suggestion that you increase the number of judges in different High Courts,
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you specify a specific Bench for tax determination. Why are you going in for creating a separate

tribunal ?

We have seen how the tribunals relating to administrative matters have functioned. When that
Bill came in the House, similar assurance were given. But records have shown that those administrative
tribunals have not given us the desired results, rather more cases have gone into the Administrative
Tribunal in different States and also in the Central Administrative Tribunal. It has not lessened the

cases in the High Courts.

Similarly, once you just try to shift all the tax cases to another tribunal, how can you say that
you will speedily determine these cases? You will lessen the burden of cases. There will be more
delay. This is my anxiety which I just want to mention. The Standing Committee has given a

suggestion that you try to create specific Benches for tax to determine these tax cases.

MR. CHAIRMAN : Please conclude now.

SHRI B. MAHTAB : These are all relevant points. The manner in which the Bill is drafted, it has given
ample scope to say that the High Courts have given different views, different judgements on similar

cases. This is what the Bill says.

In the statement of the hon. Minister, I think, he can clarify that. If this is the reason, if he wants

to have a tribunal then how does he expect that these

tribunals will also bring in consistency in views? If the High Courts have failed, how can you say that
these tribunals will bring in consistency in view and uniformity? This i1s my anxiety. Can you convince

us?

Thirdly, I have my reservations regarding the speed, as has been said. We have seen how the
NTT had functioned during the Ordinance regime. I think, Mr. Chairman, you were also there. We all
have been witness to it and we know what was the result. The Minister has not clarified how that
tribunal had functioned in 2003-04, before the Bill came into the Parliament and after that it was again

withdrawn and again it has been introduced under this regime of UPA Government’s time. What
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happened during the NDA period? How has that NTT determined certain cases? I need not go into the

details. You are much aware about it.

But I would only say that Special Tribunals have not helped in speedy adjudication of cases.
Yes, as | have said, in case of direct tax, this may help to a certain extent. I am of the opinion that the
Government has to be better geared up in modern techniques and infrastructure to speed up the
execution proceedings. The Government has to set up Risk Intelligence Network as suggested by the

Kelkar Task Force.

I conclude by saying that the problem today is in the administration of law rather than
uniformity or certainty in these matters. The major Parties, sitting in the Opposition and in the Ruling
side, have agreed. It is only the middle, that is, the Left Front and we also in this side, do not agree to
this proposal. They both have agreed. Of course, Mr. Chairman, the RJD, has also agreed, but I only
hope that NTT will be able to do what is desired.

SHRI C.K. CHANDRAPPAN Mr. Chairman, Sir, the new legislation has a good intent. That
legislative intention has to be supported but then the fears expressed during the course of the discussion

have to be clarified by the Government.

If the Standing Committee has recommended that there are other ways by which the
Government could administer the tax regime much better, then why has the Government not accepted

1t? The Government did not also say as to why it was rejected.

Now, one of the suggestions that they have made was that there could be special benches to deal
only with taxes. It would mean that the existing judges could do that. It does not incur any more
expenditure. The Minister was telling that there are vacancies. If these vacancies could be filled up and
more benches could be constituted exclusively to deal with the problems of taxes, then probably without
much additional expenditure we could have achieved the same ends for which this Bill has been

brought. That was the recommendation of the Standing Committee but the Government turned it down.
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So many facts regarding the tax arrears have been marshalled here. It varies from Rs. 1,30,000

crore to Rs. 1,80,000 crore. These are the tax arrears. These tax arrears are accumulating on the one
side. It is agreed by everyone that India is a country where the tax ratio in relation to GDP 1s much less
than most of the countries in the world. So, if we have to have more tax revenue, we have to tax
properly. There should be a tax regime by which all the incomes are taxed and then there should also be
methods of administration by which you could see that the tax arrears are not accumulated. Here it
seems that the taxation itself is a low level of taxation and then the tax arrears accumulation is much
bigger. Now to collect this, one of the fears again expressed by the Standing Committee was that by
constituting this new tribunal, more retired judges and more bureaucrats who are at the fag end of their
service would be provided with kursi and comfortable jobs at the end of their days. I would like to

know why such a measure should be taken when other methods are there.

While the legislative intention 1s laudable, I would like to know whether this legislation is the
only way by which that intention could be achieved. Why did the Government not agree with the
recommendations of the Standing Committee? I think, the Government owes an explanation to this

House.

Now, you are saying that to achieve a certain very laudable end you are constituting such a
machinery, which will be a den of all the retired bureaucrats, and their number will not be small. The
Bill says that there will be tribunals and then there will be a number of benches. The number has not

been stipulated. If all these are coming, then it will be another white elephant. That would be very

expensive for this country to shoulder[1h59].
17.00 hrs.

So, I would like to know what explanation the Government will give on this matter. Otherwise,
we support the legislative intention. But is the new system of Tribunal necessary? Is it not more proper

to accept the recommendation of the Standing Committee? I hope the Minister will explain this.

2 Tt g Wad ‘qeer Ul qeled, sl 96 S A AeRT B IR ¥ fIER oY § SuH g 9 R e
Pl TS Bl TS ST IAPT BHID §, gD Gey H <1 Fad d TE g1 TE g3 T bl fay g wfen s
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2003 # I YBX fHa1 77 AT| 99 6 BRAY 2004 DI Uiferdre fSoifed € & HRUT 98 fdol ofed 8 a1 3iiR e
FHS B W RAIS T8 oS 81 7 TawR, 2004 F AT @ 997 gon &R e gam1 e 3 F | 99 fd W uiw
RAFET & AR faR-fael gon ik S9a ar # ARl Reieew og €1 89 N RIpIRY & orjpal Aren o {3 deies
3T ARG | FHTH HeEayul Jema iR Ry afifa 7 War ot € afe daa 2004 &1 2005 fFar Sy, 554
@1 5647 BAT SY| B g IHSHS APolc 3Nl 8l DIy AR HSHT Ta-He Bl AR A &l 3 &l 3@ a1 ol I8
o fear Sy 6 Wfen i @l bl @1 rawaddr Tl €1 39 WheT BHAHCT IR W e o €1 gad
a1 T8 ¢ b &9 gHifery e o1 urferamie # garse oxd € 6 g9 dey # AFHE vl @ far et sik S
Rl & gEy ARHR B IR A Th I 1y iR Sl arawer- dc-310 84 a9 O W &, U X8 A 89 DISHhIg
T O @ § 5 SHD BRI T T, VST FT §, T T & 3R SUS! Fiferithderd w1 &AM 9awil @Y K
W ¥ At farr omn ® fr St B SuAifiar & T8 21 e R w9 &1 o o1 {6 ggee # o ik € 9w
O B HH B HRO T SR T B BA G DAY A SADT TSISHAT & qHha g

a1 o ¥t &1 o1 gon © 3 emaie H sl andid @ |l §l SWd a1 fie & forg Re i &
G DI | o Fad & 3R a8l & W SIfed e €1 sasd! Sarevu R 9MA 8| uiferame 3 e SiifE o wa
o, Indian Tobacco Company Limited vs. Commissioner of Central Excise, New Delhi and others. <&
AT 2004 BT THHT BHAT Z3T 3R 803 HIS TUAT Sl YaATSST ST BT A BT 1, Swa! Refia Gufia e #
Tt 3rfiet a8 O W g$ 3R 319 dfth 7 3ifER WigTd B O ® & eI &1 SR BrgAa B9 3R daet e
|1 a9 A1 Re &1 gRAfSH™ gaar 21 safay 39 W 161 THRAl | | & smawadhdl 8| gAR A= Ay @38
<ff aga & fage e sgwdt € AN ST I8 SR BN fF S g S 9 MY €, 89 W iRaT 9 fER ave
7% fFR 30 ST A o W @) SN UF @) A8 9 ¥ o 3w wiemmic d & ot oot s o aw v E1 gwferg
IS AR A Al 39 IR § O I I AR | F© GIMa § AT IR A TG Y W@ g o g R e 7
TEl R | FAT 5 BT [G FaAS 2 W1 8, IAH A Hal

“The Benches of the National Tax Tribunal shall ordinarily sit at any place in the
National Capital Territory of Delhi or such other places as the Central Government
may, in consultation with the Chairperson, notify.”

3R I9H AN wrfao f&am 81 With consultation, “The Chairperson may for adequate reasons permit a
Bench to hold its temporary sitting for a period not exceeding fifteen days at a place other than its
ordinary place of seat.” aT+t facelt & areEr FH& &N a1 U= fa7 & for 8 afehs Sft Faltsr &1 o we-aairot 5
2, IH amue T e

35/58



11/14/2018

&

“The Central Government may in consultation with the Chairperson transfer a Member
from headquarters of one Bench in one State to the headquarters of another Bench in
another State or to the headquarters of any other Bench within a State.”

I Sl SFDT HHAD B, U W S A YE HIGH USAl & b MU el S IeGel &1 X8 & Sqd! TSl
@i 3w fife Jerer dfted e feelt # & 3k afe arex fafén @xart & df uw 7 & forg arer fiféa sxarda

3R I Ha-Felfer 5 H I <@ 91 ahal 2 fs gad &= fadwfa ce[R60] |

#ft 9 IS ARG : TP AR F MY S I FE I T, 8 ofel W[oR 99 T8l erf, g8 ot fafew & faw 2
8T o 99 BN, 8 Q¥ 99 do | PR 9N WK el WM W $ & B dr € 1 98 cRRd Rt B
DITH P AL TR Bl & P SR (U S8 & 3felrdl Fal qrex H |fbe & A1 =g @ S Gt &l Brgad
TNed § 25 991 ®1 @™ 2l g9 SifaRed Wera 99 iR 1 afdadl @ fedfiem §a @t S uiw afdaar &
a9 g G gragT g9d €, o U g St 91 ¥ ¢ fb ¥E favfa €, we fawnfa W€l 21 onsd@ fufén &
forg, Sief W 99 8, 98 & oramdr W 98 Whd 1 7 Y 3R §R # 99 g I 9 Wda H WY 9 9ahd gl

sft gt g wad ‘qaer : S 9ra W wEe # ong off, a8 ue {5 Farw 2 # fomar wmam € - "Benches of the

National Tax Tribunal will sit in Delhi."

3O ¥ed BT Bl b T8 ol Gfh 79 3 YA B DIEIBIS BRI 8, SUAY W T gl AfAIT a1
fh &7 o9 R R o Sud 3R fha QuR 87 ax wdd €1 B9 3ud U d & Y6 A U8 Bl ATWSD °
5 &1 Sua Ry § 78 €1 AfFT R a7 wfosn d & oimar ik Swat weif Bkft, S9 w R9e Bkt @
fSdT ¥ oFR AT AW ¥ 310 YT AW, AT I AR 89 R IR R IHd ©| 39 IR o9 998 95 D
w0 H g Sl S 8, S B PRl IR &

gD Il S9H < TS Pl 99 B! aid e 81 g forwr a1 € ; "The Central Government shall

determine the number of Benches and each Bench shall consist of two members. "

Aiftp o/ fAft 9 A 1 & e B § A1 AT I8 9r o @ 6 Remew oitw sifufe @t Rafa
H PSS Bl 81 SAfY s9P Ferel 18 § I8 Uy © & Rvvw e ffif e em &t Rafa & a8 amen
IR B YR BT SITUT S S0 81AR &9 Bl A0 B 3R R S A 98 QX1 A1ell ofrdn S|
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SN 31T B fh g% H 8 I S T @ 99 R A gY R I WEAT I AT Ui R of o YA Fdlol 18 D A
b el e 3R T ! & JeR AhdT 2

FATSl 6 H Pel T & fob UM DIC BT Yayd ~RAER AT BIgDbIc DI A Sived SHDT dIRYE B,
Sud Mg & Ay § wer 1§ b 98 68 A W AP A1Y B TEN BN oifhT WK AU B ST 124 Hedl
g f5 g FIC & <Imndter 65 al @ Y TF S TR AHAT 3@ Had 9 A gad &1 gfd aven I8 ¢ &
eIl & AR BT BRIBI Ui af AT 68 a1 DI ;Y T Bl 0 AT & uiw af &1 wriwra a1 B 9§t s
W QR el B 21 SAfAY A8 Bl e el ¢ b driwrer qia af A1 68 Al db B

g & wry wfos FE 7 8 gera o ok A% ff I7 gena ® & W i 7 w3
Ude T8 B A1 98 W B 9ohdl ® fF B o a6 g fGegaa # A8 o Bl 39 oY Uh 9 B w9 A
SRy 6 A o, 991 @8 6 Regaer § 78 o 81 W 3 HHINRT i 3R a9 §, B a) Sal # oroll @l
N B O & SNRIT B 39D AU BT A DI B WG AIRY| Sl @ GHEE Wil AN SoRIee @ UaRiue &
IR T a1 ST FHGE [T BT WA ©, STl D TG T B W I W foegTa # g fopar smowa | # ww
ey w8 W& § Fifs 39 fa § a8 Aol oifee 2 5 foggar &1 s ot afd 8 ot e &1 9%
SIed @1 8 a1 g BIc b1 I el Bl 39 farg # wfven HAd B o o1 fh gTed < & dih
ST, S 30T o=y AR ga it & aie B PRARU PR A § S Iwd B SEd g, ol e fon
g f5 g7@A 2w Qo fRare a1 wfdw ¢ Qlele fRga & wew, e &1 & &9 a1 ard & a1 g @i
8, IFBT W AT fARged R o wa| SR B U1 avd € o g9 ool @ A 9El 8

FHTIRT AT : @i, HIS DITTg|

2 gt g Wad ‘quer ¢ w26y, A e WSSy §, 3R ITd1 T Dl A 1 bedll g IHE 2 [ A
HAT St ST &I A q@l, 81 Fhdl & fb Prs e 31 AV

QHTYRT HEIST ; JTUd) Urel & o JH-9R AT TSR &1 4t drerr 2|

#ft F=ft fig Jaa ‘T - qaigy, d R Q@ e w7 ot @1 St 99y g9 g1 S 9% N Ut ¥ &

acd U & wew drdl 5| RO1! FATST 10 T4 TP diol & & 713 2 b SIoie &l &0 JIRueA a9, ad
PO B, ol I© Geo! 8l «il| TARI TR & [ T8l IR F7¢ A Gl 7 B a1d Y 3R e b ged! &l
&, @ gedt S AR M SW B9 & forg waven @t € fr Y WRR TR o Rgge anm, a7 vfden JuRads
S WA AT TS 10 H I8 Iooid AT 2| SHD! SR A1 ¢,

Clause 10 (1) states:
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“same as applicable to a sitting Judge of the Supreme Court, but no vacation shall be
allowed.”

U YhR A A8 Bl AT & MUBT B & B BT 8, Gl T8l <] Fufely 3R 98 ¥R 8 WY, o
IR 91 8 WY, O 98 <A1 ARy | 3 S wifde A § 9 R oR 39 W ST W1 <™ o, 39 S o
T T BT B S ARSI & NPT 15 I B,

Clause 15 (1) says:

“An appeal shall lie to the National Tax Tribunal ... if the National Tax Tribunal is
satisfied that the case involves a substantial question of law.”

3rq g fIa B9 SRITE @ §, BIUMR 9, T § MR T4 A AP, Had @l I & UIee T8, afcd qave e
FITET B ol & WY el BedlR B Wived 8 AT U 315 DAY 8, S9 W SYRRSHE d W | 5ei 89 94
Im frr Re & Rdom &1 ffeR < 38 € @ &9 @ < & daa e age S8, Hhaey & IuR 1) H 39 e
BT AR fAer @nfgu| S8l Tegd o A W 8l 1 Bk % wiied ganl |

ST @elToT 16 8, S9H U a1d of TS 2l

Clause 16 says:

“The National Tax Tribunal shall not be bound by the procedure laid down by the Code of
Civil Procedure, 1908 but shall be guided by the principles of natural justice.”

A B UH TaC TS 1 O % 8 | A AR waee € j2 1 e o FEl 5 S w98 et St g
DIC DI & AH! THA TIRE B | i1 TIRTOR B A1 80T, HROR A a6s &l 8| TgRel 9Red Bl HIRSR 7 fh
o TP & GART B, P aw FE, 6D a1 arie 8 ok TRRRie Bl g TE T Orer T ARl 8
Sud IR o =y | 8 Al # i) ST | SRR TeRad Wifas 3rrar € 6 330 Wrell & o # qHeien g Sl
3fer e
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U UIEeT @1 3R H AUBT &7 3PS BN AT | 54 89 HRA & Ul Dl Ioolkd B & I A4S
e Pl B 8, WaD oy el mue FHal ¥ fp fRaferm 7 @, conviction, moral turpitude, etc. ... has
become physically or mentally handicapped ... ‘shall be a citizen of India’ anfe-snfe fear 21 Swa& forg &n
ST b T U o BT @ {6 9RA BT RS 811 I8 39b AR &R JAeHe ugl & forg 3raeud d@ g 6 uRd
BT ARG B, e 9Ra B ARG WHIW 9 8 T 81| 98 Faiiahiss & A1 781 8, I8 [t 39 AWl § dgae
gl 39 ar # off 7= Sft e @, 1 Bt 3w fRa B

ST Uel. A PAR a9 R A SISAT B o1, il BT% BIc AT U BIc Bl SYRIGSH TR IJER 81
AT ifp a8 39 fAd & 3iey WMI-JNY a8 7 f&ar & 5 gwadr 1 arex € “That shall be final and that
cannot be challenged in any civil court.” a8 1 wfermm 2, forad g &1 3 war o1 & Y fogmar a ey
IAP IABR HH T Y AN THHT WA B HaR AT G, d1 & @ & HId & 9 W@ Ry
off| safely WS BT BT W Aec AT ARVl RAT ITBT BIg 3 81 W I WIST HHET Bl T
famTRer @1 AT ST @Ry

| 7RG, fd @t S B 8 1 9IE 8 H SWH1 FHe FRA1 g, HiG 89 AT 8 I8 [ AN
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SHRI S.K. KHARVENTHAN Sir, I thank you very much for the opportunity.

First of all, I would like to thank and congratulate our hon. Minister of Law and Justice to bring
forward this Bill to constitute the National Tax Tribunal, to pave way to dispose of cases speedily.
There is a long list of pending cases in 21 High Courts throughout the country. It is not helping the
departments and it is also not helping the taxpayers also. In these 21 High Courts, a lot of vacancies

are pending. The civil appeals are pending, criminal appeals are also pending and original jurisdiction
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cases are pending. In the same way, the tax cases are also pending. So, to avoid this problem, our
Government has come forward to bring this Bill to constitute the National Tax Tribunal. It 1s not a

new proposal.

Here I would like to mention before this august House that when our hon. Prime Minister was

the hon. Minister of Finance during 1992-93, he mentioned in his Budget Speech and I quote:

“The Government was planning to set up the National Court of Direct Taxes in order to
ensure that litigation in direct tax matters is settled expeditiously. ”

Also, the Law Commission of India in its 115" Report also favoured to form this kind of a National

level Appeal Tribunal.

In this present Bill I want to mention only certain provisions. First of all, Clause 5 (1) deals
with the constitution and jurisdiction of the Benches. Wherever these Benches of the National Tax
Tribunal are going to attend any of the State, the time is given only 15 days, sitting for a period not
exceeding 15 days. This restriction has to be removed and the time has to be given according to the
convenience of the Chairperson. A lot of cases are pending in 21 High Courts. When the Bill 1s
passed and the National Tax Tribunal is constituted, all the cases will be transferred to it. But instead of
constituting one Tribunal at Delhi, I request the hon. Minister of Law to consider at least four Benches,

that 1s,

Chennai, Mumbai, Kolkata and Delhi, instead of taking the Benches there. ... (Interruptions) This is

my humble suggestion. ... (Interruptions)
SHRI K.S. RAO : In Hyderabad also.
SHRI S.K. KHARVENTHAN : Yes, in Hyderabad also.

Sir, with respect to Sections 6 and 7, they deal with the appointment of Chairperson and other
Members. Section 8 deals with the terms of office of Chairperson and Members. In the case of
Chairperson, the age of 68 years is mentioned for service. They have also given importance to the
advocates, legal practitioners and accountants in Clause 13. On behalf of the lawyers of this country, |
am thanking the hon. Minister of Law to include this provision.
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Here I would like to quote from 13 sub-clause (I):

“... any person duly authorised by him”

It must be removed and only the legal practitioners and Chartered Accountants may be permitted to

appear. I am also welcoming the Clause 13(ii). I quote:

“The Government may authorise one or more legal practitioners. ”

So, this opportunity is given for the lawyers. I am welcoming this provision also.

[ would like to quote Section 15 sub-clause ii:

“Provided further that the National Tax Tribunal may entertain the appeal within sixty
days after the expiry of the said period of one hundred and twenty days. ™

So, this condonation of delay has to be removed and modified.

I am also having a reservation with respect to Section 15 sub-clause (iv). Those who lost the
case want to file an appeal before the National Tax Tribunal. The assessee or the aggrieved person, as
the case may be, shall not be allowed to prefer appeal unless he deposits at least 25 per cent of such tax

or duty payable on the basis of the order appealed against.

Most of the departmental cases are filed by the department people. They are also deciding in
favour of the department. So, to pay 25 per cent i1s not proper on the part of the affected party. Even in

this proposed Bill, disputes with respect to the determination of the rates of duties of Customs and

Central Excise are also to be decided[R62]. (re3)

I want to mention about one case. For example, in Chennai, for a person bringing a watch from
abroad, the customs officials fix it at Rs. 30; for the same the DRI fixes it at Rs. 140. For the goods, the
customs people fix it at Rs. 3.5 lakh and the DRI people fix it at Rs. 7.5 lakh. For this, the person is
arrested and he is put behind the bar and the Government is spending Rs. 150 per day on him. Recently,

seven poor, innocent people lost their goods. They were arrested, they were remanded to custody. This
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1s the mindset of the officials. If the officials are filing false cases against the persons and are asking to
deposit 25 per cent of the tax or duty before filing appeal is improper, that has to be removed. That

provision has to be cancelled. That 1s my suggestion.

With respect to the constitution of the National Tax Tribunal, I wholeheartedly welcome it. I
request the hon. Minister that the Benches may be constituted in four parts of the country and not in 15
High Courts. The Benches are to be constituted in the four regions of the country. The poor people of
Kanyakumari or Kashmir cannot reach Delhi and approach the Tribunal. To avoid the expenses and to
help the poor litigants and the taxpayers also, this is to be considered. The Government has to seriously
think over the erratic valuation by the departmental people of the property and on filing of the cases. So
many innocent people are affected. In these circumstances, a way has to be found out. Some

modification has to be made to the Bill.

[ welcome this Bill.

PROF. M. RAMADASS Sir, I wholeheartedly welcome this National Tax Tribunal Bill and convey the
appreciation of our Party to the hon. Minister for Law and Justice for bringing this long overdue Bill for
this country. We welcome this Bill because its objectives are laudable, its relevance to the present day
tax reforms is very high and it serves the purpose of resource mobilisation for the country. As you
know, the country today requires vast resources to take up the developmental expenditure of the
Government. These resources will have to come through the prompt payment and the prompt collection

of tax and non-tax revenue to the Government. This Bill will address this issue.

You know that the fiscal situation in the country warrants that we tap more resources from the
hidden and non-hidden sources. One of the reasons why, in spite of all our efforts at tax reforms, the tax
revenue 1s not zooming up is because there are large number of cases pending before the courts and

these cases have to be expeditiously dealt with. One way of doing it 1s to appoint a National Tribunal

like this. This has been already recommended by the learned Law Commission in its 115%™ Report. It
has also been recommended by Chowsky Committee report. I think that they are all well-versed in the
settlement mechanisms and, therefore, there are no two opinions that the country today, in the present
circumstances, requires this National Tax Tribunal Bill. It will have, in my view, at least five important,

distinct advantages. Firstly, it will reduce the time involved in litigation. Secondly, it will expedite
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adjudication of tax cases. Thirdly, it will bring about uniformity in the decision-making process.

Fourthly, this mechanism will give scope for judicial scrutiny.

The present settlement mechanism 1s giving lot of powers to the Tax Tribunal authorities which
are headed by the Tax Commissioners. They have their own whimsical fancies of fixing the rates,
fixing the levies, assessments etc. There are large number of open complaints against the method of

valuation, the method of assessment made by these non-judicial officers heading the Tax Tribunal.

Therefore, by establishing this National Tax Tribunal we are combining both the judicial and

non-judicial processes and that is one great advantage of this[krr64] Bill.

Finally, it will also reduce the work load of High courts because all the cases pending there will
now be transferred to the Tribunal. That will expedite the cases pending in the High Courts. Therefore, 1

agree that this Bill contains lot of merit.

At the same time, I would like to counter one or two points raised by our CPI(M) colleagues.
They said that this will be a white elephant and this is providing a place for the retired bureaucrats to
seek asylum in these tribunals etc. [ would feel that going by the estimates given by various committees
on the constitution of National Tax Tribunal Bill, even if you assume that you are going to have 28
benches throughout the country, the total expenditure would amount to only eight crores of rupees
whereas if these tax arrears are properly cleared, the Government is expected to get the revenue of more
than rupees one lakh crore. How is this going to be a white elephant? After all, the bureaucrats have
accumulated knowledge. They have their own wisdom and experience of judicial scrutiny. So, there is
nothing wrong in utilising their services even after their retirement. After all, we need persons with
wisdom, persons with knowledge and persons with experience. If it can come from retired bureaucrats,

there is nothing wrong in appointing them. That is one point I wanted to tell you.

There was a question on the naming of the Bill. One of the learned Members said that this
tribunal would deal with both taxes and duties. Therefore, he suggested that this Bill should be called as
the National Tax and Duties Tribunal Bill. I would feel that it can be called as the National Revenue
Tribunal Bill because out of the total revenue - tax revenue and non-tax revenue - that the Government
gets, the non-tax revenue constitutes only five to six per cent of the total revenue and remaining revenue
comes from taxes only. Therefore, instead of calling it only National Tax Tribunal Bill, you may call it

National Revenue Tribunal Bill.
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The second suggestion that I would like to give is about section 15. Section 15 may go contrary

to our WTO regime. I am mentioning only those points which have not been touched by others. The
WTO regime says that all kinds of disputes with regard to valuation of sales tax, customs duties and
other things must be done only by a prompt single mechanism. If this provision is taken, it provides that
whatever appeal that can be made, it can be made to the National Tax Tribunal. That means you are

bringing in a two-tier mechanism which is not warranted.

Another thing is with regard to appointment of members to the Committee. This Bill says that
either he should be a judge or he should be a member of Income Tax Appellate Tribunal for at least
seven years. The implicit assumption of this provision is that the members as well as the chairman
should have either judicial or non-judicial knowledge, but what about the technical persons? Why are
the technical persons not included in this provision to be there in the Commission? After all, tax is a
technical matter. There 1s the concept of tax rate, concept of tax incidence, concept of tax impact and
concept of equity in taxation. Therefore, somebody who levies it may not know the principles of
taxation. Tax being a technical subject, some technical experts must also be included in this. I would
feel that the persons retired from Indian Economic Service may also be considered along with judicial

officers and persons from Income Tax Appellate Tribunal etc.

The Bill does not mention anything about the number of benches. It should be specifically
mentioned. Also, the number of members is not properly quoted here. That should also be done. With
regard to section 13, I would say that it should include 'a party to an appeal other than Government may
either appear in person or authorise one or more company secretaries, cost and works accountants,

chartered accountants or advocates." Only that will give a wider coverage to the Bill.

With these modifications, I support the Bill. This Bill should be passed unanimously by this

House.

SHRI P.S. GADHAVI Sir, thank you very much for giving me the opportunity to participate in the

debate on this Bill. First of all, I rise to support this Bill.

I would like to invite the attention of the hon. Minister to clause 8 dealing with the Terms of
office of Chairperson and Members. The term of office of Chairperson and Members is for five years.

Normally, what happens is that retired persons are appointed as Chairperson and Members and this is
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the tendency everywhere. They should not appoint retired persons. If retired persons are appointed -- in
case of High Courts, the Judges retire at the age of 62 years -- they can serve only for a period of three
years. When they are appointed at the age of 66 years or 67 years, then they will be serving for a period
of only one year. Therefore, a retired person will not able to do justice to his service as he should. If
they are appointed, they may have the qualifications, they will serve only for a few months. It is also
seen in places like Delhi that retired persons would like to be appointed in such Tribunals for the sake of
retention of their official accommodation or on the grounds of their children studying in such places. In

that case, precaution is required to be taken to see that this type of persons are not accommodated.

Clause 13 deals with ‘Appearance before National Tax Tribunal’. According to this clause:

“A party to an appeal other than Government may either appear in person or authorise one
or more chartered accountants or legal practitioners or any person duly authorised by him
or it to present his or its case before the National Tax Tribunal.”

Anybody can be appointed and we do not know whether he is having the legal knowledge or not. Here,

you have to put a restriction that persons who have got the knowledge of law alone will be appointed.

Substantial appeals come before the National Tax Tribunal involving substantial questions of
law. As per the present clause, anybody authorised by a party can appear before the Tribunal. There is
also an apprehension of people engaging an intermediary in these cases. Therefore, there should be a

restriction that persons who have got some legal knowledge only will be appointed.

Clause 15 deals with ‘Appeal to National Tax Tribunal’. Clause 15 (1) says:

“An appeal shall lie to the National Tax Tribunal from every order passed in appeal by the
Income-tax Appellate Tribunal and the Customs, Excise and Service Tax Appellate
Tribunal, if the National Tax Tribunal 1s satisfied that the case involves a substantial
question of law.”

Many times, there are other questions which may also require to be appealed: for example, there
may be gross irregularities or a question of fact which require to be agitated. As per clause 15 (1), an
appeal shall lie to the National Tax Tribunal from every order passed in appeal by the Income-tax
Appellate Tribunal and the Customs, Excise and Service Tax Appellate Tribunal, if the National Tax

Tribunal is satisfied that the case involves a substantial question of law. In that case, clause 15 goes
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beyond the Preamble of the Bill and makes the orders passed by the Customs, Excise and Service Tax
Appellate Tribunal appealable to the National Tax Tribunal, including orders on anti-dumping matters,
subsidy, counter-veiling measures, etc. Moreover, the World Trade Organisation Agreement on
Customs, Anti-Dumping, etc., to which we are signatories, requires only one level of prompt judicial
review of administrative action. Anti-dumping measures which are required to protect the domestic
industries must be decided quickly. If we provide for such matters to be decided by the National Tax

Tribunal, it will be a one more tier of appeal which will delay the prompt review required under the

clause[R635].

The Committee agrees with the view and suggests that this aspect should be taken care of. My
only request to the hon. Minister is that he should take into consideration all the suggestions made by

the Committee.

SHRI KHARABELA SWAIN Thank you, Sir, for giving me this opportunity. As per your instruction, |
shall be very brief.

[ support this Bill because this is actually our baby. It was introduced during the time of the

NDA Government. | will only seek some clarifications from the hon. Minister.

Will the hon. Minister be able to say what is the number of this type of cases pending in all the
High Courts in India put together? I think it would have been better 1f he had mentioned this number in

his introductory speech. I would like to know if the Government had made any study with regard to this.

What is the experience of the Government with regard to other such tribunals that have been set
up in the past? The Government has many other specialised tribunals set up on the same lines. Has the
Government succeeded in achieving the purpose for which each of those tribunals was set up? Have

cases been disposed of in a quicker way in the case of those tribunals?

My third point relates to eligibility. Clause 6 lays out the qualification for appointment of
Chairperson and other members of the Tribunal. It says, ‘A person shall not be qualified for

appointment as a member unless he is eligible to be a judge of a High Court’. So, not only a retired

46/58



11/14/2018
judge, but a person who is eligible to become a judge of the High Court also can be made a member of
this Tribunal. I would just like to know what the eligibility criterion for becoming a High Court judge
1s. Also, does the Minister not think that a situation may emerge in which all the members of this
tribunal will be only people from the judiciary in India without holding any specialisation in taxation

law? Is it not going to create a situation like this?

My next point relates to Clause 8, which lays down the criteria for appointment and retirement.
It has been mentioned in Clause 8 that the Chairperson or any other member shall hold office for a term
of five years. Here it says that in the case of the Chairperson, he can continue up to the age of 68 years.
A High Court judge retires at the age of 65 years. If you are going to appoint a retired High Court judge

to the post of Chairperson, are you not going to restrict his term as the Chairperson to a three-year term?

Clause 11 talks of removal of the Chairperson and other members. In (1) (d) it is mentioned that
one could be removed who has acquired such financial or other interest as is likely to affect
prejudicially his functions as Chairperson or a member of the National Tribunal. The clarification I

would like to seek from the hon. Minister 1s, what could be that financial or other interest which i1s

likely to prejudice his function as the Chairperson[ KMR66].

Clause 4 provides for composition of the National Tax Tribunal. This Tribunal consists of the
Chairperson and such number of Members as the Central Government deem fit. Why did you not fix
the number in the Bill itself? Why have you left it to the Government? [ want to seek the clarification

from the Minister on this point.

Clause 7(3) provides that no appointment of the Chairperson or any other Member shall be
invalidated merely by reason of any vacancy or any defect in the constitution of the Selection
Committee. Why should there by any defect in the Selection Committee? You have clearly mentioned
in the Bill that we are going to form this Selection Committee with the Chief Justice of the Supreme
Court or another Judge nominated by him, Secretary in the Ministry of Law and Justice, and Secretary
in the Ministry of Finance. You have very categorically mentioned as to who would be the Members of
the Selection Committee but still you have made a provision that there could be any defect. 1 do not

understand as to how could there by any defect. Hon. Minister may kindly answer this question.

Lastly, I would like to make an appeal to the hon. Minister. As a Member of the Standing

Committee on Finance, I have just found that it 1s not in the High Court, it 1s actually in the other
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Tribunals of Customs and Income-tax where there are a very large number of cases which are pending.
What are you going to do about that? I would also like to make an appeal to the hon. Minister. When
you constitute the National Tax Tribunal, would you kindly make a suggestion to the Tribunal that all
the high value cases should be tried on priority basis? We really would save a lot of money, as a lot of
money has been blocked. Not all the cases involve a lot of money. There are a few cases which involve
a lot of money and the same should be tried on priority basis. What is being done on a regular basis is
that such cases are tried by the courts periodically and that is why not many cases have not been

resolved.

I do not agree with what Shri Varkala Radhakrishna said that there could be additional Benches
in every High Court, which could try everything. I do not agree with that because most of the High
Court Judges lack specialisation in such topics involving income-tax law or customs law. Rather, |
would say that constitution of the Debt Recovery Tribunal had in a great way been instrumental in
reducing the NPA. I am again making an appeal to the Minister that he should make a suggestion to the

effect that while constituting the new Tribunal, high value cases should be tried first.

With these words, I support this Bill and request the Minister to give clarifications to the

question raised by me.

SHRI P.C. THOMAS 1 have been allotted one minute. But I would end my speech within that time

limit because hon. Minister is ready to start his reply. .
MR. CHAIRMAN : There is a time constraint.

SHRI P.C. THOMAS : This Bill has been good and it has been brought with very good perspectives
and objectives. 1 support the Bill. I would urge upon the Minister to take into consideration the

recommendations and suggestions which have been forwarded by the Standing Committee.

The other aspect of the Bill is that normally in all these cases, the delay is occurred with respect
to the constitution of the Tribunals and implementation thereof. [ would like to say that the

implementation should not be delayed in this regard. I would also like to appeal to the Minister in
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regard to the family courts. There 1s a provision for family courts and the Government of India has also
taken steps to set up family courts in various parts of the country. But the allocation of funds for setting

up of the same is not made in accordance with the objectives with which we really want the family

courts to be set up[R67]. I would like to say that the implementation aspect must be looked into with

urgency.

I was commenting about the family courts. I urge upon the hon. Minister that in my parliamentary
constituency Muvattupuzha, a family court may be set up immediately in the town of Muvattupuzha and
the amount may be given urgently. SHRI KHARABELA SWAIN : What is the necessity of transferring

the Chairman or any Member? Kindly reply to this question.

SHRI H.R. BHARDWAJI: Sir, I am very grateful to all the hon. Members — Shri K.S. Rao,
Shri Singh, Shri Radhakrishnan, Shri Shailendra Kumar, Shri Ram Kripal Yadav, Shri
Mandal, Shri Chandrappan, Prof. Ramadass, Shri Swain, Shri Bachi Singh Rawat, Shri
Thomas and a few other friends — who have contributed very important points. I

appreciate their points. [ would like to point out that they have missed some provisions of
the Bill.

Let me clarify that this National Tax Tribunal which is likely to be set up is primarily to deal
with the appeals that arise out of the two Tribunals already set up — one under the jurisdiction of the
Finance Ministry, that is, on the Customs and Excise and Service Tax and the other is under the
jurisdiction of my Ministry, the Income-Tax Appellate Tribunal. Hon. Members will appreciate that

both the Tribunals are doing very well at their levels. But the matters go to the High Court.

A very senior Member of this House — I have tremendous respect for him — raised a very valid
point. He said that the Standing Committee wanted that instead of having this Bill, we should
straightaway constitute Special Benches in High Court to hear tax matters. I know, there was a time
when the High Courts could provide two Judges as tax specialists to sit together in the Division Bench
to decide exclusively on tax matters. Having worked as the Law Minister for three times in this country,

I know that there is dearth of tax specialists. The qualifications for the appointment of High Court
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judges do not make any mention of specialization as criminal, civil or revenue. My experience is that
mostly the lawyers practising on civil side come to the Bench and they lack that expert knowledge on
tax matters. If there are tax lawyers, tax judges available, I could agree with the recommendations and
the suggestions. But the House will appreciate that except in one or two cases, I have written letters
after letters to High Courts asking them to constitute Special Benches for tax matters. But they have
said that they do not have expert judges and they can provide judges out of the judges available with

them.

The NDA Government went into this issue and they wisely brought this Bill by providing that in
the matter of tax, they would like to have expert people to deal with appeals also. Now, under article
323B of the Constitution, these matters are now being transferred to the Special Benches of tax in
appeal. Appeals of both the Tribunals will go to this National Tax Tribunal. We have carried forward

this Bill. We are applying our mind fully as this provision is necessary in the interest of the revenue.

Most of the hon. Members have expressed that a weak treasury means a weak Government. So,
the treasury has to be strengthened. Therefore, money has to be paid to the treasury otherwise, a welfare

State like India will suffer. This has been shared by all the Members.

Now, let me be very clear about the peripheral issues. In the Financial Memorandum, there 1s a

provision for 15 Benches for Direct Taxes and 10 Benches for Indirect Taxes[p68].

In the Financial Memorandum and in the Financial Expenditure also, it is mentioned there. It 1s
also mentioned in clauses of the Act, particularly about the Division Bench that ‘a Bench shall be a
Division Bench ordinarily of two people.” Let me again remind you, because I am working also on the
Income Tax Appellate Tribunal, that in the Income Tax Appellate Tribunal also the Benches is of two —

one Technical Member; and one Judicial Member.

Similarly, clause 5(4) provides that a Bench will consist of two Members. Here also, it will be
the same way with two Members who have been selected out of the two sources of recruitment. That
shows what is the source of recruitment. Not many retired people have any scope to come into. Those
who are serving in the Income Tax Appellate Tribunal or CEGAT will be appointed to the National Tax
Tribunal. Therefore, there is no scope except the Chairman. The Chairman may be a person who has
retired from the High Court as a Chief Justice or a Judge of the Supreme Court because the retirement

age to the Supreme Court 1s 65 years, and so, you have, at least, to give him three years. Otherwise,
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nobody would come. For High Court, the retirement age 1s 62 years, and so we are giving him, to be a
Member or a Chairman, five years. And, he will retire at 68 years. This is one position where the High
Court Judge will come. Otherwise, direct recruit people will be derived from two sources of
recruitment. One is, these two Tribunals. They are the Members, who are technical as well as judicial,
and who go to the Income Tax Appellate Tribunal. All the Chartered Accountants are the Technical
Members. The Chartered Accountants are fully aware of the tax provisions. Similarly, Judicial
Members are Judges. So, both will be recruited to the National Tax Tribunal, and the direct recruitment
means, a few advocates. I cannot annoy my legal community. Otherwise, they will say, “You have
barred us from being appointed.” Advocates of 10 years standing under the Constitution can be
appointed as Judge of the High Court, and similarly, of 10 years or 15 yeas standing to the Supreme

Court.

So, I am leaving room for their selection. The selection will be made by a foolproof system,
which exists even today for all the Tribunals, and which 1s very well accepted. You know, the
Government cannot straightaway appoint. For High Court Judges, we consult the Chief Justice of India,
and here also, we consult the Chief Justice of India or his nominees. So, it will constitute a Committee

of three people in which the Law Secretary and an independent person will be there.

Let me tell you that we are giving more autonomy and independence in this
Tribunal because we are not associating the Government, that is, the Finance Ministry.
The Finance Ministry is interested in revenue. Their view is not independent and they are
an interested party. So, this Tribunal will be exclusively under the domain of an
independent Ministry, namely, the Law Ministry, and that inspires more confidence of the
litigants. There is always a pressure from the Finance Ministry to recover more and more,
but here, we do not have any interest. We are fair; we are fair for both. The Government
revenues must come and the

clients must get independent justice. The quality of justice cannot be diluted whatever
considerations may be. So, this will be a most independent Tribunal and a Division
Bench is provided here.

There is a further provision that in matters where there is a difference of opinion like it happens
in the court, the third Judge or the Chairman will decide. This happens in the High Courts also. If two
Judges sit in the Division Bench and there 1s a difference of opinion, it is referred to the third Judge, or

the Chief Justice himself decides. So, the same provision has been bodily lifted and put into the Bill.
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Similarly, there are special Benches. Suppose, there 1s a big case and very intricate questions are

raised before the Bench. There, instead of a Bench of two, there will be a Bench of five, as we do in the
Constitutional Benches in the High Courts. Therefore, all eventualities, which happen in the courts,

have been taken care of and they have been provided in this Bench also.

Now, about the selection, let me say that our selection process is foolproof. All Tribunals’
selection 1s now being done, whether it is a Company Law Tribunal or a Competition Law Tribunal.
The Supreme Court and the Chief Justice are invariably in the picture. Even the last Government tried

to have that Company Law and the Competition Law, but the Supreme Court stayed them|ks9).

We do not want that situation to take place so that the selection is quick and good people are
selected. We have kept the component of judicial consultation at a very high level. So, there should be

no apprehension in anybody's mind about the quality, Division Bench and Special Bench.

I now come to the qualification. There was an argument. I am surprised how could it be said
that retired persons are being brought into it. Sitting members who are in the Income Tax Tribunal and
CEGAT will be promoted if they are found suitable by the Committee. They will invite applications.

Let me tell you

frankly, there was a recommendation. The Standing Committee did recommend, why do you not
consider Chief Commissioners. There is a consensus opinion that they are almost executive members
of the Finance Ministry. They do not consider them. They are considered as Income Tax
Commissioners. In the first instance they are inducted in the Income Tax Appellate Tribunal. If they
are selected there, then we will elevate them in the highest tribunal which is equivalent to almost the
High Court. Therefore, if we have differed with the Standing Committee's recommendation, we have

done so in the interest of the institution. This is the recommendation we have not agreed to.

The third point was about age. I have submitted that we cannot really keep the age less than 68

because Supreme Court judges would not come. We cannot keep less than 65 because High Court
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judges will not come. Even the Chief Justice of the High Court retires at the age of 65. You have to
give him three years. He can be re-appointed until the age of 68. These are wholesome provisions.
With full respect I may say that for all the tribunals the scheme of retirement and appointment is the

same. So, there is nothing new in this.

A question was asked about the total pendency in the High Courts. I am informed that as on the
Ist of April, there are about 41471 cases which are pending in different High Courts. They will be
transferred to these tribunals. [ may also allay the apprehensions of the hon. Members that when these
25 Benches will be constituted, it has to be provided that the Principal Bench will sit in Delhi and then
they will spread out according to the location of work. Out of 41,000 cases, we will find how many are
in Chennai. So, we will have to make a provision for Chennai, Mumbai and Kolkata separately.
Principally the money comes from Mumbai and Chennai. We will have to provide one or two benches

there. It 1s the prerogative of the Chairman. After studying the workload it will be distributed

The temporary arrangement of a Circuit Bench before 15 days is also provided. Suppose there is
a special case which is to be held in a place not in Chennai, not in Andhra Pradesh but somewhere in
Madurai, they can be sent there like a circuit court to decide the case. These are all enabling
provisions. As the experience will be gained, things can be modified. This is the inception of the
tribunal. We can increase Permanent Benches if the workload is such but our desire is, let the tax
experts deal with the tax matters. Those who rise from the income tax go to the Income Tax Appellate.
Seven years is the qualification. A big safeguard is there. Only those members who have seven years

experience in the Tax Tribunal will be appointed in the National Tax Court.

High Courts are over-occupied. You may see every day now, there are vacancies in the High
Court. When I took over as Minister in 2005, in the initial years, there were vacancies to the tune of

more than 300 in the High Court, which is the half of its strength. I am grappling with those vacancies.
I have not been able to fill these vacancies more than half{R70].

18.00 hrs.
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It 1s because as you fill the vacancies, more vacancies occur on the retirement of judges. So, we

will not take chance in distributing the workload between the Tribunal as well as the High Court. Itis a
very valid concept according to the Constitution. Therefore, I seek your support. You allow me to do
this and as it progresses if there are shortcomings, we will come back to you. I have noted all the

points.

I once again request you to support. You are a senior Member and you please be kind to me. |
am very grateful to you. [ assure you that I have a very high regard for your views. There should
always be an exception to the general rule. You may be an exception to the intellectual standards of this

House and I accept it. So, please agree on this and support it so that it is passed.

MR. CHAIRMAN : The question is:

“That the Bill to provide for the adjudication by the National Tax Tribunal of disputes
with respect to levy, assessment, collection and enforcement of direct taxes and also to
provide for the adjudication by that Tribunal of disputes with respect to the determination
of the rates of duties of customs and central excise on goods and the valuation of goods
for the purposes of assessment of such duties as well as in matters relating to levy of tax
on service, in pursuance of article 323B of the Constitution and for matters connected
therewith or incidental thereto, be taken into consideration.”

The motion was adopted.

MR. CHAIRMAN: The House will now take up clause-by-clause consideration of the Bill.

The question is:

“That clauses 2 to 30 stand part of the Bill.”

The motion was adopted.
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Amendments made:

Page 10, line 9,-

for 20047

substitute “2005”

Page 10, line 13,-

for <2004

substitute <2005

Page 10, line 26,-

for 20047

substitute “2005”

Page 10, line 46,-

for “2004”

substitute “2005”

Page 11, line 15,-

for “2004”

substitute “2005”

Clauses 2 to 30 were added to the Bill.

The Schedule

3)

4)

(%)

(6)

(7
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Page 11, line 44.-

for <2004

substitute “2005” (8)

Page 12, line 14,-

Sfor <2004

substitute “2005” 9

Page 12, line 21,-

for <2004”

substitute “2005” (10)

Page 12, line 30,-

Sfor “2004”

substitute “2005” (11)

Page 12, line 41,-

for <2004”

substitute “2005” (12)

(Shri H.R. Bhardwaj)

MR. CHAIRMAN: The question is:

“That the Schedule, as amended, stand part of the Bill. ”

The motion was adopted.
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The Schedule,

Amendment made:

Page 1, line 5,-

for <2004”

substitute “2005”

MR. CHAIRMAN: The question is:

as amended, was added to the Bill.

Clause 1 Short title, extent and

commencement

(2)

(Shri H.R. Bhardwaj)

“That clause 1, as amended, stand part of the Bill.”

The motion was adopted.

Clause 1, as amended, was added to the Bill.

Enacting Formula

Amendment made:

Page 1, line 1, -

for “Fifty-fifth”

substitute “Fifty-sixth”

(1)

(Shri H.R. Bhardwayj)
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MR. CHAIRMAN: The question is:

“That the Enacting Formula, as amended, stand part of the Bill.”

The motion was adopted.
The Enacting Formula, as amended, was added to the Bill.

The long Title was added to the Bill.

SHRI H.R. BHARDWAJ: I beg to move:
“That the Bill, as amended, be passed.”
MR. CHAIRMAN: The question is:

“That the Bill, as amended, be passed.”

The motion was adopted|1r71].
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