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MR. DEPUTY-SPEAKER: Now, we will take up legislative business, item No. 10. T will
request Shri H.R. Bhardwaj to move the Bill for consideration. The Business Advisory
Committee has allotted two hours time for the discussion.

THE MINISTER OF LAW & JUSTICE (SHRI H.R. BHARDWAJ): Hon. Deputy-Speaker, Sir,
I beg to move:

“That the Bill further to amend the Contempt of Courts Act, 1971, be taken into
consideration.”

Sir, as the hon. Members know that the existing provisions of the Contempt of Courts
Act, 1971, have been interpreted by various courts and the judicial decisions are to the effect
that truth cannot be pleaded as a defence to the charge of contempt of court. Therefore, there
was a demand that the existing provisions contained in the Act are not entirely satisfactory.
There has been debate as well as there have been articles appearing in various newspapers

from eminent jurists demanding that this matter should be reviewed.

[ am happy to inform that the previous Government gave this task to the National
Commission to Review the Working of the Constitution. That Constitution Review Committee
in its Report inter alia recommended that in matters of contempt, it shall be open to the court
to permit a defence of justification by truth. The Government has been advised that the
amendments to the Contempt of Courts Act, 1971, to provide for the above provision would
introduce fairness in the procedures and meet the requirement of article 21 of the Constitution.

Section 13 of the Contempt of Courts Act, 1971, provides certain circumstances under which



contempt is not punishable. It is, therefore, proposed to substitute the said section by an

amendment.

The Bill was referred to the Department-related Standing Committee on Personnel,

Public Grievances, Law and Justice and has been examined there. The Committee submitted its

Report to both Houses of Parliament on 29th August, 2005. The Government have gone into
the Report. The hon. Committee suggested the following amendments to the Bill.

1. To delete the words “in public interest” from clause (b) of the proposed amendment of

section 13; and

2. Place the proposed amendment for defence of truth in section 8 of the Contempt of Courts
Act, 1971 and not in section 13.

Sir, these two recommendations have been received and thereafter they were examined. As I
submitted in my opening remarks, this matter has been examined by Justice Venkatachalaiah
Committee appointed by the previous NDA Government. I agree that the issue of contempt of
court is a very sensitive matter and that whatever the Committee had recommended, we should
go by it. The Government has examined, therefore, these two recommendations and it is of the
view that the Bill as introduced on December 1, 2004, by the earlier Government and as

suggested by the Review Committee may be accepted for the time being.

In public interest, two things are being done. Earlier, the contemner has no defence of
whatsoever in the matter of contempt and truth even could not be said to be a defence.
Everybody in this House knows that our culture proclaims: “Satyameva Jayate” and there can
be no limitation on truth because truth is synonymous to God in our culture. Therefore, it is a
good beginning that at least we should allow truth to prevail. Therefore, the very fact that truth
will be the defence should be welcomed by the House. I think, this House will support this
Bill.

MR. DEPUTY-SPEAKER: Motion moved:

“That the Bill further to amend the Contempt of Courts Act, 1971, be taken into
consideration[R15].”
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SHRI V. KISHORE CHANDRA S. DEO Mr. Deputy-Speaker, Sir, I rise to support the
amendment to the Contempt of Courts Act, 1971. This amendment has been long overdue, in
my opinion. In our Constitution, there is a framework which provides for the separation of
powers between the three different wings - the Legislature, the Executive and the Judiciary.

While this delicate balance has to be maintained, over the last few years, maybe, decades, we
have been observing encroachment by one or the other wings for various reasons. Sir, the
Contempt of Courts Act, 1971 has severe constraints and restrictions on the people who wants

to file the contempt of court case, even if it is based on truths and facts.

The Standing Committee of this House has given a report. Legal luminaries like
Justice Venkatachelliah and Justice Krishna Iyer have been a strong votary to an amendment to
the Contempt of Courts Act, 1971. I think, very rightly, now the Government has brought in

this amendment to ensure that courts also will have to be bound by truths and facts of the case.

In recent times, we have seen a new trend that has crept into the Judiciary. This trend
has been termed as “judicial activism'. I am not against “judicial activism'. But there is a very
thin line between ‘judicial activism' and ‘judicial despotism'. Judicial despotism can be the
worst kind of despotism which can unlease on a civil society because there is no
accountability. After all, I would like to firmly state that in a democracy, all of us are



accountable to the people, including the Judiciary. So, if the Judiciary oversteps or if there is a
situation where they are going against the will of the people or if there are certain facts and
truths which warrant a case which involves the contempt of court or where the Judiciary has
faulted, I do not see any reason why any private citizen of the country should not be allowed
to take this case up or should be hauled up for the contempt of court if they were based on

truths and facts. Certain events have taken place at that particular moment of time.

The Standing Committee had recommended that the words “in public interest' should be
deleted. I think, the National Commission had recommended that these words should be
included in this amendment. I think, very rightly so, after all, whether it is truth or untruth - I
mean, truth especially - it should concern "public interest' also, especially, in cases where the
courts today are taking upon themselves the job of legislation and execution. I think, when the

Standing Committee took into consideration this particular aspect, this term “public interest'
probably did not exist[R17].

Today’s situation has become very very important. This term “in public interest” has to
be a part of this particular amendment. Therefore, I congratulate the Law Minister for having
brought this amendment. Though it is a small amendment, yet it will go a long way. This also
goes to show that Courts are not above law or above the Constitution. For any misdemeanor or
misconduct or for any other reason if the Court violates the mandate of the people or the
Constitution, they shall be liable to answer to this entire country for such an act that they may
have committed. Therefore, 1 support this Bill in foto and I am sure that this Hose will be

unanimous in approving this amendment.

SHRI VARKALA RADHAKRISHNAN Sir, I support the Bill in principle. We have our own
experience in this House. We have passed the Right to Information Act. But its implementation
is defective in many ways. Now, it has been termed as an asylum for the top retired

bureaucrats. The purpose for which this Bill is passed is defeated.

Here also, we are now trying to amend a law which was in India for a very long time.
The first Contempt of Court Act came into existence in 1926 during the British rule. At that
time, our Constitution was not in existence. We were following the British practice. In 1952,



we passed an amendment to the 1926 Act. We made certain changes as per the provisions
contained in the Constitution. That also was not found fully practicable. Then we took a
decision to amend the Contempt of Court Act in 1971 as per the recommendations of the
Sanyal Commission. The Act of 1971 also did not rise to the occasion.

Now, I will submit about what is the inherent difficulty in the implementation of the
Contempt of Court Act. It has given a blanket protection to the judiciary, even curtailing the
freedom of speech guaranteed under article 19(1) and 19(2) of the Constitution. That also is
being curtailed in the context of the interpretation of the 1971 Contempt of Court Act. It is
contradictory. I am not going into the details because it is a laborious task for me. After 1971
also, there has been a public demand not only from the public but even from the Press for an
amendment of the Contempt of Court Act. That has not made a fair comment about a particular
judgement by a court because any contempt law will be applicable and the person who is
focussing his reason in public, will be put to task. This is the position. This is quite untenable
in the context of the parliamentary democracy for curtailing the individual rights of the person
for criticising certain things, which he believes, to be true. In all cases, we have the facts about
the contempt cases. But, unfortunately, we have not provided any defence provision to the
Contempt of Court Act. A man who is known to be guilty or accused is not given a right to
defend himself by stating that what he says is true[pl8].

So, there is no justification for an accused in an offence under the Contempt of Courts
Act. This is the position. Even a person who believes that it is true, he will not be able to make
use of it as a defence. This is quite alarming and quite extraordinary as well as untenable in the

context of Fundamental Rights provided under the Constitution.

We will see that our Constitution had made some provisions regarding establishment of
court of records. The contempt of court offences could be tried only by the Supreme Court or
by the High Courts. 'Court of records' is a provision under the Constitution. So, the Supreme
Court is the supreme authority in dealing with offences of contempt of Supreme Court or the
High Courts, as the case may be. This is the position.

In that case, can we make an amendment by an ordinary Statute of this House? The
1971-Act was passed by this House. The Supreme Court as well as the High Courts come
under the provisions of the Constitution, as court of records. That being the case, can we meet
the situation by merely amending the Statute of this House, because there is a provision is in
the Constitution? Would it be possible to amend a law by merely passing a Statute passed by
this House?



A National Review Commission was appointed by the Government; the functioning of
the Constitution was looked into by them; eminent jurists were members of that Commission.
They have strongly recommended that contempt of court will not be safeguarded and will not
be protected from the Supreme Court, by merely making an amendment to the Contempt of
Courts Act. They have strongly recommended that we must make an amendment to the
Constitution itself. That is the clear position stated not by me, but by the Working Committee
appointed by the Government which looked into the working of the Constitution. They have

recommended that there must be a Constitutional Amendment for this provision.

Suppose we pass this amendment here, it will not stand in judicial scrutiny because the
Supreme Court and the High Courts get powers under the provisions of the Constitution. Then,
how can we make and how can we restrict their powers by merely passing a Statute here? The
only remedy is that we must have a Constitutional Amendment passed by this House as per the

provisions contained in the Constitution.

The argument advanced by the Government as well as by the Law Department is that
this being a time consuming factor and a laborious task, requiring two-thirds majority and
restrictions are there to get such an amendment passed as per the provisions of the
Constitution, we will amend the Statute passed by this House. So, the Government came out
with a proposal saying that a mere amendment to Section 13 of Contempt of Courts Act would
be sufficient. It hopes that the Supreme Court and the High Courts will take a fair attitude in
these matters. It presumed that the Supreme Court and High Courts would take a position that
an amendment to the Statute will be sufficient. How? It is only a pious hope; we are having a
hope in the Judiciary, in fairness, that they would agree that an amendment to the Statute
would be sufficient. I do not think, it is possible[R19].

[t is a matter concerning their personal interest. Both the Supreme Court and the High
Courts are personally interested in this. Allegations may come up and in dealing those matters
I do not think they will take a fair stand. It is a pious wish that they will take a stand that
statutory amendment will be sufficient. I do not think it is possible. So, the best course left to
the Government is to bring a constitutional amendment. Otherwise, it will become a futile
exercise. Not only me even the Working Committee, the National Commission working on the
Constitution has taken evidence and has come to the definite conclusion that this can be done
only through a constitutional amendment. But the Government did not wait for that. It has
come up with an amendment to the proviso to Section 13. That is very-very dangerous in

many ways.



The Supreme Court, the Bar Association and the BarCouncil of India have also
suggested some amendments. Not only that, senior advocates of the Supreme Court of India
have come before the Committee and suggested amendments. Now, two things have to be
proved first. One is, while giving justification against the allegation he must prove that it is in
public interest. The first thing for the defender or the accused will be to prove that he is
making his allegations in public interest. That must be proved first. Secondly, he must prove
to the satisfaction of the judge that it is made in good faith. These two things have to be
proved first by a person making any allegation in a particular case against the Court. He has to
prove these to the satisfaction of the particular judge as to why he is making this allegation.

14.58 hrs. (Mr. Speaker in the Chair)

He must prove first that he is making the allegation in public interest. The Supreme Court and
the Bar Association have said that this will negative the purpose for which this amendment is
brought. The Bar Association of Delhi came to the conclusion that it will negative the purpose
for which this amendment is brought. So, these two words ‘good faith” and ‘in public interest’
must be deleted. The opinion of the Bar Council of India is to restrict these two things in the
proposed amendment; good faith and in public interest. He has to prove the case first and then
only he can proceed. He has to prove that he is making allegation in public interest. That is a
laborious task for a defender. He is asked to prove his case first that he is making the
allegation in public interest. Secondly, he will have to prove that he is making the allegation in
good faith, that too to the satisfaction of the hon. judge. Would he decide in his favour? A
judge hearing the allegation would direct the accused to prove the case first that it is in public
interest. So, this will negative the purpose for which this amendment is brought. [ am
opposing it because it is curtailing the purpose for which my hon. friend is bringing the
amendment. It will not work. So, please delete those two words and give the opportunity to
the accused to prove that he is defending his case by justification of truth. That alone is
possible[R20].

15.00 hrs.

Not only that, there is an inherent danger that this will be struck down by the Supreme
Court on the plea that the Supreme Court and the High Courts are working as Courts of
Records. Any amendment to their powers under the provisions of the Constitution will have to
be achieved by another constitutional amendment. So, this is the position. Not only that, it



will be better to bring the legislation, namely, Judicial Accountability first. After all, it is the
corner stone of Parliamentary democracy. @ We have not passed that legislation...

(Interruptions)
MR. SPEAKER: I think, he has concluded as he has taken 15 minutes.

Now the hon. Prime Minister to make the Statement.

15.19 hrs.

MR. SPEAKER: Now, we will take up item no. 10, discussion on Contempt of Courts
(Amendment) Bill, 2004.

SHRI VARKALA RADHAKRISHNAN (CHIRAYINKIL): I have been dealing with the
difficulties involved in getting the Bill passed. Our attempt is to have some kind of judicial
accountability. Here, it may be pointed out that the former Chief Justice of Supreme Court
himself has said that thirty per cent of the judiciary is corrupt. If this amendment is found to

be successful, it will go a long way in dealing with the corruption in the judiciary[r21].

Corrupt practices are prevalent in many ways and that would not be checked and no
allegation can be made against any corrupt judge in the present set-up. So, we want to change
the situation. As I have already mentioned, judicial accountability is the cornerstone of
parliamentary democracy. So far, we have not succeeded in bringing out a legislation for
judicial accountability. Of course, for impeachment, there is some provision in the
Constitution. We have our bitter experience in Ramaswami’s case. But now, we have come to a
stage that we must have a definite say in these matters. We must have a statute dealing with
judicial accountability. That is one of the cornerstones of our public life. Not only that,
legislative accountability also is a matter of concern. We have allegations against some MPs.
Even yesterday, in the Supreme Court, it was discussed and the arguments were made for and
on behalf of the MPLAD Fund utilization. The conduct of MPs was a matter of discussion
before the Supreme Court. It is a matter of shame for me because our conduct is being
discussed in the highest judiciary because of these corrupt practices being prevalent in our
system. So, we have to pass this Lok Pal Bill. Why are you getting anxious who should be
exempted and who should not be? It is a matter of detail. But let us have a law in this matter
so that the MPs and MLAs can be accountable for their criminal acts, for their squandering

public money. In all these matters, we want a clear-cut policy and a clear-cut stand in the legal



forum. That is why, I am asking for a legislation on legislative accountability also. In that
matter, passing of Lok Pal Bill is another platform in our parliamentary democracy. ...

(Interruptions)
MR. SPEAKER: Please conclude.

SHRI VARKALA RADHAKRISHNAN : When we speak of judicial accountability, we must
be ready with legislative accountability also. I want to draw the attention of the Government
towards these two important issues. We have done a good thing by passing the Right to
Information Act. Though there are many defects in the implementation of this Act, it is a good
legislation; it is a historic legislation. We should also have a historic legislation in the matter
of judicial accountability and the legislative accountability. This Bill is directly connected
with judicial accountability. That is why, I am speaking all these things. If we fail in our
attempt, that will be a black mark for our judicial accountability statute. Judicial
accountability is very much connected with this justification by the Contempt of Courts Act.

For these reasons, we must be doubly cautious to see that the Bill is successfully passed and
implemented. If it goes, the Supreme Court takes the other view because they have a pious
wish that the Supreme Court will be generous and fair enough to see that a mere amendment in
section 13 of the Contempt of Courts Bill is enough. If that is the stand, I have no objection.

The rest is for the Government.... (Interruptions) The Standing Committee did not agree with
the Government. We do not agree with the Government. In that case, they would be having a
mere amendment to the statute, of the simple statute, that i1s of Contempt of Courts Act of
1971. You are bringing an amendment, a simple amendment, to section 13 as proviso. Would
it be sufficient? If it is sufficient, that is fine. But I apprehend that the Supreme Court will not
take such a pious wish because it concerns their conduct and approach.... (Interruptions)

MR. SPEAKER: You have been a member of the Committee. You should not have spoken.

SHRI VARKALA RADHAKRISHNAN : This is for the Government to take a decision. The
risk is with the Government to take. When these inherent dangers are there, I would request
the Government to consider all these aspects and do all that is possible so that judicial
accountability is passed without delay. This Bill, even if it goes, judicial accountability act

will be there.

With these words, I conclude. I support the Bill.
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SHRI BRAJA KISHORE TRIPATHY Hon. Deputy-Speaker, Sir, this is a small legislation but
this has serious impact all over. The Contempt of Courts (Amendment) Bill, 2004 seeks to
further amend the Contempt of Courts Act, 1971. This is intended to make that a contempt is
not to be punishable if it is satisfied that it is done in public interest. Further, this is also
intended to introduce fairness in the procedure and to meet the requirement of Article 21 of the

Constitution.

This is a very sentimental matter. We should consider it in that way. There is separation
of powers and jurisdiction of the different wings and institutions of democracy outlined in our
Constitution. This is the power of the court to punish. When a court gives some verdict, it is
the Executive which is to implement the order of the court because the judiciary has no other
wing or no power just to implement the order of the court. So, it is the Executive which has to
implement the order of the court. Now, we are encroaching upon the power of the judiciary. We
are now minimising the contempt punishment of court. If some executives go against the order
of the court, if they fail to implement the order of the court, naturally the court proceeds with
contempt proceedings. That is the only power available with the judiciary. Being afraid of it,
the Executive is bound to implement the order of the court. Now, we are minimising this thing.
So, a serious implication is there. Not only we are encroaching upon the power of the judiciary
but also we are giving advantage to those defaulter Executives, who are liable to and who are
constitutionally bound to implement the order of the court[R23].

So, now, when we are minimising this thing with this amendment... (Interruptions) Sir,

I will take one or two minutes.

MR. DEPUTY-SPEAKER: Would you like to finish it in one minute?

SHRI BRAJA KISHORE TRIPATHY : I will take only one or two minutes.



MR. DEPUTY-SPEAKER: No. Now, we will take up Private Members’ Legislative

Business. You will continue on Monday.



