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MR. SPEAKER: We will now take up item No. 18, further discussion on the Bill. Shri Braja

Kishore Tripathy to continue his speech.

SHRI BRAJA KISHORE TRIPATHY (PURI): Hon. Speaker, Sir, I was speaking on this
Contempt of Courts (Amendment) Bill, 2004. This is intended to introduce fairness in the

procedure and meet the requirement of article 21 of the Constitution. I am just referring to
article 21 of the Constitution[R16].

This is for the protection of the life and personal liberty. It says:

“No person shall be deprived of his life or personal liberty except according to the
procedure established by law.”

14.01 hrs. (Shri Devendra Prasad Yadav in the Chair)

The hon. Law Minister is here. He is one of the leading lawyers of our country. I do not
understand how this provision of the Constitution was ignored by the Contempt of Courts Act.
If somebody is proceeded with contempt of the Court, how does the liberty and life of a person
get infringed? How this constitutional provision was not attracted there in the earlier
provisions of the Act? How will this amendment help? This is what is mentioned in the
Statement of Objects and Reasons of the Bill. It is mentioned that this provision would
introduce fairness in the procedure to meet the requirement of article 21 of the Constitution.
When the Executive is not implementing the order of the Court, naturally, the recourse for the
Court is to proceed with contempt proceedings. There was no other recourse available with the
Court or the Judiciary. If one encroaches on that thing, there will be no result. The Executive
will become powerful. They will not implement the Court order. They can take the plea that
they are doing that in fairness and in public interest. They can speak in that language that they
are not implementing it just in the public interest. The Executive is powerful. They will say



everything and will not implement the Court order. This will open the whole Pandora’s box.
My request to the Law Minister is that he should not go through this amendment. What are the
long consequences of it? What are the far-reaching consequences of this? If the verdict of the
Court is not implemented, what is the recourse left to the common man who has gone to the
Court to get justice? It will become meaningless if that order is not implemented. This
amendment is a very dangerous amendment. Although it is a very small amendment, yet it has
its far-reaching consequences. We should consider that aspect.

We are going to open the flood-gates with this. There may be some wrong order passed
regarding the contempt of Court. This does not mean that Court’s order will not be
implemented. This provision will help the Executive not to implement the Court order. In that
case, contempt of Court will be infructuous in future. My request to the hon. Minister is to
reconsider this. This amendment has a far-reaching consequence. Its impact will be very
dangerous and disastrous. I do not see any objection in following the procedure. The Court
always follows the procedure. If there is any lacuna in following the procedure, I will support
that thing. You may amend it, there is no difficulty. If there is a lacuna in the original Act, that
amendment will be a welcome thing. But this is wrong, just to help the Executive and to
prohibit, the Court not to proceed with contempt. In that case, the Executive will not do
anything. They will say that they are doing it in public interest. Who is there to justify this?
How will you make this provision in the law to help the Executive? The Executive will be
powerful. Whatever provisions are there in the law, whatever powers are vested with the
Judiciary, they will go away. My request to the hon. Law Minister is to reconsider this. This
amendment will have far-reaching impact and it should be withdrawn.
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SHRI AJOY CHAKRABORTY (BASIRHAT): Thank you, Mr. Chairman.

The scope of discussion is very limited because the hon. Law Minister has brought
forward an amendment to the Contempt of Courts Act. I rise to support this amendment.



The judicial system of our country is a very age-old system. This system was
introduced for adjudication of all litigation and all grievances of different agencies including
public. It has adjudicated all the problems very impartially and neutrally. We should give due
respect and honour to all the judgements passed by different courts including the High Courts
and the Supreme Court.

But now a tendency has grown to flout the orders of the courts, particularly in some sections of
Government agencies and police agencies. So many judgements are being passed by the lower
courts and the higher courts, but police refuse to obey the order of the learned courts.

[ am residing in a place situated near the Bangladesh border. One BSF Officer committed
rape on a village girl. A case has been instituted against that BSF personnel, the court has
given orders and issued a warrant. In spite of that, the BSF authorities are very much reluctant
to arrest that BSF personnel or direct him to surrender before the appropriate court. Knowing
full well, the BSF officer wilfully violating the order of the court.

This tendency has grown in the police force also. Nowadays, police, in every State
including my State, has become powerful and they do not want to obey the order or authority
of the court. This type of a tendency has grown, to defy the court order, not to carry out the
court’s order, not to implement the court’s direction or verdict[R18]. Other problems are
there. Our distinguished colleague, Shri Girdhari Lal Bhargava raised the issues of long
pendency, vacancy of judges in different courts and such other problems. The sphere of
discussion here is very small. So, I am not going into all those things. I would only like to
draw the attention of the Government that the Government agencies meaning the Government
of India and the State Governments and particularly the police have a tendency to defy the
court orders. I would also like to say that the courts should function impartially and neutrally.
Nowadays, there is a growing tendency in both the High Courts and the Supreme Court that all
the orders are passed at the sweet will of a particular judge. They can make and un-make the
laws. The judges of the High Court and the Supreme Court pass such orders which are
derogatory and not in the interest of either the common people or the country as a whole. One
fine morning as per the sweet will of a judge of the Supreme Court or the High Court an order
is passed to demolish all the houses. One fine morning a Delhi High Court judge or for that
matter any other judge passes an order to demolish all the slums and all the jhuggis and
Jjhonparis. Delhi is the Capital city of our country. Thousands and thousands of people from
different parts of the country, particularly the people of Eastern regions, Bihar, Jharkhand, West
Bengal, Orissa, Assam, U.P. and Madhya Pradesh come to Delhi for their livelihood. One fine
morning as per the sweet will of a judge all those people who came here to earn their bread,
their livelihood are evicted from their places. Courts should be practical and they must not



limit their jurisdiction. Members of Parliament and the Members of State Legislatures must be
loyal and give due respect to the judges and the judges also should be loyal and give due

respect to the legislators.

Nowadays, there is a growing conflict in the two systems of our country. Our ten
colleagues in this House have been expelled from the Parliament. Some Members rushed to
the Supreme Court and some to the High Court. The Supreme Court has issued a notice to the
hon. Speaker of this House. Hon. Speaker has called a meeting of the Leaders of different
Parties and Groups in the Parliament. Two distinguished legal personalities also attended that
meeting. What is the authority of the Supreme Court to issue notice to the hon. Speaker of the
Lok Sabha, the highest panchayat of this country? This practice should be avoided. Judicial
system has its own right and it should exercise its power impartially and should maintain
neutrality. The common people are blaming the Courts and they doubt the verdict, the
judgement and the orders of the Supreme Court and the High Courts. They challenge the
neutrality of the judgements passed by the Courts. This is a sorry state of affairs.

I do not want to go into all these things because we should confine ourselves only to the
proposed amendment. If we get any further scope, we should discuss all these problems. I

support this Amendment and hope that everybody cutting across Party lines should support it.
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Shri Prabhu, please finish your speech within two minutes.

SHRI SURESH PRABHAKAR PRABHU (RAJAPUR): Sir, I do not wish to indulge in

contempt of the Chair, but if you could give me a little more than two minutes, then that would
be better.



Sir, the Constitution of India had very clearly demarcated roles for all the three organs
of the State, namely, the Executive, the Legislature and the Judiciary. Over a period of time we
are seeing a growing friction between the three arms of the State. Of course, the Executive is
supposed to be answerable to the Parliament, the Legislature; and the Legislature in its own
wisdom has the inherent right to interpret the Constitution, amend the Constitution and also
bring about such changes as would be really required in consonance with the need of that

particular time.

We have been seeing that there have been growing attacks on the Judiciary from
various quarters resulting into erosion of the authority of the Judiciary as well as not allowing
it to function in an independent manner as is really desired and required for smooth
functioning of democracy in modern times. The common man has been knocking the doors of
Judiciary with the hope that since he is not getting justice from the Executive because of its
inability to fulfil the demands that are there on the Executive, therefore, the Judiciary becomes
the last resort for many people to get justice. This new phenomenon of Public Interest
Litigation is nothing but a failure of the Executive because the answers that the people are
searching for is from a system which is not trying to deliver. Therefore, I feel that while we
bring about this amendment which is really required, as per the recommendation of the
National Commission for Review of the Constitution, we should always be very careful to
make sure that what the Judiciary would like to interpret we should not try to force them by
codifying a law in a manner that will bind their hands and will not allow them to function

independently. This is very much required.

We have seen that even recently some of the decisions of the Executive when were
challenged in the courts, the courts had given decisions in favour of the petitioners saying that
probably the Executive had exceeded its brief. It is really required that when it comes to
interpreting the decisions of the court if we try to interpret it in a manner that we think it is
desirable and if it amounts to contempt of court, then we should not again tell the courts that
because we are now making an amendment and now we are free to even attack the Judiciary
in a manner we think it is required. Therefore, the Executive has to be extremely careful to
make sure that they do not cross the boundaries and that they work within the limits as
enshrined in the Constitution. Not only that, it is very important also to note that the first Prime
Minister of India used to spend a lot of time in the Parliament and it was not because he had

business in the House but he did so because he realised that remaining in the Parliament is a



matter of setting new customs and procedures and thereby he attached more importance to the
functioning of the Parliament[snb20].

So, some [bru2l]of the areas need not be codified. They have to be acted upon by
indulging into practice which will become the order of the day. So, the Executive has to be
extremely careful to make sure not to cross the limits and that they allow the courts to
interpret. Therefore, contempt of court is an extremely important issue and this is the only way
to deal with it. When the court judgement is not respected, it is amounting to contempt of
court. This is the only way in which we can actually keep the entire judicial process above
certain limits. I would request the hon. Minister to say that, while replying to the debate, in
fact, this tradition that has been followed for many years should be followed in future also.
The independence of the judiciary should be maintained and we always respect the judiciary in
the way it is required and the supremacy of the Parliament which is a sovereign authority will

remain for a long time to come.
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THE MINISTER OF LAW AND JUSTICE (SHRI H.R. BHARDWALJ): Hon. Deputy-Speaker
Sir, at the outset, I would thank all the hon. Members who have participated in the discussion
of this Bill.

I have received support from almost all quarters because this Bill is very limited in scope

and widely acceptable to all sections of the people. 1 will now enumerate on what basis it is



acceptable.

Sir, many hon. Members have touched various points commencing from judicial
activism, judicial restraint, judicial accountability, slow performance and many matters which
this Bill does not deal with. It deals with only one measure. There has been a discussion going
on for a long time in the judicial and the legal circles on whether the closure of defence against
contempt of court should be allowed to be continued or not. There is no defence available
against the act of contempt. That is where the leading personality, namely, Justice Shri V.R.
Krishna Iyer started this campaign in India of course borrowing some ideas from US judges
also that this blanket ban on defence against contempt should be lifted. The issue was referred
to the Law Commission and the Law Commission went into it and decided that the time has
come now that we should allow limited defence in this matter, that is, the truth should be made
as defence[bru22]|. Several Members have highlighted the importance of truth. I myself
believe that in our culture and civilisation, we attach very high importance to truth.
"Satyameva Jayate" is part of our national emblem. That is what Vedas and Upanishads say.
So, we cannot gag the truth. But having regard to the importance of the institution, namely the
judiciary, we had allowed blanket ban on defence against the contempt matters. But this
provision in regard to contempt has not helped in developing a good relation. Many a time,
judges also err. Members of the bar have a duty to assist the court in reaching the right

conclusions.

There was a powerful demand from all sections that we should now re-consider section
13 which prohibits the courts from sending a person to jail unless it is satisfied that the nature
of the offence is such that it has a tendency to interfere in the fair course of justice. As a matter
of fact, the whole philosophy of law of contempt is to see that justice flows smoothly and that
there is no interference in the administration of justice from any quarter. It is universally
accepted that justice must flow smoothly and nobody should be allowed, howsoever powerful

he may be, to interfere in the fair course of justice. So, that law stands.

By this Bill, we are adding one another sub-section, which is section 13 (b), according to
which the court may permit -- we are giving the power to the court itself -- in any proceedings
for contempt, justification by truth as a valid defence. Not only this, we are adding another
condition "if it is satisfied that it is in public interest and that the request for invoking the said
defence is bona fide". Therefore, the benefit will accrue to the contemner only if he satisfies



the courts that what he is saying as a defence is true, it serves public interest and his request is

genuine.

This matter was examined by the Parliamentary Standing Committee. Some of the very
senior members of the bar participated in that. They asked them as to why do we need this
"public interest and genuineness". They suggested "truth" alone should be there. We still have
taken precaution. We would not like to weaken the judiciary at all because judiciary enjoys the
confidence of the people. Judiciary has performed a very difficult task. Whatever we may say,
after the advent of the Constitution, judiciary in this country has done very good work. The
credit goes to our founding fathers who provided an independent judiciary in the Constitution.
They provided an equally independent bar in this country. India is one of the civilised countries
where there is powerful independent judiciary and powerful independent bar. That is how our
rights and liberties are being protected. So, the idea is the judiciary should not be browbeaten
or scandalised. So, that is the intention of enacting the law. It is to support the judiciary. If

anybody scandalises or even tries to threaten or browbeat the judiciary, he should be punished.

Article 21 is equally important. One of the hon. Members wanted to know from me why
article 21 is mentioned in the Statement of Objects and Reasons. When we started practice,
article 21 had hardly any meaning. It was said that under article 21 no person shall be deprived
of his life and liberty and that he cannot be hanged without trial. But post-Maneka Gandhi's
case, Justice Bhagwati had interpreted it in such a way, that it is now said that the procedure
prescribed under article 21 should not be arbitrary, it should be reasonable, fair and it should be
seen to be fair[123].

How many times are the courts now interpreting article 21? The environmental law is
being expanded on the basis of article 21. Even every day, article 21 is being expanded. That
is why, when article 21 is being expanded, then citizens or any person who is arraigned as a
contemner or an accused should also have a reasonable and fair trial. That is why, if you say
you are a contemner, whatever you are saying is contempt, you have no defence. It simply
does not appeal to a commonsense that a person says, yes, what he says is true. Suppose, there
is a corrupt judge and he is doing corruption within your sight, are you not entitled to say that
what you are saying is true? Truth should prevail. That is also in public interest. Therefore,
having regard to both sides and again keeping the balance, we are giving a limited right to the
citizens that what they are saying is true and it serves public interest. If court does believe like
that, then they may allow a defence. Otherwise, there is no defence. Can you say a trial is fair
when the other side does not get any defence? This is where we have invoked article 21. On
that basis, the Law Commission says, public interest must be there. Even in a defamation law, |
see that the Indian defamation law is the weakest in the world. But there also, the public good



can be a defence. So, public good is paramount in our society. Even with regard to contempt

of court, public good must be shown.

Otherwise, the judges perform difficult duties and, therefore, they are entitled to all kinds of

protection which are provided by the laws.... (Interruptions)
SHRI VARKALA RADHAKRISHNAN (CHIRAYINKIL): Can I put a question?

SHRI H.R. BHARDWAJ : Why not? You are such a... (Interruptions)
MR. DEPUTY-SPEAKER: Mr. Varkala.

SHRI VARKALA RADHAKRISHNAN : He has agreed.

MR. DEPUTY-SPEAKER: Until and unless you get the permission from me, you cannot be
allowed.

SHRI VARKALA RADHAKRISHNAN : I seek your permission.

MR. DEPUTY-SPEAKER: First, you should get the permission from the Chair.

SHRI VARKALA RADHAKRISHNAN : I seek the permission of the hon. Deputy Speaker.
MR. DEPUTY-SPEAKER: Now, you can speak.

SHRI VARKALA RADHAKRISHNAN : Now, I raise a very simple question that two things
have to be proved. One, ‘public interest’, and two, ‘in good faith’. These two elements will
have to be proved. Generally, justification by truth will come into play. Here the question is
who is to decide. Is the very same Judge against whom corruption is charged or corruption is
alleged? Who is the person to decide? Otherwise, the purpose will be defeated. Do you think
that the judge against whom an allegation is... (Interruptions)

SHRI H.R. BHARDWALJ: I have understood. He is a very senior Member. He has a lot of
experience. I always, when I go out, learn from him whenever he speaks. We are lucky he is in

the House.

MR. DEPUTY-SPEAKER: You should also not address him. You should address the Chair.



SHRI H.R. BHARDWAJ: Let me submit that in matters of contempt, there are two types of
contempt — contempt of Subordinate Courts and contempt of Court of Records. The Court of
Records have been empowered to punish their own contempt. In Subordinate Court, the
recommendation can be made to the High Court to punish an act of contempt. Therefore, the
Constitution gives that power to the Court of Records to punish their own contemptees. It is
not by this law that we are empowering. Therefore, having regard to the superior courts, they
possess the power to punish their own contempt. Only, on this matter, we are relaxing it while
a judge says you have no defence. If the man says he has a valid defence and that is the truth,
then the Judge will decide it whether that is true or is in public interest. Then, he may say:
“Okay, I will allow you to adduce your defence.” Then, it is an appealable order. So, these
safeguards are being given to the citizens as well as to the court. Many speakers have said so
many things about the Judiciary, the Legislature and the Executive. | may remind that let there
be no fear in anybody’s mind we have run this Constitution successfully[mks24].

India is a proud nation where, despite all tensions, all institutional tensions, the
Judiciary has done well, the Executive has done well and this Legislature has done well.
Wherever the Constitution is interpreted, it is always by the Judiciary. The Legislature cannot
interpret the Constitution. It can amend the Constitution. But once you amend it, the
interpretation of your amendment is always done by the Supreme Court. You have given that
power. This Parliament has given that power to the Judiciary. The Judiciary has also shown
regards. In Parliament, the Chair always says: “Do not discuss the conduct of the sitting
Judges.” We have refrained from doing it. Our whole energy should be devoted to the extent
that when we debate, we debate according to the rules, according to the Constitution and not
attack the Judges.

Similarly, the Judges also should act like that. I have always spoken publicly,
sometimes harshly also, that Judges also should see that there is an elected body, namely, the
Parliament which decide about the projects, about the policies and programmes. It is their
right. They are the elected people. Judges are not elected. Therefore, they should leave it to the
elected people. Wherever the Executive actions are arbitrary, they can strike them down. There
is no harm in doing so because they have to uphold the rule of law. So, we have carried this
country for 50 long years. Today, we are proud of it that institutional safeguards have been
maintained by and large and there are no areas of confusion. Therefore, today, while we are

requesting a little amendment in Contempt of Court, it may be accepted.



I hasten to add here that I want to preserve the independence of Judiciary. This
Government is committed to it. We do not want to show any disrespect to the Judiciary. But,
on the other side, the powerful demand of the legal world all over the world and mostly in the
Western countries is there. I remember Lord Taylor of England, the eminent Chief Justice of
England himself advised the Scotish and the English Bar - I was present there — that now, times
have changed; the Judges should not be too much scared of their own criticism. That is why
they are now separating Lord Chancellor’s Office in separate wings. So, changes are natural in
a democracy. Any democracy which is static and which does not change with times will have
to pay the price. So, our Judiciary also welcomes it. Now, time will not be far off when we will
also introduce Judicial accountability like we are introducing accountability of Parliamentary
forums, of Executive actions. So, the Judiciary also should consider it. But that does not mean

that we are not showing respect to the Judiciary.

Our Judiciary enjoy the highest confidence of the people. They have done their work
well. It is with this view that we are only rationalising the law of contempt. I would request
this House to pass this measure which has the wholehearted support of the Parliamentary
Standing Committee. It was, as a matter of fact, the previous Government that started with this

measure. We are only passing it in our term.

MR. DEPUTY-SPEAKER: The question is:

“That the Bill further to amend the Contempt of Courts Act, 1971, be taken into
consideration .”

The motion was adopted.

MR. DEPUTY-SPEAKER: The House will now take up clause-by-clause consideration of the
Bill. The question is:

“That clause 2 stand part of the Bill.”



The motion was adopted.

Clause 2 was added to the Bill.

Clause 1 Short title

MR. DEPUTY-SPEAKER: The hon. Minister is requested to move Amendment No.2 to
Clause No.1

Amendment made:
Page 1, line 2,--
for <2004”

substitute “2006” (2)

(Shri H.R. Bhardwayj)
MR. DEPUTY-SPEAKER: The question is:
“That clause 1, as amended, stand part of the Bill.”

The motion was adopted.

Clause 1, as amended, was added to the Bill[R25].

Enacting Formula

Amendment made:
Page 1, line 1,--
Jor “Fifty-fifth”

substitute “Fifty-seventh” (1)



(Shri H.R. Bhardwaj)
MR. DEPUTY-SPEAKER: The question is:
“That Enacting Formula, as amended, stand part of the Bill.”
The motion was adopted.

Enacting Formula, as amended, was added to the Bill.

The long Title was added to the Bill

MR. DEPUTY-SPEAKER: The Minister may now move that the Bill, as amended, be passed.

SHRI H.R. BHARDWAJ: Sir, I beg to move:
“That the Bill, as amended, be passed.”
MR. DEPUTY-SPEAKER: The question is:
“That the Bill, as amended, be passed.

The motion was adopted.

14.51 hrs.
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