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MR. DEPUTY-SPEAKER: Now we will have further discussion for consideration of the Bill moved
by Shri C.K. Chandrappan. I request Shri Chandrappan to speak now.

Mr. Chandrappan, you have already spoken for three minutes.

SHRI C.K. CHANDRAPPAN (TRICHUR): Mr. Deputy-Speaker, Sir, the other day I moved the
Abolition of Capital Punishment Bill, 2004. One of the most important reasons for getting this
barbarous punishment abolished is that it is very uncivilized and it is debasing the society. It really
hurts a modern society to have this kind of a punishment.

This opinion has been expressed by the United Nations in very strong terms and they
appealed to countries all over the world to adopt a position by which this punishment is removed
from the law books. Now, India is a member of the United Nations. On the basis of the appeal made
by the United Nations, 120 countries have abolished this punishment and a few of them stopped the
practice of continuing the execution, but we are in the company of a minority. There are 73 countries
in the world which are still continuing capital punishment in the statute book and India is also one
among them. Here, we have to examine this in detail.

15.38 hrs. (Shr1 Devendra Prasad Yadav in the Chair)

Sir, I do not think it is basically a legalistic problem or a constitutional issue, it is more a
sociological problem. Now, let us see how things stand today. We should discuss this in a rather
dispassionate manner without bringing into certain cases and making it look like that we are
pleading for somebody or somebody else.

In the ancient world, ‘an eye for an eye’ or ‘a tooth for a tooth” or ‘blood for blood” was the
practice. But that was a very ancient understanding of law. Then, gradually the world changed and
the world changed in the sense that a Century ago, in England death sentence was awarded to a
servant if he or she had stolen a spoon. That was enough to sentence him or her to death or even if a
piece of bread is stolen or a little flower is taken away, death sentence was given. So, that was the
kind of harsh attitude taken in those days, and not only that; they have done it really in a manner so
loathsome to imagine that it happened in this modern society in England.[R34]



Iizsin the days of Henry VIII, 72,000 people were executed and history says that during the

period of Queen Elizabeth 19,000 executions took place. Those days, it was a very common practice
because for any small crime death sentence was awarded.

Now, if you look at how these death sentences were awarded, you can see certain approach to
the whole problem. That was not there in the ancient days but in the recent period also. If the crime
has been committed by a black man in the United States against a white man, the black man will be
treated so harshly. If it is the other way round, a crime committed by a white man against a black
man, so lenient is the approach. So, this approach is there even in case of deciding whether
somebody should be executed or not.

Now, there is another problem. A rich man, who can afford the best legal brains, defend his
case and bribe the witnesses and in many cases he can bribe the officials who are investigating, can
easily escape death sentence. But a poor man very often meeting a situation like that will have to
end up his life in the gallows. This is even today true in India.

The very controversial execution recently has taken place in West Bengal. One Dhananjay
Chatterjee was awarded death sentence 14 years ago, but the sentence was executed after 14 years.
The kind of agony he experienced and all that is different. But just before he was executed, the
hangman, as a customary practice, whispered into his ears ‘pardon me, I am doing only my duty.’
Dhananjay cried and said that being a poor man, I am being hanged. I would like to be born again as
a rich man so that I can escape this execution.

SHRI KHARABELA SWAIN (BALASORE): I commit the crime, but I do not want to be hanged.

SHRI C.K. CHANDRAPPAN : That i1s a different matter. The point is that had he been rich, he
would have been able to escape gallows, but because he is poor, defenceless, he could not influence
anybody and was sentenced to death, whether he committed the crime for which he is sentenced.
Well, in many cases, it is also doubtful.

Mr. Swain talked about the crime. I need not cite examples. There are innumerable number
of cases of miscarriage of justice. In that case, once somebody is hanged and later when you realize
that well it was a mistake, the man is gone, but you get right that you committed a mistake.

SHRI B. MAHTAB (CUTTACK): After 14 years.

SHRI C.K. CHANDRAPPAN : Yes, that sort of things should not happen. We are living in a
civilized society where we must have more humane approach to these problems. It is not that we are
supporting any particular crime or anything and it is also not a party position. There is no resolution
adopted by the party whether there could be execution or not. It is not that.[:3s

But, in a civilized society when the whole world is changing its thinking, whether India
should continue in the same line; that 1s what this House has to discuss. That is my thinking.

The Indian Penal Code is a product of the British which is 145 years or 146 years old. Now,
so much change has taken place all over the world in our approach to the problems and everything.



Now, in India, we have a President. I am referring about President A.P.J. Abdul Kalam; before that,
it was R. Venkataraman. They all thought death sentence is too much in a situation like this in
which we are living. Is it so that it is only the penalty of execution that we can carry on? I do not
think so. In the post-Independence period, you take, as a whole, the number of people executed;
some statistics say that about 50 to 60 people have been executed. If they had been pardoned, I do
not think heavens would have fallen. That is what President Kalam says. There is a row of people
who are to be executed. He says to have a second look at it whether it should be really done so. I
know about the cases; the cases may be of very serious nature. But, what 1s the end of justice? Is it
that you are taking revenge on an individual, or is it that you are trying to reform him? I think, in a
modern society the whole attempt i1s to reform the person whatever it 1s possible. We may not
succeed. I do not say we will succeed in that. But, when the society changes its attitude, there is a
possibility that we will succeed to a great extent. Even if we do not succeed, 1f life sentence is
awarded, and remissions and everything is not given, then the person will die in custody. The
society will not be harmed by him. We cannot take an attitude that only with his blood we will get
satisfied. That is a very uncivilized approach. About 140 or 150 years ago Indian Penal Code was
made; England has changed that; India also has changed that. There is no more execution in
England. Death penalty has been dispensed with. In India also, we are not doing it in the same
manner as we did in former times.

Justice Krishna Iyer, one of the eminent Justices, said:

“Progressive criminology across the world will agree that the infliction of harsh and
savage punishment is thus a realm of the past and regressive time. We strongly feel
that humanitarian wind blow into the prison barricades.”

I think that is a balanced approach. By raising this discussion, [ am trying that this House will
seriously ponder over it and come to some kind of a conclusion that we will take a more civilized
attitude to this problem. As 120 countries in the world have taken a stand on this issue that there
should be no more execution, can we not do that? That is one of the important things. I told you
about the past. [r37]

In the past in India also, if you go to the ancient period, a lot of execution was there. From
the times of Manu, Narada and Vishnu, a different attitude was taken; not that you get anybody who
1s committing any crime executed. That attitude was changed. 1 think, we should continue with
that.

My whole plea is that a crime must be very serious. It is an individual who is committing
certain crime which may be of very serious in its nature. But should a society also stoop so low and
give a reply in the same coin? For an individual, it is natural or easy to make a mistake. But a
society, a modern society for that matter, a civilized one, should not make that mistake in the same
fashion. That is why I say that you punish him. If his living becomes a problem for the society,
allow him to live in prison for the rest of his life. If he is rectified, it is good. If he refused to get



rectified, let him die in prison. The end of justice can be met that way also. So, there is no need to
insist that we should execute somebody and only then we will get the justice done. ...

(Interruptions)

SHRI KHARABELA SWAIN : We will have to take into account the feelings of the family of the
victims. ... (Interruptions)

SHRI C.K. CHANDRAPPAN (TRICHUR): I am sure that we will take into account the feelings of
the family of the victims, and all that. There are many suggestions. I am not going into them. Even
very learned Judges made that suggestion. You punish him. You take all his properties and
compensate the family of the victims with that. You can compensate in that way. The person is
dead, and the crime has been committed. If you kill this man also, you will not get back again the
person whom you have lost. So, in whichever way it is possible you try to compensate that family.

If the person is dangerous for the society, keep him in jail, and see that he remains in jail and dies
there. I am not against it. But there is no need that we kill that man. We have no right to kill
anybody. Do you think that we have that right? ... (Interruptions)

SHRI KHARABELA SWAIN : Life imprisonment 1s only for 14 years. ... (Interruptions)

SHRI C.K. CHANDRAPPAN : That is why I said that it could be changed. You make necessary
amendment in the law so that remission 1s not given. If, after 14 years of his life imprisonment, he is
alive and no sign of any change in him and if you want to keep him in prison, keep him there. We
have no right to kill anybody. I would like to quote what Mahatma Gandhi had said. He said: “We
have no right to take anybody’s life.” The Bible says: “Thou shall not kill anybody.” So, all these
teachings are there against the killings of people.

We are in a State which is very civilized, very modern, where we should take an attitude
towards this problem. That is what I am trying to say.

Now, take the case of the United States. There are several States in the United States where
there 1s no execution but there are several States where still capital punishment is there. I would like
to quote what Mr. Oliver Wendell Holmes, a Justice of the United States, while participating in a
Seminar, had said. He said:

“I believe that a majority of the Supreme Court will one day accept that when the State
punishes with death, it denies the humanity and dignity of the victim. That will be a
great day for our country and our court.”

I wish that in India also, we will have that great day.

Now, there are signs that we are also going towards that direction. There are changes in the
law-making in this regard. Earlier, if any young boy or girl below the age of 18 committed a crime,



he/she could be awarded a death sentence. Now, India has decided along with many countries in the
world, on the recommendations of the UN, that such young boys and girls should not awarded
capital punishment. It is a good thing; it is a big step forward.

Now, again the Supreme Court has decided, in one of the important cases in 1983, that in
rarest of rare crimes only, death sentence could be awarded. In his judgment, the Judge should say
that ‘this is the rarest of the rare crimes.” So, we are scaling down the number. Once upon a time,
for many crimes, the capital punishment was very common. And now, the number for which the
death sentence could be awarded has been brought down. This is an important judgment. Up to the
age of 18 years, if a boy or girl committed a crime, that could have been considered as a death
sentence in the past. Now, you say: “pardon them; they are young people.” It is not that they would
commit a crime. The world has moved in that direction. The United Nations wanted the entire
world to accept this position. Thank God, India also accepted this position. Now, the Supreme
Court says that only in the rarest of rare crimes, a capital punishment would be awarded. Then
again, the number would be so small.

Now, my appeal is that even in the rarest of rare cases, let us see that we take a view that they
are allowed to live; they are allowed to live without harming the society. If they harm the society,
they would not get the pardon. The judgment should say about whether the life sentence 1s enough.
The performance and other things of the persons in jail would be counted. If we take that attitude,
we can wipe this blemish on our face. India, the land of Mahatma Gandhi; the land of Gautam
Buddha; the land of peace; and the land of Ahimsa should not practice this barbarism of the ancient
or middle-age. That 1s my appeal to this House. I hope, this House would give its due
considerations and discuss this problem with all serious that it deserves.

SHRI K.S. RAO (ELURU): Mr. Chairman, Sir, I wish that the conditions in this country would
come to a stage where Mr. Chandrappan’s desire would be fulfilled. If all the citizens in the country

were of the same caliber and kind of Mr. Chandrappan, there would not have been any problem at
all.

But unfortunately, there are people who are committing crimes not for the sake of achieving
independence or serving the community or helping others. There are a lot of people who have made
committing crimes as a profession, who think that it is the best way for them to earn money, to make
their livelihood, to go up in the ladder not only monetarily but also in achieving power.[r38]

16.00 hrs.

So, we have to take those points also into consideration. As Mr. Chandrappan was telling,
heavens would not have fallen if the punishment of 55 people, who were given capital punishment,
were to be commuted. I agree with him. But how many more crimes should have been committed if



there was not a fear that capital punishment is not there? So, it is not only that this number of 55 that
1s to be counted but also the fear that has to be counted. If the same principle were to be adopted,
then why should anybody be sent to jail at all? If a person were to commit a murder, if a person were
to commit a mistake, why should he be punished? He can as well be sent to school where he can be
reformed. Then, why should he be sent to a jail?

C.K. CHANDRAPPAN : There are open jails.

SHRI K.S. RAO : How many jails are acting as reforming centres? What are the conditions
prevailing in the jails today in this country? I appreciate if this ideal situation were there in this
country where the jails act as reforming centres, where there are enough centres which think that
they can be reformed wonderfully well and then we will have excellent citizens. If they think that
even if they were to commit a mistake once, they will change their minds and come to a good
position, then I agree with this. I also wish the same. It is not that I am against the abolition of the
capital punishment. But, as he said, capital punishment is being given only in the rarest of rare cases.
It 1s not being given liberally. So, the principle is there already. Those days have gone. Of course,
though I have not seen but I have heard that Tanguturi Prakasam had bared his chest to the police in
those days saying, ‘come on, you fire me’. That is with a zeal, that is with a feeling that he is ready
to sacrifice his life for the nation.

Today, a street rowdy is doing the same thing. He bares his chest to the police saying, ‘come
on, fire me’ in spite of the fact that he has committed a murder. Why 1s he doing so? It is because he
has the confidence that he can avoid punishment in some way or the other. He has no respect for the
law. He has no fear for the law. He thinks he can hoodwink the law by bringing some wrong
witnesses. In that situation, what should we do? So, even a country like U.K. has abolished capital
punishment in 1986. This i1s after how many years? This 1s after how many years of sophistication?
This is after how many years of reduction of cases? So, my point here is that if we increase the
number of police constables or the number of checks in millions, can we avoid it? Can we avoid a
citizen from committing crime or a criminal from committing a crime? There should be fear
amongst the citizen that if he commits a mistake, he will be punished. He will be punished so
drastically that he will lose his entire life. That fear makes him not to commit a crime. That fear
reduces the law and order problem. That i1s how a Government or an organization could command or
control the criminality. If that fear were not there, then this creates problem.

Are we living in an ideal situation where people have got tremendous amount of values,
traditions, love, bond and affection where they feel shy to commit a crime? I agree with you that
today the farmer is committing suicide. It 1s not because he has committed a crime. It 1s because he
1s not in a position to repay the loan he has taken. That is the value he has got. There, what you say
is right. But how about a criminal whose profession is criminality?

If we were to think in the same way that we should not give capital punishment to him also,
then he knows pretty well that he can pass the time 1n this judicial process that is going on today, he
can survive comfortably in a jail with all the facilities for any number of years until at the end he
will see that the capital punishment 1s not given. He will go back and repeat the same thing. Should
we allow this? So, my point here is that have we come to a stage where we can think in terms of



abolishing capital punishment in spite of all this? We have given capital punishment only to 55
people after Independence.

Supposing we think that we have abolished capital punishment, that means, we have
commuted the sentence to those 55 people, then what is it that we are going to achieve? That means,
we are giving an indication to the nation that we are a sophisticated nation, we are a developed and a
very cultured nation. To whom we have to say this?uMsoffice39]

So, it 1s not that we have to compare with what is going on elsewhere in the world. It is not
the criteria as to what is the United States doing, what is the United Kingdom doing and what is
Europe doing. Where do we stand? What are the conditions prevailing in this country? What kind of
punishments only can deter this? Shall we go for retribution or deterrence or reformation? I do not
say retribution. But at least it should be deterrent. The punishment that we are going to give must be
able to have the effect not only on the people who have committed the crime but also on the others
who intend to commit the crime. A person who is thinking in terms of committing a crime and
achieving his object must be scared, must feel that he would lose his life by committing this crime.
So, more than the visible thing, most of the invisible things are also there. Keeping those things in
our mind, we have to look into it. I agree with your argument. I also imagine that a state should
come where it must be removed. I only wish to put it we might not have reached that stage where we
can think of removing this capital punishment at this stage in this country.

Similarly, to what kind of people is the punishment given? It is not to the people who have
killed a bride, not to the people who have killed on the issue of dowry. But in which manner he has
killed her is also to be taken into account. You see incidents of burning the bride, killing his own
wife in a drastic and heinous manner. I can understand if one were to kill a person instantaneously. I
can understand 1f a person were to commit a mistake because he 1s mentally 1ll. But all these things
are taken care of under the law. The very fact that this punishment is given only in a very very
limited manner is to be seen. In a country with a population of 1.1 billion, if 55 people were to be
there for capital punishment, shall we waste our discussion on this aspect of these 55 people, on
capital punishment?

While I am not against, I definitely am of the opinion that this is not the time for us to take
all these things into account. For example, if a person were to pick the pockets, why is it that he is
doing pick-pocketing? It is because he is a poor man, he is not in a position to get his livelihood. He
tried all his best to get employment. He could not get one. There was no alternative except to do this
and he went to do that. There also we are giving him punishment. You can give him reformation. I
have no objection to it. But on these heinous crimes, if we were to think only in terms of
reformation, then why should there be any punishment at all? Whoever commits a mistake, let him
be reformed. Let there be number of reforming centres in this country teaching him why he should
not do a crime. Nothing will happen to him even if he were to do a crime. But the only thing is he
has to go to reformation centre. In this way can we control the law and order?

I do not say that we must go to the stage of what 1s happening in Saudi Arabia. For every
small thing, even for drug trafficking they are giving capital punishment. There is no drug trafficking



there. Very rarely it is happening. If you were to lose something on the way, it would be lying there
only and nobody is taking away that material. The people are scared of punishment.

Sir, I am concluding. In this manner, while I do not wish that a drastic punishment should be
there in this country, but there must be a balance also. We cannot take one side view in the
imagination of holistic things and all that. I do not want to hurt the feelings of my friend Shri
Chandrappan. While supporting his Bill I think it 1s not the time for us to think of it at this moment
in the conditions that are prevailing in this country.
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SHRI B. MAHTAB (CUTTACK): I thank you, Madam Chairperson, for allowing me to participate
in this deliberation of Private Members’ Bill moved by Shri Chandrappan. He has made a very
emotive appeal while presenting this Bill before the House.

At the outset, I differ with him on what he has narrated and the points which he has made.
But when I will be concluding my speech, I also have some points which are in tune with Shri
Chandrappan’s viewpoint.

Throughout ages, many cultures in every part of the world have used capital punishment for
grave offences. It is reported that only 76 countries and territories retain the right today to use death
penalty. Amnesty International has stated in 2003 that 28 out of these States have executed 1146
prisoners and 2756 people were sentenced to death. Of all known executions in 2003, 84 per cent
took place in four countries. There were 726 such people in China, 108 people in Iran, 65 people in
the United States of America and 64 people in Vietnam. The first attempt by the international
community on abolition of death penalty or simply minimizing the use of it was in 1948 with the
adoption of the Universal Declaration of Human Rights. As UN Charter has defined that the United
Nations created after the Second World War was to prevent unnecessary death. The Universal
Declaration further clarified that goal stating in article 3 that “Everyone has the right to
life.”[MSOffice47]

Since December 1948, 120 Member-States have abolished the death penalty either in law or
in practice. Many States are encouraging others to abolish it. The European States, especially, are
some of the strongest forces within the United Nations to abolish the death penalty. The European
Parliament has declared that it considers capital punishment as “inhuman, medieval form of
punishment and unworthy of modern society”. What 1s the position today? Madam, 120 countries
have abolished the death penalty either in law or in practice; 85 countries have abolished the death



penalty for all crimes; and 11 countries have abolished the death penalty for ordinary crimes. There
the death sentence is given only under military law or for treason or for crimes committed under
exceptional circumstances. Twenty-four countries have abolished it in practice. India, our country,
1s among the 76 countries which have retained the death penalty. Referring to it the Mover of the
Bill said that we are in a minority. But we are in good company.

No statistics is available on the death penalties in India. Of course, some hon. Members
have mentioned some figures. But I would like to hear it from the hon. Home Minister. As far as |
know, no fool proof statistics 1s available regarding this. It is reported in one Law Commission
Report that 55 executions have taken place in Independent India. But this is doubtful. I was
intrigued to find in Appendix 34 of the Law Commission of India’s Report 1967 that 1422
executions had taken place in ten years, between 1953 and 1963 in 16 States of India. Then how can
you come to a conclusion that only 55 executions have taken place in Independent India? I would
request the hon. Minister to clarify this.

Capital punishment has been the hot topic for debate since time immemorial. It was there
even during Lord Buddha’s time. I have some specific questions. Can the society decide to kill one
of its unruly members? Will a murder result again in murder? Does the society have this right?
These are basic questions on which this debate on capital punishment is going on for the last several
years.

Today, around fifty mercy petitions are there before the hon. President. ... (Interruptions) If
it is less than that, I stand corrected. The Supreme Court, in 1983, has ruled that capital punishment
should be given only in cases qualifying as “rarest of rare”. Shri Chandrappan has mentioned that
hangman’s noose is in the news today. Whether you intend it or not, it is in the news today. It has
long been in the conscience of legislators, of judges and of thinking public. For me the truth is that
the death penalty is not so much of a legal or constitutional issue. It is a sociological one. It evokes
divergent responses in different people. There are abolitionists and there are anti-abolitionists. For
some it is a matter of conscience. But we are aware that abolitionists have a strong lobby in this
world. Msofficeas)

In the world today there are fewer and fewer persons condemned to death. More and more
are executed for political views.

The main plank of the anti-abolitionists is that the death sentence has a deterrent effect, not
by the fear of death, but exciting in the community a deep feeling of abhorrance for the crime of
murder.

Hon. Members have said today that instead of death penalty, life imprisonment be practised.
But when known and hardened criminals are sentenced to imprisonment for life, and if they are set
free through paroles and remissions only after a few years of incarceration, what is the point of that
order?

In 1973 — I would have been happier if somebody would have referred to 1973 -- the new
Code of Criminal Procedure came into force. Prior to that, the death penalty was ordinarily the law



of the land and life imprisonment was an exception. After 1973, the general rule today in our
country is that the offender, who has been convicted under Section 302, IPC or with the aid of
Section 34, IPC should be awarded life imprisonment and death penalty has become an exception.
Which is the rarest of rare 1s always a question of fact depending on the facts and circumstances of
each case.

The number of murders, the manner of committing the murder, the weapons used, whether
the offender has taken the benefit of defencelessness of the victim etc. are some of the guiding
principles which have been laid down by the Supreme Court for courts below. With the passage of
time, the Supreme Court has crystallized the cases in which the death penalty should be awarded.

The hon. Member, Shri Chandrappan’s Bill is an utopian idea that the society should strive to
do away with death penalty. I believe that one day the Supreme Court will accept that when the
State punishes with death, it denies the humanity and dignity of the victim. I hope the Supreme
Court will accept this one day. That will be a great day for our country and for our courts. There are
many in our country who would like to see these sentiments being uttered. I hope, one day it will
come. But this can only happen when the system of criminal justice effectively ensures that persons
who would have been hanged, would not return to society until reformed.

We have seen people die because of grievous crimes. Innocent people have lost their lives.
Heinous crimes have been committed and these are the rarest of rare cases. We have witnessed here
in Delhi and in different parts of this country. Strict measures are required and fear for the law is
also required. But the idea that has been floated by Shri C.K. Chandrappan is a utopian idea. We
should strive to achieve that how far fetched 1t may be.

SHRI S.K. KHARVENTHAN (PALANI): Madam Chairman, thank you very much for giving me
this opportunity to participate in the discussion on the abolition of capital punishment

Capital punishment is the lawful infliction of death as punishment. It is prevailing for
thousands of years. In the year 1500, in England, only serious offences like treason, murder,
burglary, rape and arson carried death penalty. Even in India those days - Manu Smriti also
enunciated about the death penalty - murderers were never tolerated in the society. Kautilaya stated
in Arthashastra about sentence to death by various means for murder. [a49]

17.00 hrs.

Kalidasa stated in Raghuvansam that murder was legally punishable by death. In India, Section 354,
sub-clause (5) of the Code of Criminal Procedure, reads:

“When any person is sentenced to death, the sentences shall direct that he be hanged
by the neck till he is dead.”



There are so many directions in the Act. Section 235, sub-clause (2), Sections 368, 369 and 370
provide enough safeguards concerning death sentences. The matter will be referred to the High
Court for confirmation. Appeal provision is there. Then, appeal provision to the Supreme Court is
also there. Even according to Section 354, sub-clause (3), the court has to give a detailed explanation
why instead of giving other punishments they are awarding the punishment of death. As per Article
72 of our Constitution, the President of India has the power to grant pardon and to suspend, remit or
commute sentences imposed on persons convicted for capital punishment in certain cases.

For example, I want to mention one case of Boya Gundlayya S/o Gundlappa Hanumappa
when hon. Dr. Rajendra Prasad was the President of India. Gundlayya was convicted for death. He
filed a mercy petition before the hon. President of India. In that murder case, there were three
witnesses. Except the complainant, three witnesses’ names were not found in the FIR. After
discussing the case elaborately, the hon. President of India referred back that case to the Home
Ministry for re-look on 4.6. 1959. After receipt of the opinion on 10.6.1959, the mercy petition was
allowed; the sentence was altered to life imprisonment since the witnesses’ names were not found in
the FIR. For that reason only, it was allowed. So, in those days, it was considered in a serious
manner. Now, throughout the world, there is a debate to abolish capital punishment. Our hon.
Member Shri Chandrappan has moved this Bill for abolition. The time has come to have a re-look at
capital punishment. Either it has to be abolished or to be suspended. That is my view.

In this context, I want to mention that in the U.K., on October 28, 1965 in the Parliament, a
Private Member’s Bill was introduced by Mr. Sydney Silverman in the labour Government headed
by Harold Wilson. The Bill was accepted and Royal Assent was received on 9.11.1965. Death
penalty was suspended for five years and then it was taken away totally. In the year 1853, Venezuela
abolished the death penalty, in the year 1867, Portugal abolished the death penalty. These were the
countries which abolished the death penalty. In the United States of America, Michigan was the first
State to abolish death penalty in the year 1847. Now, throughout the world, 104 countries have
abolished death penalty. 35 countries - even though it is in their Statute Books - suspended it. In 57
countries, death penalty 1s continuing.

According to Mahatma Gandhi’s version, “God alone can take life because he alone gives it”.
Why shall death penalty be suspended or removed? Nowadays, the trend of the criminal delivery
system is that the police want to file charge-sheet within six hours and the Judges want to deliver
judgement within six days and give a Press statement saying that the District Judge delivered the
judgement within six days. The point is that innocent people are not safe in the hands of the hurried
Judiciary. That 1s my view. To support my view, I want to mention the case of Harbans Singh versus
the State of Uttar Pradesh (1982). I want to mention this case and complete my deliberation. Hon.
Justice P.N. Bhagwati observed this case for Judicial vagaries in the imposition of death sentence. In
that case, there were three accused — one Jeeta Singh, one Kashmira Singh and one Harbans Singh.
The three accused murdered four persons with common intention. It was the same occurrence and
the overtacts were the same. All were convicted for death sentence. They preferred a Special Leave
Petition before the hon. Supreme Court of India separately. They engaged separate lawyers. They
filed separate petitions. Jeeta Singh filed a petition and that petition came up before hon. Justice
Chandrachud, hon. Justice V.R. Krishna Iyer and hon. Justice N.L. Utwala. They dismissed the



Special Leave Petition. Kashmira Singh’s petition came up before Justice Fazal Ali, Justice P.N.
Bhagwati.[rs0]

The Special Leave Petition was allowed with regard to the question of death sentence and
after the hearing, the death sentence was taken away and it was commuted as life imprisonment.
Then, Harbans Singh filed a Special Leave Petition and that petition came up before Justice Sarkaria

and Justice Singhla. They rejected the Special Leave Petition on the 16™ October, 1972. Both Jeeta
Singh and Harbans Singh were to be hanged, but luckily Harbans Singh challenged the death
sentence by way of Writ Petition before the hon. Supreme Court stating that Kashmira Singh’s death
sentence was altered to life imprisonment, but Jeeta Singh’s punishment was confirmed as death

penalty.

So, Harbans Singh filed a Writ Petition and that Writ Petition came before Justice Sarkaria.
The problem was that the Supreme Court Registry failed to mention the judgement relating to
Kashmira Singh in the records and so the judges were also not aware of the judgement in Kashmira
Singh’s case. Then, after hearing the Writ Petition of Harbans Singh, they came to know that the
death sentence of one of the accused in the same case was modified as life imprisonment. So, the
hon. Supreme Court ordered that Harbans Singh should not be hanged and commuted his penalty to
life imprisonment. This goes to show that even judicial mistake also can take the life of an
individual. This is the situation prevailing in this country.

So, my view is, ‘an eye for an eye’ or ‘a tooth for a tooth’ attitude is not correct. For
example, in the case of Allaudin vs State of Bihar, even the hon. Supreme Court observed that the
death penalty should be given in only those exceptional cases in which the crime is so brutal. Even
in brutal cases now life imprisonment 1s given. Instead of giving life imprisonment for 10 years or
12 years, it may be given for 25 years or 30 years till the convicted person is reformed in jail.

Sir, there was a discussion here about paying compensation to the victim. I would like to
submit that the accused has to compulsorily give compensation to the affected person. If he is not
able to give, then his property should be seized by the State and the State should give the
compensation to the victim.

So, I would like to submit that the death penalty should either be removed from the Statute
Book or even if it remains in the Statute Book, it should be suspended. This is my view.
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MADAM CHAIRMAN : Before I call the next speaker, I call Shri Handique to present the Thirtieth
Report of the Business Advisory Committee.



PROF. M. RAMADASS (PONDICHERRY): Thank you Madam Chairperson for the opportunity
afforded to speak on this very important issue. Now, the Bill introduced by the hon. Member, Shri
Chandrappan calling for the abolition of capital punishment is one of the most controversial one.
There are divergent views not only in this Parliament as we have just now witnessed but also
elsewhere in the world and elsewhere in the country we have differences of opinion on this very
important question. There can be arguments for it and there can be arguments against it. Many
studies also reveal no conclusive evidence of various issues which arose on the question of abolition
of capital punishment.

Now, when we discuss this issue we should discuss it from a philosophical angle and not
from the angle of individual specific cases. We cannot cite a few cases and say that the crimes
committed by these people have been heinous, so serious and, therefore, they should be hanged but
we should take a conceptual view of how to handle this problem raised by Shri Chandrappan.

Now, philosophically Madam, I should say that capital punishment goes against the very
spirit of the right to life because as many Members have insisted and endorsed, right to life is an
inalienable right to a person, and whether the State has the right to take away the right of an
individual is a very moot question. Of course, in the rarest of the rare cases you can do it but then
you will have to find out whether there are alternative ways of satisfying that in the rarest of the rare
cases and allow his life to continue because all efforts of the Government, of the State, are only to
nourish the life and provide a dignified life to an individual. If you take away the life in the form of
capital punishment, then we would be violating the principle of the right to life. That is why, since
1977, the United Nations Commission on Human Rights passed a Resolution every year calling on
countries that has not abolished death penalty to establish a moratorium on execution.[R54]

The latest Resolution adopted in April, 2005 was co-sponsored by 81 Member-countries.

So, today at the global level, there is a majoriterian opinion that the capital punishment
should be abolished, and it is for this reason only. And the Human Rights activists everywhere have
proved that the abolition of the capital punishment has served the purpose of human kind.

Even the Constitution of India says about the protection of life and personal liberty.
Therefore, keeping that philosophical view in mind, we should thank that the abolition of capital
punishment may be the right step.

The second reason people cite in favour of the capital punishment is that the capital
punishment can act as a deterrent; it will instill fear; it will instill a kind of morality on the part of
the people who are left behind, and that they will not commit this kind of heinous crime. But then,
statistics do not show, empirical evidences do not show any positive correlation between these two
aspects. In India, there are not many executions. In the last few years, we have seen a maximum of
55 executions. But keeping this capital punishment, have we been able to reduce the number of
crimes? The crime rate has not come down. The crimes and crime rate are related to more



exogenous factors rather than the capital punishment. The capital punishment does not seem to
deter the people in committing the mistake. Therefore, saying that the capital punishment will deter
the people is not a sound proposition as it stands today. Therefore, we will have to see whether it can
be remedied through other means.

Now, my esteemed friend Mr. Kharventhan mentioned about the judicial vagaries.

Supposing, you take a case and the criminal judicial system does not enquire into the case; and if
an innocent person is punished and he is offered or imposed a capital punishment, it becomes
irrevocable. You cannot give a life to a man, who has been sentenced to death after you find that he
is not guilty. And, the Indian courts are not wanting in evidences where we find innocent people
are punished. There are several courts in several judgments reversing the judgment passed on the
evidences, based on other facts. Therefore, giving a capital punishment leaves the man without any
solution or a remedy. So, from that angle also we will have to see that it becomes irrevocable. We
have to provide other alternatives.

[ would feel, Madam, that instead of capital punishment, you extend the punishment up to his
life and see that there 1s no parole to him, there is no other remission to him. If you find that he is a
hardened criminal , it is only there it pricks my conscience whether we should abolish it or not. In
these days of heinous crimes, in these days of terrorist attacks and all that, whether these people
should go scot-free in the name of Human Rights, whether these people have human rights or not,
1s a moot question. But even if the Government thinks or if the people of the country want, then we
should have an alternative mechanism by which these terrorists have to be tackled.

Therefore, we will have to see that these people should also be dealt with according to the
law. So, on balance of consideration, I feel and I tend to agree with what Mr. Chandrappan says
that it should be abolished, but I would add that it should be abolished in practice but kept in
principle.” Let this system of capital punishment remain in principle. But abolish it in practice, so
that the rule of law, the right to live and the innocent people are protected from the judicial vagaries.

MADAM CHAIRMAN : Thank you very much, Prof. Ramadass.

Now, since Mr. Raghraj and Mr. Girdhari Lal Bhargava are not present, I call the next
speaker — Shri Brahmananda Panda.

SHRI BRAHMANANDA PANDA (JAGATSINGHPUR): Madam Chairman, I extend my hearty
thanks for giving me this opportunity to participate in the discussion on this very important Bill,
which has been moved by Mr. Chandrappan.

Before discussing on this aspect, let me highlight before this august House that as a trial
court lawyer, | have conducted cases from the Steel City Rourkela including the backward districts
of KBK, and I find that in most of the cases, due to lack of legal evidence, aggrieved persons are
acquitted. My last case before elevating to this House was the case of Dara Singh where a death
sentence was awarded by the trial court, and subsequently the sentence was reduced to life
imprisonment by the Hon’ble High Court while others were acquitted.



In this regard, when it is said that the crime is heinous, horrifying, it has its own impact on
the society and it comes within the purview of rarest of the rare case, in such cases only death
sentence can be awarded.

Now-a-days in the civilized society of ours, the social activists are deprecating the imposition
of death penalty. The crime is mounting up, as we feel ourselves unsafe in train, aircraft and bus and
an alarming situation is prevailing in our country. In these circumstances, it is to be seen whether
the abolition of capital punishment is justified or not. In this regard, my humble view before this
House is that death penalty remains in statute and it is granted in rarest of the rare case like in the
case of assassination of Late Shrimati Indira Gandhi, Rajiv Gandhi and in the Parliament attack case.
In this regard, Justice Lahoti, who retired as Chief Justice of India, had expressed in a statement that
before awarding death penalty, the facts of the cases are to be examined carefully. In such
circumstances, he had referred to the blast and asked what other punishment should be inflicted on
those who terrorize the country by taking the lives of innocent citizens. They should not be dealt
with any leniency.

Countering the opponents of capital punishment, Justice Lahoti said, “people say or the
social activists say that in death penalty, you cannot give the life back. Ask this man, who is the
mastermind of the blast, whether he can give the life back to those people who were killed. Can he
give the life back to those people who were killed? We forget demands of those killed and think only
of one person.”

Taking into account such circumstances, in the recent decision, the Delhi High Court has
severely deprecated the view that circumstances should be taken into account. The Hon’ble Supreme
Court, in its earlier guidelines on imposition of death sentence, only in the rarest of the rare case,
asked the trial court and also the High Courts to take into account the aggravating as well as
mitigating circumstances while awarding punishment.

MADAM CHAIRMAN : The time allotted for this Bill 1s over. We will have one more Hon’ble
Member to speak, and thereafter the Minister will reply. So, if the House agrees, let us extend the
time for half-an-hour more for this Bill.

SEVERAL HON’BLE MEMBERS: Yes.

SHRI BRAHMANANDA PANDA : The Delhi High Court said that the blast guilty must have no
mercy. The Hon’ble Division Bench in strong words observed, “satisfying the conscience of society,
as the accused was a menace to the society, did not deserve to exist in this earth.” That 1s the view of
the judicial pronouncement of the Hon’ble Supreme Court and different High Courts.

I would like to highlight that our Constitution provides for upholding the right to life and
personal liberty under articles 72, 74, 21, 161, 162, etc. When in a case, the evidence is cogent,
reliable and unimpeachable and the accused 1s set free, it affects the interests of the society.

MADAM CHAIRMAN : Please conclude now.[MSOffice55]



SHRI BRAHMANANDA PANDA : Madam, I am concluding with this remark that in view of the
observations of the Hon’ble Supreme Court my view is this. Keeping in view the crime situation
which is now mounting up in the country, for the present the penalty of death sentence should not be
abolished. A time will come when we will consider the circumstances. A good sense will prevail
upon the criminals.

Madam, as you know, the criminals are being hired and innocent persons are being killed.
They have absolutely nothing to do with anybody. In such circumstances, this is the high time and I
appeal that this should not be happening for the time being. There are other constitutional provisions
that in exceptional cases the President of India and the Governor are also empowered under the law
to pardon or to remit the sentence.

With these words, I conclude my speech. I hope and appeal that Shri Chandrappan’s dream will be
materialized in future; but it may be kept in abeyance for the time being.

MADAM CHAIRMAN : Thank you. Now the last speaker of this debate Shri Francis Fanthome to
speak now.

SHRI FRANCIS FANTHOME (NOMINATED): Madam Chairperson, I rise to support the view that
capital punishment is an aberration and all democracies should abolish capital punishment. I am
surprised that there are people who promote the thought that five thousand years of civilisational
history that is behind this nation should not have grown sufficiently and should take the barbaric
position that capital punishment is a requirement for civil society.

I draw strength from the thoughts of Hinduism that promotes Ahimsa, Buddhism that abhors
all violence, Judaism and Christianity that had abolished the provision of capital punishment or
death penalty as a system in religious order. Even Islam does not provide for any form of death
unless it 1s for infidels where again a very specific provision has been made.

Madam, it is my belief that victims of heinous crimes are martyrs to a cause. And it is for the
people who sit on subsequent matters to ensure that society does not diminish but is enhanced
consequent to their sacrifice. Should the brutal death of Mahatma Gandhi, Shrimati Indira Gandhi or
our beloved Rajiv Gandhi and many others be trivialized and be observed in the same vein as that of
the assassin? If society is to benefit, we need to keep in mind Gandhiji’s rejoinder to the Code of
Hammurabi ‘Eye for an eye, tooth for a tooth” would surely one day lead to a blind world.

In the face of adversity and brutality, civil society needs to exhibit magnanimity and rise
above pedestrian thoughts and set in motion a process that will enrich and elevate the social order.

Several observations can be cited to make this point evident. There is one thought that capital
punishment 1s the most premeditative of murders which no criminal, no matter how calculate, can be
compared. There is another thought. A civilized society must be based on values and principles that
are higher than that it condemns. [MSOffice56]



The another thought 1s that a society that promotes the concern for life cannot make a case
for ending life. Therefore, inherently, it is contradictory.

With these words, Madam Chairperson, I must thank you for giving me this time. I would
like to say that the Bill moved by Shri Chandrappan has our support and we would like to see the
end of death penalty in this country.

MADAM CHAIRMAN : Thank you, Shri Francis Fanthome. Now, the hon. Minister will speak.

THE MINISTER OF HOME AFFAIRS (SHRI SHIVRAJ V. PATIL): Hon. Chairperson, I would like
to say at the beginning itself that the issue which we are discussing today in the House is of very
great importance to all of us. The hon. Mover presented his argument in a very cogent and
convincing manner. All other Members, who made their submissions on this issue, also made very
balanced statements. There were views expressed in different manner, some opposing the Bill and
some supporting the Bill. Yet, it must be said that they argued their points in a very correct and
convincing manner. Yet, the issue is very complicated and it may not be possible for us to come to
any conclusion, this way or that way, at least in our country on the basis of what has happened in
other countries or what has not happened in other countries. The decisions we want to take on this
point have to depend on the situations prevailing in our country and many other things which are
relevant to the point.

[ would like to say that the impression sometimes people get is that the death punishment is
awarded under the Indian Penal Code and under section 302 alone, which is not correct. Let us
understand under what laws and under what provisions, the death sentence can be awarded. Under
the Indian Penal Code, the sentence of death is an alternative to imprisonment for life for offences
under section 121, that is, waging war etc. against the Government of India; section 132, that is,
abetment of mutiny by a member of the Armed Forces, if mutiny is committed in consequence
thereof; section 194, that is, false evidence leading to conviction of innocent person for a capital
offence and his execution; section 302, that 1s, murder; section 305, that is, abetment of suicide of
child or insane person; section 307, that is, attempt to murder by a life-convict; section 364A, that is,
kidnapping for ransom etc; and section 396, that is, dacoity and murder.[s57]

Death sentence may also be imposed for murder committed by members of the Armed Forces
under the Army, Air Force and the Navy Acts. Death penalty can also be imposed under special laws
like section 4 of the Commission of Sati (Prevention) Act; section 31 (a) of the Narcotic Drugs and



Psychotropic Act, 1985, etc. However, special laws like the Juvenile Justice Act, 1986 specially
mentions that a delinquent juvenile boy of below 16 years of age or a girl of below 18 years of age
cannot be sentenced to death.

What have we said in the Constitution of India? In article 72 and article 304 of the
Constitution of India, a stipulation has been made that under what circumstances remedy would lie
against the sentence of death penalty. Hence, existence of death penalty has been provided or at least
specially recognized by the Constitution of India. Article 161 of the Constitution also empowers the
Governor of the State to grant pardons, reprieves, respites or remissions of punishment or to
suspend, remit or commute the sentence of any person convicted of any offence against any law
relating to the State. Therefore, first of all, we have to understand the circumstances under which
death sentence can be awarded. If we understand in what kind of cases this punishment can be
awarded, then we will be able to come to the correct conclusions whether 1t should remain in the
statute or it should go out of the statute. Prof. Ramadass said that it should be retained in principle,
and it should be abolished in practice. He has made a very pertinent point. There is nothing wrong in
retaining these provisions in the law. But when you use these provisions against any person, then
you use it in a very very careful manner, and in such a manner that no injustice is done.

However, there are cases in which at times one will be required to take certain steps against
certain persons who are not likely to behave differently if leniency is shown to them or when you are
proceeding against the persons who are committing some crimes against the entire nation as such;
entire humanity as such; against the small children; against women; etc. and that too because they
want to get something for themselves. In such cases, we shall have to take a different view. This is
the first statement that I want to make with respect to this issue.

Madam, this has something to do with human psychology also. We know the history of punishment,
which was awarded in the past. In India, they used to kill people by throwing them from the great
heights of the hillocks into the valley or by crushing them under the feet of the elephants. In some
other countries they were burnt openly in the villages, that is, in front of all the people. Some people
were allowed to have tooth for tooth or eye for eye. This kind of punishment was accepted in the
past, but we have given up that theory and come to this today.[sss)

One of the Hindi poets has said: “7 # wrae g 7 4 9aq g # a1 99 g” We are all human
beings. We are neither Gods, nor Satans/devils. There are grey areas in our behaviour, in our
psychology, and in our attitude towards life. We shall have to take care of that grey area. That is
exactly why, if the authority is retained by the society which is represented by the Government of the
day, and if that authority 1s very sparingly used, very carefully used, probably, there is not anything
wrong.

While speaking on this issue, the Members referred to so many countries/ States and what 1s
happening there. Nearly 120 countries have abolished the death punishment. There are about 67 or
78 countries which have retained this punishment. But even those 67 or 78 countries which have
retained the punishment, they have not actually hanged or punished any person and taken his life.
They have retained the provision and, yet, they have not used that provision. This is also to be
remembered.



What has happened in our country, let us understand it first. I am not going to give the
statistics of all the past years, but I am giving you the statistics of the last five years. How many
persons were sentenced to death during 2000 and 2004? In 2000, 87 persons were sentenced to
death; in 2001, 106 persons were sentenced to death; in 2002, 126 persons were sentenced to death;
in 2003, 142 persons were sentenced to death; and in 2004, 66 persons were sentenced to death.

SHRI B. MAHTAB : Does it relate to different High Courts?

SHRI SHIVRAJ V. PATIL: When punishment is awarded by the High Courts, these cases generally
go to the Supreme Court, and ultimately it becomes a decision given by the Supreme Court. Only in
very, very rare cases, the matter is not taken up to the Supreme Court.

Now, let us come to the sentences commuted to life imprisonment during the years 2001,
2002, 2003 and 2004. Prof. Rasa Singh Rawat may please pay attention to these statistics. In 2001,
303 sentences were commuted to life imprisonment. They were all accumulated cases and that is
why the numbers are different. In 2002, 301 cases were commuted; in 2003, 142 cases were
commuted to life; and in 2004, 50 cases were commuted to life.

Some hon. friends here and outside also have been raising this issue and then trying to give
an impression that somebody is not trying to deal with this matter in a correct and legal manner.

I come to the statistics of persons executed. In 2000, not a single person was executed; in
2001, not a single person was hanged; in 2002, not a single person was hanged; in 2003, not a single
person was hanged; and in 2004, only Dhananjoy was hanged. These are the relevant figures.

You have been saying that the present Government is trying to avoid its responsibility. We
will not avoid our responsibility; we will conduct ourselves in a correct manner.s9)But, let me,
without trying to hurt anybody, just bring to the notice of the entire House that Rajiv Gandhi’s
assassination case was pending with the Government from 2000 to 2005, and it was not sent to the
President for five years. Rajiv Gandhi was the former Prime Minister of India and could have been
the future Prime Minister of India at that time. For these many years the matter was pending with the
Government, not with the President. We have not said these things because we do not want to play
politics with this. You also please do not play politics.

Having said this, I would like to submit that we have been very careful in hanging any
person, or executing any person. For the last five years, only one person is executed. The principle
which you have given very rightly is the principle which is followed by the Government and we will
follow that principle. You are very right when you say that we should retain this punishment in the
statute but should not use it without applying our mind carefully to the facts of the case, the situation
prevailing, and many other factors which should be taken into account while considering the matter.

So, my submission is that we have been very careful and we would like to be very careful.
The situation is evolving in the country. Even though there are many provisions in many laws under
which death punishment can be awarded, yet in so many years of time we have not actually used that
provision to take anybody’s life. Let this situation continue for some time. We will be very careful.
We will not tilt to this side or that side. We will do our duty in a correct manner. The only thing



which we have to guard against is the politics done in such cases. If we avoid that, probably the
courts will be correct, the Government will be correct, everybody who i1s responsible will be correct,
and everybody will be correct.

With this, I would like to request the hon. Member to please not to press for consideration of
this Bill and withdraw this Bill. When the time comes, we will take appropriate decision. We respect
what you have said. That is the approach we should have towards life. That is exactly the approach
all of us on this side, and probably on that side also, have towards life, towards punishment, towards
the criminal justice system in our country, the judges, the people in the Government and others.

SHRI VARKALA RADHAKRISHNAN (CHIRAYINKIL): Is a mercy petition pending in Rajiv
Gandhi’s assassination case?

SHRI SHIVRAJ V. PATIL: Yes. That was retained with the Government for five years. Now it has
gone where it should have gone.

In Rajiv Gandhi’s case I would like to say, this is a very important point, when one of the
accused who i1s a lady gave birth to a child, Shrimati Sonia Gandhi said, “Let her death sentence be
commuted to life sentence’, and her sentence is commuted.

MADAM CHAIRMAN : Time allotted is over. Shri Chandrappan, do you wish to withdraw the
Bill?

SHRI C.K. CHANDRAPPAN : Madam, I am very glad that eleven Members took part in the
discussion and the hon. Minister replied to it. Though the Minister has not accepted the Bill as such,
I think he also agrees with the sentiments expressed by most of the Members of the House. I hope
the day will not be far when we may come to a decision to join the majority of the countries in the
world. I do not want to divide the House on this 1ssue. So, let us try to evolve a consensus as soon as
possible. I seek the permission of the House to withdraw the Bill.

I beg to move for leave to withdraw the Bill to provide for abolition of capital punishment in
India.

MADAM CHAIRMAN: The question is:

“That leave be granted to withdraw the Bill to provide for abolition of capital
punishment in India.”

The motion was adopted.

SHRI C.K. CHANDRAPPAN : Sir, I withdraw the Bill.






