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STATUTORY RESOLUTION RE : DISAPPROVAL OF
ENFORCEMENT OF SECURITY INTEREST AND RECOVERY OF DEBTS LAWS (AMENDMENT) ORDINANCE
AND
ENFORCEMENT OF SECURITY INTEREST AND
RECOVERY OF DEBTS LAWS (AMENDMENT) BILL

Title: Combined discussion on Statutory Resolution regading Disapproval of Enforcement of Security Interest and
Recovery of Debts Laws (Amendment) Ordinance, 2004 (No. 5 of 2004) and passing of Enforcement of Security
Interest and Recovery of Debts Laws (Amendment) bill, 2004. (Resolution negatived and Bill passed.)

MR. CHAIRMAN : The House shall now take up item Nos. 17 and 18 together. Shri Bachi Singh Rawat may move
the Statutory Resolution.
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THE MINISTER OF FINANCE (SHRI P. CHIDAMBARAM): Sir, | beg to move:

"That the Bill to amend the Securitisation and Reconstruction of Financial Assets and Enforcement of
Security Interest Act, 2002 and further to amend the Recovery of Debts Due to Banks and Financial
Institutions Act, 1993 and the Companies Act, 1956, be taken into consideration.”
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MADAM CHAIRMAN : Motions moved:

"That this House disapproves of the Enforcement of Security Interest and Recovery of Debts Laws
(Amendment) Ordinance, 2004 (No.5 of 2004) promulgated by the President on 111" November, 2004."

"That the Bill to amend the Securitisation and Reconstruction of Financial Assets and Enforcement of
Security Interest Act, 2002 and further to amend the Recovery of Debts Due to Banks and Financial
Institutions Act, 1993 and the Companies Act, 1956, be taken into consideration."
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SHRI ANANDRAO VITHOBA ADSUL (BULDHANA): Madam, Chairperson, | rise to support this Bill.

It was very much essential to have an amendment in the Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest Act, 2002. The hon. Finance Minister had timely promulgated the Ordinance and
today has brought this Bill to effect the necessary amendment in the Act which will facilitate the financial institutions
to have a speedy recovery of their long-pending debts.

Sir, the previous NDA Government had brought this Securitisation of Financial Assets and Enforcement of Security
Interest Act, 2002 to facilitate the banks and the financial institutions to a have a speedy recovery of their debts,
particularly from the willful defaulters. But after the enactment of such a Bill, the hon. Supreme Court had issued a
stay on it due to certain reasons.

If any financial assets of a borrower acquired by a securitisation company or a reconstruction company which



comprise of secured debts of more than one bank or financial institution, for recovery of which such banks or
financial institutions had filed applications before two or more Debt Recovery Tribunals, then the securitisation
company or the reconstruction company may file an application to the Appellate Tribunal having jurisdiction over
any such Tribunals in which such applications are pending for transfer of all pending applications to any one of the
Debt Recovery Tribunals.

If any recovery certificate is issued by DRT, to which all the pending applications are transferred, then provisions of
the recovery of debts due to the Banks and Financial institutions Act, 1993 shall accordingly apply for such
execution.

After this amendment, the banks and the financial institutions may realise long-term assets, manage problems of
liquidity, may sell their securities and reduce their non-performing assets by adopting measures for recovery or
reconstruction. This will also facilitate the banks and financial institutions to take possession of secured assets of
the borrower including the right to transfer by way of lease, assignment or sale and realise the secured assets and
take over the management of the business of the borrower.

If  would say that this Bill is nothing but a weapon which is helping the banks and financial institutions for recovery
from wilful defaulters, it will not be wrong.

With these words, | support this Bill.

SHRI VIJAYENDRA PAL SINGH (BHILWARA): Madam Chairperson, | stand to speak on the Enforcement of
Security Interest and Recovery of Debt Laws (Amendment) Bill, 2004. Basically, this Bill is to amend the
Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002 and further to
amend the Recovery of Debts due to Banks and Financial Institutions Act, 1993 and the Companies Act, 1956.

What has been happening for many years is that the industry used to borrow money from the banks and financial
institutions and not do the repayment. This Bill is further to amend the Bill which came in 2002 because there were
some problems which these institutions were facing. It is because the NPAs of the banks and financial institutions
have become enormous and, initially, people used to knock the doors of the High Courts and the Supreme Court
and find ways to see that they do not have to repay the money. | congratulate the hon. Finance Minister to the
extent that he has brought this Bill but it was not required that it had to be done through an ordinance. On this, |
have reservations because there was no emergency of any kind that an ordinance had to be brought in. Otherwise,
| feel that this Bill is required.

I was in Japan last week with a parliamentary delegation. The system there was so different. Today, people have to
pay to an extent of ten to eleven per cent and it used to be to the extent of 17 per cent and, in this competitive
global world, it is very difficult for industries to survive. The Minister is well aware of this fact. He has to reduce the
interest rates from the financial institutions and banks so that these industries become viable. Otherwise, there are
hundreds and thousands of industries which are falling sick as they cannot survive in this competitive world. This is
one of the reasons.

Now, you may say that there are NPAs. But if you go through the reason as to why there is an NPA, you may find
that it is because they cannot survive as the competition is so high. What | am trying to say is, when | was in Japan,
| found that there is a negative interest there. The FDR which we always talk about of Pensioners, with which we
live on afterwards (retirement), used to be 12 per cent. Why should we bring it down to nine and eleven per cent?
How do we survive then? But if the money that they have to pay for FDR is nine or ten or eleven per cent, the
borrowing rate will go up and the lending rate will even go further. Then, how do you balance these two things?

Now, to get the NPAs, you have done the right thing. In this Bill there is a clause for those companies which can
take over these companies, which cannot be run, and re-sale them so that debts and NPAs are recovered. But what
| am trying to say is that we need to encourage the entrepreneurship. In India the SME, the Small and Medium
Entrepreneurship has really not taken off. In Japan the Small and Medium Entrepreneurship is very strong because
they get money at 1 per cent or 1.5 per cent or 2 per cent interest rates. We are getting them at 10 per cent or 11
per cent or 12 per cent interest rates. Working capital is even more at 11 per cent or 12 per cent interest rates. How
do you balance this and still survive? That is why | would ask the Minister to look into that.

| will give you one more instance. There was a bank in Japan, the Japan Credit and Leasing Bank. It was one of the
biggest banks in Japan. It went into bankruptcy. It will be of interest to the Minister to note that four entrepreneurs of
India who were from the Citi Bank went and took over the management of that bank and that bank has turned
around. Today, it is one of the leading banks in Japan. In Japan, everybody is talking about this. There are no
papers in that Bank. Everything is done on computers. It is something which we can really boast of. Otherwise, |
support this Bill.

There are other facts which also the Minister should look into. Not just recovery of NPAs is important. It is also



important to see how we can rehabilitate these sick units. We should come out with schemes for that. We are
interested not in just recovering the NPAs from these companies which have failed. We should have schemes to get
them restarted and rehabilitated. Something should be done about them.

SHRI K.S. RAO (ELURU): Madam Chairperson, when | admire the Finance Minister, it will be repetition and
possibly some parties will misunderstand me also because | happen to be Congressman and the Government is of
the Congress and the Minister is also from the Congress. | will just give you some of the reasons as to why | have
been admiring him. It is for the way in which he is bringing out amendments to many of the obsolete Acts. These
amendments are very much required. | told it on the other day also. It is required not only with regard to Finance
Ministry but also with many other Acts which are fifty years or sixty years or seventy years old, which are absolutely
irrelevant to the present requirements of the nation and the people. He has brought such stringent and such good
amendments to the Acts which are being taken advantage by the cheats and the undesirable elements. That is the
reason why | admire him.

Unfortunately, today the values in this country have gone down so much. We used to hear and read about
Tanguturi Prakasham, a freedom fighter from Andhra Pradesh, from the composite Madras State, who fought
against the Britishers. When the police wanted to fire, he opened his shirt and said, "You fire, | am ready". Those
were the days of doing sacrifice not for oneself and for selfish ends but for the nation. Unfortunately, today we see
in this society goondas and anti-social elements who commit murders, who just force people to pay money as he
likes. When the police comes, he says, "Arrest me". He does not have fear for the system and he does not have
fear for the police. The same is the case in the banking industry. The intelligence, talent and capacity of the
borrower is utilised only to take money from the financial institutions.

The moment he takes the loan from the institutions, he thinks that his job is over and he does not need to repay the
loan. Today, we see in the newspaper reports that a sum of Rs.50,000 crore remains as the outstanding NPAs of
the financial institutions. | am personally of the opinion that much more amount must have been hidden in the
balance-sheets which is to be announced later or over a period of time. They do not want to create a panicky
situation in the country. They want to bring it to the notice of the people gradually as far as all the NPAs in the
banks are concerned. Then, they arrange the money out of the profits they earn every year and then bring down
the NPAs.

A borrower who has taken money or a promoter who has taken money from an institution, if his intention is fair, we
can appreciate it. By virtue of the change in laws or change in the market conditions, if he were to fail, we can
understand it. The institution concerned can also go to the rescue of the borrower and then help him or re-invest
money, re-finance and then bring it to order. But here the situation is something different where the promoters will
siphon away the money, sometimes much before they commence production, the real business and sometimes later
on also. In this context, as early as 1986 | was telling in Parliament that if a promoter were to promote a company, if
he siphoned away the money and invested the same money in the name of his children in some other company,
then the company which was started by him, which failed to pay back the money taken from the institution, must not
be given any further loan. That promoter must be permanently boycotted. Not only he but also his family members
must not be given any loan by the banks. Then only there will be a moral fear that unless he pays the money back
to the institution, he will not be able to survive in this country.

Today, some rich people cheat the banks and the financial institutions to a great extent. If a company or an entity
were to cheat a bank by rupees one crore, the promoter of that company or entity is considered as an intelligent
and competent man and respected in the society. If there is another man who cheats an institution by rupees one
hundred crore, he is considered a very great man. He has access to everybody who is well-off in the society. He
does not care for the Chairman of a bank. Unless such provisions are made in the Act, we cannot deal with such a
situation. | am happy that he has made a provision. In case if these people, who are not paying back the money
without any genuine reasons and with assets behind them, properties behind them, the provision authorises the
institutions to take over the management.

Recently, | have seen myself a case in Hyderabad. When such provisions have been provided, in some place,
when a person's property was to be auctioned by an institution, he was running door to door to see that it was not
auctioned. It was so because the market value of the asset which was hypothecated to that institution had gone up
so high that it could repay the entire loan. When it went to auction, the entire property was not needed to be sold in
auction. Only a part of the asset had secured so much amount to repay the loan to the institution. So, it is not only
this provision which is being incorporated by the Minister but also instructions must go without any ambiguity, with
total clarity to the institutions and the officers concerned that there should not be any mercy in dealing with such
persons. There should not be any consideration at all; no politician or no well-off citizen should go to the rescue of
the borrower who is trying to cheat the institution.



Similarly, the other provision that he has made in regard to referring the case to the DRT and to the Appellate
Authority would also deter these people from cheating the institutions. This provision would see that they pay back
the money and then have a respectable position in the society. Apart from the provisions in the Act, a publicity must
be made. A feeling must be created in the society that these people, who are cheating the institutions, however rich
they may be, well-off they may be, must be looked down upon in the society as culprits, as undesirables in the
society. If that can be done, | am sure, we will not have this problem of having NPAs to the tune of thousands of
crores of rupees which money can be utilised for doing any good work. Now, thousands of crores of rupees are
lying like this in the hands of the rich people who have cheated the banks. If that money can be used to pay Rs.150
to a poor man in the society, it will be helpful. Which poor man?

Madam, my leader is also here. | wanted to bring a legislation in Parliament for those poor people who are living in
the villages and who happen to work from the age of 10 right up to the age of 70. When we go and visit the villages,
we see them lying in the huts. In some places where there is no roof, when they are lying on a dilapidated cot or on
the ground when none of their children is around to take care of them, with eyesight loss and nothing to eat, they
are not taken care of by anybody. They may not be many. Even if you take all such people into account, the
maximum money that may be required to help them would be about Rs. 10,000 crore to Rs. 15,000 crore in the
entire country. If we spend that money for their welfare, they will be very pleased. If a person who has worked from
a very young age right from eight o'clock in the morning to eight o'clock in the night is not privileged, how can an
officer who worked for 20 years in an office get all the privileges, perquisites, apart from other income, and get a
pension for all his lifetime? Why should these unfortunate poor people living in the villages, who worked all through
their lifetime, get some privileges? So, instead of wasting the money with the rich people who are not paying back
the money which runs into thousands of crores of rupees, the same money can be passed on to the people who
really deserve it.

So, | appreciate the spirit behind this measure and | support this Bill which has been brought by the Minister for
bringing in this provision into the Bill. | want him to follow the real spirit. He should not merely be content with
bringing the legislation and putting a clause in it. This Bill should not be misused. The institutions also must be
given a clear-cut instruction that they must take action and auction all those properties, if necessary, and take over
the management of defaulting companies. If they take over the management of 10 such companies, every person
will come running and repay every paise that he is due to pay.
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THE MINISTER OF FINANCE (SHRI P. CHIDAMBARAM): Madam, | am grateful to hon. Members for the broad
support that they have extended to this Bill. | think, the principal question that is worrying some Members is this.
Why was an Ordinance promulgated? That judgement of the Supreme Court in Mardia Chemicals was passed on
8th of April, 2004. | have no doubt in my mind that if the Government of the day was free to make an Ordinance, it
would have made an Ordinance. But, we were in the middle of elections, and, therefore, perhaps the Government
observed restraint and did not make the Ordinance. So, | think it was absolutely necessary not to leave a situation
where after sub-Section 2 of Section 17 was struck down by the Supreme Court, the result was that there was no
effective way in which the lenders could approach the tribunal. The Supreme Court had also said that the lender
must give an opportunity to the borrower and then pass an order giving reasons, and only then you can take
measures under sub-Section 4 of Section 13. If these two rulings of the Supreme Court were allowed to stand
without any corrective measures, for a long time what would have happened is, for that entire period, this Act would
has been a virtual dead letter. Therefore, | think we did the right thing. As soon as this Government assumed office,
and the Budget Session was over — we were all preoccupied with the Budget Session — immediately we looked into
the matter, and | came to the conclusion that an Ordinance was absolutely necessary. So, in consultation with the
RBI, the major lenders, banks, and financial institutions, we promulgated the Ordinance on the 11" of November,
2004. Today, we are moving the Bill to replace the Ordinance. As it is, | think, we have lost about six months.
Nobody is to be blamed. The law has been declared by the Supreme Court. We are all bound by the law. For a six
month period, | think, this Act has not been very effective. Now, | think, after this Bill is passed by this hon. House
and by the Rajya Sabha, the law will become once again effective and we will be able to recover loans on which
borrowers have defaulted.

Madam, these are the main changes. As the hon. Members know, we have, in deference to the observations of the
Supreme Court, deleted sub-Section 2 of Section 17, and we have also introduced a provision by which the
borrower will be given an opportunity to state his case, before measures can be taken under sub-Section 4 of
Section 13, and immediately the borrower can challenge it before the tribunal. If the tribunal upholds the claim of the
lender, and then the borrower wishes to go for an appeal, at that stage, a provision has been introduced where the
borrower would have to deposit 50 per cent of the amount which has been decided as owing from him.

At the first stage, he deposits nothing, and at the second stage, the appellate stage, he would have to deposit 50
per cent. | think, this is a fair provision. This balances the interest of both the lender and borrower. | have no doubt
that this provision will be a salutary provision for effectively implementing this Act.

Madam Chairman, some reference was made to NPAs and the persistence of NPAs. It is true that there are NPAs
but as credit expands, there will be a certain amount of default. | do not think we should look upon banking as
anything but a business. Like some businesses will fail, in banking also some loans will fail. Markets may change,
the product may become obsolete, technology may change, and there may be a crippling strike in that business or
industry. Some loans will fail, and | do not think we should immediately jump to the conclusion that something is
wrong with the banking system. If Rs. 100 crore is given as loans to 100 people, out of 100 people one or two loans
will fail. | do not think that is a major issue. The major issue is, what is the quality of lending, what is the quality of



asset, do we have a system to recover assets, or do we have willful defaulters who vanish with the money or who
defalcate. Those are the matters we should be concerned with, and not that there is NPA. In every country, there is
NPA. In China, | am told that the banking system has an NPA close to 40 per cent. | am not wishing that. Our gross
NPAs are only 7.8 per cent in public sector banks and the net NPAs are only three per cent.

Mr. Rawat was right. He got the correct figures. The gross NPAs are Rs. 48,724 crore and the net NPAs are Rs.
16,886 crore. But this figure should be seen in the context of the total lending. Take non-food credit for the current
year. Last year, at about this time, the incremental non-food credit was about Rs. 47,000 crore. This year, it is
already Rs. 1,17,000 crore. There is a tremendous credit expansion this year. Industry is growing at a very clipping
rate. Manufacturing is growing at close to 7.9 or 8 per cent. People are borrowing. People are investing. Therefore,
non-food credit has grown from Rs. 47,000 crore last year to about Rs. 1,17,000 crore for the corresponding period.
Some of these loans will turn out to be bad loans. In order to recover those bad loans, we made this law, Parliament
made this law, and we are introducing the amendments to plug some of the lacunae that have been pointed out in
the law.

Madam Chairman, we have taken this opportunity to make some incidental corrections and changes, which we
found were necessary in our experience of working the Act. These changes are all explained in the Statement of
Objects and Reasons. Reserve Bank has been given power to issue directions to Securitization and Reconstruction
companies. The word 'debt' has been defined. It has been provided that the lender can now take over the business
also. There was a lacuna in the drafting. We have now corrected that lacuna. We have now provided that the
application shall be disposed of within 60 days and in no case shall take more than four months. We have also
given power to the appellate tribunal to club all connected cases lying in various Debt Recovery Tribunals into one
tribunal. These are simply housekeeping changes in order to clean up some provisions of the law where the
drafting was deficit, but the main provisions are to address the defects pointed out by the Supreme Court, section
17(2) and the opportunity to be given to the borrower. Both have been done. | am sure that this law will now
become an effective instrument in order to recover loans.

| am grateful to the hon. Members for their support and | request them, most humbly, to please pass this Bill
unanimously. | also request Shri Bachi Singh Rawat to withdraw his Statutory Resolution.

MADAM CHAIRMAN : Shri Rupchand Pal, you have to seek only a clarification. Please do not make any speech
because we have to take up the Discussion under Rule 193 at 1600 hours.

SHRI RUPCHAND PAL (HOOGHLY): | welcome the changes that are sought to be made in the existing
arrangements in the Stock Exchanges. As a Member of the Joint Parliamentary Committee which had the
opportunity to look into the functioning of the Stock Exchanges, | shall just mention one thing that one of the
criticisms of the JPC was that they failed to address one core issue, that is, the nexus between the industrialists,
brokers and the bankers. Even we had asked the SEBI to provide a list of the companies which have been just
hand in glove with the brokers, which is causing havoc to the small investors. That particular paragraph has not
been addressed by the Government till today. Till today we do find that this is what is happening in the share
market. ...(Interruptions) | am just seeking clarification.

MADAM CHAIRMAN : Shri Rupchand Pal, that Bill has already been passed.
SHRI P. CHIDAMBARAM: Which Bill are you talking about ?

SHRI RUPCHAND PAL : | am talking of Securities Laws (Amendment) Bill.
SHRI P. CHIDAMBARAM: That is over.

MADAM CHAIRMAN: That Bill is over.

SHRI RUPCHAND PAL : So you are concluding the Enforcement of Security Interest and Recovery of Debts Laws
(Amendment) Bill. Still | take this opportunity to request that the Minister should take note of it. | was not here. | was
in the BAC. | came just now. | seek your protection. You look into that paragraph on the nexus between the
industrial houses, brokers and bankers. ...(Interruptions)

SHRI P. CHIDAMBARAM: | request Shri Bachi Singh Rawat to withdraw the Resolution.
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Has the hon. Member leave of the House to withdraw his Statutory Resolution?
SEVERAL HON. MEMBERS: Yes.

The Resolution was, by leave, withdrawn.
MADAM CHAIRMAN: The question is:

"That the Bill to amend the Securitisation and Reconstruction of Financial Assets and Enforcement of
Security Interest Act, 2002 and further to amend the Recovery of Debts Due to Banks and Financial
Institutions Act, 1993 and the Companies Act, 1956, be taken into consideration."

The motion was adopted.
MADAM CHAIRMAN: The House will now take up clause-by-clause consideration of the Bill.
The question is:
"That clauses 2 to 23 stand part of the Bill.

The motion was adopted.

Clauses 2 to 23 were added to the Bill.
Clause 1, the Enacting Formula and the Long Title were added to the Bill.

MADAM CHAIRMAN: The Minister may now move that the Bill be passed.
SHRI P. CHIDAMBARAM: | beg to move:
"That the Bill be passed."
MADAM CHAIRMAN: The question is:
"That the Bill be passed."

The motion was adopted.



