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Title: Discussion regarding need for harmonious funcitoning of three organs of State — Legislature, Judiciary and Executive.

SHRI GURUDAS DASGUPTA (PANSKURA): Hon. Mr. Speaker, Sir, I must thank you profusely for allowing to raise this discussion
in the House, thought belatedly. It is an important issue. It relates to the Constitution, provisions of the Constitution, functioning
of the different organs of the State, the harmony and disharmony, the way in which we are running the Parliament and whether
the Parliament is doing its job. It also relates to judiciary broadly.[R44]

Sir, the harmonious functioning of the three organs of the State as envisaged by the Constitution of India has of late become a
matter of deep controversy, not that the concept is being challenged, but the point is that the harmony is in jeopardy in my
humble view and that is why the subject needs to be discussed and deliberated upon to reiterate the respective role of the organs
of the State to find out the implications of separation of power and to identify the centrality of the will of the people as expressed
through the elected Members in the popular House.

Sir, if judicial over-activism is a matter of concern, it is, of course a matter of concern. Let us also admit very frankly that there is
growing cynicism and growing criticism about the way the Parliament, the great institution of Parliament, seeks to function today.
Therefore, there is need for introspection collectively by the Parliament as to find out if there is anything wrong that we must
admit.

Sir, I must say that there are instances of popular approval of judicial intervention to restrain the arm of the State from doing
something or to compel the Executive to do something. Therefore, the complexity of the matter, in any case, should not be over
simplified and under-estimated. I must confess before this august House that I am second to none in holding high the lofty role
of the Judiciary. I am proud about the way the Judiciary is discharging its duties and obligations to the nation.

Sir, coming to the subject I must admit and frankly I admit that there is an inherent danger, underlying the word "inherent
danger', a potential danger of concentration of excessive power in either of the arms of the State. There is a possibility. Hence,
there is a need for checks and balances in the constitutional governance of the country and also in the political regime. Separation
of power is a part of the Indian Constitution. It has almost become a characteristic and the doctrine of separation of power is
inseparable from the process of evolution of democracy in the country. I believe, as you also believe being an eminent jurist, that
the doctrine of separation of power is an effective safeguard against aberrations that any of the arms of the State may perpetrate
today, tomorrow or the day after. The vital question is the way in which the Fathers of the Indian Constitution conceived it, the
way in which the first Prime Minister, Pandit Nehru had visualised -- the three organs of the State must have a joint participatory
role. No exclusive primacy has been given to any of the arms of the State. It is also true that the popular will of the people finds a
central place in the understanding of those who framed the Constitution. [ras
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Centrality of the will of the people is expressed very eminently in the Preamble of the Indian Constitution. On the question of
separation of powers, if I go a little further, let be begin by saying and I wish the House gives undivided attention to the most
important question and the treasury bench is likely to cooperate with the discussion. Shri Bhardwaj, this is our concern for
harmony.

THE MINISTER OF LAW AND JUSTICE (SHRI H.R. BHARDWADJ): I am listening very carefully....(Inferruptions)

SHRI GURUDAS DASGUPTA : On the question of separation of powers, let me quote, to begin with, the former Chief Justice,
Shri 1.S. Verma. He aptly said: "The sovereign will of the people finds expression through the chosen representatives of
Parliament." Therefore, the centrality of the question lies in the expression of the will of the people through the elected
representatives who are there in the popular House. Sir, the preeminent position has been accorded to the Legislature is just to
enable it to make laws, and to amend the Constitution and, if and when necessary, to ensure accountability of the Government to
Parliament and lastly, to exercise control over the spending of the federal finance. These are the four vital functions that the
Legislature is called upon to do under the provisions of the Indian Constitution. At the same time, while saying so, I say that the
Constitution provides for an independent, neutral, effective Judiciary and judicial system. For what? For (1) interpreting the
Constitution, (2) to do the judicial review (3) to act as the custodian of the rights of the people and (4) to uphold the
Constitution. That is the fundamental task of the Judiciary.

Judicial system is a review of any act of Parliament or any action of the Executive to find out whether it is in consonance of with
the provisions of the Constitution, whether it is within their competence, whether it impinges upon the fundamental rights of the
people and whether it is in consistent with the mandatory provisions of the Constitution.



MR. SPEAKER: Not any and every act of Parliament,

SHRI GURUDAS DASGUPTA : Sir, I am coming to that. I am speaking in a generalized way. At the same time, I must say with,
all my emphasis, that Judiciary is not the Third Chamber. Indian Parliament has two Chambers. Judiciary cannot act as the Third
Chamber. Sir, the essential point is, how those who framed the Constitution had looked at the problem. There can be no basic
quotation to understand the minds of those who framed the Constitution except to speak of the first Premier of the Republic of
India, Pandit Jawaharlal Nehru. He was very cogent, very vivid and very concrete. What did he say? He said: "No Supreme Court,
no Judiciary can stand in judgment over the sovereign will of Parliament representing the will of the entire community." This is
what the Prime Minister of India had said when the Constitution was being enacted. Is that the situation now? Is this the situation
which exists today?

The pointed question has been supplemented by many other luminaries in the legal world. Justice S.R. Das, one of the foremost
former judges of India, who is no more, had said, "Constitution had preferred supremacy of legislation to that of the Judiciary. "
There is no end to quotations. I will quote a few to clear the idea. It looks as if the Parliament is secondary and that somebody
else is primary. Justice Krishna Iyer, who still lives, has said: "Court cannot act as a Third Chamber." Justice Katju — all of you
are acquainted with the name - said: "I do not subscribe to the view that judiciary is running the Government." What is
happening today? Is it not true that somebody else is running the Government, except the Government itself? Is it not true that
somebody else is making the law, except the Parliament? Therefore, I feel constrained to raise the issue before the august House,
to draw the attention of the entire nation, to say that the constitutional harmony is in jeopardy. Fali S. Nariman, one of the living
theoreticians on the subject, said: "The constitutional scheme, social, economic and political aspects of justice are left to the law-
makers."

Of late, I am sorry to say that there have been a number of cases of judicial over-activism, which is not entirely within the
domain of judicial review and could be construed as judicial over-activism. If I refer to some of the violations, you will kindly
understand the limit the judicial over-activism has reached in this country. Justice Verma has pointed out some violations in his
lecture recently. I seek the indulgence of all my colleagues who are here in this House to kindly listen in detail. This is the list of
violations that Justice Verma has made in his speech. He said that judiciary has intervened to question the mysterious car razing
down Tuglak Road, Delhi. Even the Bench takes note of a mysterious car running about in Delhi! This is the point to which the
problem has reached. Judiciary raises questions about allotment of a particular bungalow to a judge and about specific
bungalows for Judges Panel. It intervenes in monkey menace, stray cattle on the streets, cleaning of public conveniences, levying
congestion charges at peak hours in the airports with heavy traffic. There is misuse of contempt of judicial system. Should I
laugh or cry? Should the House think where the Constitution has gone? The power of contempt of judicial system is being
applied to force railway authorities to give reservation to a particular person or to a group of persons.

This is one side. On the other side is a comment made by a former Justice from the Bench. I do not want to disclose his name.
From the Bench he is reported to have said: "The Legislatures in India has not done anything worthwhile in the last thirty years."
Just reconcile the view of Justice Verma with the views expressed by a member of the Bench, saying that we had done nothing
during the last thirty years. Justice Srikrishna has observed in a lecture, "In the name of judicial activism, modern judges in India
had abandoned the traditional role of a neutral referee and have increasingly resorted to tipping the scales of justice in the name
of distributive justice."msofficeds] These are only a few quotations that I thought it necessary to bring to your notice.

I raise a question. Government is accountable to the Parliament. Parliament is accountable to the People. To whom is the
Judicial System accountable? Accountability is a basic tenet of democracy. There cannot be a free-for-all. There cannot be: " I do
what I wish to." If accountability is a concept, Parliament is accountable to the people, Government is accountable to Parliament,
what is the accountability of the Bench? To whom is the Judicial System accountable? I answer with humility that the Judiciary is
accountable to the Constitution. Indian Constitution is a written Constitution. It is not a British Constitution which runs by
conventions. It is a written Constitution.

There is a trend, I say, with dismay. There is a trend of over-activism trespassing the boundary of the constitutional propriety,
seeking to tamper with the sovereignty of Indian Parliament.

My last quotation is of 14th April, 2007. It is a recent Judgement of April 14, 2007. The Supreme Court, while delivering a
judgement observed:

"Court cannot interfere with Government policies on the ground that a better fairer, wiser alternative is available.
Legality of the policy and not the wisdom or soundness of the policy is the subject of Judicial Review."



It is absolutely clear. But there is a digression, there is a violation. There is crossing of the road. There is breaking up the barrier.
Despite this categorical statement of the Supreme Court, Judicial wisdom does not always prevail. That is my complaint.

There are two points and two aspects. Number one, there is a call of Judicial over-activism. There is a call for us to think. There
is a note which you may consider. There is a problem which you must ponder over - Judicial over-activism. Is it not true, hon.
Speaker, Sir, that there should be a little criticism, a little self-criticism by the Members of Parliament? Is it not true that we
should sincerely deliberate upon the way in which we are functioning? How is it relevant? It is relevant because if the Parliament
does not function in the way it is supposed to function, if the parliamentary values are devalued, if the Parliament loses its
vitality, if there is parliamentary delinquency, deliberately I coin the expression "if there is parliamentary delinquency," if
Parliament Sessions are interrupted off and on, if going to the Well becomes a practice, if violation of norms and rules becomes a
pass time, if the exalted Office of the Speaker is brought down to controversy, then, Sir, I must say with a heavy heart that
Parliament loses its dignity. We stoop low in the eye of the people. There is a growing criticism about the Parliamentarians and
Parliament. If the parliamentary system is tampered with, the Judicial over-activism pokes its nose and interferes more
frequently.

Recently, there has been arrest of four journalists. Of course, they were let off by the higher Court, but they were arrested.
What for were they arrested? They had given a true picture, unchallenged picture and account about corruption in the Judiciary.
The report was not challenged. But, the particular court or the particular State ordered for the arrest as if the honour of the court
had been violated. Speaking the truth is a violation. If an untruth is spoken, they can be hauled up. But, for speaking the truth,
they were harassed and arrested.

SHRI H.R. BHARDWAJ: They were not arrested. It is on the record.

SHRI GURUDAS DASGUPTA : They were hauled up. I am using word 'hauled up'. Hauled up is not being arrested. They were
hauled up. I am saying, "They were hauled up." I change my words, "They were hauled up." I agree.

SHRI H.R. BHARDWAJ: There was a petition in Delhi High Court and they were convicted of contempt and ordered to some
punishment.d€} (Interruptions) You said that they were arrested. An arrest is something different from what
happened....(Interruptions)
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(Shri Devendra Prasad Yadav /n the Chair)

SHRI GURUDAS DASGUPTA : You did not allow me to finish, my dear friend. They were arrested, they were tried and they were
convicted. I am right. Am I? ...(Interruptions) You do not want to listen to me. A Minister should have a little more patience. We
are not to learn from you. You are also to learn from us. Anyway, the question is that they were arrested; they were tried and
they were convicted. After that, they were let off. It is a most unfortunate thing. It is an extreme case of the misuse of the
contempt power. Another thing I am saying is about this Parliament. For months, we are not being able to discuss the question
of price rise. Supposing, tomorrow a person goes to Supreme Court and files a PIL suggesting that since the Government has
failed, the Parliament did not discuss this issue. Hon. My Lord, you ask the Government to immediately issue orders to contain
the price rise. What will he say? If this is done, it will be done because we failed. While judicial activism is a reality, the failure of
Parliament is also a reality. Sir, I raised this issue. Let there be discussion. Let us put the record straight. Let us know what the
constitutional position is. Let us know our limitations. Let us know what the boundary of judicial activism is and let us know how
to work in harmony. I want harmony between three organs of the State. I plead for harmony between the functioning of the
three organs of the State. I want Constitution to be upheld. I want the courts not to interfere in the job that the Parliament is to
do. I want Parliament to function so that no opportunity is given to the Judiciary to intervene. We need an effective Parliament.
We need an independent Judiciary. We want an efficient Executive also.

SHRI KHARABELA SWAIN (BALASORE): Mr. Chairman, Sir, I am very happy that you are in the Chair when I am speaking.

SHRI GURUDAS DASGUPTA : Could you please yield? I missed a point.



SHRI KHARABELA SWAIN : Yes.

SHRI GURUDAS DASGUPTA : Sir, I am sorry, I had not made one point very clear that it is the failure of the Executive which
draws the attention of the Judiciary and Judiciary is given the opportunity to intervene. Therefore, the Executive must also
function in a flawless way conducive with the provisions of the Constitution.

SHRI KHARABELA SWAIN : Sir, the subject of today's discussion under Rule 193 is: "Need for harmonious functioning of three
organs of the State, that is, Legislature, Judiciary and Executive", I listened with rapt attention what hon. Member Shri Gurudas
Dasgupta said and it was a very expected speech. There was nothing which we did not earlier deliberate outside the Parliament
and there was nothing which we did not know. I very much anticipated what he will say and so I have also come prepared just to
give vent to my feelings, contradicting basically what he generally said.

He basically made two or three points. He said that the Judiciary is overactive. That is what he said. He also said that probably
there is concentration of excessive power in one organ of the State and that is basically — he did not say so, but he meant — the
Judiciary. Lastly, the most important point of his argument was that the Judiciary cannot stand on the sovereign will of the
Parliament and the sovereign will of the Parliament is represented by Members of Parliament because they are the representatives
of the people. By saying so, he means that because Members of Parliament or Members of Legislature are being elected by the
people, their voice is the vox populi or the will of the people.

Sir, I will give you one example here. If that be the case, I would like to refer to one Assembly election held long back. In 1983,
there was an Assembly election in Assam where only 5 per cent of the people came and voted. Around that time, there was also
another election in Punjab. There also, hardly 5 per cent people came and voted, but there was an Assembly, there was a Chief
Minister, there were Ministers and there were MLAs. When only 5 per cent people come and vote, if anybody who has got elected
in that election, he might have got 2 per cent or 3 per cent of the votes polled. If he says that he represents the will of the people
and what he says is supreme, should anybody believe that or should we believe that? Otherwise, you forget those elections in
Assam and Punjab. Take the case of this 14™ Lok Sabha. How many of us have been elected by getting more than 50 per cent of
the votes?

SHRI GURUDAS DASGUPTA : I got.

SHRI KHARABELA SWAIN : I know. Some of us have got. I also got around 55 per cent votes, but there are not many. Hardly 20
to 30 Members, out of the total of 543 elected Members of this House, might have won with a majority of votes. So, how can we
claim that we actually represent the vox populi, the majority opinion of the country?[R47]

SHRI GURUDAS DASGUPTA : If you do not mind; I am not interrupting; I would just like to say — this is not my statement; this
is the statement of the former Prime Minister of India on the floor of the House — that no Supreme Court, no Judiciary can stand
in judgement over the sovereign will of Parliament.

It is not me; it is Nehru. It is not me; it is the former Chief Justice. A number of Justices have said like this. It is not me. I have
only quoted them.

SHRI KHARABELA SWAIN : In a democracy, I have got my free voice. It is because the former Prime Minister of the country, the
former Chief Justice of the country has said so; so I must go by that; I do not concede to that point. I concede to what I feel, and
I feel what I said.

In countries with written Constitutions, the reach of the Judiciary is almost unlimited. Let us take the example of the mother of
Parliamentary democracy, UK. UK does not have a written Constitution. It has no written Constitution. Then how does the
country run? What is the law; what is the Constitution in UK? In UK or in most of the countries, the law is what the court says it
to be. It is the convention, it is the judicial review, it is the judicial interpretations which define the contours of law.

Let me put a question. There are three organs under this Constitution, namely, Legislature, Executive and Judiciary. Cannot there
be a conflict between these three organs? Is it not possible? In a family, all the time, conflicts arise between brothers and sisters,
father and son and between everybody. If any conflict arises in between these three organs of the Constitution, who will decide
what is correct and what is not? Who will decide it? It is the Constitution which has fully settled it. The Constitution has
categorically told and settled that it is the Judiciary, it is the Supreme Court, which will settle everything. Whatever the Supreme
Court says is final, and we will have to go by that.

Hon. Gurudas Dasgupta ji/raised one point. He said that the Chair of the Speaker is being undermined. That is what he says.
Sometimes it could be interpreted to be so because time arises when whatever the Speaker says is contradicted by the Supreme
Court. I will not take the name, but there was one Speaker in one of the North-Eastern States in India, in Manipur. The Speaker



said: "I will become the Chief Minister and I will recognize only those MLAs who will support me. There are many of the
Members who will not support me as a Chief Minister; I will expel them as Members."

SHRI KIRIP CHALIHA (GUWAHATI): Mr. Chairman, Sir, this refers to the Speaker of an Assembly of a State who is not here to
defend. It should not be permitted here.

SHRI KHARABELA SWAIN : Sir, I have not taken any name.
SHRI KIRIP CHALIHA : You have said: "a Speaker of Mizoram".

SHRI KHARABELA SWAIN : Deliberately, I have not taken any name. I know that I cannot take names. [r481 Sir, if such a thing
happens anywhere, can we say that what the Speaker has done is supreme and no court can intervene on it?

Take the example of Jharkhand. What had happened there? The Government of the day was asked to take the majority
opinion of the House but the Speaker did not allow that. Can we say that whatever the Speaker had done was supreme and
nobody could contravene or intervene into it? Rather, we are lucky that there is the Supreme Court in this country which can
intervene and save us. Otherwise, most of the times, the so-called Speakers, the so-called Executive and the so-called
Governments could create such an intolerable situation for the Opposition and also for the common man in this country and it
would have been very difficult to remain in the country.

We had an Emergency. At that time, this House — it was elected only for five years — had passed a Resolution saying that the
tenure of the House had been extended to seven years. ...(Interruptions)

SHRI MOHAN SINGH (DEORIA): Not seven years, six years. ...(Interruptions)

SHRI KHARABELA SWAIN : The Resolution was for extending the tenure to seven years but the House was dissolved after six
years. ...(Interruptions) Anyway, even if it was for six years, I would like to know whether the House had the power and
authority to extend its own tenure and then say that this was the sovereign will of the people. Then, a time will come where this
House will pass a Resolution that anybody who has been once elected will remain the Member of Parliament till his death, and
then we will say this is the supreme will of the people. So, my point is that it is always better that there should be an arbitrator.

Sir, I agree with some of the points raised by Shri Gurudas Dasgupta. Sometimes the Judiciary unnecessarily intervenes into the
governmental activities. Hon. Shri Gurudas Dasgupta has mentioned that the judiciary has intervened into the allotment of
bungalows, running of the car, stray cattle, levying concessional charges and things like that. Most of the times, the court should
not intervene. On most of the occasions, somebody goes and files a PIL in the court. While replying to the PIL, the court
sometimes intervenes and passes judgments like this. ...(Interruptions)
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SHRI KHARABELA SWAIN : Okay, this is the end of my speech.
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...(Interruptions)
MR. CHAIRMAN: You want to establish a new precedent in the House. This is not fair.
...(Interruptions)

SHRI A. KRISHNASWAMY (SRIPERUMBUDURY): We are enjoying your speech. ...(Interruptions)



SHRI KHARABELA SWAIN : Okay, Sir. This is the end of my speech. You allow them to speak. ...(Interruptions)

TRl ABIGI ¢ 3P 3T ofd! dlcloll aiad & at amucht urdf &t dew A it Aleilr g dicloll alB &, oo W [ICHN 3T dictoll aiad 3 it bt
urc] 1 3fiz W ofdl Bickn &a Al U] 3elss 2 38 &) U AG oldl dicloll dlsd|

3€ | (caazer)

off zarAe Fars : Ik AZkcRI, Jbos @ o Fflase @1 dlekT Al 3rcter and 3, .. *

* Not recorded

IR FBIG 30U dlel ofiSe] amu smell uret @1 W o ofifSe) s diw ey frams & & b uidl ol I3 erA UD! ¢ B s & ol &t aen
feaase 3) g el gl oarr A aergl w2 AS &, Afder 3muds SN Rawerd F, A wga guibaynt 3| g surr w1 @l 3) §39 of RAuer 3, of W 2, of DR
Naaz 3 oIRT B AL D 3ol U2 A o1 &) 5 3 #2 $ER 3R o181 8l ADaY

a€ | (carauren)

Muraaras: ... *

FIafer #BYG : wrdl G 3, uR Sl Raf sy @2 32 2, A sfYRSacs &, gyl &, sisaud 3 s aea A ot ordl dt ekl
a€ |(czraeimer)

off TRad ¥ (areRk) & ... *

THE MINISTER OF PARLIAMENTARY AFFAIRS AND MINISTER OF INFORMATION AND BROADCASTING (SHRI PRIYA RANJAN
DASMUNSI): We are supporting you to speak in this discussion under rule 193. But you should not remotely even try to question
the authority, bona fide of the Chair. That is the paramount parameter of Parliamentary democracy and this august House. My
dear colleague and friend from the Opposition, Mr. Kharabela Swain is one of the knowledgeable and intelligent parliamentarians.
I hope he will carry it.

SHRI KHARABELA SWAIN : What you said, I agree with you. I also expect that the first speaker from the principal Opposition
Party should be given some time.

Sir, my point is that in 1973 there was one Kesavananda Bharati case. In the Kesavananda Bharati case, the Supreme Court
decided that the basic structure of the Constitution cannot be altered by the Parliament. Later on, again it was challenged. No,
how can the Supreme Court, how can the Judiciary intervene into the law passed by the Parliament? But again the Full Bench of
the Supreme Court said that it did not want to alter the judgement of the Kesavananda Bharati case

* Not recorded

because it remains all the time. Till now it remains that the basic structure of the Constitution cannot be even infringed and
changed by this Parliament itself. That is why, I say that there is nothing wrong. There is nothing wrong with regard to the
judicial review and judicial interpretation of the law.

As a Member of the Opposition, I feel that had there been no Supreme Court, no independent judiciary in this country, the
IMDT Act would have continued by now. It was later on made null and void by the Supreme Court. Probably, for the vote bank
politics, the reservation on religious line would have continued had there been no judiciary in this country.

SHRI PRIYA RANJAN DASMUNSI: My dear friend, give me half a minute.

I just support you. But I remind you to expand your speech and wisdom. Is it also fair giving an affidavit before the
Supreme Court and then violate it in the case of demolition of the Mosque in Ayodhya?

Q. 2= Ris 21ad (361d12): 31U cllll of 281 3 ARICI U2 T [pRr? dodkr AR of efb3fde G Jiiz fibe auet o frmn)

MR. CHAIRMAN : No cross-talks, Prof. Rasa Singh Rawat. I am not allowing cross-talks.
...(Interruptions)

MR. CHAIRMAN: Please take your seat.

SHRI KHARABELA SWAIN : Had there been no judiciary in this country, the CBI would have been only a department under this



Government. I need not interpret what the CBI is doing now-a-days but it would have been a department under this Government
had there been no judiciary.[m49]

ks0] Many of the hon. Ministers in this UPA Government who are having so many cases against them, I am not naming them,
would have gone scot-free because they are in the Government. All their cases would have been closed. ...(Interruptions)

SHRI S.K. KHARVENTHAN (PALANI): What have you done then? ...(Interruptions)
MR. CHAIRMAN : Nothing else will go on record except the speech of Shri Kharabela Swain.
(Interruptions) a€;*

SHRI KHARABELA SWAIN : He is a very good friend of mine. He knows what happened to that case. He will know it himself. I
need not explain. He is a very good friend of mine. He is a legal luminary also. He is the President of the Bar Council of India.
...(Interruptions)

MR. CHAIRMAN : Shri Swain, please address the Chair.

SHRI KHARABELA SWAIN : Yes, Sir. Had there been no judiciary, probably, everything, every law in this country that would

have been passed, because of vote bank politics, would have been put in the Ninth Schedule. The reservation policy would have
been made for perpetuity. Had there been no judiciary, this would have happened in this country. I do not know how many

'Nandigrams' would have taken place inside this country had there been no judiciary. That is the only hope....(Interruptions)

SHRI ANIL BASU (ARAMBAGH): You are forgetting Godhra. ...(Interruptions)
MR. CHAIRMAN : Please take your seat. Nothing else will go on record.
(Interruptions) 3€;*

SHRI KHARABELA SWAIN : You take the example that we are saying. This House and the Assemblies reflect the will of the
people. Most of the time, the so-called will of the people, they go for declaring 'Bandhs' for two days or three days when nobody
can move anywhere, nobody can go anywhere. Even the judges cannot go anywhere. Had there been no judiciary, probably
some of the political parties would have declared the 'Bandhs' day in and day out. Because there is a judiciary, that is why at least
the people of the country have got respite. ...(Interruptions)

SHRI KIRIP CHALIHA (GUWAHATI): Nobody is objecting to judiciary. ...(Interruptions)
* Not recorded
MR. CHAIRMAN : Let there be no running commentary.

SHRI KHARABELA SWAIN : But, Sir, I also agree to a point that there is a Lakshman Rekha which the judiciary should not
overstep. I also agree to that point. There are many many small things which hon. Member Shri Gurudas Dasgupta has
mentioned. I also very strongly believe that the judiciary should not poke its nose into it and it should be totally left to the
Executive.

Sir, T will take three to four more minutes only. Last week, in the Lok Sabha Television, there was a panel discussion
where the former Solicitor-General of this country Shri Andhyarjuna and myself were there. The people were also allowed to put
questions to us. In the debate, within the panel discussion for about an hour, about ten people put the questions to us on
telephone. There was not a single person who has supported the contention of Shri Gurudas Dasgupta. All of them asked that —
we fail to get justice from the judiciary, from the Government and even from the Opposition Parties, they do not raise our voice;
where do we go. It is the judiciary which is our last resort which is the dispenser of justice. Then, why are you objecting to that?

All these questions were put to me and to the former Solicitor-General of this country. I agree with hon. Member Shri
Gurudas Dasgupta when he said that because the Executive has failed to dispense justice, the Legislature has also failed, that is
why the people are compelled to go to the court to seek justice.

Somebody, after his retirement, may not get his pension for about five years or ten years. He would have gone to
everybody, every officer Nobody would have listened to him. Then, what would he do? He would naturally go to these courts.
Probably, sometimes, the courts give them some relief, some justice. We will have to really think of that also as to why this
happens. [k51]



Last but not the least, I also very strongly feel that there is no accountability of the judges of the High Court and Supreme Court.
If some judge is corrupt at the lower level of judiciary, then some action could be taken against him or her. Who can take action

against a judge in the High Court or the Supreme Court if the same thing happens with them? All of you know that the only
action that can be taken is through the process of impeachment, and you know that this process is totally impossible to be carried
out. In the independent history of this country only once the process of impeachment was brought in this country, and I do not
have to narrate how it was defeated as everybody knows about it. It is simply impossible to take any action against a High Court
or a Supreme Court judge if he or she is corrupt.

Therefore, I appeal to the Government that the Judicial Inquiry Act must be passed. The judges should not appoint judges in this
country, and there should be some mechanism to go into the corrupt charges of the judges of the High Court and Supreme
Court, so that there shall be a level-playing field. The judges who dispense justice to others should not be kept above the law
themselves. They are interpreting the law, but they should not be kept above the law.

Finally, T would like to state that Judicial Review and Judicial Activism is good to a great extent for this country, but still it should
not cross the /akshman rekha by intervening in each and every small affair. There should be a mechanism, which should go into
the corruption charges against the judges of the High Court and the Supreme Court.

SHRI V. KISHORE CHANDRA S. DEO (PARVATIPURAM): Thank you, Mr. Chairman, Sir. I rise to speak in a discussion that is
very vital for the continuance of our Parliamentary system or our democratic system. But before I get into the main points, I
would first of all like to dispel certain observations, which were made by my colleagues who spoke before me. I do not mean any
offence, but the record has to be set straight.

My colleague who preceded me, namely, hon. Member Shri Swain, went into the percentage of votes that a Member got. This is
certainly not an occasion for hurling charges at one another. We are discussing as to how we should make the Constitution
function smoothly; how the three Organs of the State should coordinate with each other; and how there should be a harmonious
relationship. Therefore, I do not think that getting into petty matters and hurling charges is going to help us in any manner. We
all know that we follow the first-past-the-post system, and our country has followed the electoral system since 1952. There is no
provision in the Constitution to make votes compulsory whether it is 5 per cent votes or 50 per cent votes, neither does our
Constitution say that one has to get a majority of votes to get elected.

For instance, this provision is available in the French Constitution, but that is not so in our Constitution. Irrespective of whether
you have got 50 per cent votes or 5 per cent votes or 100 per cent votes, the fact remains that once you are declared elected,
then you are the representative of the people. If my hon. colleague feels that it is not so and it is not in accordance with the
principles that he believes in, then there is no need for us to be here at all. All of us might as well wind up and go home. What
will be the relevance of Legislature or Parliament if one is going to downsize ourselves by saying that we have no relevance since
we have not got a sizeable percentage of votes -- which is not required. If it is so, then the Parliament is not relevant and none of
the Assemblies are relevant. If he feels like raining these kinds of argument, then he should bring the same in another form of
electoral reforms and then say that there should be 51 per cent votes polled by every candidate or a minimum number of votes
polled to declare a candidate elected before he is given a certificate.[r52] But as long as the present system continues, it will
continue, and we shall continue to be the Members of Parliament or of legislatures with the same powers and position that the
Constitution has accorded to us.

My other colleague, Shri Dasgupta who initiated the debate said that certain organs of the State had failed. Therefore, the
judiciary had started this business of judicial activism or encroachment. If one organ fails, it does not give license to another
organ to take over. If the Judiciary fails, will it give a license to Parliament tomorrow to issue judgments or will the Executive
tomorrow go and sit in the Bench or come here to Parliament to pass Bills? So, if something goes wrong with the system or if
there is an aberration, you have to correct it. You have to take remedial measures to see that that is set right. You cannot upset
the entire scheme of things which has been set by the founding fathers of our Constitution.

My colleague Shri Swain said that in UK, judicial pronouncements were the last word. I am sorry that as a student of political
science, I would like to set the record straight I still remember what I studied 30 years ago; I would like to very humbly submit
to this House that after all the British Constitution is an unwritten Constitution. It is a Constitution which is based on precedents,
on conventions, on charters, and on legal pronouncements, but the powers of Parliament is absolute. So, the supremacy of
Parliament is absolute as far as UK is concerned.

This is the case generally in a unitary system of Government. In UK, they have a unitary system; in a unitary system, Parliament
has paramount and overriding powers, and even legal pronouncements can be struck down or can be vetoed by Parliament. We
opted for a written Constitution, with separation of powers. We took examples of other Western democracies which have had this



experience.

The concept of separation of powers goes back to the 18 Century. Political philosopher, Montesquieu said that separation of
powers will ensure that the liberty of a person is not in jeopardy. Taking clue from what had happened in various other countries
of the world, we opted for a written constitution. Generally a written constitution is there only where there is a federal system of
Government. In America, they have a federal system; in the erstwhile Soviet Union, they had a federation of unions. &€|
(Interruptions) 1 stand corrected. I would like to be interested as far as my thought is concerned. I am saying that the USA and
the erstwhile USSR have written Constitutions. Generally in a pure federal setup with a written Constitution, the power to secede
is also generally there. It is not a pure federation where there is no power to secede. Ours is actually what we have been referred
to as a quasi-federal system of Government. Out of experience, I would say that ours is more of a quasi-unitary system of
Government because of Concurrent List, because of certain overriding powers of the Centre and ours has evolved into being
more of a quasi-unitary system of Government where the Centre has certain precedence over the States.

In this scheme of things, the separation of powers had taken place in our Constitution. Therefore, in India, according to our
Constitution, Parliament has been accorded the status of being the supreme legislative body of the State. I do not think, anybody
questions that. This status has been accorded to us a pre-eminent position in the Constitution to Parliament as the supreme
legislative-making body.

If absolute supremacy is not there for Parliament, certainly the Judiciary is also not supreme. They have a role to play here. I
agree with my colleague when he said that they have a power to review. They have a power to interpret also. But what is
interpretation and what is review is a question that we have to answer ourselves.

I was going through some of the debates of the Constituent Assembly, and the discussions relating to Parliament in the
Constituent Assembly. In those debates, it was observed that no Supreme Court, no Judiciary can stand in judgment over the will
of the Parliament, representing the sovereign will of the people. [msoffices3]

So, first of all, we have to ask ourselves a question as to whether we believe in the sovereignty and the will of the people or not.
In a democracy, if the sovereign will of the people does not come first in respect of the judiciary or Parliament or whatever. After
all we are claiming the kind of legislative powers we have because that right has been vested in us by the people. But ultimately
sovereign right rests with the people and the composition of Parliament can be changed. They have the composition of
Parliament when they get an opportunity once in five years. It is the people who are sovereign in a system which we have
nurtured over the last 60 years. So, this concept of absolute supremacy of judiciary is certainly alien to our scheme of things. I
would hasten to add, at the same time, that certainly our Parliament does not have absolute power but each one is sovereign in
its own domain. So, the judiciary is sovereign and they have the last word as far as judicial review is concerned and as far as
interpretation is concerned and the Parliament has the supreme right as far as legislative powers are concerned. So, each one has
a role to play in our scheme of things.

Sir, T would like to just remind you of one incident which T am sure many Members of this august House would be aware of. In
our early years after Independence when Pandit Jawaharlal Nehru was the Prime Minister, he had to amend the Constitution of
India to implement land reforms in this country. If someone questioned land reforms and if the Constitution was against it or if
judges did not want it, then we would not have had land reforms, I have no answer to that kind of contention. But otherwise,
even for land reforms -- at that stage in a welfare State, in a State which had committed to a certain pattern to bring about an
egalitarianism in all sections of our society -- ultimately Parliament had to make that constitutional amendment to enable land
reforms to come,

SHRI H.R. BHARDWAJ: Sir, I would like to add to it. Let me take the House into confidence. Shri Gurudas Dasguptaji named
Nehruji. The remarks which follow from Nehruji were exactly the same in Kameshwar Singh's case. When land reforms were
struck down in Bihar, Nehruji came to Parliament, which was provincial Parliament then, and he sought first amendment of the
Constitution on this very plea that no Supreme Court can come between my people and me because we have made promises
during the freedom struggle that we will distribute land and the resources of the State as our socialistic pattern of our society.
Exactly, this was the word which Panditji used in this august House during land reforms discussion. It was not an absolute decree
against the judiciary but he asserted it.

SHRI GURUDAS DASGUPTA : Let us not pre-pone the debate. I had quoted the former Prime Minister in a way I believe it to be
right and whether it is absolute or relative, it is a matter of difference.

SHRI H.R. BHARDWAJ: It is not out of context to quote Nehruji. Nehruji spoke of land reforms.



SHRI GURUDAS DASGUPTA : That is the issue. You do not qualify the statement. Hon. Minister is not a person to interpret
Nehruji. At least, that is not I am going to accept.

SHRI H.R. BHARDWAJ: I am not fighting with you. Why are you in such a bad mood today?
SHRI V. KISHORE CHANDRA S. DEO : Sir, I would like to thank the hon. Minister for his intervention.

The Supreme Court had observed that the concept of separation of power is a basic feature of the Constitution. These days we
talk about the basic structure of the Constitution. Though the basic structure is not yet specified in absolute terms, the Supreme
Court has held that the concept of separation of powers is a basic structure of the Constitution. If that is so, each organ has to
function within the separate area of functioning into which no other organ can intervene. If separation of power is the basic
structure of the Constitution then the separation should not allow the Legislature to go and encroach upon the realm of the
judiciary and vice versarsal.
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This is applicable to the Judiciary also, not only to us alone. Therefore the Supreme Court, if they have to stand their own word
that the concept of separation of powers is itself a part of the basic structure of the Constitution, then I think, it should be for
their Lordships to set that example first.

Sir, there have been several instances recently which have brought this friction between the Judiciary and the Legislature to the
fore. I do not want to go into the details. Some of them have been given by my immediate predecessors, like Shri Swain and Shri
Gurudas Dasgupta. They have quoted some of the instances. There have been cases where the courts have been issuing notices
to the Presiding Officers of the Legislatures and Parliament. Hon. Speaker of the Lok Sabha had received, on one occasion, one
notice from the Supreme Court. After that a meeting of the Presiding Officers of all the Legislatures of the country was called and
a unanimous decision was taken by all the Presiding Officers, belonging to all political parties, that such notices should not be
accepted by the Presiding Officers of Parliament.

Sir, you may recall an incident that a court once directed the Speaker to send in a sealed cover to the court a report of a Standing
Committee even before it was tabled in Parliament. If there could be contempt of the court, is there no contempt of Parliament?
Would their Lordships like if both the Houses of Parliament were to pass a Resolution asking the courts to send a judgement in a
sealed cover before it was delivered in a court of law? Therefore, we will have to counsel restrain. It is only out of respect for one
another and it is after we realise our limitations that we can make the system work. Any game can be played only if one follows
the rules. Democracy is a system and our Constitution, as many of our Members feel, is supreme. I am not saying no, but then
you have to go by the rules and spirit of the Constitution. There are specific clauses in our Constitution. I do not want to quote
them. There is article 105(2); there is article 122; there is article 121 which actually gives certain immunities to the Members of
Parliament in their functioning over here and also to officers who help them in this work. These have been given by the founding
fathers of the Constitution not for nothing, but unfortunately there is a feeling that MPs enjoy all kinds of privileges, which is not
correct. These privileges relate only to the functioning as a Parliamentarian for work concerning Parliament and not for other
personal matters which is outside the purview of their parliamentary activities.

Sir, just now my colleague quoted the instance of Jharkhand. The point is whether it is Jharkhand or whether it is UP, is it
the job of the Supreme Court to direct the Legislatures about how the proceedings should take place and whether a video camera
should be installed and whether everything should be recorded over there? This is the job of the Legislature. The hon. President
issues Summons as head of the Legislature in our constitutional scheme of things. Here you have a court issuing directions in UP
and Jharkhand, fixing the agenda for the House and also giving instructions for video recording of the proceedings. It is
disgraceful and shameful. I cannot think of a more blatant encroachment into the realm of Legislature where this kind of a blatant
direction has been given. What does it mean? If these things are let to happen as they were, then the system will crumble and
crash,

Sir, I have great respect for the Judiciary. In fact, all of us, members of all political parties have always counselled extreme
restraint while discussing the Judiciary or judicial activities. But sometimes or other when such things are going on happening,
we have to take cognizance. [rse] Today, the Supreme Court is appointing authorities without statutory backing. I will give only
one instance. I do not want to take the time of the House by going on repeating instance after instance.

There is one instance. It is the Centrally Empowered Committee (CEC). The Supreme Court has appointed a Committee called the
Centrally Empowered Committee which has no statutory backing. This Committee is performing Executive powers. As my
colleagues who have spoken earlier said, the Parliament is responsible and accountable to the people. Executive is accountable to
us. Whom will the Judiciary be accountable to? So, is the CEC appointed without any statutory backing by the Supreme Court not
usurping the powers of the Executive without any kind of responsibility or accountability on those issues?



Then, you have something called the Wildlife Board where again two of the CEC Members are placed. They will refer it over there
and the same people will adjudicate matters and pass on. There are the kind of things which are going on. I think this is a
dangerous trend which needs to be controlled or stopped as it were because you cannot let each of the organs go berserk. Where
will this end?

I will conclude shortly. Sir, my immediate predecessor, Shri Swain gave certain instances. I agree with him that certain
mistakes had taken place. But those are aberrations and mistakes. Should we correct them or should we let the system break
down? That is the question that we have to ask ourselves. In a certain case, the Judiciary had come up at the appropriate time to
our rescue. It so happened and it is well and good. But it can happen the other way round. These are things which cannot be
judged based on one or two instances here and there and we have to look at them. We have to look at them in totality.

One of my colleagues had mentioned about appointment of judges and postings. Sir, this is probably the only country in
which judges appoint themselves. I do not know what is happening about the constitution of the Judicial Commission. I hope the
hon. Minister, in his reply, will enlighten on this point.

As far as the judges are concerned, they have also to be accountable. We are aware that some Members were expelled
from this House in the cash-for-query scandal. Shri Swain will appreciate the fact that they were not expelled by a court of law.
This House took corrective measures. It was a self-corrective mechanism by which all the leaders authorised the hon. Speaker to
do it at that time and Parliament took that position. It is not as if always somebody will have to come with a danda and issue
some sort of a warrant or judgement. We have to correct ourselves. This was done on more than one occasion and Parliament
has set an example. But today, the sting operation can be held against any Legislature or Parliament. Anything can be written or
said. Of course later on, there are remedies. But if anything appears in the media or said about the Lordships, even if it is correct,
that will amount to contempt of court. Is this a healthy thing in a democracy? We should all ponder over it. I have no problem if
tomorrow somebody files a case of contempt against me. If I have committed contempt, it is all right, I have no problem about
that. But should the judges be exempt from this? Are they not human beings? Are they not part of the system? When a matter is
before a Parliamentary Committee and the judges start issuing direction, how will the Lordships like it when the Parliament
passes a Resolution on a matter that is sub judice? We do not even discuss either in our committees or in the House a matter
which is before the court. We have shown that respect and restraint. But what about the courts?

These are matters which we need to rethink about. Judicial review is something which our Constitution permits. Judicial
interpretation is certainly the job of the judges. The judges can strike down a dozen times any legislation saying that it is
unconstitutional but we can also legislate two dozen times until we feel that the Constitutional deficiencies hajmsofficeszive been
corrected. The ultimate authority to amend the Constitution lies with the Parliament and not with the judiciary. Otherwise, the
Parliament has no relevance at all.

I would like to say only one thing. Now, this term "judicial activism" has become very popular. "Judicial activism" is all right. But
where do you draw a line between "judicial activism" and "judicial despotism"? There is a very thin line between the two.

"Judicial despotism", in my opinion, is the worst kind of tyranny that can be imposed on a civil society, which has a democratic
process or a following anywhere in the world. Therefore, we should prevent this "judicial despotism" or tyranny from engulfing
our system. This is where we need some protection.

Before I conclude, I would like to quote Justice V.R. Krishna Iyer, who said:

"The House in a large measure has a representative character and the court can never act as a Third Chamber of the
House — ours is a bicameral Parliament and you cannot have a Third Chamber — even though it has the power to
strike down an unconstitutional legislation and pronounce upon excesses outside the legislative chamber. The glory
of our Constitution desires mutual reverence between the legislature and the judiciary in such a manner that comity
and camaraderie become the majestic modus vivend;."

With these words, I conclude.

SHRI VARKALA RADHAKRISHNAN (CHIRAYINKIL): Sir, we are discussing a very important issue. We have decided to follow the
parliamentary democracy in India. For that purpose, we have the Constitution. After sixty years of experience, we have come to a
stage wherein we will have to discuss the after-effects of this Constitution.

Now, at the outset, I have to mention that people are supreme. The Constitution is the creation of the people. Now, we have



come to a stage where the Constitution is supreme. After the Keshavanand Bharati case, we have enunciated the principle of not
altering the "basic structure" of the Constitution. There are certain provisions in the Constitution which cannot be altered by this
House or by anybody else. Those basic principles can be altered by constituting a new Constituent Assembly. That is possible
only if dictatorship comes or something like that happens. So, that is the position we have now reached. There is no provision in
the Constitution for changing the "basic structure" of the Constitution. That is the doctrine that we follow.

Now, the three pillars of the Constitution are executive, judiciary and legislature. It is an accepted principle that these pillars
should work together, in a complementary way, helping each other, understanding each other, doing their job in their respective
field with utmost care and caution. That is the principle enunciated in the Constitution. Each pillar is supreme in its respective
field. There should not be any encroachment into the powers of these three pillars.

The functions and powers of these three pillars have been clearly defined in the Constitution. As per the provisions of article 124
(4), the Supreme Court was established and the Chief Justice is appointed. The Supreme Court is also provided with certain
powers.[MSOffice58] Powers are enunciated in Article 124. Article 124, Sub-Clause (4) deals with impeachment of the Judges by
this House. That is the only provision in the Constitution which makes the Judiciary accountable and no other provision in the
Constitution is making the Judiciary accountable to any authority under the Constitution.

When we speak about Judiciary as an independent body, independent in every field —there is no doubt about that -
independence must be followed by accountability. They are two sides of the same coin. One side of the coin is Judicial
independence. The second side of the same coin is it must be accountable. When we take into consideration these three pillars of
our Constitution, we will definitely see that the Executive is accountable to the Legislature, the Executive is fully accountable to
the House and we, the Members of Parliament, are accountable to the people in every sense of the word. But, unfortunately, the
Judiciary is not accountable to any authority under the Constitution except this impracticable Article 124 which deals with the
impeachment provision. That impeachment provision is a black chapter in our Constitution. We had our bitter experience of the
Ramasamy case. In that case, we found that we were helpless in bringing the Judiciary to accountability. There was an attempt at
that time by the present Congress Government also.

In 1962, the Judges Inquiry Act was passed. But it proved to be an unworkable statute. Subsequently, in 2006, we were
discussing the Judges Inquiry Bill making the Judiciary, to some extent, accountable. There is no other provision. If a man has
taken oath, he is not accountable to anybody except to Article 124, Sub-Clause (4). That is the position in our Constitution. What
is the result of that? There is no other country in the world where Judges appoint themselves, where Judges determine their
conditions of service, where they determine when they should retire. Even the age of superannuation is determined by the
Supreme Court. There is no other country in the world where such a situation exists. The power of appointment is fully with the
Judges. They are appointing themselves. How did it happen?

In 1990, the Supreme Court decided that consultation means consent. There is no such definition even in the Chambers
Dictionary about this thing. But, unfortunately, our Supreme Court has given the interpretation that consultation means consent.
What is the result? The Contempt of Judiciary Act prevails to a very large extent. When Judges are appointed, father is a Judge.
Son-in-law is a Judge. Son's son is a Judge; all members of one family. Once Justice Malaimuth appeared before my Committee
to explain that that we reached such a situation that in the matter of appointment of Judges, there are so many irregularities.
Natural justice is being denied. It has become a family matter. In the same family, we will find all these persons - father is a
Judge, son is a Judge, son's son is a Judge, son-in-law is a Judge and nobody else. This is the position now prevalent in the
country in this matter. They have expressly stated that the old system should be revived. Unfortunately, the Government at that
time was involved in so many scams that it did not refer the matter to a larger Bench. Now, it has become a permanent law of
the land and no other country in the whole world, I tell you, there is such a provision. Unfortunately, in our country, that is the
position. They themselves decide it. They appoint themselves. They determine the conditions of service. No other provision in the
Constitution determines such a matter. That is what we have experienced now. Should we not change it? We will have to change
it.

You will see that recently, we have passed a Bill about the Contempt of Courts Act. There is the provision justification by
truth.

Itis only a small matter. When it came to High Court, they could not even tolerate that. Justification by truth is a defence
but the Delhi High Court did not accept it. They are not even amenable to a statute passed by this House giving effect to an
amendment to the contempt of court. This Contempt of Court Act was passed during British Rule some hundred years back to
build up the colonial rule. This is a state where parliamentary democracy is supreme. For that purpose, a simple amendment
came into effect and the Supreme Court and the Delhi High Court are not amenable to such an amendment. In that case, they
were sent to jail. Now, the Supreme Court decides whether we have the power from Contempt of Court Act. This is an
encroachment. We all know in our Constitution, we have been given some powers, privileges and immunities. They have been



given for the proper functioning of this House. There are provisions in the Constitution giving special powers to Members of
Parliament as well as State Legislatures in matters of privileges and immunities. In our interest, if we exercise them, we will be
inviting judicial intervention at every stage and privileges and immunities will become a mockery. Why do we stand for
privileges? The reasons is that for the proper functioning of the House, for the proper functioning of the democracy, we, the
Members of Parliament, should enjoy some privileges just like in the case of courts, they get protection under the Contempt of
Court Act. In the same way, we as Members of Parliament should also be given special powers, privileges and immunities of
functioning in this House. Even that is being intervened and encroached upon by the courts. Now, they will look whether natural
justice has been done or not. They will look into whether any right has been denied. That is the position now. Even the court is
intervening in our proceedings.

We have our own Rules of Procedure. As per the Rules of Procedure, we have framed Rules for Conduct of Business in this
House. Now, the Supreme
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Court is trying to indulge in spite of the fact that there is a specific provision in the Constitution that the courts should not
interfere in the business of the House. They should not consider the legality or otherwise of any decision taken by this House.
But, the courts have taken a new position saying whether any natural justice was denied. When the case of disqualification of
membership of the House came up, the Supreme Court went into the question and considered whether any natural justice was
denied. They have no right. But, they have looked into that process — whether any natural justice has been denied, whether
Fundamental Rights have been denied. There is a specific constitutional bar for the courts not to intervene in the proceedings of
the House. Unfortunately, there is an encroachment into our rights. I submit that all these pillars should work together in
complementary. Unfortunately, the Judges of Supreme Court think that they are supreme in the sense that nobody can control
them. Even the President is helpless in the matter of appointment of Supreme Court Judges and Chief Justices where the
Executive is only doing the job of a post man and the Law Minister of the Central Government is just a postman.

MR. CHAIRMAN : Have you concluded? Please conclude. [msoffices9]

SHRI VARKALA RADHAKRISHNAN : If you want, I will stop. I am talking about the Legislature.
MR. CHAIRMAN : Please conclude, because there is another speaker from your party.

SHRI VARKALA RADHAKRISHNAN : I am concluding.

In our country, there is judicial activism now. Through Public Interest Litigation, the courts can decide anything under the Sun.
They can decide whether the House is functioning properly. If a PIL is filed in the High Court or the Supreme Court, they can
decide anything. So, judicial activism has gone to such an extent that they are always interfering in the functioning of this House.
Therefore, I would request the Government to constitute a National Commission for Judicial Accountability and that must be an
independent commission. We have our experience. In Pakistan, President Pervez Musharraf has dismissed the entire Supreme
Court and all the judges of the Supreme Court of Pakistan were put under house arrest. A new Supreme Court was formed and
with their approval, he is sworn in as the President of Pakistan for the second term. Such a situation will not come in India. The
Judiciary is supreme in our country and it must be supreme.

Now, I would like to say a few words about corruption in the Judiciary. A retired Chief Justice of India has said that 40 per cent
of the higher Judiciary in our country is corrupt. That is what he has said. So, what is the way out? The only way out is bringing
a National Commission where the Judiciary must be made accountable and that is the need of the hour. The present Bill that is
pending before the House, that is, the Judges Inquiry Bill is only an eye wash. During the NDA regime, a National Judicial
Commission Bill was introduced in Parliament, but it got lapsed. Therefore, a new Judicial Commission Bill should be introduced
in this House and the Judiciary must be made accountable to it with regard to all its irregularities and corruption.

Finally, I would like to say that all the three organs of the State should be supreme in their respective fields and there must be
complete harmony between the three pillars of the Constitution. With these words, I conclude.
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The independence of the judiciary, for the larger interest of this democracy, should be preserved and it should be strengthened.
et 33t 2w 8

MR. CHAIRMAN : Thank you very much.
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16.52 hrs.
(Mr. Speaker in the Chair)
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Article 211 regarding restriction on discussion in the Legislature states that :

"No discussion shall take place in the Legislature of a State with respect to the conduct of any Judge of the Supreme
Court or of a High Court in the discharge of his duties."[R64]
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ancteser 212 asgen & -

"(1) The validity of any proceedings in the Legislature of a State shall not be called in question on the ground of any
alleged irregularity of procedure.

(2) No officer or Member of the Legislature of a State in whom powers are vested by or under this Constitution for
regulating procedure or the conduct of business, or for maintaining order, in the Legislature shall be subject to the
jurisdiction of any court in respect of the exercise by him of those powers. "
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SHRI VIJAYENDRA PAL SINGH (BHILWARA): Sir, are we going to get a chance to speak? I have not spoken at all in this Session.

MR. SPEAKER: Your name stands at number five in the list of speakers from the BIP. There are still about 26 names and if I
allow five minutes to each one of them, then you can think how much time it is likely to take. Therefore, let Members from
each party be called first.

SHRI VIJAYENDRA PAL SINGH : Sir, it is an important subject.
MR. SPEAKER: No doubt it is an important subject and that it is important is being realized.

SHRI A. KRISHNASWAMY (SRIPERUMBUDUR): Sir, today a very important and a very interesting debate is taking place in the
House on the issue of separation of powers. [R67] Today, I hope this discussion will bring a full stop on the overlapping and
over-reaching powers of the Judiciary over the Legislature. It is also an acknowledged fact that the Executive, Parliament and
Judiciary are the three pillars of democracy. Each one of the pillars has defined powers under the Constitution of India. The
Founding Fathers of the Constitution are fully aware of their importance. Dr. Ambedkar had enacted a very good Constitution for
India and we are following it. Each one is to function not in conflict with and in collusion with the other but in consonance with
each other. It is the right of every citizen as well as the Members of Parliament either in the House or outside or in the Press to
make a statement or fair comment on matters of public interest. If the Executive and the Legislature go beyond or against the
provisions of the Constitution, it is always their prerogative to correct it. But at the same time, development programmes and
economic progress of the country cannot be stalled by motivated persons by filing litigations in the court. The courts must always
pierce through veil, find out the motive behind them and take a serious view of the matter and take appropriate steps against the
persons responsible for stalling the progress.

In this regard, I would like to register two points in this House. Regarding 27 per cent reservation in higher educational
institutions in Southern India, earlier Dr. Karunanidhi and other leaders had protested and demanded the UPA Chairperson and
the Government of India to enact a law. Our Minister for Human Resource Development brought a Bill and we unanimously
passed the Bill in the House. This was the brain child of Shri Arjun Singh, the interest of the UPA Chairperson and the hon. Prime
Minister and the request of our Chief Minister, Dr. Karunanidhi. But later on, it was sent to the court and the court stayed it. This
was asked by our leader, Dr. Karunanidhi. This was regarding the 27 per cent reservation for the backward classes.

MR. SPEAKER: Let us not go into individual cases. This is not right. After all, they have the right to decide on it.

SHRI A. KRISHNASWAMY : Sir, the 27 per cent reservation was stayed by two judges in the court. We come here with the
majority support of the people and we enact a law here in their interest, as is given in the Common Minimum Programme. We
had promised the public that when we come to power, we will bring this amendment and protect the interests of the OBCs. But
what has happened? Two judges sitting in the court passed orders to stay it. Is it in the interest of the public or is it in the
interest of democracy?

MR. SPEAKER: We cannot go into all these pending matters.

...(Interruptions)



SHRI A. KRISHNASWAMY : We are law-makers and they are law-protectors. They can only protect the law whereas we make the
law ...(Interruptions) When I was a practising advocate, I always spoke in the interest of individuals. When I was practising, I
thought that the court has the supreme power and I used to fight for individuals. When anyone rises in protest, I used to
highlight suitable points in the court as I was worried about the individual concerned. But when I have got the votes and got
elected by a majority of the people, I think about the majority interest and not individual interest. I have to go by public interest,
that is the verdict given by the people. We are making law only for their interest and not for any individual. In this case, the court
has encroached upon the powers of Parliament. The powers are overlapping. This should be condemned. [MSOffice68] Another
issue is the Ram Setu. It is 100-year old dream project of the people of Tamil Nadu. ...(Interruptions)

MR. SPEAKER: Hon. Members, let us not go into the pending matters. This is not right. After all, we have the highest regard and
respect for the judiciary. The only issue is we have to function in harmony.

...(Interruptions)

SHRI A. KRISHNASWAMY : Today the issue is about the harmonious relationship between the three pillars. That is why we can
speak. At least today we have to be harmonious.

In that project, the court interfered. ...(Interruptions)
PROF. RASA SINGH RAWAT : But this is not harmony....(Interruptions)
MR. SPEAKER : He has a point. Let there be respect for each other. It is not a one-way traffic.
...(Interruptions)
SHRI A. KRISHNASWAMY: 1t is a 100-year old dream project of the people of Tamil Nadu. ...(Interruptions)
MR. SPEAKER: That is a pending matter. We are not going to decide here on its merits.
...(Interruptions)

SHRI A. KRISHNASWAMY : When it was in progress, the court intervened and stayed it. In the all-party meeting we decided to
go for a bandh. There is a right to strike in the country. In all the States and all over the world, bandhs are being conducted.
...(Interruptions)

MR. SPEAKER: Right to strike is not recognised.
...(Interruptions)

SHRI A. KRISHNASWAMY : The Supreme Court has given the stay. When bandhs were held in Kolkata and Kerala, it was not
stayed, but it was stayed in Tamil Nadu. ...(Interruptions)

MR. SPEAKER: It depends on the hon. Judges.
...(Interruptions)

SHRI A. KRISHNASWAMY : They have not given even 24 hours. They stayed it before 18 hours. There were holidays on
Saturday and Sunday. In-between on Monday, that is 15t October, the bandh was about to be held. So, there were holidays for

three days, except 15t October. The officials and other sections of the people of Tamil Nadu were in a holiday mood. But before
18 hours the Supreme Court stayed it. But no one responded to it. The people were against the Court. No one respected the
Court. Is it not wrong to give a stay in this way? ...(Interruptions)

MR. SPEAKER: It was on the basis of the decision of the hon. Judges. They are entitled to it.
...(Interruptions)

MR. SPEAKER: Shri Krishnaswamy, you please do not go into the merits of individual cases. I said that earlier also. Let us have a
discussion on a very high level.

...(Interruptions)

SHRI A. KRISHNASWAMY : The judicial officers should have applied their mind. They should have thought whether such a stay,
given 18 hours before, will be successful or not. This is the mindset of the judicial officers, which is prevailing now. As Shri



Varkala Radhakrishnan said, judgements are pronounced not on merits of cases, but on the basis of €, *

MR. SPEAKER: We should discuss basic issues, not individual cases. We should show fullest respect to the judiciary as they are
entitled to. My only view is that it should be reciprocal.

...(Interruptions)

SHRI A. KRISHNASWAMY : The judicial officers are like that. How can they overlap and over-reach over the legislature and the
executive? This is my question.

The Parliament is supreme. The temple of democracy, that is Parliament, should be protected at any cost. With these words, I
conclude.

* Not recorded

SHRI SURESH PRABHAKAR PRABHU (RAJAPUR): Mr. Speaker, Sir, I seek your permission to speak from this seat.
MR. SPEAKER: Okay.

SHRI SURESH PRABHAKAR PRABHU : Sir, first of all let me thank you for allowing me to participate in the discussion on this
very important issue. I thank my friend, Shri Gurudas Dasgupta for initiating the discussion on this important issue in the sixtieth
year of India's Independence. We are today functioning as a democracy. Fourteen Lok Sabhas have been voted to power in the
last 55 years, from 1952 onwards. We are, in a way, making ourselves proud and are also keep telling rest of the world that we
are a great functioning democracy. That is an advantage over many other countries, including some of our neighbours.
Therefore, this proud tradition of being a democratic country has been possible because of many things, including a very
important fundamental decision.[MSOffice69]

The modern States world-wide have taken the decision which we have followed is to separate the functions of the State
into three different functionalities — The Judiciary, the Executive and the Legislature. So, the harmonious functioning of these
three guarantees that the institution of democracy will function in a proper manner to the satisfaction not only of those who really
created the Constitution but also to the satisfaction of the citizens of the country. But, Sir, over a period of time, we have been
seeing a lot of tensions developing among these three institutions. The question is: Who is really right in this? We always claim
that Parliament is supreme. It is supreme. In a democracy, the people who vote the Government in, who elect their
representatives and legislators, definitely they are supreme. Parliament is supreme. But who guarantees the supremeness of this
Parliament? This supremeness can also be maintained, retained and at the same time, the citizens of the country will really feel
assured that this Parliament as an institution, Parliamentarians as functionaries are also serving the cause for which they are
elected. So, there has to be an institution independent of Parliament to ensure that it will make sure that Parliament functions as
a sovereign body. That function has to be discharged by a Judiciary as per our Constitution, as per the wish of the people of this
country. They very strongly feel that this is an institution which will actually guarantee it.

Let us look at many areas. In many areas, we are a very unique country. I know that in Delhi, for example, in the winter months
of the year, we always see that there is a very big smog. Delhi was considered as one of the cities which is most polluted not only
in the country but in the world. When a person called Shri Anil Agarwal went to the Supreme Court with a Public Interest
Litigation saying that Delhi's air quality should be improved, because of that single petition, the Supreme Court directed the
Government and the Government had to improve the pollution standards of this particular city. Sir, an ordinary citizen anywhere
in the country can write one post-card of 50 paise — I do not know what is the cost. It may be 60 paise or one rupee now — and
that post-card is considered by the Supreme Court and the High Courts in many States as a petition and they act on it. This is
something which is very unique in India. I do not think there is any other country in the world where you will find that an
ordinary citizen can straightaway go to the Supreme court and get justice for the plea he is making.



In the olden days, people used to say: "If you go to the Darbar of a Raja or a Maharaja, ring the bell, you will probably get
justice." Nowadays, when we are being the Rajas and Maharajas, probably, if we fail to deliver justice, justice can be provided
only by courts....(Interruptions)

MR. SPEAKER: Justice should be according to law. "Law" means what is constitutional.

SHRI SURESH PRABHAKAR PRABHU : That is right. Probably, we make the law and the justice is supposed to be dispensed
through the institution of Judiciary. But, Sir, the point that I am making is that definitely Parliament is supreme. The Constitution

has guaranteed that freedom to us. At the same time, we also have the right to change the Constitution. We have the ability to
make laws but those laws once made have to be interpreted probably to ensure that according to this law whether the country is
functioning or not. This is to be guaranteed by the Judiciary.

I want to make a little different point here about the relationship not only between the Judciary and the Parliament — many of us
have spoken on it — but also I would like to speak about the relationship between the Executive and the Legislature. What is the
Executive? A Legislator becomes an Executive as per our system. In other countries like the United States of America, for
example, a legislator cannot become an Executive. In fact, it has separated its power so much that a legislator cannot become a
Member of the Executive. That is so by law. But in India, we are saying that the Executive Members, particularly the Ministers and
the Prime Minister have either to be Members of Parliament when they become so or within six months, they have to become
Members of Parliament. When we talk about a legislator becoming an Executive, the relationship between the Executive and the
Parliament has to be revisited after sixty years of experience that we have gained. We have seen that in India, the Executive is
very powerful. I had been a member of the Executive. I can say about that. I am not trying to blame the Executive presently
sitting in the Treasury Benches. I am talking about the Executive as an institution. We have seen that Members of Parliament are
relegated to the position of making noise in Parliament, they are not being heard. Their voice never gets heard by the Executive.

MR. SPEAKER: Why? You are making a point. I respect you very much. The question is that if the Members are alert, they
can make the Executive accountable. You are a very senior and respected Member. [R70] Only to the Legislature, the Executive is
accountable for its every functioning. Once a judicial executive order is passed, the Parliament cannot question that.

SHRI SURESH PRABHAKAR PRABHU : That is precisely the point that I am trying to make. The Executive is supposed to be
presided over by the elected Members of Parliament. But, in reality, we are seeing that the Executive is being run not by the
elected representatives, but by those who are appointed over a period of time and whose tenure is guaranteed by the
Constitution. Therefore, what we are really seeing in reality is that we, the Members of Parliament, are not being able to
represent. The Members of Parliament are not really becoming the Executive, but somebody else is executing the functions of the
Executive. It is really a challenge before us. How do we make sure that in a democracy, the Members of Parliament should really
become Executive and they will run the country? Many times, the Judiciary has held the Executive responsible for the actions for
which I think they preside over it, but not necessarily responsible for it. I think we really need to demarcate. In my opinion, we
have demarcated the responsibilities, we have separated the powers, but we have not codified the roles and the responsibilities of
the individual functionaries of these particular different organs. For example, a Member of Parliament is expected not only to be a
law maker, that we primarily are, but to play many other roles. The Constitution expects from a Member of Parliament to also fix
the drainage line, to fix the water line and so many other things. But, now in the absence of a proper codification, it becomes
extremely difficult for either a Member of Parliament to know what his real role is and also for the constituent to judge the
performance of the elected representative. It is high time that we move not only for separation of responsibilities but we must
also go into the issue of codification of responsibilities, roles and functioning of individual functionaries. All these three,
particularly between the Executive and the Legislature, must be considered. In the absence of it, we will always find some
conflict.

There are some issues which we need to consider. For example, we need to consider primacy of Parliament. Policy making is
whose responsibility. We normally feel that the Executive makes policy. Actually speaking, the Executive, by definition, has to
execute a decision. It means that obviously the policy has to be made by somebody else. Now, in the absence of not codifying it
and the vacuum being created, the Judiciary is filling the vacuum by saying that we will make the policy. If you codify it and say
that it is the Parliament whose responsibility primarily it is to make a policy on any subject, if the Executive wants to make they
are free to do it. Place it before the Parliament, but no policy can be finalized and can be implemented unless it has the approval
of the Parliament. So, policy making is another area where we need a fundamental relook.

As I have been saying, failure of any institution gives rise to vacuum which is filled by whichever institution can do that
job. In India, we are saying that Judiciary is overactive. But, in my opinion, Judiciary is actually filling up the vacuum. Sir, you
have been an extremely great lawyer of the country and you have been the Speaker of the House. You have actually been



participating in all the three organs — in fact, not really participating in the Executive — but you have been actually supervising

the Executive in some way. So, my earnest request to you in this 60 year of Independence would be that we should constitute a
very high power committee of Members of Parliament to relook into all these issues and to see how to increase the efficacy of the
Members of Parliament individually because as an institution, we are very powerful, but individually, we are very powerless. It is
a real contradiction in itself. So, my request would be that codification is of extreme importance. Let me give you an example. In
the United States, the President of USA, who is supposed to be the most powerful man in the world, cannot appoint his own
Ministers. All the Ministers that he appoints have to be confirmed by the Senate.

MR. SPEAKER: Including Judges.

SHRI SURESH PRABHAKAR PRABHU : Including Judges and including Ambassadors. Why do we not think about moving away to
a system where Parliament as an institution will be able to look into some of the functionaries? Why should we not look into
these issues in a separate way? In our country, the Ministers are all elected Members of Parliament. But I talk about other
important functionaries. This type of reform is really called for because maybe, we are succeeding as a democracy, but individual
functionaries of these institutions are not able to perform their roles as effectively as they would have otherwise liked to perform.

Sir, the Standing Committees that we have are really important institutions through which we really operate and transact the
business of the House in a very significant way. So, we really need to move towards second generation Standing Committees in
which these Standing Committees then will be able to play a proactive role and that is what is really needed to be done.

Sir, I am very happy that, thanks to you, I could speak on a subject like this because my predecessor, who once contested the
election from my constituency, Mr. Nath Pai also used to speak on this subject. Maybe I was not present at that time, but I hope 1
continue this tradition of speaking on a subject which was so dear to his heart. He is no longer living now. So, I am sure that my
constituents will be happy if I can perform a role that they expect from me and that can happen only if we bring about a radical
change in the way in which we really function.

MR. SPEAKER: You are already performing.

Hon. Members, the time allotted for all the parties is over long back except one or two parties and no more time is left except for
those who will speak now. I will try to accommodate as many as possible. But please cooperate and be brief.

SHRI REWATI RAMAN SINGH (ALLAHABAD): Mr. Speaker, Sir, can you extend this debate for tomorrow?

MR. SPEAKER: Let us go on for a while more.

SHRI PRASANNA ACHARYA (SAMBALPUR): Mr. Speaker, Sir, at the outset, I would like to extend my thanks to you because you
have allowed a discussion on this very important subject under Rule 193 which has been brought by Shri Gurudas Dasgupta and
Shri Basu Deb Acharia. In my opinion, the wordings should have been a little different. Now, this is a discussion on the need for
harmonious functioning of three organs of the State, that is, Legislature, Judiciary and Executive, though I would have liked to
add media also here. Though our Constitution does not mention the media as an organ, this is one of the four pillars of our
democracy and unless all these organs, including the media, function harmoniously, I think, things will not improve.

Sir, our Constitution clearly defines separation of powers. There is no confusion, there is no ambiguity and no organ of the State
should take on itself the onerous responsibility of the other one as prescribed in our Constitution. No Constitution can function if
the autonomy of each of the organ is not respected by other organs. The Judiciary, as much as the Legislature and the Executive,
is dependent for its proper functioning upon the cooperation of the other two.

Our Constitution entails that none of these organs would be vested with unbridled power so that no organ or individual assumes
power of despotic proportions. As you know, article 361 (1) of our Constitution very categorically states that the President or the
Governor of a State shall not be answerable to any court for the exercise and performance of the powers and duties of his office
or for any act done or purporting to be done by him in the exercise and performance of those powers and duties. Article 121, as
you know, bars the Legislature from discussing the conduct of any Judge in the discharge of his duties except upon a motion of
impeachment. It, likewise, bars the court from questioning any alleged irregularities of procedure in the Legislature according to
article 122. By and large, the principle of separation of powers in this country has worked well in our country. Yet, there have
been sometimes disputes concerning different issues creating doubt about the capacity of our constitutional set up to deal with
such situations satisfactorily.

Sir, I want to quote one of your observations which you made in one of the seminars. You have very correctly stated that:[R71]



r72]"The problem starts when a particular organ assumes that it has inherent superiority or a monopoly over other
or that it alone can solve their problem."

Sir, it is your statement.

A few months back, hon. Chief Justice of India at a seminar, where the hon. Prime Minister was also present, stated that the
tension between the three organs is an inevitable consequence of judicial review which is the power of Apex court to determine
the constitutionality of the law made by the Legislature and to review the Executive's decision and such tension is natural,
according to the hon. Chief Justice of Supreme Court. But in my opinion, sometimes, judicial review is not the only reason of
tension or disharmony between the Legislature and the Parliament.

Shri Kishore Chandra Deo was correctly mentioning that the court came out with an order and asked the Attorney-General to
submit the report of the Standing Committee on the Quota Bill, before it was brought in this House. Such orders also sometimes
create disharmonious situation and that has to be avoided.

MR. SPEAKER: I would not have allowed it.
SHRI PRASANNA ACHARYA : Fortunately, the other day, I think, the court changed the order.

THE MINISTER OF STATE IN THE MINISTRY OF CHEMICALS AND FERTILIZERS AND MINISTER OF STATE IN THE MINISTRY
OF PARLIAMENTARY AFFAIRS (SHRI B.K. HANDIQUE): Sir, the discussion can continue tomorrow.

MR. SPEAKER: All right.

SHRI PRASANNA ACHARYA : Sir, harmony is disturbed when one organ tries to encroach into the clearly defined area of other.

But the onus also lies on the politicians. We, the politicians, should hold impartial and judicious view on this problem. When a
particular judgement of the court or an interpretation of law suits us politically, we enormously welcome it, we congratulate the
decision of the court. But if it does not suit us, we condemn it.

Sir, when the decision of the House, to expel the eleven Members of Parliament in a case of Cash for Query Scam, was taken, you
refused to receive the notice of the court. The whole House appreciated it. This enhanced the image of the House. Then,
ultimately, the court came out with an order approving what decision the House has taken, all sections of the House
congratulated it. But what happened when the court came out with a judgement regarding the Jharkhand case? A section of the
House opposed it and a section of the House, to whom the judgement suited, welcomed it.

Therefore, in my opinion, the opportunistic attitude towards the judgement of the courts by the politicians, the Members of the
House, enables the court to interfere into our own affairs.

The political parties in this country, in my opinion, should broadly agree on the definition of what is judicial activism. In one case
we define judicial activism in one way and in another case, we define judicial activism in another way. I think, this opportunistic
stand of the Members of the political parties is encouraging the judiciary to encroach upon our areas, in my opinion.

Sir, nobody is a God in a democracy. We are all creation of this Constitution. This House is the creation of this Constitution. The
Executive, sitting there, is the creation of the Constitution. Likewise, the court is also the creation of the Constitution. Nobody is
above Constitution, except the people of this country. Sometimes, we forget that. All the three organs very conveniently
sometimes forget this theory.

Sometimes the judges try to pose themselves as super human beings, who are above all the vices; all the sins and can solve all
the problems on the earth by their orders and observations. They are in the habit of passing sarcastic remarks during the course
of trials. Many examples are there. Against whom? Against the politicians, against the bureaucrats. They cast aspersions on their
integrity and ability. Umpteen examples are there, I am not going to quote them.

Likewise, the politicians never hesitate to vomit our feelings as, to some extent, we are doing today against the judges whenever
we get the platform immune from judicial scrutiny, like this House. That also, we sometimes do not forget to do. This cannot
help in having harmonious relations.[r73]

My good friend, Shri Kharabela Swain is not here. He was mentioning that because there is a Supreme Court, the CBI is
not functioning or the Court is restraining the CBI from functioning as an organ, or as a Department of the Government. It is
because there is a Supreme Court, therefore, the Jharkhand Assembly thing was set to right.



I would like to remind that when the dark Emergency was declared in this country in the year 1975, there was also a
Supreme Court. In 1973, just two years before declaration of the Emergency, the path-breaking ruling in Keshavanand Bharati
case came way back in 1973. The Emergency was declared in 1975. In Keshavanand Bharati case, the Court propounded the
doctrine of the basic structure of the Constitution. But, what happened after two years? Two years later, the historic atrocities of
the Emergency days against the basic structure of the Constitution, and other great violations of the Fundamental Rights and the
freedom of ordinary citizens, did not bother the conscience of the hon. Court. They did not bother the Court. Even though
Keshavanand judgement was thrown to pieces by the Emergency regime, the Court did not bother. Of course, after the
revocation of the Emergency, the Court rectified its own order. This was even admitted by one of our respected retired Chief
Justices, Mr. Chandrachud, who said later on that during those days of 19 months, even Judges were acting under fear.
Therefore, 1 said that nobody is a God. Nobody is above our Constitution. The Judges are also human beings. They are not
Gods.

MR. SPEAKER: Very much so.

SHRI PRASANNA ACHARYA : Sir, the hon. Member was pointing out as to what should be the role of other organs. When there
is inactivity on the part of the Parliament, when there is inefficiency and inactivity on the part of the Executive, the Court
intervenes. That is the right of the Court.

MR. SPEAKER: Under what provision?

SHRI PRASANNA ACHARYA : Again, I would like to quote you, Sir. In one occasion you said this. Suppose — some Member was
telling here — more than 2.5 crore cases are pending all over the country. I think a large number of cases are pending in the
Supreme Court. A number of cases are pending in the High Court. If this House takes this plea that huge number of cases are
pending, and the Court is unable to dispense justice to the people, can this Parliament take over the responsibility and the duty of
the Court?

MR. SPEAKER: No, it cannot.

SHRI PRASANNA ACHARYA : It is like that. So, every organ should function under its limitation. It is okay that there are a
number of Bills pending with the Government; the Government is sitting over the Bills. Can the court say that because the
Parliament is unable to pass the Bills, the Court will take the right of the Parliament and pass judgement? This does not help
harmonious relation.

Many hon. Members here were quoting that there are umpteen instances when the Judiciary has intervened in the matters entirely
within the domain of the Executive, and entirely within the domain of the Legislature. I would like to cite a few instances. Even
the Judiciary is coming out with orders determining age and other criteria for admission in nursery schools. Even the Judiciary is
coming out with order fixing criteria for a free seat in school, supply of drinking water in school, number of beds in a hospital,
the size of speed breakers in the Delhi roads etc. When there are larger cases, more important cases pending before the Judiciary,
and when a matter is purely within the functioning of the Executive and when the court is interfering in such a matter, how can
we expect that there will be harmonious functioning?

One another important factor is this. When Parliamentarians become corrupt, people go to the Court. There are ample examples
when the Court has come out with strictures, orders and even has punished the politicians. When the Executive is corrupt, and
when the politicians fail to deliver justice to the people, our electorate, people go to the Court. So, there is highest regard for the
Court by the ordinary citizens in the country. But, when there are allegations of corruption against the Court, where will the
people go? This is a very much turning point in our democracy. You go through the newspapers of the past six months. You will
find a number of stories leveling allegations against hon. Judges. Who will rectify this situation?

According to a survey conducted by the Transparency International and Centre for Media Studies, every year, Rs. 21,068 crore
change hands as bribe in 11 service sectors in this country. Do you know, Sir, what is the share of the Judiciary? It is, Rs. 2,630
crore; the under-table business that happens.[r74] This is not my opinion. This is the survey. ...(Interruptions)

MR. SPEAKER: No, no. Which survey?
SHRI PRASANNA ACHARYA : Sir, this is not my allegation. I am quoting the survey report. ...(Interruptions)
MR. SPEAKER: Who is the surveyor?

SHRI PRASANNA ACHARYA : This is the Transparency International and Centre for Media Studies, New Delhi. This is their
survey. ...(Interruptions)



MR. SPEAKER: Are these figures of the world over?

SHRI PRASANNA ACHARYA : It is of the country.

MR. SPEAKER: Is it pertaining to India only?

SHRI PRASANNA ACHARYA : Yes, Sir, They have surveyed around 22 service sectors. ...(Interruptions)

MR. SPEAKER: I do not know as to what this group is.

SHRI PRASANNA ACHARYA : Sir, this is not my allegation. This is the survey report which I am quoting. ...(Interruptions)
MR. SPEAKER: Acceptability of the survey is there. Let us avoid that. You are giving a figure which nobody knows.

SHRI PRASANNA ACHARYA : Sir, as you know, a large number of cases are pending. ...(Interruptions)

MR. SPEAKER: Yes, there are allegations of corruption. The country is agitating how to solve that.

SHRI PRASANNA ACHARYA : The country is agitating how to get rid of these things.

Another point which I would like to mention is that there are a large number of vacancies in courts, and that is one of the
reasons why justice is not dispensed to the people in proper time. The cases are pending for years and decades. ...(Interruptions)

MR. SPEAKER: Who selects the judges?

SHRI PRASANNA ACHARYA : Sir, I am coming to that. So far as subordinate court judges are concerned, I will hold the State
Government and the Central Government responsible. But what is happening in the High Court, Sir? There are number of
vacancies in the High Courts, around 26 per cent vacancies. What is the collegium of judges doing? Can the Government appoint
judges without the approval and recommendation of the collegiums of judges?

MR. SPEAKER: No.

SHRI PRASANNA ACHARYA : Sometimes, Sir, judiciary accuses the Executive and the Legislature for not filling up the vacant
posts of judges but the responsibility lies with the judiciary itself. There is a collegium of judges. Rather, I would like to ask the
Judiciary as to what they are doing. Why are they not filling up their own vacancies and trying to dispose of the pending cases
expeditiously? Therefore, the point — I will do one wrong and I will accuse others — is not a harmonious functioning. That is my
point.

Sir, I would like to know from the hon. Law Minister as to why the Government is sitting over the Judges Equitable Bill. The
Standing Committee has already submitted its Report. What debars the Government from coming with the Judges Equitable Bill?
I hope, the hon. Law Minister will give answer to this when he gives his reply.

Sir, I am concluding. Therefore, Sir, my final statement is that we, the politicians, should have introspection, the Executive should
have introspection and the Judiciary also should have introspection. We all, including the Media, have to introspect ourselves as
to what we have done, where we are crossing the limit and why we are crossing the limit, what are the lacunae in the Legislature,
the Judiciary and the Executive. That introspection should be there to solve this problem.

But, in spite of all these lacunae, we are leveling so many charges on the Judiciary. Sir, you will be surprised to note that in spite
of the alleged judicial activism, interestingly the politicians and the bureaucrats are losing ground among the public. Sir, it is a
fact. The judiciary is perceived to be doing better even though there is a huge backlog. Why is this happening? Therefore, Sir,
introspection is required on the part of the politicians, the Judiciary and the Executive.

MR. SPEAKER: Hon. Members, it is going to be six o' clock soon. If you want, this discussion will continue tomorrow also. But
there are a large number of names. If you all agree, we can continue this discussion till 7 p.m.

SHRI H.R. BHARDWAJ: Sir, I have a personal difficulty. There is a wedding of my son. ...(Interruptions)
MR. SPEAKER: Is it the wedding of your son?
SHRI H.R. BHARDWAJ: Yes, Sir. My brother's son - Gen. Bhardwaj's son — is getting married.

MR. SPEAKER: You can go.



SHRI H.R. BHARDWAJ: Sir, I need your permission. My colleague is here. I will reply tomorrow.
MR. SPEAKER: I think, we can continue up to seven o' clock.

SHRI B. MAHTAB (CUTTACK): Sir, what happens to the urgent matters of public importance?
MR. SPEAKER: Itis at 7 p.m.

Now, Dr. P.P. Koya.

17.50 h

(Mr. Deputy-Speaker in the Chair) [h75]

DR. PP. KOYA (LAKSHADWEEP): This is a very, very important topic. All the hon. Members, who spoke before me, have
highlighted the importance. It appears from the speech of everyone, who participated, that they have come fully prepared and
they have expressed themselves in very, very clear terms.

We know everyone of us is proud that this is the biggest, the largest and the most matured democracy. It is in this country
only, after Independence, the democratic process has gone on without any interruption. Every Member is happy that this is the
country where a written Constitution is there. The Constitution was prepared. The Constitution has not suddenly fallen from
somewhere. It was negotiated and discussed by eminent personalities of the day for months and years together. Then, they came
out with one of the best Constitutions in the world. Even today this Constitution is a referral book to any country which is
preparing a new Constitution for their own administration. Such beautiful Constitution we have got.

The Constitution gives us a Government. The Constitution has given us this system wherein the democracy prevails upon the
three pillars. Of course, I will not be spared if I do not add the new one, that is, the Fourth Estate, that is, the media. The clear
cut duties and responsibilities of each one of our pillars, namely, the Legislature, Executive and Judiciary, are well marked in the
Constitution and other laws.

There is a Lakshman rekha. As many of my predecessors said, there is definitely a rekha which cannot be easily crossed
unless somebody feels that he can do it. Without honouring the sentiment of the other section, if somebody crossed, it has to be
checked. In this system, the Legislature, otherwise, the Parliament is supreme just because this is accountable, of course, for a
maximum of every five years. Periodically, we go to the people, upon which this democracy or anywhere in the world's
democracy is the form of the Government where the voice of the people is supreme. In that case, in India we go to people
periodically and get their affirmation. They vote to us for a maximum of five years or sometimes even earlier also we are going
to the people and get their assent. That means, indirectly, the whole nation is representing through the Parliament. So, in that
case, the supremacy of the Legislature cannot be questioned in a democratic system just because this is the organ where it is
checked periodically, and it reflects the ideas of the people.

Having come to these three particular divisions, our areas of duties and responsibilities are well marked in the articles of
the Constitution, and very illustrious speakers have already highlighted the importance of the duties and responsibilities of each



wing. I am not going into the details because of paucity of time.

You know very often a decision is taken in Parliament means it is discussed well in the Parliament and it is participated by
all the sections of the House. If so required, it will be referred to what is called the Standing Committee or sometimes even to a
Joint Parliamentary Committee. They study the subject in depth. They interview the witness. They call the experts and finally
come to a conclusion. Then, the Bill is presented here. The Bill is discussed. With majority or sometimes unanimously, the House
passes the Bill. That means, it withstood the scrutiny of all the shades, colours of all shades. In that way, the Bill is passed.

But in the case of Executive, there may be erosion in their responsibilities. Parliament is there to check their
responsibilities. If they erode the line, there is Parliament to check their responsibilities or duties. If the Executive crossed the
line, there is Judiciary to check whether they are crossing it or not.

But as of today, I do not think there is any effective mechanism to check the hyper activism of judiciary. That should have
been the reason why people are participating so much attentively and contributing their might.[m76

Even the mover of the discussion, hon. Shri Gurudas Dasgupta has gone in full details, step by step, of the issue and he has
come out with concrete solutions and suggestions as to how can we overcome these difficulties. If a person has to get elected to
the Parliament, first of all he has to please the Party, then he has to please the people, his voters. My illustrious colleague Shri
Kharabela Swain was very much anxious about the 50 per cent limit. In a multi-party democracy, an elected member need not
get a simple majority of the electorate, that is 50 per cent; yet he is elected. Without the votes, he cannot walk into the
Parliament. He has to meet everyone. If they are pleased they are voting for him and if they are not pleased they are not voting.
But, we meet every individual, every citizen of this country before coming to this Parliament. There is always the check and
balance. It is not a question of numerical number that we are getting. But we are exposed. We are meeting everybody. We are
presenting our case. We are making our promises to them. Then only we are coming here.

Having come here, we are watched. As somebody has said, we are not Gods, we may commit some mistake. Then, immediately,
it is questioned. Somebody has taken a little money knowingly or unknowingly for asking the Questions here. This House has
taken up their case. We have discussed it threadbare. We have discussed it in detail. We have taken action. We have formed a
Committee. They have gone into the details. We have taken appropriate action and today none of them is sitting in this House.

My friend Shri Prasanna Acharya was telling that there should be an introspection. We did it. When we realised that some
Members were not behaving up to the mark of their membership, we have questioned them. We had our own introspection. We
formed a Committee and they are punished. Upon this also, another organization should not have reacted, upon such a
collective, well-thought out, well-discussed and well-taken decision. They should not have taken the decision that was taken.

We are questioned. The Executive, the hon. Prime Minister is questioned. The other Members of his Cabinet are questioned.
When they selected they are undergoing scrutiny. But what about the judiciary? There is no scheme for questioning them. There
were charges, there were allegations that somebody's son is having so many offices, so many connections, so many illegal
contacts etc. This was brought about by the Fourth Estate, thanks to the media. It was well brought out. Even this maligned
office was functioning from the official bungalow of the judge.

I will be failing in my duty if I do not bring out one more thing. Even for the appointment of a peon, appointment of a gazetted
officer etc., there is something called police verification. Where is the verification for the appointment of a judge? There are
instances where the judges were appointed where they were already having criminal cases pending in some court. There is no
system to verify that because there is no need for a police verification. But for a clerical post, for the post of a peon, there is a
provision for police verification.

Some time back, there was the unanimous decision of the Parliament that was commented upon by the judiciary. It is not good.
As my illustrious colleague earlier said, there was a will to bring about rectification in all this. Where is the Judicial Commission?
It has not come. That is a mistake of this House. There should have been a Commission. Now the judges are appointed by
themselves. But not a doctor or an engineer is appointed by their own community. Here the judges are appointed. There are no
formalities.

In so many election petitions, the Members are unseated. We accept it gracefully. We go to the higher court or otherwise some of
them even go back to the people and get elected and then only come here and establish themselves. Like that, if somebody is not
questioned, it is very unfortunate. The Parliament takes the decision and somebody else disposes the decision. This will not go
together. This is the pillar of the same house. If one pillar is shaken, the whole house will shake. [k77]
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Therefore, this is my warning. If the survival of the House of the country is required, then all the three organs should
behave properly within their /akshman rekha limits. If somebody is crossing it, then it is a bad signal. This is my warning to all
the existing pillars and to our media colleagues also. I call upon each one of them, especially, the Judiciary not to cross the
lakshman rekha. Let it be taken as a message for one and all.

SHRI SURAVARAM SUDHAKAR REDDY (NALGONDA): Thank you, Mr. Deputy-Speaker, Sir. I think that this is a very important
discussion, and this was being postponed for quite some time. We were doubtful whether this discussion will at all come up for
discussion. However, today we are discussing this important subject.

A discussion on the issue of harmonious relationship between the Executive, the Legislature and the Judiciary has become a
necessity because the relationship in the recent period has not been that harmonious. There is a clash between the three organs
of the State. Of course, it is not necessary to undermine one of the organs to prove that the Legislature is supreme.

I believe that there is a question of ideology and a question of politics involved when we discuss this type of issues. There are
some sections in our society, who do not want change; who do not want reforms; and who would like to take shelter behind the
rule of law and take shelter behind the courts. This is the reason that they are trying to argue that the Judiciary is supreme, and
that the rule of law is more important than the rule of the people.

As we say that the Parliament is supreme and that the Legislature is supreme, it does not mean that this body is supreme.
Actually, it is the people who are supreme, and the peoples' will is reflected through the Legislature. This is the reason that we
say that the Parliament should be supreme. It is not that wiser people are sitting here than anywhere else. Perhaps, the learned
judges of the High Court are more educated or more experienced. But the point is that besides the separation of power, there are
separate responsibilities and duties for each organ. The Parliament and the Legislatures are given a responsibility to rule the
country, and to take the country towards its destiny. We are responsible to the society; the Executive is responsible to the
Parliament and the Legislature; and the Legislature is responsible to the people.

Here lies the most important thing. How are we held responsible? I am saying this because every five years the Legislators will go
to the people. Sometimes, even the Parliament may do something wrong, and we will be punished if we do something wrong. I
would like to refer here to a very famous Editorial published in the London Times. 1 have not read it myself, but through my
friends I have heard about it. There was a discussion in Great Britain also about the question of supremacy of the Judiciary and
the Legislature. In this Editorial, it seems, it has been referred whether the British Parliament has got the right to take a decision
whether all the blue-eyed boys can be drowned in the river Thames. The Editorial say : "Yes, and if they are proved to be wrong,
then these Parliamentarians will be thrown into the river Thames when they go in for elections."

What is the responsibility and accountability of the other organ?[r79] I do not undermine the judiciary, its rights and
capacities. The founding fathers of our Constitution, apart from providing for separation of powers, have very carefully drawn
checks and counterchecks in the Constitution. Every legislation made by our Parliament can go through the scrutiny of the court.
They have this right of judicial review. But when it comes to the question of people's will, this Parliament will have the right to
amend the Constitution if necessary, which has been done several times.

I would like to refer to one or two very important aspects. If this Parliament was not allowed to carry on the basic reforms, which

has brought revolutionary changes in our society, we would have been still in the 19t century, Concentration of land in the
hands of a few in the country was to be broken for which the land reforms were necessary. In the name of rule of law, in the
name of defending the fundamental rights of people, the court said that possession of land was a fundamental right, it cannot be
taken away without paying compensation. We can imagine what would have happened in the country if there were no land
reforms! If huge amounts of money had to be paid to landowners in the name of compensation, would the land reforms have
been successful? Of course, land reforms have not been completely successful and the land has not yet gone to the tiller. But the
concentration of land in a few hands is broken.

Likewise, when the Parliament made some legislations on the question of reservation, the harmonious relations between the
legislature and the judiciary entered dire straits. The judiciary in the name of merit wanted to halt it. It is, of course, so in this
type of issues. Naturally there was a lot of discontent and dissatisfaction among various sections of the people. Let us see how
the judgment will come in this type of issues now. I would like to refer to the issues like bank nationalisation, nationalisation of
several other resources, the abolition of privy purses which was the demand of the people. On all these issues there were some



people who wanted to say that fundamental rights were being taken away by the Parliament. In Kesavananda Bharati's case it was
stated that the basic features of Constitution still cannot be touched. Of course, it is very vague. The case itself is not very clear.
Though they say there is clarity, there is no clarity about it. The Constitution of this country has been framed by the Constituent
Assembly. The rights of that Constituent Assembly later passed on to Parliament. That is the reason why we could go for the
amendments to the Constitution whenever necessary.

I do believe that judiciary has got a very big role to play in this country. The countercheck of the judiciary is also very useful for
us also at the same time. But they should not cross the Lakshman Rekha. If they do that, that will be very dangerous for the
country.

I would like to mention that criticism in the name of vote bank politics is a very uncharitable type of comment. However,
Parliament is making every legislation only on the basis of politics and only the rule of law can defend this country. This, as I said
in the beginning, is a question of ideology. How do you look at the destiny of the nation if you do not want any change in the
society, if you do not want any change in the country. Then, in the name of rule of law, all these reforms, all this type of
developments and everything can be stopped.[KMR80]

Now, the most important thing is this — there is a criticism that Parliament is not doing its job or the legislature is not
satisfactorily working. It is true; we should make a self-criticism and we should discuss these things. Unfortunately, the number
of days of working of Parliament is getting reduced; some sorts of problems do come up in the functioning of Parliament; and
we are unable to discuss issues.

Around our country, in Pakistan, Bangladesh, Nepal, Myanmar, etc., people are fighting for democracy, but here in India, we
have democracy, but in this supreme body of democracy, that is Parliament, we are unable to discuss most important issues of
the people. That is the reason why, dissatisfaction creeps in.

I do not think this type of weaknesses should make somebody interfere in the will of the people. As our friend was telling earlier,
pending cases of 2.5 crore does not mean that the courts are not functioning. That should be set right; the legislature should be
set right; and the harmonious relationship should continue. But certainly it should be accepted that Parliament or the legislature is
supreme.
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We, the people and not the representative of the people.

IR I 3IS 3 3PR 3 TRURC REAG S JaKt & dl a8 3fnT ol & sl s2rt urefdin apl &t smagrmar &) I would like to quote what Shri
Aurbindoji said in 1938:

"Dishonest financial practices promise a bad look out when India gets Poorna Swaraj. Mahatma Gandhi is already
having bad calls about Congress corruption.”

This is what Shri Aurbindoji told in 1938 and unfortunately, it is coming out true.
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"The headman formerly had considerable powers being entrusted with the distribution of land amongst the
cultivators and exercise civil and criminal jurisdiction with the assistance of the Panchayats."
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SHRI S.K. KHARVENTHAN (PALANI) : Sir, I thank you for the opportunity you have given me to participate in the discussion on
the harmonious relations between the three organs of the state Legislature, Judiciary and Executive. Emphasizing the need for the
same this resolution has been moved by our esteemed colleagues Shri Gurudas Das Gupta.

Legislature, Judiciary and Executive are the three organs of the state with powers to operate as three separate entities as provided
for in the constitution. These three can not impose themselves on one another. There are certain other constitutional bodies like
Union Public Service Commission that are there independent of these three organs of the state. Election Commission and Chief
Election Commissioner are entrusted with the responsibility of conducting elections in the country.

Our constitution has demarcated the role with defined powers for these three organs of the state. One can not and should
not overstep in to other's domain. They can not exchange their role and powers also. It is very clear that the Executive normally
never interferes in the functioning of Judiciary. But we have been witnessing the trend of Judiciary interfering in the functioning
of both the Executive and even the Legislature. For instance, when the Modern Architect of the country Pandit Jawahar Lal Nehru
was the Prime Minister of this country, there arose a need to bring about Land Reforms Act. Judiciary came in the way of that
legislation. At that time our Prime Minister Nehru said that there can not be a third Chamber of Parliament to discuss on a
legislation as we have only a bicameral Parliament to frame laws of the land as per the aspirations of the people.

The interference of Judiciary in the functioning of Legislature is not happening only now at present. The need for our first
Constitution Amendment in 1951 came about because of the judiciary's interference in the functioning of the executive. If I may
elaborate it, I may have to cite a law suit between the State of

* English translation of the speech originally delivered in Tamil

Madras and one Mr. Shenbagam Durairaj. It is a reported Judgement in AIR 1951 Supreme Court 226. When the then
Government of Madras issued a G.O to provide for reservation in Educational Institutions for students hailing from depressed
classes and other socially and educationally backward classes including economically backward sections of the society, a petition
was filed before Madras High Court claiming that the reservation was violative of Article 29 (2) of the constitution.

Though the Government of Madras advanced argument reiterating that it was the duty of the Government to provide
educational facilities to the backward classes according to Article 46 of the constitution the plea from the Government was turned
down by both the High Court and the Supreme Court. Since the G.O. was struck down by the Courts of Law, there arose a need
to make the first ever amendment to our constitution. The then Union Law Minister Dr. Ambedkar, moved a Bill for that
amendment of the constitution. Judiciary has been giving directions to Executive and Legislature because it has some jurisdiction
over their functioning. Under Article 226 (1) failure on the part of the Administration can attract writ of mandamus. Judiciary has
that power. In case when the law enacted by the legislature is against the interests and welfare of the people, law courts are
empowered to call the foul. But the Judiciary can not interfere in the functioning of the Executive frequently in every matter.
Similarly Judiciary can not overstep in to the affairs of legislature almost on a day to-day basis. People have a general feeling that
the Judiciary has been interfering in the affairs of Administration and Legislature.

Let me point out to the suit Jagamdabika Pal Vs Union of India in 1988 and Anil Kumar Sahu Vs Union of India 2002,
through which it was painfully felt that Judiciary was overstepping too much in the affairs of the Executive. Recently the Courts of
Law raised a moot question whether the Parliament has the power to debar and remove the erring Members of Parliament. As



early as in 1951 there was an instance when Shri H.C. Mudgal a Member of Parliament reportedly took money to raise a question
on the floor of the House. The Prime Minister of the day Pandit Jawaharlal Nehru himself moved a resolution to strip him of his
membership from the House. A committee was set up to inquire in to the conduct of the Member whether he had obtained
pecuniary benefits for discharging his duty as a Member of Parliament. Later on a 227 page report was submitted to the House.
Based on which, the action was ratified by the House and Shri Mudgal was removed.

In our present Lok Sabha, in the year 2005, eleven Members of Parliament belonging to several parties were to be removed for
their misconduct in misusing their privileges. Our Presiding Officer, Hon. Speaker constituted a committee of members of
Parliament to go in to the question of their misconduct whether they had taken pecuniary benefits for the normal discharging of
their duty as Members of Parliament. On 21.12.2005 a report was received from the committee. On 23.12.2005 those members
found guilty were removed. A litigation came up as a suit betweem Raja Ram Pal Vs the Speaker of Lok Sabha. Judiciary was
found to be transgressing in to the jurisdiction of the legislature in taking up this petition and they went to the extent of issuing a
notice to the Speaker. The Presiding Officers of all the legislative bodies of the country met and resolved to declare that Judiciary
has no power to intervene in the functioning of Legislature. Our Hon. Speaker Shri Somnath Chaterjee took initiative to uphold
the rights and powers of our Legislature. We were able to hold our heads high because we upheld our right to establish the
measures ourselves. I would like to place on record my deep appreciation for his action in asserting that Judiciary can not
overstep in to the domain of the Legislature. At that time our Hon. Speaker quoted in his observation the opinion of Shri Alladi
Krishnaswamy Iyer, "Judiciary is not a Super-Executive or a Super-Legislature”.

It is only because of Judiciary going beyond its brief on certain occasions which is becoming rampant now, the need for this kind
of discussions arise. At the same time we can not belittle the commendable job done by the Judiciary in their allowing certain
public interest litigations. So many of our public transport vehicles were withdrawn from our roads and were run on CNG as per
the directions of the higher Courts to overcome the problem of pollution in our National capital. We can not ignore. Similarly the
judicial pronouncements on ensuring the safety of the pedestrians on the road needs to be remembered and appreciated. But
when Judiciary fails to know its limits, we can not but condemn it. There are about two and a half crores of cases that are
pending before the Courts of Law. In Supreme Court alone about thirty five thousand suits are pending. For instance, the case
filed by a contractor who constructed our India Gate and other official buildings as early as in 1960 has not been taken up as yet.
Atleast about ten such cases are pending for long. In Delhi alone, 15 lakh criminal cases are to be disposed off still. Due to
Judicial enthusiasm some cases get undue priority. So Judicial officers must concentrate on to their jobs and must not overstep.
Then alone all the three organs of the state can function effectively and independently.

In our democratic country, all the officers, staff and employees are selected by a body. Legislative Assembly Members and
Members of Parliament are elected by the people. But Judges are appointed by Judges themselves. Judicial officers are selected
and appointed by themselves. A Judge can get his ward or kith and kin appointed by influencing his fellow Judge. We must
change the judicial appointment procedures where there is scope for one Judge getting his son elected in lieu of other Judge
getting his ward or daughter or kin selected. The appointment of Judges must be based on reservation system where the
depressed classes and other backward classes are also represented. As such the Judiciary is not accountable to anyone.
Government employees are answerable to the Government. Executive is accountable to Legislature and Legislators are
accountable to the people. But, Judges go scot free even if they commit unfair things. They are left to themselves. This must be
checked and regulated. There must be a panel to enquire in to the conduct of Judges against whom charges are levelled. Only
when the Union Government initiates suitable action in this regard, we can make our Judiciary a responsive and accountable one.
Only then we can save our Judiciary. All the three organs of our state must be accountable to our constitution and through which
our people of the country.

Reiterating my view that Judiciary must not overstep and all the three organs of the State namely Legislature, Executive and
Judiciary must have harmonions relations, let me conclude my speech.
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SHRI ABDUL RASHID SHAHEEN (BARAMULLA): At the outset of my brief submission about this subject, I would like to place on
record my thanks to the Mover of this Resolution and thanks to the hon. Speaker who has permitted the discussion. In this
august House today, about this important subject, there were many thought-provoking speeches and some of the very important
points have been highlighted by hon. Members who spoke before me. Mr. Mohan Singh has spoken about the subject. I associate
fully myself with his speech, his suggestions and the concerns he has shown about the disharmony of the three organs of
democracy. Shri Kishore Chandra Deo has also spoken very well and drawn certain very important issues before this House and
his concern about the despotic activity of Judiciary, judicial despotism as he has mentioned here. That is very unfortunate
because the equilibrium in the three important branches of the State — Judiciary, Executive and Legislature — in my opinion, they
are not parallel. Parallels cannot meet anywhere. Qur Parliament is not supreme. Qur Parliament is subject to judicial review in
certain matters.

The Judiciary can look into the law we make whether it is strictly according to the Constitution or not. We can make it
again and we can improve upon it. Judiciary also is not supreme. Judiciary has also certain limitations and the Executive also
cannot be supreme. So, in my opinion, this is a triangle. This is an equilateral triangle which meets to do a bigger function and
performance of running the State. If one of the sides of the triangle shortens or does not perform the function, then another side
plays a bigger role and that puts some sort of disharmony or sort of inequilibrium. So, one of the leading jurists has mentioned
about this and I quote, "Separation of powers are poised on the liquid boundaries. When the balance is rocked, controversies
arise and efforts are made by the polity as a whole to put the balance right." My concern is that the three pillars are equal and
they have to keep their lengths and their angles equal. If they change, the equilibrium goes wrong. So, the question is in case
something happens, as we have seen recently referring to, then the balance is disturbing. Luckily, we had Shri Somnath
Chatterjee as our Speaker, when something happened between the courts and Parliament he put his foot down and he did not
allow the boat to rock. Otherwise, it could have been a bigger controversy, but there are possibilities that sometimes, in case all
the three branches are not functioning in harmony, disharmony can lead to a problem. I must remind this august House about
our neighbouring country. What an unfortunate thing has happened about the Judiciary and the Executive in Pakistan and that
has put the whole country in a problem. We are lucky enough to have democracy and we are lucky enough to have it stabilized,
but the question is whether all the three branches perform their functions properly. Sir, the Executive is a very important branch.



It is the front pillar of democratic system.
18.49 hrs.
(Shri Varkala Radhakrishnan in the Chair)

If Executive does not perform, who will take care. What has happened recently, as some of our colleagues have just now
mentioned, that in case of Delhi where there was a lot of pollution, the Executive did not take appropriate action in time?
Judiciary had to step in and everybody appreciated it. Once they (the court) got encouragement in this case, it meant that
Executive is not performing its function properly. Procrastination, unfortunately, has shortened its performance, shortened its
height. So, Judiciary has stepped in. If Judiciary steps in and you encourage it that way, then, unfortunately, equilibrium can
t{MSOffice85]ilt. The equilibrium should not tilt. My respected colleague Shri Suresh Prabhu talked about another aspect and he
probably wants a total transformation of the system. It is my feeling that we are not at a level where we can totally transform the
system because we are not America and we should not be America. We cannot go for Presidential form of Government and we
cannot make the pillars parallel. So, the system which has been given to us by the founding fathers of our Constitution is good,
we have to take care of this and keep the balance intact.

During this debate in this august House, the important question which has cropped up is that if one of the pillars does not
perform its job according to the requirement so that the equilibrium remains intact, who can look after that and what can we do?
In our democratic system, over a period of time, another pillar has steadily cropped up, as one of my colleagues has mentioned
here and that is the media. The media is also an important pillar. The media has to oversee the functions of all the three pillars of
this democratic system and they have to perform their job properly because transparency is very important. Now, transparency is
there in the case of Parliament and transparency is also there in the case of Executive, but transparency is not available in the
case of Judiciary. So, we have to very respectfully, without rocking the boat, without rocking the balance, we must think, the
Parliament must think, and outside the Parliament also we must keep this debate alive till we come to a decision as to how we
can set it right. How can the Judiciary also be made answerable so that we do not have any threat of the balance going wrong?
We have to find an answer to this question.

Sir, we have taken up this very important discussion today in this august House and some points have cropped up with regard to
what the Executive has to do. The Executive, being the front pillar, has to do its job very carefully and they have to deliver. In
case they do not deliver, what will happen? That will be an accident and that accident should not happen.

We have got democracy in this country out of the sacrifices of the people. There are certain aberrations. Shri Suresh Prabhu
mentioned here that we are now at a stage where we can just send a Post Card to the Supreme Court about our case and it will
be taken care of. I would like to say to my hon. colleague that 2.5 crore cases are pending in different courts of our country. If a
petitioner among them sends a Post Card to a Supreme Court Judge or any other Judge, what will the Judge answer to him? If
somebody is languishing in jail for more than 14 years or 16 years without any trial or the trial is dragging on, if he sends a Post
Card to a Judge of the Supreme Court or any other Judge, what answer will the Judge give to him?

We have a lot of problems, but we should not think that we can have crash with the system. We have to maintain the equilibrium.
For maintaining the equilibrium, all of us have to think as to how we can set it right. If we can give some valuable suggestions to
set it right, it will be better. One good suggestion which has come up here in this discussion is that a Judicial Service Commission
must be constituted immediately. In case the Judiciary goes wrong somewhere, what is the forum where we can talk about it? In
the Parliament also, we are highly careful. We do not talk about sub judice matters and we do not talk about judges, if they do
something wrong.

So, we have to find out a solution for this because the judges cannot be supreme, as Parliament cannot be supreme and
Executive cannot be supreme. Let all the three pillars keep the balance and let all of us think as to how we can solve this problem.

DR. SEBASTIAN PAUL (ERNAKULAM): Mr. Chairman, Si, we are discussing a very important matter touching upon the
constitutional scheme of our Republic. The three branches of the State are functioning under the well known principle
propounded by Montague which is separation of powers and that is one of the basic structures of our Constitution also.[R86] That
means the three branches of the Government should function independently, within the parameters and limitations prescribed by
the Constitution. In that way, a very beautiful, sophisticated and delicate constitutional principle has been evolved, that is checks
and balances. By checking each other, you are maintaining a balance and with that balance our Republic is moving ahead.

But, of late, especially after Emergency, we witnessed a new phenomenon, that is, judicial activism, first in the form of



Public Interest Litigation and then judicial activism found many new pastures. Now, we feel that our Judiciary is heading towards
judicial despotism that has to be checked. Naturally, some occasion may arise where some over-stepping may happen, but we
have to be careful, we have to be responsible and we have to learn from our experience. There is certainly -- it is natural also -- a
grey area in between these three branches and I think that grey area is intentional. That grey area provides the much needed
leeway for constitutional manoeuvring avoiding friction, avoiding acrimony and ensuring harmony.

An important feature about Judiciary, which disturbs us of late, is the changing attitude of Judiciary. The philosophy of the
judges has changed, especially in this age of globalisation and liberalisation, the attitude of our judges has changed. The attitude
of the Judiciary itself has undergone a great transformation and we feel or the general public feels that the Judiciary is lacking in
public accountability as well as commitment to the people, commitment to the society.

What is the root cause of this trouble? The constitutional scheme provides a role for the Executive to play in the selection
and appointment of judges. But the Judiciary has suo motu changed that rule or misinterpreted that also in a way enabling the
Judiciary to make appointments. Now, the judges are making appointments of judges. As has been pointed out by my
colleagues, even in the United States the appointment of judges is subject to the scrutiny of the American Congress. So, we have
to do something. We have to restore the constitutionally prescribed role of the Executive in the selection of judges. At the same
time, corruption, inefficiency, backlog and all those things are disturbing us. So, we have to make our judges accountable.

Our theme is harmonious relationship among the three branches of the Government. But here we are concerned only with
the Judiciary. What about the other organs? Is there any harmonious relationship between the Executive and Legislature? What is
the importance of Parliament? We are all saying that Parliament is supreme, but day by the credibility and role of Parliament is
being eroded.

MR. CHAIRMAN : If you wish, you can continue tomorrow.
DR. SEBASTIAN PAUL : If permitted, I will continue tomorrow.

MR. CHAIRMAN: All right.

MR. CHAIRMAN: The House shall now take up Special Mentions.[r87]

Shri Lonappan Nambadan.

19.00 hrs.



