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Title: Discussion on the motion for consideration of the Competition (Amendment) Bill, 2009 (Bill Passed).

THE MINISTER OF STATE OF THE MINISTRY OF CORPORATE AFFAIRS AND MINISTER OF STATE OF THE MINISTRY OF
MINORITY AFFAIRS (SHRI SALMAN KHURSHEED): I beg to move:

"That the Bill further to amend the Competition Act, 2002, be taken into consideration."

This is a very short Bill. This is only on procedural matters. It was to convert the Ordinance passed during the interregnum
between the two Sessions of Parliament, essentially for the reason that when the Competition Commission Act was passed
in 2007, it was expected that the MRTP under Section 66, although abolished, the pending cases before the MRTP would be
continued to be handled by the MRTP Commission.

However, we found that our attempts to bring about the selection of a Chairperson, a post that was lying vacant, could not
find fruition for the simple reason that the best person picked for the job was already assigned as the head of another
Tribunal. We were left with two members to finish all the pending work of the MRTPC during the sunset period of two
years. However, it so transpired that both those members also retired. As a result, we were left with no personnel on the
MRTPC. Our attempts to find replacement personnel, only for the limited period of less than two years, was obviously not
very successful and suitable personnel were not available. We, therefore, brought the Ordinance to diminish the two year
period, the sunset period, and transfer all the matters from the MRTPC to the Competition Appellate Tribunal which would
normally have happened at the end of two years. So all, in effect, that we have done is that we have taken away the two-
year period in which the pending matters would have been disposed of by the MRTP Commission itself.

Sir, we were also conscious of the fact that since the coming of the Competition Act, the work has just begun before the
Competition Commission. There are still no cases in which appeals have been filed to the Competition Appellate Tribunal.
Therefore, the Competition Appellate Tribunal, headed by a retired hon. Judge of the Supreme Court, also had no work. It
had the competence and it had the available infrastructure, but it had no work. Therefore, it was convenient that the
pending work of the MRTPC be shifted to the Appellate Tribunal for the Appellate Tribunal to be able to dispose it of
expeditiously.

As the figures will show, the pendency before the MRTPC from 2006 to 2009 was of the following nature. The pendency at
the end of the year 2006 was 1,110 cases, at the end of 2007 was 1127 cases; at the end of 2008 was 1,136 cases; and
finally in 2009, it went up to 1,186 cases. So, all these cases would now be shifted to the Tribunal. There will be some
minor matters of investigation and so. That will go before the Commission as intended in the Act itself.

So, all we have done is that we have taken away the two-year sunset period simply because we have inter-structured
personnel available in the Appellate Tribunal and we have nobody to look after this work in the MRTPC.

Sir, with these words, I commend the Bill to the House.

MR. DEPUTY-SPEAKER: Motion moved:

"That the Bill further to amend the Competition Act, 2002, be taken into consideration."
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thinks necessary."
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"The Competition Act, 2002 was enacted in 2002 keeping in view the economic developments that resulted in
opening up of Indian economy, removal of controls and consequent economic liberalization which required that
Indian economy be enabled to allow competition in the market from within the country and outside."
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DR. ANUP KUMAR SAHA (BARDHMAN EAST): Mr. Deputy-Speaker Sir, thank you for allowing me to speak on this Bill.

Though it is declared by the Government of India that we promote competition, monopoly is emerging everywhere. It is
seen that the number of millionaires and billionaires are increasing in great numbers day by day. On the contrary, we also
notice that the poor are becoming poorer and their number is increasing in leaps and bounds.

Whatever the Government may say, monopoly and unfair trade practices are rampant in our country. Monopolies are
swallowing smaller companies. Since 1991, after the so called liberalization, corporate giants are controlling the Indian
economy more than ever. So, concentration of economic power is a threat to the political power of the common people.
The growth of cottage and small industries was a dream of the Father of the Nation, but with the present policies, they are
facing extinction. This means lakhs of people are becoming jobless and social security measures are going down. In
medical fields also, corporatisation of hospitals has made the cost of medical care sky rocketing, thus, making healthcare
for the common people beyond their reach.

We also have reservations against the Bill for the following reasons. Independence of the Commission is under threat as it
is required to adhere to the policy guidelines by the Central Government from time to time. The purpose or objective should
be in the main body of the Bill rather than provided as the preamble. The Bill appears soft on serious competition abuses
like hardcore cartels. Despite the increasing importance of the intellectual property rights issues, the Bill does not
adequately deal with them. There is no provision for the regulation of mergers and acquisition that do not fall within the
meaning of combination. Yet it has the potential to effect competition.

Appointing retired judges and civil servants as the Member or Chairperson of the Commission is undesirable for two
reasons. Firstly it leads to corruption among the judges and civil servants who may succumb to the establishment to get
sinecures after retirement and secondly most of them are ill-equipped to deal with economic issues.

There is no scope for the Commission to cooperate with and seek cooperation from the counterparts in other countries in
case of cross-border competition. Merely having an extra-territorial clause may not be enough.

By making the Commission depending on its grants, the Government is taking away the much needed financial autonomy.
The Commission should be funded by the Consolidated Fund of India.

The power of exemption from the purview of the Bill has been left upon the Government without any proper guidelines,
having a potential to be misused. The exemption should be well-debated.

Transfer of the subject area of the 'unfair trade practices' from competition law to the consumer protection law is
welcome; but cases pertaining to unfair trade practices in a commercial transaction should be retained under the
Competition Act.

With these words I conclude.

SHRI PINAKI MISRA (PURI): Mr. Deputy-Speaker, Sir, I thank you for giving me an opportunity to place my views on the
floor of this House. The hon. Minister in his preface said that this is a very innocuous piece of legislation sought to be
brought in and is really procedural in nature. I do not want the House to misunderstand me. I do not hold the hon. Minister
responsible in entirety for all that has gone wrong till date. But, I think, it is trite to say, Mr. Deputy-Speaker;, Sir, that if
anything, any Ministry has been symptomatic of the kind of adhocism, indolence, non-functionality of the first UPA
Government, then this Ministry and this Commission, I think, is an example of that.

Hon. Member Shri Dubey has already said in some detail as to how the delays were occasioned up to January, 2005
because there was a matter pending in the Supreme Court. I think the Government could have had some refuge, a fig leaf
of justification for not acting till then. But thereafter, from January, 2005 till date, very little has been done and I find that
the Statement of Objects and Reasons as well as the Statement which has been placed before this House, Statement
under Rule 71 — both of them are identical — contain quite honestly a bizarre explanation for why this ordinance and this
Bill has been necessitated.

I quote from both these documents, "Efforts were made to fill up the posts but were of no avail. The MRTPC became non-



functional and a gap was created for the disposal of cases pending with the Commission. On the other hand, the Appellate
Tribunal was not having adequate work at all." And then, kindly see, Clause 7 of the Objects and Reasons. Kindly see this.
This is very important. I hope the House understands what we are doing here. It says :

"Since the National Commission expressed its inability to accept the transfer of cases and also the
investigations or proceedings as many of the cases were not covered by the definition of 'Consumer' under the
Consumer Protection Act, 1986,and due to lack of investigating machinery with them, further amendments are
proposed to Section 66."

So, the National Commission says that 'we have a lack of investigative machinery; we cannot handle these cases.' I ask,
with great respect, how is the Appellate Tribunal going to function then. How is the Appellate Tribunal going to look into
these cases? Where does the Appelllate Tribunal have the investigating machinery? Is anybody looking into these aspects?
Is this the kind of adhocism with which Government legislation is going to be piloted in this House? Mr. Deputy-Speaker,
Sir, kindly see this.

After four years, we have a competition Commission today with seven Members and with 15 employees and there are only
14 complaints now before this Commission. There are hundreds and thousands of cases. I commend hon. Minister Mr.
Khursheed — at least he has managed, after all these years, to bring in a notification. Kindly see how the will of the House
is being frustrated. Cartels and abuse of dominance today has been notified in May; mergers and acquisitions are still not
notified. Hon. Member Mr. Sanjay Nirupam was waxing eloquent about how this Act is going to help obstruct iniquitous
mergers which are against national interest or against the interest of consumers.

In respect of mergers, I ask Shri Nipuram how this Act is going to function when mergers are still not notified. It is only
cartels and abuse of dominance which have been notified. Why are mergers not being notified? Mr. Deputy-Speaker,
through you, I would like to ask the hon. Minister why mergers have not been notified yet. I will tell you the reason. It is
because there are large mergers which are still in the pipeline. They do not wish to come before the Government or before
the Commission in order to get sanctions.

We know what is happening in the market out there. The market place has a great deal of under-hand free play
which is going on and that is the reason why these large corporations are operating as cartels in any case. Sir, there is a
very large merger which is taking place today of two gigantic Australian corporations — Rio Tinto and BHP Billiton. Now,
ArcelorMittal in Europe is able to challenge it and obstruct it. But today if we do not notify in respect of mergers under this
Act, there will be no obstruction possible in India. That international merger will continue to obtain here as far as India is
concerned.

Mr. Deputy-Speaker, Sir, frankly I say with great respect that the manner in which this Ministry and the three arms of
this Ministry have functioned is not satisfactory at all. The first arm is the Serious Fraud Investigation Office and we have
already found out what has happened in the Serious Fraud Investigation Office and how serious this Office is. We have
already seen in the Satyam Scam what its position is. As far as the second limb of this Ministry, the Company Law Board is
concerned, one member of the Company Law Board today has found residence in Tihar Jail. He is there today and we do
not know when the next member will go to Tihar Jail. There are supposed to be at least eight members while only three
are functioning. This is the kind of ad hodism that unfortunately this Government has become symptomatic of.

I say with respect that when you bring a piece of legislation to the House, please do not bring it saying 'The
Government is helpless. We cannot find officers and therefore, what we are going to do? It would make the Competition
Appellate Tribunal as a dustbin. Basically, you cannot find officers to man these cases anywhere else and therefore, you
come and dump them on this institution. How are they going to function and investigate 1,200 cases which are going to be
dumped over their heads today?

I say with great respect that while Shri Khursheed may not be largely responsible for what has happened during the
five years between 2004 and 2009, the manner in which this Ministry has functioned, the manner in which these very
importance institutions continue to function is not up to the mark. The issue of Company Law Appellate Tribunal is till today
pending adjudication before the Courts. I ask the Government why the Government does not move the Courts, why the
Attorney General does not go to the Court and mention the matter and say that 'we need this judgement fast". Would you
like to have your Company Law Board members in jail today or would you rather like to have a flourishing and bustling
Company Law Appellate Tribunal? I ask this with great respect.

I say with respect that the Government and this Ministry needs to seriously shape up or frankly, it should ship out.



*SHRI PRASANTA KUMAR MAJUMDAR (BALURGHAT): Hon. Deputy Speaker Sir, according to the Competition Bill of 2007,
on 14th October 2003, the Competition Commission of India was constituted. The prime objective of Competition
Commission was to ban monopoly trade practices. Another objective was to give a boast to trade and commerce in the
country; to create a healthy environment for competition, so that the Indian businessmen get a fair playing field and grew
with dignity. After a long hiatus, this Bill has been reintroduced. It has already been referred to the Standing Committee
and thus I feel that it needs to be scrutinized properly. So far as my knowledge goes, this kind of a Bill was first introduced
in America and the Government of India was inspired by its tenets to import it to our country. In the USA, the Bill led to the
bifurcation of such a big organization of Bill Gates and it was also held guilty. This was the strength of the American version
of the Bill.

In case of India, we find that the Competition Commission practically has no teeth. For two years, the cases remain
pending and they are sent to the National Commission which says that it does not have enough time to go through the
cases and the cases are redirected to the Competition Commission again. Therefore Hon. Minister may enumerate the
cases which have been already disposed off and which are still pending. There is no doubt that in this age of globalisation,
in this age of fierce competition, big foreign companies are pouring in with their business ventures. It will be very difficult
for the relatively smaller Indian companies to fight these big players — this issue should not be forgotten.

There are several other issues like the cement industry, media industry etc. which are not getting their due and the
consumers are also being deprived of the right deal. A time may come when all the companies in India will be owned by
foreign entrepreneurs and not a single business house or factory will be in the hands of Indian businessmen. Thus my
proposal would be to take good care of this Bill because already there has been a delay and after a long gap the Bill has
seen the light of the day. All the privileges should not be handed over to the big industrial houses. Keeping this in mind, the
Bill needs to be scrutinized meticulously. What do we find the SOR - it is said that the Competition Appellate Tribunal is in
existence but actually it has no work like the Competition Commission — this is very surprising. Then what is the need of
such toothless organizations? This question looms large. The only reason is that the Commission does not function properly
and does not do what is expected from it.
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Not a single violator in our country has been punished till date whereas punitive action was taken in USA against the
biggest entrepreneur there. The law is not at all stringent in India. Therefore I would say that you should not be in a hurry
to pass this Bill. Though there has already been much delay, yet all the nitty — gritties should have been checked properly
first. Everything should be done keeping the interest of the citizens and the nation as a whole in mind.

One more thing is that the bureaucrats must not be involved in this Commission as it would serve no purpose. Also the
stipulated time frame must be followed, otherwise there will be unnecessary delay. The life saving drugs should also be
given topmost priority along with other perishables. This is my request to Hon. Minister.

With these words I thank you and conclude my speech.
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SHRI SALMAN KHURSHEED: I am very grateful to all the hon. Members who made very valuable suggestions and also
expressed, what I believe, very honest and genuine concerns about the area of competition law.

May I just preface it, before I take up the respective suggestions that have been made, by simply saying that the hon.



Members must appreciate that the competition policy and the competition law in our country is still in its infancy. We still
have a great deal to do and develop in terms of our own requirements, our own inputs and our own ideas of growth with
equity and justice.

We have obviously learnt from examples of the United States of America; one of the hon. Members mentioned the
anti-trust legislation that has been there for many years; we have looked at Europe, we have looked at South East Asia;
and we have looked at Australia. We do believe that we have a very good legislation in place. But I do want to add that this
legislation is not a panacea for every problem that exists in our system and our structure.
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POl 3 B ADAI 3| SR AN 3 IWBIHISN Bt off IFRRIT T IuslipIal B S5 AR AFRMT a1 o1l SXol, afes IuHIDT fYeIroT I
3UIIIpI fPIeT @1 v yamM 3 [ a6 96a oics v Waied! el somer s 38 3-- National Consumer Disputes Redressal
Commission, a national Commission constituted under the Consumer Protection Act, 1986.
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May I just also say in this context that the issue of multiple regulators is a matter of serious consideration. We have
seen different models in the world where separate prudential sectoral regulators control even competition in their own



respective areas and the Competition Authority is denied jurisdiction in such cases. There are other models in which there
is an overlap between the Competition Commission or the Competition Authority and the concerned sectoral regulator.
There are rules of engagement. We are trying ourselves also through consultations amongst all the sectoral regulators to
see what kind of accommodation, rules of engagement can be provided so that there is no multiplicity of proceedings, no
clash of interest or conflict and I can assure the House that this will not be seen as a point of view of turf battles but will be
seen as providing maximum facility and convenience to those people who come for justice before the Competition
Commission. Of course, the Competition Commission will be necessarily concerned with issues relating to competition in
specific sectors as well. Those sectors in some cases have already provision to ensure that competition is taken care of. In
some cases, they do not have that facility. We will be able to supplement and complement through the Competition
Commission.

My learned friend and the hon. Member, Shri Pinaki Misra is concerned essentially about the notifications still pending
Sections 5 and 6, essentially about mergers and acquisitions. I must take the House into confidence that this is an Act
under which consciously and deliberately, the House ensured that provisions would be notified separately knowing fully well
that a new regime was being put in place. I might explain the difference between the MRTP and this Act, as essentially like
looking at a glass of water. Earlier, we used to think that the glass of water is half full. Now, we are looking at the glass of
water as half empty. It could be vice versa. If I might briefly read out the purpose of the Act, which is in the Preamble of
the Act itself, it says:

"An Act to provide, keeping in view the economic development of the country, for the establishment of a
Commission, to prevent practices having adverse effect on competition, to promote and sustain competition in
markets, to protect interests of consumers and to ensure freedom of trade carried on by other participants in
the markets in India and for matters connecter therewith or incidental thereto."

So, the purpose now is not only to prohibit and restrict; but also to encourage and to regulate. The expression that we like
to use now is 'enlightened regulation', so that the purpose of growth is served — that is, the Indian companies continue to
grow and enhance their coverage, not only in the country, but abroad as well, across the borders as well. However, not at
the cost of curtailing competition. This fundamental issue has to be understood — competition must not be curtailed; it
must not be curtailed by mergers and acquisitions; it must not be curtailed by agreements between separate entities for
cartelization or for controlling prices and the expression used in the Act is 'abuse of dominant position'. The issue is not
whether a dominant industrial unit or a business house is actually dominating the market; the issue really is whether that
dominant position is being abused in the market place.

Obviously, the presumption is that de-mergers do not automatically bring about more competition, but that mergers can be
adverse to competition. This is the basic assumption under the Act.

But irrespective of whether there are mergers or there are no mergers, there would be intervention under sections 3 and 4,
if it is found that the dominant position is abused — it could be abused by cartelization, and therefore there is an effect on
prices; it could be abused by bid rigging. We see bid rigging even in rural areas. Even when a road is to be built or a
building is to be built under AMGSY or under any other scheme, we find that wherever there is a bid for supply of materials
or services, there can be and is a real and eminent of cartelization. This Act will prevent bid rigging and cartelization.

We will take a view on mergers and acquisitions. I want to assure the hon. Member and my learned friends Shri Pnaki
Mishra and Shri Nishikant Dubey. We will take a view on mergers and acquisitions. There are three issues involved in
mergers and acquisition, notification. One is the concern of our industry that this might be a major set back in their efforts
to grow larger. Understandably, Indian industry, in front of global multinationals is still relatively small. And therefore, we

need to encourage growth. But mergers and acquisitions, per se, must not be assumed to be anti-competitive. Mergers and
acquisitions would well be seen as enhancing competition through consolidation. Certainly there are some sectors like
banking, as learned friend Shri Nishikant Dubey pointed out, where there are feelers to us saying that consolidation of
banking would suffer a set back if banking is not given an exemption from the completion Act.

As you know, exemption to any sector can be given by the Government. ...(Interruptions)
SHRI PINAKI MISRA : We have the case of petroleum sector. ...(Interruptions)

SHRI SALMAN KHURSHEED: We have not had any feelers from petroleum. But as I said we have had feelers from banking
because that has come from the Reserve Bank — it is also a much respected regulator; for us, it is a very important
regulator. We certainly have not had any feelers from petroleum, unless this is the first feeler that we are getting from



petroleum. ...(Interruptions) Let me assure the House that even without merger and acquisition notifications under section
5 and section 6 — if there is a case of misuse or abuse of dominant position, then the law will kick in with section 3 and
section 4. That would not be a problem at all.

But there are some genuine concerns, and we want to address those concerns. Those concerns come not only from people
amongst the industry and business, but also from people who are experienced in economic affairs, who give to us wisdom
in the Government on how to respond to emerging modern economic trends. It is important that when we get ready to take
a position on this; it must of course be a position that does not impact adversely India's growth profile in the world as an
emerging economic power.

I think that is also very essential.

I must stand corrected if I am wrong on the figures that I have given. The figures that I have officially of the pending cases
are not the figures that my hon. colleague on this side of the House, Shri Sanjay Nirupam has given. He says that the figure
has gone beyond 2000, to be specific 2685, but the figure which I have is much lower than that. As I said, it is about 1186
but the fact is that they are now being looked at. Hopefully, pendency will continue to drop every month as we go along.

There were issues raised about automobile, steel, cement and textile sectors. I assure the House that as the Competition
Commission continues to take these cases suo motu or on whenever complaints come before the Competition Commission,
we will get much better accountability in this country as far as competition impact is concerned.

I mentioned the models that are available on mergers and acquisitions; there are models that allow for voluntary disclosure
rather than mandatory or compulsory pre-merger disclosure. That is another issue that we are looking at. At present, we
believe that the better view is that there should be mandatory disclosure. We will of course, address the concern that one
hon. Member mentioned about seven months being too long. We will address that concern that there should be a limited
period and total confidentiality should be observed during that period. I hope that the 210 days limit would be taken care of
in due course.

Hon. Member, Shri Saha said that millions of poor people are getting poorer and a small humber of people are becoming
millionaires. Let me just say that the Competition Commission is only one aspect of social, economic and political policy
that this House approves. It comes in the form of the Budget. It comes in the form of the Prime Minister's speech regarding
the state of the nation and it is the totality of our government's approach that we speak of growth with it, growth which is
of inclusive nature. We do believe that what we are doing here is itself a part of that very commitment.

Hon. Member, Shri Pinaki Misra had said that the National Commission had its investigative agency and how will the
Appellate Tribunal continue to work without an investigative agency. As I said, the MRTP provisions will remain intact till
such time as these cases are disposed of and all the facilities and infrastructure that was available to MRTP will also be
available to the Appellate Tribunal.

Shri Majumdar has said that we have no teeth, no power. That is not the case. If we have no teeth, no power as far
as the CCI is concerned, people would not be so concerned about coming under the purview of CCI. That is why efforts are
obviously being made for exemptions. Our view is, let us get every sector in the purview of CCI for the present. Let us see,
as we go along with experience, whether it becomes important to make an exemption. It could be on a case to case basis.
It could be when we do a review some months, or years down the road. But our present view is that it is best if everybody
comes under one single law rather than have exemptions that give an indication, as the hon. Member said, that the will of
Parliament is being undermined. The will hon. Members may please be assured that the of Parliament will never be
undermined. We just want Parliament to stand with us in this nascent stage as we provide to this country an institution
that will form an invaluable part of economic growth storey and economic policy in the years to come.

There was one last question and that was about the preponderance of bureaucrats, civil servants and judges as far
as tribunalisation of law is concerned. This is something that my colleague, the Law Minister would answer better. But
there is a general view that the High Courts have been overburdened. The hon. Law Minister is now working on a very
enlightened grid on arrears and finding ways and means through which over the next three to five years, we will become a
much better adjudicated country. Nevertheless, there is a view and the Supreme Court has accepted this view that
tribunalisation of justice in some specific areas of expertise and the emerging areas of economic management is advisable.
That is the reason why several new tribunals have come into existence.

The selection process involves the Supreme Court as it would be a judge of the Supreme Court nominated by the Chief
Justice or the Chief Justice himself. It is certainly true that we have a preponderance of civil servants but that is for the
reason that the requirement for the Competition Commission is 15 years experience in allied fields of competition,



economics and administration. For the Tribunal, it is 25 years of experience. So, 15 years and 25 years of experience
respectively are to be conveniently found only amongst bureaucrats. Let us not think that bureaucrats in this country are in
any way less determined and committed to national welfare. We can have the best amongst all of us and we can have not
the best amongst all of us. It is the purpose of the Act and the Government to ensure the best minds are available.

We do realise that whenever new legislations are introduced and whenever a reform is initiated there are doubts
about the implication and the impact. I promise the House that it is our intention that over the next few months we will see
this Commission not only grow but also glow and give the message to the world that India not only means business but
means business in @ manner which is respectable, transparent and effective in terms of translating the will of the people
and the will of Parliament into something substantial and concrete.

With these words, I commend the Bill to the House for passing.
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MR. CHAIRMAN : The question is:

"That the Bill further to amend the Competition Act, 2002, be taken into consideration."

The motion was adopted.
MR. CHAIRMAN: The House will now take up clause-by-clause consideration of the Bill.
The question is:
"That clauses 2 and 3 stand part of the Bill."

The motion was adopted.

Clauses 2 and 3 were added to the Bill.
Clause 1, the Enacting Formula and the Long Title were added to the Bill.

SHRI SALMAN KHURSHEED: I beg to move:
"That the Bill be passed."
MR. CHAIRMAN: The question is:
"That the Bill be passed.”

The motion was adopted.



