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Title: Discussion on the Repatriation of Prisoners (Amendment) Bill, 2010.(Bill Passed)

THE MINISTER OF HOME AFFAIRS (SHRI P. CHIDAMBARAM): Mr. Chairman, | beg to move:

"That the Bill to amend the Repatriation of Prisoners Act, 2003, be taken into consideration."

Sir, the Repatriation of Prisoners Act, 2003 provides for the transfer of certain prisoners from India to a country or

place outside India and from a country or place outside India into India. The Act came into force on 1st January 2004.
Section 5, Sub-section 2, Clause-C of the Act provides that prisoners who have been convicted for an offence under Martial
Law are not to be considered for repatriation.

We have discovered that the use of the phrase 'Martial Law' was wrong. The correct phrase that should have been used
is 'Military Law'. 'Martial Law' has a particular meaning and 'Military Law' has another meaning. 'Martial Law' is when the
military has taken over the Government of the country and all rules are framed by the military and the administration of justice
is under the control of the military. Then, the phrase is 'Martial Law', when there is military dictatorship.

Military law means law applicable to military courts. The administration is civil administration, but military courts are set up and
that is military law. Therefore, the correct expression that should have been used is 'military law'. | do not know how this
mistake happened in 2003. The phrase 'martial law' had come into the Bill whereas the phrase 'military law' should have been
used. This is an anomaly, this is an error and | think, this should be corrected. Therefore, we are moving the amendment that
the phrase 'martial law' be replaced by the phrase 'military law'.

| would request the hon. Members to support the Bill.

MR. CHAIRMAN : Motion moved:

"That the Bill to amend the Repatriation of Prisoners Act, 2003, be taken into consideration."
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MR. CHAIRMAN : Shri P. R. Natarajan — Not present.



Shri Prabodh Panda.

SHRI PRABODH PANDA (MIDNAPORE): Mr. Chairman, Sir, this amendment is very simple and the scope is very limited. So,
| do support this amendment Bill.

The Bill seeks to amend the Repatriation of Prisoners Act, 2003. The Act allows the foreign prisoners to be transferred to the
country of their origin, to serve the remaining part of their sentence, and the prisoners of Indian origin convicted by foreign
courts, to serve their sentence in India.

The sufficient explanation given is that it is to change the words 'martial law’ to 'military law'. The explanation given is, the words
'martial law' are not relevant in the Indian context and are present in the Act because of a clerical error. It has been reported
that the Home Secretary explained to the Standing Committee that military law means the law applicable to Armed Forces and
martial law is a law declared by the Army when it takes over a country. Our country is neither ruled by the military and nor our
country has been taken over by any military power. So, this martial law is not relevant to our country and hence | support it.

My question is, if a prisoner of Indian origin is convicted in a foreign country and if he is convicted under violation of martial
law then what should be our attitude. Martial law is not relevant in the Indian context but in case a person has violated the
martial law of other country then how would it be addressed? It is an occasion for us at least to know as to how many Indian
origin prisoners are languishing in the prisons of other countries. | would in particular like to know about the poor fishermen
engaged in marine fishery. Lakhs and lakhs of fishermen are engaged in marine fisheries and a number of them have already
been arrested abroad and are languishing in foreign jails. | would like to know whether the Government has any information in
this regard, if so, please apprise us of the number of Indian origin prisoners languishing in foreign jails.

With these words, | support this Bill.
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SHRI B. MAHTAB (CUTTACK): Mr. Chairman, thank you. | stand here to support the amendment that has been brought by the
hon. Home Minister in this Bill. No doubt, it has a very limited purpose. But it has to be considered both the ways - the transfer
or repatriation of prisoners from India to other countries and the transfer or repatriation of prisoners from other countries to
India. The discussion should be on both fronts. When we say prisoners, we mean those who are recognised. They are known
people — known to the State, known to our country, known to the respective States which have convicted them or who are
prisoners under trial who have been put behind bars in different countries. If they want to come back and serve the remaining
part of their sentence in our country, then they have to apply. Accordingly, our Government have to recognise that and have to
place them in a specific jail. An assurance has to be given and accordingly an agreement has to be made.

Similarly, if a foreign national is convicted in our country and if he seeks to be imprisoned in his own home land, then we have
to go for an agreement. For that this law is necessary and this has a wider impact. The point that | would like to put forward for
the consideration of the Government and for all of us who are deliberating on this Bill is that there are a large number of people
who are put behind bars but are not recognised by the respective State.

When Shri Pranab Mukherjee was in-charge of the Ministry of Defence during the last term of the UPA-I Government, at that
time | had drawn his attention to two instances concerning two soldiers. Both the soldiers were from my constituency. | have



my doubts as to why they transgressed the border or the Line of Control. But they were apprehended by the Pakistan
Government. A letter had come from a different source that these two persons have been imprisoned in Pakistan. When |
pursued that matter, the Armed Forces did not recognise them as their soldiers. It is not a case of fishermen transgressing
into the waters of Sri Lanka. There are many who transgress the border. Shepherds also transgress the border because we
do not have a demarcated border. Some people from the other side also come to our side. We have seen instances where
young boys cross the border to see films or to see the cinema stars in Mumbai.

They have been apprehended and they have also been sent back. They are not termed as prisoners. But, | think, this is a
humanitarian aspect which we should also look into when you are considering about repatriation of prisoners.

Sir, this reminds me of one incident when a freedom fighter was apprehended and was convicted in Britain during the struggle
for freedom. While he was being transported by ship, he ran out from the ship and entered into the borders of France where
he was apprehended and again he was handed over to the British authority. We have his photo in the Central Hall today. That
is a part of repatriation because France and England had an agreement during that period and even they have it now. But my
point here is this. Are our jails equipped enough to take the load of these types of prisoners who will be transported from
outside and how many such foreign nationals are convicted and are languishing in our prisons who are seeking to go back to
their own country and serve the sentence in their country? | think that will throw some light on the situation that is prevalent in
our country and the system of our jurisprudence that has convicted them.

Sir, with these words, | support the Bill.
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REPATRIATION OF PRISONERS (AMENDMENT) BILL - 2010 Contd.
SHRI P. KUMAR (TIRUCHIRAPPALLI): Sir on behalf of AIADMK, | welcome this Bill with regard to the proposed amendment.

Sir, at the outset, | wish to state that the words “martial law' are not relevant in the contemporary Indian context. It is also
necessary to state that the words “martial law' were inserted due to oversight. | appeal that these types of mistakes should not
be repeated in future.

| also want to state that the fishermen of Tamil Nadu are being killed by the Sri Lankan Government against the principles of
International law. The fishermen are often subjected to hardships by the Sri Lankan Government.

Sir, our leader, Dr. Jayalalithaa had on several occasions condemned the act of the Sri Lankan Government. | would,
therefore, request the Government of India to protect the Indian fishermen from being subjected to kiling by the Sri Lankan
Government.
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SHRI MOHAMMED E.T. BASHEER (PONNANI): Mr. Chairman, Sir, thank you very much for giving me this opportunity.

Sir, as correctly mentioned by the hon. Minister, the scope of this Bill is very limited. There is only a slight modification
replacing one word with another word, 'military law' in place of 'martial law'.

The Standing Committee on this subject has also given the reason for that. Martial law is not found relevant in the Indian
context and it should be replaced with the word 'military law'. It was also stated that the Ministry of Law and Justice was
consulted in this matter, and that the Ministry advised that the proposed change should be made in this Act. That part is okay.

But, Sir, this small piece of legislation brings a very serious thing to our notice, as correctly mentioned by others.

Sir, the editorial written in the daily, The Hindu on 14! September, 2010 is an eye-opener in this. | would like to quite the
relevant portion of that editorial. It says:

"Dealing with India-Pakistan prisoners - Nothing could be more repulsive in modern-day diplomacy than a
country arresting civilian nationals of another country and then cynically using them as bargaining chips in
bilateral issues. Yet India and Pakistan have followed this egregious practice for decades. They have kept
hundreds of people from the other side in their jails, releasing them only when it suits one or both governments,
irrespective of when an individual prisoner completed his sentence. Some of these hapless cross-border
prisoners end up spending as long as two decades in jail for offences such as smuggling, overstaying their visa,
or crossing the border illegally. Almost all of them are poor; at the time of their arrest, some are not even aware
of committing an offence. Clearly, the fishermen who regularly get arrested in the Arabian Sea for crossing the
international boundary line do so only for livelihood reasons. &€;"

Itis really an eye-opener.

Sir, as correctly mentioned by other Members, | am of the opinion that these kinds of matters deserve very
serious attention.

Now, | come to the other thing, that is, the bad plight of Indians in Sri Lanka. My learned friend was also saying
about that. | myself had raised a submission in this august body during the last Session. Now, there is a development in
that.

The Member of Parliament, Shri Thirumaavalavan from Tamil Nadu was trying to meet the fishermen and he was
not allowed to meet them. The report says like that. The heading of that news item is: "India in talks with Sri Lanka to
bring back the Indian prisoners languishing in jails in that country."

It says:

"External Affairs Minister S.M. Krishna has said the government is in talks with Sri Lanka to bring back the Indian
prisoners languishing in jails in that country.

We have been in discussions with the Sri Lankan government on the matter and continue to pursue it vigorously
keeping in mind the humanitarian aspect," Krishna told Thol. Thirumaavalavan, VCK MP from Tamil Nadu. a€} "

He was replying to his letter.
It further says:

"The foreign minister, in a written reply to him, informed: Both sides are working towards finalizing an 'Agreement
on the Transfer of Sentenced Persons'.

We will shortly send a delegation to Colombo to negotiate the finalized draft text," Krishna said in his letter, a
copy of which is with IANS.



Indian prisoners in Sri Lanka allege that officials at the Indian mission are not bothered about their plight. One of
them told IANS that some had spent as many as 16 years in captivity and added that Indian authorities were
making no efforts to get them released. "

It is a sad plight. | am requesting the hon. Minister to take up this matter not only in a legal way but it should be dealt in a
political way also. India is having very good relation with our neighbouring countries. Whether it is Pakistan or Sri Lanka, we
must make our maximum effort to get the things done.

Towards the end, | would like to say one more thing, that is, in respect of U.A.E. In a reply in Rajya Sabha, hon. Overseas
Indian Affairs Minister, Shri Vayalar Ravi stated:

"A total of 3095 Indians are serving jail sentences in six Gulf countries; 1361 in U.A.E, 1226 in Saudi Arabia, 263
in Kuwait, 126 in Oman, 91 in Bahrain and 28 in Qatar."

There is a happy report in this. In January, 2011, a meeting with the Deputy Custodian of Holy Mosque, Prince Sultan Bin
Abdulaziz Al Saud, approved a prisoner transfer deal with India. An Extradition Agreement and Transfer of Sentenced Persons

Agreement between the Kingdom of Saudi Arabia and the Republic of India were signed on 2gth February, 2010, one year
back. Even after one year, it has not been materialized.

What | am saying is that it is a denial of justice. On flimsy ground, innocent persons are kept in custody. | would request the
Government, as pointed out by me earlier, that the matter should be taken up not only within the legal framework but also
politically, whatever may be the relations of Indian Republic with Saudi Arabia. Our Prime Minister had visited Saudi Arabia.
He was given a red carpet reception. It was a historical reception Saudi Arabia had given to our hon. Prime Minister. | would
request the Government that we must use our good office to get the things done. With this humble submission, | support this
Bill.
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(Shri P.C. Chacko in the Chair)
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THE MINISTER OF HOME AFFAIRS (SHRI P. CHIDAMBARAM): Mr. Chairman, Sir, | am grateful to the hon. Members for
supporting the amendment Bill. As | said in my opening remarks, it is a mistake. It is not important when the mistake was

committed. It was a mistake. The Bill became law on 15t January, 2004. We have discovered the mistake now and we are
correcting the mistake. | am grateful that all of you have supported the correction.

Sir, the scope of the Bill is extremely limited. The parent Act applies only to prisoners and 'prisoner' means a person
undergoing a sentence of imprisonment under an order passed by a criminal court. It does not apply to undertrails and it does
not apply to any other detenue. It applies only to prisoner who has been convicted by a competent criminal court of a country.

Secondly, the Act itself applies only if India has a treaty with another country. In fact, this Act came into force on 1 St January,
2004 and it is only in the last six years that we have begun to enter into treaties with other countries. The first agreement was
signed with the United Kingdom on 18.02.2005. The most recent agreement was signed with Sri Lanka which became effective
in December, 2010. We have signed agreements with only 11 countries — the United Kingdom, Mauritius, Bulgaria, Cambodia,
Egypt, France, Bangladesh, Korea, Saudi Arabia, Sri Lanka and Iran. Negotiations have concluded with five other countries —
Canada, Israel, Hong Kong, Brazil and Italy — but the agreements have not yet been signed.
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SHRI P. CHIDAMBARAM: We have to negotiate. It is not as though we can say 'sign tomorrow'. Each one has to be
negotiated with that country. That country must have a law similar to our law.

Therefore, this is a process which started only on 1t January, 2004. We are now in the beginning of 2011. As we sign
agreements with more countries, as more countries have similar laws and they are willing to sign agreements with us, then
perhaps this law can apply to more countries.

The second aspect | wish to clarify is that each country has its own law. Like we have this law, the 2003 Act, they have
their own law. A prisoner who is a foreign national in an Indian prison must apply to the Indian Government that he may be
repatriated to his home country to serve the remainder of his term there. That country under its law must agree to accept the
prisoner. So, there is an elaborate procedure set out in Section 4 to Section 11 of the Act by which a foreign national
undergoing a sentence in an Indian jail, after being convicted by an Indian criminal court, can apply to be repatriated to that
country to serve the remainder of his sentence.

Similarly, under Section 12, an Indian national undergoing a sentence of imprisonment in a foreign country, after being
convicted by a criminal court of that country, can apply to that country that he must serve the remainder of his sentence in an
Indian prison. There is an elaborate procedure. It is not as though we can demand that the prisoner be transferred or they can
demand that the prisoner be given. The prisoner must apply. In many cases, prisoners, who have been sentenced to short
terms of imprisonment, say six months or one year, would not want to go through this elaborate procedure. They will undergo
the sentence in the prison in which they find themselves.

We have repatriated five British prisoners to the United Kingdom after this law became operational and agreements have been
signed, and one more is under consideration. We have brought back 12 Indian prisoners from Mauritius, and three more are
in the process.

So, | think that we must understand the scope of the law. It is a very limited law. Why are we making the change? It is
because if anyone has been convicted by a military court under military law, then he is not entitled to the benefit of this Act. If
a foreign national has been convicted by the Indian military court for violating a military law, then we are certainly not going to
allow him to go back to that country to serve his sentence.

Who is convicted in a military court? Usually, it is spies. Therefore, there is an exception, and the exception is anyone
convicted under the military law. But, unfortunately, the word used was 'martial law'. | have explained that 'martial law' is when
there is military dictatorship is in the country. We are a democracy, and we are not a military dictatorship. Therefore, the
appropriate phrase is military law and not 'martial law'. We are making that correction.

With these words, | would request that the Bill be passed.

MR. CHAIRMAN : The House will now take up motion for consideration of the Bill.
The question is:

"That the Bill to amend the Repatriation of Prisoners Act, 2003, be taken into consideration."
The motion was adopted.
MR. CHAIRMAN: The House will now take up clause-by-clause consideration of the Bill. The question is:

"That clause 2 stand part of the Bill."

The motion was adopted.



Clause 1 Short title
Amendment made:
Page 1, line 3, --
for "the Repatriation of Prisoners (Amendment) Act, 2010"
substitute "the Repatriation of Prisoners (Amendment) Act, 2011", (2)
(Shri P. Chidambaram)
MR. CHAIRMAN: The question is:
"That clause 1, as amended, stand part of the Bill."
The motion was adopted.

Clause 1, as amended, was added to the Bill.

Enacting Formula
Amendment made:
Page 1, line 1, --
for "Sixty-first"

substitute "Sixty-second". (1) (Shri P. Chidambaram)

MR. CHAIRMAN: The question is:
"That the Enacting Formula, as amended, stand part of the Bill."
The motion was adopted.
The Enacting Formula, as amended, was added to the Bill.

The Title was added to the Bill.

SHRI P. CHIDAMBARAM : | beg to move:

"That the Bill, as amended, be passed."
MR. CHAIRMAN: The question is:

"That the Bill, as amended, be passed."

The motion was adopted.



