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Title: Discussion on the Constitution (One Hundred and Twenty-First Amendment) Bill, 2014 (Insertion of New Articles 124A, 124B and 124C) and
National Judicial Appointments Commission Bill, 2014.

HON. SPEAKER: Before we take up the combined discussion on the Motions for consideration of the Constitution (One Hundred and Twenty-First
Amendment) Bill, 2014 and the National Judicial Appointments Commission Bill, 2014, the time has to be allotted for discussion. If the House agrees,
we may allot two hours for this discussion. Is it sufficient for this?
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HON. SPEAKER: All right. Three hours are allotted.

THE MINISTER OF COMMUNICATIONS AND INFORMATION TECHNOLOGY AND MINISTER OF LAW AND JUSTICE (SHRI RAVI SHANKAR PRASAD):
Madam, I beg to move*:

*Moved with the recommendation of the President

"That the Bill further to amend the Constitution of India, be taken into consideration.”
and

"That the Bill to regulate the procedure to be followed by the National Judicial Appointments Commission for recommending persons for
appointment as the Chief Justice of India and other Judges of the Supreme Court and Chief Justices and other Judges of High Courts and
for their transfers and for matters connected therewith or incidental thereto, be taken into consideration.”

Madam, I am indeed very very grateful for hon. the Speaker, this House, all the Members, Shri Kharge and my other colleagues in the
Opposition and hon. Members for permitting me to put this Bill of great historical importance for consideration of this august House.

I will come to the rationale of this Bill subsequently. But, I would like to make two initial observations, at the very outset. We all have the
highest respect for the institution of judiciary. We all fully trust in the independence, in the integrity of the great institution of judiciary. Speaking for
us, I would like to share with this House that many of us in our earlier student days' activism, have fought for the independence of judiciary. I am
referring to seventies when there was a strain and stress on independence of judiciary, when there was a strain and stress on individual freedom
and also on the freedom of the Press. I am very assured to share with this House that many Members of the present Government including hon. the
Prime Minister himself have been in the forefront of that struggle which was basically designed to ensure the independence of judiciary, the media
freedom and the individual freedom.

When we save the respect of the institution of judiciary, we not only want it to be really independent but we also share, applaud the courage of the
institution of judiciary that let them be completely fearless too. It is because an independent judiciary is indeed the very bedrock of our constitutional
scheme of governance and of our democratic polity.

When I am standing today as the Law Minister of India, initiating a debate on such a historic Bill, I need also to salute the great judgments of the
Supreme Court and High Courts which have laid the foundation of the rule of law in India, the way they have developed many institutions to address
the concerns of the poor and under-privileged, to the genuine use of public interest litigations and also if there have been excesses by any of the
segments including the Executive, they have come whether in case of impropriety or corruption. These have been the real bedrock of our democratic
credentials that today judiciary is there as an institution for respect. But why is this Bill? It is indeed very important. I would also like to share it.

I would like to dispel one more issue here, at the very outset. I have seen some of the observations that we are rushing through the Bill. I want to
assure this House with all the emphasis and responsibility at my command that 'no', we are not at all rushing through the Bill.

13.00 hrs

What we are doing today, Madam Speaker, is basically the culmination of the exercise of the last twenty years. How many attempts have
been made, let me count. There was the 67t" Constitution (Amendment) Bill in 1990, the 82"d Constitution (Amendment) Bill in 1997, the 98th

Constitution (Amendment) Bill in 2003, and the 120" Constitution (Amendment) Bill, a component of Judicial Appointments Bill 2013 which the then
government was kind enough to bring. Therefore, there have been as many as four attempts in the last twenty years to have an amendment to the
Constitution as far as the appointments of judiciary are concerned.

How many reports have been there in the past? Let me share it with this august House today. There has been Justice Venkatachaliah Commission in



2003. Justice Venkatachaliah was the Chief Justice of India, a very eminent judge. There has been the Administrative Reforms Commission in 2007
under the very distinguished Chairmanship of Shri Veerappa Moily, I do not know if he is present here, which recommended that a National Judicial

Commission be established in whatever form and that the collegium system needs to be changed. The Law Commission of India in its 214th Report
in 2008 made its recommendation. I will refer to that subsequently.

There have been Parliamentary Standing Committee's 215t Report on Judges (Inquiry) Bill, 28t Report on Supreme Court (Number of Judges)

Bill, and the 44t Report on the Age of Retirement of Judges. Therefore, there have been four attempts for Constitutional amendment, and seven
recommendations by various Committees over the years, all emphasising that the collegium system of appointment for the hon. Judges of the High
Court, of the Supreme Court, and the Chief Justices, needs to be changed.

Madam, today I would like to share with this House as to how we have come here. It is very important that I do so. When the Constitution was
framed, great debate occurred as to what should be done and what should not be done. Various modes had been suggested. Three modes came to
great scrutiny. Should the President make the appointments himself? Should the President make the appointments in consultation with the
Executive? Should the President make the appointments in consultation with the Parliament? Or should the President make the appointments in
consultation with the Chief Justice of India? These were indeed the great issues which were matters of great concern and consideration.

Madam, ultimately Dr. Ambedkar in his very persuasive and very eloquent words stated that no, we need to consider that judiciary should be
independent, due credit and importance must be given to the office of the Chief Justice, and also the Executive must have a say. Therefore, article
124 for Supreme Court, and article 217 for the High Court were enacted stating inter afia that the President shall appoint the Chief Justice and the
Judges of Supreme Court, and while doing so he will certainly consult the Chief Justice. And while doing so for the High Court, consultation with the
Chief Justice of the High Court was also postulated. Therefore, it was a proper balance of the Executive and the Judiciary.

Madam, I would like to quote Dr. Ambedkar here, it is very important, about the role of Chief Justice. I have great personal regard for Dr.
Ambedkar, one of the finest visionaries India has ever produced. His outstanding ability, his understanding and his contribution in the working of the
Constitution and creation of the Constitution is indeed legendary. And I would request many of the young members of the Parliament to please read
the life of Dr. Ambedkar.

I would like to quote Dr. Ambedkar from the Constituent Assembly Debates. He said,

"With regard to the guestion of concurrence of the Chief Justice it seems to me that those who advocate the proposition seem to rely implicitly both
on the impartiality of the Chief Justice and the soundness of his judgement. I personally feel no doubt the Chief Justice is a very eminent person, but
after all the Chief Justice is a man with all the failings, all the sentiments, and all the prejudices which we common people have. And I think to allow
the Chief Justice practically a veto upon the appointment of judges is really to transfer the authority to the Chief Justice which we are not prepared
to vest in the President or the Government of the day. I, therefore, think that that is also a dangerous proposition.” Therefore, Dr. Ambedkar, while
framing the Constitution was very clear. Today, as the Law Minister of India, while moving this important Bill, I wish to salute Dr. Ambedkar, Shri
Jawaharlal Nehru, Sardar Patel and Dr. Rajendra Prasad for understanding the real wisdom of India's polity that there must be a healthy blend,
namely, the President must not have unbridled powers and the Chief Justice also must not have unbridled powers; there must be healthy co-
ordination and consultation. It worked very well.

There were some ups and downs when we heard about committed judiciary. That is a separate chapter altogether. Today, the people of India have
learnt how to trust the polity of India. They have the power and authority. They can unseat any political leader and any political party from power, be
it in the States or at the Centre. Surely, the maturity of Indian democracy has emerged which also recognises the supremacy of Parliament, respect
of Parliament and also the integrity and independence of the Judiciary. That is how it has grown over the years.

Now, today, I would like to share my experience. I had the privilege of working as a Minister of Law at a junior level in the Vajpayee Government. I
have also been a practising lawyer in Patna High Court and then Supreme Court. I had the occasion to see the works of Judiciary over the years,
apart from being an activist fighting in the JP Movement and anti-Emergency struggle. From 1950, till 1993, the system worked very well.
QOccasionally, there was stress.

Today, there is no pre-collegium appointee as a judge in India. Shri Kalyan Banerjee may correct me if I am wrong. All of them are appointed by the
collegium system, after 1993. I will come to that separately. Today, I would like to ask a question in this hon. House. Why do we not have judges
like VIR. Krishna Iyer? Why do we not have judges like H.R. Khanna? Today, this question has to be asked. The reason why I have taken the name of
H.R. Khanna is this. Individual freedom was under great stress in the 1970s. In the ADM Jabalpur Shukla case, when the Supreme Court gave a
judgement, I would say regretfully, that even if a detenu is killed in a prison there is no remedy, he held aloft the flag of liberty. I remember the New
York Times writing about him, 'If ever democracy will return to India, India must erect a plaque of gold for H.R. Khanna'. That has been the tradition
of judges of India. ...(Inferruptions)

SHRI KALYAN BANERJEE (SREERAMPURY): First take the name of Justice Bijan Mukherjee.

SHRI RAVI SHANKAR PRASAD: Bijan Mukherjee, Vivian Bose, Patanjali Sastri, S.R. Das — they are legends. ...(Interruptions)
SHRI KALYAN BANERIJEE: I am not objecting to it. But take the name of Justice Bijan Mukherjee first.

SHRI RAVI SHANKAR PRASAD: I agree with you. Therefore, we are very proud of the legend of judges.

When I am speaking here, let me share something with you all that there have also been flaws. Justice G.P. Singh was the Chief Justice of Jabalpur
High Court for five years. I call him a risfi of modern jurisprudence. He has written books on interpretation of statutes and they are quoted like an
authority. But it is also a fact that G.P. Singh could not come to the Supreme Court. Those are issues to be considered. Justice Mohammedali Currim
Chagla was a Chief Justice for 11 years in Bombay High Court but he also could not come to the Supreme Court. A brilliant judge, I salute him here.



In 1993 a judgement came. What was the judgement? Article 24 says that the President shall appoint a judge in consultation with the Supreme
Court Chief Justice and also the High Court Chief Justice in the case of High Courts. In fact, the substance of the judgement is, I say with great
respect, that the Chief Justice will appoint the judges in consultation with the President. That is how it became reversed. I am sorry to say that.
What was the message? 1t is that you will only have an informal arrangement to be communicated. You can seek a reconsideration of the proposals
made, and if the collegium in its wisdom decides to reiterate the decision, it is binding on you. Therefore, the role of the Executive became very very
limited. Yes, they have got the right to be consulted, namely, informed. But this was how it was re-read.

Madam, this issue has come about repeatedly. Today, I would like to share with you how this whole concern was expressed. The first concern came
from the Government, which sought a reference to the Supreme Court, under Article 143, the 'Second Judges Case'. In 1998, what the Supreme
Court did? It enlarged 'the Chief Justice with two judges' with 'the Chief Justice with four judges'. So, it became five. But the Collegium system said,
'For the independence of Judiciary, we are having these principles established'.

Madam, I say — and I think that the entire House is with me — that all of us want independence of Judiciary and give respect for that. But when I say
'independence of judiciary’, I must reiterate that the sanctity of Parliament is equally important, which we all need to appreciate. Sitting in
Parliament, we talk about it. We are the representatives of the people of India; we represent the diversity of India, the hope, aspiration and agony of
India; and all of us come here with a view that when we reflect them, we seek accountability of the Executive, and we also reflect the concern of the
people of India.

Surely, the supremacy of the Parliament is equally important. While I say that the independence of the Judiciary is important, separation of power is
equally a basic structure; it is also a part of the Constitution. Therefore, with Parliamentary democracy, integrity, independence, supremacy of
Parliament, and with integrity and independence of the Judiciary, and also by respecting the people's wish, the democracy functions.

I want to assure the hon. Members of this House that the Government has got no intention whatsoever to have any confrontation with the Judiciary
- no, not at all. We respect the Judiciary as an article of faith. But when we have come to have this Bill, we are seeking to only reiterate that the
Constitutional arrangement as envisaged, which has been reflected upon from time to time, by so many Commissions, Standing Committees with
wider consultation possible, needs to be reflected.

Madam, let me share with this hon. House, how the whole issue has been articulated from time to time. There was the 85 report of the Law
Commission. I want this to go on record for the information of the hon. Members and I quote:

"This Committee is aware that for this state of affairs, the Union Law Ministry is not blame-worthy. As the entire process of initiation of
proposal for appointment of new Judges is no longer the responsibility of the Executive, as a result of a decision of the Supreme Court,
though it was not contemplated in the Constitution, responsibility for judicial appointment now rests in the domain of the Judiciary. The
Union Law Minister is accountable to Parliament for the delay in filling up of the vacancies of judges, but he has functionally no
contribution to make. The Supreme Court read into the Constitution a power to appoint judges, that was not conferred upon it by the
text of the context. The underlying purpose of securing judicial independence was salutary, but the method of acquiring for the court,
the exclusive power, to appoint judges, by the process of judicial interpretation is open to question."

This is what the Law Commission report said.
Madam, late Justice J.S. Verma, a very eminent Judge, who wrote the judgment of 1993, clearly said this:

"My 1993 Judgment, which holds the field, was very much misunderstood and misused. It was in this context, that I said that the
working of the judgment, now, for some time, is raising serious questions, which cannot be called unreasonable. Therefore, some kind
of re-think is required. My Judgment says the appointment process of High Court and Supreme Court Judges is basically a joint or
participatory exercise, between the Executive and the Judiciary, both taking part in it."

Justice J. S. Verma, who wrote the 1993 Judgment, establishing the Collegium system, himself was critical that his Judgment has been
completely misread and not being properly used.

Madam Speaker, Justice Venkatachaliah, a distinguished Chief Justice, was heading the Constitution Review Commission formed by the Government
headed by Shri Vajpayee. I would like to assure my friends from the Opposition that we in the BJP have been supportive of the National Judicial
Commission right from day one. There have been views of some political parties to go to pre-1993 position but even during Vajpayee Government
our commitment was that. Even in 2009 our commitment was that. Even during 2014 Lok Sabha election our manifesto clearly stated that we
wanted a National Judicial Commission. Therefore, we have been quite consistent as far as this is concerned.

PROF. SAUGATA ROY (DUM DUM): Why are you then bringing a truncated Bill?...( Interruptions) This is a truncated Bill.
SHRI RAVI SHANKAR PRASAD: I will come to that.

Madam, I must acknowledge that Shri Kharge's Party, when the Congress was in power, also brought it as an enabling provision of a Bill and the rest
was a separate ordinary Bill. It was passed by the other House and then it came to the Lok Sabha. When the Bill was referred to the Standing
Committee, it recommended bringing the entire architecture into the Constitution itself and suggested not to bring an ordinary Bill. The Standing
Committee also recommended improvement in the ordinary Bill by laying down the procedure for appointment, etc. In fairness again the previous
Government brought an amendment to that Bill in the Lok Sabha but it lapsed because the House was dissolved. I have withdrawn that Bill.

In the present Bill, about which I will talk separately, all the recommendations of the Standing Committee have been substantially taken into
account. I will reply to that elaborately once I hear all the points during discussion. But Madam, I must say in all fairness, when I became the Law
Minister I started taking up this cause and the first thing I decided was that I will have proper fresh consultations with eminent people. The first
consultation I did was with an eminent jurist. I called a meeting. Justice A. Ahmadi, former Chief Justice of India, Shri V\N. Khare, former Chief
Justice, Shri Soli Sorabjee, Shri Fali Nariman, Shri Shanti Bhushan, Shri K. Parasaran, Shri K.K. Venugopal, Shri K.T.S. Tulsi, Justice A.P. Shah,



Chairman of the Law Commission, Prof. Madhava Menon, Shri Upendra Singh, Shri Anil B. Divan, the Chairman of Bar Council of India Bir singh Ji, the
present Attorney General, the present Solicitor General, Shri Arun Jaitley, in capacity of an eminent lawyer, all came and I presided over the
meeting. All except one supported the National Judicial Commission. Many could not come but I remember the former Chief Justice, Shri G.B.
Pattanaik rang me up saying that he could not come but he completely approve this proposal. Shri PP Rao, Shri Ashok Desai, Shri T.R.

Andhyarujina, Shri Harish Salve and Shri G.N. Vahanvati, all supported it. This was the widest consultation possible. Thereafter, as a Law Minister I
wrote personal letters to 26 Heads of political parties in India seeking their opinion. I am happy to announce, Madam, that both Shri Mulayam Singh
and Ram Gopal ji were kind enough to support the initiative. Ram Vilas Paswan Ji's Party also supported it. CPI, CP (M), Sudhakar Reddy and Shri
Prakash Karat wrote to me. Shri Tarig Anwar is here. Shri Sharad Pawar wrote to me. Madam Mayawati wrote to me. Madam
Jayalalaitha...( Interruptions)

SHRI P. KARUNAKARAN (KASARGOD): There are some reservations also. You just do not say that we have written to you.

SHRI RAVI SHANKAR PRASAD: I will come to that. You have a right to speak and I will reply to that. I am only telling what I did. I will come to that.
Just give me five minutes more.

I have regards for both hon. Mamata ji and hon. Jayalalitha Ji. They have given certain suggestions. I have tried to address that. I will come to that
separately. I also wrote to hon. Sonia ji. I am sure her Party's views will be known to me. I understand that she will be conveying her views. Shri
Sharad Yadav wrote to me. Almost all major political parties wrote to me. Madam, I must tell you in all fairmess that there have been some
suggestions made. We have accepted the spirit of some suggestions and with regard to others I will reply when points are made by the Members.
What is the architecture today and that is the last point I wish to say.

The National Judicial Commission shall be headed by the Chief Justice of India. It will have two senior most judges of the Supreme Court of India.
Law Minister shall be there. Two eminent persons are to be selected by the hon. Prime Minister, the Chief Justice of India and the Leader of
Opposition or the Leader of the largest Opposition Party in the Lok Sabha. One of the eminent persons shall be from Scheduled Castes, Scheduled
Tribes, OBC, women and minority. This is the whole architecture.

The National Judicial Commission have got the right and duty to make appointments to the posts of Chief Justices of the Supreme Court and
the High Court as also judges of the Supreme Court and the High Court. They will appoint men of ability and integrity. The senior most judge of the
Supreme Court shall be appointed as the Chief Justice if he is able.

Then, the details of their powers and regulations have been framed in the other Bill which I have moved separately which is to be considered
together with this Bill. What does it say? The National Judicial Commission shall make appointment of the judges of the Supreme Court. Apart from
taking eligibility criteria in the constitution, if they appoint a High Court judge to the Supreme Court, apart from seniority, his ability and merit will
also be considered. It has been mentioned clearly.

In case of the High Court, the name shall come from the Chief Justice, who will consult two senior most judges and as many other judges as
can be framed by regulation. Why this? We have got Allahabad High Court with nearly 100 judges and we have got Sikkim High Court and other High
Courts where the number of judges is small. We have got Calcutta High Court and Mumbai High Court where the number is big. Therefore, let
regulation decide as to how many other judges, the Chief Justice must consult. The Chief Justice will also consider the eminent lawyers of that High
Court as laid down by the regulation to be framed by the National Judicial Commission.

The law also says that the names recommended by the Chief Justice would also have separately the views of the Governor and the Chief
Minister of that State which shall go to the Commission. When I say, 'the Governor', I mean the Governor in the constitutional sense who has to act
on the aid and advice of the Chief Minister.

The Commission can also recommend names for a High Court but it also needs to be approved in the same manner from the High Court, the
Chief Justice, the Governor and the Chief Minister.

Madam, in conclusion, I would like to say two more things. If two members of the Commission oppose a recommendation, it shall not be
carried. Giving primacy to the judiciary, the Chief Justice, the two hon. judges, the Chief Justice is also a member of the three-member group to
appoint eminent persons and also the Chief of the High Court.

There is one more provision in this. The recommendations made by the Commission shall be accepted by the Government. However, if the
President of India makes a request, for given reason, to consider any proposal made, then the Commission will consider that and if the Commission
considers and reiterates its previous opinion, then it must be unanimous. This provision is only to give due deference to the highest constitutional
authority in India, that is, the President of India.

Madam, this is the brief architecture of the Bill. I will reply to other points when I hear the debate. Lastly, I have to make an appeal to this
House. I am not a Member of this House though I am in the other House for the last 14 years. But I always consider that the Lok Sabha is the
biggest panchayat of India. Apart from passing law and apart from giving majority to the Party to form the Government, as a panchayat it reflects
the aspiration of India, the ecstasy of India and the urges of India. That is the glorious tradition of this House.

With that tradition, today I am appealing to this House to rise above all considerations and show a great unity of purpose that this House has
a resolve to work in unison to ensure that the judiciary's dignity is properly maintained and we have a fair procedure for appointment of the High
Court and the Supreme Court judges. That is my appeal to this House.

dTTotolIeT 3rEeIgt AdlGen, 3 g ety A 521 Haml Acol B gt A A andler @ g b a1 g a1 B Ao, Asmwefifer, ciwefifer sitz snenail @1 yedtow &, smet @1 &
dftraii 8, amu seler sy

seton 8 wg w2 § el are wemE war g



HON. SPEAKER: Motions moved:
"That the Bill further to amend the Constitution of India, be taken into consideration.”
and

"That the Bill to regulate the procedure to be followed by the National Judicial Appointments Commission for recommending persons for
appointment as the Chief Justice of India and other Judges of the Supreme Court and Chief Justices and other Judges of High Courts and
for their transfers and for matters connected therewith or incidental thereto, be taken into consideration."

DR. M. THAMBIDURALI (KARUR): Madam, we have given notice for some amendments to the Bill and they should be considered.
HON. SPEAKER: The House stands adjourned to meet again at 2.00 p.m.

13.25 hrs
The Lok Sabha then adjourned for Lunch
till Fourteen of the Clock.

The Lok Sabha re-assembled after Lunch at Three minutes
past Fourteen of the Clock.

(Dr. M.Thambidurai in the Chair)

THE MINISTER OF URBAN DEVELOPMENT, MINISTER OF HOUSING AND URBAN POVERTY ALLEVIATION AND MINISTER OF PARLIAMENTARY

AFFAIRS (SHRI M. VENKAIAH NAIDU): Mr. Chairman, Sir, I have a small request to make to the hon. Members. The President of India is coming for

a function to Parliament House at 6.15 p.m. The Members are supposed to be seated in their seats by 5.45 p.m. The programme is about
presentation of the best Parliamentarian Award. That being the case, we have to adjourn the House at 5.30 p.m. Keeping that in mind, the debate
and discussion on the Bill has to be adjusted in that manner because it is a Constitution Amendment Bill which would mean that we will have to go
for voting for four times, that too manually by distributing slips since seat allocation is yet to be completed. Keeping that in view, I would like to
request all the political parties to field one speaker each and also keep the time constraint in mind. I have no problems otherwise. After the Bill is
passed in this House it has to go to the Rajya Sabha and then to the hon. President for getting his signature and time left with us is very limited. So,
I request the entire House to keep this fact in mind and accordingly cooperate.

SHRI M. VEERAPPA MOILY (CHIKKABALLAPUR): Mr. Chairman, Sir, in fact, these two Bills — one a Constitution Amendment and the other one a
regular Bill — are very important and unique Bills. The hon. Law Minister has explained the scope and also the history of Judiciary in all these years.

Thomas Jefferson said that the judiciary independent of a king or executive alone is a good thing but independence of the will of the nation is
a solatium at least in a Republican Government. It is quite unfortunate that such an important issue like this has become a controversy. In fact,
there should have been a national consensus on this issue. It should not have been said on the background of political executive versus judiciary.
This is not a good trend. This kind of a friction or a conflict between the political executive and the judiciary is an unfortunate development. Why has
this proposal, particularly after 1993, not been pushed up? It is only to ensure that there is no conflict or no friction. We need to arrive at a certain
consensus so that, by and large, it was acceptable both by the judiciary and the political executive.

I remember that in 2003 itself we have moved a Constitution Amendment and also a Bill in this regard. Right from 2008, we have been
working on this Bill. In fact, when I was the Law Minister, I conducted a lot of national consultations which included an important consultation
meeting of the political executive including the Prime Minister, the then Chief Justice of India, all the judges of the High Courts, all the Chief Justices
of High Courts and also eminent jurists. A two-day conclave was held with regard to the judicial reforms which included the appointment of judges.
By and large, a consensus really emerged out of that meeting.

Thereafter, we wanted to see that this consensus is evolved. We are not concerned with who is having an upper hand. We are not for
upmanship. Ultimately, our concern is on the kind of appointment system which should prevail in the country which is good for the nation. That is
why, I said that it should ultimately reflect the will of the nation and not merely the will of the judiciary and the political executive. It is the question



which we have to put to ourselves. Within ourselves, we have to think on whether we are thinking about the welfare of the nation or not. The judicial
system ultimately depends upon the performance of the judges and access to justice. We were on the track of quest of justice not only after the
Independence but even earlier also. That is where, this becomes very important. After the birth of the collegium system, it started in the first judge's
case wherein, while presiding over that judge's case, the then Chief Justice of India, Justice P.N. Bhagwati said:

"The Chief Justice of India, the Chief Justice of the High Court and such other Judges of the High Court and of the Supreme Court, as the
Central Government may deem it necessary to consult, are merely constitutional functionaries having a consultative role and the power
of appointment resides solely and exclusively in the Central Government.”

Justice PN. Bhagwati has said this in that judgement when he was presiding over that case. But thereafter what has happened? In 1993, in the
second judges case, the Supreme Court led by the former Chief Justice of India at that time, Justice 1.S. Verma, overruled the first judges case. In
fact, this was subsequently regretted by him. He said that it was not his intention. Our Law Minister has also mentioned this while introducing the
Bill for consideration. He regretted it a number of times. I took him around the country for national consultation. In every platform, he did admit that
he committed a wrong. Of course, some times he said that it was misinterpreted. There is no misinterpretation at all. It was clear that he
committed a mistake. But he could not do anything because by that time he had laid down the office as Chief Justice of India. What could he do? It
was late. In fact, he went on to hold that the selection should be held as a result of a participatory consultative process in which the executive
should have the power to act as a mere check on the exercise of power by the Chief Justice of India, to achieve the constitutional purpose. The
entire thing was diluted by that judgement.

I am looking at another judgement. Chief Justice of India at that time, Justice S.P. Bharucha, has really put the last nail in the consultative
process. What has he said? He said: "Collegium system of appointing judges to the High Court is of particular relevance for our purposes. The
collegium must take into account the opinion of the Chief Justice of India, which would be given the greatest weight — he gave the greatest weight
— the views of other judges of the High Court who may have been consulted and the views of the colleagues on the Supreme Court bench who are
conversant with the affairs of the concerned High Court." This is how the whole thing was reversed. Thereafter, all of us tried to undertake an
exercise and this is where we are now. In fact, freedom and independence of judiciary were not just confined to appointments. It means that both
the institution of judiciary and independent judges are separate and free from interference from other branches of the Government, namely executive
and legislature. Be political parties, other powerful interest or individuals, that individual judge or magistrate is independent and at liberty to take a
decision without pressure, inducement or promise from any source whatsoever. This is where they will have to be independent. They should not be
interfered with.

In fact, the Constitution is very clear with regard to the power vested with the political executive. Article 124 vests the power of appointment
of Chief Justice of India and the judges to the Supreme Court with the President. It is stipulated that the President shall appoint judge of the
Supreme Court after consultation with such of the judges of the Supreme Court and of the High Court as the President may deem necessary. The
appointment of judges of the High Court is also made by the President of India. The President has to consult the Chief Justice of India, the Governor
of the State and the Chief Justice of the High Court concerned.

Earlier, I was also a Chief Minister. We used to be consulted by the High Court Chief Justices. We used to write a joint letter to the Governor and the

Governor used to make a recommendation to the Law Ministry. Informally that has been followed. That was not done away with. We used to get
such letters from the Chief Minister when I was the Law Minister in the Government of India. We used to give weightage, but at the same time it
was not formalised. That is not quite mandatory. Chief Justices can write letters straightaway to the Law Ministry and get things done.
Subsequently, the National Commission to review the working of the Constitution which was headed by the former Chief Justice of India Justice M.N.
Venkatachaliah, also said that there should be a National Commission.

The National Commission should have the effective participation of both the Executive and the judicial wing of the State (integrated scheme for
missionary for appointment of Judges). There is no question as to who should have the upper hand or who should have a better voice but they said
that there should be appropriate balance.

Now, you have introduced a Bill, in fact, the 2013 Bill — both are Constitution Amendment Bills. In fact, the 2013 Bill was introduced by us, the
UPA Government. You have not made many changes but there are two very important changes which is a matter of concern. One important change
is about the veto power. If any one of the two Members of the Commission objects, then, you can go ahead. That is the veto power. This is what the
Judiciary is worried about. It may end up with no decision at all. It may be impractical or this may give rise to a lot of conflicts between the Judiciary
and the Executive. I think, a lot of consultation should have been gone into as this is an important component or element which you have introduced
in this Bill in variance to our Bill or the Constitution Amendment Bill. Maybe this can work. Otherwise, some other formula would have worked if no
agreement is arrived at because after all it is three versus three. The total Members in the Judicial Commission is six. Three sometime may take one
side; and the other three may take the other side. It should have been an odd number. That would have saved the situation. It leads to no decision.
Even if a decision is taken, the CJI as a Chairman could have a voice in this. That would have satisfied the Chief Justice of India.

I think, while preserving the integrity and independence of Judiciary, which is a must, we should ensure that that works. That has not been
seriously taken into account. I don't know why veto power has been introduced. Veto power is not that democratic process, according to me. There
is some sort of unilateral decision to be imposed on a system, which may not be taken well and that will lead to lot of problems. Who are these
eminent persons who should be qualified themselves as the Members? Are there any guidelines? Maybe, you should provide guidelines. At least in
the rules which would be framed you can define as to who are these eminent persons. Otherwise, anybody can be eminent person.

While selecting one of the Members, one of them should hail from the SC/ST/OBC, minority and women. In these days of gender justice, you
should have made a woman compulsory as a Member of the Commission. I think, you are outdated. The system should not be an outdated one. I
would put it in that way. You have to seriously consider this. It should have been mandated. Earlier, we have given some rotation system but even



that rotation system is given up, if I am correct. Consequently, the same category of people may be repeated continuously. One term, two term or
any number of terms; of course, same person cannot be continued after three years. But the same category of persons can be continued, which
would lead to some arbitrariness; that may lead to some denial of an inclusive society. Diversity should have been the core theme of this entire
exercise. You have not considered that. You know it very well as the Law Minister. I have also functioned as the Law Minister. According to my
reading, it does not provide for that. There should be some plurality which, I find, is totally lacking in this Bill, Maybe, the Minister can come out with
some amendment. He should please think of that amendment.

In addition to that, in many conferences, I used to tell the Chief Justices of High Courts and also the Judges of the Supreme Court, including the Chief
Justice, to get one SC judge, at least, in the Supreme Court. As regards women, there is a total bias, unfortunately, in the Judiciary against women. I
struggled to get one woman Supreme Court Judge. There also, a lot of things were said against that particular lady. But still we could get her for the
first time. We are not getting them actually.

If this is the kind of traditional approach to appointment of judges, how do we cure it? I thought that, when you considered this, you would definitely
provide a solution to this problem to get plurality. Even Backward Classes are not getting adequate representation in the Judiciary, forget about
adequate representation, sometimes they have no representation at all. With regard to minorities, it is very difficult to pick them up. They also have
no representation. Women have no representation at all in many of the High Courts. Even in the Supreme Court, there is only one woman judge.
Now, of course, the Government said that there should be one more.

I think these are all very serious matters. I would like to say that the Judiciary should reflect the plurality of society. You need to provide for that
because this is the body which gives direct justice and if the composition of the Supreme Court and High Courts themselves is such that there is no
proper representation to these classes of people, then it is not fair Let us not talk about accessibility. I think there should be some in-built system
for having plurality in the higher judiciary and to have social justice. According to me, any justice system without social justice is no justice at all. We
need to provide that kind of redressal. I am not referring to every other aspect of it. But I know very well that even in the advanced countries like
USA, UK, France, Germany etc., they have demonstrated their concern for social justice. There again, the appointment of judges are made by the
political executive or by the Senate or by the Presidents of the respective countries or they are elected through the elected bodies. There is no
comparison with our existing system wherein judges appoint themselves. It is only available in this country where the judges appoint themselves.
This kind of a system is not there in any of these countries.

Sir, in fact, I was the Chairman of the Second Administrative Reforms Commission and I have illustrated how the systems work in many of these
developed countries. So, the Judiciary should reflect the Legislature, should reflect the political executive because they reflect the society as such.
There is no ghettoing the justice delivery system. We are accustomed to it. We are colonizing our mind, ghettoing it, making an exclusive society as
such. I think we have to give up that. I thought, you will bring a comprehensive amendment taking advantage of your mandate. I am sorry to say, it
is only a patch-up. It is not an integrated approach. In fact, I must tell you that even while selecting the Judges of the High Court, what is the kind of
the quality? It is very selective. I know — I was a Chief Minister — how it was very selective. Forget about the various sections but at least some
efficient people should be there.I can tell you, even the briefless lawyer ends up as a Chief Justice of India. That is our system.I am not
exaggerating. A briefless lawyer can also become the CJI of this country. This is the great defect. How do you undo it? Forget about the Chief
Justices of High Courts. This can happen. Then what kind of an efficient system is there? That is why, there is all this pendency.

I proposed one system; I brought in a Bill called the All India Judicial Service. You kindly look into that. The idea in bringing the All India Judicial
Service is to appoint District Judges directly. Tomorrow, you can make those Judges directly as High Court Judges. After selection, they serve for
some time. With a minimum service, you can make them High Court Judges directly. Otherwise, either you get the people who are at the verge of
retirement or even the promotee Judges or the Judges directly also. I think this is a fresh category which can go up the ladder up to the Supreme
Court. Best quality of lawyers will join as District Judges. Otherwise you cannot attract them. How do you attract them? There should be an
incentive system to attract the best type of Judges, the best talents there just like IAS, IPS. Direct appointment of District Judges, of course, for
some time, was opposed by all the Chief Ministers. But in the last meeting, I do not exactly remember the year, I think, may be in 2009 or 2010
when we convened a meeting of all the Chief Justices of the High Courts including the Law Ministers. Then, consensus emerged for the first time
that the All India Judicial Services should be attempted to. That decision was there on record. I think we have to push up that to get the best quality
of judges. Best men will be there in the Courts.

Some time, we never used to have people with the best academic education; now we have. We started the experiment in Bangalore with the
National Law School University. We laid a lot of encouragement to that. Today it has ended with 14 such Law School Universities which includes the
University in Kolkata. The best of the talent is coming. They are all again going abroad taking appointment. It is because, opening is there. I thought
that I must have another 14 Law School Universities in the country. Every State should have one University. I think, this is how we can produce the
quality. I think, they are much sought after, better paid than the graduates from the IITs and the IIMs. Everybody thought Law is not a good course.
When we all joined the Law courses, everybody would say, this is the last resort. Now, this has become the first resort. Even the people who have
completed MBBS, even the IIM, even the IIT, they would like to have another qualification; particularly they join the law profession. This has
happened. There is a turnover. But thereafter what happens? Suppose you have provided for direct appointment of District Judges, they would have
joined. There is a good avenue. It is not that everybody can very successfully commence the practice. Unless they get into a good, eminent, senior
post, they may not get that ladder. That is why they go abroad. I think it is a brain drain. You need to contain that. This is what I wanted. There is
an important statement given by a former judge of the Supreme Court that one of the best kept secrets in this country is the appointment of judges.
That means there is no transparency at all. Whom are you appointing? With what background are you appointing a person? Nobody knows it.
Ultimately you land up with a corrupt judge or land up with a judge who is most inefficient and cannot understand the law of the land. He will not
reflect society's feelings and aspirations at all. This is what we need to look into.

Justice VIN. Khare was in favour of doing away with the collegium system and introduces it. I must say that the time has come when we
should do it but we also need to address the concerns of the judiciary. Simply by drawing some conclusions and saying that all pre-collegium judges
are bad, is not correct. The collegium has produced best judges for this country and for this world. Look at Justice Chandrachud or Justice PN.
Bhagwati, they were all produced by this pre-collegium system. Nobody could say that they were politically appointed. They were all culled out like



Justice Krishna Iyer. It is wrong to say that. At the same time, it is equally important to say that you cannot draw this inference that all those judges
who are appointed by this present collegium system are bad. You are hurting them by doing this.

I know that there are some unfortunate recent developments. Some judges, who served as Chief Justices of the Supreme Court, start criticising it.
You can criticise it but there should be a constructive criticism. At the time of giving up this collegium system, there should be a grace and honour.
Do not condemn and dishonour it. We are all products of this collegium system. Do you want to say that it is bad? I do not think so. It is exceptional.
Bad is exceptional. As far as our judges are concerned, I must tell you, by and large that we have the best judiciary system. We are proud of it. Let
us honour it. Exception cannot be the rule. We have the best set of judges. Maybe a few black sheeps would be there, they are everywhere. Every
judge is a reflection of society. The Parliament is a reflection of society. Every institution is a reflection of this contemporaneous society. You cannot
say that every Parliamentarian is an ideal Parliamentarian. You cannot say that. Likewise, every judge cannot be an ideal judge. There will be
inadequacy and deficit but that inadequacy and deficit will have to be made up by a system. There can be a system in the governance; a system in
the electoral process; and a system in the judiciary. The judiciary cannot live without a system. There should be a governance system in the
judiciary. This is what we need to do. That is why we have to address two or three concerns with regard to veto power, thinking of re-introducing
the rotation and making at least one woman representation mandatory alongwith the representation of SC, ST, OBC and minorities in the collegium.
But this is not at all an adequate provision, and it lacks. By this, you are definitely obstructing accessibility to the justice system. You need to
address it and then again you need to define either by Rules or otherwise by amendment as to who should be those two eminent persons. They
should not be mysterious persons. They should be certainly people with certainty, you will have to clarify it, and you need to define that. Everybody
cannot be eminent.

When I was a Minister in Karnataka, I asked my Chief Secretary: "I want the best of the officers." He said: "Everybody is the best officer, and you
choose anybody." This is what sometimes, you know, averaging or generalising people. We should not forget that ultimately there should be
excellence. Those people are available. There should be excellence. There are people who have excellent performance, who can perform both
academically and practically. Of course, at the same time, I can tell you a small story. When I entered my Bar at Karkala, which is a munsif or
registered Bar, I found an elderly person sitting at a corner of the Bar room in a chair. He sits for the entire day. In the morning he comes and goes
after the Court hour is over. I found out as to who that person was. They said: "He is a gold medallist." Getting a gold medal from the Madras Law
University is the biggest thing. He studied in the Madras Law College, I think. In those days, he was the gold medallist but he was a briefless lawyer,
continued to and died as a briefless lawyer. Can you imagine? Just because academically he is the best, it is not necessary that he will be an
excellent lawyer. But who is to filter this? Something will have to be there. Some system should be there.

I thought that while bringing this Bill, you will have to evolve some system, by which there will be transparency, which is totally lacking. Mere
selection will not do but he has to emerge from the system. But that system is totally lacking here.

I think, these are all the few things which I thought that I must mention here. Of course, this is very much needed but, at the same time, not exactly
the manner in which you have brought out.

So, I think, the Minister will revisit some of these provisions and come out with solutions to some of the guestions which I have raised.

I would like to thank the hon. Chairman for giving me this opportunity.

SHRI S.S. AHLUWALIA (DARJEELING): Hon. Chairman, Sir, I thank you very much for calling out my name. This is my first speech in the 16" Lok
Sabha.

Although my parliamentary life is 24 years in the other House, through my speeches or through my help or through my opposition, many legislations
were made or repealed or amended. But this is my first speech in the Lok Sabha as a Member of Parliament in the 16! Lok Sabha, and T am
representing West Bengal. Of course, this is my 25t year in the parliamentary career.

Sir, I am basically a law graduate but never practiced because after my law graduation, I became a law maker. At the age of 35 years, I became a
Member of Parliament, and since then I am here only.

Today is a fortunate day and that we are passing a historical Constitution (Amendment) Bill. We are thankful to our beloved Prime Minister Narendra
Modiji and his team, especially the young Law Minister from Patna. I am his neighbour in Patna. He has given a wonderful introduction of the
Amendments brought here in the Parliament.

14.40 hrs (Shri Arjun Charan Sethi /in the Chair)

Sir, although there are two Bills to be discussed, one is Constitution (One Hundred and Twenty-First Amendment Bill, 2014 and the second is the
National Judicial Appointment Commission) Bill, and I support both the Bills, yet I am going to speak on one Bill only, which is on the Constitution
Amendment Bill.

Sir, this Constitution Amendment Bill talks about amendments to articles 124, 127, 128, 217, 222, 224 and 231. I am going to speak on them.

My learned and elder brother Veerappa Moilyji has spoken just now. He started his speech by saying as if we are bringing, by moving an amendment
in the House, a confrontation between the Judiciary and the Legislature, which is not correct.

At the outset, I want to say that bringing amendment and making new legislation is the primary work of a legislature; and we are performing our
duty.

There are three pillars in our Constitution that is guaranteed by the Constitution. One is the Legislature, who are law makers in Parliament and in
Assemblies. Second is the Executive, who execute the law. Third is the Judiciary, who interpret the law and do the works of dispensing justice.

I am submitting before the House that it is not for any confrontation. But with the passage of time, everything needs amendment and development.



Now, while speaking, Moilyji was objecting to certain provisions. While preparing my papers, I saw his Ethical Framework, Chapter IV of ARC Report.
He was the Chairman of the Administrative Reforms Commission. In the first paragraph, he said:

"The terms of reference of the Commission: The Commission may exclude from its purview, the detailed examination of administration
of defence, railways, external affairs, security and intelligence as also subjects such as Centre-State Relation, Judicial Reforms etc.,
which are already being examined by other bodies."

But still in the Chapter of Ethics in Governance, he examined the whole matter of Judges' appointment, and ultimately he suggested. Now, he
is opposing. But at that time, he suggested...(Interruptions)

SHRI M. VEERAPPA MOILY: I am not opposed to it.

SHRI S.S. AHLUWALIA: Your tone and tenor is different now...( Interruptions)

SHRI MALLIKARJUN KHARGE (GULBARGA): Do you not want that we should support this Bill?
SHRI S.S. AHLUWALIA: I want.

SHRI MALLIKARJUN KHARGE: He has analyzed and said it...(Interruptions)

SHRI S.S. AHLUWALIA: Khargeji, I also know how to take your support!a€| ( Interruptions)

In the ARC, you said, "A National Judicial Council should be constituted". Your recommendation in the ARC was, "A National Judicial Council should
be constituted in line with universally accepted principles where the appointments of members of the judiciary should be by a collegium having
representation of the Executive, Legislature and Judiciary”. You said this. Then, the Council should have the following composition. What is the
composition you suggested? You suggested the Vice-President as Chairperson of the Council; the Prime Minister should be a member of the Council;
the Speaker of Lok Sabha should be a member of the Council; the Chief Justice of India should be a member of the Council; the Law Minister should
be a member of the Council; and then the Leaders of the Opposition in Lok Sabha and Rajya Sabha should be members of the Council. This was your
suggestion. The only difference, if I see, is in the nomenclature. The name you said was, National Judicial Council. We are saying, National Judicial
Appointments Commission. This is the only difference.

Actually, when did the problem start? Everything was going on the right path. There are three crucial phases relating to the judicial appointments.
One is, three Constitutional discussions that took place from 1946 to 1950. The second phase of Executive-led appointments started from 1950-1993
and the third is, the current Collegium Board of Appointment of Judges from 1993 up to now.

In between what happened? As per article 124, when the first judge case came, its judgement came in 1982, The second judgement came in 1994.

Then, on 23 July, 1998, a Presidential Reference was sent to the President of India. The President of India sent it to the Supreme Court and the
Supreme Court came out with another judgement. But in between in 1990 in the V.P. Singh Government, Shri Dinesh Goswami as the Law Minister
introduced a Bill. He wanted to bring a Bill for Judicial Commission. But the Lok Sabha was dissolved.

Then, the second Bill came in. Then, your ARC Report and then in 2008, the Law Commission report came, and the Law Commission Report very
categorically said, either you go for reconsideration of all the three judgements to the Supreme Court or bring a new law. They categorically said this
and while sending this to Hansraj Bhardwaj Ji, the Law Commission Chairman said that the proposal for reconsideration of judges' case one, case
two, case three, was considered. Various recommendations of the Parliamentary Standing Committee and law of foreign jurisdiction like America,
Australia, Canada and Kenya where the Executive is the sole authority to appoint judges or the Executive appoints in consultation with the Chief
Justice of the country have also been considered. Ultimately, he said in his concluding paragraph that two alternatives are available to the
Government of the day. One is to seek a reconsideration of the three judgements aforesaid before the hon. Supreme Court. Otherwise, a law may be
passed restoring the primacy of the Chief Justice of India and the power of the Executive to make appointments. So, this was in your time. The UPA
Government was in power. Ultimately in 2013 you brought the Bill. The Bill was sent to the Standing Committee; the Standing Committee sent it
back with some recommendations; and the recommendations were circulated in the month of February when you wanted to do something. As in the
initial Bill of Shri Kapil Sibal the provision of reservation for women, SC and ST was not there — this was the recommendation of the Standing
Committee — on the basis of the recommendation of the Standing Committee you wanted to bring an amendment Bill. Now, the Bill is before the
House.

You said — I mean, many people and especially your opening speaker of the debate — that it will create a confrontation between the Judiciary and
the Executive; nobody is interested to have confrontation because we are guided by the Constitution and a judicial system also. But, as
parliamentarians we have our own domain where we can make laws. We are making that law as per the power given by the Constitution.

Who says that we are ghettoing it? Who says that we are insulting the Judiciary? If you see in our country whether the Judiciary does any justice or
not, we accept it. It is our dharma. That is why a judge is called nyaymurts, It is connected with dharma. Nyayis also connected with dharma —
nyaydharm. We explain and understand nyay as dharma and we accept it as the justice given by the nyaymurti. You tell me as to which officer is
symbolic to murti. It is only the nyaymurti because it is connected with nyaydharma. Where did it start from? When we were under the British
regime, we were guided by the British jurisprudence. We adopted that. But, prior to that, we were guided by the Kautilya jurisprudence. If you see
the Kautilya jurisprudence, all sorts of systems were developed by the Kautilya, starting from the appointment of judges to impeachment, removal
and even punishment. Everything was there.

In your ARC report itself, you mentioned about one more thing in paragraph 2.9.4 — I do not know why you mentioned all these things in your report



— "the Supreme Court of India, in its full court meeting held on May 7, 1997, unanimously adopted a Charter called Restatement of Values of Judicial
Life, generally known as the Code of Conduct for Judges. It reads as under:a€|". Then, you went up right from A to P and you have quoted. Of
course, when we talk about the Judicial Accountability Bill, we will refer to this again. But, the point is, we never said that this system is bad or that
system is bad. When we are bringing an amendment, we are not condemning anybody. That is why, at the outset, I said that I am not praising

anybody.

I am also a law graduate. I also meet many judges. I have good contacts with judges. That does not mean I will praise one and if I do not take the
name of the other, he feels I do not praise him. So, I am not on that ground. Here, we are not praising anybody or defaming anybody. We are
bringing a law and passing it for the benefit of the future generation so that the lost trust in the appointment system or anywhere should go and
ultimately it is restored and a good judiciary can serve the people of this country. That was my submission.

As you said, there should not be rotation of members in the Judicial Appointment Commission. ...(nterruptions) You said that there is a provision
that one member cannot be repeated next time. After three years, he will not be repeated. The category you are talking about is that he should not
be rotated again and again. It will not be there. I think, my learned friend Law Minister will take care of that thing also in the rules. He will bring in a
provision so that a new person comes in.

You have also asked about the justification of eminent personality category. One of the members of the largest Opposition Party will be there. He
will come to know who that eminent person is. He will also be a part of that decision. He will come to know that it is not from anybody's pocket, but
certainly there is some criterion and some eminent personality is coming to join it.

With these words, I support the Bill. Thank you.

DR. M. THAMBIDURAI (KARUR): Mr. Chairman, Sir, we are discussing the National Judicial Appointments Commission Bill. First of all, I would like to
tell why we have taken this issue seriously and why we are discussing this Bill. Recently, we have come across a news item where certain retired
judges have given some opinion about how the collegium is functioning. That is the true history.

A former judge, Shri Katju, has raised the issue of interference of a political party in the appointment of judges and said that a political party
pressurised that judge in regard to the appointment of one High Court judge. That is how this issue started. In that regard, the former Law Minister,
Shri Bhardwaj, himself gave a statement that the DMK had sought extension of a High Court Judge. This is how the problem started. When some
political parties took advantage of the system and pressurised the collegium, the collegium yielded to the pressure. That is what we have seen, That
is the news. Therefore, we cannot say that collegium system is a superior one. It is not a superior one. That is our view.

Sir, I have also served as a Law Minister and you know it very well. Everyone knows very well about my experiences of those days. I know how
collegium takes decisions and by-pass the Executive. You know very well how I suffered at that time. So, I want to make certain points. Our hon.
Chief Minister has written a letter to the Law Minister about our party's view and I have to express that. This is our Party's stand.

As far as the AIADMK Party is concerned, we are firmly committed to upholding the independence of the Judiciary. This is our party's stand. Even
our Law Minister said that Judiciary must be independent. We are for that because people must not think that Parliament is bringing certain rules
and regulations, and a law with some vested interest. That feeling must not be there. Therefore, we are fully for the independence of the Judiciary.
This is our Party's stand and that is what our Chief Minister has written to the Law Minister also.

15.00 hrs

As regards the role of the Executive, we are of the view that the extant procedure and practice regarding the appointment of Judges of the
Supreme Court and of the High Courts is not in keeping with the spirit of the Constitutional provisions as the role of the Executive has been
effectively taken away. This is the issue. We are saying that the Executive must play a role in the appointment of the Judges and in giving their
opinion, and this is what our CM has written to the hon. Law Minister.

In no other democratic country of the world, do we have a situation where effectively the Judiciary appoints itself. The Judiciary is talking only
about their own issue, and they are appointing their own Judges. As regards this issue, Shri Moily had mentioned about the All-India Judicial Service,
which is a good suggestion made by him. I am saying this because what really happens is that in the collegium they are selecting people where
certain Judges are recommending their brother-in-laws, sons, family members, etc. You can see that they are becoming Judges, and it is going on
like this. Therefore, where are the talented people? Perhaps, these people are also talented and I am not denying it.

As Mr. Moily has stated that prior to 1993, when the role of collegium was not there, so many eminent Judges were there. So, it cannot be
said that the system of collegium could produce better Judges than we previously had as regards the Judges appointment is concerned. Therefore,
they cannot say that collegium system is a very superior thing; they are finding talented people; and that they are not giving any importance to this
and that. Therefore, we are not fully accepting the approach of having collegium, and our Chief Minister has also written like this only. She has said
that : "Experience since 1993 with the present practice of judicial primacy in judicial appointments has also shown us that the outcome in terms of
quality of appointments is not significantly superior to what prevailed in the period prior to 1993 when the Executive had an important role.”

Mr. Moily had suggested about having an All-India Judicial Service, which is a good suggestion. It is a good suggestion because when we are having
a system of IPS / IAS, reservation will also be there and when reservation is there, then SC, OBC and all other categories of people can be taken into
consideration at that time. But how they are appointing in this process? They are not taking cognizance of the rules. They are appointing some
Judges, but we cannot find SC people, OBC people and women in it, and they are not able to get full representation with what the collegium is doing.



If at all the All-India Judicial Service on the lines of IPS is there, then promotion will be given, and when they are appointed at the District-level, then
they would have full experience and after that they would be given promotion.

Presently, what is happening is that a lawyer is also appointed. For example, our Law Minister is also a practising lawyer. Suppose, he becomes a

Judge, then what will happen? How will he give judgement at that time when he is sitting as a Judge to his juniors who have served under him, and
his clients for some case? After all, we are all human beings and we cannot behave like God. Therefore, as regards practising lawyers, I am not
making aspersions, but practically if you think as a human being, naturally, there may be some kind of influence on their judgement. Therefore, if you
bring-in something like the All-India Judicial Service, then it is a good reform. On the other hand, if you are going to bring something like the National
Judicial Appointments Commission, then it is not going to serve any purpose and it is a fact. You must bring fundamental changes in the system, and
then only, we can get real judicial system in the country. Thereafter, they can become High Court Judges, Supreme Court Judges and get promotions

automatically like the IAS / IPS officers. If the practising lawyers are made Judges, then their whims and fancies will also be there in it. This is a
good system, and we will appreciate if you bring in that kind of a system.

Post retirement, judges must not be appointed as Governors because it creates problems. When you do that, they would also be influenced after
some time. There may be some people or one or two people, I am not blaming everybody, who might play a role to satisfy the authorities in the
existing Government so that they could get some posts after their retirement. Therefore, we have to put a total ban on such things. You have
brought an amendment to appoint Shri Mishra, the former TRAI Chairman. Even in that amendment, when you have put a condition that they must
not accept any post in the Government Service, post-retirement, what about the judges? They say that they are above everything else and if you are
allowing these judges to get some kind of Government posts after retirement, then it is not correct. You can appoint them to committees or panels
because that is a different thing, but you should not consider them for appointments with executive power. That kind of a power must not be given
to them. Such posts should not become rehabilitation centres for them.

If you bring this kind of All India Judicial Services, such things could be stopped, and that is a good suggestion. Besides, as I said, issues like
reservation and everything else will be implemented.

Further, judiciary is an important organ of the State and must reflect the diversity of Indian society in order to be sensitive to the socio-economic
reality of the country. Hence, it must adequately represent different regions, classes and communities and in particular weaker sections, minorities
and women. Such concerns are more effectively addressed only if the Executive also has an adequate say in the appointment of judges.

Sir, the Executive has to play a role because we are the elected representatives. The Parliament is supreme. Therefore, when we are making
legislation, we are representing the aspirations of the common man who voted for us. It is only for that reason that we are giving our suggestions on
the issue of appointment of judges.

What about the role of the State Governments? That is our concern. The State Governments must be given due or proper representation in the
appointment of judges. It is the State Governments which are really implementing the programmes. Even though Parliament passes so many laws,
they are all executed by the State Governments. If we are not giving proper representation to them to have their say in the appointment of judges,
there is no meaning in bringing this kind of a National Judicial Commission. That is what our Chief Minister has written in her letter I would,
therefore, strongly recommend that the Judicial Appointments Commission should function at two levels — one at the national level, and another at
the State level. At the national level, you can appoint judges to the Supreme Court and that is okay. We have no objection to that. The National
Judicial Commission can do that. But what about appointment of judges to our High Courts where so many State-level issues are involved? The
States are having Legislative Assemblies and also Legislative Councils and people are elected to those legislative bodies. At the State level, what we
are requesting you is that the States must be given power in respect of appointment of judges to the High Courts. That is what we are insisting and
that is what our hon. Chief Minister has written in her letter.

For the appointment of judges to the High Courts, a State-level Judicial Commission should be created. There is no mention about that in this
Bill. As you have a National Judicial Commission, we want a separate State-level Judicial Commission where the Governor, the Chief Justice, the
senior judges the Chief Minister and other representatives are members. This is our view and, therefore, we are not fully supporting this Bill. When
you are not giving proper representation for the states, then there is no point on supporting this Bill. We are asking for decentralisation. That is why,
our Chief Minister wrote a letter to the Law Minister. I am also expressing our views here. Unless you create State Level Judicial Commission, our
party may not be in a position to support this Bill. I have already given amendments also. The amendment may come. Unless you accept our
amendments, our Party is not in a position to support this Bill. Please take into consideration our specific amendments here. I would like to quote
what is written in that amendment.

"The Members of the State Level Commission could be as follows:- Chief Justice of India, two nominees of the Judiciary that is a
Supreme Court Judge nominated by the Chief Justice of India and the Chief Justice of the concerned High Court, the Chief Minister of the
State or her/his nominee, two eminent persons who are not judges, selected by a collegium comprising the Chief Justice of the High
Court, Chief Minister of the State and the Advocate General of the State. We are of the view that the composition of the commission
should be provided for in the Constitution itself."

Now, you have brought this Bill. I do not know whether the UPA is going to support it or not. You cannot neglect the regional parties. You have to
give an opportunity for us to say something in this Bill. For that only, I am insisting there should be State Level Commissions. I have given an
amendment for that. ...(Interruptions) 1 am expressing the content of the letter Hon. Minister is having my Chief Minister's letter We have also
advocated those things which you have said. We are also appreciating them. The Executive must play a role in the appointment. We are not denying.
What is the role of the States? That is why, I am seeking a constitutional amendment.

Clause 5 of the Judicial Appointments Commission Bill provides for eliciting the views of the Governor, Chief Minister and Chief Justice of the High
Court of the concerned State in the case of appointment of Judges of the High Court. However, there is no clarity on the manner in which these
views would be treated. Now you are the Law Minister, and I was the Law Minister. File may come to the Minister. Thereafter, the file will go to the



Judges who will take the final decision. Here, the Law Minister acts merely as a clerk by signing and sending. The Law Minister has become a
mockery from 1993 onwards. I do not know what Shri Veerappa Moily has faced till now. I have faced these things. So, I am telling. We are not
clerks. We are elected people for the executive authorities. When we are demanding such kind of respect for us, in reality we are not demanding
respect for us, we are demanding respect for the people. We were elected by the people. So, we are here. That is why, the State Governments'
views also have to be considered. If you take a final decision without giving consideration to the Chief Minister's view, then there is no point. We are
insisting for constitutional amendment or provision in the Constitution itself.

The State Government's view against any proposed appointment ought to be given due weightage and a provision in the legislation should be made
to ensure that appointments which are opposed by the State Government are not proceeded with. Clause 5 should be further modified to provide
that the Governor, State Government and the Chief Justice of the High Court of both the States to which a candidate belongs and the High Court to
which the appointment is proposed, should be consulted before appointment. This has to be done. If it is not done, what is the use? This is also a
serious issue that our Madam has raised.

The manner in which the Commission's recommendations will be made have not been indicated in the Bill. It is not clear whether the
recommendations are to be based on unanimity, consensus or majority and in the case of majority, whether it would be a simple majority or a
qualified or a super majority. I do not know that. It has not been made clear. It may be advisable to spell out such a rule in the legislation itself
rather than have any confusion in interpretation at a later stage. Ideally, such a rule ought to be a super majority, wherein if any two members do
not favour a proposed recommendation, it shall not be made.

In the Judicial Standards and Accountability Bill, the Scrutiny Panel is proposed to be an exclusive team of Judges, whereas in the Oversight
Committee, three members are serving or retired Judges; one is the Attorney General, who is also closely connected with the legal and judicial
fraternity and the last member is an eminent person nominated by the President. The oversight Committee is vested with the power to choose the
Investigation Committee. In these circumstances, such an overwhelming representation to the Judiciary in the crucial panels intended to exercise
oversight, most of whose proceedings will be shielded from public gaze, appears to be a violation of an elementary principle of natural justice, that
is, no man shall be a judge in his own cause. Hence, it is essential that there should be more persons of high integrity and eminence from civil
society in both the Scrutiny Panel and in the Oversight Committee so as to eliminate any impression of bias.

Therefore, our Chief Minister hopes that the views of the AIADMK Party will be taken on board and necessary further official amendments made in
the three Bills before they are passed in Parliament. This is our view.

SHRI KALYAN BANERJEE (SREERAMPUR): Hon. Chairman, I express my highest regards and my grateful thanks to the hon. Law Minister. Within a
very short time, he has brought this Bill. It was needed for long years together.

During the UPA-II regime, one of the hon. Law Ministers wanted to bring a Bill, akin to this. I had a talk with him and at that time also I supported it.
I had expressed our Party's view at that time. My Party is having the highest respect for the judiciary. We believe that because of the Supreme
Court's functions during the last 64 years, by interpreting various constitutional provisions, the democracy of this country has been strengthened. I
believe in that.

I can remember and I can recollect the first judgment of the Constitution Bench, in the A.K. Gopalan's case, wherein the Supreme Court has
interpreted Chapter-III of the Constitution of India. What are the Fundamental Rights of the citizens of the country? I feel proud, being a Member of
the Calcutta Bar that in the first Constitution Bench, two Judges, one a great Judge Justice Biren Mookerjee and the other one, the great Judge,
Justice S.R. Das were the Members of that Constitution Bench. I feel proud when the judgment of the second Constitution Bench has come for
interpretation of extradition. The Bench had Justice Biren Mookerjee, Justice S.R. Das and Justice Vivien Bose. Great judges have come and great
judges have discharged their functions. It is this august institution's preliminary duty and Constitutional obligation to legislate laws. That is the will
of the people of the country. The Supreme Court is there to interpret the provisions of the statute and the Constitutional provisions. By reason of
article 141, it is binding. But never was it the expectation of the makers of the Constitution that judiciary will, by the process of interpretation of the
Constitution or other provisions, legislate laws. However, of late, in great number of matters, not only the Supreme Court but even the High Court
judges have started doing that.

Collegium system was not introduced by this Parliament. Collegium system is an introduction of the Supreme Court. It is a law laid down by the
Supreme Court, not by reason of its interpretation of Constitutional provisions but with an idea that there may be political influence in the
appointment of judges pre-1993. Therefore, the collegium system was born. And collegium system has really usurped the entire set of functions of
the political executive. With great respect to Supreme Court I would say that it has reduced the status of the political executive to that of a mere
clerk. This system has been going on right from 1993.

We were greatly shocked when a judge like Chittatosh Mookerjee was superseded and was not brought to the Supreme Court. We are greatly
shocked when Justice Bhaskar Bhattacharjee, who is the Chief Justice of Gujarat High Court, has not been brought to Supreme Court. The reason is
that when the then CJI was visiting an institution in Gujarat, being the Chief Justice of Gujarat High Court Justice Bhattacharjee did not attend that
function. Therefore, the collegium had rejected his case. But Justice Bhattacharjee's argument was, how could he go when he was dealing with a
case relating to that institution?

A judge who never met any lawyers after he became a judge, who never attended a social function after he became a judge, a judge who was
all the time in Kolkata was the most impartial, one of the most honest judges of the country, has been superseded because of the whims of the
collegium.

This collegium system should go. The time is ripe for this. We have to substitute it. We have to substitute it under compulsion. Our experience



shows that this is needed to be done. Not only that, there is not a single area where you will find that the law would be laid down by me for my
appointment or my colleagues' appointment. But the Supreme Court has laid down the law as to which way their appointments would be made. It is
very unfortunate.

Sir, I have seen a judge who was appointed to Calcutta High Court, Mr. Moily was talking about briefless lawyers becoming judges. I am talking
about a judge who never delivered a judgment in open court, not at all during his tenure as judge. Whenever a big matter is being heard, a lawyer
used to sit all the time and used to take notes. That judge used to deliver judgment after preparing for it at home. He never delivered a single
judgement in open court. This is a product of the collegium system.

Sir, I wanted to know earlier also what the system for appointment of Supreme Court judges was. Is it by seniority? Is it by merit? Is it by quota?
What is that, I could not understand at any point in time. What is the Supreme Court trying to say regarding their appointment, I never understood
that. ...(Interruptions) 1 do not mind if a Judge from Guwahati High Court is appointed; I do not mind if a Judge from Punjab and Haryana High Court
is appointed but I am asking a question. If a 2001 Judge of Guwahati High Court is appointed to the Supreme Court, why is a 1996 Judge of the
Calcutta High Court being superseded? What is the basis? Is it all-India seniority? Is it all-India merit? Why would one High Court have four or five
Judges in the Supreme Court when another High Court would have even a single Judge in the Supreme Court? It depends who is the CII. If I am the
CJI, T will bring Judges from my State; if you are CJI, you will bring Judges from your State. This is not the idea and concept ever dreamt by the
Constitution of India.

Courts criticise the appointments every day and strike down appointments every day. Why is there a non-transparent system for appointments of the
High Court Judges? Why is it that sometimes a Judge or advocate who is most junior — maybe able, maybe sincere, maybe educated — is appointed
first and other seniors are not given appointment? Those seniors are accepting the appointment of that Judge. That is the practical position in our
country. I have a great respect for Shri Moily. He was asking why these persons are appointed. There is no transparent system. If I know the senior
Judges and if I enjoy the blessings of the Chief Justice and senior Judges, my name will be recommended. If someone does not enjoy those blessings
but is a good lawyer, his name will not be recommended. One has to run and one has to keep a good relationship with the Judges; then his name
will be recommended. This system has to be changed and the change has been brought in.

I am really happy. Today is a historical day in this country when this Bill is being introduced. It is a historical day. I am appreciating the way the
things have been taken up so urgently. It has been felt urgent by the hon. Law Minister and I felt it.

I spoke about Bhaskar Bhatttacharya. Do you know, hon. Law Minister, that when he was superseded the Gujarat High Court Bar Association went
on strike? He belonged to our institution but after going to Gujarat, within one year, he earned that much of respect from the Bar that the Gujarat
High Court Bar Association went on strike. Why was Justice M.B. Shah of Bombay High Court who belonged to the Gujarat superseded? Can anybody
tell the reason? Has anybody even known why competent judges have been superseded? Nobody knows whose case will be considered; nobody
knows whose case will be rejected. Nobody knows about it.

I talked about Bhaskar Bhattacharya whose reputation is very high. Nobody can say why he was superseded. That is the reason I am asking this. Is
there a quota? Do you have any quota for Kolkata, Mumbai, Delhi and Gujarat and so on? Is there any quota that when a Judge is being superseded
another Judge from that very State is being appointed to fill that position in the Supreme Court? Is there any quota? What is your idea to fill up the
post of Supreme Court Judges? Is it on the basis of all-India seniority? Is it on the basis of merit? If merit, how will you consider merit? We have to
understand that.

I have read in the newspaper that the hon. CJI was in great shock regarding the attack on the collegium but I must humbly put a question
here. Why has the CJI not risen to the occasion when there are large number of complaints against judges. Why has the CJI not risen to the
occasion when lawyers have said that judges are not discharging their functions? The CJI is not only for discharging his functions from 10 a.m. to 5
p.m. in the Judiciary. If he is the custodian of Indian Judiciary, his obligation is to see whether all the Judges of the Supreme Court and the High
Courts are functioning properly or not. Today what is happening? This institution is being attacked by the Judiciary every day, without any rhyme or
reason. I do not mind, if an MP with a criminal background is proceeded against, according to the CrP.C. I have no objection to that. If there is no
issue and if a judge goes on commenting that the MPs should discharge their functions in one way or the other, what should be the role of an MP and
what should be the conduct of an MP. then I am shocked. I am not to be treated like that; I am not to be said what I have to do. Whatever I have to
do, I have to do as per the Constitution and as per the rules; and I am not to do as per the diktat of any Judge of the Supreme Court or the High
Court.

My experience is this. It has become a fashion of the day, from the High Court to the Supreme Court, without any rhyme or reason, to attack this
institution, as if we have committed lot of crimes by coming into politics, as if we have committed crime by becoming a Member of Parliament. Black
sheep is everywhere; a few black sheep is there in the Judiciary and a few black sheep is there in the politics too; black sheep is not only in politics;
black sheep is in Judiciary also; but the number may differ.

If one institution does not give respect to another institution, then that institution should also not command respect from the other institution.
Respect should be mutual; respect should be given respect and taken. It is based on reciprocity; one has to reciprocate it.

So far as the legislation of a law is concerned, supremacy and primacy is there with the Parliament and it is not with others; they should not travel
beyond their jurisdiction. It has become a fashion now. All are going on the basis of imagination. For example, I am saying this. If an MP or an MLA
of the Ruling Party commits any crime, then the assumption is that the Prime Minister is involved or the Chief Minister is involved. Everything is
imagination. If that is so, why the people at large will not think that if someone who has worked with me as a junior and if I argue before him, then
the Judge is also influenced, because of my appearance. Dr. Thambidurai was speaking on this.

Mr. Minister, you have brought a very historical Bill. If you really want to improve the performance of the Judiciary and if you really want to
strengthen the Judiciary, please do not keep any Judge who are appointed to the High Court in that State, and make a transfer. Transfer should be
not for name-sake. Transfer would be there, after every 3-4 years. &€} (Interruptions) Today, kindly give me some more time. Kindly allow me to



speak.

Nobody is there in a sensitive post for more than 3-4 years; then, why in a sensitive post in a High Court, a judge would be there for 10-12-14 years
together? Is this an analogy? If highly responsible IPS and IAS officers are being transferred, if they remain in a sensitive post, after every three
years, why a judge will not be transferred? He should be transferred.

In the name of Public Interest Litigation, what is going on? Today, the judges do not discharge their original function of disposing of the civil and
criminal matters. If there is a PIL, they are very happy because their names would appear in the first page of the newspapers, with photographs. I
will request the Law Minister to bring a law to regulate the PILs. I am not against PIL. But he should bring a law having a provision which should
state that in the case of PIL, neither the name of the party, nor the name of lawyer nor the name of the judge would be published and none of their
photos would be given; then you see how the PILs are responded to.

I am shocked when this institution is attacked by the Judiciary without any reason. The hon. Law Minister in his speech has given an idea. Our hon.
Chief Minister, the Leader of our Party, has communicated and appreciated your will in toto. She has given a small rider. Kindly consider that rider.
Under the Constitution of India a Governor cannot function independently except under Article 356 of the Constitution where it has been provided
that the Governor would submit a report to the President of India. Except under Article 356, the Governor has to act with the aid of the Council of
Ministers headed by the Chief Minister. You have made a provision here. A Governor cannot function independently. It will be witra vires. You are
going beyond the Constitution. You cannot touch the Constitution like this. The Governor has to act with the aid of the Council of Ministers. You have
come across cases where the Governor has acted without the advice of the Council of Ministers,

AN HON. MEMBER: The only exception is Telangana.

SHRI KALYAN BANERIJEE: I am not on Telangana Bill. I am on a very larger issue. Kindly do not try to mislead me today. I have said that today is
really a historic day for this country when the total system of the judiciary, which was required to be changed by passage of time, by decades of our
experience, is going to be changed. The time has come to change and you are coming up with that. I am very happy today. I have so many things to
say but I have a little time at my disposal.

My institution is being criticized by the Indian judiciary every moment simply because we are politicians, we are Members of Parliament or
Members of the Legislative Assemblies. I have hundred reasons to criticize the judiciary but I am not doing that. I have respect for the system. I
want the Indian judiciary to be strengthened. I want the Indian judiciary to maintain its dignity. I want Indian judiciary to get respect from 130 crore
people of this country because our democracy is based on that. Therefore, I would request you to go into the details as to how the appointment of
Supreme Court judges would be made. What is the merit? Is it inter-State seniority, All India seniority or State-wise seniority that would be
considered? If it is State-wise seniority, the system will be broken. I do not mind All India seniority but you will have to strike it somewhere. I do not
mind if advocates are appointed directly to the Supreme Court. It is a great product. I am very candid in saying that Justice Nariman is one of the
best constitutional interpreters of our country. I do not know whether justice Lalit has become a judge or not but he is one of the best criminal
lawyers that we have produced. I would like to know how many posts you are keeping for direct appointment. Does it depend on the CJI? One CJI
will say that six posts may be filled directly. The other may say there will be no appointment made from the Bar Council. I would like to know the
guidelines in this regard. You can specify the number of appointments to be made from the Bar Council. Let it be 4, 10 or all. I do not mind but
people must know how many judges will come from the High Court or how many will be recruited directly from the Supreme Court Bar.

I have another small request to make. You come from Patna, the State of Bihar I know you are having the same pain that I have. The
Supreme Court of India at Delhi has become a very costly affair for the litigants. The fee of the Supreme Court lawyers varies from Rs.5 lakh to Rs.15
lakh. What is this? Kindly destroy their monopoly. Please set up Circuit Benches in different regions. If you do it, you will be achieving two objects.
One of the objects is that justice has to be delivered at the doorstep of the litigant. You will achieve this objective. You will be achieving another
object that the litigation is not expensive for the litigants. I will not be minding it if you bring a law for regulating the fees of the lawyers. I have not
made a research in this regard but I need it. In my State what I have to do is that with the blessings of my leader, Kumari Mamata Banerjee, I had
fought cases for my Political Party and for my litigants. In one year, I had to do 2000 cases in criminal courts. I know the pain of the litigants better
than anybody else here. I know what the real problem is when they have to go to judiciary. Therefore, you bring a law for regulating the fees of the
lawyers.

With this, I am grateful to you. At the end, I will say that I have the highest regard for the judiciary. I pay my respect to the judiciary and I hope our
judiciary would be respected more in the near future.

SHRI BHARTRUHARI MAHTAB (CUTTACK): Mr. Chairman, Sir, I stand here today to participate in the deliberation relating to a Constitution
(Amendment) Bill and also on the formation of the National Judicial Appointment Commission.

The immediate speaker before me was very candid about his profession and about the activities that are going on in different courts of this country.
The other speakers before me have also made a mention on the functioning of the judiciary. When the Minister piloted the Bill, he also referred to
1992-93 judgement and also subsequently what had happened in between. Brreidtor 3 v fibcar et eft - 20 et arg sfiz @ [er am 261 & wita 21 @ 22
IIET €1

What has happened in between? We should also understand the logistics. It was in 1989 that the country gave a fractured mandate. It was in
2014 that the country gave a clear mandate. That is the change that we are seeing today. That is how democracy functions. It was also mentioned
here in this House that there are three pillars of democracy and that is the beauty of democracy when one pillar is weakened the other pillar gains
strength and maintains the equilibrium. I think today, it is a historic day in that sense that the pillar of legislature is regaining its strength and is
bringing equilibrium in democratic ferver.



When I would want to dwell into the aspects of the Bill, I would start saying that there is now a consensus amongst judges, lawyers and legislators
that the present system of appointment of judges to superior courts by a collegium of the Supreme Court judges requires to be changed for a better
one. There are sound reasons for this move.

First, the appointment of judges by the Supreme Court collegium has no foundation in our Constitution. Article 124 of the Constitution provides that
every judge of the Supreme Court is to be appointed by the President after consultation with the Chief Justice of the Supreme Court and other judges
of the Supreme Court and the High Courts. Similar power is given by article 217 to the President, in consultation with the Chief Justice of India, the
Governor of the State and the Chief Justice of the High Court, for the appointment of judges in the High Courts. In 1981, in what is known as the
First Judge's case, the Supreme Court held that the power of appointment of judges of superior courts resided solely and exclusively in the President,
that is, with the Union Government subject to full and effective consultation with the constitutional functionaries as referred to in articles 124 and
217. As far as I remember, if I am correct, it was Justice Bhagwati who was instrumental in giving this judgement.

However, in 1992, the Supreme Court in the Second Judge's case professing to safeguard the independence of the Judiciary reversed the first
verdict and re-wrote the constitutional provisions to hold that the primacy in the appointment of a judge of a Supreme Court was with the Chief
Justice of India who would make his recommendations to the President after consultation with two of his senior judges. That made the difference.
One can very well understand, the Legislature, the Parliament, was weak. There was a fractured mandate; the Government then was a minority
Government and that is when the blow was struck. The President would only have the limited power of expressing his doubt. The President's doubt,
however, would not prevail if the Chief Justice of India reiterated his recommendation on the appointment of the judges.

In a later judgement, which is known as the Third Judge's case, the Supreme Court diluted the primacy of the CJI and gave the power of
appointment to a collegium of the Chief Justice of India and four of his senior-most colleagues. The judgements in the Second and the third judge's
case are an extraordinary Tour de Force in the name of securing independence of Judiciary. The Court re-wrote the provisions of the Constitution for
the appointment of judges. The process of Executive's function in the appointment of judges was reduced to formal approving recommendations
made by the Chief Justice of India and his collegium. Consultations within court with the Chief Justice of India in the Constitution have been
transmuted into an original power to appoint by the Chief Justice of India and the collegium.

I would also like to mention here what the Constituent Assembly had debated during that period. The view of Assembly at the time of
enacting the constitutional provision was that the Chief Justice of India should not be the final appointing authority. This was disregarded by the
court and in the meantime during the last 20 to 21 years, this issue was never raised in the court of law.

In the first instance, the collegium system lacks transparency and is secretive. The public is not aware of the selection of a judge until his or her
name is forwarded to the Government by the Collegium. Second, there have been instances of judges being selected or not selected due to
favouritism or prejudices of members of the collegium. Third, selection on competitive merit of the appointees is disregarded and judges are
generally appointed to the Supreme Court on their seniority of rankings in the High Courts. Therefore, one may say that like the earlier system of the
Executive appointing judges after consultation with people be restored, but paradoxically from 1950 till 1973 some of the most outstanding judges of
our Supreme Court were appointed through that system. It was only during the period of Emergency that this system was subverted which led to the
Judiciary appropriating the power in the Second Judge's case and at that time a word was newly coined, namely, 'Committed Bureaucracy,
Committed Judiciary'.

Even today, in Australia and Canada, it is the executive which appoints judges after proper consultation. What we have today before us as the
Constitution Amendment Bill is a fundamental change in the Constitution. It is important to know that, except for the Judicial Appointments
Commission of the United Kingdom introduced by the Constitutional Reforms Act, 2005, such a Commission has not been successful elsewhere. We
have not debated what has happened in other countries. But it is only in the United Kingdom where it is functioning in a better way.

The South African Constitution provides for a Judicial Appointments Commission but its working is far from satisfactory and at times,
appointments have been influenced by the Government.

When the Constitution Amendment is passed, Judicial Appointments Commission has to make appointment for 31 judges in the Supreme Court
and over 800 judges in 24 High Courts. Perhaps that was in the mind of Dr. Thambidurai when he was mentioning of having two separate
Commissions. This will be a workload over the Commission. I hope, when the hon. Minister will be responding to the discussion of today, he will
explain to us the type of workload on that Commission because this is the amount of work which will be on that Commission other than transfer and
posting of judges. That will be an added burden on this Commission.

The collegium system was put in place by a judgement of the Supreme Court in Supreme Court Advocates on Record versus Union of India (1993) 4
SCC 441. In this judgement, the Supreme Court interpreted article 124(2) and article 217(1) of the Constitution. The Supreme Court of India held
that no appointment can be made unless it is in conformity with the final opinion of the Chief Justice of India.

On reading of the majority judgement authored by J.S. Verma, one comes to a conclusion that he has given two main reasons. It is necessary
to read those two reasons. Firstly, primacy of the opinion of the Chief Justice of India will ensure independence of the judiciary from the executive -
these are his words — and eliminate political influence. Secondly, the collegium of CJI and other judges are best equipped to know and assess the
works of the candidate and his suitability for appointment as a judge to the higher judiciary.

After this judgement, appointments of judges have been in accordance with this collegium system. Yet, many, with merit and integrity, have
been overlooked and those with lesser merit have been appointed as judges of High Courts. The collegium however, has ensured an independent
judiciary which only can protect — we have to admit this — and enforce the constitutional rights of the people against executive excesses and
majoritarian legislation. However, after 1993, though the collegium system has been able to ensure that judges are independent of the executive,
they could not ensure that the best and the honest are appointed as the judges of the High Courts and Supreme Court after 1993. To change the
view of nine-judge bench of 1993, it was essential that this type of constitutional amendment be moved by the Government. The simple amendment
is to amend articles 124 and 217 of the Constitution which is being moved today.



Let us not forget what Granville Austin had said. He said: "An independent judiciary begins with who appoints and what calibre of judges."
There ought to be enough safeguards to insulate the judiciary from political interference. Let us not take credit that we are giving more powers to
ourselves and thereby creating an impression that the independence of judiciary can be trampled upon. Our Party and myself will not be a party to
that type of design. I sincerely hope that the present dispensation which sits in the treasury benches also does not believe in that.

This Bill envisages a 50-50 break-up between judicial and non-judicial members. The Chief Justice of India, two senior most judges of the Supreme
Court, the Union Minister of Law and Justice, and two eminent persons nominated jointly by the Prime Minister of India, the Chief Justice of India,
and the Leader of Opposition or single largest Opposition party will be members of the Commission.

I would very humbly conclude by saying that it is necessary to ensure the individual independence of those appointed as judges and to maintain the
collective independence of the judiciary, to ensure that it retains its ability to act as a check on the executive. That should be the essence. Yet, we
cannot forget that while the judiciary is vocal on these themes, its silence on accountability is deafening.

I would like to ask the Government and the Minister four questions. I would request the House also to think over these questions. I hope he would
respond to these four questions. First, has not the time come to give the legislature a role in judges selection? Today, it is executive and the
judiciary which have the powers. Does the legislature have any role or will have any role in future? Has not the time come to do that because in
many democratic countries there is a provision? Second, are the cases going to be settled fast? This morning when I was coming out from my home,
I told somebody that there is this Bill which is going to be discussed today. A very rustic person asked me: Will the number of cases come down?
Will there be lesser delay? Will the number of cases in different courts lessen? That is the basic question because when we are deliberating on the
appointment of judges, accountability of the judiciary also needs to be looked into. Third, will nepotism end? I need not explain that further. Finally,

will the new system ensure the best and the honest persons are appointed as judges?

SHRI ANANDRAO ADSUL (AMRAVATI): Hon. Chairperson, I rise to support this important Bill, called the National Judicial Appointments Commission
Bill, 2014.

I would like to bring to the kind notice of the hon. Law Minister the amendment which is sought to be moved by Dr. M. Thambidurai, which I have
got just now. It seems to be a valid one. He has suggested that the title of the Bill should be National Judicial Appointments and State Judicial
Appointments Commission for the High Court Bill instead of the National Judicial Appointments Commission Bill. I think this is a valid one because
this Bill is not limited to Supreme Court only, but this is applicable to High Courts also.

Then, right from the small causes court to the Supreme Court, somehow we are getting decisions, but not justice,
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Delaying justice is denying justice. And the reason is that the corrupt, not totally, judicial machinery is the reason behind it. After long experience,
our very intellectual Law Ministry has brought this Constitution amendment Bill and we have to pass the same. Along with the article 124, there is
insertion of new articles 124 (a), (b) (c).

Earlier, there was a Collegium constituting five Members within the judicial machinery. But now for the sake of ensuring greater transparency,
accountability and objectivity in the appointment of the Judges in the Supreme Court and the High Courts, the said National Judicial Appointment
Commission Bill consists of the Chief Justice of the Supreme Court, two senior Judges of the Supreme Court, the Law Minister himself, the Prime
Minister, the Opposition Leader and two eminent Members suggested by the Prime Minister, in consultation with the Opposition Leader. Out of this
composition, if any two Members oppose any appointment, the said appointment would be null and void. I think, it is definitely a democratic decision
in this new amendment. Definitely, this Bill would eradicate corruption, and in future, whatever appointment of Judges is made, it will be proper
because Judiciary and the Prime Minister, along with the Law Minister are there in the Commission.

Another aspect is about having more transparency, and avoiding corruption. We have experience about the same in the past in many cases - I will
not quote any case here. That is why this amendment is very much essential and the Commission by way of amendment in the Constitution is very
much essential. Hence, I support this Bill wholeheartedly.

SHRI B. VINOD KUMAR (KARIMNAGAR): Sir, at the outset, I welcome the introduction of this Bill by the hon. Minister. I, on my own behalf and on
behalf of my Party, Telangana Rashtra Samithi, support this Bill wholeheartedly. My leader, the Chief Minister of Telangana, Shri K. Chandrasekhar
Rao Gary, had expressed his view, when the Government asked about his Government's opinion. This Bill is replacing the Collegium system through
this National Judicial Appointments Commission Bill. I am not going to make any comment on the Collegium system which existed for the last two
decades in this country.

16.05 hrs (Dr. Ratna De (Nag) /in the Chair)

However, seven Commissions, as stated by the hon. Minister and also the Parliamentary Standing Committee, after due deliberations, have
recommended for enacting a legislation particularly for establishing a National Judicial Appointments Commission. Many suggestions were made in
these Commissions as well as in the Standing Committee. I hope the hon. Minister has taken all those suggestions into consideration before bringing
this Bill here,

Madam, I will confine myself to the clauses of the Bill. Clause 12 of the National Judicial Appointments Commission Bill says that the Commission
may, by notification in the Official Gazette, make regulations consistent with this Act and the rules made thereunder to carry out the provisions of



this Act. At the same time, in Clause 4 of the Bill it is mentioned that the Central Government shall, within a period of 30 days from the date of
coming into force of this Act, intimate the vacancies existing in the posts of Judges in the Supreme Court and in High Courts to the Commission for
making its recommendation to fill up such vacancies. So, a specific time period is mentioned to intimate the vacancies in various High Courts and in
the Supreme Court. I would suggest to the hon. Minister that he should also provide a time frame to the Commission for making regulations at the
earliest so that we can fill up the vacancies in various High Courts and in the Supreme Court without any delay.

Similarly, in Clause 13 of the Bill it is mentioned that the regulations which are framed by the Commission will be laid before the Parliament. It is also
mentioned in this clause that such rules or regulations will be laid on the Table in both the Houses of Parliament and in the event of Parliament not
agreeing to them, we can also suggest modifications to them. Here I would like to say that in the other Bill, that is, in the Constitution (Amendment)
Bill we are inserting a new article 124C to the effect that the Parliament may, by law, regulate the procedure of the appointment of the Chief Justice
of India and other Judges of the Supreme Court and the Chief Justice and other Judges of the High Courts and empower the Commission to lay down,
by regulations, the procedures for the discharge of its functions, the manner of selection of persons for appointment and such other matters as may
be considered necessary. So, I would like to submit that ultimately the regulations are going to be important. What sort of regulations are we
expecting? This Parliament should be informed about it.

Of course, it is mentioned in Clause 12 that the National Judicial Appointments Commission will frame the regulations. But what is going to be
the mode of selecting persons to be appointed as Judges? Presently, in the Collegium system, the advocates who are practicing in the respective
High Courts are being appointed as Judges. The Chief Justice and two senior-most Judges of the High Court, who are part of the Collegium in the
High Court, pick and choose persons from the practicing advocates. But in the forthcoming regulations, what is going to be the mode selecting
persons from the advocates' community? This House should be informed about it. I would like to know from the hon. Minister what are the
regulations that are going to come in the near future.

Shri Veerappa Moily talked about all India judicial service. I would request the Government to bring a Bill for the creation of an all India judicial
service. It is because, now we have National Law Schools in almost all the States and meritorious students are coming into these Schools. New laws
are coming up; because of the economic reforms corporate laws have come up. The litigation has increased. So, all the meritorious students who are
coming out of these schools are being picked up by multinationals. As there is non-existence of the Judicial Service, we are losing many good and
meritorious graduates. So, I request that at the earliest let us bring the All India Judicial Service. At present, we have direct recruitment of District
Judges by the Public Service Commissions of our various States. The All India Judicial Service can be brought at least in the lower judiciary, as we
have IAS and IPS officials in the States. Though they are being recruited by the Union Public Service Commission, they are allocated to their
respective States. If Indian Judicial Service persons are recruited by any Commission, may be the Union Public Service Commission or any other
Commission, whatever the Government proposes, such Judicial Service candidates can be allocated to the States. They can be recruited as the
District Judges initially and in the coming days, definitely, through promotions, they will go to the High Courts as we have now also. Some quota is
given to the lower Judiciary people as Judges of the respective High Courts. So, I would request the hon. Minister to bring this enactment at the
earliest.

DR. A. SAMPATH (ATTINGAL): Thank you, Madam Chairperson. Madam, as some of my colleagues have already stated — our hon. Minister can take
pride — this may be one of the historic days of this Parliament. I am afraid that some of our 'My Lords' and "Your Honours' may not be happy with the
discussion in the House when the amendment is being carried out in this House on the Constitution and this Bill gets passed.

I support the intention of the hon. Minister, because he is a very senior and an eminent lawyer. I am very much junior to him even though I am in the
same profession. I come from the State of Justice VIR. Krishna Iyer and I belong to the same party of Comrade A.K. Gopalan. Our Constitution
begins with the words, 'We, the people'. But, our Judiciary has been criticized as a 'casino judiciary'. In the corridors of Judiciary, I have heard the
comments from the people, from persons of the Bar, my colleagues, my brothers and sisters. I am not saying about the MPs of this House alone.
This is a call to our country and our Constitution that this Bill has to be passed. But, at the same, I would like to seek some clarifications from the
Minister and I would like to put forth some suggestions, through you, Madam, with your permission.

I agree that the Chief Justice of India should be the ex officio Chairman. But I have a suggestion that may be considered by the hon. Minister. One of
the Judges of the Supreme Court should be nominated by the collegium of all the Judges of the Supreme Court and the other person from the Judicial
side may be the Chief Justice of one of the High Courts nominated by the collegium of the High Court Chief Justices. It is because, our High Courts
are not below the Supreme Court. It has a separate entity. Both of them have the Constitutional status. So, on the one side, the Supreme Court
should be given its due weightage and on the other side the High Courts also should be given their due weightage because we are a federation. Our
Constitution says that we are a federal State.

While our hon. Minister is also an ex officio member, I accept the proposal moved by him. I accept the proposal regarding two eminent persons to be
nominated by a collegium consisting of the Prime Minister and the Leader of the main opposition party in the Lok Sabha. Why can we not make a
proposal that out of these two persons, one person should be a jurist? Even in the Constitution, for the appointment of judges to the Supreme Court,
jurists can be considered. But it is rarest of the rare, that here jurists are not considered. We, as students of law, used to study textbooks, research
papers and other writings of the jurists. By doing this, some of us have become legislators and some of our old friends went to the Bar or to the
Bench.

My other suggestion is that there should a nominee from the Bar Council. Our advocates and practicing lawyers should also have a say in this
pracess. That is my humble suggestion. Why can't we look into this matter also? Our judiciary is held in high esteem both by the people and the
system. I agree with that. So the integrity, honesty and merit are very much essential.

This House has to look into another aspect also. When we speak of the merit, we all speak about women. Discussions have taken place in this



House regarding the representation of women. How many woman judges are there in the Supreme Court and in the High Courts? Can we say that
they do not have any merit, integrity and honesty? What happen to the women advocates; why are they not elevated at all to the judiciary?

What about the minorities? Not only SC, ST and OBC but minorities should also be given proper place. In this nation of diversity, why are we
not considering this aspect? Respected Paswaniji is also here. He should take up this matter. We speak of merit. But I would like to know what is the
criteria for merit. I still remember the speech delivered by Paswanji in my constituency where he said, 'this is an era of Paswans.' Paswanji, you
came to my place and spoke like that. I still remember those words. At present, what is happening in our judiciary? Everybody is saying that there is
corruption in the Legislature and the Executive. We are the only people who wash our dirty linen in public. I can oppose you and you can oppose me.
I can criticise you and you can criticise me and we can criticise each other. Everybody knows it. Our media people will be present here sometimes
before noon and not in the afternoon. As the fourth estate, they will say that these corruption charges have been levelled. But just because the
corruption charges have not been levelled against anybody in the judiciary, can we say that they are holy cows?

Hon. Minister, I hope you may remember that day when the impeachment motion was moved in the Rajya Sabha. But just because an
impeachment motion was not passed in the Rajya Sabha, can we say that other judges are right? Our judiciary has the power of life and death. We
do not have that power. We do not even have the power to provide life as enshrined in Article 21 of the Constitution. I am not saying about Article
19 of the Constitution. It is all up to them. As advocates, we address them 'My Lord' and should not criticise them. If you criticise them then you
have to face contempt of court proceedings and the ball starts rolling. The Contempt of Court Act should be repealed. It is my humble suggestion to
you. Nobody should be above the law. Nobody should be above the criticism level. We have a right to freedom of speech and expression. We have
the right to criticise also.

Madam Chairperson, we are proud of our Constitution. Regarding the seat of Supreme Court, Article 130 says: "The Supreme Court shall sit in Delhi
or in such other place or places, as the Chief Justice of India may, with the approval of the President of India, from time to time, appoint."” This also
has to be amended. This point should be looked into by the Commission that we are now going to form.

Diversification does not take place in judiciary, and neither decentralisation is there. We talk about decentralisation of powers from the Centre to
States, and from States up to the level of Gram Panchayats.

Madam, I am going to conclude quickly. Please allow me to speak for one more minute.
When we speak about decentralisation of powers, decentralisation should happen in judiciary also.

Last but not least, the role of this Commission should not be limited to just like an interview board of the Union Public Service Commission. This
Commission is a statutory body, and it should have its own mechanism and its own officers. At the same time, there are quite a lot of tribunals, and
they are very powerful. Many of the judges when they attain the age of retirement say that they are not at all tired even though they are going to be
retired, and they are searching for some green pastures.

This Commission should have jurisdiction and powers which it is going to exercise on the High Courts and the Supreme Court. It should also have
jurisdiction on the Tribunals. Unless and until the tribunals are brought under the purview of this Commission, those judges and government officers
who are at the verge of retirement will be having their own say, and those tribunals may become the pastures for corruption, and that corruption will
not be unearthed.

We want a clean judiciary, a judiciary with integrity, a judiciary which we are proud of.

We are a nation, where the largest numbers of cases are pending in the whole world. Shall we take pride of that? So, this point should also be
taken care of.

There are a lot of vacant posts of judges in the High Courts, the Mofusil Courts and also in the Supreme Court. Hundreds of vacancies are
there. There are young people who are meritorious. Why should we appoint all these retired judges again on ad hoc basis? There are many young
and meritorious people, and you appoint them. Madam, through you, I would like to make an appeal to the hon. Minister, as there are young and
meritorious people, they should be given an opportunity to serve.
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HON. CHAIRPERSON: Paswan Ji, listen to me. How much more time will you take?
SHRI RAMVILAS PASWAN: I am concluding.
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HON. CHAIRPERSON: Hon. Member, please conclude now.
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SHRIMATI ANUPRIYA PATEL (MIRZAPUR): Thank you, Madam, for allowing me this opportunity to participate in the deliberations on the
Constitution (One Hundred and Twenty-first) Amendment Bill as well as the National Judicial Appointments Commission Bill introduced by the
Government.

Madam, I wish to begin by drawing the attention of this august House towards the statement of the Chief Justice of India, Justice Mr. R.M. Lodha,



which has been published in an English daily today wherein he strongly came out in defence of the earlier flawed Collegium system. It appears to me
that the CJI has been making a deliberate and conscious effort to undermine and demoralize the highest law-making institution of the country which
is the Parliament. It is expected of the CJI to understand and realize that the role of the court is only to interpret the law and not to create and make
laws. That is the responsibility of the Parliament. And also, judiciary cannot create a mechanism for its own appointment. If judges are appointing
judges, the system is not fair. So, in that light, the step that the Government has taken is worthy of admiration and appreciation. I truly welcome the
effort or the initiative that has been made by the NDA Government to introduce these two Bills.

Madam, the Government's intention is crystal clear that it is committed to transparency, accountability and objectivity in the appointment of judges
in the Supreme Court and the High Court, which is the need of the hour in the wake of rampant corruption which is plaguing our judicial system. We
have had incidents of appointments made on considerations other than merit and a number of deserving and honest persons have been ignored on
several grounds ranging from political to commercial to caste and gender biases. Also, there have been delays in filling up the vacancies with the old
system of Collegium. So, it is important to replace the Collegium system by the National Judicial Appointments Commission.

However, 1 wish to assert that the reflection of social diversity in the National Judicial Appointments Commission is extremely important
because the SC, ST, OBC, women and the minority rights have to be protected and it is an unfortunate and sad reality that caste, class and gender
based prejudices and biases do exist in our judiciary and this problem must necessarily be addressed.

I heard our hon, Law Minister say that one of the eminent personalities who is going to be a part of the National Judicial Appointments
Commission is going to be from the SC, ST or the OBC strata of society. However, I feel that if you just pick one member; it has to be either an SC or
an ST or an OBC or a woman or a minority. So, one member is not sufficient. There should be more number of members and the size may be
expanded. We have such examples in the world. We have the Judicial Commission of England wherein the size of the Commission is bigger. So, it is
important for India also because our society is very diverse and it is important that we have a member from the ST, we have a member from the SC,
we also have a member from the OBC, including a woman from these sections. So, it is very important that we create a Commission in totality. That
is why I request our hon. Minister to take care of these suggestions. It will be in the interest of the nation and in the interest of the exploited
sections of society.

With these words, I would like to end.
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SHRI C.N. JAYADEVAN (THRISSUR): Sir, I support this Amendment Bill in the name of Communist party of India. My party's view on this subject is
to establish a National Judicial Commission for appointment of Chief Justice of India and Judges of the Supreme Court of India and also Chief Justices
and other judges of High Courts. This is a very important issue which is being discussed for more than two decades. It is necessary to discuss and
finalize it as soon as possible. The method of appointing judges and their accountability was never satisfactory for the last few decades. Earlier, the
executive had played more important role. A system of collegium was introduced for appointments, promotions and transfers of judges by the
Supreme Court which led to the unilateral usurpation of the appointment of judges by the Supreme Court. The position has not improved much
except limiting the role of the executive to some extent. It is proved that it is not foolproof. In recent years, there have been more allegations about
the ethical values of judges with allegations of corruption, misuse of power etc. There was a shocking allegation about the integrity of a former Chief



Justice of India by a prominent advocate and former Law Minister Shanti Bhushan and his son Prashant Bhushan, who is also a prominent lawyer.
The recent comment of former Justice of Supreme Court, Justice Markandey Katju on the pressure of executive regarding promotion of judges
generated a big controversy though his allegation has come ten years later for no reason.

17.00 h

This should be changed. The appointment of Judges should be done by the National Judicial Commission. It should be based on merits, integrity and
social and gender justice. We propose the composition of the Commission in the following way. The Vice President of India must be the Chairperson
of the Commission; second is the Chief Justice of the Supreme Court of India; third, two former Chief Justices of India should be there; fourth, two
senior-most Judges of the Supreme Court of India; fifth, the Union Minister of Law and Justice should be there; sixth, one judicial member should be
appointed by the Leader of Opposition or the Leader of the biggest Opposition Party in Lok Sabha; seventh is, eminent jurists should be nominated by
the President of India after consulting the Chief Justice of India. Except, the sitting Judges and the Law Minister, others should be barred from taking
up any other judicial or quasi-judicial post or political post after retirement from the National Judicial Commission.
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SHRI C.N. JAYADEVAN: I am concluding. A person shall not be qualified to be a Member of the Commission except the ex-officio Members unless he
is 55 years of age. With this I conclude.

SHRI N.K. PREMACHANDRAN (KOLLAM): Sir, yesterday, around this time, I was on my legs to vehemently oppose the Railway (Amendment) Bill.
Today, I am on my legs to fully support the views expressed by the hon. Minister in piloting this Bill for the consideration of this House.

I also take this opportunity to congratulate the hon. Minister the way in which the Bill is presented before the House. I do appreciate that he has
maintained the balance between the Judiciary, the Legislature as well as the Executive. But, unfortunately, on hearing the arguments or the debate
that took place in the House, I hope that it is giving a bad message to the people of our country and outside as though we are going to encroach on
the functions and powers of the Judiciary. That is not the actual position. I do fully endorse the views expressed by Shri Mehtab ji that we are trying
our level best to keep the balance between Judiciary and the Legislature for which the Bill is being presented before the House.

The main guestion to be considered is the pre-1993 situation in our country. It is very strange to see that the interpretation of Articles 124(2) and
217(1) in relation to the term 'consultation’ means concurrence. The Judiciary unilaterally took over the functions of other agencies. They were
having excess powers that were being exercised during that time.

Separation of powers is one of the cardinal principles of the basic, salient features of the Indian Constitution. Executive is supreme, Legislature is
supreme and Judiciary is also supreme in its own sphere. At the same time, they are all independent. What is the present position? Due to paucity of
time, I am not able to explain or elaborate this point. I may kindly be allowed to speak for a few minutes.

The legislative functions, the executive functions as well as the judicial functions are distinctly defined in the Constitution. Unfortunately, if you go
through the judicial functions, most of the time, they are encroaching on the functions of the Executive and the Legislature. Why? I would very
humbly appeal to this House that self-introspection is also required in this respect. Why is it so? It is because the Legislature is not discharging its
functions properly. The Executive is not functioning properly. When the Executive and the Legislature become ineffective and dysfunctional,
definitely, a vacuum will be created and that vacuum was filled by the Judiciary. That is what is meant by the judicial activism. I am not supporting
the judicial activism. The main point that I would like to highlight is that the Parliament as well as the Executive should be strengthened. We should
correct ourselves so that the judiciary can do nothing in taking away the rights of the Executive as well as the Legislature.

I have one suggestion to make to the hon. Minister This Constitution (Amendment) Bill is only having an enabling provision as far as the
composition of the Commission is concerned. The procedure to be followed is as per the National Judicial Appointments Commission Bill. Under the
Constitution (Amendment) Bill the entire authority is being vested upon the Commission. You go through the regulations. Under clause 12 of the Bill,
powers are almost being vested with the Commission. So, that has to be looked into.

My next point is on how to improve the quality of the judiciary. In order to improve the quality of the judiciary, Indian Judicial Service should be
brought in. The lower judiciary is not coming within the purview of this Bill. So, a comprehensive legislation is required in respect of judicial service
through which Indian Judicial Service should be set up and judicial accountability should be ensured.

With these words, Sir, I conclude.



SHRI ASADUDDIN OWAISI (HYDERABAD): Mr. Chairman, Sir, I have strong objections to this Bill, which has been moved by the hon. Minister. Let
me enlighten the Treasury Benches why I have objections to it.

The hon. Member who spoke just before me mentioned the concept of separation of powers. What we have seen is that after this Government
assumed power, of the hon. advocates who were sought to be promoted to the post of Supreme Court judge, one was not accepted by the
Government because the IB had given an unfavourable report against that advocate. My objection to this Bill is related to this. How do you control
IB? By passing this law, we are giving a blank cheque to the Executive, to the government of the day, to have its own people in the judiciary in the
name of IB reports. It has happened recently and it has hurt the separation of powers. An hon. advocate of Supreme Court was not promoted. That
has hurt the separation of powers very gravely.

How do you control the IB? IB is not accountable to this august House. Let me bring to the notice of the hon. Minister certain provisions of the

Constitution (121St Amendment) Bill. Section 124B subsection C says, '€} ensure that the person recommended is of ability and integrity'. Let me
quote to you, Sir, the National Judicial Appointments Commission Bill. Section 5, subsection 2 of the Bill says, 'The Commission shall on the basis of
ability, merit and any other criteria 8€|' Where is integrity mentioned here? The Constitutional amendment talks about integrity, but the NJAC Bill
does not talk about integrity.

When we come to the NJAC Bill, I have strong objection to the word 'seniority' because you are making it very inflexible. In a lighter vein, this
government has forgotten seniority when it came to their own Prime Ministerial candidate. This is in lighter vein, do not take it seriously.
...(Interruptions) 1 am saying it in lighter vein. Do not take it to your heart. I know it hurts you.

Our country runs on the principle of federalism. By bringing this Bill, you are making the concept of federalism topsy-turvy. Why not the Chief
Minister of the State? Are you not hurting the federalism of our country? And moreover, when the names are being given, why cannot these names
be made public? Why cannot we invite applications? And, will RTI apply to this JAC? The judiciary conveniently has said that RTI does not apply to
them. How would I know whether my name has been accepted or my name been rejected? That is why this Commission has to be a full-time
Commission. Will the hon. Minister have time to sit down and decide on all these issues? When will the Supreme Court judge sit? Where is the
secretariat? That is why there is no transparency. ...(Interruptions)
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ADV. JOICE GEORGE (IDUKKI): Thank you, Chairman.

I rise to support this Bill. This is an attempt to ensure transparency and accountability in the entire judicial system. We all know how the Judiciary
has grabbed power to make appointments in the judicial system. I do not want to elaborate on those things. I only want to make some suggestions
here.

As per these amendments, we are having a system to appoint eminent persons for the purpose of selecting the judges. For that purpose, we have a
mechanism provided in the amendments. Here, I have a suggestion. There are three persons — the President, the Chief Justice of India and the
Opposition Leader. There should be a unanimous decision between all these persons while selecting these persons. That clarity should be made in
that section.

As per the Judicial Appointments Commission Bill, there is a provision to select the High Court Judges. There is a provision to consult with the
eminent advocates of the High Court too. There should be some provision to select these eminent advocates of the High Courts also. For that
purpose, the Bar Association should be taken into confidence. There should be some provision to consult the Bar Association for the purpose of
selecting these eminent advocates of the High Court for the purpose of having consultation before making recommendations for the purpose of
selecting High Court Judges.

This is an endeavour on our part to ensure accountability and transparency in the entire Judiciary. I hope so and I am very proud to say that I belong
to the Bar Association of the High Court of Kerala which presented the great Jurist V.R. Krishna Iyer to the entire nation.

SHRI R. RADHAKRISHNAN (PUDUCHERRY): Hon. Chairman, Sir, thank you for giving me this opportunity to speak on the Judicial Appointments
Commission Bill. I may not be qualified enough to talk on the technical aspects and the minute details of the Bill but I would like to go into the
general aspects whether this Bill is essential.

In a democratic set up, the responsibility of the people is ultimate and that responsibility is shown only when they elect the representatives. So,
ultimately, the elected representatives are the people who are responsible to the people. The other bodies of democracy, the Executive and the
Judiciary are not directly responsible to the people of the country; nor can the people question the Judiciary or the Executive in any of their
functioning. So, any power or control should be vested only with the people directly elected by the people, that is, the Parliament or the Legislature.



In this broader logic, I feel the changes brought in by the Law Minister and the Government are welcome. I would suggest that the Parliament should
have a say in the appointment of Judges and in any body of regulation, whether it be any regulatory body, any commission, CBI or IB or anything.
The ultimate control definitely should vest with the elected Members. No body can be autonomous of the Government. So, I fully support the
Government's initiative and the Government in bringing forward this Bill. I extend my hearty congratulations to the hon. Minister for bringing this Bill.

SHRI S.P. MUDDAHANUME GOWDA (TUMKUR): Thank you, Sir.

We are discussing a very sensitive matter. The hon. Law Minister has brought this Bill which was brought by the earlier UPA Government. I am
happy that apart from being a legal luminary, you have also consulted a lot of legal luminaries. You have read out some names. So, we are confident
that it will withstand the test of the Judiciary.

Very recently, the hon. Supreme Court has made its stand clear. They have expressed in open court, about how this Bill is being treated by them.
The Bench headed by the hon. CJI, while disposing of a PIL, has stated clearly — you are aware of that — that an attempt is being made to defame
the Judiciary and to lower the image of the Judiciary in the country; he has also mentioned that an impression is created among the general public
that — he has not mentioned who is doing that, but stated — an attempt is being made to defame the Judiciary and to lower the image.

You are aware that every piece of legislation that we make here will be subjected to judicial review and scrutiny. We have to withstand that. That is
why, we must be extra careful while dealing with the Constitutional Amendment Bill.

I would like to bring to your notice one more thing. You have mentioned about the two eminent members to be appointed who are going to pick up
the judges. Who are going to be these two persons? As Dr. Sampath rightly pointed out, they should be eminent persons with judicial background.
They are needed. Who could be a person who could be a better judge? A person who can deliver justice, a person with integrity and honesty, can
only deliver better judgment. So, it is the responsibility of this Government to see that clarity is made while appointing these two members.

Finally, to update my knowledge, I would like to pose one question before you. Suppose a judge has been found to be guilty of corruption and
is removed from service; prior to that, he has delivered hundreds of judgments. What is the fate of those judgments delivered by that corrupt judge?
If a judge, who has been removed on ground of corruption, has delivered hundreds of judgments, what is the fate and value of the judgment? What
is the propriety that we can attach to such judgments? That is the question.

Ultimately, the need of the hour is this. A common man of this country or a common litigant of this country wants that the case to be decided on
merit and not otherwise.

That is why, keeping all these things in mind, I welcome this Constitution Amendment Bill, which was brought forward by us. Thank you.
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authority, Constitutional powers of the Supreme Court and High Courts of India. Their powers are well known. Their independence is well known.
Their rights and duties are well known. Their respect, institutional integrity is also well known. This has to be clearly dispelled at the very outset.
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Today, I am only making the opening remarks because by 5.30 p.m. we have to conclude today. Hon. President is coming and we must give
due deference to hon. President. When we talk of judiciary we often ask as to what is the power and authority of the judiciary. There is one
important thing that I would like to share with this hon. House. Someone talked about the power of contempt. Is the power of judiciary flows only
from the power of contempt? Is the power of judiciary flows only from its capacity to write judgement? Yes, their authority is important. Yes,
contempt also may be needed. But let me share one thing in the House. What is the real authority of a judge?
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Hon. Chairperson, let me ask a question today. I would like this House to ponder on what I am saying. An Additional District Judge, who has given
20 years punishment to big mafia leaders or big criminals, has given capital punishment of hanging to many criminals, after his retirement when he
moves with his wife in a market why and how you expect that mafia supporters will not attack him? Have you ever heard of it? No, we have not. In
some rare cases, we have heard it. It is the moral authority of the judiciary and it is the driving force of the judiciary, which enhances the respect of
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I will only address one issue which Veerappa Moilyji has stated. I will just take five minutes. Shri Veerappa Moily ji stated as to how the two
eminent persons will be selected. Shri Veerappa Moily, you are a person of great experience, you had been the Chief Minister and the Law Minister of
India. What do you think? The Prime Minister of India, the Chief Justice of India and the Leader of the largest Opposition party cannot select the two
best eminent persons! Trust their wisdom. Regulations are there, but trust their wisdom. I am sure, if a person is the Prime Minister of India, if a
person is the Chief Justice of India, if the third person, the Leader of the Opposition — who knows it may be you as well on behalf of your party —
ultimately decides to sit and exchange note, then let us trust their collective wisdom. This collective wisdom would reflect upon the quality of
appointment being made. It is one of my serious concerns that I would like to share with this House today that we, who are in public life, have
started to distrust our abilities. Please reclaim our abilities. You, who are in politics, are quite capable of selecting the best.

SHRI M. VEERAPPA MOILY: I have not referred to personalities. You must go through my speech.
SHRI RAVI SHANKAR PRASAD: I have gone through your speech.

SHRI M. VEERAPPA MOILY: You have to go through my speech completely, not in isolation. I have said that persons are not important. The system
is important. So, you will have to leave a system so that they can operate on that.

SHRI RAVI SHANKAR PRASAD: Hon. Shri Moily, I will reply later on tomorrow. I have heard you. I take long hand notes. My officers also give their
own comments, but I take long hand notes.

I come to the second part. You mentioned about the norms for selecting the eminent judges. It is there under article 124 (c) itself — the Parliament
may, by law, regulations etc — which I will read tomorrow in detail. That norm will come. This is my last submission to you and to the House today
that let us trust the innate maturity, political ability and sagacity of the hon. Prime Minister, the Chief Justice of India and the Leader of the
Opposition to select the best that they will do. That is what I want to highlight. With all this, I will conclude for the day. The rest I will do tomorrow.
I am extremely grateful for the opportunity.
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The Lok Sabha then adjurned till Eleven of the clock on Wednesday, August 13, 2014/ Shravana 22, 1936 (Saka).
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