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Title: Further discussion on the Rights of Transgenders Persons Bill, 2014 as moved by Shri Bajayant 'Jay' Panda.

HON. SPEAKER: Now, we shall take up Item No. 78 — Further consideration of the following motion moved by Shri Baijayant Panda on the 26
February, 2016, namely:--

"That the Bill to provide for the formulation and implementation of a comprehensive national policy for ensuring overall development of
the transgender persons and for their welfare to be undertaken by the State and for matters connected therewith and incidental
thereto, as passed by Rajya Sabha, be taken into consideration. "

Shri Jagdambika Pal to continue.
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DR. SHASHI THAROOR (THIRUVANANTHAPURAM): Mr. Chairman, I rise to speak in support of the Rights of Transgender Persons Bill, 2014, which
has been passed by the Rajya Sabha on 24t" April 2015 and brought to this House for consideration and passage.

Earlier, this afternoon, we have seen a disgraceful exhibition of majoritarian bigotry in which the mere introduction of a Bill on a gender issue was
not sought to be permitted by the force of the brute majority in this House. What has been particularly saddening in this open and brazen display of



bigotry and homophaobia has been the reluctance of these people to confront their own prejudice by having an open discussion in this House. This is
a House where all the issues governing the future of our nation, the laws and policies under which this country must run, are to be discussed. Yes,
after discussion, the House is free to decide in favour or against. But to vote against discussion is to my mind, a low in the proud annals of Indian
parliamentary democracy.

What I see today with this Bill, however, is an opportunity to confront some of the same problems that were implicit in Section 377. In fact, Section
377 itself is part of what we are trying to overthrow with the rights of Transgender Persons Bill. The irony is that in India there has always been
place in mythology for people of different gender identities, different sexual orientations. Indian history has shown no example of prejudice against
these people. On the contrary, in the Mahabharata, we read about Shikhandi, who, as we know, in the end got rid of Bhishma, the great hero. We
also know about the whole concept of Ardhanareeshwara. Even God is half man and half woman. Many of us would remember how the hon. Chief
Minister of Andhra Pradesh, 30 years ago, Shri N.T. Rama Rao dressed up as Ardhanareeshwara and surprised his followers. But this was seen as
very much in keeping with national traditions in our country. The people of transgender background were recognised as a Napunsakh gender in Vedic
and Puranic literature. They were given great importance in India throughout history and even in the Islamic courts, during the period of Mughal
Rule. The Jain text mentioned even a broader concept of gender identity by speaking about the idea of a psychological sex being different from that
of a physical one. Unfortunately for us, the British came and they passed laws in the Indian Penal Code and after that have criminalised the whole lot
of human behaviour and human reality that in India have not been criminal. It is ironic to see the self-appointed defenders of Bhartiva Sanskrition
the Treasury Benches now acting as the defenders of the worst prejudices of British Victorian morality. That is what we have seen this afternoon.

I want to stress that when you look at Section 377 of the Indian Penal Code and when you look at the Criminal Tribes Act of 1871, all this targets the
transgender community as well as the homo-sexual community. They violate the Indian ethos and the traditions of perhaps at least 2000 years of
Indian cultural practice, Indian mythology, Indian history, our Puranas, our ways of living. We have instead been saddled with a colonial era
interpretation of what is good and right for Indians. We have been saddled with a morality that is not from the soil of this country but from the soil of
Victorian Britain. All the prohibitions that the ruling party so fondly clings on to today, that we have seen in their exhibition of prejudice half an hour
ago, all of these are legacies of British colonial rule and have no roots in Indian practice or in Indian ethos.

I want to stress that in modern India the Supreme Court took the first step in 2014 to recognise the third gender, confirming their right to identify
themselves as a third gender or a gender different from that assigned to them by their biological birth. In the case of the National Legal Services
Authority versus the Union of India and others, the Supreme Court actually talked about the bias against such individuals who identify themselves as
transgender persons in our society. It talks about their unjust exclusion from the social, economic and cultural activities of our society. The court
stated, "Gender identity entails a person's deeply felt internal and individual experience of gender which may or may not correspond with the sex
assigned at birth including the personal sense of the body which may involve a freely chosen modification of bodily appearance or functions by
medical, surgical or other means and other expressions of gender including dress, speech and mannerisms."

So, the Supreme Court of India has upheld the importance of the gender role in securing a person's identity in our society. Therefore, if you
want in this Parliament to preserve the rights of Indian citizens, then clearly gender rights are also a fundamental part of such rights. It is
unfortunate that some have chosen to deny members of the transgender community these basic rights and protections which are available under the
Constitution of India to all citizens.

Article 14 of the Constitution speaks about the right of equality. Article 15 grants all of us the right to protection against discrimination. Article
16 gives us all the equality of opportunity in matters of public employment. And Article 21 gives us the right to personal liberty, life and dignity. All of
these rights are denied to the homosexual community under 377 and are denied to the transgender community under the Indian Penal Code. These
are the rights that this Bill seeks to restore.

I want to stress that Article 21, which I have already mentioned, includes the right to personal autonomy and self determination. The gender
to which a person belongs has to be determined by the person himself, herself, itself, themselves, whatever word you want. Thus, the non-
recognition of the right of gender violates the Constitution of India. Therefore, the Bill that is before us defines a transgender person in a liberal way
as one whose sense of gender does not match with the gender assigned to that person at birth, includes trans-men and trans-women, gender
queers as some of them call themselves, many other sociocultural identities like Kinnars, Hijras, Aravanis, Joktas and so on, all of these are covered
in the Bill drafted by Mr. Tiruchi Shiva and passed in the Rajya Sabha.

The Government has an obligation to uphold the right of dignity of Indian citizens. The Government has an obligation to ensure their safety,
accommodation, their support services, and their equal participation in the social and economic life of our country and their rights to do so. Apart
from these enabling rights, the Bill of course also calls to protect them from discrimination, discrimination they are suffering terribly. It puts an onus
on the Government and local authority to protect them from cruelty, torture, abuse, exploitation and inhumane treatment. All of this is essential and
the Bill provides various administrative, social and educational measures to create a conducive society for the natural development of these human
beings who are citizens of India.

They also of course protect the rights of transgender children requiring their equal treatment on a par with all other children. We do not want
transgender children to be separated from their parents. We want them to have their families with them. They should acquire the knowledge, the
skills, the habits necessary for their normal personality development. Transgender children have been treated very badly. A lot of discrimination and
cruel treatment has happened against them, sometimes even within their own families and we must, therefore, make sure that the law protects
them in these circumstances.

Abuse of these people must be stopped as well. Therefore, we must encourage the participation of civilian aid organisations, all those NGOs
that can come to the assistance of victims of abuse. At the same time, we do want to ensure that individuals can bring their complaints to the law
and get themselves protected in this process. And I want to stress that promoting the social, educational, cultural, economic and health rights of a
transgender person requires us to accept the provision in the Bill for inclusive education without discrimination, vocational training and of course skill
development which this Government has set such great store by by even creating a separate Ministry of Skill Development. They have also



requested and this Bill provides 40 per cent reservation in educational institutions and Government jobs and of course various other provisions that I
don't need to repeat here. How do we ensure these rights are upheld? A National Transgender Welfare Commission is one step forward with similar
Commissions at State level to support this Welfare Commission. Then there are Transgender Courts obviously because if there is still abuse or
violence, people need to go to a judicial mechanism where there is sympathetic understanding of the specific problems of transgender communities.

All of this is there in this Bill. The Rajya Sabha has already seen fit to pass it. To my mind, it also requires the cooperation of the Treasury Benches
to create a national policy for the benefit of transgender persons. I am not encouraged by the conduct of the Treasury Benches just earlier in this
afternoon in the context of the amendment not the abolition of Section 377. The problem is that there is bigotry and unfortunately it finds a ready
home in the ruling party.

I do want to stress that there are opposite examples available in this country. As a Member of Parliament from Kerala, let me mention what
the State of Kerala has done. It has actually adopted a State policy on transgenders. I urge the Members of the Treasury Benches to pay heed to this
with a view to considering a similar national policy for transgenders. The Department of Social Justice of the Government of Kerala has adopted a
policy for transgender persons in 2015 which provides for the self-identification of transgender persons, provides social protection and facilities such
as education, health services, housing, water supply, sanitation, employment, public awareness including through the mass media and requires
inclusive practices in Government departments, public offices, post offices, hospitals and the whole lot. Kerala has even managed to establish
separate cells in the prison blocks to protect transgender persons. It is the first State in the country to do this.

The Kerala Government, as a part of the State policy, has created social inclusion and sensitization workshops working with NGOs that
support this community, counselling centres for victims of violence and exclusion, crisis intervention centres, support centres very much modelled on
the one-stop crisis centres we have for women which is part of national policy, encouraging the Anganwadi workers and self-help groups to sensitize
the parents of gender non-conforming children and youth and helping them to understand their children's problems, capacity building initiatives to
train caretakers and teachers in educational institutions, workshops and law-enforcing agencies, particularly the police, to prevent institutional
violence by police against transgenders, and finally, it has established a State Transgender Welfare Board. Why can't the Government do something
similar at the national level?

Shri Siva's Bill provides for such institutions and I want to say that in doing this, India will simply be bringing itself up at par with the rest of
the world. Let us not forget that the opening words of the Universal Declaration of Human Rights adopted as far back as 1948, are very clear- "all
human beings are born free and equal in dignity and rights." That is what we are trying to give them. Through my earlier unsuccessful attempt to
change Section 377, it was very much to give the same freedom and dignity to the homosexual community as all Indians have and today this Bill
before us gives all the protection to transgender communities that you and I enjoy as free citizens of India.

In 2011, the United Nations Human Rights Council became the first UN inter-governmental body to adopt a wide-ranging resolution on human
rights, sexual orientation and gender identity. Resolution 17/19 expressed the Council's grave concern at violence and discrimination against
individuals based on their sexual orientation and gender identity and this is something in 2011 that we are now catching up with this Bill of 2015.

I do want to stress, if you look at Article 2 of the International Covenant on Civil and Political Rights to which India is a party and a signatory; "Each
State, party to the Covenant, undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights
recognised in the Covenant without distinction of any kind such as race, colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status". In other words, by discriminating against transgenders, by discriminating against homosexuals India puts
itself in violation of Article 2 of the International Covenant on Civil and Political Rights.

I would also like to mention Article 12, sub-clause (1) of the International Covenant on Economic, Social and Cultural Rights because that gives
States the obligation to grant everyone the right to the enjoyment of the highest attainable standards of physical and mental health.

And, the Committee on Economic, Social and Cultural Rights of United Nations has indicated that the Covenant proscribes any discrimination
in access to health care and the underlying determinance of health on the grounds of sexual orientation and gender identity. In other words, Mr.
Chairman, we are simply granting people universally recognised human rights.

I do feel that the Government has woken up to some of this by coming up with its own version of the Bill. At least there are indications of a
version that they are consulting others on. I am here today to speak on Shri Tiruchi Siva's Bill as passed by the Rajya Sabha. But I want to point out
that the Government's version of the Bill has some very diluting provisions which should not be encouraged and which in my view are inferior to the
Bill that we are discussing right now. For example, there is no provision for the establishment of National or State Transgender Welfare Commissions
in the Government's Bill. As I have said, Kerala has already established one. We cannot dilute something which has already happened and the
Government becomes free of any accountability if we have no Commission to enforce the law. Then you are not accountable under the law and that
is what happens. It must be noted that the OBCs/SCs/STs/Women, all have Commissions to promote their rights. Why should not the transgender
community?

They are also very concerned about education. I have mentioned this earlier because I have received a communication from a transgender person
saying that equal access to education is fundamentally vital. I am quoting him:

"We do not agree that we need to be rescued or rehabilitated since nothing is wrong with us. Instead, there are problems with society's
respect for us. Hence, we would prefer support for more education and livelihood opportunities. "

This is what they are asking. @ wzar difdrg, uerd wear difsig They will find better opportunities than by giving rescue and rehabilitation approaches.
They say that they would prefer that the Government of India or the State Governments have sufficient consultations with the transgender
community to understand what they really need.



I also want to stress that it may look odd with regard to the right to marriage, inheritance and adoption but the fact is that marriage or marriage like
benefits for transgender couples living together — they may share a home, maybe they cannot get married under our laws, maybe it is not possible
for them to be coupled or partnered biologically — but they may want to live together, they may want to be each others' primary care-givers, they
might want to inherit, adopt and so on, and I think we should allow the law to protect their rights to have this kind of decent treatment.

And the truth is that, I have already mentioned, we need to provide benefits to the children. They are the future of our society. If we cripple
these children emotionally by mistreating them as children, we are depriving ourselves as a society of the contributions they can make in future. I
also want to mention practical matters like access to bathrooms, hospitals, public transport facilities and so on.

Let me conclude, Mr. Chairman, I can see you are getting concerned about the time. I just wanted to stress that the problem with this Bill is,

it is part of a much larger problem of colonial era legislation reflected in the Indian Penal Code, 1860 and its subsequent amendments in the 19th
century.

Sir, you may be aware that our hon. Rashtrapatiji, Shri Pranab Mukherjee, in a speech on the occasion of marking the 155" anniversary of the Indian

Penal Code called for this Indian Penal Code to be comprehensively revised. He said that it reflects a British era and Victorian 19™ century morality.
It reflects conditions of colonial oppression and many of the laws such as the sedition law, which I have brought before you in this House, reflects
the desire of the colonial masters to deprive Indians of rights.

Therefore, our own Rashtrapatiji wants the Indian Penal Code revised. It is in this spirit that I have earlier introduced an attempt to amend Section
377. Today, we are discussing the rights of transgender persons. It is a shocking thing to me that the Treasury Benches and that the Ruling Party of
this country prefers to remain anchored to an outmoded Victorian standard of Penal Code rather than to the values of our own society, our own
culture and thousands of years of Indian history which had given people of different sexual orientation and different gender practice a respectable
place in our society. Now unfortunately, we are saddled with a Government and a Ruling Party whose Members want to condemn them to the ghetto
of discrimination, abuse and violence.

I plead with the hon. Members here and you, Mr. Chairman, to pass this Bill, as passed by the Rajya Sabha, to send from this House a proper

signal to the rest of the country and to the nation that we belong to the 215t century, that we are a humane society, that we would treat our people
whoever they are equally. Every Indian citizen will be granted the same rights and we would treat them with fairness, with dignity and with justice.

I thank you Mr. Chairman. Jai Hind.
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SHRI BHARTRUHARI MAHTAB (CUTTACK): Mr. Chairman, Sir, thank you. I stand here to participate on the discussion relating to the Private
Member Bill, Rights of Transgender Persons Bill, 2014 as passed by Rajya Sabha.

This Motion has been moved by my colleague Shri Baijayant Jay Panda. I have heard him. He gave a very spirited speech the other day when he
piloted this Bill. Just now I heard Shri Prahlad Patel raising certain objections to a great extent relating to the framing of the Bill that was passed in
Rajya Sabha despite the Minister's consistent effort that you leave it to the Government so that we will make adequate provision. But that Bill was
passed because majority of Members in that House supported this Bill.

This Bill has a number of incongruities. I have gone through the Bill. But I am not going to list out as to what are the incongruities. But I will first
start with, as on the other day when I had asked for the Hindi translation of that Bill, where it said that it is vipareeta lingi, faudla el cafepal a5
ot ki, 2014



Before coming to that aspect, I would like to mention another aspect. It was published in Washington Post on April 15, 2014 after the Supreme
Court's verdict. They had said that it is a landmark judgement. India's Supreme Court on Tuesday created a third gender 'status' for transgender
people granting the group formal recognition for the first time.

It says: "Recognition of transgender as a transgender is not a social or medical issue, but a human rights issue". They quoted Justice K.S.
Radhakrishnan who had pronounced that judgement. Transgenders are citizens of this country and are entitled to education and all other rights. So,
while going through the Bill because at that time most of the Bills passed by the UPA regime the order of the day was most of them were rights
based. So, you have right to life and personal liberty, right to live in the community, right to integrity, protection from torture, or cruel or inhuman or
degrading treatment or punishment, right to home and family, etc.

I would say transgender is not unique to our country alone. #3I vw fpean @G 31 a1 &, AS! A oldl, 9IRIG @il 3NUel oIl EPN, UG ARV oI P T
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e oY aen wE 3, Rvoore asgdl? ot Koo oreg aIrll, 9IRIG 2RI o1 A, a6 Rveerz ai eres amren & afiz 3131 yars off 313 e 28 & afie ama @oo G2i¥ ereg 301 fere
Wl 38 A, AG 9leg GHRY WA A usdl A & F) w@re 1 B v ure] st B oY s aal g8 8, aftvor Rgeen & oft aal deft enfde; wos werer Yen aen &, SN
arieifedt vas o aft 8 sren 8 i fbe ardcifSawedt 33w oft oot 8t aen 2 safer st wflsr A & wat, sAWY w8k e oft Rvem = It is not only a social
or medical issue; it is a human rights issue keeping the present situation in context. Therefore, I would say, Transgender people have existed in
every culture; every race, class since the story of human life has been recorded. Only the term, Transgender' and the medical technology available to
trans-sexual people are new. In its broadest sense, Transgender encompasses anyone whose identity or behaviour falls outside the gender norms.
Here, I would like to make a distinction because whenever discussion takes place — let us make it very clear the difference between sex and gender.
Sex refers to biological status as male or female; gender identity refers to a person's internal deeply felt sense of either being man or woman or
something other in between. Gender expression refers to all of the external characteristics and behaviours that are socially defined as either
masculine or feminine such as dress, mannerisms, speech patterns and social interactions. The contemporary term, *Transgender' arose in the mid-
1990s - ; it is not very old; it is as early as 25 or 26 years - from a grass root community of a gender different people.

17.04 hours (DR. P. Venugopal /in the Chair)

Sir, a reply had come on 17th March 2015 from the Minister for an Unstarred Question in Lok Sabha. The Minister had replied, and I quote: "The
Hon'ble Supreme Court in its judgment dated 15.04.2014 in W.P. No. 400/2012 filed by National Legal Services Authority Vs Union of India and others
has, inter-alia, directed the Centre and the State Governments to take steps to treat them as socially and educationally backward classes of citizens
and extend all kinds of reservation in cases of admission in educational institutions and for public appointments." A case was filed by the National
Legal Services Authority Versus Union of India & Others.

It further states: "The Ministry has filed an application in Supreme Court seeking clarification regarding granting OBC status to such
transgender persons who may by birth belong to SCs/STs." What has happened after that? We would like to understand because this is a very
genuine question. This has not been addressed in this Bill. At times, the Supreme Court also pronounces certain judgements without going into the
intricacies which the Government itself found out that you give them reservation and you have a restriction on reservation to OBCs. There are people
in the Scheduled Castes and the Scheduled Tribes and you want to give them reservation. Chaudharyji, amust st feg ffeorer fen &, 33@r awn g areftan
forasen 37 I am unable to understand.

SHRI P.P. CHAUDHARY (PALI): It is pending.

SHRI BHARTRUHARI MAHTAB : It is still pending. An Expert Committee was also constituted by the Ministry to make an in-depth study of the
prablems being faced by the Transgender community and suggest suitable measures to ameliorate their problems. The Committee has already

submitted its Report on 27t" January, 2014. I have not heard anyone referring to this Committee's Report. Rather, Shri Prahlad Singh Patel just now
mentioned that the Government has prepared a Bill. He was referring to that Bill. We are not privy to that Bill also.

Sir, transgenders are citizens of this country. The spirit of the Constitution is to provide equal opportunity to every citizen to grow and attain their
potential irrespective of caste, religion or gender, that word is there. Persons who are transgenders do not identify with the gender stated on their
Birth Certificate. When the Supreme Court has said this correction was made. Shri Baijayant Panda also mentioned what further corrections have
been given effect to. A lot of changes have come and consciousness has also come.

But here I would like to mention two core concepts to help understand transgender people and their experiences. First, gender and sex are distinct
in this context. Sex is biology; sex is assigned at birth, and gender is one's innate sense of self. Thus, the definition of transgender is, where the
Latin word ‘trans’ means on the other side of; it signifies someone whose gender differs from their assigned sex. Secondly, while transgender refers,
in the broadest sense, to someone whose sex and gender do not match. In other words, anyone not ‘frans’is sis. Transgender, as has been said by
the very famous newspaper of England, The Guardian, should be used as an adjective.

Sir, there was a ruling given by the National Legal Services Authority (NALSA). They sent out notices to States to implement five steps. First, a
Central Grant of Rs. 1,000 per month should be given to parents of transgender children. Secondly, they should give scholarship to transgender
students from Class 7 to Class 10. Thirdly, there should be a scholarship to them for higher studies. Fourthly, there should be a skill training scheme
and finally, there should be a monthly pension scheme. After the NALSA judgement, this five-point circular was sent to respective States. With the



Centre-State contribution set at 75:25, none of these seems particularly challenging. But my question is this. Has the Ministry of Social Justice and
Empowerment collated the information as to how many States have implemented these steps and which are those States who have implemented
them? Tamil Nadu, possibly, has done the most. Thank you, Mr. Chairman, it was your State which has gone far ahead and done the most. A
monthly pension of Rs. 1,000 and subsidised bank loans have been provided by Tamil Nadu. It was also the first State to set up a Transgender
Welfare Board followed by Maharashtra and West Bengal. Karnataka recently announced a monthly pension of Rs. 500, and Bihar and West Bengal
reservation in Government jobs. A few universities have opened up seats for transgenders. But this is too little and too vague to have any real
impact. For instance, the Supreme Court, apart from making 'third gender' a legal option, also made it clear and I do not know whether the hon.
Minister has factored this aspect.

HON. CHAIRPERSCN : Mahtab ji, one minute. Hon. Members, two hours' time allotted for discussion on this Bill is almost over. As there are seven
more Members to take part in the discussion on the Bill, the House has to extend time for further discussion on the Bill. If the House agrees, the
time for discussion on the Bill may be extended by one Hour.

SEVERAL HON. MEMBERS: Yes.
HON. CHAIRPERSON: Thank you. Mahtab ji, kindly continue.

SHRI BHARTRUHARI MAHTAB: I was mentioning whether the Government has factored into the other aspect which the Supreme Court has said in
its judgement. The Supreme Court, apart from making third gender a legal option, also made it clear that transgender included people who had no
surgery. If there is no surgery, then he will be included in transgender. But the Ministry of External Affairs still asks for proof of sex reassignment
surgery before it allows a gender change on the passport.

In fact, one of the most significant breakthroughs of the Nalsa ruling was the right of self-identification about which Baijayant babu mentioned
that if a

person says that, yes, I am such and such, then other than male, female, the third category also can be mentioned there. The right of self-
identification with verification was allowed only through psychological assessment and not physical test as Raja Virat had done of Brihannala. There
was a physical test. But, here, there is no need of any physical test; there is only psychological assessment.

It is actually the age — what Prahlad bhai was mentioning — of 12 or 13 that gender dysphoria first surfaces where a person experiences
distress because there is a mismatch between the biological sex and the gender they identity with mentally. It is now that the children are most
vulnerable and need assurance that it is all right to be gender different.

When families and Government fail to provide this security net, they drive their children into conventional Ajjra community that adopts them. It
is estimated that there are about 4.9 lakh transgenders in India today. But it may be quite off the mark; census workers are just not qualified to ask
the right questions.

Prejudice against transgenders is rampant in our society, prompting discrimination of members of the community. This is unfortunate
especially since historically, Indian society has included transgenders in social and cultural life. But today they face ridicule, humiliation and isolation
and are excluded from education and employment. Discrimination against transgenders, whether for education or employment, has forced them into
begging or prostitution. This, in turn, has made them vulnerable to police violence. Social ostracism and institutional exclusion has forced them to
live in the shadows. The trials of this disempowered section of society could be reduced to some extent by drawing them into educational
institutions.

Therefore, I request the Government to prepare a comprehensive Bill to come out, to protect their interest as has been defined by the
Supreme Court. But this Bill has a number of incongruities. The deliberation that happened in Rajya

Sabha and the discussion that is happening here in Lok Sabha can be factored into because here is a gender which we cannot avoid, we cannot
ignore. They need respect and they need to also flourish in this society.

With these words, I conclude. Thank you, Sir.

SHRI PP. CHAUDHARY (PALI): Thank you very much, Sir for affording me an opportunity to speak on the Rights of Transgender Persons Bill, 2014, a
Private Member's Bill moved by Shri Tiruchi Siva, Member of Parliament, Rajya Sabha, sought to put an end to the alleged injustices faced by the
transgender community and to ensure them a dignified life, free of discrimination and unnecessary prosecution.

Basically, the Bill aims at creating mechanisms and institutions through which the transgender persons could be effectively integrated into
mainstream society. The Bill deals with various aspects of life, from rights and entitlements, education, skill development and employment, social
security and health care, provision of reasonable accommodation, legal aid, financial aid, prevention of abuse, violence or exploitation, rehabilitation,
social inclusion and acceptance. Under the Bill, the National and State Transgender Welfare Commissions would be set up as statutory bodies to
ensure the protection and promotion of these rights.

The Bill was unanimously passed by the Rajya Sabha on 24t April, 2015, becoming the first Private Member's Bill in the past 45 years to be
passed. Now, to understand the real controversy, we have to travel through some of the Constitutional provisions of India. There are three
expressions which are very important for deliberating on this issue. First one is with respect to the 'sex' expression, second is with respect to the
'person’ and the third is with respect to the 'citizen'. As far as the last two expressions, 'citizen' and 'person’, are concerned, if we see the definition
of these two words and the provisions envisaged under the Constitution of India, the transgender person fall under the category of the 'Citizen of



India' and also under the category of 'person’. As far as the 'sex' part is concerned, certain rights have been given under the Constitution like under
Articles 15, 16 and other parts of the Constitution of India.

The Supreme Court, in National Legal Services Authority Vs. Union of India on 15t April, 2014, gave legal recognition to the 'third gender',
however, India's transgender community continues to face a plethora of problems. In this progressive verdict, the Supreme Court held that
"discrimination on the basis of sexual orientation or gender identity includes any discrimination, exclusion, restriction or preference, which has the
effect of nullifying or transposing equality by the law or the equal protection of laws guaranteed under our Constitution. Self-determination or gender
was held to be an integral part of personal autonomy and self-expression which fell within the realm of personal liberty guaranteed under Article 21
of the Indian Constitution”.

Keeping in view the observation of the Supreme Court, it is clear that the Fundamental Rights enshrined under the Constitution of India are
extendable and protection has already been in this regard. It is wrong to say that protection of Fundamental Rights has not been given. Protection of
Fundamental Rights has been given to everyone who is falling under the category of 'person' and who is the citizen of India. Some Fundamental
Rights have been extended to the Citizen of India and some Fundamental Rights have been extended to everyone.

The Indian Constitution provides Fundamental Rights to equality; tolerate no discrimination on the grounds of sex, caste, creed or religion. In
the light of the Constitutional guarantees provided, there is no reason why the transgender community should be denied their basic rights. It has
been stated that they are being denied their Fundamental Rights. It is not so. If we see the definition as provided in the Bill, it defines the word
‘transgender person' as a person, whose gender does not match with the gender assigned to that person at birth and includes trans-men and trans-
women (whether or not they have undergone sex reassignment surgery or hormone therapy or laser therapy etc.), gender-queers and a number of
socio-cultural identities such as — kinnars, hijras, aravanis, jogtas, etc.

Chapter II of the Bill looks at rights and entitlements across eight Clauses. It deals mostly with substantive rights such as the right to equality, life,
free speech, community, integrity, family, along with rights against torture and abuse. One Clause specifically provides for the rights and protection
of transgender children.

Now, if we see Article 14 of the Constitution — this Bill has been framed as if the fundamental rights are not extendable — it says:

"The State shall not deny to any person equality before the law or the equal protection of the laws within the territory of India."

Here, the word used is 'any person'. All the transgender persons fall under the category of 'any person'. So, this right of equality before law and
equal protection of law is available to all the transgender persons irrespective of the fact whether there is no determination of sex as envisaged
under Articles 15 and 16.

Education, employment and social security, and health are then covered in successive Chapters. The Chapter on education mandates the
Government to provide for inclusive education for transgender students. It also places an obligation on the Government towards ensuring
participation of transgender persons in adult education programmes.

Under the Chapter on employment, the Government is mandated to formulate schemes for vocational training and self-employment of transgender
persons. The Chapter also prohibits discrimination against transgender persons in any establishment, thus encompassing private sectors. Basically,
no discrimination has been envisaged under the Constitution. This Bill is basically for the empowerment of transgender persons.

In the social security and health Chapter, the Government is asked to promulgate a range of schemes for promoting rights of transgender persons to
ensure an adequate standard of living. These include schemes for community centres and access to safe drinking water and sanitation. Health care
facilities are to be provided in the form of separate HIV clinics and free sex reassignment surgery. Transgender rehabilitation programmes,
particularly in the areas of health, education and employment are also provided for. Measures to promote cultural life are also to be undertaken,
which include sponsoring of transgender films, theatre, and music and dance festivals.

This Bill is not making a clear situation, whether the fundamental rights are extendable to it or not. Basically, this Bill has been brought in two ways
— one is for extending the fundamental right and at the same time it talks about empowerment of transgender persons. Basically, it can be treated
as for empowerment of transgender persons. It is not for the purpose of extending the fundamental right because it has already been extendable,
and all transgender persons fall under the definition of 'person’ and they are the citizens of India.

There is a limited provision for reservation in this Chapter as well. Government educational institutions as well as those receiving aid from the
Government are asked to reserve two per cent of the total seats in each course for transgender persons, while the Government establishments are
asked to provide for the same percentage of reservation in vacancies. As far as the private sector is concerned, the Bill asks for the Government to
provide incentives to employers to ensure that at least two per cent of their workforce is comprised of transgender persons within a five-year period
from the commencement of the Act.

Article 15 (1) of the Constitution says:

"The State shall not discriminate against any citizen on grounds only of religion, race, caste, sex, place of birth or any of them."

Two expressions are very important. One is 'citizen'. This Article is only extendable to a citizen. Transgender person is a citizen of India. So, this
right is available to him. But at the same time, the State will not discriminate on the ground of sex. But here, no doubt, sex has not been determined
for the transgender person. So, if the State wants, then discrimination can be made. But so far no legislation has either been made by Parliament or
any of the State Legislature to my mind. So, no discrimination has been made on this issue. It cannot be claimed that there is any discrimination as



contemplated under Article 15 of the Constitution of India.
Then, Article 15 (4) says:

"Nothing in this article or in clause (2) of article 29 shall prevent the State from making any special provision for the advancement of
any socially and educationally backward classes of citizens or for the Scheduled Castes and the Scheduled Tribes."

So, if a transgender person falls in a particular category, then automatically he is entitled of that right. If by birth, he is from the Scheduled Caste
category, then that right can be extended to him. Similarly, either it may be a Scheduled Tribe category or it may be an OBC category in which he
may be born, that right can be extended to him.

Then, if we come to Article 16, it provides for the benefits in public employment. So, that right can also be extended with respect to that category of
the person whether he falls under the OBC category or the SC category or the General category. So, it is wrong to say that that right is not
extendable to the transgender persons.

In the absence of any provision or any enactment either by the Parliament or the State Legislatures, to make a discrimination with respect to their
employment or with respect to their admission in educational institution, no right can be claimed like this that they are being discriminated.

Sir, on the question of reservation, so far as the reservation part is concerned, either it may be in educational institutions or it may be in
employment, one can understand that the Bill is for the purpose of empowerment of the transgender persons, and if the reservation is to be provided
at all, then two per cent reservation may be provided. But that cannot be a lateral reservation; that can be a horizontal reservation, and, he will
represent with respect to the caste he belongs. So, about the horizontal reservation, there is no problem. This provision can be made by the
respective States and even in the Central legislation.

Sir, it is also provided that the constitution of the State and the National Commission is not required for them. The Commissions, which are already
existing, can look into those matters. It is also provided that the special courts are to be constituted looking at to their population. It is not possible
to provide the special courts because it would create a lot of expenditure. So, instead of creating new specialized bodies leading to greater
expenditure, increase of fiscal deficit and duplication of bureaucracy, the proposed body should be accommodated under the existing bodies. There is
no national or State-wise data from the National Crime Records Bureau on crimes against transgender persons and such data must be collected for
better implementation of the Bill and to address the law and order situation regarding transgender persons in the nation. I support the Bill to the
extent of empowering the trans-gender person.

Thank you very much, Sir.

SHRI KONDA VISHWESHWAR REDDY (CHEVELLA): Hon. Chairperson, I am thankful to you for giving me this opportunity to speak.
Sir, the hon. Member, Shri Baijayant Panda had moved the following motion:

"That the Bill to provide for the formulation and implementation of a comprehensive national policy for ensuring overall development of
the transgender persons (Ajjras) and for their welfare to be undertaken by the State and for matters connected therewith and incidental
thereto."

Sir, it has already been passed in the Rajya Sabha. 1 stand here to support this Bill.

The hijras or the LGBT community deserve the same opportunity, rights and dignity as any other human being. We need to recognize and understand
the problem. It is not a problem of any deviant lifestyle or a value system or a culture. In most cases, the problem is biological and medical.

Sir, the Judiciary through various judgments has acknowledged the LGBT community and the third gender. The medical community and the medical
fraternity also acknowledge them.

When we get admitted to hospitals, we have to get ourselves registered. We have to write our name; we have to give our address, our age and our
gender. For mentioning gender, it used to be male and female. Now, there is an International Standard called HL, which the international community
adopts. Now, recently, the medical fraternity here has also acknowledged it. So, as per HL7, when you get admitted to hospitals, you have four
genders, namely:- Male, Female, Others and Unknown. 'Unknown' is usually used in forensic science where the dead bodies gender cannot be
established. So, when the medical fraternity has acknowledged it and the legal fraternity has also acknowledged it, who are we not to acknowledge
it? Our culture has accepted the hijra community. Both the vedic science and the modern science have accepted it. Our ancient cultures and
contemporary cultures have accepted it. So, it really puzzles me, Sir, that we actually need to debate so long for such an obvious Bill before it is
passed.

Sir, I do not want to take much time but I fully agree with Shri Bhartruhari Mahtab. It is not just a medical or a biological issue. It is a human rights
issue.



If we recognize them as human beings, if we recognise that they deserve all the rights and opportunities as human beings and if we do not grant
them the same opportunities, rights and dignity, then maybe, we should start or introduce another Bill for not recognizing them as human beings. I
think it would be grossly unfair if we do not grant them the same. So, once again, I support the Bill and thank you for the opportunity.
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SHRI VIRENDER KASHYAP (SHIMLA): Mr. Chairman, Sir, I am very much thankful to you for giving me an opportunity to participate in the debate on
this very important Bill, which was introduced in Rajya Sabha. The Rights of Transgender Persons Bill, 2014, as passed by Rajya Sabha, was

introduced in this House on 26" February 2016 by Shri Baijayant Panda, who is an hon. Member of this House. He has moved this Bill for further
consideration in this House.

a1 fudta fofer st fders, 2014 w2 sit adf g 6t srft 8, & 521 U2 aweft ara @1 AP @ gu weon ars & b first of all, I must say that we need to identify
who these transgender people are. Secondly, we need to understand the difference between 'sex' and 'gender’. We need to differentiate these two. I
have gone through the provisions of this Bill. It is a matter of concern that till date we do not know the exact number of such persons, that is, how
many transgender live in our country. As far as Census of 2011 is concerned, it states that their total population is only five lakhs. However, I do not
agree with the figures of Census, 2011. So far as their numbers are concerned, it could be a huge number; it may go up to 50 lakhs or so. ser@b ary 3
AIDIR @Y AE Ul acton afén s sordht Roaaft 2iacn & aeiifts o Sisz g2 o Berd &) A &2 g8 3, wrd 3 e &) A gis 3 280 &) sar a 3 eor A1) us & fa



aen 3 3 Awnfres sarr sf siftrsiyar sidl o1 deware wear g 6 sa e d smend & 67 e ac sa aa B aal & 7 3
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330 391 3 33 yoR & o cnisd &, ool 5w yor & aftor fee wife, sy Bl g 3@ war sen 5 a8 anren o e s aricdish o ol 2 It is a
matter of human right. «& agrer sscr @1 wwren 3 safére sa w2 aal A6 & arg Jorn! &1 vat e &t Bidferdtar & awa )

HON. CHAIRPERSON: Shri Kashyapji, you can continue your speech next time.

HON. CHAIRPERSON: The House shall now take up 'Zero Hour'. Hon. Members are requested to complete their submissions within two minutes.



