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Further discussion on statutory resolution regarding Disapproval of Arbitration and Conciliation (Amendment ) Ordinance and
Arbitration and Conciliation (Amendment) Bill, 2015 .

HON. DEPUTY SPEAKER: Now we are taking up Item Nos. 14 and 15 together.
Motions moved:

"That this House disapproves of the Arbitration and Conciliation (Amendment) Ordinance, 2015 (No. 9 of 2015) promulgated by the
President on 23 October, 2015".

"That the Bill to amend the Arbitration and Conciliation Act, 1996, be taken into consideration.”

Shri B. Senguttuvan to speak.

SHRI B. SENGUTTUVAN (VELLORE): Hon. Deputy Speaker, Sir, I thank you for affording me this opportunity to participate in the crucial debate on
the important subject of Arbitration and Conciliation (Amendment) Bill, 2015.

This Amendment Bill introduced by the hon. Minister for Law and Justice seeks extensively to amend the existing provisions of the Arbitration
and Conciliation Act, 1996 so as to make the Arbitration and Conciliation law one of the most effective instruments of alternate dispute resolution.

Whilst the Bill was pending in the Parliament, the hon. Law Minister introduced certain more amendments to the Amendment Bill as well as to
the Principal Act. The Amendment Bill is perhaps one of the preparatory steps to welcome foreign investors to India to do business in a very
conducive climate. Originally the Law of Arbitration was found in the three enactments, namely, the Arbitration Act 1940, the Arbitration (Protocal
and Convention) Act 1937, and the Foreign Awards (Recognition and Enforcement) Act, 1961. The law of Arbitration, as it stood under these
enactments was rather incipient and underdeveloped. Perhaps, with the liberalization of the Indian economy, the need to having a more responsive
law on arbitration was felt. Therefore, the Arbitration and Conciliation Act, 1996 came to be enacted.

The Arbitration and Conciliation Act of 1996 is actually a model law framed by the United Nations Commission on International Trade Law
(UNCITRAL). The United Nations Commission on International Trade Law adopted in 1985 a model law on international commercial arbitration. The
General Assembly of the United Nations also recommended that the member countries do give due consideration to the said model law. The single
most important feature of the UNCITRAL model law and rules was that they harmonized concepts on arbitration and conciliation found in various
legal jurisdictions all over the world and thus they contained provisions which are designed for universal application. Therefore the enactment of the
Arbitration and Conciliation Act, 1996 was actually a welcome measure as it enabled the parties to easily resolve their disputes by having recourse
to arbitration rather than try it by any other mode or in any other forum. I am talking about the 1996 Act.

It was modelled on the United Nations Commission on International Trade and Trade Law. It had universality of application. However, in the
course of its practical implementation, we came to experience that the law is far from perfection and that there are several hiccups and
shortcomings in the working of the provisions of the Act. Therefore, the present amendments are being brought about. The Law Commission of
India, in its Report no. 246, also suggested that these amendments be carried out to the 1996 Act.

Sir, there are a number of crucial amendments brought about by the Amendment Bill. The first amendment relates to the definition of court in
Section 2 of Clause 'e' of the Principal Act. According to the Amendment, the court of jurisdiction in a case of an international commercial arbitration
is that of the High Court.a€} (Interruptions)

HON. DEPUTY SPEAKER: Mr. Senguttuvan, hon. Minister would like to say something. You can continue your speech after him.

THE MINISTER OF URBAN DEVELOPMENT, MINISTER OF HOUSING AND URBAN POVERTY ALLEVIATION AND MINISTER OF PARLIAMENTARY
AFFAIRS (SHRI M. VENKAIAH NAIDU): Deputy Speaker Sir, I am told that certain remarks have been made against the Governor and also what is
happening in Arunachal Pradesh. On behalf of the Government, I have to put the record straight. I do not want to join issue with them in detail. But
let me make it very clear that the Governor, as per the Articles 174, 175, 181 of the Constitution, has acted within his rights and from time to time
he has been informing the hon. President of India. The legislators, who are in the Ruling Party, they broke away from that Party for whatever
reasons know to them, gave a No-Confidence Motion against the Speaker. Then, the Governor has asked the Speaker to face the House and take

this No-Confidence Motion. They did not immediately respond to that. So, the Governor has summoned the Assembly and fixed the date of 16t
yesterday for deciding the No-Confidence Motion on the Floor of the House. Then, the Speaker surprisingly disqualified 14 MLAs. He is facing No-
Confidence Motion and he disqualified 14 MLAs. It is really a shame and a challenge to the system. Later, some of the ministers led by the Chief
Minister went to Governor on the pretext of discussing something. Instead of discussing, they accused, abused and threatened the Governor, It is
really bringing a shame to the system and democracy. If you have majority, you must rule the State. If you do not have majority, you must quit. If
you have any doubt then the trial of strength must be taken in the Assembly. They have locked the Assembly. Deputy Speaker has to convene the
meeting outside the Assembly Hall. So, surprising things are happening. I am not justifying this party or that party. Earlier also we have seen
there, wholesale people coming from that side to this side and wholesale people going from this side to that side. citasdq 3 @ @ gitan ot e, Ao
Rirzear ¥ 2 5 a1 aen %) A At weon & {6 53601 dog, wR @1 B gzadiu odl 3 There is no role for the Central Government, arz-arz yener aicft sft @t o
Yoll, AR-ar2 Wog, AP B VA dall, Aelidoll Bell A1E AR cpIaD2 ad oo, ag 3k ordf &



Sir, lastly, I would like to conclude by saying that in the morning when this issue was to be raised, even the petroleum prices, I stood up and
offered by saying: "After the Question Hour the Government will be willing to respond." The Speaker said: "You cannot decide what is to be
admitted.” Yes, Speaker is right. The Speaker has to admit. I said: "Only if the Speaker admits then I am ready.” They did not care for that. They
created hungama for one hour. They did not allow the Question Hour. They have taken the rights of all the members of the House. Later, they went
back to their seats and started demanding: "We should be given an opportunity. " Then, Mr. Deputy Speaker Sir, they were giving slogans, @i &t
g &l 28 & ¥e uep 6¢ geen & 3l @i 3 Aear 3 ol ePInd gu gl a1y This is becoming a regular practice. This cannot be accepted at all. Everyday the
Adjournment Motion is given. I would like to take the entire country into confidence here. One of the Adjournment Motions is to discuss about
Tourism in Bihar'. They want the adjournment of the House on this issue. You can understand the seriousness of this issue. Let us follow the rules.
Let us go by the Chair. Let us respect the Chair. Then, whatever Chair decides, that is final.

With regard to Governor, there is a clear Ruling by the Chair in the Lok Sabha saying: "You cannot discuss the conduct of the Governor except
issues on which he has acted in his discretionary power."

Here also you can discus the discretionary power in the House and at the end of the day, the ruling says very clearly that the decision of the
Governor cannot be questioned. That is the ruling of the Chair. That is the position of the Constitution.

If they have any grievance, they should approach the court. Instead of doing that, coming here, accusing the Government and abusing the
Governor is not acceptable. Any reference to Governor or his action or any reference to the Arunachal Pradesh Assembly, if they have gone into
record, I would urge upon the hon. Deputy Speaker to please remove them from the record.

HON. DEPUTY SPEAKER: Already I gave the ruling that whatever they have raised regarding the Governor's action cannot go into the record. That is
expunged. I already gave that ruling. Therefore, that question does not arise.

Now, Shri Senguttuvan, you please continue.

SHRI B. SENGUTTUVAN: Thank you, hon. Deputy Speaker.

The amendment to Section 2 and Clause (e) of the Principal Act runs as follows: "The court of jurisdiction in a case of an international
commercial arbitration is that of the High Court and in any other case, the principal Civil Court of the District."

Clause (f) of Section 2 is also amended whereby a new proviso is incorporated. Section 7 of the principal Act is also amended.

Section 8 in the principal Act which deals with the power of a judicial authority to refer the Parties to arbitration where there is an arbitration
agreement.

This amendment seeks to substitute the entire sub-section (1) of Section 8 of the principal Act and adds a proviso to the existing sub-section
(2). The purport of the amending exercise is to refer the parties to arbitration and the only limitation to this power of referral is that there is prima
facie no valid arbitration agreement.

Section 9 of the Arbitration and Conciliation Act is a crucial provision, and this provision also undergoes an amendment in the Amendment
Bill. Section 9 deals with the power of the court to pass interim orders pending arbitration proceedings. Whilst the existing provision becomes sub-
section (1), new sub-sections 2 and 3 are now added by way of this Amendment Bill. Where the court has passed an interim order of protection
under Section 9, prior to the commencement of the arbitral proceedings, then it becomes mandatory as per this amendment to commence the
arbitral proceedings within 90 days. This is to do way with the inconvenience caused by interim ex parte orders passed in original applications.
Hence, the amendment requiring commencement of arbitral proceedings within a period of 90 days of obtaining interim order from the court is
certainly a welcome measure. The Court is also under an obligation not to grant such a relief as one that would be denied by the arbitral tribunal in
the circumstances of the case.

Section 11 of the Principal Act which deals with appointment of arbitrator, is also extensively amended by Clause 6 of the Amending Bill,
2015, Section 11A has been inserted by Clause 7 of this Amending Bill.

Section 12 deals with the neutrality of the arbitrator. Section 12 of the principal Act is amended under Clause 8 of the Amending Bill. The
entire sub-section (1) of Section 8 is substituted with a new sub-section. The arbitrator whilst entering upon arbitration is required to make certain
disclosures that may raise justifiable doubts as to his neutrality. He is ineligible to arbitrate when found to have bias in favour of either of the parties.

It may be noticed here that to ensure neutrality of arbitrators, the amended Section 12 of the principal Act provides that when a person is
approached in connection with possible appointment of arbitrator, he shall disclose in writing about the existence of any relationship or interest of
any kind, which is likely to give rise to justifiable doubts about his neutrality; and the circumstances that are likely to affect his ability to devote
sufficient time to complete the arbitration within the stipulated period of 12 months. Further, Sir, if a person is having specified relationship, he shall
be ineligible to be appointed as an arbitrator.

Explanation one of the Bills provides that the first Schedule in the Bill guides the grounds giving rise to justifiable doubts about the
independence or impartiality of the arbitrator. As per Explanation two which is also being inserted by this amendment, the disclosure shall be made
in the form specified in Schedule 6. Schedule 7 sets out the circumstances which affect the ability of the Arbitrator to conclude the Arbitration



proceedings within twelve months. Schedules 4 to 7 are new additions under the Amendment Bill.
These are very important provisions. These provisions ensure that the neutrality of the arbitrator is maintained at all costs.

Sir, it is noticed that a new provision of Section 29A inserted by this Amendment provides that the Arbitral Tribunal shall make its award
within a period of twelve months. Parties may by consent extend such period up to six months. Thereafter, the mandate of the arbitrator will
terminate unless it is extended by the Court, on sufficient cause being shown. The Court while extending the period may also order reduction of fees
of arbitrators not exceeding five per cent for each month's delay, if the court finds that the proceedings have been delayed for reasons attributable to
the arbitral tribunal. If the award is made within a period of six months, arbitrator may get additional fees if the parties agree.

The newly inserted section 298, makes for fast track procedure for conducting arbitration. Under this section, the parties to the dispute may
agree to their dispute being resolved through fast track procedure by excluding oral evidence. Award in such cases may be given within a period of
six months.

But, Si, we have our own reservations with reference to the efficacy of this limitation of twelve months period. In the Indian context, it
would not be possible to wrap up the entire arbitral proceedings in a period of just twelve months. Arbitration is just not restricted to pleadings
alone; but may involve reception of oral/documentary evidence. On occasions, the documentary evidence to be adduced in the arbitration
proceedings may not be available immediately and the procuration of which may take considerable time. Therefore, to expect the arbitrator to
conclude the proceedings in twelve months is simply not possible given the circumstances prevailing in India.

Sir, we are apprehensive that this requirement of having to complete the arbitration proceedings in a matter of just twelve months,
extendable by court by another six months is a counter-productive measure. Since it is feared that it is not possible to wind up proceedings in
twelve months and if no agreement is reached for extension, the matter would be taken to court. Years may elapse before a verdict is reached.
That is why, it is considered appropriate to provide the time limit of 24 months to conclude the arbitral proceedings. In this connection, I have
moved an amendment to sub-section (1) of section 29A to the effect that the "award shall be made within a period of 24 months".

I apprehend that the new provisions by which the fees of the arbitrators are docked by five per cent for the delay which is attributable to him
and the provision that his fees may be hiked by consent for quick disposal appear to be opposed to public policy or established judicial principles.

This kind of carrot and stick policy towards the arbitrator is not the right approach. An arbitrator should function with a free and fair mind; and
he should give an award based on principles of fairness and established laws of the land. He should not be goaded either by the sense of fear of
losing his fees or by the motive of aggrandisement which will not be in public interest. I think it is best that the Government removes this carrot
and stick clause from the purview of these amendments.

It is further noticed that the whole of Section 17 of the principal Act has been substituted by a new Section. The new provisions of Section 17
empower the arbitral tribunal with power and discretion to grant extensive interim relief,

It is noticed again that provisions of Section 23, 24 and 25 have also been amended and new Sections 25A, 29A and 29B have been inserted
by the amending Bill. By these provisions, the Arbitral Award is to be made within a period of 12 months; and if the parties agree, they may fast-
track the procedure to conclude the arbitration in six months. Section 31 has also been amended. A new Section 31A has been incorporated by this
amending Bill.

Very importantly, Section 34 has been amended. Section 34 in the principal Act relates to the application to set aside the Arbitral Award. One
of the grounds for setting aside the Arbitral Award is that the Arbitral Award is opposed to "public policy”. Experience shows that many an Award,
the products of years of arbitral wrangling, have been simply got set aside on the ground that it was opposed to the amorphous concept of 'public
policy". This amendment has been necessitated by the fact that the Supreme Court of India in the cases of ONGC Ltd. Vs. Western Geco
International Ltd., and Associate Builders Vs. Delhi Development Authority interpreted the definition of "public policy" rather expansively according to
the Law Commission.

These judgments of the Supreme Court introduced a justifiable fear that every award could be set aside on the ground of its being opposed to
public policy. That is why, the present amendment seeks to introduce a new Explanation to Section 34 restricting the grounds on which an award
can be set aside on the ground of its being opposed to public policy.

The amendment Bill further amends Sections 36, 37, 47, 48, 56 and 57 and adds Schedules 1V to VII.

In conclusion, we welcome these amendments subject to our reservation on one aspect relating to the period of limitation provided for
concluding the arbitration, regarding which I have already said that I am moving an amendment.

Sir, there was some doubt with regard to the prospective and retrospective nature of the amendments. There is a Constitutional prohibition
against ex post facto criminal laws. All laws would have prospective application unless the intention is very clear that they have retrospective
operation. Usually amendments affecting substantive laws will have prospective application and only procedural laws could have retrospective
application. However, pending the Amendment Bill, an amendment to the principal Act by way of a new provision of Section 25A has been introduced
by the hon. Minister as per which the amendments are prospective in nature as they would not affect the pending proceedings unless the parties
otherwise agree.

Barring the reservation to Section 29A, we welcome the legislation as they are intended to speed up the arbitral proceedings and confer
jurisdiction on the Indian courts to pass interim orders even where the seat of arbitration is in a foreign country. These amendments consolidate and
strengthen the Indian law of arbitration and conciliation. Arbitration and conciliation are two different but very effective modes of Alternative Dispute
Resolution Mechanism.In Tamil Nadu, the Government under our hon. Chief Minister, Dr. Puratchi Thalaivi Amma has provided the courts with the
facility of mediation centres, whereby the process of conciliation dispute-resolution is usually reached.



While welcoming this amendment Bill I feel obliged to state that the legal professionals of London, which was the preferred destination for
international arbitration, have been able to earn for the country nearly Rs.3 lakh crore per annum by way of arbitration. I fervently wish that India
would likewise be a preferred destination for international arbitration and our legal profession would rise up to the challenge. I thank you for this

opportunity.
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It is clearly mentioned in clause 2(1) of the Bill :
"(e) "Court" meansa€”

(i) in the case of an arbitration other than international commercial arbitration, the principal Civil Court of original jurisdiction in a
district, and includes the High Court in exercise of its ordinary original civil jurisdiction, having jurisdiction to decide the questions
forming the subject-matter of the arbitration if the same had been the subject-matter of a suit, but does not include any Civil Court
of a grade inferior to such principal Civil Court, or any Court of Small Causes;"

3@ 33 IuEe A RN 5 apR ©1f Sl anfdRgrer Ao, as s wI¢ 3 £ aem, It further reads:

“(ii) in the case of international commercial arbitration, the High Court in exercise of its ordinary original civil jurisdiction, having
jurisdiction to decide the questions forming the subject-matter of the arbitration if the same had been the subject-matter of a suit,
and in other cases, a High Court having jurisdiction to hear appeals from decrees of courts subordinate to that High Court;';"
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gif¥Rsagrer & oo saft aee A Aaeer 124t 3 afiz 32r@p 13 9t ot apisiic gan g,

"(13) An application made under this section for appointment of an arbitrator or arbitrators shall be disposed of by the Supreme Court
or the High Court or the person or institution designated by such Court, as the case may be, as expeditiously as possible and an
endeavour shall be made to dispose of the matter within a period of sixty days from the date of service of notice on the opposite party.”
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"After section 29 of the principal Act, the following new sections shall be inserted, namely:3€” "29A. (1) The award shall be made
within a period of twelve months from the date the arbitral tribunal enters upon the reference."
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"29B. (1) Notwithstanding anything contained in this Act, the parties to an arbitration agreement, may, at any stage either before or at
the time of appointment of the arbitral tribunal, agree in writing to have their dispute resolved by fast track procedure specified in sub-
section (3)."
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SHRI TATHAGATA SATPATHY (DHENKANAL): Sir, namaskar. I rise to speak on the Arbitration and Conciliation (Amendment) Bill, 2015.

As you know, it is a well-established fact that unfortunately both the Central Government and most of the State Governments invariably lose
cases when it comes to arbitration. It is also a fact that for the past 15 years or so, maybe a little longer from 1992 onwards when that so-called
liberalization took place, our legal system, our Government have more or less been run from the shadows by foreign consultants and mega Indian



corporates.

It is true that arbitration and conciliation are both necessary components for creating a proper environment for conducting business between
any two parties. But this also gives me a peep into the governance angle vis-A -vis the legal side of this country. If the Government can so bravely
go ahead and pass an Amendment Bill stating that a certain timeframe is set by which time a particular arbitration has to be completed, why cannot
the hon. Minister think that a similar timeframe should be set for civil and criminal cases of different magnitudes? Maybe we can have different
timings. A murder case could take shorter time, a rape case could take even shorter time and other cases could take slightly longer.

But it is not only justice delayed is justice denied. That is too oft repeated and it makes no sense. The other part that is actually taking place
in this country is people are losing faith in our judicial system because they feel that there is no justice, it never comes, when it comes also it has no
significance. All these plethora or slew of regulations that are being brought to Parliament — yesterday there was that commercial courts Bill as you
are aware and today this Arbitration and Conciliation (Amendment) Bill — show the Government's eagerness for strengthening the mindset of ease
of doing business. And this Bill professes to create an alternative dispute resolution mechanism.

Here the assumption is that the arbitrator will be unbiased. It is in Section 12. And it is up to the magnanimity of the arbitrator to be honest or
not and come out clean with her or his connections with either of the concerned parties. Government here should also consider setting up an
institute like the ones you have for training the IPS and the IAS officers. Like that you can have a training institute where you create a bunch of
arbitrators who are trained professionally. We should not take retired people because it is time our mindset moved beyond retired people. We should
employ younger people who can put in longer hours. Give them proper salaries, check their background and train them to be arbitrators.

I will give an example of how arbitration takes place currently. In the Krishna-Godavari Basin gas field, the bid was put up in 1999,
15.00 hours

Interestingly, ONGC and Reliance were two bidders and both of them took 10 years, from 1999 when they got the bid, to start the work. In
2009, they started the work. ONGC, which is a Government company funded by taxpayers' money is supposed to be doing good for the country. In
2013, ONGC claimed that Reliance had siphoned off Rs 11,000 crore worth of gas from ONGC blocks. That means they had dug in, made a pipeline
and siphoned off gas from ONGC blocks.

I am happy that my colleagues are interested that Reliance should be investigated. I for one have always been saying that our mega
corporates have not become mega by inventing something. They are not Microsoft, they are not Apple, they are not Ford. They have become rich,
super rich and maybe one of the richest in the country simply by looting the national resources. These people have managed to corner our coal, our
petroleum, our gas, our land through bureaucratic grip, through bureaucratic strength and they have become rich. We have yet to see an Indian
company make a mark in the world theatre by creating something. We have not seen that as yet.

Going back to Krishna-Godavari basin case, Reliance India Limited did not even bother to reply. Then the Directorate General of Hydrocarbons
set up an independent study by a US-based consultant DeGolyer and MacNaughton. The consultant submitted that ONGC's claims were valid. ONGC
filed a case in Delhi High Court in May, 2015 against Reliance Industries Limited. Reliance India Limited is already contesting three arbitration suites
in connection with its KG basin operations. Reliance Industries Limited ignored the national interest.

Similarly, it is very surprising in the case of Vodafone. I am not sitting here and judging whether Vodafone is right or wrong. But Vodafone has
been slapped with a huge income tax claim by the Ministry of Finance of the Government of India. It is through a process of law and who has
passed that law? This very House, these hon. Members have passed that law. Basing on that law, taking strength from that law, Vodafone was
slapped with an income tax amount to be paid. Unfortunately, our system is such that Vodafone has not even bothered to go in appeal and it has
not asked for arbitration. Yet, it is there all over this country and the Government sits quiet. We do not have the teeth to implement our own
Government's orders.

You have brought in an amendment to Section 25 (a) saying that this Act will not be retrospective. When the Bill for judges' pension and
salary could be retrospective, why can you not amend it with retrospective effect so that ONGC-RIL case could be brought under this Act and let it
be adjudicated as early as possible within 18 months and let the people of this country get some justice some time. Let us be fair to them.

Sir, we have very big legal luminaries in this Government who we know are going through bad times. I am not mentioning DDCA; that is not
my concern. You were there in the earlier House also. You have seen how those same lawyers managed to destroy and pull down that Government
and destroyed the country in the process. So, we know the acumen and the ability of our lawyers. They are great people. Nobody can challenge
their intelligence. But as far as matters of governance go, I do not think or I do not agree that they are actually good at it.

This section 24 says that there will be hearings on a daily basis without adjournments. I mentioned the point that if you can actually legislate
like that and complete cases within a specific time, please consider whether this could be done for other cases also.

I would like to give one small example. When we have this law in force, let us say, suppose a company like Adani goes for arbitration with an
arbitration case to the Orissa High Court — it has not gone, I am just giving an example. I do not know who Adani is. It goes to the Orissa High Court
and asks for an arbitration and the High Court sets up an arbitration desk or court and they file a case regarding a port that they own in the State, let
us assume. It could be Chennai. One day you will be happy or you will be surprised to know that the Chennai Port also belongs to Adani. It is not
impaossible. ...(Interruptions)

SHRI NISHIKANT DUBEY (GODDA): Who is Adani? ...(Interruptions)

SHRI TATHAGATA SATPATHY : I do not know. It could be Nishikantji also. ...(Inferruptions) 1 am not saying anything. Nishikant Dubeyji is present in
the House; so, I can take his name. Now, I am scared. I am looking around. I am seeing whoever is around because I can take only their names.
Otherwise, it seems, you cannot take the name of John F. Kennedy because he is not present in the House. How do we know? His ghost might be
here. ...(Interruptions)



Anyway, I am coming back to arbitration. They have placed this Adani agent in the Paradip Port Trust now. This gentleman is busy damaging
the port and making it grind to a halt. They are in the process of completely destroying Paradip Port. When you can do that, is it possible that in this
arbitration thing, unless you have a professional team of arbitrators, the Government will set up arbitrators who will seem suitable to say, Mukeshji.
...(Interryptions) No, he is not in the House. I was talking about that Hindi film singer. Is it possible that there can be spot fixing or match fiction? I
would like clarity of vision in this case.

I would also request this in the end. Have you worked out any process for the common citizen owning a small business establishment who
gets involved in a litigation of a small amount to get justice faster? Or, will this only be a country of corporates? Ease of doing multi-billion dollar
business may become our national slogan instead of Satyameva Jayate.

Thank you, Sir.
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SHRI A.P. JITHENDER REDDY (MAHABUBNAGAR): Thank you very much, Sir, for giving me this opportunity.

The basic premise behind Alternative Dispute Resolution (ADR) is to provide parties a cheaper, quicker and more flexible alternative to the
rigid Court dispute-redressal process. This Amendment Ordinance is a well-intended initiative by the Government to improve the arbitration process,
and I welcome the move. However, there are still a few key structural deficiencies with the Ordinance that needs to be addressed immediately. I
have also moved an amendment on this.

It is unclear whether the amended provisions shall apply to pending arbitration proceedings. The Law Commission of India, in its 246" Report,
which recommended amendments to the Arbitration & Conciliation Act, 1996, had proposed to insert a new Section 85-A to the Act, which would
clarify the scope of

operation to each amendment with respect to pending arbitration proceedings.

However, this specific recommendation has not been incorporated into the Ordinance. One of the reasons for bringing about this ordinance is
to instil a sense of confidence in foreign investors in our judicial process, with regard to certainty of implementation in practice and ease of doing
business. Therefore, it is strongly urged to incorporate Section 85A as proposed by the 46th Report of the law Commission of India, where it clearly
states the scope of operation of the amended provisions.



As regards Clause 15 of this Ordinance, which inserts Section 29A - time limit for Arbitral Award is a serious obstacle which creates more
problems than it solves. Section 29A sub - section (1) "The award shall be made within a period of twelve months from the date the arbitral tribunal
enters upon reference".

This provision sets a 12 month time limit for completion of the arbitration proceedings, failing which, parties can agree for only six months
extension. Yes, I do appreciate that it is with good intentions to speed up the process of an arbitration process but, at what cost? This time limit is
quite unreasonable as well as unrealistic in practical terms.

As per Section 29A sub-section (4), failing to complete the arbitration proceeding within 12 - 18 month period will result in the termination of
the arbitration, if the Court has not extended the period. And, if the Court does grant an extension, it is only after deducting up to 5 per cent fees
from arbitrators for the delay each month. Not only we are creating additional burden for the parties to an arbitration, but we are also burdening the
courts. It goes against the objective for bringing in this Ordinance, as an increase in judicial intervention in arbitration matters will only lessen
foreign investor confidence in the Indian judicial system. It could also potentially threaten the quality of the final arbitral award as a result of the
impractical time limit prescribed. 1t is problematic for us to determine the time-period for completion of proceedings under Arbitration, as it primarily
depends on the case. While a simple contract dispute involving little or no witness evidence might be resolved within 12 months, but what about a
complicated construction dispute involving multiple parties (and possibly multiple contracts), tens of complex claims and counterclaims requiring
factual and expert evidence, and involving millions or billions of dollars in dispute? Would it not this take substantially longer? Let us not create a
restrictive environment even in the world of Alternative Dispute Resolutions which is founded on principles of limited regulation. This specific
amendment is based on a faulty premise that one-size fits all approach will work in India irrespective of the nature, complexity and stakes involved in
the different disputes.

The London Court of International Arbitration had suggested that the median duration for arbitration was 16 months. However, its website
also highlights that "there is no such thing as an "average" arbitration. Sums in issue, and technical and legal complexity may vary greatly between
one case and another, as may the volume of evidence, oral and written, that may be required to determine the dispute. We should not intervene and
prescribe a time limit for finalizing a dispute, which is fundamentally a judicial function, and not necessarily a legislative requirement. Therefore, I
would strongly urge the Government to address this rigidity in the Amendment Bill and consider either removing this clause which inserts Section
29A from the Bill altogether, or to at least changing the time limit from 12 months to a more realistic 24 months instead. My case has already taken
18 months. The hon. Minister has not solved it yet. You know my arbitration and this arbitration will go for a long time. So, I request that some
period should be given otherwise the confidence of the companies will be taken away.

Thank you.

SHRI KESINENI SRINIVAS (VIJAYAWADA): Hon. Deputy-Speaker, Sir, thank you for giving me this opportunity.

The judicial system in India continued to evolve through the reigns of the Maurays, the Mughals and the British. The present system has held
India in good stead. However in the significant increase in the role of international trade, the economic development of nations over the last few
decades has been accompanied by a considerable increase in the number of commercial disputes as well.

In India too, rapid globalization of the economy and the resultant increase in the competition has led to an increase in commercial disputes.
At the same time, however the growth of industrial growth, modernization and improvement of socio economic conditions, in many instances has
out-paced the growth of dispute resolution mechanisms. In many parts of India rapid development meant increased case loads of already over-
burdened courts further leading to notorious slow adjudication of commercial disputes. As a result alternative dispute resolution mechanism
including arbitration has become more crucial for businesses operating in India as well as for those doing business with Indian firms.

In sum, a huge influx of overseas commercial transactions spurred by the growth of Indian economy has resulted in a significant increase of
commercial disputes and arbitration practices lagged behind. The present arbitration system in India is still plagued by many loopholes and
shortcomings. The quality of arbitration has not qualitatively developed as a quick and cost effective mechanism for resolution of commercial
disputes. According to the World Bank's "Ease of doing Business' Report for the year 2015, India has been ranked 178 of the 189 nations in the
world in contract enforcement. The World Bank's *Ease of doing Business' rankings analysed the whole business eco system in the country. The
rankings include parameters like starting a business, dealing with construction permits, getting electricity, access to credit and enforcing contracts
amongst a total of ten parameters.

Sir, India has shown a significant jump of nine places in starting a business parameter and 29 places in getting electricity in the 2016 rankings
as compared to 2015. However, there is a drop in the ranking by six places on access to credit and the country's rank on enforcing contracts has

remained unchanged at the 178t position.

The contract enforcement rankings factor in quality of judicial processes. On a scale of 0 to 8, India's index of judicial processes is at 7.5. In
the field of case management, India scores as low as 0.5 out of 6. With commercial disputes piling up and investors and business men looking up to
foreign jurisdictions to settle disputes, India is losing a valuable opportunity for growth.



India is at a juncture where massive investment is needed to create infrastructure to spur economic growth and improve the living standards
of the people. This is not possible solely through Government investment. For instance, urban development and rejuvenation alone require about
two trillion US dollars upto 2030. It is imperative that we create an atmosphere where businesses are encouraged to invest in creation of public
infrastructure.

Until 1996, the law governing arbitration in India consisted mainly of three statutes. They are the Arbitration (Protocol and Convention) Act,
1937, the Indian Arbitration Act, 1940 and the Foreign Awards (Recognition and Enforcement) Act, 1961. The Government enacted the Arbitration
and Conciliation Act, 1996 in an effort to modernise the outdated 1940 Act. The 1996 Act is a comprehensive piece of legislation modelled on the
lines of the United Nations Commission on International Trade Law's Model Law.

The primary purpose of 1996 legislation was to encourage arbitration as a cost-effective and quick mechanism for the settlement of
commercial disputes. The 1996 Act covers both domestic arbitration and international commercial arbitration. But the current ground realities
indicate that these goals are yet to be achieved.

There is a growing recognition that arbitration is becoming a costly affair which is a departure from the intent of the 1996 Act. This is
particularly true in ad-hoc arbitration where the fees of the arbitrators are not regulated but decided by the Arbitral Tribunal with the consent of the
parties. Some of the Arbitral Tribunals consisting of high profile arbitrators such as the retired Supreme Court and the High Court judges charge high
arbitration fees. Further, it is an emerging trend amongst large corporations involved in high stake commercial disputes — including Government
Undertakings — to hold ad-hoc arbitrations in five star hotels and other costly venues.

There is a culture of delays where proceedings are frequently adjourned. Arbitration is more cost effective than litigation only if the number of
arbitration proceedings is limited.

The prevalent procedure before the arbitrators is as follows: At the first hearing, the claimant is directed to file his claim statement and
documents in support thereof. At the second hearing, the opposing parties are directed to file their reply and documents and at the third hearing,
the claimant files his rejoinder. At each of these stages, there are usually at least two or three adjournments. The first occasion for considering any
question of jurisdiction does not normally arise until the Arbitral Tribunal has issued at least six adjournments. If the respondent is the State or a
public sector undertaking, the number of adjournments is higher as it takes more time for these parties in internally finalizing pleadings and
documents that are to be filed before the Arbitral Tribunal. Parties pay a fee to the arbitrators for each hearing and thus spend a substantial amount
of money. This is in addition to the other costs involved.

To remedy this situation, the Bill stipulates a period of 12 months for the Arbitral Tribunal to make its award.

According to a survey conducted by the Construction Industry Development Council, the amount of capital blocked in construction sector
disputes is over 5,40,000 millions. Given the tardy pace of justice and recurring delays in the judicial system, it is essential that we reform the
system to make it more cost effective and less time-consuming.

The Bill moves the country in that direction and would definitely encourage investments and help India become a centre of arbitration. This
has been the Government's sincere effort and with this I welcome the Bill and support its passing. Thank you.

SHRI MEKAPATI RAJA MOHAN REDDY (NELLORE): Mr. Deputy-Speaker, Sir, thank you for giving me this opportunity. I welcome and support this
Arbitration and Conciliation (Amendment) Ordinance, 2015.

This amends the 1996 Act by providing time limits both for awards and for the time of disposal of appeals by courts. We welcome these
amendments as they bring respectability and credibility to alternate dispute resolution mechanism in the country.

One of the main reasons for India's inability to attract FDIs to its potential is the inordinate time taken for legal dispute resolution. Domestic
investors too are increasingly becoming wary of this situation. Even arbitration, as per the 1996 Act, has been getting inordinately delayed negating
the very objective of quick resolution to disputes. Unless we do something urgently, there will be no prospect of our attracting huge investments
that are essential for our economic growth.

The delay of time in arbitral proceedings was not the only malady plaguing arbitration of India, another equally daunting challenge was courts’
interference in arbitration under Section 9 and awards being set aside by courts.

It is shocking that arbitration cases, which are supposed for resolution, have remained unresolved for over a number of years. It looks like the
present Bill does not bring within its fold the existing cases where the arbitrator is already appointed. In my opinion, even the existing cases should
be brought within the purview of this Bill. I would request the Government to include this in the Bill.

The amendments, if passed by us, would be a major game changer and enhance the faith of foreign investors towards arbitration in India.
This would signal the start of a new era in the Indian arbitration regime.

It is in this context that the present Bill proposing time limit of one year is highly welcome. It is provided that additional fees shall be provided
to the Tribunal if an award is made within six months. If the parties give consent to an extension, it shall be made for a further period up to six
months. Similarly, the Bill sets time limit of one year for disposal of cases by the courts and this will go a long way in addressing the major
concerns.



As per the Bill, the only ground on which courts can set aside an award is when it is, (i) affected by fraud or corruption, (ii) in contravention
with the fundamental policy of Indian law; or (iii) conflict with the notions of morality or justice.

A new sub-section in Section 11 is to be added to the effect that an application for appointment of an arbitrator shall be disposed of by the
High Court or the Supreme Court as expeditiously as possible and an endeavour should be made to dispose of the matter within sixty days.

The Ordinance also permits parties to choose to conduct arbitration proceedings in a fast track manner. The award would be granted within
six months.

A new Section 31 A is to be added for providing comprehensive provisions for cost regime. It is applicable both to arbitrators as well as to
related litigation in court. It will avoid frivolous and meritless litigation or arbitration.

Section 17 is to be amended for empowering the Arbitral Tribunal to grant all kinds of interim measures which the court is empowered to
grant, under Section 9 and such order shall be 'enforceable in the same manner as if it is an order of the court'.

We support the Bill in its entirety and also urge the Government to bring even the existing arbitration cases within the ambit of the present
Bill.

With these words, I conclude and I support the Bill. Thank you.

ADV. JOICE GEORGE (IDUKKI): I would thank you, hon. Deputy-Speaker, Sir, for letting me to discuss the Arbitration and Conciliation (Amendment)
Bill, 2015.

Sir, we are all discussing how to facilitate the ease of doing business in our country. In fact, we are discussing a very lucrative business of
Arbitration and Conciliation not in the domestic arena but in the international sphere also. Nowadays, arbitration and conciliation has become a very
lucrative business. In this context, we are looking at this Bill.

Sir, in this Bill, we are trying to reduce the involvement of the court in an arbitration proceedings. For that, we have incorporated certain
provisions to restrict the courts from passing interim orders after constitution of an Arbitration Tribunal. We have also reduced the scope of judicial
interference in an award by introducing a new section by way of Clause 18. In Clause 18 of the Amendment Bill, an explanation is given to public
policy. It says: "For avoiding any doubt, it is clarified that an award is in conflict with the public policy of India, only if,--

" it is in contravention with the fundamental policy of Indian law and it is in conflict with the most basic notions of morality or justice. "

My humble question to the hon. Minister is whether there can be any distinction among the morality. Is it the basic notion of morality or high
grade of morality or the second grade of morality? Is there any differentiation between the standards of morality in our judicial system? If that be the
situation, we will also be in predicament. When we come to Section 57, it is said that in order to foreign award may be enforced under this Chapter
it shall be necessary that the enforcement of the Award is not contrary to the public policy or the law of India. In this context, I may refer to the
decision of the hon. Supreme Court of India in ONGC versus Saw Pipes. In that case, the Supreme Court elaborated the scope of public policy by
interpreting that violation of the statutory provisions of Indian law is also against the violation of public policy. If that be the situation, how can we
enforce a foreign arbitral award in view of Section 57 where there is a very specific stipulation that if it is against the public policy, it cannot be
enforceable. How can it be enforced? On the one hand, we are reducing the scope of the public policy. More over, in our Constitution, there is a
restriction for making law against the public policy and the fundamental feature of our Constitution. So, we are permitting the international forum or
the Indian arbitrators to pass an award against the public policy and the notions of morality. Can it not be termed as basic notion of morality?
Morality is only one. Therefore, I urge upon the Minister to clarify as to whether there are two standards of morality and that can be possible in our
judicial system and justice dispensation system.

Yet another issue is about Section 28A, an arbitral award arising out of arbitration other than international commercial arbitration may also
be set aside by the court if the court finds that the award is vitiated by patent illegality appearing on the face of that award. So, we are encouraging
international arbitrators to pass orders against our law also. There are provisions in this Act restricting the fee structure. But, as far as the
international arbitrations are concerned, the arbitration by the arbitrator sitting outside the nation, there is no bar at all. But even if an international
award is passed, that cannot be subject to be challenged on the basis of the illegality appearing on the face of the award in Indian courts. That may
lead to another legal lacuna. It may be subjected for challenge before the Supreme Court. Ultimately, this will also create problems because we are
now trying to get over the decisions of the Supreme court in the ONGC versus Saw Pipes and the other case.

The other case is the Army Welfare Organisation Versus Sumangal Service Private Limited reported in AIR 2014 SC 1344. In this case, there
may be issues regarding the judicial interferences, though we are trying to limit the interferences of the Judiciary.

Regarding the time limit prescribed in this enactment, we have fixed certain time limit for passing the award, for concluding the arbitration
proceedings. In our experience, we have a lot of enactments prescribing the time limit for concluding the judicial process but in none of the cases,
there is compliance at all. No court is passing the verdict or concluding the proceedings within the time limit prescribed in the enactment. Here also,
though we have specified certain time limit for concluding the case and giving the award, we are also giving some grace period of six months over
and above the one year prescribed. My apprehension is regarding the specification in the Act to the effect that arbitral tribunals are not going to
conclude the proceedings within the time limit prescribed.

The Report of the Standing Committee on the Arbitration and Conciliation (Amendment) Bill, 2013 which was submitted in this House in July,



2015. The Committee had specifically recommended that there should also be some penal provisions incorporated in the Act, including the
blacklisting of the arbitrators those who are failing to comply with the time limit prescribed or other standards to be met by them in accordance with
the provisions of the Act.

Yet another issue is regarding the institutional arbitration. As I mentioned earlier, the arbitration has become more or less a business.
Arbitration Hubs are being developed in all the nations including Singapore. But unfortunately, we cannot attract any litigants or prospective parties
in our land for conducting arbitration in our nation because of lack of infrastructure or because of the ambiguities in the prevailing laws. In this
context, I may invite the attention of the hon. Minister to the recommendations made by the Standing Committee as regards the institutional
arbitration. For institutional arbitration, we should have a specific policy. If such a conducive atmosphere is created in India, international parties
would opt for India as a venue for arbitration, and India shall become a major player in the field of international arbitration. If we can introduce such
system here, we can avoid huge money that we are spending for international arbitration especially in our Government enterprises. For that, we
should have certain measures to be adopted.

First of all, we have to set up centre for excellence for international arbitration. For that, it may be an accredited international centre for
excellence. It may set up its own parameters and shall be independent of Government control. It shall have a statutory apex body with the Chief
Justice of India as Chairperson, one or two representatives of the Government and professionals, from the institutions of Chartered Accountants,
engineers and lawyers shall be Members. Inclusion of an expert is essential while dealing with specialised cases like maritime insurance, technology,
transfer of insurance, building contracts, etc. It shall frame its own rules which will govern the appointments, preparation of panel, fixing of fees,
conduct of arbitration as well as that of the arbitration proceedings. Such rules shall be made public. This would provide familiarity not only to the
international community who have to look out for a proper arbitration avenue for resolution but would also instil confidence in the minds of public
that this is a transparent and reliable institution. This will also ensure accountability of the arbitrators. By this way only, we can ensure the credibility
of our arbitration system and thereby attract persons from abroad for conducting arbitration cases in our land.

The awards made by the arbitration shall also be scrutinised by this apex body for the purpose of ensuring more transparency and
professionalism. Professional bodies like the Bar Council of India, the Institute of Chartered Accountants, etc. should create arbitration wings. They
may be granted affiliation to the main arbitration institution. By this way, we can improve our institution of arbitration system. By virtue of Section
11 of the Act, the Supreme Court and High Courts are entrusted with the responsibility to appoint arbitrators. But the unfortunate thing is, the
Supreme Court and High Courts are not discharging the duty up to the expectations of the law making body, that is, the Parliament. In a query put
under the RTI Act to the Supreme Court as well as High Courts, it is found that none of the High Courts, except two, are keeping the list of
competent arbitrators. The arbitrators are being appointed according to the whims and fancies of the judges and there is no transparency at all. This
is also a matter which has to be looked into by this House and there should be some checks and balances to demarcate the powers of the
designated courts and designated judges to appoint arbitrators.

Sir, now we are talking about arbitration, international arbitration, international awards and enforceability of international awards in our
country. In this context, I would like to invite the attention of the hon. Minister to yet another issue which is having some connection with this issue.
We are signing a lot of international treaties every year. We go on negotiating and we are signing many international treaties. But unfortunately we
are not having a separate department for international law under the Ministry of Law and Justice. All these international treaties are being vetted
and they are then finalised by bureaucrats. The signing of international treaties has become, more or less, a bureaucratic function. Unfortunately, in
our Constitution, there is no provision for getting all these international treaties ratified by the Parliament before their implementation. In the
Constitution of USA and in other countries, where there is a federal structure of governance, they are having a provision in their Constitution that
unless and until an international treaty gets the nod of the Parliament, it cannot be enforced there. Unfortunately we do not have such a provision in
our Constitution. Once we enter into an international treaty, it is binding on us and we will have to follow the regulations or rather the restrictions
put on us by that international treaty. So, my humble request to the Minister is that there should be some mechanism in the Ministry of Law and
Justice to, at least, see what is exactly happening and what are the treaties which are going to be signed by various Ministries and they should be
vetted by the Law Ministry.

In addition to that, I would like to make another point. In the case of rubber and cardamom which are grown in Kerala, we are facing a lot of
prablems. I am not going to narrate the agonies of the poor farmers there. The issue is that we entered into ASEAN Agreement, WTO Agreement
and so many other trade agreements. But when those agreements were signed, at that time there were no consultations held with the stake holders
including the States which are having higher stakes in such matters. It was a unilateral exercise carried out by the Central Government and we have
signed all these agreements. But due to these agreements, rubber and some other commodities are being imported into our country without any
restriction and the poor farmers are suffering. Though there is a renegotiation clause in the treaties, it cannot be invoked by the State Governments;
it can only be done by the Central Government and that too only after completing a cumbersome process. So, in these circumstances, we should
have a mechanism that even before entering into an international treaty, there should be consultations with all the stake holders and State
Governments so as to ensure the protection of the interest of all the stake holders.

Sir, the intention behind this Amendment is laudable. But there are certain pitfalls in this Amendment as I pointed out earlier. If we are having

a foolproof system to dispense justice in a speedy and user friendly manner, it would be better. The features of the 1996 Act are party autonomy,
minimum judicial intervention and maximum judicial support. If we want to foster all these features of the 1996 Act, there should be some rethinking
on the issue specially that the proposed amendments as regards the scope of challenge of the awards passed by international arbitral tribunals as
well as our domestic arbitral tribunals specially on the ground of the violation of public policy and the awards passed against the laws prevailing in
our land. It is because, we will have to uphold the majesty of the law of our nation, our land. Though there is compulsion on the part of the
international community by way of international treaties and conventions, even then we will have to uphold the majesty of our law and our legal
system.

With these words, I may conclude. Thank you, Sir.
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SHRI VARAPRASAD RAO VELAGAPALLI (TIRUPATI): Sir, I thank the Chair for this great opportunity and I also congratulate the hon. Minister. He is
very sober and dynamic for bringing out the Commercial Courts Bill yesterday and today the Arbitration and Conciliation Bill. It is extremely relevant
for the present day as far as India is concerned. We also appreciate the Law Commission for bringing out this after thorough examination, that is, to
bring out the alternative dispute resolution mechanism, which the country badly needs in view of the number of cases mounting in all the courts
running into crores of cases and lots of vacancies that are there. As a result, justice delayed is justice denied.

One or two points that I would like to mention here is that it should be user-friendly. A common man should also have the facility here. So,
the hon. Minister may kindly consider as to how this could be made user-friendly. Secondly, cost-effective is a very relative term here because if we
try to minimize the cost, then we may not have quality arbitration. Therefore, a compromise formula has to be evolved if you want to make it quality
arbitration, which is really required because lots of foreign investors are involved and the corporates are involved, which is their hard-earned money,
etc. Therefore, instead of insisting on cost-effectiveness, we may consider quality arbitration, which is extremely important.

Further, the speedy disposal is also extremely important here. Therefore, whatever timeframe has been fixed of 12 months and another 6
months for the arbitrator, beyond that should not be given. The hon. Minister should also really look into the selection of the arbiter, which is
extremely crucial here. It would be extremely difficult for the people to work with this system unless a proper fool-proof mechanism is evolved.

We all know and yesterday also we have thoroughly discussed as to how it is going to help investment, economy, ease of doing business, etc.
Therefore, it is very relevant. But one thing where we are really lagging behind is the enforcement of contracts, which is extremely poor in the
country. Yesterday, we all have expressed our displeasure because we stand lowest in the queue, I am saying this because as against 200 countries

we stand somewhere at 186" position. So, we really want to improve that and for that we need to consider that aspect as well. The enforcement of
the contracts is extremely important to either see the essence of the law or the intense of the law. This is very important.

Yesterday, the hon. Minister has also found that we have not got a platform to address certain social and economic issues except a case like
this, that is, in the debates on the Bills. Therefore, if slight deviation is there, then the hon. Minister may kindly excuse us because the reason is that
this is the only platform where we get the real presence of the hon. Minister and we could express our views. Yesterday, I did mention that and
today also I want to mention that this is a socio-economic issue and we have wonderful, free, legal-aid mechanism in India as far as money is
concerned. In all States the mechanism is there, but the effectiveness system is extremely poor for various reasons either the money that we are
paying to the advocates is so poor as a result that under-trials in the country are remaining as under-trials for decades together. A survey may be
conducted by the Government. The reason I am saying this is that whosoever is extremely poor like dalits, minorities and the tribal people are
languishing in the courts without trial.

This deviation from the subject is there because the hon. Minister is extremely kind. Therefore, we would really request that the legal-aid
system, which is available in the country, which has been created only for the poor, has to come up and that has to be streamlined. As regards the
lawyers and all that, even if the cost involved is a little more, more efficient lawyers who have name in society and who have commitment and if
need be community-wise also the lawyers have to be picked-up. This is one of the points that I want to mention.

With this, I once again thank the Chair, and I congratulate the hon. Minister for bringing these two Acts, namely the Commercial Courts and
this one and making the country more investment-friendly. Thank you very much, Sir.  (ends)
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SHRI B. VINOD KUMAR (KARIMNAGAR): Mr. Chairman, Sir, I rise to speak on the Arbitration and Conciliation (Amendment) Bill, 2015. Through this
Bill, we are replacing the ninth Ordinance issued by the Government in the year 2015 and the 17t" under the NDA Government.

The Bill is introduced in the House to strengthen and refine the arbitration process in India for both domestic as well as international
arbitration cases. This Bill makes provisions for interim relief by courts and arbitration tribunals. Deadlines for the completion of arbitration process
are specified. Eligibility for arbitrators and the fee that can be levied by arbitrators as per case value are also mentioned in the clauses of the Bill.

As all of us know, in 1996 a law was enacted after 56 years of the original Arbitration Act of 1940. Even after Independence we followed that
old Act till the Arbitration and Conciliation Act of 1996 was enacted. For the last nearly 20 years, the experience of the Arbitration and Conciliation
Act 1996 is also on the lines of the earlier Act of 1940. With great aspirations we thought that this Act will resolve many issues pending before many
courts in our country. But ultimately the experience of this Act of 1996 paved way for introduction of this Bill. Through this Bill we are proposing to
amend the parent Act of 1996.

There are 26 clauses in this Bill all of which I have gone through. The Standing Committee in Rajya Sabha, after hearing from many persons

from different quarters of life like legal experts, tax experts, gave its report on this. Based on that report and the 246 Report of the Law
Commission, these clauses were introduced in the Bill. I support this Bill with one or two suggestions. Let us hope that through this amendment the
parent Act of 1996 will serve the purpose for many people.

16.34 hours (Hon. Deputy-Speaker in the Chair)

Mr. Deputy-Speaker, Sir, the Indian arbitration, it is said, is time-consuming, expensive and that many cases are being stalled because of court
praceedings. Indian companies themselves prefer arbitration abroad. The domestic arbitration bodies such as Indian Council of Arbitration and the
International Centre for Alternate Dispute Resolution are no match to the foreign bodies such as International Chamber of Commerce, the London
Court of International Arbitration, and the Singapore International Arbitration Centre.

Let us take the experience of these international bodies also into account. I hope that through this amendment, the parent Act will serve the
purpose.

I have moved a small amendment. I hope that the Law Minister will go through it. It is nothing but a small amendment.



HON. DEPUTY SPEAKER: You may speak about it at the time of amendment.

SHRI B. VINOD KUMAR (KARIMNAGAR): Sir, let the hon. Minister hear it and I hope that the hon. Minister will move it as an official amendment
also. In the section 12, the present clauses mention that the arbitrators should give an affidavit saying that they should disclose about any
relationship with the dispute. I think in the event they give some false information, they should be punished. That is what the small clause is that I
am trying to get inserted in section 12 of the Bill.

In clause 13, there is no need for two lines. Clause 13 says:

"An application made under this section for appointment of arbitrator or arbitrators shall be disposed of by the Supreme Court or the High
Court or the person or institution designated by such court, as the case may be, as expeditiously as possible and an endevaour shall be made
to dispose of the matter within a period of sixty days from the date of service of notice on the opposite party.'

Sir, 'within sixty days' would be fine instead of the unnecessary sentence which says that 'as expeditiously as possible' and 'an endevaour
shall be made to dispose of the matter'. Thank you.
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SHRI THOTA NARASIMHAM (KAKINADA): Thank you very much, Deputy Speaker, Sir, for giving me an opportunity to speak a few words on the
Arbitration and Conciliation (Amendment) Bill, 2015. We congratulate the Government and the Law Minister Shri Sadananda Gowda on introducing
this Bill.

This Amendments Bill is based on the Law Commission's recommendations and suggestions received from stakeholders. The Law Commission

of India in its 246t" Report had recommended various amendments in the Arbitration and Conciliation Act, 1996 in order to pave way for India to
become a hub of international commercial arbitration.

Coming to the important aspects of this Bill, it envisages time-bound disposal of matters, the imposition of a verdict based fee structure as
opposed to the prevalent hearing-based one, and a cap on the overall fee, perhaps to incentivise speedy disposal of matters.

The amendments seek to make disposal of commercial disputes more user-friendly and cost effective, which, in turn, will lead to expeditious
disposal of cases. The key provisions of the Bill make it mandatory for arbitrators to settle disputes within 12 months. This period could be extended
by six months only by a court on a sufficient cause. It also envisages a cut in the fees of arbitrators if the court finds that the delay has been caused



due to arbitrators. It rewards arbitrators with extra fees in case a matter is disposed of within six months and the parties agree to pay more. It
empowers arbitration tribunals to grant all kinds of interim measures that courts provide

1 believe that the Government's aim for the amendments to the Arbitration Act is for this law to function in conjunction with other legislations
and policies, namely, a national litigation policy focusing on transparency and the setting up of specialised commercial courts and benches. However,
both of these are still just proposed by the Law Minister; the policy is yet to be formulated.

The Bill states that in the case of international arbitration the relevant court would only be the High Court having original ordinary jurisdiction.
The Ordinance permits parties to choose to conduct proceedings in a fast-track manner. The award would be granted within six months.

1 think, the motivation of the Government in amending the Arbitration Act and in bringing adjacent changes thereto is to make India a more
attractive destination for commercial arbitration as well as to compete with the likes of Singapore and London as international commercial hubs. I
congratulate the Law Minister on introducing such a useful Bill.

With these few words, I conclude my speech and I wholeheartedly support this Bill from my party.
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THE MINISTER OF LAW AND JUSTICE (SHRI D.V. SADANANDA GOWDA): I thank all the hon. Members who have supported this Bill from the
bottom of their heart, This is one of the finest Bills. It will certainly give a new dimension to the legal system and dispute resolution mechanism in
our country. This is the dream of the hon. Prime Minister, Narendra Modi ji also. Ease of doing business and ranking in the World Bank should be
geared up and India should be a centre for international arbitration hub.

After elaborate discussions with various stakeholders, after getting suggestions from jurists and after going in detail with the Law
Commission's Report I have come up with this Bill before the Parliament. Practically we have to encourage the ADR mechanism for settlement of
disputes. In order to improve the World Bank ranking also we should do it. To encourage investors and to make our country an investor friendly
country, certainly we should take up such initiatives wherein they should feel that they can invest in India. The Developmental activities are going
so fast in India the investors should feel that by investing in India they will not face any trouble during the course of their transaction of business.
Especially, the intention of this Bill includes making settlement of disputes more user-friendly, most cost effective and expeditious disposal of the
cases,

The Bill was introduced as early as in 2003 during the regime of NDA. Subsequently the matter was referred to the Standing Committee.
Standing Committee after holding elaborate discussion submitted its Report in 2005. In fact, while bringing this Bill the suggestions given in the said
Report were also taken into consideration. Almost all the suggestions given in that report were also taken into consideration.

The matter was referred back to the Law Commission which held detailed study in the matter. That has also been taken into consideration.
Three important aspects have been taken care of which were really hampering the whole process of disposal of disputes under arbitration. One is



inordinate delay in disposing of the cases. Second is the too much interference by the courts. The court itself used to take years together. The
persons who went for arbitration could not settle the matter Thirdly, exorbitant fee charged by the arbitrators. Just now, one of my friends said
that they used to charge Rs.5 lakh to Rs.10 lakh for a sitting in the morning and another sitting in the evening. As a whole, the image of our
country was tarnished because of all these interferences by the courts, inordinate delay as well as high fee charged by the arbitrators. We have
taken all these aspects into consideration and we went ahead.

A number of stringent measures have been taken in the amendment Bill. We have said that the arbitration should be disposed of within a
period of 12 months. If the parties agree, it can be extended for a period of six months. So, there is no chance of further extension. If anybody goes
to the court under extraordinary circumstances and if the courts feel that it should be extended, then only it can be extended. We have provided for
a fast track disposal also. If both the parties agree that it should be tried in the fast track court, within six months it can be disposed of.

For the first time in the history, we have provided for some incentives if the cases are disposed of within six months as also some
disincentives if it goes beyond 12 months. This is one area wherein we can see that the arbitration cases can be disposed of speedily.

As far as fee structure is concerned, exorbitant fee was charged earlier Now we have provided the fee structure in the Fourth Schedule. So
nobody can charge beyond that and nobody can demand more fees. So there is much clarity as far as fee structure is concerned.

As regards appointment of arbitrators, we have specifically mentioned the restrictions in the Schedule and have said that such and such
persons cannot become arbitrators. So everything has been given in the Bill elaborately and full clarity is there in regard to time schedule, fee
structure and appointment of arbitrators. All these things have been taken into consideration and we have brought this Bill before Parliament.

Nobody has objected to this Bill but some of our friends have observed certain things, They have said that the Bill is the need of the hour and
that a good Bill has been brought. A few suggestions have been given by them. One of the suggestions was that it should have retrospective
effect. If the parties agree, then there will be no problem. Otherwise, it will only have prospective effect.

Somebody gave a few suggestions like opening new arbitration centres, empanelling arbitrators who are experts and specialists in various
subjects as also training institutes should be established. The matter is under consideration of the Government. Certainly, this is one of the good
suggestions. The Government has taken note of this and it will consider it.

One of my friends referred to the fee structure and mentioned that quality will go down if the fees are restricted. I may inform the hon.
Member that it is not like that. When the fee structure is given, the fees will be applicable for both the parties, for the petitioner as well as the other
party. Both the parties will have the same fee structure. So, there will be no problem as far as the fee structure is concerned. The report was given
in 2005. At several stages the matter was discussed over the last ten years and finally the Bill has been brought to the House.

My friend mentioned about the notion of morality of justice. Practically, I feel that the Supreme Court has observed this fact in ONGC versus
San Pipes Case and it is a subject of judicial interpretation as the term cannot be defined in the Bill. So, it is a matter of interpretation and the court
can interpret as far as that matter is concerned.

So, all these issues have been properly taken into consideration and the provisions of this Bill certainly give a new direction as far as the
Arbitration and Conciliation Act of 1996 is concerned. Therefore, I commend the Bill to bepassed by the House.

Thank you.

SHRI N.K. PREMACHANDRAN (KOLLAM): Hon. Deputy-Speaker, Sir, I thank you for giving me this opportunity. Yesterday also the hon. Minister was
replying to the questions from this side regarding the pendency of cases and the accumulation of cases in the High Courts and the Supreme Court
and other Muffasil courts. The basic issue which I would like to highlight even today is that a reply was given by the hon. Minister to my Starred

Question No. 521 on 30t April, 2015. I am reading the reply given. The data on pendency of cases is maintained by the Supreme Court and the High
Courts. As per information furnished by the Supreme Court, 61,081 cases were pending in the Supreme Court as on 01.04.2015; as per information
furnished by the High Courts, 41.53 lakh cases are pending in the High Courts as on 31.12.2014.

In reply to the next question on what were the reasons for the pendency of the cases in the Supreme Court and the High Courts, the hon.
Minister gave many reasons, but I would like to read out just two reasons. Some of the main reasons for pendency of cases in courts are increasing
number of State and Central legislation. The first reason for the pendency of cases in the Supreme Court and the High Courts is increasing number of
State and Central legislation. The second reason was continuation of original civil jurisdiction in some of the High Courts. I am only taking these two
reasons.

Here, my point is that the number of legislations are increasing and the Government is giving more burden to the High Courts. In this case also
if you go through the definition of clause 2, in the definition it says that if it is an international commercial arbitration, then the original jurisdiction
will be the High Court. That means the Government is imposing further burden upon the High Courts. We have discussed about the commercial
disputes. In the case of an international commercial arbitration also the original jurisdiction is also being given to the High Court. High Courts will be
further burdened, pendency will be more and access and as a result of that poor common people will suffer.

In the Arbitration and Conciliation Act there is a provision that the case should be disposed of within 12 months from the date of starting the
praceedings and it can go maximum up to 18 months. I fully agree with the hon. Minister on arbitration, fixing of fees, the time schedule,
appointment of arbitrators. I agree with him on these points. But the point is that the indirect effect will be on the High Courts which will be heavily
burdened. Also, with regard to the international commercial transactions, how has the definition changed? The hon. Minister has not explained that.
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A very interesting fact to be noted is that the definition of an international commercial arbitration in Section 2(f) of the original Act has been
very clearly changed. It says: "International commercial arbitration means an arbitration relating to dispute arising out of legal relationship whether
contractual or not considered as commercial under the law in force in India where at least one of the parties is outside India." One of the parties
should be outside India. Only then it will become an international commercial transaction. In Clause 3, you have very intelligently and cleverly
removed the term 'company'.

Sir, you may kindly note that 'company' is defined in the Companies Act, 1956. As per the definition of the company in the Companies Act,
1956, it should be registered in India. Otherwise, it should be a foreign company. So, you have deleted the term 'company'. It is said: "An
association or a body of individuals whose central management and control is exercised in any country other than India.” Any oil company or any
company can very well tell that control, management, administration and everything are there whether the registered head office is not in foreign
country or not. They need not have any registered head office in Britain or US or anywhere outside India. Any company in India, a domestic
company, can very well argue that my business and administration are being carried outside India, I can be considered as a company operating
outside and can come within the purview of international commercial arbitration. So, the original jurisdiction will go to the High Court. That will be
disposed of within 12 months or 18 months. That means, is it for inviting foreign direct investment? Then why have you removed the term 'company’
from this definition?

So, in the definition of international commercial arbitration, you have deleted and omitted 'company’ with an ulterior motive that any Indian
company, whether it is Reliance or whatever it may be, can very well argue the case that they are having an international commercial arbitration and
so, it should come within the purview of Section 2 of this Act, that they can directly go to the High Court and can dispose the case within a specific
period, as the hon. Minister has cited. That is the first objection which I would to make.

Regarding the next point, yesterday also I have said it and I want to explain that point further Regarding international commercial
transactions, the original jurisdiction is with the High Court. Indian courts have the jurisdiction to enforce and recognise the arbitration award even
if the place of arbitration is outside India. I would like to ask the hon. Minister that, by this amendment, Indian courts have to recognise and enforce
the awards passed by arbitrators or arbitration courts or whatever they may be, outside India.

My question is, what about the awards passed by the Indian arbitration outside the country? Is there any mutual treaty between India and
foreign countries regarding arbitration? So, as far as the foreign arbitration is concerned, when the place of arbitration is outside India, that award
has to be complied with and enforced and that has to be recognised in India. But my question is, what about Indian companies and any arbitration
award that comes into force in our country? Will that be recognised, respected and enforced in other countries? This is my second point on which I
would like to seek a clarification from the hon. Minister.

Regarding Clause 8, once again, I would like to say that it is a very dangerous provision. By means of the intervention of the courts in India,
most of the proceedings are being delayed like anything. I do accept it. That is not because of the courts alone. It is because of the procedural
formalities, because of the CPC and the CrPC which the Parliament has passed. We want judicial reforms /n tofo and not in respect of commercial
disputes alone and not in respect of arbitration alone. Shri Joice George has made that point. An award cannot be set aside. In the original Act, an
arbitral award arising out of arbitration other than international commercial arbitration may also be set aside by the court if the court finds that the
award is vitiated by patent illegality appearing on the face of the record.

That is the point which is to be looked into by the Minister. Even though my amendment is not being accepted, kindly look into the fact even in
the future course of drafting of all these things. Suppose an award passed in the foreign country, an international award passed in the foreign
country, as far as the international commercial arbitration, you cannot question, that means Indian courts cannot question, even if there is a patent
illegality appearing on the face of the record. So, even an illegal award passed by the foreign arbitration in the case of an international commercial
arbitration, Indian courts cannot question. Even if it is apparent on the face of the record that there is an illegality, the Indian courts have no
jurisdiction. I am coming to the proviso also.

It says: "An award shall not be set aside merely on the ground of an erroneous application of the law or by re-appreciation of evidence. These
are the two areas that are important. 'Application of law' and 'appreciation of evidence' are the two basic principles of Indian judicial system. We
have to implement or we have to use the laws in a proper form. The law has to be applied in a proper way. If the law is applied in an erroneous way,
if there is an erroneous application of law, the court has no right to set aside the award. What is this jurisprudence?

Second aspect is 're-appreciation of evidence'. The courts have no right to re-appreciate the evidence. Suppose when the legality of an
arbitration award comes to the court, the court has no right to re-appreciate the evidence which was already put before the arbitration. Then what is
the scope of appeal? Then what is the scope of judicial process? The supervisory capacity of the judge or the judiciary is the main fact to be
considered. When we are talking about the ease of doing business, even the judicial system is being submitted to the international commercial
arbitration. So, these two, 're-appreciation of evidence' and 'erroneous application of law' are the main points. That means you cannot re-appreciate
factual evidence. If question of law cannot be considered and question of fact cannot be considered, then what is the role of Indian courts in
discussing the veracity and legality of these arbitration awards?

Another point is regarding the 'fundamental policy'. Prior to this amendment, as per the original Act, conflict in award will come, if it is against
the 'public policy' of India. Now, it is being changed to mean, 'public policy' means 'fundamental public policy'. Hon. Minister, kindly explain this and
enlighten the House as to what is the difference between the 'public policy of India' and 'fundamental public policy of India'. It further says that it is
in conflict with the most basic notions of morality or justice. So, if the 'fundamental public policy' is conflicted then the award can be set aside.
'Fundamental public policy' will come only if it is in conflict with the 'most basic notions of morality or justice'. So, my point is that the rights and
powers of the judiciary to scrutinise the awards passed by the arbitration is being curtailed by means of this Amendment Act.

I fully agree with the fact that delay is being caused, arbitration proceedings are being prolonged. All these are happening only because of the
pracedure which we are following in our country, because of the CPC and other procedures which we have enunciated. So, all these points have to
be taken into consideration when we are talking about ease of doing business.



I will speak on my amendments when they will be taken up. With these words, once again I move the Resolution disapproving the Ordinance.
With these words, I conclude. Thank you very much.

HON. DEPUTY-SPEAKER: Some Members want to seek clarification.
Shri Sharad Tripathi.
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HON. DEPUTY-SPEAKER: What do you want? You put the question. 'Clarification’ means only putting a question and not making a speech. So, you
seek clarification on what you want.
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HON. DEPUTY-SPEAKER: Shri PP. Chaudhary. You are not putting questions. I asked you to put question. You have to put the question. I cannot
permit it.
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HON. DEPUTY-SPEAKER: It is not connected with this thing. That is the problem. You have to put the question related to the subject, not about
other things.

SHRI PP. CHAUDHARY (PALI): Sir, the Arbitration and Conciliation (Amendment) Bill, 2015 is the need of the hour. It will instill confidence in the
minds of the investors. My clarificatory question to the hon. Minster, through you, Sir, is this. This is basically a post-litigation mediation. There are
two types of mediations the posts pre-litigation mediations. In our country, we are only having the post-litigation mediation. We do not have the pre-
litigation mediation. So, in post-litigation mediation, what is required is the application for appointment of an arbitrator is to be moved before the
court. The court is required to decide that application within sixty days. Thereafter, the court can also examine the existence of prima facie

arbitration agreement. The total period is twelve months. It is required to be decided within 12 months. Further, with the agreement of the parties,
it can be extended to six months. Again, on account of "sufficient cause" —the court can extend the time for giving an arbitral award. It is a post-
litigation mediation. In other countries of the world just like America, 70 per cent litigation is reduced only on account of pre-litigation mediation. So,
in the case of pre-litigation mediation, if the legal status is given, the parties meet together, agree, and enter into an agreement, their agreement
is only required to be registered with the Registrar, then, there is no need to file any arbitration application before the court. Is there any move with
the Government to create pre-litigation mediation? Thank you.

SHRI VARAPRASAD RAO VELAGAPALLI (TIRUPATI): Sir, the one case that is long-pending is about the Bhopal Gas Tragedy.

The poor people are not able to get justice. Therefore, as the initiative of the Government and the Ministry of Law, Bhopal case could be the first
case to be referred to where the worst has happened in the human history so that those people may get justice. The hon. Minister may kindly
consider this.

ADV. JOICE GEORGE (IDUKKI): My only clarification is regarding Clause 18 where we have introduced the words *the fundamental policy of Indian
law' and also the words, "the basic notion'. These words were introduced for the purpose of getting over the implication of judgement in the ONGC
case. Again the hon. Minister is saying that this is a matter of interpretation by the court. I fear that we are again throwing the ball in the court of
law. We are leaving the entire issue to the wisdom of the court to interpret all these things. That is not the spirit of the amendment because the
spirit of the amendment is to reduce the judicial interference. On the one hand, we are talking about reducing the judicial interference, and on the
other hand, we are giving again all the responsibilities to the courts to interpret the clauses of the Act, which would be counterproductive. So, kindly
clarify on this issue.
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SHRI D.V. SADANANDA GOWDA: Sir, I am not totally agreeing with Shri Premachandran's view. I beg to differ from his view. He has raised three

issues. Yesterday, while answering I stated that the increasing pendency is due to increase in the number of State and Central legislations. I would
like to bring it to the notice of this House this. We have see the Electricity Act. As soon as the said Act was brought into force, lakhs and lakhs of
cases were filed under that Act. Today, we are going in for an amendment to the Negotiable Instruments Act. If a banker files a case or ten cases
against one individual; those ten cases can be kept together and the same can be resolved as a single case.

The Domestic Violence Act was brought into force. Within a short period, thousands of cases have been filed. For that reason, I stated that



there are certain enactments or new legislations because of which cases have been increased. That is what I told. Same is the case with the Motor
Vehicles Act under which challans are collected by some other modes with the result reduction of cases would be there. Likewise, the Arbitration
and Conciliation Act.

As far as appeal is concerned, we have provided an appeal for patently illegal cases in the court. if you allow all the cases to go to the court,
this Bill will have no base at all. Earlier what happened? If we accept the argument of Shri Premachandran, almost all amendments brought today
will have no value at all; it would be infructuous. So, totally to avoid too much interference of the court, we have done all these things. At the same
time, as far as ONGC case is concerned, practically the whole judgement was considered and on the basis of that, the present draft has been
prepared.

Shri Premachandran had mentioned about the claim of a company as to whether it is a foreign company or not. Practically, reference under
Sub-Section 3 is removed because it is already covered under Sub-Section 2 under the terms 'body corporate'. So, there is no confusion as far as the
issues which have been raised in the House by Shri N.K. Premachandran. Therefore, I request the House to disapprove his Statutory Resolution.

HON. DEPUTY SPEAKER: I shall now put the Statutory Resolution moved by Shri N.K. Premachandran to the vote of the House.
The question is:

"That this House disapproves of the Arbitration and Conciliation (Amendment) Ordinance, 2015 (No. 9 of 2015) promulgated by the
President on 23 October, 2015."

The motion was negatived.

HON. DEPUTY SPEAKER: The guestion is:

"That the Bill to amend the Arbitration and Conciliation Act, 1996, be taken into consideration.”

The motion was adopted.

HON. DEPUTY SPEAKER: The House will now take up clause-by-clause consideration of the Bill.

Clause 2 Amendment of Section 2

Prof. Saugtata Roy - Not present.

SHRI N.K. PREMACHANDRAN (KOLLAM): Sir, T beg to move:
"Page 2, for lines 13 and 14,--
substitute'(B) in clause (), in sub-clause (/i), after the words
"a body of individuals whose", the words "registered head office,"
shall be inserted."." (5)

"Page 2, line 20,--
after "this Act"

insert "if mutually agreed treaties for enforcement of
arbitration award are in existence with such

countries"." (6)

HON. DEPUTY SPEAKER: I shall now put Amendment Nos. 5 and 6 to Clause 2 moved by Shri N.K. Premachandran to the vote of the House.

The amendments were put and negatived.

HON. DEPUTY SPEAKER: The question is:



"That clause 2 stand part of the Bill."
The motion was adopted.
Clause 2 was added to the Bill.

Clauses 3 and 4 were added to the Bill.

Clause 5 Amendment of Section 9

SHRI N.K. PREMACHANDRAN : Sir, I beg to move:
"Page 2, line 47,--
omit  "or within such further time as the Court

may determine"." )

Sir, the Government can very well accept this amendment. Just now hon. Member Shri PP. Chaudhary also mentioned about it. It says 'within
such further time as the Court may determine'. Then, what is the meaning of giving a prescribed period of 12 months plus six months. After that,
again it is said "or within such further time as the Court may determine'. So, the entire authority is being given to the Court to fix the time as to when
it will be disposed of. My point is, this is to be deleted.

HON. DEPUTY SPEAKER: I shall now put Amendment No. 7 to Clause 5 moved by Shri N.K. Premachandran to the vote of the House.

The amendment was put and negatived.

HON. DEPUTY SPEAKER: The question is:
"That clause 5 stand part of the Bill."
The motion was adopted.

Clause 5 was added to the Bill.

Clause 6 Amendment of Section 11

SHRI N.K. PREMACHANDRAN : Sir, I beg to move:
"Page 4, line 15,--
after  "opposite party"
insert "and the procedure for service of notice shall be
completed as expeditiously as possible within a
maximum period of 60 days from the date of filing of
application™ " (8)

"Page 4, line 19,--
after  "Fourth Schedule"

insert "and revise the same from time to time corresponding to

the revision made as per Section 11A"" (9)

Sir, my Amendment No. 8 is about issuance of the notice which is a big problem because most of the time is being taken for the issuance of
the notice. So, this should also be taken care of.

My Amendment No. 9 is regarding the fee of the arbitrator. The hon. Minister has stated that the fee of the arbitrator has already been fixed
by the Parliament. But the Government can, at any time, change the fee as per Section 11A. So, it is not absolute. I am not objecting to it. My point



is, if you can change the fee structure at any time, this should also be incorporated along with other Sections.
HON. DEPUTY SPEAKER: I shall now put Amendment Nos. 8 and 9 to Clause 6 moved by Shri N.K. Premachandran to the vote of the House.

The amendments were put and negatived.

Shri Adhir Ranjan Chowdhury - Mot present
Shri B. Vinod Kumar - Not present
HON. DEPUTY SPEAKER: The question is:
"That clause 6 stand part of the Bill."
The motion was adopted.
Clause 6 was added to the Bill..

Clause 7 was added to the Bill,

Clause8 Amendment of Section 12

SHRI N.K. PREMACHANDRAN : Sir, I beg to move:
"Page 5, omit lines 11 to 13." (10)

Sir, my Amendment is that the person who is interested either in the subject matter or is interested in the parties to the dispute cannot be an
arbitrator. That is the provision for which we are making an amendment by virtue of the Schedule.

But a proviso has been given, if the parties are in agreement with the issue, then they can have any arbitrator. That cannot be allowed. It is
because, suppose the Government of India is a party to the arbitration and a contractor or a claimant is there, the Government and the claimant are
making an agreement. Okay, though the arbitrator is having some interest in the subject matter of the dispute, he can be, that shall never be
allowed, that is the proviso. That is my amendment.

HON. DEPUTY SPEAKER: I shall now put Amendment No. 10 to Clause 8 moved by Shri N.K. Premachandran to the vote of the House.

The amendment was put and negatived.

HON. DEPUTY SPEAKER: Shri B. Vinod Kumar — not present.
The hon. Minister to move Amendment No. 22 to Clause 8.
Amendment made:

Page 5, omit lines 14 and 16. (22)

(Shri D.V. Sadananda Gowda)
HON. DEPUTY SPEAKER: The question is:
"That clause 8, as amended, stand part of the Bill."
The motion was adopted.
Clause 8, as amended, was added to the Bill.
Clauses 9 to 11 were added to the Bill.

Clause 12 Amendment of Section 24

HON. DEPUTY SPEAKER: Dr. Shashi Tharoor — not present.



The question is:
"That Clauses 12 to 14 stand part of the Bill."
The motion was adopted.

Clauses 12 to 14 were added to the Bill.

Clause 15 Insertion of new sections 29A and 29B
HON. DEPUTY SPEAKER: Prof. Saugata Roy, are you moving your Amendment Nos. 3 and 4 Clause 15?
PROF. SAUGATA ROY (DUM DUM): Yes, Sir,
I beg to move:
Page 6, line 27, —
for "twelve months”,

substitute "six months". (3)

Page 6, omit lines 33 to 35. (4)

Sir, my purpose of moving the amendments is quite simple that India was ranked 178" among 189 nations in the speed of enforcing
contracts. The importance is that urgent steps should be taken to facilitate quick enforcement of contracts, easy recovery of monetary claims and
award of just compensation for damages suffered and reduce the pendency of the cases in courts. All I have suggested is that in line 27, for 'twelve
months', substitute 'six months' and then omit lines 33 to 35. They say, if the award is made within a period of six months from the date the arbitral
tribunal enters upon the reference, the arbitral tribunal shall be entitled to receive such amount of additional fees as the parties may agree.

The purpose of the Minister is good. He has introduced this clause so that more cases can be solved by arbitration; also that arbitration is not
held up in courts to make the process easy so that contract can be easily enforced. But I still think that this Bill has been pending from 2005. The
original Amendment Bill was 2003. Then the Law Commission gave a recommendation; the Standing Committee gave a recommendation. It has
already been delayed 10 years. So, I would like this to be passed while urging the Minister that strictest step should be taken to enforcing contracts
also.

I want to mention that here, for the first time, fees for arbitration have been indicated in the Bill. Normally it is not done. So I hope that this
will lead to speedier disposal of the cases. I had mentioned to the Minister just one point that this Bill also has the original and appellate
jurisdiction.

There are only three courts in the country which have got original jurisdiction, and they are Calcutta, Bombay and Madras, which are a part of
the British Presidency. ...(Interruptions) Yes, Shimla also. It is high time that we do away with this colonial legacy. With that purpose, I moved the
amendment. But this Bill is basically a harmless Bill. It tries to improve the ease of doing business. So, I would like the Minister to go ahead.

SHRI D.V. SADANANDA GOWDA: As far as the hon. Member, Prof. Saugata Roy's objection is concerned, I would like to say that there is a provision
under this Act for fast track. Within six months, if both parties agree, they can resolve. Otherwise, a conscious decision has been taken after
considering the Report of the Standing Committee, the Law Commission Report and everything. But there is a fast track provision. Under that fast
track provision, that can be taken care of.

HON. DEPUTY SPEAKER: I shall now put Amendments Nos. 3 and 4to Clause 15 moved by Prof. Saugata Roy to the vote of the House.
The amendments were put and negatived.
HON. DEPUTY SPEAKER: Shri Adhir Ranjan Chowdhury — not present.
Shri A.P. Jithender Reddy to move the Amendment No. 16.
SHRI A.P. JITHENDER REDDY (MAHABUBNAGAR): I beg to move:
"Page 6, line 27,3€"
for "twelve months"
substitute "twenty four months"." (16)
Sir, I want to prolong it. As many of my colleagues have said, there are lakhs and crores of cases are pending. ...(Interruptions)

SHRI D.V. SADANANDA GOWDA: Just now my friend said that there is arbitration between yourself and myself. It is delayed by more than six
months. We will reduce it. ...(Interruptions)



SHRI A.P. JITHENDER REDDY : Even when this rule is there, arbitration is not going ahead. ...(Interruptions)
SHRI D.V. SADANANDA GOWDA: Sir, the purpose will be defeated if it is enhanced. ...(Interruptions)

SHRI A.P. JITHENDER REDDY: Even when this rule is there, arbitration is not going forward, and then it will be cancelled. That is why, I am saying
that at least let it be prolonged.

HON. DEPUTY SPEAKER: I shall now put Amendment No. 16 to Clause 15 moved by Shri A.P. Jithender Reddy to the vote of the House.
The amendment was put and negatived.
HON. DEPUTY SPEAKER: Dr. Shashi Tharoor — not present.
The question is:
"That clause 15 stand part of the Bill."
The motion was adopted.
Clause 15 was added to the Bill.

Clauses 16 and 17 were added to the Bill.

Clause 18 Amendment of Section 34

HON. DEPUTY SPEAKER: Shri N.K. Premachandran to move the Amendment No. 11 to Clause 18.
SHRI N.K. PREMACHANDRAN (KOLLAM): I beg to move:
"Page 9, omit lines 21 and 22." (11)

Sir, my amendment to Clause 18 is re-appreciation of evidence and this application of law, that is erroneous application of law and re-
appreciation of evidence. These are the basic principles and rights of the supervisory courts. If they are being curtailed, definitely this provision will
be struck down by the judiciary. So, my humble submission is that these are the basics of jurisprudence having the application of law in a proper
way and appreciation of evidence in a proper way. These are being taken away. So, my submission is that this proviso may be taken away. That is
my amendment.

HON. DEPUTY SPEAKER: I shall now put Amendment No. 11 to Clause 18 moved by Shri N.K. Premachandran to the vote of the House,
The amendment was put and negatived.
HON. DEPUTY SPEAKER: Shri Adhir Ranjan Chowdhury — not present.
The question is:
"That clause 18 stand part of the Bill."
The motion was adopted.
Clause 18 was added to the Bill.
Clauses 19 to 24 were added to the Bill.
Clause 25 Insertion of new Fourth Schedule,

Fifth Schedule, Sixth Schedule
and Seventh Schedule

HON. DEPUTY SPEAKER: Hon. Minister to move the Amendment No. 23.
Amendment made:
"Page 14, lines 3 to 4,—
for "TWENTY-FOUR MONTHS AND RENDER AN AWARD WITHIN THREE MONTHS",

substitute "TWELVE MONTHS"." (23)



HON. DEPUTY SPEAKER: The question is:

HON. DEPUTY SPEAKER: Hon. Minister to move the motion for suspension of Rule 80 (i).

"That clause 25, as amended, stand part of the Bill."

The motion was adopted.

Clause 25, as amended, was added to the Bill,

Motion Re: Suspension of Rule 80 (i)

SHRI D.V. SADANANDA GOWDA: I beg to move:

(Shri D.V. Sadananda Gowda)

"That this House do suspend clause (i) of rule 80 of the Rules of Procedure and Conduct of Business in Lok Sabha in so far as it requires
that an amendment shall be within the scope of the Bill and relevant to the subject matter of the clause to which it relates, in its

application to Government amendment No. 24 *to the Arbitration and Conciliation (Amendment) Bill, 2015 and that this amendment
may be allowed to be moved."

HON. SPEAKER: The question is:

"That this House do suspend clause (i) of rule 80 of the Rules of Procedure and Conduct of Business in Lok Sabha in so far as it requires
that an amendment shall be within the scope of the Bill and relevant to the subject matter of the clause to which it relates, in its

application to Government amendment No. 24 *to the Arbitration and Conciliation (Amendment) Bill, 2015 and that this amendment
may be allowed to be moved."

The motion was adopted.

* Vide Amendments list No. 7 circulated on 10.12.2015

New Clause 25A

Amendment made:

"Page 15, after line 12, insert, -

"Actnot to|25A. Nothing contained in this Act shall apply to the arbitral
apply to | proceedings commenced, in accordance with the provisions
pending of section 21 of the principal Act, before the
arbitral commencement of this Act unless the parties otherwise
proceedings. | agree but this Act shall apply in relation to arbitral
proceedings commenced on orafter the date of
commencement of this Act.". (24)
HON. DEPUTY SPEAKER: The guestion is:
"That new clause 25A be added to the Bill. "
The motion was adopted.

New clause 254 was added to the Bill.

(Shri D.V. Sadananda Gowda)



Clause 26 Repeal and savings

HON. DEPUTY SPEAKER: Dr. Shashi Tharoor — not present.
The question is:

"That clause 26 stand part of the Bill."

The motion was adopted.

Clause 26 was added to the Bill.

HON. DEPUTY SPEAKER: The guestion is:
"That Clause 1, the Enacting Formula and the Title stand part of the Bill."

The motion was adopted.

Clause 1, the Enacting Formula and the Long Title were added to the Bill.

HON. DEPUTY SPEAKER: The Minister may now move that the Bill, as amended, be passed.
SHRI D.V. SADANANDA GOWDA: Sir, I beg to move:

"That the Bill, as amended, be passed."

HON. DEPUTY SPEAKER: The question is:

"That the Bill, as amended, be passed."

The motion was adopted.
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