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Shri Nath Pai, M.P.

Page (1), footnote, for 're*inéd' read 'resi~ned!

Page (ii{) insert '5' in col.:1"arainst 'Shri H.H.
Seervai™, and insert '6' azainst 'Indian Chanmber
of Cormerce'. '

Paze 8, coli2(1i) line 3, f 'more' rgad 'sone'

(11) 1ine 4, for 'md not" read 'and you are not!'

(111) 1inc 15, for 'to! read 'of! .

Paze 34.col.l, line 1, for 'our'-read 'your'

Paze 5, col.l, line 13 from bottom, for 'mean' read 'need'

Paze 5, col.2, line %, for "India...." read "India...i' ".

Page 5, col.2, dine 1§,»gg;-}pr;ages';r. d -'abridges'

Page 5, col.2, 1line 2 from bottom, for ‘'exvension' .
read 'extension'

Paze 7, col.2, line 14 from bottom, for ‘%ooducted’
read 'con&ucted' | N

Page 8, col.1l, 1ine 16, for 'referandum' read 'referendum'

Page &, col.l, line 7 from bottom, for 'ariticles'
read 'articles! ,

Page &, col.l, line 3 from bottom, for ‘'arittkles’
read ‘articles!

Page 8, col.2, line 6, for '(396 minus 24-371' read
(395 nimies 24m371 .

Page 12, col.l, line 30, for ‘'Assemby’' read 'Assembly'’

Page 12, col.l, line 33, for 'Tirloki' read 'Triloki'

Paze 12, col.2, line 32, for 'Net' read 'No!'

Page 13, Col.l, line 11, for ‘tutution,.....would'

'flud®us so far as e ordinary law 1is'
Page 13, col.l, line 16, for 'tituion' read 'titution’
Page 13, col.2, line 13 from botton, for 'sugested'
'su-zested!
Page 17, col.1l, 1ine 31, for 'o' read 'tc:
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Pasze 21, col.l -
(1) 11ne 17, for 'ques ion' read 'question'
(11) line ?2 or 'e her! r iether'
(1ii) line 3% c1' rea tete.
(iv) line 36, for ‘Cour read 'Court'
(v) line 41, for 'he' read 'the'
(vi) line 50, for 'interes' read 'interest’
e 21, col. 2-
% line 12, for 'fundamen al' read 'fundanental'
Gi) line 15 for '¢our s' read ‘'courts'
(1i1) 1line 39 Tor 'wi ness' read 'witness'
(iv) line 43, for 'befit inz! reag 'befitting!
(v) line 47, ;g; 'incorpora ing'read 'incorporating'
Pare 22, col.l line 15 from bottom for 'Consti u'

_ggg ‘Constitu'
Page y col.2, 1line 18, for '1aws' read 'law'
Page 24, col. 1- :
(1) 1ine 14, for 'Consti ution' read 'onstitution!
(11) line 26 “for 'con inuation reed 'continuation'
(111) line 34 for 'Ar icle' read 'Article!
(iv) line 48, zgg 'tha' read 'that'
Page 26, col. 2 lines 26=-27, for 'Chandrasekhran’
gggg 'Chanérasekhran'
Page 32, col.,l, line 2, for 'difference’ read 'deference'
Page 3P 001.1 (i) line 9 ¢ for 'right,' read ‘right'
(11) 1line 15 for 'section’ read Tarticle!
(111) 1line’ 3§ for 'Reality! ng%g 'Social reality
Page 38, col.2§~3—nes 3-4, for 'correcetive' read 'ecorrective
(11) 1ine 10, for 'reacin"' ;gag-’reaching
(1ii) 1ine 3é, for 'is 1s' read 'it is'
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Pare 39, Col.l,/line 4, for- togethr' ‘read 'together'
(14) Tine 29, %or precafEV regg"nreciate'
col.2, line 19 for 'transgrees' read 'transgress'
Page 40, col. 1 line 17 .from bottom ggletg 'them!
501.24 linell2 dlletelécan' P khi g
age 41, co ne al wala' read
'Palkhivala' y Lox
. Page 54, col.l, line 25 ig;,'he ;$3g 'the!
Page 72, col.l, 1line 2, ;;; Murthi "Murti'
Page 177, col, 2 line 4 from bottom fdr provision'

regg ! ronise' s _

Page col.ly line 6, for 'include' Tead
'included' -

Page 94, col.2, line 13 from ‘bottom for 'inserved'

re% 'inserted' =

Page 100, col.2, "line 4 read '1t could be urged
that the. Stat egis="

Page 105, ¢ol,l, line 8, for 'required’ read
'referred! = .

Page 107, col. 1’ Tine 21 from bottom.for 'their'

;gg% 'there’! o . CoL
Page 130, col.2, line 13, for 'absured' read
‘Yabsurd' - C o
Page 134,'colgl, line 7,from bottom for 'N.!
Mot o
Page 137, col.2, 1ine 3' ;or tworlds' r Mwords!

Page 154, co0l.2, line 26, for 'The' ;gg% Shri!
Page 157, col.l, lines 208 5 o or Y chwamathan'
'Viswanatham'
Page 157, col .8, line 25, for 'limitaton' read
"1imitationl
Page 162, col.l, line 9, ;;; 'Kalyansudaram'
'Kalyanasundaram

Page 164, col.2, PiCr lide 25, read 'cannot touch
them. You would' T ' 'T .

Page 167, col.l, line 18 apar ;ggg hapar

col.2, 1ine 13 trom bottém;féz M.t N.!

Page 173, col.l, line § from bottom for 'Chandrksea-
haran' read 'Chandrasekharan'

Page 176, col.l & 2 'Kumaramanglam' read
'Kumaramangalam
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Page 186, ¢ol.l

Page 187, oL’ Ting o plelgte oV,

o - read 'Purshéttam’ from bottom for 'Purshattam’
age “eols

Page ihs, wol.2, line 26, Tob TRunths pesd Hhnter o

Page 199,'C01.l, f0r911 2 %ﬁ! Kunta' Iggg‘l unte'!

L LTI o e raag, ottoR Lead 'Fart
ag e 204 —CO-I... o e R -

b I fiﬁd neo% e?or line 6, read 'Shrl Hanumanthaiya:
age 205, cc

Pagem2l4, -

P L ST 10 O doton L tomae
age 219, col.l, line 5, for tow

Pame 221. col.l. line ™ or 'owining' read 'o 3
g ooy’ lgg%;}, line ..'lé from bottom for 'didazg%ng

Page 224, : T

Page 227%35%%’ i?rlle 15, fpr 'Is vhat' read 'What'

Page ?28,- 001 1’ li e 15’ .f;gl.: 'andc' re andoo' -

e 2y delete 'The' ...
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Name of witness

Dates of hearing

10,

Shri K. Santhanam, Ex-M.P. and

Member of thz Constituent
Assembly.

Shri N. A. Palkhivala, Senior

Advocate, Supreme Court of
India.

The Indian Society of Interna-
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1. Shri B. S. N. Murti, Director.

2. Shri P. Chandrasekhara Rao.

3. Shri M. Chand rasekharan.

Shri R. S. Gae, Secretary, Depart-

ment of Legal Affairs, Ministry
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Shri H. M. Seervai, Advocate-
General of Maharastra.

Indian Chamber of Commerce,
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1. Shri I. M. Thapar, President

2. Shri G. K. Bhagat, Senior
Vice-President.
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Secretary.
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Shri Purshottam Trikamdas, Ad-
vocate, New Delhi.
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(AMENDMENT) Brui, 1967, sy SHR1 NATH PA1, M.P.
Monday, the 23rd October, 1967 at 10.00 hours.

PRESENT
Shri R. K. Khadilkar—Chairman

MeMBERS

Lok Sabha

. Shri R. S. Arumugam

Shri N. C. Chatterjee

Shri Ram Krishan Gupta
Shri S. M, Joshi

Shri Kameshwar Singh
Shri D. K. Kunte

Shri V. Viswanatha Menon
Shri Mohammad Yusuf
Shri Jugal Mondal

. Shri Nath Pai ’
. Shri P. Parthasarthy

. Shri Deorao S. Patil

. Shri Khagapathi Pradhani

. Shri Mohammad Yunus Saleem
. Shri Anand Narain Mulla

. Shri Dwaipayan Sen

. Shri Prakash Vir Shastri

. Shri Digvijaya Narain Singh

. Shri Sunder Lal

. Shri Tenneti Viswanatham

. Shri P. Govinda Menon,

Rajya Sabha
Shri M. P. Bhargava

. Shri K. Chandrasekharan

. Shri A. P. Chatterjee

. Shri Jairamdas Daulatram

. Shri G. H. Valimohmed Momin
. Shri G. R. Patil

. Shri J. Sivashanmugam Pillai



30. Shri Jogendra Singh
81. Shri Triloki Singh.

Revbiiviatrith or vt Mrkietee oF LAV
1, Shri V. N. Bhatia, Secrgtary, Legislative Department.
T M K. K. Sunibiehn, Additiona) Lépistative Cotnse
SECRETARIAT
Shri M. C. Chawla—Deputy Secretary.

Wrrness ExaMINED
Shri K. Santhanam, Ex-M.P.and Member of the Constituent Assembly.

8hri K. Santhanam, Ex-M.P. and
Member of the Constituent
Assembly

(The witness was called in ang he
took his seat)

Mr. Chairman: There is a Rule
which I have to read out to you., It
says that when a witness appears
before a Committee to give evidence,
the Chairman shall make it clear to
the witness that the evidence shall be
treated as public and is liable to be
published unless he specifically desires
that all or any part of the evidence
given by him is to be treated as con-
fidential. It shall, however, be ex-
plained to the witness that even
though he might desire his evidence
to be treated as confidential, such evi-
dence is liable to be made available
to the Members of Parliament.

This is just a formality. You know
this. You have been here for a long
time,

Mr. Santhanam, the members of
the Committee and myself are very
happy and grateful to you because you
could spare some time to appear
before this Committee and place your
views before us and thus help in our
deliberations. You know this is a
very important issue raised after you
really hammered out our Constitution.
it goes to the fundamental basis of
our Constitution and as such we will
have to apply our mind in a most

objective muer. Not ondy that. We
must lock tp the future al because,
as you know, you have got more sort
of an academician’s approach and not
a partisan—Pblitically Blassed—in
your views. { have seen whatever
you have written. We are mot res-
ponsible 1o the present but we are
respon¥ible for the future as well
When we framed the Constitution, you
had that far-sighted vision. The pur-
pose behind Mr. Nath Pai’s Bill is
intended to correct, if correction is
possible, the views expressed by a
majority to one of the Supreme Court
Judges. While correcting it, if I have
understood him correctly, there is no
intention to create a sort of a tension
or a -conflict between Parliament—a
sovereign body—and the judiciary.
But, at the same time, it has been
made cleur oh the floor of the House
that the imtention of the framers of
the Constitution is very clear on one
point viz,, that they have never desired
that the jufliciary ‘wotld acdt ‘or arro-
gate ‘to themselves as if they ére the
third House. This is very important
matter.

Last but not the least, on previous
occhsion, like the present one, the
conflict centres round the fundamental
right regarding the property; tension
has been developed to some extent,
whetiever question of property rights
and compensation and other allied
matters came up before the Supreme
Court for a decision. Keeping this in



wiew, we would like to have our guid-
ance how we can correet, if correction
is ealled for, how far the learned
judges are right amd how far their
views are a little biassed. If it is so,
what is the remedy to set things right?
That is thre purpose. 8o, I would very
much like you to be wvery frank -on
these matters.

Swi1 K. Santhamam: Thank you Mr.
Chairman. I shall try to place My
views before you,

I do not want to waste the time of
this Committee and ] would lilbe to
‘have your guidance as to how I whould
proceed in the thatter. There 15 a
historical aspect; there is a legal as-
pect and there Is a pational -aspeet in
this issue. If you will permit ‘me, I
Will say 4 few words on each ‘of these
aspects.

The historical aspect is that when
we were framing the Chapter ITI, it
was never in our minds that by a two-
third majority, the entire Chapter III
could be repealed or Article 82 could
be¢ repealed. We did intend that the
fundamental rights should be more or
less sacrosanct. That was why Article
- 32 invested the Supreme Court with
. the original jurisdiction. We never
contemplated that this original juris-
- diction would be taken away by any
amendment under Article 368. Simi-
| larly, we did not think that the funda-

mental rights under Article 19 would

be abridged. It is for this purpose
of preventing any further abridgment

‘that every Article was subject to broad
restrictions of public interes., mora-
lity, decency etc. If we thought they
could be easily abridged, then, these
Testrictions had no purpose. It is also
true that when we came to Article
368, we did not think of excluding
Chapter III from the scope of Article
368 because the very first amendment
amended three Articles of Part III
and that the people who were res-
Ponsible for these amendments were
Dr. Ambedkar, Rajaji who moved the
8Bill and Sardar Patel. Nobody raised
an objection, that Article 368 was not
‘applicable to Part III. That is the
historical asvect.

So far as the legal aspect is con-
cerned, 1 think Article 13(2) is more
or less conclusive. There the word
faw’ cannot possibly be applied to
ordinary law because it is not possible
by ordinary law to change any Article
of the -Censtitution. An Article of
the Constitution can be affected only
by a constitutional amendment or
whet you may «call a ‘Constituent Law’.
Therefore, Article 13(2) is either non-
sense or the word ‘law’ there can apply
only to a constitutional amendment.
There is no question of this being
applicable to ordinary law .because
even for expanding the -fundamental
-righits, only a constitutional amemd-
ment can meke that expansion walid,
For instance, if you want to shut out
the State Legislatures from amend-
ing any Article of Part III, then, you
canmot do it by ordinary law ewven
though it means expanding the funda-
mental rights. ‘8o, any Article of the
"Constitution can be affected only by
an amendment of the Constitution.
Therefore, the word ‘law’ under
‘Article 13 camnot possibly mean any
ordinary law. So, from the legal as-
pect, unless Article 18(2) is amended,
the Supreme Court would be entitled
to say that 13(2) bars the amendment
of any Article of Part II1 by 368.
That is the legsl position.

Now, I would say a word about
the national interest. That of eourse
is a matter for you to %eep in mind.
My own feeling is that in the pre-
sent state of Part III including all
the amendments about which ‘even
the recent Supreme Court judgmen?
has gsaid that they will continue as
part of Part III, I cannot conceive
of any possible need for amending
outside the scope already -contained
in the articles. As I ‘have said each
of ten Articles gives a wide scope
for Parliament and in the case of
many Articles, the State Legislatures
also to enact on a broad basis. The
only thing which the Parliament
and the State Legislatures cannot do
is to take -away the judicial rewview.
The only purpose under which any
artiole may need to be amended is
to shut ‘out the ‘Coutts from loeking
into the reasonableness or justice ©of



a law. I do not think that it is in
the mational interest that there
should be any law which could not
be taken to the Courts on account of
unreasonableness or injustice. There-
fore, I think it is not necessary at all
to amend the present position so far
as the fundamental rights are con-
cerned From the national point of
v1ew ‘I would like that the position
be left as it is because the
Parliament and the State Legislatures
have ample powers even to na-
tionalise private sector undertakings.
For instance, nationalisation of the
Life Insurance was effected and no-
body questioned even nationalisation
of banking or general insurance, Any-
thing can be done under the present
Articles even after the judgment of
the Supreme Court. Therefore, gs the
only purpose of an amendment can
be to take away the judicial review,
I am not very anxiousg that the posi-
tion should be changed. At the same
time, assuming that a change is need-
ed, I would give my suggestions. As-
suming for the moment that it has
been decided by your Committee that
the present position is not satisfactory
and that some way should be found
to amend any article of the Constitu-
tion. For that also, I think the present
Bill is ineffective because, if Article
368 is not applicable to Part III, an
amended 368 will not also be appli-
cable. Therefore, unless the Supreme
Court itself changes that position that
Article 13(2) bars the Parliament, this
Bill, even if it is passed, will not be
effective. It is effective only when the
Supreme Court revises its own posi-
tion. In that case the present Article
368 will suffice. No change is needed.
But in this Bil] I think one or two
amendments are required to make
your intentions clear. For instance, I
would suggest that the following
clause sha]l be inserted; ‘Notwith-
standing anything in Art. 13 or any
other Article’. That should be put in
to make your position clear because
that is the point at issue. Unless you
say ‘Notwithstanding anything in Arti-
cle 13 or any other Article’, your
intention will not be clear I would

also suggest that another clause should

be put in to bring in the amendment,
of Part III under the proviso to Ars.)
368 because to-day one of the grave
anomalies of the Constitution is thay
while many Articles are amendable
by the longer process, that is, by two-
thirds majority in both houses
and endorsement by a majority
of the State Legislatures, the funda-
mental rights can be changed by
a mere two-thirds majority of
both Houses, This is a very un-
satisfactory position. At least if you
say that the longer method, that is,
the approval ‘of a majority qf the,
legislatures is needed for an amend-
ment of Part III that would be bet-
ter. It hags got two merits. One is
that it removes the anomaly. Secondly,
it also takes away the technical inter-
pretation of law. So long as it is only
a Bill approved by Parliament and
assented to by President, it comes un-
der the technica] deflnition of ‘law’.
But anything in such Bill subject to
the majority endorsement of State
legislatures takeg it away from the
norma] procedure of law-making. In
that way it gives some amount of sanc-
tity to the fundamental rights.

Only one more suggestion I shall
make. That is, I think, the logical me-
thod of overcoming Supreme Court’s
judgment. That is to pass a law say-
ing that any amendment to the funda-
mental rights shall be done through a
referendum, a law making provision,’
for referendum. It js not a substan-
tive law; it is a procedura]l law. So
it is within the four corners of the
Supreme Court’s judgment and refe-
rendum as a method of amendment i |
already prevalent in many Constitu-
tions like Ireland, Switzerland and
Australia. There is no difficulty be-
cause amendment of fundamental
rights must be very rare and 4
it must be well-discussed. So
there should be no difficulty in
conducting a  referendum and 1’
would earnestly plead that it will
give a great assurance to the people
that fundamental rights will here-
after be amended only through the
people of India who are certainly the




-ultimate sovereign authority so far as
the constitution is concerned.

I may also add that it jg rather
“"dangeroug to give Parliament unfet-
tered power to tamper with Part III
After amending Article 368 as provid-
ed in this Bill, it should be possible
for anybody to bring in a Bill that
Part III is hereafter repealed and as
soon as two-thirds majority in both
Houses approve of jt, Part III will
automatically be repealed and you
can imagine what the position of the
country will be. Therefore, now that
we have an opportunity to consider
_this question de novo, I suggest that
you should take steps to see that
owing to the electoral changeg by
any chance some Party or other
which does not like fundamental
rights or which does not like demo-
cracy comes to power, it can by one
single sweep, by a single overnight
session, sweep away the entire Part
III of the Constitution.

These are my views and I shall be
glad to answer any question.

Mr. Chairman: From your statement
it is clear that you also feel that after
the Supreme Court’s judgment some
action is called for. Do you agree
with this or not? How to do it is a
different matter,

Shri K. Santhanam: I do not agree
that it is called for. I am willing to
provide for the contingency, but I do
not think that the country will lose
anything if the present position is left'
as it is,

Mr. Chairman: For the present one
vote majority judgment does not
mean any sort of action on our part.
Not only in regard to fundamental
rights but the whole constitutional
structure, no action is called for. As
it is you agree with the judgment
entirely?

Shri K. Santhanam: I do not think
the country will Jose anything if no
action jg taken. I do not think any-
thing is called for on account of
necessity.

Shri Govinda Menon: You referred
1o the legal aspect of the matter. Your

second point was about that and you
said that the word ‘law’ in Art. 13(2)
cannot be ordinary law; it can only
be constitutional law, I doubt very
much whether in the face of Art.
13(1) it woulq be all right. Art. 13(1)
refers to existing law—‘All laws ‘in
force in the territory of India....
etc. ‘shall, to the extent of such in-
consistency, be void.” Certainly, there
‘law’ means ordinary law.

Shri K. Santhanam: There it is ex-
isting law because there was no con-
stitutiona] law.

Shri Govinda Menon: Art. 13(2)
logically refers to future legislation
and you can certainly conceive of &
law, say, the Preventive Detention Act
which takes away or bridges one or
other of the fundamental rights jin
Part III. Can you not interpret the
word ‘law’ in Art. 13(2) to mean that
kind of law? In fact all along the
Supreme Court and High Courts have
been striking down legislations on
the ground that those legislations con-
tained provisions which abridged or
took away one or the other of the
fundamental rights and but for some-
thing like Art. 13(2), it would not
have been possible for these courts to
do so. Many ]egislations have been
struck down because under Art. 13(2)
no law can abridge or take away
fundamenta] rights. How canp you say
that ‘law’ there can only be constitu-
tional law? I can understand the posi-
tion that ‘law’ there may mean ordi-
nary law and constitutional law. That
is what the majority of the recent
Supreme Court Bench held. It would
cover both.

shri K. Santhanam: It cannot cover
because an ordinary law cannot pos-
sibly affect any Article of the Con-
stitution. Take for instance preven-
tive detention. Can you say by ordi-
nary law that no State legislature
shall have power. to enact a law of:
preventive detention and that Parlia-
ment only can make that law because,
as it is, Art. 13(2) gives State legisla-
ture power to pass a preventive de-
tention law. Even for expension of
rights, supposing Parliament makes &



law saying that no State legislature
shall pass a law of preventive deten-
tion, that weuld be extending the
fundamental rights. Even that exten-
sion will be unconstitutional because
an ordinary law cannot change a con-
stitutional provision—not only this
Article but any Article of the Consti-
tution. This ijs the fundamental basis
of constitutiona] law. The comstitu-
tional law can be changed, enlarged
or abridged or done anything only
‘through & censtitutienal amendment.
The ordimury law is subject to ‘other
articles of the Constitution. That is
the basis of al] constitutional law
and, therefore, I think an ordinary law
has to be governed by the provisions
of the Constitution. That is all. So,
to say that an ordinary law will be
governed by the Constitution, no pro-
vision is needed. That ig the founda-
tion of every constitution and, there-
fore, it may be by mistake—I can un-
derstand saying that this Art. 13(2)
has been put in by the draftsmen
without fully realising the implica-
tions—I have no objection to that.
‘But if it is to have any meaning, the
word ‘law’ here, it can have only one
meaning. That is “constitutional law’;
otherwise, it has no meaning.

‘Shri Govinda Menon: In that cese
Article 13 (2) should find its place
elsewhere. If you sav that an ordi-
‘nary law cannot change any of the
provisions of the Constitution, then it
need not come particularly in Chapter
I

Sh¥i K. Santhanam: It should mot
come gmy where; in fact it is ‘super-
fluous.

Shri Govinda Menon: I hope you are
aware that the High Courts and the
Bupreme Court have gtruck down some
of the laws basing their stand on
Article 13 (2).

Shri K. Santhanam: They have done
it simply because Article 13 (2) is
there. Even without Article 13 (2)
they could have done that. If they
‘have based any argument on the basis
‘of thig Article, it must be only supple-
mentary and not basic. -

Shri Govinda Menoir: That is all
right. On a point of law there is no

use arguing in this Committee. ¥You
specifically stated that you dem’t find
any need for amending the Constitu-
tion. Are you aware of a series .of
decisions of the Courts recently .on
Article 31 (2) where it is said:

“ . . . mo such law whal be
calied in question in eay court ea
the ground that the compensationh
provided by that law 4s mot ede-
quate.”

My recollection is that this amenhdient
wag introduced in the Constitution to
provide for compensation for land
which will not be taken up and liti-
gated upon ia the Courts. But I find
in 4 or 5 decisions of the Supreme
Court where it is said that cofnpéiisa-

‘tion means compensation and it ghould

be the market value and nothing less
than ‘that. 1 hope you cattch My
point. If my recollection is cor-
rect, this amendment was brought
in order to ‘enable the ‘State to
acquire land in the public in-
terest and <compensation shall not
be payable which is not bearable by
the State and over which there could
‘be ltigation. But there have been
three or four decisions recently where-
in it is said that compensation is com-
pensation and therefore unless it is
the market value of the property the
law providing for acquisition will be
invalid. Supposing the State does that
in the public interest, there should be
power vested in Parliament to provide
for acquisition of immovable property
and compensation shall be payable in
a reasonable manner, that is to say,
not in a manner in which it is #mpo-
gsible for the Governments to pay up.

‘If that is necessary, should it not be

possible for Parliament to amend

~ Article 31 (2)?

sShri K. Samthanam: 1 wish you read
that Article again. If says:

“No property shall be compul-
sorily acquired or requisitioned
save for a public purpose and save
by authority of a law which pro-
vidés for compensation for the
property so acquired or requisi-
tioned and either fixes the amount
of 'the ‘compensation or specifies



the principles. on which and the
manner in which the tompeish-
tion is to be determined #d
given; . . . "

Then reed 31 (3):

“No such law as is referred to
in clause (2) made hy the Legis-
lature of a State ghall have effect
unless such law, having been re-
served for the conslderanon of the
President, has received his assent.”

After the prirfeiptes on Whith ardl the
anner in which the compensation is
to be ‘determined @nd ¥iven and the
taw after Weving Been ‘givén amssent
by the President whal{ nét %e cnlled
in question in any Court stating that
it contravenes the provisions of Clause
31 (2). I think many of the interven-
tions of the Supreme Court are due
to the bad drafting of State laws.
They never fixed the compensation or
the principles of compensation but
simply make some ad hoc arrrange-
ments, T can give you one example,
When I was in Vindhya Pradesh,
we passed a law about zamin-
daris where we followed strictly
Article 31 (2). When that legis-
lation was taken ‘to the High
Court and the Supreme Court, it said
it is quite legal, though we did mot
take the market value as the basis for
compensation at all. It it was only
a small zamindari, then it would have
ten times, others would have seven
times and some others two times—this
was on the basis of what the State
could pay. The principles were
clearly laid down and it was consi-
dered quite legal. Simply because our
legislative departments are not quite
competent and they make bad laws
which are questioned in the Supreme
Court, immediately we proceeded to
amend the Constitution to fit in such
a law. If you pay Re. 1 as compen-
sation for a property worth a crore
of rupees, then it will be fraud on the
Constitution, A reasomable compen-
sation should be fixed or the principles
to arrive at such a compensation
should be fixed. Various other amend-
ments which have been brought so
far are adequate to meet the contin-
gencies which you contemplate. I

Yecent deélsions—one

don't ht:aﬂmkl any further aiéndment is
required so far as property is com-
terned.

Bhri Govinda Menon: I am afraid
you have hot caught my point. In two
is Vajraveiu
Muttaliar case ang tthe other Metal
Corporation case—of ‘the Supreme
Court covered two pPieces of parha-
mentary Tegistation. In those tiwo cases
the Bench ¥##) ‘dest Wowhpensation
under Articte 31 (2) meand market
value. Article 131 says what is de-
clared by the Supreme Court is law
of the land. Unless you further ex--
plain what i meant by compensation
under Article 31 (2), that ruling will
stand. 1 hope you have read those
two judgments.

Shri XK. Santhamam: I would like to
read them. 1 am sure that they
should be such as to be capable of
being reconcileg with the actual pro-
visions of the Constitution. In cer-
tain circumstances and in certain con-
tingencies they could say that the
principle should be only by having
market value, I don't think they
would have said that a law which
does not take market value as a basis
is illegal. I don’t think any Supreme
Court can say in that way.

Shri Govinda Menon: What the
Supreme Court said was that unless it
is market value, it would be a fraud
on the Constitution. I will get the
decisions., Thirdly, you said that there
should be referendum, Do you think
that in conditions in India today, with
the vast population involved, it is
easy or possible to have referendum
coducted on a constitutional question?

Shri K. Santhamam: It will be very
simple if the people are educated by
all the political parties. No one will
be bringing an amendment to all the
24 Articles of Chapter ITI. It will be
an amendment for a particular put-
pose. I think it will be a fine way of
politically educating the peopte I
think there should be no difficulty.

Shri Govinda Menon: You said that
in Australia, in Switzerland and in
freland, referendum is provided as
machinery for amending the Constiu-



tion. I suppose 1n a large number of
countries in the world they have con-
ferred constituent powers on the
Parliament, for example, in America.

Shri K. Santhanam: America has
not given the constituent power 'to
Parliament in this matter, Every
amendment has to be ratified by three-
fourths of the States.

~ Shri Govinda Menon: PFarnament
and the State Legislatures.

Shri K. Santhanam: There is no
constitution in the UK. and the
Parliament . is absolutely supreme.
There are all kinds of Parliaments and
for Constitutional amendments, they
have got varied provisions. I don't see
any other way. 368 will not be avail-
-able, The only autherity above Parlia-
ment is the people. Logically, there-
fore, that is the only thing which will
effectively get over the decision of the
Supreme Court. Any other authority
would be an inferior authority. For
instance, somebody has suggested a
«Constituent Assembly. Another Con-
stituent Assembly will be less effec-
tive than the present Parliament. At
least, here you have got the two
Houses of Parliament in which you
have to get two-third majority and,
therefore, any single body based on
adult franchise, by or majority of
which you can pass an' amendment
will be much inferior to the present
.provisions of Art. 368. Therefore, if
you want to have a stronger provi-
sion than Art, .368, or a higher con-
stitutional authority, it can only be
refrendum.

Shri Govinda Menon: Under
Art 368, it is stated that with res-
pect to certain articles of the Con-
stitution, amendment is possible only
if Parliament passes it with a certain
majority and if a certain majority of
‘Stateg also approve of it. Does it not
follow by mecessary implication that
with respect to other ariticles of the
‘Constitution, Parliament can do it?

Shri K. Santhanam: No. No. No-
body denies that under Art. 368,
amendment to certain aritcles can be
passed by two-third majority and the
«other articles have to be amended by

two-third majority and ratification by
majority of the States, The whole
question is whether articles in Part
III are subject to Art. 368, Nobody
has doubted that all the other articles
(395 'wminus 24-371  articles) of
the Constitution are subject to Art
368. There is no doubt about it.
Only point is whether the 24 articles
of Part III are liable to be amended
by Art. 368.

Shri Govinda Menon: I hope you
are aware that the latest constitution
of France has conferred constituent
powers on the two Houses of Parlia-
ment sitting together.

Shri K, Santhanam: Yes, In Swit-
zerland, 'the interpretation of the
Constitution is vested only with the
Parliament. The High Court there
has no power to interpret the Con-
stitution, There are a'l Kinds of
constitutions.

Shri Govinda Menom: Supposing the
amendment of articles in Part IIT of
the Constitution is also made an en-
trenched provision i.e. concurrence of
the majority of the States will be
necessary, do you think it will be
satisfactory?

sShri K. Samthanam: It will be more
satisfactory than the present situation,
Certainly,

Shri A, N. Mulla: I believe you
accept the principle that a democratic
State means the Government by the
people.

Shri K. Sanathamm:  Yes, but “by
the people” may mean anything—
directly through the Parliament or
through a dictatorship.

Shri A. N. Mulla: I am putting it
to you, do you accept this principle
or not or you have your own reser-
vations?

sShri K. Santhopam: I accept the
Lincoln deflnition—by the people, for
the people and of the people,

Shri A, N. Mulla: Could you agree
with me or not that the people of the
' country stand at a higher level than
Beven the written constitution?



Shri K, Santhanam: Yes, the peo-
ple are the basis of the written con-
stitution and they are above the
written constitution.

Shri A. N. Mulla: Therefore, you
will agree that if a piece of paper
becomes not a representation of the
will of the people, then the people
have a right to change that piece of
paper?

Shri K. Santhanam: People have
absolute right to do anything.

Shri A, N. Mulla: Therefore, I take
it that you think that the Parliament
does not represent the people in that
sense,

Shri K, Santhanam: Parliament is
not the people. It represents people
only for particular purposes, not for
all purposes. In fact Parliament re-
presents people for certain Central
functions. The people are represent-
ed by State Legislatures for other
functions. Therefore, in a federal
Constitution, Parliament cannot be
equated with the people.

Shri A. N. Mulla: Therefore, go far
as our Constitution is concerned, you
are of the opinion that those who
framed this Constitution gave certain
fundamental rights to the citizens and
they intended that under no circum-
stances could these rights be changed.

Shri K. Santhanam: I have already
explained the historical aspect.

Shri A. N. Mulla: I would like to
know from you whether they intended
that they should not be changed und-
er any circumstances.

Shri K. Santhanam: In this respect,
their mind was not very definite when
they framed the fundamental rights.
That was the general feeling
behind the Constitutent Assembly.
But when they came to enact Art,
368, they did not clearly contemplate
that it should not apply to the funda-
meta] rights, Therefore, it is a point
of ambiguity regarding the intention
of the Constituent Assembly.

Shri A, N, Mulla: Therefore, if we
accept your version of the manner in
which the Constitution was passed,

the position is this. The framers of
the Constitution were not clear in
their minds whether the fundamental
rights should subsequently be modi-
fled or abridged or they should not
be modifled or abridged.

Shri K, Sanathanam: That is the
position.

Shri A, N, Mulla: If that is the posi-
tion, then in that light will you not
reconsider the opinion you gave about
the interpretation of Art. 13(2) of the
Constitution.

Shri K. Santhanam: I gave an in-
terpretation of Art. 13(2) on a ration-
al basis. Art, 13(2), as it stands, can
have only one meaning but that mean-
ing was not explicitly in the minds
of the Constitution-makers. That is
the point that I have been trying to
make,

Shri A, N. Mulla: Therefore I under-
stand it that the intention of those
who framed the Constitution was not
exactly the same as can be interpret-
ed from the words of Art. 13(2).

Shri K. Santhanam: When I have
admitted that it is a point of ambiguity
all that you say follows,

Shri A. N. Mulla; Is it your stand
then that ordinary law cannot infringe
the fundamental rights and no protec-
tion is needed against it?

shri K, Santhamam: Ordinary law
cannot infringe any article of the Con-
stitution. That is my point,

Shri A, N. Mulla: I am not asking
about articles of the Constitution.
Please confine yourself to my ques-
tion. My question is, is it your posi-
tion that the ordinary law cannot in-
fringe the fundamental rights guaran-
teed under the Constitution?

shri K. Santhanam: It cannot in-
fringe the fundamental rights,

Shri A. N. Mulla: It cannot infringe
those rights. Therefore, would you
say—just as the Minister of Law said
—the Preventive Detention Act is not
an ordinary law. ,

Shri K. santhanam: It is an ordi-
nary law, . Art. 22 gives the power to
Parliament and Legislatures to make



a Preventive Detention law and so

any law made under that is an ordi-
nary law, '

Sbri A, N. Mulla: Therefore, if the
Preventive Detention Act is an ordi-
nary law, does it in your opinjon in-
fringe the fundamental rights?

Shri K, Santhanam: No. No, It
does not infringe, because the Con-
stitution itself has provided for such
an infringement. To the extent that
ordinary law can infringe in accord-
ance with the articles of the Con-
stitution, that infringement will not
be unconstitutional,

Shri A N. Mulla: Therefore, ] now
understand your position is where the
framers of the Constitution wanted
that these fundamental rights could be
infringed, they have themselves made
provision for that infringement in the
«Constitution,

Shri K. Santhanam: Yes, BExactly.

Shri A. N. Mulla: And therefore if
‘you infringe those rights accordiu,ghiﬁ
those provisions, you say it is withi
‘the limits of the Constitution.

Shri K, Santhanzm: Exactly.

Shri Jairamdas Daulatram: That is
‘not an infringement really, because it
is provided,

Shri A, N. Mulla: I take it that in
America, you have found that the
Judges have evelyed a doctgine of
residuary powers of the State. .

Shri K. Santhanam: There is only
the doctrine of police powers and im-
plied powers. The residuary powers
are with the States. Therefore, there
is no question of residuary rights in
America.

Shri A, N, Mulla: Do you agree
that the purpose of the State is to
protect the community from injury
and laws are framed to protect the
,community from injury?

Shri K. Santhanam: Yes,

Shri A. N. Mulla: Can you possibly.
concieve that the exercise of cer'gain_
tundamental rights may come intq
conflict with the interests of the com-
munity and may injure the commu-
nity? Or is it not possible?
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Shri K. Santhagam: According to
our Constifution that is . absalutely
protected by article 19(2).

Shri A. N, Mulla: That does not
cover my question, Can you gonceive
of this situation or pot that the in-
terests of the community ghould con-
flict with the interests of the indivi-
dual and the rights guaranteed to him
under the Constitution? Or is such g
thing impossible?

Shri K, Santhamam: My point is
that all such contingencies have been

provided for in the Constitution it-
self.

Shri A. N. Mulla: What is the pro-
vision in the Constitution where the
exercise of absolute liberty interferes
with the welfare of the community?
What would you like us to do in those
circumstances?

Shri K. Santhanam: Almost every
article provides for it. Articles 19 (2),
19 (8), 19 (4), 19 (5) and 19 (8) etc.
provide for it.  Article 22 also pro-
vides for more serious cases.

Shri A. N. Mulla: Is it a fact or not
that in the original articles these res-
trictions did not exist and it was only
by way of amendments that we had
brought forward these additions = to
the Constitution?

Shrl K. Santhanam: The amendment
added just one.or two more words
The words ‘“decency”, “morality”,
“gecurity of State” were all there in
the beginning itself. The additional
words put in were ‘friendly relationg
with foreign States’, “incitement to
an offence” and wo on. These were
the additions which were made which
we did not think to be necessary when
the articles were first passed?

Shri A, N. Mulla: In certain articles,
the conception of restricting the liberty
of the individual for the welfare of
the communily has fome in through
an gmendment made in the Constitu~
tion, subsequently in 1951 and other
years. ...

Shri K. Santhanam: It is not so.
I think we had better compare it
with the qrigingl Constitution. I
hgve brought with me here the copy



of the original  Constitution which
contains omly the original article
without the amendments.

Shri A. N. Mulla: We are only
confining ourselves to article 19
DOW.

Shri K. Santhanam: You may take
anather article also.

In every anticle there is provision
for protecting the security of the
State, the interests of the people
or the interests of the State. In same
articlea it is said ‘in the interests of
the people’ and in others it is raid
‘in the interests of the State’. I do
not know whether I should give a
running commentary on all the arti-
cles.

Shri A, N. Mulla: Several amend-
ments have been made in the Ameri-
can Constitution. Is there one in-
stance in which a referendum was
made or the States were called upon
to express their opinion?

Shrl K. Santhapam: For one thing,
there i8 no provision for referendum
in the American Constitution.

Shek A. N. Mulia: Or where the
States were called upon to give their
opinion?

Shri K. Santhanam: There has not
been any case in which any of the
fundamental rights has been amend-
ed at all, after the American Coastitu-
tion was framed. The power of
amendment was there in the Ameri-
can Constitution but during these 180
years it has not been amended so far
as the fundamental rights are concern-
ed, and there has been no bar to the
progress of America.

Shri A. N. Mulla: I believe you
have read the earlier decisions on this
point, particularly the decision given
by Mr. Justice Mudholkar in an eay-
lier case, where he had said that .he
Constitution-makers were ' not the
representatives of the people but they
framed the Constitution for the
people. Do you agree that the Consti-
tution was net made by the represen-
‘\atives of the Ppeople?

Shri K. Santhanam: I you mean
by the term ‘representative’ elected

n

by adult franchise, thay were not
But we were functioning and actiog—
I waa myself a member of the Com-
stituent Assembly—as the ropresenta-
tives of the people.

Shri A. N. Mulla: If there is pro-
vision in our Constitution that cer-
tain conditions are to be fulfilled be-
fore an amendment can be made of
the Constitution, have you looked
into those conditions ang tried to
satisfy yourself whether if those res-
trictions are followed. they would
change the character of the ordinary
Parliament and enclothe it with the
same status as that of the people? If
the two-thirds majority is necessary
or if the two-thirds majority of these
who are present is necessary, does
the voice not become the voice of
the people and does it not cease to
be merely the voice of Parliament?

Shri K, Santhanam: All these are
mere verbal distinctions. The Sup-
reme Court has decided that the two-
thirds majority will not do to amend
the articles in Part HI. ‘Therefore,
either you accept the Supreme Court
degision or you do not. If you accept

the Supreme Court decision.
then my contentiop is that any
change in article 368 will not

help you. If you do not accept
it, then, I do not know what
follows; if the Central Government
flouts the advice or decision of the
Supreme Court, the Constitution will
be broken. That is all.

Shti A, N. Mulla: Therefore, your
position is that because the Supreme
Court, whether rightly or wrongly,
has come to a particular decision, this
is the fact now and this decision
exists, and if you try to get over that
dacision you will create constitutional
complications, and, therefore, you
should not proceed?

Shri K. Santhanam: It is not a
question of complications. Either
the Supreme Court. should again re-
vise its own decision or it cannot
be revised at all by any constitutional
process, unless, as 1 said, you devise
s new comstitutional process like
referendum which may be accepted



by the Supreme Court, As in the case
of America, the Supreme Court is the
final interpreter of our Constitution;
it may be right or wrong; its decision
may be vitiated even by prejudice
or anything else, but then we have
accepted it as the supreme authority
for interpreting our Constitution.

Shri A. N. Mulla: There are two
ways in which we can proceed. One
is that we can go back to the Supreme
Court for its view. The other is
that we could make certain sugges-
tions for the amendment of the Con-
stitution and when that goes before
the Supreme Court let us see whether
the Court upholds it or not.

" Shri K, Santhanam; You may try
that. So long as the Supreme Court
finally accepts your view, there is
an end of it. If it does not accept it,
this Bill has no meaning.

Shri M. P. Bhargava: Have you
any recollection whether the idea
of referendum was ever mooted in
the Constituent Assembly or any of
its Committees?

Shri K, Santhanam: It was men-
tioned in many speeches in the Con-
stituent Assemby, but it was not ac-
cepted and it was rejected by the
Jmajority.

« Shri M, P. Bhargava: So, you are
-guggesting it de novo now?
Shri K. Santhanam: I am suggest-

ing it as a means of getting over the
judgment of the Supreme Court,

Shri Tirloki Singh: You seem to
hold the view that when the funda-
mental rights chapter was adopted,
‘the Constituent Assembly thought that
it was sacrosanct and it could not be

amended. When it came to the con- .

sideration of article 868, it also thought
‘that the whole of the Constitution in-
cluding the chapter on fundamental
rights could be amended. It seems
and it is so clear and obvious' that
-there is a lacuna in our Constitution
‘in so far as the amendment of the
fundamenta] rights chapter is con-
ceerned. The very purpose of this Bill
is to remove that lacuna and suggest
‘how to do it, and how to get over the
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judgment of the Supreme Court. The
provisions of the Constitution as dec-
lared by the Supreme Court form part
of the law of the land and we cannot
get over them so easily as that.

We had suggested two ways to get
over the difficulty. One is to have
an addition made by way of amend-
ment to the provisions of article 368
specifically laying down that the pro-
visions of the fundamental rights
chapter could be amended and we
could specify also the procedure for
the change. Since you also seem to
have some doubt over this, therefore,
I ask you this question. Even after
this amendment is made making some
addition to the provisions of article
368 authorising Parliament to amend
the fundamental rights chapter, the
Supreme Court may not agree to it.
Then the difficulty remains as to what
should be done.

The Supreme Court has suggested a
Constituent Assembly? First of all,
they have suggested a referendum to
get over the provisions of article 13(2).
Article 13 (2) should remain as it is
only with a little change, because if
we repeal that article then any State
can pass any law.

Shri K, Santhanam: Not State can
pass any law infringing any article of
the Constitution. All articles of the
Constitution are sacrosanct so far as
the ordinary law is concerned.

Shri Triloki Singh: I know that.
But consider the position when article
13 (2) is deleted from the Constitu-
tion. Then, the States and the Centre
could legislate. Article 13 (1) would
apply to the laws which were already
in force, passed under the Govern-
ment of India Act, by the various
State legislatures and the old Central
Legislative Assembly.

Shri K. Santhanam: Past laws are
taken care of by Article 13 (1).

Shri Triloki Singh: Article 13(2)
lays down that the State shall not
make any law which takes away or
abridges the rights conferred by part
III. So, if that article is deleted, then



any law of the legislature could
ahridge the fundamental rights.

Shri K, Santhanam: No. The State
cannot make any law which infringes
any article of the Constitution, not
only this article, but any article of
the Constitution.

Shri Triloki Singh: Then article
13 (2) becomes redundant?

Shri K. Santhanam: It is super-
titution, much of our difficulty would
concerned.

Shri Triloki Singh: If we somehow
or other succeed in deleting article
13(2) from the provisions of the Cons-
tituion, much of our difficulty would
be solved,

Shri K, Santhanam: If you want 10
have an amendment madz, you have
1o mention article 13 (2) and speci-
fically say ‘Notwithstanding anything
contained in article 18 (2). The
whole dispute is whether the term
‘any law’ in article 13 (2) includ:s a
constitutional amendment. That is
the major issue before us. Unless you
rackle this major issue, even your
amendment, when it comes to the
Supreme Court, would not be effec-
tive, "If you change the procedure
aad provide for a ionger procadure for
the amendment of the fundamental
rights, then the Supreme Court will
have an opportunity to consider it
de novo,because as they have stated,
it is not a mere parliamentary law,
,but it has to be ratified by the States;
tnerefore, *here is greater sanctity
attached to the fundamental rights.
If you provide for the longer proce-
dure, then the Supreme Court can
consider that and can possibly come
to the conclusion that the present
amendment is valid. I am only try-
ing to make the Bill more acceptable
to the Supreme Court.

Shri Triloki Singh: So, the only
remedy left open is to amend article
J13.(2).

Shri K. Santhanam: I do not want
vou to amend article 13 (2). You
may simply . provide ‘Notwithstanding
anything containced jp article 13 .(2). of
the Constitution or any.other. article
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of the Constitution’, so that you eould
aq.ticipate their argument and proceed
with this amendment.

Shri Triloki Singh: This can only
be done by resorting to referendum or
Constituent Assembly or something
like that and not otherwise?

Shri K. Santhanam: Even if you do
that, they may say that the changed
article 868 cannot apply to Part III.
So, I had suggested an alternative to
which the Supreme Court would be
hard put to deny authority, ‘

8hri Triloki Singh: That means that
Parliament is competent?

Shri K. Santhanam: That is the
issue in court, namely whether Par-
liament is competent to amend ‘he
articles in Part III by any process
under article 368. That is the whole
point at issue, and so long as the Sup-
reme Court deniecs that power, you
are powerless,

Shri Triloki Singh: That goes with-
out saying. But according to you if
we put in the phrase ‘Notwithstand-
ing anything contained....’, then we
could get over the difficulty and there
is a likelihood of the Supreme Court
accepting this view?

Shri K. Santhanam: That will show
that Parliament considered the entire
thing and then had passed the law,
and the Supreme Court may consider
it de novo. I do not say that they
will necessarily do so; they will decide
on the basis of the merits.

Shri Triloki Bingh: Instead of hav-
ing a referendum or a Constituent
Assembly as sugested by the Supreme
Court, it would be better if we have
some such article incorporated in the
Constitution and then lct it be tested
by the Supreme Cowrt again.

Shri K. Santhanam: We are arguing
round the circle. The Supreme Court
says that Parliament has no power to
do it. And you say that you would
amend the article. So, that does not
help you any way. '

Shri Triloki Singh: Then it comes to
this that the remedy of the Constitu-



ent Assembly is open to us or the
referendum as suggested by you?

Shri K. Santhanam: As I have sug-
gested, Constituent Assembly mgy not
be a very suitable remedy. They
may say that it has no more authority
than Parliament itself. So far gs Par-
liam.nt is concerned, there are checks:
two-thirds majority is there; then
there are two Houses, agnd both Hous-
es must pass by two-thirds majority
and so on. But the Constituent
Assembly may pass it by a simple
majority; ang the Supreme Court may
say that it would not evon be so good
as under the present article 368. So.
in my view, the Constituent Assembly
being convened is not a very suitable
method. I do not think that that wili
be acceptable to the Supreme Court.

Shri Triloki Singh: The only safc
course then is to have a referendum?

Shri K. Santhanam: That seems to
be the position. Of course, the Sup-
reme Court may rcvise its view. It
is open to it to do so.

Shri Kameshwar Singh: I would
say that a referendum is very import-
ant on this issue. Or, a full bench
of the Supreme Court should be call-
ed upon to give its advice wunder
article 143. What is your opinion on
thise

Shri K, Santhanam: Article 143 is
not applicable here. It provides for
advice, wheh no concrete case has
come in. The Supreme Court has
given its opinion in an actual case,
and, therefore, there is no meaning
in the President again referring it to
the Supreme Court under 143.

Shri Kameshwar Singh: The Jues-
tion of tHere bemg a concrete case
does not come in here. The case
which the Supreme Court has refer-
red to is not as clear as it should be,
in My opinion.

Shri K. Santhanam: I accept your
view that referendum is g very im-

portant altefhahve, but about article
143, I do not accept.

Shri N, C. Chatterjee: You say that
the Supreme Court has ssid that a
referendum is necessary. But only
one Judge has said it.

Shri K. Santhapam: I do not think
‘here has been any positive sugges-
tion about a referendum. 1 am
making g positive suggestion,

Shri N. C. Chaterjee: Under wha!
provision of the Constitution will Par-
liament make that law?

Shri K. Santhanam: Under the resi-
duary powers under article 248(1).
because referendum is a subject which
is not enumerated in any List

Shri N. C. Chatterjee: If Parliamen!
makes a “law” under that article, it
will be immediately hit by articlc
13 (2).

Shri K. Santhanam: That law wiil
be valid because according to the Sun-
reme Court judgment, it will not be «
substantive law, but only a procedural
law,. Under article 368, all procedur:!
laws are valid. Article 13 (2) will not
apply to such a law because law ru-
lating to referendum cannot abridgc
or take away the fundamental rights.
It will only say that the amendment
of the fundamental rights shall be
referred to the people.

Shri N. C. Chatterjee: Referendum
will be gn a particular issue. It could
be restricted under suitable condi-
tions. If you want to remove thosc
conditions, I take it that a raferen-
dum will be necessary.

Shri K. Santhanam: To remove
those restrictions, you can do it under
article 368, because it will be ex-
panding the scope of fundamental
rights. It is only for abridgement
they have said that you cannot usc
article 368. But a procedural law pro-
viding for a referendum will not
abridge any fundamental right.

Shri N, C. Chatterjee: Kindly look
at article 368. Why do you say that
part III is outside that provision?

Shri K. s:numnm When the. first
amendment was ‘made by Parhament
none of us raised the pomt that article
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%8 13(2) Dbarred it. It can be interpreted
as saying that Part III comes under it.

- But my opinion does not count

in
the face of the Supremz Court judg-

! ment.

i

Sbhri N. C. Chatterjee: This point
was raised before the Supreme Court
in Shankari Prasad case and it was
argued that article 368 does not cover
any amendment of fundamental rights
to the detriment of the citizen. But
the Supreme Court rejected that argu-
ment.

Shri K. Santhanam: The existing
law of the land is what has been luid
down in the lalest judgment of the
Supreime Court. One may consider ii
right or wrong, but that does not
count.

Shri N. C. Chatterjee: Article 368
says “Amendment of thig Constitu-
tion . .", which means including Part
Im.

Shri K. Santhanam: Bui you must
make some meaning out of artiele
13(2) also. The word ‘law’ cannot
possibly ‘mean any ordinary law, um-
less you say that in the light of article
368, article 13(2) is a mistake of the
draftsman. Therefore, the reconcilia-
tlon is that article 368 applies to fun-
damental riechtg but only for expand-
ing the fundamen‘al rights and not
for abridgement. That is the recon-
ciliation of the majority judgment.

Shri N. C. Chatterjee: If you want
lo provide for a referendum by a
law, immediately you will be hit by
article 13(2), because by the machi-
nery you provide you can expand the
fundamental rights or abridge them.

Shri K. Santhanam: I do not think
such a law will be hit by article
13(2) because it would not be a law
abridging the fundamental rights.

Shri N. C. Chatterjee: I hope you
have read the Defence of India Act
yCase. There Justice Gajendragadkar
has pointed out that immediately the
eémergency ig lifted a large number
of suits, both criminal and civil, can
be filed by the citizens making claims
for damage; against officers who
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might have acted under the Defence
of India Act and deprived people of
their fundamental righ.s and the
Government should beay this fact in
mind. The Atiorney-General had ad-
nitted that the Defence ot India Act
is in violation of the fundamentul
rights and it abridges the fundamen-
tal rights to a large extent. Suppos-
ing the Government of India thinks
that before the emergency is lifted
immunity should be granted through
an Act of Parliament so that these
officers for their bona fide acts shouisd

not be made suscep'ible to a large
number of litigations, can that be
done?

Shri K. Santhanam: Yes, There is
a specific article authorising Parlia-
ment to make such an indemnity Act

Shri Govinda Menen: There is no

provision for indemnity today.

Shri N. C. Chatterjee: There iz no
article which cuthorises Parlioment 10
pass an Act of indemnity. Therefor:.
if litigations are to be avoided., the
emergency must be made perpetuul
and can ncvor be lifted.

Shri K. Santhanam: The emergency
provisions do not constitute pam of
Part II. Therefore, even under the
existing judgment of th=  Supreme
Court there is nothing to prevent their
amendment under Article 368.

Shri N. C. Chatterjee: The Chief
Justice pointed out that because it
had been conceded by the Govern-
ment and the biggest lawyers appear-
ing on behalf of the Government that
the Defence of India Act 'means an
abridgment of fundamental rights the
Government will be flooded with a
number of suits ang litigations, both
crimina] and civil, against officers who
restricted the fundamental rights of
citizens by the operation of the De-
fence of India Act. I want to know.
supposing the Government thinks and
the Parliament also agrees that an
Act of indemnity be passed 80 as (0
protect bona fide actions talken by
honest officials under the Defence of
India Act and rules thereunder. will



that not be an abridgment of funda-
mental rights?

Shrl K. Santhanam; No, I do not
agree with you. So long as the Act
itself does not actually infringe a
fundamental right, and deals only
with the consequences of an infringe-
ment the Parliament has jurisdiction.
The Constitution does not provide any
specific punishment or penalty. The
Parliament can say what punishment
or penalty should be there.

Shri N, C..Chatterjee: You know
we have gone one siep further. We
have not merely made the funda-
mental rights we have granted reme-
dial rights and made those remedial
rights fundamental rights. If you
pass an Act saying that a citizen has
no right to file a suit for the purpose
of vindicating his right, it will be a
violation of his fundamenal right.

Shri K. Santhanam: The Act will
cvay that no suit can be flled unless it
is a mala fide act, unless an officer has
acted in a dishonest way and all that.

Shri N, C. Chatterjee: In whatever
way you may word it, the fact will
remain that by such an Act the fun-
damental rights will not only be
under g shadow during the emergency
but they will be practically liquidat-
cd for e¢ver during this period. You
do not accept that it will be a vio-
lation of the fundamental rights?

Shri K. Santhanam: Not at all.

Shri Kunte: You suggested an am-
endment or passing a law  under
articla 248 by which provision for
holding a referendum could be had,
when the framers of the Constitution
have positively rejected a referendum
while framing the Constitution as
you indicated referring to the debates
of those days. Now, if the Constitu-
tion does not provide for a referen-
dum, can a procedural law provide
for that?

Shri K. Santhanam: The framers of
the Constitution did not reject refer-
endum a3 such,
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Shri Kunte: We will leave it at that,
That was a staiement of fact which
you made which I wanted to be cor-
roborated.

Shri K. Santhanam: It was raised
in the debaies bu. was not accepted.
It has no legal or constitutional effect
whatever. That is only an opinion.

Shri Kunte: I am not basing my
question on that. As long ag the
Constitution does not provide for
holding a referendum, cculd i be
provided by a procedural law under
article 248, where also it will have to
be stated that the amendment of the
Constitution could be made by a re-
ferendum?

-Shri K, Santhanam: Yes. If an am-
endment of the Constitution comes
under ar.icle 368, you cannot provide
it under article 248. 1f a3 thing cam
come under any article or the Consti-
tution, or any of the lists mentioned
in the Seventh Schedule, article 248
cannot apply. But if it is contended
that a particular thing cannot come
under article 368 or under any of the
items mentioned in the Seventh
Schedule, article 248 comes into ope-
ration, because that is one of the
things which has not been mentionefl
Therefore, a law can be passed.

Shri Kunte: Article 248 refers to
ragsiduary powers. If under the resi-
duary powers Parliament pass a law. .
that law also hag got to be subject to
the Constitution. Subject to  this
Constitution if a law has to be passed
and if the framers of the law under
article 248 are contemplating an am-
endment of the Constitution as far as
fundamental rights are concerned, if
that is the law you are suggesting as
a procedure. could such law not con-
travene article 13(2)? '

Shri K, Santhanam: No, it would ..
not. Though referendum was discus-’
sed in the Constituent Asgembly...

Shri Kunte: We will leave out that
discussion.



Shrl!.smﬂnnam solongasthe'
Constituiion does not posiiively pro-
hibit a referendum, g law for refer-
endum does not infringe the Consti-
© tution. But article 13(2) prohibiis any
law infringing or abridging the fun-
damental rights. A procedural law
for referendum does not abridge or
do anything to the fundamental rights;
it gives only a method of reference to
the people. A method of reference
does not come under article 13(2) and
tha. is why I said that it will be a
method of getting over this. But &
cannot be done under article 368. By
an amendment of article 368 you
cannot bring about guch a law; it
must be a separate law.

Shri Kunte: You gay that a law
under article 248 can be passed as to
how g referendum could be held.
But which is the article of the Con-
siitution which authorises the Par-
liament or any other body to hold a
referendum?

Shri K, Santhanam: Which is the
article which prohibits you from hold-
ing a referendum?

Shri Kante: There is no such article,

Shri K. Santhanam: Therefore, it is
left o be decided by the people, whe-
ther there should be a referendum or
not. The Constitution leaveg it open.
It does not say either tha: there
should be a referendurm or that there
should not be a referendum.

8hri Kunte: Open to whom?

Shri K. Santhanam: Open to
people through ¢he machinery
Parlizment.

the
of

Shri Kunte: It is not clear in the
Constitution.

8hri K. Santhanam: It ‘he wording
was so clear, this Committee would
not have come into existence.

Sh+ Kunte: It is not sanctioned by
any article of "he Constitution and so
lone as it is not sanctioned, a counter
Question asking where it is prohibited
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will not justify the argument you are
advancing. That i my difficulty. |

Shri K. Santhanam: It is a 'matter
of opinion.

Shri Kunte: You referred to the
recent judgment of the Supreme Court
and said that it is the law of the land.
I would like to know whether you
are uaccepting the Supreme Cour:
judgment merely as a law-abiding
citizen or you are also holding that i
is good law.

Shri K. Santhanam: According o
the Constitution, whatever the Sup-
reme Court declares to be the law ix
the law unless that law is amended
by a suitable authority. If it is
amendable under article 368, Parlia-
ment is the suitable authority. If it is
not amendable under article 363,
people will be the suitable authority.
Therefore, in the constitutional sense,
it is the law. Under the Constitution,
whether it is right or wrong, whatever
the Supreme Court declareg to be the
law is the law of the land. If you aak
me whether it is a good law, in my
view it appears to be a good law also.

Shri Kunte: Then I come to the
question of infringement. According
to you, an indemnity Act could be
passed. If an Indemnity Act is passed,
will it not mean that the protection
given to a subject, to a national of
this country, to be protected against
the infringement of thg fundamental
rights, is taken away by another Act?

8hri K. Santhanam: No, it does not.
Because, the Constitution does not lay
down any specific punishment for in-
fringement of any fundamental rights,
just as for contempt of legislature;
you may let it off with a warning.
Therefore, so long ag no specifir
punishment is prescribed by the Con-
stitution, Parliament is free to give o
nominal punishment or no punishment
at all,

Shri Kunte: Any way you are pro-
viding for some sort of punishment.
even if it is a warning. It might not



be valued in rupees, annas, pies. But
if you coneede it is an infringement, il
i national is able to vindicate his right
and prove thal his fundamental right
is being infringed, he ought to be com-
pensated, if not in rupecs, annas,_ pies,
by some other method.

Shri K. Santhanam: I am presuming
that when Parliament makes a law of
indemnity it will take into account
lhose aspects anq see that the dignity
of the fundamental rights i< respected.
while the people who did it for public
purpose are reasonably protected.

Shri Kunte: I accepd your presump-
tion. But the basic question which I
am asking is whether the Parliament
has, under any article of the Constitu-
tion, a right {o pasg such an indemnity
Act,

Shri K. Santhanam: Thut again is u
ditiicult legal issue which I do not
think we can argue oul here.

Shri Viswanatha Menon: Could you
¢xplain why you prefer referendum to
a Constituent Assembly?

Shri K. Santhanam: What do we
mean by a constituent assembly? A
hody elected by adult franchise. The
Lok Sabha is such a body. Such a
body will decide only by its own
majority. But if the Lok Sabha hag to
decide anything, it has to be done in
consultation and co-operation with
Rajya Sabha: unless the two bodies
agree, there cannot be any law. There-
fore, a Constituent Assembly, by any
test will be a less effective body to
protect the fundamental rights than
the present Parliament under the pro-
cedure laid down in ar‘icle 388. Unless
we give a superior machinery, there is
no purpose in saying that we are con-
forming to the judgment of the Sup-
reme Court and yet make it much
easier to restrict or infringe the fun-
damental rights.

Shrl Viswanatha Memoa: Do you
think that referendum. will be a supe-
rior machinery?
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Shri K. Santhanam: It ig always
considered a superior machinery in
constitutional law, because it is decid-
cd by the people themselves as a whole
body. 1f really 200 million people are
convinced that a particular amend-
ment of the Constitution is necessary,
then, whether any particular individus!
considers it right or wrong, 1 cannot
see any higher authority for deciding
it.

Shrij K. Chandrasekharan: Do you
think that Parliament has got the
power to amend article 358 of the Con-
stitution?

Shri K. Santhanam: It can amend
any article except those included ir
Part III.

Shri K. Chandrasekharan: Article
358 applies and touches upon provi-
sions contained in Part III of the
Constitution. Do you agree that Par-
liament has power to amend that part
of article 358 of the Constitutiony

Shri K, Santhanam: Yes.

Shri K. Chandrasekharan: The pro-
visions contained in articles 358 and
359 of the Constitution are not in
derogation to what is contained in
Part III of the Constitution and will
not be affected by article 13(2); that
is, any action, legal or executive, taken
by Government under articles 3358 or
339 will not be affected by article
13(2).

Shri K. Santhanam: That is quite
correct,

Shri K. Chandrasekharan: So, the
dificulty that has now arisen on ac-
count of the Supreme Court judgment
is that in article 13(2) the word “law”
includes a Constitutional amendment
and if article 13(2) is amended to
state that in article 13(2) the word
“law"” would not include a Constitu-
tional amendment, the difficulty would
be resolved.

I am afraid,
What 1

wams. B

Shri K. Santhanam:
you have not got my point.



have aa.‘id is that in article 13(2) the
word ‘law’ cannot be anything but a
Constitutiona! amendment ause
only a Constitutional amendment can
affect any article of the ConstituLion.
Thereforc article 388 is not applicable
for the amen ent of any article in
Chapfer III and again we are in a
vicious cirele.

Shri K. Ch gndragekbaran: 1  would
request you not to.mix up the question
of power to amend he,re I am just
asking whether the difficylty pomted
out by the Supreme Court will be
resolveq if article 13(2) could be
amended—in what manner we shali
see—to state that in article 13(2) the
word ‘law’ would not include a Con-
stitutional amendment.

Shri K. Santhanam: If it does_ pot
include a Constitutional amendment,

it has no meaning and _ article 13(3)
becomes galtogether superfluous and
meaningless. If. you omit ar‘icle

13(2), much of the objection of the
Supreme Court will go. But it should
be through a valid ;mendment and
vou cannot have a valig amepgdment
of article 13(2) under article 368.

Shri K, u' The
Supreme Court, in_the majority judg-
ment, has guggested that a valid
amendment of article 18(2) or of any
provision contained in Part III can be
had throuzh a Constituent Assembly.

Shri K. Santhanam: It wag a sug-
gestion thrown by Justice Hidayat-
ullah; the majority has not accepied
it It has not proposed it; it has not
even positively guggested it.

Shri K. Chan@rasekliaran: The majo-
rity judgment Kas stateéd on page 38,
paragrdph 2 —

“Firstly, this visualists an ox-
tremely unforéseeable and extra-
vagant demsnd, but even If such
a contingency arises, the residuary
power of Patliament may be relied
upon to call for a Constityent
Assembly for making & new Con-
stitution or radically changing it.”

1o

So, the_ ma;o,nty Jud
catéd “Hat. Mr Justice %Jdayatuﬁnh
has speciﬂcally stated that.

Shri K, Samthanam:
agree with him.

Shri K. Chandsisekharan: You do
not ggree that a Constituent Assembly
can be convened.

Shri K. smthuum Not that it
cannot be convened but it is net &
suitable instrument for an amendment
of the Constitution.

.Shrj K. Chandrasekharan: Do you'
agree tha® a more represenfative
forum cannot be had than the Mem-
bers of the J, o Houses of gmept
sitting, together because Qﬁ
d"xrectly elected and the other . ﬁouqc
ig indirecily clected? T am unabje to_
visualr-sn a more dzmocutic torup
th.an the, Hou.ses of P;ruament sitting
together for this purpose.

Shri K. Santhafam: 1 can viauel&e
a more democratic forum, namely, *
the present electorate for the Prési-
dent. A body consisting of all the
Members of the State Assemblies and
Pérliameut will certainly be a much
more éffective forum than this.

Shri K. Chandrasekharan: I wo:ll:
like to add a proyise to what I sald,
that is, the two lf?jaes of Iinment
sitting together constituting itsel? into
a Copstituent Assembly and the
amendment to any provision in Part
11T of the Constitution being circulated
to the States, with half the number of
Stateg concurring.

Shri K. Santhanam: Tha¢ will cer-
tainly be beétter than the present posi-
tion.

& 3, tw> qfer: @itw wEF F
e 7.7 1 7h gieTE Te & wiedl-
glprr mi{wm'f'm#aﬁﬁ fiear
197 tr%ﬁwq a7 § f& e
g T m& 77 e firr wmdm W
war gIm R R g wdwm @
g sd7 dwET e iy N

FT & 1) 3w & fog @i w12 w1

‘But 1 do- not



g qad, oW R fag wfi g1 ax @
qieiz Wk & sREZIW wx
war qw I o faur war wer
wirg 1 g ag & g W f
gfw 52 a1 a7 fvfe § o9 fadta e
w ¥aT 5 gawT §F A ore €
R g g ar (awr W owvor §?

Shri K. Santhanam: Any act applies
only to the future unless it is made
retrospective. Therefore, this Bill is
essentially intended for contingencies
when an amendment of any article of
Part I1I may be necessary. Therefore,
in that way it is quite relevant and
necessary.

Shri Nath Pai: I should like to thenk
Shri Santhanam because listening to
his very cogently and lucidly put argu-
ments I have been able to facilitate
my own understanding of some of the
ancillary issues which are coming up
as a by-product of my amendment.
The three main points which he raised
are these. Furstly, he said that we,
meaning the Constitution framers, did
not intend to exclude any part from
the purview of article 368. He can
perhaps modify it, but I was taking
down when he was speaking because
1 attach so much importance to his
views.

‘Shri K. Santhanam: You are entire-
ly correct.

Shri Nath Pai: The second point
was that the word ‘law’ in article 13
does not mean ordinary law but only
Constitutional law. May I submit that
the Supreme Court itself—since you
have said how important it is for us
to attach the highest importance to
the views of the Supreme Court—has
interpreted not once but on several
occasions the word ‘law’ in article
13(2) to mean the ordinary law of
the land. This is not an interpreta-
tion which I or those who agree with
me are trying to impose on the word.
The article itself in clause 3(a) gives
the meaning to the word, namely,—

*“‘law' includes any Ordinance,
order, bye-law, rule, regulation,
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notification, custom or usage

having in the territory of India
the force of law;”

There are two interpretations given.
I submit to you, therefore, that this
is a view which can be different, You
Lold that ‘law’ mcans not only ‘ordi-
nary law’,

Shri K. Santhanam: What 1 mean iz
this, ‘Law’ may mean anything bw
to the extent that it applies to ord:-
nary law, it is superfluous and mean-
ingless because by no stretch of imagi-
nation can any ordinary law affect an
Article of the Constitution.

Shri Govinda Menon: I can poim
out tha. in Article 31 itself, the word
‘law’ has been used as ‘ordinary law’.

Shri K. Santhanam: In Article 31.
‘law’ can only mean ‘ordinary law’
because if an ordinary law infringes,
then you go to the Supreme Court
for a writ. Here, an ordinary law
cannot abridge or expand the funda-
mental rights. That is the point that
I am making. Not only this article
you can take any Article The
Supreme Court did not visualise the
operation of ordinary law in respect
of an Article of (he Constitution.

Shri Nath Pal: I will read this out
for him, Mr. Chairman. I am not
contradicting him, I am only trying to
understand him because an hon. wit-
ness is invited not to be con-radicted
but to be benefited by his views. I
am reading out the view of the
Supreme Court itself:

“We are of the opinion that in
‘he context of Article 13, law
must be taken to mean rules and
regulations made in exercise of
ordinary legislative power and not
amendments to the Constitution
made in exercise of the consti~
tuent powers of Parliament.”

Shri K. Santhanam: Then, in that
case, it is entirely superfluous, for, l.t
is an impossibility. It is an imposs:-



hitty for any rule or anything to
infringe an Article of the Consti.ution;
it becomes automatically void.

8Sbri Nath Pai: 1 have just pointed
out to the learned witness tha: this
view is taken by the Supreme Court.

1 will now proceed to the third
point. You submitted ihat it is pot
in national interest to shut out the
courts from examining the reasonable-
ness or otherwise of any act or
measure. I wan: to submit to you that
this is rather unfair because nowhere
are we trying to oust the jurisdiction
of the Supreme Court or any High
Court. It is conceivable ag Mr. Patil
pointed qut in his ques ion that if this
Amendment is passed, the Supreme
Court might strike it down....

Shri K. Santhanam: Hitherto, except
Amendments 1, 4 and 17, the main
purpose of 0 her amendments has been
to exclude the courts from examining
the compensation or other regulations
regarding agrarian legislation, Except
for the shutting of the jurisdiction of
the courts, no amendment of funda-
mental rights is needed at all for any
other purpose. It is only when we
want to shut out the courts from
examining the reasonableness of an
act or justice, e c., we have to because
that can be done only by a Constitu-
tional amendment; an ordinary law
cannot shut out the jurisdiction of the
Supreme Cour: because under the
Constitution it has got absolute juris-

diction unless the jurisdiction is shut
out.

Shri Nath Pai: Based on the prac-
tices of the Executive, such an appre-
hension is legitimate to a certain
extent; T would submit that to youw.
But where do you find the justifica-
tion for your apprehension in my
amendment, even remotely? Mr.
Chairman, I would like to have your
attention. Mr. Santhanam now con-
cedes this. His third point was
national jnteres. Tn that submission
he has said that it is not in nationsl
interest to shut out the courts from
examining the reasonableness or
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otherwise of any act or measure. But-
after I have pointed out to him, he
agrees that this criticism does not
apply to my amendment.

Shri K. Santhanam: I am sorry, it
applies to the extent that it permits
any amendment of fundamental rights.
My argument is that an amendment
of fundamental rights is likely to be
needed only to shut out the courts.
Because your amendment permits
amendment of fundamen'al rights, to
that extent, it is intended ultimately

for the purpose of shutting out the
cour:s,

Shri Nath Pal; Before even taking
advantage of my amendment, if the
Executive brings a measure curtailing
tie fundamental rights, would that not
go to the Supreme Court? Is it over-
ruled at all? Is not the Supreme
Court competent to make a judgment
on my amendment?

Shri K. Santhanam: If the Supreme
Court rules out :his amendment, then
there is no point. All your labours
will be wasted.

8hri Nath Pai: What I say is this.
This Bill does not in any way try, in
the remotest possible way, to infringe
on :he authority or the competence
of the Court.

Shri K, Santhanam: I only said that
it is in national interest that the funda-
mental rights should no' be hereafter
amended. Further amendment will
mean shutting out the courts, That
was the general point I made,

Shri Nath Pai: The eminent witness
disagrees with the Bill, but if at all
we are going to pass it, he makes some
useful suggestions. That shows the
fairness and objectivity befit ing the
person who heiped in framing the
Constitution. He says that in Article
368 it was misunderstood and, there-
fore, snggests incorpora‘ing the clause
‘Notwithstanding anything contain-
ed...." etc. That ip a good sugges-
tion; I would examine it, You made
a very useful suggestion. You say



that any amendment of the funda-
mental rights should be subject to
ratification by the nwjority of
States.... -

Shri K. Santhanam: You start the

proviso by saying, “Any Article in

Purt III étc., ete.”.

Shri Nath Pai: You suggested a very
importarit thing. This is an argument
which 1 want the Committee, thooe
members who disagree, to bear in mifid
becattse the idea of Constituent
Assembly as something superior to
Parliament has been broight out. In
reply to a question by Mr. Chatterjee,
you agreed that legally the Constituent
Assembly was not even half as regrc-
sentative as Parllament. Even a Con-
stituent AssemBly constituted on the
basis of universal adult franchise will
not have the chetks which the Parlia-
ment has because the Constituent
Addémbly will be amending the Con-
stitution by a simple majority, wi'h-
out two-third majority, without going
to the States, and i's representative
character being limited, you do not
sgrée with the idea of Constituent
Assembly. Do 1 understand you
correctly?

Shri K. SantHanam: Yes.

'Shfi Nath Pai: Finally, the Con-
stitution of India, according to me,
is not being amended by us. I want
you to carefully follow my submission.
The Constitution of India stood in one
form not as we mterpreted it but as
the highest interpretive body, the
Bupfeme Court, interpreted it. Till
the 26th February, 1967, the Constitu-
tion of India gave Parliament, accord-
ing to the Supreme Court, the power
to amend any section. By a judg-
rient of five versus four, this power
of Parliament has been amended by
a body which is not supposed to amend
the Constitution, the Supreme Court.

I submit to you that we are not try-
lng to amend the Constitution, we are
trying to restitute the Constitution in
its pristine glory. The Constitution
has been amended by the Supreme
Court. 1 am trying to restitute the
.Constitution as you gave it to us.
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Shri K. Santhanam; This is not the
procedure for restitution. The
Supreme Court has made the judg-
ment; even if it is by a majority of
one, that is the law factually, and
that law stands until the Supremre
Court itgelf revises. If you simply
say that your Bill gives an ¢ppor-
tunity for the Supreme Court to révise
its judgment, I have nothing to say;
it may or may not.

Shrj Nath Pai: Do you agree that
till 26th February, 1967 under the two
iudgments, one majority and the other
unapnimity, Supreme Court held that
Parliament has the power. For
20 years the law of the land was this.
One day the Supreme Court changes.
Do you agree?

Shri K. Santhanam: That was the
law of the land.

Shl'i Nath Pai: How the law has
chanxed?

Shri K, Santhanam: This happened
in the U.S.A, So long as Bupreme
Court js the interpreter of the Con-
stitution, whether it is right or wrong
“if jt changes, it changes If you are
the supreme authority if you change,
can anybody say, for 20 years this was
the Constitution, why do you change.
Therefore. for good or for evil, they
have ngea their judgment. You have
to take it for what it is worth.

Shri Nlth Pal: You agreed in reply
to Justice Mulla’s question that it is
the people of India who are the sole,
the beginning of the sovereignty of
the eoux;try Except the case of
Athens where people exercised sove-
reigaty direct is there any case where
sovereignty can be exercised except
threugh the instrumentality of legis-
lature?

Shri K. Santbanam: It happens in
Ireland, in Switzerland and in Aus-
tralia. It is the people who exercise
that sovereignty in the matter of
smendment of the Constitution.
Parliamant, there can only submit the
issues to the people



decide unything about the amending
wi the Constitution. Referendum is u
thing which exists in many countries.

Shri Nath Pai: I{ is very interest-
ing; but not in reply to ‘he ques:ion.
If people are sovereign, how on earth
cou'd they exercise it except through
the instrumentality of parliament?
Arheas can do it directly as the whole
population is only 30,000. They direct-
iv constitute the assembly and pass
the law. Parliament is created by the
people; it is the symbol of people’s
sovereignty.

Shri K. San'hanam: 1t is only &
half truth. People may exercise sove-
reignty in federal democracy through
Parliament only to a partial extent.
Tn America they do it partly through
he President and partly through the
State Legislatures and the exccutive
authorities. Sovereignty is divided
among different authorities. Parlia-
ment is only one of the authorities
exercising sovereignty. There is no
vomplete delegation of peopld’s power
to Parliament anywhere. It is onl¥y
‘n unitary constitutions like Great
Ari‘ain that Parliathent becomes the
sole repository of the sovereignty of
the people.

Shri Nath Pai: You are a signatory
to the Constitution. There it is steted:
“We, ‘he people of India”. You repre-
tented less than 28 per cent of the
peopld of India at that tinte. Still
vou called yoursel! ‘The people of
India’. T am not chellenging that
legally. 1 am an adult Indian who
fought for Indian iridependence who
was not represented there, We, the
people, meant a smail body of good
vitizens. You represented Indian
patriotism; you represented democracy.
I agree with you there But the
people of India have not been given
a chance about the Consti' ution.
Parliament is' féir more representative
of the people of India than the Con-
stitution. Do you agree with me?

Shri K, Santhanam: You canno! go
‘o the source of Rishis and many
nther things. You can’t call jt pre-

siumpluous that we called ourselves gs
‘The people of India’. It might have
been constitu ionally more appropriate
if we had a procedure for Reférendum
and had jt ratified by the people. We
presumed that all our successors would
resapect the Constitution as it were.

Shri Nath Pai: Thank you very
much.

Mt. Chairman: In Ar.icle 31-A it is
stated ‘Notwithstanding anything con-
tained in article 13, no law providing
for (a) the acquisition by the State
of any esta e or of amy rights there-
in...”" ete. If you take this into con-
sideration, the word ‘law’ is used in
several places. Aill these indicate.
laws in \rticie 177)) is ordinary law,

Shri K. Santhanam: It is ordinary
law. When Constitu'ijon empowers
Parliament to do something. It can
function through ordinary law. In
13(2) it is for amending the Constitu-
tion.

Shri Govinda Menon: Notwith-

standing anything contained in Article
13..

Shri K. Santhanam: ‘Notwithstand-
ing anything’ that is what I wanted
you t6 put. Ewven if it restricts the
fundamental right that ordinary law
will prevail. Even that ordinary law
may go contrary to Article 13. By
virtue of this article it will prevail.

Shri Govinda Menon: The in‘ention
in introducing Article 13(2) was this.
That is, to make it clear that the
Supreme Court and High Court of
India have the power which Justice

Marshai ¢ tended, in the early cases
of striking down laws.

Shri K. Santhapam: It would have
the power without Article I3.

Shri Nath Pai: That is a matter of
abundant caution.
Shry K. Shntlpmm: Rule of inter-

pretation has to presume that ever¥
article Has a rneanlriy smd purpose and



that it is really not superfluous or
meaningless.

Shri Govinda Menon: Justice Kania
bas said that it is by way of abundant
caution.

Shri A, P. Chatterjee: 1f Parliament
could be given power to amend even
Part TII of the Constitution, what is
there to be afraid of? You framed
the Constitution. You have given
power for suspension of Part III in
Articles 358 and 359, namely to Presi-
den!, advised by the Cabinet. If you,
as framers of the Consti.ution, would
give the power of suspension—the
most valuable right in Part III—t
executive namely the President, aided
maybe, by a small cabinet, why are
you afraid of giving the power of
amending Part IIl to a Parliament
elected on Adult franchise?

Bhri K. Santhanam: The reply is
simple. We thought emergency would
be maintained only when there is
actual invasion or civil revolt. We
did not contemplate the con'inuation
of emergency during normal times.
But here the amendment of the funda-
mental rights is for normal times and
for all time. Once you amend it, it is
for all time. Suspension for a limited
time is not comparable with a com-

- plete extinction. Parliament can
introduce a Bill saying that Ar icle 32
is hereby repealed. That will be one
of the powers given. If Article 32 is
repealed, then you cannot go to
Supreme Court; you cannot enforce
fundamental rights. Do you think that
by two-thirds majority Parllament
shou'd be given the power to repeal
Article 32 or the power to say that
by a simple Bill Par* IIT of the Con-
stitution is repealed? Do you want
Parliament to have power to say that
Part III is repealed?

Shel A. P. Chatterjee: Do you or

. do vou not agree tha* if the President

is sntisfied that an emergency exists,

then under Article 358 and Article

839 he has hesn given the power in
effect to repeal Part ITIT?
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Shri K. S8anthanam: Under that, the
operation of Article 19 is suspended.
und other articles of the Part can be
suspended by a Presidential order.
Therefore, he cannot repeal taem. He
can be said to repeal them tempora-
rily in the sense that he can keep
the emergency going on indefinitely
and that is what they are doing.

Shri A. P. Chatterjee: Therefore it
is your evidence that the Executive
can be given (he power of suspend-
ing, for whatever period they like.
certain valuable rights given in Part
m?

Shri K. Santhanam: That is not my
view. I do not want to give them
this power.

Shri A. P. Chatterjee: Have a look
at Article 352. It does not give any
time limit to the declaration and
operation of emergency declared by
the President.

Shri K. Santhanam: That is so un-
fortunately.

Shri A. P. Chatterjee: It is on the
satisfaction of the President that an
emergency exists,—do you agree that
it is not justiciable?

Shri K, Santhanam: [ agree that it
is a mistake,

Shri A. P. Chatterjee: I am not
asking you to say whether {. is a mis-
take or not. If it was a mistake, then
it is for the people or the represen-
tatives in the Parliament to amend
the Constitution. I am asking you
this in your capacity as one of the
framers of the Constitution. When
you framed the Constitution, it did
not strike you that you gave the
power to suspend ‘he fundamental
rights to the Executive. It did not
strike you at all that it was a dange-
rous thing?

Shri K. Santhanam: You ere not
arrect in saving that we gave it to
the Executive because the proclama-
tion of emergency has to be ratified



by Parliament. If it is not ratified,
1he proclamation will come to an end.
‘When the Parliament ratifies the pro-
clamation, the power of suspension
accrues to Parliament, not to the
Bxecutive. Till Parliament comes into
the picture, the Executive has that
vower. As I have already said it was
considered to be a power only for
emergency, not for prolongation under
the cover of emergency and that
Article has been framed too widely
for which 1 blame myself.

Shri A. P. Chatterjee: You are not
guite correct in saying that because
the proclamation is ratified by Parlia-
ment the suspension of fundamental
rights is made by Parliament. Accord-
ing to Article 359 there has to be an
.independent Act of President in order
to suspend the other fundamental
rights and that is not to be ratified
Ly Parliament. Do you agree?

Shri K. Santhanam: If the Parlia-
ment ratifies the proclamation, the
President can function under Article
308. Without the ratification by Par-
liament, the President could not func-
tion under that Article.

Shri A. P. Chatterjee: The next ques-
tion which T would put to you is this:
You have said that the Constituent
Agsembly would not be a proper
machinery, if I have understood you
oright. But if the Constituent Assem-
bly is elected on the basig of a par-.
ticulay issue like the amendment of
the Constitution or 3 part of the Cons-
titution, don't you think that the re-
presetatives gent by the people will
be more conscious and aware of the
issue than a Parilament based on adult
suffrage and elected to deal with seve-
ra] problems, some of them known
and gome of them unknown?

8hri K. Santhanam: Technically what
vou say hag got some substance., But
25 you know, these things are done
under high emotions. A single Party
in a moment can sweep the poll. The
Costituent Assembly i3 elected on the
hasig of persons and not on the basix
of issues. These elections are made for
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people not on issues. Therefore, if
only issues are put forward, then per-
sonal considerations would not come
into the picture as in the case of Goa,
for instance. If the decision was left
to the Constituent Assembly, then the
result in that case would have been
quite different. Thep, candidates, rivals,
parties, etc. would have come into the
picture, not the jssue. The jdea of
electing people on the basis of issues
ig indirect and not effective. People
are elected on the basis of personali-
ties—at least as much g3 on the basis
of issues. Therefore, if anything is
to be done, educate the people rather
than having electiong for the Consti-
tuent Assembly which is a more costly,
roundabout procedure than the refer-
endum.

Shri A. P. Chatterjee: Would not
the difficulty which you have now in-
dicated be obviated if a Constituent
Assembly was convoked on the basis
of proportional representation?

Shri X. Santhanam: I can devise a
procedure for a Constituent Assembly
with 2,000 members and all kinds of
restrictions about representation, etc.
which may be better. ...

8hri A. P. Chatterjee: You are not
answering my question. Would the
diffculty indicated by you—a single
party sweeping the polls and emo-
tional upsetting—be obviatedq if a
Constituent Assembly is convoked on
proportional representation?

_ Shri K. Santhanam: Proportional
representation, I suppose, will be of
single transferable vote. 1 think jt
will be very difficult in our conditions
to operate.

Shri A. P. Chatterjee:
would it be better?

Shri K. Santhamam: Even then, my
view is that it won't be as good as
two distinct chambers which have to
approve by a two-thirds majority or
absolute majority. If you put in the
constitutional law that it will be done
by two-thirds majority. and if all the

It possible,



other checks are also introduced in
t.he Consutuent Assembly, then it may
be a substitute, but I dp not see bow
it can be a better substitute than the
Ppresent 3687

Shri A, P. Chatterjee: The next
question which I would put to you is
this. You seem to be g little ena-
moured—excuse me for the expres-
sion—of the power that has been
‘Vested in the Supreme Court of inter-
preting the Constitution. You xnow
that there are certain Constitutions
where the power of interpreting has
been given to Parliament.

Shri K. Santhanam: Yes, far inst-
ance in USSR and Switzerland,
France was also cited.

Shri Gevimda Menon: That is only
for amendment.

Shri. A. P. Ohatterjee: Therefore,
you will agree that the fundamentsl
concepts of domocracy are compatible
with the provision of power of inter-
pretation of Constitution being vest-
ed in the Parliament and not in the
Supreme Court®

Shri K. Santhanam: It is quite com-
patible without.any Coanstitution at all
as.in the case of UK.

Shri A. P. Chatterjee: With your
great learning, would you be correct
in saying that U.X. has no Constitu-
tion. It is said that in the UX. thore
is one bundle of constitution in seve-
ral constitutional Acts.

Shri K. Santhanam: There are. Buf,
if you put all the Acts together, they
dont form the Constitution. For
instance, there are executives and
other things. Much aof the British
Constitytion is in the form of con-
ventions and traditions. You. cannot
l!*n it .a Constitution.

-Shed A. P Chatéexjes: Do you agyee
{hat fundamental conoept of demo-

cracy is compatible with the right of
the Parlisment?

8Shri K. Sapthanam. It is compatible
if it is not @ written Canstitution. But.
it woudd not be campatible if the
federal Constitution is to be a written
Constitution and if there is to be fair-
ness and justice, only interpretation
by an impartial body is compatibie it
there is to be a written constitution.

Shri A. P. Ghatlerjes: My last
question is this. As you have zeen
the Supreme Court has struck down—
not really struck down—but declared
as wultra uires—the  Seventeenth
Amendment because it violates Article
18, sub-article (2) of the Canstitution.

Shri K. San‘hanam: I think it has
been allowad to. stand.

Shri A. B. Chatteriee: The Supreme
Court have said that amendments of
the Constitution have to pass the test
of Article 13, sub-article (2).

Shri Nath Pal: Hereafter.

Shri A, P. Chatlerjee: I accept the
amendment ‘hereafter’. Mr. Chandre-
sekhramw also sai¢ something about
Axticle 18, But, I shall put that in a
different way. See Article 13(2) and
1348). 13(3)(a) says:

“‘law’ includes any Qrdinance.
order; bye-law, rule, regwlation.
notification, custam or usage hav-
ing in the territory of India, the
force of law.”

It it is put thereafter in this way—
“bat -does not include any amendment
of the Constitution,” that, the basis of
the. judgment of the Suprems Cdurt
would go. Do you agree with me?

Shri K. Sasthanam: Of course, if
it @pes. not include amendment af the
Constitution, there would be no basis
for tic judgment.

Shri A. R. Chatterjee: But the basis
of the judgment would go- In this:
comtex!, I ask you this question. Wl



 there be any difficulty in amending
. Article 18(2) in that way?

. Shri K, Sgothanam: Yes, please,
! The whole peint is whether procedure
in Article 368 is applicable to any
article of the Constitution including
those in Part III, If it is gpplicable
to any article of the Constitution,
then, Part III you may make it appli-
cable to 13(2) also. If it is not appli-
cable 13(2) camnot be amended,

Shri A, P. Chstterjee: You are mis-
sing my point. For example, in Mr.
Nath Pai's Bill, there is provided
another section saying that ‘law’ in
Art. 13(8) (a) includes such and such
but does not include amendment of

the Constitution. Would that  be
all right aqcording to you?
Shri K. Santhanam: If Article 18

can be amended
If it cannot, this
have no effect.

Shri A. P, Chatterjee: I do not
understand why that will not do.

it will be alright.
amendment will

Shri K. Santhanam: Because ATrti-
cie 368 is not appligable to amend it.
You can do that only if the Supreme
Court can supersede the  present
Judment

8hyj A. P. Chatterjee: The Supreme
Court has stated that under Article
383 you cannot amend the fundamen-

tal rights. It is nct applicable to 14.
15 or 186,

Shri K, Santhgppm: No, no. It
8nnhes to every Article of Chapter

You just see how it starts.

ot
8bri A. P. Chat e: Part III
deals. with Fupdamental Rights in
general, That ~algo deals with funda-
, mental rights.

Shri K. Spathapam:  13(2) deals
with fundgmentgl sights angd, no_ law
un-q !tcha it is pagt  of

mental ‘rights. It only ap-
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plies tg any abridgment of fundamen-
‘al rights. The other article in that
Chapter must be deemed to be al
parts of the fundamental rights.

Shri. A. P. Chatterjec: According to
you Parliament cannot amend Arti-
cle 13(2). That is the opinjon.

Shri K. Santhanam: Yes,
That is the stand of the
Court..

Shri Tepneti Vishwanatham: Your

please.
Supreme

opinion is that Article 388 is of no
use to amend the Constitution,
Shri K. Santhavam: I don’t gay

that. Article 368 is no use to amend
the fundamental rights. In accord-
ance. with the ruling of the Supreme
Court, yoqu can amend any other
article of the Constitution by the pro-
cedure of the Article 368.

Shri Tenneti Viswanstham: You say
that 368 is not merely a procedural
section but also a section to amend
the Constitution. There was a view
expregsed that 368 is only a procedu-
ral scction and is not glving substan-
tial power to amend the Constitution.

Shri K. San'hanam: That is not
my view.

Shri Tenneti Viewamatham: Then
what is your view?

Shri K. Santkanam: According to
a reasonable interpretation of 13(2),
368 will not be applicable to. Part
II1.

Shri Tenneti Viswaunatham: In
this Constitu‘ion, ihere are several
articles which are memioned either
in Part III or in the Proviso to Art.

368. Take for example Art 124,
Chapter IV—the Judiclery, the
Union. If *his amendment, as  pro-

vided in the present Bill, is passed
then the Parliament has the power in
abrogating 124 and other sections.

Shei K, Sansghanam 1 think that if
this Bill is passed, it may remedy



ithe objection that Art. 368 does
not confer part of amendment and
is only procedural. Art. 368 provides
specifically for its own amendment
through the longor procedure. As
soon as this is passed, this will have
to be sent to the Legislatures. Then
ity actual application will be to all

articles other than those contained
in Part III

Shri Tennetl Viswanatham: But,
why do you say that certain articles

cannot be amended while others can
be amended?

Shri K. Santhanam: I do not
say. The Supreme Court says that.
There ar~ two things—one is the
procedure and the other is Art, 13(2).
This, in mv opinion, is the real ob-
stacle which prevents the applica-
tion of 368 to Part III.

Shrl Tenneti Viswanatham: Why do
you put certain pow:rs if you have
the power for amendment?

Shri K. Santhanam: You are asking

about the intentions of Constituent
Assembly.

When Part III was moved, our
ideg was that the fundamenta) rights
should not be easily amended. That
was the basis of the wording of 18(2).
It was not because our constitutional
lawyers like Sir Alladi Krishnaswamy
Iyer, Shri Munshi and Dr . Ambed-
sar di@ not know that ordinary law
cannot amend any Articles of the
Constitution. When we came to
Art. 368, they forgot about it.

Shri Tenneti Viswanatham: You
cvonsider this. part (Part III) as more
important than any other parts?

Shri K. Santhanam: Yes, Sir. You
see Art, 32 Original jurisdiction for
issuing writs are under 32(2). The
Parliament empowers the Supreme
Court to issue writs under Art, 33

-and no other ways. There is a
separate Chapter. What is stated
here has been specifically expanded
to include all bodies controlled by
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the Government of India in legal de-
partments etc. for the purpose of
Part III of the Constitution. For the
purpose of other sections they may
or may not be included. So, in many
ways a distinction hag been made bet-

ween Part III and the rest of the
Constitution.

Shri Tenneti Viswanatham: You
think that the rights embodied in Pant
IIT are more important than, for ex-
ample, Art. 124 and subsequent Arti-
cles regarding Union Judiciary?

Shri K. Santhanam: That was »ur
view.

Shri Tenneti Viswanatham: There-
fore, if this amendment is passed,
namely, that any article in the Con-
stitution can be amcnded by Parlia-
ment, it means to say that it glves
power to Parliament tu repeal ‘the
provisions regarding Judiciary and
we can get on without the Judiciary.
That is the view you are taking?

Shri K. Santhanam: That is

the
view we can take.

Shri Tenneti Viswanatham: For
example, adult franchise—it is not
one of the things embodied in Part
II1. Parliament will have the power.

Shri K. Santhanam: Parliament has
the power even now, even after the
Supreme Court’s judgment to change
adult franchise to limited franchise.

Shri Tenneti Viswanatham: There-
fore, Parliament has got the powers
to stop the courts from functioning
and possibly take away adult fram-
chise also. And, for example, it
can also repea] Art. 285 regarding
levying of taxes and Parliament has
got all these powers. Now when
Parliament has got all these powers,
why are you nervous about other po-
wers?

Shri K. Santhanam: The reason is
clear. When the Bill repeals adult
franchise, we should at least have the
power to represent and freedom of



ispeech is very vital. We do not want
.you to take away our freedom of
speech; then it will degenerate into
lautocracy. SO we want to protect at
'least that.
Art. 19 is repealed, then you can
do anything.

Shri Tenneti Viswanatham: So
you thought that having provided for
cortain rights in Part III, it was no
longer necessary to say that these
need not to be amended or these can
be amended. You were of the opi-
nion at that time that when once fun-
damental rights are there without the
fear of being easily touched by oth-
ers, it did not matter about other
things.

Shri K. Santhanam: It mattered.
But because even they can be done
only through a constitutional amend-
ment and some of them only by the
longer process of constitutional am-
endment, therefore, this will be consi-
dered sufficient safeguard. But they

244 (E) LS—3.

If you start saying that
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would not matter so much as the re-
pealing of fundamental rights.

Shri Tenneti Viswanatham: They
would not matter so much when once
these rights are guaranteed. That
is the reason why you are of the
opinion that rights under Pant III
are safeguardeq under the Constitu-
tion and there is no implied right
under Art. 368 to amend Part IIL
‘That is your view.

Shri K, Santhanam: That is cor-
rect.

Mr. Chairman: May I thank Mr.
Santhanam for having come over
here and given us his very lucid and

helpful suggestions which I  hope
will be very useful to us?
Shri K. Santhanam: I thank you

and the Committee for giving me this
opportunity.

(The witness then withdrew)
(The Committee then adjourned)
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Shri N. A. Palkhivala, Senior
Advocate, Supreme Court pf India

(The witness was called in and he
took his seat)

Mr. Chairman: We are fortunate in
having Mr. Palkhiwala, one of the
eminent jurists, in our midst today.
He has accepted our invitation to en-
lighten us on various problems raised
by the recent decision of the Supreme
Court.

At the outset, for your Information
I may read out the relevant Direc-
tion: -

‘“Where witnesses appear before
a Committee to give evidence, the
Chairman shall make it clear to
the witnesses that their evidence
shall be treateq as public and is
liable to be published, unless they
specifically desire that all or any
part of the evidence tendered by
them is to be treated as confiden-
tial. It shall, however, be ex-
plained to the witnesses that even
though they might desire their
evidence to be treated ag confl-
dential such evidence is liable to
be made available to ithe members
of Parliament.”

Since you have appeared before par-
liamentary committees on so many
nccasions, yoy know all this

The main question that we are dis-
cussing here is, in the light of the
fecent judgment of the Supreme
Court, in order to keep up the cons-
titutional structure as it was devised
"by the founding fathers, whether an
amendmeny is called for. That is the
main problem we are debating today.
You have spoken and written on this
subject anq most of us are acquainted
with your views. We hope that your
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approach here woulq be more cons-
tructive and helpful ito the Commit-
tes. '

Shri Palkhivala: I am very grate-
ful to the hon. Members for giving
me this opportunity of placing a point
of view before you. I quite appre-
ciate, as you rightly stated, the ques-
tion is whether, having regard to the
sou] of the Constitution, so to speak,
ity temper and unfolding future that
we are all looking forward to, is it
desirable, is it in the public Interest
that the Constitution should be am-
ended. And the implication of what
the hon. Chairman told me, and I
unders‘and that clearly, is ithat I am
not here to tell you whether the
majority view is right or the minority
view is right and what are the pros
and cons . There is the judgment of
the Supreme Court, which is the law
of the land, and the only question to-
day is should you supersede that judg-
ment.

‘I you will permit me, may I deal
with fthis question in different, speci-
fic aspects? First, if you will forgive
my saying so, I would say thet the
question here involved mainly is not
that of the supremacy of Parliament
so much as jthe question of the future
of 500 millions.

1 think though we are young as a
republic, we are mature as a human
civilization and we have reached a
stage in our country’s history when
what matiers is not the authority,
the jurisdiction, the ambit of powers
of an individual or of a body of men
but what matterg is how best to bring
light to this vast sub-continent, how
best to provide for political stability
and for that degree of balance in the
constitutional development of the
country it is essential if this country
is to remain and survive as a dyna-
mic republic.



I am inclined to think, and I Speak
with great difference and with great
respect to hon. Members, thajt it would
lead to a distortion in one’s thinking
if a question of the most far-reaching
importance, like the present one,
were to be regarded as a question
where the main issue is whether Par-
ligment is sovereign and whether it
shoulg have the right to amend the
fundamental righits. I think, the
issues go far deeper than this. Many
of you must be familiar with those
lines o Senkaracharya where he says
that we are born and reborn, that we
die and are born again lying in the
mother’s womb generaltion after gene-
ration, As I eee it, these various
generations of politicians come and
g0, but there is an abiding reality so
far ay politics is concerned and that
abiding reality is the Constitution.

All that the Bupreme Court decided
was not that you cannot amend the
Constitution but it said that one part
of the Constitution, namely, the fun-
damental rights, cannot be amended.
If One is to regard it as a slight, as an
insult to Parliament, and if one is to
solve this problem in a spirit of pique
or a 8pirit of distress in the sense
that my authority or my right has
been questioned, I think perhapy it
may lead not so much to g rational
answer and settle the question which
you are considering but to an emotio-
nal answer. I think emotional
answers have to be avoidedq in the
context of an issue of this character.

So, the first point which I would,
with great respect, place before the
hon. Members is that the question is
not one really of the sovereignty of
Parliament; the real question is: Is it
for the well-being and for the future
benefit of this sub-continent that the
fundementa] rights, after the amend-
mentg that they have already suffered,
should now remain unabridged? This,
1 respectfully submit, is I!the main
approach to the question.

May I place before you the second
aspect which is: Does thig country
need to have a Constitution where the
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fundamental rights are sacrosanct?
1 am inclined to think that if ever
there was a country which needed
some kind of stability about its fun-
damenta] rights, it is the Indian
nation. The reasons I would enume-
rate as threefold. Firstly, I think, we
Indians are individually intelligent
and collectively foolish. Frankly, I
cannot conceive of gny nation which
has such enormous gifts, talents and
abilities and which yet collectively has
made so many decigiong which have
createq unnecessary problemg for it-
self and alienated the sympathies of
the world. But I shall not venture
into any fleld of politics. That is not
the purpose for which you have been
kind enough to call me. The reason
why I said so is just to make good
my point. which is this.

A nation which is in the nascent
stages of growth, which is go to speak
in its swaddling clothes, a young de-
mocracy, needs gome kind of an an-
chor and that anchor is provided by
its fundamental rights. One very
great jurist, Mr. Austin, when he wrote
on the Indian Constitution, called Part .
1II of the Constitution, the Fun-
damental Rights, the conscience of the
Constitution. 1 would say, yes it is
the conscience and I would add, it is
the anchor of the Constitution, in the
senge that while the political socene
shifts and changes, while we are itos-
sed about by pressures and counter-
pressures, there is some degree of
stability given to this country with its
shifting policies, its varying creeds and
its diverse ideologies. It is the ballast
in the ship, the stability which enables
the ship to go on despite the storms
and the gtresses which beset it from
every direction.

The second reason why I think
this nation, more than any odther,
needs stable fundamenta] rights is the
wide, diverse ideologies and doctrines
which we are pursuing and quite
rightly because out of this crucible in-
to which we throw our dogmas and
creeds the truth will one day ultimate-
ly emerge. Ag Justice Holmes sald.
the great power of truth is to stand



the test of the market place. You
can go to the market place, the com-
mon people, agitate your point of
view to see whether it i accepted.
This is the one country where in one
part we have Communism as the
system of governmeant, in  another
part socialism, in a third part a more
rightist government etc.; in other
words, jn the same country you have
the whole gamut of political creeds,
not only expressed as a matter of
freedom of expression but practised
@; a matter of governmental action.

In a sub-continent where you have
got this tremendous divergence in
creedg ang ideologies it is very essen-
tial that all of us agree on some stable
fundamental principles which we gay
we shall not itransgress in trying to
translate our political doctrines into
action. So, the great advantage of the
fundamenta] righils is thag it enables
the country to remain united in one
basic thinking of constitutional law
while at the same time different poli-
tical ideologies are practised. This to
my mind is & tremendous asset and
we would be rather unwise to throw
away thig bond or cement which is
bolding the country together. Believe
me, I have no doubt whatever in my
mind as a humble student of the
constitutional development of this
country, that if you did not have fun-
damental rights and if each State
Wwere free to develop its own ideology
as it Tiked, very probably, the bonds
which are today holding the States
together, would have been Ivosened
long ago. The reason why the Com-
munist stetes and the socialist states
and the coalition gtates are still unit-
ed in one country is that there is a
basic palitern of constituffonal think-
Ing which holds them together and
that is no more and no less than
Chapter IIT of the Constitution, the
Fundamental Rights.

So, in this enormous diversity whisch
characterises the political scene in
h&tod-y.tusummludkdthe

38

utmost importance that al] parties
should be agreed on g Jimiting chapter
which we cal] Part 11 of the Consti-
tution. If we are agreed on that,
within the limits set out in the chap-
ter, we are free to trensiate our ideo-
logies into aglion. But if you remove
that, you are confronted with a situs-
tion where there would be e terrific
clash, 8 terrific gonflict. Let us make
no mistake, in the years {0 come there
will be a tremendous clash and con-
flict between different ideologies prac-
sised in different States, which will
tear this country as under.

The third reason why, I think, in
India we need the chapter on funda-
mental rights and neeq it badly as a
nation, is—let me say it in all humi-
lity—that we as g nation by and large
are not characterised by a strong
feeling of justice and fair-play. I am
very proud of my country and I am
inordinately proud of my countrymen.
1 am proud to the point of being vain
of the intelligence sand the superb
cuiture of this country. But looking
round, I must confess Ikhat though
there are numerous exceptions ¢o
prove the rule, broadly speeaking, we
do not have a very sense of
justice and feirplay. That is why the
past systems, ithe untouchability and
the rest are there. It could never
have survived for centuries if there
had been g sense of justice and fair-
pley. But since a sense of justice and
fairplay, a desire to do #o the neigh-
bour what we would lke the neigh-
bour to do 0 ourselves, a civic virtue
which will enable you keep your
streets clean, is not the strong point
of the Indian rmation taken as a whole,
I think, this is one country which
needs that bellest, as I call it, the
anchor of the fundamental rights.

Having inflicted on you my views
which I bave ltried to express without



need this kind of ballast and anchor
in the form of fundamenta] rights,
may I come to the seconq aspect
which, I think, is equally imporitant?
The second aspect is the timing of
this measure. What I mean to say is,
supposing for the purpose of argument
you hon, Members who decide the
destinies of 1|7th vf the human race,
if you reject my first point of view,
‘i you decide that Parliament must
have its govereignty prevailed even in
the flalg of fundamenital rights and
that this nation does not need a Chap-
ter on Fundamental Rights, would you
regard the present time as the appro-
priate time for the introduction of
this Bill? I have the highest possible
admiration for Mr. Nath Pai. I read
all that he says with great avidity and
deep interest. Since he has introduc-
ed this Bill, I have no doubt that there
are merits in the point of view which
underlies this Bill. What, however,
I would like the hon. Members to
consider iz whether, as a matter of
timing, at the present juncture of the
development of this country, would it
be regarded as a well-timed measure.
In considering whether it is g well-
timed measure, may I request you to
consider the political scene as it strikeg
anybody who looks at it and even the
man who runs can read ithe signs?
You have a tremendous degree of
political turmoil. I think, the people
who are in the political arena are per-
haps g little less prone to see the
signs of the itimes than the people
who are outside the arena. Maybe, I
am wrong here. But it has always
struck me that as a lawyer, if I keep
on practising as a lawyer, I am not
able to see very often ithe point of
view which the layman feels, which
he himself sees more clearly, than I
do as a professional man. Perhaps,
for politicians, the same thing goes as
it goes for lawyers.

Here is a time when the country
is practically torn as under by various
dividing loyalties. Even language
instead of being a bong becomes a
topic of discontent and unrest and

disharmony. Ata juncture, when you
find the political turmoil perhaps at
a point when even very responsible
leaders have starteq expressing @
doub. whether the Constitution will
survive, at such @ point in the coun-
try's political development, no doubt,
the hon. Members will consider whe-
ther at such a juncture, it is desirable
o create another asped; of discontent.
If I may venture, in all humility to
expregg an opinion before you
gentlemen who are much more quali-
fied than I am to judge the political
future of the country, I am inclined
that this is a time when every sgingle
measure should be taken up to reduce
the stresses and strains which are
developing within the community ra-
ther than adq to them. I am inclined
to think, for example, that if you were
to ask for a referendum andq you were
to te]] the people, “This is your Chap-
ter on Fundamenta]l Rights. Are you
willing that your elected representa-
tives should take them away or to
have the right to take them away?”,
[ have a feeling that {the answer will
be, by a large majority, against the
proposal to tinker with the fundamen-
ta] rights.

The ordinary men are sick and tired
of certain political conflicts and, I
think, they would rather have stabi-
lity in preference to instability even
if that instability is adtuated by very
laudable motives and, I believe, the
tundamenta) rights are well-calculated
to give that degree of political stabi-
lity which is essential to the political
growth in this country. Therefore,
in regard to second aspeci, namely,
the timing, I venture to submit that
this Bill, assuming it is well-conceiv-
ed, might be deferred to an occasion;
at a future date, when you have that
degree of political stability when you
can apply your mind or divert your
attention lto problems of this nature.

Then, you consider the question of
timing from another point of view. Is
there any pressing urgency for the
amendment of the fundamental rights



which one can conceive of which is
o essential at thig juncture, at this
Fpoint in the country’s development,
that you must overrule the judgment
: of the largest Bench so far formed of
| the Supreme Court? The Supreme
‘ Court is intended by the Consti-
, tution to command the same
degree of respect as the Parlia-
ment. The Parliament is supreme
in its own sphere and so is the
Supreme Court in its own sphere.
I think, to the extent respect for the
Supreme Court is reduced in the pub-
lic mind, the natural, the inevitable,
concomitant will be that respect for
law and order, and ultimately for
' Parliament, wil] be reduced. It i3 not
possible to make the polity of the
country so developed that the respect
! for one organ of the State increases
‘L and the respect for the other decreases.
. It, more or less, goes in harmony.
Either people have respect for their
| chosen institutions or they have not.
. 1If respect for one decreases, the nor-
[ maj tendency is that respect for an-
other chosen institution equally dec-
reases. I am inclineq to think that at
this juncture, when there is scant res-
pect for law and order, it is desirable
that nothing should be done which
would, in gny way, seek to undermine
the authority of that institution, name-
ly, the Supreme Court, which has been
entrusted with ithe task of upholding
the fundamental rights and interpret-
ing the Constitution.

~ The point I am urging, therefore,
18 that as a matter of timing, 1 think,
the consideration of a very very far-
Teaching measure like thig should be
deferred. I cannot conceive of any
amendment of the Constitution which
can have a more far reaching effect
than this one unless one day you are
going to convert the Republic of India
into a monarchy or a dictatorship.
But short of that, it is inconceivable,
talking only within the realms of the
Probable amendment of the Constitu-
tion. I have no doubt that there will
Never be a more far-reaching amend-
ment than the one you have under
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consideration. As a humble citizen,
I would beg of you to defer considera-
tion of a topic like thig till you have
got a greater degree of maturity
brought into your legislatures, in the
electorate and in the political system
and government of the country.

Having flnished with the second
aspect, namely, the timing of the Bill,
may I request you to consider ‘the
third aspect, namely, the aspect of
validity. If this Bill ig passed into
law and if the Supreme Court’s judg-
ment in Golaknath’s case holds the
fleld, are we sure that this amend-
ment of the Constitution itself may
not be declared to be invalid? It is
a possibility. You will forgive me it
I am expressing this feeling a little
strongly. But I had the same feeling
when the question of privilege of
Legislatures was being debated. I
have g strong feeling that perhaps the
time has come to foster deeper
respect for the Parliament, for the
Supreme Court, and for the Executive
rather than take measures vne by the
other where that respect is brought
down. It is inconceivable that 'this
country can have a great future in
the council of nations if within the
country itself we are firying to do
things which undermine the authority
and the prestige of the finest, the best,
the greatest anq the highest institu-
tions in the land. I had the same
teeling when I appeared in the Golak-
nath’'s case where the matter was
decided; I could see the sharp clash of
opinions; the majority was the narro-
est possible—majority of -one. I am
also conscious of the fact that if in-
stead of Mr. X as the judge you had
Mr. Y agg the judge, the decision in
Galaknath’s case would have been
different. But you can equally say
that if in Parliament instead of Mr. X
as the Member, you have Mr. Y as the
Member, tthe Bill would be defeated.

‘In other words, in the realm of cons-

titutional jurisprudence, there are no
absolutes; there is no mathematical
calculus for constitutional engineer-
ing; you cannot say in jyrisprudence
that two and two make four; you can-



not say that the Golaknath’s case was
righllly decided, nor can you say that
it was wrongly decided. The matter
is one of approach. As I see it, it is
a mistake which a layman sometimes
makes; he wants the absolute, the un-
alierable, in law where there is no
such thing. Much depends on the
personality of the judge himself. As
Justice Holmes gaid: “The inarticu-
late major premise is the culture, the
background, of the judge”. The judge
sees for himself how ithings are hap-
pening and comes to certain eonclu-
sions.

What | say is this. We have reach-
ed a stage in our country’s develop-
ment where, if a judgment or a deci-
sion is given which we do not like, we
are tempted ito think that something
is wrong with the judgment.

If you are going to have g bill which
will again result in a constitutional
fight and a further uproar and a fur-
ther attempt to supersede the judg-
ment in Golaknath's case and then if
that judgment comes, a further
attempt thereafter to supersede that
judgment, there will not be any end.
For example, there was the Shankari
Prasad case where the Supreme Court
hag taken a different view. Golak-
nath’'s case overruled that case.

Shri Nath Pal: Sajjan Singh case
wag also there,

Shri Palkhivala; Yes. Suppose,
you have another case where Golak-
nath's case is superseded, the battle
will not end there. In the years to
come, when perhaps we are all gone,
there will be a fresh generation of
fiberals who feel ‘this: “let the funde-
mental rights be there, which are
above the reach of Party and the
State and let them be sacrosanct”.
The wheel will come full circle when
the decision on Golaknath’s case will

itself bg over-ruled or superseded.
The fight is endless.

Having said this, may I s up what
| have gaid in posing one question. I
think, this fleld of tundamental rights
is one field where, if it is not neces-
sary ito change, it is necessary not to
change. In other words, unlesg a
change is imperative and unless it is
to be 1ollowed up by certain concrete
measures which we think are essen-
tial to the country’'s development, it
is degirabie that the law shoulg not
be unsettled. For 17 years we have
had amendments to the Constitution
and practically all that was needed
hag been done by way of abridging
the fundamental rights, so that the
various reforms the Parliament haq in
mind, ithe State Legislatures had in
mind, coulj be implemented. Having
done all that and the Supreme Court
having helq that all that is valid and
not to be touched—in other words,
all the past amendments are valid and
are to be upheld—is it now necessary
for the future to provide the ground
when, as I was saying, ithere qoes not
to be any pressing urgency to create
this new conflict between the highest
legislative body and the highest judi-
cial body? If this Bill is enacted, I
conceive of some consequences— may-
be, I am wrong; | am hopeless as a
prophet in my owp life—which may
be mors far-reaching than perhaps
what some of us may have envisaged.
Suppose, there was no chapter on
fundamental rights, what will beg the
attitude of certain States where cer-
tain ideologies prevail] which are not
shared by the other parts vf the coun-
try? For example, let mea put before
you the righits to equality and per-
sonal liberty and freedom of expres-
sion. That brings me to one point
here. A )ot of this discussion tends
to get distorted because one has in
mind ithe right to property. Because
there is the fundamental right to pro-
perty, you cannot have the various
reforms you have in mind, But un-
doubtedly the hon. memberg are aware
that, apart from that right, you have
the various other rights which have



nothing to do with progerty—the right
to equality, the right to freedom of
speech angq freedom of expression, the
right to personal liberty, etc. Suppose,
these rights were not there, what
would be ithe gituation in the country
today? I conceive of two consequences:
one is that this constitutiona] cement
which is holding the country together
by providing a kind of common
platform on which all the par-
ties and ideologies meet would be
taken away from under the feet
of the nation; the common plat-
form on which the communists,
socialists, liberals, Swatantriteg and all
other parties meet ig the platform of
fundamental rights; there you walk,
there you express your views, and
within the confines of that chapter, you
express and translate jnto action your
tdeologies. If that is removed, you
will have a condition created in the
country where it will be impossible to
hold the States together because what
holds the States together is not money
or geography or culture—we know it
to our cost; otherwise we would not be
fighting for those things that we are
fighting for. What holds the nation to-
gether i8 a certain intellectual or cons-
titutional unity which is, I think, pro-
vided by the chapter on fundamental
rights.

The second consequence wil] be this.
You will be getting oertain States
which pass )egislation which will be
quite inconsistent with the basic human
rights, You will ask, is it Parliament
which ghould decide how far to amend
fundamental rights and to what extent?
If Parliament decides not to abridge
the fundamental rights, the matter ends
there. Nobody challenges the decision
of Parliament not to abridge a parti-
cular right. The point, if I may say
so, ig this. You are by thig process
opening up the flood-gates. Certain
pressureg and counterpressures will be
built up within Parliament, outside
Parliament, on Parliament, and these
pressureg will remain and it will be
dificult to withstand them. These
pressures and counterpressitres arc
bound to be built up. In thig highert
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legislative body of the land these is
bound to be a situation created where
States wil] be fighting, different poli-
lical parties will be fighting for an
abridgment of certain rights in order
to be able to translate their ideology
into action. I go to certain States.
I wil] not name them. I gm wonder-
ing whether we are living in a coun-
iry where there are any fundamental
rights even. You have these political
pressures being built up, once such
Chapters can be tinkered with. Today
it cannot be done. Nobody can bring
pressureg Or counterpressureg becaust
of your being powerless to go into it.
But believe me. if this freedom is
given to Parliament to take away
rights, believe me, you are only mak-
ing it possible for people who are not
able to see much ahead, who think
that the constitution is made only for
the present generation, and for the
present political thinking. You are
making it possible for these groups to
build up these pressures. How it will
be abridge, to what extent and to what
rights, will depend upon who is able
to exert the maximum pressures.
Therefore, I would say this, that on
the whole (a) having regard to the
state of the country; (b) the present
timing; and (c) the conditiong today
and the future which we are looking
forward to, it is, in my respectful
submission very desirable that you
might be perhaps well-advised to
defer consideration of this Bil] to a
point of time when you feel that this
sype of Bill if passed into law will
not result in more political unrest in
the community. Thank you.

Mr. Chairman: We are much grate-
ful to you for the socio-economic
thinking and the background in which
you have made the varioug remarks.
Let us clinch the issue. You made
reference to Austin's commentary on
Indian Constitution, He hag stated in
categorical terms how our Constitu-
tion-makers have enshrined certain
things in our Constitution. It is based
more o, consensug and not mafority
of one or minority of one,  That



point he has said. We will keep that
in view. We who are gathered here
are not very eager to see that our
authority to curtail fundamental
rights is ensured. @ That ig not the
point. Under the scheme as visualised
by our Constitution makers a section
has been jnserted. On 3 occasions re-
garding one fundamental right, regard-
ing property, between the judiciary
and Parliament certain divergence
developed, certain tension developed.
It has culminated in the last judgment.
Now let ug clinch the issue whether
while interpreting that section the
Supreme Court or their Lordshipe
were right in putting that interpreta-
tion. This is the main issue before
us. In terms of the Constitution how
far that view is correct. This is
Number one. Number two is this, If
tomorrow the issue goes to the Sup-
reme Court, they have a reviewing
authority, and perhaps the next judg-
ment of the Supreme court might be
revising the present judgment. It is
a judgment by majority of votes. It
ig just possible. We are not eager
to challenge the authority. There is
no question of challenge. We want
to set things right in the light of the
Constitution as it is framed. Reality
is a changing phenomena. So I would
like to know from you whether the
interpretation of the Constitution is
right. Every jugdment has socio-eco-
nomic background. If they have
erred here or there is a certain cor-
rective called for, for certain correc-
tive action? This Bill js an attempt
at giving the corrective action in the
light of the Constitution, So, Mem-
bers will like to hear from you on this
specific issue in the light of various
provisiong of the Constitution. Any
self-evolving constitution can give the
rights to amend. If you see the amend-
ments you will see that that right
was never light-heartedly exercised
by Parliament at any moment. So,
I would like to know gpecifically on
this point from you.

Shri Palkhivala: While 1 appreciate
the approach that you have brought
to bear on this question still, the

question remains. Assuming for a
moment that in the years to come a
corrective will be needed, which cor-
rcetive Parliament alone will supply,
I would still beg of you to consider
whether thig present juncture in the
nation's history ig the right moment
when you should try to apply such
objectives and raise questions of the
most far-reacing importance. So far
as the constitutional question ijg con-
cerned. I did not deal with it in my
little address to the Hon. Members.
I would not say that two and two
means four and majority view is
the only possible view. The very fact
that some learned memberg took a
very different view shows that a diffe-
rent view is possible. But what I fail
to understand ig this: There have been
certain comments of people like the
eminent jurist who will Be appear-
ing before you a few days later who
hag said in his book on the constitu-
tion that the majority view ig clearly
wrong, is productive of the greatest
public mischief and should be over-
ruled at the earliest opportunity. To
say that jt is clearly wrong is in my
opinion over-stating the case. It all
depends upon what the approach is.
If you follow one approach you get
one answer. If you follow another
approach you get another answer. So
far as public good or public harm is
concerned, is is a question of approach.
What do you regard asg public good

‘and what do you regard as public

harm? There are people and please
permit me to put myself in that class
of just being humble citizens and not
more than that, who feel that this
country’s future development postu-
lates a certain degree of basic civil
rights which must not be at the mercy
of any political party, however en-
lightened it may be. There are gome
others feeling that this is something
obstructing the nation’s progress. 1
have very great respect for the other
point of view. I woulq like to refer
to what one great English judge sald.
He said: ‘I may be wrong, but I am
not in doubt’, in the sense that T am
willing to concede that another person
may be right and I may be wrong. But
0 far as my own thinking is concerned,



| am ciear that eertain basic minimum
rights on the basis of which—you
wil] forgive my repetition—all Parties
can come togethr are essential. Per-
mit me, honourable friends, even at
the risk of taking your time, to ask
you a question. Do you think any-
thing is wrong with that consitutional
doetrine which says that on thig com-
mop, platform all politica] parties will
meet, discuss, debate and act? What
is wrong with that? Suppose you try
to abridge the right. Some wil] think
that you should have abridged only
very little. Others will think that you
should abridge a little more. The con-
fiet will go on, on the extent to which
the rights must be abridged. Take, for
instance, the emergency and the con-
troversy which was createq by the
fundamenta] rights to personal liberty
being suspended. When in a emer-
gency persona] liberty was guspended,
you can realise what tension and com-
motion there wag in the country. Ima-
gine what will happen 10 years hence.
You are all persons with a certain
vision and intelligence. 1 fully ap-
precate what the honourable Chair-
man has sald that you have not trans-
cendeq the limitg of your power. But
vou are not ever-lasting. The Cons-
titution is meant to be permanent.
Twenty years later who knows who
will be working within these limits,
what kind of people, how elected and
with what background and culture. We
are providing for the unfoldeq future.
It somebody asks: “Can you trust
your representatives?” 1 would say
“Yes”. It he asks: “Can you trust
the repersentatives who will come 15
vears later?” my answer would be,
“I do not know”. With all respect,
my request to you is that you will
be kind enough not to decide thig
kind of thing by reference to what
you know or your own senge of res-
ponsibility and respect for certain
traditions. People like the honourable
members here are not going to be
here for all time to come. You don't
have a Nath Pai every day. Once you
leave room open for the future to ope-
rate, you do not know what kind of
policies wil] be pursued, how far this
freedom will be there and how far
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the people will be able to express their
views. Today I can tell you whatever
1 want to. If there is no Chapter on
fundamental rights after 20 years, it
is possible that I may not be able to
expreg; my views. There are countries
in the world where viewg cannot be
expressed. Here you can talk quite
freely. My friends may not agree
with me. But we have respect for
each other's opinion. But a stage may
come when the basic sub-stratum
of this fundamental rights may
be removed. There may come a
stage when people may not
have a clear concept what the
basic rights are.  Therefore, while
fully appreciating that thig Parliament
is not likely to exceed or transgrees
the limit; of due, responsible legisla-
tion by way of amendment of the
tundamental rights—] fully appreciate
that and I concede that—I am seeing
a danger in the years to come when

" future members—no one knows elect-

ed how or with what culture—
will be able to wield a certain
power which may be to the detri-
ment of the nation.

Shr¢ A. N. Mulla; Mr. Palkhivala,
I think you are greatly apprehensive
that if this power to amend the funda-
menta] rights is given to the Parlia-
ment, it is likely to be abused. You
are more apprehensive of this power
being abused than the actual taransfer
of this power to the Parliament.

Shri Palkhivala; May I give this
answer? I would put it accurately this
way. I am afraid of the power being
given because of the possible abuse.
But ag a student of constitutional
law, I am also jnclined to think that,
apart from the question of abuse, it
is good for a nascent democracy to
have some basic rights which must
endure when generations of politl-
cians have come and gone. Therefore,
on the point of abuse, clearly I am
apprehesive. But apart from the
question of abuse, as a matter of in-
tellectual thinking and intellectual
honesty, I cannot hide my feeling from
you which Is that it is good for the



country, even assuming that there is
no abuse, that you have a certain
basic set of principleg which wil] be
above the reach of Parites and the
State;

Shri A. N. Mulla; Therefore I
think I am right when I summaries
your opinion that though you may be
opposed to the Bill brought forward
by Mr. Nath Pai on other grounds
also, one of the main and dominant
reasons for your opposition to it is
that there is a fear that this right will
be abused if it is given to the Parlia-
ment.

shri Palkhivala: It jis certainly one
of the reasons and I would say one
of the main reasons.

Shr{ A. N. Mulla: You also, in
your opening vbservations, said that
we should not react emotionally and
we should not approach this question
in a spirit of pique. Have you tried
to analyse the Supreme Court'’s
majority decision? Have you seen
any (race in the decision that might
have been due to that type of dis-
trust or which ig due t{o pique?

Shri Palkhivala: 1 have taken the
trouble to look at the judgment and
in fact 1 have them them before me.
I certainly do not have the impres-
sion that the judgment, for example,
of Mr, Justice Subba Rao is actuated
either by any emotiona] feeling or
any feeling of distrust. According to
my reasoning what he has said is that
the Constitution-makers wanted the
fundamental rights to be inviolable
and while they gave Parliament the
right to amend the Constitution in this
particular field, the Constitution-
makers wanted Parliament not to in-
terfere. That is the line of reasoning,
according to me.

Shri Jairamiias Daulstram: The
provisiong in the Constitution are that

you can cannot abridge or take away,
but you can amend it to increise the .
rights.
1
Shri Palkhivala: I stand caorrected.

Shrj A. N. Mulla; Therefore, a; a
citizén of this country ang the world
and as a person living in present day,
do you think that any reasonable man
or a reasonable body of men can de-
finitely come to the conclusion that
certain rights which we declare to be
inviolable today should remain in- |
violable for all time to come?

Shriy Palkhivala: If I may say so,
it is certain. It is so in the United
‘States, it is so in France in the sense
that in France they have g republic
and it is so in Itlay. Without any
disrespect "to any one of you, suppose
tomorrow g body of men cume to
power who feel tha; democracy ig not
good for the country; we must have a
set of wise men who are selected and
who for the next 30 years must rule
the country. Suppose they bonv
fide believe in this with the same con-
viction ag we have in democracy.
Then is it something for all ime to
come? What happened in Germany?
When Hitler came to power, it was
by the most meticulous observance
of all constitutional proprieties. Be-
fore him there was a republic,

Shri A. P. Chatterjee: Are you
sure of thaet?

Shri Palkhivala: I am sure......

the most
brought

Shri Nath Pai: By
gangsteristic methodg he
down the German . . .

Shri Palkhivala: Let me say what 1,
have in mind. If [ am still wrong,
you will correct me.

He took every legal step to amend
the Constitution of Germany in order
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% good friend—when he said that

that he may come to power. My

 good friend, Mr, Nath Pai ig absolute-

.ly. right—instead of calling him as an
., ien. Member I had to call him as
he
did employ the gangsters’ methods.
But the point is that he combined his
methods with the constitutional pro-
priety in the sense that he amended
the Constitution. . If you read the
text on the Historic Evolution of
Germany, you will find that all writers
agreed with that, He took every
single measure which he could possibly
take, so ag to amend the. Constitution
Just as one set of people to-day say
why should any rights be inviolable, by
the same token another set of people
might equally say why should this
principle of selectorate be inviolable?
They did. it in England. The Parlia-
ment there was for 20 years .from
1620 to 1640. Throughout, the history
showeq that the right-thinking men
wanted to do good things. They con-
ceived of ‘a good thing which they
all thought would be quite all right.
But, from the objective point of view,
there was bound to be an objection.
If you say that no fundamental rights
should "be sacrosanct, I would - say
why should the election system be
sacrosenct by the same token. Some-
body will say that one day the Re-
public. of to-day will be converted
into a dictatorship tomorrow. The
reason. why the Suprem. Court
came ‘to this oconclusion was that it
had this approach. I don’t think that
there is anvthing ‘wrong with this

approach as I said Perhaps.
after four thousand or five thou-
sanq years, it -would be an irony

n? fate that our
would not survive. We have not had
any trouble so far from our Constitu-
Hon. Our Constitution is only 17
vears old: we . have amended it seven-
taen times. At the moment we have
this Bill. Suppose thiz Bill deserves
to he passed and suppose it is also
nassed at a future date. Tt may be
valid. But, after some time, some-
thing wrong happens. At this juncture,
in our courtry. if vou hring this to
the  fore.  when already there i«
*me turmoil. somebody. may take

Constitution itself °
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it to the Supreme Court. It may de-
cide in your favour or may not decide
in your favour. These things are
bound to persist. One day they will
ask for the reversal of that. I am
sure you are not providing for any
further conflict or dissension and
strife.

Shri A. N. Mulla: In your opinion
is it a rigid or a fiexible Constitution
which is conducive to the process of
evolution?

Shri Palkhiwala: I quite agree
with the hon. Member that flexibility
is preferable to rigidity. The only
question js when you say that fiexibi-
lity is preferable to rigidity, I would
say that no doubt rigidity is prefer-
able to instability. I would put it this
way.

‘Shri A. N. Mulla: Excuse me for
interrupting you. Does it mean that
the change i not called for?

‘Sari Palkhivala: I would say that
there are no doubt gubjective personal
factors involved. There is also no
doubt that there are some reasonably
basic rights which are well known
throughout the ages "and throughout
the ‘world; they are accepted as such.

Now, the Constitution-makers, 1
believa, wera as enlightened people
as the learned hon, Membrs of Parlia-
ment are, I think that subject to the
modifications which- have ' been- made
and which stand to-day, the rights
are not such as to provide for any
undue degree.of rigidity. In other
words. T do not think in any way the
progress of the country would be
hampered if the constitutional 1ights
Chapter continued for years to come—
1 don't say for all time ¢o eome—but
for years to come. - For how' msny
years they should be continued is a
matter of history.

Shrt A. N. Mulla: Do you or do
vou no! agrea that the fundsamental
rights really depend upon theé conmcep-
iton as ‘o how' an “individual shéuld



be related to the society which the
people want?

Shri Palkhivala: Fundamental rights
are related to that.

Shri A. N, Mulla: Therefore, will
you agree or not that this conception
of the life of the community and so-
ciety is a dynamic conception and it
is not a static conception? If the con-
ception of a society changes, then
obviously, the conception of fundamen-
tal rights will change along with it.

Shri Palkhivala: I agree with the
proposition subject to this exception
viz,, that the change is one which
must not be such as to deprive the
fundamenta] rights of the immediate
and modicum  stability. In other
words, we have worked our Constitu-
tion for 17 years whereas other coun-
tries have worked ‘their Constitu-
tion for the last 150 or 160 years. I
have sometimes wondered whether
that dynamism js not perhaps more
deterimental to the nation than a little
stability.

Shrt A. N. Mulla: Excuse me for
interrupting you. Tn these 17 years,
our life has become more speedy by
and large and perhaps these 17 years
are more than a century of the olden
times. '

Shri Palkhivala: 1 tully agree
with you and we are all proud of that
phenomenon. The only point is that
when we have made this progress
with these fundamental rights are
there not any reasons to believe, even
with these fundamental rights, you
will not make even better progress
by giving them a certain degree of
political stability?

Shri A. N. Mulla: You yourself
have stated that we have made a large
number of amendments during these
7 years, vou accept that a common
plat form remains in spite of different

ideologies. Why are you afraid that
this common plat form would be re-
moved if some more amendments
keeping in view the wishes of the
people are also introduced.

Shri Palkhivala: Frankly, the
whole question is whether every
amendment that is made can be said
to be in conformity with the wishes
of the people? It has g very large
area of debate. You will forgive me
if T say that T do not want to take
your time on this by going into de-
tails. I would only say that every
honest Member of Parliament always
believes—]I am sure that everyone
honestly does believe—that he repre-
sentg the wishes of the people.
And yet, in other’s thinking, it may
be that one person ‘must be wrong or
both must be wrong—all cannot be
right. The very fact that you
have the whole gamut ot political
thinking goes to show that everyone
is honestly convinced that his thinking
represents the wishes of the people
and it is for the good of the people.
This itself poses the danger which the
Constitution-makers wanted to avoid
by placing some basic rights in the
seal of inviolable principles of the
Constitution.

Shri A. N. Mulla: You have said
that; you referred to something In
that connection. I believe you must
be aware of the doctrine of the police
powers which has been accepted in
the US. Is it a fact or not that in
exercise of these police powers the
Americans have come ¢to this eonclu-
sion that these fundamental rights can
be abridged?

Shri Palkhivala: The position is
this. What the U.S. Government or
the U.S. Congress can do in exercise
of it police powers is something which
T don't think can be done here in
India under the existing constitutional
provisions. What can be more flexi-
able or more elastic than the power
of Parliament to impose reasonable
restrictions in the public interest,
which can be done within the powers



which you possess already. When one
talks of the police powers, one can-
" not perhaps forget that in the U.S.
the police power is no higher, no
wider or no greater than the power of
the Indian Legislatures to impose
reasonable restrictions in the public
interest which power is already there.

Shri A, N. Mulla: Therefore, any
amendment which comes within the
deflnition of ‘reasonable restriction’
on the liberty of the individual is
conceivable as proper and desirable
if the people wish it. '

Shri  Palkhivala: 1 respectfully
agree, and that power is already there.
The fundamental rights, as you will
no doubt kindly recall are subject
throughout the Constitution, through-
out Part IIT of the Constitution, to
. reasonable restrictions in the public
| interest. The words are used in Art.
19. Exactly the same words may not
be there in other Articles, but it is
clear that every legislature has power
to impose reasonable restrictions in
public interest and if our fundamental
rights were not subject to that restric-
tion, I would be the first one to agitate
for abridgment of the fundamental
rights, but every fundamenta] right
is already subject to that restriction.

Shri A. N, Mulla: On the basis of
the amendments which have been
passed and which have been upheld
by the Supreme Court, can it be said
that Parliament has on any occasion
Passed any abridgment of these funda-
mental rights which has transgressed
these limits of reasonable restriction?

Shri Palkhivala: You will no doubt
recall that so many High Courts and
Supreme Court have struck down so
Many laws. Therefore, the very fact
that there are innumerable judgments
*trikiny down various laws as trans-
hﬂmmx the limits of constitutional
'lm.itaﬂfms. is the answer to that ques-
t-im Whether the legislaturee have
TANRgresseq the Constitution

Shri A. N. Mulla. I think I have
not made myself quite clear. What I
wanted to place before you is whether
there is any constitutional amendment
which has been struck down-—not an
amendment to ordinary laws. The
ordinary laws are not excluded from
the review of the High Court or the
Supreme Couit. I am only referring
to constitutional amendment.

Shri Palkhivala: If you ask me
frankly, let me be honest and very
frank, let me tell you how these
things operate. Since the question
has been put and 1 will hope you will
take it in the right spirit. Take the
list of your various Acts which were
laid down in the Constitution as such
that these Acts shall not be challenged
on the ground that they violate any
of the fundamental rights. Now a
whole list was drawn up a hundred of
them. Then there were pressures,
and counter pressures. So some were
dropped first and some were dropped
later and then ultimately the list
comes down to 40 odd or 30 odd Acts.
Frankly some of these provisions are
clearly violative of the basic, elemen-
tary human rights, but because they
could not be challenged. you have no
pronouncement  uptil now. They
could not be challenged because it was
an amendment of the Constitution.
Therefore, there is no judicial pro-
nouncement. However, they violate
even the besic human rights. What 1
am trying to point out is how politfeal
pressures build up in a fleld like this
which frankly is not conducive to
fair justice to the citizen. You have
a list of say about 200 Acts which are
to be put in the Constitution as be-
vond the reach of challenge on the
eround that thev violate fundamental
rigchte. Then the list gett reduced
to less than 80, We found how it was
cut down. Those who have got the
maximum pressure have got thelir
wav but those who did not have any
nolitical preweurs hohind them are
not able to get anvthing dene. “Phat
in how injustice is done. That is why
the common citizen casilv feely vary
‘muech  Malllnefoned



Shri A, N. Mutia: I would like to
“know what was the difficulty in the
way of the Supreme Court striking
down all the bad laws when the cases
came before them even by entertain-
ing the applications in those cases
which were excluded from the review
_instead of laying down the general
principle? )

Shri Palkhivala: As the hon’'ble
" Members will clearly realise, it could
not be done because upto now no
amendment of the Constitution abrid-
gipg fundamental rights could be call-
ed in question at all. - Therefore, the
_Supreme Court could not go into this
question.

S,hx"i Nath Pai: It was debarred.

Shri Palkhivala. Yes, it was de-
barred under a ruling of the Supreme
Court itself, to even admit a petition.

Shri A, N. Mulla: What I said was:
‘every bad law which is made by the
- State legislatures comes to the courts
and they can strike it down. Now,
-+ if according to a constitutional amend-
- mrent certain Acts were excluded
. from the judcial purview of the courts,
it was open in spite of the olq tradi-
tiong that existed in the Supreme
Court, for the Supréme Court to con-
fine to that particular Act for the
- various reasong instead of laying down
a general principle for all time to
come. ’

-Shri Palkhivala: Well, that would
perhaps be going into the question of
- what is the right exercise of discre-
tion by the Supreme Court. 1 can only
. say thig that the Supreme Court has
- been reasonable and eminently
, reasonable to this extent that although
" they regarded abridgment of funda-
-- mental rights as being beyond the
- competence of Parliament, they have
upheld, as you have already seen

every single amendment so far, This
is fair exercise of discretion so thht
society may not suffer as a result ‘of
unsettling of the law.

Shri A. N. Mulla, You have said
that if we take up thig Bill to-day we
may in a way be casting a slur on the
decision of the Supreme Court. Now
if you take the totality of the cases,
a larger number of Supreme Court
Judges have held one view and the
lesser number of Judges have taken
the other view. How would we be
casting a slur on the Supreme Court
when we say that their earlier deci-
sion is not correct, not the later deci-
sion?

Shri Palkhivala: I think this as-
sumes that wisdom lies in numbers.
But I wonder whether this assump-
tion, at least in the field of Constitu-
tional law, is correct.

The validity or otherwise of the
Supreme Court majority view you
would kindly decide by reference to
the conditions prevailing in the coun-
try to-day and I do not think it would
be a fair view of looking at the ques-
tion 30 as to say that T will count the
number of judges duirng the last 17
years who have taken one view as
against the number which has taken
the other view. .

‘Shri A. N. Mulla: Not only that.
You have given two decisions. We
are in favour of one of those decisions,
not in favour of the other decision.
How are we casting a slur?,

Shri Palkhivala: 1 have not said
that. T have never used the words
‘You are. casting a slur'.

Shri Nath Pai: You did not say
that, but you did say that decreasing
respect for one of the co-ordinate
organs of the State is a very dangerous
thing and that people’s respect for
the Supreme Court should not be tam-
pered with. What, I think, Justice
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Mulla s seekmg to get clarified from
you is: how is it tantamoumt to
attempting to decrease any respect
when we are uphclding two judg-
ments of the Supreme Court as against
one judgment?

Shri Palkhivala: The answer js this:
under the Comstilution the law laid
down by the Supreme Court is the
law of the land and the law that is
laid down is the law laid down by the
final largest Bench. In other words
with regard to constitutional law, the
Supreme Court to-day has spoken
with one voice. For the purpeses of
constitutional law, the law of the land
is not the majority view or the
minority view.

The law of the land is that the
Fundamental Rights cannot be abridg-
ed. This is Article 141. The law
laid down by the Supreme Court is
the law of the land. This is sought
to be superseded. That is why I
said in my opinion it would be reduc-
ing the respect of the Supreme Court
to overrule what they have done
when there is no urgent immediate
occasion to doing se,

8hri A. N. Mulla: Now, coming to
the real point that you raised this is
not the time suitable for* doing so,
have you any idea when this suitable
time is likely ‘0 come, will it come
within a reasonable period of time
ang because of the existing tension
should we go on postponing the
‘question for all time to come?

Shvi Palkhivala: My answer is, we
would go much further if we elimi-
nate those disputes which may have
Pros and cons between different
States, between different ideologies,
hetween different groups and parties
angd try to concentrate on the ques-
tions only which are of most imme-
"diate urgency. I do think that there
are various questions which can be
shelved and one of the Questions
Wwhich can be shelved is the question
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as to whether the Parliament should
assert itself because it has the power
to supersede the Supreme Caurt’s.
dceision; this is not 3 question of
immediate urgency especially when
the country is faced with enormously
complicated, tangled and tickligh
problems of utmost urgency.

Shri A. N. Mulla: I think you will
concede that Fundamental Rights as
conccived in a democracy and the
Fundamental Rights as conceived in g
Weltare State are not identical.

Shri Pailkhivala: We are in the
realm of one's subjective understand-
ing of what is a welfare state. There
are notions of social justice, notions
of welfare state. Our goal is the
same, the end is the same, but the
means are very different. It is true
that there are seme parties, I have
no doubt, who believe that a welfare
state can be achieved or can become
a reality only by suppressing the
freedom of expression, which is con-
trary to their own point of view.
They believe in it quite honestly.
This is their own notion of how a
welfare state is 8@ be achieved. As ¥
said, there will be doubts and differ-
ences and disputes and pros and cons.
There are some basic human rights
about which all the jurists are agreed.
The Charter of Human Rights which
all nations agreed to imeluding India
in 1947—Mr. Nath Pai would correct
meq if I am wrong about the year—
lays down a certain series of righw.
For example, the right to educate
your c¢hild in sugh ways you wané
supersedes all the various controver-
sies about language. Such rights like
the right to educate your child in the
way you think beat are the basle
rights. They are basic, inalienable
rights inasmueh they are in a welfare
state as in a democratic state as
ordinarily understood.

Shri Triloki Simgh: Mr. Palkhivals
seems to hold the view and perheps
rightly too that Parliament has the
right to amend the Coulnm:bn ox-



sept Part III and that also is a matter
of taking away or abridging the
Fundamental Rights. Conceding that
position I am afraig I am not be-
eoming a little hypothetical, he also
seems to hold that view that a time
might come when people in this
eountry will not hold the Funda-
wmental Rights laid in Chapter III of
the Constitution as sacred or inviol-
able and a time might come that
they would like to change them. In
fact, he thinks, T am also inclined
t0 agree with him that there are ele-
ments in the public life of this coun-

try who would care a tuppence for

some of the Fundamental Rights laid
down in Part III. Supposing a large
section of our population, say 5 years
hence or 10 years hence or 15 years
hence, is of the view that some of
these rights should be done away
with, then, will Mr. Palkhivala give
us an idea as to what agency would
he envisage to bring about an amend-
ment of the Constitution—because
then that would not be in conformity
with the wishes of a large number
of people inhabiting our country. If
the Parliament shall have no right
under this Constitution, what will
they do, will they amend the Consti-
tution or scrap it altogether and what
i» the remedy Mr. Palkhivala would
suggest in such an exigency?

Shri Palkhivala: May I make it
olear that it is not my reading of the
Constitution that any part of the
Constitution can be amended by
Parliament so as to break the very
basic structure of this Republic, For
example, I don't believe that Parlia-
ment has the right to amend the
Constitution so as to establish a
monarchy in this country. I will not
explain that further because that is
outside the purview of this BilL I
wanted only to clarify that point.
Coming to the question the hon. Mem.
ber has raised, the majority judgment
itself on the last page points out that
there is a possibility—they do not
decide the matter but they hint at
the possibility—of achieving the result
that the hon. Member has in mind.
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The mechanics are these, The Parlia--
ment has the residuary power under:
the Constitution to do all those things.
not provided by other express items
in the Union List or in any other
list. In the exercise of the residuary
power, it is a possible view that
Parliament may constitute a Consti-
tuent Assembly which will jmake.
those changes to the Fundamental
Rights or to the basic structure.
Therefore, it is not as if according to.
the majority view of the Supreme
Court revolution is the only mode of
achieving the desired result. A peace-
ful mode and an equally effective
mode of achieving the result is the
possibility of Parliament constituting
a Constituent Assembly in the exer-
cise of residuary power and that
Constituent Assembly may go into the
question of breaking up the basic
structure of the Constitution or ab-
ridging the Fundamental Rights etc.
The Supreme Court has not said that
it can be done or it cannot be done.
It has said that is a matter which is
open. I am muyself inclined to think
that it is open to the Parliament to
have a Constituent Assembly express-
ly constituted for that purpose, Of
course, once you do that, you are
opening up, as I said, flood-gates, to
all kinds of tremendous pressures
which are already building up in the
country ang it may have disastrous
consequences. But in the theory of
law this is undoubtedly a possibility.

Shri Triloki Singh: Mr. Palkhivala
knows better than at least myself.
There are so many laws passed both:
by Parliament and State Legislatures
which have been siruck down by
various High Courts and the Supreme
Court. In order to replace the Acts
struck down by the Courts, they have
promulgated ordinances and taken
other such measures, just to get over
the difficulty created by the judg-
ments of the various Courts. In no
case was it ever meant as disrespect
to the High Court or the Supreme
Court. Instead of amending the
Constitution to get over the difficulty
created by the Courts, the Parlia-



; ment and the Staie Legislatures have
| taken these measures. If g Constitu-

Here you are dealing with the
whole philosophy of the Constitution,

. ent Assembly is convened, why are
you afraid that flood-gates will be
opened. After all, the wishes and the
will of the people are to be carried
out, whether it is 10 years hence or
after to get over the difficulty that
has been created. This difficulty
oan be got over by resorting
%0 the vote of the Constituent
Assembly or referendum. Why can’t
it be and why should it not be done
today? With the various ideologies
prevailing in the country, why should
be be afraid that there will be so
many pulls and pressures and it will
open the flood-gates etc. Ag a safety
valve, I would like the amendment
%0 be done here and now, rather than
postpone it for 10 or 15 years. Parlia-
ment must have a right to amend.

Shri Palkhivala: I see your point of
view. I see that I am in g minority—
I hope not a minority of one. But to
answer your question, you have
r.aised two questions. Your first ques-
tion was that if the judiciary can
det_:lare a parliamentary law to be
vold without involving the imputa-
tion of disrespect to Parliament, why
cannot Parliament supersede a Sup-
reme Court decision without involv-
Ing reduction of the respect due to
Supreme Court. May I answer the
question this way? It is not a ques-
tion merely of the Parliament super-
seding the Supreme Court. For ex-
am_Ple in Income Tax Law, with
which I am less unfamiliar than with
other branches of law, you have the
head of income, “house property.”
The Supreme Court declared that cer-
tain municipal taxes should be allow-
ed as a deduction. Parliament inter-
vened—I should have said acted—
:nd made a law which superseded
"};; S}lprexpe Court decision and said:
d ;. municipal taxes shall not be
% ucted except to the extent of
> Per cent allowed by the law.” No-
SOdY says that this iz disrespect to the

upreme. Court. No. You carry on
. oenst.ad'mu'\istratitm; you make deci-

; somebody else makes some
other decision.

the basic framework underlying the
Constitution, as the Supreme Court
conceived it to be. The Judgment
has come only now. Let time pass.
May be I may change my opinion and
come over to your point of view. May
be the Majority who is today against
me may have second thoughts and
come over to my point of view. This
is’ a matter of such tremendous and
far-reaching importance that at least
I do not regard myself sufficiently well
equipped mentally to give a final de-
cision one way or the other. I may be
quite wrong in all that have told you,
ang you, Hon’ble Members, who have
put questions to me, may be absolu-
tely right. What I am asking is this:
should not a little time pass can we
allow the water to settle dowmn, can
we not do a little thinking by our-
selves and don't you think a reasona-
ble time should be allowed to do re-
thinking on matter of such far reach-
ing importance? We are today going
to affect the destiny of the country.
If I am wrong, and the hon'ble Mem-
bers who are today pleased to talk to
me, are right, well the destimy of India
will be one way, If, on the other hand,
the truth is the other way about, the
whole political future of the couatry
may be different. You are playing
with the entire future of the whole
nation on that particular aspect of the
constitutional law which is of very
basic, fundamental importance. The
only chapter where the word “funda-
mental” is used ig Chapter III. Am I
asking for too much if I am telling the
hon’ble members to let a little time
pass? May be your second thoughts may
be the same as they are now, may be
after 2 years. You might be in the
same mood, but couldn’t that much
time be given to yourself? If I were
a Member of Parliament—I am not
presuming too much, I am only talk-
ing about hypothesis—I would like to
give a little more time to myself. I
would tell myself I don’t have that
degree of universality of intellect
which can enable me to come to a
conclusion. Let me see how the coun-
try develops, how these things work.
Maybe these things may not work.



Maybe the Supreme Court is wrong.
Maybe after 4 or 6 years, people may
say: look at the significance of what
the Supreme Court did. On the other
hand, it may be, if I may say with
great respect to the hon’ble members,
that your present thoughts require a
littl.e re-consideration. All that I am
asking is this. After all it took us 2%
years to frame the Constitution. Are
we so well qualified that we can now
come to a decision on this matter ‘n
the course of a fewy weeks or a few
months. Hon'’ble members’ time is so
completely taken up by a number of
iesues. I can understand the Consti-
tuent Assembly did nothing but frame
the Constitution. Even then they took
more than two years. The Hon’'ble
Members have a hundred and one
things to do. I frankly wonder how a
Member of Parliament can go through
his day's work. It must be
nerve-raking. If these tremendous
pressures which are on you
from 101 directions—from our own
constituency, your States, your loyal-
ties (sometimes divide sometimes uni-
fled)—if with all that, would it be too
rash, too unwise to ask of you, the
hon'ble members, to give little more
time to this. Let, ag said, the think-
ing be crystallised. You have différent
opinions. There will be articles, de-
bates, symposiums etc. I am sure you
are all openminded, otherwise you
wouldno't have called me and I would
not have been infliecting my views
on you in this way. Having that open
mind which is implicit in this meet-
ing, I would put it to you to give your
self, in fairness to the nation, a little
time, and consider the implications, I
am not saying give up the thought. All
that 1 am asking is give yourself a
little time in fairness to the nation.
After some time when your views
and other people’s views have crystal-
lised, when the truth has crystallised
and after the truth has emerged, you
can come to an ultimate decision.
After all most of you will be here for
gome years to come, not only in this
Parliament; in fact, some of you
particularly the mover of this bill can-
not be spared at all by the nation and
therefore, there will always be time
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to do the right thing. That is my ans-
wer,

Mr. Chairman: Good honest people
are haunted by doubts, I agree

Shri Kunte: Am I right in saying
that you have a feeling that this legis-
lation is being undertaken as a sort
of retaliation to the recent judgment
of the Bupreme Court?

Shri Palkhivala: No. I have too
much tespect for my Parliament, This
is my Parliament as much as anybody
else’s to ever conceive of that, I merely
referred to the question of sovereignty
of Parliament, because in the State-
ment of Objects and Reasons the sen-
terice is “THe issue raised is of cardi-
nal importance to the supremacy of
Parliament.” That is why I started by
pointing out that you would be good
enough to consider this issue princi-
pally as involving the future of the
country more than the question of
supremacy of Parliament, But I have
no doubt whatsoever that none of
you will act out of a motive of reta-
liation. That would be unworthy of a
parliamentarian.

Shri Kunte: You were pleased to
say that this is ot the proper oppor-
tunity, because you want the decision
of the Supreme Court to go down the
mirids of the people. You want the
people to think about it. How long do
you think would it take before a defl-
nhite position emerges?

Shri Palkhivala: It would be diffi-
cult to say that it would be ‘X’ num-
ber of years and not Y’ aumber of
years, But it is easy to say the ne;a-
tive. It is easy to say that any action
taken within 2 years of the passing of
the judgment of this importance would
be a hasty action.

Shri Kunte: Therefore, you concede
that despite the Supreme Court’s Jud-



t, even these fundamental rights
are liable to need amendment on some
occasion. By whom, we will come to
that later on,

Shri Palkhivala; No. Perhaps I have
not made myself clear to the hon'ble
member I am not for a moment
suggesting that nor am I disputing at
the moment that Parliament has the
right or not the right to do so. Sup-
reme Court alone can decide the
question when the matter comes
before them. Much will depend
on the personality
What 1 am saying
the question is of such tremendous
tmportance that even jurists who
have devoted a whole lifetime of
study to the Constitution cannot
come to a fair decision in such a
short time, and particularly g deci-
sion which tries to probe into the
motives and intentions of the Con-
gtitution-makers. After all we are
interpreting the Constitution. Chief
Justice Marshall, perhaps the grea-
test of the Chief Justices of the
United States, whenever a constitu-
tional question came before him,
would make one suggestion to his
brother Judges: “Remember we are
construing a Constitution.” It creat-
ed or opened a vist a of thought that
‘You are not construing a law, an
Act or g Bill or g bye-law, but you
are construing a Constitution’. In
other words, he looked a hundred
years ahead, and if what I have said
has been at some length, it is only
because of my conviction that demo-
cracy and the republic form of
government will survive in this
country for many many decades; and
what is a couple of years or what is
a period of three years in the life-
time of a nation?

is that the

8hri Kunte: If I pursue my ques-
tion a little further, I hope you will
not misunderstand me. You have
been telling your views as a social

thinker. T now put it to you ag a
jurist.

Shri Palkhivala: If he wants to
know my view as a jurist, I would

of the Judges. .
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say that let him not call me a jurist,
but I would say that my own view
as a humble student of constilu-
tiona] law is that the fundamental
righs in the Constitution ag it stands

today cannot be abriged by Parlia-
ment.

Shri Kunte: T shall quote an ana-
logy and then put you a question.
Let us suppose that for better ad-
ministration of the coumtry, a feeling
grows in this country that no mem-
ber of the legislature and much more
80 no person holding an executive
office ag & member of the legislature
should hold any personal or private
property. Under the present Part III
ot the Constitution, such an amend-
ment would not be in accordance
with the Constitution. In that ocase,
as it has happened in the case of
women’s property under Manu-
smriti, where the position had to be
changed by the courts by construc-
tive legislation, would you like the
position of the courts going into it
and amending it by constructive
legislation in their judgment, or
would you like that the legislature
or Parliament should directly take
that position?

Shri Palkhivala: The direct answer
to your direct question is that I
would prefer through the judicial
process the right to property being
whittled down, if it has to be whit-
tled down, because the right to pro-
perty is subject to neasonable res-
trictions in the public interest, and
if ever we evolve a society where
holding of property was held to be
improper, then at such a state of
society it would be a reasonable
restriction in the public interest to
do away with the right to property.
But having answered the question,
may I say this? What is troubling
me most is ¢his. I @am not a whit
worried about the right to property,
believe me I could not careless;
what is worrying me more than any-
thing else is the right to freedom
of expression and the right ¢o



persona] liberty, The same thinking
which can enable a man to take
away all rights 10 property would
equally enable him to say that he
would take away the right to free-
dom, because he may say ‘If I give
freedom of expression, somebody
else will interfere with my mode of
thinking which enables me to take
the nation to the stage where all
property is abolished.” This is the

tremendous danger to the right to
personal liberty and the right to
freedom of expression which are

more precioug than any right to pro-
perty. Just as the right to property
may be taken away as you have
said through the judicial process, I
would say that if the fundamental
rights have to be whittled down—God
forbid that the right to freedom of
expression and the right to personal
liberty should be whittled down—I
would rather that they are whittled
down through the judicial process
rather than through any other.

Shri Kunte: 1 referred to the right
.to property because as it has happen-
ed a number of cases have gone up to
the Supreme Court, and a number of
amendments that have come up re-
late to property rights. Therefore, it
stands to reason that the Supreme
‘Court had on many an occasion to
consider the question of the right to
property and similarly Parliament had
to consider the question of amending
the Constitution in regard to the right
to property. That is the background.
If you say that you do not mind whit-
tling down the right to property, do
you want to suggest that it is better
that the courts which are only entitled
to interpret the Constitution should
also legislate?

Shri Palkhivala: I cannot suggesting
for a moment thai the courts should
legislate. For give me if I have not
made myself clear. My suggestion has
"been simply this. Let me try to put
it, a little more clearly. The funda-
menta] rights to property, to freedom
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of expression to individual liberty
personal liberty ete. arg subject, ag I
eaid, to reasonable restrictions in the
public interest. The question of what
restriction ig reasonable and what is
in the public interest is a question %o
be answered not in the gbstract, not
in the vacuum but by reference to the
conditions prevailing in the society at
a given point of time. So, when a law
ig declared by the Supreme Court te
constitute a reasonable restriction in
the public interest, it is not legislatiom
but it is discharging ther duty under
the Constitution, of deciding whether
the constitutional limits have been
transgressed.

With great respect of Shri Kunte, I
am inclined to think that it is not a
right - conception of the judicial func-
tion, when g law is declared valid oc
void, that it is legislation. It simply
happens here as in all other countries
such as the USA, the UK or France
or Germany that the courts are en-
titled to declare whether certain limi-
tations on the legislative powers have
been transgressed or not.

Shri Kunte: I was on the very
narrow point of whittling the right
one way or the other, and whittling
the right one way or the other would
really mean a sort of legislation and
bring in the question of its reasonable-
nesg or otherwise. Would you like te
suggest that the members of the legis-
lature who are from and among the
people and who mix more with the
people than the judges are in g lesser
position to understand the mind and
the mood of the people than the jud-
ges and therefore the judges should
whittle down or do it by constructive
legislation?

Shri Palkhivala: I think the hon.
Member will no doubt agree with
me that when any representative of
the people says that this is his think-
ing, then (a) it might be his think-
ing and not on that particular issue,
the thinking o¢ the electorate, and
(b) assuming that it is the thinking



«©of his electorate, it is not necessarily
the thinking of the country at large.
Now, there is no infallibility in poli-
tical opinions. Someone said the other
day that high public office carried
with it the occupational hazard of a
sense of infallibility. I think the basic
thing in a democracy is to realise that
no one is infallible, no views are in-
fallible. Therefore, while I concede
that a particular hon. Member may
have a certain view on fundamental
rights which he honestly holds and
which I shall assume are right, his
views may not be shared by the
others; in other words, others might
be wrong-headed enough not to share
his right views. Let us look at it in
the abstract. How does a man be-
eome infallible? After all, I am not
going into politics, but T am only sta-
ting the objective facts. You have
had for so many years a particular
party in power which does not re-
present the majority of the electo-
rate. And yet it had an absolute ma-
Jority in Parliament. Suppose such a
party were introduce a Bill and sup-
pose it were to carry it out honestly
thinking that it is for the good of the
eountry, is it right to say that that
is the wish of the electorate? The
electorate, if they were asked, would
say ‘we never by a majority returned
this party to power’. In a country
where there is no proportional repre-
sentation ang where you can have a
party in absolute majority without
having carried the majority voteg of
the tota] electorate if such a party
Introduces g Bill ang passes it into
la?v, is it right to say that that is the
Wish of the majority of the people?

Shri Kunte: You were pleased to
refer to the Supreme Court judgment
Wwherein they have made a reference
to the possible creation of a Consti-
tuent Assembly. Do I take it that that
would be g better way of amending
the Constitution or the fundamental
rights, according to you?

Shri Palkhivala: According to me,
the ~ho<1. way would be to wait and
consider. If that view is rejected and

81

someone says ‘No, I must take actiom
immediately’ and his view prevails
which, with the greatest respect, I de
not subscribe to namely that prompt
action is needed, then I would
say....

Shri Kumate: My question is this.
Even after two years should Parlia-
ment amend or should the amend-
ment come through the Constituent
Assembly?

Shri Palkivala: I would rather have
a constituent assembly where you
have people in whose integrity, vision
and farsightedness you have confl-
dence. You elect them to the consti-
tuent assembly and let them consider
this question. I would say it would
certainly be a preferable line of
action. dia

Shri Kunte: Taking elections gs they
are, would it not also happen that
the constituent assembly would be
elected on a minority vote?

Shri Palkhivala: It ig possible. I am
not claiming for my point of view
infallibility, and all that I am beg-
ging of you is not to claim that for
your point of view. In other words,
there are these various considerations.
After all, the constituent assembly
may not represent the majority wishes
of the people. That is perfectly con-
ceivable. Similarly, even if a Bill s
passed through Parliament with the
consensus of opinion of all political
parties, believe me it may still not
express the majority view of the
countrymen as it would if you have a
referendum. Therefore, those possibi-
lities 1 fully appreciate and it is pre-
cisely because of the extraordinarily
complex issues involved that I was
suggesting that we may give oursel-
ves a little time.

Shri Knnte: For the wake of argu-
ment we agree that time be given,
therefore it need not be reiterated.

It the new constituent assembly
which is being contemplated is allow-
ed merely to pass any constitutional



smendment by a mere majority vote,
don’t wou think ‘that it will be given
more ‘unlimiteq -powers than .are laid
down in the present :Constitution
whereby a constitutional amend-
ment has to, first of all, get a
two-third majority and later has to
be ratified 'by more than half the
States?

Shri Palkhivala: I have to be frank
because otherwise I am really wasting
your time. In the mater of juris-
prudence, in a matter whieh involves
the entire development of the consti-
tution of the country, numbers by
themselves do not count., You ecan
‘have a certain point of view shared
by -oaly 10 men in the country on an
fasue .like this which may still be
the right point of view. You ean
have g point of view. which the large
masses share on a matter like this, and
yet in the last analysis it may not be
the right .point of view. When the
Nazis were in power, they had a majo-
rity, theirs was the majority point of
view. I am only giving an example
how political developments throw yp
theories which may be shared by the
majority but may not be the right
theories. I am only pointing out that
on a matter of this fundamental
importance, it is not as if the masses
can decide the development of consti-
tutional jurisprudence. The people
who are equipped to conceive of the
future development, the dangers, the
hazards facing the country, are per-
haps the people better qualified than
the people who merely would vote on
a jssue like this on political considera-
tions. So, I do not think numbers
count here. If a matter of this impor-
tance went to a body where people
of the highest quality were selected
by the hon. members of Parliament,
and they applied their mind, I would
have more confidence in that parti-
cular decision than in a decision
reached by mere numbers.

Shri :Kunte: A reference was made
to France. Do ‘we mot find that the
Third Republic gave room to the
¥Fourth Republic and now we have

‘the ‘Wifth Republic which has really
changed the structure and constitu-
‘tion of France? 'Has it not in a way
‘created an abridgment of the rights
-enjoyed by the French public?

Shri ‘Palkhivala: What the ‘hon.
member says frankly I ‘think does
support my point of view ‘that just as
fashions come and go ‘in clothes, so
also ideas come and go in political
thinking. Omne view is held to be
-right, it is exploded after 30 years.
You have socio-economic doctrines
created, discussed, exploded, substi-
‘tuted etc, In France this process of
trial and error has gone on. No©o
doubt we shall cover the same process
of trial and error, but what I ind a
little difficult to understand in our
country is the extreme haste with
which the process is sought to be
accelerated. In matters of this impor-
tance I am only pointing out that no
doubt after considering this matter
you may through a process of trial
and error, come to certain conclusions,
but to say that because a certain
number of people hold a certain view
that in the view of the majority of
the nation, I think, would not be &
right inference.

Shri Kunte: I am afraid, I want to
know whether my fear is justified,
that my friend is trying to read
something more in Shri Nath Pai's
‘Bill, because he seems to be afraid
that immediately certain legislation
abridging fundamental rights would
be undertaken, but Shri Nath Pai
only wants to clarify the position as
to who can amend the Constitution.

Shri Palkhivala: So far as Mr. Nath
Paj is concerned, I have such respect
for his transparent honesty and
intellectual integrity that I do not
believe for a moment that he would
say one thing and actually have
something else -at the back of his
mind. I have no doubt that the
object of the mover of this Bill is
nothing other than to clarify what he
regards as the correct constitutional
position, and if under the law of the:



cournttry .as laid down today it is not
the correct position, let it be declared
to be :the correct position. That is
the ‘only object of the Bill. But once
the Bill is passed, it is not within the
power of the mover to decide the
future evolution of constitutional law
as a result of the Bill. He goes out
of the picture and political forces are
in the saddle. And looking around the
country, with my limited insight, I
am inclined to think that, though the
object of the mover is laudable, he
would be the last man to tinker with
the basic rights like freedom of
expression etc., but this may be frus-
frated in the years to come by the
people who work out the conse-
quences of this Bill.

Shri Kunte: Do I understand that
you feel that though the mover is
honest enough, he is going on a wrong
judgment and creating dangerous
situations?

‘8hri ‘Palkhivala: It would be pre-
sumptuous on my part to pit my
judgment against that of such an
experienced public figure as the mover
of the Bill. All that I can say is that
I am convinced in my own mind
beyond a shadow of a doubt that we
would be well advised to give our-
selves time over a measure of the
most far-reaching importance,

8hri Kunte: If it were suggested
that in addition to the present proce-
dure provided under the Constitution,
such constitutional amendment should
also go to the country for a referen-
dum wherein unles a clear §1% or
more vote is obtained in favour of
the amendment, the amendment
should not form part of the Constitu-
tion, would it help meet the difficulty
that you are envisaging?

Shri -Palkhivala: If a referendum
were made—let me make it clear that
I am not dn favour of a present
referendum because as I have said
there gre 30 many pressing problems
facing the country that I do not think
we should fritter away our energies

on a matter of ‘this sort just now, but
assuming for the sake of argument
that you did want to make g decision
here and now—if any one wants to
speak in the name of the people, he
would ‘be ‘better fortified it there had
been a referendum by  which«
the views of the people were ascer-
tained, because I have g feeling, I
may be wrong because I am not an
expert in reading the public mind,
that -if the implications of the funda-
mental rights were explained to the
people in simple language, the langu-
age which they understand and they
were told the pros and cons, they
would decide that it is worthwhile to
live with the fundamental rights that
they have, with the devil that they
know, rather than with the funda-
mental rights which they do not know,
the devil that they don’t know.

Shri K. Chandrasekharan: In your
view, does the term ‘law’ in article
13(2) include g constitutional amend-
ment also?

Shri Palkhivala: Yes.

Shri K. Chandrasekharan: Would
you think that article 13(2) is the
over-riding provision in the Constitu-
tion?

Shri Palkhivala: ] would not say
say that. Articles 13(1) and 13(2)
have to be read together.

Shri K. Chandrasekharan: Do you
think that any law initiated or action
taken or order passed under articles
358 and 359 against the provisions of
Part III would stand in spite of the
provisions contained in article 13(2)?

Shri Palkhivala: Yes, because arti-
cle 58 is the exception to the funda-
mental rights.

Shri K. Chandrasekharan: You be-
lieve article 358 is the only exception
to the fundamental rights?

Shri Palkhivala: I would not say
that. There are various other excep-
tions for the Armed Forces, etc.



Shri Jairamdas Daulatram: How do
“you say it is an exception to funda-
mental rights when Part III itself
provides for that?

Shri Palkhivala: In the legal sense,
:you are quite right. The word ‘ex-
ception’ is wrong. Proviso Is a better
word.

Shri K. Chandrasekharan: Do you
‘think under article 368 Parliament
can pass a law amending the provi-
sions contained in Part III so as to
restrict the fundamental rights?

Shri Palkhivala: Not under article
. 358.

Shri K. Chandrasekharan: As the
provisions of the Constitution stand
now, you think there is no provision
at all which enables Parliament to
restrict fundamental rights by way of
constitutional gmendment?

Shri Palkhivala: That is right.

Shri K. Chandrasekharan: You said
that the Constituent Assembly will be
a better forum than Parliament for
the purpose of amending he provisions
of Part III by restricting them?

Shri Palkhivala: By that I did not
mean a Constituent Assembly consist-
ing of individuals other than Members
of Parliament. What I mean is, this
issuc requires a detached, concentrat-
ed, single-minded attention, which
things being what they are, Parlia-
ment, however well-intentioned, can-
not possibly bestow on this Bill.

Shri K. Chandrasekharan: Can a
Constituent Assembly consisting of
members of both Houses of Parlia-
ment be formeq for amending the
Constitution?

Shri Palkhivala: I will not pretend
that I have examined all the possible
pros and cons of the formation of a
Constituent Assembly. So, T am not
in a position to express any definite
opinion. But I would say tentatively

that it should be possible for Parlia-
ment to evolve a procedure by which
a separate body-—call it Constituent
Assembly or any other name—would
be established, which would look
after this question that is agitating
our minds today.

Shri K. Chandrasekharan: Yoy ref-
erred to the question of disrespect %o
the Supreme Court. Do you think
the provisions contained in article 31B
and Ninth Schedule have in any way
placed the Supreme Court in any dis-
respectful position because they are
directly against the Supreme Court
judgments?

Shri Palkbivala: I would not say
that. I do not suggest for a moment
that every time you are legislating te
supersede a Supreme Court or High
Court judgment, you are showing dis-
respect to the court. It is perfectly
within your right to do so. In facd,
you will be failing in your duty i
you do not supersede a judgment
which lays down something which
you think is not in the interests of the
country. But I am only confining my
remark to an issue of this magnitude.
Having regard to the repercussions in-
volved, I am suggesting that it would
not be respectful within g few months
to have a Bill introduced which
would supersede the judgment,

Shri K. Chandrasekharan: I appre-
ciate the distinction you made with
regard to property rights and rights
with regard to freedom of speech, etc.
With regard to property rights, I be-
lieve an urgent situation has arisem
on account of the fact that lang re-
form legislation cannot be implement-
ed in any of the States except by am
amendment to the Ninth Schedule.
That is not possible by virtue of the
Supreme Court judgment. Do you
believe that there is a state of urgency
80 far as implementation of land re-
forms legislation is concerned?

Shri Palkhivala: If your major
premise were right, viz, under the



Constitution as it stands today, agra-
rian reform cannot be achieved, I
would whole-heartedly agree with
‘you that fundamental rights should be
abridged. But I am confident that
one can satisfy any open-minded per-
son that under the law as it stands
today, any agrarian reform you have
in mind can be implemented. In
other words, the fundamenta] right
with regard to property has already
'been abridged; that abridgement
stands, under which all the agrarian
reforms you have in mind can be im-
plemented. Frankly, the necessity is
not that of more legislation, but of
implementing the existing legislation.

Shri K. Chandrasekharan: You ref-
erred to the law laid down by the
Supreme Court judgment. Let me
put it to you that the law laid down
under article 141 will yet be subject
to Parliament's legislative powers.
‘What is your view?

Shri Palkhivala: That is correct.

Shri Nath Pai: I would first apolo-
gise to the Committee because I
reached late. The Committee should
show its usual indulgence, because
unexpectedly a very large body of
Kashmiri pandits came in and it
‘would not have been proper for me
‘to tell them that I have g committee
and I have to go. I tried to give a
hint, but they wanted to tell their dis-
tressing and agonising story. There-
fore, I was held up and I apologise to
the Committee and to Mr. Palkhivala,

You, Mr. Palkhivala, have been
very kind in your references to me
and I thank you for that. I will put a
few questions which your testimony
befora us raises. Yours is a very
brilliant exposition on a very wrong
assumption. The lucidity, eloquence
and sincerity with which you spoke
convinces uys that what has been a
gain for the High Court of Bombay
has been g loss for Parliament. I
personally hope that the hopes which
a‘ least a part of the electorate of
Bombay were having will one day be
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fulfilled. We have seen today what a
good libera] should be, because though
your disagreement with us is so fun-
damental, you did not try to express
it in the manner in which some other
enthusiasts have tried to criticise me.

Before I put my question, I would
like to mention a small fact to clear a
lingering doubt in the mind of my
hon. friend. He pertinently askced a
question as to why at this particular
time—he has in mind many disturb-
ing things, occurrences and develop-
ments in the country—-this is being
brought. He thinks if at this time
fundamental rights are abridged the
whole fabric may begin to crumble.
In the first place, if the origin of the
Bill is known it will help you perhaps
to reassess. There was no such thing
as our wanting, in the first place, te
abridge the fundamental rights. My
record, as is the record of many of us
here, has been one of resisting every
single, even remotely, move on the
part of the executive to curtail the
fundamental rights. You may be in-
terested in knowing that when the
Eighteenth Amendment was moved,
during the time of the first Prime
Minister of India, providing indem-
nity for the acts of the executive
under the emergency, it was the con-
certed attack only by a few of wus
which made Pandit Jawaharlal Nehru,
who was a liberal of his time, whem
he has told that the effect of it may
be like the Enabling Act, withdraw
the Bill in the same afternoon

How did this Bill come? I was
lying in the hospital, in the famous

Willingdon Nursing Home, with a
heart attack. 1 was restrained
from doing anything. This

judgment was brought to me by @
barrister friend. I read it. 1 was
disturbed by it. I drafted many
amendments and sent them to the
Lok Sabha Secretariat. This was the
one which accidentally won the first
ballot and therefore this came to
be moved. There was no such plan,
as some critics have been indicating
and insinuating, to abridge the fun-



demental rights. 7This was my re-
action, lying in thospital, to the
judgment of the Supreme ‘Court, and
being deprived of my basic duty of
warking in Parliament I was itching
to do something. In that process I
was trying to send to Parliament
many notices, letters and questions.
This was one of them.

I think you made a very brilliant
exposition to the point of almost
convincing some of us. But, as the
Chairman said, may I say thig that
there is a basic conflict here in the
judgment of the Supreme Court
and one should venture to take a
different view. Let us try to under-
stand the issue, Some of us have a
faith in the right judgment of our
people. The Bill never talks of so-
vereignty of Parliament. The sover-
eignty is vested in the people of
India. That sovereignty is to be ex-
ercised on behalf of the people of
India by the chosen representatives
of the people themselves. The Bill
talks of supremacy in the fleld of
legislation. I think, and a majority of
us think, that Parliament is supreme
in the field of legislation and the
Supreme Court is supreme in the
fleld of interpretation, We must res-
pect the jurisdiction under the Cons-
titution. We shall not seek to inter-
pret and the Supreme Court should
not seek to legislate.

We have not made sovereignty to
Parliamenttt = The origin of sover-
eignty, the repository of sovereignty
is the people of India, We tempo-
rarily exercise it on their behalf
because in the record of history the
people seldom directly exercised
their sovereignty. They elect their
representatives and give them the
mandate to exercise that sovereignty.

But this conflict that arises is
this, We believe in the right judg-
ment, thiough falteringly and fum-
blingly, of the people. You are
against totalitarian tendencies. The
basic conflict jg that a small elite
thinks to be above the people, that
five judges know what is good for

freedom better than the people them-
selves, This is actually the philoso-
phy of a particular brand, a deter-
mined minority, a small leadership
of five to seven who tell the people
all the things. This philosophy has
arisen. Then when the Supreme
Court says that Parliament cannot be
trusted they are distrusting basically
the people themselves, In this famous
judgment this alarming sentence
appears that intrinsically the Parlia-
ment cannot be trusted. What they
are expressing is a philosophy where
they say that the people cannot be
trusted. They say sliding towards to-
talitarianism must be resisted. I
would not say this is totalitarianism,
but this is a proclamation of faith
in a small elite, a few learned and
wise men. If there afe parties whose
ideology is that a small minority
knows better you resist it, but you
claim it for a few persons. If you
deny it to a few political parties
and you claim it for a few judges
sitting in the Supreme Court, that
they know better what is good for
freedom, what is good for the good
of the country, than the people
themselves, I think this is underly-
ing comflict I absolutely believe in
the Jeffersonian tradition and have
infinite faith in the people. He said
there is no greater repository of a
judgment with a nation than the
fumbling, faltering judgment of the
people themselves. Do you agree this
is a conflict?

Shri Palkhivala: Thank you very
much for a very clear elucidation of
your point of view. So far as my
views which have been expressed
against this Bil] are concerned, they
do not proceed on the assumption
either that the Supreme Court is
the repository of wisdom in contra-
distinction to the people or that a
group of wise men, which the Sup-
reme Court judges may or may not
be, can decide what the future de-
velopment of the Constitution should
be, 1 fully agree with you when
you say that the ultimate test of a
political creed is its capacity to hold
its own in the market place. Let the
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people by their collective voice ul-
timately uphold a certain point of
view, They may be wrong, they may
be right, but the truth will ultimate-
ly emerge as a result of free talk,
freedom of voting and expression of
views among the people.

While I fully appreciate and sub-
scribe to your view that the last
word must be with the people, what
I am suggesting is only this that the
effect of the Supreme Court judg-
ment will be that these fundamental
rights today will not be liable to be
:abridged by Parliament. Does it deny
to Parliament its legitimate right in
‘the field of legislation? Suppose, for
the purpose of argument, this Bill is
passed into law and you do not take
action in pursuance of the Act and
dot not abridge any fundamental
right, still there are parliamentary
legislative limits, namely, that Par-
liament will have to work outside
‘he limits regarding fundamental
rights. If, thérefore, the limits to
Parliament’s powers wil] remain
even after the Bill is passed, after
the Bil] is passed Parliament must
stil] respect the fundamental rights
as they remain at a given point of
time, If their limitatioms are clearly
laid down in the Constitution itself,
the Supreme Court has to say that
Parliament ecannet transgress those
limits. Then would you be saying
that there is & basic fallacy under-
lying this argument, namely,
that the people who ultimately gave
themselves the Constitution have re-
served for themselves certain rights?
No doubt, having selected represen-
tatives may perhaps be the right pro-
cess of doing something to the Con-
stitution which the Constituent Assem-
bly has given, They may say we
would not have so many rights, we
will take something less or some-
thing more. Unfortunately, I did not
have a chance of discussing this matter
with Shri Nath Pai; I wish I had it.
T fully appreviate what you said.
Some sentences in the judgment many
not be well-worded.

Shri Nath Pai: It says that it could
not implicit'y trust the representatives

of the people; that is the philosophy
running through the judgment, The
representativey of the people are ill-
educated, emotional, unbalanced,
carried away By the moment, but a
small body of people can be depended
upon—yes, I admit, i the interpre-
tation of law, This is what the
Supreme Court is saying about the
representatives of the people.

Shri Palkhivata: Your command
of the language, if I may say so, is
far superior to that of many judges,
and the way you are able to correct—
when I say “exception” you say it is
“proviso”—show that you are able
to comprehend the nuances of the
words, While fu'ly conceding that
what you are saying has this merit,
namely, that you want to uphold the
sovereignty of the people and hon.
Members have a wide vision—forget
for the moment if an observation here
or there in the judgment is not well
considered or well-worded—I ask a
basic question. Suppose there was no
such observation, suppose the judg-
ment has said that they have full
confidence in the elected representa-
tives of the people, but, ‘after all, the
people have to decide with regard to
the framework of the Constitution,
would you still say that you would be
in favour of permitting the funda-
thenta' rights to be abridged?

Shri A, N. Mulls: Could you not
relate these observations to the con-
clusions which they gave? Does
not indicate the line of reasoning
which prompted them to come to
this conclusion?

Shri Palkhivala: Shri Nath Pai
told me that I have made my exposi-
tion on wrong analysis, It may be
possible that the Supreme Court has
come to the right conclusion with a
wrong philosophy.

Shr¢ Nath Pai: In the first place,
it was neither in my mind nor in the
minds of mv hon. colleagues here
that a Bill of thig nature shou'd
come before Parliament. If it comes
it will be judged on its merits. Now



1 will link it up with your basic
thinking. You asked: should a law
be uncertain? It is a very important
question. A law should not be un-
certain, That is what you said earlier,
1 submit to you that we are not doing
anything to unsettle law, We are try-
ing to get a kind of certain degree of
permanence to the Constitution of
India. As a brilliant scholar of law—
you did not like the word “jurist” but
this is a term which you cannot resist,
even though you want to be humble—
you know in England it used to be
said that equity changes according to
the length of the shoes of the Lord
Chancellor. Will the rights of the
people of India be changing according
40 who happens to be the Chief Justice
of India? Or, shall we give a degree
of certitude and permanence to the
rights of the people of India? Will it
be good if we have a position where
i# it is Justice Kanya I have one
right, it it is Justice Gajendragadkar

I have another right and if it is
Justice  Subba Rao a third
right? Is it not a dangerous

thing? Who has introduced this un-
certain element regarding the rights
of the people of India? It is the
reading of an individual. It is not the
eonviction of the people. You quoted
Justice Holmes with great reverence.
Shall I also quote him, though I do
not pretend to be as versatile? He
saig “the Constitution of a nation is
not what the judges say; it is what
the people want it to be”, I want to
ask: who introduced the uncertain
link in this? ‘Till the 26th of February
1067 I knew my fundamental rights
as @ citizen, as an Indian, It was
decided by the Constitution, confirm-

ed by the interpretation of the
Supreme Court, not once but twice,
once by unanimity and the second

time by a preponderance of votes;
these were the judgements in Sajjan
Singh and Sankari Prasad where
they said that Parliament has the
power; that is the law of India, the
law as written and interpreted. Who
e¢hanged it suddenly? Who changed
the Constitution of India? Did we
light-heartedly change the Constitu-
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tion or is it the Supreme Court? I do
not say light-heartedly but by a
dangerous majority of 6 against 5 the
Supreme Court changed the whole
picture of the law. We are not un-
settling the law. We are trying to
resuscitate the law, as it stood on the
26th February. Do you agree with
me that my declaratory amendment
is not for unsettling the law but to
give back to the people of India the
Constitution which was there even
according to two judgments ot the
Supreme Court? May I know your
reaction to thig submission of mine?

Shri Palkhivala: My answer, with
great respect, is this. You are right
in saying that this judgment of the
Supreme Court has unsettled the law,
ag it was understood before this judg-
ment came. Therefore, if any un-
settling is done, the question was,
should the blame be at the doors of
Parliament or the judiciary, I follow
that question, I concede straightway
that this judgment does give a new
direction to the thinking which has
prevailed for seventeen years. But
may I point out, not with a view to
bandying words but merely with a
view to clarify my own point, that
this ig not the effect of the Supreme
Court judgment? Yau rightly say
that you do not want your basic righ!
to be changed by one judge as com-
pared to another, In other words,
your basic rights cannot change whe-
ther they come from Justice A or
Justice B. But may I point out that
the whole effect of the Supreme Court
judgement is precisely what you want
in the fle'd of political activity. They:
do not want the basic rights of the
people to change from one politician
to another. They do not want the
basic fundamental rights of the people
to be X if A party is in power and
Y if B party is in power. Therefore,
the judgment will have the effect of
giving some stability to the funda-

"mental rights, so as not to make them

change from party to party. When
one party is in power for years you
may say there is some stability, I
personally like change. I want free
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play of different political forces, not
a monolithic force round one party.
The point is, just as stability is need-
eod in judicial interpretation, a fortiori
it is needed in fundamental rights,
and wne whole effect of the judge-

ment 18 to give that degree
of stability in fundamental rights
which will make it not vary

from party to party. Otherwise, when-
ever a fresh Parliament is elected, it
ene carries this to its logical conclu-
sion, under different parties people
will have different fundamental rights,
Therefore, while I fully concede the
force of your remark namely, that
the Supreme Court has taken a
different view and, to that extent, it
has unsettled the law, once the un-
settled law can continue for a while
#t will resu't in stability of the funda-
mental rights.

Shri Nath Pai: I hope you are
aware of Bacon’s dictum for a judge.
A judge shall interpret but shall not
legislate. I will now invite Your
atlention to another aspect. Besides
the fundamental rights, there are
some other clauses of the Constitution
which, you would readily agree with
me, are equally important. Accord-
ing to the present decision of the
Supreme Court the only thing which
Parliament under article 368 is not
empowered, is incompetent to touch
is those rights which are adumbrated
in Part III of the Constitution. Since
we believe in fundamental rights, the
existence of a strong, independent and
objective Supreme Court is more
important. I hope you agree with me
there.

Shri Palkhivala: Yes.

Shri Nath Pai: Article 124, which
relates to the Supreme Court, is not
in entrenched law. It simply says:

“There shall be a Supreme
Court of India consisting of a
Chiet Justice of India and, until
Parliament by law prescribes a
larger number, of not more than
$even other Judges.”

‘“v’e Provided more judges because we
ant an independent judiciary which
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will discharge its duties. See the-
funny situation. Article 124, which
creates the Supreme Court, the guar-
dian of the rights of the people, that
article can be changed by us by an.
ordinary process, but we cannot do it
in the case of fundamental rights.
You can see the anomaly I am point-
ing out. The Supreme Court says that
these rights shall not be touched by
Parliament. But here js a far more
important right, the right to have a
judiciary, which is very very impor-
tant because ultimately all the rights
must be upheld by the judiciary,
which can be changed by Parliament.
We can change the very existence of
the judiciary. But have we done it?
Are we likely to do it? No. You
said that Parliament cannot create a
monarchry by law. The London Times
wrote a brilliant article which said
that Parliament can make a law say-
ing that all babies born with blue eyes
shall be drowned in the Thames. But,
though this is the law, it cannot be
done.

Why do we not do away with the
Supreme Court or establish a mon-
archy? Legally and constitutionally
it is feasible, but realistically it is
impossible because the ultimate sanc-
tion is the people of India and their
visions. If the people of India become
so plient as to allow or give Parlia-
ment a majority which will abrogate
their fundamental rights, freedom i#
already destroyed, not in Parliament
but because freedom has decomposed
in the minds of our people. Liberty
and rights are not preserved by bodies
but their ultimate temple is the
awakened faith in the hearts of the
people. It is a little philosophical, not
technical; but this is my abiding faith
which has brought forward this Bill,

Shri Palkhivala: As to your ques-
tion whether under article 124 Parlia-
ment can so affect the structure of
the Supreme Court as to change its
character, may I point out that one of
the fundamental rights is article 32
and article 32 is the fundamental
right to move the Supreme Court for
the enforcement of various rights,



‘Therefore, that right to move the
Supreme Court being itself a funda-
mental right, if the Supreme Court
judgment is right, it would not be
open (0 change the character or strue-
ture of that right so as to undermine
the judicial dignity which we all know
today. Therefore the Supreme Court
must stand; otherwise, where will
people go to enforce their rights?

Then, you are quite right in saying
that ultimately the guarantee of
Iiberty and rights etc. is the quality
of the people and their representa-
tives. But may I point out, again
without meaning to flatter you, that
for every one liberal that you have
.and for every one of your intellectual
- capacity, there are several others,
naturally, because these qualities of
mind and heart are not shared by
-everybody; it is a rare quality. Just
as you would not let the Supreme
Court dictate what the rights should
be, likewise, to your way of think-
ing—you know the political situation
very well—would it not be better
that we have that stability at least
for the time being for the fundamental
rights which dces not derogate from
the people’s sovereignty or the
people’s right to do what they want.
.As 1 understand the Supreme Court
Fudgment, it merely comes to this that
the people having reserved to them-
selves certain rights and they shall
not be changed.

It I might put just one plain ques-
tion in all humility to you, would you
regard the political development of
this country being jeopardised if the
fundamental rights, at least for the
time being, remain what they are?
Even assuming your point of view of
the Parliament’s right is correct and
mine wrong, which possibility I do
enrvisage because I do not regard my-
self as infallible in this matter, ] am
just appealing to you, because I think
much will depend on you and if I
get your support I have won the
battle, whether you will ind it con-
venient to let this matter of far-
reaching impertance be placed before
~you and I will give you a detailed
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memorandum on what 1 regard the
position. ] know, if you are intel-
lectually convinced, nothing will shake
you one way or the other. But if
you are intellectually convinced, that
this: matter needs a little considera-
tion, may I appeal to you that Parlia-
ment is still young; it has some years
to go and that you may take up this
question at a later date in the life of
this very Parliament if you are satis-
fied on the facts and submissions that
there is a case for giving some fresh
reconsideration? I fully appreciate
your reaction to some of the sentences
in the Supreme Court judgment, but
I am appealing to you to test the vali-
dity of the conclusion on its own
without reference to what you have
rightly called the political philosophy
behind it. I do mot think the Supreme
Court judgment is any affront to the
people in the sense that it does not
mean that the people cannot change
it; on the contrary, the Supreme Court
iself suggests that the Constituent
Assembly may possibly be a way out.
So, they have not said that the people
cannot do it; they have only said that
this is not the way in which it can
be done.

Shri Nath Pal: May I say that what
moved me to bring forward this was
a desire to promote a healthy debate
in the country. Democracy without
discussion, without debate, without
dissent is not thinkable to me. One
of the tragedies of India has been that
there is a tendency to pontificate
either for judges or for politicians.
There is hardly a major debate. Some-
body says that there shall not be an
atom bomb and the matter ends there;
there is not even a debate on such a
matter of life and death. This is, as
you say, a most far-reaching subject
bu! there was hardly any worth while
major debate in the universities or the
bar associations. The apathy is so
great. The Bill has done the great
service of provoking opinion which
was otherwise acquiescing in a new
position. I think, it was important.
1 am not in the least interested
whether it is passed or not. But I
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wanted to provoke g debate and assert
my view, I think, I am right but I
always recognise the possibility that
those who disagree with me may be
tight too. That haunts me always.
This is the general approach of most
of us.

Now, coming to my question, do you
not think that Parts III and IV are
a coherent, composite scheme of
things? Suppose, there is a conflict
between the Directive Principles and
the Fundamental Rights, what are we
supposed to do? Shall rights prevail
or shall duties do so? The Supreme
Court has avoided this issue by
answering that there will never be a
conflict between the duties under the
Directive Principles and the rights
under Fundamenta] Rights. I think,
this is wrong. The amendment came
because there was a conflict between
the rights and the Dircctive Principles.
1, therefore, want to know from you as
to what should be the duty of Parlia-
ment when the Directive Principles
are crying for implementation and
sometimes some of the Fundamental
Rights come in the way. 1 want the
freedom of speech to be even more.
I want the freedom of association, the
freedom of the press, freedom of
thought and the vigilance of the
people. I think, this country enjoys
greater freedom than many older
countries in the world, The testimony
of that is the respect and deference
with which we sought you and want
to be helped and enlightened by you.
What do we do? Shall we again

behave as we did in the past? Shall
Wwe say, like the Manusmriti, they
shall not be touched? The Manu-

smritl became a great stumbling block.
1 think, the Manusmriti ought to have
been amended long back and India
would never have been conquered by
betty little nations; but it was not.
Therefore, let us learn from that. I
Want to know what your attitude is.

Then, my hon, friend opposite thinks
. that he has the right to gherao. He
' thinks that it is fundamental, basic
_ Tght to fight against inequality and
2444 (E) Ls.
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injustice and to remove this by peace-
ful demonstration. Is there a right to
gherao? Is it not a fundamenta] right
of the employee, who is denied equity,
to protest in this way?

So, what is your reaction to gherao,
t¢ the conflict between the Directive
Principles and Fundamental Rights
and Manusmriti being untouchable,
that is, it must be sacrosanct? I very
much appreciate what you say and
the spirit in which you say it. Let
me assure you on behalf of all of us
that so far as your fear that nothing
must be done which may curtail the
liberty of our people is concerned;
we share your anxiety in full measure
and shall do all that vigilance can do.
I have done.

Shri Palkhivala: Thank you.

As to whether Parts III and IV go
together and they have to be read in
harmony, I have just two things to
say. Firsily, we have worked the
Constitution for 17 years. Our
cherished goals have been the same
all along though with varying degrees
of success we have tried to implement
them. Wherever the Fundamental
Rights were found to be too wide to
admit of the Directive Principles being
accomplished, we have abridged
already the Fundamental Rights. May
1 appeal to you to give a tria] for
such period as you think right to this
particular point of view which has
been pluced before the country,
namely, try and work your Funda-
mental Rights in such a way—and
the belief is that you can—that you
can give effect to the Directive Princi-
ples of State Policy?

Shri Nath Pai: Would there be any
harm in trying it that way? Do you
want to do away with Part III?

Shri Palkhivala: There are two
points: Firstly, you have got the
experience of 17 years. Secondly, it
is necessary to give it a period of
trial. This is what I have in mind
To me personally, the right to move



-out freely of my house, my office, is
more valuable than all the amenities
which any welfare State can possibly
give me, 1 would rather starve if 1
am a free man and can go about
rather than be dominated and dictated
by 200 people surrounding my house.
Suppose, that party which believes in
‘gheraos’ today comes into power in
a particular State, the Criminal law
can be amended.

I know, Sir, what you feel. Your
views are known to me. I have been
closely following all your teachings
and all your philosophy. What 1 say
is: can you conceive with equanimity
a situation when in any particular
State people who believe in ‘gherao’
will amend the Criminal law, and say
all right ‘gherao’ will be legal. When
the fundamental rights there, they are
not only for Parliament, they are for
each State legislature. Once the
Indian Panel Code is amended no
Court can decide that ‘gherao’ is an
illegitimate weapon of industrial
battle. I think ‘gherao’ is the most
opposite example of what importance
is to be attached to fundamental
rights.

Shri Jairamdas Daulatram: I ap-
preciate the sincerety and clarity with
which you have expressed your views.
My question really is in a different
direction. On the assumption that the
Select Committee and the Parliament
passes or wants to pass the Bill as
proposed by Mr. Nath Pai, are there
any safeguards which are, in your
wiew, to prevent hasty legislation to
breach the fundamental rights,
whether at the Parliamentary level or
at the State level or any other level?
What are the wvarious suggestions
which you can make to prevent hasty
legislation or wrong legislation, ill-
considered legislation and ensure that
minimum harm from your point of
view is done in case after the passing
of this Bill fundamental rights come
up for amendment. In this matter
possibly I have taken you in a direc-
tion for which you may not have been
prepared.

Shri Palkhivala: I must confess, Sir,
frankly that I have not applied my
mind to the question which you have
raised and which question would un-
doubtedly become relative at the very
time the Bill is passed.

Shri Jairamdas Daulatram: Not
after the Bill is passed but when the
Bill is being considered.

Mr. Chairman: When the final shape
is given to the Bill

Shri Palkhivala: Yes, when the fina]l
shape is given to the Bill.

Shri Nath Pai: As the Chairman
said yesterday, the consensus was that
we want as many jurists as possible
to come here and give us the honour
of their views in the matter. Pre-
viously, it was intended to give our
report to the Lok Sabha on the 1st
day of the next session, i.e. on the
13th. But now we have agreed that
discussion should continue tili the last
day of the next session, i.e. up to the
22nd of December, so that we can
have the benefit of views, particularly
of jurists and scholars like you.

Shri Jairamdas Daulatram: In this
context, I would urge you to consider
the desirability or necessity of having
different provisions relating to diffe-
rent -sections of Chapter III because
some rights are which all citizens
must enjoy; there are other rights
which are given to sections of people,
etc. Our nation is a very composite
nation. I would like to have your
views es to the various safeguards
which can prevent hasty legisiation.

Shri Palkhivala: 1 would request
you to give me a little more time. I
will give a memorandum on this.

Shri A. P. Chatterjee: I would not
bother you about political questions
on which, I think, we are as different
as poles as under. But I would ask
you this: You have stated that you
are not against power being given to
Parliament even to amend funda-
mental rights. But you are against



this power being given to Parliament
at the present moment.

Shri Palkhivala: I think the correct
presentation of my point of view
would be, if I may put it in my own
words, that I am against the power to
amend the fundamental rights being
given; but I am not saying that this
is a rule which must hold good for
eternity. I can only say that looking
around, I have no doubt in my mind
that it is undesirable to have this
amendment of the Constitution today.
But kindly do not take me as saying
it is politically expedient or it is con-
stitutionally possible for Parliament
to have the power at some other date
to amend the fundamental rights.

Shri Jairamdas Daulatram: There is
probably some misunderstanding.
Under the Constitution, the Parlia-
ment has some power to amend the
Constitution but not to amend in the
direction of abridging the fundamental
rights. The Parliament tan amend
Chapter III; it may enlarge it. Here,
we should be clear that the intention
of the Constitution makers was that
the fundamental rights must not be
abridged or taken away. The Parlia-
ment can amend the Chapter IIT but
cannot abridge the fundamental rights.

Shri Palkhivala: 1 always use it in
the sense of abridging the funda-
mental rights.

Shri A, P. Chatterjee: You have said
that the present moment is inoppor-
tune for such a Bill as this because,
as you have said, there are tremen-
dous divergences in the different
ideologies and you have said that
Pressures and counter-pressures may
be brought to bear on Parliament.
May I take it that the people in India
are now 1n g state of flux as far as
ideologies are concerned, as far as
opinions are concerned and, therefore,
you take this moment as inopportune
for such a Bill like this?

Shri Palkhivala: Yes, Sir. This is

gllnlld my points of objections to the

Shri A. P. Chatterfee: Don't you
think that when the people are in a
mood to change the whole order in-
order to give place to new, the people
are in the most creative of moods in
their history?

Shri Palkhivala: Creative or des-
tructive; it may be one or the other.

Shri A, P, Chatterjee: You also
agree' that no creation is possible un-
less there is destruction of the rub-
bish and the weeds?

Shri Palkhivala: I think, creation
is possible without destruction.

Shri A. P, Chatterjee: Do you agree
or not that at the present moment
when the people of India are now
grappling with different ideologies,
s0 much so that they have toppled
down the monolithic party system in
many of the States, this is a situation
in the country where the peop’e are
in the best of moods for accepting or
rejecting what is best and what is
worse for them?

‘Shr Palkhivala: I am inclined to
think that this may be the moment
creating a new order. But many steps
may be taken which may be difficult
to retrace. I think, the statesmanship
would lie in rejecting what may be of
dubious consequences and in accept-
ing what is of certain benefit. There-
fore. while I agree that at a time like
this, when regimes have been toppled
in different States, it is good to per-
form something new, I also think that
this is also an excellent time to agree
upon certain basic principles which
will hold the country together be-
cause, as I see it, there is a deflnite
risk of the Constitution and the unity
of the country being peopardised.
That is my—I speak for myself as a
citizen—there should be some com-
mon basic rights on which all pa-ties
would be agreed.

Shri A, P. Chatterjée: You have
seen the Preamble of the Constitution
on which also the Judges in the
Golak Nath case have also placed



some relevance. That Preamble is
that we, the people of India have given
to ourselves this Constitution and these
Fundamental Rights. It is apparent
from what you say that the people
of India have woken up for good or
for evil—I say, for good and you say,
for evil....

Shri Palkhivala: I don’t for
evil.

say,

Shri A. P. Chatterjee: If the people
who have woken up now begin to
think that Part III of the Funda-
mental Rights requires to be d:asti-
cally amended, will you deny that
right to the people by those rights the
judgment itself swears?

Shri Palkhivala: If I may say so,
wiihout any disrespect, I think, there
is perhaps a tendency for & man in
public life to identify his own per-
sonal views with the views of the
people. Someiimes, identification may
be right; sometimes, it 'may wrong. I
can understand if there is a public
clamour for giving Parliament to
abridge Fundamental Rights. I am
not aware.of any such public clamour.

Shri A. P. Chatterjce: You have not
followed my question. Kk iz not a
question of public clamour or public
opinion. What I am putting to you
is this. Supposing the people of India
want to drastically amend Part II1 of
the Fundamental Rights, by public
opinion or whatever it is, would you
or would you not concede to the peo-
ple’s right to amend Part III of the
Fundamental Rights?

Shri Palkhivala. I would. If the
people unitedly say, “we do not want
any Fundament‘al Rights”, T think, it
is the right of the people.

Shri A. P. Chatterjee: I have not
said that they deny themselves the
entire gamut of fundamental rights;
they have the right to drastically res-
trict the fundamental rights.

Shri Palkhivala: Yes.
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Shri A, P. Chatterjee: Would you
tell this Committee how the people
could in their woken-up mood ex-
press their opinion upon any part of
the Constitution or upon the neces-
sity to amend any part of the Consti-
tution apart from. What you have
said about the referendum and the
constituent assembly? Have you any
further suggestions to ‘make?

Shri Palkhivala: Apart from the
constituent assembly and the refer-
endum I do not know how in this
country, with the present degree of
illiteracy, it could be done. Mr. Nath
Pai said that there is a somewhat
dormant public reaction. You could
possibly understand what public opi-
nion is. The referendum, the consti-
tuent assembly and the general dis-
cussion, the open debate, etc. are the
only ways by which you can possibly
understand what the public feeling
about fundamental rights is.

Shri A. P. Chatterjee: Would you
or would you not agree that certain
Judges sitting in their ivory tower of
legal luminary would reflect the
public opinion more than the Mem-
bers of Parliament who are so to say
the conduits of public opinion through
which public opinion is, does and can
influence the administration of the
State,

Shri Palkhivala: The very fact that
loyalties shift and change within the
houses of legislatures, members cros-
sing the floor, persons elected in one
election getting defeated in another
election, shows that this kind of some-
what a definite public opinion on
which you could put your finger is
perhaps non-existent. I think, it is
right to say that there are fluctuating
views and points of views, etc. and
the liberals understand that there
may be a truth in all the different
points of view. But 71 would not
subscribe to the theory that if 4 par-
ticular person ig elected from a cer-
tain constituency, what he says is
necessarily the public opinion even in
that constituency. 1 would only say
that he is to be listened with respect



because he is elected by the people
and, possibly, is more right than a
Judge—that I concede—but I would
not lay it down a necessary rule that
he is bound to be right.

Shri A, P. Chatterjee: Relatively
speaking, the Parliament with repre-
gentatives of the people elected by an
adult suffrage would be more respon-
sive to and woulj be more reflecting
public opinion than a number of
Judges who have no such contact with
the people.

Shri Palkhivala: May I say that the
Supreme Court judgment was not a
judgment on what public opinion is?
The Supreme Court judgment was a
judgment on what the Constitution
says. I think, there may be a little
confusion of that. The Supreme Court
judgment does not purport to say
that the people of India want this
and, therefore, they decided this way.
The Supreme Court judgment merely
says, “We have a written Constitu-
tion; we have looked at it and we find
this is the right construction.” There-
fore, the question of public opinion
coinciding or not coinciding with the
judgment does not arise. All that one
can say is that the Supreme Court
judgment has put a particular inter-
pretation on the Constitution. But
that would pe different from saying
that the judgment must reflect the
public opinion. No judgment need re-
flect the public opinion. I quite agree
that the public opinion will mould
and fashion the judgment this way
_thﬂt the public opinion decides what
‘f a reasonable restriction in the pub-
lic interest. To some extent, therefore,
a8 Judge will have to take the normal
thinking into account In deciding
Whether a particular piece of legis-
lation is right or wrong. To that
extent, the public opinion goes ¢o
mould the judgment but not in a

matter of the construction of the
Constitution.

Shri A. P. Chatterjee: As far as the
legal side of the judgment is concern-
¢4, T will come to it later. T was only
highlighting your point of view whe-

ther at the present 'moment this Bill,
which ig now under our consideration,
would be conducive to public interest
or not. I think that your opinion was
that the Supreme Court judgmen!,
whether consciously or unconsciously,
reflects public opinion and interest
more than what this Bill which we
are now considering does.

Shri Palkhivala: No. I have only
said this, and I do say, that if a re-
ferendum were taken today, for ex-
ample, and the people were asked to
say, each one having g vote, as to
whether he wanted this chapter on
fundamental rights to remain and if
the pros and cong were explained to
them in the language in which they
understand, T have a feeling that the
majority would vote for continuing
the fundamenta] rights.

Shri A. P. Chatterjee: That is your
feeling. Therefore, you are not sure
that as far as the Supreme Court’s
judgment is concerned, that neces-
sarily reflects public opinion.

Shri Palkhivala: In fact, I would
not say that the Supreme Court judg-
ment i right or wrong according as
it reflects or does not reflect public
opinion.

Shri A, P. Chatterjee: Therefore,
the Biil of Mr. Nath Pai, which is now
for consideration before us, may be
best conducive to public interest and
may be reflecting public opinion. In
any case, you are not sure either way.

Shri Palkhivala: No one can be
sure. First of all, half the nation
would not be even aware that such
an issue has to be decided; of the
other half which is aware of that, half
would not have the requisite equip-
ment and knowledge to understand.
But the point is that in a properly
organized democracy, the wider the
spread of knowledge and understand-
ing of the problems and the more
active part people take in general
discussion, the greater are the chances
of politiciang arriving at the truth.
That theory, I subscribe to.



Shri A. P, Chatterjee: You have
also said that this Bill which is for
our consideration is not urgent and
that it can wait for some time.

Shri Palkhivala: Yes.

Shri A, P. Chatterjee: The Bill,
which is now for our consideration,
does not immediately restrict or
amend the fundamental rights or
amend Part III of the Constitution,
but this Bill only seeks to give the
power to Parliament. What the
Supreme Court judgment has, in
effect, done is 'to take away the
power to amend Part III of the Con-
stitution from Parliament. Do you
think that taking away of the power
of the supreme legislative body is of
such an urgent one that it cannot
brook a moment’s delay, but the Par-
liament must look into it and try to
find out whether it can or should or
should not tolerate this state of
things—] mean, the absence of power
which has been predicated by the
judgment. ...

Shrl Palkhivala: I think, it really
brings me to a crucial point which
perhaps I should have touched in
my opening remarks myself. The
real question ig this, If you did not
pass the Bill today, you can pass it
in any other year. But if you pass it
today and afterwards you find that it
works somewhat disastrously, assum-
ing that it happens in certain States
at least, then to retrace your steps
would be impossible. In other words,
to undo what the Supreme Court has
done is always within your powaer,
but once you have taken the step, to
undo that step would be politically
tmpossible, I cannot conceive of any
subsequent Parliament saying that
Parliament shall not have the right
to abridge the fundamental rights.
Today i is within your power, but
your decision, once- made, will be-
eome irrevoeable. This is a tremen-
dous pesponsibility. Having regard
t0 that responsibility, T am at Jeast
elear in my mind that there is no
such urgency that this respansibility
should be discharged in the way as

suggested by the Bill. In short, you
have two foxes sitting on the wall of
the well and one of them just ju.ups
and the other thinks that it would be
impossible for him to ‘get out once i
jumps and, therefore, he decides that
he would wait and consider before
jumping into it, In other words, it is
not an ordinary type of measure
which you can change by passing un-
other law, etc, This is practically an
irrevocable measure and that is the
great significance of this Bill. As I
said, I am not going to thrust my.
viewg against yours. You are better
judges of what is pub.ic opinion, I
can only say that I am so overpowered
by the tremendous responsibility you
are taking upon yourselves that I am
only asking you to give yourselves, in
fairness to yourselves and also to the
nation, some time. Suppose, for two
years you do not pass this Bill—you
yourself say that you will not amend
the fundamental rights—and after two
years when you have analysed the
pros and cons—you will have to
organize public opinion and see which
way it goes—if you so decide what is
the harm? Whereas if you decide
now and later on find that it is harm-
ful, then what will you do? Will you
amend the Constitution again? Some
hon. Member spoke about possible
safeguards. If we find the safeguards
to be inadequate, what will we do?
What I am saying ig this. Pitted
against the lack of urgency is this con-
sideration of overpowering responsi-
bility of any one who amends the
Constitution, T am inclined to think
that there is no such urgency as to
dictate an immediate decision,

Shri A P. Chatterjes: 1 do nok
understand. this, Do. yeu think thak
the supreme legislative body of the
country, which has. been given the
supreme respansibility of legislating
for the entire couniry, will functiep:
hetter ig it did not take upon itselé
heavy responsibilities? Do you mean
to say that Parliament would work
better if it is a sleeping body?

Shej Palkbivaia: I think, Parliament
would be doing a better service to



the nation if sometimes it tookx a
little more time in the matter of laws
it passes. ,

Shrij A. P. Chatterjee: Am I to take
it that, according to your view, Par-
liament would do good to the country
if it hybernated a little now and then?

Shri Palkhivala; I think, there is a
difference between hybernation and
contemplation. I think, what is need-
ed is a little more reflection, g little
more contemplation, which is g state
of active awakening; it is not g state
of hybernation at all. I want all the
minds to be alert and not hybernate
and to apply themselveg to pmble.ms
and ultimately come to decisions.

Shri A. P. Chatterjee: You are so
eloquent about culture, but you are
not eloquent about the culture of tae
people. You said that collectively the
reople of India are foolish, but indi-
vidually they are wise.

Shri Palkhivala: What I said was
that we, Indtans, are individuglly in-
telligent and couectwely foolish.

Shri A. P. Chatterjee: You certainly
include yoursel? in that. You are col-
leetively foolish, but individually

Shri Palkhivala: I did not say any-
thing about myself.

Shri A. P. Chatterjee: What I put
to you is this. As far as the question
ol legislating in regard to fundamenta)
rights is conceruned, would you or
would you not be satisfied with the
Power being given to Parliament? No
Question. at the present moment of the
exarcise of power arises. As Mr. Nath
Pai- said, the question of exercise of
POwer does not arise at the moment.
We only want to take the power to
amend: any- part of the Constitution,
Wncluding Part I, 1t ig not wrong to
have the giant’s strength. It would

wrong only if we use it like a
glant. Tt js the supreme legislative
body of the country. Why do you
@ot concede that it should have the
#ant’s strength in order to legislate
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in regard to varying complex prob-
lems of the country?

Shri Palkhivala: If you were right,
the whole chapter on fundamental
rights should be absolutely deleted.
The whole philosophy of having
fundamenta] rights js that men are
liable to err—all men, judges, law-
ye.s, politicians and every one. If
your theory were right, then the
logical conclusion and the inevitakle
conclusion would be that there should
not be even a single fundamental
right, give the giants strength to all
the legislators and trust them not to
use it ag giants.

Shri A, P. Chatterjee: My question
was. not whether we should amend
Part III of the Comstitution or not.
My question was whether we should
or should not have the power to amend
any part of the Constitution. Even
if we have the power toa amend
any part of the Constitution we may
not use that power. But you cannot
deny to the supreme legislative body
the power to legislate throughout the
territory of India 'with respect of
any problem that may arise before
it. TF you deny that to Parliament,
you will Be emasculating it. Don't
you agree with me there?

Sny4 Palkhivala: I am pot inclined
to agree. Fundamenta] rights are
nothing but what are regarded by
some minds, well-furnisheq minds, as
basic rights. Can you trust Parlia-
ment to legislate wisely without this
smguard of basic rights? The argu-
ment in favour of enabling paﬂiament
to take away fundamental rights is
no different from the argument in
favour of taking away fundamental
rights. It is a different thing if you
can trust parliament not to encroach
upon the basic rights of the people.
In Fngland there are no fundamental
rights. The British perliament is
trusted not to encroach on funda-
mental rights. Some republics have
been conceived in the beller that it
is better to have those safeguards for
the people which will protect the
people from the changing, ehifting
political ideologies. That iy the phi-
losophy underlining the chapter on



fundamental rights. It is a wise phi-
losophy.

Shri A. P. Chatterjee: You will not
like the Parliament to be as sovereign
as we like.

Shrt Palkhivala: I am all for the
people being sovereign, every theory
being tested in the market place. But
1 am not for letting only a particular
party for the moment able to have
the power of doing away with the
basic rights of the people. That is
why I am inclined to think that this
particular thing requires some fuller
consideration.

Shri A. P. Chatterjee: The action of
judges quite often unconsciously re-
flects the attitude of the conservative
elements of the society, ag in the
Inatter jof striking down legislation
on the property rights,

Shri Palkhivala: I do not agree.

Shri A. P. Chatterjee: As far as
- fundarental rights are concerned,
~ certajp rights like freedom of speech
and expression, liberty, etc. have now
been curtailed by certain legislations
like Preventive Detention Act, Defence
of India Act etc. Supreme Court has
" not struck down that legislation. But
" Supreme Court hag gtruck down pro-
" perty rights.

Shri Palkhivala: About the right of
personal liberty and right of freedom
of expression, Parliament has never
curtailed them. The Government might
have curtailed them, not Parliament.
Therefore the question of the Supreme
Court striking down does not arise.

_ There is more freedom of speech in

* this country than in many other demo-
cracies, Parliament has not curtailed
.them.

~ Shri A, P. Chatterjee: Do you agree
that some of the judgments of the sup-

_reme court are cvidence of the exis-
tence of conservative elements?

Shri Palkhivalz: I do not agree. My
view is not relevant to the Bill. Just

as different parliaments have dischar-
ged their duties, each supreme court
has discharged its duty in their own
light,

Shri A. P. Chatterjce; Regarding
right to property is concerned you do
not mind if they are restricted?

Shri Palkhivala: In my individual
capacity I do not mind, so long as the
other basic rights are protected,

Shri A. P. Chatterjee;: We are con-
cerned with establishment of socialist
pattern of society, You have tp res-
trict property rights. Articles 31, 31A
and 31B, as they are, may have to be
drastically curtailed to bring out the
objective.

Shri Palkhivala: I do not, agree that
these articles have to be further cur-
tailed,

Shri A. P. Chatterjee: For curtailing
right to property, certain provisiong of
the constitution have to be amended.
You do not allow that to be done.

Shri Palkhivala: So far as it affects
me, I am not enamoured of the right
to proper.v. But we have to think of
the common people, Without a certain
right to property there cannot be in-
centives to the individual and the
country cannot economically advance.
That is why the right to property, in
that limited sense, is important to the
country as a whole. I am talking not
absolutely, but in the abridged form
in which it stands today.

Shri A. P. Chatterjee: You have the
judgment on Golakh Nath case. It is
based upon this. Article 13 sub-arti-

“cle (2) includes also amendment of the

constitution. Amendments of the cons-
titution which seek to take away fun-
damental rights would be affected.
They may say, law including such and
such things, but does not include
amendment of the constitution, If Par-
liament adopted such amendment,

~would it be open, according to you,

to the courts to strike down any legis-
lation taking away fundamental rights?



Shri Palkhivala: It would be open
to the court to consider whether the
Bill passed by Parliament . amending
the Constitution on these lines is valid
or not.

Shri A, P. Chatterjee; Would an
amendment of Art. 13 (2) to say that
the law must include this, but does not
include an amendment of the Consti-
tution—that amendment galso....

Shri Palkhivala: ....can be chal-
lenged successfully or unsuccessfully
in the court.

Shri Tenneti Viswanatham: I must
congratulate you on the very lucid
way you stated your case. There is
very much in what you have stated and
of course there will be general agree-
ment on many points, One of your
points is that legislation should not be
undertaken now because there is no
need for it immediately. The need
would have arisen if the Bill proposed
containeq any amendment of the Cons-
titution affecting the fundamental
rights. That I believe, is your point
The judgment by itself has not created
any difficulty because it hag validated
all the existing laws. “In future we
will strike it down.” That is what it
says. We do not know what the Bill
will be in future and on what basis
they will strike it down. So, that part
of the judgment is only obitter dicta
and not a judgment. Do you agree?

Shri Palkhivala; Yes, except to this
extent that it is a binding law of the
country today that Parliament cannot
abridge fundamental rights. Therefore
it may not be obiter,
part of the judgment is the law,

Shri Tenneti Viswanatham: But hav-
ing said that, at the same time they
said that they are not going to inva-
lidate any law. Anyway there is no
legislation before them for them to
have said that it will be invalidated.
They have simply said that if, in fu-
ture an amendment of the fundamen-
tal rights is brought before the Par-
liament and the Parliament has passed
it and then if it comes before them.
they will declare it invalid.

The operative
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Shri Nath Pai: As from the day of
this judgment, any Act, any legislation
infringing those rights is invalid. That
is what they said.

Shri Tenneti Viswanatham: Whether
it infrings or not has to be gone into.
There is no automatic declaration that
it will be jnvalid. That has practically
no binding effect. Your point is that
legislation is not necessary and per-
haps it might even be fraught with
mischievous consequences, You know
that in America there is legislation
governing the mode of legislation. In
India we have none. Do you think it
adviseable that in India we should
have some legislation covering this
point?

Shri Palkhivala: I have now come to
the conclusion that what we need is
less laws and not more, We have en-
ough of laws. Perhaps we could do
better if instead of passing laws we
could attend to the implementation as-
pect of the laws already passed.

Shri Tenneti Viswanatham: You
said that there are some basic rights
in the Constitution and they are em-
bodied in the fundamental rights.
There are other basic features in the
Constitution, but the Constitution has
laid more stresg on what is embodied
in Part III. You say that they are
{nviolable because unless they are en--
forced the society would not endure.
Is that your opinion?

Shri Palkhiwala: Yes.

Mr, Chairman: Before adjourning
I want to tell you one thing, Mr.
Jairamdas Daulatram who is a stal-
vart and who was a member of the
Constituent Assembly put a question
that was in my mind. When this Bill
came before Parliament for considera-
tion, I made some observations. I
said that after the Constituent Assem-
bly for the first time a debate on
fundamental .issue is being raised by



introduction of this Bill. Constitution

is the cornerstone of our nation. At
this juncture I fing after all these
questions, being a good liberal you
are not sure—if I may make that

observation—about the grounds which
you placed before us in the beginning.
In fact this Select Committee is a
minjature Constituent  Assembly
for this purpose. The Constituent
Assembly followed certain traditions
for reaching a concensus, Now that
you have stated your case, I would
like you to give some thought to one
aspect. In case we reach a concensus
that the power to amend Part III
which has been taken away by the
Supreme Court judgment needg to
be restored, what is the best method
that should be followed keeping in
view all the safeguards that you think
necessary? Now it is too late and the
members are restless, But would you
1ike to apply your mind to this aspect
and co-operate with the Committee by
submitting a memorandum  which
wou'd help in our dehbemhons"

Shri Palkhivala: I would certainly
do so. But may I just clarify one
point? If I have understood you
correctly, you said that I was not
very sure of the grounds. But I think
I must say—I think I have already
said that—that in my opinion the
fundamental rights should remain and
the reason why ] am asking for time
for consideration of the Bill is that
1 am hopeful of being eble to per-
suade people like the thanourable
<Chairman and the honourable mover
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of the Bill and other honourab’e
members—with a little more time 1
am confident I can do that—that this
is not the right time in our country’s
history when the fundamental rights
should be open to adjustment by Par-
liament. So my plea for postponing
this Bill is actuated by the frank
desire—I am expressing it frankly—to
persuade the libera'-minded honour-
able members that in the larger :in-
terests of the country it is not desir-
able for Parliament to take power to
abridge fundamental rights. This is
frankly my thinking and that is why
I am asking for time.

As regards the other point, I will
certainly assist you in such way as I
can, if you ultimately decide to go
ahead, to see that the Bill ig ultimate-
ly framed in such a shape. that it can
meet the point of view coptrary to
the point of view of those who are in
favour of the Bill.

Mr. Chairman: May I express my
hearty thanks for the. lucid exposition
of.yw.r case and for the frank dis-
cussion?

Shri Palkhivala: It has been my
privilege to. appear before this honour-
able Commitiee. I am most grateful
te. you. for the patient hearing you
have given me.

(The witness then withdrew)

(The Committee then adjourned)
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Spokesmen:

(1) Shri B. S. N. Murti—Director.
(2) Shri P. Chandrasekhara Rao.

(3) Shri M. Chandrasekharan.

(The witnesses were called in and
they took their seats).

Mr. Chairman: It was good of you
to have submitted a memorandum.
It has been circulated to the Members
already. To begin with, if you want
to say something, you are welcome.

Dr. Murthi: We are indeed happy to
have this occasion to appear before
this august Joint Committee to say a
few words and share our thoughts.
The Committee must have already
heard a number of eminent constitu-
tional lawyers on this subject, but we
would like to add our mite.

‘There are three points in our memo-
randum., At present Shri Nath Pai’s
Bil] is trying to amend article 868 of
the Constitution, but we feel that in
addition to this, article 13(2) might
also be considered for amendment,
Here, I would like to say a few more
things on this. As we have seen, in
the Supreme Court judgment of
Golakhnath’s case, the Supreme Court
said that article 368 is only a proce-
dura] article. According to it arti-
cles 245 and 248 are the legislative
provisions which give the right to
amend or make laws. But article 245
starts with the expression ‘“‘subject to
the provisions of this Constitution”.
That includes, according to the Sup-
reme Court, grticle 13(2) which gpeci-
fically prohibits any law made affect-
ing fundamental rights. The Supreme
Court noted that the expression ‘law
in the proviso to article 13(2) does not
expressly exclude constitutional

amendments. Consequently it came
to the conclusion that Parliament has
no power to abridge or take away
fundamental rights,

Basically, as our memorandum says,
we feel that Parliament alone should
have the right to amend the Constitu-
tion. In view of this, it may be con-
sidered whether the expression ‘law’
may not be amended 5o as to mean
that constitutional amendments are
not covered by it. We could possibly
use the words ‘but shall not inclyde
constitutional amendments’ which
may be added to paragraph 3(a) in
article 13. Without that it might be
possible that the Supreme Court on
any future occasion might raise the
same question whether ‘law’ in article
13 excludes Constitutional amendments
or not. We have said that this glso
may be considered by way of abunda-
ant precaution. -It may not be neces-
sary, but it may be more appropriate
as a measure of abundant precaution
to amend this also.

We find—it is more a technical
thing—that the marginal note to
article 368 says, “procedure for amend-
ment of the Constitution”. If, ac-
cording to the proposed amendment,
we are going to add that any provi-
sion of the Constitution can be amend-
ed and add it as the first sentence of
the proposed article 8368, it might
create a problem if the marginal note
still remains to be ‘“procedw for



amendment of the Constitution”. Ac-
cording to the Supremg Court Judg-
ment, this marginal note also indicat-
ed that Article 368 presumably is a
procedural article. As we are going
to confer a constituent power on Par-
liament to amend any provision of the
Constitution by amending article 368,
it ig for the Committee no0 consider
whether this marginal note also
should be suitably amended.

On the first point, we mentioned,
that Parliament alone shoulq be
authorised to amend the Constitution,
I have noted down g few things and if
the Committce would like we can
later on give our reactions on various
other suggestions made. For the time
being I only want to point out that we
have also mentioneq that the funda-
menta] rights in the Constitution
should be placed on a little higher
footing than what is contemplated in
the Constitution or what is being con-
templated in the proposed amend-
ment to the Constitution, As you are
all aware, at present the trend the
world over is towards increasing the
basic minimum fundamental rights.
In support of this I would like to
draw the attention of the Committee
to tha UN charter, the Universal Dec-
laration of Human Rights and the two
recent covenants: on human rights
which are awaiting ratification by
Stat:s. They all provide for the en-
fargement of the basic fundamental
rights. If we are trying to curtail or
abridge the fundamental rights it may
not be in consonance with the inter-
nationa] trend. However, while
agreeing that Parliament should have
the right to amend the tundamental
rights, we feel that a provision should
be included in the proviso to article
368 to include therein Part III of the
Constitution. At present a Constitu-
tion amendment could be carried out
by a special majority of Parliament.
But we fecl that in view of the fact
that fundamental rights are funda-
mental and they are the basic mini-
mum rights given to the people of this
country, they should be at least in-
Cludeq in the proviso whereby a large
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majority of the State legislatures have
also to approve of it.

Lastly, we have mentioned about
the setting up of a Constitution Re-
view Committee. This may not be
directly concerned with the present

amending Dbill before Parliament.
But we would, as an organisation
dealing with -international law,

like the Commi‘tee to know our
view on the subject. We have been
going through various documents,
opinions expressed and writings of
various people. We feel there is an
apprehension in the minds of the
people that Parliament is rushing
through constitutional amendments as
and when there is an inconvenient
decision made by any court, parti-
cularly the Supreme Court. As the
Committee most probably is well
aware, in the United States of America
during the last 180 years only 25
amendments of the Constitution were
carried out. In India in the last
16 years we have carried ou! 21
amendments. May be the economic
and social circumstances in this coun-
try and the largeness of the Constitu~
tion presumably justify them, but
there is this apprehension in the minds
of the people in this country. We do
not subscribe to that view because
we feel that Parliament as a chosen
instrument of the people of this coun-
try would not behave irresponsibly.
To avoid any apprehension in the
minds of the people, our suggestion
is that either by an amendment of
the Constitution or through an Act of
Parliament a committee or a confer-
ence—the UN Charter says ‘A Gene-
ral Conference’—for review of the
Constitution may be created as a
permanent body. So that, periodi-
cally, say, every three or four years,
they could sit together, with all the
political parties represented. They
could take all the judicial decisions,
both of the High Courts and the
Supreme Court, discuss them and see
the need or otherwise of amending
the relevant provisions of the Consti-
tution. At present, we are making that



review as and when an amendment
Bill js brought out. We feel that the
Joint Committee could consider recom-
mending a body or committee to re-
view the constitutional development
during a particular period. That could
be a creature of Parliament which
could recommend to Parliament what
should or should not be done. It will
give Parliament the benefit of the
opinions of various political parties
which would make it easier to take
further action.

Mr. Chairman: What is your idea
about the composition or constitution
of such a review committee?

Dr. Murti: It could be on the United
Nations pattern, the Parliament sit-
ting as a committee so that all politi-
cal parties and viewpoints are repre-
Benled. After every three or four
years all the decisions of the Supreme
Court and the High Courts could be
taken into consideration by such a
body and recommendations made to
Parliament.

8hri Nath Pal: How does my judg-
ment of the problem or the contri-
bution I make change materially and
in quality when only the nomenclature
given to me is different? Now I sit
in Parliament; then I will sit in Parlia-
ment as a committee.

Dr. Murtl: In our memorandum we
have suggested two different ways. It
can be either the whole Parliament
converted into a committee, or it
could be a committee appointed by
Parliament where representatives of
all political parties are present, like
a Joint Select Committee. It should
be done periodically, every three or
four Yyears, not as and when the
Supreme Court gives a decision., As
Shri Nath Pai has mentioned, it is
true that the same members would
be there boih in Parliament and in the
Committees, but, then, the atmosphere
would be different in a committee.

Mr. Chalrman: If J have understood
you correct, it should be either Parlia-
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ment converting itself into a com-
mittee or a small body elected on the
basis of proportional representation.

Shri Nath Pai: Do you want some

experts to be represented in that com-
mittee?

Dr, Murti: If they so desire, they
can add a few experts also. But it
should be a periodic review,

Shri Nath Pai: Could not the Law
Commission do this duty?

Dr. Murti: While we have great
respect for the Law Commission and
the valuable advice and expertise they
give, it happens to be a governmental
body where the political viewpoints
and party viewpoints are not repre-
sented. We feel that it would be
better if we have the party viewpoint
also represented in this committee so
that it could thrash out various
aspects. '

Shri P. Chandrasekhara Rao: I
want to add only one sentence. In
the United Nations Charter there are
two provisions—one allowing the Secu-
rity Council and the General Assem-
bly to amend the Constitution and
another providing for a review con-
ference. The review conference is
also entitled to amend the Constitu-
tion.

Mr, Chairman: But that may not be
applicable to a sovereign State and
Parliament like ours. We can look at
it for guidance, but the composition,
functions and forces and factors at
work are different in the case of
United Nations.

Dr. Murti: This is our idea.

Mr. Chairman: It is good you have
stated your views and, if I may say
so, you have lent good support to the
Bill sponsored by Shri Nath Pai. But
in your deposition you have not met
the criticism of those who hold that
Parliament should act after some time
has elapsed and not now.



Pr. Maurti: I would definitely meet
this criticism. Basically, even the
Supreme Court never questioned the
amendment of the Constitution as
such. It only questioned the right of
Parliament to amend: the fundamental

rights.

Shri Nath Pai: Do you concede that
Parliament, to use your nice phrase,
as the chosen instrument of the people
of India, is the ultimate authority with
the necessary competence?

Dr. Murtl: It should be,.

Shri Nath Pai: You only added in
parenthesis that this should be safe-
guarded by incorporating a proviso to
article 368 to the effect that when
there is an amendment of the funda-
mental rights, it should be ratified by
a majority of States. That is the only
safeguard which you have suggested.

Dr. Murti: Yes, Sir. We cannot
accept the contention of the Supreme
Court that Parliament cannot amend
the fundamental rights,

Shri Nath Pai: “Parliament cannot
be trusted”, that is what the court
says.

Dr. Murtf: We do not agree with
them there.

Mr. Chairman: You are questioning
the wisdom of the court?

Dr. Murti: We do not want to ques-
tion their wisdom but on one point I
am rather constrained to do so. In
the course of the judgment the Chief
Justice as well as one of the judges
mentioned that Parliament cannot
amend the fundamental righis but it
can create a body, a Constituent
Asgsembly, which can in turn amend
the Constitution. As Shri Nath Pai
has put it, if a body cannot be depend-
ed upon to amend the fundamental
rights, it is inconceivable that this
very body could create another body
which can amend it by a simple majo-
rity. We do not subscribe to that
view., Various methods have been
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suggested to get over this. One is
that a plebiscite should be held.

>

Shri Nath Pal: Referendum.

Dr. Murtl: Not referendum. I will
come to that later. We do not agree
with the view of the Supreme Court
about the creation of a Constituent
Assembly because if Parliament can-
not amend the Constitution, how could
a body created by it do so? Further,
as Shri Setalvad and other legal
experts say, there is no provision in
the Constitution which says that it
can be done.

Then, there is the plebiscite or
referendum idea. According to inter-
national law, a plebiscite is held only
where questions relating to the status
of land are involved. In this case
there is no question of invoking a
plebiscite.

Mr. Chairman: Perhaps, they were
more concerned with the valuation of

the land.

Pr. Murti: When we come to the
idea of a referendum, we feel that it
is a possible method. In our know-
ledge and wisdom we feel that there
is nothing really wrong or there is
no legal inhibitions about holding a
referendum. But our considerations
are based more on practical grounds.
A referendum involves, like a general
election, both time and money. It is
very expensive and time-consuming.
The very idea frightens us. If every
time Parliament wants to amend the
Constitution it were to go before the
people, it would take enormous time
and would involve a great deal of
money.

Shri M. Y. Saleem: Not the entire
Constitution but only Part IIL

Dr. Murti: During the last 20 years
we have held four general elections
and during the last 18 years we have
amended Part III five times.

Shri M. Y. Saleem: Not abridged
four times,



‘ww S .
Dr. Murti: Once it was amended to

accept the Supreme Court’s recom-
‘mendation.

The other point is legal and that is
whether, in view of the fact that there
is no provision that Parliament by an
Act or Ordinance can hold a referen-
dum, the Supreme Court would accept
the people’s verdict binding as a con-
siituent power or authority. It is not
certain whether a Constitution Bill
approved by the people would be con-
sidered as legal by the Supreme Court

and in conformity with the Constitu-
tion.

These are our doubts about the
validity of the idea of a referendum.

Shri Jairamdas Daulatram: I think,
the idea of those who suggested refe-
rendum was that subsequent to the
result of the referendum having been
ascertained, Parliament would legis-
late so that the legislation of Parlia-
ment would come before the Supreme
Court and not the verdict of the
referendum,

Dr. Murti: If that is the contention,
the problem remains the same. After
all, now we are discussing a situation
where the Supreme Court is question-
ing the right of Parliament to legislate
about this.

Shri Jairamdas Daulatram: I am
talking in terms of the suggestion of
the Supreme Court that some other
body, vaster than Parliament and
more or less constituted not as ' a
result of a general election based on
cer‘ain election manifestoes, gives a
certain opinion on the specific issue.
In terms of that opinion Parliament
passes some law abridging the funda-
mental rights. That would be in
terms of what the Supreme Court has
suggested.

Shri P, Chandrasekhara Rao: The
Supreme Court did not say that. That
is not the unanimous view of the
majority judges, That - is
only what justice Hidayatulla said
‘We are not sure whether the Supre-
me Court would approve that idea
when a case goes before the Supreme
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Court later on. It is an individual
opinion expressed.

Dr, Murti: There is another view-
point that this matter should be re-
ferred to the advisory jurisdiction of
the Supreme Court. In the previous
two cases they said that Parliament
has the right to amend, whereas in
the present one they say that Parlia-
ment is not the authority to do this.
To avoid all this complicated thinking,
the view is: Why not we seek an ad-

visory opinion from the Supreme
Court?

Here 1 have noted two points, May
be, the first one is not really that im-
portant, The Supreme Court is not
obliged to give advisory opinion on
matters under article 148(1). The
President may or may not—it is in
his discretion—refer it To the Supre-
me Court for an advisory opinion. In
the same way, the Supreme Court is
not obliged to give an advisory opi-
nion. But taking it for granted that
the President requests the Supreme
Court to give its advisory opinion—I
do mot think in their wisdom they
would refuse to give the opinion—they
give the opinion, it is not really bind-
ing on anybody, not even on the
Supreme Court itself. The Supreme
Court gives the advisory opinion after
the parties who are interested in it
appear before it and argue the case.
They are not even bound by their
previous judgments, In view of that
they could very well come out with a
completely different judgement. So,
in view of this, as mentioned in my
note. I do not know how they are
going to act and this is rather uncer-
tain.

Mr. Chairman: Even in an advisory
opinion can there be a difference of
opinion, five judges on one side and
six on another side? 1Is it possible?

Dr. Murti: It is possible.

Shri P. Chandrasekhara R20: I sup-
pose, there were advisory opinion with
dissenting opinions.



Shri Nath Pai: There may be as
imany opinions as the number of judges
*sitti.ng on the Bench.

Dr., Murti: Then, there is another
viewpoint. People say: Why not
afford another opportunity to the
Supreme Court? As they have revis-
ed their judgment thrice before, they
might come round with a revision
of the present judgment. There our
feeling is that this is very uncertain
and not a particularly satisfactory
method. Recently, there has been a
development in the international law
fleld. They are really making a
"study of the socio-economic  back-
‘ground of the judiciary. But if one
were to depend on the changes the
composition of the Supreme Court and
the attitudes depending on the socio-
economic background of the judges,
we would be completely leaving the
whole thing in  the lurch. That s
what we feel.

As I have already submitted. all
these methods suggested are not actu-
ally facing the issue straight. The
Supreme Court in Sajan Singh and
Shankari Prasad cases has upheld the
right of Parliament to amend the Cons-
titution, They even went to the ex.
tent of saying, “Article 368 is good
enough; you need not touch even
Article 13.” We feel that we might
think of amending Article 13 to add
that this excludes constitutional
amendment. But the very Supreme
Court. in its third decision, has said
. that Art. 368 is a procedural article
and that it should not be done.

We are of the view that Parliament
alone should have the power to amend
the Constitution as has been stated by
the Supreme Court in pre-Golak Nath
cases. It has said so twice before and
we want that position to be restored.
We are convinced that Shri Nath Pai’s
Bill with the few suggestions of ours
could really meet the situation. This
is our submission.

Shri M . Y, Saleem: Onp. 2 of
your Memorandum, you have men-
tioned that a hasty adoption of an
amendment of this type should be
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avoided. Will you please illustrate
what do you mean by saying it is
a hasty amendment and what would be
the appropriate time when this amend-
ment should be taken up by Parlia-
ment?

Dr. Murti: This 1 have already
clariied at length. But | would re-
iterate our stand. As I mentioned ear-
lier. there should be ratification by the
States because the present article 368,
even after taking into consideration
the amendment suggested by Shri Nath
Pai, would sti]] mean that a special
majority could amend the fundamental
rights. We feel, in view of the fact
that the fundamental rights have a
special position, thig should pe ratified
by the States also. This js the first
submission.

The second submission ig that we
are thinking of having a constitutional
review committee. But it is only &
safeguard.

Shri M. Y. Saleem: In Article 368,
there is a proviso which prescribes the
procedure of introducing an amend-
ment to the Constitution and in cer-
tain cases it has been prescribed that
at least one-half of the States should
express their opinion in regard to the
Bill proposed to be adopted by the
Parliament. In this context, in para
3 of your Memorandum, you have said
that the fundamental] rights should be
treated at a higher footing. What I
understand from the working of this
paragraph is that when article 368
provideg about other articles to be
amendeq in the Constitution, you want
that if any article from Part III of the
Constitution is to be amended, it
should receive some special treatment
by obtaining the consensus of the
people or by some other method and
that it should not be adopted by a
simple majority.

Dr. Murt]: That is true.

Shri M. Y. Saleem: It means that
the provision «f article 368 is not suffi-
clent to give a highér status to the
fundamental rights as you propose in
paragraph 8 of your Memorandum.
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Dr. Murtl: It is not so. The pro-
viso in article 368 is there and we are
for.it. But the only thing is that, un-
fortunately, Part III of the Constitu-
tion. dealing with the fundamental
rights is not include in it. At
present, that is excluded from it.
So, with a special majority Parliament
can pass an amendment concernnig
Part III of the Constitution. So
what we have suggested is that if at
any -trme Parliament feels like amend-
ing the fundamental rights, the amend-
ment should ' also be covered by the
proviso, It is not- there at present.

Shrt M. Y. Saleem: Certain Chap-
ters and the provisions of the Consti-
tution are to be governed by this pro-
viso. You say that the Fundamental
Rights Chapter of the Constitution
should be treated on a high level. 1f
the same proviso which is in existence
is also utilised for an amendment of
the Fundamental Rights Chapter, ac-
cording to you, it means you are treat-
ing the provisions of Chapter III at
par .with other provisions of the
Constitution. There is the question of
preferential treatment,

Stri P Chandrasekhara Rao: We
want preference in the sense that

Part 1II should be included in the-

proviso to article 368. That is' what
we ‘mein by  preference. It is not

ptreferential treatment over the other’

provisiong of the Constitution.
.Shry M. Y. Saleem: If it receives

the approval of one-half of the States,

that will’ be sufficient.

Shri P. Chandrasekhara Rao: Yes;
besides that, we have asked for a
comstitutional review committee. It
can look into the matter. That also
will serve as a safeguard.

Shri. A. N, Mulla: When we are at:

the-point of interpreting Article 368,
1 -would like to know whether it is a
fact that the Articles mentioned in the
proviso to Art. 368 mostly deal with
the constitution of the judiciary and
the rights of the judiciary.

Shti P. Chandrasekhara Rao: Yes.

Shai-A- N. Mulla; Therefore, the
constitution of the judiciary and the

rights of the judiciary are perh.abs
even more important than the funda-
mental rights.

Shri P. Chandrasekhara Rao. We
do not subscribe to that view.

Shri A. N. Mulla: I am submitting
the reason, After all, it.is the judiciary
which would ultimately decide whe-
ther a certain Act is to be declared
void or not. Therefore, you will at
last accept that it cannot be put on
a lower footing than the fundamental
rights.

Shri. P. Chandrasekhara Rao: Yes,
we do agree.

Shri A. N. Mulla: If you include
the fundamental rights also in the
orbit of the proviso, it will be giving
a preferential treatment not only to
the fundamental rights but also to the
other rights which are equally im-
portant as the fundamentg] rights.

Shri P, Chandrasekhara . Rao: We
are not giving any preferential treat-
ment to the other provisions. That
special treatment to them has been.
given by the Constitution-makers
themselves.

8Shri A. N. Mulla: What I say is
that if we do it now, we will be giv-
ing a preferential treatment to the
fundamental rights.

‘Shyi P. Chmdra_sekhufa Rao: Yes.’

Dr.  Murti:
that view.

Yes; we subscribe to

Shri A. N. Mulla. You were talk-
ing about having a Review Committee
of Parliament. I take it that the pur-
pose before us is that the fundamental
rights should not be easily taken
away, it shoulg be difficult to take
away these fundamental rights. I
think, we agree there.

Shri P. Chandrasekhara Rao: Yes.

Shri A. N. Mulla, Now keeping that
in mind, do you think that if the
Parliament converts itself into a Re-
view Committee and by g mere majo-



rity decides to amend the fundamental
rights, that woulq be a greater safe-
guard for the preservation of the
fundamental rights than the existing
conditions in which two-thirds majo-
rity have to vote and the two-thirds
majority who vote have to decide?
Which is the greater safeguard?

Shri P. Chandrasekhara Rae: The
Review Committee will only make
recommendations to Parliament,
which . will not be binding. It only
affords an opportunity to Parliament
to look into the expert opinion.

Shri A. N. Mulla: I take it that
vou want to introduce the Review
Committee as an added step before the

matter comes before the Parliament.

Shri P. Chandrasekhara Rao: Yes;
the expert opinion on the subject will
be gvailable.

Shet A. N. Mulla: That means, an-
other hurdle which hag to be crossed

before the matter comes to the Parlia-

ment.

Shzi P. Chandrasekhara Rao: Not
a hurdle. Tt will be another Commit-
tee like this.

Dr. Murti: It definitely adds, but
not hinders.

Shri: A: N. Mulla: 1 did not say,
‘hinder’. That will be one added step
to be taken before the matter can
come before the Parliament.

shﬂ P.. Chandrasekhars Rao: Yes.

Shri Nath Pal: Did you mean it
to be a temporary or i permanent
body? 1 think. you said that it will
be a permanent body constantly re-
viewing the working of the Constitu-
: tion and giving its reactions as an ex-
pert body and that the Parliament
. may accept or modify or reject them.
This is how 1 have understood.

Shei P, Chandrasekbara Rao: Yes;
:that is what we meant.

Shri A. N. Mulla: Therefore, your
position is this. There is a perma-
nent Committee which is keeping its

eye on the Constitutional position
making its suggestions and recom-

mendatiqns, and then those recom-
wmendations come. before the Parlia-
ment, But does it take away the
right of the Member to raise that issue,
by himself without referring it to the-
Committee? 1f a Member wants to
suggest any Constitutional amend-
ment, should he send it to the Com-
mitiee first?

Shri P. Chandrasekhara Rao: Ac-
cording to us, Parliament should send
that matter to that Committee.

Shri A. N. Mul)s; Therefore, as I
said, it is an added step which you:
suggest. Now a Member can bring
forward a Constitutional amendment.
According to your suggestion, if he
intends doing so, it will first go be-
fore the Review Caommittee; the Re--
view Comrmittee will give its opinion
on it and then it wil] come before the
Parliament.

Mr, Chairman: 1 would like to get
a clarification. Once you said when
Mr. Nath Pai interrupted that = the
Review Commiltee will be 5 sort of
a permanent body of experts as well
a3 representatives of the people, look-
ing to the working of the Constitution
and the desirability of introducing
certain measures to make i more
smooth. But, as Mr. Mulla suggested,
if some Member desires some amend-
ment to be introduced, the procedure
is that he will frame the Bill; if he
is a private Member, the Bill  will
come before a Committee of Parlia-
ment and that Parliamentary Com-
mittee is an independent one; it might
refer it to the Review Committee or
it might directly refer it to the House
itself. So, your concept of the Re-
view Committee must be properly
defined.

Dr, Murti: There are two ways of-
looking at it. We envisage a provi-
sion to create a Committee consisting
of the representatives of different
political parties and a few experts on
the subject. Tt could be inscribed in
the Constitution itself. It would re-
view the progress of the Constitution
periodically. ...

Shri A. N. Mulla: The matter is
still not quite clear. One procedure



would pe that the Private Member’s
suggestion, when it comes before the
Parliamentary Sub-Committee would
be sent to the suggested Review Com-
mittee; in that case, the hands of the
Parliamentary Committee would be
tieq down and it must send it to the
Review Commoittee. Another proce-
dure would be that the Parliamentary
Committee would retain the option of
sending it ¢to the Review Committee
or following the normal course.

Dr. Murti: As the Chairman
has corrected, every Member of
Parliament has a right to submit an
amendment or Bill or anything. We
do not want to curtail that right of
any Member in any of our suggestions.
What we are gsuggesting is this. 1t
any Member wants to bring forward
an amendment, he is welcome to do
it. Whether it should go to the Re-
view Committee or not, I suppose,
we should work out the details a
little 'more closely after consulting
the Rules of Procedure in Parliament.
What we have suggested is a3 general
fdea. You might consider creation of
Review Committee or, as they call,
Review Conference or whatever it is.
The members of the Review Commit-
tee may be nominated by the Parlia-
ment. It 'may include some experts
and representatives of various political
parties.

Shri A, N. Mulla: You have said
and some other witnesses have also
said that we have introduced too
many amendments in a short time.
Have vou studied these constitutional
amendments? Have you come to anv
conclusion that any of these amend-
ments do not represent ths wish of
the veople? Do the people resent
those amendments?

Dr. Murtl: In 18 years ttme 21
.amendments have been made. Thev
may be necessary in view of the fact
that we are in the begzinnine and it
ia a growine zociety. Thev are neces-
sary. We had a discussion about it
and we found that there were 2§
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amendments in the United States
spread over 189 years. Out of that
25, 10 were carried out in g period of
3 years’ time. I am not at all one of
those who is particularly worried that
Parliament is going on amending the
constitution.

Shri A, N, Mulla: On behalf of an
international body you have come
here. Can you say that the concept
of fundamental rights which should
be present in the minds of Members
of Parliament have been flagrantly
violated in any particular instance?

Dr. Murtli: We do not say that
Parliament has ignored fundamental
rights.

Shri A, N. Mulla: Merely because
of amendments, it does not indicate
that the sanctity given to fundamental
rights was ignored by Parliament,

Mr. Chairman: T would like to have
one clarification. People say that so
many amendments have been passed
in short. periods. There should be
amendment if any new language is
to be introduced in the Constitution.
The amendments must be analysed to
see such of the amendments as are
of a substantial nature. How many
are they? There are amendments
again to give effect to the judicial
verdict also. That also ‘must be taken
into consideration. We have respect-
ed the judicial verdicts also. In order
to have a democratic soclety, for re-
moving certain feudal restraints, cer-
tain two or three amendments have
been done and they are substantial
amendments, The question of funda-
mental rights leads to this question
whether the property is supreme or
the human being is suoreme. That is
the main question. Only substantial
amendments are two or three.

Dr. Murti: 5 amendments. Out of
that one happens to be that on public
order in Art. 19. It §s not really a
controversial one,



Shri A. N, Mulla: The conduct of
Parliament has not been such that it
could create a feeling of panic in the
minds of any one.

Dr, Murtli: That is true.

Shri Triloki Singh: Supreme Court
has delivered three judgments. The
thirq one differs from the first two.
As a student of international law, in
your opinion, which of the judgments

are correct? First two or the last
one?
Dr. Murtl: First two are correct.

Shri M. P, Bhargava: What type
of constitutional review committee did
you have in mind when you wrote
this note? You had nothing in your
mind about technical experts. You
mentioned about setting up a consti-
tutional committee consisting of all
the members of Parliament or a gelect-
ed number of them as may be decided
upon by Parliament. What was the
idea behind this? Parliament in its
own right could consider the amend-
ments. Why it should convert itself
into constitutiona]l review committee?

Dr. Murti: It was an idea. How
it should be composed that is a matter
for consideration.

Shri M. P. Bhargava: Am I to take
it that the note you submitted is not
to let the Committee know your views
but you wanted the note to be used
as a base for knowing our views,

Mr. Chalrman: The

thrown.

Dr. Murti:

idea was

The note was given
bringing this idea before the Commit-
tee for their discussion.

Shri M. P, Bhargava: In your note
You are not clear whether this consti-
tutional review committee should be
a temporary or permenent committee.
You refer to article 109 of the United
Nations Charter. That provides for
8 general conference of the members
of UN for the purpose of reviewing
the Charter at stated periods. That
Art, 109 which you have referred to

&

is only ad hoc body or committee to
be formed periodically for reviewing
the Charter. It is not a permanent
body as you seem to suggest for con-
stitutional review committee. So the
whole idea in your note is not quite
consistent. You are not clear what
type of committee should be there.
You are not clear whether it is to be
temporary or permanent, its terms of
reference or what it is expected to
do.

Shri P. Chandrasekharg Rao: There
was a certain seminar held in India
International Centre. We had the
opportunity to participate in  their
deliberations. Some MPs. expressed
the view that constitutional amend-
ments are being taken up in Parlia-
ment along with amendments to other
ordinary enactments. You don't
have that necessary and elevated at-
mosphere.

Shri M. P. Bhargava: Will you fur-
ther elucidate? There is no mix-up
of constitutional and other amendments
in Parliament.

Shri Chandrasekhara Rao: It is not
a mix-up. Mr. Kripalanj said about
that when you take up amendments,
you take some municipal enactment or
the other, you discuss it and dispose
off it and then pass on to constitu-
tional amendment and then to some
other topic. So, you do not have that
necessary and required elevated at-
mosphere that gives sanctity to a cons-
titutional amendmenk

Mr. Chairman: Then you suggest &
special procedure.

Shri Nath Pal: I think what has
happened is this: They have tossed
an idea. It is only g process of loud
thinking. This is not a concrete pro-
posal. This is a good idea. Beyond
that, I do not think they have them-
selves applied their mind to it. We
need to work that idea.

Shri M. P. Bhargava: If it is a
definite idea, I have to question them.
It it is only a loud thinking I will
stop.



Dr. Murti: It was an idea that came
to our mind. But then we hesitated to
put it in our memorandum because we
thought that it may not be directly
concerned with the Amendment Bill
before the Select Committee, But
then we thought that this idea would
be g good idea and so we put it
before the Committee,

~ 8hri M. P. Bhargava;: Now I come
to Mr. Nath Pai’s Bill. From your
note it appears that you think that
Mr, Nath Pai’s amendment will not
‘meet the situation ang something
further than this Bill is necessary to
meet the situation. Is that your
view?

«Br. Murti: Explaining it I have
mentioned that the amendment to
--Art. 368 as proposed by Shri Nath
Pai at present may not meet al] the
possible criticism and objections.
That is why we felt 13(2) also might
be - amended.

Bhri ‘A. N. Mulla: For that you can
change the terminology of the amend-
ment.

Shri P. Chandrasekhara Rao: The
Supreme Court hag in Gokaknath’s
case taken the view that Article 368
is only as procedura] provision and
the legislative power is to be found in
Articles 245—248 read with the rele-
vant Entry in List I of the Consti-
tution. That being the position, we

thought.... o

‘Shyi A. N, Mulla: Tt all depends
upon the terminology of the amend-
ment. If 13(2) can be kept under
suspension by the powers given in
emergency, obviously the terminology
‘can be introduced even in 368 which
will make 13(2) ineffective,

‘Shri P. Chandrasekhara Rao: As
long as the view that 368 is only a
procedural provision holds the fleld,
‘any change in 868 alone will not
-suffice. 'As long ag that view prevails
there is no use of amending the ‘pro-
vision as such.

-Shri Kameshwar- Bingh: I would like
to know from the witness as to what
he meant by ‘elevated atmosphere’,

Shri P. Chandrasekhara Rao: I
used it in the sense that you are
amending the Constitution ang not}
as Ivor Jennings put it, a Cat’s Act
or a Dog's Act. That is all what I
meant.

“Shri ' Kamveshwar Singh: I think you

‘have also said that in the Constituent

Assembly we had a different atmos-
phere. Al] of you are stressing more
on the atmosphere than on anything
else,

Shri P. Chandrasekhara Rao: That
body takes stock of the progress of
the Constitution and sees whether
some more changes have to be intro-
duced. That body applies its mind
only to Constitutional matters.

Shri M. Chandrasekharan: Even in
the United Nations Charter the Gene-
ral Review Conference consists of all
the members. It may be the same
members sitting in both the assem-
blies—General Assembly and the Con-
ference. Similarly in the case of the
Constituent Assembly.

Shri Kameshwar Singh: There is
no need to bring in the United Nations
‘here.

"Shri M. Chandrasekharan:
only citing -an -example.

I was

Shri  Kameshwar 8imgh: You have
referred to the word ‘plebiscite’,

Shri P. Chandrasekh&ra ‘Rao: It is
not relevant in this connection. That
is applicable only when questions re-
lating to the status of land are in-
volved.

Pr. Murti: We did not bring ‘in the
word ‘plebiscite’. When the honour-
able Chairman asked whether there
are ‘any other ways I took various
suggestions that have been made -one
‘by one ‘and ‘in that -context the word
‘plebiscite’ -otcurred. It is not from
us.



Shri Kameshwar Singh: Otherwise
I thought it ijs a dangerous thing to
bring in plebiscite.

-Dr. -Murti; We did not agree with
that idea.

Shri Kameshwar Singh: Do you
stand for the amendment or not?

Dr. Murti: We do with g little
more additions.

Shri Kameshwar Singh: You have
stated in your note that “having com-
mitted ourselves to place these rights
at the relatively higher footing, it is
but legitimate that we make their
amendability more stringent than
what prevaijls now”. From these lines
I darw the inference that you do not
stand for the amendment because you
want to make it more stringent.

Shri P. Chamdrasekhars Rao: That
has nothing to do with the power of
Parliament to amend the Constitu-
tion,

Dr. Murti: While accepting that
this amendment is necessary we said
that the fundamental rights in Part
III of the Constitution should be jn-
serted in the proviso to Art. 368. In
other words their amendment should
be made a little more stringent to the
extent that you require ratification by
the States also.

Shri Viswanatha Menon: You were
saying here that Parliament hag got
the power to amend the fundamental
rights. But to that statement you
made two qualifications, ©One is that
it should be made at the instance of
the majority. First it must be
ratiied by the majority of : the
State legislature and the second
is that there should be a review
Committee. This is what I
understand from the deliberations.
About the review committee others
have asked questions. Regarding the
first point, I would like to point out
that Parliament includes Rajya Sabha
and the Rajya Sabha members are
electeq by State legislatures. Is it
not enough that these people take
Part in the deliberations and then
take a decision. ...

~Dr. Murti: As Justice Mulla has
very rightly mentioned the framers
of the Constitution themselves....

Shri Viswanatha -Menon: That
proviso is there, I quite agree.

Dr.-Murti: They have already indi-
cated the provisions which require
ratification by the States. We feel
that in view of the importance of
fundamental rights, they also should
be brought into this proviso; not that
we are questioning the right of Par-
liament to amend the Constitution.

Shri’ Viswanatha Memon: I want to
be more clear about that. What more
contributions can State legislatures
give on the question of fundamental
rights? You please explain your point
without reference to the proviso.

Dr. Murti: I was reading the rule
for witnesses appearing before this
Committee. I do not want to sound
flippant, I am very careful about that.
But, the point is that whatever be
the reasons, the Constitution-makers
felt it necessary to include clauses
(a) to (e) in the proviso. We feel that
fundamental rights also are very im-
portant. In our view, they also
deserve that much consideration by
this Committee.

Shri Viswanatha Menen: Acocord-
ing to you, the Parliament hag not
got that unconditiona] right to amend
the fundamenta] rights. Is that your
opinion?

Shri P. Chandrasekhara Rae: One

.view is that the fact that certain pro-

visions have been incorporated in the
proviso does not mean that the Cons-
titution-makers did not trust Parlia-
ment to take decisions on these
matters.

Shri Viswamatha Menon: I am not
on that point. I am only at your
opinion about the fundamental rights,
According to you, the Parliament has
got the power to amend the funda-
mental rights. Then you put two
qualifications with regard to proce-
dure. When it comes to actual facts,
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naturaity, you do not agree that the
sovereign rights of Parliament should
be given to them to amend the funda-
mental rights. You want some res-
trictions like agreements of the State
Legislatures and all that.

Dr. Murti; Excuse me. What we
have submitted in a very humble way
are not restrictions on the right of
Parliament but only safeguards.

Shri K. Chandrasekharan; You have
stated in your note something about
Art. 13(2) in the second paragraph.
Do you think that if an amendment
to Art. 368 were to be made, that
amendment were to include gome
restrictions on fundamental rights
also? If the words “notwithstanding
anything contained in Art. 13(2)” are
incorporateq in Art. 368, would that
amendment not be adequate?

Shri P. Chandrasekhara Rao: No,
Sir. We have already explained that
point. The Supreme Court hasg taken
the view that Art. 368 is only a pro-
cedural provision. The mere incor-
poration of the word ‘notwithstanding’
may not help.

Shri K. Chandrasekharan: By virtue
of the provisions under Art. 368 and
359, the President may promulgate a
law or issue an order or action be
taken in respect of Art. 19 or any
other provisions in Part III. If the
President so declares, the Art. 13(2)
would not hit any law promulgated
‘or action taken or order jssued. What
is your view regarding this?

Shri P. Chandrasekhara Rao: It is
a constitutional matter on which we
are not certain.

Shri K. Chandrasekharan: So far as
Art. 368 with restrictions that you
have thought off are concerned, you
have told us what the restrictions
should be. You also know that with
regard to certain provisions and
amendments thereof there is a pro-
viso in Art. 368. Do you think that
if 60% of the State Legislatures
concur to such an amendment relat-
ing to restriction of Part III, that

would be all 1.ght? What is ;Ou-"

opinion on tha.?

Dr. Murti: We would not like that
to be called restriction but g safe-
guard. We feel that that would real-
ly meet the requirements to some
extent

Shri K. Chanaiasexharan: If a
Constituent Assembly were to be
convened, do you think that that
Constituent Assembly can be consti-
tuted by Members of both Houses of
Parliament?

Shri P. Chandrasekhara Rao: It
appears that the Constitution does not
permit Parliament to convene a Cons-
tituent Assembly. That is not to be
read into the residuary powers of
Parliament according to some consti-
tutional experts. And we do subs-
cribe to that view.

Shri K. Chandrasekharan: I am not
at the question of residuary powers.
I am just referring to the majority
judgment of the Supreme Court,
Even if such a contingency arises, the
residuary powers of Parliament may
be relied upon than to call for a
Constituent Assembly for making a
new constitutional change or chang-
ing that radically.

Then, Justice Hidayatullah has spe-
cifically said about that. If a Consti-
tuent Assembly were to be convened,
do you think that Constituent Assem-
bly consisting of the Members of both
the Houses of Parliament would be
adequate? What is your view if at
all you have any?

Shri P. Chandrasekhara Rao: We
do not Dbelieve in the necessity of

convening a Constituent Assembly at
all.

Shri K. Chandrasekharan: That is
why I put this hypothetical question.

Dr. Murti: If both Houses of Par-
liament decide to constitute them-



selves as a Constituent Assembly, we
have no objection or quarrel over
that hypothesis at all. We have
mentioned in our submission that the
present Parliament itself has the
right and authority to take those
amendments in their own stride.

Shri K. Chandrasekharan: You do
not approve of the method of referen-
dum for a constitutional amendment
relating to Part III

Dr. Murti: We have no particular
objection for that. It is possible.
And there is nothing legally objec-
tionable about that. But what I men-
tioned in my submission while ex-
plaining that position was that it was
expensive and time-consuming and
also that it would raise some doubt
whether the Supreme Court would
accept the legality of any verdict
given by the people in a referendum.

Shri K. Chandrasekharan: Do you
think that provisions in Chapter IV
of the Constitution stand on a par
with these contained in Chapter III?

Dr. Murti: We agree with the Sup-
reme Court that when there is conflict
between Part III and Part IV, the
former prevails. Part IV is also
equally important in our view.

Shri K. Chandrasekharan: What is
your view with regard to the margi-
nal notes?

Dr. Murti: It may create a problem.
On the basis of the marginal note,
presumably, the Supreme Court felt
tnat Art. 368 was a procedural provi-
sion. This amendment would make it
clear that Parliament has power to
amend every provision in the Consti-

tution. I have already mentioned
that.

Shri G. R. Patil: You have mention-
ed in your ‘'memorandum that oft-
repated tendency of the Legislature
to annul the effect of the Supreme
Court judgment by the constitutional
amendments at short notice without
much deliberation has been deprecat-
ed by various circles as not conducive
to the establishment of democratic
traditions, in that, they would appear

to represent an area of conflicts bet-
ween the judiciary and the Legisla-
ture. May I know, by accepting Mr.
Nath Pai’s amendment to the Consti-
tution, whether a conflict will arise
between the judiciary and the Legis-
lature?

Dr. Murti: Actually, this is an opi-
nion given by somebody. To offset
that we suggested that we should
accept Shri Nath Pai’s amendment.
There is no possibility of a conflict
between the judiciary and the Legis-
lature.
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tion including the provisions in
Part III',
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Dr. Murti: Pardon me. I won't be
able to answer you in Hindi. I have
to reply to your question in English,

Shri Deorao 8. Patil: Do you under-
stand my question?

Dr. Murti: On this point, as has al-
ready been clarified by the Chairman
as well ag Shri Nath Pai and other
Members, if by putting the wording
of the amendment in such a way as
to cover or offset the effect of article
245, which says ‘Subject to the provi-
sions of the Constitution’, if that can
be added, presumably you could, by
proper wording of the amendment,
avoid touching Art. 13(2).
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-Dr.. Murti: That we have mentioned.
But this almost comes to referendum.
We have already submitted and 1
agree that there is ng urgency, but
presumably Shri Nath Pai gnd all

those who support this feel that a
Joint Select Committee

Shri M. P. Bhargava: How will 2
years’ postponement amount to
referendum?

Dr. Murti: He said about eliciting
public opinion.
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“'Mr. Chairman: There you will have
to give some thought to the other as-
pects of the judgment. What is your
view regarding the new innovation
that has been introduced by their
Lordships, i.e. the doctrine of pros-
pective over-ruling. If that doctrine
is not accepted, what would happen?
Is that doctrine likely to be accepted
by judicial verdict next time? That

is also a problem. Have you given
some thought to it?

.- -Shei P. Chandrasekhara Rao: About
that doctrine, it is not the opinion of
the majority of the Judges because
Justice Hidsyatullah - does not subs-

cribe to that view. He subscribes to
the doctrine of acquiescence. We
cannot say that it has been accepted
by the Supreme Court.

Mr. Chairman: To that extent it is
correct.

Shri Nath Pai: The Chief Justice
has, to save the disastrous consequen-
ces of the majority judgment, resorted
to the doctrine of prospective over-
ruling, for the first time, introducing
it in the Indian judicial system. This
is a doctrine mainly prevalent in the
United States, but if the judgment
was to be applied, a judgment which
over-rules everything previously
given by the court, that is, the sancti-
ty of the Supreme Court judgment,
in order to get out of this predica-
ment, the Supreme Court, therefore,
adumbrated, for the first time, the
doctrine of prospective over-ruling,
but, as the witness is testifying, this
is subscribed to, out of 11 Judges, by
five judges; Justice Hidayatullah has
written a separate judgment. Starre
decisis would have been the real
thing, but that was not accepted.

Now, I do not want to ask any
question. For two days my proposal
was being assailed very independent-
ly and very effectively. As 5 change
we had the honour of listening to some
one who was strongly, as I said, sup-
porting my amendment. 1 appreciate
this support from those who are mak-
ing a special study of the Constitu-
tion,

Do I understand you clearly:

(a) that you regard Parliament as
a competent body to amend any part
of the Constitution including Part III
in which the fundamental rights are
incorporated?

Dr. Marti: I have already said ‘Yes’,

8hri Nath Pai: You think that the
present amendment proposed by Shri
Nath Pai is necessary, that it needs
certain modifications further in order
to obviate the possibility of the
amendment being struck down by the
Supreme Court on the possible
ground ¢that it conflicts with Art.
13(2)?



Dr. Murti: Yes, Sir,

Shri Nath Pai: And, finally, you
would like to make two submissions:
onc regarding the amendment, that
the amendment, when carried, is
required to-day under proviso to Art.
368, to be ratified by the States and
you would like any amendment to
Part III also to be subject to such
ratification?

Dr. Mwrti: Yes, Sir,

Shri Nath Pai: You
constructive proposal
embryonic stage. I am not so quite
sure. 1 deliberately left out whether
the amendment of the marginal note
is really called for, but that is a di-
flerent thing. In any way under Mar-
shall’s canon of interpretation it is
only of minor significance. The Chair-
man is right in drawing our attention
to it. It is the substance that we are
dealing with,

have a
in an

Shri A, N, Mulla; When Art 368
‘is amended, the marginal note has to
be amended in accordance with the
contents.

Shri ‘Nath Pai: You have, in an
embryonic stage, a suggestion that
you have placed before us that there
should ‘be a body which should be
charged with the task of permanently
observing, scrutinising, evaluating
and assessing the working of the Con-
stitution. You yourself would like to
give wome time to formulate your idea
in more precise terms. But to-day
you want that the Parliament should
have the benefit of expert advice
available to it on the working of the
Constitution. How this bedy should
be composed of, how. this body should
work—you may need time. May I,
therefore, suggest to you that you
should givic some more thought to it
yourself and try to give this Com-
mittee—though it is not strictly ma-
terial to the Bill before us— a useful
suggestion, a ‘more concrete proposal
on those lines?

'Br. Murti: Thank you.
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"Shri Nath Pai:

Thank you very
much.

I have done.

‘Shri A, P_ Chatterjee: 1 preface
my question with this observation
that I agree with the suggestion made
in your comments that perhaps Art,
13(3) should also be amended. But
my question is directed mere'y to
elucidate certain problems that may
arise out of this. Now, I will refer
you to an opinion given before us
by a learned witness, that even if
Art. 13, sub-artiele (3) is amended to
say that ‘law’ does not include am-
endment of the Constitution, that
amendment may also be liable to
be challenged in the Supreme Court.

Dr. Murti: Yes, Sir,

Shri A, P, Chatterjee: What is
your opinion in regard to that?

@hri P. .Chandrasekhara ‘Rao: ‘Per-

) haps that doubt has some basis in

the sense that Chief Justice Kania in
Gopalan’s case has pointed out that
Art. 13 is there only by way of
abundant ceaution and that even in
the absence of that provision, the
Supreme Court will have the same
rights to declare Acts of Parliament
unconstitutional if they are found to
be inconsistent with provisions of
Part III. We are not very sure.

Shri A. P, Chatterjee: In the
majority judgment it is said that if
the amendment made or to be made
under Article 368 conflicts with Arti-
cle 13(2), then it is ultrg vires, The
raison d’etre of the amendment is
bad because it wants to restrict the
Fundamental Rights, The wraison
d’etre ig it conflicts with Article 13(2)
because law includes amendment of
Constitution and under article 13(2)
you cannot make any law which re-
stricts the fundamental rights, In
view of that, if article 13(2) is made
innocuous by providing that law does
not include amendment of the Con-
stitution, then could any amendment
under Article 968 be éffectively chal-
lenged in the Supreme Court?



Dr. Murtl: we were  discussing
this problem before coming to this
Committee, Actually there js a pre-
dominant view that article 13(2) need
not be touched at al] if we amend
Article 368 in g Proper way; it can
be obviated. If we amend article
13(2) saying that law does not in-
clude constitutiona) amendments,
whether the Supreme Court would
accept it or not, I cannot possibly

visualise, But there is a possi-
bility .

Shri Nath Pai: Mr. Chatterjee has
very cogently put forward his argu-
ment. Article 368 is controlled by
13(2) which precludes any amend-
ment, Under that judgment 13(2)
cannot be amended, This is a very
important point which Mr. Chatterjee
has raised. Article 13(2) is the con-
trolling article. The question is not
that we cannot amend any Funda-
mental Rights, but Article 13(2) pre-
vents from doing it in e positiva
manner, Therefore, it is suggested
by some friends that we shall have to
amend Article 13(2) by interpolation
or incorporation of the words “law
does not mean constituent law or
amendment of the Constitution”,

Shri A. N. Mull2: In the body of
the majority judgment no mention
has been made that amendment of
Part III can be made, They have
visualised the possibility of a mention
being made in 368 of an amendment.

Shri Nath Pal: According to this
judgment Part III is not amendable.
If that be the case, how do we amend
13(2)? The Supreme Court holds that
we are not competent to amend 13(2).
Part III ig not amendable by Parlia-
ment., Once you accept that, how
do you get the competence to amend
13(2)?

Shri A. N. Mulla: Once you amend
Article 368, then the Supreme Court
will have to consider how it affects
Article 13(2),

Shri A. P. Chatterjee: The diffi-
culty in amending Article 13(2) has
been raised here by learned witnesses

who have given evidence yesterday
and day before. Actually the Supreme
Court has said that the fundamental
rights cannot be amended not be-
cause they are fundamenta] rights but
because 13(2) is there, If 13(2) is
amended to say that law here does
Not mean amendment of the Constitu-
tion can it be rationally said that
Article 13(2) cannot be amended be-
cause of Article 13(2)?

Shri P, Chandrasekhara Rao: There
is one important point, Article 13(2)
has been brought into the picture
because of Article 245 Article 245
confers legislative powers on Parlia-
ment. Perhaps that Article itself
could be amended to obviate the
difficulties.

Shri A. P. Chatterjee; That will not
solve the problem.

Shri Jairamdas Daulatram: The mat-
ter is so complicated and the wit-
nesses must be given time to formu-
late their views; they represent a res-
ponsible body.

Shri A, P. Chatterjee: Will you
look into this matter thoroughly and
submit your comments before the
Committee concludes its judgment.

Dr, Murtl: We will do that.

Shri A, P, Chatterjee: In the pen-
ultimate para of your comments you
have talked about setting up a Con-
stitutional Review Committee, Do I
understand you to mean that there
should be a permanent Standing
Committee like the PAC or the Esti-
mates Committee of Parliament?

Dry Murtl: This point .has been
summarised by Shri Nath Pai and
this was discussed at length and we
have agreed tg look into this keep-
ing in view the rules of procedure
of Parliament, how Parliamentary
Committees are appointed etc.

Shri Jairamdas Dauktram: One
kind of Committee will be which
will be continuously, constantly



studying and examining and suggest-
ing, There is another kind of Com-
mittee which is more like a reference
committee; it goes into the matter
when an issue is brought to its notice.
If there is a Committee continually
sitting and observing what is happen-
ing, then there is likely to be an
element of instability in the decisions
and it may create an atmosphere
which in my opinion may not be
wise; it may not be desirable to have
such a committee.

Shri A. P. Chatterjee: In the
same penultimate para you have
said that such a Joint Committee
might secure valuable guidance from
Article 109 of the Charter of the
United Nations, which provides for a
General Conference of the members
of the United Nationg for the pur-
pose of reviewing the Charter at stat-
ed periods. The analogy if all to the
United Nations lies in this fact that
we are a union of States, On that
analogy, do I understand you to mean
that before the Constitution is am-
ended, there should be a general con-
ference of the legislators of all the
legislatures of different States,

Dr. Murtli: No, Sir. This point
also was discussed at length. That
was not our intention, As we have
mentioned, we were told the analogy
to the United Nations does not really
conform to what we have in India,
The analogy was taken from the
United Nations Charter. so we just
mentioned that one. It does mnot
really apply in toto to what the sys-
tem ig in India.

Shri A. P, Chatterjee: In conclu-
sion. I also must say, as Mr. Nath Pai
has also gaid, that youy are the very
healthy exception, in my view, to the
evidence that we have been hearing
8o far exception in favour of the Bil'
introduced by Mr. Nath Pai.

Shri Tennet! Viswanatham: I don’t
want to express an opinion on the
nature of the evidence given, There
is a possibility of wide difference of

opinion upon this. Having regard to
the adjectives which are being used,
I would refer to the judgment, It
says: “The aforesaiq discussion leads
to the following results....” About
‘prospective over-ruling’, the judg-
ment said in clause (4): “On the
application of the doctrine of ‘pros-
pective over-ruling’, as explained by
us earlier, our decision will have only
prospective operation and, therefore,
the said amendments will continue
to be valid”.

That is to say even in case of any
difference of opinion g8 regards
other decisions, so far as the validity
of amendments accepted till the
Seventeenth Amendment is concer-
ned, that will stand good for all
times, Am I right in that inference?

Dr. Murtl: Yes, Sir.

Shri Tennetl Viswanatham: There
will not be any kind of action.

Shri P. Chandrasekharg Rao: We
are not sure,

Shrl Nath Pai: I am saying about
this part of it, It is a very important
question. The Judgement says that
judgments were wrong. It is clearly
stated that the judgments are erro-
neous,

Shri Tennetl Viswanatham: We
set aside a law but action taken un-
der the law is always not set aside.
That is why the Judges were very
carefu] in saying “on the application
of the doctrine of ‘prospective over-
ruling’, a8 explained by us earlier,
our decision will have only prospec-
tive operation and, therefore, the
said amendments will continue to be
valid”. You agree with that.

Dr. Murti: Yes,

Shri Tenneti Viswanatham: Then
in the last paragraph the conclusion
that they draw is this; “As the Con-
gtitution (Seventeenth Amendment)
Act holds the fleld, the validity of the
two impugned acts, namely so and so,
cannot be questioned.



What is the effect of this sentence?
This is the 6th conclusion drawn by
them in the Judgment,

Dr. Marti: Unfortunately, we were
never given that Judgment which you
are reading, What we have are ex-
tracts from the judgment.

Shri Tenuetl Viswanatham: 1Is it
not yet reported?

Dr. Murti: It has not been report-
ed—not the full text of the judgment,

Shri Tenneti Viswanatham: No
Law Report has given it,

Dr. Murti: No.

Shri Tenneti Viswanatham: It says
17th amendment helds the fleld. 1
want to know the implication of tiis,
Is the- 17th amendment valid
now or it is invalid today?

Shri P. Chandrasekhara Rao: A
view has been expressed that they
will be valid only until the date of the
judgment.

Shri Nath Pai: It will not be fair
to continue with the questioning. Tt
is a very important question and they
have not seen that judgment.

P

.Shri- Tennetl- Viswanatham: The

tenor of questions has been proceed-

ing on a particular basis. Unless the
witnesses as well as all of us know
fully the implications of the judg-
ment, there is no point in hurling
questions.

Shri A. P; Chatterjee: May 1 inter-
rupt. You must not forget that the
application of Golak Nath was dis-
missed by the Supreme Court and the
application of Golak Nath related to
the question whether 17th  amend-
ment is ultra vires or not. When the
Supreme Court dismissed that appli-
cation, naturally Supreme Court le-
gally did not declare 17th amend-
ment ultra vires. The 17th amend-
ment holds the field. What they have

said is that by virtue of ‘prospective
over-ruling’, any further amendment
of fundamental rights under Art. 368
will be bad.

Shri P. Chandrasekhara Rao: I do
not look at it from that point of
view. If I have understood the judg-
ment correctly, it has been stated by
many writers that Supreme Court
merely said that the 17th amendment
is valid only until the date of judg-
ment,

Shri Nath Pai: No. No.

Shri Tenneti Viswanatham: Since
the judgment was not before you, I
do not want to pursue that aspect. I
will ask questions on one or ‘two
general aspects, because we have
covered the fleld. )

Mr. Chairman: 1t says: “As the:
Constitution (Seventeenth Amend-
ment) Act holds the field, the vali-
dity of the two impugned acts,
namely, the Punjab Security of Land
Tenures Act X of 1953, and the My--
sore Land Reforms Act X of 1963, aw
amendeqd by Act XIV- of 1985, cannet’
be questioned on the ground that they
offend Arts. 13, 14 or-31 of .the Con-
stitution”.

Shri Tenneti Viswanatham: 1 want.
to know  something about . .fynda-.
mental rlghts Why do you call them
‘fundamental’! -

Shri P. Chandrasekhara Rao: Be-
cause they are basic, which people in
a democratic society shoulq enjoy.
They are the minimum rights. They
have been declared fundamental by
the international community also in
several documenis—Universal Decla«
ratjon of Human Rights, the two in-
ternational covenants ete.

Shri Tenneti Viswanatham: There-
fore, they are, in the langyage of the
famous American fighter for indepen-
dence “inalienable rights”.

Shri P. Chandrasekhara Rao: We.
don't say ‘inalienable’ in the sense that
they cannot be taken gway under any:
circumstances.



Shri Tenneti Viswanatham: The
word ‘inalienable’ was used by an
American patriot. Do you know it was
also used by Jawaharlal Nehry in the
‘Quit India’ Resolution that people
have gct certain inalienable rights.
Will I be right in saying that at the
time of framing the Constitution,
therefore, the substratum of inalien-
able rights was reduced to funda-
mental rights?

Shri P. Chandrasekhara. Rao: Once
again I would say, they are minimum
in the sense that they are absolu-
tely fundamental, but we do not ac-
cept the view that they are funda-
mental in the sense that they should
not be taken away under any circum-
stances.

Shri Tenneti Viswanatham: There-
fore, although they are fundamental,
although they are the minimum rights
that the people should have, they can
be taken away. The Constitution says
that it is the people who give this
Constitution unto themselves, and in
so doing they reserve certain rights as
fundamenta] rights. Therefore, will it
be right to say that only the people
who have reserved those rights must
take them away, not Parliament
which is only one wing of the sove-
reign body functioning,

‘Dr. Murti: People have the right,
but after all Parliament
the .people.

Shri Tenneti Viswanatham: There-
fore, people have always got a ma-
chinery through which they can ex-
ercise sovereignty, Parliament is one
of the instruments.

Dr. Murti: Yes, Sir.

Shri Tenneti Viswanatham: So far
as the legislation js concerned, it is
the only insirument. If they want
to take it away, the people who
have reserved those rights must tell
the Parliament that these rights here-
after wil] be taken away, because it is
stated: We give this to ourselves.

represents .

Shri P. Chandrasekbhara Rao: How
will they express their will to Parlia-
ment?

Shri Tenneti Viswanatham: That is
why I am going step by step. There-
fore, they gave those certain rights.
They have created three wings: the
administrative wing, the judiciary and
the legislature, And according to the
people who gave this Constitution all
these are equally fundamental. One
cannot function without the other.

Shri P. Chandrasekhara Rao: Yes.

Shri Tennetl Viswanatham: If that
is so, then why do you say that fun-
damental rights have got g - higher
status than the others.

Dr. Murti: Art. 368 is an amend-
ing process. This should be treated
like any other Parliament Act.

Shri Tennetl Viswanatham: After
all they were interpreting the Consti-
tution. There are ¢two aspects. We are
also mixing them up. One is absolu-
tely legal, i.e. the interpretation o!
the Constitution. The other-is the
view of the life. This constitution-
governs our life. Our life- moulds the
shape of the Constitution. The legal-
interpretation also is different. But
sometimes we are likely to mix them

up.. .

‘Shri P. Chandrasekhara Bao: But
they were concentrating on what may
be called the constitutional, the legal
aspect, not the other.

Shri Tenneti Viswanatham: I was
about to say that. The whole inter-
pretation arose not on social factors,
not on economic factors. The entire
judgment I read twice in order to see
whether the judges were influenced
by social, economic considerations or
only they were merely ‘cold-blooded’
when they were analysing the various
Articles of the Constitution. We ac-
cept their interpretation and therefore
it is our intention to give substantive
power to the Parliament and this am-
endment is there. To that extent you
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are agreeable. The only question is
that if it is done, then what is the
position of fundamental rights? It you
bring them into the proviso under
Article 368, are you lowering the
status of fundamental rights or are
you giving them a higher status,

Shri P. Chandrasekhara Rao: Higher

status, I

Shri Tennet! Viswanatham: The
Constitution has given a higher
status; you are lowering them. Al-
though they are fundamental rights,
they can be reduced.

Dr, Murti: They can be amended.

Shri P. Chandrasekhara Rao: To en-
large the scope.

Shri Tennetl Viswanatham: What is
enlargement to one will be g reduc-
tion to another. What are fundamental
rights? They are the rights of the
people against the rights of the State.
Therefore, if you extend the people’s
rights, the State rights are decreased.

One of the witnesses stated that the
Constitution cannot be amended gt all
under this, unless you create another
machinery and he suggested that
under Article 248 we can have a re-
ferendum because 248 gives you com-
plete residuary power on any subject
which is not covereq by the Concur-
rent List or the. Union List. There-
fore, he suggested referendum. What
is your opinion on that?

Dr. Murtl: As far as referendum is
concerned, there is no particular diffi-
culty and there is no legal objection.

Shri Tenmetj Viswanatham: Your
only objection is that it is costly,

Dr. Murl:
money.

This takes time and

Mr. Chairman: Will our electorate
understand the jssue? Will they be
capable of grasping it or they might
be swayed by just emotions.

Dr. Murti: We also thought of that,
but I avoided using this argument for
the simple reason that the very electo-
rate has elected all of you as their
representatives, I could not possibly
think of doubting their integrity or
intellectual ability to decide the ques-
tiong involved.

Mr. Chairman: Have they enough
wisdom to grasp these complexities?

Dr. Murti: We thought of that, but
we did not want to put ourselves in
that situation, questioning their intel-
lectual ability.

Mr. Chairman: Why people cannot
question us?

Dr. Murtl: People
you, Sir.

Mr. Chairman: You have helped the

can question

deliberations of the Committee, no
doubt. I thank you Mr. Murtj and
Mr. Chandrasekhara Rao. If  after

some time you can give us some con-
crete suggestions, the Committee
would welcome them. You can give
some more thought to it.

Dr. Murti: Thank you.

(The witnesses then u_:ithdrew)
(The Committee then adjourned)
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Shri R. S. Gae;

(The witness was called in and he
took his seat):

Mr. Chairman: I am glad, Mr. Gae,
that you have offered to give us the
benefit of your views in your person-
al capacity. I would like to inform
you that your evidence shall be
treated as public and is liable to be
published, unless you specifically de-
sire that all or any part of it is to
be treated as confidential. Even
then, it is liable to be made available
to the Members of Parliament,

You have studied the recent judg-
ment of the Supreme Court. From
your speeches that are reported in
the press, it scems you have some
suggestions to offer so that the inten-
tions of the founding fathers of our
~onstitution would be maintained.
We would like to know your views
about this constitutional amendment
in all its aspects.

Shri Gae: Mr. Chairman and mem-
bers of the Committee, I take this
opportunity of thanking you for giv-
ing me a chance to express my views
regarding the Supreme Court judg-
ment on the Golak Nath case and re-
garding the various remedies which
could be adopted to solve the diffi-
culty. I would make it clear that the
viewg I am going to express are in
my individual capacity, as a citizen
of India and as a student of constitu-
tional law and they should not be con-
sidered in any way as reflecting the
views of the Government of India,
though I am connected with it as the
Head of the Department of Legal
Affairs,

Before coming to the recent judg-
ment in which the Supreme Court

had the occasion to consider the con-
stitutional validity of the First, Fourth
and Seventeenth Amendment Acts,
I would like to tell briefly the rea-
sons why Parliament deemed it ne-
cessary to enact those Amendment
Acts. The first amendment Act was
passed by Parliament in 1951. Soon
after the commencement of the Con-
stitution. it wag brought to the notice
of the Central Government by some
State Governments that judgments
given by some High Courts like those
of Patna, Allahabad and Nagpur,
came in the way of agrarian reform
policy of the Central and State Gov-
ernments, which is adumbrated more
or less in the Directive Principles
contained in article 39. Some High

"Courts took the views that the agra-

rian land reform legislation violated
article 13(2), Some States and land
owners moved the Supreme Court in
the matter and 3 cases were pending
before the Supreme Court in 1951.
Subsequently, to avoid any further
delay, a request was made to the
Centra] Government to amend the
Constitution. This led to the First
Amendment Act of 1851, Briefly, that
amendment inserted two new articles
31A and 31B. Article 31A deals with
the saving of laws providing for ac-
quisition of estates, etc. and article
31B was inserved for safeguarding
certain Acts, and regulations specified
in the Ninth Schedule from being
challenged on the ground that they
violate the provisions of article 13(2).
By this method 13 Acts and Regula-
tions were inserted in the Ninth Sche-
dule implying that they were immune
from challenge in a court of law as
violating the provisions contained in
Part IIL

Subgequently in 1951 the validity
of the Conmstitution (First Amend-



ment) Act itself came before the
Supreme Court in Sankari Prasad's
case. After careful examination, the
Supreme Court took the view that
articles 13(2) and 368 must be con-
strued having regard to the well-
known principle of harmonious con-
struction, so that article 13(2) must
be read subject to article 368. On
that basis, the Supreme Court held
that the word ‘law’ referred to in
article 13(2) meant rules and regu-
lations made by Parliament and State
Legislatureg in the exercise of their
ordinary legislative power and not an
amendment of the Constitution made
by Parliament in exercise of its con-
stitwent power, In other words, the
Supreme Court drew a distinction
between making of 1aw by the ordi-
nary legislative procedure on the one
hand and the amendment of the
Constitution by following the proce-
dure laid down in article 368 on the
other. Thus the Constitution (First
Amendment) Act was declared intra
vires by the Supreme Court.

Now I will come to the Constitu-
tion (Four‘h Amendment) Act. 1885.
This Act became necessary in view of
the Supreme Court judgment in the
well-known Bela Banerjee case, In
this case. the Supreme Court took
the view that compensation payable
for compulsory acquisition of pro-
perty wunder artitle 81(2) is the just
equivalent of what the owner has
been deprived of at or about the time
of acquisition of the property. When
this judgment was given by the Sup-
reme Court, various State Govern-
ment and the Central Government
found a great deal of difficulty in
giving effect to the social pattern of
life on which our Constitution is
based. It was considered that this
jwdgment came in the way aend,
therefore, something should be done,
| whereby the question of compensation

payable on the basis of the Supreme

Court interpretation of the expres-
) sion ‘“compensation” could be avoid-

ed. In view thereof. the Constitution

(Fourth Amendment) Act was enact-

ed which virtually provided that the

quantum of compensation payable

for the land acquired shall not be a
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justiciable issue and, therefore, can-
not be questioned in a court of law.
Seven more Acts were added in the
Ninth Schedule to the Constitution.
The second amendment made was that
by “acquisition” js meant only the
taking away of the property, either
by the State or by a corporation

owned or controlled by the State.
There are important amendments
made by the Constitution (Fourth

Amendment) Act,

Now I come briefly to the Consti-
tution (Seventeenth Amendment)
Act, 1964. In two cases, one from
Madras and another from Kerala, the
Supreme Court took the view that
the word “estate” as deflned in arti-
cle 31A must be given a narrow con-
struction. In view thereof, it was
felt by some of the State Govern-
ments that this interpretation again
came in the way of giving effect to
the socialist pattern of saciety based
on our Constitution, So, they re-
quested the Government of India to
move in the matter and that led to
the amendment of the Constitution,
called the Constitution (Seventeenth
Amendment) Act whereby the defini-
tion of “estate” was expanded and,
further, 44 more Acts were included
in the Ninth Schedule, making them
thereby immune from challenge as
violating any of the provisions con-
tained in part III of the Constitution.
The validity of this Act was upheld
in Sujjan Singh’s case.

From the summary of these three
Amendment Acts I am just trying to
point out that these Acts became
necessary in view of the fact that
some of the judgments given by the
Supreme Court, in the light of the
provisions contained in Part III of
the Constitution, came in the way of
the Directive Principles of State
Policy contained in Part IV. In ot.hgr
words, these amendments, which pri-
marily related to the fundamental
right to property, became necessary
with a view to harmonising the pro-
visions of Directive Principles o‘f State
Policy contained in Part IV with the
provisions on Fundamenta]l Rights



contained in Part III. In other words,
the amendments were made by Par-
liament in its wisdom to avoid con-
flict between the provisions contained
in Part IV and Part IIL

Now I will come to the judgment
of the Supreme Court in Golak Nath’'s
case As you all know, this judg-
‘ment given by the Supreme Court
‘makes history or landmark in the
"entire country. It was for the first
time in the history of India that the
Full Court of 11 judges was consti-
‘tuted; but, unfortunately, the judg-
ment given by the judges is not un-
_animous, Six judges gave a majority
‘judgment and the remaining 5 judges
gave what is known as the minority
judgment. Now I will tell in g nut-
shell what is the majority judgment
and then offer my comments on the
aiternative methods which can be
availed of by Parliament to get over
the difficulty in the matter.

The first point held by the Sup-
reme Court is that articles 368 is an
article merely dealing with the pro-
cedure to amend the Constitution, In
other words, according to the Sup-
reme Court, the power to amend the
.Constitution is not contained in arti-
cle 368. The next point made by the
Supreme Court is that the power to
amend the Constitution is contained
in. the residuary power of legislation
gvailable to Parliament under article
248 and entry 97 of the Union List.
It was further held by the Supreme
Court that the definition of “law” as
‘contained in article 13(2) of the Con-
stitution should be construed as
“meaning not only the rules and regu-
lations made by Parliament in exer-
cise of its ordinary legislative power
‘but also any amendment of the Con-
" stitution made by Parliament in exer-
cise of its constituent power. In other
“wonrds, the Supreme Court over-ruled
"its ‘previous decisions in the case of
‘Sankari Prasad and Sajjan Singh,
‘where the court had taken the view
‘that law does not mean amendment
of the Constitution.

'The mext point held by the Sup-
‘reme Court is that the amendment
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of the Constitution, if it is made here-
after, that is, after the date of the

judgment of the Supreme Court,
namely, 27th February 1967, ‘such
amendment, in so far as it takes

away or abridges any of the funda-
mental rights guaranteed by Part III.
must conform to the requirements of
article 13(2) of the Constitution. In
other words, after the 27th February
1987 Parliament cannot amend the
Constitution, taking away or abridg-
ing the fundamenta]l rights guaran-
teed by Part-III of the Constitution.
That is the main point on which we
have to examine the matter in detail,
in all aspects.

The Supreme Court further held
that the ‘Constit4tion First, Fourth
and Seventeenth Amendment Acts
were ultra vires in the sense they
violated the provisions contained in
article 13(2) of the Constitution and,
therefore, void; but,. at the same
time ' though the Supreme Court held
that these three Acts are void, by
relying on the doctrine of “prospcc-
tive over-ruling”, it took the view
that they must be treated as valid and
subsisting, but henceforth, in future.
it would not be open to Parliament
to amend the Constitution so as to,
take away or abridge in any way the
fundamental rights guaranteedq by
Part III of the Constitution. In other
words, these three amendment Acts
were safe from challenge under arti-
cles 13(2) of the Constitution, accord-
ing to the majority view of the Sup-
reme Court,

Now I will tell in a nutshell what
is the effect of the majority decision.
According to the majority decision,
the Constitution First Amendment,
Fourth Amendment and Seventeenth
Amendment Acts are valid, even
though they violateq the provisiuns
contained in article 13(2) of the Con-
stitution. Inasmuch a3 these three
Acts have been 'Jeclared by the Sup-
reme Court as valid, it follows that
any statutes enacted either by Par-
liament or by State Legislatures in
pursuance of these three Amendment
Acts would also be valid and effec-
tive in law. It further follows that



any.-action -taken either by the Cen-*
tra] Government or the State Goveirc-
ments in pursuance of these three
Amendment Acts, or statutes enacted
in pursuance thereof would be valid
and effective. But a mandate has
been laid down by the Supreme Court
that in future Parliament shall not
pass any law. which has the effect of
taking away or ab:idging the fundu-
mental rights guaranteed by Part III
of the Constitution.

With great respect to the Supreme
Court, [ feel that while giving this
juwigment the Supreme Court has not
carelully considered the impact or
Part IV or the Constitution in rela-
tion to Part III of the Constitution. I
have already pointed out that the
Constitution First Fourth and Seven-
teenth Amendment Acts were enact-
¢i by Parliament primarily with a
view to giving effect to the land re-
formg and other policies of the Gov-
ernment so as to avoid conflict bet-
ween the provisions contained in [’art
IV and Part III of the Constitution.
It is a matter of regret that even
though this aspect of the matter was
fully argued before the Supreme
Court, the Chief Justice pointed out
that it might be possible that Part
III and Part IV could be harmonised
and reasonably enforced.

It is just merely begging the {ues-
lion; if T may say so with due res-
p2ct to the Supreme Court. the Sup-
reme Court has not paid proper at-
tention as to how these two Parts
could be made to harmonise with
each other.

Now, I will make a few observa-
tions regarding the doctrine of “pros-
pective overruling”, According to the
Supreme Court, even though these
three Amendment Acts are bad, in-
asmuch as they went against the pro-
visions of artizles 13(2), on the doc-
trine of “prospective overruling” they
shoul.d be treated as valigd and effec-~
tive in law. They further held that
henceforth no amendment should be
made to the Constitution which would
be affected or hit by the provisions of
article’ 13(2) of the Constitution.

"

Here also, with due respect to tae
Supreme Court, I beg to differ on tie
point, Article 13(2) says:

“The State shall not make any
law which takes away or abridges
the rights conferred by. this part
and any law made in contraven-
tion of this clauses shall, to the
extent of the contravention, be
void.”

‘That means, the ‘mandate given by

article 13(2) is that a law affecting
the fundamental rights is void and
void means, void gb initio, as if it 18
no existing in the statute book.

In this connection I may bring to
the notice of the Chairman and hon.
Members the observations made by
Professor Cooley in his well known
book on Constitutional Limitations
wherein he observes:—

“A gtatute void for unconstitu-
tionality is dead and cannot be
vitalised by a subsequent amend-
ment of the Constitution remov-
ing the constitutional objection.
but must be re-enacted”.

I may further add that the observa-
tions made by this well known author
have been quoted with approval by
the Supr.me Court jtself in the Saghir
Ahmed’s case. Wherein, the Supreme
Court took the view that if any law
enacted by Parliament came in con-
flict with the provisions contsined
in article 13(2) of the Constitution,
such law must be treated as non-
existent and considered as if it was
dead for all times. Knowing fully

‘well that this is the position, it is sur-

prising that the Supreme Cogrt in
Golak Nath’s case took the view by
adopting the doctrine of “prospective
overruling” applicable in the USA
that these three Amendment Acts
should continue to be valid. The
well-known principle is that the func-
tion of a Court, including the Sup-
reme Court, is just to construe or
interpret the Constitution and not to
legislate in the matter. With -due



respect, 1 fee] that the construction
given by the Supreme Court as afore-
said has virtually the effect of adding
something in article 13(2), which spe-
cifically says that a law made by Par-
liament going against the fundamen-
tal rights is void. My strong feeling
ia that this amounts to making of
Law or legislation which, with due
respect, is not the function of the
Supreme Court but only the function
of Parliament,

‘The Supreme Court has held that
‘law’ as used in article 13(2) must
be construed as referring not merely
to law made by Legislature or Par-
liament in the exercise of its ordi-
nary legislating power but alsy in-
cluding an amendment of the Consti-
tution made having regard to the
procedure contained in article 388.
Here also, with due respect, I feel
that the view taken by the Supreme
Court is not sound and requires re-
consideration.

First of all, thig view goes againsi
the unanimous view taken by five
Judges of the Supreme Court in
Sankari Prasad’s case and also by the
majority Judges, namely, three
Judges, in Sajjan Singh’s case. This
is also against the view taken by ilve
minority Judges in Golak Nath’s case.
In other words, this is the view taken
by six Judges in Golak Nath's case
and two Judges in Sajjan Singh's
casé, that means, this is a view taken
by eight Judges vis-a-vis the view
taken by 13 Judges, if we look to the
number of Judges in all the three
cases.

. Be that as it may, as the view has
been expressed by the Supreme Court
as the Ful] Court, we have to look
only at the majority and the view at
present is that the definition of law’
ag contained in article 13(2) includes
the smendment of the Constitution.

. Shri Nath Pal: There were not 21
Judges but only 19 Judges because
two Judges, namely, Mr. Justice
Wanchoo and Mr. Justice Hidayatulla,
were common. So, 12 Judges are for
what I hold and 7 against.

98

Shri Gae:; 1 might stand corrected
in the matter.

I may further point out that, when
it is contemplated that some legisla-
tion should be enacted by Parliament
the Constitution framers have jadaz an
express legislative procedure contain-
ed in articles 107 to 117 includes in
Chapter II of Part V of the constitu-
tion. I am just bringing to your notice
that the legislative procedure for
making laws is contained in articles
107 to 117 of the Constitution, but the
procedure for an amendment of the
Constitution, it is significant to note,
is not “included in Chapter II of Part
V of the Constitution but is included
in a separate part by itself, namely,
Part XX of the Constitution which is
headed “Amendment of the Consti-
tution”.

In other words, according to my
view, the "amers of the Constitu-
tion considered that the making of a
law in exercise of the ordinary legis-
lative powers of Parliament and
State Legislature; je quite separate
ang distinct from the amendment of
the Constitution which is specifically
provideq for in Part XX of the Cons-
titution. My view therefore is that
‘law’ as used in article 13(2) should
be construed as meaning merely law
enacted by Parliament or State
Legislatureg in exercise of their ordi-
nary legislative powers’ and not an
amendment of the Constitution made
by Parliament in exercise of its cons-
tituent power contained ip article 388
of the Constitution.

Now I am coming to the most im-
portant part. What are the alterna-
tive; available to Parliament for the
purpose? I wish, first of all, to spe-
cify five alternatives which, in my
view, are relevant for the purpose of
our considera‘ion and then offer my
comments as ‘to which alternative
should be treated as the most expe-
dient in the circumstanceg of the case.

Shyi Jairamdas Daulatram: Wogld
you not just deal with that alternative
instead of going to the others?



Shri Gae: Day before yesterday I
noticed that some of the hon. Mem-
be.s raised questions about the vari-
oug alternatives; so, I thought, I might
explain in g nutshell the five alerna-
tives and point out how far these al-
ternatives are relevamt or not.

Shri M. Y. Saleem: That you have
given in your memorandum. If you
want to add anything, we have no
ubjection.

Shri Gae:
shell.

The first alternative js to move the
Sup.eme Court to reconsider its
decision in Golak Naih’s case. My
feeling is that it is too premature at
this stage o move the Supreme Court
in the matter. The judgment has
been given as recently as on the 27th
February, 1967, and no special cir-
cumstances have occurred since then
which might be trcated as inducive
or conclusive to induce the Supreme
Court to reconsider i.s judgments.
When a judgement is required
to be reconsidered there must
be a  likelihood in  the mind
of  the authorities concerned, of
obtaining a unanimous or practi-
cally unanimous view from the Sup-
reme Court jn respect of a matter
about which a review or revision is
asked for. In the present cage the
majority being six to five, it jg extre-
mely difficult at this stage to persuade
the Supreme Court to give a revised
Judgment, if any application is made
for that purpose. From that point of
view, my feeling is that we should, try
to find out some ways and means by
which the rigour of the Supreme
ert decision be reduced in the first
instance and then examine whether
the Supreme Court shoulg be moved
fmf that purpose or not. From this
Point of view, my submission is that
this course is not practicable at the
present time.

I will tell it in a nut-

The second course which was been
raised by some of the jurists and
Parliamentarians is to request the
President to make g reference to the
Supreme Court under Article 148(1)

of the Constitution. Thijg course also,
I would submit, js not sound for some
reason; which I shall briefly give now,
The very first thing is that when the
Supreme Court exerciseg jurisdiction
under Art. 143(1), its jurisdiction is
merely an advisory one; the opinion
given by the Supreme Court is just
treated as ap opinion and is not treat-
ed as the judgment of the Supreme
Court given in a case decided by it.
There is a possibility that the Supreme
Court might refuse to give an opinion
because Art. 143(1) itself does not
impose an obligation to give such en
opinion; it is left to the discretion of
the Supreme Court whether an
opinion should be given or not, and
in case the Supreme Sourt, in is
wisdom, refuses; to give an opinion,
then we might not be wiser in any
way by moving the Supreme Court in
the matter. At the same time, it is
extremely diflicult to conceive. that, by
the adoption of this course, the
Supreme Court -could be.persuaged
to set aside or review or revise the
decizion given by the Full Court of
11 judges, though the decision is by
6 to 5. In other words, I.do not think
that, by the adoption of this ocourse,
the Supreme Court could be persuad-
ed to set aside the majority judgment
in Golaknath's case.

The third course is to ask the
Parliament to make a law under Art.
248 and Entry 97 of the Union List
providing for the convenig of the
Constituent Assembly. and thereafter
the Constituent Assembly may amend
the Constitution. In this connection,
I may point out that the view expres-
sed by the Supreme Court should not
be treated as the view of the majority
judges, namely, six judges. If we
look to the view of the five judges
headed by the ex-Chief . Justice- of
India. Justice Subba Rao, it has been
made specifically clear that they .are
not expressing any fina] view on the
subject. In other words, - what has
been stated by him, and four other
judges concurring with him, is merely
by way.of observations made by them,
Only one judge, Justice Hidayatullab,
has ‘made some categorical observa-



tions in this behalf, and has thought
that it is possible to adopt this course.
- So, it should not be treated as the
- view of the majority judges that Par-
liament could convene a Constituent
-Assembly and that Constituent Assem-
bly could amend th> Constitution.

Now, the Supreme Court has, by a
majarity judgment, invoked the pro-
visions contained in Article 248 and
Entry 87 of the Union List on the plea
-that there js no other provision else-
where in the Constitution whereby
the Oonstitution could be amended.
Pausing here for a moment, I will
ask the question: is it ever conceiv-
able that the framers of the Consti-
tution, when they framed the Constitu-
tion in the year 1949, were not aware
of including a provision for an
amendment of the Constitution? Seve-
ral foreign juristg have criticised that
- the Indian Constitution ig rather too
long and contains several provisions
which ought not to be included there-
in. There might be some truth in it.
At the same time I just wonder whe-
ther, when our Constitution-makers
had taken ample care to include so
many minute provisions in the Con-
stitution, they were so absent-minded
as not to include any specific provision
regarding the amendment of the Cons-
titution itself; for example, the Cons-
tituent Assembly took care to include
as many as 97 entries in the Union
List, as many as 66 entries in the
State List anq as many ag 47 entries
in the Concurrent List. That shows
the thoroughness with which the Cons-
tituent Assembly went into details
with a view to seeing that nothing was
left over. It it is permissible to look
to the Constituent Assembly debates,
it will be yeen from the speeches made
by Dr. Ambedkar and other leaders
of those times that it was contemplat-
‘ed by the framers of the Constitution
that Art. 368 itself should be treated
s dealing with the power to amend
the Constitution and not merely the
procedure to amend the Constitution.
Here about the residuary power, I
would like to meke one general ob-
servation. It is just a chance that the
Constituent Assembly included Entry
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-97.in the Union List. It was open to

it to include the entry, if it is so desir-
ed, 1n the State List, in which case,
i. to inciude the entry, if it is so desir-
lature was competent to make law
i respect of that matter. In this
connection, I would like to invite the
attention of the Chairman gnd the
hon'ble members of the Committee
that Section 140 of the Government of
India Ac', 1935, .mpowered the Gover-
nor-General by public notification, to
direct whether the Dominion Legisla-
ture or the Provincial Legislature
should enact a law with respect to
the residuary matter. I am pointing
out this to indicate that the residuary
power, given in Art. 248 as well as in
Entry 97 of the Union List, ijs just
a chance. It could have been easily
given to the President of India just as
Szction 104 of 1935 Act gave to the
Governor-General, or it could have
been given to the State Legislature.
Therefore, to quote Entry 97 of the
Union List and Art. 248 for the pur-
pose is not ve'y appropriate in the
circumstances of the case.

Assuming for t..2 1k of argument
that the Parliament js competent to
make a law under Art. 248 for the pur-
pose and by that law, a Constituent
Assembly s convened to amend the
Constitution, it is conceivable that

‘the amendement of the Constitution

so made by the Constituent Assembly
convened as contemplated above may
even provide for anything to be done

_by a simple majority. In other words,

it is open to the Constituent Assembly

so convened even to amend the
provisions contained in Part III
of the Constitution by a simple

majority. even though it may be
abriding or taking away the funda-
‘mental rights. If that is done, that
will whittle down completely the effect
of Art. 368 whereby the Constituent
Assembly expressly gave power to
Parliam:nt to amend the Constitu-
tion by a special majority and also by
ratification by one-half of the State
Legislature in certain cases. It jg also
conceivable that the Constituent
Assembly so formed might even ab-
rogate Part TII of the Constitution by



a simple majori'y. 1 am just point-
ing out the anomalies which would
arise if this course is adopted.

1 would like to submit one more
point.. According to the Supreme
Cou:l's majority decision, Parliament
which is a constituted body and
cannot amend the Constitution taking
away or abridging the fundamental
rights having regard to the provisions
contained in Art. 13(2) of the Cons-
titution. Then the question arises if
Parliament itself is not competent to
amend the Constitution, how can it
arrozatz to itself the power to make
a Jaw and create gnother body, which
will be a constituents body having
power higher than that which is
possessed by the Parliament jtself? It
is a well known principle in law that
a delegale cannot have power higher
than that of the delegating authority.
The Constituent assembly convened
in circumstances mentioned above
cannot have any higher power than
that possessed by Parliament itself.

I would like to pinpoint another
issue. Even after the decision of the
Supreme Court in Golak Nath's case,
the Supreme Court gave another im-
portant judgment in the Rajasthan
Electricity Board case. The Supreme
Court had occasion to construe the
deflnition of the word ‘State’ in arti-
cle 12 of the constitution. Supreme
Cou:t held that the State in article
12 was wide enough to include every
authority, created by a Statute and
functioning within the territory of
India or under the control of the
Government of India. Even if it is
permissible to make law for the pur-
pose under article 248, the Consti-
tuent Assembly convened would be
“The State” in view of the interpre-
tation in this judgment. The amend-
ment of the Constitution made by such
Constituent Aisembly would amount
to “law” and be subject to the princi-
ples contained in article 13(2) of the
Constitution. ] hawe given there
grounds to indicate that the view
suggestedq by the Supreme Court is
with due respect not sound and requi-
res to be .reconsidered. I feel that
this course should not be adopted in
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veiw of the various anomalies pointed

-out by mo --just now. The fourth

cou.se suggested by some of the juristg
and Parliamentarians is the course of
holding a referendum. The framers of
the Constitution did not contemplate
making any provision for referendum
in the Constitution. If we look care-
fully we find no provision regarding
the referendum. The Constitution
of some foreign countries like Swit-
z2'land and Australia containg pro-
visions for Referendum. Suppose it is
possible to hold a referepndum. It will
be required to be referred to all the
members of the electorate. The num-
te- of the electorate under the Cons-
titution runs into 250 million voters.
Jt relerendum is to be made that
would have to be made to as many
ag 250 million voters. What expen-
diture will have to be incurred and
what labour involved? Every time
the question of amending the Consti-
tution regarding fundamenta] rights
i; considered shouly we have 4 refe-
rendum for the purpose? Suppose this
is to be done. We have to consider
as to whether it would be approporiate
to do so, especially when the opinions
of Parliamentarians, advocates and
jurists are divided. The electorate is
not 8o educated and cultured as in
some foreign countries, to express a
considered opinion on the complica-
ted issue ag to whether fundamental

-rights could be amendeqd in the sense

of restricting or taking away the
rights contained in Part III. From the
practieal point of view, I submit, re-
ferendum is not the appropriate
course.

If all the above four courses are
not appropriate, then, what is the ap-
propriate course? The appropriate
course is in my view to amend Article
368 about which the hon. Member
sitting next to me has moved the
Bill. So many difficulties have been
pointed ou' by me in the matter, I
think, that Art. 368 should be amend-
ed in such a way as to remove the
hardships or difficulties which have
arisen from the majority decision of
the Supreme Court. The article iself
must provide that Parliament shall



nave exclusive power 10 amend any
piuvision of the Constitution. This
submission is made by me in view of
tne [act that the majority judges took
the view that Art. 368 is merely pro-
cedural in nature. I don’t want to
dilate upon the issue as to whether it
is procedural or not. The way in
which it is worded, it is not proce-
du.al. It contains power to amend
the constitution. This js quite clear
from the heading, “Amendment of the
Constitution”. 1t is also clear from
the commencement of the article say-
ing, “Amendment of this Constitu-
tion,” and “thig Constitution,” menas
the Constitution, indulging ipso facto,
Part III

This is also clear from the pro-
visions in the substantive part of the
article, viz,, “the Constitution shall
stand amended”, When the Consti-
tuent Assembly took care to include
30 many provisions, speaking for my-
self, I have no doubt that article 368
Contains power to amend the Consti-
iution. When the majority decision
has held that the power is not there,
1 would submit that article 368 should
be amended, providing that ‘that arti-
cle ixself contains the power to amend.
One more amendment should be
made. The power exercised by
Parliament under Art. 368 is a consti-
tuent power-—and not merely a legis-
lative power. 1 say this because the
Supreme Court has, al various places,
drawn distinction while giving the
meaning of the word ‘law’ indicatin
that the ordinary legislature power
of Parliament js quite distinct from
the power which the Parliament has,

for amending the Constitution. The
amendment may provide that the
power exercised is the constituent

power of Parliament and not its ordi-
nary legislative power. We ‘'nust
include Part. III of the Constitution in
the proviso to the article. Supreme
Court has pointed out that the provi-
sion3 contained in the proviso do not
say anything about Part III. There
is a great deal of force in what the
Supreme Court has stated in this be-
half - Proviso to' Art. 368 inter alia
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provides that amendment of Chapter
V of Part VI would require ratifica-
tion by one-halt of the S.ate Legis-
latures. If we examine this Chapter
it includes article 226, Article 82
which itself is a fundamental right,
is contained in part III but is
unfortunately not included in the pro-
viso to Article 368 of the Constitution.
The difficulty was pointed out by one
of the judges on Sajjan Singh’s case,
namely Chief Justice Gajendragadkar.
Fundamental rights should be trea.ed
on a higher level than other rights in
the Constitution I therefore submit
that an express provision should be
included in the proviso to Art. 368
regarding amendment of Part IIL

Article 368 may be further amended
providing that that an amendment of
the Constitution made under Article.
368 shall no: be deemed to be a “law”
within the meaning of Art. 13 (2) of
the Constitution. Now, the question
arises as to whether in spite of such
a provision being made the matter
could no: be challenged in g Court of
law. I may in this' connection point
out that I am fully consciows and
aware that whatever course Parliament
may adopt is liable to be challenged
in the Supreme Court. My feeling is
that we should try to find out ways
and means whereby this danger could
be minimised.

Art. 13(2) says that the State
shall not make any law which takes
away or abridges t¢the fundamental
rights. I may point out that this pro-
vision in Art. 13 (2) in Part III was
included by way of abundant cau-
tion. As a matter of fact in
Gopalan’s case Kania, C. J., held that
the provisions in  Art. 13 (2) are
merely by way of abundant caution.
Even in their absence, the general
principle of law applicable would be
the same. From that point of view
in spite of the existence of Article
13(2) and (3) of the Constiution,
Parliamen* should not be deterred
from amending Art. 368 bravely on
the lines mentioned by me as above.

The majority decision of Supreme
Court has pointed out that  “funda-



menlal rights are givea a {ranscen-
denval position under ou: Consti.ution
and should be kept beyond the reach
of Parliament.” Here, with due res-
pect I beg to differ from the Supreme
Court decision and consider that this
1equires reconsideration. Even if ic
is intended that fundamental rights
should be given a higher position, as
they ought to be, I would make one
more observation, viz, that the funda-
mental righis should be treated as
separate and distinct from the provi-
sions contained clauses (a) to (e) in
the proviso to Art. 368 (1) of the
Constitution. My point is this. For
amendment of any of the provisions
contained in these five clauses, the
proviso requires that, besides the spe-
cial majority as required by the ope-
raiive part of this Article, the amend-
ment should be ratified by at least
one half of the State legislatures. If
it is intended-—as it ought to be—that
fundamental rights should have a
higher footing, I would submit that
instead of ratification by one half of
the State legislatures Parliament may
provide for ratification by two-thirds
of the State legislatures, so that it
may be still more difficult for Parlia-
ment to amend Part III of the Consti-
tution.

Anolher point is that the Supreme
Court majorily decision pointed out
thal the procedure for amending the
Constitution as laid down in Art. 368
is more or less the same as the proce-
dure for making an ordinary law.
It may be so. But it does not follow
therefrom that Art. 368 does not give
Parliament power to amend the Con-
stitution. If it is intended that the
Supreme Court’s objection in this be-
half should be softened down it is
open to Parliament, if it is so minded,

. to specifically provide that the assent
of the President which is required for
every legislative ‘measure need not be
required in respect of the amendment
of the Constitution, under Art. 368.
I may also point out that a somewhat
Similar provision to that effect exists
In the Constitutions of Ireland and
also, 1 think, of the USA. In other
WOrdq the assent of the President
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snould not be a sine quo non, toc
amendment of the Constitution. ‘'This
observation is made by me oniy witn
a view to reducing the rigour of the
majority decision of the Supreme
Court which said that the procedure
laid down to amend the Constitution
is ‘more or less the same as that pro-
vided to make an ordinary law. If
it is so, Parliament may in its wisdom
consider whether for the purpose
some special procedure like the joint
sitting of both Houses to consider the
Bill should not be suggested. This is
for the Joint Committee and the
Pa.liament to consider and decide.

I have to make one more observa-
tion regarding amendment of Art. 368.
The Supreme Court relied on the
marginal nete to Article 368—"Pro-
cedure for amendment of the Consti-
tion.” No doubt ihe marginal note
says so. The marginal note, it is well
settled, cannot affect the operative
part of the Article. If the Article iiself
provides for power to amend the
Conistitution, we cannot rely merely
on the marginal note. Marginal note
may be accordingly amended.

Thus, I have briefly given seven or
cight sugges'ion to amend Art. 368
primarily with a view to reducing the
rigour of the 'majority decision of the
Supreme Court.

Now I will come to a very impor-
tant issue. Day before yesterday a
question was raised as to whether it
is really necessary to amend the
Constitution, 1 will submit that it is
absolutely necessary and essential that
as early as possible the Constitution
should be amended. Permit me, Mr.
Chairman and hon. Members, to ex-
pand this idea as to why I think so.

In two or three recent cases the
Supreme Court had to consider the
provisions of the Land Acquisition
Act, 1894 from the point of view of
Part III of the Constitution. In the
very recent judgment in Vishnu Pra-
cad Sharma’s Case the Supreme Court
had the occasion to examine 4
and 6 of the Land Acquisition Act. In



a nut-shell Sec. 4 authorises the Gov-
ernment to issue notification 1hat land
is likely vo be needed for a public
purpose—knquiries under Section
5 A are thereafter made and g report
is then made by the Collector. Section
6 au.horises the Government after
considering the report to issue a dec-
laranion that any particular land is
needed for a public purpose. The Act
further provides that the compensa-
tion payable for land acquired under
ihe Land Acquisition Act shal]l be the
market value of the land on the date
of publication of Sec. 4 notification.
In Sharma’s case the Supreme Court
heid that once a declaration is made
regarding any land under Sec. 6 tha:
exhausts notification under Section 4,
as it has served its purpose. There
can be no successive notifications un-
der Sec. 8 with respect to a land in a
locality specified in one notification
under Sec. 4 suppose, for example,
the notification under Sec. 4 says that
ten acres of land are needed for a
public pu:pose and the declaration
issued under Sec. 6 thereafter says
that only thre» acres of land are
needed for public purpose. According
‘o the Supreme Court the notification
under Sec. 4 regarding the balance of
seven acres lapses, Subsequently if the
Central Government or the State
Government intends to issue a further
declaration or, declaration under sec.
8 to acqiure thege seven acres of
land, according to the Supreme Court,
this can be done only after fresh
a notification or notifications yn-
der Sec. 4 are issued in respect of
such land. This wou'd virtually
mean that after the declaration under
Sec. 8 is issued regarding part of the
land notified under Section 4, a fresh

notification or notifications un-
der Sec. 4 will be required
to be issued for the balance

of the land. because in such a case
the notification under Sec. 4 is exhaust-
ed. Experience shows that between
the declaration under Sec, 8 and the
notificatirn under Sec. 4 there is us-
ually a lone time-lar. Tn gome cases
the *hne-lae extends to 10 to 18 years.
Re that as it may, so long as the
Supreme Court’s judgment stands,
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whenever a fresh notification or noti-
tications under Sec. 4 are required to
he issued for the land to be acquired,
that will be the date which wil] deter-
mine the cumpensation payable under
Sec. ‘23 for the land acquired. In
other words, when such g notification
or notifications are issued under Sec.
4 .he market vaiue for the land ac-
quired will be as on the subsequent
date or dates of such notifications.
Thousands of acres of land have been
acquired by both the Central Govern-
ment and the State Governments. So
long as the Supreme Court’s judg-
ment stands, I have not the slightest
doubt in my mind that the Central
Government and the State Govern-
ments will have to face a large num-
ber of writ petitions and suits in the
High Cour.s and the Supreme Court
whereby the previous owners of land
would claim payment of compensation
at the enhanced rate and such claims
might succeed. .

Having regard to the present econo-
mic situation in the country, it would
be extremely difficult, if not impossi-
ble, both for the Central Government
and Sta‘e Governments to meet this
situation. As a matter of fact, I may
add that some writ petitions are actual-
ly pending before the Supreme Court.
And they are likely to come up for
hearing in the course of this week or
next week. The same issue has been
raised in view of the decision in
Vishnu Praszad’s case. The argument
advanced will be that in view of the
judgment given in that case the com-
pensation for the land acquired should
be at the rate prevailing on the date
of subsequent notifications under sec-
tion 4. The Supreme Court is likely
Lo accept.this contention regarding the
compensation payable for land acquir-
ed. Further in Vajravelu Mudaliar’'s
case, the Supreme Court helq that
‘“compensation” under 31 (2) means
the just equivalent of what the
owner has been deprived of at or
about the time of acquisition of the
land. In view of this, it is open to
the Supreme ‘Court to consider as to
whether the commensation offered is
or is not the just equivalent of what



was deprived of from the owner
while acquiring the land and the issue
is justiciable in spite of the said art-
icle, Serious difficulties have thus
arisen with regard to payment of
compensation for acquiring lands in
the case of Vishnu Prasad and Vajra-
velu Mudaliar’s cases required to
above.

Having regard to all the difficul-
ties pointed out by me just now I
feel that the amendment of the Cons-
titution for the purpose should be
considered is really essential in the
national interest. I have not the
slightest doubt that Parliament, in its
wisdom, would consider whether the
situation shou'd be saved by suitably
amending the  Constitution for the
purpose. Parliament has recently
enacted the Land Acquisition (Am-
cndment and Validation) Act, 1967
whereby the previous acquisitions
made in violation of the principle
laid down by the Supreme Court have
been validated, however it is liable to
bs in view of, the Supreme Court's
decision regarding ‘“compensation”
payable under Art. 31(2) challenged
referred to above. This no doubt is a
constitutional issue. I have no hesi-
tation saying that amendment of the
constitution for the purpose is essen-
tial. This can be done, after amend-
rient of Art 368, as proposed above
by including the Land Acquisition
(Amendment and Validation) Act,
1967 in the Ninth Schedule, making it
immune from challenge as violating
Art. 13 (2) of the Constitution.

Mr. Chairman: Mr. Gae, here !
would suggest that you have been
very exhaustive in dealing with the
Supreme Court’s judgment. You
h'ave also suggested various alterna-
tives and ultimately pleaded for the
‘amendment. What I would suggest {3
that let the members put some ques-
tions to you. That would be better
also for you to clarify your position
turther. Would it be all right?

8hri Gae: In connection with the
a;ueny]ment of Art. 368, my submis-
8ion is that we should act in such a
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‘¢’ation cte.

-azcidental thing

way that there should be no .conflict
baiween the Supreme Court op the
ont¢ hand and the Parliament on the
other. The Constitution should be so
construad that the Supreme Court and
the Parliament do not come in con-
fli { with each other.

Shri M. Y. Saleem: We are more
interest2d in the Fundamental Rights
than in the Land Acquisition Proceed-
ings. The Government has got to
pay compensation for the lands ac-
quired. Do you agrec?

Shri Gae: I agree, however, some
provisions in Part III of the Constitu-
tion which are important require con-

sideration, e.g., whether we should
amend Art. 31(2) 31B to meet the
situation.

Shri Nath Pai: Mr. Gae, the hon.
Membzr draws your attention on the
elaboration of your views to the basic
frcedom, freedom of asso-iation etc.
That is the real thing that causes
some apprehension in the minds of
the lion. Members.

8hri Gae: My submission is, that
several cases relating to fundamental
rights to properly have gone bafore
the Cupreme Court. The Suprem-
Ccourt has given judgments in thesc
ca-es in relation to right to property
The rights to property can not b2
treated lightly. They are also im-
poriant fundamental rightc just iik:
rights as to freedom of speech, asso-
Now that we have got the
Supreme Court's judgments, we have
to abide by them.

Shri Nath Pai: That may be the
that the Supreme
Court had given its opinion on matters
relating to property rights and the
compensation that is involved there-
on. But, my amendment seeks to
amend all the provisions incorporated
in Part IIT of the Constitution. The
hon. Member who just spoke is not
so much bothered about the rights to
property. The hon. Members here are
more concerned with the powers to
be required by Parliament if my
amendment is pqssed.



*We would like to have your bene-
fit of ecvidence on this. So, for the
time being you forget about the rights
to property. But concentrate on my
Bill viz,, seeking powers to amend all
provisions incorporated in part III of
the Constitution by Parliament.

Shri Gae: 1 would say that the
power to amend the Constitution must
be available to Parliament by amend-
ing article 368 in respect of fundamen-
tal rights. Once the powers is avail-
able for amending Part IIl of the
Constitution, subsequently, it should
“be left to Parliament to decide as to
whether any amendments should be
mede to Fundamental rights to pro-
perty or to the rights relating to free-
dom of speech, expression, etc. The
truth of the matter is that in view of
the Supreme Court's judgment, there
is at present no power available to
Parliament to amend the Constitution
so far as Part III is concerned. There-
fore, as the hon. Member pointed out
specifically, Parliament must first of
all have the power to amend Part III
Once the power is given to Parliament
to amend Part II1 it is subsequently
for Parliament to decide whether Art.
3'¢. 19 or any other Article—in
Part III relating to fundamental rights
guaranteed under the Constitution
should in fact be amended. Let the
power be given to Parliament firstly,
and let the Parliament Jdecide subse-
quently as to fundamental rights
ought to be amended. If this power
werce in existence, the difficulty of
amending the fundamental rights
would not have arisen. The crux of
the matter is that in view of the
majority judgment of the Supreme
Court in Golak Nath’s case. The real
difficulty has arisen in the matter.

Shri M. Y. Saleem: Articles 21 and
22 deal with freedom and personal
liberty of people. My question is
this. Do vou think that it would be
desirable that in a country where
there i a written Constitution, such
valuable rights should he subject to
th~ whims and fancies of a party in
vower having a majoritv in the Par-
liement as also in the State Legisla-
tures”
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Shri Gae: My submission is; that
what portions of Part III should: or
should not be amended is entirely a
matter for Parliament to decide. I
fully concede that in the past the
Coustitution was amended many
times.

Shri M. Y. Saleem: Then in Part III
i has been provided as to what is
the mode of amendment and how far
the rights given in Part ITI will be
amended.

Shri Gae: If I may say so when the
Cornstitution was amended in the past,
criticism was made in ‘various quar-
ters with which I am aot just now
cencerned at this stage. I may point
out that having regard to the Consti-
tution of the present Parliament, es-
pecially, the Lok Sabha, it would be
improper to say that the Constitution
can be amended easily, when the
amendment has to be passed by a
majority of the total membership of
the House and by a majority of not
less than two-thirds of the members
present and voting. Over and above
that, my submission, as I already
mentioned, is that so far as amend-
ment of Part III is concerned, it
should be included in the proviso to
art "C" requiring thereby ratification,
by on. half of the State legislatures.
and r order to give a rtill higher
senctity to fundamental rights I went
a step further and suggested that ins-
tead of having one-half majority,
there should be two-thirds majority
s far as ratification by State legisla-
tures is concerned so that amend-
ment to fundamental rights becomes
stil] more difficult. It is quite con-
ceivable that on account of the present
situation, more so, having regard to
our neighbours who are not friendly
with us. in the larger interests of the
nation some of the fundamental rights
might require to be restricted and in
such a case, Parliament in its wisdom
may, with a special majority and with
the ratification by one-half or two-
thirds of the State legislatures, enact
a law amending fundamental rights in
the Constitution.  Then it must be



considered . whether in the national
iuterest the amendment is called for.
Al the same time I do not want to
undermine the importance ¢r sanctity
of fundamental rights, but we must
not be absent-minded to the fact that
(ircumstances might arise in future
whereby amendment of fundamental
rights to a certain extent might be
called for. We must leave it to, Par-
liamentariang to decide as to how that
should be done.

Shri M, Y. Saleem: What will be
the fate of Part III of the Constitu-
tion if history repeats itself and one
Party comes into power at the Centre
as well as in all the States?

Shri Gae: To that my answer ‘s
Art. 368 itself provides p safeguard
by requiring a special majority—i.e.
absolute majority and two-thirdg of
Members present and +oting—and
over and above that ratification by
one-half or if necessary by two-thirds
of the State Legislatures as I sug-
gested above, If this precaution s
taken, if I may say so, that will go
to meet the point or issue raised by
hon’ble Members because I think and
I submit that it will be extremely diffi-
c}.llt in future to amend the Constitu-
tion when Art. 368 requires such high
majority and ratification as contempla-
ted by me just now. But at the same
time if I may repeat again, their might
bg a situation in future, bearing in
mind our neighbours as they are,
whereby, in the larger national inte-
rest amendment of Part IIT may be
Feally essential. Hence if once power
is given as contemplated in the Bill
of the hon'ble mover, that power
should be available and remain in
the statute book thereafter. It may
then be left to Parliament to consider
as to how far, and if so, which of the
fundamental rights in Part III should
be restricted or modifled.

Shri M. Y. Saleem: Do you attach
any significance to this aspect of the
Constitution that in Part III there is
Art. 32 which itself is a fundamental
right whereas in Part IV which is
Fhe Directive Principles Chapter there
is Art. 37 which says that the Direc-
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tive Principles will not be enforceable
by a court of law?

Shri Gae: It is true that Part Art.

37 contained in Part IV which
refers to Directive Princi-
ples specifically provides that the

provisions contained therein shall not
be enforceable by any court. But, at
the same time, the framers of the
Constitution have expressly provided
that the Principles contained in Part
1V are nevertheless fundamentalin
the governance of the country and
further a duty has been imposed on
the State including thereby Parla-
ment, State Legislatures, Centra] Gov-
ernment, State Governments, etc., to
apply these principles in mak-
ing laws. As I have already
explained, if we take the Con-
stitution First Amendment, Fourth
Amendment and the Seventeenth
Amendment, Acts they all became
necessary. in view of the fact that the
provisions contained in Part III came
in conflict with the Directive Princi-
ples contained in Part IV. With a
view to avoiding that conflict and
having regard to the socialist pat-
tern of society on which our Consti-
tution is based, the above Amend-
ment Acts dealing with fundamental
rights to property came into  exis-
tence.

Shri M. Y. S8aleem: Does it not mean
that the framers of the Constitution
wanted to place Part III at a higher
level than Part IV?

Shri Gae: I entirely agree with the
hon’ble Member that the framers of
the constitution concede that Part III
should be placed on a higher footing.
At the same time we must take care to
see that the provisions of the Consti-
tution, namely, the provisions contain-
ed in Part III and Part IV are constru-
ed in a harmonious manner, having
regard to the principle of harmonious
construction. If we do not construe
the Parts in a harmonious way virtu-
ally that would mean that the efficacy
or the effect of the principles contained
in Part IV is practically whittled down.
Such construction should not be favou-
red, more so. when the framers of



the Constitution imposed a duty on

the State to apply the principles con-
tained in Part IV in making laws.

Shri M. Y. Saleem: What is the
position if any Article in Part IV

comes into conflict with an Article in
Part III?

Shri Gae: Part III will prevail in
- that case. Parliament will have to
consider in its own wisdom as to whe-
ther a particular Directive Principle
of State Policy contained in Part IV
should be applied in such a way that
it is harmoniously construed with pro-
visions of Part III. If necessary that
can be done by suitably amending
Part III of the Constitution, as was
done in the past.

Shri A. N, Mu'la: 1 have a few
questions in my mind, but after this
heavy onslaught I need some rest and
all those questions have gone out of
my mind. I would not put any ques-
tion to-day.

Shri M. P. Bha-gava:
suit.

I will follow

Shri N. C. Chatterjee: Justice Hida-
yatullah had expressed the view that
there should be a Constituent Aseemb-
ly for the purpose of making any
abridgement or modification of fun-
damental rights. Now that would be
under the residuary power given in
the last item of List I of the Seventh
Schedule. Is it not so?

Shri Gae: That would be so.

Shri N. C. Chatterjee: That would
be also a law to b> covered by Art.
13?

Shri Gae: That would also be a law.

Shri N. C. Chatterjee: That would
also be illegal.

.Shri Gae: That would also be liable
toe challenge as going against the
Supreme Court’s majority decision. If
1 may repeat, ] have already men-
tioned 5 courses. Any course out of
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these five, if it is adopted, is liable
io be challenged before the Supreme
Court. In view thereof let us find
ou: the course where the objection
may be the least. My submission is
that that course is the amendment of
Art. 368. If any other course is
adopted, the risk of challenge, in case
the matter is taken back to the
Supreme Court would still be much
more than what it would be if Art. 368
is amended.

Shri N. C. Cha'terjee: In some Con-
stitutions, the procedure for amend-
men: is laid down and the judges
have ruled that this implies power
to amend the Constitution. Don't
you think the same principle should
be invoked in the case of Art. 368?

Shri Gae: My reading of the Con-
stitution is ‘hat Art. 368 itself con-
tains the power to amend the Con-
stitution. However the Supreme
Court in its wisdom by a majority
d=cision has held that Art. 368 is
merely procedural in na.ure and has
taken the view that there is no pro-
vision contained in the Constitution
giving expressly the power to amend
the Constitution. In view thereof the
Supreme Court thought that the only
course is to have recourse to Art. 248,
or the residuary power contained in
entry 97 of the Union List. It is just
a chance that such power is included
in the Union List. It could have been
included, if the framers so desired,
in the State List. In that case, could
it have been open to the Supreme
Court to say that for the purpose the
power is available to the State Legis-
lature? Could jt have been open in
such a case for the State Legislature
to make a law and thereby convene
a Constituent Assembly? This, in my
view, would lead to absurd resul's,
requiring thereby reconsideration by
the Supreme Court of its decision at
the earliest possible opportunity.

Shri N. C. Chatterjee: Take Art.
15(4). That is the First Cons'itutional
Amendment which was made by
Parliament under Art. 368. It says:



“Nothing in this article or in clause
(2) of article 29 shall prevent the
State from making any special provi-
slon for the advancement of any
socially and educationally backward
classes of citizens or for the Sche-
duled Castes and the Scheduled
Tribes.

Supreme Court struck down the com-
munal GO and that is why this article
was put in. Therefore, the amend-
ment that js sought to be made under
Art, 15, although obviously trying to
limii the rights was really made for
the Scheduled Castes and Scheduled
Tribes and backward people. There-
fore, it was done really for helping
the down-trodden people.

Shri Gae: I agree with the hon’ble
member.

Shri N. C. Chatterjee: Therefore,
some modifications of fundamental
rights are made not for the purpose
of actually giving some additional
power or facility to the well-to-do
or the propertied classes, but really
to help people who are helpless,
pPeople who are down-trodden, people
who have been kept very low in the
social field for centuries.

Shri Gae: What the Supreme Court
has held is that the amendment of
the Constitution, in so far as it res-
tricts, limits, abridges or takes away
the fundamental rights, is void.
Supreme Court does not preclude
amendment by way of expansion of a
fundamental right. The Supreme
Court judgment in Golak Nath’s case

does not come in the way for that
purpose.

Shri N. C. Chatterjee: Look at Art.
15(4). According to Chief Justice
Subba Rao's judgment, Art. 15(4)
would have been illegal, because it
infringes the fundamental rights.

Shri Gae: To that my submission
would be that unless and until there
is some power whereby Part III of
the Constitution could be amended,
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we are  completely faced with a
dilemma. It would not be possible to
proceed anywhere further. In view
of the concept of socialistic pattern
of society, to which we are wedded,
which is laid down in the Preamble
and which has also been laid down
in the policies of the various States
Government and also the Central
Government, my first submission is
this. Let there be power given to
the Parliament to amend Part III of
the Constitution. At present there is
a vacuum. According to the Supreme
Court, there is no such power to
amend. In view thereof with due
respect to the hon'ble Mover of this
Bill, I would say that the Bill is
appropriate, for the purpose the Bill
must expressly provide for the power
to amend Part III of the Constitution
and make some suitable provision
whereby the power could be exercis-
ed. Once that power is available,
leave it to Parliament to consider and
decide as to what fundamental rights
guaranteed in Part III should be
limited, how and in what manner
these rights should be restricted etc.
As already pointed out by me, now
an amendment by way restriction
or limitation of fundamental rights
would be an uphill task. Parliament
need not deter by what has happened
in the past.

Shri A. N. Mulla: We should under-
stand the point of the Supreme Court
majority judgment correctly. I think
their view is not that these laws are
good for all times. Their view is that
the provisos under Art. 19 in the
original Constitution are sufficient to
provide an evolutionary process Pnd
we should confine to those provisos
when bringing in any new laws and
should not seek any new amendment.
So should we not know why those
provisos are not suffiicent and why
other powers should be given.

Shri Gae: Supreme Court had occa-
sion to consider this on more than
one occasion. For example, take the
7 freedoms given by Art. 18(1). No



doubt these freedoms that are given
by Art. 19(1), are absolute, At the
same time the framers of the Consti-
tution contemplated that if these free-
doms remained absolute without any
limitation, it might be extremely diffi-
cult for the State, including the
Parliament and State Legislatures,
Central Government and the State
Governments, to make the laws and
to run the administration of the coun-
try. In view thereof, in respect of
each of these freedoms contained in
Art. 19(1) (a) to (g), the framers of
Constitution have imposed certain
restrictions and limitations.

Shri N. C. Chatterjee; Therefore
Art. 19 itself as’ framed originally
stipulated the correlation between the
rights of the individual citizens and
the rights of State operating in the
same fleld.

8hri Gae: Correlation has to be
done. First the seven freedoms are
given and the other clauses say where
they can be restricted and under what
conditions they can be restricted.

Shri N. C. Chatterjee: Look at Art.
19(2). Supposing we find that that
there is no danger from China and
from Pakistan and from any other
State and we want to delete clause
(2). That would be permissible under
the Supreme Court judgment.

Shri Gae: That might be, if the
assumption that there is no danger is
correct.

Shri N. C. Chatterjee: Supposing
Parliament is convened. If anybody
wants to delete clause (2), there is
no objection.

Shri Gae: This should be left to the
wisdom of Parliament. I am quite
positive that Parliamentarians in their
wisdom would consider and decide as
to what is in the larger interests of
the country.

Shri N. C. Chatterjee: Theoretically
1 am pointing out, that legally it is
permissible. That will not be un-
constitutional. ’
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Shri Gae; 1 agree theoretically it
would be permissible.

Shri N. C. Chatterjee: Under the
majority judgment, it is prefectly pro-
per to delete clause (2). It is legally
proper.

Shri Gae: Theoretically it may be
permissible. If we follow the majo-
rity judgment and convene a Con-
stituent Assembly by invoking Art.
248, as I pointed out, that Constituent
Assembly can even by simple majority
go into the entire Part III of the
Constitution.

Shri N. C. Chatterjee: It is not a
question of Constituent Assembly.
Constituent Assembly is needed if I
want to abridge or limit the funda-
mental rights. If I want to expand
the freedom of speech, freedom of
expression etc. by removing all the
fetters in that article, that can be
deleted under that Judgment.

Shri Gae: I agree. Supreme Court
judgment does not come in the way.

Shri N. C. Chatterjee: Supposing
the circumstances change and there is
danger felt that there is need for res-
toration of the same clause, it cannot
be done. You must convene a Con-
stituent Assembly under Golak Nath.
I am talking purely of the legal aspect.
Say 10 years later, the circumstances
may change.

Shri Gae: If it is intended to restore
the same clause, certainly there must
be power to amend Part III of the
Constitution specifically given to
Parliament, as contemplated by the
hon'ble Mover of this Bill. Therefore,
unless and until there is power to
amend Part III, all the difficulties
which are now being pointed out will
arise.

Shri N. C. Chatterjee: Supreme
Court has not said that they cannot
amend the Constitution, but they can-
not abridge or delimit the fundamental
rights. If I want to expand the
fundamental rights by deleting clause



{3), the preventive clause, it can be
done.

Shri Gae: If it is intended to give
some new right or that the funda-
mental rights should be extended, that
judgment does not come in the way.

Shri N. C. Chatterjee: That cannot
be done according to this judgment...

Shri A. N. Mulla: You are not
understanding the question of Mr.
Chatterjee. The question posed by
Shri Chatterjee is very simple that
where rights are extended, the pre-
sent judgment, the majority judgment,
does not stand in the way of the pre-
sent Parliament to extend the rights.
But supposing you extend the rights
today and 20 years hence you feel the
necessity for re-imposing those res-
trictions, then according to the majo-
rity judgment of the Supreme Court,
that would become impossible.

Shri Gae: To that my answer is that
would be so.

Shri N. C. Chatterjee: I cannot
understand how the Parliament, as it
is constituted, cannot itself abridge
any fundamental rights. How is it
empowered to appoint a Constituent
Assembly?

Shri Gae: I have already pointed
out what Parliament can do and what
Parliament cannot do.

Mr. Chairman: I would like to put
a question in this conpection. They
have not spelt out the Constituent
Assembly. They have just mentioned
that if we want to pass a law we
shall convert ourselves into the Con-
stituent Assembly.

Shri Gae: If we pass a law convert-
ing Parliament into a Constituent
fﬁssembly, I still feel that Article 368
is there. If an amendment of the Con-
stitution is to be made, that can be
made anly as provided by that article.
Art. 13(2) also needs consideration.
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Shri N. C. Chatterjee: Supposing
the Parliament declares that we make
ourselves a Constituent Assembly
tomorrow, and we shall discuss this
Bill and pass it.

Shri Gae: This has been pointed out
by only one judge, not by six judges.
It would be open to Constituent
Assembly even to completely nullify
all the provisions contained in Part III
even by a simple majority. That
would be disastrous.

Shri N. C. Chatterjee: Suppose you
declare that the Constituent Assem-
bly shall consist of the following,

Mr. Chairman: He has
stated.

already

Shri Gae: My submission is that
the Constituent Assembly so convened
cannot have any power higher than
the power possessed by Parliament
creating such Assembly.

Mr. Chairman: If tomorrow we con-
vert ourselves into a Constituent
Assembly and amend the Constitution,
by a simple majority it can be done.

Shri Gae: My submission is that the
Constituent Assembly cannot have any
higher power than Parliament itself
has.

Mzx. Chairmgn: That is the proce-
dure.

Shri Nath Pal: It is more dange-
rous. It will be by a simple majority.

Mr. Chairman: He has not agreed.
Any more questions?

Shri Kameshwar Singh: You have
observed on page 2 of your memo-
randum: “The validity of the Seven-
teenth Amendment was upheld by the
Supreme Court in Sajjan Singh’s case,
wherein it was held that the power
to amend the Conmstitution available
under article 368 was wide enough to
include the power to take away or
the fundamental rights
guaranteed by Part III of the Con-
stitution.”

Do you agree with this para?



Shri Gae: My submission is, with
due respect, the view taken by .the
Supreme Court in Shankari Prasad’s
case and the Sajjan Singh’s case re-
garding interpretation of articles 13(2)
and 368 is, in my opinion, the correct
view, and not the view taken by the
majority decision in Golak Nath’s
case. ...

Shri Kameshwar Singh: Very sim-
ple thing is: whether this will abridge
or take away the fundamental rights
guaranteed by the Constitution. My
question is very clear: whether by
the amendment of this 368, people
will have something to lose or to gain.

Shri Gae: It is open to Parliament
to do so. The point is that in some
extraordinary cases, it might become
necessary, in the larger interests of
the country, that fundamental rights
be restricted or taken away.

Shri Kameshwar Singh: You are a
little confused.

Mr. Chairman: Depends upon the
consequences of the amendment,

Shri Gae: This depends upon the
scope and nature of the amendment
proposed.

Shri Kameshwar Singh: That means
that you are not very clear on this
point. It is a simple question which
I have put.

Shri Gae: If I may say so, it will
depend on the nature of the amend-
ment and the scope of the amend-
ment. It is only having regard to
the nature and scope of the amend-
ment that one can say whether the
people will gain or lose.

Shri Kameshwar Singh: You have
stated that the referendum will be
costly and so on. Can you apply this
oost factor and quietly take away the
rights of the people?

Shri Gae: I know that cost is just
one aspect of the matter. There are
s0 many other difficulties. First of
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all, we shall have to get the opinion
of as many as 250 million voters. The
question itself is a complicated ques-
tion namely whether the amendment
of fundamental rights can be made
in one way or the other. On this
question, even jurists, parliamen-
tarians and others have got differing
views. Would it be conceivable to
say that the electorate of this coun-
try, knowing them as we do, would
be in a position to understand the

-implications of any such proposal

regarding the referendum from the
point of view of amending the Con-
stitution? I think we would be ex-
pecting too much from the electorate
if we consider this question of having
a referendum in the matter,

Shri Kameshwar Singh: You have
said that 250 million people will not
be able to understand the implications
of the referendum. As regards the
opinion poll in Goa, you know how
complicated a matter was explained
to the people. So, things could be
explained to the people in a very sim-
ple manner in this case also, from the
point of view of whether it is good
for them or bad for them. We need
not explain to them the whole proce-
dure and other complications of the
amendment, but we can tell them
whether it is good for them or bad for
them.

Shri Gae: My submission is that the
question of the opinion poll in Goa is
on a different footing. Parliament
enacted the Goa, Daman and Diu
(Opinion Poll) Act, 1967 in exercise
of the residuary power conferred by
article 248, asking the electorate whe-
ther they would like to merge with
one State or another. Even assuming
that some decision were to be taken,
it would still become necessary from
that point of view to enact a law
under articles 3 and 4

In the present case, we are not con-
cerned with articles 3 and 4. We are
only concerned with amendment of
the Constitution, and for that purpose,
the only article relevant is article 368.



From that point of view, in my view
the analogy adopted by the Supreme
Courl, regarding the opinion poll in
Goa, Daman and Diu is with due res-
pect not apt.

Shri Kameshwar Singh: It may not
be apt in your view, but I mentioned
it only for one reason. I had refer-
red to it because you had said that
people would not be able to under-
stand it.

Shri Gae: This could also be said
in support of what has been already
said that the people did not under-
stand what the issue was. Therefore,
that could also be advanced as an
argument against the referendum.

Shri Nath Pai: Our contention is
that they had made a wrong choice.
Otherwise, they would have joined
Maharashtra.

Shri Gae: Assuming that as regards
Goa, the people did not understand
the implications of the opinion poll,
here the issue is a much more diffi-
cult one.

Shri Kameshwar Singh: I do not
want to go into the good or bad as-
pects of the Goa poll or whether it
was right or wrong. I am only on
the point how it was explained to the
people. One party said that they were
getting so many crores from Govern-
ment which worked out to so many
Tupees per head. Another party said
that they would get such and such

_’ benefits and so on. People understood
: where they were gaining. That was
the‘ simple way in which it was ex-
Plained to the people.

id In regard to the question of referen-
ydum here also, in the same manner,
the people can be told whether it is
f:ood for them or bad for them, and
t‘"‘ely the people will vote for what
hey think is good for them, because
- €éveryone certainly knows what is
2ood or bad for him. I do not think
:hat anyone will have any difficulty
n deciding that.
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Shri Gae: If as regards Goa, Daman
and Diu, the people of the area did
not understand what was actually
meant by the referendum, my submis-
sion is that regarding the amendment
of Part III of the Constitution, the
difficulty will be even more, and it
would be extremely difficult to expect
the ordinary electorate to understand
whether for the purpose something
should be done by one way of amend-
ment or another. Therefore, in my
view, this is not at all the proper
course to adopt in the matter.

Mr. Chairman: We must draw a
lesson from the Goa opinion poll.

Shri Kameshwar Singh: The first
course that you have suggested is that
we should have the Supreme Court
requested to reconsider the majority
judgment in Golak Nath's case by
raising a similar case before them. 1
think you agree that it should be
referred back to the Supreme Court

under article 143?

Shri Gae: No, not under article 143.
I have mentioned these courses with
the observation that this is not the
right or opportune moment to refer
the matter to the Supreme Court and
persuade it to reconsider its decision.
My submission is that first of all, let
ug try to find out ways and means
whereby the rigour of the majority
decision could be reduced. After re-
ducing the rigour by a suitable amend-
ment of article 368, in the manner
mentioned by me just now or other-
wise, we may have an appropriate case
taken up before the Supreme Court
so that the Supreme Court may be
required to constitute the Full Court
and be persuaded to reconsider the
majority decision in Golak Nath's case,
having regard to article 368 as amend-
ed with regard to fundamental rights
mentioned by me as aforesaid. I
might repeat, my submission is that
first of all let us reduce the rigour of
the majority decision by amending
article 368 and then approach the
Supreme Court to reconsider its majo-

rity decision.



Shri Kameshwar Singh: Do you
stand for the fact that the people
should be deprived of their rights?

Shrl Gae: By rights you mean
‘fundamental rights’?

Shri Kameshwar Singh: Yes.

Shri Gae: My submission is that
let power be first given to Parliament
to amend Part III of the Constitution.
At present, there is no such power
as held by the Supreme Court, so far
as Part III is concerned. After that,
let us leave it to the people and the
Parliamentarians to decide as to- what
fundamental rights should be res-
tricted or limited and so on. I am
sure we must be guided in such case
by the wisdom of the Parliamenta-
rians elected on the adult franchise
basis.

Shri Kameshwar Siangh: What is
your opinion? Should the people be
deprived of their rights or not?

Shri Gae: That will depend upon
what rights are under consideration.

off go gn Aisf : i FE &y
fats ggamm F A AFT 5 gArd
wfusrct 1 faearz 7 gr) a8 TgaTR
fr gart i #w 211 W@ =R
w1 g frwaar aifgr foed aw
wfgsrdt #1 afusw agr a8, ) &
afewrd  # ufas 87 78 T
Frar ag & f5 o' 111 &1 o ag gae
2 73 WA ® ofuFd w7 A B,
aifearids & afaswrdt w1 qare 78 &)
g XN S IR K1 gam afwadz
QAT FOYT WY AL FTAT 3 T avmy
& f a8 qeT afas o sra+1 w1 whawre
g wrfgd | waar & wiuwr wr gw
TG O % awaarg v e g e
1 CATT G FNT
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Shri Gae: 1 entirely agree that
according to the majority decision,
there is no objection to expanding
the fundamental rights guaranteed by
Part III of the Constitution.

Mr. Chairman: Can you incorporate:

gherao as a fundamental right in this
Part?

Shri Gae: That will depend first of
all on what is meant by gherao.

Mr. Chairman: I think that has been.
defined by the High Court.

Shri A. P. Chatterjee: The Calcutta
High Court has held that gherao as.
such is not illegal but gherao if it
leads to certain criminal offences is
illegal.

Shri Gae: If you would permit me
to say so, ‘gherao’ by itself is not an
offence, but ‘gherao’ when followed
by acts of unlawful conflnement and
other offences or such other things.
would become an offence punishable
under the IPC.

st q®o gWo Wt : Wt miTEe
3688 ITF AT H AW FIE ¥ wgAT
g fraguafn g, Deord, ==
@fer 7 &1 wrigw e E fag
g o ary fow@ a0 F wfows

Wd qaar ¥ gaw TG A
grm?

Shri Gae: If I have understood your
question aright, as held by the
Supreme Court, article 368 is only
procedural in nature. If that is so,
then having regard to what I have
tried to impress and what I have
repeated more than once, let that view
of the Supreme Court be dealt with
first and let it be made quite clear
that article 368 is not merely proce-
dural but contains the substantive
power to amend the Constitution. The
hon'ble Mover's Bill which provides
for amendment of article 368 should:
be carefully considered from that
point of view. Unless and untid



power is given to Parliament to
amend Part III of the Constitution we
shall be faced with an impasse in
certain cases.

sit Yo QRo AT : 368 & WET
AT FAAT FT 54187 qETE q¥ Iq%
fag arer fara aff ar=fed

Shrl Gae: If it is intended to give
more power to the public, the majo-
rity decision will not come in the
way. Amendment of article 368 is
merely an enabling provision. It
gives power to Parliament to amend
Part III of the Constitution. How far
that power should be exercised, in
what way fundamental rights could
be abridged, taken away etc, is a
different issue for Parliament to con--
sider at the appropriate time.

st g/o gRo WY : 2/3 AT g
%77 3/4 T@ & A IEAH W
TaHa ? '

Shrl Gae: That should naturally be
left to the discretion of Parliament,
whether the majority should be 2/3
or 3/4.

st qWo gWo MEY : AT AAWE
far & 5 gwd oY A T W
agrar &

Shri Gae: That does not by itself
mean that the power of the public 18
enhanced.

s Q8o Q7o Wst : gasa wiawrd
T EqW T FL 1 qrq Fr AW & wfEwwrd
Y AEHT TEATE A TAR AT
SATAT AEHA gH HT 2 § AV g I
1 #f Iw T @A afed o\
g ?

Shri Gae: From that point of view,
I had already said  that fundamental
rights may be treated as a class by
themselves and amendment of Part III
may be added in the proviso to article
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368. If Parliament so desires, it may
specifically provide that amendment
of Part III should be ratified by the
legislatures of not less than two-thirds
of the States, instead of one half.

Nt Q8o Qo Wieh: wfwm ¥
TpEw &1 fors 7Y & 1 w1 FEogue
waet & At § wg frar &
368 ¥ wigw faw T fs 2/3 &
e FU /X 6T qaar & qray amy
M A qor fF 7@ 77 W @
or g |Tgdt & At gaw a & qrowr
#1 faarT & wuwT #47 sww & fw
TR Ow ¥EE e ¥ wiwwc g ar
L Ul
Shri Gae: If it is so desired, it

could be specifically provided that
after obtaining the two-thirds majo-
rity, there should be a referendum.

But the question is whether it is
advisable or wise to do so.

ot Q®o THo e Iﬂ'mﬁ
wT W A Pha 2 gan ST
quETY ar w1 agrAr Ay !

Shri Gae: That is hypothetical
Much will depend upon how article
368 is amended. First of all, let power
be given to Parliament to amend Part
III of the Constitution. Then let
Parliament decide which fundament'al
right should be abridged and if so, in
what manner.

st q®o QWo e a8 TR
& fr oiferariie #t gt § Tl 4
% awwd & fr & < AW & g faa
g | AW E R A € yEEd
F &

Shri Gae: I have already explained
what is the view of the Supreme Court
in the matter. We have to find out
ways and means wherehy we may {ry

to get out of the impass.e created by
the judgment. In my view, the only



appropriate course 1s to suitably
amend article 368 specifically giving
power to Parliament to amend Part
III of the Constitution.

it Qo TR0 WEfY : 77 W< fipan
qq FqT F46 7

Shri Gae: If article 368 is amended
on the lines mentioned by me, it is
quite likely that some person will
move the Supreme Court. In my view
that should not deter Parliament from
considering any amendment to article
368 as proposed above.

Wt G¥o Tio wWiY: gwy fFar

I IFA a7 5 Tora § Ay Fqr 7T ?

Shri Gae: That is again hypotheti-
cal. Let first of all power be given
to Parliament to amend Part III and
then persuade the Supreme Court to
reconsider its majority decision.

st g/o gRo Wit gafad dgax
g g f5 @ar F1qF FarEr s
foed gim A w1 W w &
w91

Shri Gae: Whatever course we may
consider, that js liable to be challeng-
ed in the Supreme Court. But Parlia-
ment should not be deterred from
proceeding further to amend article
368 for the purpose.

W QR0 YRo WEY: FiwrEIT
FAT T AT W7 T IFIN HEHeHA
T H1 & AT qged faar gad
wifaSior & qFraer ¥ a7 g faar ?

Shri Gae: 1 entirely agree that
fundamental rights stand on a higher
pedestal. They can be included in
the proviso to article 368,

St Qo TAo W : wAT Wfat

TE A &t Tg fad e g
a1 waedfex gy 7
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Shri Gae: It would be a substan-
tive one; but, our main idea should
be to amend article 368 in such a
way that power is given to Parlia-
ment to amend Part III of the Consti-
tution,

Shri K. Chandrasekharan: Accord-
ing to you, there appears to be no
amendment which will meet with the
requirements of the Supreme Court
judgment?

Shri Gae: The question is which
is the most appropriate course.
Amendment of article 368 seems to
be the most appropriate course,

Shri K. Chandrasekharan: Do you
think the advisory jurisdiction of the

_Supreme Court can be invoked in so

far as the Constituent Assembly as-
pect put forward by Justice Hidayat-
ullah is concerned?

Shri Gae: The President can invoke
it under article 143, but the jurisdic-
tion of Supreme Court under article
143 is of a limited nature as already
observed by me,

Shri K, Chandrasekharan: Instead
of touching article 368, would a mere
amendment of article 13(2) to the
effect that ‘law’ in article 13(2)
would not include Constitutional law
suffice?

Shri Gae: It would not suffice, be-
cause according to the majority de-
cision, there is no power vested in
Parliament to amend Part III of the
Constitution. Let us first have the
power available to Parliament,

Shri K. Chandrasekharan: Do you
think a Constituent Assembly can be
formed by the members of the two
Houses of Parliament together?

Shri Gae: Whether such an Assemb-
ly would have a higher status than
the present Parliament requires consi-
deration,

Shri A. P, Chatterjee: That is a
different question. The question is



whether the two Houses of Parlia-
ment can be together constituted Into
a Constituent Assembly.

Shri Gae; That would require ap-
propriate legislation,

st 30 foro afew: a@ III &
geqa wfawrfay ggd ot fn safea 3y
afa ¥ far ot 39T sifgs safa &
faq & wa f wraifeea fafaoes 9t §
F w AN swfa & fag =i o+
arfas gafs & fag g gra I Afa
HqaTE Fer & ga fagia § | § srrar
g g fE gy QAN ¥ fow A
FATEE WE?

Shri Gae; Between Part III and
Part IV, Part III no doubt stands on
a higher footing. But we must inter-
pret the Constitution in such a way

that Part IV also is given due effect
and weight,

st g0 firo qifem: zrod foaT
B

“....the amendment of article
368 on the lines referred to above
is suggested with a view to
minimising the difficulties arising
in view of the majority decision
in Golak Nath’s case.”

T Ay w IRfAT T AEY 2
T §?

~ Shri Gae: I have already said that
| Whatever course is adopted, it is
‘liable to be challenged. But I feel
[that amendment of article 388 is the
;.most effective course.

ot o firo wifem ag WY adE
fearmn ¢ s sfew 13 9 i
femamg afe 368 ® 1 www e
AR oy faare ?

Shri Gae: 1f article 13 is amended

nly to provide that an amendment
t the Constitution shall not be deem-
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ed to be “law”, that will again leave
open the question whether there
is power in Parliament to amend
Part III of the Constitution. From
that point of view I considen that
amendment of article 368 is the sine
qua non in the present case.

Shri Nath Pai: I have nothing to
ask of the learned witness. I will
just make this observation. There
was a meeting in Paddington Borough
to be addressed by Bemard Shaw.
There were other speakers too. The
meeting went on for 2} hours and
then came the turn of Bernard Shaw
to address the audience, This is
what he said “Mr. Chairman, ladies
and gentlemen, the subject is not ex-
hausted, but I am exhausted” and he
sat down. That is my condition. So,
I do not ask any question,

Shri Tenneti Viswanatham: How
long have you been Law Secretary?

Shri Gae: I am the Law Secretary
for the last three years. But, I have
already mentiohed that I am appear-
ing before the Joint Committee as a
student of the constitutional law and
not in my capacity as a Government
servant.

Shri Tenneti Viswanatham: You
said that the residual power, that is,
entry 97 or article 248, are acciden-
tally placed where they have been
placed.

Shri Gae: I said so.

Shri Tennetli Viswanatham: At the
same time, you said that the consti-
tution-makers gave a good deal of
thought to this while framing the
Constitution but almost by chance
threw or placed this here.

Shri Gae: The possibility is there.
I advanced that argument to indicate
that it was open to the framers of
the Constitution to put that provision
in the State List instead of the Union
List. In that case, would it be open
to the Supreme Court to suggest the
convening of a Constituent Assembly?



Shri Tennetj Viswanatham: I sup-
pose you have followed the discus-
sions in the Constituent Assembly
also. Was there not a discussion
about the residuary power, in whom
it should vest? Then they came to
the deliberate conclusion that it must
vest in the Centre.

Shri Gae: 1 entirely agree.

Shri Tenneti Viswanatham: There-
fore, it is not by chance,

Shri Gae: 1 did not say by chance
it is there. I said that it was open
to the Constituent "Assembly to give
power for that purpose to the States
by including it in the $State List,
Suppose that had been done, what
answer would the Supreme Court
have given about convening a Consti-
tuent Assembly? To pin-point the
issue I mentioned that it was by
chance,

Shri Tenmeti Viswanatham: So, the
word ‘‘chance” was used somewhat
loosely. In evaluating judgements as
Law Secretary, do you go into the
number of judges who gave the judg-
ment? Do you evaluate the value of
law passed by Parliament by the
number of votes in favour of ijt?

Shri Gae: The number of Judges
deciding a case plays an important
part. In the present case out of 11
judges 6 judges took one view and §
judges another view,

Shri Tenneti Viswanatham: Will
you give a legal advice that this
judgment need not be given very
much weight or value?

Shri Gee: 1 would not say so. The
law declared by the Supreme Court
is binding on all Courts in the country.
Therefore, we all are bound to follow
the law—including Parliament and
Government. We must now find out
ways and means by which the rigour
‘of the majority decision could be

reduced.

Shri Tenneti Viswanatham: If men
in top positions refer in terms of
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number of judges in favour of g de-
cision and so on, it will confuse the
people. It should not be done,

Shri Gae: But that is the way of
our judiciary by which cases are de-
cided. If there are 5 judges, a
majority of 3 will prevail over the
minority of 2.

Shri Tenmetl Viswanatham: Such
things can be written in text-books.
Now, although your gargument was
long and you raised several contro-
versial questions, in the end you came
to a fairly correct conclusion, as a
permanent official, that the only way
is to accept the decision of the
Supreme Court and do the best you
could. I also agree with you that
under article 368 Parliament should
get the power. That is also the pur-
pose of the Bill. You suggested quite
a number of other amendments also
to make the thing a little more
smooth. Referring to the Shankari
Prasad case you said that the Supreme
Court gave a harmonious construction
by saying that Part IIT is subject to
Part IV,

Shri Gae: If I may say so, the
Supreme Court said that harmonious
construction requires that article
13(2) should be read subject to arti-
cle 368. The Supreme Court was not
actually concerned with considering
harmonious comstruction between
Part III and Part IV.

Shri Tenneti Viswanatham: You
said that article 368 is subject to
article 13(2).

Shri Gae: 1 said that article 13(2)
must be read subject to article 368
and not vice versa.

Shri Tenneti Viswanatham: In the
Golak Nath case it is the other way
round and it is not harmonious.

Shri Gae: After all, it is for the
Supreme Court to comnsider whether
to apply the doctrine of stare de-
cisis, when the previous decision given
by it is not accepted. The Supreme



Court by a majority took the view
that article 18(2) is not subject to
article 368. Just the contrary view
was taken in Shankari Prasad and
Sajjan Singh’s cases,

Shri Tenneti Viswanatham: The
people while giving this constitution
to themselves have given certain
powers to the Supreme Court. One
such power is the right to interpret
the law. They have also given some
powers to Parliament. If Parliament
does not agree with that interpre-
tation, it is open to the Parliament
to change the law. That is the final
conclusion you have come to.

Shri Gae; My submission is that
all the three organs under the Consti-
tution must function within the
sphere of powers given by the Consti-
tution. The main sphere of Parlia-
ment is to make law and the sphere
of the Supreme Court is to interpret
law; it is not in its sphere to make
law,

Shri Tenneti Viswanatham: Where

did it make law?

Shri Gae: When the Supreme
Court held that the First, Fourth and
Seventeenth Amendment Act are
void but, at the same time, held that
they should be treated as continuing
to be valid, that, in my view, amounts
to making law, viz. amending article
13(2), by adding thereto something
which does not find a place there.

Shri Tenneti Viswanatham: That is
the adoption of the doctrine of pros-
pective invalidation.

Shri Gae: My submission is that
the_ doctrine of prospective over-
 Tuling, as applied in the USA, does
inot apply in the present case, where
We are concerned with article 13(2).
‘In  the Constitution of the USA,
(there is no article corresponding to
farticle 18(2). In view thereof, the
.adoption of the prospective over-
_Tuling doctrine is not apt in the pre-
rsent case, if I may say so with due
respect to the Supreme Court.
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Shri Tennetl Viswanatham: You:
have said that there is not a single
article in the American Constitution
corresponding to our article 13(2).
But the provisions of our article
13(2) are there in the American con-
stitution, spread over a number of
articles,

Shri Gae: American Constitution
does not contain a provision corres-
ponding to our article 13(2). Our
article 13(2) says clearly that the
State shall not take away or abridge
any of the fundamental rights and
that if any law is made in consistent
with Part III it is void; “void” means
non-existent, void ab initio. How can:
we say that it shall continue to be
valid even though it is void in view
of article 13(2)?

Shri Tennetl Viswanatham: How
many leading cases have you in sup-
port of the proposition that when a

law is declared void, it should %be
treated as totally non-existent and-
all acts proceeding under the Act

should be treated as nullity?

Shri Gae: There are several de-
cisions of the Supreme Court. There
is Deep Chand’s case in which Justice
Subba Rao himself has made some
observations that a law made not in
conformity with article 13(2) should
be treated as still born and non-
existent. I think it was Chief Justice
Das who applied the doctrine of
eclipse in the matter., But that
doctrine has not been followed in
subsequent cases. One of the judges
concerned with the above case was
Justice Subba Rao and it was held
that a law made in violation of article
13(2) should be treated as non-exis-
tent and void ab initio.

Shri Tenneti Viswanatham: In
English law also there are a number
of cases in which the judgments are
over-ruled after a long time. Can
you show any cases where those
judgments held that all the action
that proceeded under the over-ruled
Acts should be treated as nullity?
You can make a search and give us.
a few such cases.



Shri Gae: The English law stands
on a different footing. In England
.there is no written Constitution. We

have a written Constitution includ-
ing article 13(2),
Shri Tenneti Viswanatham: I am

not talking of written Constitution,
I am talking of the value of decisions,
Jjudgments, value of over-ruled judge-
ments. Where is the question of
written Constitution in this? We are
following only some legal or juristic

.concepts, Have you got any such
rcase?
Shri Gae: Our Supreme Court it-

self has held in Saghir Ahmed’s case
that any law made in violation of
article 13(2) should be treated as
void, dead and non-existent.

Shri Tennetl Viswanatham: But

those acts stand.

Shri Gae: If the act is dead, how
«can we say that it is resuscitated?

Shri Tenneti Viswanatham: They
cannot be erased out of history.

Shri ‘Nath Pai: I think, this point
is very important. 1 think, the learn-
ed witness has misunderstood the
point. Over-ruling of previous judge-
ments by the Court of Appeal in
England—the Lords as they are call-
ed; Lords of Appeal sitting in the
House of Lords—which is the highest
appellate authority, means that any
previous judgement is gone. Shri
Viswanatham has rightly pointed out
that the supremacy of the judiciary
means that, But here is a really
different point. It is not that the
judgments go, but the Court declares
the acts ultra vires at one stage ‘but
then says that they will be continu-
ing. An wultra vires act can be
validated only by the Legislature
and not by the courts. About the
judgments 1 agree cent per cent; the
Supreme Court can strike down any
judgment including its own. But
here what they have done is different.
You have raised that point but now
you have missed it. He is now ask-
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ing, if an act is declared ultra vires
by the highest tribunal in the coun-
try then who validates it. It is done
by the Legislature. But the Supreme
Court here brings in the doctrine of
prospective overruling and validates
those acts,

Shri Tenneti Viswanatham:
not validated anything,

It has

Mr, Chairman:
inoperative.

They have become

Shri Nath Pai: These acts will be

operative,

Shri Tenneti Viswanatham: The old
Act is operative and the action taken
under it is operative. So far as pros-
pective overruling is concerned, they
could not overrule any Act or statute
which was not before them, They held
that I, IV and XVII Amendments are
valid. They also said that all action
or laws based under those statutes
are valid. But they have said that
hereafter if any Act is passed or any
change is made which is against these
amendments, these amendments will

continue,

Shri Jairamdas Daulatram: In one

part of the judgment the Supreme
Court says that these Amendment

Acts are invalid. In the subsequent
gentence it says that they are valid
and action taken under that will be
considered valid.

Shri Tenneti Viswanatham: Excuse
me, it is not like that. They discus-
sed these things and in the end they

said:—

«The aforesaid discussion leads
to the following results:

. ] [) * .

(4) On the application of the
doctrine of ‘prospective over-
ruling’, as e_xplained by us earlier,
our decision will have only pros-
pective operation and, therefore,
the said amendments will continue

to be valid.”



Therefore today the Seventeenth
Amendment still holds and is still
there.

Shri Jairamdas Daulatram: Why
do they have to say that it is valid?
It is because they have declared it
invalid.

Shri Tenneti Viswanatham: They
have had recourse to the doctrine of
prospective overruling because in
this case both sides took extreme
positions. This is the language used
by them:—

“Should we now give retrospec-
tivity to our decision, it would
introduce chaos”—

We not only pass law but by judicial
processes also we give flesh and blood
to the law that is passed and that is
what was done by prospective over-
ruling. They are explaining:—

“Should we now give retrospec-
tivity to our decision, it would
introduce chaos and unsettle the
conditions in our country. Should
we hold that because of the said
consequences Parliament had the
power to take away fundamental
rights, a time might come when
we would gradually and imper-
ceptibly pass under a totalitarian
rule, Learned counsel for the
petitioners as well as those for
the respondents placed us on the
horns of this dilemma, for they
have taken extreme positions—
learned counsel for the peti-
tioners want us to reach the logi-
cal position by holding that all
the said laws are void and the
leamed counsel for the respon-
dents persuade us to hold that
Parliament has unlimited power
and, if it chooses, it can do away
with fundamental rights. We do
not think that this court is 8o
helpless. As the highest Court
in the land we must evolve some
reasonable principle to meet this
~extraordinary situation.”

L.is not that they did mot consider
15. It is to meet this extra-ordi-
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nary situation that they fell back on:
the doctrine of prospective overruling.

Shri Gae: In the first instance, the
Supreme Court has held that the-
First, Fourth and Seventeenth
Amendment Acts are void on the
ground that they go against article
13(2); at the same time, relying on
the doctrine of prospective overruling,
it held that the said Amendment
Acts will continue to be valid. Does
it not mean that the Supreme Court
is itself making the law or is legis—
lating for that purpose?

Shri Tenneti Viswanatham: I am
sorry, 1 have wasted the time of the:
Committee by reading out those-
sentences.
same

Shri Gae: We come to the

argument,

Shri Tenneti Viswanatham: They
are trying to push this argument to
the logical extreme and say that we
must find out a way out of this, They
have found some support for this
kind of expansion of juristic concept
and they fell back on the doctrine
of prospective overruling. That is
how any sensible court should func-
tion.

Shri Gae: Does the doctrine apply
in view of article 13(2)?

Shri Tenneti Viswanatham: Please-
go through the judgment once again.
It is true that we can take every
position logically to its logical ex-
treme. But this world does not con-
sist of mere logic. We have to har-
monise various things, just as you are
trying to harmonise the fundamental
rights with the Directive Principles,
the rights of the people with the
rights of the State, the right of the
executive with the right of Parlia-
ment, the rights of Parliament with
the right of the people. If each man
goes to the logical extreme, life
would not proceed. That is why the
courts also have to have some judicial.
way of looking at things.



i

Shri Jairamdas Daulatram: This
means that we are evolving a new legal
principle, which may be sound, that,
when we lay down the doctrine that
the Supreme Court can only interpret,
by this decision we are giving certain
additional powers to the Supreme Court
to get out of a situation of this type.
Whether it is interpreted ag legislating
is another matter. I am supporting wha
you are saying. The Supreme Court
feels it as its duty, as the top rung of
the judiciary, to find a way out of the
difficulty. When their judgment says
that this particular thing is wrong but
other wrong things arise as a result of
the decision, they advise a way. There-
fore India may be said to be evolving,
just as America has evolved, 5 certain
principle which we are quoting. After
-all, India is not only to copy. On ac-
-count of its special circumstances,
conditions and events it has to evolve
something. So, it may be said that the
:Supreme Court has evolved a new
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principle after invalidating the law
so as to get over the evil consequenceg
of that.

Shri Teunneti Viswanatham: Shall
I tell you why it was obliged to do
s0? It was because the Constitution
wag pot clear. It is the fault of the
Constituent Assembly; they were not
clear. Why do you blame the judges?
Let us be clear now at any rate.
When you give a law, they have to
make a harmonious interpretation.
Now you give a better law. The law
should not only be correctly under-
stood by the reasonable man but
also not be misunderstood by the un-
reasonable man.

Mr. Chairman: Shall we adjourn
now? Thank you, Mr. Gae.

(The witness then withdrew)

(The Committee then adjourned)
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3. Shri K. K. Sundaram, Additional Legislative Counsel.

4. Shri S. K. Maitra, Additional Legislative Counsel.
SECRETARIAT
Shri M. C. Chawls—Deputy Secretary.
WiITNESS
Shri H. M. Seervai, Advocate-General of Maharashtra.

(The witness was called in and he
took his seat).

Mr. Chairman: We are happy that
Mr. Seervai, the Advocate-General
of Maharashtra, who is an eminent
jurist of India as well gs of interna-
tional fame is appearing before us.
Now ag you all know he has written
almost a classical book on Constitu-
tional Jaw of India very 'recently and
in the last Chapter he has very ex-
haustively dealt with the recent jud-
gment of the Supreme Court, First,
there are many aspects of the judg-
ment which we are to consider here in
srder to reach some conclusions in the
light of deliberations on the
proposed measure brought forward by
my friend, Shri Nath Pai.

Therefore, before requesting him,
perhaps you are aware of it as you
must have appeared before many
Committees, but I am supposed to
bring to your notice one gection. I will
just read it out:

“Where witnesses appear be-
fore a Committee to give evidence,
the Chairman shall make it clear
to the witnesses that their evidence
shall be treated as public and is
liable to be published, unless they
specifically desire that all or any
part of the evidence tendered by
them is to be treated ag confiden-
tial. It shall, however, be ex-
plained to the witnesses that even
though they might desire their
evidence to be treated as confiden-
tial such evidence ig liable to be
made gvailable to the members of
Parliament.”

_Shri H. M. Seervai: Well, sSir, if
there js something which I am willing
to say here, I have no objection to its
being published as I held that what
a man is not ashamed to say, ae
should not be ashamed to have pub-
lished,

Mr. Chairman: As I said in the beg-
inning, Mr. Seervaj would be enligh-
tening us on many points which we
are debatig here, Certain arguments are
advanced. The judgment has started
almost a nation-wide debate and there
is a clear-cut division, one section ad-
vocating ‘Where is the hurry of under-
taking a legislation of this nature?’
This is one argument, very forcefully
advanced. The other argument jg that
whatever decision the Supreme Court
has given while interpreting the Cons-
titution, for exercising their right of
review they have not made out an at-
tempt to lay down the law. These are
two major issueg before us. Now we
would welcome your views on all as-
pects of the matter.

Shri H. M. Seervai: Mr. Chairman, 1
would like to say that in considering
the Bill of Mr. Nath Pai, we have to
go back a little and I would ask the
question: when the Constitution was
framed, was it intended that the
whole of it should be capable of
amendment by the procedure pres-
cribed in Art. 3687 I have -had the
pleasure of meeting one of the Mem-
bers who was a Member of the
Constituent Assembly and I have not
had the advantage which he had, of
personal knowledge, but, on the rele-.
vant portion, I have studied the de-
bates of the Constituent Assembly and
I have studied the draft Consti-
tution which was published and,
speaking for myself, there is no
doubt whatever that the whole
Constitution was meant or was
capable of being amended by the pro-
cedure prescribed by Art. 368. There
are many reasons for making this
statement. Hon’ble Members will know
that there wag a grave difference of
opinion on what is now Art. 31 of the
Constitution which provides for com-



pensatin -for- acquisition of property.’l
will mention the relevant date. A copy
of the-draft Constitution forwarded by
a letter of Dr. Ambedker was sent in
February 1048, ‘When the original Arti-
cle ‘24 :came 'to be debated, Pandit
Nehru said, well, -.we want 'to ‘discuss
this matter further and .dafter a very
long gap on 10th September 1949 he
moved a draft article which he said
represented a just compromise. Now,
1.am mot going to take up any of your
‘time in dealing with that article. But
swhat ‘Pandit ‘Nehru said on ‘that -occa-
sion .as regards the amendability of
-4the Constitution +is relevant and ‘he
made it clear ithat -so“tar as-the Cong-
'Tess 'was concerngd 'they -were : com-
mitted 100 per  cent to ‘honouring 'the
abolition of zamindaris by legislation.
He said, no Court -and mo judicial body
van dit in Anal judgment over the poli-
.cies '0f the legishiture. He gaid ‘that
dfter all .the Constitution was the crea-
ture of the Parliament. It was not .a
very precise phrase, but mhat he meant
wasg -clear, namely, ‘that .power -had
been given to:Parliament to-amend 'the
.Constitution. If I may ‘be-permitted :to
'S8y 80 he was a very great demecrat.
I.cannot resist 4he feeling that free
institutions work because lre was
there. ‘He ndid that it ayas-a wery un-
rsatisfactory -way of amending the
Gonstitution to: appaint judges whoawill
#lve zpou . their -verdict: that s
mot -a .gead .way. The :straight-
fovavard way is .that .Court Inter-
prets law.  Parliament, .if it comes .to
Ahe comclwsion .that rtire baw .Jxas <mot
‘beem corvectly .inberpreted, -pvoveeds
to give mffect to itg intention. So .the
function of the Court .is to .interpret;
‘the function of .the legislature is to
legislate.

One ought not to legislate in a
‘hurry. That is true because legisla-
tion in .a hurry will .overloak things.
But that .is a question for a sovereign
Parliament to decide. .So when the
judgment in Golaknath's case refer-
Ied to Pandit Nghru .as stating that
fundamental rights are unamendable,
in my submission that is -clearly
‘nogatived by his speech on draft
Article 24, " which specifically dealt
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-w:th the ‘Fundamental Right. So
that is -one reason why I say that-the
‘whole Constitution -including ‘Funda-
mental Rights is amendable. “The
‘secorrd ‘reason is, that, if hon. mem-
‘bers-will look at the draft Constitu-
tion and our present Constitution the
basic scheme of the distribution of
‘legistative power, ‘the dllocation of
residuary power to ‘the Union and
not ‘to ‘the ‘States, the precise ‘title
of the ‘Chapter rclating to amend-
‘ment 6f the nature, procedure for
amendment, on the ,procedure being
followed the Constitution shall stand
amended, the ‘draft article -and the
Present article are identical in langu-
age and they form ,part of Constitu-
tioms ‘which are similar in all mate-
rial respects.

Now, rdraft article 305 appears ‘to
thave beesn averigeked 'by the :Sup-
rreme ‘Court :0f India because that
article shows that if -the -Constitution
was not to be amended in respect of
.Onre small ‘material for a peried of
10 years an eXpress provision ‘was
‘made 'to ‘that effect. Merely as 4
-matter of conventence and not for
:any -other ‘reason, 1 would 'read out
that :article. Draft article 305 reads
-as follows:

Reseruation “of seats for :minorities
'to remain vin force for only A0 -ysas
vand 1lwes continue in -opemation Dy
amendment of thve Constitution, Met-
withstending anytiting wonwmineg in
aéxtticle (804 of this “Gonstitution, -tise
sprovistonsof #his Constitution velating
ito the-reservation.of :weats for-muslime,
ithe :scheduled castes, the sdheduléd
‘sribes .or the Jmdian "Christians either
in Barliament or in ‘the legisiatures -of
-a State, dor the time -being specified in
Part 1-of ‘the First Schedule, shall not
be amended duming ‘the period of ‘ten

vaars (from the commencement of ‘the
Comati‘ution.

So in.a part of the Constitution
which dealt with only amendment and
_contained two .draft articles, 304 and
405, the only portion which was made
unamendable is the one which I have
read the hon, members just now.

he's



As a maltter of construction, it was
clear to the draftsmen of the Constitu-
tion that if any portion was to be un-
amendable either absolutely or for a
limited period of time such a provision
would be necessary. Now, in my
opinion draft article 304 is extremely
important because it destroys the
whole basis of the majority judgment
in Golaknath’s case, namely that the
power to amend the Constitution is a
residuary power. I will go into the
residuary power business a little later
in detail. But it destroys that argu-
ments because the State Governments
under draft article 304 hag a very
limited power of amending anq the
States have no residuary power. If I
‘may be permitted to refer to the draft
article which is relevant, draft arti-
cle 304, first part, which gave power
to Parliament, it is in language much
the same as we have got today. But
draft article 2 is relevant; that is on
residuary power.

“Notwithstanding anything in the
last preceding clause, an amendment
of the Constitution seeking to make
any change in the provision of this
Constitution relating to the method of
choosing a Governor or the number
of houses of the Legislature in any
State, for the time being specified in
Part I of the first schedule, may be
-initiated by the introduction of g Bill
‘for the purpose in the legislative
-Assembly of the State or where the
-State has a‘legislative couneil in every
-house of the -legislature of the State
-and when the bill is -passed by ~the
legislative assembly or where the
State has the legislative council by
both houses of the State by a majority
of the total membership of the Assem-
bly or each house as the case may be,
¢ shall be submitted to Parliament for
ratification. The argument that the
power to amend the Constitution is a
residuary power is clearly, unmistak-
ably negatived by draft Article 304,
sub-article (2) which conferred the
power to amend the Constitution on
the Legislatures of the States. 1t is
true that there is no such article in the
Constitution as finally passed, but we

126

are asking ourselves the question: did
the draftsman in using the language
which he has done in draft Article
304(1) believe that the article itself
contained the power to amend, and
that it contained the power to amend
is clear from sub-article (2) which
gave that power to the Legislatures of
the States.

This is the previous legislative his-
tory which it is permissible to look at
in case of any doubt or difficulty. We
have first seen was it intended that
the whole Constitution should be
capable of amendment by the proce-
dure, and it seems to me, looking at
the debates, looking at the history, it
clearly was the intention.

The next question that arises is
what is the meaning to be given to the
expression ‘“Fundamental Rights”,
Could it be intendeq that that which
is fundamental can change? First of
all, it is quite clear that the Legisla-
ture of India, namely Parliament, has
taken the view and has acted on it
that fundamental rights can be chang-
ed and as I saig a little earlier, the
Prime Minister in introducing Article
31, said that ultimately if any obstacle
was put in the way of Zamindari re-
forms, the necessary amendment could
always be effected by Parliament. So
that is a fact. The importance of the
fact is that even the Supreme Court
cannot overlook the vast revolution

“which has been brought about by the

amendment of Article 81, Article 31A

"and Article'31B." They look upon it as

‘something inevitable,

something so
vast that the thing cannot be undone.
So the necessities of the case showed
the wisdom of amendment, because its
wisdom is not disputed.

Then comes the question of two
judgments of the Supreme Court—one
at the very beginning. As the hon’ble
members will know the history of
land legislation, the main fear in the
Cons‘ituent Assembly was, would com-
pensation be justiciable. But in the
first Dharbhanga case, the law was
struck down not on compensation but



as violating equality, because compen-
sation to bigger Zamindars was on
one basis and compensation to small
land-holders was on a different basis
and the Patna High Court held that
Art. 14 was violated. It was in that
context that Article 31A was introduc-
ed and Article 31B was introduced.
That article came before a very strong
Bench of the Supreme Court and
unanimously the Bench held and, if I
moy be permitted to say so, in my
opinion quite rightly that there is a
distinction beiween the legislative
power, that is to say power exercised
as granted by the Constitution under
tha Constitution, and the power to
alter the Constitution itself and it said
in ordinary law, in constitutional law,
a power to amend the constitution is
called “constituent power”, a power to
make laws under the Constitution is
called “legislative power”, Therefore,
though the legislative power is subject
to all the provisions of the Constitu-
tion, when it comes to amending the
Constitution, the only thing to look to
is the amending article. So as far
back as 1951, directly in relation to
Article 31, the power of Parliament to
amend fundamental rights was affirm-
ed. It was affirmed again in connec-
tion with the 17th Constitution Amend-
ment and it is a measure of the dist-
ance travelled between the First
Amendment and the Seventeenth
Amendment that for the first time not
only was inadequate compensation
upto. a point modified but an express
‘pProvision was made that land person-
ally cultivated within the ceiling
limit can only be acquired at a price
not less than the market value. That
again was afirmed 8 to 2. Mr. Justice
Hidayatullah suggested some doubts.
Mr, Justice Madholkar did suggest
douh's but reading the judgment as a
whole, he merely wanted a fuller
argument. I don’t read that judgment
to mean- that he thought that there
should be no power.

Coming again to fundamental rights,
the populay mind looks upon funda-
mental rights as something solid, like
a hook which yoy hold. It is not so
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and whether a particlar right which
is a fundamental right has been violat-
ed or not is a matter of opinion, of
facts, of times and of seasons. Now
let me give you one illustration of a
fundamental right where in my
opinion if the judgment of the Sup-
reme Court, to which I will refer, is
not reversed, Parliament may well
wish to amend that right. I am ref-
erring to the right of freedom of
speech, and freedom of association.
Now the Supreme Court has held that
in public service, interests of discip-
line do not justify a curtailment of the
right of freedom of speech or right
of freedom of association, because
they say Article 33 which deals with
the Armed Forces provides that they
should be abridged or abrogated in
the interests of discipline. You may
ask yourself the question, did the Sup-
reme Court ever contemplate that g
Deputy Secretary in a service could
write an article in a newspaper with-
out making any use of his private
knowledge containing a destructive
criticism of the political party which
is the party in power? Can g person
in the Parliamentary Secretariat do
likewise? Well, probably, you have
the privileges of Parliament and you
would be protected, not because of
any general law but because of the
privileges of Parliament. Now it is
possible that the Supreme Court may
revise its dccision. ‘The implication
of Article 380 is clearly wrong. The
Supreme Court has held that for ad-
mission into Government service con-
siderations of discipline are necessary.
But supposing the Supreme. Court
does na* choose to reverse its decision,
is it not open to Parliament to say
that the discipline of public service is
being undermined and a wrong impli-
cation is drawn from that Article and
we wil] set the thing right. So, fun-
damenta] right is not something solid.
It depends unon the view you take of
it and one of the cardinal reasons for
providing for the amending power is
judicial error. Several times, judicial
error has been openly and publicly
admitted. Parliament had to pass an
Act and amendment of the Constitu-



tion in order to give effect to the
-Beru -Bari .Union. ' Mr. ‘Gajendra-
.gadkar who .delivered the judgment
.said that Union Territories were not
included in the .definition of .a ‘State’
and that was a very important fact.
{Parliament, by law, could not do it.
He admitted in a subsequent judge-
.:ment that the definition of the
.Geneztal .Clauses ‘Act had been inad-
wvertantly overlooked. ‘He then put
:his, main judgment on the ground *ha‘
#the .power to create a territory was
,not .a power under 'the Constitution
-but was a power outside the Cons‘itu-
tion. :It can be demonstrated that the
;Jearned judge overlooked the residu-
Ary .power of ‘Parliament and :there-
Laove under. the Indian :Consti‘ution no
Jower which . is not in List 1I.or I
.can .be outside the -Constitution. -Now
the .whole haais ef the judgment is
.gane and .if the .Supreme Court still
_pexsists in iit, .could -not iParliament
.gffect and amendment? So one.of the
-peasons dor providing for g power .to
Aamend is :that the intention .of the
dramers of ithe :Act may be -defeated
by a judicial interpretation .which is
-wrong but which s incapable of cor-
rection ‘unless the court wishes .to.do
8o itself. The most serious case .of
judicial determination barring all ave-
nues of peaceful :solution is ‘the .deci-
-aion of Ahe.Supreme Court of the USA
halding ‘that a slave was the .property
0f his ;master and that property and
\its .ohligations could not be impaired
throughout the territory of the “USA.
,Attempt had been made through com-
‘promise ‘to ‘keep existing slave States
-to .prevent -its expansion, -hoping that
in course «of time slavery  would
disappear even :in the slave States.
+But the -Chief Justice forestalled -the
results of .election ‘by a judgment and
thistorians of the US -Constitutions are
of opinion that they led the nation
nto a Ciwvil War. .80 the power to
amend not .only -gives you the power
.to aeffectuate wvour intention 40 guard
.against judicial error, which is-incap-
able .of being set right, more especial-
1y .in case of Article 141, which pro-
vides that the law declared by the
Supreme -Caurt shall be binding on
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all courts. 8ir, fundamental rights
are very important rights. But they
.are not sacroscant, sacred or things
like that, because as hon. Members
will know, originally the .freedom of
trade and  commerce was a .funda-
mental right; it was in the draft

Chapter relating to fundamental
rights. It was transferred to gnother
chapter, .and Mr. Krishnaswamy

Aiyor, a distinguished lawyer and a
Jurist said that all rights conferred
‘by the Constitution are wvaluable
rights. No right conferred by the
Constitution can be abrogated, except
by Parliament, and therefore the only
advantage, broadly speaking, of a
fundamental right is a _procedural
right, namely you could move the
Supreme Court as a matter of right
for the enforcement of fundamental
rights.

Mr. Justice Sybba Rao .and other

judges have .obscrved that -it .is.sur-

.prising that fundamental .rights can
be .amended by Parliament by major-
ity .but that certain items whigh. affect
the .States require ratification of the
States.

Now, as regards fundamental rights
and the amendment by Parliament,
there is a very clear safeguard ‘includ-
ed in the amending ‘process its¢Hf. For
‘the -purpose of amendment, eath
House, 'the Lok 'Sabha and -the Rajya
©abhga is-treated as a separate -entity,
and in the Lok Sabha an absolute
majority -of tha:House, but two-thirds
-0f ‘those-present and wveting are requir-

.ed to.amend. I will-come to4he Rajya

BSabha later. Now, it means that two-

-thirds of ‘the ‘House ‘must support ‘the

amendment, because unless you have
a two-thirds majority, you cannot
pass it -even 'in ‘that House. Now,

ithere is another -safeguard, of g radi-

cally .different character. The- Rajya
‘Sabha is a perpetual body, renewed
every two years. Tt is indirectly el-
ected by ‘legislature throughout ‘the
territory of India, apart from a small
nomination element, which is there,
Now, thereforle, it means that an
.absolute majority of the Rajya Sabha
and twoshirds mejor¥y of ‘those
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t apart from consistent amendments
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present and voting, would ensure that
the representatives of various States
who constitute the Rajya. Sabha by a
majority of two-thirds, apprevie of
the amendment. So the safeguards
that fundamental rights and rights in
other part of the Constitution, which
is not in the proviso to Article 368,
are in- my submiistion known: Sub-
stantially, in the earlier days with one
party ever whelmingly in powier im
ali: the States, amendirtent appeared

to- be- essy. But the safeguards are

real; You must convert to  your
view two-thirds- of thie' members of
the Rafya

of elected representatives of the var-
ious States. Nbw, the reuson  for
ratification by  the- States' in respect
of the matters mentioned in the
proviso is that whatever value the
Supreme Court may attach to funda-
mental rights, in a federation, the
most important thing is the relative
position of the State and the Unions,
and that position has to be safeguard-
ed. So if legislative lists are to be
amextxded. if the power to elect the
President or the Vice-President is to
be amended, and any matters which
directly affect the States vis-a-vis
the Federation, the ratification by not
!ess than half the number of States
18 provided, meaning thereby....
Thez:eb& it is meant that more than
half the States are willing that the
Constitution shou'q stand amended
even ‘when it affects the States. It
Mmay increase the power of the-States;
it may decrease the power of the
S‘tates.' The experience of countries
like Australia, Canada and the USA
show that central’ power or strength
of‘ central power is necessary because
there are certain things which the
Centre can do, which the States by
themselves are unable to do. So, this
is the present schere,

It is difficult to- say that the safe~

| guards. provided here are not ade-
- quate, or that things can be done in

haste and hurry. Comingto.the actual
amendments- which have been made,
of

Sabha, a body renewed
every two years, and representatives
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article 31 and its sister articles namely
articles 31A and 31B, it ig dificult to
say that we have amended the Con:
stitution too often. I used to receive
much sympathy, everybody saying
that by the time my book was com-
pleted I would have to be writing on
a new Constitution. No  such catas-
trophe has ov:cr taken the country
and no such catastrophe has overtaken

a relatively small person when he
was writing a- book,
On giving to the court the final

word in amendments, and to-show how
dangerous it is, Mr. Justice Patanjali
sSasiri, who was a very distinguished
judge said that the whole basis of the
Constitution was respect for the rights
to property. He cited eminent
American writers to that effect.
We have the spectacle of Mr.
Justice Hidayatullah telling us
‘Why did you ever put it in? Rights
1o property ought to have found no
place in the Constitution.’, Surely, it
is extremely unsafe to leave political
doctrines to courts of law. Political
doctrines ought to be enunciated in
a place where it is proper, namely the
legislature, and if a law is passed by
a free government, that is, if you
persuade a sufficiently large majority
of people: to- a- particular view, that
view must prevail.

You are, however, now confronted,
and everyone is confronted with a
situation where the Supreme Court
says that in future’you cannot’ arvend
any fundamenta! rights, and the
Supreme Court makes a slightly larger
claim that judges make latw and says
“All old theories are exploded} we
say that since clos would regult if
the old amendments were treated as
unlawful or as bad law, let them con-
tinue. But if a future Parliament
finds it necessary to say that unless
they pass a law, chaos would result,
Parliament is not free to do so.”. That
broadly is the picture. I have just
put forward my view. Hon, Members
can then question me. T Have now



given only a rough-outline of the

position as I see it.

About residuary power, wvecause in
my submission it is basic to know 1,
I would say this. Where does the
power to amend the Constitution re-
side in the Constitution of India? '1all
the majority in Golak Nath’s case
found the power in residuary power,
nobody ever dreamti of finding it
there. It is in the article, Why do
I say that it cannot be in the resi-
duary power? First of all, the resi-
duary power is a power belonging to
Parliament and it is an exclusive
power of legislation, But the power
to amend the Constitution is not
exc usively vested in Parliament, Par-
liathent can amend all parts of the
Constitution other than those men-
tioned in the proviso, But the pro-
visp requires ratification by not less
than half the States, so that Parlia-
ment by itself cannot amend the Con-
stitution in matters covered by the
proviso. So, it s obvious that it can-
not be the residuary power which is
an exclusive power of legislation, be-
cause the power of Parliament, under
the proviso to article 368 is, if onc
use the word, concurrent with at lcas!
half the number of the legislatures,
and is at any rate not exclusive.

Second'y, the whole history of re-
siduary power in India makeg it
impossible that it would be found
there. For, as hon. Members know,
under the Government of India Act,
they did not want to give the residue
either to the States or to the Pro-
vinces, So, Sir Maurice Gwyer, a
great draftsman and a greater judge
said that with a view to avoid final
allocation of residuary power, every
conceivable subject of legislation was
thought out and put in one list or the
other. That scheme has been retained.
and we have enlarged the items in the
list, To put it mildly, it appears odd
that a subject which receives a whole
part of the Constitution to itself would
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be forgotten in framing the legislatives
entries. In my opinion, there is no
foundation for finding the power of
amendment in the residuary power,

Why did they go to the residuary
power? They went to the residuary
power because if they did not find
the power in article 368 and they did
not find it also in the residuary
power, there was no power to amend
at all, which would have been
absured. This is broadly the legal
position as I see it. I have no doubt
that there are many objections or
various things which may be said on
the practical part of it.

Supposing the Supreme Court is
wrong, we are now relegated to a
larger question. Should fundamental
rights be amended at all? The ans-
wer broadly is that in a free society,
it is for the society to determine that
the power to amend is wisely exer-
cised, But it is the characteristic of
all power that once conferred it can
be used for good or for evil. As I
read the majority judgment of the
Supreme Court, they seem to think
that in the past in smashing up large
landed estates and so on, the power
has been exercised for good, Well, if
it has been exercised for good, it may
be exercised for evil also, But I
would in any discussions submit that
the question of exercise of the power
and the existence of the power must
be kept radically separate, There are
many powers which exist, powers of
taxation and so on, which can be very
unwisely used and which may be
destructive of a good deal of the well-
being and the happiness of the State
but we do not withhold the power
because it may be abused. Similarly
the power to amend may be abused,
but in a free society the safeguard is
that the public opinion an organi-
sation of political parties is there to
exercise a check so far as it lies
within it. ’



1 would welcome any questions that
maybe put to me.

Shri A, N, Mulla: Let me first
thank you on behalf of the members
of the committee for your 'earned
and lucid exposition of the various
articles of the Constitution and the
intentiong of the framers of the Con-
stitution.

You started by saying that in their
judgment, the Supreme Court have
referred to a particular extract from
the speech of Pandit Jawaharlal Nehru
on the basis of which they have tried
to interpret that the intention of the
framers of the Constitution was to
make these rights permanent, I will
place before you a later extract from
the speech of Pandit Jawaharlal Nehru
for your consideration whether that
is not a correct exposition of what
was in hig mind:

“While we want this Constitu-
tion to be as solid and permanent
as we can make it, there is no
permanence in  Constitutions.
There should be a flexibility. If
you make anything rigid as per-
manent, you stop the nation’s
growth, the growth of a living
vital organic people. In any
event, wa could not make this
Constitution so rigid that it.can-
not be adapted to changing con-
ditions, When the world is in
turmoil and we are passing
through a very swift period of
transition, what may be good to-
day may not be wholly applica-
ble tomorrow.”
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Do I take it that this is a correct ex-
position of what a Constitution should
be in a democratic State?

Shri H. M, Seervai: 1 would res-
pectfully agree that it is correct. But
in a conflict of general observations
on the same thing, I would prefer the
speech of Pandit Nehru on article 24
for this reason that directly in con-
nection with fundamental rights, he
says that the Constitution is a crea-
ture of Parliament. Mr, Justice
Hidayatullah has sited a part of the
passage. I have given the whole of it
in my book. Thereforc, the em-
phasis is on stability, Constitutions
are not changed every second day. But
as the hon, member quoted, that
which was good at one time may cease
to be good at another time. For
example, the US Supreme Court in
the equality clause had orginally said,
equal but separate. If there are two
schools one for Negroes and one for
the Whites of a thousand students
each,. if you spend the same amount
on building, teachers, salaries, etc,
equality is not violated. Let us
assume that in the written Constitu-
tion there was a proviso saying, pro-
vided that if blacks and whites are
treated equally ‘but separately, there
shall be no violation of equality.
Could that clause be no changed now
when the modern concept accepted by
the US Supreme Court is equal bqt
separate will not do? So, what Pandit
Nehru said was the teaching of ex-
perience. It is the teaching of judicial
systems which had worked ou’t and
you had only to put certain things in
the Constitution to see whethex: they
should be immutable. Take trial by
jury. In America it is a .fundamental
constitutional right. But in the coun-
try from which it is borrowed. .thns
practice has dropped out. If American
experience shows that all ju'rles can
be corrupted and the majority verdict
thwarted, cannot the Bill of Rights
be amended so as to drop out trial by
jury? 1 respectfully agree that the



view indicated in. the. passage: read
out by the hon, member shows the
teaching of experience can be. re-
inforced by examples from judicial
decisions.

Shri A. N, Mulla; I think you will
agree that article § of the American
Constitution is almost analogous to
article 13 of our Constitution, I am
quoting ffom page 19 of the decision
of Justice Hidayatullah in Sajjan
Singh’s case:

“THe-meaning of article 13 thus
depends on the sense in which
the word ‘law’ in article 13(2) is
to be understood, If an amend-
ment can be said to fall within
the term ‘Law’, the fundamental
rights become “eternal and invio-
late” to borrow the language of"
the Japanese Constitution. Arti-
cle 13 is thus on par with article5
of the American Federal Consti-
tution in its' immutable prohibi-
tior as long as it stands:™

1t it is true thet article5 of* the
A'merican Constitution stands on the

same footing ag article: 13''of our Con- -

stitution, is it not-a' fact‘ that the
Supreme Court of America andthe
US' Government have devised a
special jurisdfc conception of " pelice
powers of the State by which they
prefer the interest- of the- community
over the fundamental rights- of = the
Individusal?

Shyvi Ik M. Seerval: With great
respeet to: the' learned judge, arti-
cle: 13(2) has been held by Chief
Justice: Kania, and. rightly, to say
nothing: more-than that a law con-
trary" to: the Gonstitution. is. void,

1f you strike out thet article, the re-
sult would be precisely’ the: same.

Shob:Ac M. Mislla: Is there any provg-
sion of residua]. power in. the Ameri-
can. Constitution?

Shid' M. My Seenvaiy In' the ‘Anrerican

1.

C..stitution: the residual postars are
with the States. Apart from Sajjan
Singh'’s case, Mr. Justice Hidayatulla
has delivered an extraordinarily learn-
ed judgment in Golaknath’s case. He
says that it is true that the Supwreme
Court of the United States has brushed
aside all limitations on the power to
amend, but he would like to know the
reason. The reason is simple. The
power to amend this. Constitution must
mean the power to amend the whole.
But the point raised by Mr. Justice
Hidayatulla requires a little discus-
sion, and that is where, a law under
the Constitution—legislative power—
and law amending the Constitution—
constituent. power becomes relevant.

Shri A. N. Mulla: I may read a
Commentator’s account on the Ame-
rican Constitution and them ask your
opinion about the: way the funda-
menta] rights are being abridged to
a certain extent even in America. He
says:

“It was soon realised that for.
the maintenace of public order
and other things' some- Testrics
tions' must be imposed upon the
liberty of the individual. The
Supreme Court of America there-
fore invented the doctrine of
police: power of the: State under
which the State has the: inherent
right and power to cirmumscribe
fundamental rights which are
necessary' to protect the: common
good.”

Therefore; even if you accept the
position: talen by Justice Hiddayatulla
thati the restrictions in. the - American
Constitution are to the game extent
as they exst in our Constitution, yet
the courts of America have found the
doctrine by’ which; in: the -interests of
public good, they think. that the fun-
damenta] rights can be abridged.

Shey: H. M. Seervai: That is correct.
But there is one thing I wish to say
that in America deliberately large
legislative powers were left to the
judges: Their appointment ig political.
It hag to be ratified by the. Senate,
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which is a legislative body. But it I
may be permitted to call the attention
of this hon. Committee, it ig to a
judgment of the Privy Council which
Mr. Subba Rao has. cited: in his. judg-
ment, and in my respectful submis-
sion. it puts an end. to the theory
which he propounds. If you look . at
the judgment you will not get the
whole section as it exists in Ceylon.
But the Ceylon Constitution furnishes
a complete replica of the power to
amend, including article 13 (2). I may
be permitted to call attention to the
section in the Ceylon Constitution
and then tell you brifiy what the
Privy Council has said.

The whole section is set out in my
book, footnote at page 1102

This Privy Council judgment is: ex-
tremely important because it clearly
shows the distinction whiah the  ma-
jority judgment blurs.

“8: 18, Swve ag otherwise pro-
vided in' sub-section (4) of section
29, any question proposed for de-
cision' by either Chamber shall
be determined by a- majority of
vbtes of the Senators or Mem-
bers, as the case may be, present
angd: voting. The President or
Speaker or other person: presiding
shall' not vote- in the first instance
but shall have and exercive a
casting vote in the event of' an
equality of votes.”

Now comes an extremely important
seetion and I wish to show this that
it is apparent and the Privy Council
so treated- it, that it guarantees the
rights of religious minorities. They
are' not calleq fundamental rghtg but
from the very nature of the provi-
sions it is clear that they are treated
ags fundamental unlesg amended by
the appropriate process.

_S. 28 “(1) Subject to- the: provi-
siong: of this Order, Pariiament.
shall have power to nmare: laws
for the peace, order and good
government of the Island. (2) No
Wﬂh». law. shall~(a) prohibit or
restrict the free exercise of
‘any religion; or (b) make persons

of any commumity religion liav
ble to. disabilities. or restrictions-
to which persons of other comw
munities or religions: are not:
made:]jable; on. (@) cenfer on per-

suns. of any community or- reli-
gion any privilege or advantage
whch is not: conferred. on per-

song. of other communities on re-

ligions; or (d) alter the.constitu-

tion of any religious. body except.
with the consent of the govern-

ing, authority. of that body:

DP.avided.that, in any case wherea

religious- body is- incorporated by

law, no such alteration. shail be

made except at. the request of the

governing . authority of that

body.”

Now comes:- sub-elause (3), which
corresponds - to article: 187 (2).

“(3): Amy law made-in. contra-
ventiom. of sub-section. (2). of this:
section shall,. to. the extent of
such cemtravention; be-void. (4)
In the'exercise of its. powers under
this. section, ' (Perlimament may:
amend or repeal any of the pruo-
visiong of this- Order,” or of any
other: Order of His Majesty in
its: appiication to the-Island; Pro-
videg. that no Bill for: the amend-
meng ov: repeali.of any of the pro-
visions: of this Ovrder shalli be
pvesented.for Royal Assent unless
it has endorsed on it a-certificate
under the hand of the: Speeker
that the number of votes cast in
favour thereof in: the House: of
Representatives amounted. to- not.
less than. two-thirdg: of the whole
number. of members of the House
including thoser not present).”

This provision corresponds to arti-
cle'13(2). What did- the Privy Coun-
cit’ hold? M¢. Justice Subba Rab cites
it for the collatera]' reason that PYivy
Cbuncil' saiy thet Constitution could
be-amended by law and- they- did’ net
refer to “comstitusnt’ power.” But he



forgot that the Privy Council con-
sistently distinguished betweepn ordi-
nary process of legislation and spe-
cial procedure prescribed for amend-
ment, and the Privy Counci] said
these rights are rights of minorities
which you can take away but only
by the specvial procedure. When it
was argued that Ceylon was an inde-
pendent sovereign State and its sove-
reignty was affected, they said “No,
produce your majority and you can
take away the rights. The Constitu-
tion provided that the specia] machi-
nery for amendment of the Contitu-
tion requires two-thirds majority.”
So, the Privy Counci] judgment is a
direct authority for the proposition
that some of the most valuable rights
of men, rights to religious freedom,
can be taken away by a two-third
majority as there prescribed. Instead
of going inferentially from two Cons-
titutions which are different because,
as the hon. Members know, when the
United States Constitution wag enact-
ed, the Bill of Rights was not in it—
it came two and a half years later—
so, the Constitution of the United
States startedq without a Bill of Rights,
on an undertaking or guarantee by
Cieorge Washington that “we will put
it 1ater” and it came two and a half
yearg later I would say that the Privy
Council judgment, if read as a whole
and read along with its statutory pro-
vision, not the first sub-section and
the last sub-section only puts an end
to the argument that even freligious
rights cannot be amended by requi-
site majority.

Shri A. N. Mulla: I think that any
interpretation of the articles of the
Constitution that circumscribe the
right of the people to live under a
system of law of their own choice is
basically a non-recognition of the
basic principles of a democratic State.

Shri H. N. Seervai: On the whole
and in the round, yes; but, in fair-
ness, since it is a matter of know-
ledge, I ought to say that in some
countries, like Canada, the difficulty
of the provinces agreeing to the al-
teration of the Constitution js so great
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that all attempts to amend the Cons-
titution of Canada have failed due to
historica] reasons of a strong French
minority or majority in Quebec and
in Montreal. But that js historical.
Since they were independent states
which had surrendered only a limit-
ed power to the Central] Government,
due to fortuitous circumstances the
Constitution of Canada has become
unamendable. Tomorrow the British
Parliament would pass without an al-
teration of 3 comma ga total altera-
tion of the Canadian Constitution.
Repeated attempts to do so have
failed, So, whilst admitting that it is
a negation of democracy, in certain
historical circumstances it has hap-
pened in countries which are demo-
cratic.

Shri Jairamdas Daulatram: That
means, apart from the theofretical
meaning of it, while following the
general principle of democracy, the
face, content or features of democracy
have to be related or fitted to what
arise out of the facts of life of each
nation’s history angd conditions. Just
as you mentioneq Canada or the
United States, each country is deal-
ing with the facts of its own life while
keeping the democratic principle be-
fore it and gives to the democratic
structure a face, features, aspect con-
tent which are relevant to the facts
of its life.

Shri H. M. Seervai; Put generally
that way, it may be generally accept-
ed but the importance of Canada is
that in a democratic country a fede-
ral constitution cannot be gltered
without the consent of its constitu-
ents; but a democratic constitution
which leaves jt to the people to de-
cide what they should do broadly in-
volves the freedom to change it, and
to change it in a manner even oppos-
ed to the original scheme. For ins-
tance, if tomorrow we convert suffi-
cient number of provinces in India
that a unitary government is the desi-
deratum and not a federation, noth-
ing either in the democratic process
or in the provisions of the Constitu-
tion prevents it. If the argument is
that under certain circumstances
rights should remain immutable, I do



not think that that js the democratic
process. But if people who are ori-
ginally separated have come toge-
ther on a compact that on this basis
we join ang not on another, then that
compact may have the effect of over-
riding the democratic principle.

Shri A. N, Mulla; I put it this way.
The right of the people to change the
laws according to their own urge and
their own needs would be present in
every democratic state; but what
would constitute the understandable
urge of the people? There may be
different systems and different ways
of finding out as to what is the urge
of the people in various democracies.

Shri H. M, Seervai: That is correct.

Shri A. N. Mulla: Therefore, when
we come back to our own Constitu-
tion, is there thjs feeling in your
heart also or not—I have that type of
feeling in my heart—that the framers
of the Constitution in our country felt
that where the safeguards mentioned
in article 368 of the Constitution are
fulfilled, it wouldq amount to the re-
voicing of the opinion of the people
and it can be taken as the voice of
the people?

Shri H. M. Seervai: If I may say
so, you have put it very felicitously
and accurately. Putting it in more
prosaic language, I would say that
when two-thirds of the elected repre-
sentatives in the Lok Sabha vote for
a change and when two-thirds of the
elected representatives of State Legis-
latures also want the same change,
there is sufficient guarantee against
hasty or impulsive action, because
after all the urge of the people may
be due to a momentary fit of passion.
So, all written Constitutions are
meant to guard against it. Bearing
In mind that State-Centre relations
would be affected also in a good many
th_ings if the Constitution is to be ra-
dically altered, the urge of the peo-
Ple is given the fullest play in arti-
cle 368 if you convert a sufficient
Number of people, but it imposes suf-
ficient time and safeguards to secure
delay, time for reflection and
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thought.
it.

That is how I would put

Shri A. N, Mulla: I have also a
feeling—I do not know whether you
share it or not—that there is no
other conceivable system which at
the moment appears to be a better
safeguard than the safeguard provid-
ed in the Constitution itself.

Shri H. M. Seervai: Yes, Sir, on
the whole, I think, you are right. But
1 ought to say, because I re-read some
of the debates in the Constituent As-
sembly before coming to Delhi, if hon.
Members will permit me to say, the
discussion on amendment of the Cons-
titution in Austin’s book on India,
The Cornerstone of a Nation, is ex-
tremely helpful. Originally, distin-
guished lawyers suggested that even
the Fundamental Rights and their al-
teration should be ratified by a cer-
tain number of States. That view
wag decisively rejected in the Cons-
tituent Assembly and though no very
clear reason appears, it seems to me
that having regard to the composition
of the Rajya Sabha, the indirect en-
dorsement by the elected representa-
tives of the States and about two-
thirds in number is already there.

Shri A, N. Mulla: [ think, there
can be another reason, that is, those
meastres which are directly affecting
the States also, they were put in the
proviso, but those matters which did
not directly affect the States at all,
it was not considered necessary that
they should also be subject to that
proviso.

Shri H. M. Seervai: Correct,

Shri A. N. Mulla: I am very grate-
fu]l to you for helping me.

Shri M. P. Bhargava: You have
mentioned that there is enough safe-
guard with the Rajya Sabha vote. Now
take the case today:. Does the vote
in Rajya Sabha represent the true
state of affairs in the States?



Shri H. M. Seervai: When you are

déaling with a body which js being
renewed every two years. . . .
Shri M. P. Bhargava; Only one:

thirds is renewed every two years.

Shri H. M. Seervai: Yes. Therefor,
it'may be that at any particular period
of’ time the direct reflection of the
State Legislatures may not be found
in the Rajya Sabha. That must be
conceded, But that is the scheme
taken presumably from the Senate of
the: United States where one-thirds
of the body goes out every two years,
and it is a factor of stability normal-
ly because the immediate overwhelm-
ing emotion of the moment is not in
its totality reflected in the Centre;
it will be reflected in course of time.

Shri Jairamdas Daulatram: I also
happen-to be a Member of the Rajya
Sabha. The parties cut across States.
In. the Rajya Sabha, the Members do
net. necessarily: vote according to the
dictates or instructions of their res-
peetive State. Normally they are
selevted by-the State Legishtures, but
in. functioning;. in most of the matters
which come up for vote, the Members.
whatever may be the State to: winch
they belong,, and sometimes even
within each State, they vote according
to the Parties. The Party for which
they vote may not be in majority. in
the State. Therefore, the Party
vote cuts. across the representation of
the State.. Whatever might nave been
the original. intention,- that the- Rajya
Sabha. should. represent the States;
that is-only: theoretical and' the actual
fact of life is that Parties cut across
States.

Shri H:- Mi: Seervalt' O the peliti-
cal plane; I would not, even remotely,
wish to oontrovert this. propositinn,
But all thats it means is that, so far
as the State-Centre relations are con-
cerned, it directly. affects the State.
As regards the general rights of citi-
zens or non-citigens, because there are
several . Fundamental Rights like Equ-
dlity conferred on. all the- inhabitants
of India, all that you can. say is-that
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the climate in a: psrticular State ti
not such as' to leave its Members:
efther to oppose ‘or tg-support, So; you
are right that it may cut through it.
Members muy vote: according to Par-
ties, but we' assume- ‘hat all parties
try to: represent the people whose
suffrage they ask for, and if those
people do not want the Fundamental
Rights to be amended or have very
strong. objection,. I believe, they will
make that view prevail with the Par-
ty.

Shrt Jairamdas Daulatram: It may
be the minority view in that State:

Shri H, M. Seervai: It happens.
When all is'said' and“done; when you
put faith in numbers and decide that
it is-better to-count the heads rather
than: breakthem. Of course, you do
run a certain amount of risk,

Shri" Jairamsdas- Daalatram®* I have
got tha:other provisions too: which we
can: discuss: later,

Shri: Trilolet Singh: If 1. am not! miss
taken; the present situation: has ari-
sen ae- a-result of the- provisions: of
Art. 13(2). .If somehow it could be
possible for the Parliament to delete
Art. 13(2) altogether, the Legislative
powers of the Parliament or the State
Legislatures would not- be impaired;
they will conlinue to be subject to
the provisicns of the Constitution. As
was perhaps rightly held by the ex-
Chief Justice of India, Art. 13(2) is
redundant. Could you suggest a
way out as to how it would be possi-
ble for the Parliament to delete the
provisions of Art. 13(2)?

Shri H.. M.. Seervai: My answer to
the hon. Member would be that. even
if Art. 13(2) was-not there, the Court
would proceed to act -as though it- was

there. Our deleting Art. 13(2) does
not help. But my short answer is
‘hat the whole reasoning that the

power is a residuary power and,
therefore, everything can be amended
but not. Fundamental. Rights, is des~
troyed by the fact that if it was- a



Jegisiative -power, it ‘is syhject to the
provisions of ‘the Constitution, and
‘Fustice Bubba ‘Rao was confronted
with that difficulty. He has given .an
answer which is odd. He asks: how
-can ‘it be said that an am=>niad Arti-
¢le is inconsisient with the Consti-
tution? The .whole questian is: can
you amend an Article? If you can
amend all .parts except the Funda-
mental Rights, though the legislative
power is subject to the oiher provi-
sions of the.Constitution, it must fol-
low automatically that.-you can amend
Art. 13(2). But by merely deleting
Art. 13(2). you .neither -enlarge the
-powers of the Legislature nor .control
them because to a&ay that something
is by way of caution means that
every Court will .act on .it even if
it is .not there. How -will our delet-
:ing help? Our deleting iit -might .be
.injurious .in other ways. They :might
-attribute to Parliament an intention
that hereafter laws should not be
.declared void. It js met the intention
.of the Parliament. ‘As lang .as you
+¢qp a awritten .Constitution, wunder
iear theory of law, any Jaw  which
«contravenes the Constitution .is void.
That is svhy, Chief Justice Xania said
that it would be so even if this was
not there; the Gowvernment of JIndia
Act did not comtain .such provisions
and yet, lews .inconsistent with the
Government of India Act were void.

The correct thing is to say that the
'whole besis -of the judgement is in-
wonsistent and -contradictery, but

-the difficulty of the Mover is -this:
once the Supreme "Court -has spolen

with  the voice .of the whele Court,
what will you do? Therefore, his
Bill seeks expressly to confer the

power and when ‘he puts me questions,
I hope to suggest if it may 'not be
‘tisrespectful ‘$o do 'so, that he should
add to the opening :part of -his
‘*mending clause of the prowision,
“Notwithstanding anything -contained
in the Constitution, Parliament shall
‘have the power. . . ”, 80 that, no-
‘body will say that Art. 13(2) bars it
or -the .Fundamental Rights bar .it.
‘He oould ,add at.the beginning .of .the
®lause, ‘Notwithetandiag wnything
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contained :in the Constitution, Panlia-
ment shall have ‘the pewer. . :”
The absence of these worlds has been
commented upon by the masjority
judgment. I had left this, but since
the hon, Member put .it to me, 1
thought I should mention this a little
out of turn.

Shri N. C. Chatterjee: I think, in
your thoughtful chapter on the amend.
ment of the Constitution, you have
painted out that Parliament can pass
a law reconstituting the States under
Arts. 2 and 3.and forming .States,

Shri H. M. Seerval: Yes.

Shri N. C. CThatterjee: Therefore
that is permissible by a simple majo-
rity in Parliament.

Shri H. M, Seerval: Yes.

Shri N, C. Chatterjee: Under Art.
179, Parliament can also abolish the
Legislative Touncil in a :State.

.Shri :-H. M. Seerval: Yes; on -the
request of the State.
.Shri N. C. Chattenrjee: That would

net require any special majority.

.Shri H. M, Seervai:
not.

No; it would

Shri N. C. Chatterjee: It can also
constitute a new Legislative Council.

Shri H. M. Seerval: Yes; .on . the
request of the State,

Shri N. C. Chattesjee: 1 take it that,
when a Constitution is enacted, it re-
presents for the time being the galu-
tion of the problems facing the fra-
.mers of the Constitution fer the time
being. But certain things develop,
socio-economic conditions change and
new problems come up which have to
Le tackled. Therefore, amendability
is absolutely essential in a develaping
State.

Shri ‘H. ‘M. ‘Seerval:- Yes, For the
first end only time in my book, I per-
mitted mysel a little sarcasm that it
-would appear that a modern democra-



fic and dynamic society enables the
judges to amend the Constitution, but
that dynamic society goes with a
Constitution, part of which is static.
Nothing can be immutable that way.
Your ideas change for better or worse
and if people want the better or the
worse, then given a little time and re-
flection they must, jn the end, pre-
vail.

Shri N. C. Chatterjee: You have
also pointed out that mere procedure
of amendment is embodied in some
Constitution and that that itself carries
with it the power to amend.

Shri H. M, Seerval: Yes; it does, in
America and Australia, and it is clear
that it does here also because as the

minorily pointed out, the operative
words are:
“....upon such assent being

given to the Bill, the Constitution
shall stand amended....”

So, the puwer is in it. They merely
lift the marginal note and talk of pro-
‘cedure. but the procedurc carries with
it the power.

Shri N. C. Chatterjee: Therefore, the
procedure itself does not restrict the
power of amendability; it only indica-
tes the method, but the result is also
there.

Shri H. M. Seervai: Yes.

Shri N, C. Chatterjce: I want to
understand one thing. You have seen
Mr. Nath Pai’s Bill.

Shri H. M, Seervai: Yes; I have.

Shri N. C. Chatterjee: Apart from
the introduction of the “Notwithstand-
ing...."” etc., clause, do you think that
anything more should be done?

Shri H, M. Seervai: If I may be
permitted to make a suggestion which
is contingent, if the Select Committee
or a substantial majority of it recom-
mend that this Bill be passed or at any
stage Government considers support-
ing the Bill, then, in my opinion, the
most satisfactory thing to do, and to
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"ation at all, to say,

do without much delay, is to refer such
a draft Bill for the advisory opinion
of the Supreme Court of India before
going through the elaborate formality
of passing it and going through the
elaborate procedure of ratification by
eight States and it seems to me that
the Bill so framed, it is unlikely in
the last degree,. ...would be held void.

Shri N. C. Chatterjee: You may
remember, I submitted a Memorandum
to the President demanding a reference
under Art. 143 and the President was
himself considering the same, but..

Shri H. M. Seervai: If you will
permit me to say so, it is very difficult
before the same Bench and the same
Court without any change in any situ-
“review your
judgement”. There are grounds for
asking it if the Court wants to stretch
a point. For instance, I am quite
certain that the judgement of the Privy
Council and its statutory provisions
have not been read and it is equally
clear to me that the Articles of the
draft Constitution and their impact
have not been realised. Mr. Nath
Pai’s Bill radically alters the situation,
It says to the Supreme Court: “You
say, we did not confer the power. We
confer it. We make it clear that not-
withstanding anything said in  any
other part of the constitution we shall
do it

Shri N. C. Chatterjee: The Bill is
here. We consider it. Will it be
proper to récommend a review of the
whole thing by the Supreme Court to
give their authoritative opinion?

Shri H. M. Seervai: Not on the Ar-
ticle but on the Bill, which you men-
tioned.

Shri N. C, Chatterjee: This was
urged in Shankari Prasad case.
Supreme Court said that unanimously.
They rejected it. That was the law.

Shri H. M. Seervai: One of the
judges in the dissenting judgement
pointed out one thing. Every single
judge of the Supreme Court or High
Court dealing with article 32 gnd 226



says that no ordinary law can take
away the power; as long as the Cons-
titution is not amended ordinary law
cannot touch it, Every single judge
assumed that the amendment of the
Constitution could deprive. the Supre-
me Court of its power and authority,

could deprive High Court of its
power under art. 226.
Shri N. C. Chatterjee: This point

was urged by Justice Patanjali Sastri.
Consciously the framers of our Consti-

tution thought of remedial right
and made it fundamental right.
Nobody wanted to take away
that remedial right. If you look

at the first amendment of the Consti-
tution you will see this. The State
can make special provisions for the
advancement of any socially and eco-
nomically backward classes. the sche-
duled castes and the scheduled tribes,
Technically it may be called an infrin-
gement or abridgement of the doctrine
of fundamental rights, It was done
for the purpose of speeding up, im-
provement of the oppressed and sup-
pressed classes. Sometimes funda-
mental rights have got to be changed
for the greater good of the people,
who have got to be pushed up, under
our directive principles.

Shri H. M. Seerval: That is thie
abstract theory of equality for peo-
ple who are not otherwise equal
and such special provisions in their
favour were made. But T am not
quite sure that'leven without it, a
special provision for women and
children could not be upheld on the
ground that there is a valid classi-
fication. A person who is lame
cannot be treated on the same foot-
ing as g person who is in possession
of his limbs.

Shri N. C. Chatterjee: We had the
case of the Communal G.O. being
struck down as illegal. So we had to
make special provision for the back-
ward classes.

_Shri H. M. Beervai: Your proposi-
tion is correct,
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Shri N, C. Chatterjee: Article 31
had to be altered because of the
judgment of the Supreme Court. I
represented the West Bengal Gov-
ernment with Mr, Setalwad in that
case. Lot of refugees from East
Pakistan were settled in the out-
skirts of Calcutta because they could
not go back. Their settlement had
to be n:gularised. West Bengal Gov-
ernment went out of its way to give
reasonable compensation. The Spe-
cial Lang Acquisition Act was pass-
ed. That was struck down as illegal.
We had to amend the Constitution so
as to get rid of the difficulty that
was thi:re in helping the oppressed
and depressedq people who were
facing this difficult situa‘ion,

Shri H. M, Seervail: 1 don’t dispute
that. There are very harsh necessi-
ties imposed sometimes. I recollect
that when Pandit Nehru introduced
the 4th amendment. one of its
clauses was this: Your and my plot
of land could be taken away in order
to ensure house for a refugees. 1
ventured to say that only in Alice in
Wonderland would citizens be made
refugees in order that refugees may
become citizens. The clause Wwas
dropped out.

Shri N. C. Chatterjee: You quoted
Dr. Ambedkar’s speech. I think Jus-
tice Bachwat quoted it.

‘Shri H. M. Seerval: I do not attach
much importance to what Dr.” Am-
bedkar said. He has been saying a
large number of things which law-
yer won't easily accept in the consti-
tutional debates. 1 have studied
them very carefully. He was neither
a politician of great standing nor g

lawyer of high standing. He is
neither a great lawyer nor a great
politician. I would refer to what

Pandit Nehru said. He never deviat-
ed from it. He said that that consti-
tution is meant to endure. Things
which are for the welfare of the
people must be secured. This is
sound politics from whatever source
it comes,



Shri N. C. .Chattexjee: The so0-
called theory that .any abridgement
of fundemental rights would .yeally
be a violatien .of ‘the basic human
rights and would really be -trampl-
ing ;upan the .pegple's cherigshed free-
dom is not quite correct.

.Shri M. M. Seervai: I respectfully
agree,

Sbri N. C. Chatterjee: I am now
reading pone passage .from Dr. Am-
bedkar's speech in the Constituent
Assembly. Possibly you are think-
ing of that .gpeech .in support .of your
thesis:

“lI challenge .anyone of the
critics of our Constitution to
.prove that any Constituent As-
-s:nbly anywhere in the -world
has, in #the .circumstances in
which this eountry finds .itself,
Jprovided such a facile proce-
dure for the amendment of the
Lonstitution.”

Therefore, as one of the framers
and makers of the Constitution, he
did not want to make it s0 rigid
that fundamental rights would never
be touched.

»hel H. 1. Seerval: That is correct.

Shri N. C. Shatterjee: Pandit
Nchru, on the 11th November, 1948,
said this and Mr. Mulla was .also
JRrobably thinking of this:

“There must be a certain flexi-
bility, If you make anything
xigid and permanent, you stop a
nation’s growth—the growth of
living, vital .organic  peaple.
Thereforz, it has got to be
flexible.”

Shri H, M. Seervai: That is correct.

Mr. Chairman: He has accepted all
yaur poin's. Shall we move forward?
“Mr. Joshi.

Shri 8. M. Joshi: I want to -know
this from you because it is exercis-

ing 1the -minds of erdinary poople. In
the Constitutior, certain rights have
been deseriked as-fundamental rights.
The other righgs which .gcerue from
ather Artioles or other laws are mnot
treated as-fundemental rights, though
they will be ;proiected by courts. H
any law that is passed in this .eountry
is violated, I must have a remedy. But
for the fundamental rights the only
distinguishing ‘feature according to
you -seems to bl that we have a
remedial right, ‘that is, direct ap-
peoach to the Supreme Court. Isthat
the only distinction? If that is so,
then would that particular prewvision
which gives me 'the right of direct
approach be -amended undier -the same
provision—Art. ‘888—that this will be
removed? “Therefore, an ordinary
man Feels that there should be a
further guarantee that ‘these -fights
will not be touched -without going
through , particular, special proce-
dure like the one which has been
prescribed for those subjects ‘which
are concerned with the State’s rights.
Have T made mvyself clear?

Bhri H. M. Seervai: Absolutely
tlear. First -of all, so far as .these
rights of approaching the Supreme
Court are concerned, it must not be
forgotten that for one person who
goes directly to the “Supreme Court,
there -are ten personsg er, maybe, B0
persons ‘who go to the High Courts
under Art. 228 -and the right to move
the High Court is -not a ‘guaranteed
fundamental ‘right. “"If ‘people want
to make ‘the Constitution more diffi-
cult of amendment when it comes to
fun@amerntal rights, they -ean do so.
But when you say that g right can
be taken away. you are dealing with
vower. °Is ‘there any reason to be-
lieve that the general persons who
are so anxious that the right to
approach the ‘Supreme Court should
not be tzken away, will readily
acquiesee in? "The Bl of Rights in
England, which was passed in 1888,
can be amended like a dog Act to-
morrow, but it has survived two wars
and nobody has dreamt of repealing
the Bill of Rights. So, we are con-



sidering power and if people . think
that goltig to the Supreme Court
turns out to be so hardsfing, that the
fundamental rights should be for
going to the High Court and not to
the Supreme Court, people can have
their way. I admit that people set
a value to a procedusal right As
regards fundamenta] rights—we have
& distinguished Judge in our midst
and he will tell you that—it must
be rare indeed in which a person
complaining of violation of funda-
mental rights has been turned away
from the High Count on technicali-
ties. It has been done some time,
but after the Supreme Court said
that, once the violation of funda-
mental rights is established it will
hear the mafter, take evidence and
finish the case. The High Court, as far
as I can see, has always taken the
view that once there is clear infrac-
tion of fundamental rights or any
constitutiona] right, the High Court
will intervene. But on the popular
thing, because leaders represent the
people, but they also instruct the
people, would you say that the
right of freedom of trade and coms
merce guaranteed by Art. 301 is less
important than the right to carry on
trade or business guaranteed by
Art. 19(1) (g), or the right not to
tax goods in inter-State trade and
cormmerce is less important than the
right which is kept out of Art. 317
So, while admitting it, it only means
that the Bupreme Court must com-
manq such respect from the people
that the elected representatives will
not ask for an amendment of Art. 32.
But if they do it with two-thirds of
the Rajya Sabha, is there anything
to suggest, if that #tage is reached,
that eight States will not ratify?

S_condly, you must consider that
the longer the process between am-
endment and the finished product,
the more unsatisfactory it is. The
whole law is brought to a standstill
and all Governmental activities come
to a standstill. So, it is desirable
that once 5 reform is thought of, it
should be put through without much

2444(E)LS—10.
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delay and the Congress of the United
States new preseribes 5 period for
ratification by the States you do
the thing which will lapse. There
are more aspects than one and I
don’t think that smybody is likely
to interfere with Art. 33 But the
general fe.:ling is so strong thet
even if 8% is to be amended, I
dan't think that ratification wafe-
guard is really effective, Theoreti-
cally it is peassible, But, practically,
that is unlikely.

Shri X, Chahdragekharan: You
have referred to the necessity for a
clause in this Bill. I think you also
suggest that the provisions of this
Bill be included within the provise
to Art. 368. You have also suggested
that ther: should be a Presidential
reference. ‘These are the three
things that you have suggested with
regard to the Bill which we are
considering. Apart from these three
aspects, I would like to know whe-
ther you have got anything more
constructive than this,

Shri H, M, Seervai: 1If Supreme
Court says that you cannhot do, then
the only constructive thing will be
to rest that with the Legislature. If
it comes up again before the Court,
we must use fotesight that thé®
legislation woulq not be open to
challenge. I1f you say “no‘with-
standing anything contained in the
Constitution”, it will take in the
fundamental rights; it will take in
Art, 13(2). The Parliament shall
have the powers by following the pro-
cedure. You had the power which has
not been implied. They have refusgd
to imply. The power is already there
in the Seetion. You do not have to
repeat. The Supreme Court say®
where is the power; this is only a
procedure. They also say that Art.
13 (2) is all-pervasive. Already there
is a elause ‘Notwithstanding anything
contained in this Constitution’ which
is more constructive in the sense that
it is helpful I do not know whether
it will be helpful in a court of law.



Shri K. Chandrasekharan: You
know the suggestions made by Justice
Hidayatullah for the Constituent
Assembly.

Shri H, M. Seervai: I am very glad
that you have mentioned it. I wish
to say—I have already said that in my
Book—that by what legal process can
you set up a Constituent Assembly?
To-day your rights are safeguarded by
absolute majority of the House and
2|3rds being present at the time of
voting. In the case of ratification, by
at least eight States. Let us assume
that tomorrow the hon. Members in
the capacity of Legislators convene a
Constituent Assembly and pass a
Constituent Assembly Act and say
that the decision shall be by a bare
majority. What woulq Mr. Justice
Hidayatullah say to that? So, if Parlia-
ment itself by the requisite majo-
rity cannot enact the law to amend the
Congtitution, to suggest that you can
set up another body and arm it with
the power which you do not possess is
to put it mildly rather ‘odd’. Mr.
Justice Subba Rao wished to make
that flourish. You see the reservation
that “we do not express a final opi-
nion”. In my submission no final
court can say that it is the method. I
won’t deal with it because if the
method turns out to be impraticable
this hag an immediate impact on the
construction of power. If the power
is. anywhere in existence, you may
put one construction on the law. If
two or three powers exist, somewhere
else you may put another construc-
tion. So, the majority judgment says
‘we throw out this suggestion I have
dealt with it in my book. Daman,
Diu, Goa Bill Act was passed in exer-
cise of ordinary residuary powers.
Tomorrow you can redraw the map
of India. You followed the democra-
tic process. “Let us ask and find out
these things.” In the result, what

142

happens? No law was necessary. So, .

Constituent Assembly has no resem-
blance to the Daman and Diu Poll
Act. Supposing you had disregarded
the vote and given Goa to Maha-
rashtra. Would that law have been
void?  So, instead of exercising the
«absqlute_ power subject to consultation

with the Legislatures, you followed
the democratic process. If the people
want a change, do it. If they do not
want a change, let it remain where it
is. So, the Constituent Assembly is
either legally an  impossibility or
wholly unnecessary.

Shri K. Chandrasekharan: Do you
think that an amendment to Art. 13
(2) to the effect that the law under
Art. 13 (2) would not include Constx-
tuent law is necessary?

Shri H. M. Seervai: Well, since
they have already said that 368 is not
a constituent law, you are only invit-
ing a second defeat. They say that
the power to make law is not in 368.
It is only procedural. So, the consti-
tuent law being anywhere and the
power {0 amend being an ordinary
legal power, amendment to 13 (2) on
these lines won't help.

Shri Trilokj Singh: What do you
say if we go in for a referendum to
amend the fundamental rights?

Shri H. M. Seervai; On the referen-
dum part, we must not forget the
enormous expenditure involved in the
preparation of electoral rolls and the
challenging of rolls which are so
made. After all you had normal re-
ferendum when the voting was_ by
limited: franchise. Now, if every adult
male can vote at a Parliamentary
election or at a State election, I do not
think that there is anything to be
gained by a referendum. The whole
business of the States gets disorganiz-
ed. The hon. Member will appreciate
that to organise an All India referen-
dum it involves dislocation of govern-
mental and other business. It takes
place at the time of each election and
it also involves an enormous amount
of expense and litigation too. There is
no gain. You know only the members
who are elected by an universal adult
franchise can vote.

Shri Triloki Singh: If I mistake
not, this referendum can only be gone

through only under the residuary
powers. ' »
Shri H. M. Seervai: What the hon.

Member put to me was: Would you



prefer the referendum as part of the
amending process to solve the pro-
blem.

Shri Triloki Singh: You know the
referendum can be resorted to only
under the residuary powers.

Shri H. M. Seervai: No. Suppose he
suggests in his dissenting minute—-I
am only giving you this as an exam-
ple—that in 368 of Mr. Nath Pai's
Bill, add a further clauge “provided
that if the Legislature passes this, it
should be submitted to the referen-
dum of the people.” This is what I
think he was meaning.

Shri Kameshwar Singh:
your view about the
Assembly?

Shri H. M. Seervai: My view about
the Constituent Assembly is that it
is legally impossible or wholly un-
necessary.

Shri Keta Punnalah: Mr. Seervai,
Rajya Sabha consists of Members
selected by the Legislatures and
nominated Members. Don’t you draw
any distinction between the two? If
you draw any distinction, how do
you explain the position of Rajya
Sabha in relation to States?

S8hri H. M. Seervai: When the
nominated Members are small in
number—12 in number—I do not
know whether they are entitled to
vote on a thing like this. They do
not vote in the amendment, Elected
member is the requirement I think;
but the distinction is this: that we
have considered that persons possess-
ing certain special qualifications ought
to be available to assist a Senate or a
Rajya Sabha so that persons who will
not stand for election, who are not
liticians ordinarily, their services
Te not lost to the nation. That is
hat the framers of the Constitution
ght in their wisdom. 1 think
ere is ‘much to be said in favour of

What is
Constituent

Shri Viswanatha Menon: You were
Uggesting that the Bill should be

erred for the opinion of the Sup-
eme Court. Do you expect a unani-
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mous opinion of the Supremae Court
about this Bill?

Shri H. M. Seerval: Not being a
prophet, I would not venture on it.
But I personally think that if you re-
move the legal objection which has
been urged—short of a person saying
that you cannot amend the amending
Article itself—it is a theoretical possi-
bilily, but speaking for myself, I
think that the chances of succeeding
in the Supreme Court ought to be
Hhigh. But I wish to say this that if
the Supreme Court turn it down they
would precipitaie g conflict which
would ultimately do for the Supreme
Court of India what President Roose-
velt did for the Supreme Court of the
United S'ates where a threat to alter
its organisation led the Supreme Court
to reverse the totality of its decision
because in my respectful opinion it is
no part of g Judge’s function to talk
politics, whether Governments are go-
ing fast with reform or going slow
with reform. This is a question of
power and whether erosion of funda-
mental rights and totalitarianism are
the same thing or are different things
is, in my opinion, not the function of
the Court and I must confess that I
was very glad that Mr. Mohan
Kumaramangalam told the Court. “As
I sit here listening to the court, it
appeared to me that we were talk
ing politics and not law.”
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The fundamental rights cannot
Abe amended not because they are
fundamental but because Art. 13
(2) ig there; 13 (2) &

“but shall not include constitu-
tional amendments.”
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Shiri B M. Sestval: No. I heve
dealt with that in answerlhg the other
question. The hon’ble Member is
putting it ih g slightly different way.
He assufmes that that ig the only
objective. The réal difficulty is that
they do not find the legal power in
Art, 368. They say it is only a pro-
c¢eédure, The legal power is to be
found in the residuary power. Now
nothing which you say about residuary
power will make it a constituent power
because the residuary power includes
not only amending the Constitution
but levying taxes, passing of legis-
lation on subjects which are not in-
cluded in Lists 2 and 3.

Shri Deorao S. Patil: Because so
many legal experts expressed their
view that the fundamental rights
cannot be amended.

Shri H. M, Seervai: I ought to say
this that lawyers as g whole who be-
long to my generation read only Dicey;
so they acquired a profound distaste
for constitutional amendment and 1
shared it in 1952, but one reading of
Prof. Wheare's book on Federal Gov-
ernment will convince any dispas-
sionate observer that amendments to
QOonstitution have been made by the
oldest Federal Republic. There are
about 37 amendments made in about
40 years or 45 years by the Swiss
Federal Government. And you must
not forget that in Switzeérlang ho law
passed by th, Federal Ligisiature can
be declared void by the Court. The
only remedy is that people can ask
for a referendum, but no Court is
given the power ih Switzerland to
declare a Federal law void.

Shri Deorao 8. Patll. As an
ordinary citizen I would like to sub-
mit that people who have given them-
selves this Constitution can also re-
ject it. ’ '
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“We have srrived st the com-
clusion ndmely that the Parliae
ment has no power to amend
Part III of the Constitution.”
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Shri H,L M, Seerval. Correct.
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Mr. Chairman: He is saying about
the prospective doctrine,

Shri H M, Seervai: Correct, but
that doctrine ig so complicateq ‘that I
do not wish to trouble hon’ble Meemn-
bers with it.
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Shri H M. Seervai: All that the
hon’ble Member says is that it sur-
prises him to say that which was
beyond power can continue for all
time. Now the reason why the
Supreme Court did it is that it is not
within human power to go back to
the stage from which we have ad-
vanced. We have advahced so much
we cannot think of now abolishing
the huge hydro-electric projects,
factories, land ceiling legislation and
S0 on, So the Supreme Court could
not have wished to pass a judgment
incapable of enforcement. Therefore,
they were deterred by the con-
sequences and they did not do it.
Otherwise as Mr. Nambiar said, in
any court in the world has anybody
said that the law is bad but will
continue good for all time?

' Shri Nath Pai: I know, Mr. Chait-

man we &ll agree not to tax Mr.
Seervail,



Shri H. M. SBeerval: [ wish ¢o say
this. I have come specially for this
business in Delhi and subjest te  the
time of the hon'ble Mambers I am
entirely at your dispesal.

8hri Nath Pai: I would not like to
tax him much., He has been generous
enough to make him available tp us
as long as we would like to have him.

I would first like to endorse the
sentiments as to how much we benefit
by discussing with you such outstand-
ing and complicated issues, I have
first had the benefit of your monu-~
mental work, the first of its kind, on
Constitutiona]l Law.

Now, after having had the benefit
of listening to you personaily, 1 have
little disagreement which I submit to
you very respectfully, is obiter dicta
on the part of both of us. That is
with regarq to Dr. Ambedkar. You
are more eminent and qualified to
pass a judgment and 1 will say that
you are a profound student of law. I
do nof know anything else but as a
politician, I think, Dr. Ambedkar did
a great service to this country by
giving his faith to the 66 millien
people, the most abused people in the
whole world.

Shri H. M. Seervai: I respectfully
agree that Dr. Ambedkar’s services
to his community ang to the country
at large in respect of these people and
his overcoming formidable odds in
attaining the position is beyond dis-
pute,

Shri Nath Pai: Since you say about
& man with whom as a young Cong-
Tessman I radically disagreed and
fought, but as I matured, I began to
Tespect, admire and love him because
his contribution to India’s Democracy,
when history wil] be written, will be
regarded a liftle higher than anybody
else’s as, it he hag given the wrong
path of rebellion and violence to the
68 million untouchables of this coun-
try, God alone knows what would have
been the consequences to the demo-
QGCy to which Dr. Ambedkar gave
Sbbility ang the faith of the only
®ection of India which ¥Mad a right
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even to go into rebellion in the uiti-
mate, To the unity and the freedom
of Indig his Bervices are unrivalted
and this is not a dispute between us.

Shrj H. M, Seervai: I readily agree
with you.

Shri Nath-Pal: I will just read a
little thing. I did ot have the benefit
of consulting you earlier or for that
matter any friend, even Barrister
friends freom Bombay. The Bill which
is before the Committee now was
drafted in the sick bed while | was
in the nursing home because you will
appreciate that if I haq the benefit of
talking to a lawyer or Barrister
friend or fellow student who studied
with me in England, I would have
taken care of that lacuna. But | got
this kind of advice after the Bill was
moved and when I returned to
Bombay after my convalescence.
Actually, I did not have benefit of
the counsel of the Advocates. Re-
garding taking of the opinion of the
Supreme Court, that conflicts with
my very basic concept. I am prepar-
ed to submit to the Judgment of the
Supreme Court any timg= and then
come back for the rectification of the
law because that law has not been
interpreted in a manner to give force
to the intention of the legislature. I
am not rejecting your idea—l want
to assure this to our distinguished
witness; I wvalue everything he says
and give the greatest consideration
and I will continue to give. I am
only voicing my immediate reaction.
You suggested that it may be desir
able that we submit this Bill for the
opinion of the Supreme Court. T think
you may be right that the Supreme
Court in its wisdom may be pleased
to give an opinion. It may be in-
clined to avoid a conflict, but I may
say that it is hypothetical that that
opinion will be in favour of the Bill.

Secondly, I will read out only four
sentences from my speech in the Lok
Sabha.

“1 am saying that the Supreme

Court is supreme in the matter of
interpretation and Parliament is



and must always remain supreme
in the fleld of legislation. An inde-
pendent judiciary must act as
brake on likely excesses by an
over-enthusiastic executive, but it
must never try to act as a brake
on the forward march of the
people dedicated to an ideal. It
transgresses its legitimate field of
interpretation and under the garb
and ruse of interpretation tries to
usurp the function of Parliament,
that is legislation; that effort
needs to be resisted.”

I submit to you that under its legi-
timate right of interpretation in the
case of Golaknath's case the Supreme
Court has overstepped its own fleld
and made inroads into the field of
legislation. Firstly it called the two
acts ultra vires and then it introduc-
ed the doctrine of prospective over-
ruling; though they remain bad in
law they will remain valid. I would
like to know your views on this.

Shri H. M. Seerval: As regards
the question which has been raised
by the hon. Mover of the Bill, it is
perfectly true that the Supreme
Court is not bound to give an advi-
sory opinion. But, we have had 4 or
5 cases in which, following the exam-
ple of the Privy Council, the Court
did not refuse to give an opinion in
a matter of importance, especially
when the Constitution provides for
it. The Kerala Education Bill which
raised far-reaching questions is an
-example in point. Nobody can say
that the Supreme Court is bound to
give an opinion. Notwithstanding an
occasional dissent by Mohammad
Zafrullah Khan, in the past such a
consultation has resulted in valuable
opinions being given by the Supreme
Court. Secondly, while I fully appre-
ciate the learned mover’s anxiety as
to what would happen if the Court
bars all orderly progress, initially
1 want to concede the right of judi-
cature. This question will arige if
the Supreme Court bars all orderly
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progress. But when the matter is
fresh, when the matter will not
have to be argued before an entirely
unknown body, it would be much
better to get their advisory opinion.
I don't mean to say that it will be
entirely a new body. There is no logi-
cal change in the position of the
bench by just one person going out
and another coming in, Secondly, you
pass a law now under your amead-
ing power and nothing may happen.
But still everything becomes suspect
because we don't know what the
Supreme Court will say. It would
be much better to have their view
in advance. If they themselves say it
is valid, the matter ends. If they
say it is invalid, then the question
of first magnitude would arise. It is
precisely because of this, I envisaged
that when I referred to the Ameri-
can experience—how President Ro-
osevelt dealt with the claim of the
Court as g super legislature. But we
need not anticipate things which may
not happen. This is the easiest, the
simplest and the shortest way. The
time of Parliament would not be
consumed in debating things. The
time of the legislatures of States in
ratifying it would not be consumed,
if it turns out that the whole thing
is not legal. If you are told that
there is this power with you, then in
your wisdom you may go on with
your Bill.

Shri Nath Pai: If they don't say
that, what will happen?

Shri H. M. Seerval: Then, much
requires to be done, I have gone on
record as saying that no Govern-
ment, no country will acquiesce in a
Court putting brakes on progressive
measures.

Mr. Chairman: Arising out of this,
if this advice i8 in our favour will
that over-rule Golaknath’s case?

Shri H. M. Seervai: It will not
over-rule, because you are altering
the law. In my opinion that judg-
ment is completely wrong. The judg-



ment would have to be treated right
in theory then—I don't worry about
theories—, but now the situation has
changed and it is not so now. The
Supreme Court would not overrule.
It would say that the judgment was
right at that time and now the situa-
tion is not the same,

Shri M, Y. Saleem: The advisory
opinion would bind any subsequent
bench.

Shri H, M. Seervai: Theoretically
no, practically yes. In practice it has
not happend. There have been ad-
visory opinions given and when a
full argument is presented, this is a
pure question of law. At the time
when the question of fact arises, it
is altogether different.

Shri Nath Pai; It will be imperti-
nent on my part to ask you to agree
with me. You don't have to agree,
but I would like to have your opin-
jon. I submit that the Supreme
Court had overruled its two previous
judgments, one unanimously and in
the other by proponderance of the
Bench has by interpreting Article
368 actually amended Article 368. I
would like to know your opinion.

Shri H. M. Seerval: Justic Bacha-
wat has put it clearly, firmly and
tersely that to do so is amending the
Constitution and no such powers
have been given to the judges of the
Supreme Court. I follow the good
examples of letting one Judge ans-
wer the point raised by another
judge. I have given flve quotations
at the beginning of that discussion.
I have said this involves a question
of political theory with which I am
not concerned. But I did it precisely
for the reason that if I said some-
thing, it is only a lawyer talking,
but if a Judge says something it 1is
a Judge delivering a judgment.

Shri Nath Pai: I thank you very
much. Actually Justice ' Bachawat's
Quotations T used in my speech from
Your book. Till then I had not got
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the original document. It was during
the reply to the debate that I cited
the original and I benefited by your
quotation. So you agree that my bill
is not a bill to amend the Constitu-
tion but to restitute the Constitution
as it stood before it was amended by
the Supreme Court in Golak Nath’s
case.

Shri H, M. Seervai: Broadly speak-
ing, that is correct.

Shri Jairamdas Daulatram: I don’t
propose to take much of your time.
But I do want to make a suggestion
at this stage. Chapter 33 of the book
gives Mr. Seervai's views on the
judgment which we are discussing.
Can it not be circulated to us?

Mr, Chairman: I thought everybody
has seen it. Everybody has referred
to it while speaking on the floor of
the House. We will keep some copies
in the Library.

Shri Jairamdas Daulatram: That
won't help. The book cannot be kept
in the library. I have been trying
to get it but could not get it. We
can make a request to him that since
he could not submit a memorandum,
this may be circulated.

Mr. Chairman: - This is more than

a Memorandum.

It is

Shri Jairamdas Daulatram:
only, I think 20 pages or so.

Shri Chawla: About 31 pages.

Shri H. M. Seervai: It will be about
44 cycostyled pages.

Mr. Chairman: If you have no ob-
jection, because it is copyright.

Shri H, M. Seervai: If the members
want it for their personal use, I have
no objection. This is copyright, of

course,

Mr, Chairman: We will try to
circulate.



Shri Nath Pai: I think it should
be circulated,

Shri H. M, Seeyvai: I have ne ob-
Jection, '

Shri' Jairamdas Danlatram: We are
concerned with his views on the issue,
Those views have been explained to a
great extent by his evidence, but there
are many other things, you see. Other-
wise he would have given a Memoran-
dum, We should treat that as g Memo-
randum.

Shri H, M. Seervai: I have not writ-
ten this book to make money. It
involved much loss of money to write
it. I am willing if members want to
have cyclostyled copies for use for
this purpose.

Bhri A, P, Chatterjee: Mr. Seervai,
of course as the Chairman has said I
have missed your very valuable evi-
dence, but I have heard something of
it in the course of questions and ans-
wers and I have also glanced through
the very illuminating and provocating
—I should say provocative—chapter in
your constitution, I would ask only
some questions, because on those mat-
ters my mind is a little exercised, if it
does not inconvenience you in  any
way. You have already answered
some questions in regard to Art. 13
sub-article (2). Excuse me if itis a
little repetitive, but I am just asking
it because, as I said, I am a little exer-
cised over it.

The majority judgement, if I have
understood it, seems to me to be to
this effect that the 17th amendment,
for example, is ultra vires the Consti-
tution because it violates Art. 13(2)
of the Constitution, Majority of the
Judges of the Supreme Court have not
said that the 17th amendment is ultra
vires because it amends fundamental
rights as such but because it violates
article 13(2). They say law there
means also amendment of the Consti-
tution, If that is the position, then
what would you think if we amend
Art. 13(2) to mean that law may in-
clude all those things which are said
to be included but does not include
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amendment of the Constitution. What
is your epinion?

Shri H. M. Seervai: This question
was twice put to me and I have ang-
wered it in this way, Though you are
right in saying that they have laid the
emphasis on Art, 13(2), the real crux
of the whole matter is that they look
upon a power to amend the Constitu-
tion as a “legislative” power. If it is a
legislative power where is it to be
found? Art. 248, Seventh Schedule,
List No. 1, entry 97. The moment, you
try to say that Art. 13(2) shall apply
to an amendment of the Constitution,
you are up against the difficulty, where
is the legal power to amend the Consti-
tution. Therefore, Mr. Nath Pai's bill
makes it clear that the legal power to
amend the Constitution is not to be
found in the residuary power but in
the amending article itself, and in
order that neither Art, 13(2), nor the
content of fundamental rights, nor
the theory of democracy or anything
stands in the way, you say “Notwith-
standing anything contained in the
Constitution, Parliament shall have
power to amend the Constitution by
following the following procedure”.
Altering Art. 13(2) or altering Art. 13
will not touch it, because the judge-
ment of the Supreme Court has two

foundations. The power is a legisla-
tive power. You may say that the
judgement is inconsistent, If it is a
legislative power, no article of the

Constitution can be amended. But the
Supreme Court has said, you can
amend everything except this.

Shri A. P. Chatterjee: Of course 1
do not certainly find any objection to
both the articles, namely Art. 13(2) as
well as Art, 368, being amended. But
supposing Art. 368 only is amended.
Then the position would be this. In
Art. 368 of the Constitution you say
that notwithstanding anything else in
the Constitution any part or provision
of the Constitution can be amended.
But side by side with it in an earlier
portion of the Constitution—Art, 13(2)
—it is laid down that you cannot
make any law to whittle down funda-
mental rights, The Supreme Court
in its majority judgement has stated



that, apart from the question whether
Art. 368 Is merely procedural and does
not give the power to amend the cons-
titution, law under Art. 13(2) means
and includes amendment of the Cons-
titution, because on principle any law
amending the Constitution is also in
the nature of an ordinary law and it
cannot have any higher status than
other laws. Therefore, there will be
this contradiction even after the
amendment of Art. 368 between Art,
13(2) and Art. 368, Do you not think
there will be such a contradiction?

Shri H, M. Seervai: I do not think
there would be. But if you appre-
hend such a contradiction, you may
say in Art. 13(1) & (2) that subject to
the provisions of Art 368....but you
see “notwithstanding” part of it would
have to be deleted. You would
have to say that subject to the
provisions of Article 368, any law
violating fundamental rights shall be
void. But when you are amending
a whole Article, you are conferring a
power and you are mnegativing the
effect of any other provision. It is
not a contradiction. Ordinarily, the
rea] contradiction ig that if anything
is excluded, then that is not covered
by 13(2). 13(2)just would not apply.
For instance, the Supreme Court has
jurisdiction to hear all matters not-
withstanding anything contained in
the Constitution. It cannot interpret
or entertain dispute; regarding treat-
ieg entered with Princes and so on.

Shri A. P. Chatterjee: The next
question which I put you, Mr. Seerval,
is that there has been some apprehen-
sion, which js being given expression
to by some of the hon. Members here.
That apprehension ig this; the power
to amend fundamenta] rights—I mean,
such fundamental rights as freedom
of speech, freedom of expression, free-
dom of assembly—if it ig given in a
clear way to the Parliament, may
lead to undesirable consequences?
As far as my opinion goes, these free.
doms are also so restricted by these
other clauseg that really no further
restriction is possible. Further res-
triction meang extinction. Would it
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assembly, etc., might not be amended
or could not be amended, but than
the rights of property can be amend-
ed by Parliament. Would it be pos-
sible to create such a dichotomy as
this? In my view, it is not possible.
I just want your opinion.

Sh-i H. M. Seervai: Problems relat-
ing to the freedom of speech and
association are not incapable of am-
endment. Maybe you did not hear
that part of evidence. But the
Supreme Court has, in substance, said
that if an Under Secretary of the
Government, without using his official
language, gives a destructive account
of the political party to which the
Government belongs, there is nothing
which anybody can do and he can re-
main in service. I do not think the
Supreme Court has realised the con-
sequences. But supposing you find
people using their freedom of speech
by criticising their superiors and criti-
cising the party of the Govern-
ment of the day, and if Par-
liament comes to the conclusion that
this js detrimental to Public Service
and Legislatures come to the conclu-
ston that it is detrimental to Public
Service, an amendment of freedom of
speech by persons occupying official
position may be introduced. It exists
in America by a judicial decision. So
it is not incapable of amendment.
Secondly, at what stage the freedom
of speech and association may be
abused in a manner which you can-
not think of now, is difficult to deter-
mine. Normally we belong to a demo-
cratic free society. If we price this
freedom, the popular love of this free-
dom will be enough to secure it. And
I may add that by experience the
democracies in the East, barring India,
have learnt that order ang security
of the State must be there before peo-
ple can enjoy the freedom of speech.
Otherwise you would not find a pro-
vision relating to Preventive Deten-
tion. So this is the basis. Even in
America of bodies pledged to subver-



sion of the State by forcible means.
And the Constitution made it necessary
to say that there ghould be an ordered
-society before freedom can survive.
This freedom even in our own Consti-
tution ig subordinated to the security
of the State I think the European ex-
perience and Eastern experience after
the Second World War shows that our
-Constitution was wisely framed.

Shri A. P. Chatterjee: So even if we
‘decide to make such a dichotomy,
that would not be wise.

Shri H. M. Seervai: It would be
wise, but I do not think it is easy to
make it because there is no particular
freedom which ig higher than another,

Shri A. P. Chatterjee: As far as
Article 141 of the Constitution is con-
cerned, that says that law as declared
by the Supreme Court will be binding.
Now, of course, I do not know whe-
ther it hag ever been raised in any
court of law or not. But looking at
the issue under consideration, you
have three judgments, Shankar Pra-
sad’s, Sajjan Singh’s and the latest
Golak Nath’s. If we take the number
of judges, who have given their view,
one way or the other, we will find
that the majority of the judges of the
Supreme Court, if number is at
all concerned, have given their verdict
in favour of the power of the Parlia-
ment to amend the Constitution. Now,
Article 141—-would it mean which has
been declared by the majority of the
judges.

Shri H. M. Seervai: The answer is
no, because very early the Supreme
Court interpreteq Article 141 to mean
that the law declared by the Supreme
Court js binding on all courts except
itself. I find on the whole that is a
correct interpretation, and therefore
being not binding on the Supreme
Court, the Supreme Court by majo-
rity says that Shanker Prasad’s case
and Sajjan Singh’s case were wrong-
ly decided. Unless the Supreme Court
Teverses it or the Legislature amends
g:e Constitution, that is the law bind-

g. ’
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Shri A. P, Chatterjee: Last ques-
tion, According to the provisions of
the Constitution, the Parliament
possesses the same powers as the
House of Commons.

Shri H. M, Seervai: In certain res-
pects,

Shri A. P. Chatterjee: Privi'eges of
Parliament, On thig occasion, the
House of Commons very often acts,
according to May’s Parliamentary
Practice rather theoretically acts as
the High Court of Parliament.
Supreme Court is there, But can that
analogy of Parliament being the
highest court in the land be imported
here by virtue of that provision in
the Constitution which says that Par-
liament possesses the powers of the
House of Commons?

Shri H. M. Seervai: You possess
the privileges but not the historical
status of a court. You can commit a
person for contempt, It is a func-
tion normally done by a court. But
you are not a court in any other
gense of the term. And then in
England, as I have stated in my
Chapter on Privileges, the foundation
for it rests more on the necessities of
the case than on Parliament being the
High Court of Parliament, though
such observations are to be found.
But the clearest case is that the Aus-
tralian Courts, Canadian courts,
courts of England and South Wales
are not the High Courts of Parlia-
ment in that sense. So I do not think
it helps.

Shri M. Y. Saleem: I would like to
put certain questions to you on points
which were not clear to me. In
your opening statement you have
said that article 31 of the Constitu-
tion is the amended form of article
24 of the draft Constitution. Is it
not a fact that the provisions exist-
ing in clause 5(b) of article 31 were
added with a view to deal with situ-
ations between the Government of
India and the Government of another
country with respect to property



which’ could be declared by law as
evacuee property?

Shri H. M. Seervai; I wish to cla-
rify the first position. What I said
was that originally article 24 was
proposed. Then it was moved in the
Constituent Assembly and it was said
that \they would not debate it. A
new article was brought in by Pandit
Nehry in September, 1949, and he
said that it would be a just compro-
mise, and in respect of it, he said ‘We
have taken advice, we do not think
that we shall run into trouble, but if
we run into trouble, then no court
and nobody can hold it up.’. That
was the context in which I spoke.

You are referring to the law relat-
ing to evacuee property?

Shri M. Y. Saleem: I am saying
that the present article 31 of the
Constitution is not what it was pro-
posed there in article 24 of the draft
Constitution.

Shri H. M, Seervai: Probably.

Shri M. Y. Saleem: There have
been certain substantial changes in
the present article as it stands now.

Shri H. M. Seervai: It may be so.

Shri M. Y. Saleem: What was the
spirit behind the framers and what
was it that weighed in the minds of
the framers of the Constitution when
they introduced a certain new clause
which previously did not exist in
article 24 of the Constitution?

Shri H. M. Seervai: The answer
would be probably that till a good
long time the Constitution did not
envisage particular situations, but
when this evacuee property business
became dominant .

Shri M. Y. Saleem: I am talking of
clauses 4 and 6 of article 31.

Shri H. M. Seervai: The reason is
simple and it {s this. Eminent law-
yers like Shri K. M. Munshi and Sir
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Alladi Krishnaswami Aiyar thought
that compensation did not mean full
compensation and we could lay down
what principles we liked. But there
were certain measures which were
either actually passed into law or
certain measures which were propos-
ed to be passed into law, and the dis-
tinguished assembly did not wish to
stake their legislation on opinions of
lawyers; and so, they made it beyond
challenge by saying that laws which
have already been passed eighteen
months before the commencement of
the Constitution or laws which were
introduced and had received a certi-
ficate from the President could not be
called into question on the ground
that they were ultra vires.

Shri M. Y. Saleem: Is it not a fact
that clauses 4 and 6 were added as
it was evidently felt necessary that
provisions should be made to protect
particular kinds of legislation from
any attack omn the ground of contra-
vention of clause 2 of article 31 of

the Constitution
Shri H. M. Seervai: That is correct.

Shri M. Y. Saleem: Had these pro-
visos not been provided, they would
have come within the mischief of
clause 2 of article 31?

Shri H. M. Seervai: Yes, they would
have. That is correct.

Shri M. Y. Saleem: Therefore, does
it not follow that these provisions
were deliberately included only beca-
use the framers of the Constitution
intended that the rights guaranteed
under article 31 (1) and 31 (2) were
fundamental in a very real sense .and
should be permanent in the Constitu-
tion and as such ghould not come
within the purview of the amend-
ment of the Constitution?

Shri H. M. Seervai: It is quite clear
trom the debates in the Constituent



Assembly that-so far as compensation
was concerned, Pandit Nehru describ-
ed it as ordinary acquijsition of land
for which there was a recognised
norm, that is, of land acquired in
abolishing zamindaries or for social
engineering, as he called it, and they
believed on eminent legal opinion that
the compensation could be determined
without reference to the market price.
So, if you say that the market price
was intended to be a real genuine
right, then the debates of the Assem-
bly show that it was not meant to
be so; and the Bombay legislation,
viz.,, Forfeited Lands Act relating to
the Bardoli land of one Parsi called
Ghaddar wag taken as an example.
You can lay down the principle that
if a man bought land for Rs. 20, you
would give him Rs. 40 or double the
value, or 4 per cent increase for each
year and so on, and eminent lawyers
believe that that would be the posi-
tion. But they did not wish to rely
on legal opinion; therefore, they put
in clauses 4 and 6. But the fact that
they did not want to pay full com-
pensation for large portions of land
which would be acquired was appa-
rent from the debates of the Consti-
tuent Assembly. For ordinary plots of
land, say, yours or mine, thousand
square yards or so in extent, the Su-
preme Court has now arrived at that

conclusion by saying that it is not an
estate.

Shri Jairamdas Daulatram: Is it
not also clear from the debates that
at one stage it was intended to put
down a figure and say that the law
must fix the amount of compensation,
and then the phraseology was chang-
ed so that the principles could be laid
down? So, the idea was not to pay
full compensation?

Shri H, M. Seervai: That is so even
now. We either fix the compensation
or lay down the principles.

Sbhri Jairamdas Daulatram: That
means that the idea was not to give
full compensation. When we say ‘fix
the compensation’ it means something

" which is not the market value,
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My, Cheirmpm: The issus  before
the committee is something very
different. Let us, be very clear about
the issue before us.

Shri H. M, Seervai: ] shall clarify
it.

The position here seems to be that
there is internal evidence—I think
that is what the hon. Member says—
that this is unamendable. The ans-
wer is ‘No.’ If you look at the debates
in the Constituent Assembly, that
will become clear.

Shri M. Y. Saleem: If the intention
of the framers of the Constitution
was that the rights under article 31
(2) should not be considered to be
fundamental, where was the special
urgency oOr reason or purpose in
including clauses 4 and 6 in article 31
of the Constitution, becauge article
368 could have served the purpose?

Shri H. M. Seervai: But you must
have regard to the policy also. The
first point is that it would be unwise
to do by way of amendment What
you can do in the beginning. Second-
ly, these measures were sponsorec.l
by very distinguished men like Shri
Govind Vallabh Pant. He had the
U. P. Zamindari Abolition Bill; there
were vseveral other zamindari Bills
and things on the anvil, either actu-
ally passed or intended to be passed.
Rather than run the risk of an ad-
verse verdict if the lawyers should
go wrong, the Constituent Assembly
said that they would put it beyond
challenge, But that does not mean
that the other parts were not amend-
able under article 388. This was.the
denger foreseen and guarded against,
though the danger that the Supreme
Court would hold that compensation
meant a just equivalent was consi-
dered so remote because two lawyers
of the highest standing had said that
it did not mean it.

Shri M. Y. Saleem: Do you concede
that it is a well-settled rule of inter-
pretation of law that vested rights



gre not affectsd or desiroyed uUsless
the language is Q}:plicit, and clear?

Shri H. M. Seervai: Yes, that is
the prineiple to be applied to every
law, but vested rights can be tiken
away by the legislature making it
clear that they are being taken away
and there is no vested right in the
Constitution which ig and was intend-
ed to be incapable of amendment.

Shri M. Y. Saleem: Do you also
concede that the rule of strict cons-
truction should be applied in such
cases, which only means that the
real purpose and intention should he
gathered from the words actually us-
ed.

Shri H. M. Seerval: It is well-settled
that the rule of construction of a
Constitution is not the rule of strict
construction but of wide and liberal
construction, because a law made un-
der a Constitution must expressly
take away rights. But if that power is
not found in the Constitution, you
would have the strange spectacle of
the State or Parliament lacking po-
wer altogether. Therefore, constitu-
tional provisions must be widely con-
strued, if anything in favour of po-
wer and not against it

Shri M. Y. Saleem: It has been
obgerved by the Supreme Court that
there is a wider distinction between
the provisions of Part 111 and Part IV
and that the provisions of Part IV
cannot control the fundamental rights
containing Part III. Are you aware
of that pronouncement of the Sup-
reme Court?

Shri H, M. Seervai: I am quite
aware of it. I think that judgment is
correct, but it does not lead to the

conclusion that in order to implement

the Directive Principles you cannot
amend the Constitution if the existing
fundamental rights stand in its way.
It only means, today if there is a
conflict between Directive Principles
and fundamental right, fundamental
right prevails, though even now you
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must make an attempt to harmonise
the two and only if you fail to har-
monise, can you prefer fundamental
tights to Directive Principles.

Shei M. Y. Saleem: Don't you think
that the supremacy of the judiciary
should be recognised in srder to main-
tain the rule of law in the country?

Shri H. M. Seervai: I broadly agree
that there should be an independent
judiciary, but the case of America
shows that ‘there can be judicial
usurpation of power, as there can be
legislative or exetutive usurpation of
power, Therefore, the qu:stion is not
that those who wish to amend the
Constitution want to destroy the Sup-
reme Court, On the contrary, amend-
ment means, you respect the judge-
ment, but you say that our intention
was otherwise and we make that in-
tention effective.

Shri M. Y. Saleem: Articles 20, 31
and 22 deal with the freedom of
personal liberty. Do you think it
would be advisable or desirable in a
civilised society with a written Cons-
titution that suech  valuable rights
should subject to the wishes and fan-
cies of a party in power, having &
majority in Parliament and also in
States?

Shri H. M. Seervai: On the broad
political question, opinions may differ
but the personal liberty guaranteed
under our Constitution has been made
subject to the security of the Stpﬁe.
If the party in power is able to satisfy
the court that that freedom can be
taken away well and good. It it
wants to take away that freedom by
an amendment of the Constitution, I
do not see by what procedure we can
make the will of the majority in-

operative.

Shri M. Y. Saleem: Our Constitu-
tion guarantees certain rights of the
minorities concerning language, cul-
ture and religion. Is it not a fact that
the interpretation now sought to be
placed on article 368 would have the
effect of enabling the Parliament by



a majority to destroy the whole con-
cept of secular State?

Shri H. M, Seervai: The judgment
of the Privy Council and the Consti-
tution of Ceylon which I read out
showed that they were valuable re-
ligious rights. They could only be
taken away, only by a two-thirds
majority. But a State which has
guaranteed that right, particularly a
State like India, with its well-known
tolerance of all types of religion, is
unlikely to take it away. But if the
vast majority of people do not want
" those rights to exist, though I belong
to a minority community, I cannot say
that the court or anybody can put a
permanent impediment on it. But it
must not be forgotten that there are
.what are called external sanctions.
Tomorrow the British Parliament can
pass a law that every person who has
a child shall kill it, but any govern-
ment which attempted to do things of
‘that kind will not survive for a few
"minutes. Because of external sanc-
tions, the good sense of the people
"and the fact that we belong to the
same nation, there is a normal re-
" pugnance to interfere with the reli-
gious, cultural and linguistic rights of
“the people.

Shri M. Y. Saleem: But there are
" some fanatics,

Shri H, M. Seerval: But there would
.not be a majority of fanatics in all
the States and in Parliament.

Shri Nath Pai: The quota of fana-
tics in this country is not greater than
in other countries.

Shri Tenneti Viswanatham: The
power to amend the Constitution is
not explicitly stated in article 368.

Shri H. M. Seervai:
. explicitly stated.

Shri Tenneti Viswanatham: The
power to legislate is given under the
Constitution and the procedure is
given in the Rules of Procedure. Ac-

I think it is
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cording to the last sentence, upon the
President giving assent to the Bill, it
become an Act.

Shri H. M. Seervai: Therefore, the
law-making power is to be found
under articles 245 and 248 and that is
procedure simplicit.

Shri Tenneti Viswanatham: There-
fore, the power to legislate is given
in article 245 and the procedure is
given in article 368,

Shri H. M. Seerval: I respectfully
differ from that construction. I am
quite clear in my mind. That is ex-
actly the Australian Constitution and
that is the United States Constitution.
We have framed our Constitution with
full knowledge of this.

Shri Tenneti Viswanatham: There-
fore, you depend on the last sentence
that it becomes an Act when it is as-
sented to.

Shri H. M. Seervai: The Chapter

“itselt is “Amendment of the Consti-

tution”, not procedure.

The Tenneti Viswanatham: The
heading of that chapter is not authori-
tative, I told you.

Shri . H. M. Seervai:

It is more

-authoritative than a marginal note.

Shri Tennetl Viswanatham: Neither
the marginal note, nor the heading
of the Chapter, is authoritative.

Shri H. M. Seervai: There is a
judgment of the Supreme Court that
a heading is authoritative,

Shri Tenneti Viswanatham: Where
it is convenient, we say that they are
authoritative; sometimes we say that
they are not part of the Act. There-
fare, it is much better for us not to
depend either on the heading or on
the marginal note. The best thing is
to see the language of the section
or article itself. In the language
of the article we do not find explicitly



. any provision to amend the Consti-

tution. That is why the Supreme
| Court has said it. In the end you
' were correct in saying that in order
‘ to clear all these doubts it is much
| better to have a substantive power
. included, in addition to what Shri
{ Nath Pai has proposed.

| Shrl H. M. Seervai: But I must
. not be taken to agree with you that
the express power is not there. But
assuming it is not express in the sense
p that the word “amend” is not ysed, it
has been held by the Supreme Court
more than once that in the eye of
- the law that which is necessarily
implied is equivalent to what is ex-
pressed. So, assuming that your con-
struction is correct that it is not ex-
pressly mentioned, it is necessarily
' implied and that, in the eye of law,
‘tis equivalent to its being expressly
| stated.

. Shri Tenneti Viswanatham: In
Madras there is an Act called the
Land Revenue Recovery Act. After
the Constitution came into force a
point was raised that land revenue is
not leviable under that Act, because
it is only a procedural Act, and the
matter went to the Hyderabad High
Court and Justice Mohan Reddy ruled
}hz'at it i3 not expressly written and so
(it is only a procedural law. Anyway,
that is your view. You said that the
last sentence has explicit power in it.

.Shri H. M. Seervai; I said that the
history of draft articles 304 and 305
show beyond a shadow of doubt that
‘the draftsmen of the Constitution
found that the power was here, not
In the residuary power, because
ottherwise the States could not amend

. Shri Tenneti Viswanatham: If the
udgment is so wrong, why should

Shri H. M. Seervai: Because under
e Constitution there is nothing
hich you can do except amending
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Shri Tenmetl Viswanatham: You
can have re-agitation.

Shri H, M. Seervai: Re-agitation of
the judgment of the Supreme Court
on facts not materially different from
those which were before the Court at

the time of giving the judgment
would only mean they will say “we
uphold the judgment”. We have no

If a

power of compelling a review.
review was possible, I would have:
asked for a review.

Shri Tenneti Viswanatham: If you
are so sure that the judgment is so
wrong, why should we go to the
length of amending the Constitution?

Shri H. M. Seerval: Because we
have supremacy of the judiciary in
the matter of interpretation.

Shri Tennetj Viswanatham: I think
there is some lacuna in the argu-

ment.

Shri Nath Pai: May ] give a reply?
What he asks is very interesting. He
asks: why not go to the court for
redressal, which is the normal
course. A review is asked for in such
cases either by a present aggrieved
party or a future aggrieved party. 1
am saying here that I am an aggriev-
ed party, as one charged by the elec-
torate with certain duties. Now
those duties are denied to me. I am
following the course of redressing
those grievances of mine through the
course given to me under the Coqs-
titution, ‘That is my humble submis-

sion.

Shri Tennetli Viswanatham: You
say that a blanket power is given to
amend, and naturally that power to
amend is given to Parliament, to
amend any article or part of the
Constitution.



Shri M. M. Seetvai: Yes. By blan-
ket power is only mednt the power
to amend all articles, subject to the
provisions contained in article 368,

Shiri Tednétt Viswanatham: What
is that provision?

Shri H. M. Seervai: Absolute majo-
riy of the House and two-thirds of
the Members present and voting.

Shri Tenneti Viswanatham: You
also said that it is a very long drawn
out process and the States may take
their own time therefore, it is much
better if Parliament has some quick-
-er remedy.

Shri H. M. Seervai: What I sug-
gested was that if you go to the
‘Supreme Court for an advisory opi-
nion and ask them about the validity
of it and if the Supreme Court say
“Yes, such a law is not open to cons-
titutional objection”, then all the
trouble which Parliament and the
Btate Legislatures took would be
justified.

Shri Tenneti Viswanatham: We can
do it only if our Rules of Procedure
permit it. Unless the Bill is with-
drawn, we cannot ask for it.

Shri H. M. Seervai: If the Select
‘Committee recommends, Government
can sponsor it and President can re-
fer it. Parliament would not come
into the picture.

Shri Tennetl Viswanatham: The
President would not come into the
picture when the Bill is before the
Select Committee.

Shri H. M. Seervai: Since my evi-
dence was meant to be helpful to
you, with your permission, I make a
suggestion. I have no power to im-
plement it.

Shri Tenneti Viswanatham; Our
Constitution is based upon the con-
cept of democracy and we cherish it.
We would not like it to be whittled
down. The Constitution is intended
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to keep the democratic spirit of the

Constitution as permanent as possi-
bie.

Shri H. M, Seervai: As permaneht
as possible means permanent but
with the power to amend.

Shri Tenneti Viswanatham: BEven
the Supreme Court never said that
these powers are eternal. They only
said they are permanent but not
eternal.

Shri H. M. Seervai: I make a little
fun of the words “permanent but net
eternal”.

Shri Tenneti Viswanatham: A per-
manent official is not an eternal offi-

cial. Anyhow, we should not make
fun of it. It is better to understand
it.

Shri H. M. Beerval; Sometimes
making fun of it make people under-
stand it better. Lord Keynes used to
say tha' violent language is the
assault of thought on the unthinking,
though I do not myself like violent
language,

Shri Tenneti Viswinatham: Ano-
ther poet has said that a little non-
sente now and then pleases the
wisest men. You said that there is 2
political aspect and a legal aspect.
All the time you are talking of the
political aspect. As a matter of fact,
the Constitution is itself based on a
political aspect and it is meant to
safeguard the political concept im-
beded in the Constitution, and that
is democracy. Now, if this blanket
power is given, as my hon. friend
was saying, if article after article is
amended easily, what is the purpose
of having article 32?7  That article
will be protecting only & shell.
Therefore, it is that we must have
some safeguards while giving this
blanket power to amend to the Par-
ligment.

Shei W. M. Seervai: But the belief
that external checks prevent a body



of people from having their way, it
they are determined on it, is ill-
founded. Secondly, it ill-behoves a
democratic constitution if it does not
inspire the people to preserve the
freedom. As I said, in England they
can abrogate the Bill of Rights or
Magna Carta. Yet, successive wars
and religious feuds have not led to
the abrogation of those cherished
liberties,

Shri Tenneti Vishwanatham: There-
fore, your view is that we need not
depend upon the words of the Consti-
tution, we can depend upon external
sanctions,

Shri H. M, Seervai: Yes, Sir Par-
liament has the power to re-draw
the map of India, But ig it practical?

Shri Tenneti Viswanatham: That is
the difference between authoritaria-
nism and democracy. We do not want
the Parliament to walk in the direc-
tion of authoritarianism. That is what
has to be prevented,

Shri H. M. Seerval: But if the
question is asked “suppose the power
% amend is abused?”, I never said
that it cannot be abused,

Shri Tenneti Vishwanatham: There-
fore, the power to amend must be
given, but with sufficient safeguards
10 preserve the democratic gpirit.

Shri H. M, Seerval: In my view

there are sufficient safeguards al-
ready.
Shri Tenneti Viswanatham: 1t

there are sufficient safeguards, why
amend the Constitution?

Shri H. M, Seerval: Because in
regard to the smendment of the
Constitution it has been held by the
Supreme Court that you cannot amend
the fundamental rights. In my view,
for amending the fundamental rights
the present procedural and other re-
quirements provide sufficient safe-
guards.

Shri Temneti Viswanatham:
also on the same point, If
Eiving the power to amend
2444(E)LS—11.
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damental rights in the way in which
some other articles are amended, by
the special majority of two-thirds and
all that, would it not lead to the very
destruction of the democratic basis?

Shri H, M. Seervai: No, I do not
think so.

Shri Tenneti Viswanatham: You de-
pend on the external sanction.

Shri H M. Seervai: I depend both
on the good sense of Parliament and
on external sanction. If you treat-
ed Parliament as bent on destroying
people’s freedom if they have the
power, then nothing will prevent . . .

Shri Tennetl Viswanatham: If you
base the Constitution on such an
attempt, such a long Constitution
would not have been written, They
distrusted the people, they distrusted
the States and they distrusted the
court; therefore, they limited the
powers,

Shri H. M. Seervai: It is not distrust;
it is limitaton of power.

Shri Tennetl Viswanatham: There-
fore, it is wrong to say that you must
depend on the good sense of Parlia-
ment, The question of dependence
or non-dependence does not arise be-
cause the powers are delimited.

shri H, M. Seervai: But if there
was power to amend and a large
number of Judges found the power,
surely that power itself modifies every
right.

Shri Temnetl Viswanatham: There-
fore, the power of amendment also
must be hedged in with proper safe-
guards, Would you agree?

Shri H. M. Seerval: Yes, but in my
opinion they are hedged in with sunll-
cient safeguards. I cannot carry !
matter further,

Mr. Chairman: On behalf of tl.le
Committee, I think, all Members wnurl
share my views—we express O
grateful thanks to- the distinguished
witness who spared his valuable time
today to help us.



Shri H M. Seervai: I am very
thankful to all the Members for the
very kind way in which they have

treated me,

Mr. Chairman: Before we adjourn,
I take it that we are agreed regarding
the printing of evidence and laying
it on the Table of the two Houses.

As repards the Indian Chamber of
Commerce, Calcutta, we gave them
two days and every time they wanted
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a diffierent date. We cannot alter our
dates to suit their convenience any
longer. So, we shall fix a date and if
they come, well and good.

shri M. Y. Saleem: What about
Shri Setalvad?

Mr, Chairman: Shri Setalvad will
be coming,
(The witness then withdrew)

(The Committee then adjourned)
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I Indian Chamber of Commerce Calcutta,

Spokesmen:

(1) Shri 1. M. Thapar, Presid
(2) Shri G. K. Bhagat, Semierd

(3) Shri B. Kalya

M.r. Chairmam: Now, let us begin
with the witnesses. Will you mind
introducing yourselves?

Shri I. M. Thapar: I am Thapar,
President of the Chambers.

Shri G, K. Bhagat:
Senior Vice-President,

Shri B. Kalyanasunduram: Kalya-
nasundaram, Deputy Secretary of the
Chamber.

Mr. Chairman: I would like to point
out, before we begin your deposition
that “Where a witness appears before
a committee to give evidence, the
Chairman shall make it clear to the
witness that his evidence shall be
treated as public and is liable to be
published, unless it is specifically
desired that all or a part of the evi-
dence should be treated as confiden-
tial, It should, however, be exp'ained
to the witnesseg that even though they
may desire their evidence to be treat-
ed as confldential, such evidence is
liable to be made available to the
Members of Parliament,” This is the
procedure that we follow and I am
supposed to acquaint you with this
procedure and the implications of it.

Now, it is good of your Chamber
to have submitted a written memoran-
dum and copies have been circulated
already. So 1 would like first you
to state the general approach to the
Bill and something if you want to
add, Then we will start other things,

I am Bhagat,

, Indian Chamber of Comm .
at, Senior Vice President of the Chnml?:g:'fe
‘ nasundaram, Deputy Secretary of the Chamber,
(The witnesses were called in and

they took their seats)

Shri I. M. Thaper: The Bi'l is un-
necessary and the fundamental rights
should not be changed. The framers
of the Constitution declared that the
Supreme Court is there to deal with
the fundamental rights. I do not
think, therefore, that there is any
necessity to make any change,

Shri G. K. Bhagat: First, we would
like to thank you on behalf of the
Chamber for giving this opportunity
for oral evidence in support of our
memorandum which was earlier
placed before you, We would like to
point out that Mr. B. P. Khaitan,
our colleague in the Chamber and
very proficient in legal matters, could
not be present here. We would,
therefore, not like to touch any ‘egal
issues.

Shri Dwivedy: This Constitutional
law involves only legal matters,

shri G. K. Bhagat: I would say
most respectfully that we from the
business side view it not purely from
legal aspect. 1 would like to high-
light one or two points which, I think,
are very basic in their nature with
respect to this Constitution (Amend-
ment) Bill which Mr. Nath Pai has
placed before Parliament.

First of all, Sir, I would like to
highlight this important factor, viz.



that these basic rights,—fundamental
rights—were vested with the people.
These rights, in our opinion, are in-
alianable and hold good for all time
and these are not vested with Parlia-
ment to amend or change as such.

Besides this, I would like to give
you the example of American Con-
stitution which is 150 years old where-
in certain basic rights have been en-
shrined and these rights have never
been amended or changed at all dur-
ing this long period, We do feel,
therefore, that it would be rather im-
mature or imprompt to think that
within the 20 years we should consi-
der that these basic rights which are
important should now be subjected to
any change.

Now, in support of this point, the
first thing that comes to my mind, Sir,
ig that it is we, the people, the citi-
zens of India, who have certain
rights, We feel that the Members of
Parliament who are elected with the
basic objective that they will make
legislation which interprets their
will exactly, At no time do we feel
that these rights should become an
issue for change. If you go through
our memorandum in detail, the very
nature of these rights is so basic and
democratic that at no time people
would ever think that those rights
ean ever be subjected to amendment.
I think this is the main theme of our
argument,

The other thing is that Article 32
elearly states that the right to move
8upreme Court, by proper action, for
the enforcement of the rights is
guaranteed. Obviously, our Constitu-
tion makers when they made the
Constitution, included this particular
section or Article meant that these
basic rights should be guaranteed to
the people as they thought of that at
that time. Therefore, if this parti-
Cuh.r clause is made as clause (1) in
A.rtlcle 368, it would mean that at any
Vime, now or later ‘This right can
also be amended. And if Article 32
ever gets amended, it would mean
®hat this guarantse to the people 1s
Sompletely withdrawn., Another point
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to which I would like to draw your
attention is Article 368 where, as you
know fully well, there is the method
of amending constitution—the pro-
cedure has been laid down—which
states it can be amended by 23
majority of both the Houses, I would
like to draw your attention also to
most strict procedure which relates
about matters which affect the States.
In regard to that you would require
the majority of State legislatureg also
to fall in line. Now, surely, while on
matters which affect the States the
Constitution-makers have put this
strict procedure, about basic and
fundemental rights also, which they
have spelt out in great details, they
would not have thought it fit that
those could be amended by 2/3 majo-
rity of both the Houses, I am going
more into the spirit of the matter be-
cause these are very basic things on
which our whole Democracy and way
of life is based.

Sir, the other point which I would
like to say is we have territorial
boundaries al! over the world and
you have a boundary for India and
you have the boundaries for other
countries; now, these boundaries, what
do they mean? Does it mean that
there is any law in the world—is
there any judgement of the world—
which makes secure these boundaries.
It is the sovereignity of the people
that comes out to depend the bound-
aries the people that want to live
within these boundaries.

As such, Sir, I think that the sove-
reignity of the people and the sove-
reignity of the Constitution is far
more fundamental and far more impor-
tant and, therefore, it is this parti-
cular sovereign right or this feeling
that we got when we won indepen-
dence that we would like to guarantee
fundamenta] rights for all time to
come as enshrined in the Constitution.

Mr. Chairman: We have gone
through your Memorandum. The
main question—as your President has
just said—is the question of Article
368, the right of Parliament to amend
the Constitution. In your memoran-



dum in the concluding paragraph you
have stated “The framers of our Con-
stitution, in their superior wisdom,
did foresee that over time, with the
progress of the country, our Constitu-
tion must be plastic.” Is this word
‘plastic’ wrongly typed or you want to
say ‘elastic’ .

Shri B. Kalyanasudaram: No. It is
‘plastic’, Sir. The expression ‘plastic’
meang pliable.

Mr. Chairman: But ‘plastic’ js a
very hard materia]l and is being used
in the aircrafts.

The main question before us, as you
have stated is that in a changing
society so many changes take place
and if it need be Constitution—
framers have provided to incorporate
its social sanction—which includes
also morale sanction—for g change if
it is called for and justified by the
circumstances. You represent business
and not the industry. But even in
business your own experience must
have shown you that your methods
have changed, businesg practices have
changed and there is no question of
law. Here the main question is
about amending the fundamental
rights, to correct the judgement, be-
cause under 368, as you have read out
there is no mention that 50 per cent
or more than half the States should
concur in some cases in amending. So,
whether do you consider that Article
368 as it is, part from the Constitu-
tion, precludes amendment to funda-
mental rights, All the three con-
flicts that the Supreme Court had to
decide related to property. They
have made a judgement that come
what may right to property will not
be touched by this sovereign Parlia-
ment,

You talked about moral sanction.
When we are elected it is not simply
votes. It is ultimately the popular
sanction which means moral sanction
and a moral] authority. Now, whe-
ther, we the representatives in the
sovereign body—we are competent to
exercise that authority in the best
interests of the society taking into con-
sideration the changes that are in-
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evitable. The rights that came in
conflict were rights in agrarian pro-
perty mostly. I do not think you re-
present the property brokers. You
represent a business community
and the business community in
their own dealings had to make
some changes. So the main
question before the Committee is whe-
ther this sovereign body elected by the
people—there is universa] franchise—
has the right—keeping in view the
changing circumstances—to change or
amend any section of the Constitution.
On that point whatever you have got
to say you have stated in your memo-
randum. Unfortunately, from legal
and constitutiona] point of view your
memorandum does not carry any con-
viction. That is all.

Shri I. M. Thapar: I want to say if
any change takes place today the
complex of Parliament may change
after five years and then what will
happen, Sir, to our right to freedom
of speech, right to property, etc. They
may be taken away and our activity
may be curbed. Therefore, it is my
humble request that this should not
be taken away by the Parliament.
It should be left in the hands of the
citizens. So far as the Parliament is
concerned we séend our representa-
tives to the Parliament to look after
the interests of the country and so far
as the fundamental rights agre con-
cerned these should be left in the
hands of the citizens.

Mr. Chairman: Then you should
have only owners of property as
voters. Only they should have been
given power to vote. But today in
India we are having universal
franchise.

Shri G. K. Bhagat: You have said
that by getting votes from the people
there js moral authority. Correct.
But, Sir, that does not mean to amend
the basic fundamenta] rights that
authority js inherent in the fact of
being elected. We have clearly stated
that that right j3 not there. There
may be difference of opinion. In
fact, no amendment to the Constitu-



tion can be made affecting funda-
meta] rights.

Mr. Chairman: Where is it stated?

Shri G. K. Bbhagat: This is my
opinion.

Shri Tenneti Viswanatham: You are
accustomed to  Memorandum and
Articles of Association; getting them
registered and al] that. Is it not?

Shri 1. M. Thapar: Yes.

Shri Tenneti Viswanatham: Memo-
randum is the basic constitution of
your Company which you want to
start.

Shri I. M. Thapar: Yes.

Shri Tenneti Viswanatham: Ordi-
narily you do not expect it to be

changed. But if it is suggested that
Memorandum should be changed,
then.

Shri I. M. Thapar: We only change
when we feel necessary and that
change can be done with the consent
of the share-holders. When the share-

holders do not agree, it cannot be
changed.
Shri Tennetj Viswanatham: You

change with the consent of the share-
holders.

Shri I. M. Thapar: Yes, but for
fundamental rights the people are the
share-holders.

Shri Nath Pai; I am suggesting that
the witnesses do not know us. The
name of the Hon'ble member may be
told who is questioning. Previously
Shri T, Viswanatham was questioning
and now Mr. Chatterjee, Member
from Rajya Sabha will do it.

Shri A. P. Chatterjee: The Consti-
tution provides the basic point of
social behaviour. Sometimes because
of the development of social beha-
viour. Constitution may be left be-
hind and therefore, in order to catch
up with evolving social behaviour,
the Constitution should be amended.

Shi G. K. Bhagat: If you are re-

fen'ipg» to the Constitution, I may
mention there is no flexibility because
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. rights.

of the fact that there is no clause al-
lowing amendment of fundamental
The courts from time to time
interpret the provisiong in the Consti-
tution according to the dynamic
movement, social behaviour. The
Courts of Law interpret according to
the spirit of that time. Just as the
Articles can be changed by the share-
holders, here the share-holders are
the people—the people that vote or
give the verdict. The fundamental
rights can be changed then only.
Otherwise we attack their freedom, .

Articleg 12 to 15 are very important.
Voters feel that they have not given
right to any one to change anything.
The voter alone could take away the
right which is vested in him.

Shri A, P. Chatterjee: We can go to
the people to find out whether they
want an amendment of the Constitu-
tion.

Shri G. K. Bhagat: Just as the Me-
morandum of the Company can be
changed by the share-holders, here it
is the people who can change or
amend it.

Shri A. P, Chatterjee: If there is a
question of amendment of the Consti-
tution, that should be done by a re-
ferendum to the people.

Shri G. K. Bhagat: People decided
it when the Constitution itself was
framed and as such people decide to
keep their rights within themselves.

Shri A. P. Chatterjee: So Parlia-
ment cannot amend the Constitution
if social behaviour changes and we
cannot go to the people for referen-
dum.

Shri G. K. Bhagat: Section referring
to the fundamental rights is not sub-
ject to amendment. In other‘words
the provision under the Constitution

ig sacrosanct.

Shri L M. Thapar: Parliament hes
power in the case of emergency. These
fundamenta] rights can be suspended
during the emergency period and after
that these are | restored to our
citizens. ‘These rights gre in the



hands of citizens and are the right
of individuals and thus should not be
Wsturbed.

Shri A. P. Chatterjee: You have
sid that the gpirit of the time ghould
be expressed through the courts,

Shri G. K. Bhagat: I do not say
‘should have’. The Courts of Law are
interpreting the laws of the land ae-
-oording to the spirit of the time.

Shri A, P. Chatterjee: So, according
%0 you the gpirit of the time can be
‘interpreted by the courts. Is it your
view?

Shri G. K. Bhagat: When it refere
% the constitution.

Shri A. P. Chatterjee: You have
raised in your memorandum itself that
sometimes social behaviour changes
s.¢. the spirit of the time may require
-& change. It has fallen from you just
:mow that as far as the spirit of the
time is concerned, that can be inter-
preted and should be interpreted only
shrough the courts. Do I understand
you or not?

Shrj I. M. Thapar; There is differ-
ence between gocial custom and fun-
damenta] right. There is a big dif-
terence. The fundamenta] rights are
given to the citizens by the framers of
the Constitution with 5 view to enjoy
that liberty in democracy. If there
is any change in the Constitution, if
there is any change in fundamental
rights, there will be practically in
the change of complex of Parliament
and that our rights may be taken
away and then democracy will be in
danger,

Shri A, P. Chatterjee: Have I under-
stood you all right or not, that ac-
cording to you, the gpirit of the time,
if it requires amendment of the Con-
gtitution, Parliament cannot do it?

Shri G. K. Bhagat: I have said ear-
lier. I say again that the fundamen-
tal rights were rights enshrined in the
- Constitution given and taken by the

paople., These are not rights subject
. %0 amendment or alteration at any
-time. .
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Shri A, P, Chatterjee: If we take the
spirit of the time, can amendments to
the fundamenta] rights be made?

Shri G. K. Bhagat: As far as funda.
mental rights are concerned I told you
clearly what I feel. I may clearly
say that for every citizen these righte
are very basic and as such we, from
our side, will not want Parliament or
any body else to have the right to
amend these rights. These are en-
shrined in the Constitution ang §
personally feel that they do not
change with the change in the spirit
of time. They do not clash. They
do not clash anyway with the chang-
ing spirit of the times. These rights
must be guarded for all times to
come,

Mr. Chairman: I will ask Justice
Mulla to put a question.

Shri A. N. Mulla: I think your stand
is this: You say that the fundamental)
rights are sacrosanct and Parliamen$
about changes in the matter, All I said
like even the people to touch them,
and at the worst you would agree
that the Courts of Law in this country,
if need, arises, should consider whe-
ther any change is necessary in these
rights or not,

Shri G. K. Bhagat: No, Sir. It is no#
our view that Courts shoulq think
about changes in the matter, All I said
was this: The Courts of Law are there
to interpret the Constitution for the
people—not that Courts of Law can
change—the Constitution. They canno$

change. They cannot change the
funamental rights. These are inali-
enable and basic rights which the

people themselves have taken upon
themselves.

Shri A. N. Mulla: I stand correct-
ed. Your view is that the fundamen-
ta] rights as mentioned in the Cons-
titution are now the final words and
niether the people nor the Courts nor
the Parliament nor anyone else can
touch them at all.

Shri G. K. Bhagat: How can I be
expected to give my right which is
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inherent—a right which the people
kave taken upon themselves? How
would you like them to give to some-
one else? How can it be subjected
o amendment at any time?

Shri A. N. Mulla: Your position is
shis that once the people have spoken
that is the final word and even the
people cannot modify what they have
spoken themselves.

Shri I. M. Thapar: I am one of the
citizens of the country and Mr. Bhagat
has pointed out that I am a citizen of
the country and we would not like
this, that there should be any change
and fundamenta] right should be taken
away by Parliament.

Shri A. N. Mulla: Different opinions
do not take wus any further. The
reason for putting questions is that
various issues should be sufficiently
clarified. We should have a dialogue,
and it is not good my giving my
opinion and your giving your opinion.
Is it your proposition that the people,
once they have spoken, cannot change
their stand at all? Or do you con-
cede that the people once having
spoken can change their stand again?

Shri G. K. Bhagat: With regard to
the fundamental rights we feel that
those rights have not been given to
Parliament to change.

Shri A. N. Mulla;: I am not talking
of the Parliament at all. I am talking
of the people. Do you agree or not?
Can the people modify their opinion?

Shrj 1. M. Thapar: As a citizen, no.
We do not like that power to be given
to Parliament to change these Rights.

Shri A. N. Mulla: I am talking of

the people; I am not talking of Parlia-
ment,

Shri 8. Kalyanasundaram: Sir, ] am
Rnot an industrialist or a business man.
Purely from the legal angle I wish
1o say some thing. It is just like this.
A man goes into a room, shuts himself
in and throws away the key. He can-
not come out of it. Just like that when
the people frameq the Constitution
they saiq that they shal]l have these
fundamental rights given unto them-
Selves. So the position is that even

the people do not have the option to
change it, that is, the Constitution.

Shri A. N. Mulla: Now you have
answered one. According to you, the
people once they have spoken cannot
change.

Shri B. Kalyanasundaram: There i®
a certain amount of elasticity in it. I
will explain. My point is this. There
is one of the Artjcles which says about
the freedom of the citizeng of the
country. There is a proviso which
says that in the event of emergency
the Parliament may pass Lawg to res-
train citizens, to detain them in the
public interest, etc. Now today what
we mean by public interest may be
one thing. But tomorrow the condi-
tions may change and public interest
may have a completely different com-
plexion altogether. That is a matter
which Parliament cannot decide. That
ig a matter which Supreme Court can
say in consonance with the trends of
the times. There is thus a certain
amount of elasticity.

Shri A. N. Mulla: Let us come to
brass tacks. What is your stand about
the amendment to the Constitution?
The first stand is that even the people
cannot alter it. That is position
no. 1. Position no. 2 is this. Under
extraordinary circumstances the people
can speak only through the Courts of
Law. Ig that the position?

Shri B. Kalyanasundaram; I am not
accepting this second position, the
position that the people have given
away the right to have the fundamen-
ta] right amended at any time by
anybody.

Shri A. N. Mulla; We come back to
the same old position that the people
cannot speak because they have spoken
once and that is their final verdict.

Shri B. Ealyanasundaram: They
themselves decided.

Shri A. N. Mulla: I don't want rea-
sons 1 only want answers. Will you
please tell me whether apart from our
country is thig the rule which is ob-
served in any other country of the
world where there is a written Cons-
titution?



Shri B. Kalyanasundaram: When
we adopted a Constitution we chose
a different path. We chose that the
Supreme Court shall be the guardian
of fundamental rights. We entrusted
-fundamental rights to them. In cer-
tain respects we differ from the
Constitution of other countries.

Shri A. N, Mulla; Again and again
reference is being made to Supreme
Court. 1 understand you agree that
in grave circumstances the Supreme
Court steps in to interpret the Consti-
‘tution.

Shri B. Kalyanasundaram: Not in
grave circumstances, but under any
circumstances, even simple in circum-
stance where the citizen is aggrieved
by a law passed by Parliament, he
can go to Supreme Court ang get it
challenged.

Shri A. N. Mulla: I put the proposi-
tion in the beginning. You consider
that the Supreme Court stands in a
different position to the Parliament
and to the people. The Supreme
Court may interpret the Constitu-
tion which may tend to be a diffe-
rent interpretation than the existing
interpretation of the Articleg that
govern the fundamental rights. Please
speak in one voice. Let one member
represent the views of your group.

Shri B, Kalyanasundaram: It was a
iegal issue. So I stepped in.

Shri A. N. Mulla; Whether it is a
legal issue or any other issue please
speak in one voice and not in three
different vioces. We should not have
three different opiniong three
witnesses. We come to it that the
Supreme Court under certain cir-
cumstances can interpret the Consti-
tution. If you accept that position
your stand is this. The Supreme
Court having spoken once can modify
its opinion by a second bench, but
the people having spoken once can-
not modify their opinion. Therefore
the Supreme Court has the advantaﬁz
-of interpreting the law in differen
.manners but the people have no right
to speak again.
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Shri G. K. Bhagat: 1 think this
question itself is a bit confusing in

‘our minds.

Shri A. N. Mulla: It would be con-

‘ fusing.

Shri G. K. Bhagat: First of all may
I say respectfully that there are no
three voices. We have one voice and
we have clearly stated that we feel
that Parliament does not have the
power to change the fundamental
rights. That is clear. Regarding the
Supreme Court, it hag & part to play.
It has to interpret the Constitution.
That is already enshrined in the Cons-
titution. The other question was
whether the people’s voice g the
final and whether that can be changed
by them. I do not know how they
will decide to give up the rights which
they have taken upon themselves.
That js a different matter and I do
not think we are deliberating on that
issue. ...

Shri A. P. Chatterjee: We are deli-
berating on that. In fact that is the
crux of the matter. If you say that
Parliament cannot amend the Cons-
titution, you must also answer whe-
ther the people have the right to
amend the Constitution.

Shri I. M. Thapar: We have stated
our views.

Shri Triloki Singh: I would not ask
the representatives to go into the
question of the people, their wishes
and desires. I would like to draw
their attention to Art. 368 of the
Constitution. The first sentence says:

“An amendment of this Cons-
titution....”

What do you mean by “this Consti-
tution”? The word ‘this’ is very re-
levant, Does this Constitution exclude
Part III of the Constitution? That is
one question. The other point is
about Art. 13(2) of the Constitution.
It says:

“The State shall not make any
law which takes away or abridges
the rights conferred by this Part”.



There are so many instances where so
many laws as passed by the State
legislatures and here in the Parliament
have been struck down by the High
Courts and the Supreme Court be-
cause they were not in consonance
with the provisions of the Constitu-
tion, Article 13(2) guarantees certain
rights to the citizens of this country.
Article 32 also guarantees to a .citizen
that in ease of abridgement or curtail-
ment or tampering with the rights he
could go to the Supreme Court. So,
Articles 13(2) and 32 are to be read
together, if the rights conferred by
Art. 13(2) are to be enforceable.
Supposing there is tampering. .

. Shri I. M. Tapar: Since we are not
lawyers it is very difficult to answer
this. We leave it to you people.

Shri Triloki Singh: I might tell you
that I am also not a lawyer.

Shri B. Kalyanasundaram: May
1 read with the first question? The
first question was whether the word
“this” in Art. 368 will exclude Part III,
Apparently it will include all the pro-
visions of the Constitution. But there
is an illogicality in the interpretation
of that. The substantive part of the
Article says that an amendment can be
made by two-thirds majority of mem-
bers present and voting and 5 simple
majority of all the members. But the
proviso says that where it relates to
State matters, it shall receive the
concurrence of 50 per cent of the
States. In other words, the illogica-
lity is that where it is a question
of amending the fundamental rights
Parliament can do it by a simple majo-
rity and by two-thirds majority of the
members present and voting, but
where it is a question of amending
something relating to the States, it will
receive the concurrence of the States.
The fundamental rights are more im-
portant and more basic for the people,
but they can be changed by a simple
majority, but in the other case it
should receive the concurrence of the
States.

Shri A. N, Mulla: Don't you realise
that the subjects which relate to the
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States should have the concurrence of
the States and the subjects which do
not relate to the States particularly

‘should not have their concurrence?

Shri B. Kalyanasundaram: Here I
am expressing a personal view from
the legal angle. Part III relates to
fundamental rights and Part IV rela-
tes to directive principles of State
policy. When the Constitution was
framed, the people said to themselves:
These are the powers that we reserve
for ourselves and nobody shall touch
them. Part IV indicates the way in
which the State shall function. I be-
lieve that these things cannot be
changed by Parliament or anybody
else,

Shri Triloki Singh: According to the
learned representatives of the Cham-
ber of Commerce, there is an illogica-
lity in the interpretation of Art. 368
because according to them “this Cons-
titution” means the whole Constitution,
Will you not agree that this jllogica-
lity should be removed once and for
all as far as possible?

Shri B. Kalyanasundaram: When
the people framed the Consti-
tution, they made a  provision for
amendment of the Constitution. They
said that this Constitution can be
amended in such and such a manner
by Parliament, What the present Bill
proposes to do is to amend this Article
itself. I believe that the legal position
will be that the Parliament is trying
to arrogate to itself a power which is
not vested in it under Art. 368.

Shri A. M. Mulla: Their stand is even
more rigid than the Supreme Court’s
stand. The Supreme Court says that
people can amend it. But they say
that people cannot amend it.

Shri B. Kalyanasundaram: Rigidity
is admitted, but it flows from the

Constitution.

Shri Triloki Singh: Art. 13(2) says
that the State shall not make any law,
etc. Regarding Art. 368 I would like
to know from you whether an amend-
ment of the Constitution is a law.



Shri B, Kalyanasundaram: No. If
Parliament passes any law in exercise
of its legislative powers and if that
piece of legislation violates the funda-
mental rights, then that law should
be invalid, That is what it says.

Shri K, Chandrasekharan: In answer
to Mr. Viswanatham's question you
stated that Articles of Association of a
company are amended not by the
Directors Board, but by the general
body of shareholders probably draw-
ing an analogy between Parliament
and the Directors Board. Thus you
concede that the general body of share-
holders have got the power. In the
same’ way have not the people got the
power to amend the Constitution?

Shri G. K. Bhagat: The reason for
my statement at that time was just
to point out that there was no analogy
between the Memorandum or Articles
of Association of a company and the
Constitution of India which deals with
basic fundamental rights. That
analogy to my mind is not the correct
analogy because a company’s Articles
of Association do not deal with basic
fundamental rights. I do not say that
Board of Directors are equal to Parlia-
ment, When the Constitution was
framed the people took upon them-
selves these basic fundamental rights.
Therefore, we fcel that these rights
eannot be amended.

Shri Sivashanmugam Pillai: You
said in answer to Mr. Viswanatham
that the shareholders can amend the
Memorandum.,

Shri G. K. Bhagat: Yes.

Shri Sivashanmugam Pillai: Share-
holders can change the Memorandum
in proxy also.

Shri G. K, Bhagat: You are right.

Shri Sivashanmugam Pillai: We,
the Members of Parliament, are the
representatives of the people. That
is why I asked that question.

Shri G. K. Bhagat: You are repre-
sentatives of the people only for mak-
ing laws for the good Government of
the country, but not for changing
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fundamental right: that was exactly
my point. You have not got the autho-
rity to change the rights of the people,

Mr, Chairman: May I now thank
you all—the distinguished business
community—for having come from
Calcutta to appear before us and hav-
ing submitted a written memorandum
on the subject?

Shri I. M, Thaper: We all thank
you very much for having given us
the time to hear us.

(The witness then withdrew)

II. Shri §. Mohan Kumaramangalam,
Ex-Advocate-General of Madras.

(The witness was called in and he
took hig seat).

Mr, Chairman: May I extend to
you a warm welcome on behalf of this
Committee for having come before this
Committee to give your opinion? Most
of the Members of this Committee
know that you are a distinguished law-
yer and have spared some time to
come before this Committee to-day.

Before we begin, may I point out to
you the procedural aspect of the Com-
mittee? Let me read out the relevant
section to you:—

“Where witnesses appear before the
Committee to give evidence, the Chair-
man shall make it clear to the witnes-
ses that their evidence shall be treat~
ed as public and is liable to be pub-
lished unless they specifically desire
that all or any part of the evidence
given by them is to be treated as con-
fidential.

“It shall, however, be explained
to the witnesses that even though
they might desire their evidence to be
treated as confidential, such evidence
is liable to be made available to the
Members of Parliameat.”

This is the procedure that we adopt.

Most of us have gone through your
articles and now a pamphlet is
there regarding the amendment to our
Constitution. It is not a Question of
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very correctly giving the interpreta-
tion to the Supreme Court’s decision
and your views about it. What we
are confronted with is this viz, the
Supreme Court has deprived us of
our right to touch a particular section.

e -

We would like to xnow in what
manner Parliament can take action
to restore that right. That is the main
question.

Shri S. Mohan Kumaramangalam:
have suggested a course to be adopted
with regard to the Supreme Court
judgment.
to make a reference to the Supreme
Court under Article 143. Regarding
the power of Parliament to, amend
Article 368, there is no clear opinion
because the mojority of the judges’
opinion was only by these six judges.
What course may be followed by
Parliament to amend Part III of the
Constitution, according to Justice
Hidayatullah is to convene a Consti-
tuent Assembly by exercising the re-
siduary powers vested in Parliament
in List 1,

I think that after going through the
Constitutional A'mendment Bill it is
a much better method than the one
which T had proposed. We have to
learn quickly rather than to learn
slowly. I fully agree with the Consti-
tutional Amendment Bill.

Mr. Chairman: Because there is a
threat, we have to do a thing with
great circumspection.

Shri S. Mohan Kumaramangalam.
T am in full support of this Bill. I
am. quite confident that even if it is
challenged in the Supreme Court, it
can be justified. If there are any
doubts in the ‘minds of the Members,
1 shall be happy to resolve them.

Shrt Nath Pai: There is an idea
put forward by a distinguished collea-
gue of yours who appeared before us.
While he shared the view expressed
by us in toto, he suggested that when
the Bill is finally drafted—we have
some ideas—one or two—which we
would like to incorporate in the Bill—
before the Parliament proceeds with

The best course would be
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;that, it is desirable that the Seleat
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Committee before sending it to Parlia-
ment, should see that the Supreme
Court should see this and seek their
advice and opinion. What do you say
to this? Mr, Seervai feels very confi-
dent that this is the way of avoiding
a conflict and thereby showing the
due deference to the Supreme Court.
He thinks that that in such a case
the Supreme Court will realise that
Parliament is not trying to erode
upon the rights of the Supreme Court
in the 'matter of interpretation of the
Constitution. What do you say te
this? :

Shri S. Mohan Kumaramangalam:
I have no objection to that. Ikt is
quite a reasonable suggestion. The
only reservation which 1 have about
it is this. I do feel strongly that
Parliament is the supreme authority
and must be considered to be the
supreme authority. I do not accept
the position that the Constitution is
the supreme authority because, the
Constitution, after all, is only a set
of rules that we have agreed upon as
citizens and the Supreme Court s
supreme in so far as interpretation of
these rules are concerned. But, Par-
liament is supreme and they have got
powers to change these rules. Ordi-
narily spesking, 1 would say that it
is not proper to refer it to the
Supreme Court because, Parliament
has the power to do it and they
should exercigse that power. And the
Supreme Court does not come into
the picture. This is ordinarily epeak-
ing. Since there are two sides of the

.matter, we have to approach to this

problem in this way. The extra-
ordinary circumstances to-day, are
such where there is an attempt made
to put the Supreme Court against
Parliament and th. Parliament
againet the Supreme Court. But, in
my opinion, there is no basis for this.
You are not giving proper respect to
the Supreme Court—that is a sort of
charge against Parliament. You are
riding rough shod.  When Supreme

Court decides something, wvon are
alwavs changing it by legislation,
though, according to me, it is the



fundamental right of Parliament.
Parliament passes a law. Supreme
Court finds it is unconstitutional. So
Parliament finds some other way to
achieve the objective which it wants
to achieve. It is quite proper. It
means no disrespect to the Supreme
Court. Supreme Court flnds it vio-
lates the Constitution. Parliament
iries some other method of reaching
the socio-economic goal. There is
nothing wrong in that. In this back-
ground of an aitempt to pitch one
against the other, the course suggest-
ed by Mr. Seervai is quite reasonable.
I have no objection to it as such, al-
though I am not very enthusiastic
about it, because it tends to, if I may
put it with great respect to the Judges
of the Supreme Court, put the Sup-
reme Court too high and put the
Parliament down a little. But in the
interest of harmonious working of the
different parts of the system, it may
be better to do it.

Shri Nath Pai: It amounts to acting
with the previous sanction of Supreme
Court. It may give the meaning that
Parliament can act only with the con-
sent of Supreme Court. You think
so?

Shri 8. Mohan Kumaramangalam:
It does. But when we take g deci-
sion, we do not take a decision in the
abstract, unrelated to the concrete
circumstances of a particular situation.
The concrete circumstance of this
situation is that Supreme Court has
held that Parliament does not have
the power. It has held so, according
to me in a most confused manner. I
have said so quite sharply in what-
ever I have written on the subject. It
hag held that Parliament does not
have the power to touch Part IIT of
the Constitution. In those circum-
stances, to send the matter to the
Supreme Court while making it clear
that certainly the Parliament does
not consider that every major consti-
tutional question in which it has
doubts should be sent to Supreme
Court, is not wrong in principle.

Mr. Chairman: There is a hypo-
thetical case. In case we submit it to
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the Supreme Court for their opinion
and that opinion tries to modify the
earlier opinion or goes against us,
what happens. Are we not lowering
the sovereignty of Parliament?

Shri Nath Pal: Not only that, it
will be embarrassing for us.

Mr, Chairman: Yes, very embarras-
sing.

Shri 8. Mohan Kumaramangalam:
Ultimately if this is going to happen,
you are really going o be faced with
a constitutional crisis in the country.
And if that is going to happen, then
probably the only method would be
to do what Justice Hidyatullah has
said; transform Parliament into a
Constituent Assembly. It is very
simple. Then pass it by majority
without any prohibition. The absurd
part of the whole Supreme Court's
approach is—in fact Justice Hidyatul-
lah position is—that all the safeguards
that have been provided very care-
fully by the founding fathers in Art.
368 are to be thrown into a dustbin
and you are able to go it by a brute
majority of the Congress Party which
can ride rough shod and do whatever
it likes.

Shri Nath Pai: That brute is not
a manacing brute now. You know.

Shri S. Mohan Kumaramangalam:
That I know. I am not using any
expression of my own. It iz an ex-
pression that is used by some of you,
gentlemen, when you speak in Parlia-
ment.

Shri A, N. Mulla: Your advice is
that the better way would be just to
stoop to conquer and not to create a
constitutional crisis and you seem to
think that this method would bring
about the desired results.

Shri S. Mohan Kumaramangalam:
The position is this. If Parliament
passes the bill that has been proposed
by Mr. Nath Pai, what is the conse-
quence? The consequence is that Art.
368 will be amended in accordance
with the proposed amendment., Then
nothing happens. Nobody can chal-
lenge that amendment immediately,



because there is nothing to chalienge
i it with. It can only be challenged it
“Parliament makes a law later which
you seek to justify, that is to say
which the Govt. when it defends
Parliament before the Supreme Court,
seeks to justify in terms of the amend-
ment. That is to say the Govt. brings
a law before Parliament, which does
infringe on fundamental rights but
which is justified in terms of Art. 368.
I think, therefore that the challenge
j will come much later and from an-
other point of view let us have it
much later. Why provoke a consti-
tutional erisis. Let some more water
go down under the bridge and let the
matter be agitated in the Supreme
Court, not now, bit considerably
later, because imrmediately the ques-
tion will not arise. Supposing I am
a citizen and I want to challenge the
validity of an act which will be the
18h or 20th constitutiona] amend-
'ment—] am not sure. I cannot
challenge the validity of that unless
my right has been violated in some
way. But that does not affect me
today. That will be later if some
other Act is sought to be justified in
termg of the amendment of the Consti-
tution, or you bring another consti-
tutional act that touches Part III. It
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Postpones any constitutional crisis in -

the sense that there is no constitu-
tional conflict. Possibly all the gentl-
men who are sitting today in the
Supreme Court will not be sitting then.
Some other gentlemen will come and
sit there and they 'may take a more
sensible and reasonable attitude. 1
am not taking up any dogmatic posi-
tion, I have not to decide the matter.
It is you who have to decide. It is
, & very arguable point of view. Let
, Us postpone it and we will see it later.
' Shri A, N. Mulla: Does not a recent
, decision of Supreme Court which we
. Tead in the papers a fortnight ago
indjcate that the Supreme Court is on

. the return journey?
Shri S. Mohan Kumaramangalam:
It gives us a little hope. But why
%hould we unnecessarily take a risk.
Shri A, N, Malla: Does it not at
least depart from Golak Nath’s case to

this extent that now they concede that
there may be a iype of law in the
Constitution which does not come un-
der the orbit of Art. 13(2) and which
ocan be excluded from the operation
of Art. 13 (2)?

Shri S. Mohan Kumaramangalam:
I have not read the judgment becuse
I have mot received a copy of it. But
the press reports would appear ¢o

-indicate something of that kind. One

has to be cautious in trying to come to
conclusions without having the exact
text.

Shri A. N. Mulla: It is a fact or
not that the President of India comes
into the picture so far as the adminis-
tration of the country is concerned,
or enacting any law is concerned,
only under two conditions. One
condition is where the voice of the
people cannot be determined; and the
other condition is where it would
take time to go through the normal
procedure and the emergent situa-
tion is such that some law must be
enacted immediately. Only under
these two conditions can the execu-
tive Head of the State step in.

Shri 8. Mohan Kumaramangalam:
You mean powers of the President
Under article 143.

Shri A. N. Mulla: There are two
main conditions. One is for example
where the people’s voice cannot be
understood. Therefore, the President
steps in because we cannot under-
stand what the people want. The
other is where an emergency arises,
where it will take time for the people
to give voice to their opinion, but
the situation is emergent and, there-
fore, he must step in immediately to
get it ratified by the representatives
of the people later on.

Shri S. Mohan Kumaramangalam:
I am not able to follow. You mean
in relation to exercise of powers
under Article 143. 1 don't think
Article 143 contains any limitations
like that. It is open to the President.
It must be of course on the advice of



his Prime Minister. But whenever
he needs the aid of the Supreme
Court on the interpretation of any
question, he can refer it to them.
The President is advised by the Prime
Minister and the Council of Ministers.
I do not think there is any limitation;
it is a question of policy there.

Shri A. N. Mulla;
therefore, is that where the Presi-
dent  exercises powers in an
emergent situation and passes cer-
tain laws curtailing the Fundamen-
tal Rights and within three months
it should come before Parliament,
and be ratified by the Parliament,
does it not indicate that the
Parliament is not put at a lower level
than the Prseident. It is only because
Parliament could not speak in that
space of time which was necessary.
Finally it is the people who sit there
:as the represenfatives who ratify it,

Shri S. Mohan Kumaramangalam:
You are referring to the emergency
provisions? There is po doubt. One
of the provisions of the Constitution
is that there is no question of suspen-
sion of the Constitution at the Centre.
There is suspension of the Constitu-
tional provisiong so far as the States
are concerned, but there is no ques-
tion of displacing Parliament.

Shri A. N, Mulla: Therefore, the
Parliament, by this proviso, put higher
than the President? It can accept
law made by the President; or it can
reject it.

Shri S. Mohan Kumaramangalam: I
-do not think it puts it higher than the
President. But it puts it higher than
the Council of the Ministers headed
by the Prime Minister.

Shri A. N. Mulla: Anyway, you will
say that the Parliament is not at a
lower level than the President?

Shri S, Mohan Kumaramangalam:
1 think there is no question of com-
paring them. The President is merely
a Constitutional head. He merely
expresses the decisions of the Parlia-
ment. And the Council of Ministers
within their sphere are supreme and
so0 on. The Counci] of Ministers are
responsible to the Parliament.

The question,
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Shri A. N. Mulla: The point I am
trying to make is this: On the basis
of the recent decision of the Supreme
Court when the Parliament ratifies
the suspension of certain Fundamen-
tal Rights during an emergency they
say it is not a law within the mean-
ing of Article 13(2). But when the
Parliament functions not under the
emergent provisions but otherwise,
they have held in Golaknath’s case
that it would be doing something
against....

Shri 8. Mohan Kumaramangalam:
It would appear to be. But I am not
sure, because I have seen the judg-
ment only in the press.

Shri A. N. Mulla: If this is the posi-
tion, is it not a contradiction?

Shri S. Mohan Kumaramangalam:
I think so.

Shri A. N. Mulla: That is what I
want.

Shri Jairamdas Daulatram: ‘Funda-
mental Right’ has in some cases been
qualified. So when any power is
taken under a section or an Article
for the President to declare emer-
gency, it is provided in the Funda-
menta] Rights.

Shri 8. Mohan Kumaramangalam:
I do not think there is any difficulty
about emergency. That is also about
suspension of Fundamental Rights and
for coming back to Parliament with-
in @ certain period and getting Parlia-
ment’s approval. That makes the
Parliament’s supremacy very clear.
That is the main principle which, I
think, shows the weakness of the ap-
proach of the Supreme Court in Go-
lakhnath’s case.

Shri Triloki Singh: May I ask you
Sir, whether any amendment of the
Constitution is a law?

Shri §. Mohan Kumaramangalam:
It is a law.

Shri Triloki Singh: Don’t you think
it comes within ‘the provisions of
Article 13(2)% ‘



Shri S. Mohan Kumaramangalam:
No, I don't think, It is a law but it
does not come under that.

Shri Triloki Singh: So it is not a
law in the ordinary sense of the word.
It is not a legislative Act or procedure
but it is a constituent Act. If that is
so, under Article 368 has the Parlia-
ment got to pass any law under Funda-
mental Rights?

Shri S, Mohan Kumaramangalam:
I do not think there is any difficulty
from their paint of view. I do not
agree with the Supreme Court’s judge-
ment—] have expressed myself on
that question; but let us assume for a
moment that this judgment of ¢the
majority of judges is correct; than the
position is this. The Residuary power
is in List I; that is virtually the appro-
ach of the Supreme Court judgement.
‘What Mr. Nath Pai is doing is that
he is taking the power which is im
List I and putting it in Art. 368.
“That is really the effect. You are not
touching Part III thereby. Therefore,
you are not utilizing the amending
powers which exist in Parliament.
You are passing a law which is an
amendment of the Constitution in
terms of Article 368 and you are re-
moving the powers from one place
angd putting it at another.

Shri K. Chandrasekharan: Don’t
vou think that it is necessary to in-
troduce into this Bill a clause “Not-
withstanding anything contained in
this Constitution or notwithstanding
anything contained in Article....™
Would you suggest that there should
be a clause like that in this Bill?

Shri S. Mohun Kumaramangslam:
I do not think it is necessary.

Shri K. Chandrasekharan: The pro-
vision as now contained in Article 32
would not be in conflict?

Shri S. Mohan
T do not think so.

Shri K. Chandrkseaharan: Would
you suggest Constitutional amendment
as now proposed including the provi-
sions of Part III? So far as the
amendment of the provisions of Part

Kumaramangalam:
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III is concerned, it should be ratified
by two-thirds of the legislatures. So
far as Fundamental Rights are con-
cerned, can it be by simple majority
or by half of the members of the
State Legislatures or be put at a sli-
ghtly level—two-thirds of the State
Legislatures?

Shri S. Mohan Kumaramangalam:
I do not think there is any proposal of
changing the pcsition so far as bring-
ing the Fundamental Rights within the
entrenched positions is concerned?
That is not the proposal now.

Shri Nath Pai: I have listened you
with great attention and respect. I
would like you to answer the point
raised by Mr. Chandrasekharan to re-
move the possibility of a charge Lhat
in a huff we may tamper with the
liberties of the people.

Shri S, Mohan Kumaramangalam:
I am against it because in this very
rapidly changing world one should not
make the process of amending too
difficult and in the present set-up in
the country, I think, that there are
enough political parties and gufficient
balance of power among them to see
to it that nobody get a brute majority
at the Centre. What you will have
will only be some additional stumbling
block. I do think that in this fast mov-
ing world the Parliament of our coun-
try should have crdinarily fairly—I
would not say easy.

Shri A. N. Mulla: Is it a fact or
not that those things which are placed
under the proviso directly deal with
the States and, therefore, this proviso
has been added. The conception of
those who made the Constitution was—
they made certain provisions as to
how the Constitution could be amend-
ed—that those things which directly
related to the States for them they
made an added proviso. Therefore, it
is not a question of adding further
safeguards but merely because they
related o the States that is why they
have been put there.

Shri S. Mohan Kumaramangalam:
That approach is very important even
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in respect of constitutiona] crisis and
I have expressed strongly that—one
should respect the automomy of the
States. That apart one can extend it
to the fundemental rights but I am
against it becausé Parliament is wise
enough to 'do what it should do to
redress the grievances of the people.

Shri K. Chandrasekharan: . Do you
think or I would like to know your
obinion as to whether ‘the question, of
law’ referred to in Article 143 of the
Constitution would include a position
regarding constitutional gmendment or
not?

Shri S, Mohan Kumaramangalam:
“If at any time it appears to the Presi-
dent that a questicn of law or fact has
arisen, or is likely to arise, which is
of such a nature and of such. public
importance..”. Sp it is very wide. Not
only a question of law but even a
question of fact or anything which
may appear difficult of answer to the
Parliament and Council of Ministers
then they can send it to the Supreme

our. There .is no constitutional
difficulty. in referring the matter to the
Sypreme Court. I do not think that
there is any inhibition, I think .the
Constitution-makers. -intentionally
made it wide so that if you fee] like
getting the assistance of trained judi-
cial minds who may look at the mat-
ter objectively as they thought—
though I do not agree entirely-—you
send it there.

Mr, Chairman: Altixough it is ‘not
exactly relevant but out of this ques-

tion—for instance, you passingly refer-.

red to the new situation—can at the
instance of the State legislatures, the
Council of Ministers, under this Sec-
tion, the President could be moved 10
rezier the matter to the Supreme
Court?

Shri S, Mohan Kumaramangalam:
1 do mot think so becamse President
can do so only on thc advice of the
Council of Ministers headed by ' the
Prime Minister as the Governor exists
only for the State. 1 .do nqt think the
Chief Minister can de,mand it.
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Shri Kameshwar -8ingh; You have
said that in this very rapidly chang-
ing world one should not make the
process of amendment too difficult but
suppose today some pariy in power
make some laws and change some-
thing in the fundamental rights and
tomorrow some other political party
comes and make certain other changes
then the freedom of the peogle
depends on the sweet will of those
parties who come in power.

. 8bri S, Mohan Kumaramangalam:
The freedom of the people always
depend on the sweet-will and whim
of the political parties in our country
and in-every country. I do not think
there is any cause to be worried about
that. One has to remember that te
get 2|3 majority in Parliament is not
So easy as people seem to imagine.
Now, we know particularly that the
party in power cannot muster that
much majority and if any party mus-
ters that majority good-luck to them.
That is what our founding fathers an-
ticipated and why should we be
frightened about. it,

There was Schniederman’s case of
United States. He was a communist
who took an oath of loyalty to the
United States Constitution in 1928 or
so. He was an immigrant who came.
into the United States. Then he was
sought to he deprived of the United
States nationality on the ground that
he has falsely taken the oath and it
was a fraudulent oath that he has
taken because he believed in the dic-
tatorship of the proletariat. The
Supreme Court held that so long as
he wished to achieve his changes in
the Constitution of the United States
by means of the amending process the
ultimate objective which he wished
to achieve is irrelevant.

Mr Chairman A similar case may
I point out? In Georgia one member
of the legislature who expressed his
opinion against the present policy im
Vie‘nam has been prevented to occupy
his seat and this matter is likely to
go to the Supreme Court. He has
been prevented to occupy seat in the
thmbe:r._ .



Shri S. Mohan Kumuramapngsiafa:
I am always very allergic about argu-
ments based on fear that this may
happen cr that may happen; therefore
put this block and that block, Our
-onstitutional and democratic rights
are not going to be destroyed through
Article 368. History provides enough
examples of these. It will be through
other methods. if. at all.

Shri KameshWar Singh: The present.

state of affairs provides better safe-
guard for the people and not
the amendment’.

Shri S. Mohah Kamarathangalain:
1 feel the judgement of the Supreme
Court (Article 368) was wrong and
what Parliament is trying to do is to
restore that position. :

Shri Kameshwar Singh:  What it
your view about refrendum?

Shri S. Mohan Kumaramangalam:
I am against it. It will ihtroduce
another block. I think in matters of
amendment of the Constitution it will
be difficult to get a considerate and
carefu] decision from millions and

millions of people, It will not be pro-.

per decision in matters of this chara-
cter.
have to go for refrendum. I, for this
purpose, trust Parliament with two-
thirds majority. Therefore, I do not
believe in refrendum.

Shri Kameshwar Singh: Now the
electorate are intelligent, They know
what is good or bad. They can vote
well for their interest. N

fhii S5, Mohdn Ktiaramiahgalain:
I do not think they are very wise ahd
clear in this regard, I think that
Parliament is representative enough
for our people. Unless I have to
come to the conclusion that Parlia-
ment is likely to be un-represehtativé
of the people, why should we think of
pulting in an additiohal block. I am
in favour of the process which will
provide swifter dispbsal of thinks. Weé
are in ah atomic age. Things should
move quickly. We aré not ih 18fH
or 18th century. We are in 20th cen-

‘after -

If I mistrust Parliament, then I
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tury when man is going to sit on the
moon, So, if Parliament wants, Parlia-
ment has to decide by 2/3rds majority.
Why do you want further safeguard?

Shri Kameshwar Singh: If the land "
is required by the Governrent for
power plant or a prcject, there is no
difficulty to get land.

Shri S, Mohan Kumairimahgaidm:
There are any number of projects
which are being heldup because of
writs having been field in respect of
notifications under the Land Acquisi-
tion Act. The cases are going on for
years together. So, I am in favour
of amending the Conmstitution to take
all matters concerning land out of
Ariicle 226,

In Madras Refinery case, there is an
area of 1} acres of land. Things are
held up fot three months, Why not
take out of Article 226.. May I go to
refrendum? Oh! your property is go-
ing to be touched. I do mot want that.

Sh#l Kaiieshwsar Singh: You have
quoted Madras Refinery case. 1 feel
there is no difficulty in the case of
Governient.

Shri A. P. Chatterjée; In Calcutta
matters had been pending for three
years.

Shri S, Mohan Kumaramangalam:
1 do not want to get derailed because
1 am not here for that.

Bh-i Nath Pai: We have brochures
before us which give the position very
clearly. I for one feel that what he
has saitl bears testimony before wus
what 1 have been groupi_nz
to-day. One question which
he incidental'y touched, 1 repeat. To
amend the Constitution—I, right from
the beginning, ever since 1 drafted
the Bill, Have taken the decisipn that
it is the Supreme Couft which l.aas
unilaterally amended the Cohstitutien

by using the procesy of i:}kmet_a-
tion. The Constitution in Indiay
knowh to us and our under-



standing of it' confirmed by the
Supreme Court till the 26th of Feb-
ruary was one document. It became
different one on the 27th after the
Supreme Court by a narrow majority
in Golakh Nath’s case decided. I am
submitting to restore the Constitution
as it stood before 27th. We are not
amending it but we are restoring the
Constitution as it stood before i.e. be-
fore the Supreme Court gave judg-
ment. Do you agree with it?

YShri 8. Mohan Kumaramanglam:
es.

Shri Sivashanmugam Pillai;: What

about the judgment of Justice Hidya*
Ullah?

Shri 8. Mohan Kumaramangiam:
The view is of Justice Hidyat Ullah.
I do not subscribe.

Shri K. Narayana Rao: Is there any
instance in the world where the right
which has been given by the Con-
stitution has been taken away by
subsequent amendment?

Shri S. Mohan Kumarmanglam: I
do not know,

Shri K. Narayana Rao: Would yov
like to draw a line between—suspen-
sion of right, restriction of right, re-
gulation of right or taking away the
right from the body of the Constitu-
tion?

Shri S. Mohan Kumaramanglam:
There is obvious distinction so far
as suspension of right is concerned

as i laid down under emergency
provisions.
Shri K, Narayana Rao: Shri Mulla

has raised and referred to a decision
of the Supreme Court which is rele-
vant for emergency. That is a sort of
suspension. Article 13 speaks very cau-
tiously and meaningfully the words
‘taking away right’, In the very
charter you find reference to restric-
tion of right in the exercise of those
rights. So in the light of the various
types of expressions used, do you, or
do you not, think that these are rights
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which are supposed to be there for
the people to enjoy without being

taken away by the process of amend-
ment,

Shri S. Mohan Kumaramanglam: ]
am not going to accept that position,
The main peint is—Part 3 and part 4.
Part 3 is enforceable. Part 4 is not.
What happens when Part 3 and
Part 4 comes in conflict? You have
to amend part 3 to enable implemen-
tation of part 4. Parliament knows
that Part 3 is more important at a
particular time; then it is not neces-
sary to pursue Part 4. It is because
Part 3 stands in the way, you cannot
ignore Part 4,

Shri K, Narayana Rao: In framing
Part III and IV at the same time
could it not be the intention of the
Constituent Assembly that Part IV
could not be implemented without
taking away any of the rights

in

Part III?
Shri S. Mohan Kumaramanglam:
The Members of the Constituent
Assembly may have started with

Part 4. That Part 4 could be imple-
mented without having contravening
Part 3. But their view is not binding
on me or you. Their view is not
binding on you. They may be more
conservative than you and me. We
may like to proceed fast. If part III
stands in our way we remove part [II
and amend it in the way provided
under the amending process.

Shri K. Narayanana Rao: Would you
prepared to accept the view that jf
any provision in part IV comes in the
way of fuller exercise of part III you
are prepared to go to the extent of
stating that we can amend or delete
certain things from Part IV?

Shri S. Mohan Kumaramangiam:
If Parliament says it can amend, If
we don’t want a socialist society it
ig open to Parliament and they can
say we want a monopoly capitalist
society.



Shri K. Narayana Rao: Are you
aure that the present Bill particularly
<conforms to Article 13 which has been
given a particular meaning? Is it
necessary that it should be brought
within the purview of this present
amendment?

Shri §. Mohan Kumaramangalam; I
have had too many experience of
judges, I cannot give a guarantee as
to when it comes to Supreme Court
what Supreme Court can do. If I
am a judge I wou'd do, So far as I
am concerned speaking as a lawyer
or a person who has knowledge of
law I think that this is a perfectly
valid amendment of the Constitution
in terms of Article 368. That is all I
can say,

Shri K. Narayana Rao: Chief
Justice Gajendragadker said about
the right of Parliament to amend,

This is what he said in Sajjan Singh's
ease:

“We woulqd like to observe that
Parliament may consider whethar
it would not be expedient and
reasonable to include the provi- "
sions of part III in the proviso to
Article 368.”

In the light of these observations
even g great judge like Justice
Gajendragadkar who has socio-poli-
tical background of socialism has said
this. He has said about the necessity
to keep our fundamental rights some-
what above the level of the ordinary
provisions of the Constitution. Would
you like to say that this safeguard
shoulg be allowed for the amendment
of the fundamental rights?

Shri S. Mohan Kumarmangalam:
Even the most progressive judges are
very conservative in their approach,
That is the comment I can make. We
have followed aprocedure of appoint-
ment of judges by which we are sup-
posed to choose the most eminent
lawyers, and yet the most eminent
lawyers are usually the most conser-
vative of men, Even the most pro-
gressive of the most eminent of law-

yers who have become Chief Justices
8re like that.
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Shri Dwivedy: Do you include
yourself when you say “eminent law-
yers”?

Shri S, Mohan Kumaramangalam:
I don’t include myself in the term
“eminent lawyers”. I don't accept
Chief Justice Gajendragadkar’s opi-
nion for whom ] have the greatest
respect. Even Justice Subba Rao I
may say. They have got that conser-
vative approach. I consider that what
Mr, Mulla saiq earlier comes under
this. The entrenched provisions arc

there in Article 368, They only
provide State autonomy. They are
not concerned with anything else,

Parliament is supreme so far as any
change in the relationship between
States and Centre and the Unions are
concerned, the Constitution makers
rightly thought. I entirely agree with
that. I am one of those persons who
feel that State autonomy must be up-
held. That must be safeguarded.
They should have their say on that,
1 don’t agree with Chief Justice
Gajendragadkar on this point.

Shri K, Narayang Rao: In your
Article you said that property rignts
should not have been there in Part III
angd that is what Justice Hidayatullah
also mentions. Are you prepared to
retain the fundamenta] rights chapter
as interpreted by the Court, if we
remove the property right {from
chapter 3?

Shri S, Mohan Kumaramangalam:
No. There may be a time when Par-
liament may consider that certain of
the other fundamental rights need re-
vision including right to property, the
right to liberty for instance, it is
not a fundamental right in the same
sense. All these rights have to be
binding from the point of view of
socio progress. Nothing should be
kept sacrosanct beyond the purview
of Parliament’s power. People have
a right to decide how they should
live,

Shri A. P, Chatterjee: You have
mentioned that it will be possible for
the President to make a reference
under Article 143 of the Constitution



requesting the judges of the Supreme
Court to clarity certain points. So [
am asking you this particular ques-
tion, After all do you not think that
the Supreme Court really exercises
advisory jurisdiction? What they
decide in their advisory jurisdiction,
wou'd that be law within the meaning
of Article~ 141? Suppose we refer this
under Article 143 of the Constitution,
that is; if President refers it to
Bupreme Court, whatever judgement
the Court may give, will it amount to

overriding the decision in Golak
Nath’s case?
Shri 8. Mohan Kumaramangalam:

Not in terms of Article 141, The ad-
visory opinion under Article. 143 s
not a judgement in terms of Arti-
cle 141. There is no difficulty about
that. Everything is not necessarily
decided only by what may be called
rules and regulations,; The moral
weight of the decision so given under
Article 143 would be sufficient. to
offset Golak Nath case, I have np
doubt about it. If Supreme Court up-
holds its view of Article 168 we are
nowhere. If it takes a different view
from Golak Nath’s case, whatever
may be the exact Constitutional posi-
tion—Article 143 and 141—the advi-
sory opinion would have sufficient
weight to push aside Golak Nath's
case, After reading Mr. Nath Pai's
Bill I have come to the conclusion
that thig is much better way of pro-
ceeding with it.

Shri A. P, Chafterjee: A suggestion
has been made. to us that Parliament
may constitute itself. into a constituent
essembly, You have said that you do
not approve that, If Parliament has
tc constitute itself into a constituent
assembly will not the question arise
that the main purpose of the Act by
which Parliament constitutes itself
into a constituent assembly is to set
up the constituent assembly to amend
the Constitution including the funda-
mental rights, can that Aqt be
challenged saying that it is going ta

affect Article 13- sub-Article 2 of the

Constitution?
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Shri 8. M

Justice Hidayatull_ah,’s
you should not set up  constituent
assembly in exercise of the residuary
legislative power under list T ig
thoroughly wrong. Such a law would
be a law within the meaning of
Article 13(2) even following from
that. If Supreme Court sticks to its
Position, if and when the amendment
suggested by Mr, Nath Paj is adopted
by Parliament there will be the gsame
treatment in Supreme Court and i
there is no other way you can t:y
that way. But I personally do not
agree with that at all, Pessonally 1
think it is wrong. When I argued in
the Sypreme Court in the Golaknath
case I said it? Supposing tomorrow
the Parliament constitutes itself into
a Constituent Assembly and. passes a
particular law—I think this time the
landlords were agitated and My,
Ashok Sen appeared for them which
Wwas a matter of surprise to me—what
would be the. result? The same land-
lords will challenge the validity of
such a law. They will say that Lhere
is no provision in. the Constitution for
the. convening of such a Constituent
Assembly and therefore ‘strike this
law down’. I think they will succeed
also at that stage. Therefore, I am
thoroughly against that., I want to
make it quite clear. Probably I did
not make it quite clear, I am
thoroughly against the Constituent
Assembly being convened in terms of
Justice Hidayatullah’s suggestion. J
only said that if everything fails, that
is to say, if the Supreme Court strikes
down this amendment, then we may
think of that at that stage,

. alean:
statemeat that

Shri- A, P. Ghatteriee:: You have
said that as far ag Artic'e 368 is con-

cerned, because. it does not imme-
diately affect the rights of the
citizens, this. Bill may ascape
immediate judgment of the Sup-

reme Court. Would. it not also be
appropriate to. say similar thing in
respect of an amendment to Art.
13(2)?' Suppose.we put-in an amends.
ment in this Bill and say that the
law under Art. 13(2) does-not include.



amendment of the Constitution? I
think I have made myself clear.

Shri S. Mohan Kumaramangalam:

Yes; you are asking, by way of abun--

dant caution, why not put it?

Shri A. P. Chatterjee: Yes. If we
put it, would it run the risk of an
immediate judgment?

Shri S. Mohan Kumaramangalam:
It will be in the same position.

Shri Tenneti Viswanatham: You
have referred to social progress and
rapidity of social progress. What ac-
cording to you is the index of social
progress?

Shri S. Mohan Kumaramangalam:
I think the capacity of the State to
provide food, shelter, education and
decent standard of life to the millions
of our people is the index. We see
all that in Part IV of the Constitu-
tion.

Shri Tenneti Viswanatham: Prior
to our Constitution did not these
problems agitate the mind of our
Government?

Shri S. Mehan Kumaramangalam:
In the 19th century, the approach
was that the Government was merely
rasponsible for holding the balance. It
«did not have the responsibility so far
as social objectives were concerned.
It was only in the twentieth century
‘that Government got responsibility in
this sphere.

Shri Tenneti Viswanatham: Do you
mcan 1o say that education and health
were provided to people only in the
20th century and not earlier? Did not
the'Government fee] itself obliged to
provide education and help the sick
before that?

Shri S, Méhan Kumaramangalam:
You are going into very wide ques-
tions. I do not mind that.

. Shri Tenneti Viswanatham: ] am
asking this because in this you have
said about rapid social progress. We
do’'not want the process of amend-
ment of the Constitution to be difffi-
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cult. We want to make it easy. Yon
say that in this rapid social progress
you combine the process of amending
the Constitution.

Shri S, Mohan Kumaramaagalam:
Take, for instance, education. Macau-
lay was not interested in education
of the people of our country. He was
only interested in the education of a
breed of persons who would do the
job of the British who were then
ruling our country. Social objectives
only come in the twentieth century,
after the birth of the Indian National
Congress, after Swami Vivekananda,
etc. I have got strong views on this
question.

‘Shri Tenneti Viswanatham: Macau-
lay was not interested in education
of Indians. But he was intercsted in
education as such and the State had
an obligation to educate everyone of
its citizens....

Shri S, Mohan Kumaramangalam:
I cannot agree with you. He was not
interested in the State educating every
citizen,

Shri Tenneti Viswanatham: I think
both of us will have to read Macaulay.

Shri S, Mohan Kumaramangalam:
1 have read it.

Shri Tenneti Viswanatham: Any-
way, you say that the process must be
as easy as possible. Why do you
stick to the procedure laid down by
Art. 368 because two-thirds majority
is not so easy and reference to the
States is not easy. States may de-
lay it. To that extent it stands in
the way of rapid social progress. You
want to bring about big changes and
if you have sufficient trust in the
wisdom of Parliament, why do you
agree with the Constitution makers
that we should have this obstruction
in our way. We pass more important
laws with 50 per cent majority of
those who are present. We do not
require even half of the House. We
are passing several Bills wi‘h one-
third of the House. Why do you
agrée with the Constitntion makers



that there should be this two-thirds
majority or ratification by the States?
Why don’t you agree with me that
it is enough to have g simple majority.

Shri S, Mohan Kumaramangalam:
There has always been in the fleld
of Constitution making z debate as
to how rigid or flexible a Constitu-
tion should be. The rigidity of the
Constitution is tested by the difficulty
in its amending process and the
flexibility of the Constitution is test-
ed by the facility with which the
Constitution can be amended, I
personally feel that Art. 368 as it
stands is satisfac‘ory because it is not
so rigid as to prevent the amendment
taking place when necassary. But at
the same time it is better to have
some safeguards beyond a simple
majority as in the case of an ordinary
law. Constitution is after all the
supreme law with which w2 agree to
govern ourselves. There should be
therefore some checks. But those
checks should not be more than what
we have got at present. This is
something like the Chancellor’s foot.
It is very difficult to decide how
more or little it should be. But the
experience in the last 17 years has
convinced me that Art. 368 is quite
sufficient as it stands. If I find that
Art. 368 is not sufficient as it stands
now, then I will come forward ss a
citizen of our coun‘ry and say: You
make it more flexible, The experi-
ence of the last 17 years does not
teach me that it should be either

more flexible or more rigid than what
it is today,

Shri Tenneti Viswanatham: Past
experience has shown that generally
the Executive and legislatures are a
little prone to tread upon the heel
of the citizen.

Shri S, Mohan Kumaramangalam:
1 want to make it very clear that
experiencz has not shown me that
ang I strongly object, with great res-
pect, to ex-Chief Justice Subba Row’s
comment on this that the country is
‘moving towards totalitarianism.
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Shri Tenne!i Viswanatham: Excuse
me. We should for 3 moment forget.
about Subba Row’s judgm:nt because
that produces allergy. Let us forget
that. The experience has shown that,
the Executive and legislatures have
got a tendency to tread on the rights
of citizens. That is the reason why
in 19850 in accepting this Constitution:
certain checks and safeguards ggainst.
the ac‘ivities of the legislatures and
Executive and Judges and citizens
were imposed. Is it not due to the
exp.rience gained from the history of
mankind and Governments through-

out the world that those checks were
provided?

Shri S, Mohan Kumaramangalam:
I agree. But I want to make one
thing very clear. I will go by the
experienc2 of the last 17 years. The
experience in the last 17 years does
not convince me that there is any
need to change Art, 368. I agree
fully with what you said that wo are
only res‘oring Art. 368 to its original
position,

Shri Tenneti Viswanatham: I want
more flexibility. Many Constitutional
measures had to be dropped because
we did not have the requisite majo-
rity. I am interested in the rapid
social progress and I have several
bees in my bonnet and I want to get
them passed. I do not want these
hurdles. That is why I ask you this
question. Going back to the othe~
point the Constitution provides that
as far as Part III is concerned, that
prevails. They say that nothing
happens to that. Part IV is only a
guiding light to show in which direc-
tion the Government should proceed
and to see that the steering wheel
always goes in that direction and
take care to see that Part III does
not run that circle and the traffic
islands and all that. In my opinior
nothing will happen to this. So, why
do you say so?

Shri S, Mohan Kumaramangalam:
The Constitution-makers, I think, for
instance, -thought that as per the
original draft of Art. 81, compensa-
tlon should not be justiciable. That



was their idea.. But, the Supreme
Court held a different opinion. Since
the Supreme Court held g different
‘opinion, it is open to Parliament to
amend Article 31 so as to conform to
what the original idea of the Consti-
tutional-makors was, I don’t thinx
there is any difficulty that comes in
the way of Parliament to amend this.
I den’t also think there is gny con-
flict. ‘The conflict can be resolved in
two ways. Parliament may say ‘no’;
we do not want to amend the funda-

¢#mental rights because it is not so
important. Parliamzant may also say
that we shall amend that because w:
want to do that to achieve our objec-
tive.

Shri Tenneti Viswanatham: We are
talking too much about property in
Part III.

Shri S. Mohan Kumaramangalam:

The whole controversy is with regard

} to the First, Fourth and the Seven-

teen h Amendment concerning the
property.

Shri A. P. Chatterjee: That is what
the Chairman also pointed out.

Shri Tenneti Viswanatham: That
was because they had got the law-
yers to go to the Supreme Court.

Shri A. P, Chatterjee: I object to

this.
»
Shri S. Mohan Kumaramangalam:
Anyway this is also a matter of
opinion.

Shri Tenneti Viswanatham: Accord-
ing to me, the Constitution-makers
said that certain articles were amend-

+ able. In regard to certain other arti-
cles they simply said that these were
not amendable at all. They simply

» said that we could provide restric-
tions—reasonable restrictions. What

£ are those reasonable restrictions? Who
are the persons to decide upon the
reasonableness of it? Is that the
Supreme Court? If so, how they
¢an say whether they are reasonable
and are in public interest? Accord-
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ing' to me, the: Constitution has pros-
vided for various contingencies. So-
far as Part III is concerned, they say
that they shall not be separated or-
taken away. This is what Mr. Nara-
yana Rao also was referring to. That
is why, in the beginning, I started
by saying as to what are the indica-
tors of social progress? If we know
as to what gre the indicators of social
progress, we can easily know whether
Part IV comes in the way or not. It
will also enable the people like me
to decid> immediately to do away
with Part III altogether. In fact in
my opinion, Part III comes in the
way of speech, You will call me to
order in Parliament. I do not want
even that restriction. What do you
say to this?

Shri S. Mohan Kumaramangalam::
We must have Part III. You may
change with regard to Part IV when
therz is conflict with the social in-
terests of the people.

Shri Tenneti Viswanatham: We
must have clear ideas when we are
talking about the amendment.

Shri S. Mohan Kumaramangalam:
You have to know as to what you
n.ed at a particular time,

Shri Tenneti Viswanatham: What
are the social interests are described
in Part IV. And when it comes in
conflict with the provisions of Art.
1V, they say that Part III will pre-
vail. What is the object of saying
so? Does it mean that the Constitu-
tion-makers did not want the social
considerations to come into play.
Does it mean that these social con-
siderations and progress also could
be achieved by having Part III as it
is or does it depend upon the ima-
ginative way in which the Parliament
proceeds?

Shri S. Mohan Kumaramangalam:
I have no doubt that the Constitu-
tion-makers expected that the larger
social objectives found in Part IV
could be achieved without amending:
Part III. That is what they felt. We



-have to understand that they them-
selves amended Part III which was
the subject of con'roversy in Shan-
kari Prasad's case. There was a
Supreme  Court’s interpretation—
there was actually no interpretation
of the Supreme Court but the inter-
pretation by the Patna and the
Allahabad . High Courts,

Shri Tenneti Viswanatham: I don’t
think the persons amended it at that
Atime are the same now.

Shri S. Mohan Kumaramangalam:
Though the people may be different
then, phisically, they are the same
people.

Shri Temneti Viswanatham: You
.were commenting that the judges and
the lawyers are conservatives. That
may be prior to their coming here.
.At the momant we do not depend
upon what is written in the law, The
judges have got to interpret as to
what ‘was at the back of the mind
when the Constitution was framed.
‘The judges have, after all, got to in-
terpret only the existing law. And if
we find that this is conservative, it
is upto Parliament to change it. Why
do you club the lawyers also with
‘the judges?

Shri S. Mohan Kumaramangalam:
‘Because the lawyers and the judges
to a large extent go together. You
ask the Home Minister as to what was
the -criterion that he has in his mind
in regard to appointment of a judge
of the Supreme Court or the High
‘Court. He has got some criteria in
‘his mind ordinarily. There may be
exceptions too—I am not going into
‘that. Ordinarily, he keeps an idea in
his ming as to who is at the top of
the Bar whom he should recruit as
judges, But how is it that you say
'that the judge becomes conservative?

Shri Tenneti Viswanatham: For
example, you see the Article relating
‘to the appointment of the High Court
or the ‘Supreme Court judges. This
might also be changed so as to suit
the requirements of appointing the
judges by Government.
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Shri: S. Mohan Eumaramangalam:
I don’t think it is necessary to change
the articles. I know very well. For
instance, I was discussing that thing
with an English Judge not very long
ago. He was saying that the attitude
in our country is that the judges
should be appointed solely on non-
party lines. Very leading lawyer, if
he is appointed as a Judge, it is a
very dangerous attitude. I said why?
He said in all these matters, we should
take into consideration also the poli-
tical outlook—not in terms of party
adherence but in termsg of the broad
political outlook—of the judges who
are to be appointed who should be
competent lawyers so that they will
have a progressive outlook. In fact,
it is being done now in England
under the Labour Government. This
is what he claimed.

Shri Jairamdas Daulatram: He
may be a Communist. '

Shri S. Mehan® Kumnaramangalam:
He is not a Communist. Communists
do not come to our country.

Shri Tenneti Viswanatham: With-
out any offence to our Congress
friends, 1 say that your rules are
such that they stand in the way of
every Congressman from becoming a
judge. You said about taking matters
of land acquisition out of Art. 2286.
Supposing we delete Art. 32 and Art.
226 altogether, does any harm happen
to the Constitution?

Shri S. Mohan Kumaramangalam:
I would be aggainst that. Even when
1 rcferred- to that example of taking
matters of land out of 226, I wanted
to work out—because it is an off hand
suggestion—some method by which
the State cannot use its powers under
land acquisition to harm an indivi-
dual, because that also can happen
when it is not genuine. In our desire
to protect matters like important pro-
jects, that should not take place. We
should also not forget that we must
be able to - protect the - individual.:
Whiile taking it out of 226, some other"
mzthod ‘must ‘be found. I 'don’t” waht:



to go into details, but I am not for
blanket power to the State Govern-
ment to do whatever they like. They
are bound to misuse it.

Shri Tenmeti. Viswanatham: There
was a suggestion made that the pro-
viso under Art. 368 concerns mainly
‘with matters relating to the States
and. hence. the special safeguard and
all that. May I draw. your attention
to Arts, 54. and. 55 which. relate to
election of President; art. 78 which
describes the extent of executive
power of the Union, Chapter IV of
Part V which deals with Union Judi-
«ciary. Therefore; no argument can
‘be based on the fict that the proviso
deals with matters that specially
affect the States.

Shri S. Mohan Kumaramangalam:
If the executive power of the State
is extended, that means you must
impinge on the. executive. power of
the Union. If you extend it, it im-
pinges on the executive power of the
‘State. Because Art. 32 affects also
the States, appeals from High Courts
‘8o to the Supreme Court.

Shri Tenpeti. Viswanatham: Every
article, that way, affocts every State,
‘because the country lives in States.
It does not live in the Secretariat.

One more question. So far as the
Judgment of the Supreme Court is
-concerned, it does nothing practical.
Will you agree me if I say so? Because
while summarising their judgment,
‘they have drawn a number of conclu-
sions where they say the 17th amend-
ment continues to be valid, and then
‘they add another clause saying any
future constitutional amendment will
be void. Will you agree with me
that a court cannot pronounce upon a
thing which does not come up before
it for decision?

Shri S. Mohan Kumaramangalam:
‘That is the doctrine of “prospective
over-ruling”,

Shri Tenneti Viswanatham: But
actually there was no legislation
hefore them on which they could say
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this:is. in- confliet with. the Constitu-
tion. They simply gave a general
text-book document, saying. that
future amendment of the Constitu-
tion will be invalid. Unless we see
the wording of the amendment, we
cannot say whether it offends the
Constitution or not. Therefore, they
held: that. the 17th amendment conti-
nues. to be.in force, that all other
actions taken prior to that continue
to be.in force and valid, but they
declared. invalid a certain thing which
docs not exist and which was not
befare them. Therefore, I say all
these statements are merely obiter
dicta and we need not be worried
about tham.

Shri 'S: Mohan Kumaramangalam:
I'am afraid I cannot agree with
that. On the contrary, I think those
statements do introduce a compli-
cation and the best way to remove
the complication would be ta adopt
this amendment.

Shri Tenneti Viswanatham:
Supposing I say that this ie
blanket power with no safeguards.
It is not only property. A few friends
are thinking of property alone. There
are other minority rights, there is
right to freedom, right of association.

Shri S. Mohan Kumaramangalam:
Nobody proposes to touch them.

Shri- Tennett Viswamtham: Suppos-
ing you put me in power, I shall gag
them.

Shri 8. Mohan Kumaramangalam: I
will deal with you then.

Shri Tenneti Viswanatham:
cannot argue with them.

You

Shri S. Mohan Kumaramangalam:
People will deal with them.

Shri Tenneti Viswanatham: A fear
was expressed in the previous sittings
that minority rights might be trampl-
ed upon. It is not merely the ques-

tion of property.

Shri S. Mohan Kumaramangalam: I
think that is under-estimating the
level of consciousmess of our people.



Shri Tenneti Visawanatham: When
1 question about Parliament, we refer
to the people. When ] talk about
people, we refer to Parliament,

Shri 8. Mohan Kumaramangalam: I
think, you cannot separate the two.

8Shri Tenneti Viswanatham: There-
fore, the argument advanced was the
people while giving certain powers to
Parliament, reserved for themselves
certain rights which are not to be
touched by the Parliament. That is
what the witnesses who preceded vou
said. They gave Parliament certain
powers; they gave Judiciary certain
powers; they gave the executive cer-
tain powers. So far as they are con-
cerned, they reserved certain rights
for themselves. Of course they went
to the logical extent like Shankara-
charya and said even the people can-
not touch them. As you said they
cannot touch them under Art 368.
They can touch them otherwise.

Shri §. Mohan Kumaramangalam: 1
don’t think it is entirely wrong from
the constitutional point of view.
There is no constitution which has
stood the test of time which is not
amendable by the people.

Shri Tenneti Viswanatham: Sup-
posing we say while amendability is
understandable the amendability must
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have some safeguards, so that the
rights of individual citizens are not-
trampled with easily, Just as you:
say amendment should not be easy, 1
also say rights of the citizens should:
not be trampled with easily. We-
should strike a balance.

Shri S. Mohan Kumaramangalam:
That is why two-third majority i.e.
more than half of the members pre-
sent and voting. Tkat is more than:
enough.

Shri Tenneti Viswanatham: From:
the point of view of those who want
safeguards, two-third majority is not
enough., From the point of view ofi
those who want rapid social progress,
our two-third majority is a block.

Shri S. Mohan Kumaramangalam:
That shows how right I am. It
balances between the two.

Mr. Chairman: On behalf of the
Committee, I would like to express:
our grateful thanks to you for spar-
ing some time for us. In fact we
were for a long time after you.

Shri S. Mohan Kumaramangalam:
1 thank the Committee which has
given me this oppotunity to express
my views,

(The witness then withdrew)

(The CTommittee them adjourned).
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lll Shri M. C. Seta]vad M.P. and former Attorney- General of India.

Shri Purshottam Trikamdas,
cate, New Delhi

(The witness was called in and he
took his seat)

Mr. Chairman:
are very well acquainted with Shri
Trikamdas who is an eminent jurist
and who has spared some time to
appear before the committee to help
us in the deliberations.

Mr. Trikamdas, your evidence shall
be treated as public and is liable to
Be published unless you specifically
desire that all or any part of it is to
be treated as ev confidential. Even
then, it is liable to be made available
to Members of Parliament.

As you know, the majority judg-
-ment of the Supreme Court has raised
_a good deal of controversy. Shri Nath
- Pai had thought that certain powers
which have been taken away from

Parliament by the judgment which "

need to be restored back to this
sovereign body. After a good deal
of deliberation, the Constitution was
given shape by the founding fathers.
The question is whether the majority
judgment is in keeping with it and
whether it would be right to inter-
pret the Constitution in the manner
it has been interpreted.. Would it not
be better to take cognizance of it and
recognise that Parliament is supreme
in jts own sphere and it is not within
the purview of the judiciary to iay

down the law? They can interpret it

and we submit to their interpretation.
But when they exceed the sphere
that has been carved out for thejr
functioning within the framework of
the Constitution, what is to be done?
Since you are an eminent jurist not
only in India but in the international
sphere, we would like to know your

AdVOf

Many of us here.

views. We have gone through your
memorandum. If you want to eluci-
date it, you may briefty do so.

Shri Purshot!am  Trikamdas: I
would like to point out what Mr.
Justice Hidayatulla has pointed ous
in his judgment—that is the only
judgment which has taken note of it
—that at the time when the Constitu-
tion,  particularly the fundamental
rights, were being drafted, the Unit-
ed Nations was also framing what is
known as ‘the Universal 'Declaration
of Human Rights. I do not know if’
the draft fundamental rights were
ready on the 10th December 1948 and
whether the draft of Universal Dec-
laration was available to the framers

..-of the fundamental rights. But it is

possible that the framers had that be-
fore them. The Universal Declara-
tion of Human Rights contains three
things—one is the inalienable right of
the individual, the other js the poli-
tical rights and the third are the

-, ‘gocial economic rights. The inalien-

able rights are provided in Part IIT
of our Constitution. The social and
economic tights are to be found in
Part IV Directive Priniciples of State
Policy, because they cannot be imme-
diately implemented. The UN also
has ‘pointed out at that tinre that in
iorder to make the fundamental rights
effective, there must be an effective
remedy in courts. That is in article
32. Only last year, in December 66,
the UN have taken a further step in
the two convenants which they have
opened for sighature now,

The two covenants between them
covered the two aspects, namely, the
individual and political rights and the
gocial and ecomomic rights. If you
will look at my memorandum, para-
graph (7) on page (2) you will find



Lwhat.they have done. 1 have said
there: '

“On December 16, 1966, the
General Assembly of the United
Nations adopted two Covenan's,
which have been opened for acces-
sion by various governments.
These two Covenants are: Cove-
nant on civil and political rights
and a Covenant on social and
cultural rights. The Covenant on
civil and political rights contains
the rights enumerated in Part III
of the Constitution. This shows
that the United Nations is of the
view that the time has now come
when states should provide the
- guarantees similar to those in
Part II1 of the Constitu'ion. Sub-
Ariicle 2 of Article 2 of that
covenant wants states to adopt
such legislative or other measures
as may be necessary to give effect
to the rights recognised ijn that
‘Convention. And Sub-Article 3
of Article 2 also requires that an
effecitve remedy against . any
‘violation of the provisions of the
Covenant should be provided:
This is similar to Article 32 of
our Constitution.” '

fI’herefore, my submission is that
Instead of looking at it from a purely
1.echnical point of view, we must con-
sider that the Constitution is a
fundamental document,
document so far as India is concern-
ed. It is no use trying to be very
technical or mechanical about it and
saying, look at this article 368 on the
one side and article 13(2) on the
other. Let us reconcile i, I can re-
Concile it without ‘any difficulty.
Article 368 merely lays down the
Procedure for amendment of the
Constitution. It is not unknown that
although a Constitution can be amend-
ed the Consti'ution iteelf can provide
that certein paris of the Constitution
shall be sacrosanct. Take the Japa-
nese Constitution. There are two
artxclgs in the Japanese Constitution.
15ne Is article 11 which says that
Undamental rights are eternal and

an erganic
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inviolable. Then comes article 98*
which deals with amendments in very
&eneral terms and article 97 says that
fundamental rights are to-be held in-
violable at all times. Therefore, the
question is a - fundamental question
which Parliament has got to consider,
Are we going to be a democratic
State and, therefore, are we going to
guarantee individual freedoms or do
we want to open’ the floodga es to
those who -do not believe in indivi-
dual freedoms so that they can abro-
gate fundamental rights and article-
32 at one stroke of the pen by amend-
ing article 368—first part? That is
the main question. I think that if
we were going towards a totalitarian
ideclogy then my hon. friend, Shri
Nath Pai’'s amendment may serve the
purpose but not as the Constitution
or the spirit of the Constitution
stands. These are the preliminary"
remarks that I would like to make.

Mr. Chairman: You mentioned the
Japanese Constitution and said that
they have made the fundamental
rights almost a sort of permanent
charter not to be tempered with or
touched. But in our Constitution, as
it ‘has been interpreted by our jurists
like the Advocate-General of Bombay
and very recently by Mr. Austin-
Greenwood after a very thorough
study. if I have understood him cor-
rectly, our Constitution-makers in
order to stabilise democracy in this-
country have taken into consideration
the 'social and economic conditions-
and made provisions to bring about
a social change through the instru-
ment of Parliament in such a manner-
that democracy would be stabilised.
So what I feel is, your fears might be
genuine, but to say or allege that the
attempt to amend the Constitution in
view of the recent judgment is a path
to totalitarianism

Shri Purshattam Trikamdas: 1 did'
not say ‘path to totalitarianism’; 1
said that it will open the floodgates.

Mr. Chairman: That is interpreta-
tjon of law in a vacuum. Recently I
have come across a very good lecture -



"by Mr. Phillips Frankfurt. There he
has stated that you cannot interpret

law in a vacuum. Keeping that
experienced jurist’s view in mind I
feel that we must consider the

problem not with some sense of
fear that this might lead to totali-
tarianism. Secondly, keeping in view
.the conflict that have arisen regard-
ing fundamental rights, regarding
property particularly landed proper-
-ty and compensation, and the tension
that has been generated by our judi-
<ciary, perhaps unwittingly, between
-the sovereign body—we consider it
-sovereign—of Parliament and the
judiciary, would it not be proper now
‘to amend the Constitution in such a
manner that article 368, where it has
"been inferred that it is only a proce-
«dural section and it does not confer
;any right, is made more effective.
"You have referred to the Human
Rights Commission. It is a sort of a
"body which is trying to reach some
sort of a consensus regarding human
rights. It is a good effort. But there
are sovereign bodies meeting to-
gether and they are looking at the
problem that every member is a
-sovereign entity. Here within our
-sovereign sphere we consider this
problem. That distinction must be
‘borne in mind.

Shri Purshottam Trikamdas: You
.have raised very many questions and
J will try to answer as much as I
remember. You talked about sovere-
ign body. Parliament is sovereign
.within its own sphere and no more.
It is a creature of the Constitution
but over and over again it has been
said that Parliament is sovereign. At
the time of question of privilege it
-was said so., But the right of indivi-
«dual is also sovereign in a sense and
the Constitution itself provided that
Parliament would be sovereign with-
in certain limits. Therefore, there is
‘no con‘radiction. In every federal
constitution sovereignty is distributed
between various bodies. Our Parlia-
-ment is not sovereign and while we
“talk about sovereign within its own
.sphere—it is a legal phrase T am well
-aware—it does not mean it is a sove-
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reign body as the British Parliament,
for example. Take the American
Cons.itution. The Central Govern-
ment, the Senate and the Congress
are not sovereign bodies. They have
got certain limits imposed on them
right from the beginning. That is
my view—I do not say that it should
be accepted by everybody.

So far as the United Nations is con-
cerned, it has gone very much beyond
by -adopting unanimously these two

covenants. They are open for
signature. Therefore, whatever was
being considered is now in a final

shape, They want all members to
adhere to it. Supposing India signs
one of these covenants or both—we
have nothing to fear in signing both—
under the covenant we are bound to
adopt a legislation to give effect to it
and to give effect to it along with a
provision like article 32 which we
have in our Constitution. Otherwise
it is meaningless.

Shri Nath Pai: I am a member of
that Commission, There is no en-
forceability about those rights. Even
Portugal can sign it. That analogy is
very misleading. Our rights are en-
forceable by the Supreme Court.

Shri Purshottam Trikamdas: I am

not referring to the general discus-
sion going on in the United
Nations. Here are these two Co-

venants adopted last year unanimous-
ly. Of course, there is no outside
body to enforce them. The countries
which sign them would be bound to
have legislation in their own coun-
tries to give effect to the Government.
When a country adheres to g Co-
venant which many other countries
sign it has got to give effect to it in
that country. It is not that the United

‘Nations has provided the machinery.

It hag not yet provided the machinery
of enforceablity. In this connection,
I may point out the trend in the
world. The Council of Europe has also,
got a Convention of Human Rights,
They have got g court of Human
Rights. Those countries which signed
the treaty of Rome in 1850 and which



adhere to the Covenen\ on Human

Rights are bound to permit their own
citizens, after they have exhausted re-
medies in theiy owpn courts, to go to
the European commission of Human
Rights. This is the trend also ia
South American and Central Ameri-
con countries, They are also framing
this kind' of Covenants on the model
of the Countil of Europe. We are
now wanting to go back.

In this conection I may point out
what ' are the human rights that are
t0 be provided. Article 31 may be
controversial, but we are not.yet a
suntry in which no private property
«f any kind or sort is to be permitted.
Article 31 ag amended stands even
after the judgment. Article 31 (A)
and 31(B) is there. All that has been
mncluded in the Ninth Schedule is al-
ready there. Therefore, there is no
‘such impediment today regarding pro-
perty rights. It can also be watered
down, and even article 19 says that
reasonable restrictions on these rights
*an be imposed. The Supreme Court
nas in the past upheld even under
article 19 many of the restrictions
imposed on property rights. To say
that in socialist countrieg there are no
property rights is not correct. If you
look at the constitutions of socialist
countries, equal to Communist coun-
tries, even there they can own thelr
own propertv, own houses and varjous
other amenities. Let us not be holi-
er than thou, Let us take the funda-
mental rights as they are. Which
‘undamental right has been objection-
sble? I fundamental rights are
general statements recarding protec-
tion of individuval freedom and article
32 protects it. where is the need to
say that the Supreme Court in in-
‘erpreting the Constitution has done
something which is violently opposed
to the spirit of the Constitution?

Shri Triloki Singh: Article 368
‘ays down amendment of the Consti-
tution. There it is said “amend-
ment of this Constitution”. Don’t
vou think the word “this” ig relevant
when it applies to the entire Consti-
244(E)LS—
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tution or does it exclude Part II of
the Com:ituuon?

' Shri Purshottam Trikamdas: If
article 18(2) hag not been there,

" which lays down the limitation on the

right of amendment so far ag Part III
is concerned, then what you are say-
ing would be correct. I pointed out
the ingtance of the Japanese Consti-
tution where also the right of gmend-
ment is very general at the same time
they say that “this” wil] not be
touched. If you look at the Japanese

.Constitution you will find that the

fundamental rights which they are
provided are much wider than our
rights. They have many more rights
than we have; in the Japanese Cons-
titution they have many more rights.
Yet they say that they shall not be
touched. Therefore, you have got to
consider as to what you are dealing
with. We are dealing with the free-
dom of the individual. Of course if
you do not believe in the freedom of
the individual, if you believe that the
individual it merely a cog in the
whee] o the Sta‘e, it is a different
question, But, so far sg India is con-
cerned, 1 do not think it has com-
mitted itself to that kind of belief or
ideology.

Let us look at the fundamental
rights and find out what is it that we
want to get rid of. You get rid of
article 82 and the fundamental rights
disappear. Now, how can a right to
amend under article 368 get rid of
article 32? If you get rid of article
32, what remains of the fundamental
rights excep‘ing empty promises as
are to be found in many constitutions,
beau‘iful fundamental rights, but
when it comes to a violation of the
fundamental rights, nobody can do a
thing about it. Do we want a cons-
titu‘ion of that nature.

Shri Triloki Singh: Certainly not.

Shri Purshottam Trikamdas: If you
want such a constitution, then, by all
means, amend it. ‘Apart from that, 1
do not think the amendment which is



being suggested by my hon friend,
Shri Nath Paj is going to serve the
purpose. Because, in my view, article
868 lays down the procedure. It is
4mplicit that the procedure is intended
to cover the power. Othrewise, there
is no point in laying down the proce-
‘dure, if there is no power. Similar
provisions are to be found in many
constitutions which lay down the pro-
‘cedure. The power is implicit,

Now, my hon. friend, Sari Nath Pai
wams to mude tne two. lines with
the belief that it gives tne power,
Assuming it gives the power, article
13 (2) is still there. Un.ess you say
that a constitutional amendmen. is not
a law, which to my mind is un.enabi¢—
although sume of the. learned judges
of the Sup.eme Court seems to have
held it, to my mind, it is untenable—
and it is purely a mechanical reading
of .he Constitution, you cannot get
over your difficuny. The Coms.itution,
is an organic document, ag pointed
out by Mr, Justice Hidayatulla and
the Chief Justice, ani you cannot
tinker with it in this manner, a little
word here and a little word there and
say “let-us t:y to harmonise it; if we
cannot harmonise, something which
appears to be genera] should prevail”;
in my submission, that ig not the way
in which he Constitution has got to

be looked at. I hope I have answered
your question.
Shri Triloki Bingh: Since your

argument is reinforced by the fact
that article 13 (2) lays down that we
¢annot abridge or take away the
fundamental righ s, may I know whe-
ther we an add to them? ,

Shri Pu sho'tam Trikamdas: 1
would not say that, Perhaps it could
be said that we could add to them,
but I would not say that. beocause
there is very little to be added to
our fundamental rights, to what -we
have got in the Chapter now.

"Shri Nath Pai: Can we not make
it like the Japanese one, which you
sny s much more li'be'a.l? '

Shri l’anhotum 'l‘rlkamdas Tben
possibly you will have to adopt some
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‘other procedure. I am satisfied with

‘of any occasion will arise when

the: fundam'en'tal rights ag they are.

Shri Triloki Slnxlr Can we not add
to them?

- Shri Purshoitam Trikamdas: 'rhat
is a possible interpretation, that you
can add to them but you cannot take
away from them. - =

- Shri Kunte: I have only one ques-

tion. You do not .hink that any time
there
would be any need to amend any part
of Part III of the Constitution. '

Shri Purshottam Trikamdas: No,
I do not think so.

Shri- S. M. Joshi: You said (hit
these are inalienable rights. True.
Now, these inalienable rights can alsv
be changed by those who have those
rghts. For instance, the sovereignty
wil be with the people. If the peo-
ple tomorrow wan to change them.
as you have yourself stated just now,
we wil have o foilow some other
procedure. Now, assuming that we
pass an amendment here in Parlia-
ment, according to the present restric-
tions and conditions, saying that
whenever we make an amendment to
Chap.er III, after passing that amend-
ment here it should be ratified
through 3 system of referendum by
he people in the country as a whole.
will ihat do?

Shri Purshottam Trikamdas: That
will not do, if you merely amend arti-

cie 362, a3 it stands. For that some
other procedure may have to. be
fol owed.. as pointed out by the
Suprem, Cour:, although I do not

agree with them that under entry 87
of the Union List you have got to pas
a law or convene a Constituent Assem-
bly. I do not agree with that proce-
dure, H-~cause these rights are not to
be tinkered with. If- I may Point out.
the fundamentat rights should not be
left to the sweet will of the majority,
ag ‘provided: in the first: part .of article
388. It cannot possibly be. left :to
them. I do not understand this heat



which is being engendered in ¢his
matter. So far as the fnndamental
rights are concerned, what is it that
you are objecting to'in those funda-
mental rights, beesuse nq funddmen-
tal right is absolute and it cannot be.
Therefore, article 19 has provided res-
trictions which can be imposed. But,
ultima.ely, the judges must be the
guardians of the Cons itution, 'In
India the guardians of the Constitu-
tion are the courts. You get rid of
the couris and you get rid of demo-
cracy at the same . ime. Then: the
courts will become handmaiden of .the
§tate. 1 do not think or accept that
ﬂ}e Constitu ion ever visualized that
Kind of a state in India.

Let us look at the fundamental

ghts. “Article 14 says: no discrimi-
nation. D6 you want to bring in dise
Crimination. ~ Articles 15, 16 and
others refer to the rights of minori-
tles and religious rights. Which is it
that is found to be objectionahle?
l;l’urely theoretically you may say:
Ees if we want to amend it, we must
have the power. Well, the Consti-
fution has not given that power to
You; that is all I can say. And by
this kind of amendment which my
friend, Shri Nath Pai, has suggested,
I doubt whether Parliament will get
that power, go long as article 13(2)
femains,

-8hri Rameshwar Rao: I would like
Shri Trikamdas to tell us whe her the
whole concept of a written Constitu-
tion and all the provisions of the
fundamental rights are not really an
'i_ttempt to protect the minorities and
'no: necessarily to arm the majority
to do what they like. Though the
normal process of constitutional am-
éhdment gives the power to the majo-
rity, the whole concept of the funda-
mental right is to protect the mino-
Il'y against. the will of the majo-
tity. '

"" Shri Purshottom Trikamdas: Even
¢ ‘minority of one will be protected
tinder article’ 19 and article 14. It you
get rid of article 14, we will have
e procedure’ for trying Mr. X' and
another for trying Mr, Purshotham.
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That is possible. 1 do not like to visua-
lise that such a possibility can exist in
this country. I
Shri K. Chandrasekharan: Do’ you
make a distinction between a letgisla-
tive law and a. constitutional’ law?
. 8hri Purshottam Trikamdas: - {
J make no distinction. Yecu can’call it
a: constitutional amendment. But'it 15
still a law which Parliament has been
given power under article 368 to puass.
Therefore, 1 do not make that distine-
tion which is sought to be made.. '
- Shri K, Chandrasekharan; - So ac-
cording to you, after the Constitutiot;
there is nobody in the country which
can exercise unlimited sovereigh
powers,

- Shri Pursho tam Trikamdas:
That is so; that is obvious in a federal
Constitution. I might draw your at-
ten‘ion to this that if you get rid of
protection of the fundamental right:
under article 13(2), then if somebody
who wants to take over the country by
purely legal means, by majority, in
Parliament, like Hitler, it will be very
easy for him to say, “What does it
matter? No fundamental rights. I
will get rid of even the promise whieh
is found to be there.” If you inter-
pret that article 368 gives power _to
get rid of fundamental rights, you will
make it easy for a person like that
to take over the power in this coun-
try.
Shri K. Chandrasekharan: You said
that fundamental rights in Part I
may be expanded or enlarged. . ..

Shri Pu shottam Trikamdas:
1 did not sdy that. Somebody put it
to me and I said it is possible; it
could be interpreted like that.
8hri K. Chandrasekha-an: Oan I
take it that fundamental rights provi-
sions in Part 1II of the Constitution
cannot be expanded or enlarged?.

Shri Pu-shottam Trikamdas:
I did not say that either, You egnnot
take away any foundamental : rights
which -are provided by Part I11. That
is--all I said S
- Shri ‘K.
any method by which

¢ -1z there
fundamental



rights in Part III can be expanded or
enlarged?

Shri  Purshottam Trikamdas:
It is possible to take article 13(2) to

mean that you may enlarge them but
not cut them down.

Shri K. Chandrasekharan: Can you
suggest the machinery or the proce-
dure or the method for the same,
particularly, because you disagreed
with the observations of the Supreme
Court Judge in regard to the cons-
titution of a Constituent Assembly?

Shri Pu:shottam Trikamdas:
The Supreme Court has not definitely
said. They have said that it is possi-
hle that you could do it in that way.
I am not bound to agree with any
observation which has been made by
any Judge of the Supreme Court. It
18 my business to disagree with many
of the judgements of the Supreme
Court, by and large. 1 would say,
certainly, Parliament should try and
enlarge it, We all welcome it and we
shall all go to the Supreme Court and
argue that this is enlargement and,
therefore, it should be permitted.

Shri K. Chandrasekharan: So, you
think that this Parliament has got juri-

sdiction or competence to enlarge
fundamental rights.
Shri Purshottam Trikamadas:

I.only said I would welcome if Parlia-
ment tried it and 1 would certainly
stand up before the Supreme Court if
somebody wants me to do so.

Shri K. Chandrasekharan: May I
take it, apart from the forum of Par-
liament, you do not conceive of any
other forum by which the fundamen-
1a} rights jn Part III of the Constitu-
tion can be got enlarged?

Shri Purshottam Trikamdas: The
other forum wuld be a revolution by
which Parliament is got rid of. That
is the only forum.

Shri K. Chandrasekharan: As bet-
ween- the two, yu would certainly
prefer Parliament.

Shri Purshottam Trikamdas: Par-
liament has got its rights. I repeat, I
do not wunderstand why anybody
should want to get rid of fundamen-
tal rights or to amend them or to
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derogate from such fundamental
rights as we have got. Today, all
over the world, the trend is to give
to to the people fundamental rights.
The people in Central America and
South America are dying to get these
fundamental righ‘s which we have
got in the Constitution and articie
13(2) and we are thinking of getting
rid of it.

Shri K. Chandrasekharan: I hope
you would agree that Parliament, as
it is consti uted today, is more repre-
sentative of the people and the coun-
try than the Constituent Assembly it-
self.

Shri Purshottam Trikamdas: 1 will
not venture any opinion on that. Is
that case, you scrap the Constitution.

Shrl K. Chandrasekharan: ] am
asking a question of fact. We all
know how the Constituent Assembly
was constituted and we all know how
Parliament is constituted. In the way
in which these two bodies are cons-
tituted, Parliamen: today, particular-
ly with adult franchise, is certainly
more representative of the people of
this country. I should put it to yom
whether it is possible to have any
other body as more representative of
the people of this country than Par-
liament. i

Shri Purshottam Trikamdas: If I
may say so, with utmost respect, it
was suggested by some political par-
ties—I will mention one party which
suggested it—that the Constitu'ion as
framed by tae Constituent Assembly
should be placed before Parliament
whicn, is elected on adult franchise
for consideration and for ratification
or amendment which the First Par-
liament or the Government did not
choose to do and nobody raised the
question at that time Today, what-
ever may have been the position 20
years ago, this Constitution has been
accepted by Parliament for all these
years and it is too late to ask @8
question as to who is more represen-
tatve. Undoubtedly, Parliament
which ig elected by adult franchise
would be more representative than
the Constituent Assembly that we had.
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, cannot be done.
Ing. ho*th Mr. Justice Subba Rao and
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even the earlier

Shrl K, Chandrasekharan; So far as
property righ s are comcerned, there
are legislations by the States, amend-
ing legislations by the States, and
these have all been included in the
Ninth Schedule to the Constitution.
Suppose a particular State wants to
amend a particular Land Reforms Act
and that amendment also is to be in-
cluded in the Ninth Schedule. Now,
that inclusion is possible only by
way of a constitutional amendment.
Will such a constitutional amend-
meant for inclusion of a land reforms
measure or an amending measure,
taking it out of the purview of the
courts, under article 13(2), be hit by
the judgment in the Golak. Nath case?

.8hri Purshottam Trikamdas: Un-
doubtedly, it would. If you carry
that argument a little fur her, you
can put everything in the Ninth
Schedule no law can be challenged.
There is no dificulty about that if
the power is there. If you look at
article 381.A, as the definition of
the ‘state’ is thee. I do not
think, as it stands, there any im-
pediment in any legislature in pass-
ing a law dealing with land reforms.
But to take 200 or 500 statutes and
put them in the N'nth Schedule is,
certainly, not becoming of a great
legislative assembly. It is certainly
trying to get round the Constitution.

8hri K. Chandrasekharan: Many
legislations have already been includ-
ded in the Ninth Schedule.

Shri Purshottam Trikamdas; Yes,
because of the doctrine which, very
rightly, was adop ed by the majority
in the Supreme Court that . things
hive happened, ti‘les have passed,
and we did not want to upset that.
But for the future, we declared, as
the Supreme Court is entitled
under article 141 to declare, that this
Technically speak-

Mr. Justice Hidavatulla have said
that' they would have struck down
amendments. But
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for prac.ical reasons, they said that
it would create a great deal of diffi-
culty and perhaps chaos in titles and
things which have been done 20 years
ago and that it cannot be upset in this
manner. That is the only reason why
the doctrine of future applicability
of the judgment, the prospective
over-ruling, has been adopted.

Shri K. Chandrasekharan: No cove-
nant of the United Nations is justic-
iable.

Shri  Purshottam  Trikamdas: 1
think you are mistaken. Once a
coun.ry accepts that covenant with &
term of that kind, you have got to
have legislation in this country in
conformity with that covenant, We
have done it over and over again.
Parliament has done it. 1 think there
is an Article somewhere in the Cons-
tituticn - which says (hat we must
give effect to treaties and interna-
tional agreements and a covenant is
nothing but an international agree-
ment. As soon as you Sign it, you
must give effect to it,

Shri K. Chandrasekharan: Suppose
a par icular country does not imple-
ment one or some of the human
rights contained in the United Nations
covenant on human rights. What can
the United Nations do?

An hon’ble Member: You can have
reservations in the covenant itself.

Shri Purshottam Trikamdas: Yes,
you can do it with cer ain reserva-
tions. I will answer your question.
To-day as the United Nations stands,
they can do nothing, but, in the near
future, they may have a court of
human rights. They may have—I1 do
nut know. For example, the Couneci}
of Eurone was created by 17 coun-
tries. They have a covenant on hu-
man righ's and a court of human
rights. All over Europe it applies

S8hri K. Narayana Rao; The present
Bill has heen moved bv Mr, Nath Pai
on ‘he besis of the judement of the
maiarity that Article 368 is vrooce-
dural in character and the substan-



tive power is to be found in the resi-
duary entry 97 of the Union List. 1
have .he opportunity to go through
the erntire judgment and the various
arguments both sides have tried to
put forth. One side says that it is
procedural while the other side says
that it is substantive but I find it
rather difficult. What material diffe-
rence. DPoes it make .if Article 368
have been construed one way or
another so far as the conflict be.ween
13(2). and 368 is concerned? In other
words would the decision of the
majority or the judgment of Mr.
Subba Rao in any way be different
it Article 368 had been held a sub-
stantive power rather than procedu-
ral?

.. Shri Parshottam Trikamdas: I en-
tirely agree with you and I said that
the substantive power of amendment
has been implicit in Article 368 itself.
Therefore, what Mr. Nath Pai is try-
ing to do is to give the power of
amendment and so far as 13(2) i
concerned, it will have, in my view,
no effect, The Supreme Court has
tried to find the power under Art.
245 and not under entry 97.

Shri K. Narayana Rao: You are
quite aware that when the framers
of our Constitution have given us the
fundamental rights, they have devia-
ted from the American pattern in the
sense that in America—you are quite
aware of the fact—the rights have
been enumera‘ed in absolute terms,
but the judiciary has been giving us
certain restrictions from time to time
consistent with the conditions and
social changes in the given country,
whereas, in our rights we have taken
meticulous care not only in the enun-
ciation of the right but in the regu-
lation and restriction of the rights in
different context also. So, would
you, in the light of the flexible nature
of these rights and also, the permis-
sible possibility of the limitations of
these righ's, think that it may not be
sufficient i we leave this matter of
richts and restrictions to the judi-
clarv to decide from time to time or
do you agree that it is also necessary
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that Parliament should also go on
from time to time prescribing these
rights?

Shri Purshottam Trikamdas: The
rights which are provided in Funda-
mental Rights are quite flexible,
Look at Article 19. They are not
absolute rights and Art. 381 will
have to be read with 18 as has been
read in the past. They are quite
flexible. There is nothing rigid about
it and from time to time, as the ideas
change, what is a reasonable restric-
tion and what is not, will also change
so far as the courts are concerned.
We do not have courts which stick to
something which was decided 300
years ago. That theory has been
given up even in a country like
England where they used to stick to
precedents. Only recently, the Lord
Chancellor, Lord Gardner, said that
taking a very rigid view of a decision
which might have been rendered 130
years ago was not correct. There-
fore, the rights are absolutely flexi-
ble, but let the rights remain and
you can have the restrictions flexi-

blg.

1 do not know much about the
American ' Constitution. I have got
some vague jdeag and I do not like %
venture an opinion on the American
Constitution. ' R

Shri K. Narayana Rao: Of course,
when 1 say that, I have in mind the
New Deal legislation of President
Roosevelt. When he brought out the.
New Deal legislation, the Court at
that time, conditioned as it was by the
then thinking, was reluctant to go all
the way to accede to—I would nbdt
say legislative encroachment—the
legislative programme. Then he
tried the package deal and trieq to
bring in as many Judges as possible,
but he could not succeed......

- ghri Purshottam Trikamdas: . ...
which was not done in fact.

‘Shrl K. Narayana Rao: He could
not have done, but later on, that very
Court, seeing the mood of the nation

s



because, after all Judges, ag you know,
are also g part of the sociefy and
though they lag behind the time, they
also. reflect and adjust themselves
-with the coucrent thinking of the
society, accepted it and ‘had given an
interpretation which is in consonance
with the society thinking. so, in the
light of that experience, do you agree
that if we leave this matter entirely
io the judiciary, it can adjust itself
with the socio-political developments
that may take place in thig country
from time to time? '

Shri Purshottam Trikamdas: I en-
tirely agree, and, as a matter of fact,
the Supreme Court and the other
courts have been adjusting themselves
to the changing circumstances in this
country. They have got to. But
Parliament has got to pass laws which
are understandable, If they are not
understandable, what can a Judge do
except to interpret it according to his
judgment of the intention of the legis-
lators? With great respect to the
legislatures of some States I found
that it was impossible to understand
what exactly the legislature had
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meant, but we try to give some mean-

ing to it with due respect to the legis-
lature.

Mr. Chairman: The Supreme Court
of the United States initially adopted
a very rigid attitude to the New Deal
programme of President Roosevelt and

you know Roosevelt had to give &

very sharp warning acainst constitut-
ing itself ag a Third Chamber and
then they modified their stand. So
Judges also sometimes need such
warning.

Shri Purshottam Trikamdas: 1 do
not think the Judges need a warning
whatever might have been the position
in the United States.

She K. Naravana Rao:  Panditji
also sajd the same thing in the Parlia-
ment. '

Shri Purshnttam  Trikamdas: We
pavu zot 5 wrtitten Constitution and
in interpreting a law. the Judges al-
ways adopted this thing that .every

law has got to be tested by three tests:
(1) whether jt is within the Constitu-
tion, (2) whether it i3 within the
legislative competence of a particular
legislature anq (3) whether jt con-
flict; with any of the fundamental
rights and, therefore, Art. 13(2) will
come in, These are the testg which
the courts have applied and if the
legislation is within the competence
and not opposed to the fundamental
rights and not opposed to the Consti-
tution, the Judiciary has always up-
held that Jaw. In fact, the Judiciary
goes out of its way to see whether
they can urhold a law rather than
strike it down. Over and over again
the attitude of the Judiciary, at least
in the Supreme Court, is that they try
to uphold the law if possibly they
can, anq only if not, they strike it
down. It iz not that the judiciary is
assuming to itself the powers of &
third Chamber,

Shri Kunta: Do you agree that the
court; can enter into the field of

amending the law by constructivol
legislation as a result of their
judgment?

Shri Purshottam Trikamdas: If you '
would kindly look at article 141. you -
will s=e that the effect of a judgment
is that the law as interpreted by the
Supreme Court is the law of the land '
so it i1 everywhere. Where the
courts have been set up and there is &°
legislature, ultimately who is to decide
what the legislature meant? There-
fore, s0 long as the judgment stands,
that is the law of the land.

Shri Kunte: I accept the position.”
My only question was this. Would it
not' lesq to a constructive amendment
because the judgments have taken &°
diffe-ent view under the impact of the -
socio-economic conditions? -

Shri Purshottam Trikamdas: You
ean call it anything. I am merely
talkine in legal terms.  Also, talking
ag a cnnetitutional lawyer, 1  would
say that this. power has got to be given
to these judges. Angd if we have got -



the power to amend, as can be done
in many Constitutions, the court
decides and the legislature amends. 1f
you: have got the power, by all means
amend. 1 am not one of those who

say that you should never amend the.

law because the courts have decided
in a particular way. It has been
done over and over again and nobody
objects to that.

Shri K. Chandrasekharan: 1 think
some distinction will have to be made
between law which you referred to,
the law binding on all courts and the
law of the land as stated in article
141. Article 141 stateg that the law
declared by the Supreme Cou:.t shall
be pinding on all courts jn the
country. I think distinction which is
fine but appreciable has got to be
made between that wording and law

of the land which you have referred
to.

Shri Purshottam Trikamdas: The
law of the land would be made by the
legislatures, and in a Constitution like
ours, by the various State ]egislatures
and not merely by the Central legis-

dature. Supposing, however, that
Parliament passes a law which ig be~
yond its competence, then it is for
the Sup eme Court to say that that

law is beyond its competence. Sup-
posing in -the Union List or the Con-
current List the power is not there
but Parliament says that it is
sovereign and it will pasg that law,
the Supreme Court anq in fact any
High Court can say that that is not
the law ai all and that was usurpation
of powers which Parliament did not
possess, -

Shri Nath Pal: First of all, I should
like to thank the distinguished witnesg
of today, who in spite of his many
preoccupations gnd indifferent health,
has, because of his possionate con-
victions, volunteereq to come and give
us the benefit of his views. I have
wvery carefully considered his memo-
randum, as I am sure the other
‘Membe-s have done. I had the fur-
ther benefit of hearing Shri Pur-
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shottamr at his residence telling . me -
how deeply he disagreed. So, all the
while, I was very eager to hear him
tesiify before us. But may I submit
to Saci Purushottam that whereag one
can very much respect some of the
app.ehensiong which he hag expressed
as being l2gitimate in a man who has
been so deeply concerned with free-
dom in this country ag elsewhere, I
am afraid that some of the premises
on which he proceedg are fallacious
and, therefore, he reaches wrong and
untenable conclusions? I would n.t bt
so presuinptuous ag to enter a caveat
with him on the many subtle points
of law, because I have ‘all respect for

his great legal acumen and scholar-
ship.

But respecting hig supremacy and
sove. eignty in the fleld in which he
hag specialised al' his life, in the first
Place, may I tell him that it is a little
difficult for me to appreciate some of
the things which he has stated, though
I am prepared to agree to share his
anxiety that nothing should be done
by us wittingly or unwittingly which
may be a handle to those who do not
share our faith in individual liberty?
I am afraid I am not able to appre-
ciate some of the phrases and
sentences which he has used such as
that we are trying to get rid of fun-
damental rights which the councils of .
Europe, Latin America, Western
Eu ove etc. are trying to give to their
peovlz. I do not know how he has
reached this conclusion that any such
effnrt is afoot. But I leave it at thut.
This i3 perhaps expression of an
anxiety by a person who ig wnrried.

Rut T would like to ask him one
thing. 19 judges of the Supreme
Conrt have given their opinion on
this vital icsue. Of these, 12 have
held th-~t Parliament has c~ mnetence
to mndify or amend Part T and the
fundamental rights incorn~rated in
that part. He hag chosen a]l the
while to eav that if Parliament and
the onnliticians are given this power,
it will mean opening the flood-gates
of a totalitarian regime in this coun- .
try.....



Shri Purshottam Trikamdss: 1 did
pot use those phrases; I am sOITY.

Shr.l'Nath Pal: I have carefully
noted his wo.ds. He has used the
words ‘Aood-gates.’

Shri Purshottam Trikamdas: Yes, I
had used those words afterwards.

Shri Nath Pai: He has stated that

if Sh:i Nath Pai's amendment js car-
ried out, we shall be opening . the
flood-gates of a totalitarian regime and
g0 on. That was the time at which
the chairman also had asked you a
question. If he did not mean that
really. I would not try to pin him
down to that, because I have too great
a rega‘d for him. But is he suggest-
ing that it is an irresponsible legis-
lature or that Parliament consists of
some new juvenile elements that
are trying to do such a
have men of the matu-ity of Justice
Kania, Justice Gajendragadkar,
Justjce Bachawat etc. He hag never
quoted any of them. This matter was
not agitated once but thrice; once
there wag a unanimous judgment, on
the second occasion it was given by
a preponderant majority, and on the
third occasion, these judges were five
against gix. So, 12 judges as against
seven have held this. Do these judges
not feel concerned about the conti-
nuance of fundamental rights and the

continuance of the independence of .

the judiciary and the right of the
individua] to appeal to them? When
it §s 12 against 7, is it something so
simple as the witness is trying to
make out that we have been impatient
and all that?

Shri Pu shot‘am Trikamdas: This
hapoens over and over again in courts.
I remember a decition jn England
againat which 1 fought. and 1 wanted
the’ decisirn of the one judge who
agreed with the lower court. In all
they were gix. In the House of Lords,
four judges held the other way, but
that jo tha law. After all there is &
way of looking at it. If T may point

out. in the cecond judement. a caveat

was entered hy Mr. Justice Mudhol-
kear, Mr. Justice Hidayatullah. There-

thing? We
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fore, it is not something new. Many"
of us were fecling it. But so far as
the Supreme Coury ig concerned, we
can only deal with the problem when
it arises, whatever our private view

may be. Therefore, taking numbers
is of no use.

Bhri Nath Pai: It is not, ordinary
numbers, but jf refers to judgeg of
the Supreme Court.

Shri Purshottam Trikamdas: Even
in regard to judges, taking numbers is
of no use, In the House of Lords, in
which there were flve judges, one
beld one way and four held the other
way. In the court of appeal, the num-
ber was 3 and originally 2 had held
to the contrary. So, there were 6
against 4, and yet the decision of the
House of Lo:ds which I believe was
right, though I argued against it, stood.
Therefore, we must not be mechani-
cal like g judge who said for instance
that if two witnesses say a thing it
must be believed ang if three say it
must be absolute gospel truth. There
was a judge who useq to dea]l with
cases in that manner. So, we have
got to look at things not in a purely
mechanical way.

In the second case, if I may point
out, some pointg were not argued, as
hag been pointed out by Mr. Justice
Hidayatullah. The Supreme Court or-
dinarily does not dea] with points
which ae not argued or in regard to
which people say that they concede
them, which may or may not be right.
Personally, I think that the Supreme
Court should not permit that kind of
thing on questions relating to the Con-
stitution. But that is how the deci-
sions are rendered. Thisg js the first
time, i I may say gso, when the ques-
tion has been argued at great length
by various lawers. The full court was
sitting and there they had the bene-
fit of those arguments. On that, the
majority came to this conclusion with
which I say T am in agreement. There-
fore, the grgument of numbers is no
good.



Shri Nath Pai: Ultimately, you will
realise that this is a question of pre-
ference. We have a variety of emi-
nent jurists giving their opinion in
one way, some other body giving its
opinion in another way. So it is a
-question of one not being better than
the other, but of preference,

Shri Purshottam Trikamdas: No,

Shri Nath Pii: How? You men-
tioned six against five.

Shri Purshottam Trikamdas: It has
been my view long before this judg-
ment. I am merely reiterating my
view.

Shr{ Nath Pai: That is true. I have
heard very many serioug things. You
must allow me to deal with the
‘Acodgates’ and all that. It will be
noticed that art. 368 does not mention
fundamental rights. The Constitu-
tion which you, rightly I thnk, pra-
ised very highly has been very cau-
tlous, very prudent and full of fore-
gight. If they wanted to exclude
fundamental rights from the ambit
of 368, would the constitution-makers,
have failed to state it categorically?

Shri Purshottam Trikamdas; = Be-
cause they are provided for in 13(2).

Shri Nath Pal; It will be noticed
that art. 868 does not mention funda-
mental rights. The proviso to that
article deals with matters pertaining
to S‘ates and therefore require ratifi-
cation by them. That is the only pro-
viso. If the constitution-makers
wanteq to see that the articles in Part
III are excluded from the scope of
this, would they not have taken the
ordinary precaution of adding a pro-
viso to 368?

.Shri Purshottam Trikamdas:; So far
as 368 is concerned, if you look at the
proviso, it deals with various matters
which are concerned with the States,
the President’s election and so om
and so forth. It would have been the
easiest thing for -the constitution-
makers to see that fundamental rights,

198

notwithstanding anythuug, can be
amended here. But apart from that,
personally I think it would be ver¥
surprising, when you dea] with com-
paratively small things where you say
that where the States are concerned
the procedure laid down in the pro-
viso must be followed, to say that fun-
damental rights, which concern every
individual in this country, can be
amendeq at the sweet will of the ma-
jority in Parliament which, after all,
is the central legislature. Here indi-
vidualg are concerneq and States aré
concerned and that is why if you lock
at it dispassionately, art. 13(2) is deli-
berately there saying, any law which’
is contrary to art. 13(2) is void; that
is the only way in which you can
safeguard fundamental rights—there
is no other way.

Shri Nath Pal: Shri Triloki Singh
has drawn your attention to the lan-
guage of 368. The words are ‘Any
améndment of this Constitution.....
which, I think, if languages has any.
meaning, means any part of this Con-.
stitution. I know you hold very strong
views on the ‘question, but I do submit.
to 'you that had they wanted that Part.
IIT ghould be excluded, they would
have ‘taken care to say so in 368. Tt
i not a question of the legislature
arrogating to itself the right to
amend. But among jurists themselves
there are two schools of thought about
the meaning of constituent law and
legislative law. This has been a divi-
sion. of opinion not introduced by the
legislature but by the judges. This
distinction between law and constitu-
ent 1aw is not something which we are
trying to draw, but this school of
difference hag been created by learn-
ed judges and jurists.

Shri Purshottam Trikamdas: I agree,
so far ag ‘floodgates’ is concerned. I.
would like you to consider thiy dis-
passionatey, By your amendment you
claim to give powers which the Sup-
reme Court has said is to be found
semewheve else. They said this is
only a procedure. Assuming you give
the power....



Shri Nath Pai: You will give me
the fundamenta] right of disagreeing
with you, with anybody else or with
the ‘Supreme Cou.t.

Shri Purshottam Trikamdas: As I
was saying, by your amendment
are giving that power under that a.ti-
cle 'to amend any provision of the
Constitutian, Taking that power, to-
morrow a majority in Parliament
under 368 says ‘we will get rid of 32,
14, 19’ You are giving that power for
a bace majority without consulting
even the States, leave aside the peo-
ple, leave agide referendum. You are
giving that tremendous power and
leaving it to the whim of the govern-
ment for the time being to tinker
with the rights which, as you yourself
have gaid, the jndividua] ghould have,
the protection of certain rights. All
that I am saying is that you are giv-
ing power and that is what I meant
by ‘floodgates’, nothing more.

Shri Nath Pal: May I draw your
attention to art. 124 which says that
there shall be a Supreme Court of
India?
you think the existence of an inde-
pendent judicia~y is a pivotal point
in a democracy? Just because this
article js not entrenched, is it any the
less important than the ariicles in

Part III, T mean the continu-
as the articles incorporated in
Part III. I mean the continu-

eq existence of the Supreme Court of
India. But it is nnt in Part ITL. Is this
aot a very vital thing. the pivotal pil-
lar of or whole structure of demo-
cracy. Yet it {8 not in Part IIL

Shri Parshottam Trikamdas:
at 82. .

Shri Natp Pal: If we abolish the
Supreme Court, you can take re-
course to it. i ‘

Look

Shri Purshottam Trikamdas: So long
-as 32 ig there vou will not be gble to
abolish_ the Supreme Court.

Shri Nath Pai: T do not know about
that. :

This is not in Part III. Don't:
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: Shri Purshottam Trikamdas; To abo-
lish the Cou.t and then to approach
" it will be g contradiction in terma. '

Shri Nath Pal: My only point is
that rights which are as vital as
those in Part III are there in other
parts of the Constitution anq are not
incorporated in Part III. They are’
not at the mercy of anybody.

Shri Purshottam Trikamdas: I am
sorry yYou are misunderstanding it.
Bvery part of the Constitution would
be sacrosanct, and there are many im-
portant things in the Constitution.
For example, Parliament. But the fun-
damenta] rights provideq in the Con-
stitution are the jnalienable rights of
the individual. They have beep pro-
vided in Part III and no more. As re-
gards the rest, I take it that no per-
son in his senses will gay ‘we will abo-
lish Parliament tomorrow because
we have got the right to do so undet’
368" No person would say ‘we will
abolish all the courts’ excepting by re-
volution. Therefore, I am only pro-
tecting the rights of the individual
which should be protected and which
should be in great danger if you take
away the protection afforded to the
individual and the minorities as Raja"
Rameswar Rao has pointed out. You'
cannot go easily get rid of the Sup-
reme Court and High Courts. There
ig some provision.

Shri 8. M. Joshi: It Shri Nath Pal
can abolish the Supreme Court under.
article 368, it means he hag brought
about a constitutional revolution!

Shri Purshottam Trikamdas: That is
s0. You will not be elected again to
Pa‘liament. No Parliament will be
electeg it they abolish the Supreme
Court or try to abolish Parliament.

Shri Nath Pai: I am grateful ‘t; you
¢ aving that because it brought me
tgt t}:eypoignt which T have in mind that
the ultimate sanction of the represen-
tatives of the people is not a body
of learned Judzes. but the conscious~
ness of the peoole. Written Constitu-
tions have never given'freedom to



the people unless already those free-
doms had become part and parcel of
the life of the people. So, even where
there is no Constitution giving free-
dom, people enjoy freedom, and even
where the'e are written Constitu-
tions, people not being mature enough
do not enjoy them. Ultimately, the
determining factor therefore is the
consciousness of the people of India.
This is what you said?

Shri Purshottam Trikamdas: I will

add one word to that, that today so
far cur Constitution is concerned, it .

has guaranteed certain rights to the
individual. Do you want them to be
removed by an amendment of part
(1) of article 868, because the States
are concerned, every individual is con-
cened. I am not talking of this
Parliament. I am not interesteq in
this Parliament. I am looking to the
future, 10, 15, 20 years ahead. Do you
want in a paradise where there are
no individua] rights? You want to
give power to Parliament, some Pan-
liament, may not be this Parliament,
1 do not expect that this Parliament
will tinker with it except in respect
of property rights, although I think
that under article 31A as it stands
you can do anything so far as property
rights are concerned.

Shrf Nath Pal: I want Mr. Mulla’s
assistance on a point. Mr. Justice
Wanchoo jn a recent case, the gdetails
of which the Secretariat should have
got for us by now, has indicated that
there is fresh thinking on the part of
the highest authority already on the
points decided in Golaknath’s case.
Is that not so?

Shri A. N. Mulla: In a recent de-
cision they have certainly made a
point that “law” under article 13 (2)
does not cover all laws, and that the
lews made under the emergency by

the President are not to be included.

in those laws which are to be cover-
ed by article 13 (2).

Shri Purshottam Trikamdas: That is

' because of articles 358 and 359, noth-

ing else. Under article 19 freedom 3=
suspended, it is because of that.

Shrl 8. M. Joshi: That meang we
are living in a paradise for the last
five years without any fundamental
rights,

Shri Purshottam T.ikamdas: Only
article 19 hag been suspended, but
article 14 remains,

Shri 8. M, Joshi: But article 18 is
the main thing,

Shri Parshottam T:ikamdas: We are
living unfortunately in that paradise,
and many things have been done
which should never have been done.

Shri Nath Pai: Should the Consti-
tution of India therefo.e go on chang-
ing according to who at any time
happens to be the Chiet Justice and
constitutegs the majority jn the Sup-
reme Court?

Shri Purshottam Trikamdas; Should
the Constitution of India keep on
changing because the majo:ity at the
Centre keeps on changing? That is
what you have got to consider. I beg
of you to look at it from that point
of view,

Shri Nath Pai: I very much respect
the right of the Supreme Court, and
I 4o hnld that the Suoreme Court, and
supreme in the matter of interpreta-
tion, but the question Mr. Kunte ask-
ed and was reiterated by Mr. Chand-
rasekharan, is my final question to
you. Whereag judicial interpretation
sometimes may be coming to a point
where it appears to be an amend-
ment, should any court undertake
the responsibility of legislation on it-
self?

Shri Purshottam Trikamdas: Let us
not mix up amendments to the Cons-
,titution and amendmentg to the fun-
damers a] rights. You can amend any
part of the Constitution under article
388 and the proviso if it is necessary,
nobody is stopping you from that, but
the Constitution itself lays down a
ban on touching the rights which do

. not harm anybody.



Shrt Nath Pat: There is a ban ac-
caording to some Judges of India.

Shri Purshottam Trikamdas: Perfec-
yly true. That is my view that there
ig a ban, and I think it is a good ban
which the Constitution has imposed.

Shri Nath Paj: Do you agree that
upto the 27th February, 1967 the Cons-
titution of India as we understood it
and ag this und wag oon-
firmed by the Supreme Court was onc
thing, and the Constitution of Indis
a3 from the 27th February, 1967, e.
after the judgment in Golaknath’s
case {8 a different thing?

Shri Purshottam Trikamdas; Yes, it
hias been properly interpreted. It may
iake years for a proper interpreta-
tion.

Shri Nath Pai: That means the
Constitution has been, by a process
of judicial interpretation, changed.
May I submit to you that I am trying
to put back the Constitution as it
was, I am not at all trying to amend
1%

Shri Purshottam Trikamdas: That is
vour view. I do not agree. I am not
quarrelling with your view.

Shrl Nath Pai: There are very emi-
nent jurists, it is not fair to mention
iheir names, who agrees that this &
the position.

Shri Purshottam Trikamdas: You
wte taking g view which I may take
it I was a technica] lawyer, but I jook
&t it from a much wider point of view.
More than a lawyer, I have been a
politician all my life believing in in-
dividual freedom. So, my view is not
a purely technjcal one. It iz possible
o argue one way or the other, but
my view is to Jook at it from not
merely at mechanical point of view.

_Bkrl Jairamdas Daulatram: I am not
going into the legal or other aspects
of thig particular matter, but there
Wag one question put by Mr. Chan-

draseichar. I did not properly ocatch
your reply to that. Because I hold
very definite views on that particular
matter, I want g clarification from
you.

The question that hag sometimes
arisen in the course of the discussiom
is whether the Parliament is not more
representative than the body of men
who made and framed the Constitu-
tion. Ag I Jook at it, Parliament means
the Parliament of the day, and the
Parliament of the day passes certain
legislation by a majority, that majo-
rity is more or less under the control
of the party in power, which meens
the Government in power. So, the
question is whether the Government
of the day should have the right te
make changeg in the fundamental
rights and take away or abridge some
of them.

With regard to the com parative rep-
resentative character of the two, the
Parliament of the day is elected on
certain issuegs and on the mind of it
members the events of the day have
their influence. With regarq to the
Constituent Assembly Members, they
represented leadership at the national
level, State level and district level and
30 years of struggle for freedom,
Arising out of that, there came a body
of men to make the Constitution in the
best interests of the country, and then,
with the experience we had wunder
the British Parliament, they framed
a Constitution; nnd when they framed
a Constitution, they framed it in the
context of the making up of the nation,
The motive of that body of men was
to lay down a Constitution for the
future and the fundamental rights,

with the backing of million of
men at that time who, under
the then leadership, had gone

to the utmost limit of suffering
The question is whether that body of
men at that time would not be consi-
dered to be more representative of the
will of the people, especially when the
decision was arrived at not only by
a consensus but more or less by get-
ting an agreement of al] the elements
in that body, than the will of the
Parliament of the day.



'Shrt Pﬂnhomm Trihmdu It de-
ﬁenda on what you call ‘representa-
ve'—whether ‘it is representative. in
the sense that they get the votes at
A;centain eleetion or otherwise :

Shrl Jairamdas D.Illltnm Qne is
rep ‘esentative jn the senge that they
‘get. the votes at a certain election;
.the other is representative of the mind
of the nation, the make-np of the
uu.nd of ‘the nation, One .represents
the will; the other represenu the
m,.‘ . R ! ) B

Shﬁ l’lushottam Trlkamdas H you
doun; the heads, perhaps the -Parlia-
n‘.!ent as it exxst, is more representa~
hve But, as you have pointed -out,
;t you Jlook at the aspirations of the

untry which were expresseq. by the
cream of leadership not only of the

Congress  but- of :other ' parties,
then, from that point " of view,
the Constituent Assembly’ was

more representative. I should have
pointed out earlier that Mr. Justice
Hidayatullah, in  ‘his - judgement
had pointed out that right from
the time of the H-me Rule League,
the Nehru constitution * was framed
because of our experience with the
British,. when we were asking for _it,
or, if:1 may say so, howling for it
for fundamental rights which can be
‘enforced by the courts. And that i
exactly a thing which was - taking
that background in view, when the
British 'did tamper with our rights.
The Ccnstituent Assembly, in its wis-
dom, has iade the fundamental rights
fnalienable and unamendable in terms
of ‘ariticle 13(2). Therefore, you
must look at the backgreund of this
eountry, what had happened beforé.
and not merely say, “I' havé a right
and I should have a right and I am
‘sovérefgn”. That does not seem good,
and that iz what 'is argued now ovey
#nd over again ‘with which' I duag'ree
vnth the ‘utmost res‘pect

‘,Bhrl ﬂlllmnﬂuiyr The rules o
u;;erp::etaucm also contémplate ascer-
taining the infention,of the legislature
and the framers of the Constitution.
Y suppose that is right.
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RN N . il
Shri Pnrsnothm Trikamdas:
I ngree.- . BRI S

8hrl Hnmuthnn Have 7ou
looked into.the debates of the Consti-
tuent Assembly and could you find out
‘any passage 'or anybody raising an
objection that this particular portion,
‘the article of the Constiwtion, shotila
not be: -subject to ° amendmam by
eabsequem parnamanta" e
'mzere are opmions which' I hawve .een
expressed in'the debate, but they are
opinions of two or three individuals
however eminent they may bé, : and
under the rules: of interpretation,
R -hag always bepn: recognised .het
you have to look first to what
has been expressed, whatever any
individual .might have contemplated
or thought of. The consensug of the
Constituent Assembly is here, I am

mnot interested .if Dr. Ambedkar or the

then Prime Minister, - Jawaharlal
Nehru, -held ‘a particular view. I am
just not interested in that. Affer all.
we are not ascertaining their views:

we are not interpreting ' this great
document from the opinions of two
individuals.

Shri Hanumanthaiya: Nor do I

hold that the opinion of one or two
individuals is sacrosanct.  The point
is, you say that such an objection tp
subsequent amendments was raised.
We are talking impersonally, and
according to the Constitution. Ag you
know, I 'am not one of those persons
who ‘are ‘interested in merely ~men-
tioning one name or the other. T
merely want to know whether "such
dn objection was taken by anybody
on the floor of the ‘Constituent Assem-
bly. Have you found any such objec-
tion"

) -

“Shri Pm'ﬂao'.hm - Trikamdas:
Objection to what? I have no' fol-
lowed

. Shri. l!numthaln Here g .2
pomt of yiew—Ilet me .npt say ‘objec-
tion’—which said that Part III of the
Constitution cannot be amended by



subsequent Parliaments so that there
is a difference in the matfer of amend-
ing the Constitution—certain parts
might be amended and certain parts
cannot be amended. Was any such
opinion or point of view expressed on
the floor of the Constituent Aneml'fly?

Shri Purshottam Trikamdas:
I am afraid I have not read all the
debates of the Constituent Assembly.
I have looked through here and there
and I have not come across any such
thing.

. Shri’ Hanumanthaiya: I was a
member of the Constituent Assembly.
So far as my knowledge goes, nobody
took that point of view. Even if it was
taken, it is good that if it has been
taken even by a minority and had
been overruled by the majority. Don’t
you think that it was the intention of
the Constituent Assembly, what is
ealled the founding fathers of our
mation, that no such distinction should
be made? '

Shri Pursho‘tam Trikamdas:
They should have expressed it in a
different way. I take it that the ulti-
mate consensus of the Constituent
A;Ezembly .was expressed in article
13(2). C

Shri Hanumanthaiya: Was it raited
in the Constituent Assembly and even
if it was raised don’t you think the
founding fathers had no such distinc-
tion to make as the one you are mak-
ing?

-Shei  Purshottam Trikamdis:
I do not think each individual expres-
sed his opinion on this. Two or three
individuals expressed ‘iheir ' opinions
and nothing was said. If from that
you are taking that everybody agreed,
I cannot quarrel with that. But the
ultimate consensis of the Constituent
(A;sembly was expressed in article 13

_ Sbri Hanpmanthaiya; There is what
1 called professional propensity. Par-
liament’ think that they are sovereign.
Courts think that they are superior in
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wisdom and judgement and so on.
Don’t you think" that many of these

interpretations proceed out of this
subjective feeling?
‘Shri  Pursho‘tam Trikamdas:

If you had been in the Supréme Court
as I had been for 12 years, you would
ot say ‘what you are saying now.
There is no propensity on the part of

_the judges or lawyers to say that

‘Parliament: is no good, - All that - we

_say is, Parliament has certain powers,

but it is not completély sovereign, The

.rights of the individual as i1 arose in

the privilege case have got to be con-

‘ceded even by Parliament and ultima-

tely when there is difference of opini-

on, it has got to be settled by some-
body, which in every democratic cons-
titution, is the court of law.

Shri Hanumanthailya: Maybe if I
were in the Supreme Court, I would
have taken a particular view and be-
ine in Parliament, I take a particular
view. But we have to take an impar-
tial and objective view of things and
not a subjective view. In private dis-
cussions and political discussions, I
find certain classes of people having
subjective feeling all the time.

Shri Pursho'tam Trikamdas:
I have nothing against the Parliament;
I have got the g -eatest respect for that
body. But when that body tries to

_arrogate ‘o ‘itself powers which it
.hag not got. T wil' get up and say,

“You have not got that power.”

Shri Hanumanthailya: I hope you
used the word “arrogate” in the legal
sense? '

Shri Purshoftam  Trikamdas:
It -is an ordinary dictionary word.

Shri Hanumanghaiya: If it is a dic-
tionary 'word, why do you think that
we e full of arvogance?

Shri Tenneti Viswanatham: There
is mo arrogance in arrogation.



Shri Purshottam Irikamdas;
A:r.ogation is a purely dictionary term,
which can be used anywhere in the

sense of claiming without justifica-
tion.

Shri Purshot'am Trikamdas:
in the legal profession take the ex-
treme view that Parliament is not
sovereign. Much of the criticism

flows from that professiona] point of
view,

Shri Purshottam Trikamdas: I
am more of a politician though I
am a lawyer. Therefore, I have got
-certain viewsg of what an individual
should have in thig country, it we
are to have a democracy. Therefore,
there is no question of taking a sub-
jective view or holding Parliament in
.disrespect. Far from it. Every demo-
cracy has got to accept the Par-
liament and various other legis-
lative assemblies. Suppose parlia-
ment passes a law which deals
with a state subject. You will
be the first in Mysore to object to it,
and say “Parliament has no power;
what is the sovereignty of Parlia-
ment?” In a federal Constitution, no-

body is sovereign; ultimately the peo-
ple are sovereign.

Shri Hanumanthaiya; Is it your
view that the fundamental rights
part of the Constitution should never
be subject to any sort of amendment

either by way of expansion or contrac-
“tion?

Shri Purshot am Trikamdas:
1 would answer it by saying, look at
this part. Do you want to take away
article 13 or 16 or 32? What is it
that you want to take away except

that article 31 is something which
should not be there? To that, the
answer is, already article 31A is

there and the Supreme Court has said,
it will remain, I ask those who say
that this needs to be amended, what
is it that requires amendment, be-
cause this is nothing but the bare
minimum of invidual rights which are
to be found wherever written consti-
tutions are there; they are now trying
to incorporate them and make them
_justiciable,
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8h:{ Hanamanthalya: I am not ask-
ing your opinion about the present
rights. Ig it your view that this chap-

ter should never be amended?

8hri Purshot am Trikamdas:

You can add to the rights under arti-
cle 13(2). But I do not see any indi-

vidual rights which need to be added.

Shri R. P. 8inha: You said in your

-opening remarks that it this amend-

ing Bill of Mr, Nath Pai is adopted by
Parliament, we cannot be a signatory
to the Human Rights Covenants which
had been adopted by the General
Assembly this year, I cannot under-
stand how he makes this point, 1
would like him to clarify this point.
As far as I rcmember the Human
Rights Covenant is merely an expres-
sion of an ideology which every coun-
try should endeavour to adopt; there
i3 no time limit fixed in the Covenant
that ag soon as you put your signature
to the Convenant you must accept
each and every article of the Covenant
and put it in your Constitution or that
you must grant each and every right
mentioned in the Covenant to the
citizens of the particular State. 1t
merely says that that is an ideology
which every country should endea-
vour to give to its citizens.

There is also a provision of the re-
porting system. The reporting sysiem
provides that the Commissioner of
Human Rights will report to the Gene-
ral Assembly as to what was the state
of human rights in every country
which had signed the Covenant; no-
thing more than that. I was a mem-
ber of the Human Rights Committee
last year and they all said that what
India has granted as human rights to
its citizens is far more or goes far be-
yond the Covenant itself.

Shri Purshottam Trikamdas:

1 will not agree, Please read the
Covenant.
Shri R, P, Sinha: I have resd it.

You may not agree with this. How-
ever, the point is: Even if we accept



the amendment of Shri Nath Pai, how

will it prevent us from signing that

Covenant? There are many countries,
practically more than two dozen coun-
tries, who have not given as much
rights to their citizens as we have
given, They also can sign it and it
is mot compulsory on them to give
those rights here and now.

Shri Purshottam Trikamdas:
I may refer you to paragraph 7 of my
memorandum. There is in that very
Covenant sub-article (i) of article 2
which wants the States to adopt such
legislation or other, measureg as may
he necessary which will give effect to
the rights recognised by the Coven-
ant. Once you sign 3 treaty, so far gs
British jurisprudence is concerned
which we follow, the treaty by itself
does not become the law of the land
as in the United States but you have
got to give effect to it by legislation
which has been provided by the Cons-
titution itself. Therefore once
sign a Covenant like that, it is expec-
ted that you will give effect to it by
legislation.

Shri R, P, 8inha; I agree with you.
You have ztated that once we adopt
this amendment, we will not be in a
pasition to sign that Convenant.

Shri Purshottam Trikamdas:
I am sorry, you have completely mis-
understood me. I never gaid that.

Shri R, P. Stnha: 1 am sorry then.

Shri Purshottam Trikamdas:
When the whole world today is want-
Ing to adopt hyman rights—these are
ndividual rights; these are not group
rights or social and econgmic rights—
}Vhen the whole world today is want-
Ing that this should be done and
minimum protection should be given,
should we attempt to put power in the
hands of the Central Legislature of
India to abrogate them? That has

been my argument.

Shri R. P, Sinha: That is another
Mmatter. What I say is that even if we
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pass this amendment, we will be per-
fectly justified and entitled to. sign
that Covenant, '

Shri Purshotam Trikamdas
If you sign the Convenant, you will
have to uphold al?} the fundamental
rights plus article 32; you will have to
do it. That is all I an saying.

Shri Nsth Pai: The sanctity of those
rights has mothing to do with our
signing the Covenant.

Shri R, P. Sinha: I am not a cons-
titutional lawyer nor am a jurist. As
I said earljer, I have great respect for
the learned witness, I have listened
very carefully to what he has stated
and bhave also read his memorandum.
But as a student of socialogy I cannot
imagine a state of affajrs svhere we
have to live in a static sqciety, In
my opinion the whole concept, even of
fundamental rights, in a dynamie
society keeps an changing and what is
important is that the will of the people
with regard to fundamental rights
should be given expression to both in
the Constitution and in the law of the
If we are to accept what the

land. \
learned witness has been saying, we
will have to have a static concept

even of fundamental rights. How are
we going to get over that? The whole
concept of fundamental rights may
change in 10, 15 or 20 years and Wwe
maust have some provision in our Cons-
titution by which we could keep on
changing that concept of the funda-
mental rights ia our constitutional
law. If he stopa that from happening,
I am afraid, I would not like ta live
in such a country or in such g society.

Shri Purshottam Trikamdas:
You will succeed in doing exac-
tly the opposite. If as a gocio-
logist, you think that all citi-
zens have freedom of speech and
expression, would you like to take it
away? As regards your point aboyt
the static concept, the subsequent part
in article 19 itself makes it clear that
reasonable restrictions can be imposed
on these rights, Reasonable restric-
tions would depend from day to day,
from age 10 age. If you accept a diffe.



rént ideology, these rights can be just
scored out. That is all that I say.
What is it in these rights which you
do not want? If you want to expand
them, by all means expand them and
put them in the Chapter so that they
cannot be touched; but, otherwise, you
can give effect to many of the funda-
mental rights. The directive princi-
ples, for example, cannot be enforced
in a single day. That is why the Cons-
tituent Assembly in its wisdom put
it in a separate chapter, You can give
effect to them by your laws, But in
giving effect to those you cannot say
that you are going to take away free-
dom of speech, That is exactly what
the Supreme Court has said in many
cases, namely, that the Directive
Principles must not take away
or abridge the basic fundamental
rights. These are basic funde-
mental rights; there may be others,
but so far as the two Cove-
nants are concerned, which have been
adopted by the United Nations, they
cover the fundamental rights which
are to be found in our Constitution
as well as in the Directive Principles.

8Shri A. P. Chatterjee: We have
taken a lot of time already and 1 will
not bother you with many questions.
But I would ask you a few questions.

" Would you or would you not agree
that thlerism, to which you have
rgferred in the course of your evi-
dence, in other words, fascism, really
begins when we try to deprive the
elected asse_mbly of powers and ulti-
mately when we abolish it?

Shri Purshottam Trikamdas: I do
not agree. Take the Communist Con-
stitutions o

Shrl A. P, Chatterjee: I am not ask-
mg you what is the Communist Cons-
tituuon

’Shrl Purshottam Trikamdas: 1 am
anqwerihg_'your question.

- 8hri ‘A; P. Chatterjee;" My question-

is- simply this: - Would -you or would

you not agree that fascism or Hitler-
ism begins when we begin to take
away the powers of the elected assem-
blies? If you do not agree, that is a
different thing.

Shri Purshottam Trikamdas: No, on
the contrary, if elected Assemblies
had certain entrenched clauses which
could be justiciable, Hitler would have
found it difficult to say Parliament
has given him those powers to abro-
gate the individual freedom of asso-
ciation, which he did. The first
thing he did was to abolish trade
unions. He could not have done it if
such a clause, as ijs found in article
19, was there in the Weimer Consti-
tution. Then, he could not have done
it easily. Of course, if there is a
revolution you can abrogate or tear
up everything. Also, I want to point
out that, so far as individual liberties
are concerned, it is my view—that is
why I mentioned the Communist
Constitutions which I have studied—
they have got all beautiful fundamen-
ta] rights, but they are not enforce-
ab'e. Therefore, our fundamental
rights have been made justiciable
under article 32 and 226 which is
another wider article. That js why I
said these are the basic individual
rights which ought to exist in any
democratic society.

Shri A. P. Chatterjee: I am not
merely on that point of your ideas
about Communist Constitutions. That
is not the issue here. 1 am asking
about our Constitution. I am not
concerned with Hitler; I am concern-
ed with Hitlerism. Do you or do you
not agree that Hitlerism in Germany
really started when the right of
Reichstag was abolished and not when
it was in session?

_Shri Purshottam Trikamdas: Hitler,
having pot the power under the Wei-
mer Constitution, afterwards brought
out what he thought was a revolution,
in deropation of the Constitution.

Shri A. P. Chatterjee: Do you or do
vou not agree that dictatorship really



1s another form of giving the go-by
‘to the wishes of the elected represen-
tatives of the people?

Shri Purshottam  Trikamdas: |
would not agree with it. Dictator-
ship does not recognise the rights of
anybody at all, like Hitler, like Stalin
who executed 11 million people. That
is dic.atorship. Nobody can question
it. Even Mr. Khrushchev could not
,{Auestion it.

Shri A. P. Chatterjee: Is it, there-
fore, your thesis that dictatorship can
develop even when there is an assem-
blv, or elected representatives of the

people?

Shri Purshottam Trikamdas: Of
course, it can. Whai is the difficulty?
Is there not an elected Assembly in
every  Communist  country? Even
during Stalin’s regime, the terrible
regime, there was an assembly. But
he disregarded it.

Shri A. P. Chatterjee: The difficulty
i that you are too much cxercised by
he bogey of Communism, which is
ot just there.

Shri Purshottam Trikamdas: 1 am
ot exercised by that bogey, though
at bogey is there. 1 am not imagin-
g it

Shri A. P. Chatterjee: That is the
‘hole trouble. You are exercised by
at bogey.

Shri Purshot'am Trikamdas; Even
You want to talk of Stalinist dicta-
'Tship, 1 do not want to. That is
hat T am saying.

Shri A, p. Chatterjee: With great
‘hect to you, I am not really asking
71 a question about Communism. I
‘s asking certain questions.

Shri Purshottam Trikamdas: 1 have
SwWered those questions because T

8 keen student of that unfortunate
Velopment.

Shri A. P. Chatterjee: I am not ge-
ing to be drawn into a discussion em
this.

Shri Purshottam Trikamdas: Sinee
the question was asked, I answered
it. Otherwise, I am not interested im
going into it.

Shri A. P. Chatterjee: Of course, 1
hope you will not take it that I am in
any way not respectful to your great
legal acumen, constitutional ability
and other qualities.

Shri Purshottam Trikamdas: You
can cut ‘respect” out.

Shri A. P. Chatterjee: I will mot,
even if you ask me. I will continue
to have respect for you.

Mr. Chairman: Because both ef vou
are in the same profession.

Shri A. P, Chatterfjee;: A time may
come when some of the provisions of
the Constitution, including the pro-
visicns in Part III regarding the right
to property. may act as a fetter upon
the will of the people, If that time
comes, then, would you say that the
felfer can be broken only by a revo-
lution and not by a constitutional
amendment? Would you agree %
that and welcome that?

Shri Purshottam Trikamdas: I say
that the fundamental rights, as they
stand, are no fetter to any legislation
regarding property rights.

Shri A. P. Chaiterjee: 1 will put it
to you explicitly. Suppose the time
comes when the people of India, well,
get this opinion among themselves
that there should be no private pro-
perty among the people, as far as the
ownership of the instruments of pro-
duction is concerned, if that situation
comes, and there is a question of
amending article 19(1)(f) and article
31, then, either they can amend it or
they cannot smend it. If they
cannot amend i¢t, there is only one
wayv out: that is to gay, to break the



fettér fRe Péople mist go in for a re-
vélutioni. Now, #s it your opinion that
to break the fetter they must go in
for a revolution?

Shrt Parshotta Trikamdas: I think
it is pecessary in a democrdcy to have
these rights. If you do rot want a
democratic constitution, then it be-
comes a fetter. It may be that a
different idedlogy will consider this a
fetter., But 1 4o not consider it a
fetter. Even under different ideolo-
gies property rights Rave not been
abolished. To say that everything
should be nationdlised i3 rothing but
‘State capitalism, if I may say so with
the utmost respect. So, if you want
to ereaté Staté éapitalism, where
everybody is the servant of the State,
dependent on the State, then certainly
it would be a fetter, I agree, but such
a thing will happér only with a revo-
lution; it will not happen %o long as
there is a democratic constitution.
When people acoept democracy, such
a thing will not happen.

Shri A. P. Chatterjee: Would you
not agree that democracy means, in a
great measure, the will of the pre-
ponderant majority of the people?

Shri Purshottam Trikamdas:
Démocracy means something much
more, not only this.

Shri A, P. €Chatterjee: It means this
also,

Shri Purshottam Trikamdas: It
means a society in which every indi-
vidual js respected and every indivi-
dual’s right is respected. Démocracy
does riot fhean that the majority can
go 48 & gteam-roller snd gay “we will
not give arty right to anybody”.

Skyi A. P. Ohatterjee: Supposing...

Shri Purshottam Trikamdas: I am
not supposing; I am talking facts. I
have tried to understand democracy.
My view of democracy is that, by and
large, it is government by consent,
where you have got to respect the
minorities and their rights.
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Shrt A, P. Chattérjee: Vou will
agree that we are wedded, as far as ’
the Indian people are concerned, to
a socialis.ic pattern of society,

Shri Purshottam Trikamdas:
I want to add “democratic soci-
alism”.

Shri A. P. Chatterjee: Very well
“democratic  socialism”. Supposing
ten years hence, in order to give N
effect to this democratic socialism, the
people of India, through fheir repre-
seritatives in Parliament, want to
take away the factories and work-
shops from their present owners so
that the standard of living of the
people may be raised, and in that
way there is a necessity of amending
articles 13 and 19 for taking away the
rights, would you say that taking
away of those rights would be un-
democratic?

Shri Purshottam Trikamdas: Yes, 1
would say that. I would not like to
live in a country which has State
capitalism in which I am a slave of
the State. I that comes about, then,
of course you can tear up this Cons-
titution. There is no difficulty about
that,

Shri Nath Pai: It is all theoretical

Shri A. P. Chatterjee; Of course,?
this is a little theoretical.

Shri Nath Pai: Shadow boxing
about communism.

Shri Purshoitam Trikamdas: When
he is trying to tell me that Commu-
nism is the best ideology, I am toq,,
old to accept it.

Shri A. P. Chatterjee: You mention-,
ed Communism thrice during your evi-
dence even before 1 asked g ques-,
tion. So I wanted to disabuse your
mind of the bogey of Communism.
Now I am going to ask a very deli-
cate quastion.

Shri Putshottam Trikamdss: You
can ask any question.



Shri A. P. Chatterjee: Do you or
do you not agree that, as far as re-
cruitment to the judiciary is concern-
ed, there should be or there should
have becn something in the Consti-
tution by which people from all
classes of society agre recruited to the
judiciary so that the Constitution

‘may get a proper interpretations?

Shri Purshottam Trikamdas: If
you want judges and lawyers, then

- you must have lawycrs. Represen-

tation to different classes of society
I (lo not understand. I know, it exists
in countries which call themselves
socialist countries—I will not use the

- other word, There gre other modes

of recruitment like election.

Shri A. P. Chatterjee: You told us
in the course of your evidence that
even in the socialist countries they
réspect private property in their Con-
stitutions.

Shri Purshottam Trikamdas: In the
Communist countries. If you do not
mind, I might make a distinction be-
tween socialism and communism,
Although socialist countries have
adopted the word communism. com-
munist countries have adopted the
word socialism because it sounds
nice; but I do make that distinction
and must deflnitely make that dis-
tinction.

Shri A. P. Chatterjee: That is not
my question. My question was whe-
ther I understood you aright when
you said that oven in Communist
<ountries the Constitutions do protect
the private right to property.

Shri Purshottam Trikamdas: Yes.
Shri A. P, Chatterjee: I have got

' ‘with me the Constituion of the
USSR and you can look at it.
Shri Purshottam Trikamdas:

I do not want to look at it.

Shrl. A. ®. Chatterjee: Well, you
‘Tay not want to look at it, but there
18 no provisien in it protecting pri-
vate right to property.
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Shri Purshoftam Trikamdas: There

is private property in every Commu-
nist country.

Shri A. P. Chatterjee: That is not
my point. My point is that in the
Constitution of the USSR private
right to property is not protected.

Shri Purshottam Trikamdas: I
have not carefully studied the USSR
Constitution.

Shri Tenneti Viswanatham: Sum-
marising all that has gone so far
now, your view is that the Constitu-
tion is always opposed to a certain
concept of society, that our -Consti-
tution embodies certain coneepts
which the Constitution-makers, who
were the freedom fighters, according
to Shri Jairamdas Daulatram.....

Shri Purshottam Trikamdas: Were
you not one them?

Shri Tenneti Viswamatham: I was
not there; I was omnly in the Assem-
bly.

Shri Parshottam Trikamdas: Were
you also not one of the freedom
fighters?

Shri Tenneti Viswanatham: Of
course, we were all freedom fighters.

Our «Caonstitution embodies those
concepts and against the background
of our aspirations certain things were
embodied in this Constitution. This
Constitution does not concentrate the
sovereignty in any particular organ
or body but it protects individual
liberties, it institutes the judiciary,
it gives a legislature, it gives a
Parliament and each in its own field
is sovereign, all subject to the Con-
stitution. That is your idea and,
therefore, what are called thie funda-
mental rights are not amenable to
amendment under article 388 or any
other article. Your view is that even
if we take the power we ought not
to venture to make an ancroachment
upon the very minimum whigh any
individual ghould have. You also



think that the present provisions are
adequate even if we want to change
the soclety. Can we introduce Com-
munism, for example?

8hri Purshottam Trikamdas: You
oan do it outside this Constitution.

Shri Tenneti Viswanatham: That is
~my complaint. Suppose, I want to
be a Communist, I must be gble to
‘utilise this Constitution to introduce
Communism. :

Shri Purshottam Trikamdas: My
view is that it is g foolish democra-
¢y which will permit itself to be
. destroyed. If you want to introduce
Communism through this, this Con-
stitution will not permit you, as it
stands.

Shri Tenmet! Viswanatham: Sup-
pose, I want some power to change
it.

Shri Purshoitam Trikamdas:
If you think so, you can have the
power. Parliament may try. I am

not saying that Parliament cannot

try.

Mr. Chairman: Do you consider
that the theory of Communism is so
rigid? Somebody having that view
may attempt it through democratic
instruments. Is it not possible?

Shri Purshottam Trikamdas: And
tear off those instruments at the end
of it

Mr. Chairman: Past analogy in
history is not always g good guide.
Whatever happened in the past
somewhen: is not a good guide.
With the changed situation and the
‘evolutionary process, as we see it,
a liberalising process..........

Shri Purshoitam Trikamdas: I do
net sels it.

Mr, Chairman: Is it not possible
with that; is it absolutely so rigid?

Shri Purshottam Trikamdas: May
be; we will not argue about it.

Shri Tennetl Viswanatham: You

say that even if we want to legislate
on all the subjects mentioned in Part

“21e

IV of the Constitution, Part IIl will
not comy> in the way. )

Shri Purshoitam Trikamdas: What
the Supreme Court has said, and
very rightly, is that while legislating
under Part IV you auare entitleq to
legislate—in fact, you are asked to
legislate—but you cannot legislate
and say that no individual will havk
freedom of speech.

Shri Tenneti Viswanatham: 1
agree, )’

Shri Chitta Basu:
contradiction.

Shri Purshottam Trikamdas: No, )
there is no contradiction. One is
fundamental, the other is directive.

Shri Tenneti Viswanatham: So, all
the rights and aspirations mentioned
in Part IV can be legislated upon
without in any way conflicting with
the provisions of Part III; therefore,
we are quite safe and this amendment
is not necessary. This is what you

Shri Purshot:am Trikamdas: Yes.
You can legislate about everything
in the Directive Principles if you
have got the money. '

Shri A. N, Mulla; 1 am sorry, 1
was not present when you gave your
evidence before this Committee, but
1 have gone through your memoran-
dum and I have listened to the ans-
wers which you have given to the
various questions which have been
put to you. I have also heard you
whien you were saying that you were
not only a constitutional lawyer ap-
pearing before us but were also a
politician and that you also have,
human values in your mind. It is
in this backgrounq that I want to
put a question to you which is of the,
basic  juristic rights of human
beings. BN ]

The question that I put to you is:
Do the people of a country have
the right to tie down their coming
generationg to a particular stand and
tak~ away their rights by saying that

That will be a



you wear certain things for all tmes
as the Chinese shoe?

shri Purshottam ‘Irikamdas: |
think, this is gn argument which
goes. in a circle; that is why I have
tried to emphasize what is the fun-
damental right. This is to be found
w1 the universal declaratio:.
human rights. - We have tried to give
effect to it, only to the basic rights
of the individual, which are to be
tound in Part Ill. If future genera-
tions say that there should be - Lo
freedom of speech, let them say it
and we will think about it at that
time; for the moment we want free-
dom of speech.

Shri A. N. Mulla: You have referr-
ed to the fundamental rights but I
was oinly asking a basic question
about the process of evolution and
whether the people can at any stage
take away the rights of generations
which are to come or whether the
generations to come have the same
rights which the people who framed
the Constitution had.

Shri Purshottam Trikamdas: They
will not willingly take away the
_right of freedom of speech, let me
tell you that.

Shri A. N. Mulla: That does not
answer my question. My question is
whether they can take away their
rights.

Shri Purshottam Trikamdas: Any-
thing can b2 done. Everything is
possible. The question is what do we
want to be possible. I am not going
into the possibility. Even, as some-
body said, it is possible that the pig
can fly. But can he fly?

Shri A. N. Mulla: We are talking
at cross-purposes. The question is,
particularly, put about the rights of
the people.

Shri Purshottam Trikamdas:
1 have answered that. If the people
want that kind of a thing, they can,
by all means, have it. They can live
as glaves,

Shri A. N. Mulla: Therefore, the
right of the people remains. Then,
the only question which is to be con-
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sidered is, how gre the people to ex-
press themselves if they want a
change in the existing conditions?

Shri Purshottam Trikamdas:
If the people want g right to abrogate
the fundamental right of individual
freedom, I do not think, they will
ever do it. -

Shri A. N. Mulla: ‘1 am not re-
ferring to .the freedom at all. I am
talking of the basic principle, whe-
ther the people have a right to change
or not.

Shri Purshottam Trikamdas: Theo-
retically speaking, anybody can have
any right.

Shri A. N. Mulla:
they can do so.

Shri Purshottam Trikamdas: At
‘he same time, the mere doctrine is
not enough. We are dealing with
human beings; we are dealing with
society. Therefore, theoretically,
people might say, we want to be-
come Slaves, I do not think any
people will ever willingly say that.

Shri A. N. Muilla: I am not going
into that. I am going into the basic
principles.

Shri Purshottam Trikamdas: I gm
also going into the very basic prin-
ciples.

Theoretically,

Shri A, N. Mulla: Is it a fact or not
that we have developed a concep-
tion of the common wealth of huma-
nity? If there is such a thing as the
common wealth of humanity in the
whole of the world, then our values
might change and the integration of
the individual with the society might
also change.

Shri Purshottam Trikamdas:
Anything i35 possible. I know what I
want and I know what our people
want. They do not want to live in
paradise in which they have no
rights. If somebody wants to do it
very well, let us- hope, it does not
happen and all the people do not go
mad. That is all.

'



Shrl Chttta Bast; Sy Tar &s 1 cvald
Jundergtend you, you said that we
have indotporated certain imelien-
able fundamental rights in the Cons-
frution,  Accordtnp to you, this is
‘frreducible ‘minimum. Do you visua-
‘fise that the tomtept of fundamental
“rights ‘may also ‘undergo a change
with the change of ideas or concepts
of fundamemtal rights in course of
4ime and, if so, how do you suggest
that these fundamental rights, as per
#ew ideas or concepts, can be incer-
porated in the Constitution?

Shri Purshottam Trikamdas: I will
‘think about #t ‘Wwhen the time comes.
For the time being, I am perfectly
satisfled with the minimum rights we
have. The whole world today wants
these rights where the countries do
“mot have fhem,

Mr. Chuirman: That is all. Thank
“you.

. Shri Purshotttm Trikamdas: Thank
you,

(The witness then withdrew)

S. Gupta, Ex-Spesker,
-Madhya Pradesh and Berar Legisla-
tive Assembly and -Moember of Cons-
tituent Assembly.

- (The witness was 9Red in and he
tovk Tz seut)

Mr, Ohalrman: ‘We are really very
"happy to-day ‘that one -6t the wete-
Tarts and Younding ZTathers, becatse
“he wus 2 ‘ember uf the Tonstituent
Fswmibly, Has -tome bHelore us to help
us in our deliberations. He ‘has ‘al-
ready -submitted a note which clear-
‘ly indicates that—sas he knows how
. the Constitution was Pramed—that he
is not 80 much against Shri Nath
Pai’s amendment but he would like
that a little precaution should be tak-
-en and it should not be done in a
.burry. That is the main purpose of
‘his suggestion which is really worth
consideration.
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Before we begin—us 5 forwmer
Speaker of Madhys Preslesh and
Berar for a long time he knows the
procedure—J will have to read it as
& matter of procedure. Our Direc-
tion says:

“Where witnesses appear be-
fore a Committee to give evid-
ence, the Chairman shall make it
clear o the witnesses that their
-evidence shall be treated as pub-
lic and is liable to be published,
unless they specifically desire
that all or any part of the evi-
dence given hy them is to be
treated as confidential. It shall,
however, be explained to the
witnesses that even though they
might desire their evidence to be
treated as confidential such evid-
ence is liable to be made avail-
sble to the members of Parlia-
ment.”

This procedure, 1 am supposed to
bring to your -netice. Before we
start, as I said in my preliminary re-
marks, I have gone through your short
note regarding the procedure to be
adopted while amending the Consti-
tution. You would like that proce-
dure stightly to be rigid so that we
should not act jn haste. That is the
main idea in your note. That is ‘what
1 felt. With your mature judgment
certainty you also felt that more
thought should be given whenever
where 1s an -occasion and circumst-
sntes also demand some alteration or
amendment of the Comstitution. It
shoudd be welcome. That is No, 1.

Then, secondly, all aspects should
‘be properly considered and the pro-
oedure should be so -deviseg thamt it
would not make it very easy to push
through any amendment. That js the
main thing. [ entirely share that
view,

Now the Members would like to
ask certain questions. When a mem-
‘Per aprees with the busic thing, dbout
‘thre procvedure there may be dfffer-
ence, naturally the Tommittee's ‘task



is very emsy. But when a witness is

~funttanrentally opposed to ‘the very.

concept, then it becomes very difi-
cult and jt takes long time. So I will
request Justice Mulla ‘to start with
the guestioning.

. 'Shrl Nath Pai: Sir, before we pro-
ceed to ask questions, the witness
‘himsel! may like to say something.

Mr. Chatrman: If you wish to say
gomething in ‘addition ‘to ‘the note you
‘have given us, you are welcome,

Shri G. S. Gupta: I have nothing
more to add to what ] have already
said in sy note.

\

~ Sl A, N. Muila; You agree that
#n'amendment can be made, but, ac-
cording to ‘you, to safeguard against
‘#n amendment becoming hasty or ill-
comnsidered, you want that five-sixth
of the legislators present should give
their assent to it before it is declared
passed. Is that your recommenda-
tion?

Shri G. S. Gupta: That is right.

Shit A, N, Mulla: Have you con-
-gidered it or not that by making the
perventage as high as five-sixth you
have ‘made it almost impossible for
any amendment “to be passed. I
«would have under#tood §f you have
made that percentage a 1little higher
in order to make the opinion of the
legislators to be a dittle more consi-
dered, but when you ameke it five-
sixth, don't ‘you think that you are
almost making it impossible for any
amendment 'to be passed?

8Shri G. S, Gupta: 1 have made it
80, so fhat no hasty judgment should
‘be made and T still stick to it.

Shri -A. M. Mulla: I put.it to you
-whether you .are not really making

ihnpomhleioralaw\tobeamnd

‘gJ
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Shri G. S. Gupta: 1 am making it

-onfly difficult mnd not impossible. Tt
Is orily 82 per vent.
Shri M. P. Bhargava: You would

Ifke that when it is passed by the
majority you envisage, even then the
States also concur before it is made
a law.

-%hr ‘G.-8;-Oupta: ' I womld 1ike it.
Bhyi X. Chandresekharam: As 3

Member -of the CTonstituent Assembly,

may T put it to wyou with wespect,
that the Censtituent Assembly never
thought in terms eof excluding any
‘provision in the Oenstitution from
out of the purview of the pewer of
emendment being exercised by the
‘Paflisment subsequently,

Shri G. S. Gupta; So far as I re-
member, Sir, it was intended that it
should mot be easy to amend the
fundamental rights. It should be
really very difficult. Only in cases
of very emergent circumstances or
very .great meed amendment should
be:mede to Fundamental Rights.

$hrd Nath Pai: OQur Constitution is a
gregt heritage 'you have handed over
to-ms. If.you wanted amy .part to be
put beyond tiee ‘purview of amend-
ment, certainly the fonnding fathers
would have provided that. What did
prevent them from meking a provi-
sien t that effect—that the Funda-
memtal Rights can be amended only
subject to a very special procedure?

Shri G. 8. Gupta: As I said, Sir, we
all wanted and I suppose even Dr.
Ambedkar who was then the main
man .wanted that amendment to
Fundamental Rights should = be so
difficult that it should not ordinarily
.be made,

Slirl Nath Pai: Where have you put
this intention of yours in the Cons-
titution?

Shri G. §. Gupta: I do not kmow.
In Article 388, I muppose, jt has been
sald. And the proceedings of the



Constituen! Assembly is not before
me here, but if you take the trouble
of going through them, you will find
it.

Shri Nath Pai:

much,

Thank you very

Mr. Chairman: I would like to ask
you one question. The percentage
that you have recommended for pass-
ing any amendment is so high. You
were a member of the Constituent
Assembly, and you know the normal
attendance in the legislative bodies;
further, you were the Speaker also,
and a distinguished one too, of the
Madhya Pradesh and Berar Assem-
bly. Don’t you think that if an
cmergency requires any change, this
percentage should be lowered down
to make it more practical?

Shri G, 8. Gupta: Excuse my diffe-
ring from you. I still hold that the
percentage that I have said should
be there,

Mr. Chairman: We are grateful to
you for coming over here, and parti-
cularly for having basically accepted
-the principle of the amending Bill
and for saying that the founding
fathers of the Constitution visualised
-a time or circumstances when an
amendment would have to be made
and they had made a provision to en-
sure this much that that was not
hastily done. You have sounded a
note of caution in that regard now.

Shri Jairamdas Daulatram: I might
say also one thing. I was also in the
Constituent Assembly, and 1 may tell
you that the view which he has ex-
pressed here is his own view namely,
that we visualised a possibility of
"amending part III and had no inten-
tion to make it very rigid. I do not
want to discuss it now across the
table, but I just wanted to say this
so as to make the position clear.
The spirit behind the amendment
that he has suggested is that he
wants to make it very difficult to
change. That it should not be chang-
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¢d was the gpirit ati that time, but 1
do not want to discuss this across the
table now.

Shri A. N. Mulla: You have reite-
rated that in your considered opi-
nion, a five-sixths majority is neces-
sary 10 ensure that no hasty legisla-
tion is passed. I would like to know
whether anywhere in the rest of the
world, where written Constitutions
exist or where amendments to the
Consti.ution are passed, there is any
such safeguard made in the laws of
the country that unless there is such

a majority, confidence cannot be
created that the legislation is not
hasty?

Shri G. S, Gupta: I am sorry: I am
not an expert in foreign laws; but I
believe that in England, where, of
course, there is no written Constitu-
tion, such a thing as hastily chang-
ing the fundamental rights hag been,
1 suppose s0, I may be wrong, alto-
gether discrediten

Shri A. N. Mulla: 1 may place be-
fore you the law in England. In
England, a bare majority is suffi-
cient; in England there is no written
Constitution; in England where the
House of Lords stands in the way of
a law which the House of Commons
wants to be passed, they make a
number of additional peers in order
to get the majority to see that the
law is passed. So, in England which
is the first democracy, this is the way
the laws are passed and amended.

Shri G. S. Gupta: But I would like
to know whether they have often
changed fundamental rights.

Shri A. N. Mulla;: There are no
fundamental rights in their Constitu-
tion as no Constitution exists, they
are just customary law and there
has just been an evolution of demo-
cracy in that country. That 1is
what we want. We have g written
Constitution. We thought t¢hat the
provisions of article 368 had made a
suficient safeguard against hasty le-



gislution. Now, you wants us to ac-
cept the position that the safeguards
mentioned in article 368 are not sufti-
cient and they should be made more
rigid. Originally, the framers of the
Constitution were satisfied with a
certain safeguard which they had put
in, namely the two-thirds majority of
those present and voting and also &
bare majority of the total strength,
and that under such conditions, a
law that would be passed would not
be .u hasty one. Why is it that you
have now come forward to say that
the framerg of the Constitution were
too liberal angd that further restric-
tions should be placed?

Shri G. 8. Gupta: They were not
oo liberal. But now circumstances

have changed from that time up to °

today, and, now, stricter conditions
are necesary in my opinion; I may
be wrong, but in my view, stricter
conditions are necessary in the cir-
cumstances of today. Otherwise,
there is likely to be a spate of flssi-
parous tendencies which were not en-
visaged in 1947. I was also a mem-
ber of the Constituent Assembly at
that time. So, I want to be excused
for changing my opinion from that
time up to this time.

Mr. Chairman: May I thank the
venerable witness who hag spared
some time to come forward here all
the way to help us?

Shri G. 8. Gupta: 1 would request
you to see that my memorandum®
may be circulated among all the Mem-
bers. ..
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Mr, Chairman: In fact, it will be
part of our evidence or record, and it
will be there in the evidence that will
be presented to Parliament and every
Member will get it. It forms part
of our record.

(The witness then withdrew)

(The Committee then adjourned to
meet again at 15.00 Hours.)

Committee re-assembleq at
16.00 Hours)

(The

Shri M. C. Setalvad, M. P. and former
Attorney General of India

(The witness wag called in and he
took his seat)

Mr. Chairman: Today afternoon the
Committee is fortunate in having an
outstanding jurist of our country, not
only an eminent lawyer of this
country but of international fame, a
man with the highest integrity in his
profession. Therefore, I think we
would very much benefit in our deli-
berations by his mature judgment on
issues raised by the majority decision
of the Supreme Court. Fortunately
he has already given us a note which
has been circulated. It indicates
very clearly the constructive approach
to the amendment proposed by our
friend Shri Nath Pai. He has pointed
certain precautions to be taken though
he supports that the right taken away
by the judgment needs to be restored;
he feels that we must be circumspect
in taking our decisions. I hope
everybody has gone through his note.

follows:—

'Shr!NG. S. Gupta’s suizestior;“con tained in his memorandum was as

1 would suggest that to the amend ment proposed by Shri Nath Pai,

M.P. the following proviso

be added—
“Provid>d that if the amendment seeks to amend any of the

pro-

visions of Part III (Aemendment of the Constitution). of the Cons-
titution i* shall require two thirds majority of the total membership

of that House and not less
House present and voting.”

than filve-sixth of the members of that



° Before proceeding turther, a5 a for-
“'mality I must read out the proce-
“dural’ aspect of it. ‘Where the wit-

nesses appear before a Committee to

give evidence the Chairman shall
make jt cleay to the witnesses that
their evidence ghal] be treated as
public and liable to be published un-

‘less it is specifically desired that all

or any part of the evidence given by

them is to be treated as confidential.

It shall, however, pe explained to the

witness that even after such a request

such:’ evidence is liable to be made
available to the Members of Parlia-

,ment.

The Committee had the advantage
of listening to other members perhaps
“4unior in yeur profession, lawyers,
constitutionalists and others; various
. aspects were discussed thoroughly.
,As Mr. Nath Pal remarked—] had
&axd it earlier—that this Committee is
-a Tiniature Constituent Assembly
because the majority decision of the
_Supreme Court in the opinion of some
of us at least js not quite sound; it
‘hag ‘done damage to the structure of
our Constitution ag visualised by the
founding fathers. You have made
certain suggestions in order to avoid
the proposed amendment being struck
"down again by the Supreme Court.
The Memberg would like to discuss
the various aspects of the judgment.
Would you like to say something in
the beginning?

Shri M. C. Setalvad: May I suggest

-.one amendment to my note? On the

last page, in pangraph 12 item (V)
you will notice the following;

“A further proviso shall be added
to Article 368 -enacting that
amendment taking away or abridg-
ing the fundamenta] rights contain-
ed in Part III of the Constitution
shall be passed by each House of
Parliament by a majority of three-
fourths, of the tota]l memberahip of
that House..

You will ind that the last portion of
the sentence is repeated.

an,
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end by a majority of not

less than three fourths of <the
members of that House present and
voting.”

So 1 suggest that this repetition may

‘e -omitted, as this seems to pe un-

necessary.

“Shri Tennetj Viswantham: In your
opinion it is safer to thave three-
forthg rather than two-thirds. Why
have you thought og making it a
little more rigid?

Sri M. C. Setalvad: I have given
the reasons for this, Though the
majority decision does not say so, the
amendments of the Constitution have
been too frequent and if T may use
the expression witheut any disrespect
to Parliament teo -irresponsible, This
has been iflustrateq in what § have
quoted in two paragraphs ex-
pression. of opinion of Justice Hidya-
tullah ‘which in turn says that if this
process of erosion of fundamental
rights is allowed to go onm, it would
leave us without any fundamental
tights at all. That is at the back of
the minds of these Judges and even

‘though, T am sure, some of them must

have felt—I only guess it—that they
were subjecting themselves to a some-
what strgined reasoning, they have
-adopted ‘this -strained reasonhing be-
cause of what had happened in the
past. That is why I am recommend-
ing three fourth majority.

‘Shri Tennetj ‘Viswanatham: There
is a feeling that the country is making
fast progress, making huge sirides
in social progress and any dificulty
in amending the Constitution might
come in the way of social progress.
How far do you agree with this?

Shri M. C. Setalvad: Social pro-
gress need not involve the erosion of
fundamental rights,

Shri Temmeti Viswanatham: You

‘believe ‘that the fundamestal rights

as embodied at present in Part I1II
do not come In the way of any social

progress.



.Skri M. C. Setalvad: No. Experi-
ence has shown over the years that
only rights to property stood in the
way ‘of some social progress. Those,
I think, Have alncady been sufficient-
ly modifiled and I donm’t think any-
thing now remaing to6 be done.
Other rights—the more important
rights like personal freedom, right
to speech and so on—do not meed
any further modification. Even
those have been modified by amend-
ment. in the various clauses of Art.
19(2), 19(3) ete, which subject them

to parliamentary legislation in
respect of certain matters.
Shri Tenneti Viswanatham: Even

with regard to property rights do you
think that further modification will
not be in the interest of society?

Shri M. C. Setalvad: Not, so far as
I can see, in the interest of society;
but i¢ three-fourth of the legislators
think that even further modification
is in the interest of the society, or any
other modification, room is left for
that to be done by three fourth majo-
rity.

Shri Tennet! Viswanatham: I shall
put it in another way. If the majo-
rity is 80 necessary for social progress,
Members of Parliament being repre-
sentative of those people, who feel
the necessity, will certainly be able to
attend and give the requisite majority
to pass the measure. Your fear that
memberg will not attend and there-
fore progress of legislation wil] be
stopped, is not well founded. Do you
agree with this?

Shri M. C. Setalvad: I put it this
way. If social progress is so urgent,
surely you i.e. three fourth of the
legislature ought to be convinced that
it 1s so necessary, and if three fourth
are convinced, well then you have

your way, you can abrogate any
right you like.
8h A, P. Chatterjee: You have

stated at page 2 of your note (Para
8) that: “The majority of the court
felt that the powers to amend under
Art. 368 had clearly been abused. It
wag the apprehension of future action
by Parliament of the same nature

ar7

that drove the majority of the court
to the conclusion they reached.” I put
this question to you: can the courts
go into the question whether Parlia-
ment is abusing its powers or not? If
the court goes into this question, can
it not be said that the courts really
are acting at present in India g5 g kind
of super-legislature, as a moral men-
tor so to say to the legislatures? The
function of the court is to interpret,
not to give mora] lectures. If that has
been dome, what do you say to that?

Shri M. C. Setalvad: I agree that it
is not the function of the courts to
judge Parliament or to give “moral
lectures”—using your expression.—In
fact the majority of ive—I divide the
majority into two (flve and one) has
not said anything about Parliament,
has not even referred to past parlia-
mentary action, but what I have put
down there is my own feeling in the
matter. I say the majority were mov-
ed to this decision and, according to
me, resorted to strained legal rea-
soning to arrive at the conclusion
they did. In my view they did that
because at the back of their minds
was the feeling which I have men-
tioned. You must not forget that
Judgeg are after al] human beings
and they are affected a8 much by
other things happening outside ag an
ordinary citizen, though to a lesser
extent and they hold the balance and
keep their minds more balanced, and
even.

As to the sixth Judge, he has open-
ly said go. I think I have gquoted
that in my note.

shri A. P. Chatterjee: What does
appear to us from the different judg-
ments of the Supreme Court——may be
I am wrong—is that the Supreme
Court hag been a little sensitive when-
ever there has been restriction on the
property rights, but not.so much gen-
sitive when there has been a restric-
tion on other rights given in Part III
I am asking this question because
you have quoted the judgment of the
6th Judge in para 6 and it begins
like this: “I am apprehensive that
the erosion of the right to property



may be practised against other fun-
damental rights.” Now is it really
that apprehension which worked at
the back of the minds of learned
Judges, or the apprehension that fur-
ther erosion of the right to property
may be made and that is why the
learned Judges were very strident in
this judgment of Golak Nath.

Shri M. C. Setalvad: I think I would
take the learned Judges statement as
it is. He says—if I may paraphrase—
in past property rights have been
eroded and he. is apprehensive that in
future other fnudamental rights may
as well be eroded. You must have
noticed what he says in the later
paragraph. He says, it is not an
amendment at all, the putting in of
84 acts in Ninth Schedule and saying
that the fundamenta] rights chapter
will not apply to them. It is not really
even an amendment; it ig validating
certain State legislations and not
amending the Constiution.

Shri A. P. Chatterjee: Is it possible
in this context to give the power of
amendment to Parliament in such a
fashion that further amendment of
the other fundamenta) rights of speech
parson, liberty etc. may not be possi-
ble though the fundamental right to
property may be restricted? First of
all, may I ask you is it possible, and
secondly even if it is possible, whe-
ther it is desirable?

Shri M. C. Setalvad: On the ques-
tion whether it is possible, we come
back again to the amending process.
Supposing for a moment the article
is amended as I have gsuggested, or
some others have suggested and it is
convassed before the Suprcme Court
and Supremme Court accepts it as pro-
per constitutionally, acting under that
amending power you can remove any
rights you like by three-fourth majo-
rity. You can erode the property rights
alone and keep the others. It is possi-
ble if this amendment or any other
suitable amendment is arrived at to
erode any right, as the Parliament
has done in the past. It has affected
property rights; it has not
others mainly. Ax to the desirability,

affected,
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my own opinion iy it is not desirable.
However, others may disagree.

Shri R. P. Sinha: One thing is not
clear to me. Is it possible to amend
the rights of property, leaving aside
the other rights?

Shri M. C. Setalvad: If your amend-
ing process is perfect, you can amend
any right in any manner. Of course,
you can make that amendment pro-
vided the amended article is accept-
ed by Supreme Court and 8|4th
majority is there. I do not see any
reason why the amended article with
these safeguards it should not succe-
ed.

Shri A. P. Chaterjee: Then, Sir, I
am giving expression, with great res-
pect to judiciary, to a feeling which
is wrongly or rightly felt by some
pecple. I will like to ask your opi-
nion on this. The feeling is this: the
judciary in India is by and large con-
servative in its judgments. That feel-
ing is there. To obviate that feeling.
whether right or wrong, can some pro-
vision be made in the Constitution or
otherwise that the judiciary should
be crecruited with due weight to the
different economic classes? Is it pos-
sible? And if it is possible, is it fea-
sible?

Shri R. P. Sinha: It does not come
within the ambit of this.

Shri M. C. Setalvad: If Chairman
allows me. I will answer that ques-
tion. -

Mr. Chairman: That is true. At least
some judges have no proper back-
ground. = In the present context of
the Constitution, their judgments are
likely to be influenced by other fac-
tors. From that point of view, I will
allow this question. But do not carry
it too far.

Shri M. C. Setalvad: Am I to un-
derstand that what is put to me is
that apart from the present apparatus
for selecting members of the judici-
ary, you want to add a provision
which would enable some authority
to provide that the judiciary be .
drawn from all classes of opinion?



Shri A, P. Chaiterjee: Economic
classes, Those who represent the
working classes—peasants, the own-
ing class, and the class which is not
owining.

.Shri M. C. Setalvad: Without any
judicial qualifications?

Shri A. P. Chatterjee: Of course,
judicia] qualifications would be there.
Is it desirable?

Shri M. C. Se:alvad: Do you mean
the election of Judges as they have
in Soviet Russia?

Shri A. P, Chatierjee: I just want
to know your opinion on this.

Shri M. C. Setalvad: If this js the
preposition. I am absolutely against it.

Shri A. P. Chatterjee: I do not
mind, But if there is such a provision
ag this that the Supreme Court judges
would be elected by the people, then
what is your opinion? There are some
countries where the Supreme Court
judges are elected either directly or
indirectly.

Shri R. P. Sinha: A very important
issue has been raised by my friend.

Shrj Nath Pal; These are delightly
interesting - questions, but not strictly
relevant to the present issue.

.Mr. Chairman: There is a protest;
rightly so. You should not put these
questions. We have been entrusted

with the task of examining the Bill
that has been brought before us.
Shri Nath Pal: Mr. Setdlved has

categorically stated that he is absolu-
tely against this kind of thing.

hri A. P. Chatterjee: As far as the
judgment in Golakhnath's case is con-
cerned, we find that the learned judges
have imported a very novel doctrine:
doctrine of prospactive over-ruling.
Now, as far as the Indian conditions—
both political and constitional are con-
cerned. would you, -8ir, express your
opinion on it, whether this is a sound
doctrine *o be imported into India?

Shri M. C. Satalvad: The case re-
ferred to ip the judgment js an Ame-
rican case. I am afraid, I feel that it
is not even a correct inference from
the deoisivon from which it has been
taken; much less would it be
abplicable to conditlons in Indis.
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Shri A. P. Chaterjee: Thank you,
Sir.

Shri Chitta Basu: Will you please
clarify paragraph 1 of your note?
Another point i whether you accept
the supremacy of the Parliament.

Shri M. C. Setalvad; If you look at
the judgment, it definitely decides
that Parliament cannot act under Art.
368 to amend the Constitution in res-
pect of abridging fundamental rights.
There is no doubt about it. The judg-
ment js clear,

Shrj Cbhiita Basu: Do you yourself
accept the supremacy of the Parlia-
ment?

Shri M. C. Setalvad: Yes; my view
is that in all demeocratic countries,
the last word must be left with the
represctatives of the people.

Shri R. P. Sinha: I would like to
know from the learned witness this
even if the amendment is made by
Parliament, it can stand a judicial test
or it cannot be challenged. Doubts
hinve been expressed.

Shri M. C. Setalvad: I have express-

ed that view in the last paragraph of
my note.
It may happen that Parliament’s right
1o amend the Constitution may still be
questioned. They may take the view
that here ig a Constitution given by
the people and that Constitution can-
not b> amended except in matters of
procedure and like matters. In the
matters of abridging Fundamental
Rights the Constitution cannot be
amendeq by Parliament which itwelf
is created by the Constitution. There-
fore, in order to amend the Consti-
tution in sovereign matters you will
have to create another Body. People
themselves may create another body
which could amend the Constitution
in respect of these sovereign mat-
ters. ’

Shri R. P. Sinha: T would like to
have the views of the learned witness
on this. Tt appears to me that the
view that has becn taken is that
that the Parliament has no right to
amend Constitution. How can wr
nrovide the safeguard that the judi-



ciary will not strilre down the pro-
posed constitutional amendment.

Shri M. €. Setalvad: The majority
judgment has founded itself on wva-
rious reasons, It has looked at the
marginal note of Article 368, looked at
the manner provided by it for amend-
ing the Constitution, looked at the
President’s assent provided by it and
so:-on and so forth, Having pointed to
all these points in the amending pro-
cess laid down in Article 3688, it has
concluded that the word Taw’ is not
used, what Article 368, results in ‘law’.
Therefore, the amendment effected
under Article 368 ig affected by Article
13 (2) of the Constitution that article
provides that a law taking away or
abridging Fundamenta] Rights jg void.
If you remove all these groundg one
by one—the marginal note and so on
and so forth—then you make it
difficult for the judges to resort to the
same reasoning and reject Article
368 as a provision for amending the
Fundamenta] Rights in the Constitu-
tion.

Shri R. P. Sinha: I would also like
to know if we only provide that the
amendments to the Constitution should
be passed by three-fourth majority
and do not provide for g similar ma-
jority in the State legislatures; what is
the opinion of the learned witness?
Will it stand the test of judiciary?

Shri M. C. Setalvad: Reasonable
rigidity is necessary because the fee-
ling not only of the Supreme Court
but also of many citizens has been
that Parliament has been too free with
amending . Fundamental Righ¢s. There-
fore, when .you come to amending
Part. IIL there -should ‘be not only so
far as‘ court -is. cencerned but also
10 -the ordinary citizen an assurance
that- his precious rights in- Part. Il
will not to be taken away lightly.
They will pe taken away only if
three-fourth of the representatives of
the people desire that they need to
be taken away. =

Shei B. P. Sinha: If we provide for
thig it ‘becomes very difficult for the
Constitution amendment to take place;
secondly, -this-in-a manner affects-the
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very sovereignity of the Parliament
in making the laws, I understand in
certain matters the State legislatures
have to be consulted but in most of the
matterg the Parliament is supreme in
even - amending the Consti-
tution. Now if we have such a pro-
vision t& my mind it may become ab-
solutely impessible to get the Funda-
mental Rights amended. So, I would
suggest that if we stop at that—have
a thrge-fourth majority—will that not
work? What chance it has to stand a
judiciary test?

Shri M, C. Setalvad: I would say
it is very difficult to estimate the
chances of success ar failure of a
possible amendment going before the
Supreme Court on g future occasion.
When you are amending such an im-
portant chapter of the Constitution—
yours is a federal Constitution—you
shoul certainly consult -the represen-
tatives in the State Legislatures. The
proviso provides that in respect of
various matters which concern the
States, the States should be consult-
ed. Surely, Fundamenta] Rights are
a important matter and the
States shoulq be consulted in respect
of any amendment of them. Indeed,
even those judges in the earlier
judgement who umderstood 368 as
enabling Parliament to amend Funda-
mental Rights expressed surprise that
the States were not to be consulted
in the matter of amendment of Fun-
damental Rights,

Shri R. P. Sinha: Sir, I appreciate
the reasoning advanced by the learn-
ed withess but let -us consider from
the practical point of view in the
situation obtaining in the country
today. ‘I feel it will become abso-
lutely impessible.

Shri M. C. Setalvad: Very soon a
situation may arise when it may be-
come difficult to get three-fourth
majority even in Parliament.  The
difficulty which you are envisaging
will not be conflned’ only to the
States.

Shri R. P, Sinha: Froin the prac-
tical point of view I thought it would



become impossible to get it done. It

+ will become a dead letter if such a
provision is made.

Shri M. C. Setalvad: The amend-
ment of such a chapter as that deal-
ing with fundamenta) rights should
be made a very difficult thing which
explaing why three-fourths is provid-
ed. That would mean that a prepon-
derant majority of the peoples’ repre-
sentatives want it.

Shri R. P. Sinha: As Mr. Chatter-
jee said will it be constitutionally
possible to have an amendment where
it only affects the property rights.
For the rest of the other fundemen-
ta]l rights more stringent provisions
could be made,

Shri M. C, Setalvad: By proper
drafting it should be possible to con-
fine these safeguards only to your
amending power so far as fundamen-
tal rights are concerned but it would
be very invidious and you may want
to amend even other rights in con-
ceivable circumstances; Why should
the Parliament not have that power?
It should have that power.

Shri' Jairamdas Daulatram: I would
like to have a view on the point--
although it is not directly concern-
ed—it was suggested by some wit-
nesses that it may not be considered
necessary to have any Bill of this
type now. The Supreme Court by
majority has passed a judgement.
They have taken some steps to vali-
didate it and unless an issue arises
and faces this nation, need we raise
this issue now and have this Biil
because of all the circumstances in
the country, Again there is a contro-
versy regarding Supreme Court and
Parliament. Parliament is already
faced with so many tensions in the
country. Whether it is wise—it is
not a political point—as a leading
citizen of the country I woull like
to know if you would advise Parlia-
ment to legislate and make this thing
clear now or wait for a suitable op-
portunity.

. Shri M. C. Setalvad: As I said it
is not a legal or even semi-legal
question. It seems to me a -question
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of strategy so far as Supreme Court
is concerned and of considering the
general conditions in the country. I
feel to let the things go on for some
time ang then try to restore the
power to Parliament which it should
have is difficult. One thing has to be
remembered. Once these things re-
main in the Law Reports they be-
come entrusted, It is very difficult to
shake them after a certain period of
time. That is my idea. This is in
regard to the strategy part of it. I
think it is more difficult to dislodge
them at a later stage keeping in view
the general conditions in the country.
I do not think I am competent to
speak of them, I know conditions
are very difficult but as to whether
Parliament should under these con-
ditions act is a matter for Parliament.

Shri Jairamdas Daulatram: If
there ig & long interva)l between the
passing of the judgment and the re-
action of Parliament to meet the
situation, then it becomes trusty right.
If the interval is not long to balance
things, it is for Parliament to feel

what is necessary to do. They may
do it after a year or so. We are
balancing everything,

Shri M. C. Setnlvad: It may be

more expedient from the political
point of view. I cannot say anything
about that.

Shri Nath Pai: On the first para-
graph attention of the Committee was
drawn by Mr, Basu and the statement
made by Mr. Setalvad I find fortified.
I am really very happy that It is not
spirit of deflance or contempt of court
that I have moved.

I have one small query to make. It
has been suggested to us that after
it has been suitably amended by the
Commiittee and before its enactment
in the Parliament whether we may
submit it to the Supreme Court for
eliciting its opinion by persuading
the President under Article 143, I
would like to have your opinion about
this procedure that after the Select
Committee finishes its work and be-
fore we start enacting it in the two
Houses of Parliament, the President
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be persuaded to make a reference on
our Bill so that the conflict is avoid-
ed and the due deference is shown
to the Supreme Court, I would like
to know the wisdom or desirability
or otherwise of this suggestion. That
is the only question I have.

Shri M. C. Setalvad: I do not think
I approve of that idea. The opinion
elicited under Article 148 is advisory
so far as Supreme Court is concerned.
Apart from that it has been held re-
peatedly that the Court is not bound
to render the advice. On the whole
I fee] let Parliament decide whether
it wants to take to itself the oower
with suitable amendment and if they
feel they want to do, go ahead and
let it be challenged in proper proce-
dure.

Shri Nath Pat:
both points that:

1, It is not bound, and
2. It is only advisory

I fully agree with

Knowing the background of it, it is
likely it gives an opinion and serious
opinion. We show due deference and
unwanted criticismm is mitigated. We
do not want artificial crisis, It weak-
ens and mitigates the criticism.

Shri M. C. Setalvad: You are
looking at it from the point of view
of Parliament showing respect to the
Supreme Court.

Shri Nath Pai: Moreover mitigat-
ing some genuine criticism that we
are precipitating and weakening un-
wanted, uncalled for crisis and ~on-
flict between the Supreme Court and
supreme legislature and judiciary.

Shrl M. C. Setalvad: I would still
prefer your going ahead.

.Shri Nath Pai: Thank you.

Shri Deoram 8, Patil: Mr. Setal-
vad, you have mentioned in your
Memorandum in paragraph 12 the
provision for presenting the Bill for
President's assent may be omitted.
May I know the reasons?

‘Shri M. C. Setalvad: It will gshow
that the Parliament is exercising not
its ordinary legislative power but
constituent of sovereign power,
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-situation.

Shri Deoras 8. Patil: Are you
quite sure that the amendment of
the Constitution under Article 868
wil] be deemed to be a law within
the meaning of Article 13(2) of the
Constitution?

Shri M. C. Setalvad: Under this
amendment it should not be.

Shri 8. M, Joshi: 1 quite appre-
ciate that when the world is changing,
the Constitution cannot be perman-
ent. We will have to adjust the
principles according to the changing
But at the same time we
want to see to it that the sovereignity
is not curtailed. Therefore, the majo-
rity judgment, it seems, wants to
give the right to the people and not
to the Parliament, Once I had asked
one learned witness here whether .it
will not be useful, rather than mak-
ing the Constitution rigid as you
have suggested. Wil] it not be more
beneficial if we pass an amendment
here ang send it for the ratification of
the people? First we pasg it and then
we send it for ratification. I was
then told that it will be costly.

Shri M. C. Setalvad: Under what
procedure do you want to send it to
the people?

Shri 8. M. Joshi: Procedural sm-
endment.

Shri M, C., Setalvad: If you will
amend 368 by enacting a proviso, you
can do that. You can well amend it
in the manner I have suggested.

Shri S. M. Joshi: That I agree. As
Mr. Sinha pointed out, if you make
it too rigid, it is making it almost
impossible. Therefore, make it possi-
ble and at the same time serve the
popular sovereignty.

Shri M, C. Setalvad: The difficulty
here is that the referendum would be
too expensive. Besides, it will not be
always a successful process as other
countries like Switzerland, Australia
and so forth have found.

Shri 8. M. Joshi: The position is
that we want to get something, If



we: actept your amendment, it is im-
possible to amend the Constitution
under the existing circumstances.
Why can't we have the referendum
process—democratic process — to
change this? As far as cost is con-
cerned, my proposition is very simple,
If we are going to be democratic, just
as we are going in for the General
Elections every flve years, we go and
vote for Parliament as well as for the
Assembly, why can’'t we have a third
booth and say that ‘here you have
to vote as to whether you stand for
a certain amendment or you do not
want. You may say ‘Yes’ or ‘no’.
That is all. This will save the cost.

Shri M. C. Setalvad: You want to
do it like that. How can a villager
understand as to what the amendment
is and how can he follow it?

Shri 8. M. Joshi: We shall have to
assume.

Shri M. C. Setalvad: You mean
whether he will vote for a cow or a
bullock!

Shri S. M. Joshi: For that, we can
find out a way. You may keep green
or red colour—green for passing while
red for not passing. He can simply
indicate whether he is confirming the
amendment or not confirming the
amendment in this way.

Shri M. C. Setalvad: If you are
going to decide that you will refer
it to the people, then you have to
put this in the actual proposed amend-
ment. Suppose, your amendment is
for curtailing the rights of freedom of
speech, then you have to say in what
manner you want to curtail them.
Otherwise, how is a villager to under-
stand it?

Shri S. M. Joshi: If they can under-
stand how the Congress is running the
Government and how 1 want to run
it, they can as well understand this
also,

Shri M. C. Setalvad: I don't think
they can understand how the Con-
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gress is ruling. They only know it
by the name of a particular indivi-
dual.

Shri 8. M. Joshi: There are parties.
People understand that. For example,
you know in Maharashtra, when we
said Samyukta Maharashtra, they
understand it.

Shri M. C. Setalvad: I don't think,
with all respect, I am going to be
convinced about the feasibility for a
referendum.

Shri K. Chandrasekharan: You said,
Sir, that there have been too frequent
and irresponsible amendments, So far
as fundamental rights are concerned,
there are First, Fourth and the Seven-
teenth Amendments. They amended
the provisions relating to Art, 31—
property rights. Would you agree
therefore that the rest of the funda-
mental rights in Part III have not
been touched by Parliament so far?

8Shri M. C. Setalvad: With respect,
you omitted the passage of the 17th
Amendment Bill by Parliament. You
know that by this Amendment Act,
you have validated as many as 64 Acts
of the State Legislatures irrespective
of whether they relate to property
rights or rights of any kind. You
cannot question them at all. Has it
any reference to fundamental rights?
These amendments related not only
to property rights. The Seventeenth
Amendment Act has validated a num-
ber of State Acts. Nobody knows for
what purpose or in what respect this
has been done. It is not possible to
find out the reasons for validating
them.

Shri K. Chandrasekharan: Almost
all the State Acts included in the old
Schedule and as amended by Seven-
teenth Amendment Act related to pro-
perty rights.

Shri M. C. Setalvad: They would
also include many provisions which
are capable of being challenged on
grounds of breach of other funda-
mental rights. Take for example
Art. 14 and so on and 8o forth. You



cannot really touch them at all. This

amendment makes them impregnable
against any attack on the ground of
breach of fundamental rights.

Shri K. Chandrasekharan: Now, 1
am speaking generally. Would you
agree that the Constitution should be
flexible or rigid particularly from the
point of view of the conditions in this
country? ’

Shri M. C. Setalvad: I know the
original idea of Sir B. N. Rau, The
intention was that the whole Consti-
tution should be capable of amend-
ment at the end of flve years, That
was the idea of some of the promot-
ers. Ultimately, that was given up.

The general opinion on the amend-
ing process under Art. 368 has so far
been that this is a middling Constitu-
tion; not too rigid and not too flexi-
ble. But, recent events, particularly
Parliamentary activities, have shown
that it has not been successful in con-
trolling Parliament in the matter of
amendment of fundamental rights.
Therefore, a more rigid procedure is
needed.

Shri K. Chandrasekharan: As per
the majority of the judgment of the
Supreme Court, as it stands now, if
this amendment, as incorporated in
the present Bill, is passed into law,
that would still be against the
Supreme Court’s judgment.

Shri M. C. Setalvad: My feeling is
that this bill which is at present under
consideration of this Committee
requires to be fortified in various ways
so that it may pass the challenge
before the Supreme Court. It is bound
to -be challenged before the Supreme
Court.

Shri K. Chandrasekharan: The only
hope is that the Supreme Court should
review its earlier decision and come
to a different conclusion. with regard
to this amendment Act.

Shri M. C. Setalvad: Yes, they could
be induced to do so by reason of this
amendment as it emerges from Parlia-

ment which would be a. different en-
actment altogether from the Article
368 which they had before them in
the earlier case.

Shri K. Chandrasekharan: In para-
graph 12(iii), you have suggested that
there may be a non-substantive clause
to the present Bill.

Shri M. C. Setalvad: It is not a
non-obstante clause. The purpose of
the clause (iii), if I may explain, is
this. A strong reason on which the
majority judgment relied in constru-
ing the power of amendmen{ was this.
Is what happens under Art, 368, the
enactment of a law? Art. 13(2) pre-
vents the enactment of any law which
would take away or abridge the
fundamental rights. Therefore, it is
suggested in Clause (iii) that it should
be made clear in the amended Art. 368
that what will emerge by the amend-
ment process will not be a law.

Shri K. Chandrasekharan: That is
probably because you think that the
law under Art. 368 is a constituent
law while the law under Art. 13(ii)
is only a legislative law.

shri M. C. Setalvad: That is so.

Shri K, Chandrasekharan: 7You
have referred in paragraph 12(v) to
circulation to the States.

Shri M. C, Setalvad: That is ratifi-
cation by the States.

Shri K. Chandrasekharan: One is
3(iv) Article 368, as it was passed
by the Constitutent Assembly, is re-
garding the circulation to the States
and it contemplated only in respeet
of amendmentg covering Centre-State
re'ations, Fundamental rights do
not come under that category I
believe.

Shri M. C. Setalvad: They do not.
But, having regard to their im-
portance to every citizen, it is neces-
sary that even in respect of funda-
mental rights, the States should have
a say and they should, by a three-



fourth majority, resolve in favour of
the amendment.

Shri K, Chandrasekharan: If a
Constituent Assembly were to be
constituted at all should you think
that Constituent Assembly should be

constituted by Members of both
Houses of Parliament?
Shri M. C. Setalvad: Parliament

has to constitute it.

Shri K. Chandrasekharan: Has
Parliament the power to constitute a
Constituent Assembly?

Shri M. C. Setalvad: It is said
that this can be done by making a
provision in Article 368 itself. If you
can amend Article 368 so as to bring
intg existence a Constituent Assembly,
surely you can amend the Constitu-
tion itself under Article 368 without
bringing into existence the Constiluent
Assembly which in its turn is to
amend the Constitution.

Shri K. Chandrasekharan: Is it not
referred to in the majority judge-
ment?

Shri M. C. Setalvad: The judgment
of the five learned Judges merely
touched this point; they have ex-
pressed no opinion about it. But the
sixth learned Judge has categorically
stated that it could be done. It is
difficult to understand the reasoning
behind this suggestion.

Shri N. C., Chatterjee: Mr. Setal-
vad, if you kindly look at page 1669,
paragraph 53—on the right hand
column—in the Al} India Reporter.
you will ind a summary of the con-
clusions of the Judgment given by the
Chief Justice. It states:

“The aforesaid discussion leads to

the fo'lowing results:

The power of the Parliament
to amend the Constitution is
derived from Articles 243, 246
and 248 of the Constitution and
not from Article 368 thereof.
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which only deals 'with procedure.
Amendment is an elaborate pro-
cess, R

Article 368 deals also with the
power to amend the Constitution.

Shri M. C. Setalvad: It does not
with mere legislative power, but it
deals with constituent power.

Shri N. C. Chatterjee: You remem-
ber Shankari Prasad’'s case. You
were defending the Act. We argued
that there cannot be any amendment
to Fundamental Rights under Article
13(2). It was argued that Article
13(2) dealt with ordinary law and
not with the constituent law. Your
submission was that Article 368 dealt
with the constituent law also. I hope
you still hold that view.

Shri M, C. Setalvad: That is still

my view. Personally speaking, I
think the majority judgment is
wrong.

Shri N. C. Chatterjee: Mr. Seervai
the Advocate-General of Maharash-
tra. drew our attention to the last
words of Article 368:

“. ... the Constitution shall
stand amended in accordance
with the terms of the Bill.”

It clearly shows not merely proce-
dure prescribed but also the amend-
ment will be a substantive amend-
ment after completing the prescrib-
ed procedure. He maintains that it
refers to the amendment of the
Constitution including Fundamental
Rights.

Shri M. C. Setalvad: Plcase read
Article 368: “An amendment of this
Constitution may be initiated only by
the introduction of a Bill for the
purpose. . . . . the Constitution shall
stand amended in accordance with
the terms of the Bill.”

The idea was to amend any part of
the Constitution.



.8hri N. C. Chatterjee: Chief Justice
Subba Rao and other judges had re-
ferred to the marginal note to Arti-
cle 368 which reads: Procedure for
amendment of the Constitution and
felt that this had done the mischief.
You say that this marginal note
should be amended. Should we drop
the words “Procedure for”?

Shri M. C, Setalvad: Yes. It will
be:- enough to drop those words which
have been relied upon by the majo-
rity.

‘Shri N. C. Chatterjee; Should we
put down something more in the body
of the enactment itself?

Shri M. C. Setalvad: The omission
of these words will be encugh.

Shri N. C. Chatterjee: It has also
been suggested that deletion of 13(2)
will serve the purpose.

Shri M. C. Setalvad: That will
really be a retrograde step.
Shri N. C. Chatterjee: The majo-

rity decision was influenced by Arti-
cle 13(2).

Shri M. C. Setalvad: You can make
the necessary provision in Article
368.

Shri N. C. Chatterjee: We may say:
“Notwithstanding any provisions con-
tained in Article 13 or 13(2), an
Amendment of the Constitution....”

Shri M. C. Setalvad; That may be
added. it will make it foolproof.

Shri N. C. Chatterjee: You remem-
ber that practically all the Judges, in
the majority also, recognised the
desirability of amendment from time
to time to ensure social progress and
change in socio-economic conditions
of the country. Could it be justifiable
to have a reference to the Supreme
Court under Article 143 to find out
what is their view?

Shri M. C. Setalvad: Even if you
do that they would not suggest to
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you particular safeguards and parti-
cular phrases. They might say whe-
ther the proposed amendment cons-
titutionally valid or not; they are not
bound to make any suggestions.

Shri N. C. Chatterjee: Mr. Seervai
suggested that this should be done in
order to avoid any conflict between
the le_gislature and the highest judi-
ciary.

Shri M. C. Setalvad: 1
with that suggestion.

disagree

Shri A. N. Mulla: Is it a fact or
not that one of the things that pre-
vailed ypon the minds of the Judges
who gave the majority judgment was
a feeling of panic that the Parlia-
ment may not abuse the prowisions of
Article 368 and, therefore, it should
be stopped from tinkering with the
fundamental rights?

Shri M, C. Setalvad: One of the
Judges says so. I have quoted that
in my note.

Shri A. N. Mulla:
considerations that prompted the
majority judgment may have been
legal reasons but there were certain
other factors also playing upon the
minds of the Judges which made
them come to a particular opinion.

Therefore, the

Shri M. C. Setalvad: That is what
T have said also in my note.

Shri A N. Mulla; You have made
some suggestions as to how to word
Article 368 and you have recommend-
ed that three-fourth o¢ the Members
of Parliament should support an
amendment before it should be ac-
cepted as a valid law.

Shri M. C, Setalvad: That is only in
regard to fundamental rights.

Shri A. N. Mulla: Now I would
suggest that under the existing res-
trictions contained in Article 368, a
two-third majority of the members
present in the House and a majority
of the entire legislature was suppos-



ed to be a sufficient safeguard to
stop a hasty amendment. But you
are of the opinion that in order to
make it more difficult to pass any
amendment of the Constitution, an
added hurdle shculd be there.

Shri M. C. Setalvad: Yes; only in
regard to amendment of Chapter on
fundamental rights. 1 am suggesting
an additional proviso which will
relate only to such an amend-
ment, not to amendments generally.
The rest of it will remain as it is
now—that is governed by a majority
of two-thirds and.

Shri A. N. Mulla: On that I want
to ask that if I makeé a suggestion
that instead of three-fourth majority
which you have suggested, supposing
an amendment is made to the effect
that unless two-third majority of the
Members of Parliament support an
amendment, it should not be valid.
What I mean is not only two-third of
the members present but two-third
of the Members of Parliament also.
Would that not be sufficient safe-
guard?

Shri M. C. Setalvad: You want to
make it rigid in respect of other
amendments also?

Shri A. N. Mulla: No, no, only in
so far as fundamental rights are con-
cerned.

Shri M. C. Setalvad: In respect of
fundamental rights, you want to make
it less rigid?

Stiri A, N. Mulla: Less rigid than
three-fourth but more rigid than the
existing rigidity.

Shri M. C. Setalvad: A middle
course.

Shri A. N. Mulla: Yes. After all
this will become extremely difficult.
That would satisfy, I believe, the
reasonable caution that instead of
two-third majority of the members
present, there would be two-third
majority of the members of the
legislature.
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Shri M. C. Selalvad: I would still
think, having regard to the way in
which the Seventeenth Amendment
Act was passed that we should have,
so far as fundamental rights are con-
cerned, a three-fourth majority pro-
vision.

Shri. Nath Pai: It is three-fourth
of the tota] majority of the members.
Actually, Mr. Mulla, yours is more
rigid.

Shri M, C. Setalvad: What I am
providing is three-fourth of the tota-
lity of the members of Parliament.

Shri A. N. Mulla: My idea was that
if out of 520 legislators, about 350
want an amendment, that should
satisfy the ends of caution and prud-
ence and therefore, irrespective of
whether it is three-fourth majority or
not, an expression of need for an
amendment by about 350 members
should satisfy.

Shri Jairamdas Daulatram: That
leaves g substantial minority.

Shri M. C. Setalvad: I would still
keep three-fourth of the total num-
ber of members. That is my view.

Shri A. N. Mulla: You have also
suggested that three-fourth of the
States should also be asked to ratify
the amendment. But is it not § fact
that the laws which have been aub-
jected to the proviso to Article 368
relate directly to States and that is
why their concurrence was needed?
The States may not be directly con-
cerned with laws of the type of
amendment of the Constitution.

Shri M, C. Setalvad: But surely in
such a vital matter as fundamental
rights, which everybody has agreed
are most important and even sacro-
sanct, the representatives of the citi-
zens of the States should certainly
have a say and be preponderantly in
favour of the amendment.

Mr. Chairman: As Mr. Sinha and
Justice Mulla had some doubts I had



also some when I went through the
the suggestions that you have made.
Now you have made it clear that so
far as those provisions that you are
suggesting are concerned, they only
apply to amendment of Part IIJ of
the Constitution.

Shri M. C. Setalvad: That is cor-
rect. I think [ have said that. If
you look at page 4, paragraph 12,
sub-clause (v), what I have suggest-
ed is “A further provisg shall be
added to Ar.icle 368 enacting that an
amendment taking away or abridging
fundamental rights contained in Part
III of the Constitution shall be pass-
ed, etc....”. This only relates to the
amendment of Part III.

Shri Jairamdas Daulatram: Only
amendments taking away or abridg-
ing fundamental rights are subject to
thig rigidity. Other amendments are
not.

Mr, Chairman: My reaction is that
you are rather laying a too rigid a
condition. As things stand today, as
you know, the complexion of Indian
politics is changing fast. Even now,
1 am afraid, if we have to go to Par-
liament with the present amendment
as it is with suitable modifications or
even for ordinary purposes, it would
be difficult to get a majority and
two-third. Next year (1968) the
complexion of your House will radi-
cally alter. The opposition will have
almost equal numbers. In such a

situation, even the present procedure’

to amend would be very difficult to
get through.
opinion.
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Shri M. C. Setalvad: The idea be-
hind this rigidity is this. The amend-
ment of the fundamental rights chap-
ter must be or should be of such a
nature that it would command not
only the suppor! of the ruling party
but a good number of the opposition
also.

That is, the total should be three-
fourths. So far it has been the ruling
party and nobody else. That has got
to change. In the important matter
of amendment of fundamental rights
you have to carry with you not only
the ruling party but a part of the
Opposition also.

Mr. Chairman: That is the second
hurdle, a very big hurdle.

Shri Viswanatham: Now, in this
amendment which you have proposed
Article 32 also is covered?

Shri M. C.
covered?

Setalvad: Yes, it is

Mr. Chairman: Well, I hope, no
more questions now. On behalf of
the committee, I want to extend our
grateful thanks to you for giving us
this help and making very useful
and constructive syggestions, to see
that the efforts made by our friend,
Mr. Nath Pai, bear fruit.

Shri  Setalvad:
much.

Thank you very

(The witness then withdrew)

(The Committee then adjourned)
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