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MINUTES 07  THE EVIDENCE GIVEN BEFORE THE JOINT COMMITTEE OH 
THE GOVERNMENT (LIABILITY IN TORT) BILL, 1967

Wednesday, the 3rd July, 1988, at 10.00 hour*.
PRESENT

Shri M. H. Samuel—In the Chair.

Lok Sabha
2. Shri R. R. Singh Deo
S. Shri Anirudha Dipa
4. Shri Shri Chand Goyal
5. Shri R. M. Hajaraavis
0. Shri S. Kandappan
7. Shri Brij Bhushan Lai
8. Shri Srinibas Mishra
9. Shri Amrit Nahata

10. Shri Mohammad Yunits Saleem
11. Shri A. T. Sarma
12. Shrimati Savitri Shyam
18. Shri M. R. Sharma
14. Shri Narayan Swaroop Sharma
15. Shri Biswanarayan Shastri
16. Shri T. M. Sheth
17. Shri Ram Sewak Yadav.

Rajya Sabha
18. Shri S. B. Bobdey . ’
19. Shri Rama Bahadur Sinha
20. Shri Y. Adinarayana Reddy
21. Shri Krishan Kant
22. Shri M. P. Shukla ,
28. Shri Hira Vallabha Tripathi
24. Shri B. T. KemparaJ '
25. Sardar Raghbir Singh Panjhauri
26. Shri N. K. Shejwalkar * .
27. Shri Dahyabhai V. Patel .
28. Shri Balkrishna Gupta
29. Shri C. Achutha Menon.

Lkgislativi Counsels

1. Shri V. N. Bhatia, Secretary, Legislative Department, Ministry of Law.
2. Shri R. V. S. Peri-Saitri, AML Legislative Counsel, Ministry of Law,
8. Shri S. V. Subba Rao, Attache, Legislative Deportment, Mtntetry of L&m.
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Secretariat

Shri M. C. Chawla— Deputy Secretary.

Wmnssxs Examined

L Indian Produce Association, Calcutta 

Spokesmen:
Shri V. S. Agarwal,
Shri R. S. Sharma.

IL Supreme Court Bar Association, New Delhi

Spokesman:
Shri Sard&r Bahadur Saharya.

1. Indian Produce Association, Calcutta 

Spokesmen;

Shri V. S. Agarwal .
Shri R. S. Sharma.

(Witnesses were called in and they 
took their seats)

MR. CHAIRMAN: Direction 58 issu­
ed by the Speaker reads as follows:

“Where witnesses appear before a 
Committee to give evidence, the 
Chairman shall make it clear to the 
witnesses that their evidence shall be 
treated as public and is liable to be 
published, unless they specifically 
desire that all or any part of the evi­
dence given by them is to be treated 
a s confidential. It shall, however, be 
explained to the witnesses that even 
though they might desire their evi­
dence to be treated as confidential 
such evidence is  liable to be made 
available to the members of Parlia­
ment”.
We have received your memoran­

dum, signed by Mr. Rastogi. I have 
gone through it and I find that it is * 
very helpful memorandum. You have 
referred to the whole Bill In your 
n^morandum. The last pt^agraph 
containing an extract from the appeal 
of the viee-ctoan&llors sthU" so trit* 
ratfcet tmtstdetb* BUL

If in addition to what you have stat­
ed in your memorandum you would 
like to say something, you may do so.

SHRI V. S. AGARWAL: As far as 
I am concerned, I would like to take 
up first, item 11 (o). I am referring 
to page 3 of the memorandum. This 
clause provides immunity to Govern­
ment against liability for any claim 
arising out of malicious defamation, 
prosecution or malicious arrest. It is 
mainly on this tnat we have to say 
something. We agree that the gov­
ernment and the officers have duties 
under which they are bound to arrest 
people. Sometimes t.hey have to pub­
licise things which are against the citi­
zens, and if all these are done in the 
interest of the State as such or in a 
bonafide way, then it is something 
which we have to concede to the gov­
ernment and its officers. But w,e do 
not understand the words—in fact, we 
were eurprised-'-^malicioug prosecu­
tion”. The Government has, as it is, 
very wide powers, out are we going 
tfr gfare powers to the Government for 
4P*ng. ttmxgs maliciously? The Gov* 
e^nment is expected to use th? big 
machinery, money, publicity, the
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powers of arrest, ete., w w e r iy  find not 
maliciously! White giving Immunity 
to Government, Parliament has to 
strike 6 balance between the rights of 
the Government and the rights of the 
citizens. As loi>g as the citizen does 
anyhing which is his du y or which is 
his right, then any of these malicious 
actions should not be accepted or pro­
vided for for the Government. We 
would not have gone into the details 
of all these things, perhaps we would 
not have no iced this phrase or sub­
clause, but for the fact that there have 
been cases of grave misuse of powers 
that the Government has. I would 
like to say that under the D.I.R. and 
now under the P.D. Act, Government 
has powers which, I think, no other 
democracy in the world has; although 
ours is the biggest democracy, the older 
democracies do not have or have not 
enjoyed such powers to arrest which 
our Government had under the D.I.R. 
and which it has now under the P.D. 
Act. Even if we accept this principle 
that because we are not a very oftd 
democracy, our Government need such 
powers, I would like to say, and I 
would say that with sorrow, that these 
powers have been gravely misused' 
often— these powers of arrest, defama­
tion, etc. Defama ion may be at a 
higher stage, but the powers of arrest 
are given or allowed to officers even at 
sufficiently junior level. If a Parlia­
mentary Committee were appointed, 
then it would find that there are innu­
merable cases when these arrests have 
been made for personal vendetta or 
because of some unacceptable demands 
or for political reasons. I represent 
the foodgrain trade. They have been 
used against the people of foodgrain 
trade because the food si uation went 
out of control as it would if there is 
a very big scarcity; many times these 
powers have been used against those 
people. This has been done sometimes 
to enable the Govt, to say that the gov- 
erhment has done something; whether 
that something is right or wrong, 
moTftentarily the government feels that 
it has done something to quieten the 
opposition. My humble request is this. 
Jt the government has to use these 
Jp? purpo^o* SUte,^

sons, then it is flr^ h t, but if it has 
io  use these for malicious reasons, then 
I do not know where the liberty of the 
citizen lies, what is the difference be­
tween a democracy and a dictatorship. 
1 would like to mention that in two or 
three cases recently decided, within a 
span of the last two or three months, 
by the Supreme Court, two people 
separately from Bihar were released 
by the Supreme Court and they said 
that if  people have to be arrested like 
this under the P.D. Act, then the liber­
ty  of the citizen of India is in grave 
Jeopardy. A t present the law provides 
fha: the person who is a victim of such 
airrest can go and file a suit for wrong­
ful detention. That provision itself 
acts many times as a bar for the offi­
cers and the governments from taking 
actions which are not justified. My 
fear is that, if these provisions are 
accepted by Parliament* then the gov­
ernments and the government servants 
w ill have a much greater handle to 
take actions against c'tizens which are 
not justified and which, if taken to 
court of law as at present, would re­
ceive very strong comments from the 
courts and perhaps result in some com­
pensations being awarded.

The third point, which I do not un­
derstand and which is not very clear 
to me, is that the government takes 
the responsibility for any of its gov­
ernment servants if any ac ion is rati­
fied by the government. If, for exam- 
pie, a case has been prepared against 
a citizen by the police and on the file 
the government finds that the case is 
good and it ratifies i , but later on it 
is found that the facts that were men­
tioned on the file are not correct, then 
whose liability will that be? I am not 
very clear about that. Will it be the 
liability of the officer who prepared it 
or will be the liability of the govern, 
znent?

SHRI SRINIBAS MISHRA: Before 
we proceed asking questions, I would 
like to make a submission. We had 
requested the Ministry to supply us 
with a note on how far the present Bill 
seeks to modify the present law ..........



SHRI BHAT1A: We bare already 
supplied.

SHRi SRIN1BAS MISHRA: You 
have not supplied us anything regard­
ing the liability of the government ser­
vants, how far is the government ser­
vant liable for action in tort Govern­
ment and government servants are two 
separate things. If the government is 
not liable for malicious prosecution, 
will the government servant be liable? 
The Committee has to be known the 

. position about law. If the government 
, servant is liable, the government may 
not be liable. But somebody must be 
liable. We must have a note on that.

SHKI R. S. SHARMA: What is most 
Important for the Members of Parlia­
ment to consider is that what has been 
provided in the Bill takes away every 
right that the people had been enjoy­
ing even during the British regime; all 
those rights which we were enjoying 
even during the British regime are be­
ing taken away. Is it proper to take 
away these existing rights? Instead 
of giving some more rights against 
government servants, they are taking 
away the existing rights. The effect of 
the provisions of this Bill is this. 
Whatever rights the citizens have 
against the government and the gov­
ernment servants are being taken away 
under the guise of immunity provided 
to the government.

SHRI BHATIA: Here this Bill is re­
stricted to government's liability in 
tort Whatever liability attached to 
government servants previously, will 
attach to them even now. What we 
are making clear here is to what ex­
tent the government Is liable for 
the tortious acts committed by its em­
ployees but not in respect of sovereign 
functions; the Supreme Court has 
held recently that government is 
not liable in tort for its sovereign 
duties. This Bill does not touch about 
government servants at all; that is not 
within the seope of this BilL Whatever 
liabilities attached to the government 
servants previously, attach to them

even now. Here this relates to Gov­
ernment only. We are not saying any­
thing about government servants. I 40 
not know why you are dragging gov­
ernment servants when there is no 
mention here about them.

SHRI R. S. SHARMA: Please see
page 2, clause 3; sub-clause (ii):

“While acting beyond the course 
of his employment if the act consti­
tuting the tort was done by the em­
ployee or agent on behalf of the 
Government and is ratified by the 
Government... .**

Here they are granted immunity----

SHRI BHATIA: Please read the Bill 
carefully. What is the law at present? 
If an act is done outside the scope of 
employment then Government is not 
liable. Now we have gone a step fur­
ther. Here we have said that in case 
government ratifies that act the gov­
ernment will be liable.

SHRI SRINIBAS MISHRA: So tar 
as the members of the Committee are 
concerned, we should know about the 
position of government servants. W# 
should know the law regarding the lia­
bility of government servants in torts. 
In some cases, if the government ser­
vant is immune, the government 
should be made liable___

SHRI BHATIA: If the government 
servant is not liable, how can the gov­
ernment be liable for that? Obviously, 
if my agent is not liable, I cannot be 
liable.. . .

MR. CHAIRMAN: I think, we can 
discuss this point among ourselves later 
on. Now let us take the points raised 
by the witness.

SHRI R. S. SHARMA: Somewhere 
in the Bill, there should be a clause to 
the effect that nothing in this Act will 
work to the prejudice of the citizens, 
of the rights that they held before the 
passing; of this Act. I think that in the 
jo y  on conteajpt of court it. has been 
drafted. On the same analogy, I stiff*
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gest that one clause should be added 
that nothing in this B ill w ill work to 
the prejudice of the rights of the citi­
zens that were available before the 
passing of this A c t

SHRI SHRI CHAND GOYAL: If any 
citizen is maliciously prosecuted or 
arrested by any Government official at 
the instance of the Government and 
after his honourable acquittal if  he 
wants to approach a civil court and 
file a suit against that officer, what is 
the present position? Does he implead 
the Government in that suit so that the 
liability of paying damages is on the 
Government servant as w ell as on the 
officer?

SHRI R. S. SHARMA: The line of 
demarcation between when a Govern­
ment official is acting in the course of 
employment and outside the course of 
employment is so thin that no citizen 
can get any damage against the gov­
ernment official. I think in 99 per 
cent of the cases, he can never get any 
damage from the government official. 
If he impleads government as a party 
it is quite possible that he may get it.

SHRI SHRI CHAND GOYAL: B y the 
addition of clause 11(0 ) the position 
will be to the disadvantage of the citi­
zen. A fter the passing of this Act, a 
citizen w ill not be able to proceed 
against the Government and the Gov­
ernment w ill not be fastened with any 
lia b ility .. . .  That w ill be the position.

SHRI V. S. AGARW AL: That is our 
apprehension.

SHRI SHRI CHAND GOYAL; Are 
you suggesting that clause 11(0 ) 
ahnnld be deleted in order to ensure 
the rights of the citizen So that it does 
not form part of the saving clause?

SHRI V. S. AGARW AL: That, I 
think, is a vefy  clear position. That 
w ill leave no ground for confusion and 
the Government w ill know where they 
stand And Ih e citizen w ill also know 
where he stand*.

SHRI SHRI CHAND G O YAL: Y o *  
have suggested in your memorandum 
that this Bill should not be an am­
ending Bill because no law at the 
moment exists with regard to tn» 
Government’s liability in lort and 
therefore you suggest that this should 
in fact be a codifying law rather than 
an amending law.

SHRI V. S. AGARW AL: Yes.

SHRI SHRI CHAND G O YAL: What 
is the position at the moment? May 
I know whether there is some law  
existing at the moment? Though in 
other statutes there may not be any 
law as such dealing with the Govern­
ment’s liability in tort there is cer­
tainly a law at the moment in various 
statutes which deal with the subject

SHRI V. S. AGARW AL: There are 
the case laws and judicial decision* 
and the British laws are also there.

SHRI R. S. SHARMA: A t the pre­
sent moment, the position is that there 
is no statutory law, but the rights of 
the citizens are governed by judicial 
decisions and the case law. The posi­
tion is quite clear. The British Par­
liament passed the Crown Proceed­
ings Act in 1947. Before that, in  
India there was no law but after 1947, 
in England they had passed a statu­
tory law where the Government’s lia­
bility is defined in clear terms, and 
we are mostly following the British 
laws. So, at the moment, the position 
is that our Acts are also governed by 
those statutes.

SHRI HIRA VALLABH A TRI- 
PATHI: In that cage, would you lik e  
that the law as it is should continue 
to remain as it is? Or do you like 
that there should be some amend­
ments? A t the same time, you have, 
also stated that certain things have 
to be amended. Which one of these 
things do you want?

SHRI R. S. SHARMA: If an amend­
ment is to be made, it must be in 
favour of granting more rights to the 
citizens, because the laws were made 
during the British regime when we.
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had no fundamtMiAl rights. But now 
tha we are having 90 many rights, I 
think that if we want to amend the 
law we must amend it in a manner 
that it gives the citizens more rights.

SHRI HIRA VALLABHA TRI- 
PATHI: It would not be wrong to say 
that the law is to be amended; not 
codified only.

SHRI R. S. SHARMA: In that res­
pect, it is right.

SHRI HAJABNAVIS: According to 
my understanding of the British 
Crown Proceedings Act, it is not a 
matter of substance but a matter of 
form only. It is not true that a sub­
ject who had suffered damages from 
the Crown did not have any remedy. 
All that he had to do was to file a 
suit or petition which went to the 
At omey-General and the latter 
wrote there that it is justiciable or 
not. The whole thing was litigable 
and justifiable as if it was an ordi­
nary civil suit. So, the difference, as 
my colleague would be able to say, 
was merely a form, not of substance. 
In the Constitution of ours, is that 
principle applicable? In England, 
the King could not be sued because 
it was his cour- and the King could 
not be sued in his own court, but 
here as the President is created by 
the Constitution itself and the cour s 
are created by the Constitution itself, 
is tha: principle applicable at all 
here? The Crown Proceedings Act 
was merely to convert the petition of 
right into a suit. It did not give the 
right to claim as tort that which was 
not tort before. I would like to have 
a clarification on this.

SHRI R. S. SHARMA: It has been 
said that from the point of view of 
citizen’s rights, what the citizens en­
joyed before, that right will not be 
taken  aw ay  bv this attempt at codifi­
cation. But from the explanation 
given by the officers, it is seen that 
previously the law was, if the acts of 
Government servants are not rectified 
by the Government, then the Govern­
ment was not liable, "but now, after

codification, there will be an improve? 
ment and if the Act will be redrafted* 
the Government will be liable, and
from the point of view the rights of 
citizens that certainly is an improve­
ment. What is your opinion about it?

SHRI V. S. AGARWAL: if the Gov­
ernment takes the responsibility, the 
citizen does stand a better chance.

SHRI R. S. SHARMA: You referred 
to a Supreme Court judgment where 
the judge observed that there is no 
sort of citizen's freedom left in this 
country. Can you quote that case?

SHRI V. S. AGARWAL: I did not 
make such a sweeping statement. 
There is one case I remember—Pat- 
wari vs. the State of Bihar.

SHRI R. S. SHARMA: Was it a 
tortious liability?

SHRT V. S. AGARWAL: It was a
case of detention under the P.D. Act
F.gnung a case against Government is 
a very expensive thing, but now after 
the Supreme Court judgment, if a 
man has got the courage and means, 
he can file a case gainst Government 
But if the Government is saved by 
this clause that even for malicious 
arrest, they will not be responsible, 
be will no. be able to file a case.

SHRI HAJARNAVIS: Why is it
that the laudable principle that the 
principal is liable for a tort committed 
by the servant if i: is within the scope 
of his authority not aPP’ ied to the 
Government vis-a-vis Government 
servant?

SHRI V. S. AGARWAL: A police 
officer is expected to arrest a person 
against whom he has got a warrant 
If the person 'Offers no opposition, to 
my mind the police officer is not en  ̂
titled to give him a beating. if the 
policeman gives him a beating when 
there is.no resistance, to my mind it 
wiil be the police officer who is res­
ponsible because he Is doing something 
which is not necessary in carrying out 
his duties.



SHRI HAJARNAVIS: Does the
Government's responsibility depend 

upon subsequent ratification or does 
It depend upon merely the question of 
fact to be decided viz., was it an act 
in the course of employment or not? 
Is there any difference between Gov­
ernment vis-a-vis Government ser­
vant and private emp.oyer vis-a-vis 
private employee?

SHRI V. S. AGARW AL: As far as I 
can understand, if a Government ser­
vant does things as he is expected to 
do within his limits, Government is 
liable.

SHRI T. M. SHETH: You said Gov­
ernment should be liable for malicious 
arrest and malicious prosecution. I 
would like you to remember that 
Government will not ask anybody to 
prosecu e a person maliciously. There­
fore, it will be the act of the Govern­
ment servant and not the Govern­
ment. Government requires its ser­
vants to do things in a bona fide man­
ner. It does not require that the ser­
vant should malicious'y arrest or pro­
secute somebody. If there is malici­
ous prosecution or arrest, i' is not in 
the course of discharge of his duties 
as a Government servant. That is 
what is contemplated here.

SHRI V. S. AGARWAL: If the Gov­
ernment is not expected to act mali­
ciously there Is no need to provide 
immunity to Government for malicious 
arrest or malicious prosecution.

SHRI T. M. SHETH: Government 
acts through its servants. It may not 
intend to act maliciously, but its ser­
vants may. To meet that contingency, 
this provision is made.

SHRI R. S. SHARMA: A  Govern­
ment servant cannot prosecute any­
body without Government sanction. 
In actual practice, there can be no 
malicious prosecution by a Govern­
ment servant.

SHRI V. S? AGARW AL: An officer 
can arrest a citizen, but it is the Gov­
ernment which prosecutes. A  
police officer cannot prosecute. He 
will need the, help of the.public prose­
cutor for that.

MR. CHAIRMAN: It ig not a Quet* 
tion of prosecution. I. is only a cast 
of a suit being filed. Anybody can 
do it. In most cases it is the private 
citizen. It is not the Government 
which w ill be prosecuting.

SHRI V. S. AGARW AL: If the G w - 
tmment cannot do any such malicious 
act, why provide immunity to the 
Government for such things?

SHRI M. P. SHUKLA: Government 
does not act as an individual. It acts 
according to the rules, laws and pro­
cedures. If any Governmen. servant 
misuses that law or procedure, then 
he should be responsible and not the 
Government.

SHRI R. S. SHARMA: Any prose­
cution launched against sn officer w ill 
be defended by the Government. It 
is done at State expense through the 
Public Prosecutor. Then, how can the 
Government come and say 4y ou have 
prosecuted him maliciously" as if the 
officer Is not part of the Government?

SHRI M. P. SHUKLA: According to 
you it is well nigh impossible for any 
party to prove maliciousness against 
the Government.

SHRI S. KANDAPPAN: In the last 
judgment of the Supreme Court, which 
prompted this Bill, there is a refer­
ence to sovereign and no a-sovereign 
functions of the Government. Do you 
think that a clear demarcation is pos­
sible between them or Is there a possi­
bility Of the non-sovereign functions 
becoming sovereign functions?

SHRI V. S. AGARWAL: That is a 
matter which I will leave to the courts 
of this country which enjoy almost 
universal respect for their fairness 
and judiciousness.

SHRI R. S. SHARMA: Sovereign
functions or acts of the State have 
been . explained as acts concerning 
aliens or those who are not citizens of 
this country or acts like declaration of 
wnr. Courts have interpreted these 
acts as acts of State. Acts of the State 
means those acts which relate to peo- ’ 
pie who are not citizens of this coun* 
try. Government can declare war or 
dea} with the citizens of other coun-
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In w y manner they like. Those 

people have no right against the Gov­
ernment. But, as regards the citizens 
Of this country the Government has no 
immunity.

SHRI SRINIBAS MISHRA: There 
are clearly demarcated views on the 
law of torts. One is that Government 
is not at all liable—the Crown can 
commit no wrong and the Crown can­
not be sued in its own court. The 
other is that government will be liable 
as an ordinary individual. In be­
tween, there are two views. One is 
that Government will not be liable 
while exercising its sovereign rights. 
The fourth is that the Government 
will be liable even while exercismg 
its sovereign rights when the public 
fa benefited at the expense of the in­
dividual. To which one of these 
view* do you subscribe?

SHRI V. S. AGARWAL: I would 
lik£ to say that there is a distinction 
between the individual and the coun­
try as such. I do not subscribe to the 
view that government can do no 
wrong. It is very much different 
from the maxim that the king can do 
no wrong, because the king does noth­
ing by himself. That may be true in 
our case about the President of the 
country. He does most of the things 
on the advice of the Government. So, 
the action of the President will not 
be liable far such acts in a court of 
law. I subscribe to the view that the 
Government in its action stands on 
an equal footing with the citizen. I 
subscribe to the view that in a demo­
cracy the ruler and the ruled have the 
same rights. Government is given 
certain powers because it does certain 
things on behalf of the entire citizens 
of this country. But, even in such 
cases, if the Government acts wrong­
ly, the other parties or citizens should 
have equal rights to take the govern­
ment to task. There are two other 
pending Bills on this subject- * Lokpai 
Bill and Lok Ayukt BilL I would 
subscribe to the view taken therein 
that the government has the same 
right as any adult citizen o f the 
country* That is my conception of 
democracy. I do not agree to the

maxim that government does no 
wrong; it does wrong and, therefore, 
we are here to tell you that it should 
not be allowed these powers.

SHRI SRINIBAS MISHRA: In the 
Kaliya Ram case in Rajasthan, the 
police took gold from him sealed it and 
kept it in the Malkhana from where 
it wbs stolen. After his release, 
Raliya Ram filed a suit in the Sup­
reme Court to recover the price of the 
gold from the Government. The 
court held that he cannot recover it 
because it was a sovereign act of the 
Government. Do you think that there 
should be some provision in the Bill 
to enable persons like Raliya Ram to 
recover the gold or its price from the 
Government?

SHRI V. S. AGARWAL: If the
gold originally belonged to him. I 
would say that as an ordinary citizen 
he should have that right.

MR. CHAIRMAN: But the Govern­
ment has not taken that gold. Some 
man carried it away to Pakistan*

SHRI V. & AGARWAL: It is be­
cause of the negligence of the Gov­
ernment

SHRI BRU BHUSHAN LAL: Why 
do you object to clause 8? The Gov* 
ernment can take the same plea which 
the citizen is taking.

SHRI V. S. AGARWAL: I will 
withdraw the objection. But I would 
like to give the genesis for this. I 
can sue the government for any 
claims only up to one year. But the 
Government can sue me for 60 years.
I can sue another citizen within three 
years but I cannot sue the Govern­
ment within three years. So, if wo 
accept the theory of equal rights, 
then the government should have 
equal rights. Since the government 
have overriding rights over the citi­
zen at present, this was a sort of at­
tempt to get even with the Govern­
ment But I would say that I agree 
that this is putting a premium on 
the inefficiency of the government 
departments. If the government suf­
fers, then we suffer. Therefore, X 
would like them to be as efficient a*
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SHRI R. S. SHARMA: On page 7, 
line 15 there seems to be some mis­
take because in clause l l ( i )  (ii) it is 
said “ a member of a police force; or” 
Perhaps the semi-colon is redundant 
Because, if you separate the police 
force from those “whose duty it is to 
preserve peace", then this paragraph 
w ill become independent.

^ SH R I^  C ~ k C H U T H A *  MENON: 
Apart from the police force, there 
may be other kinds of public servants 
who may have certain functions to 
perform. This w ill cover them.

SHRI R. S. SHARMA: In regard to 
members of the police force also 
these qualifications would apply.

SHRI BHATIA: It is not running 
along with ‘place*. That is a full 
para.

SHRI R. S. SHARMA: But, as it is, 
it would not apply. The semi-colon 
should be deleted.

SHRI BHATIA: No; it is not neces­
sary to delete it.

SHRI KRISHAN KANT: I ask you 
whether you are satisfied with this
construction, whether this construc­
tion is correct.

SHRI R. S. SHARMA: It Is wholly
incorrect. It is the most defective 
drafting; it vitally affects the mean­
ing of the paragraph; it should be 
recast, (i) and (ii) should be joined 
into one.

SHRI HAJARNAVIS: Let me first 
know where exactly is the semi-colon. 
You are challenging the draft M y 
experience is that the draftsmen that 
we have are some of the best people.

SHRI R. S. SHARMA i This is on 
page 7, line 15.

SHRI BHATIA: The full para w ill 
cover both (i) and (ii).

SHRI R. S. SHARMA: I think yoa 
should delete the semi-colon.

SHRI BHATIA: If ‘for the preven­
tion or suppression..............’ had run
Along wi*h ‘place’, then w h a t you s a y  
is correct But here it is a separate 
para and it covers both (i) and (ii)* 
Otherwise, it will run along with 
‘place’. But as it is a separate para, 
it covers both.

SHRI R. S. SHARMA: If it coven 
both, then I have no objection.

MR. CHAIRMAN: That is ail. 
Thank you very much.

(The witnesses then withdrew)

2. Supreme Court Bar Association, New Delhi:—
Spokesman: Shri Sardar Bahadur Saharya.

(Witness w cls called in and he took his ble to be made available to the
seat) Members of Parliament"

MR. CHAIRMAN: Direction 58 is­
sued by the Speaker reads as follows:

; “Where wHnesseB appear before 
a Committee to give evidence* 
the Chairman shall' make it clear 
to the witnesses that their evid­
ence shall be treated as public 
and is liable to be published un­
less they specifically desire that 
.all or any part of the evidence

* (giyezi by them is to bie treated as 
. confidential. .It shall, however, be 

explained to the witnesses that 
even though they< might desire 
their evidence to be treated ** 

confidential, such evidence is 11*-

Apart from the memorandum that 
you have sent, if you would Uka to 
add anything else, you may do so.

SHRI SAHARYA: With your per­
mission, I would like to say a few 
words before coming to the clauses of 
the Bill, because I think it is necessary 
to be clear in my mind as to what 
according to my suggestion should be 
the policy of the statute, because cur 
comments on the clauses ar$ in the 
light of that policy as we consider to 
be. As everybody is aware,, the matter 
was referred to the Law Comix>ission 
and the Law Commission has already 
given some suggestions after consider­
ing the laws in various countries such 
as England, France, United States^
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J&utralUi, etc. The Law Conwriisdan 
found the existing position in the 
English law as not satisfactory for 
otar purposes. They seem to prefer 
the system in the French law. The 
Engjish system starts from the 
theory that the King can do no wrong. 
A s aga'nst this the French theory is 
that the State is an honest person and 
this seems to have found favour with 
the Law Commission. They have not 
said that they prefer the French 
theory in so many words; but that 
seems to be their inclination. There­
fore, I suggest that our law should be 
more or less on the lines of the 
f îefhch law. They consider the State 
as a collective body of citizens artd 
if one citizen suffers an injury on ac­
count of an act of the rest of the 
citizens through the Government or 
Its officers it is for the rest of us to 
share that burden. On the one hand 
we should not fritter away public 
funds bv paying compensation on 
sentimental grounds; at the same time 
the i*w should make the others rihare 
the burden of the injured party, un­
less some dominating interest of the 
&tate requires sam*tYng contrary to 
be done. I shall now proceed to the 
clauses.

SHRI HAJARNAVIS: There i r ^
three aspects which have to be kefct 
separate, naimely. whether a suit 
would lie against the State; se­
condly, whether there is a cause of

5ct:on i-> the sense that the act com- 
laine^ 6 ? i s a  tort, actionable wrong 

and thirdly, whether there is any 
diff**rene« between a tort comniitted 
by the State and a tort committed by
*  p rvate  person. These three things 
should be kept separate.

tn ifcngtend rio suit lies against the 
jtiitS or King’s servants fbr tort be­
cause the king could not be sued in 
his own court. But there is still a  
rtnte&ir;' dnty the form differs. A 
person can present a petition to the 
^ttorhfev General and on a flat being 
^ i ^  thfc matter may be tried as lf.it 
wtoia a gbit before the King’s Be^ch. 
ifc, the difference is merely one 6f  
iferttai. Ttere, ever since the P it )

case, it has been ruled by the High; 
Courts and the Privy Council that a 
suit does lie against the Secretary of 
State. The President who represents 
the executive power of the Union and 
the Governor who represents the exe­
cutive power of the State and the 
Counrt— all are creatures of the Con­
stitution and derive their authority 
from one document. Is there any 
dtMitrinal basis for a  distinction that 
the President and the Governor can­
not be a defendant in the court. Is 
there any justification for importing 
that kind of doctrine in our Consti­
tution? Of course this question re­
quires examination in greater detail 
and he may reply afterwards, if he 
so chooses.

SRI SAHARYA: If I may attempt 
an answer offhand, the question 
breaks into two parts—whether w e 
Should have the right to sue or whe­
ther we should have the old English 
law— Petition of Right and the Crown 
•giving re’ ief in his discretion. Se­
condly, if a suit l'es, who is to be 
w ed? Now, it appears that it w ill 
be good enough if the State is sued 
a s  is the case now, not necessarily 
tho Governor. Then the question* 
•rises, in what cases the State can be 
sued. But there are several cases in 
which cause of action arose against 
the State and the State was sued. In 
the Englsh law also, the Crown Pro­
ceedings Act has solved one difficulty 
and the English few has opened the 
dbof i<ft filing a su it against the State; 
T d o n o t know in what form they d& 
i t

Th6 Law .‘Commission vhas said' that 
we might liberalise our approach to 
the counts even when the State is 
concerned. They have mentioned 
some1 exceptions also, x think the 'first 
part of the questiotr has been ans­
wered. '

SHUT HAJARNAVIS: Do jfeu
thlhk that the tbits against the. St&te 
shdto’d* tie limited and confined t6 a 
few casfes as compared to totts Of the 
private pfeirsô ?

Shri salHAR^A; j woidd
Sfafte on the saane level as an indfc-



vidual. If a State hurt* somebody he
should be entitled to claim damages 
from the State except where the lar­
ger interests of the people demand 
otherwise. That seems to be the gene­
ral policy behind the BilL

SHRI HAJARNAVIS: I venture to 
think that the rule against the king 
being sued in a court was not deriv­
ed very much from the doctrine that 
thfe king can do no wrong—which has 
Its counterpart in the constitutional 
respons bility of the min ster3—but 
from the rule that the king could not 
be sued in his own court. But this 
Is a matter which can be debated.

MR. CHAIRMAN: You can now
proceed with what you wanted to 
•ay. Shri Saharya: I wanted to pro­
ceed with the clauses. I have made a 
suggestion with regard to clause 
1(a) (i ). The liability of the Gov­
ernment should not depend upon the 
Government's ratification of the act.

SHRI BRIJ BHUSHAN LAL: 
Clause 3(a) (1) says: ‘‘while acting in 
the course of his employment: 
Whereas clause 3(a) (ii) says “while 
ti&ting beyond the course of his em­
ployment” . Is there no difference 
between the two? There is no need 
for any rat fication In the case of (i) 
Whereas there is necessity for ratifl- 
etttitm in the cade of (ii).

SHRI SAHARYA: I agree that there 
is difference between (i) and (ii). An 
jfecer is apponted to do a pertain 
^ork. He perform® that duty without 
f.ny further direction or instruction 
£p*n the Government. He is func­
tioning 4ji the course of his employ­
ment. From all hjs acts, if a tort re- 
sdra, the Government is 1‘able. There 
is no dispute about that, and we have 
tittikde n&cdtamenti on clause 1. There 
agAra’Sb bfc a ct>̂ tihgteri£Jr where the 
G6verri¥nem l>ffl6ers, not fuTictionlhf
tik tlm catMfofty f&r whfeh he tt ifr* 
fitifoted,—this w!ll not be within the 

hiir tili^yinient-^^ ati&teff 1# 
A* sdttattifeif bn behalf of the CWv- 
&tuA4nt It he is directed to do somfc* 

cki Mfalf of the Goverrtm&t, I 
«9t« ft tim  H is n6t bpAi to hiih to 
say T*#* V m  dofee M

the instance of the Government, 
either on orders or through instruc­
tions, then there should be no need 
for further ratification.

MR. CHAIRMAN: Without instruc­
tions, he does certain public acts in 
the interests of the public beyond the 
scope of h's employment whch Gov­
ernment did not contemplate in his 
employment; that needs ratification.

SHRI SAHARYA: May I read the 
second sentence on clause 3(a) (;i> 
from our comments? It reads:

“Of course, if the employee or 
agent does the act without ins­
tructions of the Government to 
do the act, he should not be con­
sidered to be doing it on behalf 
of the Government.”
SHRI M. YUNUS SALEEM: Is 

there any distinction between non** 
sovereign functions and the sovereign 
functions of the Government?

SHRI SAHARYA: No, Sir.
SHRI M. YUNUS SALEEM: Now- 

where doed such a dist nction exists; 
bre you a^are of it? I hope you are 
|^are of the opinion of the judges in
* leading case in the Supreme 
(Sciu'rt—Vidyarthi and Ralia Ram 
cages. One case was disposed of by 
Justice Sinha, and the other by the 
Chief Justice; one is of the opnlon 
that such a distinction no longer ex­
ists. The other is of the opinion thit 
this distinction still holds good. What 
is your opinion?

SHRI SAHARYA: I am aware of
the cases, and I have got the cases 
hfere.

SHRI M. YUNUS SALEEM: You
remember those points which receiv­
ed serious consideration.

SHRI SAHARYA: May I refer to
tifie second c*se? The position wai 
fhis. As I understand the case, th£ 
Supreine Court was considering In 
both these cases What the l*w fs’ uhtft 
the Parliament has made a law ar- 
e^v’saged by article 30tt of the Coh* 
tftltufion. The Parliafhettt making • 
l&w which is envisaged by article StNI 
6¥the Constitution. The 9dpi«feh>r -
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Court was considering what the po­
sition is without Parliament having 
-enacted what the law on the subject 
is. They had to go back then to see 
what it was. The liability according 
to  article 300 was this: that the Gov­
ernment will be liable in cases in 
which it was before the Constitution 
came into force. Then they had to So 
back to the Act of 1935 and that also 
referred them back to the earlier 
constitutional position. So much so 
that they had to go back to the posi­
tion obtaining at the time of the East 
India Company, and on the basis of 
the pos'tion which existed at that 
time, they had to come to the con­
clusion that regarding the sovereign 
acts of the State there was no right 
to sue the State. That is the conclu­
sion they have come to on the basis of 
the position as it existed at the time 
e f the East Ind'a Company because 
the Parliament has at no time in the 
meantime given &n Indication to the 
contrary.

In the same judgment, Their Lord­
ships have suggested that it does not 
seem to be a very satisfactory state 
of affairs and it is time that a proper 
law was enacted on th\s subject. That 
is why i take it that the Bill in IMS 
was presented but that lapsed and it is 
now before Parliament again. There­
fore, the distinction is certainly there 
in the decis'on of the Supreme Court 
It is on the basis of the law which 
existed at the time of the East India 
Company which, the Supreme Court 
has now sugested, needs to be alter­
ed in the light of the present situa­
tion. i  take it that the Bill is intend­
ed to alter that position.

Therefore, in my respectful subm is­
sion, the question is this. What is the 
law we should now have? My sub­
mission is that now in the law which 
we propose to make, we should have 
no distinction between sovereign acts 
and non-sovereign acts. We may de­
fine the activity. If the activity is

• a commercial activity, even though an 
*ct is committed by the sovereign 
authority, you should treat it a* a 

4$mnerdal activity and consider tha

damages to be gives on that basis, i f  
it is a sovereign act in the sense that 
our defence forces, stationed some­
where, have to take certain action— 
some thing happens in cennectio* 
with their activity, when tanks have 
to be run, when aeroplanes have to 
fly in defence at the country—and #  
the sovereign functions of the State 
require certain action to be taken, and 
i f  that results in tort, the pcaition 
may be different

SHI HAJARNAVIS: Now that tha 
functions of the Government are ex­
panding and running into each other, 
and In the PfcO case, according ta 
the judgment of Sir Barnes Peacock, 
there was a distinction between com­
mercial activity and sovereign acts, 
can we have a clear concept as to 
what are called sovereign fu n ctio n st

SHRI SAHARYA: In my submis­
sion, we heed not consider now what 
are sovereign acts and what are not 
Parliament is going to make a law 
in which they are making aeveral 
clauses in which they can provide is 
which case the thing should be ratified 
and in which case it may not be. On 
that ground, in my humble submission, 
it may not be necessary to consider 
what are sovereign functions and 
what are not You may also lay down 
in whatever language you like tha 
cases in w hich the States will be 
liable.

SHRI SHRI CHAND GOYAL: v ou 
have suggested that this should not 
be made dependent on ratification by 
the Government If a Government 
servant is doing something not in tha 
course of employment but otherwise, 
then it should not be made dependent 
on ratification. . . ,

SHRI SAHARYA.: It is not
dearly put in my notes which we** 
sent in a hurry if -may say so. Tato 
a Government servant who Is really 
employed in some particular job. Fo* 
Instance there is a medical •ffleer.-Be 
has to attend on the, pat’ents In the 
hMp>tal, In an -emergency he ean-be 
.asked to- do something and If 
tort, results, then it should not requfr* 
ratification-by the CtoverttMUt - -
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SHRI SHRI CHAND GOYAL: Don’t 
you think that it w ill be covered by 
the categories of acts which are being 
committed in the course of employ­
ment?

SHRI SAH ARYA: I think the posi­
tion is sligihtly different. “In the 
cow se of employment” means if a 
doctor is appointed in a hospital, he 
is doing something in the discharge of 
his duties as such.

SHRI BHATIA: Even if he is asked 
to do something else by the Govern­
ment that comes in the course of em­
ployment. Under the conditions of 
service, we are asked to do what 
should not probably be done. What 
is the position then?

SHRI KRISHAN KANT: But a
doctor has got to do some specialised 
work, he has to be an expert; it is 
expert se that is required. Your job 
is different. You can be changed 
from place to place.

SHRI SRINIBAS MISRA: Do you 
think that the clause on ratification 
will create difficulties for the plain­
tiff while filing a suit for damages, be­
cause he may not be aware of the 
ratification, whether it is ratified by 
the Government or not. W ill it create 
difficulties in filing a suit and recover­
ing the damag.es?

SHRi SAH ARYA: The question of 
ratification is a wider question. I look 
at it this way. If an incident has hap­
pened and if you expect ratification 
after the happening of the incident, 
that w ill create difficulties in the w ay 
of the plaintiff.

MR. CHAIRMAN: If a person is 
acting in the course of employment 
Government’s liability for tort is 
established. If he is acting beyond 
the course of his employment, Gov­
ernment's liability is not established 
unless it is ratified by Governm ent

SHRI SAH ARYA: If the ratification 
is expected to be before the incident 
resulting in tort happens, I have no 
objection.

SHRI SHRI CHAND GOYAL: Rati­
fication is subsequent act; it cannot 
precede.

SHRI SAHAJRYA: In that case it
w ill every time depend on the w ill 
of the Government as to whether it 
should be ratified or not.

SHRI S. K AN D APAAN : When a
particular employee is not acting as 
instructed by the Government, but in 
his own capacity as an individual and 
it results in a tort, what is the neces­
sity for ratification at all? If he acts 
on behalf of Government, he should 
be treated as acting in the course of 
employment.

SHRI H. V. TRIPATHI: We are here 
to know the viewpoints of the w it­
ness. We can discuss these ratters  
amongst ourselves afterwards.

MR. CHAIRMAN: The doctrine of 
ratification should be made clear. Let 
the Law Secretary read out the law.

SHRI BHATIA: I am reading from 
Salmovd on Torts:

“Ratification: If one person
.commits a tort while acting on be­
half of another, but without his 
authority, and that other subse­
quently ratifies and assents to the 
act so done, he thereby becomes 
responsible for it, just as if he 
had given a precedent authority 
for its commission. When an ille­
gal act done by one person on 
behalf of another but without his 
authority would have been legal 
had it been done with his autho­
rity, it becomes legal ob initio 
if  he subsequently ratifies it. An 
Act may be thus justified by rati­
fication, even after the commence­
ment of an action against the 
agent; but the ratification must 
in all cases have taken place at 
a time when the principal still re­
tained the power of lawfully 
authorising the act to be done. 
The following conditions must be 

- fulfilled:

(1) The wrongful act must have 
been done on behalf of the princi-

3035 L.S .— 2.
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pal. No man can ratify an act 
which was done not on his be­
half of the doer himself. In the 
case of contracts, it has been de­
cided that there can be no ratifi-? 
cation unless the agent not 
merely contracts on behalf of the 
principal, but also avows that in­
tention at the time. Possibly the 
same rule applies in torts also. 
But the necessary avowal need 
not be expressed in words, but 
may sufficiently appear from the 
conduct of the parties and the 
facts of the case. It cannot be 
necessary for a railway official 
who arrests a passenger for de­
frauding the railway company to 
state in terms that he does so on 
behalf of the company.”

So, two or three things are clear. 
The act must be done on behalf of 
another. If it is done on behalf of 
himself, the question of ratification 
does not arise. Secondly, even if he 
does the act on behalf of another but 
he is not authorised by that another 
person, then also the other person 
cannot be liable for the tort unless 
that act is ratified. That is what has 
been provided in this Bill.

SHRI SAHARYA: I do not dispute 
that the Government servants must 
be protected when they are acting 
Iona fide. But here that is not the 
question. The question is how far a 
third person is entitled to proceed 
agairst the Government. This is with 
respeot to the third party, and a 
category which fall under clause (1). 
One category is acting within the 
course olf employtmmH. Th(ere id ta 
different category, persons who are 
acting on behalf of the government; 
not in the course of employment. If 
that category does something and a 
tor* has arisen, then what happens? 
If there is no difference between the 
two, then i have no comments to 
make. But if  the categories are dif­
ferent, as envisaged in the clause, 
then something should be provided for 
persons acting on behalf of Govern­
ment.

MR. CHAIRMAN: If the govern­
ment does not ratify that act, the per­
son who has suffered gets precious 
little out of the person who had done 
that act. So, if the government rati­
fies it he gains by it.

SHRI SAHARYA: But if it is made 
conditional, government will not 
ratify it. May I give a crude ex­
ample to explain my point? I ask 
my driver to park my car. He goes 
and parks it on a slope. I did not 
ask him to park it on the slope. He 
says he has parked it on the slope 
because there is good shade there. He 
says that, gives me the key and goes 
away. After half an hour the car has 
rolled down and killed a child This 
is*an act which I have ratified before 
the incident has happened and 1 
should be liable. But if you ask me 
to ratify after the child has been run 
over, it may be difficult to get any 
ratification.

MR. CHAIRMAN: You want gov­
ernment to be liable in tort even 
without ratification of that act?

SHRI SAHARYA: Yes, if the act 
is done on behalf of or at the instance 
of the Government.

SHRI H. V. TRIPATHI: Do you
mean to say that there should be a 
presumption against the government 
that it has been ratified by a Govern­
ment employee or is it your idea that 
every act done by the government 
official should be considered as done 
in the normal course of duty and the 
presumption should be against the 
government?

SHRI SAHARYA: No, I am not
saying that. A  Government Servant 
may be doing certain things of his own 
for which he alone should be respon­
sible.

SHRI SHRI CHAND GOYAL: In
the instance you have quoted if the 
driver comes and informs you that he 
has parked the car om the slope and 
you do not direct him to remove the 
car from the slope, it is presumed 
that you have ratified his act. But
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y o u  h ave suggested  in  yo u r  m em o­
ran dum  th at i f  th e a ct is  b ein g done 
a t the instance o f  th e  governm ent, 
then  it  should  not b e m ade depend­
ent on ratification.

SH R I S A H A R Y A : If, fo r  instance, 
I h a v e  to ld  th e  d riv er  to  p a rk  the 
car on the slope, np ratification  i9 
needed.

SH R I SH R I C H A N D  G O Y A L : D on't 
y o u  th in k  th at i t  w o u ld  be v e ry  diffi­
cu lt for the plain tiff to establish  w h e ­
th e r the act has been actu ally  ratified 
or not because it w as o n ly  in your 
m ind?

SH RI S A H A R Y A : That is precisely  
the difficulty I am pointing out.

SH R I SH R I C H A N D  G O Y A L : Y o u  
h a ve softened it b y  sa y in g  that i f  it 
is done at the instance o f the g o v­
ernm ent, it is a ll right. Y o u  h ave 
m ade a w ise suggestion. B u t then 
yo u  say  th at i f  it  is  done a t th e in s­
tance o f th e governm ent, then it 
should not be m ade dependent on ra ti­
fication. W ould it not b e v e ry  difficult 
fo r  th e  plain tiff to  establish w h eth er 
it  w a s done at the instance o f the 
governm ent or otherwise?

SH RI S A H A R Y A : I am  proceeding 
on the assum ption th a t th e  plain tiff 
is 1 able  to establish in court that it 
has been done on b eh alf o f the G o v ­
ernm ent w hich act u ltim ately  resulted 
in  tort. Then the plain tiff should not 
b e asked fu rth er to establish th at the 
act has been ratified h y  th e 'govern­
m ent.

M R. C H A IR M A N : I th in k  you  h ave 
m ade yo u r point v e ry  c learly .

SHRx S A H A R Y A : C lause 3 reads:

“ S u b ject to th e provisions o f 
this A ct, th e G overnm en t slhali 
b e liab le  in respect o f an y tort....

(b) com m itted b y  an independent 
contractor em ployed b y the

G overn m en t or a n y  o f  h it  
servan ts o r  w orkm en  in  do­
in g  th e act contracted  to be 
done fo r  the G overnm en t in 
a n y o f th e fo llo w in g  cases 
(and in no oth ers), nam ely:

(i) w h ere  the G overnm en t as­
sum es control of the act 

con tracted  to  be done b y
the independent con­
tracto r;”

I f  the G overnm en t assum es control 
of that act w hich has been contracted 
to  be done b y the contractor, then 
w h at rem ains of the contractor? He 
is off the scene.

SH RI M. Y U N U S  S A L E E M : Do
you  m ean to sa y  that b y  9im ply as­
sum ing control the relationship  o f the 
principal and the agen cy has been 
term inated?

SH RI S A H A R Y A : If the G o v ern ­
m ent has assum ed control of that act 
w h ich  the contractor has been en g­
aged to do, then the G overnm ent is 
d irectly  on the scene and th e contrac­
tor has nothing to do w ith  it. T here 
is no necessity o f m entioning that 
governm ent is liable.

SH R I SH R I C H A N D  G O Y A L : W hat
do you  mean %y  ‘assum ption of con­
trol'?

SH RI S A H A R Y A : I am try in g  to 
understand w hat ‘assum ption of con­
trol’ means. I f  the G overnm ent has 
assumed control o f that act w hich 
w as contracted to be done b y  the 
contractor, then it is not a case o f 
l ia b il ity - c l  tlie  contractor but o f the 
Governm ent. It is clear. A s I nave 
suggested in  m y note, there can be 
various typ es o f situations, various 
types o f contracts, w hich  an independ­
ent contractor m ay be asked to un­
dertake. T h ere are  various stages at 
w hich the principal m ay come into
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th e  p ic tu re  eith er to control the 
action  o f th e  con tractor or a lo n g  w ith  
him .

N ow , th e  one typ e  o f cases ca n  be 
th e  tu r n -k e y  contract. F o r  exam ple, 
th e  con tractor h as b een  given  a con ­
tra c t to con struct a  b u ild in g  fo r  th e  
secretariat and h e  has been to ld  w h a t 
kir»d of b u ild in g is  w an ted  and e v e r y ­
th in g  has been settled. T h e G o v ern ­
m ent keep s out o f it. T h e  contractor 
b uilds th e w h o le  th in g and says, “ T h e 
b u ild in g  is com plete and y o u  n o w  ta k e  
charge o f it ’\ Then, the E ngin eer 
goes and exam in es the b u ild in g and 
finds it a ll r ig h t accordin g to th e con ­
tract.

T his I w il l  ca ll a tu rn -k ey  con tract 
w h e re  th e G overn m en t w ill  b ecam e 
liab le  o n ly  w hen  th e y  h a v e  assum ed 
ch arge o f the building. U pto that 
tim e, it w as th e con tractor w h o  w as 
responsib le i f  som ething happened. 
B efo re  the b u ild in g is tak en  o v er b y  
the G overnm en t, it is th e con tractor's 
responsibility. T h e G overn m en t does 
not com e in.

N ow , I  com e to  th e second ty p e  o f 
cases. Suppose I g iv e  an ord er to  tije  
contractor sayin g, “Y o u  h a ve  to  m a ke 
this b u ild in g  w ith  this m a teria l fo r  
the roof” . I g iv e  him  the m ateria l fa r  
the roof. H e is n ot fr e e  to  choose his 
m aterial. T h e con trator m a y  te ll me, 
“ L ook  here, w ith  th is m aterial, th e  
ro o f w ill not stand fo r  m ore than s ix  
m onths: it w ill fa ll dow n ” . I say, “ It 
is none of y o u r business. I  w a n t th is 
m aterial to be used” . He says, “A ll  
r ig h t” . H ere is a case w h ere the 
con tractor has not got th e com plete 
co n tro l o f  w h a t h e  is go in g to do.

M R. C H A IR M A N : Then, he is not 
an indepen den t contractor.

SH R I S A H A R Y A : H e is independ­
ent contractor accordin g to  th e  defi­
nition  here. I f  th e  roof fa lls  against 
w h ich  h e h a s w arn ed  ” ie» I w il l  b e  
responsible and not th e  contractor 
alone. T h e  con tractor m a y  b e  re s­
ponsib le fo r  those w h o  a re  b u ried  u n ­
der the roof if  it fa lls. B u t th e  con­

tra cto r  w ill  c erta in ly  say, “ I h ad  
w a rn e d  y o u  this ro o f w ill  n ot sta y  
h ere w ith  th is m a te r ia l Y o u  d id  n ot 
le t  m e h a v e  th e m a teria l o f m y choice. 
So, y o u  h a v e  controlled , to  som e e x ­
tent, m y act in th is matter*'. I f  the 
G overn m en t has con tro l to  som e e x ­
tent on th e  con tractor's a c t iv ity  in  
p erfo rm in g  th e contract, to  th a t e x ­
tent, I subm it, th e  G overn m en t should 
ta k e  the respon sib ility.

So, th is lan guage, if  I m ay say  so, 
is vague.

SH R I B H A TL A : T h is is the lan g u ­
age w h ich  has been used b y  the L a w  
Com m ission. I f  the em p lo yer e x e r­
cises th e  control, it assum es the con ­
trol, th en  h e is liab le. T h a t is w h a t 
I h a ve  provided. I f  y o u  h ave b ette r  
lan gu ag e to suggest, I  w il l  b e v e ry  
happy.

SH R I S A H A R Y A : To the ex te n t
you  assum e control.

SH R I B H A TL A : T o sim p ly  sa y  it  is 
vagu e, it  does not h elp  the m atter. 
Y o u  suggest som e b etter language.

SH R I S A H A R Y A : To the exte n t 
th at the G overn m en t has control or 
th e stage at w h ich  the G overnm en t 
hag a cq u ired  control o f the part o f th e 
contracted  th in g, th e  G overn m en t 
should be liable. I  w ou ld  say, to the 
exten t th e G overnm en t has control 
ov er the contract b ein g p erform ed b y  
him.

SH RI K R IS H A N  K A N T : It does 
not m ake anythin g. I f  you  w ant, you  
can send th e am endm ent later On.

SH R I S A H A R Y A : Y es.

I m ay exp la in  from  this point of 
v ie w  the th ird  ty p e  o f cases. F or 
exam ple, tfeke the case o f th e b u ild in g 
fo r  th e  secretariat. T h ere are so 
m an y th in gs to b e done inside the 
b uild in g. I f  you  w a n t to in au gu rate  
th e b u i’ d ing at the end o f Ju ly, y o u  
m a y  say, “Y o u  g iv e  us the inside of 
the b u ild in g cleared  o f a ll the th in gs 
b y  the end o f M arch  so th at w e  w ill  
ca ll th e  carp en ters to sta rt m akin g 
fu rn itu re, etc. Y o u  can go on p la ste r­
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in g  the b u ild in g fro m  outside.” N ow , 
in  order to in au g u rate  it  on a p a rti­
cu la r  date, he is to hand it  o v er to  y o u  
th e inside o f the build in g, a ll  clean, 
at the end of M arch. A fte r  th e  G o v ­
ern m en t has taken  o ver the inside o f 
th e  build in g, if  a n y th in g  happens, so 
fa r  as and to the ex te n t to w hich , 
th e y  h a ve  ta ken  ch arge the G o v e rn ­
m ent is liab le. F or the rest o f the 
build in g, the contractor is still o p erat­
ing. T herefore, I say, it is not enough 
to say, w h en  the G overn m en t assum es 
con trol of the a ct contracted  to  be 
done, because in th is k in d  o f a case it  
w il l  be a t  sev era l stages th a t the 
G overn m en t w i l1 be assum ing control 
o f th e  variou s parts o f th e act con ­
tracted  to be done. M y subm ission is 
th at th e statute should p ro vid e fo r  
th e ex te n t or th e  sta g e  a t w h ich  th e 
G overn m en t has tak en  it  over.

SH R I B H A T IA : T he L a w  C om m is­
sion has p u t th is language.

SH R I K R IS H A N  K A N T : W e m ay 
agree to som e changes. B u t y o u  m ust 
g iv e  us the p rop er language.

SH R I S A H A R Y A : Then, I com e to 
clause 3 (b )( ii) :

‘W h e re  the G overn m en t has 
authorised or ratified  th e act o f 
th e independent contractor a lleged
to constitute the tort;”

I t  is sam e th in g  regardin g ratifica­
tion. M y rem arks to ea rlier  c lause 
w ill  ap p ly  here. M y subm ission is 
this. I h a ve  no objection  to ratifica­
tion. B u t it  m ust a lw a y s p recede th e 
even t w h ich  has resu lted  in tort.

SH R I B H A T IA : I am  prep ared  to 
rem ove this c lause altogether.

SH R I S A H A R Y A : I w ould  suggest 
ratification  o f the act w h ich  has r e ­
sulted  in  a tort.

MR. C H A IR M A N : It cannot precede 
the event.

SH R I S A H A R Y A : I f  it is to succeed 
the tort, it w ill be difficult.

M R. C H A IR M A N : A fte r  the to rt
proceedin gs in a cou rt o f law . . . .

SH R I S A H A R Y A : W e h a ve  to con ­
sider the position b efore a m an goes 
to the co u rt b ecause w e h ave to see 
w h a t rig h ts he has.

MR. C H A IR M A N : H ow  w ill  go vern ­
m ent k n o w  th at the m an is going to 
th e court?

SH R I S A H A R Y A : I on ly w anted 
th is to be m odified a  litt le  . . .

SH R I B H A T IA : Y o u  m a y  indicate in  
w h a t form  y o u  w o u ld  lik e  it to be 
modified.

SH R I S A H A R Y A : Yes.

N ow  I proceed to sub-clause (iii). 
S ub-clause (iii) says:

“W here the act contracted  to be 
done alth ough  la w fu l is o f such 
a n atu re th at unless reasonable 
care  is taken, it  is l ik e ly  in the 
ord in ary  course o f even ts to cause 
personal in ju ry  or dam age to p ro ­
p e rty  in  the doing th ereof and 
such care has n ot b een  ta k en ."

B y  itself, the sub-clause is a llright. 
B u t th en  th ere is a proviso w h ich  says:

“P ro vid ed  th a t the G overnm en t 
sh all not be liab le  under this fiub- 
clause i f  there is an exp ress stip u ­
lation  in  th e contract b etw een  the 
G overn m en t and th e independent 
contractor that—

(a) reasonable oare in the 
doing o f the act sh all be taken 
b y  the independent contractor 
and not b y  the G overnm en t.”

H ere I w ill stop. This proviso ta lks 
o f a con tract b etw een  governm ent and 
an independent contractor. T he g o v ­
ernm ent and the contractor can  enter 
into a n y  contract betw een  them selves, 
but the th ird  person should not be 
ex p ected  to be bound b y  th e ir  con­
tract. B etw een  them selves th e y  m ay 
agree th at i f  an y tort resu lts in  th is
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m anner, the con tractor w ill  b e  liab le; 
i t  w il l  b e  l ik e  an in d em n ity  clau se; 
th e contractor, m a y  in  e v e r y  contract, 
in d em n ify  th e  go vern m en t fo r  a n y  
lo ss  o n  accoun t o f th e  d e fa u lt o f  Jhe 
con tractor. B u t so fa r  as th e  in ju re d  
p a r ty  is concerned, h e should  n ot b e  
restrain ed  fro m  reco verin g  it  fro m  
an yb od y.

M R. C H A IR M A N : T h is provision
stip u lates th at the th ird  p a rty  gets his 
dam ages o n ly  from  the in depen den t 
contractor.

SH R I S A H A R Y A : T h is  is w h a t it 
says. M y ob jection  to  th a t is  this. I f  
yo u  restrain  a th ird  p a rty  on accoun t 
o f a contifcct b etw e en  th e  go vern m en t 
and th e contractor, th a t m a y  am ount 
to  d en yin g  h im  ju stice. H ie  go v e rn ­
m en t can  a lw a y s PHt a c lau se in  th e  
contract. It is a lw a y s  possible fo r  th e  
go vern m en t to p u t in th is c lau se in  
e v e r y  contract. T h a t m eans th a t in  
no case w ill  the p r iv a te  person w h o  
is in ju red  b e ab le  to h a v e  recourse to  
co u rt again st th e govern m ent.

M R . C H A IR M A N : H ow  does h e 
lose? He gets from  th e contractor.

SH R I S A H A R Y A : T h e  con tractor
m ay b e a p e tty  contractor. H e m a y  
be th ere to d a y  b u t m a y  n ot b e  th e re  
tom orrow . H e is b ound o n ly  to th e 
govern m ent; h e  is bound to in d em n ify  
th e governm ent.

M R. C H A IR M A N : T h e  th ird  p a rty
c&n go to th e court and cite th e  con ­
tracto r  as th e person responsible.

SH R I S A H A R Y A : Suppose I am  th e 
in ju red  p a rty  and ‘A* is th e contractor 
w h o  is ca rry in g  out th e  w o r k  fo r  g o v ­
ernm ent and ‘B ’ the govt, is the 
second defendant. Suppose I file a 
su it again st th e  con tractor and th e 
governm ent. I f  th is proviso  rem ains, 
th e d efen d an t ‘B ’ w ill  com e and say, 
“W e h a v e  agreed  th at th e govern m ent 
w ill  not b e liab le; so, y o u  cannot sue 
th e  govern m en t” . T h a t is n ot a  fa ir  
proposition. I t  is a t th e m ost an in ­
d em n ity  c la u se  b etw een  th e  go vern ­
m en t and th e  contractor, b y  v ir tu e  o f

w h ich  th e go vern m en t m a y  be a  cue
to reco v e r to e  dam ages fr o m  th e 
con tm ctor. B u t w h y  should  I be p r e ­
ven ted  from  cla im in g from  the G o v ­
ernm ent?

So, so fa r  as the in ju red  p a r ty  is 
concerned, should th e statute say, 
‘No, y o u  can not p roceed  a gain st th e 
go vern m en t b ecau se th e  go vern m en t 
an d  th e  contractor h a v e  agreed  th a t 
th e con tractor alone is liable*? Should  
P a rlia m en t sa y  so? I subm it th a t th e 
P a rlia m en t should  say: w h a te v e r  is 
th e  con tract b etw een  th em selves— th e 
con tractor m ay in d em n ify  th e  g o v e rn ­
m en t— if  an in d iv id u a l citizen  is in ­
ju re d , h e  should b e able to  cla im  
dam ages fro m  either.

M R. C H A IR M A N : B u t th e  a ct is 
done b y  th e contractor. T h e g o v e rn ­
m ent does not act; it o n ly  enters into 
a  con tract w ith  th e  contractor.

SH R I S A H A R Y A : W e are d ealin g 
w ith  cases o f independent contractors 
w h o  w o rk  on b eh a lf o f governm ent.

MR. C H A IR M A N : B u t th e act itse lf 
is done b y  the contractor.

S H R I S A H A R Y A : T h e  B il l  seem s to 
co ve r th e types o f cases w h ere  go vern ­
m en t m a y  also b e liab le  th o u gh  th e 
a c t  is done b y  th e  contractor. T h e re ­
fore, I am  b efore th e C om m ittee on 
this clause.

MR. C H A IR M A N : T hese are  cases
in  w h ich  you  cannot go so far.

SH R I SH R I C H A N D  G O Y A L : I
th in k, the w itn ess is  su ggestin g  d e le ­
tion o f th is proviso.

SH R I S A H A R Y A : I am  suggesting 
on ly  deletion  of the proviso. T he 
question  is w h a t should b e  th e  p o licy  
o f th e  govern m ent. Should  th e in ­
ju re d  p a rty  b e d eb arred  from  cla im ­
in g  fro m  the govern m en t although th e 
govern m ent m ay reco ver from  the 
contractor?

SH R I M. Y U N U S  S A L E E M : T h e
C om m ittee w ill g iv e  due consideration



19
to y o u r suggestion.

SH R I B H A T IA : In clause 3 (v ) you  
w a n t th e deletion  o f th e w o rd  'abso­
lute*. I th in k  it  is a d ra ftin g  m atter 
and  w e  can consider it.

SH R I S A H A R Y A : I f  it is  th e d u ty  
o f  G overnm en t, then it n eed n ot be
an absolute duty.

SH R I B H A T IA : W hat is the e x istin g  
position? Is it not absolute? I am  
on ly  re itera tin g  th e  ex istin g  position 
of law .

SH R I K R IS H N A  K A N T : W hen  it is 
absolute even  now, w h y  do you  w a n t 
to lessen the d u ty  o f G overnm en t?

SH R I S A H A R Y A : I fe e l th at i f  yo u  
q u a lify  the w ord  ‘duty* b y  th e  w o rd  
‘•absolute’, it w ou ld  m ean reducin g the 
lia b ility  of G o vern m en t to  som e e x ­
tent.

SH R I B H A T IA : I am only re ite ra t­
in g  the present position.

SH R I S A H A R Y A : T he w ord  ‘a b so­
lute* duty, as I fou n d  in  som e E n glish  
decisions, re a lly  cam e in  in  this w a y . 
T h ere is a decided case w h ich  I can  
show  yo u  afterw ard s. A  p a rty  w o r k ­
in g in  a fa c to ry  w h e re  som e w ood w a s 
being processed go t in ju red  b y  & piece 
of w ood fly in g from  the m achine. 
T h at p a rty  b rou gh t a suit against 
G overnm en t. T h e case w as put on 
this basis that th e in ju ry  had been 
caused to her on account o f the 
m achin e not h a vin g  been kep t in  p ro ­
per order, because o f w h ich  th e p iece 
of w ood had flow n an d  h u rt her. T h e  
H ouse o f L ords decided th a t th ere w as 
a lia b ility  under th e F actories A c t— I 
th in k  it w a s th e  F acto ries A c t— fo r  
keep in g the m achine in  such a condi­
tion th at an y person m ovin g n ear it 
w o u ld  not be a b le  to  touch the 
m achine. T h e H ouse o f L ord s said  
th at th e y  t e d  com plied w ith  th a t 
sta tu to ry  law , and there w a s no abso­

lu te  lia b ility  fo r  those p eople a p a rt 
from  the sta tu to ry  la w  to  en sure th a t 
n othin g w o u ld  fly  from  th e  m achin e 
and h u rt som ebody outside.

T h e distin ction  m ade th e re  . r ,. w a s 
this. O ne is th e sta tu to ry  la w  under 
w h ich  y o u  co ve r th e  mfechine or k eep  
th e  m achin e in  su ch  a  w a y  th at no 
person  w o u ld  b e  a b le  to  tou ch  it 
w h ile  w a lk in g  n ear th e m achine. T h e  
H ouse o f L o rd s said  th a t th at d u ty  
had  been com plied w ith ; i f  th e y  had  
n ot com plied  w ith  that, then  com ­
pensation  could  be claim ed accordin g 
to law . Then, th e y  said  th a t th e re  
w a s no absolute d u ty  a p art from  that, 
n am ely  keep in g  th e  m achin e in  such 
a w a y  th at nothin g w o u ld  fly  off 
fro m  it  and h u rt an yb ody; and, 
th erefore , th e  cla im  w as disallow ed. 
I f  you  w a n t th e  sam e th in g to h a p ­
pen h ere also, then  y o u  m a y  put in  
the w ord  ‘absolute*.

SH R I K R IS H N A  K A N T : Y o u  w a n t 
to lessen  th e  lia b ility  o f G overnm en t, 
b y  om itting th e w o rd  'absolute*.

SH R I S A H A R Y A : I w a n t to in ­
creased th e lia b ility  of G overnm en t. 
I f  y o u  om it th e w o rd  ‘absolute*, th en  
it m eans m ere duty.

SH R I S R IN IB A S  M ISH R A : D o y o u  
k n o w  o f a n y  leg islation  un der w h ich  
G o vern m en t h ave  a b so lu te  d u ty  to 
en sure safety?

SH R I S A H A R Y A : I cannot te ll you  
offhand.

SH R I B H A T IA : In clause 3 (v) you  
w an t th e deletion of th e  w o rd  a b ­
solute’. I th in k  it is a d ra ftin g  ira t-  
te r  and w e  can consider it.

SH R I S A H A R Y A : It is the d u ty
o f G overnm en t, then it need not be 
an absolute duty.

SH R I B H A T IA : W hat is the ex istin g 
position? Is it not absolute? I am 
o n ly  reitera tin g  the ex istin g  position 
o f law .
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S H R I K R IS H N A  K A N T : W hen it 
is  abso lu te  even  j)ow, w h y  do yo u  
w a n t to lessen th e d u ty  o f G o v ern ­
m ent?

~ S H R I  S A H A R Y A : I fee l that if  you  
q u a lify  th e  w o rd  ‘d u ty ’ b y  the w ord  
'absolute', it w o u ld  m ean reducin g the 
lia b ility  o f G overn m en t to som e e x ­
tent.

SH R I B H A T IA : I am o n ly  re ite ra t­
in g the present position.

SH R I S A H A R Y A : T h e w ord  ‘abso­
lu te ’ duty, as I found in som e E nglish  
decisions, re a lly  cam e in  in  this w a y. 
T h ere is a decided case w h ich  I c*an 
show  you  afterw ard s. A  p arty  w o r k ­
in g in a fa c to ry  w h ere  som e w ood 
w as bein g processed got in ju red  b y  
a p iece of w ood fly in g  from  the 
m achine. T h at p a rty  brought a suit 
against G overnm en t. T h e case w as 
put on this basin that the in ju ry  had 
been caused to niin on account of the 
m achine not h avin g been k ep t in p ro ­
p er order, because o f w h ich  the 
p iece o f w ood had flow n and h u rt 
him . T h e H ouse o f L ords decided 
that there w as a lia b ility  under the 
I^actorios A c t— I th in k  it w as the 
Factories A ct— fo r  keep in g  the 
m achine in such a condition that an y 
person m oving n ear it w ou ld  not be 
able to touch the m achine. The 
H ouse of L ords said th at th ey  had 
com plied w ith  that statu tory  law , and 
th ere w as no absolute lia b ility  fo r  
those people apart from  the statu tory  
7a w  to ensure that nothing w ou ld  fly  
from  the m achine and h u rt som ebody 
outside.

T h e distinction m ade there w as this. 
O ne is th e sta tu to ry  la w  under w hich 
you  co ver the m achine or keep  th e 
m achine in such a w a y  th at no p e r­
son w o u ld  be able to touch it w h ile  
w a lk in g  n ear the m achine. T he 
H ouse o f L ord s said th at th at d u ty  
had been com plied  w ith , if  th ev  had 
not com plied w ith  that, then com pen­
sation could -be claim ed according to 
law . Then, th e y  said that th ere w as 
no absolute lia b ility  apart from  that.

n am ely  keep in g the m achine in  su ch  
a w a y  th a t n othin g w o u ld  fly  off fro m  
it and h u rt an yb od y; and, th erefo re , 
the cla im  w as disallow ed. I f  y o u  
Want the sam e thin g to happen h e re  
also, then you  m ay put in the w o rd  
‘abso lute’ .

SH R I K R IS H N A  K A N T : Y o u  w a n t 
to lessen the lia b ility  o f G overn m en t, 
b y  om itting the w ord  ‘absolute*.

SH R I S A H A R Y A : I w a n t to in ­
crease the lia b ility  of G overnm en t. I f  
you om it the w ord  ‘absolute*, then it  
m eans m ere duty.

SH R I S R IN IB A S  M ISH R A : Do y o u  
k n ow  of any legislation  under w h ich  
G overn m en t h a ve  absolute d u ty  to  
en sure safety?

SH RI S A H A R Y A : I cannot te ll y o u  
offhand.

SH R I S R IN IB A S  M ISH R A : G o v ern ­
m en t cannot ensure it; it is the d u ty  
of the fa cto ry  to ensure it.

MR. C H A IR M A N : I th in k  the d u ty  
of G overn m en t is em phasised b y  th e  
addition o f the w ord  ‘absolute*.

SH R I S A H A R Y A : In m y resp ectfu l 
subm ission, it m eans ju st the con­
trary , th at is, the d u ty  to m ain tain  
it and to ensure sa fety  is not b y  itse lf 
enough to entail liab ility , but th e re  
m ust b e an absolute d u ty  to e n ta il 
liab ility .

MR. C H A IR M A N : Y o u  w a n t it to b e  
statutory  duty?

SH RI S A H A R Y A : I w o u ld  be satis­
fied i f  the w ord  ‘absolute* is deleted. 
T h e  phrase ‘d u ty  to en sure’ is q u ite  
enough.

SH RI K R IS H N A  K A N T : T he exa m ­
ple th a t yo u  h a ve  g iven  shows th at 
the w ord  ‘absolute* is necessary here.

SH RI B H A T IA : Y o u  are d ep a itin g  
even from  the E nglish  law .
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SH R I K R IS H N A  K A N T : If the 
w o rd  ‘abso'ute* is  not there, then 
G overn m en t can escape the lia b ility  
sa y in g  th at th e d u ty  is not absolute. 
I f  the w ord  ‘absolute* is there, then 
G overn m en t cannot escape th e ir  lia ­
b ility . So, I th in k  it  is b etter to r e ­
tain  the w ord  ‘absolute*.

SH R I B R IJ  B H U S A N  L A L : In  su b ­
clau se (v) tow ards the end the 
ph rase is ‘w ith  that d u ty ’. T here, the 
w o rd  ‘absolute* is not there. So, w h y  
are you  em phasising the deletion o f 
the w ord ‘absolute*?

SH R I S A H A R Y A : It m eans the
sam e d u ty  as ta 'k e d  of earlier, th at 
is, absolute duty.

SH R I B R IJ  B H U S A N  L A L : S u p ­
pose any d u ty  is im posed b y  the 
A cts  w h ich  are in force and nothing 
n ew  is going to b e added. Then, 
w h ere  is the objection?

SH R I S A H A R Y A : Supposing under 
a statute today there is an abso lu te  
d u ty  to  do this, w ill  G overn m en t b e
absolved from  the liab ility?

SH RI SH R I C H A N D  G O Y A L : It
w ould  not h a ve  a n y  lia b ility  in th at 
case.

SH R I S A H A R Y A : In clause 4 I w an t 
the w ord  ‘b y  la w ’ at page 3? lin e 34 
of the B ill to be deleted.

If th ere is any du ty  atta ch in g  to 
the ow nership, possession or occupa­
tion or control o f the property, it 
should en tail a liab ility . I do not
w an t the w o rd  ‘b y  law* at an y tim e
to be in terpreted  as if  it w a s b y  sta ­
tu to ry  law . In m y resp ectfu l subm is­
sion, therefore, it w ould be sa frr  to 
d elete the w ords ‘b y  law*, and the 
effect w ill be the same. I f  the w ords
‘b y  law* are retained, then it m ay
raise som e doubts som etim e that *t 
m ay m ean statu tory  law . In that case 
unless th e statute provides to that 
effect, the lia b ility  w ill not be there.

SH R I B H A T IA : L a w  m eans law
p revailin g . E ven  the judgm en t of the

Suprem e C ourt is la w  under th e  
C onstitution.

SH R I S A H A R Y A : I am  sure it is 
so.

SH R I S R IN IB A S  M ISH R A : W e
ih o u ld  gay b y  law , custom  usage.

SH R I B H A T IA : M ay I quote to you  
the re leva n t provision  m tfte C row n  
P roceedin gs A c t o f 1947? I am r e fe r ­
r in g  to section 2 re latin g  to the lia b il­
ities o f  the C ro w n  un der torts, w h ich  
provides that sub ject to the provisions 
o f that A ct, th e C ro w n  shall be su b ­
ject to a ll those liab ilities to w h ich  
if  it w ere  a p riva te  in d ivid u al or fu ll 
agent it w ould  be subject.

Then, I com e to the question o f 
prop erty. There, the provision  is:

“ In respect o f any breach of 
those duties w h ich  a person owes, 
in respect of a n y  breach of the 
duties attached at com m on la w  
to th e ow nership, occupation*, 
possession. . . .**.

S H R I S R IN IB A S  M ISH R A : ‘C om ­
mon law* m eans usage and custom  
also.

SH RI B H A T IA : If  you w ant to e x ­
tend the difinition of the term  'la w ' :o 
w h at is stated in th e C on stitution , 
and p rovide th at la w  includes custom, 
usage etc. w e  can consider that point.

SH RI K R IS H N A  K A N T : I f  the
w ords are rem oved, is th ere any 
harm ?

SH RI B H A T IA : R em oval is not
good. It w ill be enhancing our liability  
in torts.

It m a y be b y  contract or it m ay  
be b y  an yth in g else. W hat I am  sa y ­
in g is that it should be b y  law . I f  
the apprehension is that la w  m eans 
statu tory  law , then w e  can consider 
w h eth er w e  eould define la w  as in 
the Constitution, to include custom  
usage etc. B u t I  am a fra id  w e  can n ot 
om it those w ords. (Folld. b y  R)
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S H R I S A H A R Y A : “B y  la w ” seem s
to  b e p u ttin g  a lim it; it  w o u ld  be 
m ore in  keep in g  w ith  th e  B ritish  
statu te  i f  y o u  rem ove th e  w o rd s ‘b y
la w \

I sh a ll n ow  tu rn  to th e proviso  in  
c lau se 4. I w a n t th e fo llo w in g  to be 
su b stitu ted  a fter  the w o rd s ‘in re s­
pect o f a n y  .. period ’ i n , t h e  .proviso: 
‘4a fter the G o v ern m en t has acq uired  
kn o w led g e o f such vestin g, and is not 
p rev en ted  b y  reasons b eyon d  its  con ­
trol from , in  fact, ta k in g  possession 
or control o f a n y  such p rop erty, or 
en terin g into occupation  th ereof.”

T a k e  the case o f th e evacu ee p ro ­
p e rty  w h ich  vests in  th e G overnm en t. 
T h ere  m a y  b e  som e b u ild in gs in  a 
d ilap idated  condition. I f  it is le ft  to 
the G overn m en t to determ in e the 
point o f tim e fro m  w hich  th ey  w ill  
take the responsibility, th e y  m ay 
postpone the tim e u n til it suits them. 
In the m eantim e, it m ay  cause dam ­
a ge to som ebody. I f  a  p rop erty  vests 
in G overnm en t, it is th e d u ty  of G o v ­
ernm ent to  look a fter it. T h ere m ay 
b e som e prop erty, say in  th e eastern  
b order w hore the G overn m en t m ay 
not be able to ta k e  ch arge o f the 
property. B u t in oth er cases, w hen  
the G o vern m en t kn ow s about its 
bein g vested  w ith  th e p rop erty, it 
should ta k e  th e resp o n sib ility  for th e 
sa fety  o f the persons w h o m ay be 
hurt b y  it. T h e am endm ent I h ave 
suggested  w ou ld  m eet the objection  
raised.

SH R I S R IN IB A S  M ISH R A : W hich
of these term s is w id e r— exercise  
control over or h avin g control of.

SH RI S A H A R Y A : I th in k  ‘havin g 
control o f  is w id er th an  ‘exercise con ­
tro l over’ I n ow  turn  to  clause 10 
w h ich  deals w ith  exem ptions. T here 
are tw o things here. O ne condition 
is that at the tim e th e th in g  suffer­
ed b y  that other person— w hom  w e 
shall ca ll B — he eith er is on d uty 
as a m em ber o f th e arm ed fo r c e s .. .  
T h e second condition is this. G o v ­
ernm ent certifies th at S 's  sufferin g 
th a t th in g has been  or w ill  be tr e a t­

ed as a ttr ib u ta b le  to service. . . . L e t  
m e deal w ith  su b -clau se (b) first. I f  
a certificate issu ed  b y  th e  G o v e rn ­
m en t is produced, jt)ie su it w il l  n ot 
lie; it w il l  b e dism issed. W e do not 
kn o w  h ere w h a t in ju r y  m a y  be cau s­
ed  to a p erso n  or w h a t benefit h e w ill  
g e t un der th e schem e o f the aw ard. 
In  e v e ry  case w h ere  in ju r y  is caused, 
say, fo r  in stan ce in  a fa c to ry  or som e­
w h ere, the certificate should state 
w h a t he is going to get. T hen  the 
court w ill  be ab le  to consider, in  
a w ard in g  dam ages, i f  a n y  person w as 
in ju red . T h e  effect o f the presen t 
lan gu a g e isr i f  th e  certificate does not 
g iv e  the exte n t o f benefit h e  is going 
to get un der th e aw ard, then  the 
court is precluded, m ere ly  on seeing 
the certificate th at he is go in g to get 
som e benefit, fro m  considering 
w h eth er he is en titled  to an yth in g 
m ore than th a t or not. A  certificate 
w ill  resu lt in  th e  d ism issal of th e 
suit even  i f  it  is produced on the 
last day; w hen  th e G overn m en t m ight 
appear to b e losin g th e case even  in 
appeal. T h e m om ent the certificate 
is produced th at h e  is go ing to get 
th e benefit o f th e m easure, th e suit 
w ou ld  b e dism issed. T h a t is one th in g 
about sub-clause (b) i f  the lan guage 
rem ains as it is.

SH R I B H A T IA : A r e  y o u  a w a re  o f
an y  d ifficu lty  w ith  regard  to this, in 
England?

SH R I S A H A R Y A : I am  not aw are 
of an y case, b u t I th in k  since w e  
are fram in g our la w s now, w e  m ight 
consider w h at w e w ou ld  lik e  to m ake 
in the lig h t of w h a t I h a ve  pointed 
out. This is regardin g sub-clause (a).
I f  you  read  it along w ith  the rest, 
w h a t do w e  find? C lause 10(1) (a) 
reads lik e  this:

“ (a) at the tim e the th in g is 
suffered b y  theft other person he 
eith er is on d u ty  as a m em ber 
o f the arm ed forces o f the U nion 
or as a  m em ber o f th e p o lice  force 
or, though not on duty, is on a n y  
land, prem ises, ship, a ircra ft or 
veh icle  fo r  th e tim e b ein g used
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fo r  the purposes o f th e arm ed fo r­
ces o f th e U nion, or,” .

and so on. Then, le t  m e read  su b ­
clau se (3) on the n e x t page, .vhich 
says:

“ T h e G o vern m en t or an officer 
a u th orised  b y  th e  G o vern m en t in 
th is b eh alf, i f  satisfied th at it is 
the factr—

(♦a) th at a person w as or w as 
not on a n y  p articu lar occasion 
on d u ty  as a m em ber o f *he 
arm ed forces o f th e U nion oc 
as a m em ber of a po lice  force; 
or

(b) that at a n y  p a rticu la r  
tim e a n y  land, prem ises, ship, 
a ircraft, veh icle , equipm ent or 
supplies w as or w as not or 
w h ere  or w e re  not used fo r  the 
purposes o f those forces or th at 
fo rce ,”—

B oth these conditions are covered  —

“ m ay issue a certificate c e r tify ­
ing that to be the fact; and any 
such certificate shall, fo r  th e  p u r­
poses o f this section, be conclu­
siv e  as to the fa ct w h ich  is certi­
fied.”

T herefore, readin g a ll these together, 
it m eans that both these conditions 
depend on a certificate from  th e 
G overnm en t. Thus, u n der these tw o  
clauses, i f  eith er o f the certificates is 
issued, the lia b ility  w ill  not entail, 
and the court cannot do anythin g. The 
certificates are le ft  com pletely  to the 
d iscretion  of th e G overnm en t. R e ­
gardin g lia b ility  also, th e cou rt w ill  
not k n o w  h ow  m uch th e m an is going 
to get b y  aw ard. So, I subm it th at 
although this m a y  b e  on th e  lines of 
th e E n glish  statute, still, this creates 
a difficulty. In fact, I do not find in 
the E nglish  statute an yth in g about 
clause 3.

SH R I B H A T IA : Therft, the w ord  is 
"A d m ira lty ” . Supposing that it is “ a 
fttct th at a person w as or w as not on 
• n y  p a rticu la r occasion on d u ty  as a

m em ber o f th e arm ed forces of th e 
C ro w n 9’ etc., “m a y  Issue th e  certificate
c e rtify in g  to th e fs c t  th at an y such 
certificate sh all fo r  the piirtxwes o l 
th is section be conclusive.*’ T h is sa n c ­
tion relates to th e  arm ed forces.

SH R I S A H A R Y A : T h e difficulty
w h ich  I pointed out w a s b eyond the 
E n glish  statute. T h e  L a w  C om m is­
sion h*as recom m ended th at th e E n g­
lish  law  as it is n ot sufficient for our 
ow n  purposes. It is fo r  y o u  to con­
sider w h a t la w  w e  should have. 1 
th in k  th e lan gu ag e in  which this Bili 
is drafted  in th is c lause w ill  create 
d ifficulty  fo r  the in ju red  inasm uch as 
th is certificate w ill th ro w  out the 
suit at a n y  stage. T h erefo re  it is 
th at I  htove sub m itted  m y rem arks in 
relatio n  to clau se 10.

M E. C H A IR M A N : In y o u r  rem arks,
I h a ve  not com e across even  one in ­
stance w h ere  y o u  h a v e  appreciated  
th e d ifficu lty  o f the G overnm en t.

SH R I S A H A R Y A : I f  I m a y  say  so,
I am  n ot ta lk in g  as a la w y e r, b u t as 
a citizen, I am  try in g  to assist the 
leg is latu re in m akin g prop er law s.
I appreciate th e  d ifficu lty  o f  th e G o v ­
ernm ent also.

Clause 12

I k n o w  th ere  is  a  sim ilar 
clause in the E n glish  statute. B u t m y 
subm ission is this. T h is is  a m atter, 
as the Suprem e C ou rt has said, w h ich  
can b e  traced  b ack  to th e E ast Tndia 
C om pan y days. T h e first case w as in  
1962. A t  th at tim e, it w as suggested  
that the te w  should be m odified and 
some guidance should b e g iven  b y  the 
legislature. A  B ill  w as introduced in 
19G5 and it lapsed. This has come 
up  now. F o r pendin g cases w h ere  
the parties h a ve  suffered a lrea d y  and 
w ho m a y  h a ve  a lrea d y  filed th e ir  suits 
a n d  a re  try in g  to get relief, i f  the 
court fee ls that in v ie w  o f  th e p ro v i­
sion w h ich  you  have passed u ltim ately  
the m an is lik e ly  to get som e relief, 
w h y  debar the m an from  gettin g  it? 
T herefore, I  subm it th at th is A c t 
should b e  retrospective.
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S H R I S H R I C H A N D  G O Y A L : Is ?t 
th e  ge n e ra l p o licy  to  sa ve  th e  cases 
w h ic h  h a v e  a lrea d y  been in stitu tec, 
to  determ in e and decide accordin g to 
th e  la w  under w h ich  th e y  w e re  n sii- 
tuted?

SHRI BHATIA: He says the
existin g  la w  m igh t be m ore b en e­
ficial.

SH R I S R IN IB A S  M ISH R A : H ave
you  heard  o f R a lia  R am ’s case in 
M eerut? D o y o u  th in k  th ere should 
be som ething in th is B ill  itse lf to  
p ro vid e fo r  som e re lie f fo r  such p eo ­
ple  as R a lia  Ram ? P erh ap s for tnut 
reason th e  S u p rem e C o u rt suggested  
th at th e re  should b e som e leg islation  
to  p ro v id e  fo r  such cfeses.

SH R I S A H A R Y A :' T h a t case *ras 
decided again st th e  p a rty  on account 
o f the act b ein g o f a so vereign  n ature. 
T h e H ead C on stable m isappropriated  
the gold. H e arrested  som ebody and 
cau gh t hold  o f th e gold  a n d  then 
m isapprop riated  it and w en t a w ay . 
T h e  cou rt foun d great difficulty in r e ­
je c tin g  the claim . T h e y  said  th at u n ­
lik e  th e case w h ich  arose in R a ja s­
than — I do not w an t to go into the 
details o f it— here it w as a d ipect, 
sovereign  act o f th e State, and th e re­
fore, the court fe lt  that in v ie w  o f the 
position of the la w  w h ich  existed  from  
the tim e o f the E ast In dia C om pany, 
th ey could not gran t re lie f. T h e 
court said  th at it is tim e that w e  laid  
dow n a proper law . I f  I m a y  s»y 
so, this is the la w  w h ich  is :iow  
bein g m ade fo r  m eetin g th is k in d  of 
cases.

SH R I K R IS H A N  K A N T : T h e ques­
tion is, w h eth er th e presen t B ill as 
has been d rafted  w ill  g iv e  r e lie f  to 
such persons.

SH R I S A H A R Y A : I  h ave m ade m y 
suggestions on th e  clauses o f th e 
B ill. So fa r  as I can  see, th e present 
la w  m akes no distinction b etw een  »a 
sovereign  act and a non-sovereign  act. 
In a case lik e  the one th e hon. m em ­
b e r  m entioned, the present la w  w ill 
g iv e  relief.

SH R I S R IN IB A S  M ISH R A : In you r 
in terp retation  o f c lau se 3 (b) (1) h a ve  
you  ta ken  in to  consideration  the de­
finition o f ‘In d ep en d en t co n tracto r” 
g iv en  in clause 2 (d )?

SH R I S A H A R Y A : Y es.

S H R I S R IN IB A S  M ISH R A : W ill y o u  
agree i f  i t  is suggested that cases
com ing un der clause 3 (b) (i) w iil no 
lon ger be indepen den t contractors ac­
cordin g to th e definition, w h en  G o v ­
ernm ent assum es control?

SH R I S A H A R Y A : So fa r  as the 
definition is concerned, I read  it as 
te llin g  us w h a t the leg is la tu re  con­
siders to be an indepen den t con trac­
tor, i.e. “a person w h o  contracts to  
do an act fo r  the G overn m en t but w h o 
in doing the act is n ot un der th e o r­
der or control o f the G o v ern m en t” . 
T h is is the n atu re o f the person w ith  
w h om  G overn m en t has to deal. W hen 
w e com e to clause 3(b) (i), w e  p ro­
ceed to th e subsequen t even ts, a fter 
th e con tract has been m ade w ith  tn is 
kin d  o f person. W hen a to rt occurs, 
the question  first o f a ll w il l  be, is h e  
an indepen den t contractor? T h a t 
w ill  be a n sw ered  b y  referen ce to the 
definition. Then  the subsequent 
question  w ill  be w h o is liab le  fo r  ih e  
tort? A t  th at stage w e  com e to su b ­
clause (i) and w e. h a ve  to see ho 
is exercisin g  control o v er his action 
w h ich  has resu lted  in tort. I  do not 
see a n y  clash  b etw een  the tw o.

SH R I S R IN IB A S  M ISH R A : Jf G o v ­
ernm ent has assum ed control, w ill  
th at contractor rem ain  an independent 
contractor accordin g to th a t defini­
tion?

SH R I S A H A R Y A : Y e s  according to  
me. It does not depend upon the h a p ­
pen in g of the even t. F irst w e  h a ve  
to see w h eth er he fa lls  w ith in  the 
definition of ‘independent con tractor’ . 
Then, w h a t happens under su b -clau se
(i) is a d ifferen t m atter.

SH R I K R IS H A N  K A N T : W hen
G overn m en t exercises control, does 
he rem ain  an independent contractor?
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SH RI S A H A R Y A : H e w as an  in ­

dependent contractor w h en  the con­
tract w as en tered into. Then, as I 
have suggested, G overn m en t g ra d u a l­
ly tak es o v er  th e p erfo rm an ce of the 
contract or even  p a rt perform ance.

SH RI S R IN IB A S  M ISH R A : T h ere 
is som e m isun derstan ding in te im in o- 
logy. I t  saya “ assum es con tro l o f  th e 
act” . A c t  m eans construction  o f the 
building. W hen G overn m en t assum es 
control o f the construction  w o rk , w ill 
the contractor rem ain  independent?

SH R I S A H A R Y A : T h at w as the
first d ifficu lty  I h a ve  pointed out m 
m y note. The lan gu age is not clear.

SH R I S H R I C H A N D  G O Y A L : D on 't
you  th in k  he w ill  cease to b e an in ­
dependent contractor as soon as the 
G overn m en t takes p a rtia l or fu ll con ­
trol o f the act w h ich  is b ein g done b y 
him ?

SH R I S A H A R Y A : To the tx te n t
G overn m en t is ta k in g  o ver control, 
th e contractor’s resp o n sib ility  ceases 
to be ex c lu sive  and to th at exten t 
G overn m en t m ust ta k e  responsibility.

SH R I B H A T IA : H ow  can yo u  sp lit 
up con trol lik e  that?

Suppose yo u  rem ove this c lause and 
G overn m en t assum es control o f an y 
nature. T h ere  is  no indepen den t con­
tractor.

SH R I S A H A R Y A : I do not agree. 
In  the exsample I gave, G o vern m en t 
takes control o f th e b u ild in g a t the 
end of Ju ly . G overn m en t should be 
responsib le even  b efo re  Ju ly , w hen 
th e y  take control of p a rt o f the b u ild ­
in g in  M arch  or A p ril.

SH R I K R IS H A N  K A N T : W il1 yon  
send those am endm ents?

SH R I S A H A R Y A : Y e s; I w ill pass 
them  on to the L o k  Sabha S e c re ­
tariat.

SH R I SH R I C H A N D  G O Y A L : 
T h an k  you. T h e com m ittee has been  
v e ry  m uch benefited b y  y o u r evidence.

SH R I S A H A R Y A : T h an k  you. T his 
is an im portant w o rk  w h ich  the leg is­
latu re  is doing an d  I am  o n ly  try in g  
to assist.

(T he w itness then  w ithdrew )

( The Com m ittee then  adjourned)
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S e c r e ta r ia t

S h ri M. C. C h a w la — D eputy  Secretary .

W it n e s s e s  e x a m in e d

Federation of A ll  India Foodgrain D ealers9 A ssociation , D elhi 

Sp okesm an :

S h ri B han i R am  G upta, G enl. S ecretary , Foodgrain  D ealers’ A ssociation.

(T h e w itness was called  in)

M R. C H A IR M A N : In troduce
you rself.

W IT N E SS : I am  B h an i R am  G upta, 
G en eral S ecretary , F ederation  of A ll  
India Foodgrain  D ealers ' Association.

M R. C H A IR M A N : Do you  fo llo w  
E nglish?

SH RI G U P T A : I w ould  lik e  to sp eak 
in H indi.

MR. C H A IR M A N : B u t y o u  can 
fo llo w  E nglish. I sh all read  out to 
you  the D irection  of Sp eak er: “ W here 
w itn esses appear before a C om m ittee 
to g iv e  evidence, the C hairm an  sh all 
m ake it c lear to the w itn esses that 
th eir evid en ce sh all be treated  as 
pub lic and is liab le  to be published, 
unless th ey  sp ecifically  desire th at a ll 
or an y part of the evid en ce tendered  
b y  them  is to be treated  as confiden­
tial. It shall, h ow ever, be exp la in ed  
to the w itnesses th at even  though 
th e y  m ight desire th eir evidence to be 
treated  as confidential such evidence 
is liab le  to  be m ade a va ila b le  to  the 
m em bers of P arliam en t.”  Do you  
fo llow ?

SH R I G U P T A : Y es. I lik e  to sp eak  
in Hindi.

MR. C H A IR M A N : Y o u  can sp eak
in  Hindi.

SO M E  HON. M E M B E R S: It is
b etter if  he speaks in E nglish, or at 
least a tran slation  is m ade into 
E nglish, so th at w e  can fo llow ,

MR. C H A IR M A N : He can speak in 
Hindi. It m ay be tran slated  into 
E nglish.

: TO ir
sflw fa qft ^  ^

if m w  % f^r

s w r f t  *w m r ) ^  ?fr
far Ttf>r srmr ? t  to
3*1** * p i  f P  f  I

if 15
qtw f w  t̂ r

if I %5RT
slw 'srtr ^ sfsrcr sfa
% fw ro
fa *racr trfsPRRT SfHT-

f̂ TT »PTT fâ TT jpri |

TOt srra  ir irt
fao gft ^  ^ f t  *ft w r r

%• f w  w  %f*FT
$Jtf fofT I m fr 

f w t  srsr 67 Jr sft° 
WWH, sftfa I
■ft % k W R  f w — ^  qfa- 
îrm vnrr̂ x—fa stto?

|[ %fa*T 5f5RT ^ xpfat 6 - 7 fipT 
% 3TK f«RT ^TT^T
f^TT I ?»ft ?TT| ^  feFfft

| I

«ft $3$ fatft
if far ^  faJTT 1PJT ?

•it »p.f : ^ f t  fatft *r«ratf ir 
far f a r t  i i ^r% ift
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«TT fa SKKTd *T 5̂T fa*TT T̂Ttr XHTT
5 f t  f w r r f i  m t *  ^ T T ^ f  f  i M v t

3 * W t  5T?f fa « rT  *m T  I

«ft t t ?  fc«nr n m  : # *nm?rc 
$ fa w ?  iTftar % fkvrv *t tot 
f̂ TT i ff swtt ’STT̂TT f  ft? 
3 ft « f ^ T  f W v  J f  n t  t  ^ r %

•dH*l>l ^t *(W!  ̂ T̂T ÎrTT  ̂*TT »fift 
m r |? JT$r t̂ar | <ft ?? w
i t  w t  « m r s r T  =arr^r,

?[*f i

¥ (  : 5 *T  5f ^ T T T T

r^K  ^  | fa ?*r fa?*r t t  fa?r %m 
<rnr ^ t  » tc t ?ft ^ft f a f o s R T  f  

m *  tit*  q r  f a f 5 R * r  v ^ r € t  %■ 

i f t  m & n  t  t t  f S T T . ^ H  ^ m r  « f t r  

'T T  f t * f  I w  Wt
qsr | fa f̂t *niTr ' ? ?fhc 3ft *frt 
< trt ^ R *r r  ^ t t ^ t t  V F r p f r  $ < «ti 
^ r r  | ,  f w f t  qRT-TT ^ T f r U  £  q r  

f^s | i %tt ^  #  r̂mr | 
%fa  ̂ tpt *r '*nr ann T^n | fa 
? p r  ^ r r f s n g tft  l i r f a s r  i f  ^ n r n n  <ft

<ftr ?tt  H ’ P w t I  i W 3 R>d N
d»<4i <r?rr ?nr n̂ô it fa ^m<f js i 
* f t  ?r^r f t  t o t  ^  <ft f * n r t  w t  f ^ R i f t  

|  T R n r d  * t  m  ^ T T  f t  ^TTtnft 

f*T STTSTKt %  ? m T  V R t S R  ^

I

* f t  f& s  T T * T  : s r r f t  JI5  5Tft
5(̂ rt | fa *fr ^TRrhr w
if f  fjR% tTTWT ^TPT ^t T O l |  I

« f t  1JC<T : 5 * T H T  *R T T  W  fa ? T

V t  T O T f t P E r T  ^ T^ TT »T^t |  I fp T  JT ^ t 

>arT^t |  f a  3 f[ T T ^ T
f r f o r e r  i t f t  f « T ¥  j i t  * n f  

* f t  * w - * ? n ¥  3 ir# t f t  ?ft

?!ff Tfsft^Tf^ I ^ft ^  WRT 5f|ft
t̂»ft ^rffit f̂ ra% it? 'wr ^ t  % ^ilw 

|y  v tf *ft* «n%
% TTfZW *!^jr »T̂ t t  *TT % VHT 
vrrmrT ^  r̂r ^  i «T5r?T5^rr 
t  fa ?nr ^ f f  5f rft
%fa?T f^[ f̂ «T?% Tt TOT Tf?ft t  
tftr wft v*ft 7̂?tt t̂ 'srraT ^
^t >TT̂TT % SPTR" faSTT <TIWT | 
'Ttf^ft^ft T̂ HT fftsrat ft l

SH R I SH R I C H A N D  G O Y A L :

*rrc% ? m  if ^  f ^ n  |  :
“ W hat th e b ill rea lly  aim s at is to  

n u llify  the effect of certain  law s and 
p rin cip les settled  b y  the courts, to 
the e x te n t th at th e y  h a v e  eq u a l 
hold on a p rivate  citizen  as w e ll  as 
on the G overn m en t and its officers 
in th e m atter of th e ir  lia b ility  under 
T orts.”

irtt *rmT w  | fa *T3T aft 
^Kcrrfireff % vfWrr 

| tflr m x jt? m  tot tft 
grfm- 5 m %\i f̂t ?fWf 
vftrvn: «n% ir ftrtr 
^ *T̂ t vftr ^  VT5|fT
f̂t r̂r̂ T mfaz fmr ?

«ft Ije-f : f^f^f ^  t  I 

v(t tsft̂ T*? W •Tcft̂ r
qr 1̂% | ? t̂r ftr̂ r ^  
i i, 'ET̂ "̂ mr f̂t F̂t i

C lau se 11. N othin g contained in 
this A c t shall render the G o v e rn ­
m ent liab le  in respect of:

(o) any claim  arisin g out of defa« 
m ation, m alicious . prosecution  or 
m alicious arrest;

W 5f ^  W  | fa THT fft  ^
s(K *r̂ T?hr <̂ t Ttf farJr^rr>?i^f fWt
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<*ft ITT
m fr v g w  irr flfircrar «pt ctt̂ f 

|  i unrot?*frfcn : srst  |  * n  ? 

*nyt yr^r % fft T tf ferT PM ?rft |  i 

*nrc w vt r̂ ofic v r ft*rr *m  ?nr 
?ft Jptf t^rcnr $ ?

«V n«T: ^r$rt *Tf f t ?  i

«ft q*co*rTTaprTt¥t: «rrT%^T |  

ft? 3r$t stifoqq mfh> it  »r^ , 

w  ^ m pR #  v t v t  5iTftm f w

stftt <rt irmT ijcrâ r *15  ̂ft>
w f ^  sn fw  Ppjtt m r t  ?

sfr : sfsrcr «rrftsm ?ft 

w  if wrfaw t  1 aft $  

gts *Fwft $ q q*r «nf *it
WTFT % T*T if $lll*W

i f f  fam mr | 1 fW m xt
cr: ^ft %6rt % ?nv ¥far ^7?t fj, j^t 
%far ??tt% | 1 «T*m  mfRm
fttft 'RTHT ^ t  f  ?ft Vt

WIKI I  I *f ftPT W

% snft t  * Ŝ rar snfwr
^  f t ^ f t  lift %  OT f t ,  3 W t  f f f  i f  

$TTfa?T fa>HT 3TPTT I

SH R I S. K A N D A P P A N : O bviously  
the w itn ess w o u ld  lik e  the B ill  not to 
be passed because it w ould  affect the 
righu of the citizens. I w ou ld  lik e  
to kn ow  from  him  supposing the B ill 
is not passed and w e  h a ve  not y et 
passed it . . .

W hat w as the position p rev ailin g  
n ow  and before. In  th e tw o cases of 
V id y a w a ti and R alia  Ram — in one
case G overnm en t w as held  liab le  lo r  
tort and in the other case G overnm en t 
w a s  not held  liab le. E ven  th ere is a 
point. T h a t is a sort of anom aly. It 
is quite lik e ly  that the citizens rig h t 
w ou ld  be a d v e rse ly  affected even  i f  
it is not passed. So, I w ould  lik e  to 
k n o w  h o w  th e w itness can hold th e

v ie w  th a t i f  th e  B ill  is n ot passed, th e  
citizens r ig h t w ill  be protected.

: 4hTR sft sflr 3PJT* 
^ t  *  fe zrT  % i f t  s n r n r

W  < ftV  j f c ri<fin *T ^ t  f S I T  I

» T > T S  : '3ri %

5 P T R  ^  STPTT I 3 -T  ’PT 

*<̂ 5 ^  ftf> 3f t  ^  "Jh

V n ^ T  %  T F f f w t  %■ w f w V R

3ft TX ’PPJ'T ^ 'TO t̂ 3|T%
%  ’s r w  f t  ^ r T ^ r  1

*ft *JTT : 3Tff rPF 5rf̂  %3flr
mihwO t  w  % <̂ rr | ftr *rnr

w  q r  f i R f t  w

J T f r  |  1 t  s ft  i f t  |

f<TR grO ft?rr | 1 w
%  ?r?rr«rr #  ^rsr f r ^ f t

V t ^  T R T  V T ^ t  ' f t
«Tt itm  f W  3TT07 f  Mtt. t  

s n f  ^  *TT5ft 3 T R ft ?r p -

Itdc.'nm % <3(d«'*>î '4
I  I q f  ^ r f t  5TcT ^  f t r  

i t  < H 1 T  ^ t f  * I w f t  T f  3TPT ?fr w r w  i f  

ziTTf^Rr^h: «r %f%!T
2Ft

f ^ r T  srra T t  1

T f r ^ T T  «PI«JH %  f r

i t  w ^ + 't  % % ^ r 5r j c j , f ^ f t  i f
f i r ,  f ? w f t  i f  5 3  f i r ,  g |4 t < ^ V H '

g W ,  W f V H  < ft %9" i f

^ n n  5T^f f f ,  i n  w « i  0  w l f  f ^ r  * p t t  i 

? r n r j T  i f  3f t  g w ,  i f  ? r f  T t e  

^  f i y w  q r o - f t m T , a r f ^ r  i f  s fr ^ R r  

^ s r r , i f  jjiC  v t e  ^  <

« m r  f t n r r  1 ^ ? f t  fT 5 R r  i f  « h r  f » r  
«RT5J5 i f  n r i f h r  * p ^ i f , r f t  

^ H T  4 l * f f r f  f %  f n f j ^ R T  %  ^ »t



30

f t  ^ rn r*ft 1 « * W < w  # £ -*n r  

% tnt * tf *ft farfe^K ft, ft 
HT snfft: f t, fa s p t tm  f t  *n «rrfafvw?r

t̂, % TTT2̂ T *1* fbin Tf̂ "  ̂ I
w f ^ r  *ntT t h  ir 
mm r f t r  % * f  m r r  H » n t  n f ,  <sft 
f*r *Hiki t  fa ftW -r  % tts^t %*b 
^  I  1

SH R I S. K A N D A P P A N : C ourts are 
not a lw a ys upholding the rig h ts of 
citizens as is th e case of B h agw ati.

M B. C H A IR M A N : T h ere is no la w  
now. Courts w ill not be able to help.

«ft ifff : sfPTPT ^t f*T
% 3R1T § I f*T *Tf
| fa v fa fw ^  f̂t n̂ fft ^  
^  *r Mtd«mR ft>n Meir^r «ft 3ftz -
W?T*T ’Tft ft*TT I

M R. C H A IR M A N : T h ere  ia on©
point o f v iew . Just now  y o u  said 
‘O fficial” should be defined and it  
should include a ll officials. P lease 
see clause 2 sub-section (b ):

A n y  person w ho is a m em ber of the 
D efence S ervice  or o f a C iv il S ervice  
o f the U nion or of an A ll  India S e r­
v ice  or holds an y post connected w ith  
D efence or an y c iv il post in the Union 
or a m em ber o f the C iv il S erv ice  o f 
a  S tate or holds any post under State. 
Does it not cover the entire G o v ern ­
m ent? Does it satisfy  you?

SH RI G U P T A : B ut they are gazet­
ted  officers.

MR. C H A IR M A N : No.

«ft q*ro Hiwn? t¥ ft: m^t 
*WR<M5H it 3ft Uf*iUvM 33PTT |  
V T T  VT’T’TfT H f  ^  f a  t l 4 W t a n

% *w-«rernr 5f 3ft ?nfh; *t 
»rf | fa ^  mm w rfs* *nrf %

f t  fljrtft |  ijftra n r fa v ^ "  
f ®  »ft * f  *rrt»t ^ n r

3TTW 1

*tft *T f WIW f a t f t  f S

• f t  s n r w y  t w ( : * r * f f a t ? R  

^ t  ^ » f f  % s n f a ^  facnft <ft
• n W  f f̂irT «P̂  * t  fT «FTW W  
ftra1 % 3 r m  f t  ^ini % 1

f t  ^ET *IT? *t
^Tt ft*t SFT IF̂ SrT I

« f t  s t m a ? ?  r w t  :  f * r t f :

w fatrpr Jr 3ft w ifd^^r 20 $ f3 R n t
3 *TT t  f a  24  ^  ^  ^TT^T 

*T̂ t T9T 3TT ^5ft cTTf t̂ fa$RW
s M W r  Jr t  f a  24  v z  % ^ t k t  

«Tft TW 3fT P̂tfcTT o ITT 4f3R^E %
wnR^t ^trr TT5rt ' t w t  |  1 so ft ^Nrr 
« h * i  j r i t j t t  f a  8 - 1 0  f a r  g w  f a t f t  

m r w n r  * r t  t « t  « rr , ?rt t f t  w
«HM %■ !tfrT ft  3TRTT t  I

«»t : 5TFT |  |
V'H >dH "fh1 W  t̂

m^ft % f^r ^tf
t̂ »T̂ t T̂ TT I

SH RI M. N A R A Y A N  R E D D Y : I f
any police officer does irregu larity , the 
citizen  has r ig h t . to go to the C ourt 
even as a tort &  claim  damages. B y  
keeping or including this Clause under 
Section 11, any A c t done b y  a m em ­
b er of the P olice w hich is not justified 
under the C rim inal P rocedure Code, 
n orm ally  pow ers vested  in them, 
becom e justifiable. E ither since it 
w as done bona flde or for any oth er 
reason, such an act becom es justified. 
The w ord 4any act* not in  relation  to 
those m atters w hich are under 
C lause 2, so b y  putting sem i colon the 
object o f that act is taken  aw ay  from  
C lause 2.
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M R. C H A IR M A N : Som e point w as 

raised here yesterday and It was
agreed  th a t semi colon may be done 
a w a y  w ith  and A rtic le  11 under H (i) 
i& ii m ay becom e on ly  one paragraph 
and I th in k  th at has been m ore or 
less agreed to  b y  the L a w  M inistry.

SH R I M. N A R A Y A N  R E D D Y : T h a t
m a y  be done aw ay  w ith.

SH R I M EN O N: Y o u  w ere  referin g  
to m an y cases in w h ich  th e  persons 
w ere  acquitted  b y  the C ourt and you 
told  that person can sue fo r  dam ages, 
can yo u  te ll m e w h ere  in  such casee 
the person concerned can not sue fo r  
dam ages against an officer or G o v ern ­
m ent in w h ich  th ey  succeeded or 
w h at happened in th e cases w h ere 
th ey  w ere  discharged.

*
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SH R I C. A C H U T H A  M EN OH: W hat 
S h ri K an dapp an  has raised, I am 
raisin g again. H ow  can yo u  say—  
unless in some cases at least you  have 
sued the G overnm en t officers concern­
ed for dam ages and got dam ages—  
that the ex istin g  la w  does not g iv e  
m ore protection  than w h at is contain ­
ed in the B ill that is sought to be 
passed?

H ow  can you say that?
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SH RI T. M. SH ETH : Do you  say
th at persons affected don’t go to c iv il 
court because they are not only afraid  
of the officers— that is point num ber 
one— but if  they go to the court, th ey 
w ill get some dam ages because o f the 
structures passed b y the courts. A fte r  
the passing of the A c t they w ill not 
be able to get that because of sub­
clause l l ( o ) .
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«ft«pi : fipwr s tv f i

M R. C H A IR M A N : T h e ob ject o f  th e  
B il l  is to  g ive  protection  to  th e 
citizens. B efore, th e re  has b een  no 
la w  on  th e subject. E ven  w h en  y o u  
go  to  th e courts., th e y  a re  n ot able  
to  h elp  the c itizen  v e r y  m uch because 
o f  absence o f a n y  law .

SH R I M. N A R A Y A N  R E D D Y : 
T h ere  w as the com m on la w . W hen  
th ere is ex ercise  o f ju rid ictio n  and 
prosecutions are  launched, th e  courts 
in v a ria b ly  granted  dam ages, unless it 
is a sovereign  act or som ething lik e  
that.

M R. C H A IR M A N : This B ill  does not 
a lter  the presen t position.

SH R I SH R I C H A N D  G O Y A L : N ow  
it  is possible fo r  a c itizen  to  succeed 
in  th e case o f dam ages. B u t a fte r  the 
passing of this piece of legislation  this 
w ill  be a b ar in th eir  w ay.

SH R I M. N A R A Y A N  R E D D Y : 
A n y  A c t  o f the S tate— this is  a com ­
p reh en sive  term . U nless it is an  act 
in  exerc ise  o f  th e sovereign  function, 
as defined b y  the Suprem e C ou rt—  
t ill  it is understood th a t it  is  an  act 
w h ich  w as done in  exercise  o f the 
sovereign  pow ers o f th e State, then  
th e oth er th in g com es in. T h ere  are 
these oth er sub-clauses. S ub-clause 
(e) relates to em ergen cy pow ers 
ta k en  durin g th e em ergen cy. S u b ­
clause (f) is  also justified, (g) also. 
T he con troversy  revo lv es  round (i) 
and (o). I f  th ey  continue to  be in  
the B ill it a lters the present 
position. It not o n ly  does not 
incorporate a ll the recom m endations 
o f the L a w  Com m ission b u t also v e ry  
m uch alters the present position o f 
law . T he G overnm en t officer cannot 
in dulge in defam ation, m alicious p ro ­
secution or m alicious arrest un der the 
existin g law .

MR. C H A IR M A N : R egardin g 11 (i) 
and 11 (o)— w h a t is you r opinion?
T h a t is th e  point.

■ft : u  (*ft) n  (<rr£) 
vt spT farr «mr av v%-
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SH R I M. N A R A Y A N  R E D D Y : W e 
are g iv in g  san ctity  to a ll the ille g a l 
things. S ee  C lau se  (f) under 11. T h e y  
used th e w ord  ‘A cts  o f ju d icia l 
n atu re ’. Y o u  see that that goes 
w ith ou t sayin g. E v en  though th e y  
h ave put dow n sp ecifically  th at th e 
acts o f ju d ic ia l '  n atu re are on ly  
exem pted, in regard  to other officers 
m alicious arrests and m alicious p ro ­
secutions m ay ta k e  place.

SH R I SH R I C H A N D  G O Y A L : I 
agree th at this w ill certa in ly  open 
up floodgates fo r  m alicious pvosceu- 
tions and m alicious arrests.

MR. C H A IR M A N : W e are ^oing to 
discuss it tom orrow . W e had a 
little  discussion on that.

SH R I K R IS H A N  K A N T : The w it­
ness has g iven  his view .

MR. C H A IR M A N : I agree that it is 
capable o f d ifferent interpretations. 
N ow , I w a n t to ask you  about clause 
11(a ) w h ere  it speaks of an y act o f 
S ta te  w h ich  you say is v e ry  com pre­
hen sive. Supp ortin g w e say ‘an y 
act o f S tate  in the exercise  of sove­
reign  fu n ctio n ’, w ill it satisfy  yo u r 
point o f v iew ? A re  th e rest o f th e  
provisions va lid  a fter that?

SH R I M. N A R A Y A N  R E D D Y : T h e 
rest o f the portion  in  regard  to proc­
lam ation  and prorogation  is a ll right. 
B u t please see (j)  w h ere  th e y  h * v t
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sp ecifica lly  said  about act o f a ju d icia l 
n ature. N o rm ally  sp eakin g it w a s not 
n ecessary.

MR. C H A IR M A N : W h ere h a ve  th ey  
said about ‘Judicial n atu re ’?

SH R I M. N A R A Y A N  R E D D Y : In
su b -clau se ( j)  th e y  h a ve  ta k en  care 
to m ention  . to d ischarge a n y
responsibilities o f a ju d icia l n atu re 
vested  in  h im ” . T h e y  h a v e  ta k en  
sufficient care  to define w h a t k in d  o f 
resp o n sib ility  w ill  be d ischarged b y  
th e ju d g e  o r m agistrate. S im ila rly , 
w ith  re feren ce  to  arrest, prosecution 
and d efam ation  th e re  should  h ave  
b een  som e c learcu t definition.

SH R I R A M  S E W A K  Y A D A V : T h at 
w e  can  discuss am ong ourselves. L e t 
us flret h ear th e w itness, i f  he had  
a n yth in g to say.

M R. C H A IR M A N : H ave you  got 
a n yth in g else  to say?

SH R I G U P T A : I h ave n othing else  
to add.

MR. C H A IR M A N : T h a n k  yo u  v e ry  
m uch.

(T he w itness then  w ithdrew ).

( T he C om m ittee th en  adjourned)
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<T he w itnesses w ere called in and 
they  took their seats)

MR. C flA IR M A N : W e h ave to m ove 
a condolence resolution  exp ressin g 
o u r  sorrow  at the passing a w ay  of 
S h r i K rish n am oorth y Rao. A l l  o f us 
kn ew  him, a v e ry  dear friend  of a ll o f 
us. H e d ischarged h is  functions as 
D ep u ty  S p eaker w ith  adm irable 
ab ility  and im partiality . This is the 
rraolution w h ich  I put b efore you:

“This C om m ittee p lace on record 
th e ir  deep sense of sorrow  over 
the p assin g a w ay  o f S h ri S. V. 
K rish n am oorth y  Rao, foi\mer 
D ep u ty  Speaker, L o k  S ab h a at N ew  
D elhi y esterd a y  m orning.

T he Com m ittee send their h ea rt­
fe lt  sym pathies to the bereaved  
fa m ily .”

f f/iopose th at w e  a ll  stand up for
a m inute.

[T h e Com m ittee stood in silence for a 
short w h ile ],

i also propose that y o u  authorise 
m e to co n vey  this resolution  to his 
fa m ily  un der m y  signature,

M R. C H A IR M A N : W e h a v e  in vited  
representatives of different M in­
istries to com e and h elp  us w ith  
their view s. The M em bers o f the 
S elect C om m ittee fe lt  that it w o u ld  
be b etter to h ave the rep resen tatives 
of different M inistries appear b efore 
the Ccrmmittee so that th ere could b e  
exch an ge of v ie w s rath er than deal 
w ith  th eir  w ritten  opinions. I w ou ld  
request Mr. K . C . Sood, M em ber 
("Engineering), R a ilw a y  Board to start 
his discussion first. W e w ould  v e ry  
m uch appreciate his v iew s on the B ill, 
because R a ilw ay s is v e ry  m uch con­
cerned, as it is a com m ercial concern, 
w hich is gen era lly  liab le  for the 
tort of G overnm ent servants.

SH RI K . C. SO O D : B ein g a com ­
m ercial concern w e are a lready p a y ­
ing com pensation. In  fa ct I am g rea t­
ly  concerned w ith  this B ill. T he first 
th in " I h ave to m ention is about th e 
responsibility  o f the R ailw ays as an 
em ployer. A  reading of the B ill g iv es 
m e an im pression that em ployer alone 
is responsible and not an em ployee 
or agent or the independent con­
tractor. W e w ould  v e r y  m uch p refe r



th a t  th ere is co lla te ra l responsibility  
b ecau se if  an em p lo yee is n egligen t 
or does a n eglig en t act, he should not 
h a ve  the fee lin g  th at he is not re s­
ponsib le and the em p loyer alone is 
responsib le. D iscip lin ary  action is 
ta k en  against persons doing that. 
T h a t is one thing.

MR. C H A IR M A N : F or the m om ent 
it  is better to lea ve  it to th e D ep art­
m ent concerned to deal w ith  the 
delinquen t officers dep artm en tally  or 
ta k e  d iscip lin ary action, rath er than 
putting it in the law . It is b est to 
say  that th e G overn m en t w ill  be 
liab le, as w e  h a v e  stated here. B ut 
this w ill  be w ith ou t preju d ice  to the 
G overn m en t’s action, and the G o v ern ­
m ent is a lw a ys en titled  to ta k e  such 
action as it m ay  th in k  n ecessary 
against those officers on account o f 
w h om  it has suffered. I th in k  it is 
not proper to put it in  the law , 
because w e  are  dealin g w ith  the 
citizen ’s rights. It is m uch b etter to  
le a v e  it as it is. I th in k  th e  H om e 
M in istry, in consultation w ith  th e  con­
cerned m inistries, m ay  m ake proper 
rules fo r  dealing w ith  such delinquent 
officers. I t  is not a deliberate com ­
mission. A n y  G overnm ent servan t 
should be n orm ally  liab le  to  the 
D epartm ent.

SH R I SO O D : It is o n ly  for
n egligence.

MR. C H A IR M A N : N egligen ce m ay 
b e deliberate; negligence m ay not be 
deliberate. It is on ly  the deliberate 
n egligence fo r  w hich  a departm ental 
officer m ay be held  responsible. Y o u  
can on ly  punish a governm ent servan t 
fo r  deliberate commission. Y o u  b etter 
lea ve  it to th e departm ent concerned.

If it is an independent contractor, 
then the D epartm ent w ill  not be liable. 
It is on ly for th e action of his em ­
ployees in the course of th e ir  duty that 
the m aster is liable.

SH RI SO O D : T his B ill g ives the im ­
pression th at an independent contractor 
will also b e liable.

M R. C H A IR M A N : No. W c h a v e  d e­
fined it. Y o u  m a y lo o k  at section 2, 
clause (a) in relatio n  to  an agent. 
R ead th e  definition o f ‘agen t’. A n d  then 
if  you  com e to  section 3 (b ), i.e. in  
relation to tort, you  w ill And, “P ro ­
vid ed  that the G overn m en t sh a ll not 
be liab le  under this sub-clause, i f  
there is an express stip ulation  in  th e  
contract b etw een  th e G overn m en t 
and the independent contractor” , and 
then, “ (b) th e indepndent contractor 
shall, and the G overn m en t sh all not, 
be liab le  for an y personal in ju ry  or 
an y dam age to  p rop erty  caused in th e  
doing of th e act b y  the fa ilu re  on the 
part of th e independent contractor to  
tak e  such care” .

He m ay h ave no m oney to answ er 
the claim  for dam ages. He m a y  be o f 
no consequence. T h a t’s w h y  it is 
necessary. T h e G overnm en t w ill b e 
liab le  for tort on ly w h ere  the G o v ern ­
m ent has stipulated.

SH RI N. C. C H A T T E R JE E : A n  
independent contractor can  n ever b e 
caught.

MR. C H A IR M A N : Som e provision  
should be m ade that where such 
provision  is inserted b y the G o v ern ­
m ent relatin g to the G overn m en t’s 
liab ility, the G overnm en t should ta k e  
enough security.

SH R I SO O D : That, of course, is 
a lw ays done.

MR. C H A IR M A N : Supposing a
citizen has to proceed against th e  con­
tractors, not against th e G overnm ent, 
in m any a case the contractor m ay not 
be able to answ er the claim . It is the 
fee lin g  o f m a n y  m em bers o f this 
com m ittee that a  suitable po licy  o f 
insurance or other form s of secu rity  
should be tak en  from  the contractors.

SH R I K R IS H A N  K A N T : T he G o v ­
ernm ent m ay p ay  com pensation re­
covered from  the contractor.

MR. C H A IR M A N : If  it is a p o licy  
of insurance, it is better. O therw ise 
the G overnm ent w ill  be faced again  
w ith  several suits.
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SH RI K . N A R A Y A N A  R A O : M r.
tk-xl, w h at are th e variou s situations 
in w hich y o u  en gage an independent 
contractor?

SH RI SO O D : B u ild in g of a bridge, 
putting up a building, or the sin kin g 
of a w ell, b u ild in g of houses, etc.

SH RI SH RI C H A N D  G O Y A L : I 
suggest that the w itnesses m ay first 
express their v ie w s and then w e m ay 
raise our points.

M R. C H A IR M A N : T h a t’s right. T hat 
is w h a t I w as going to suggest.

S H R I SO O D : The second th in g I 
w ould  like  to  point out is th at G o v ­
ernm ent prop erty  should not be 
attached. It has happened som etim es 
that G overn m en t prop erty  has been 
attached.

M R. C H A IR M A N : T h e la w  is that 
tw o m onths’ tim e is a lw a ys a llow ed 
to the G overnm en t to pay. It is 
a lw ays considered th at th e G overn ­
m ent m achinery m oves slow ly. B u t it 
has happened that in m any cases not 
m onths but years have lapsed.

SH RI SO O D : W e h ave seen that a 
locom otive is attached.

MR. C H A IR M A N : T h ey  have a
tim e of tw o  months.

SH RI SO O D : W e ow n land all over 
the country. I am  afraid  I h ave not 
been able to see anythin g in th e Indian 
R ailw ays A c t to deal w ith  this s itu a ­
tion. A  trespasser m ay enter w h ere 
the land is not fenced, get in jured  
and m ay sue us. E ven  cattle  graze 
all over. Som ebody files a suit against 
the R ailw ays because the lan d has not 
been fenced and cattle h ave been run 
over.

MR. C H A IR M A N : The la w  is quite 
clear; it is on ly  an in vitee w h o can 
hold the ow ner of the land or build ing 
liab le in tort. Invitees w ill know . If 
you  w an t to preven t trespassers from  
com ing and claim ing damages, you 
should put up notices at prom inent 
places w arn in g that trespassers w ill  
be prosecuted.

SH R I SO O D : W e do put up such* 
n otices at le v e l crossings and so on.. 
B u t to do so a ll o v er the p lace is im ­
possible— a ll along the 50,000km . 
track.

MR. C H A IR M A N : A  gen eral notice 
is enough. I th in k  y o u  should  fram e 
ru les under the R a ilw ays A c t  fo r  t^ is 
purpose, m akin g trespassing an 
offence.

SH R I SO O D : Yes.

SH RI SH R I C H A N D  G O Y A L : The 
independent contractor w o rks for the 
benefit o f the G overnm en t. So fa r  as 
th ird  parties are  concerned, the en tire 
lia b ility  should be on the p rin cip al, 
em ployer, that is on G overnm ent, 
rath er than on the independent con­
tractor. I f  G overnm en t fee l, that th ey 
h ave to be reim bursed b y  the inde­
pendent contractor, it can deal w ith  it 
separately.

M R. C H A IR M A N : In law , the
p rim ary r e s p o n s ib ility  is on th e p er­
son engaged as independent contractor. 
I f  this is not done, h e w ill  b e  re lieved  
o f a ll lia b ility  and he w ill  n ever tak e  
any care and precaution. T h e prim ary  
lia b ility  m ust be on the m an actu ally  
execu tin g the w orks. T herefore, I 
am suggesting that G overnm ent should 
be m ade liab le  to ta k e  appropriate 
secu rity  in the form  o f insurance 
po licy  and so on so that the in de­
pendent contractor's lia b ility  m ay be 
p rop erly  answ ered.

SH RI K R IS H A N  K A N T : W hy?
U ltim ately  G overnm en t w ill  recover 
from  him.

MR. C H A IR M A N : It is v e ry  difficult 
even for G overnm en t to prove. T h ere 
are various other things.

SH RI K R ISH A N  K A N T : He w o rks 
as agent of Governm ent.

MR. C H A IR M A N : Suppose a con­
tractor engaged on a building w ork  
in your house com m its tort b y  n eg li­
gence in  not putting proper scaffold­
ing and a pedestrain w ho crosses is .
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in jured . Y o u  h ave engaged him  not as 
servan t but as independent contractor. 
H e has his ow n precautions to tak e. 
His operations cannot be controlled  
every m inute by G overn m en t or th e 
employer.

SH RI SH R I C H A N D  G O Y A L : In
c la u s e  3 (b) ( ii) , w e h ave ‘w h ere  the 
^Government has authorised  or ratified  
the a d  of the independent contractor 
a lleged  to constitute the -tort’.

MR. C H A IR M A N : H e has n o t said 
an yth in g on that. He m ay not 
possibly have com e prep ared  fo r  this.

SH R I N. C. C H A T T E R JE E : It is an 
im portant point w h ich  should be 
answ ered.

SH R I SH RI C H A N D  G O Y A L : W h y 
ratification  is necessary, because a fte r
com m ission of a tort, w e  cannot exp ect 
any G overn m en t to ra tify . G o v ern ­
m ent is lik e ly  to ta k e  a sh ield  un der 
this. This m ay d ep rive th ird  parties 
of th eir rig h t to recover dam ages 
from  th e G overnm ent.

MR. C H A IR M A N : It is  a  leg a l 
question  w h ich  w e  can discuss am ongst 
ourselves. I h ave m y ow n  v iew s 
about it. P ossib ly  a ll these clauses 
abou t ratification  m a y  h a v e  to be 
su ita b ly  clarified. W itness is h a rd ly  
capable of answ erin g it. T h is is in  
line w ith  E nglish  leg is lation  w h ere 
the C ro w n  w as not liab le  in tort. 
N obody is liab le  ord in arily  for th e  
tort com m itted b y  independent con­
tractors. E xception s provided  to that 
im m unity in tort com m itted b y  in d e­
pendent contractors are now  sought to  
be su itab ly  lim ited. One of the lim i­
tations is m entioned here. F or 
instance, an independent contractor 
has com m itted tort h y  in ju ry  to a 
person b y  a p articu lar scaffolding. 
A fte r  that, he does not even  rectify  
1%at defect. In  such a case, th e person 
w ho engages the independent con­
tractor w ill  be liable. L e t us discuss 
it am ong ourselves.

SH R I SH R I C H A N D  G O Y A L : T hen  
ta k e  th e  proviso fo llo w in g  (iii) . “M y 
-apprehension Is th at G overn m en t w i l l

include such  a stip ulation  in  e v e r y  
contract.

M R. C H A IR M A N : I agree. W e w ill 
have to h ave su itab le  safegu ard s 
agair.st that. I put it  to w itness. T h e y  
do not o b ject to that.

SH R I SH R I C H A N D  G O Y A L : T h en  
taKe item  (v) o f the proviso. W h y this 
referen ce  to "absolute’?

MR. C H A IR M A N : B ecause in  som e 
ca jo : under the Factories A c t and
variou s oth er things, th ere  is an 
absolute d u ty  cast. A l l  reasonable 
care should b e tak en  to avoid  acci­
dents. This is a h ea lth y  provision  
re a lly  in the interest q l  the citizen.

SH R I SH R I C H A N D  G O Y A L : W h y  
m ake it ‘absolute*? W ill not ‘du ty ' be 
enough? ^

MR. CHAIR>MAN: W here a M anager 
has not ta k en  enough precaution, 
w h ere th ere is an absolute d u ty  fo r  
fen cin g m achines etc. th e M an ager m ay 
b e  liab le; G overnm en t is also m ade 
liab le  now  as the em p loyer o f the 
m anager. T his is a v e ry  healthy 
provision.

SH RI K A S T U R I R A N G A N : T h e 
L im itation  A c t 1963 in part V II lays 
down the period of lim itation  fo r  suits 
relatin g  to tort.

MR. C H A IR M A N : It is the sam e;
those principles w ill apply. T here is 
no am endm ent o f that.

SH RI K . N A R A Y A N  A  R A O : W hat 
a re  the variou s rem edies now  a v a il­
able under the R a ilw ay s A c t for p il­
ferages and in juries caused to p er­
sons?

SH R I SO O D : In the case of acci­
dents, certain  com pensation is required  
to b e  paid  to th e passengers w h o 
w ere  in ju red  in  the accident. In th e  
case o f fre ig h t booked, if  th e dam age 
talces p lace on the w a y, certain  com ­
pensation is required  to be paid  to  th e 
person w h o has booked th e freigh t. 
These thin gs are covered b y  th e Indian  
R a ilw a ys A ct.



MR. C H A IR M A N : I th in k  the law  is 
q u ite  clear. In  th e case o f ra ilw a y s  
and other com m on carriers, the 
princip le o f R es Ipsa LiQuatur  applies. 
U nless the co n tra ry  is proved, n e g li­
gen ce is assum ed and in  a ll such cases 
th e R a ilw a y  has to p ro ve  the contrary. 
A b o u t p ilfera g e  and other things the 
la w  is clear.

SH R I K. N A R A Y A N  A  R A O : In
aw ard in g dam ages the court has to 
ta k e  into consideration  w h eth er any 
other paym en ts are to be m ade under 
an y other law .

MR. C H A IR M A N : B u t p e e r a g e  is 
not tort; it is b y  a th ird  party . The
ra ilw a y s w ill  be liab le  i f  a r a ilw a y
servan t com m its p ilfera ge  and th at is 
co vered  under clause 3. T a k e  fo r
instance a w o rk e r in a w orkshop w ho 
has got com pensation under the W o rk ­
m an’s  com pensation A ct. T h a t com pen­
sation should be ta k en  into account 
before aw ard in g dam ages. A r e  th ere 
any vnore questions to  b e asked from  
the R a ilw ays?  I find none. N ow , the 
Home M inistry. H ave you  a n y  
com m ents?

SH RI U M A  S H A N K A R : W e have no 
com m ents to offer from  the M in istry 
o f Hom e A iM r s .

SH R I K R IS H N A  K A N T : I shall
re fer  to clause 3 w h ich  says:

“ W hile actin g in the course o f his 
em ploym ent; “or (ii) w h ile  acting 
beyond the course o f his 
em ploym ent . .

Now, ta k e  the specific instance of 
w hat happened in the C P W D  office. 
The Superin ten dent of P olice  w as 
there. T he policem en w en t into the 
office. Som e persons are plain  
clothes. N ow , th e S P  says: w e  told 
them  not to go in but th e y  h a v e  gone. 
Suppose, the S P  does not r a tify  the 
action done b y  the A S I or the 
constable, w h a t are w e  to do?

MR. C H A IR M A N : T h e question of 
ratification  is irre lev a n t w h ere  an 
act is done in th e course o f th e duty. 
L a w  is cleat. T he em p loyer is liable. 
Y o u  h ave given  a c lear case. W h oever

has com m itted tort b y  b eatin g  ud 
people, if  he could not ju s tify  th e 
b eating b y  the n ecessity  o f s e lf­
defence or p reservation  of law  and 
order, w ill  b e liab le  in  to rt and the 
G overn m en t w ill be liable. No G o v ­
ernm ent upholds u n la w fu l acts done 
by its officers. N obody has a d tu y to 
com m it tort.

SH R I K R IS H N A  K A N T : Sub-clause
(ii) says:

“W hile actin g b eyond the course 
of his em ploym ent if  the act consti­
tu tin g  th e tort w a s done b y  the 
em p lo yee o r agen t on behtfff o f the 
G overnm en t and is ratified by the 
G overn m en t” .

MR. C H A IR M A N : T h at is different. 
Supposing he is going hom e on a 
bicycle. A  policem an  has du ty  hours 
from  10 to 4 P.M . He is go in g hom e 
on a b icyc le  a fter  4 O ’clock. In th e 
course o f his jo u rn ey  he knocks dow n  
som ebody w ith  his c yc le  and in jures 
th e man. T he tort is com m itted b y  a 
G overn m en t em ployee outside the 
course of his duty. T he question is 
this. W hen w ill the G overn m en t be 
liab le  in such cases?

SH R I K R IS H A N  K A N T : The point 
is this. Suppose, an act is done be­
yond the course o f em ploym ent, you  
say  that the G overn m en t w ill n eve r  
ra tify  the act, in w h ich  case this ra ti­
fication w ill be hin derin g the adm inis­
tration of ju stice  to th e  citizens o f
the country.

MR. C H A IR M A N : W e w ill have to 
th in k  about it. Y o u  rem em ber in the 
v e r y  beginning, I told  hon. M em bers 
that w e h a ve  to th in k  su itab ly  about

30

SH R I K R IS H A N  K A N T : I thought 
th at th e M in istry o f Hom e A ffairs 
w ould  say  som ething about it. If they 
th in k  that th ey w ill ra tify  w e  “w ill 
know .

MR. C H A IR M A N : I do not think 
any Government will ratify itN unless 
there is a conflict of ideologic* bet­
ween one Government and another.
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SH R I K O C H A R : I w a n t one c la r i­
fication. W ill the G overn m en t be 
in v o lv e d  if  one of its em p loyees in 
con n ivan ce w ith  som ebody else does 
som eth in g w h ich  he ought not to  h a ve  
done?

M R. C H A IR M A N : I t  w o u ld  be tort. 
C on n ivan ce is as m tich an act o f tort 
a s d irect tort. In stead  of assaultin g 
som eone not em ployed, another m an 
is m ade to assault him . It w ou ld  be 
eq u a lly  attracted  b y  tort.

SH R I K O C H A R ; So, as I  u n der­
stand, th ere  is no question  of ratifica­
tion.

SH R I M. Y U N U S  S A L E E M : It w ill  
b e  a m a tter b etw e en  the em loyer and 
th e  em ployee. I f  it goes to  th e  G o v ­
ernm ent it w ill  be th e  resp o n sib ility  
o f  th e  G overn m en t. O th erw ise , it 
w il l  be th e  d irect resp o n sib ility  o f th e 
other m an.

M R. C H A IR M A N : It w ill  b e on ly  
academ ic. I p erso n a lly  fe e l th a t no 
G overn m en t is go in g to ra tify  a n y ­
thin g. O n th e  con trary, th is m ight 
p o ssib ly  open th e  loophole fo r  conten­
ding th a t th is w as outside th e scope o f 
employees* duty. In  e v e ry  case, th e 
G overnm en t w ill ta k e  a decision.

SH R I K R IS H A N  K A N T : I w ou ld
lik e  to  re fe r  to clau se 11 (i) w h ich  
says:

“N othin g contained in th is A c t  
sh all render th e G overnm en t liab le  
in  respect o f—

(i) any act done b y — (i) a 
m em ber of a  police force; or

(ii) a public servan t w hose d u ty  
it is p reserve peace and order 
in  any area or p lace or w ho 
is engaged in  guard, sentry, 
patrol, w a tch  and ward^ or 
oth er sim ilar d u ty  in relation

to  an y area or p la c e ...........**

So, the C P W D  incident w ill again 
becom e releva n t here.

MR. C H A IR M A N : L e t us not refer  to 
it now. It is under investigation.

SH R I K R IS H A N  K A N T : T h e
clause goes on to say:

“fo r  the preven tion  or sup pre­
ssion of a b reach  o f th e  peace, or 
a d isturbance o f th e pu b lic  tran ­
q u illity , or a riot, or an affray, or 
fo r  th e p reven tion  o f a n y  offences 
again st pub lic property.*'

I f  th e B ill is passed as such, th en  
no en q u iry  can b e h eld  in  such a case  
as has happened in  D elhi, or in P a th - 
ankot. O v err id in g  p o w ers are b e in g  
ta k en  b y  th e G overnm en t. N o en qu iry  
can b e held.

SH R I K . N A R A Y A N A  R A O : It can  
be held  fo r  th e purpose of ta k in g  dis­
c ip lin a ry  action. B u t I agree w ith  you.

MR. C H A IR M A N ; I th in k  w e w ill  
h a ve  to discuss it w ith in  ourselves. 
T h e H om e M in istry is happy about 
h a vin g  it as it is.

SH R I S R IN IB A S  M ISH R A : T h e
hon. M em ber perhaps w as not present 
at th e previous m eetin g w h ere  th e re  
w as alm ost unanim ous agreem ent th at 
th is c lau se has to be red rafted  b y  
om ittin g the sem i-colon  and th e w ord  
'or and th e  tw o  sub-clauses m ust b e  
com bined together, so th at the clau se 
w ou ld  read:

“ a m em ber of a police force 
w h ose d u ty  it is to  p reserve peace 
and order in an y area or place”  
etc.

T h e w h o le  th in g w ill becom e one. 
T h ere w as a consensus on that.

M R . C H A IR M A N : W e sh all th in k  
about it la ter  on w h en  w e  deliberate. 
W e w ill h av to th in k  about it su itab­
ly . I th in k  th at finishes our business 
fo r  today.

SH R I M. N. R E D D Y : L et us ask 
the w itness w h at he has to say about 
the B ill  finally.

M R. C H A IR M A N : H e says he has 
n othing to say.
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SH R I SH R I C H A N D  G O Y A L : T h at 

m eans th e y  a gree w ith  th e  p ro v i­
sions o f th e  B ill, in  toto.

M R. C H A IR M A N : It m eans th ey  
h a ve  no com m ents to  O ffer. N eith er 
th e  H om e M in istry  nor th e  F in an ce 
M in istry— th e tw o  im portant M inis­
tries— has an yth in g  to say. T h e p a y ­
in g M in istry  and th e lia b ility  M inis­
tr y  are both h ap p y about it.

SH R I M. N. R E D D Y : I f  y o u  dis­
cuss it w h en  th e w itn esses are  there, 
th e y  m a y  not b e w ish in g to tak e  a 
d ifferen t v ie w .

M R. C H A IR M A N : T h ey  sa y  th e y
h a ve  n othin g to say.

SH R I K R IS H A N  K A N T : M ay be 
w h en  th e B ill w as drafted, th e y  had 
th e opinion o f both these M inistries.

MR. C H A IR M A N : A t  the tim e of 
d ra ftin g  m an y th in gs m ay not h ave  
been noticed and th e y  becom e n otice­
ab le  a fter the B ill has been discussed.

SH RI K R IS H A N  K A N T : I think 
th e  trade unions also should be in ­
vited  to give eviden ce because there 
w ill be em ployers and contractors.

M R. C H A IR M A N : W e are g iv in g  
an  additional lia b ility  to G o vern ­

m ent. T h e trad e unions h a v e  n o th in t 
to  say.

S H R I K R IS H A N  K A N T : L ab ou rers 
Have got unions. I  th in k  th e y  a re  
v ita lly  concerned w ith  com pensation 
business.

M R. C H A IR M A N : T h e y  w ill  b e
q u ite  h a p p y  i f  th e G overn m en t is 
m ade liab le.

SH R I K R IS H A N  K A N T : U n der
this B ill, the G overn m en t is m ade less 
liab le.

MR. C H A IR M A N : T here is no lia ­
b ility  at th e present m om ent w ith  
regard  to  torts. T h e independent con­
tracto rs h a v e  n o lia b ility  w h a tso ever 
today. I do not th in k  th ere is a n y  
use in  ca llin g  them .

SH R I K R IS H A N  K A N T : Som e o f 
them  h a ve  a lrea d y  appeared on the 
last occasion.

MR. C H A IR M A N : W e w e re  able to 
h ear the G overn m en t now.

T h an k  y o u  v e ry  m uch.

(T he w itnesses then  w ithdrew )

T h e Com m ittee then adjourned
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(Shri N. C. C h a tterjee in th e Chair)

I. S h ri M. A . A n sa ri 

T h e w itness was called  in and he  
took his seat

MR. C H A IR M A N : Mr. A n sari, I 
h a ve  to d raw  y o u r  attention  to D ire c­
tion No. 58 o f th e D irections b y  the 
Speaker. T h at says:

“ W here w itn esses appear b e­
fo re  a C om m ittee to g iv e  e v i­
dence, the C hairm an  sh a ll m ake 
i t  c le ar  to the w itn esses that th e ir  
evidence shall be treated  as 
p u b lic  and is lia b le  to  be p u b lish ­
ed, unless th e y  sp ecifically  desire 
that all or an y part o f th e  e v i­
dence tendered  b y  them  is to  be 
treated  as confidential. It shall, 
how ever, be exp la in ed  to the w it­
nesses th at even though th e y  
m ight desire th eir evidence to  b e 
treated  as confidential such e v i­
dence is liab le  to be m ade a v a i-  
able to  the m em bers o f  P a r lia ­
m ent.”

H ave you  prep ared  a n y  note?

SH R I A N S A R I: I h a ve  not prepared 
any note.

MR. C H A IR M A N : I f  y o u  w an t to  
say som ething, yo u  can  sa y  b efore 
w e  proceed fu rth er.

SH R I A N S A R I: T h ere  are tw o
p relim in ary  rem arks, w h ich  I w ould

lik e  to  m ake, b efo re  I  deal w ith  th e  
im portant provisions o f th e B ill. O ne 
is m y  gratefu ln ess at b ein g called  
upon to  g iv e  eviden ce on an im portant 
enactm ent. G e n e ra lly  those w ho h ave 
gone into retirem en t and w h o h a ve  
studied th e la w  fo r  n e a rly  40 y ea rs 
b ack  becom e out o f date unless, o f 
course, som e a re  in  actu al p ractice  or 
are M em bers o f P arliam en t. It is 
m y good fo rtu n e th at I h a ve  been \ ut 
o f p ractice  fo r  n e a rly  20 years. I  
am  n ow  p ra ctic a lly  in  retirem en t. 
T h erefore, w h a tev er  observations I 
sh all m ake w ill  be  su b ject to  correc­
tion, su b ject to  elucidation. T h at is 
m y proposition.

MR. C H A IR M A N : Y o u r  U n iv ersity  
is O xford ? Y o u  are  p ra ctic a lly  m y  
contem porary.

SH R I A N S A R I: N ex t th in g that I
w ould  lik e  to say  is that th is d ra ft 
B ill  is som ething w h ich  is n ew  to 
our country. T h e la w  o f T ort, so fa r  
as w e  are concerned, i s p ra ctica lly  a 
n ew  subject. Those w ho stu d y th e 
la w  reports find v e r y  fe w  cases o f  
tort in  India. A  la rg e m a jo rity  are  
E nglish  cases and A m erican  cases. It 
is a n ew  subject. B u t w e Indians h a ve  
had th e fo rtu n e and distinction of 
b ein g v e r y  good law yers. W e had 
dealt w ith  the A n glo-In d ian  C ode in  
a v e ry  efficient m anner. W e h a ve  
dealt w ith  the Constitutional problem s 
that have arisen in a h ig h ly  efficient
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w a y  th erefore , I h a v e  e v e r y  confi­
d en ce th a t w h a te v e r  responsibility: is 
cast on th e  G o vern m en t o r  on  th e 
Ju d iciary  it  w il l  c e r ta in ly  be d isch arg­
ed  in an efficient m anner.

I h a ve  a fe w  rem arks to m ake about 
th e  provisions o f the B ill.

T h e first th in g th at strikes m e is 
th e definition of th e w ords “ agen t” , 
*'‘em p lo yer” and “con tractor” . If  you 
h a ve  gone through som e of th e com ­
m ents on the E n glish  A c t, you  w ou ld  
h a ve  foun d tw o  lim itations on the d e­
finition in the E nglish  A ct. O n e is th a t 
the servan t m ust be appointed by th e 
C row n , th e A g en t m ust be appointed 
b y  th e C row n  and th e contractor m ust 
be appointed b y the C row n  . . .

MR. C A IR M A N : A r e  you m gges- 
tin g  a n y  am endm ent o f section 2 (a )?

SH R I A N S A R I: It appears to m e 
that w e  h a ve  g iv en  a som ew hat w id er 
scop e than the E n glish  A ct.

A n  HON. M E M B ER : W h y should 
w e  fo llo w  th e  E n glish  law ? W e 
should  look to our own conditions.

SH R I A N S A R I: T h e reason is that 
som etim es w e  b orrow  com m ents on 
that A c t rath er than  w e  our ow n Act. 
T h en  th ere  is one m ore th in g  w h ich  
str ik es m e as som ew hat w ider. T h e 
m odem  ad m in istrative  ten d en cy is to 
h a ve  a d m in istrative  agencies, that is 
to  say, to special statu tory  bodies 
u n d er A cts  lik e  the h ealth  A ct, th e 
T ran sport A ct etc., w ith  statu tory  
righ ts, liab ilities  and w ith  statu tory  
lim itations. T h ey  are fo r  purposes of 
classification, not con stitu tion ally  
sp eakin g, b ut in general term s, te rm ­
ed  as ad m in istrativ e  agencies, because 
they do th e e x e c u tiv e  act, o f th e e x ­
ecutive and th ey  are controlled. 
N everth eless th e y  are  statu tory  bodies 
and w ith  distinct statu tory  authori­
ties. It seem g that our B ill  w h ile  
defining the w ord  ‘agent* or 'agency* 
seem s to  attract th e  tortiou s acts o f 
th o se  adm in istrative agencies a lso  
a n d  m akes the govern m ent respon­

sible. T h a t is a som ew hat w id e r  
connotation. It is open to  th e M em - 
berg o f th e Join t C om m ittee to  a c­
cept th a t w id er  conn otation  but th e 
gen era l p ra ctice  is th at the rights 
and liab ilities  o f these sta tu to ry  
bodies a r e  d istin ct from  those of th e 
ex ecu tiv e . T h ese are  th e  th ree  obser­
vation s th a t I w ou ld  lik e  to  m ake so 
fa r  as th e  definitions part is concern ­
ed.

So fa r  as the lia b ility  is concerned, 
it  appears to m e that it causes th ree­
fold  liab ilities  upon th e State. One 
is th e v icariou s lia b ility  of the m aster 
fo r  th e acts of the servan t, and in th e 
w ord  ‘serva n t’ n ow adays is included 
agen t as w e ll as th e contractor. T h at 
lia b ility  covers a ll form s o f torts, 
w h eth er it to  b e to person t r  to 
m ovab les or im m ovab le  properties. In  
g en era l w ord s w e  h a ve  got this in  
our B ill. In th e E n glish  A c t th ey  
h a v e  gone a  step  fu rth er, and as a 
g e n e ra l-ru le  o f lia b ility  o f the S tate  
fo r  th e tortious acts o f its em ployees, 
th e y  h a ve  sp ecia lly  p ro vid ed  for th e 
tortious acts o f the ow n er o f the im ­
m ovab le prop erty. W e h a v e  also got 
th at here. T his m eans that if  you are 
in  possession o f th e p rop erty  or con­
trol o f th e p ro p erty  and som e tortious 
act is com m itted b y  y o u r serva n t or 
b y  you  on th e  im m ovab le p rop erty, 
then  yo u  are  liable. T h a t is the defi­
nition. I h ave got n oth in g to add to  it. 
T h at is the second form  o f n ew  lia b i­
lity  th at is b ein g put on the State. A t 
this stage, I  am a lit t le  b it h esitan t a t 
one aspect. Y o u , S ir, h a v e  been  a d is­
tin guished academ ician  at the B a r  and 
on th e B ench, and yo u  w ould  reca ll 
that th e ru le  of R y lan d s V s. F le tch er  
w a s n ev e r  accepted in this cou n try  s s  
a correct proposition. T he ru le  of R y ­
lan d s Vs. F letch er is a ru le  o f  v e r y  
doubtfu l v a lid ity  here. Suppose y c u  
h a v e  w a te r  on yo u r land b u t beyond 
a n y  control o f  you rs th e w a te r  es­
capes and causes dam ages to th e  
p ro p erty  o f another you  are liab le. 
E lsew h ere  the ru le  o f R ylan d s Vi- 
F le tch er is s till i>art o f th e  tort; it 
still attaches to  th e  ow n er o f th e  p ro­
p erty. I f  you  h a v e  b ig  dam s and th e
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w a ter  escapes from  there, th e conse­
quences o f the ru le  o f R ylan d s vs. 
F letch er w ill be there. T h at is the
second liab ility .

T h e th ird  lia b ility  th at w e  n ave  
under this B ill  is th e resp o n sib ility  
o f the m aster fo r  w ron gs com m itted  
on his em ployees. T h a t is also th ere  
in  the B ill. T hese are th e th ree lia b i­
lities.

T h e re fo re f to d a y  th e position is 
th at th e State w ill  be v ica rio u sly  
lia b le  fo r  the acts o f its servan ts 
em ployees, agents, or contractors, and 
it w ill  be liab le  fo r  the tortious acts 
o f  th e m ain ow n er and w ill be r e s­
ponsib le fo r  th e  in ju ries suffered. W e 
h a ve  accepted its ru les on th a t line, 
and I h a ve  nothing to say. B ut 
there is one th in g  w h ich  I am not 
v e r y  c lear about. So fa r  as th e  
grounds o f exem ption  are concerned, 
th e y  h ave been enum erated in th e 
B ill, and th e y  re late  to  acts o f S tate  
etc. etc., T h ere  is also provision  to 
exem p t ju d icia l proceedings, acts of 
m agistrates, acts o f ju d ges or persons 
ex erc is in g  ju d icia l au th ority  from  
tortious lia b ility . T h e difficult p ro­
position th at arises is this. W hat is 
th e position of a statu tory  trib u n al 
th a t is d isch argin g q u asi-ju d icia l 
functions? A re  th e acts com m itted b y  
the m em bers o f those q u asi-ju d icia l 
trib u n als or those w h o  ca rry  out th e ir  
orders exem pted from  lia b ility?  On 
th at point, the text-b o o k  w riters on 
adm in istrative la w  are inclined to  th e 
v ie w  th at th e y  are also exem pted. 
T h e y  say  that th e w ord  ‘judical* does 
not m ean m ere ly  deciding.

M R. C H A IR M A N : O ne need not be 
a C h ie f Justice or Judge, but one m ay 
b e m erely  d ischargin g th at function 
som ew here and that w ou ld  be enough.

SH R I A N S A R I: B u t th e position is 
this. T h ere  a case has been  cited  
w h ere  one of the judges has said that 
even  if  you  decide som ething ad­
m in istra tive ly  w ith  the application  of 
yo u r ju d icia l m ind th at is also ju d i­
cial. I f  that b e  th e proposition, then 
the exem ption  that is provided  for

ju d ic ia l acts w o u ld  con fer a som ew hat 
w id er scope.

T h e fo u rth  th in g  that has appeared 
to  m e is this. I am  out o f date and I 
do not k n o w  w h eth er w *  h a ve  also 
acts sim ilar to th e L a w  R eform s A cts 
in E ngland. T h e y  h a ve  m ade som e 
enactm ents th e re  about con trib u tory  
n egligen ce and abou t contribution  in 
torts. I do not th in k  w e h a ve  sim ilar 
enactm ents. T h ere are certain  p ro ­
visions in the B ill  about G overnm en t 
b ein g en titled  to contribution  of 
dam ages etc. W ith  great respect, I 
w ou ld  say  that w h ere  the S tate is 
b ein g  m a d e v ic a rio u sly  responsib le 
fo r  the acts o f its em ployees, th ere 
should be absolute lia b ility  on the 
persons w h o  h a v e  caused the !oss or 
w h o h ave  com m itted the act to com ­
pensate th e State. A fte r  all, a  ser­
van t, or an agent, or a trustee, or am 
execu to r carries a certain  responsibi­
lity  to those, w hose p rop erty  he 
w orks and w hose pow ers h e exercises 
th at is, not to  do th in gs n eglig en tly , 
and to be honest and to ta k e  good 
care and i f  he fa ils, in  doing th at 
duty, then  m y  resp ectfu l submission, 
is th a t he m ust b e  m ade responsible 
to  th e S ta te  fo r  com pensation or 
w h a te v e r  it  m a y  be. T hose are  the 
fe w  things th at I h ave  to  urge.

SH R I SH R I C H A N D  G O Y A L : Y o u  
h a ve  suggested  certain  m odification in  
th e definition o f agent. I  w o u ld  lik e  
to k n ow  w h e th e r  th e  definition o f 
em p loyee o f G overn m en t g iv en  in  
clause 2 (b) could  b e am ended to  in -  
c laude public u n dertak in gs and cor­
porations.

SH R I A N S A R I: T he difficulty about 
pu b lic  un dertakings is th at th ey w ill 
h a v e  th e ir  ow n statutory rights and 
th e y  h a ve  th eir ow n statutory liab i­
lities. I f  w e  b rin g them  also withim 
the scope of this, it m ust be in v ie w  
of th e special duties that th ey  h a ve  
got. B u t I th in k  it is b etter to exclude 
them  altogether g iv in g the necessary 
safeguards in the special legislation  
against the tortious acts of these 
public undertakings.

3035 LS—4.
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SH R I S H R I C H A N D  G O Y A L : Y o u  

h a ve  suggested  th a t in  a ll text-b oo ks 
it has been observed b y  variou s 
authors that the acts o f m agistrates 
and ju d ges and even  acts p erform ed 
b y  trib u n als w h ich  p e rfo rm  q u a s i­

ju d icia l functions an d  w h ich  fo llo w  
ju d ic ia l procedures should be exem p ­
ted, and that m ay be m ade c le a r -----

SH R I A N S A R I: I h a ve  ju st been  
looking into th e tw o  books on the 
sub ject n am ely G a m er's A dm inistra­
tiv e  Law  and W eide’s A dm inistrative  
Law . I f  y o u  get those books h ere I 
shall g iv e  you  a referen ce to the re ­
levan t pages. T h at is the v ie w  ad voca­
ted  there. T he m odern tenden cy is 
that th e  adm in istrative authorities 
som etim es ta k e  decision a fter a  ju d i­
c ia l determ ination  of pros and cons. 
F o r exam ple, suppose the M in istry o f 
H ealth  w an ts to dem olish a build ing. 
A  p a rticu la r  repo rt of the inspector is 
quoted; then  th e com m ents on the 
report a re  called  for, and then th e 
ev id en ce  o f th e person affected is 
taken. A fte r  siftin g  a ll these things 
th e a u th ority  decides one w a y  or th e 
other.

SH R I SH R I C H A N D  G O Y A L : Do
you  not th in k  that the position o f the 
ohairm&n of a tribu n al su b stan tia lly  
differs from  th at o f a ju d icia l autho­
r ity  in th e m atter of ju d icia l train in g 
etc.? A  ju d ge  because o f his train in g 
and education applies his m ind 
d ifferen tly, but a trib u n al is not lik e ­
ly  to exercise  th e sam e sort of ju d icia l 
principles. W e h a ve  seen the w o rk in g  
of m any o f these tribunals, and v/e 
kn ow  that th ey  are m ore interested 
in protection of the departm ental in­
terest, and the im pression that has 
been given  at least in some cases is 
that th ey  do not dispense even -han ded  
justice but th ey  on ly  protect the de­
partm en tal interests. Do y o u  not th in k  
th at it w ill not be safe to  exem p t 
their acts?

SH R I A N S A R I: I am not sayin g 
th at th e y  should be included in it. B u t 
w h a t I am just pointing out is that 
th e  definition of the term  ‘Judicial* in

th is  p ro v is io n  re latin g  to  exem ption; 
is w id e  enough to cover that.

SH R I S H R I C H A N D  G O Y A L : So,
w e  should tr y  to exclu d e it from  it?

SH R I A N S A R I: It is so good o f y o u  
to ex c lu d e  it.

SH R I A- T. S A R M A : Do you sup­
port the B ill w h oleh earted ly?

SH R I A N S A R I: M y personal v ie w  
is th at the State w as responsible fo r  
torts. A fte r  all, con tract and tort w ere 
le g a lly  sp eakin g lin k ed  together. I t  
w a s on ly a la ter  developm ent th a t se­
parated  tort from  contract. I f  yo u  w a n t 
to m ake a S tate  responsible in  case o f  
v io lation  of contract^ w h y  should it 
not be m ade responsible in the case 
of torts also? A fte r  all, the basic p rin ­
c ip le  o f the la w  of torts w as that th e 
K in g  cou ld  do no w ron g, w h ich  wa& 
a feu d al concept. T h e on ly thin g is 
th at you  m ust not h ave an A ct w id er 
than elsew here.

SH RI A . T. S A R M A : C ould  y o u
suggest im provem ents to  the B ill?

SH R I A N S A R I: I w ou ld  certa in ly
restrict th e responsibility  o f the S tate  
to those o v er w h ich  it has strict con­
trol. T h at is to say, I w ould  not 
m ake the S tate responsible for th e 
acts o f the contractor, nor w ould I 
m ake it responsible for the acts of an  
agent. W hen w e appoint a person to  
w atch  th e conduct o f some w ork  
rig h t through, then w e  entrust h im  
w ith  a p articu lar job  and w e just ap­
point him  on a con tractual basis an an 
agen t or a contractor.

SH RI A. T. S A R M A : T here is
difference of opinion in regard to the 
provisions m ade to safeguard  the in ­
terests of G overnm ent in this B ill. Do* 
you agree to that step?

SH RI A N S A R I: I do not think so. 
W h y should it be thought that w a y?  
A fte r  all, the responsibility  o f th e 
G overnm ents as the ow ner of th e  
im m ovable prop erty is equated w ith  
that o f a p riva te  citizen. The resp o n -
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a ih ility  o f the G overnm en t as  regards 
th e vicariou s respo n sib ility  o f  th e 
w o rk e r  has been equated  w ith  th at o f 
s  p r iv a te  person. T h e lia b ility  o f G o v ­
ernm ent so fa r  as its em p lo yee is 
concerned has been equated w ith  th a t 
o f a public servan t. So, I do not th in k  
th at th at v ie w  is justifiable.

TT*T & W ? : f?r£
s w d  s r f w f t  «r5 tt £  ft

9TVTT tft f t f t  W T
w t t  I  in- fan%-
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f t  ? r m ^ t  m w v r
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th ere has been a grea ter em phasis 
on the rights of an em ployee rath er 
than on the duties of th e em ployee.
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A fte r  all, th e  State is run and can 
b e run on ly i f  the em ployees of the 
State are efficient.

SH R I H. N. M U K E R JE E : I am  su re  
th e learn ed  w itn ess w ill  agree th at w e  
h ave  to w o rk  out, as fa r  as w e  can, 
a golden m ean betw een the r ig h t o f  
the State  and th e  r ig h t o f the c iti­
zen. In v iew  o f the fa ct th at w e  h a ve  
already, in article  300 o f the C on sti­
tution, a v e ry  definite provision  th at 
w h erev er th e S ecre ta ry  o f S ta te  used 
to be liab le  in torts, G overn m en t 
w ou ld  continue to do so, in  v ie w  o f 
this provision,— w ou ld  you  consider it 
an im provem en t on the position as fa r  
as this B ill  is concerned? W ould  the 
B ill be m a kin g  the position re a lly  and 
tr u ly  b etter both for the citizen  and 
for the State?

SH R I A N S A R I: A t present th ere 
ought not to h a ve  been any e x ­
em ption from  tortious lia b ility  at all. 
T h e v ie w  that the State  w as tortiou sly  
liab le  is a som ew hat correct v iew . 
That is m y personal v iew , b ut n ow  
that the pronouncem ent o f  our h igh ­
est tribu n al is otherw ise, w e  h a ve  to 
see the position as has been clarified  
b y  the pronouncem ent o f the S u p ­
rem e Court.

SH R I H. N. M U K E R JE E ; T he diffi­
cu lty  is w e h ave different pronounce­
m ents b y  the Suprem e Court. T h e 
judgm en t o f C h ief Justice Sinha and 
the judgm en t of C h ie f Justice G a je n - 
d ragadkar are different. It is quite 
on the cards that another judgm en t 
m ight con ceivab ly  be different. M y 
position is, w hen w e  h ave in the Con­
stitution a lread y a sort o f a safeguard, 
w ould  it be better to have leg is la tiv e  
sanction behind some kind of law , 
because our exp erien ce is that w e 
have got a plethora of legislation  
w hich  requires to be corrected. T h at 
is w h y  I w ish to know  your view s.

SH RI A N S A R I: M y difficulty
is that th ere is a pronouncem ent o f 
the Suprem e Court, and w e  h ave not 
got or aw are as a leg is lative  body o f  
w h at the Suprem e C ou rt m ay decide 
later on w h ich  no one can say. In the 
con text o f the pronouncem ent, this 
m easure is the best.
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SH R I B . T. K E M P A R A J : Y o u  w e re  

p leased  to inform  us th a t the offi­
cia ls  or the servan ts th a t h a v e  been 
em p loyed  b y  the G overn m en t a re  so 
appointed  because th e y  k n o w  th e ir  
resp o n sib ility  as to  how  th e y  h a ve  to 
d ischarge th eir functions. W h ile  d is­
ch argin g  th eir functions, i f  there is a 
slackness on the p a rt o f th e  official 
and con sequen tly  th ere  w ill  be som e 
tortious a ct com m itted  b y  him , how  
can  the vicariou s lia b ility  be fixed  
upon the G overn m en t, and h o w  fa r  
the act of the official is liab le, w h ich  
w a s com m itted b y  th in k in g  th at his 
act has been sanction ed b y  the G o v ­
ernm ent, and w h en  he acted  o ver and 
ab ove the ju risd ictio n  con ferred  b y  
th e  law , h ow  can the v ica rio u s lia b i­
l ity  b e fixed? W ould  it  be fixed on 
the official or on th e G overn m en t, fo r  
th e tortious act?

S H R I A N S A R I: T h e  proposi­
tion  o f the ru le , so fa r  as the la w  
o f  torts is concerned, is th a t as again st 
th e stran ger, th e  m aster is liab le, no 
m atter h o w  d ishon est or n eglig en t th e 
servan t m a y be. T h a t is a w e ll-se tt l­
ed  ru le  o f la w  on torts. I f  w e  a p p ly  
th e  law  o f torts to the State, then, 
a ll  the p rin cip les o f th e v icariou s lia ­
b ility  o f the m aster w ill  h a ve  to b e  
b rough t in. A s  again st th e stranger, 
as against the person w h o has suffer­
ed  th e loss, th e  m aster is liab le, b e ­
cause he hag p u t th e person in a posi­
tion  to com m it th e act. S o  fa r  as the 
m aster and servan t are concerned, so 
fa r  as the S ta te  and serva n t are con ­
cerned, or the servan t h im self is con­
cerned, the lia b ility  b ein g  jo in t in tort, 
it  is open; can get a ll th e m on ey 
th at one can from  a n y  o f the to rt 
doers, but ev id en tly , the official w ill  
n ot have the m oney, w h ile  the S U te  
has the m oney. T h erefo re , th e q u es­
tion of contribution  com es in. I say  
th ere  should b e  no contribution. T h e  
serva n t m ust not say, “ Y o u  ta k e  h a lf  
and g iv e  the oth er h a lf  to m e.”  B e ­
cau se  the ru le  o f efficiency and the 
ru le  o f the contract and the ru le  o f 
serv ic e  and the ru le  o f th e la w  says 
th a t you  m ust gu ard  y o u r m aster 
a g a in st y o u r  n eglig en t act. T h erefo re , 
y o u  m ust pay.

S H R I K R IS H N A  K A N T : P ro f.
M u k erjee  has raised  a v e ry  re le v a n t 
point, and  I w o u ld  lik e  to  go fu rth er. 
D o yo u  th in k  th a t the A ct, as d rafted  
and as it  is b efore the Join t C o m ­
m ittee, in a n y w a y  cu rta ils  the lia b i­
lity . w h ich  oth erw ise a rtic le  300 a l­
re a d y  gives, and i f  it  curtails, w il l  it 
n ot be, as M r. S eerv a i and som e 
oth ers h a v e  suggested, ultra  vires  of 
th e  C on stitution ? I f  the ju d ic ia l in­
terp retatio n  of the la w  as it stood b e­
fo re  1947 or as it has continued  since 
1947 is th at th e S e c re ta ry  o f S ta te  w a s  
not liab le, th ere is n othin g to p rev en t 
P arlia m en t from  sa y in g  th a t hen ce­
fo rw a rd  th e successor o f th e S e c re ta ry  
o f  S ta te  w ill  be liab le.

SH R I K R IS H N A  K A N T : Y o u
g a v e  us an idea th a t the definition 
clause No. 2 is w id er. C ou ld  you  su g ­
gest a n y  am endm ent to it?

SH R I A N S A R I: I w o u ld  confine it 
s tr ic t ly  to those persons w ho are ap­
pointed  b y  the G o vern m en t and paid 
from  th e p u b lic  exch eq u er #

SH R I K R IS H N A  K A N T : C lau se 3
(a) (ii) says th at the G overn m en t 
sh all be liab le  in respect o f  an y tort 
com m itted b y  an em p loyee w h ile  a ct­
in g  b eyo n d  the/ course o f his em ­
p loym en t if  th e  a ct w a s done b y the 
em p lo yee on b eh a lf o f the G o v e rn ­
m ent and is ratified  b y  the G o v ern ­
m ent. D o you  th in k  ratification  is 
necessary?

SH R I A N S A R I: Y es, S ir.

SH R I K R IS H N A  K A N T : E arlier th# 
w ords “ i f  th e act con stitutin g the tort 
w as don e on b eh a lf o f th e G o vern ­
m en t” are there. In  v ie w  of that, 
is it n ecessary th at it  should be r a ti­
fied b y  th e G overn m en t?

SH R I A N S A R I: Y es, S ir. T h ere  is 
such a th in g as tortious lia b ility  so 
fa r  as course o f em ploym ent is con­
cerned. I f  you  go b eyon d  the course 
of em ploym ent, th ere imust be som e 
act o f the G overn m en t to r a tify  It.
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SH R I SH R I C H A N D  G O Y A L : O ur 

apprehension  is that G overn m en t w ill 
n ever ra tify .

SH R I A N S A R I: So w ould  be a pri­
v a te  in dividual. I f  th e  agen t o f a 
p r iv a te  in d iv id u a l com m its som e to rt 
b eyond th e scope o f his em ploym ent, 
the m aster w il l  not be liab le.

SH R I K R IS H N A  K A N T : T h e p a ra ­
p h ern alia  o f G overn m en t is increas­
in g 90 v a stly  and G o vern m en t b ein g 
the b iggest em p lo yer it  should h ave 
m ore lia b ility  than the p riva te  in d iv i­
dual.

SH R I A N S A R I: A fte r  a ll, i t  is the 
ta x -p a y e r ’s m oney. I f  you  h a ve  a 
rule o f la w , it m ust ap p ly  to a ll.

SH R I K R IS H N A  K A N T : C lause 11 
says:

“ N othin g contained in  this A c t
shall render th e G overn m en t liab le
in respect o f—

(i) an y act done b y  a m em ber o f 
a police fo rce  or

(ii) a p u b lic  serva n t w hose d u ty  
it is to p reserve peace and 
order in  an a n y  area or p lace 
or w ho is en gaged  on guard, 
sen try, petrol, w a tch  and w a rd  
or other sim ilar d u ty  in  re ­
lation  to a n y  area  or p lace.”

Suppose th ere is a lath i ch arge  and 
a ju d icia l en q u iry  is ordered. G o v ­
ernm ent can ta k e  protection  b ehind  
this clause and say th at th ey  are not 
liable.

SH R I A N S A R I: S o  fa r  as the e x ­
em ptions are concerned, the leg islatu re 
is the final authority. I f  th ey  fe e l 
that it is a sufficient ground for e x ­
em ption and it  is rational, it can  be 
there.

SH R I K R IS H N A  K A N T : Supposing 
that u ltim ately  w e  adopt this B ill, do 
yo u  th in k  th at this clause 11 (i) (ii) 
should be th e re  or should w e  exclu de 
it? I fe e l th at if  w e  keep  it there, 
our r ig h ts as a citizen  are gone.

SH R I A N S A R I; M y personal v ie w  
is th at innocent persons should b e  
g iven  com pensation and exem p tion  
from  the lia b ility  fo r  com pensatin g 
should be as little  as possible.

MR. C H A IR M A N : T h erefo re  th is
should b e  chan ged. A s it is, yo u  
cannot sue the G overnm en t. W e a re  
th in kin g  n ow  o f the leg a l righ t. We 
w a n t to go to the C h ie f Justice and 
not to the M inister.

SH R I A N S A R I: I w o u ld  rath er de­
sist; p erso n ally  I w o u ld  not. T h a t is 
m y personal fee lin g. B u t I w ould  
h a ve  as fe w  grounds o f exem p tion  as 
possible.

S H R I K R IS H A N  K A N T : Suppose, a 
v e r y  sim ple la w  could  be th ere sa y in g  
that exem ption fo r  the G overn m en t 
w ould  be there on ly fo r  an act o f 
S ta te  w h ich  you  can define and the 
rest o f  it is le ft  open w ith  eq u al 
rights as b etw een  citizen  and citizen  
and b etw een  G o vern m en t and citizen, 
w o u ld  that n ot be b etter?

SH R I A N S A R I: T h e  la w  o f torts 
is not sim ple.

SH R I H . N . M U K E R JE E : A s  yo u  
say, th e  la w  o f torts is not sim ple andr 
as fa r  as w e  kn ow , the B ritish  p ractice 
has been o f  a p articu lar order. We 
th in k  o f the B ritish  idea and the la w  
o f torts at the sam e tim e. S ince we 
v e ry  la rg e ly  fo llo w  the B ritish  ju ris ­
prudence, w o u ld  it n ot be b etter to  
lea v e  it  as it  is so th a t w ith  referen ce 
to precedents e v e ry  case could  b e 
fou g h t out on its m erits rath er than 
d elineate ev e ry th in g  so sp ecifica lly  
and put the citizen  in jeop ardy? O ur 
fea r  is th at the citizen  m ight be in  
danger because o f these qualifications.

SH R I A N S A R I: F or the last hund­
red yea rs w e h a ve  been fo llo w in g  the 
precedents system  and w e  w ill  h a ve  
to h ave an e n tire ly  n ew  system  of 
procedure and guidance for the ju d ges 
and the la w y e rs  i f  w e  are to get out 
of that.
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SH R I H. N. M U K E R JE E : Is it  not 
b etter not to d isturb  the present w a y  
o f doing things of recourse to p rece­
dents, citations and ju d icia l findings 
than to h a ve  a la w  w hich  w il l  m ake 
th in gs m uch m ore r ig id  and h id e­
bound?

SH R I A N S A R I: W hen a c lien t com ­
es to you for y o u r  advice, i f  y o u  do 
n ot h a v e  precedents and authorities, 
how  w ould  y o u  advise? I am  not 
sp eakin g o f w h en  th e case a ctu a lly  
goes before th e  cou rt b u t w h en  a 
c lie n t com es fo r  advice w h eth er he 
should file  a su it or w h eth er h e  
should com prom ise.

SH R I K R IS H A N  K A N T : T h e p u r­
poses o f this B ill  are, firstly, the in di­
v id u a l citizen ’s  righ ts should  be sa fe­
gu arded  against acts o f to rt com m itted 
b y  the G overnm ent; and, secondly, th e  
G overn m en t should not be prohibited  
from  ta k in g  a n y  steps w h ich  m igh t 
b e in  the interest o f the S tate. To 
serve  these tw o  purposes, i f  the A c t  
p rovides th at these are  the acts of 
S ta te  w h ich  are im portant and for 
w h ich  th e G o vern m en t w ill  h ave p ro­
tection  and fo r  e v e ry  other th in g th e y  
w ill  be liab le  in torts, w o u ld  it not b e  
b etter?

S H R I A N S A R I: T h e position tod ay 
is th at th e  la w  o f  torts h a s certain  
exem p tive  pow ers.

SH R I K R IS H A N  K A N T : W e a re  not 
in  a n y  w a y  question ing w h eth er w e  
should exem p t th e  State  for a n y  acts 
o f S ta te  w h ich  are req u ired  fo r  th e 
purposes o f defence etc. T h e  m ain  
th in g is th a t other exem p tion s n eed 
not be there.

SH R I A N S A R I: B u t then the sam e 
ru le  o f law  w ill  not be there. O ur 
object is to h a ve  one ru le  o f la w  
coverin g all. I w o u ld  p refe r  the la t­
ter.

SH R I S. K A N D A P P A N : Y o u  h a ve  
v e r y  lu cid ly  put certain  points b ut 
still w e  h a v e  got doubts as to th e p ro­
tection  that is given  to the citizen  in

th is B ill. A s  previous M em bers h a ve  
pointed  out, the exem p tion  that has 
been given  in  some cases can be 
overstretch ed  and an yth in g  can be 
construed as the sovereign  fun ction  o f 
the G overnm en t.

SH R I A N S A R I: I w o u ld  entrust to  
the courts of la w  th e  ta sk  o f assessing 
w h eth er th a t plea is correct or not.
I w ou ld  koep th at and le a v e  it to the 
cou rts o f  la w  to decide. And I th in k, 
y o u  can tru st them  to decide w h eth er 
th a t is a substantial plea, a correct 
plea or not.

SH R I S. K A N D A P P A N : P ro b a b ly  in  
th e present co n text that is the on ly  
w a y  out. So w e  w ould  h a ve  to lea v e
it at that.

SH R I A N S A R I: W e w o u ld  le a v e  it  
to the la w y e rs  and th e  ju d ges to 
decide.

SH R I S . K A N D A P P A N : In  certain  
spheres w e  find that, in  th e present 
p o litica l stru ctu re in India, there are 
certain  departm ents w h ere  the S ta te  
as w e ll as the C en tre come into the 
p ictu re. In  certain  execu tiv e  fu n c­
tions th ere is overlapp in g. T ake , fo r  
exam ple, th e  r a ilw a y  police. It is the 
police o f the S ta te  b u t they are fu n c ­
tion in g on th e  ra ilw a y s  and are un­
d er th e ju risd iction  o f th e station  
m asters and others. Or, ta k e  the 
a ctiv ities  o f th e  F ood C orporation  in 
collab oration  w ith  th e  food dep art­
m ents o f  th e States. In  such spheres 
som e tortiou s art? are co m m itted  
W h ere  w il l  yo u  fix  the lia b ility  in  
such cases and h ow  w ill  it be fixed?

SH R I A N S A R I: T h e lia b ility  o f 
th e tort is joint, that is to say, i f  
tw o  persons h a ve  com m itted a w rong, 
th e consequences are fa r  th e acts o f 
both the persons each is liab le  to 
the w h ole  extent. T h at w a y, the com ­
pensation w ill come p a rtly  from  the 
C en tre  and p a rtly  from  the State.

SH R I S. K A N D A P P A N : T a ke th e 
concrete exam ple o f th e R a ilw a y  
P olice. Though the P olice  belon gs to  
the State, the execution  is controlled
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by the Railway authorities. When 
there is a tortious act committed the 
.statement very well says that it is 
the act of the Railways, that is, the 
Centre.

SHRI ANSARI: We will approach 
it from a different angle. We will 
see whether the particular act was 
in the course of the employment of 
the State or the Railways or the Cen­
tre. If it is in the course of the em­
ployment of the Centre, the Centre 
pays. The vicarious liability means 
that you are responsible for the act 
of your servant if it is done in the 
course of your service.

SHRI ANSARI: We alwyers are
taught that before we haul up any 
exception whatsoever, on behalf of 
the State or for the benefit of the 
State, the whole community will com­
pensate the individual who suffers 
damage. Is it so?

SHRI ANSARI; We lawyers are 
taught that before we haul up any 
person for being responsible, we 
see what duty has been infringed. If 
it is a Government’s duty to guard 
against every lose, yes. The duty of 
the Government, so far as tort is con­
cerned, is vicarious of the employee 
That is all.

SHRI SRINIBAS MISHRA: My ques­
tion was, when any individual suffers 
any loss or injury for the benefit of 
the State while somebody is acting 
on behalf of the State, whether the 
State will compensate the individual 
for the loss without any exception 
whatsoever.

SHRI ANSARI: May I put it in a
different way? Supposing my servant 
goes and purchases things on my 
behalf although he is not employ­
ed for the purpose, must I pay merely 
because he is my servant? There must 
be some limit to my liability so far 
as the acts of my servant are con­
cerned.

SHRI SRINIBAS MISHRA: This
legislation has become necessary be­
cause of the decision of the Supreme 
Court in Ralia Ram's case.

MR. CHAIRMAN: I quote the jud­
gment:

“It is tim e leg is la tu res in  India 
should seriou sly  consider w h eth er it  
should n ot pass , an y such enactm ent 
to regu la te  and con trol an y cases 
lik e  this on th e sam e lin es as has 
•been done in  E n g la n d ___

He says that this is based on the 
theory that the King commits no 
wroi^g. The Chief Justice has strong­
ly recommended that Parliament 
should consider it immediately.

SHRI ANSARI: It is something on
the lines of the English law . . . .

SHRI SRINIBAS MISHRA: I may 
narrate the facts of the case. Mr. 
Ralia Ram was arrested by the police. 
The valuable articles and gold were 
esized and put in MaXkhana, After that 
the constable who seized all this ab­
sconded with the property. Mr. Ralia 
Ram filed a suit for the recovery of 
the value its compensation which was 
dismissed on the ground that it was 
a sovereign act of the State and, there, 
fore, he coiild not gel it. To remedy 
such a defect, this legislation is being 
brought forward. After going through 
the clauses, do you find that Mr. Ralia 
Ram will get relief under this law?

MR. CHAIRMAN: As you know, 
Mr. Seervai is a very big lawyer and 
he has published the book, The Con. 
stitution Law of India, possibly, the 
best book on the subject. He says 
that that judgment is clearly wrong. 
You read this paragraph. He says 
that it is wrong law. That man ran 
away with a number of silver and 
gold articles. And they said that 
nothing can be done because it is not 
covered by it. He is agreeing with 
Justice Sinha’s he is not agreeing with 
the Chief Justice.
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SH R I K R IS H A N  K A N T : T h is is
w h a t M r. S e e rv a i says here:

“ I f  this is the correct position, the 
B ill  m ere ly  asserts a lia b ility  w h ich  
a lrea d y  existed  so fa r  as the S ecre­
ta ry  of S ta te  fo r  India w as con ­
cerned and, to  th at ex te n t is not 
open to a n y  objection  and, in  fact, 
is in consonance w ith  artic le  300 as 
co rrectly  in terp reted  in V idyaw ati's  
case. To that e x te n t th at a n y  p ro ­
visions o f the proposed B il l  c u rta il 
the lia b ility  to w h ich  th e S ecreta ry  
o f S ta te  w o u ld  h ave been subject, 
in m y opinion, the B il l  w o u ld  be 
ultra vires  o f a rticle  300 o f th e C on ­
stitution.”

M R. C H A IR M A N : Y o u  are a C h ief 
Justice o f a H igh C ourt. I w a n t to 
kn o w  you r view . Do y o u  th in k  M r. 
S eerv a i is r ig h t or he has gone too 
far?

SH R I A N S A R I: T h e Constitution  
says th at w e  h a ve  got to g iv e  fu ll 
fa ith  and credit to th e pronounce­
m ent o f the Suprem e C ourt,

M R. C H A IR M A N : T h e  Suprem e
C o u rt h a a spoken in  tw o  voices.

SH R I A N S A R I: W e do not see it  as 
an appellate au th ority  . . .

MR. C H A IR M A N : W hat is yo u r
view ? W e w a n t to kn ow  y o u r  v iew .

SH R I A N S A R I: T h e  position is this. 
T h ere  is a  pronouncem ent of th e 
Suprem e C ourt. C on sisten t w ith  the 
pronouncem ent o f the S u p rem e Court, 
the B ill seeks to brin g the la w  . . . .

MR. C H A IR M A N : L e t us h a ve  y o u r  
view . D o you  th in k  th at M r S eerva i 
w a s right? W hat is yo u r personal 
v iew ?

SH RI A N S A R I: The basis o f the 
E nglish ru le  w as that the K in g  can 
do no w rong. I f  the K in g  can be 
sued for dam ages in  contract, w h y  not 
in  tort?

M R. C H A IR M A N : D o y o u  th in k
th at M r. S e e rv a i w as right?

SH R I A N S A R I: T h ere  are tw o re ­
cen t books on ad m in istrative  law , one 
is b y  G arn er and th e oth er b y  W righ t. 
T h ey  h ave dealt w ith  the th in g on  the 
sam e lines, i,e,t th e w h o le  th in g  em a­
nates because o f th e  feu d a l position.

SH R I S R IN IB A S  M ISH R A : A fte r
going through th e B ill, do yo u  fe e l 
that people lik e  R a lia  R am  w ill  get 
r e lie f  under this B ill?  I am d raw in g 
yo u r pointed atten tion  to C lau se l l ( i ) .

M R. C H A IR M A N : Y o u r  question
w o u ld  not com e under this. T his is 
an exem p iotn  th at yo u  get fo r  the 
preven tion  or suppression o f a b reach  
o f the peace or a disturbance of the 
p u b lic  tra n q u ility  . . . .

SH R I S R IN B A S  M ISH R A : « . . .  for 
the preven tion  o f a n y  offences against 
public p ro p erty” . In  R alia  R am ’s case, 
it w as fo r  stealin g p u b lic  p ro p erty  . .

SH R I M. Y U N U S  S A L E E M : T h a t 
w as not p u b lic  p rop erty .

SH R I S R IN IB A S  M ISH R A : Suppose 
it is a pub lic prop erty, does he get 
an y re lie f under this?

SH R I A N S A R I: T h e position is th is 
th at i f  y o u  treat th e  police fo rce  as 
an agent, perhaps h e w ill  be liab le.

SH R I M. Y U N U S  S A L E E M : In v ie w  
of this exem ption, w h a t w ill  b e  th e 
position?

SH RI A N S A R I; T h e exem ption is 
not general. T h e exem ption is o n ly  
in lim ited cases.

SH R I S R IN IB A S  M ISH R A : P lease 
re fer  to C lause 11 (n ). W ill R alia  R am  
get re lie f under this?

MR. C H A IR M A N : C an  11 (n) apply  
here?

SH R I A N S A R I: No.

SH R I S R IN IB A S  M ISH R A : T his
la w  w ill  not a p p ly  to Jam m u and
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K ash m ir. So, w il l  it  create  confusion 
so fa r  as th e foru m  of institution  and 
cause o f action  is concerned? U nder 
the ord in ary  law , a suit can be in sti­
tuted  w h ere  the defendant resides. 
Suppose a person b elon gin g to Jam m u 
fc Kashmir does som ething liab le  here, 
are th e  Jam m u 8c K a sh m ir G o v ern ­
m ent liab le? W ill a  su it lie?

SH R I A N S A R I: It depends on w h a t 
kind  of law  y o u  are  en forcin g.

SH R I S R IN IB A S  M ISH R A : F or in ­
stance, K a sh m ir E m porium  h ere in  
D elhi. D oes the Jam m u 8c K ash m ir 
G overnm ent becom e liab le  under tort?

SH R I A N S A R I: Y es. L e x  loci. T he 
law  of D elh i w ill apply.

SH R I S R IN IB A S  M ISH R A : In C lause
(2). the definitions of ‘agen t’ and 
‘independent contractor’ are g iven . 
W hat is yo u r v ie w  about the position 
of the indepen den t contractor?

SH R I A N S A R I: T h e on ly  proposi­
tion I w ill  c ite  is this. N ow  it has 
com e to m y m ind. T h at is, th ere  
should not b e  an y cu rta ilm en t of th e 
lia b ility  so fa r a s th e 3rd  person is 
concerned b etw een  the govern m ent 
and th e contractor. Y o u  can ’t  get out 
of your d u ty  to the person w h o  ha* 
suffered  the loss b y  sa y in g  th at b y  
the u n dertak in g o f the contract to y o u  
th e G overn m en t w ill  n ot b e  liab le. 
T h at is not the case.

SH R I S R IN IB A S  M ISH R A : W ould  
it requ ire a little  m ore clarification  
regard in g order and control?

SH R I A N S A R I: Y es, order and con­
tro l in this w ay, because so fa r  as the 
agent is concerned. So fa r  as the sub­
agent is concerned he is n ot under 
the control of the governm ent.

SH R I S R IN IB A S  M IS H R A : Y es.
N ow  there are the w ords ‘w h ile  actin g
in  the course of his em p lo ym en t-----*
Also, ^beyond th e course o f em p loy­
m ent’ . Now, w ou ld  it cover the w h ole  
period of his service?

SH R I A N S A R I: I w ou ld  put it  in  
th i8 w a y. T h e lia b ility  is com m itted

durin g the em p loym ent o f the man- 
and the w ord  is “ course o f .  B u t  
course o f lia b ility  depends upon the 
th in g b ein g done w ith in  the scope o f 
the a u th ority  assigned to the servan t.

SH R I S R IN IB A S  M ISH R A : In 
course of is w id er than in connection 
w ith .

SH R I A N S A R I: Y es.

SH R I S R IN IB A S  M ISH R A : W hile 
som ebody is acting, durin g th at w h o le  
period  the G overn m en t w ill  b e liab le  
fo r  a n y  action  com m ittee b y  him  dur­
in g the course of em ploym ent.

SH R I A N S A R I: I h ave not under­
stood you. The position is this. I f  a 
w ron g is com m itted in the course o f 
the em ploym ent, i f  once it  is com m it­
ted  the G o v t, is liable. L ia b ility  has 
arisen. It w ill cover if  the th in g is 
com m itted durin g th e course o f his. 
em ploym ent. He w ill be liable.

MR. C H A IR M A N : W hole-tim e.

SH R I S R IN IB A S  M ISH R A : T h e con^ 
tractor engages an agen t to close up a  
b reach  in  an  em bankm ent. H e brin gs 
earth from  oth er lands. H e d o se s  th e 
b reach . Is th at in  the course o f his. 
em ploym ent or beyond the course o f  
his em ploym ent?

SH R I A N S A R I: I f  the n ecessary in ­
ciden tal o f his em ploym ent is that h e 
m ust b rin g in earth  from  som ew here 
else, yes.

SH R I S R IN IB A S  M ISH R A : He has 
b rough t tim b er from  som ebody e lse ’s 
land, w ould  it be in  th e course o f em ­
p loym en t or beyond th e course o f 
his em ploym ent?

SH R I A N S A R I: I w ould sa y  this. 
T he w ords ‘course o f em ploym ent’ is a 
term  w h ich  I w ould lea ve  it  to the 
court to say  w hether som e w o rk  is 
in the course o f em ploym ent or not.

SH R I S R IN IB A S  M ISH R A : Should* 
it be clarified or not?
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SH R I A N S A R I; It has a lw a y s been 
th a t course o f em p lo ym en t m ean 
c e rta in  tilings.

SH R I S R IN IB A S  M ISH R A : P lease  
s e e  also clause 3 (b) ( i)— W h at w o u ld  
b e  the n ature o f assum ing control? 
Is it ta k in g  d e liv e ry  o f the b u ild in g 
-after it is constructed? T he w ords 
here are ‘assum e control o f the act 
contracted  to be done b y  the indepen ­
dent contractor/

SH R I A N S A R I: T he point is th is. 
T h e contractor ge n e ra lly  is som ebody 
w ho does th e w o r k  as he thinks fit. 
T h ere  is a p articu lar thing. H e ju st 
agrees to gen era l direction. B ut how  
he does it, w h en  h e does it, from  h ow  
m a n y persons he gets it, th at is b e­
yo n d  the control; th e G ovt, docs n ot 
in terfere . B u t i f  G o v t# assum es th a t 
p a rt o f the contract and gives d irec­
tions than it is different.

SH R I S R IN IB A S  M ISH R A ; Y o u  are 
try in g  to do w h a t the courts could 
do. Should  it not be m ade clear? T h a t 
is all.

SH RI A N S A R I: In cidentally, this
th in g also w ill go b efore a  court o f 

. law .

SH R I S R IN IB A S  M ISH R A : O nce he 
assum es control he is no lon ger inde­
pendent contractor. O nce G ovt, as­
sum es control he w ill  n ot be indepen­
dent.

SH R I A N S A R I; T h erefo re the lia ­
b ility . .

SH R I S R IN IB A S  M ISH R A : Y o u
h a v e  stated control and order. That 
is a lw a ys th ere w h eth er contractor is 
independent or not.

SH RI A N S A R I; T h ere are van ou * 
kind of controls. Y o u  h ave no control 
o v e r  som ebody. Y o u  h a ve  some con­
tro l over som ebody. Y o u  h ave le*ser 
control over the agent, and a ll that.

MR. C H A IR M A N : D egree of con­
trol.

SH R I S R IN IB A S  M ISH R A : W ould 
yo u  p re fe r  ‘m anagem ent* to be subs­
titu ted  fo r  control and order*?

SH R I A N S A R I; T h a t w o u ld  be in ­
troducin g into the la w  o f torts som e­
th in g  th at has not been  there.

SH R I S R IN IB A S  M ISH R A ; T h e  la w  
is in  th e a n v il.................

SH R I A N S A R I: It is better to have 
term s understood b etter b y  la w y ers  
and judges.

SH R I S R IN IB A S  M ISH R A ; U nder 
3 (b) (iv) G overn m en t is under the 
obligation  to do th e act itself. D urin g 
y o u r career as la w y e r  and ju d ge, h ave 
you  com e across an y legal obligation  
on the part of the G overnm en t to do 
the act itself?

SH R I A N S A R I: L eg a l obligation, I 
w o u ld  say, as com pared to the contrac­
to r  o r  agen cy. T he position is this: 
C ertain  thin gs you  are  under the ob­
ligation  to do it you rself. T h at is to 
say  you  can ’t  get it done b y  any other, < 
That is the case so fa r  as trust is con­
cerned. T h at is the case so fa r  as 
painting is concerned. Y o u  h a ve  got 
to do it. T h ere is no other agent. Y o u  
can ’t utilise an agent or outsider or

• contractor.

SH R I S R IN IB A S  M ISH R A : Can 
' y o u  cite an exam ple? A n y  exam ple 

or an y leg a l obligation w hen  the G ovt, 
is  bound to do the act itself?

MR. C H A IR M A N ; He cannot th in k  
of.

SH R I S R IN IB A S  M ISH R A : One last 
question. T h ere  is this exception, un­
der clause 11 (n). Y o u  m ight h a ve  
com e across of reports o f one youn g 
m an o f IB and an old m an o f 40 brought 
together b y  the doctors and vasecto­
m y  w as perform ed. P lease say  w h e­
ther such actions are com ing under 
clause 11 (n ),

SH R I A N S A R I: I  h ave  read  i t  -
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SH R I S R IN IB A S  M ISH R A ; A r e  

those tw o persons— y o u n g  and old en ­
titled  to get com pensation?

SH RI A N S A R I: This applies to a
case w h ere the statute authorises th e 

<doing o f som ething and that som ething 
cannot be done w ith ou t loss. F o r e x ­
am ple, R a ilw ays are run; the en gin e 
has sparks; it throw s sparks w h ile  ru n ­
ning and those sp ark s burn an adjoin ­
in g land. T h e statu te should autho­
rise and that authorisation  m ay be 
carried out w ithout damages.

SH RI S R IN IB A S  M ISH R A : I could 
not q u ite  fa llow . Here, vasectom y is 

.authorised.

SH RI A N S A R I; A n  enactm ent m ust 
say that. It m ust say  th at you  m ust 

'do this thin g and that th in g cannot be 
<Ione w ith ou t loss.

SH RI S R IN IB A S  M ISH R A ; V asec­
tom y operation can not be done w ith ­
out loss?

SH RI A N S A R I: T here is no au­
thorisation b y  a statute.

SH R I S R IN IB A S  M ISH R A ; Y o u  
•are m a kin g  this distinction.

SH R I A N S A R I: This th in g w as p er­
haps fo llow ed  w hen  the R ailw ays A c t 
w as introduced in London. T h ey  say: 
If th e la w  says “ do th is” , then y o u  
m ust do it carefu lly , w ith ou t causing 
negligence. B u t i f  it  is im possible to  
do it w ith o u t loss, then th at is exem p­
ted.

SH R I S R IN IB A S  M ISH R A ; Y o u  are 
th in kin g of ru le  in tort as fo llow ed  in 
England.

SH RI A N S A R I; W e h ave  been tau ­
gh t la w  according to E nglish  pattern.
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yo u r v iew s?
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S H R IM A T I S A V IT R I S H Y  A M : A t
th e tim e o f perform in g his duties, he 
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tak in g sh elter under good faith , public 
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S H R IM A T I S A V IT R I S H Y A M : 
A ction  has been ratified b y  the G o v ­
ernm ent.

SH R I A N S A R I; So fa r  as G o v ern ­
m ent is concerned, it  is not the leg is­
latin g  authority. L egislatin g  is the 
job  o f Parliam ent. G overnm en t r a ti­
fication m ust be on som e leg al grounds.

ft | 1

SH R I B R IJ B H U SH A N  L A L : In
this B ill, ‘to rt’ is not defined. Is it 
not n ecessary th at it should be defln-
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ed? I w o u ld  lik e  to h a ve  yo u r v a lu ­
ab le  opinion on this.

SH R I A N S A R I: W e k n o w  w h a t is 
the m eaning of certain  term s.

S * w r  3TRIT t  far * 5

T h e un derstan ding is th at it has b een  
used in the cu rren t context.
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e v e r y b o d y  kn ow s w h a t is tort.
L oss caused b y  w ro n g fu l act o f a p e r­
son— you  m a y  define it  lik e  that. B u t 
th at is a v e ry  va g u e  definition.

. SH R I T. M. SH E TH : R e vertin g  to
th e points raised  b y  M r. M u kerjee, 
so fa r  as lia b ility  o f th e  G overm en t 
to  th e tortious acts is concerned, it  is 
la id  d ow n  un der A r tic le  300. It sa ys  
that th e  law  w h ich  w as in  fo rce  b efo re  
th a t date w h en  C on stitution  cam e into 
fo rce  is the la w  on the subject.

N ow , w h en  w e  lo o k  at th e h isto ry  
of the law  in  this country, w e  find th at 
there are tw o trends of con trary  deci­
sions. One tren d started  w ith  H a rl-  
b a n ji’s case and ended w ith  V id y a v a ti’s 
case. T he other tren d  started  w ith  
P & O ’s case and ended w ith  R a llia  
Ram 's case. T herefore, go fa r  as the 
la w  on the su b ject is concerned, b efore 
R a llia  R am ’s case, th ere  w e re  tw o  co n ­
tra ry  trends going on. N ow  the ju d g ­
m ent o f th e suprem e cou rt In the case 
is the latest la w  on the subject. The 
present law  on the sub ject is as per 
th e  R a llia  Ram 's case. A n d  this B ill  is 
also introduced on the basis of th at J 
case. T h e B ill  is intended to define |

and am end the law . O ur attem p t to ­
day is to see w h a t sort of am endm ent , 
w e  uhould in troduce in the la w  w h ich  
is ex istin g  at present.

In this con text I w ou ld  lik e  to k n o w  
from  you, Dr. Saheb, w h eth er the la test 
ju d gm en t o f the S uprem e C ou rt is th e  
correct one in th e la w  on the su b ject 
or not.

SH R I A N S A R I: U n fortu n ately , o u r 
position is th at w e  can o n ly  g iv e  our 
v iew s. T h ere is no decision; the p ro ­
nouncem ent o f th e S uprem e C ou rt is 
there. W e m ay say  th a t w e  differ fro m   ̂
that. It m a y  be r ig h t or w rong. v

SH R I T. M. SH E TH : T h is B ill  is 
b rought fo rw ard  to am end the ex istin g  
law . In that context, it is n ecssary fo r  
us to k n ow  w h eth er the latest ju d g ­
m ent of the Suprem e C ou rt is th e cor­
rect one.

SH R I A N S A R I: W ell, S ir, it is a 
question o f opinion. T h e pron oun ce­
m ent o f  the S uprem e C o u rt as it stands 
to-d ay  stands unless th e la w  is am end- 1 
ed.

SH R I T. M. SH E TH : T h a t is true.

S H R I A N S A R I: W e cannot say  w h e ­
ther th e ju d gm en t as such is correct.

SH R I T. M. SH ETH : W e are h ere to  
consider am ending th e law . F or the 
present, the latest ju d gm en t of th e 
Suprem e C ou rt is th e la w  on the sub­
ject. W e are th erefore th in kin g o f 
am ending th e la w  on th e subject. W e 
w ou ld  lik e  to k n o w  w hether the ju d g ­
m ent of the S uprem e C ourt is correct 
and according to A rtic le  300 o f the 
Constitution, w h a t should be the law . 
T h at is m y point.

SH R I H IR A  V A L L A B H A  T R IP A T H I: 
Should it be changed?

SH R I A N S A R I: I w o u ld  say  th a t 
under A rtic le  300 o f the Constitution, 
it is for the Suprem e C ou rt to prono­
unce the judgm en t and it is open to 
you — the L egislatu re— to m od ify  it  ac­
cording to you r view s. If  you  fee l th at 4 
the pronouncem ent of the Suprem e 
C ourt is not correct accordin g to  y o u r
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view s, you  are th e le g is la tiv e  a u th o rity  

, and yo u  can am end the law .

SH R I T. M. SH E TH : O n th at point, 
w e w a n t to k n o w  w h a t e x a c t ly  w e
should do in  y o u r opinion.

SH R I A N S A R I: A cco rd in g  to th e
Suprem e C ourt, th e y  h a v e  said th at 
the la w  should  be lik e  this.

SH R I M O H A M M A D  Y U N U S  
S A L E E M : T h e question  is: w h en  the 
enactm ent w o u ld  be u ltra  v ires th e 

, Con stitution  under A r tic le  300, w h a t 
should b e done about that.

SH RI A N S A R I: F irs tly  th e Suprem e 
Court is to say  w h a t w as th e la w  in  
1948. A n d  th e Suprem e C ou rt said  
that this w as the la w  in  1948.

MR. C H A IR M A N : A n d  the P a r lia ­
m ent also can  a lter it i f  it likes.

. SH RI M O H A M M A D  Y U N U S  
S A L E E M : F or you r benefit, I m ay 
d raw  yo u r atten tion  to A rtic le  300 o f 
the Constitution.

It say*: ‘T h e  G overn m en t of India 
m ay sue or be sued b y  th e nam e o f 
the Union of India and the G o v ern ­
m ent o f a S tate m ay  sue or be sued 
b y the nam e o f the S ta te  and m ay, 
subject to any provisions w h ich  m ay 
be m ade b y  A c t o f P arliam en t or of 
the L egislatu re o f such S ta te  anacted  
b y v irtu e  o f pow ers conferred  b y  this 
C on stitu tion ...................

Thi* proviso confers pow ers on P a r lia ­
m ent and the S ta te  L egisla tu re  to 
?nake law .

SH RI A N S A R I: I f  the la w  says that 
the State is responsible, then  it w ou ld  
not be v e ry  ration ale for the L eg is la ­
ture to say  that the State is responsi­
ble. I f  th e S tate  w a s responsible, it 
w as responsible.

SH RI M O H A M M A D  Y U N U S  
SA L E E M : I am  askin g about the 
powers. Y o u  k n o w  w h y  this question 
arose. Mr. S eerva i has m ade an obser­
vation  that if  there is an y enactm ent

to that effect, it w ill be ultra vires th e 
C on stitution  accordin g to him .

SH R I K R IS H N A  K A N T : He has
rep lied  to m y question  th a t it w as n ot 
ultra vires  the Constitution.

SH R I A N S A R I: S u re ly , so fa r  aa
tortious lia b ility  o f th e S tate  is con ­
cerned, I say  that it is for the Suprem e 
C ou rt to say.

SH R I T. M. SH E TH : Y o u  k n o w  w e  
h ave  tw o judgm en ts o f the Suprem e 
C ourt. O f course, th e latest judgem ent 
is the la w  on the point. W e are h ere 
considering an am endm ent defining 
th e  tort; w e  are am ending th e act. 
T h erefo re , in that context, w e  w ou ld  
lik e  to k n ow  from  y o u  w h ich  o f th e 
tw o  judgm en ts of th e Suprem e C ourt 
has co rrectly  laid  dow n  the law .

SH R I A N S A R I: M y personal v ie w  is 
that th e S tate  w as a lw a y s correct. B ut, 
personal v ie w  is o f no va lu e  h avin g 
regard  to the latest pronouncem ent e f  
th e S uprem e Court.

SH R I T. M. SH E TH : It has som e 
value.

SH R I A N S A R I: Y o u  m ay say  that 
v ie w  has no v a lu e  h avin g regard  to the 
latest pronouncem ent of the Suprem e 
Court.

SH R I H IR A  V A L L A B H A  T R IP A T H I: 
It has som e v a lu e  and it can form  
part o f the fu tu re  law . It ha*j? a great 
va lu e  and it  can  be included  in  the 
la w  that is going to be enacted.

SH R I A N S A R I: T hat w ill be essen­
tia lly  the decision or th e opinion o f 
the M em bers o f P arliam ent.

SH R I D A H Y A B H A l V. P A T E L : T hat 
is the function  o f this Com m ittee.

SH R I H IR A  V A L L A B H A  T R IP  A .
TH I: There is another question. I am 
puting to you  an extrem e case. There 
is a provision  in the B ill— clause 11 (o) 
‘any claim  arising out of defam ation, 
m alicious prosecution or m alicious a r­
rest/ L ookin g to the large scale pro­
secutions and arrests, do you think 
th at w hen  a P olice Officer or some 
other officer authorised in this b eh a lf 
m akes such prosecutions w h ich  are 
considered to be m alicious, the G ov-
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em in en t has no part to p la y  in  those 
cases and  th e citizen  has no rem edy? 
T h e G overn m en t m ach in ery  is used 
b y  th e prosecutin g agen t and the c iti­
zen  suffers m uch on account of that. 
T h e G overn m en t can punish th e officer 
fo r  the m alicious prosecutions or m a li­
cious arrests. W hat I sa y  is this. H as 
the citizen  no rem ed y against this?

SH R I A N S A R I: I w on 't h a ve  a n y  
exem ption— not against govern m en t 
but against the person w ho has done 
it.

SH R I H IR A  V A L L A B H A  T R IP A T H I: 
I f  the citizen suffers?

SH R I A N S A R I: A s  I said in the 
beginning, I w ould  reduce the exem p ­
tion grounds to the m inim um .

MR. C H A IR M A N : T h at is w h at you  
said.

SH R  A N S A R I: I w ou ld  reduce the 
exem ption  grounds to the m inim um  if  
I w as g iven  an opportunity.

SH R I M. P. S H U K L A : On going
through th e B ill  and h avin g com e to 
k n o w  you r v ie w s  w e  a fe  not y e t  
c lear w h eth er in yo u r opinion th e 
savin gs provided  in Section  11 p ro­
vid e any rem edy to the cases sp eci­
fied in R allia  R am ’s case or it still 
bars any rem edy.

SH R I A N S A R I: I th in k  it w ill b e 
actionable. T h e G overnm en t w ill  be 
liable.

SH R I M. P. S H U K L A : T h a t yo u
th in k  so. B u t the savin g clauses in  
the B ill, as has been pointed out b y  
several hon. M em bers, for an y action 
by the P o lice  or a m em ber o f the 
P olice  force or public servan t, p ro ­
vide no rem ed y in cases like  R allia  
R am ’s  case.

SH RI A N S A R I: I th in k  th at exem p ­
tion is w e ll circum scribed about pu b ­
lic  order or public peace but in 
regard  to exem ption, then of course 
the court of la w  has to decide w h e­
ther the occasion w as th ere fo r  him  
to u$e that pow er. I f  th ere is an y 
occasion, he can use it. If the occa­

sion w a s n ot there, it is m ere ly  w h a t 
th e y  ca ll colou rab le use of pow er. 
T h e la w y e rs  h a ve  com e to use th e  
w ord, colourab le use o f pow er; th a t 
is to sa y  doing som ething to ach ieve 
w h a t you  cannot do.

SH R I M. P. S H U K L A : U pto th is
tim e there has been no definite la w  
on torts in our cou n try  and on ly  A rt. 
300 govern s th e cases of torts so fa r  
as th e lia b ility  of S ta te  w as con cern ­
ed. In  co d ifyin g  a la w  lik e  this, I 
th in k, the G overn m en t is o n ly  fo r ti­
fy in g  itse lf rath er than p rovid in g a n y  
rem ed y so fa r  as th e la w  is concerned.

SH R I A N S A R I: I do not th in k  so. 
T h at w ou ld  not be fair.

SH R I D A H Y A B H A I V. P A T E L : A n y  
w a y  that is th egen eral v ie w  of the 
Com m ittee.
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MR. C H A IR M A N : If you  h a v e  an y 

constructive suggestions to m ake y o u  
m ay do so and yo u r opinion is en itled  
to the h igh est regard.

SH RI A N S A R I: I w ould  request
tim e fo r  it, not on th e sp u r o f th e 
moment.

SH R I K R IS H A N  K A N T : He m ay 
be requested to send his view s.

MR. C H A IR M A N : Y o u  can send it 
in 10 days or a w eek.

SH RI A N S A R I: I w ill req u ire  2 
w eeks tim e.

SH RI M. Y U N U S  SA L E E M : If
you consider it necessary at all.

SH R I K R IS H A N  K A N T : H e has
given  v e r y  v a lu ea b le  evidence. In 
the ligh t o f the eviden ce h e has given , 
he has throw n  out a num ber o f su gges­
tions.

SH RI A N S A R I: The difficulty is
that before I m ake an y suggestion, I 
m ust h ave ev e ry  aspect o f  the case.

MR. C H A IR M A N : Y o u  can ta k e  
some tim e.

I should thank you  on b eh alf of 
m yself as w e ll as other m em bers of 
this Com m ittee.

SH R I A N S A R I: I w ill reduce it in 
w ritin g  and then send it on to you.

(T he w itness then  w ithdrew .)

n. S h ri M. C. S eta lvad , M . P.
(The w itness was called  in and h e  

took his sea t).

M R. C H A IR M A N : Mr. Setalvad , I 
h ave got to do m y form al d uty in  
readin g out D irection  No. 58 o f th e  
Speaker:

W here w itnesses appear b efore 
a  C om m ittee to g iv e  eviden ce th e 
C hairm an shall m ake it clear to 
the w itn esses that their evid en ce 
shall be treated  as public and is  
liab le  to be published, unless th ey  
sp ecifically  desire that a ll or any 
p art o f the evidence given  b y  them  
is to be treated  as confidential.
It shall h o w ever be exp lain ed  to 
the w itnesses that even  though 
th ey  m ight desire th eir evidence to  
be trtated  as confidential such e v i­
dence is liab le  to be m ade a v a il­
able to the M em bers o f P a r lia ­
m ent.

Y o u  are leader of the B ar and also  
e x -A tto rn e y  G en eral. W e w an t you r 
opinion on th is B ill. I f  y o u  start w ith  
a fe w  w ords, the questions b y  M em ­
bers w ill start la ter on.

SH R I S E T A L V A D : I am  so m e
w h a t fam iliar w ith  the sub ject because 
I w as the C hairm an  of the L a w  C om ­
m ission w hen w e m ade the report, 
w h ich  is w ith  some m odifications b ein g  
g iven  effect to b y this legislation. In 
that report, as you  m ust h ave noticed; 
w e  studied various other system s of 
law  including the la w  re latin g  to th is 
su b ject in England, the U nited States, 
A u stra lia , F ran ce and so forth. W e 
m ade proposals, b road ly  speaking, 
fa llin g  in line w ith  the la w  in th e  
U nited K in gdom  and that I think is 
w h a t the proposed legislation  does 
and that is a ll I h ave to say  about it.
I am w illin g  to answ er questions p u t 
to me, ■

SH R I SH R I C H A N D  G O Y A L : W e 
are  re a lly  v e ry  g ra tefu l to you fo r  
g iv in g  us an opportunity because you  
w ere  the Chairm an o f the L a w  C om ­
m ission and som e of the recom m enda­
tions w hich  w ere m ade b y  the L a w
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'com m ission h a ve  been  accepted 
w h ile  d ra ftin g  th is B ill, F o r instance, 
th e definition of th e w ord  “A g e n t”  as 
suggested  b y the L a w  Com m ission un­
der you r chairm an ship  w as the defini­
tion given  in th e Indian  C on tract A ct, 
w h ich  ought to be adopted here. B ut, 
w h a t has been done in  the present 
B ill is th at instead of adoptin g the 
definition o f “A g e n t” g iv en  in the 
In dian  C on tract A ct, another definition 
has been p rovided  w h ich  exclu des 
'“ independent con tractor” .

SH R I S E T A L V A D : “In dep en ­
d en t con tractor” is p rovided  for sep a­
r a te ly  under the B ill.

SH R I SH R I C H A N D  G O Y A L : B u t 
th e  tw o provisions a re  not sim ilar. The 
p rovision  w h ich  has been  m ade fo r  
“ Independent C on tractor”  does not 
g iv e  as m uch re lie f as the act done 
b y  an A gen t.

SH R I S E T A L V A D : I f  the A g en t
w e re  regarded  as Independent C on ­
tracto r the re lie f w o u ld  be greater. 
T h a t is the point y o u  are m akin g out.

SH R I SH R I C H A N D  G O Y A L : D on’t 
you  th in k  that w e  should h a ve  fo llo w ­
ed the ad vice  o f the L a w  C om m ission 
on this point and the definition o f the 
A g e n t ought to h ave been the one 
w h ich  is g iv en  in the Indian C on tract 
A ct?

SH R I S E T A L V A D : W hat is the
p age o f the R eport you  are re ferrin g  
to?

MR. C H A IR M A N : M iddle o f page
42 : “A g e n t” shall h ave the sam e m ean ­
ing as under the C on tract A c t  of 1872.

SH R I S E T A L V A D : This is m y
first im pression. T he A g e n t under 
the C on tract A c t  w ill  be a person who 
w ill cover a m ore restricted  field. He 
w o u ld  not include an independent 
contractor excep tin g  fo r  certain  p u r­
poses, in the m anner y o u  h a ve  defined 
the term  in the B ill, e.g. i f  he is 
authorised or his acts ratified  and so 
forth. S im ila rly  if  you  m erely  adopt 
th e definition o f A g en t as In th e Con­

tract A ct, th a t w ill  n ot cover a ll 
Independent Con tractors. It w ill on ly  
cover an Independent C on tractor w ho 
is acting, w h en  he is doing an act 
under the d irections o f a p a rticu la r  
person w h o  w o u ld  be the p rin cip al 
and so forth . I don’t  q u ite  fo llo w  w h y  
yo u  are p u ttin g  this question  to me.

M R. C H A IR M A N : On page 58 o f 
the R eport is m entioned th e lia b ility  
of an em p loyer for torts b y  an inde­
pendent. contractor, his servan ts or 
agents.

SH R I S E T A L V A D : E xcep t in th e
cases m entioned b elo w  the em p lo yer 
o f an independent contractor is not 
liab le  fo r  torts com m itted b y  the com- 
ractor or his servan ts o r  agents.

T h e em p lo yer o f an  independent 
contractor sh all be lia b le  fo r  *orts 
com m itted b y  th e  contractor or h is 
servan ts or agents in doing the act 
contracted  fo r  as if  th e y  w ere  com ­
m itted b y  th e em p lo yer h im self or b y  
his ow n  serva n t o r agen t in  an y of 
th e fo llo w in g  cases:

(a) w h ere  the em p lo yer assum es 
control 8B to the m anner of p e rfo r­
m ance o f the w o rk — that is e x a c t ly  
w h a t y o u  h a ve  got in  th e B ill;

(b) w h ere the w ro n g fu l act is speci­
fica lly  authorised or ratified  by" the 
em p lo yer— th at again  you h ave  got ia  
the B ill;

(c) w h ere  the w o rk  contracted w ith  
the independent contractor is itse lf 
u n la w fu l— th at itse lf w ou ld  m ake th e 
G overnm en t a p a rty  to  authorising a a  
u n la w fu l act;

(d) w h ere  the w o rk  contracted to be 
done, th ough  la w fu l in  itse lf is of 
such n atu re that it is lik e ly , in the 
ord in ary  course o f even ts to cause 
in ju ry  to another unless care is taken 
or that the la w  im poses upon the 
em p lo yer an absolute d u ty  to ensure 
the sa fety  of others in th e doing of the 
w o rk — this yo u  h ave in  the present 
B ill.

T h ere is no substantia l difference in 
w h a t w e recom m ended and w hat the
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fcill provides for, so far ag I can see. 
I m ay b e  w rong.

SH R I SH R I C H A N D  G O Y A L : * In 
S ectio n  3 o f the proposed B ill under 
su b -clau se (ii) it is stated th at w h ile  
a ctin g  b eyond th e course o f his em p ­
loym en t if  the act constitutin g the 
tort w as done b y the em ployees or 
a g en t on b eh a lf o f th e G overn m en t 
and is ratified  b y  the G overnm ent. 
W e w an t you r view s on this because 
th e lin e b etw een  the course o f em p - 
loyroent and beyond the course o f 
em p loym en t being v e ry  thin, w ill  not 
the G overnm ent, a fter the tort has 
been com m itted, try  to ta k e  shelter 
tinder these w ords and not ra tify . 
D on’t you  fee l that these w ords “ is 
ratified b y  the G o vern m en t” should 
be deleted so that a citizen  gets his 
rem ed y and if? not dep rived  of it?

SH R I S E T A L V A D : I do not th in k
so/ So fa r  as I can see, in this B ill  

an attem pt has been m ade to p lace the 
G overn m en t in the sam e position as 
o rd in ary  persons. N ow  supposing, 
not the G overnm en t but some other 
person had authorised a person to 
do an act, then that person w ou ld  be 
doing it in th e course o f his em p lo y­
ment. Supposing he did not authorise 
him, but he did it on his own and the 
other person accepted it or ratified it, 
then he w ould  be liable. So the same 
'principle should be applied to G o v ern ­
m ent. I do not see any reason w h y  
G overnm en t should be placed in a 
w orse position than ord in ary citizens. 
I f  w h a t you suggest is accepted, in 
m y view , the G overn m en t w ou ld  be 
placed in a m ore onerous position- 
than an ordinary, person. T h a t’s w h at 
I feel. "

SH RI SH RI C H A N D  G O Y A L : A
citizen  is in a b etter position.

, SflJM SETALVAD: May I ewlain  
at t̂ iis w$y? Forget the Government. 
Supposing a 4?Fiv*te persoa^-m*y be
a p rivate  em p loyer— has not autho­
rised a certain  person to do an act. 
\tfjll, tjiat p riva te  person* b* liahjte? 
As fa r  as I can see, the act bein g 
not authorised b y  him  or not done b y  
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the agen t in  th e course o f the em * 
p loym eh t th e p riv a te  person w ill  Hot 
be liable. T he sam e ru le  is applied  
to G overnm ent. W h y should th ere 
be any objection  to th e sam e ru le  be­
in g  applied  to the G overnm en t? T h at 
is m y point. I w on der if  you  agree 
w ith  me as to the schem e o f th is B ill. 
T he objects and reasons sa y  so, and 
our R eport also said the sam e thing. 
T h e ob ject o f  the L eg is la tu re  is to 
place the G overn m en t in the m atter 
o f torts in th e sam e position as s n f  
other person. I f  that is so, that o b ject 
is carried  out b y  this provision* 
T h ere is no d ifferen ce made. A n d  
w h y  should the G overn m en t be e x ­
posed to a greater lia b ility  th an  an 
ord in ary  person? T h at should not 
be.

S H R I SH R I C H A N D  G O Y A L : 
N ow, the office hours are from  ten  to 
five. Supposing, this act tak es place 
at 5-80. T he G overn m en t can ta k e  
the decision that since the office hours 
are on ly  up to 5- 00, the act has n ot 
been done in the course o f  em ploy* 
m ent, though the G overn m en t em« 
ployee m ay be acting, o f course, in  
the interests of the G overnm ent.

SH RI S E T A L V A D : T here is a
m ass of case law  as to the m eaning 
of the expression “ acts done in the 
course of em p loym ent” . A ll  these dis­
tinctions have bern  dealt w ith, and 
th ey  are inevitable. E ven in the 
case w hich you  m ention if  the office 
hours are from  ten to five and the 
G overnm en t em ployee does som ething 
at h a lf  past five, but the act done is 
som ething in the course o f his duties,
I th in k the act w ou ld  be done in the 
course o f his em ploym ent.

SH RI SH RI C H A N D  G O Y A L : This 
is w ith  regard  to section 10. P olice 
m en have been kept on par w ith  the 
m em bers, o f the A rm ed Forces w h ere­
as in the U .K. this provision  Is 
confined o n ly  to the m em bers o f t h e . 
A jm e 4  Forces. W e fee l that s o ,v fa r ,
a| tbef Armed Forpejs are, cpW r̂ne4
there is h*r<Uy a conflict between 
Armed Forces and a citizen, but so
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fa r  as police m en are concerned, 
th eir  interests som etim es come into 
conflict w ith  the interets of the citi­
zens. So don't you fee l that w e ought 
to  have kept in line w ith  the p ro v i­
sion in the U K  A ct and not included 
these m em bers o f the A rm ed  Forces 
w ithin  the scope of section 10?

SHRI S E T A L V A D : I do n ot re ­
collect w hat the provision in the U .K. 
is. I w ill accept w h a t you  te ll me 
that the U K  does not m ake any e x ­
ception in the case o f the P olice Force 
doing its duty.

MR. C H A IR M A N : T h ey are  not
paid out of th e Consolidated Fund.

SH RI S E T A L V A D ; W|hat I fee l 
is that havin g regard  to w h at is 
gen era lly  happening in the country 
these days it is m uch better to  give 
the protection to the P olice Force 
w hich has been given  under section 
10 w hile th ey are doing their duty, 
because the Police has to be much 
m ore active now  than in the earlier 
days. '

SH RI K R IS H N A  K A N T : Then w e
m ay turn into a P olice State.

SH RI S E T A L V A D : W e have to if
there are acts of lawlessness.

SH RI N. K . S H E JW A L K A R : I
refer to page 7 of the B ill. H ere in 
the savin g clause, a m em ber of the 
police force has been exem pted from  
the liab ility. N ow , in the light o f 
w h at has happened in  the Indrapras- 
tha  E state b uild in g on th~ of
Septem ber last, are you oi the opinion 
still that th ey should be exem pted?

SHRI S E T A L V A D : No, they w ould 
not be exem pted. T hat certain ly  
w ou ld  not be covered b y  th is clause 
bo fa r  as I can see. T here the police 
ran  am uck and started maltreating* 
the public servants. So th ey  w ould  
n ot bte covered b y  this c lauie.

SH R I N. K . S H E J W A L K A R ; If 
the lines are ca re fu lly  read, I  th in k  
only the m otive action has been e x ­
em pted; the total action has not been 
exem pted.

SH RI S E T A L V A D : I am  so rry  I
do not agree because those wanton, 
acts of P olice such as you  are think­
ing of w ill not be protected b y  this 
clause.

MR. C H A IR M A N : A ctu a lly , th e
sem i-colon is wrong. That should  
cover both.

SH RI B H A T IA : W e w ill i t
more clear.

SHRI Y A D A V : If you look aft
page 8 sub-clause (n ):

“any Personal in ju ry  o r  anjr 
dam age to prop erty caused by a n  
act which b y  its nature is lik e ly  
in the ordinary course of ev en ts  
to cause such in ju ry  or dam age,”

Suppose in order to m aintain peace 
the P olice personnel w ere authorised  
to enter that building and th ey per­
form ed that act w ill that not be 
covered by it.

SH RI S E T A L V A D : S u pp osin g
some people are w ron gly  and offen­
sive ly  start setting fire to a b u ild in g  
The building is to be protected against 
m iscreants. Then the P olice fro m  
outside try to rush inside. Suppos­
ing the gate is locked. Then th q y  
may] break open the lock and go iiw 
That dam age to property w ill be p ro ­
tected because that is necessary £or 
the purposes of giving en try  to th e  
P olice into that building.

SH RI Y A D A V : B ecause o f this
provision G overnm ent w ould  lik e  t o  
cover the acts o f the P olice in this 
m anner. W hat is the check inspite of 
this provision?

SH RI S E T A L V A D : M ay w e reed
it again?



“ any personal in ju ry  or any 
damage to property caused b y  an 
act w hich b y its n ature is lik e ly  
in the ordinary, course of events 
to cause such in ju ry  or damage, 
if the doing of the act is authoris­
ed b y any enactm ent fo r  the tim e 
being in force;”

SHRI Y A D A V : Enactm ent is there 
to m aintain law  and order.

SHRI S E T A L V A D : The words
are: “ if the doing of the act”— it is
a particular act.

SHRI Y A D A V : There are various
exem ptions provided in this B ill on 
pages 6, 7 and 8. Do you  think that 
these exem ption w ill bar the citizens 
to come in the court of la w  to get 
the rem edy?

SHRI S E T A L V A D : C ertain  bars
are necessary. F or exaxntple, the 
entries are mentioned. I am  re fe r­
ring to (b) “any act done b y  the 
Governm ent in the discharge o f its 
functions in relation to any o f the 
m atters enum erated in entries 10, 11,
12, 13, 14, 15 and 16 of L ist I in  
the Seventh Schedule to the Consti­
tution;” These are necessary. I f  you  
look at those entries those relate to 
foreign affairs, United N ations O rga­
nisation and various other things and 
those should not be exposed to attack. 
These w ould n orm ally  not concern 
the citizen so far I can see.

SH RI N. K . SH E JW A L K A R : U nder 
clause (j) of section 11 M agistrate 
has not been exem pted for his ex e­
cutive actions w h ile  the P olice has 
been so exem pted under section 11 
clause ( i) . W h y this discrim ination 
betw een  the tw o?

SH R I S E T A L V A D : T here again
w e w ill read it:

“ an y act done b y —

(i) a m em ber o f a police 
force; or

(ii) a public servan t whose 
d u ty  it is to preserve peace 
and order in  any area or
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place o r  w ho is engaged on 
guard, sentry, patrol, w atch  
and w ard, or other sim ilar 
duty in relation  to any area 
or place.”

A n d then comes the im portant p ro vi­
sion. . . .

“for the prevention or suppres­
sion of a breach of the peace, or 
a disturbance o f the public tran - 
quisity, or a riot or an affray or 
for the prevention of an y offences 
against public property” .

If he is acting for these purposes, he 
(the police) now is protected, not 

otherwise.

SH RI R A M  S E W A K  Y A D A V : 
W hat else remains?

SH RI K R ISH N A  K A N T : T h ey go
only for these.

SH RI S E T A L V A D : It is not mjr
province; it is the province o f leg is­
lators.

SH R I K R ISH N A  K A N T : Y o u  are 
also a legislator. *•

SHRI S E T A L V A D : The rem edy fo r  
it lies elsew here, not in this B ill.

SHRI A. T. SA R M A : A  tort is
com m itted and a man is aggrieved 
and he deserves com pensation for it. 
The action has been done b y  a g o v­
ernm ent em ployee. W hether the ac­
tion of the governm ent em ployee Is 
ratified or not, the m an aggrieved de­
serves compensation. So w h y  should 
there be ratification?

SH RI S E T A L V A D : L et us com pare 
the G overnm ent again w ith  a p rivate  
person. I f  a p rivate em ployer has 
got an em ployee w ho is w orkin g fo r  
a particular purpose in a p articu lar 
manner, and i f  in the course o f his 
duties he does som ething or oth er 
w hich the em plover has not ratified, 
you cannot m ake the ord inary em ­
ployer also liable. T he G overnm ent 
is in the sam e position as the ordin ary  
em ployer.
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SH R I A . T. S A R M A : M y question 

is different. I say  th e  m an has been 
a gg riev ed  b y  th e action  o f the em ­
p lo y e e  o f governm ent. T his m akes 
the govern m ent responsible. So w h y  
should there b e ratification?

SH R I S E T A L V A D : W as the g o v ­
ernm ent em p loyee actin g in the d is­
ch arge o f his duty?

SH RI A . T. S A R M A : He is e x p ect­
ed to be. W h a tev er he has done is 
in the cap acity  o f em p loyee o f g o v ­
ernm ent.

SH RI SH R I C H A N D  G O Y A L : He is 
re ferrin g  to a govern m ent em p loyee 
w o rk in g  in the course of his em p lo y­
m ent.

SH R I S E T A L V A D : Then go v e rn ­
m ent w ou ld  be liable.

SH R I A . T. S A R M A : B u t w h v
Should th ere be ratification? G o v ern ­
m ent m ay realise th e  com pensation 
from  the em ployee. B u t the m an a g ­
grieved  m ust be given  com pensation 
w ith ou t being subjected  to it being 
a va ila b le  on the govern m ent r a tify ­
in g  the act of the em ployee.

SH R I S E T A L V A D : May I cite an
extrem e case? I em ploy a servan t 
and he, not in the course of his duties, 
b ut a fter  his duties gors out and 
m urders som eb o dy Am  I as a p r i­
va te  person liable? No. I w ould not
b e liab le fo r  any com pensation to be 
paid to  the m urdered person's re la ­
tives. W h y should the G overnm en t 
in that case be liable?

SH RI A. T. S A R M A : H ere the
question is different.

SH R I S E T A L V A D : W h y is it d iffe­
rent? W e seem to be at cross p u r­
poses.

S fcR l S fcT A L V A D : E very th in g  a
^ bvirftm ent servan t does h e does not 
(fc 4in th e  cburse o f  his. employment*.

does tiot s tr ik e  against g o v irtt-  
W H ii <n t i e  course o f his em p lo y­
ment*.

SH R I A . T . S A R M A : G overnm en t
has to rea lise  the com pensation from  
him.

MR. C H A IR M A N : His point is: 
w h y  should ratification  b y  go v e rn ­
m ent becom e necessary?

SH R I A. T. S A R M A : I am askin g 
for you r va lu a b le  opinion.

SH R I S E T A L V A D : I am  sorry  I
am not able to assist; I h ave  not fu l ly  
understood you r question. Y o u  are 
referrin g  to a case w h ere the go vern ­
m ent servan t acts not in the course 
o f his duties as a govern m ent servan t, 
but outsid? it. Is that so?

SH R I A. T. S A R M A : No.

SH R I SH RI C H A N D  G O Y A L : If the 
govern m ent em ployee does that in the 
course o f his em ploym ent, govern m ent 
is not saved; it w ill have to pay com ­
pensation. But, if the person is not 
acting in the course of his em ploym ent 
entrusted to him  b y governm ent, and 
ha does som ething outside that em ­
ploym ent, w h at happens?

SH RI A. T. S A R M A : T h ere also
w h y  should there be any ratification? 
Suppose a governm ent em ployee has 
done som ething w rong. The m an has 
been aggrieved . H s deserves com ­
pensation. The em ployee has done it 
as a governm ent servant, not in his 
individual capacity.

SH RI S E T A L V A D : T hat is the 
w h ole point.

SH RI R A M  S E W A K  Y A D A V : H e
m eans to sa y  this. Suppose a go vern ­
m ent officer has acted beyond h is 
lim it and a tortius liab ility  is a ttract­
ed. A ccordin g to th e B ill, ratification 
b y governm ent is necessary. T h e hon. 
m em ber asks-. W hat is the need? H e 
w ill go to the law  court w hich  w ill 
g iv  ? judgm ent. F or an act done w ith ­
in the lim it, ratification is not neces­
sary.

,,i

SHRI SETALVAD: ittrflflcatlon U 
itbt provided In such cfcstifc.



SH R I R A M  S E W A K  Y A D A V : No. 
B u t here he w ill go to c o u r t  H ere a c­
cordin g to  the p ill,  though th e act 
done is beypnd h is duty, ratification  is 
necessary. U ltim ately  w ill  h a ve  to 
go to court. T h e court w ill  g iv e  
judgm en t and m ay g iv e  som e re lie f 
to him. W hat is the need for ra ti­
fication?

SH R I S E T A L V A D : R elie f against 
whom ? Y o u  are th in kin g of re lie f 
against governm ent. G overnm ent, 
lik e  any other em ployer, can rig h tly  
say, ‘Y es, if m y  serva n t has acted in 
the d ischarge o f m y  d u ty  and in the 
course of em ploym ent, I am  liab le; 
but if he goes on a spree of his ow n 
and does som ething, I am  not liable, 
ju st like  a p riv a te  person ’. W hy 
should th at be quarrelled  against?

SH R I R A M  S E W A K  Y A D A V : S u p ­
pose the m an w ants to go to court. 
T h ere m ay be a dispute. G o v ern ­
m ent m ay contend that it w as done 
beyond bis duty.

SH RI S E T A L V A D : E v e ry  person
can go to a cou rt o f law . T h e court, 
in this case, w ill first see: w hether 
the govern m ent servan t acted in the 
course o f  his em ploym ent? If he has, 
govern m ent w ould  be liable. The 
second question the court w ill ask 
itse lf, though the act w as outside 
the course of em ploym ent, has G o v ­
ernm ent in an y m anner ratified it? 
Ag&in, i f  it is so ratified, th e G o v ern ­
m ent w ould  be liable. B u t i f  it is  
neither the one nor th e other, the 
G overnm en t Will not be liable.

SH R I R A M  S E W A K  Y A D A V : It is 
th e court that has to  see to i t  W h y 
does the G overnm en t com e in?

SH RI SJJTA LVAD : T he G overn ­
m ent does not com e in.

SH R I A. T. S A R M A : Y o u  are sa y ­
ing tw o things: one is that i f  the 
G overnm en t em ployee has acted w ith ­
in  his jurisdiction, then th ere is no 
n ecessity  o f ratification. Do you 
agree?  •

SH RI S E T A L V A D : Y e s; then  th e
G overnm en t is bound to p a y ,

SH R I A . T. S A R M A : T h ere is no
necessity of ratification in that case.

SH R I S E T A L V A D : No.

SHRJ A . T. S A R M A : W e m ust 
define clearly) that in  case a G o v ern ­
m ent em p loyee has acted according 
to his office, there shall not b e a n y  
n ecessity  of h avin g this action ratified 
b y  the G overnm ent.

SH R I S E T A L V A D : B u t the B ill
says so. T he B ill provides fo r  it.

SH R I H. N. M U K E R JE E : W ould
it be correct for m e to assum e that 
you do not agree w ith  Mr. S e e rv a i’s 
contention w hich he op en ly m ade in 
his book that the citizen ’s position 
w ould be v e ry  m uch w orse under the 
law  as suggested in this present B ill?  
W ould I be correct in assum ing th at 
you do not a gree w ith  this and you  
th in k  that the citizen  w ould  not be in 
a w orse position than today?

SH RI S E T A L V A D : I am  sorry, I 
confess that I h ave not read the pas­
sage in that book. I am not able to 
an sw er that question.

SHRI H. N. M U K E R JE E : I w an t
a general idea. I do not w an t you  to 
ap p ly  you r m ind to it ju st at p re se n t 
W hat I w anted to kn ow  w as this. Y o u  
h ave gone through the B ill m ore or 
less, and h avin g been the C hairm an 
of the L a w  Com m ission, you  Jcnow 
w h eth er or not th ey h ave  departed  
from  its recom m endations. But, on 
th e w hole, are you  rea d y  to te ll us 
th a t this B ill does n ot dim inish th e 
rig h t o f the citizen  in a n y w a y ?  *

SH RI S E T A L V A D : I th in k  it en ­
larges the rig h t o f the citizen. I h a v e  
n ot seen w hat Mr. S eerva i has said.

SH R I H. N. M U K E R JE E : I w ant 
a certain  clarification. T h ere are a 
num ber of exem ptions in th e  B ill, but 
th e exem ptions that the L a w  C om m is­
sion thave recom m ended both in  th e 
body o f  th eir  report and in A p p en d ix
I, w h e re  i t  refers to case® w h ere  the 
S ta te  w as held not liab le fo r  torts.
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do not correspond with the very ex­
haustive list of exemptions which 
there are in this Bill. This matter 
has already; been brought to your 
notice. For example, there is a 
rather extravagant immunity given to 
members of the police force Or pub­
lic servants entrusted with the duty 
of preserving law and order. This is 
so comprehensive, and is such an 
omnibus endownment of powers as 
has been witnessed in the recent 
Indraprastha incidents which were 
brought to your notice, and you told 
us that the law was frowned upon in 
that particular behaviour. But as far 
as the promulgation erf the law in this 
particular Bill is concerned, I fear 
that when a member of a police force 
or a public servant acts for the pre­
vention or suppression of a breach of 
the peace, or a disturbance of the pub­
lic tranquillity or for the prevention 
of any offences against public pro­
perty, and it comes under the exemp­
tion, then the citizen is very much in 
difficulty. Besides, the Law Commis­
sion nowhere suggested that the 
police force functioning within the 
municipal limits of the country should 
have a kind of exemption which a 
police force might, for security pur­
poses, be endowed with. What is 
} •our view about this?

SHBI SETALVAD: I shall answer 
it in two parts. First, your question 
is based on an assumption that the 
Law Commission’s proposals were 
exhaustive proposals. As I have al­
ready said, they were not exhaustive, 
and the Commission’s report also said 
so. It was not drawing up a piece of 
legislation. Secondly, I do not agree 
with your apprehension that this 
clause is too wide, because there are 
sufficient safeguards in the clause 
itself, and if you have in mind the 
recent event, surely that outrageous 
event would not be exempted by this 
clause so far as I understand it.

SHRI H. N. MUKERJEE: Then, I
would very much like to have another 
clarification from you. I know very 
well that the Law Commission was

not drafting legislation, and therefore 
they would be making verbal changes, 
but the spirit of the Law Commis­
sion’s report has got to be pursued 
and they say they are doing it. But 
I find no reference— I may be 
wrong— at all to exemptions to be
given to the police, and the police 
operating in a law and order situa­
tion does not come into the picture 
at all, but they are being given this 
particular kind of authority which
was being pointed out by our Mem­
bers here. We are only trying to as­
certain from you your views. Do you 
think that in spite of this inclusion in 
the Bill all the extravagant exemp­
tions for the police force and similar 
authorities, it would not redound to 
the disadvantage and against the in­
terests of the citizens?

SHRI SETALVAD: No; I do not
think so.

SHRI H. N. MUKERJEE: Then
there arises the other point which was 
raised by Mr. Ram Sewak Yadav also. 
Can we in this country equate the 
citizen of the State in the manner of 
the definition of the tortious act when 
the Government servant remains a 
Government servant in the eyes of 
the law even when he acts beyond or 
in the course of employment? I am 
not blaming anybody. But it might 
happen that a Government servant, 
acting quite blatantly in excess of the 
authority performs a certain thing 
which aggrieves an ordinary citizen. 
The ordinary citizen does not know 
the niceties and refinements and the 
difference between “in the course of 
employment” and "outside the course 
of employment” and so on. Are we 
in a position in this country to treat 
the Government servant on a par 
with a citizen in so far as exemptions 
from tortious liability are concerned? 
Have you applied your mind to this 
matter?

SHRI SETALVAD: Is it your sug­
gestion that the Government should 
be in a worse position than the ordi­
nary citizen? Let us not forget that 
when you impose a liability; you are
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r e a lly  im posing a lia b ility  on a ll c iti­
zen s. W ho is go in g to p a y  th e com ­
pen sation ? It is the ta x p a y e r  
w h o  is go in g to p a y  the
com pensation. W hen you  are
a d vo ca tin g  a la rg e r  or a g rea ter
b u rd e n  in th e m atter o f lia b ility  fo r
to r ts  on G overn m en t, you  m ust not 
fo r g e t  th e  o rd in ary  citizen  w h o p ays 
th e  ta x  and w hose m oney is paid  as 
ta x .

SH R I H. N. M U K E R JE E : T h e m o­
n e y  com es from  th e  coffers. B u t the 
p o in t is th e agg riev ed  person is not 
in  th e  picture. In our cou n try, 
w h a t happens is this; G overn m en t's 
m isb eh a vio u r w h eth er th e act is done 
in  th e  course of em p loym en t or o u t­
s id e  the course o f em ploym ent, is a 
com m on occurrence. From  th at point 
o f  v ie w , th e question  is w h eth er th is 
B il l  is not go in g a little  b eyon d th e 
a m b it o f legislation . H a ve y o u  a p ­
p lie d  y o u r m ind to this? Can y o u  
su g g est an y w a y?

SH R I S E T A L V A D : I th in k  it
w o u ld  be in ju riou s to in clu d e these 
ideas, assum ing th at w h a t y o u  sa y  is 
r e a lly  the correct position. E v en  so, 
it  w o u ld  not be correct to  leg is late  
fr o m  th a t point o f v ie w . W h a t w e  
should  do is to correct th e e v il of 
G o v ern m en t servan ts w a n to n ly  actin g 
e v e n  outside th e  course o f em poy- 
m en t in som e oth er m ann er; that 
w o u ld  not be the purpose o f this leg is­
lation.

S H R I H. N. M U K E R JE E : M y n e x t
q u estion  is in  relatio n  to th e  ratifica ­
tio n  b y  G overn m en t and th e  respon­
s ib ility  o f th e G o vern m en t fo r  acts 
don e b eyon d  th e course o f  em p lo y­
m en t. I  d iscover in  A p p e n d ix  I o f 
th e  L a w  Com m ission ’s rep o rt— p a g e  4 
— a re fe re n ce  to  cases w h e re  th e  
S ta te  w a s h eld  not lia b le  fo r  torts 
a risin g  out o f a d ifferen t m atter. It 
r e fe r s  to  N u m ber 11: a cts done in  th e 
co u rse  o f  official d u ty  w h ere  it m ay 
b e  p ro ved  th at th e im pugned act 
w a s  authorised  b y  th e  C ro w n  or th a t 
it  profited b y  its perform ance. T h e  
criterion , th e re fo re , tjeems to  be p ro ­
fita b ility  to  th e  G overn m en t, th e  fa ct 
o f  profit h a v in g  accru ed  to  th e  G o v ­

ernm ent rath er th an  a fo rm al ratifi­
cation  b y  th e G overn m en t. It m a y  
be done beyond the course o f autho­
rity , as profitin g th e  G overnm en t, 

but the G o v ern m en t keep s m um  abou t 
ratification. T h erefo re , th e citizen  is 
d ep rived  o f his rights. I do not k n o w  
w h eth er you  can g iv e  us a c la rifica ­

tion on this.

SH R I S E T A L V A D : R atification  is
not n ecessarily  form al. R atification  
m a y arise in variou s w ays- It m a y  
be b y  conduct. I f  th e go vern m en t 
kn ow s of the act and acquiesces in it  
th at b y  itse lf w o u ld  be ratification. It 
need not be a form al act at all. F o r 
instance, it m ay be d erivation  o f 
profit or a d va n ta ge  to  govern m ent. So, 
the govern m ent h a v in g  k n o w n  th a t 
the servan t has done it acquiesces in  
it; th a t is ratification. I f  th e  g o v ­
ernm ent ta k es som e benefit or a d va n ­
ta ge  out o f the act o f the go ve rn ­
m ent servan t th a t w o u ld  b e a case 
o f ratification.

S H R I H. N. M U K E R JE E : I fe e l
som etim es th a t codification b y  itse lf  
p iecem eal m a y  not be the rem ed y 
but a ratio n alisation  o f th e en tire sy s­
tem  of o u r la w  is m ore im portant. 
B ut, p en d in g that, w e t r y  to proceed 
p iecem eal b y  w a y  o f  codification. H ere 
in  regard  to  lia b ility  on torts w e  h a v e  
a certa in  position. A r tic le  300 o f th e  
C on stitution  provides som e kin d  o f a 
g u aran tee  to  th e  citizen ’s righ t against 
th e  govern m ent. N o w  w e  fo llo w  also 
th e  In d o -A n g lican  idea o f ju d ic ia l 
p roced u re w h ich  m eans citation  and 
a ll  th a t sort o f th in g  w h ich  m eans 
th e h a zard  o f  occasional Judicial p ro­
nouncem ents w h ich  are  con trad icto ry  
to each  other. N ow  could  y o u  te ll 
us i f  it is r e a lly  m ore profitable fo r  
th e co u n try  to  h a v e  legislation  w hich,
I am  su re, is go in g to be am ended in  
th e  n ea r fu tu re— w e  shall need am end­
m ent in  the legislation  sev era l tim es; 
later w e  shall h ave am ending leg is la ­
tion alm ost ad infinitum — or w ould  it 
b e  m ore profitable to h a ve  a definite 
la w  at th is m om ent of tim e on th e 
lm ^  o f th e recom m endations o f the 
L a w  Com m ission? W ould  it be b etter 
to  le a v e  th e  m atter as it is and ju st
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c a r ry  on since w e  h a v e  th e  procedure 
o f  the In d o -A n glican  system  in spite 
o f the ju d icia l con troversies th a t h a ve  
arisen  o v e r  th e y ea rs  w ith  differen t 
H igh C ourts pron oun cin g d ifferen t 
judgm en ts?

S H R I S E T A L V A D : Is not the P re­
sent leg islation  in lin e w ith  th e  r e ­
com m endations o f the L a w  C om m is­
sion?

SH R I H. N. M U K E R JE E : A n o th e r
H igh  C o u rt m a y  g iv e  a d ifferen t 
judgm en t.

SH R I S E T A L V A D : Judges are
hum an beings and they are l ik e ly  to 
err. B u t in m a tters o f la w  th e y  are 
less lik e ly  to  e rr  th an  others. T h a t 
is a ll w h a t I can say.

SH R I B. T. K E M P A R A J : Is it not 
n ecessary  to h a ve  a c le a r-cu t defini­
tion o f ‘tort*?

S H R I S E T A L V A D : T h e L a w  C o m ­
m ission te lls  us how  difficult it is to 
define torts.

SH R I B. T. K E M P A R A J : U nless
th e  w o rd  ‘tort* is c le a r ly  defined, h o w  
is it p o ssib le  fo r  a c itizen  to  d ecid e 
again st w h a t acts o f th e  go vern m en t 
<nr jts serva n t h e  can  c la im  dam ages?

SH R I S E T A L V A D : W ell, rem edies
fo r  to rts  h*V e  been fou n d  fop o v e r  
280 yea rs  in  E n glan d  a n d  m a n y  o th er 
w u n trifcs  w ith o u t th e r e  b e in g  a n y  d e­
fin itio n  o f  th e  %*ord ‘tort*: I  suppose 
th e  sam e th in g  wiH happen in  o u r 
co u n try  also.

S tfR l B . T . K E M P A R A J : T hen  w e
w ill  h a v e  to  d ep en d en tire ly  on cm e 
laW s rep o rted  to  fo reig n  countries. Is 
ft not possible for  «s to  find out a 
61e®r definition o f  th e w ord  *tort* on 
th e  basis o f  th e  cases th at h a v e  b een  
decided b y  our Suprem e C o u rt and 
Other courts?

SIJRI S E T A L V A D : S ev era l w r it ­
ers,, iftciiding C lerk , h ave applied

t ’W r  m ind to the task  o f fram in g  a 
definition and th e y  h a v e  g iven  it up.

SH R I B. T. K E M P A R A J.: Section  3
(a) (ii) o f the B ill  reads:

‘"while actin g b eyon d the course 
o f his em p loym en t if  the act con s­
titu tin g  th e tort w as done by th e 
em p lo yee or agen t on b eh a lf of 
th e G overn m en t and is ratified b y  
the G o v ern m en t;”

T he term  “ b eyond the course o f his 
em p lo ym en t”  im plies that he has not 
b een  authorised  to do certain  things. 
So, he is a ctin g  beyond th e o rbit of 
his au th ority . H ow  could it b e  r a t i­
fied b y  the govern m ent? Is it a d u ty  
cast upon th e  go vern m en t to  ratify 
an action o f th e  g o v e m e n t em p lo ye e  
w h en  he has acted b eyon d  his ju r is ­
d iction ?

SH R I S E T A L V A D : G o vern m en t ir
not bound to r a tify  it. B ut, in  som e 
cases, go vern m en t m a y  r a t ify  it , 
th o u gh  not fo rm ally . I w ill g iv e  &n 
illu stration . A  go vern m en t em p lo yee  
is g iv en  certain  duties. Suppose h e  
a c 's b eyon d his duties and the g ° v ~ 
•ernment, kn o w in g  fu ll w e ll th at h e  
has acted  b eyon d  his duties, ta k es  
a d va n ta ge  of that act or gets som e 
benefit out of that act. T h en , sh o u ld  
the go vern m en t not b e  held  responsi­
b le, even  th o u gh  the act of th e G o v ­
ernm ent serva n t w as b eyon d  th e  scope 
o f his a u th o rity ?  T h a t is th e p rin ­
ciple b ehind this provision.

SH R I B. T. K E M P A R A J : H ere the
presum p tion  is th a t the act o f th e  
go verrap en t serva n t beyond th e  co u rse  
o f h is  em p loym en t is a lw a y s  b en efi­
c ia l to govern m ent. Suppose it is  
d etrim en tal to  th e  in terests o f th e  
go vern m en t and the go vern m en t is 
m ade to  su ffer on account o f the 
o f  th e official. W h y  should th a t a ct 
be ratified  b y  the govern m en t su b se­
q u en tly?

SH R I S E T A L V A D : G overn m en t is
not bound to r a tify  it; • go vern m en t 
m ay or m a y not ratify it. I f  th e  
go vern m en t ratifies it !t becom es l ia ­
b le; o th erw ise n p t
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SH R I B. T. K E M P A R A J : H ere w e
a re  m akin g it incum ben t on the g o v ­
ern m en t to ra tify  a ll  such acts o f  th e 
govern m en t servan t.

SH R I S E T A L V A D : No, I do not
th in k  yo u  need h a v e  a n y  such m is­
apprehension. It is le ft  to th e option 
of the go vern m en t e ith er  to r a tify  

it or not.

SH R I B. T. K E M P A R A J : C lau se 11 
(n) reads:

“ an y personal in ju ry  or a n y  
dam age to p ro p erty  caused b y  an 
act w h ich  b y its n atu re is lik e ly  
in the o rd in a ry  course o f even ts 
to cause such in ju ry  or dam age, 
if th e  d oin g o f th e act is au th o­
rised  b y  a n y  en actm ent for the 
tim e b ein g in fo rce ;’*

U n der this su b -cla u se, a go vern m en t 
servan t actin g  in  the course o f his 
em p loym en t or w h ile  d isch argin g his 
d u ty  m a y  act in  excess, IK ereb y  cau s­
ing in ju r y  or dam age to a person or 
his p ro p erty .. So w ill th is exem ption  
claitte  not m ean th at th e righ t of the 
citizen  w h o  m ight suffer at the hands 
of these officers is taken a w a y  and 
th at the citizen  w ill h a ve  no redress?

SH R I S E T A L V A D : No. T his deals
w ith  a case w h ere  th e  la w  provides 
th at a p a rticu la r  act sh all b e  done. 
T h e  term  used is “authorised  b y  a n y  
enactm ent for the tim e bein g in fo rce” . 
T h erefore, w hen  a go vern m en t servan t 
is c a rry in g  out his d uty in accordance 
w ith  la w  and du rin g th e course o f it 
som e in ju ry  |s caused to som e citizen 
or Bome dam age to som e prop erty, 
that is not actionable, because h e is 
ca rry in g  ou t th e law .

SH R I B. T. K E M P A R A J : Suppose 
under th e garb  p f c a rry in g  ou t his du­
ties a govern m en t servan t acts e x ­
c essiv ely  and th e re b y  causes som e in ­
ju r y  or dam age to  a citizen  or his 
p rop erty; what fe the rem ed y open 
to th e citizen * . ’

S H R I S E T A L V A D : If h e  acts in
excess o f his pow ers th a t W ill b e

covered  b y  th is clause. O n ly  th ose 
in ju ries caused b y  the p e rfo n n a n c f o f
his duties w ill be covered  b y  this* 
provision.

SH R I B. T. K E M P A R A J : W ho is
going to decide it?

SH R I S E T A L V A D : T h e court n a­
tu ra lly .

SH R I B. T. K E M P A R A J : W ill it
not fo llo w  th at the righ ts g iven  to a 
citizen  un der clause 3 w ill  b e  taken, 
a w a y  b y this clause 11 (n )?

SH R I S E T A L V A D : No, I do not
agree.

SH R I K R IS H A N  K A N T : I w ould
refer y o u  to th e ex tra cts  from  Shri. 
S e e rv a i’s opinion w h ere it is stated:

“The a»3Sumption made in K a s - 
t uri LaVs c js e  that the P& O  Case  
has a lw a y s  been fo llo w ed  is p a ­
te n tly  in correct and in  m y  view ,, 
on an ap p rop riate  occasion th e 
Suprem e C o u rt w o u ld  be en titled  
to hold that K asturi LaVs case 
w as w ro n g ly  decided and w as 
p ro d u ctive  o f  p u b lic  m ischief. 
T h e resu lt o f this discussion is 
that the S ta te  is lia b le  in  to rt as 
held  b y  S in h a C.J. in  Vidhyaw atVs 
case. I f  th is  is th e  correct posi­
tion, th e B ill, m ere ly  asserts a 
lia b lity  w h ich  a lrea d y  ex iste d  so 
fa r  a s  the S e c re ta ry  o f  S ta te  

fo r  India w a s concerned and to 
th at exten t is not open to  a n y  ob­
jectio n  and in fa ct is in  conso­
n an ce w ith  A rtic le  800 as co rrect­
ly  in terpreted  in V idhyaw ati’s 
Case. T o  th e ex te n t th a t a n y  
prevision s o f th e proposed B ill  
cu rta iled  th e  lia b ility  to w h ich  
th e  S e c re ta ry  of S tate  w ou ld  
h a v e  been subject, in  m y opinion, 
th e  B ill w o u ld  be ultra vires  a rti­
cle  300 o f th e  C on stitution , i f  th e 
decision  in KasturilaVs case 1® 
su b seq u en tly  overru led . B ecause,, 
no A c t  o f the L egisla tu re  can  r e ­
duce th e lia b ility  o f  th e  S ta te  
co n trary  to an exp ress p ro v isio n  
of th e C onstitution.”
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1  would like to have your opinion 
t>n this point

SH R I S E T A L V A D : I h a ve  not i*aad
th is passage. I h a v e  h eard  it  now . I 
"have not considered it. I w o u ld  not 
v e n tu re  an opinion w ith o u t con sid er­
in g  it.

SH R I B H A T IA : A rtic le  300 says:

“ ( 1) T h e  G overn m en t o f India 
m ay sue or be sued b y  the nam e 
o f the U nion o f India and the 
G overn m en t of a S tate  m ay sue 
or be sued by th e nam e o f the 
S ta te  and m ay, s u b je c t  to an y 
provisions w h ich  m a y  be m ade b y  
A c t 0f  P arlia m en t or o f th e L e g is­
latu re  o f such S tate  enacted  b y  
v 'i  tv/j o f  pow ers conferred  b y  this 
C on stitution . sue or be sued in 
relatio n  to th e ir  resp e ctive  affairs 
in  th e lik e  cases as th e D om inion 
o f In dia and th e  correspon din g 
P rovin ces or th e  correspon din g 
In dian  S ta tes m igh t h a ve  sued or 
been sued i f  this C on stitution  had 
not been enacted."

£n y o u r report also you  h a ve  stated:

‘It w ou ld  be noticed th at under 
th is a rticle  th e lia b ility  odP the 
U nion and th e  S tates are th e  sam e 
as those o f th e  D om inion and P ro ­
vin ces o f India b efore th e  C on sti­
tution  com e into force. B u t it is, 
h ow ever, su b ject to  legislation  by 
P arliam en t or the L egis la tu re  of 
a State.*'

“S in c e  it w il l  b e  “ su b ject to  an y pro­
visio n s w h ich  m a y  b e m ade b y  A c t o f 
P a r lia m e n t or o f  th e  L eg is la tu re  of 
su c h  S tate  enacted  b y  v irtu e  o f  p o ­
w e r s  b y  th is C on stitution ” it cannot 
b e  ultra v ires .

SH R I S E T A L V A D : I do n ot quite 
un d erstan d  th a t passage. T h a t is a ll 
I  can say. I am  re fe rrin g  to  th e  ob­
servation  about ultra vires. I do not 
th in k  it w ill  b e  u ltra  vires.

S H R I K R IS H A N  K A N T : Coming
1>ack to clause 1, sub-clause (a) (Ii) 
reads:

“ w h ile  actin g beyond the course 
o f his em p loym en t i f  the act 
constitutin g th e tort w as done b y  
the em p loyee or agen t on b e h a lf 
o f the G overn m en t and is ratified 
b y  the G overnm ent;'*

W hen it is “on b eh a lf o f th e  G o v ern ­
m en t'1 w h ere is the need for ratifica­
tion?

SH R I S E T A L V A D : I m y se lf th in k ,
sub ject o w h at the draftsm an  m ay 
say, that th e term  “ on b eh a lf o f the 
go vern m en t” ^ e m s  to be a surplusage. 
I f  he is actin g as an agent on b e h a lf 
o f th e governm ent, then  he is actin g  
in the course o f his em ploym ent.

SH R I B H A T IA : R atification can
tak e p la ce  on ly w h en  the act is done 
on b e h a lf o f the govern m ent. I f  the 
em ployee acts on his ow n not on b e­
h a lf o f th e govern m en t how  w ill  the 
govern m en t r a tify  it? It is on th e  
lines of section  196 o f the C on tract 
A c l. So unless the act is don e om 
b eh alf of another person, the question 
of ratification  can n ever arise.

SH R I K R IS H A N  K A N T : W h ile
rep ly in g  to  P rofessor M u k erjee  y o u  

said  that th ere w as a lot of case la w  
on ratification  and that v e rb a l ratifi­

cation or  k n o w led g e o f the act or som e 
oth er th in g  though it  m a y  not b e  in 
w ritin g  m eans ratification. W hen  y o u  
say  that then “on b eh a lf o f  G o v ern ­
m en t" includes ratification  and i f  w e  
say  h ere o n ly  “on b eh a lf o f  G o v ern ­
m ent” , the ob jection  o f m an y o f the 
M em bers w ill  b e  rem oved  and it w ill  
sa tisfy  m ost o f the people.

SH R I S E T A L V A D : I think, th is is 
a m a tter  fo r  th e  draftsm an  o f the 
B ill  to  consider. T h e  draftsm an  has 
fo llo w ed  th e p h raseology o f  th e C on ­
tract A ct.

SH R I B H A T IA : E ven  oth erw ise, 
th e card in al p rin cip le is th at ratifica­
tion can b e  done o n ly  w h en  the act 
is supposed to  h a v e  been done on 
b e h a lf o f  the Person r a tify in g  it. T h e  
phrase “on b eh a lf o f G overn m en t1* 
w ill  not go vern  ratification; it  w i l l  
o n ly  q u a lify  th a t th e  to rt w a s done
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by the employee on behalf of Govern­
ment. .

SHRI KRISHAN KANT: What is 
the need for ratification if it is done 
on behalf of Government?

SHRI SETALVAD: What is con­
templated is an act which the servant 
purports to do on behalf of the Gov­
ernment and, in fact, does on behalf 
of the Government but outside the 
course of his employment. In such 
cases ratification comes in.

SHRI KRISHAN KANT: We know 
how the Government and its various 
departments function.

SHRI SETALVAD: Make them
function better.

SHRI KRISHAN KANT: The law 
represents the present functioning of 
the Government. When society 
changes we will change the laws; torts 
may not be required at that time. But 
here our fear is that acts which do 
not suit the Government will never 
be ratified by them because they know 
the consequences of that.

SHRI SETALVAD: If a servant
acts outside the course of his emp­
loyment and makes Government lia­
ble, how can that be allowed? Could 
that be allowed in the case of a pri­
vate employer? The whole scheme of 
the Bill is to put the Government in 
the same position as that of the pri­
vate employer.

SHRI KRISHAN KANT: If he
is not doing it on behalf of the Gov­
ernment, let the Government say 
later on that it was not done on their 
behalf.

SHRI SETALVAD: If the act is
done in the course of employment, 
nothing more is needed. We are deal­
ing with acts done outside fee course 
of employment. In such cases two 
things are necessary: firstly, it must 
be done on behalf of the Government 
— the servant mu6t not be acting for 
his own benefit or purposes but must

be acting for the Government— and, 
secondly, because he acts outside the 
course of his •employment, the Gov­
ernment must ratify it orally or by 
conduct or otherwise.

SHRI H. N. MUKERJEE: If he
does something on -behalf of the Gov* 
ernment, according to the common- 
sense view— it may not be the legal 
view— he is the agent of Government.

SHRI SETALVAD: No man can
constitute himself an agent without 
the authority of the principal or the 
master.

SHRI H. N. MUKERJEE: If an
employee of Government allegedly on 
behalf of the Government does some 
thing beyond the course of his emp­
loyment which is a tortious act, we 
wish the citizen to have his guarantee 
and, therefore, the question of ratifi­
cation need not arise. If it was done 
not on behalf of the Government, the 
Government can contest the matter in 
a court of law and get out of the liabi­
lity. You keep either the one or 
the other, either ‘'ratification” or “on 
behalf of Government” .

SHRI SETALVAD: So far as I can
see, if you omit the ratification part 
and put only “on behalf of Govern­
ment”, the courts willf always say 
that an act done by an employee on 
his own outside the course of his 
employment is not an act done on 
behalf of Government

SHRI H. N. MUKERJEE: Let the
courts say that.

SHRI SETALVAD: Then, a person 
who goes to the court claiming dam­
ages will have to prove that the man 
was acting on behalf of the Govern­
ment.

SHRI KRISHAN KANT: He will
produce evidence that he had been 
doing all those things.

MR. CHAIRMAN: Will it do if 
“and” is made into “or”?
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SH R I S E T A L V A D : T hat w ill  d es­

tro y  th e v e r y  p rin cip le  o f ratification  
th© basis o f  w h ich  is, a s the C on tract 
A c t  la y s  dow n, that you  can r a tify  
o n ly  som ething th at is  done on y o u r 
b ehalf. T h a t is  w h y  these tw o  p h ra­
ses com e togeth er jo in ted  b y the con­
ju n ctiv e  “ and” .

SH R I K R IS H A N  K A N T : T hen  the
w h ole  p u rp o se o f th e B il l  to g iv e  sa fe ­
guard to  th e  citizen  is com p lete ly  fru s­
trated. I th in k, S h ri S eta lva d  h im self 
w as in tw o  m inds.

SH RI S E T A L V A D : I had lost sight
of the p rin c ip le  th at ratification  can 
be done on ly  of an act w h ich  is done 
on b eh a lf of th e  m aster .

SH R I K R IS H A N  K A N T : T h e p u r­
pose o f the B ill  is to safegu ard  the 
rig h t o f th e citizen  as w ell. B u t h ere 
w e  are  safegu ard in g th e  G overn m en t's 
rig h t on ly  and n ot that o f the citizen  
In y o u r  report this w as there. C ould  
y o u  say  w h at w as the purpose o f in ­
clu d in g this su b -clau se in it w h en  it 
is not included  a n yw h ere  else? Do 
you  th in k  that th e present la w  in the 
cou n try  is not sufficient to  safeguard  
the interests of th e police or others 
w h o  act for m ain tainin g law  and o r­
der?

SH R I S E T A L V A D : Y o u  are sa fe­
gu ard in g th e in terests o f th e G o v ­
ernm ent and not o f the police in  res* 
pect o f com pensation claim ed against 
G overnm en t.

SH R I K R IS H A N  K A N T : B u t yo u
a re  not safegu rad in g th e G overn m en t 
on ly. Y o u  are exo essive ly  again st the 
citizen .

SHRJ S E T A L V A D : Y o u  are p re­
ve n tin g  th e citizen  from  cla im in g 
com pensation in respect o f acts done 
b y  th e police w h ich  are not b eyond 
th e ir  authority . I h a v e  a lrea d y  p o in ­
ted' out th a t the clau se w ill  n ot cover 
excesses lik e  the one's w e  h a v e  ta lk e a  
about. O n ly  prop er a cts  done fo r  

th e purp o se o f tta ta ia in isig  peace w ill 
b e  covered.

SH R I K R IS H A N  K A N T : A gain ,
the citizen  w ill be a t  & d isa d v a n ta g e  
;o  p rove to th e court that th a t was 
excessive. T h ey  w ill  s a y  th a t  th e re  
w as no other situation  for them  and 
the w h ole th in g w ill be put in  such a 
w a y  that w e kn ow  w h a t w ill  happen. 
A s  yo u  said, about b re a k in g  open the 
doors and going into the C .P W .D . 
build ing, there w as no other w a y. It 
is in pursuance o f the A c t th at th e y  
are doing. This c lause w ill a lw a y s 
protect them. I think, the L a w  C om ­
m ission n ever cam e to th in k  o f th is  
e v e n tu a lity  th at th e G overn m en t w ill 
take a d van tage o f this recom m en da­
tion to include this b la ck  clau se in 
this B ill also.

SH RI B H A T IA : This is also there:

“ In order that ratification  o f an 
unauthorised act should m a ke the 
prin cip le  responsible, the fo llo w ­
ing cnditions m ust b e fu lf i l le d , 

nam ely, the w ro n g fu l act m ust 
h ave been done on b eh a lf of the 
principal; no one> can r a tify  an 
act w h ich  w as done not on b eh a lf 
of the principal but on b eh a lf of 
the d o e r . . .  . ”

SH R I K R IS H A N  K A N T : W hen w e
say, on b eh a lf of G overnm ent, th a t 
satisfied it. W e need not fo llo w  a ll 
th e case h isto ry  and aU that. W e 
are leg is latin g  for the presen t-d ay 30 
c ie ty  and p resen t-d a y  G overnm en t o f 
the country.

SH RI S E T A L V A D : A s 1 said w e 
are  m ix in g  up th e  tw o  things in this 
m atter. F irstly , about th e excesses o f 
th e  police, th e rem edy is to  be found 
not in this A c t but som ew here else. 
That is w h at is troublin g you  a ll.

SH R I K R IS H A N  K A N T : W h y does 
th e  G overnm en t w k n t to  h ave  th e 
rem ed y, fro m  th e  citizen? T his is 
v e ry  im portant. If a person lik e  »£r. 
S eta lva d  supports this b la c k  clause, 

ie becom es v e r y  difficult fo r  th e 
com m on people ari& pub lic w o rke rs
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to do a ll that. His support to this 
c lause is v e r y  detrim en tal to p u b lic  
cause. H e has been the cham pion of 
c iv il liberties and a ll that. I th in k, 
his support to thw  c la u se  is a very 

d etrim en tal thing to public cause.

MR. C H A IR M A N : L et us finish
q u ick ly . Sh ri Srin abas M isra.

SH R I H. N. M U K E R JE E : M ay I
m ake a suggestion? It is v e ry  im por­
ta n t for u s t o  h a ve  elucidation  o f the 
d iscussion  th a t w e are  h a vin g  w ith  
M r. S eta lvad . If there is no tim e to ­

day, let us have another sittin g  w ith  
Mr. S etalvad .

MR. C H A IR M A N : T h at is all right. 
W ill S atu rd a y  suit y o u t

SH R I S E T A L V A D : Y es.

MR. C H A IR M A N : W e w ill m eet
again on S atu rd ay, 26th  O ctober, 1&68 
at 4 P.M .

SH RI S E T A L V A D : Y es.

( T he w itness then w ithdrew

iT h e  C om m ittee then  adjourned )
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29. S h ri B alk rish n a  G upta

30. S h ri C. A c h u th a  M enon

31. S h ri G . P . Som asundaram .

L e g is l a t iv e  C o u n s e l s  

Shri R. V. S. P eri-S a stri, A d d l . L eg islative C ou n sel, M inistry of L aw .

S e c r e ta r ia t

S h ri M. C. C h a w la — D eputy  Secretary .

W it n e s s  E x a m in e d  

S h ri K . L. M isra, A dvoca te G eneral o f Uttar Pradesh .

T h e W itness was called  in and he  
took his seat

M R. C H A IR M A N : I h a ve  to read 
o u t to you  on e o f th e directions from  
th e Speaker, ju st fo r  y o u r inform ation.

W h ere  w itn esses appear b efore a 
C om m ittee to  g iv e  evidence, the 
C hairm an  sh a ll m ake it  c le a r  to the 
w itn esses th a t th e ir  ev id en ce  sh a ll be 
treated  as p u b lic  and is lia b le  to be 
published, unless th e y  sp ecifically  
desire th a t a ll or a n y  p a rt o f th e  e v i­
dence g iven  b y  them  is to b e trea ted  as 
confidential. It shall, h ow ever, be e x ­
plain ed  to the w itn esses that, even 
though th e y  m ight desire th e ir  e v id ­
ence to  b e treated  as confidential, such 
evidence is liab le  to b e  m ade a va ila b le  
to  the M em bers o f P arliam en t.

SH R I K . L . M ISR A : I do not th in k  
that any occasion w ill  arise fo r  me 
to sa y  that it should  b e  treated  as 
confidential.

MR. C H A IR M A N : Y o u  should be
a w are o f this. T his is on e o f the 
directions fro m  th e  S p e a k er  th at I 
should read it out.

W e are g ra tefu l to you  for h avin g 
ta k en  th e  tro u b le  o f coining here. Y o u  
h a ve  not sent an y M e m o ra n d u m .. . .

SH R I K . L  M ISR A : N o;  ̂I h a v e  not 
sent. H as th e  U .P. G overn m en t sent 
an y M em orandum ?

M R. C H A IR M A N : N o.

SH R I SH R I C H A N D  G O Y A L : O th e r  
S ta te  G overn m en ts h a v e  sen t b u t y o u r  
S ta ie  G ovt, has not sent an yth in g.

M R. C H A IR M A N : Is it because
yo u r S ta te  G overn m en t fee ls  th a t it  is 
not concerned w ith  this B ill?

SH RI K . L. M ISR A : It could not. 
w hen  this kind of lia b ility  is fixed  u p ­
on it.

M R. C H A IR M A N : W h at is the-
ju stifica tio if or n ecessity  fo r  th is B ill?  
A r e  you  satisfied w ith  th is B ill?  W hat 
are th e  adequacies or Inadequacies? 
L ate r  on w e  w ill com e to questions.

SH R I K . L . M ISR A : Y o u  kn ow  th e 
la w  ° f  torts at present not m ere ly  w ith  
respect to G ovt, liab ility , b u t even  
w ith  respect to oth er m atters is based 
on case la w  and textbooks, g e n e ra lly  
speaking. In  the case o f G ovt, lia b i­
lity  p a rticu la rly , th e  h istorical b a ck ­
ground of G ovt, lia b ility  in In dia has 
been so com piled and from  our 
G overnm en t o f India A c t  o f 1919 
and all that upto the constitution  
th ey m ere ly  go on re ferrin g  to the n a ­
tu re  o f  th in gs as it  w as b efore w ith  th e  
result that tod ay th e  question o f lia b i­
lity  o f th e G ovt, fo r  tort rem ains in  a 
fluid state m ostly  on the in terp retation  
o f case law . T o  th a t exte n t I do th in k  
th a t en actm ent o f th e  la w  m akin g it 
m ore precise w ou ld  be useful. Then» 
a ll k inds o f problem s w o u ld  arise  in 
th e  course o f in terpretation  o f w o rd s 
w h ich  can ’t  be en visaged  a t a ll  a t th is 
sta ge  o f d ra ftin g  and enactm ent o f th is  
B ill, It m ay happen th a t b ecau se of*
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certain words used the liability may 
be lessened or increased than what you 
intend to put. That danger is there for 
every enactment, but provided that 
such dangers are avoided a$ far as 
possible, I personally think that enact­
ment of the liability of the GoVt. for 
■torts would be desirable.

MR. CHAIRMAN: How do you find 
this Bill. Is it adequate?

SHRI K. L. MISRA: On the whole 
it is satisfactory. I will make my 
comments on particular clauses when
I come to them. You have read the 
Commission's Report and the Crown 
Proceedings Act of 1947 in England..

MR. CHAIRMAN: Do you wish to 
make reference to any particular 
clause?

SHRI K. L. MISRA: In Clause 2, 
you have defined an agent. You say, 
employed to do any act for the Gov­
ernment. The word ‘act* is used in 
various places in this Bill, sometimes, 
as meaning the act which constitutes 
a tort; sometimes meaning, a responsi­
bility which has been placed upon 
another person. Here itself it says 
4who is being employed to do any 
act for the government’, if in 
doing the act under the act or 

control of the Govt. A person is net 
necessarily employed for doing an act 
in the sense we can’t always precisely 
say this particular thing would be 
done by him. It may be a kind of 
general implication. I was wondering 
whether the word act was a little too 
restrictive. If you say, if a person is 
employed for doing an act for the Gov­
ernment, it might create difficulties of 
interpre atipn. It is not possible in 
the particular cases to say that a parti­
cular act has been required to be done 
by an agent. You cun say, any parti­
cular purpose or function rather than 
the ^rord 'act'. Then you can say in 
doing an act.

J}, ■' -*■
CHAIRMAN: That is, V totaf
eg, ftr < m y., particular purpose 

for the Government and in doing ®o.f

SHRI K. L. MISRA: The act is a 
little restrictive.

MR. CHAIRMAN: Legally in courts 
of law does it present any difficulty? 
Is there any different interpretation?

SHRI K. L. MISRA: It might create 
difficulty. I am not saying that it 
would necessarily create difficulty. 
But why do you have a difficutly if 
it is likely to arise?

MR. CHAIRMAN: What difficulty
do you envisage?

SHRI K. L., MISRA: A person is 
employed as agent for such a general 
purpose that you can’t specify the 
general purpose os an act. You eannot 
speak as an act at all. That difficulty 
will arise.

SHRI KRISHAN KANT: The per­
son is generally employed tor general 
purpose. A t a particular moment he 
has to do a particular act.

SHRI K. L. MISRA. He may do a 
specific purpose. It is not necessary 
that every agent should be for general 
purpose. You may say, in doing act 
for which he has been employed b^ 
the Govt. If you put it that way the 
Act will be all right. Then the act 
would come within the course of em­
ployment. I have only put question 
marks here, These are just for your 
consideration.

MR. CHAIRMAN: We will think 
about them.

SHRI KRISHAN KANT; After this 
evidence, if you could send us any 
possible amendment, it will be useful 
to the Committee.

SHRI K. L. MISRA: I will do it.

Regarding clause 2(b) (i), I would 
like to know why the words ‘any post 
connected -with defence* have be^n 
ustd. FVobaWy tRia has be£n copied 
frofti Art. $10 of the Constitution.

SHRI SHRI CHAND GOYAL: 
This is the definition given in the 
Constitution:
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*  a member of a defence ser­

vice or of a civil service of Ihe 
Union or of an all-India service ur 
holds any post connected with 
defence or any civil post under the 
U nion...

SHRI K. L. MISRA: Then we *vill 
pass it on.

MR. CHAIRMAN: They have ex­
actly reproduced.

SHRI K. L. MISRA: In 2(c) you
have defined ‘Government’. If a tort 
is committed by an employee of the 
Central Government but while acting 
in connection with the affairs of the 
State Government, or an employee of 
the State Government but while act­
ing in connection with the affairs 
of the Union, could it be that both the 
Governments are liable? I only want 
to know. The idea of having (i) and 
(tt) is to separate them. But I am 

pointing out a case of an employee of 
the State Government acting in con­
nection with the affairs of the Union.

SHRI YUNUS SALEEM: Then he 
is an agent to the Union Government 
even though he is an employee of the 
Slate Government.

SHRI K. L. MISRA: I am not quite 
on the question of responsibility. You 
say that ‘Government’ would mean in 
one case Central Government and in 
another case State Government.

SHRI YUNUS SALEEM: If it is
done on behalf of the Union Govern­
ment then Union Government is res­
ponsible irrespective of the fact whe­
ther he is an employee of the State 
or the Centre. There is no difficulty.

SHRI K. L. MISRA: May I point 
out the difficulty? Take the case of 
an employee of the Central Govern­
ment acting in connection with the 
affairs of the State Government, both
(i) and (ii) will be applicable. Sub­
clause (i) will apply because he is an 
employee of the Central Govern­
ment __

SHRI NARAYAN A RAO: For that 
there is a personal aspect and a func­
tional aspect. If a tort is committed by 
an employee in connection with the 
affairs of the Union, then Union Gov­
ernment is responsible. If a tort is 
committed in connection with the aff­
airs of a State, then State Govern­
ment is responsible. No matter whe­
ther it is committed by a State emplo­
yee or a Central employee.

SHRI K. L. MISRA: If he is an 
employee of the State Government 
working for the Central Government 
which is the relevant clause?

SHRI NARAYAN A RAO: These are 
governed by Art. 258.

SHRI K. L. MISRA: I am not on
the question of responsibility. I am on 
the definition.

SHRI NARAYANA RAO: A t certain 
times Central Government can func­
tion for the State And under certain 
circumstances the State can function 
on behalf of the Union. If a tort j s  
committed in connection with the aff­
airs of the Union, the Union Govern­
ment is responsible.

SHRI K. L. MISRA: If a tort is com­
mitted by a servant of the State Gov­
ernment in connection with the affairs 
of the Union, which is the Govern­
ment that will be liable?

SHRI YUNUS SALEEM; Will you 
kindly consider this definition of ‘Gov­
ernment’ along with the definition of 
‘agent’ given in 2(a)?

SHRI K. L. MISRA: I am not at 
present on the question of responsibi­
lity of the Government.

SHRI YUNUS SALEEM: Clause 2
(a) defines ‘agent* thus:

‘'agent” , in relation to the G ov­
ernment, means a person (other 
than an employee of the Govern­
ment) who being employed to do 
any act for the Government is, in 
doing the act, under the order or 
control of the Government.

3035 LS—6.
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II an employee or a servant of the 
State Government is enjoined to do 
certain work under the control and 
order of the Central Government, he 
would deem to be the agent of the 
Central Government for all practical 
purposes. Therefore, there is no diffi­
culty.

SHRI K. L. MISRA: May I point
out the difficulty? The position of 
such a person would be that of an 
agenl of the Central Government be­
cause he is working for the Central 
Government and therefore he would 
come under c(i). Would he come 
under c(ii)?

SHRI YUNUS SALEEM: State
Government can also function as the 
agent of the Union Government.

SHRI K. L. MISRA You have not 
quite followed me or I am not able 
to make myself clear. If an employee 
of the State Government acting in 
connection with the affairs of the 
Union commits the tort, then c(i) 
would apply. My question is, would 
he not come under c(ii) also. If he 
comes under c(ii) also, then the Gov­
ernments concerned will be both the 
Central Government and the State 
Government.

SHRI YUNUS SALEEM: Even a
State Government, as such, can func­
tion as the agent of the Central Gov­
ernment.

(Shri N. C. Chatterjee— in the 
Chair).

SHRI MOHAMMAD YUNUS 
SALEEM: (contd.) Therefore, if a
State employee functions as an agent 
to the Union Government, it won't 
make a difference at all.

SHRI K L. MISRA: Difference In 
what?

SHRI MOHAMMAD YUNUS 
SALEEM: for throwing the respon­
sibility.

SHRI K. L. MISRA: . We are not 
talking of responsibility; we are at ihe 
moment in definition only.

SHRI MOHAMMAD YUNUS 
SALEEM: Definition is for what pur­
pose?

SHRI K. L. MlSRA: My point is that 
definition should be made clear.

MR. CHAIRMAN: What is your
suggestion? I could not follow that 
because I came here just now.

SHRI K. L. MISRA: I was referring 
to clause 2(c) definition Of govern­
ment. May I put It more clearly? Is 
it the idea that an employee of the 
Government must come either under 
(c) (i) or (c) (ii) or he should come 
under both? If he comes under both 
there will be confusion. I am suggest­
ing here that the government may 
define that with reference to two 
things— acting of the employee in con­
nection with the affairs either with the 
Union or with the State; the second 
criterion is whether he is an agent or 
an independent contractor or an em­
ployee of the Central Government. 
What I was trying to say was tms. 
Suppose there is a servant of the 
State.

SHRI MOHAMMAD YUNUS SALE­
EM: You may first consider the 
first phrase of clause 2(c) (i) viz., 
“where a tort is committed by an em­
ployee of the Government while acting 
in connection with the affairs of a 
State.” That means when a State 
employee is working as an agent to 
the Central Government, he ceaaeg to 
be an employee of the State Govern­
ment.

SHRI K. L. MISRA: How can it be?

SHRI MOHAMMAD YUNUS 
SALEEM: For other purposes he may 
be. But, for the tortious purposes, he 
won't be an employee of the State 
Government. When the clause reads 
‘where a tort is committed by an em­
ployee of the Government while act­
ing in connection with the affairs of 
the Central Government, ‘he won't be 
an employee of the State Governm ent

SHRI K. L. MISRA: Of course, he 
is not acting for the State.
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SHRI MOHAMMAD YUNUS 
&ALEEM: There should be no con­
flict at all.

SHRI T. M. SHETH: For that parti­
cular purpose, he will be deemed to 
be an employee either of the State or 
the Central Government.

SHRI K. L. MlSRA: I don’t think 
that is the intention of this phrase.

SHRI KRISHAN KANT: Take for 
example I.C.S. Officers. Though they 
may belong to States, it is the Central 
Government or the Ministry of Home 
Affairs at the Centre who really re­
gulates the servfce conditions and 
action is taken by them. In that case 
what is the position? Suppose in UP. 
a tortious act has been committed. 
Who will be responsible? The State 
Government cannot take action with­
out the consent of the Ministry of 
Home Affairs and the U.P.S.C.

SHRI K. L. MISRA: I am only an­
xious about this. So long as he acts 
in connection with the affairs of the 
State, he is responsible for the act. 
Both the clauses are very clear that 
for the Government on whose behalf 
he is acting, at that moment he is 
responsible for the concerned Govern­
ment. There is no difficulty.

SHRI MOHAMMAD YUNUS 
SALEEM: If he is acting in connec­
tion with the affairs of the Union, then 
he won’t b* employee of the State 
Government. For that purpose, there 
should be no conflict at all.

SHRI KRISHAN KANT: It is all
completely defined that if a person is 
acting for the State, the State Gov­
ernment will be responsible. The in­
terest or profit is that of the State 
Government.

MR. CHAIRMAN: There is no pos-
siblity of conflict. What Mr. Misra is 
pointing out is that there may be a pos­
sibility of conflict. L 2t us first hear
him.v

SHRI K, L. MISRA: I only wanted 
to say that the definition does rtot in­
troduce an element of doubt.

SHRI KRISHAN KANT: Can you 
suggest any amendment to it?

MR. CHAIRMAN: An act may be 
committed by somebody. It is doubt­
ful whether it is for the affairs of the 
Union Government of the State Gov­
ernment or for both. It is very very 
difficult to say that. There may be 
some cases.

SHRI K. L. MISRA: The idea must 
be that it should be interpreted in the 
same manner as the Constitution of 
India. I am here pointing out that the 
Constitution of India as an interpre­
tation to acts is not available. General 
Clauses Act is available. The Consti­
tution of India interpreting the act is 
not available. It may be that you 
migh have used certain words from 
the Constitution. It is not necessarily 
available for the purpose. The court 
should be free to interpret the defini­
tion of the Government of India Act 
even though you might have used the 
same phraseology in the Constitution.

MR. CHAIRMAN: Kindly look to
clause 11(b) where there are specified 
items of acts done by the * S ate 
against which you cannot file a suit. 
When an act was done in connection 
with entries 10, 11, 12, 13, 14,
15 and 16 of List I in the Seventh 
Schedule to the Constitution, you can­
not file a suit.

SHRI K. L. MISRA: I see in clause
11 certain specified acts done by Gov­
ernment in the discharge of its func­
tions in relation to any of the matters 
enumerated in the List I about each 
one of which the Government is not 
responsible. But the affairs of the 
State are much larger than any autho­
rity.

MR. CHAIRMAN: I only wanted
to point out these things with a view 
to your taking notice of it.

SHRI K. L. MISRA: Clause 11 does 
not deal with interpretation of the Act 

under the Constitution.



80

SHRI H. N. MUKERJEE: I see Mr. 
Misra’s point. It is rather important. 
There is occasionally a juxta-position 
between the affairs of the State and the 
affairs of the Union. There might con- 
cievably be occasions. Take for ins­
tance what is happening in North Ben­
gal. A t the present moment, officers 
of the Central Government are sent to 
work there. Maybe they are doing the 
work which is partly apputenant to 
the State Government and partly to 
the Central Government. Indeed, in 
regard to that, ascertaining of the 
responsibility would become a difficult 
proposition for the officers who are 
sent from here. I don't think that we 
may merely say that the formulation 
made here is clear.

MR. CHAIRMAN: I am trying to
find out Mr. Misra’s point. He says 
that there may be occasions when 
there may be conflicts.

SHRI K. L. MISRA: You please take 
the illustration of the Central Govern­
ment’s taking over of a certain res­
ponsibility under the Constitution it­
self for the State Government. 
After all it is the Central Government 
which discharges all the functions tem­
porarily. Suppose there is an emplo­
yee working in the State for the time- 
being under the direction of the Cen­
tral Government. If you refer to the 
Constitution, I suppose he is doing the 
work connected with the affairs of the 
State which are temporarily taken over 
by the Central Government.

Would that employee be connected 
with the Central Government or the 
State Government especially when the 
affairs are taken over by the Central 
Government? If you look to the Cons­
titution, there are certain entries in 
List I in Seventh Schedule to the 
Constitution. From that can you find 
out as to what would be the position of 
■that person?

SHRI S. KANDAPPAN: In this con­
nection, Mr. Chairman, I may point 
out one thing. Even yesterday I put a 
question to Dr. Ansari on this point. 
Apart from the position of West Ben­
gal and U.P. which have been taken 
over by the Centre— at present they

are being administered by the 
Centre— there are certain Depart­
ments, e.g. the Food Corporation of 
India the normal function of 
which is closely in collaboration with 
the State Food Departments for pro­
curement and then they share bet­
ween themselves what they procure; 
They commit certain portions to the 
Centre and certain other portions to 
the States. In these operations there 
is close co-ordination. The same is 
the case with regard to Railway 
Police— the Railway Protection Force 
is a different thing. The Railway 
Police is being administered by the 
State, where they are looking after 
the Railway property and are located 
in the stations; they do certain func­
tions at the command of the Railway 
authorities. So, Mr. Misra is making 
a very relevant point.

MR. CHAIRMAN: He wants to
know what will be the position when 
the Centre is doing certain works 
which will be technically called the 
affairs of the State.

SHRI K. L. MISRA: Mr. Chatterjee 
must be aware of Instances where both 
the Central and the State Govern­
ments are quoted as defendants and 
decreed against.

SHRI K. NARAYAN A RAO: 
Though the Constitution expresses 
here and there the affairs of State 
and the affairs of the Centre here and 
there, the dichotomy is not all that 
clear because even in the legislative 
areas we have carved out certain 
areas for the concurrent legislation. It 
is very difficult to assign concurrent 
area exclusively to the centre or to 
the State. Therefore we have to 
consider whether we can go with 
these expressions or we can modify 
them.

SHRI K. L. MISRA; When the 
phrase ‘‘affairs of the State” occurs in 
the Constitution, you have the aid of 
other Articles in the Constitution for 
the purpose of interpreting. You 
don’t have all those Articles^ here. 
Here it stands isolated. The Constitu­
tion is not available as an interpreta­
tion for this or for any other act.
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AfH. CHAIRMAN: Can you give

us some guidance?

SHRI K. L. MISRA: I confess my 
handicap. I promise, within two or 
three days to give what my suggest­
ions are. Depending on my knowledge 
of law of torts, yesterday I noted down 
certain things. I will let j"ou have 
my suggestions within two, three 
days. When you talk of ‘independent 
contractor’ you have put the words 
“under the order or control of the 
Government” . Mr. Chatterjee must 
be aware of the classical instance 
of taxi-driver and your own chauf­
feur quoted in these cases. In the 
case of taxi-driver you have no liabi­
lity because of his negligence, but in 
the case of chauffeur you have that 
liability. But, when you ask the taxi- 
driver to go to a certain place, he is 
actually, acting under your orders. I 
feel that the introduction of the word 
‘order’ here is widening the liability 
of the Government under the Jaw of 
torts. In the case of independent 
contractor, the liability arises only 
when you have some kind of control 
over his actions. If you say merely 
‘acting under the orders of Govern­
ment’ it w ill be widening the liability 
of Government beyond what it is in 
the law of torts. Unless you have 
control over his actions, this cannot be 
done.

SHRI K. NARAYANA RAO: Here 
the purport of the definition of in­
dependent contractor pertains only to 
certain areas and certain other areas 
have been excluded. If a particular 
person is working under the order of 
the State or under the control of an 
authority4* he is not an independent 
contractor.

SHRI K. L. MISRA: You make it 
clear while fixing the liability; but 
orders will not be clear.

SHRI KRISHAN KANT: If the
Government puts a clause in the 
agreement or in the contract, the Gov­
ernment is absolved of the liability.

SHRI K, NAKAYANA RAO: The
purport of the definition is not to say

who works under the order or under 
the control of somebody else. The idea 
is not to distinguish it. Tf a con­
tractor works under the order or un­
der the control of the Government he 
cannot be considered an independent 
contractor. It is more or less a 
negative definition excluding certain 
areas. (

SHRI K. L. MISRA: In other words, 
who is not acting under the orders of 
Government is an independent con­
tractor. That is your idea. Where 
have you put in the Government’s 
responsibility for the acts of indepen­
dent contractor?

SHRI KRISHAN KANT: 3(b).

MR. CHAIRMAN: Last two lines.

SHRI K. L. MISRA: “Committed by 
an independent contractor employed 
by the Government” .

' SHRI K. NARAYANA RAO: We
have to see who are the people to act 
under the control of Government, 
whether they? have been included and 
if so in what manner. As it is, -only 
three classes of persons have been 
earmarked in the Bill. One is the 
civil servants, second, the agents and 
the third, independent contractors. 
The fourth category may not come 
under the above three classes; none 
the less they may work under the 
cnotrol of Government.

SHRI KRISHAN KANT: For
example?

SHRI K. NARAYANA RAO: I can­
not envisage it just now.

SHRI K. L. MISRA: Under this de- 
fintion, a person acting under - the 
orders of Government is not an inde­
pendent contractor. Am I right?

SHRI K. NARAYANA RAO: Yes.

SHRI K. L .MISRA: Even in the case 
of an independent contractor when 
an order is given by the Government; 
then he walks out of the definition.
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He ceases to be an independent con­
tractor. Are you really intending 
that the moment the order is passed 
by Government a person ceases to be 
mn independent contractor?

MR. CHAIRMAN: I am reading
from Ratanlal’s book.

“An independent contractor is 
one who undertakes to produce a 
given result without being in any 
way* controlled as to the method 
by which he attains that result.”

SHRI K. L. MISRA: I myself said
that ‘control’ is the essential element. 
The moment you say that an order of 
the Government would make him 
able to say an independent contrac­
tor, this difficulty will arise. The im­
portant thing is control and not the 
order.

SHRI K. N ARAYANA RAO: We
have to include this class also.

SHRI K. L. MISRA: Then you w ill 
have to classify him somewhere.

SHRI K. NARAYANA RAO: There 
seems to be an anomaly here.

MR. CHAIRMAN: It is absolutely
clear so long as the exemption is 
there.

SHRI YUNUS SALEEM: There is 
no ambiguity! at all.

SHRI K. L. MISRA:. No ambiguity 
at all. You are doing something 
which is not justified by the general 
law. You say that the moment there 
is an order of the Government, he is 
not an independent contractor. That 
is why I gave you the example of the 
taxi-driver. You have no control 
over the taxi driver. You ask him 
to go to a particular place but you 
have no control over his action at all. 
He will have to can*y out your order. 
He is an independent contractor. But 
if you say that the person who is 
given orders is not an independent 
contractor; then the taxi driver is not

an independent contractor. The 
moment you say: that he is not an in­
dependent contractor, you are extend­
ing the definition which is not justi­
fied by law. I am only saying that it 
is going a little beyond what is recog­
nized in the law.

Now in clause 3 you have said in
(b) thaft the Government shall be 
liable in respect of any tort commit­
ted by an independent contractor em­
ployed by the Government or any of 
his servants or workmen in doing the 
act contracted to be done for the Gov­
ernment in any of the following cases, 
that is to say, where the Government 
assumes control of the act contracted 
to be done by the independent con­
tractor. Now I would like to know 
what exactly ‘assuming control1 
means. May I point out my difficul­
ties? There are various ways in 
which the Government controls. You 
may regulate the action of a person 
by a licence insisting that he should 
take a licence and be subject to rules, 
subject to certain things laid down 
in the licence itself. A  licensee doing 
his independent business under a 
licence but controlled byi the Govern­
ment and by the conditions of the 
licence would come within^ this clause. 
In a court of law I will not be able 
to say * control’ means ‘administrative 
control’.

MR. CHAIRMAN: ‘assumes control*. 
In any way he should exercise con­
trol.

SHRI K. L. MISRA: There is control. 
Under the Industrial Development & 
Regulation Act a person has to take 
a licence and conform to certain 
conditions of the licence. Do you in 
any wav suggest that it should be in­
cluded?

SHRI K. NARAYANA RAO: That
should be covered by the definition 
of ‘control'.

SHRI K. L. MISRA: If ‘control1 is 
defined, there is no difficulty.
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SHRI YUNUS SALEEM: 1 think 
the law is well settled on this point.

SHRI K. L. MISRA: No law defines 
•control*.

SHRI H. N. MUKERJEE: The Law 
Commission’s report recommend3 the 
use of the expression ‘where the em­
ployer assumes control as to the man­
ner of performing the work’.

SHRI K. L. MISRA: If that is put 
then there is no difficulty. If you say 
‘control* only, then you will bs in diffi­
culty. The sense of an ‘independent 
contractor* is that though he is asked 
to do certain things for you, you are 
not able to control the manner by 
which he does it. The moment you 
control the manner you become liable. 
But if you merely sayl ‘control’ it is 
very difficult. The meaning of the 
word ‘control’ is neither settled by 
case law nor defined in anywhere for 
the purposes of this Act.

SHRI H. N. MUKERJEE: The Law 
Commission’s expression seems to be 
more precise.

SHRI K. L. MISRA: That is the idea 
of an independent contractor. You do 
not have the control over the manner.

MR. CHAIRMAN: ‘Assumes con­
trol’ is there.

SHRI K. N ARAYANA RAO: What 
other controls you anticipate?

SHRI K. L. MISRA: You control his 
production; you control the price.

SHRI K. NARAYANA RAO: This
cannot be viewed in isolation. We 
have to read it along with the defi­
nition of an ‘independent contractor*.

SHRI K. L. MISRA: Whatever it 
may be let us take the clear definition 
given in the Law of Torts. Suppos­
ing the definition of an independent 
contractor is a person over whose ac­
tions or th? manner of doing you have 
no control, then in fixing the liability 
you said that even though there is an

independent contractor, the Govern­
ment would be liable when it assumes 
control. Supposing you said that you 
assume control, that would mean con­
trol over the actions of the indepen­
dent contractor.

SHRI K. N ARAYAN A RAO: First
of all the Bill seeks to define what an 
independent contractor is. Then 
comes the second stage: in what cir­
cumstances the Government would be 
liable for certain acts of the indepen­
dent contractor. Then comes the 
question of the independent contrac­
tor doing something under the control 
of the Government. There is a nexus 
there.

SHRI K. L. MISRA: That is when 
the Government assumes control of 
the act itself.

SHRI K. NARAYAN A RAO: That 
way we are bringing the contractor 
into the picture. In doing so we have 
done it not by precise...

SHRI K. L. MISRA: In the last War 
there were orders issued called Con­
trol Orders.

SHRI K. NARAYANA RAO: That 
is we are mixing up.

SHRI K. L. MISRA: I am not trying 
to mix up. In a law court it can ba 
mixed up.

MR. CHAIRMAN: There is some­
thing in what you are saying. The 
Law Commission said that it should 
say that the Government assumes con­
trol as to the manner of performance 
of the work.

SHRI K. NARAYANA RAO: Then 
it may become too restrictive.

SHRI K. L. MISRA: Why do you 
want to make it wider? If the idea 
is to jnake the liability of the Govern­
ment wider than it is at p re se t *maer 
the law of torts, I have no objection.

MR. CHAIRMAN: I do not think
we want to widen their responsibility.
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SHRI KRISHAN KANT: As Chair­
man has asked a pertinent question, 
the Ministry: should tell us as to why 
they had removed the expression 
which the Law Commission has made. 
We would like to know from the Law 
Ministry.

MR. CHAIRMAN: Please sec Ap­
pendix VI, page 58.

SHRI K. L. MISRA: I have seen
this.

AN HON. MEMBER: Clarity should 
be there.

MR. CHAIRMAN: Otherwise he w ill 
bccome an independent contractor.

SHRI SALEEM: It is a point for
discussion.

SHRI KRISHNA KANT: While
drafting the Bill you removed it. We 
want to know the reasons why you 
removed it.

SHRI SALEEM: We w ill take note 
of its.

SHRI K. L. MISRA: I am only put­
ting questions for discussion. It is 
for you to think about

SHRI M. H. SAMUEL: Please see 
mib-clauscs (i) and (ii)*

SHRI K. L. MISHA: It is something 
different. That is, when you assume 
control of the act and the contractor 
has been asked to do it then clause 
(i) applies, (i) and (ii) are quite 
different. «

SHRI SHRI CHAND GOYAL: He 
is given that right.

SHRI K. L. MISRA: In the begin­
ning, when you were not here. I said 
that it might create confusion. It is 
not always justified to take the defi­
nition from other Acts.

SHRI SALEEM: You cannot ignore 
the provisions of the Contract Act.

SHRI K. L. MISRA: That is diffe­
rent. Taking it bodily w ill be enti­
rely different. You have departed 
from it now. In the Objectes and
Reasons you have yourself stated.

SHRj SALEEM: To some extent.

SHRI K. L. MISRA: That is right. 
What I am trying to do is to point out 
the difficulties that w ill arise in a 
court of law. I am not rinding fault.

SHRI SALEEM: We w ill consider 
thii point.

SHRI K. L. MISRA: it  is only for
your consideration. I intended it to 
be nothing more than that.

The other thing I was pointing out 
wr:» that the word ‘act’ in 3(b) (i) and 
the same word ‘act’ in 3(b) (ii) have 
been used in two different senses. In 
the first clause you have said “ ..act 
contracted t0 be done” . In the second 
it is an act “ratified or authorised” .

SHRI SALEEM: Where is the diffi­
culty?

SHRi K. L. MISRA: It is not very 
desirable to use two sorts of the same 
word in two different sections. That 
is all I am pointing out.

MR. CHAIRMAN: Have you got
anything to say in regard to (a) (i)—  
“while acting in the course of his 
employment” . Many Members think 
that there w ill be great difficulty.

SHRI K. L. MISRA: In fact, in (ii) 
you have both the requirements: must 
be done on behalf of the Government 
and should be ratified by the Govern­
ment.

MR. CHAIRMAN: There is no alter­
native. Both have to be together, and 
ratified by the Government. '

SHRI SHRI CHAND GOYAL: For
“on behalf of the Government”, where 
is the necessity of ratifying it, because
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ratification involves lot of complica­
tions for the aggrieved party?

MR. CHAIRMAN: Unless ratified,
no citizen goes to a court. I put this 
question to Mr. Setalvad. He at first
agreed, but then he said he would
let us know his views later.

SHRI K. L. MISRA: It is not neces­
sary that it should be express ratifi- 
cat on. But there is some difficulty. 
Take the case of a driver of a motor 
vehicle belonging to Government. He 
is going for repairs. Of course, repair 
is something necessary for the vehicle 
itself. But after the repair the driver 
i5 taking the vehicle to the garage or 
Eomewhere. You cannot always say 
that whatever route it takes is the 
route tha* was specified. Supposing 
lie causes an accident. W ill he be able 
to prove that this was an accident 
caused in the course of an act done on 
behalf of the Government? It is very 
difficult to prove it actually. In re­
mote cases it may be possible. A s 
the b w  stands at present, in the case 
of an agent or an employee, acting in 
the course of employment is already 
there. It is only in a case where it 
does not cover it that the second one 
will come in.

MR. CHAIRMAN: In every case 
you have got to fulfil both the require­
ments.

SHRI K. L. MISRA: Under (a) (i) if 
it is in the course of employment, you 
do not need ratification. Under (ii) it 
is needed only when you are beyond 
the course of employment. When you 
are acting beyond the course of your 
employment, you have to give some­
thing specific before making the Gov­
ernment liable.

MR. CHAIRMAN: Supposing a citi­
zen proves that, then why do you re­
quire it again?

SHRI SHRI CHAND GOYAL: Our 
difficulty is that we are feeling that 
the line between the course of emp­
loyment and beyond the course of em­
ployment is rather thin and by the

inclusion of these words the aggrieved? 
person is likely to suffer and is likely 
not to get his remedy because the 
Government is likely to take shelter 
under this that it has not ratified it- 
After the event has taken place and 
the Government knows that if it rati­
fies the whole liability will come on 
its ow^ shoulder, our apprehension is 
the Government will not ratify. If we 
could omit these wordg “is ratified by 
the Government” . If the act is done 
on behalf of the Government then it 
is good enough. Why should ratifi­
cation be a condition precedent for 
granting relief to a person who 'has 
suffered injury by t  Government em­
ployee or agent?

SHRI K. L. MISRA: But you see 
ratification itself ha  ̂ been so well re­
cognised wherever the Law of Torts is 
administered that the question of 
omitting should not arise. If instead 
of the word ‘and* you put the w o rd  
‘or* that would be better.

SllftI SHRI CHAND GOYAL: If we 
substitute ‘and’ by ‘or* you are satis­
fied.

SHRI K, L. MISRA: I will not ob­
ject to it.

Now in 3(b) (ii) instead of the word3 
‘ alleged to constitute the tort” I was 
suggesting “constituting the tort” . 
Alleged only refers t0 pleading claim 
of a party whereas ‘constituting* is 
a fact '

Now in 3(b) (iii):

“where the act contracted to be 
done although lawful is of such a 
nature that unless reasonable care 
is taken, it is likely in the ordinary 
course of events to cause personal 
injury or damage to property in the 
doing thereof and such care has not 
been taken:”

Now I take you mean ‘not taken’ 
either by an independent contractor or 
by the Government. You include 
both.
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SHRI M. YUNUS SALEEM: You 
jtuay also consider the proviso.

SHRI K. L. MISRA: I am coming to 
the proviso. A t present I was at clause
(iii). Proviso works in the other

* direction.

SHRI SHRI CHAND GOYAL: Either 
by the Government or independent 

-contractor should be read at the end 
of this clause 3(b)(iii).

SHRI K. L. MISRA; I w ill give an 
example. Take the case of a Taxi 
Driver. Supposing his brakes are not 
in order and he is driving the vehicle. 
Is it the duty of an, independent con­
tractor— the passenger who is travel­
ling— to see before he gets in whether 
his brakes are in order; that there is 
no jamming of the wheels, that the 
tyres of the vehicles are good? Will 
you say he should also take care to see 
•that? The proviso stands on a diffe­
rent footing. My feeling is this clause 
goes to one extreme and the proviso 
gee* t0 the other extreme.

MR. CHAIRMAN: The extreme is 
nullified.

SHRI K. L. MISRA: It i8 better to 
have a middle course in both. In one 
p>ce you are placing responsib:lity on 
the Government which is generally 
not done; in the other you take away 
h\l the responsibility.

SHRI PERI SASTRI: They go in 
the same direction but the Gov­
ernment has provided built-in safe­
guards for its sake. Here if we have 
to biiiig in common law of negligence 
everybody is expected— that is an 
assumption— to take a reasonable care 
to do certain things.

SHRI K. L. MISRA: Take the case 
of an independent contractor. ’Who is 
expected— the employer or an indepen- 
d?nt contractor?

SHRI PERI SASTRI: That depends 
on th* situation. So far as this pro­
viso goes it includes both these people.

SHRI MISRA: Do you say according 
to the Government Law an employer 
is liable in each case for care not 
takui by the independent contractor?

SHRI PERI SASTRI: I am not
speaking in that way.

SHRI MISRA: That is what the 
clause is. Let us leave aside the pro­
viso fo’' the moment. Here, you are 
making Government liable for care 
w hxh might not have been taken by 
the independent contractor.

SHRI K. N ARAYANA RAO: What 
it means is this. Suppose a situation 
calls for a certain care under common 
law tnd that care has not been taken, 
no matter whether the responsibility 
lor the care is On the contractor or 
on Government because much depends 
on the situation, Government is lia­
ble . . .

SHRI MISRA: Are you saying that 
that is the law of torts?

SHRI K. N ARAYANA RAO: So far 
as this proviso i8 concerned . . .

SHRI MISRA: Let us leave aside
the proviso for the moment. Do you 
mean to say that under common law 
Government or an employer is liable 
for care not taken by the indepen­
dent contractor?

SHRI K. NARAYAN A RAO: I am 
speaking about a situation which calls 
for care. There are situations where ' 
under common law a oertain care is 
to be taken; if that care is not taken, 
then there will be a liability.

SHRI MISRA: There is no phrase
‘common law’ or even ‘law’ contained 
here.

SHRI SHRI CHAND GOYAL: There 
arc two other safeguards. The c*re 
referred to is not ordinary care but 
reasonable care. Secondly in the ordi­
nary course of events it should be 
such as to cause personal injury.

SHRI MISRA: The point is not about 
the standard of care. Who is to take



| Oii* reasonable care, the independent 
I i.ontractor or the Government?

SHRI SHRI CHAND GOYAL: The
independent contractor.

SHRI K. L. MISRA: In the clause 
that is not so. If care is not taken, 
Ihen it means that care is not taken 
t y  Gc/vernment.

SHRI SHRI CHAND GOYAL: Who-
•ever is responsible will be liable.

SHRI K. L. MISRA; Then you are 
I placing a liability on Government 

much beyond what is placed on them 
by ordinary common law and the law 
of torts.

SHRI K. NARAYAN A RAO: The
proviso itself excludes.

SHRI K. L. MISRA: The proviso en­
ables a rubber stamp to be put on 
everything. The proviso is not the 
answer to this. You should provide 
for the liability; then you can think of 
how to remove that liability. But if 
the liability itself is more than under 
the law  of torts on Government, if you 
do not have the proviso, then what 
would happen? The proviso is con­
fined to cases where there is express 
stipulation. There might be many 
things which are not done under ex­
press stipulation; many things may 
have Heen done not even in writing; 
the engineer may go on giving oral 
orders to the contractor to do this and 
that.

S i m  M. P. SHUKLA: If some such 
phrase ‘by the ctontractor’ is added, 
would it be all right?

SHRI K. L. MISRA: The clause as 
it stands includes both, the Govern­
ment as well as the independent con­
tractor. By making the Government 
responsible are you not putting a lia­
bility on Government much beyond 
what is permissible under the law of 
torts?

SHRI K. NARAYANA RAO: In the 
ordinary course of events the act 

should be such as to cause injury.

Coming to the question of responsi« 
bility, if Government has a responsi­
bility, then the liability is already 
there. Our position is that even if the 
independent contractor has got to take 
care of it, if he fails to take that care, 
still we want to fasten responsibility 
on Government. So, it includes both. 
What is the difficulty in that? ..

SHRI K. L. MISRA: Because it is 
fundamentally wrong. Excuse me for 
using that expression. Independent 
contractor means a person on whose 
manner of doing you have no control.
I shall give you an illustration. Sup­
pose a taxi-driver has got brakes which 
are not functioning in his car, will the 
passerger become liable for the tort 
committed bjr him? Or is it the duty 
of the passenger to take ordinary care 
and sec* to the brakes? I am giving 
this illustration because it is a classic 
illustration used in the law of torts.

SHRI M. P. SHUKLA: Suppose we 
put the phi&se ‘care is taken by the 
person performing such act*.

SHRI K. L. MISRA: I am not really 
suggesting. I am only expressing my 
doubts because the thing has cropped 
up in my mind.

MR. CHAIRMAN: It depends on the 
special hazardous nature of the task. 
This is what Salmon** says. Quoting 
some English judgment, he says that 
again in the case of extra-hazardous 
ac1s, that is, acts which in the very 
nature involve in the eye of law a 
special danger, an obligation is impos­
ed upon the ultimate employer to take 
special precaution which they cannot 
delegate by having the work carried 
out by an independent contractor.

SHRI K. L. MISRA: This is not that 
So, there is a difference between this 
and that. There are extreme cases of 
hazard, where such liability will arise, 
but that is not a case where reason­
able care is necessary and it has not 
been tnkcn.

MR. CHAIRMAN: Again, he says 
by their very nature, constitutes a 
special danger to others.
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SHRI K. L. MISRA: If you put that, 

there is no difficulty. But you are 
saying that this w ill arise in every 
case which calls for reasonable care 
and where reasonable care haa not 
been taken.

SHRI K N ARAYAN A RAO: In the 
ordinary course of events. That is 
what it means.

SHRI K. L. MISRA; Ordinary course 
of events means nothing. A  loose brake 
in the 01 dinary course of events w ill 
cause injuiy. Nobody has ever gflid 
in the law of torts that a passenger 
wouid be come responsible if the brake 
is loose and it results in an accident.

SHRI K. N ARAYAN A RAO: Why
do you brmg in the passenger here?

SHRI K. L. MISRA.- I am bringing 
in the passenger, because in respect 
of the taxi-driver his position is that 
of an employer. Suppose there is a 
loose brake then the taxi-driver is 
liable and not the passenger.

When you are putting in the phrase 
‘extreme hazard’ I would just like to 
mention a word of caution. Some­
times, in these matters, a very old case 
is taken and on the basis of that five 
or six sentences are put in. It is 
always better to see the law as it is 
administei ed now and not be guided 
by pome remote authorities which w ill 
not bo good authorities.

MR. CHAIRMAN: I agree that it
must be 20th century authority 

I would refer to a case in 1934 which 
has been refered to in the Quarterly 
Review by Pollock. There instances 
have been given which will make the 
ultimate employer liable. In cases in­
volving extreme hazard they have 
done it. I shall read out one more 
sentence from that judgment.

*He laas not merely a duty to take
care but he has got a duty to pro­
vide that care is taken...**

SHRI K. L. MISRA: If you put in 
that phrase I have no objection. But 
as it is, it applies to every case.

MR. CHAIRMAN: There is also
another cast in 1942.

SHRI K. L. MISRA: Please consider 
this. My own view is that you are 
putting a much larger or heavier res­
ponsibility than is justified. As the 
clause stands now it applies to every 
case, because every job requires some 
reasonable care to be taken. The lia­
bility in such a case would be entirely 
d fTerent from that in a case where- 
the job involves extreme hazard. If 
you make the clause so wide as it is, 
then naturally the proviso must be 
also there. Then, the exemption would 
come the other way als0 and practi­
cally the whole thing will be wiped 
out. The difficulty is not so 
much about the sub-clauses. If 
reasonable care has been fastened upon 
the contractor, generally speaking, 
government should not be liable. The 
difficulty is about the manner of putt­
ing certain expressions in the proviso 
The moment you put in ‘express stipu­
lation’, there is a possibility of degene­
rating into a rubber stamp. Otherwise, 
the criteria laid down are perfectly 
all right

SHRI KRISHNA KANT: But we
know it is going to be a rubber stamp.

SHRI K. L. MISRA: It is a tendency. 
The only care that has to be taken is 
that it does not become a rubber 
stamp. Otherwise, the conditions are 
all right and are well recognised. I 
will give my suggestion in writtog 
about it, but I want you to think 
about i t

SHRI KRISHNA KANT: It is going
to become a permanent part of every 
contract.

SHRI SHRI CHAND GOYAL: 
This is incorporated in every agreement 
that government w ill be entering into 
with contractors.



SHRI K. L. MISRA: What can be 
done is: print a form of contract with 
this condition.

SHRI KRISHNA K A N T : Also they 
want that it should have retrospective
effect.

SHRI K. L. MISRA; That is a diff­
erent matter.

MR. CHAIRMAN; There is some* 
thing in what you say. The Law Com­
mission in p. 59 of their report are also 
thinking in that line. You may also 
consider that before you send us your 
final note.

SHRI K. L. MISRA; Take, for in­
stance, (iv)— ‘where the Government 
is under a legal obligation to do the 
act itself.

SHRI SRINIBAS MISRA: What is
the justification for using the word 
‘although lawful’ after the word 
"where the- contract to be done’? It 
presupposes, as it were, that govern­
ment can enter into a contract for 
domg an unlawful act

SHRI K. L. MISRA; Suppose govern­
ment gives a contract for making a 
building on a site which is against the 
municipal laws.

SHRI SRINIBAS MISRA: Then it 
will not be a contract.

SHRI K. L. MISRA: Not necessarily. 
Every contract in violation of law is 
no void. Government gives a con­
tract for building a building at a site 
without looking at the municipal law, 
which violates the municipal law. It 
will not be lawful, but it will not be 
void.

I was going to point out -three ins­
tances where you have used the words 
law or legal obligation. First is in line 
25 p. 3. The second is in cl. 4 on p. 3 
‘attaching by law’; the third is in cl. 6 
‘under any law\ By these, do you 
mean statute law or other laws, be­
cause you have not defined ‘law’;

SHRI PERI-SASTRI: Law as a
whole, under any law which is in 
force,

SHRI K. L. MISRA: ‘In force- means 
acfrninistered by the courts* Do you 
really mean that. s

SHRI PERI-SASTRI; Yes.

SHRI K. L. MISRA: Be sure about it 
because you may find in some clauses 
that the obligations are slightly wider 
than envisaged if it means any law.

SHRI KRISHNA KANT; What Diffi­
culties do you apprehend?

SHRI K. L. MISRA; I only \yanted 
that you should be sure about it.

SHRI PERI-SASTRI: In the proviso 
there reference to ‘rule of law ’.

SHRI K. L. MISRA; ‘Rule of law' 
might reduce it to statute law.

SHRI NARAYANA RAO: Not neces­
sarily.

SHRI K. L. MISRA; I am not saying 
that.

SHRI NARAYAN A RAO: Rules
of law is a wider concept.

SHRI K. L. MISRA; In Egland and 
in books of jurisprudence. I do not 
think we use it in that sense here.

SHRI SHRI CHAND GOYAL: 
The words ‘for the time being in 
force* indicate that the reference is 
to statutory law.

SHRI K. L, MISRA; I will make my­
self clearer. Take for instance the first 
example where government is under 
legal obligation to do the act itself. 
Even a contractual obligation is a 
legal obligation. I only point out the 
amplitude of the expression. If that 
is the intention, I have no objection.

SHRI PERI-SASTRI; The conclud­
ing words are ‘in the same manner 
and to the same extent as a private 
person of full age and capacity. We 
are importing the general law of torts 
as applicable to private employers and 
making it applicable to the came ex­
tent.

SHRI K. L. MISRA: I was on (iv), 
line 25, p. 3, ‘Legal obligation’ would 
mean cantractual obligation also.

SHRI K. NARAYANA RAO: 
How can you equate contractual obli­
gation with legal obligation?

SHRI K. L. MISRA; Though not 
flowing from the law, this is legal obli­
gation.
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SHRI K. N ARAYAN A RAO: 

A n  obligation flowing from a contract 
cannot be equated with a legal obliga­
tion.

SHRI K. L. MISRA: The contract 
becomes enforceable from the Con­
tract Act. I do not think legal obli­
gation would exclude contractual 
obligation.

SHRI SHRI CHAND GOYAL: It 
would not; it seems it will be covered.

SHRI K. L. MISRA: I am sorry I 
treated this Bill just as any other 
Government Bill, and I went through 
it last night in the train. I should 
have given it a little more time. Now, 
the word “control” in clause 4, is 
objectionable. I have the same objec­
tion to it, which I have mentioned be­
fore. Would a person, a Government 
official, who has been authorised to 
inspect and to see that certain things 
are observed by the independent con­
tractor, come within the word 
“control” ? I am putting the question 
to y»u. *

SHRI K. NARAYANA RAO: 
It has nothing to do with an indepen­
dent contractor.

SHRI K. L. MISRA: What I want 
to say is that the meaning of the word 
“control” should be made clear, wher­
ever it is used.

SHRI K. NARAYANA RAO; Public 
purpose.

SHRI K. L. MISRA: Please do not 
put in “control” in the same sense as 
public interest or public purpose. Pub- 
lice purpose and control are not the 
same.

SHRI K. NARAYANA RAO: “Con­
trol” has a very specific meaning 
here.

SHRI K. L. MISRA: There might
be difficulty. Kind’y think over it. 
The word “control” might lead to 
confusion.

MR. CHAIRMAN: It has been
copied from the Crown Proceedings 
Act.

SHRI K. L. MISRA: In England,
you have a body of common law. 
known, understood and administered

by the courts, and every Act is in­
terpreted in accordance with it. We 
have not got that advantage here, aad 
therefore, merely bodily copying it 
and taking it from there without that 
background is not always helpful.

SHRI M. YUNUS SALEEM: You
cannot think of legis ation on the law 
of torts without knowing what has 
happened elsewhere. We have to 
borrow many ideas from other coun­
tries also.

SHRI K. L. MISRA: That is right. 
I am not against any foreign ideas. 
I told you that this arises from the 
Law Commission’s report and the 
Crown Proceedings Act. They have 
led to this draft.

Then, in clause 5 also you have 
used the word “control” . The sen­
tence reads: “ . . . . i n  the possession
of the Government or over which the 
Government exercises control in the 
same manner and to the same extent 
. . . .  ” and so on. The manner relates 
to liabi ity; it does not relate to con­
trol. '

SHRI KRISHNA KANT: , It i»
“exercises control”. A suggestion was 
made that it could be ‘‘having con­
trol.”

SHRI K. L. MISRA: Anyway, the
word “control” itself is doubtful here.

SHRI SHRI CHAND GOYAL: 
Kindly send j<our amendment.

SHRI K. L. MISRA: Yes. I will
send my amendment. Then, in clause
6, the word “law” creates the same 
difficulty. In clause 10 (l)(b), “the 
Government certifies that his suffer­
ing that thing has been or will be 
treated as attributable to service 
for the purposes of entitlement to any 
award under any law or scheme re- 
tetins to the death or disablement of 
members of the force of which he is 
a member.”

This presupposes that there must be 
a ’aw under which, or a scheme under 
which this certificate can be given. In 
the British law, it is pension. I think 
you have put that idea in a slightly 
different form here. ,
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SHRI SHRI CHAND GOYAL: I do 

not follow your point.

SHRI K. L. MISRA: Clause 10
reads as follows:

“Any act done by a member of 
the armed forces of the Union 
while on duty as such or by a 
member of a police force while 
on duty as such shall not subject 
either him or the Government to 
liability in tort for causing the 
death of another person or for 
causing personal injury to an­
other person, in so far as the 
death or personal injury is due to 
anything suffered by thut other 
person while he is a member of 
the armed forces of the Union, 
or, as the case may be, a member 
of the police force if. . .

“the Government certifies that 
his suffering— that is, the person 
who is injured—

“that thing has been or will be 
attributable to service for the 
purposes of entitlement to any 
award under any lfew or scheme 
relating to the death or disable­
ment of members of the force of 
which he is a member.”

What I am saying is, there may be 
cases where a person may be entitled 
to an award for suffering injury fend 
he will be entitled to some kind of 
award for suffering an injury under 
a Jaw or under a scheme; then, will 
the certificate of Government mean 
for the purposes of awarding to him 
or, will it be for the purpose of fixing 
the liability of Government? I just 
want to know it. It is not that I 
am raising any objection. Every 
scheme or law presupposes that there 
will be a certification or recognition 
that the person injured is entitled to 
an award. The scheme itself would 
require that. Are you envisaging that 
a certificate is covered by that 
scheme, or, a certificate is given for 
the purpose of clause 10 for giving 
fimnunity to the Government?

MR. CHAIRMAN: I thought th a t
was taken from the British law.

SHRI K. L. MISRA: In the British 
law, it would be considered for the 
purposes of pension; there, the posi­
tion is slightly different. There is 
no objection to substituting this. I 
want to know whether a certificate 
has to be given for the purposes of 
clause 10 or it has to be given for the- 
purposes of the award.

SHRI PERI SASTRI: For the-
purpose of clause 10.

SHRI K. L. MISRA: I only wanted 
to know.

Clause 11. So fax as “act of State” 
is concerned, we know it fairly well. 
There cannot be an act of State 
against a citizen. Are you putting this 
immunity only for the purposa of an 
alien?

SHRI PERI SA6TRI: Yes; that:
is the intention.

MR. CHAIRMAN: The Law Com­
mission has also Said the same thing 
in page 48.

SHRI H. N. MUKERJEE: Could it
not be included in the definition 
clause?

MR. CHAIRMAN: I think that
would be better.

SHRI K. L. MISRA: Yes, because 
it will be administered by a’l kinds 
of courts— munsiffs, subordinate 
judges etc,— who may not know the 
technical meaning of “act of State**.

SHRI KRISHNA KANT: On page 5* 
of this brochure of the Lok Sabha 
Secretariat, it is said that annexure 
of territory is an act of State and 
Government cannot be sued for that. 
What about ceding i>f territory in* 
Berubari and Kutch?

MR. CHAIRMAN: On the 11th, the 
Supreme Court is sitting to d-cide* 
the Kutch case. It will not be proper



92
tfor me to say Anything about that 
jnow.

I think it would be better if it is 
included in the definition clause.

We are very unhappy over sub- 
ciause (i). Will you please go through
it?

SHRI K. L. MISRA: The wording
here is for the prevention or suppres­
sion of a breach of the peace, or a 
disturbance of the public tranquility. 

3t could have two significance. The 
court will go into only whether the 
-act done, or purported to be done 
was for the prevention or suppression 
x>f a breach of the peace. Or, wil! the 
court be authorised to go into the 

^question whether the act was really 
needed?

SHRI K. N AR AYAN A RAO: I do 
not think, it could. It is left to the 
government servant, depending on 
Ihe situation, to take the decision.

SHRI K. L. MISRA: The act can
be purely based on subjective satis­
faction when the court cannot enquire 
into it at all. Or, the bona ftdeg of 
the act will be judged by the court 
of law; provided it is bona fide the 
court will not go into the question 
whether it was really needed. The 

-third category is where the court 
may enquire whether there was 
necessity for such action for the pur­
pose of prevention or suppression of 
a breach of the pefece. Now, a police 
officer is not functioning in the claim 
atmosphere of a court room. So, when 
he is faced with a situation he can­
not have the judgment which he 
could have in a court of law and the 
court of Jaw w ill tfay that it was not 
needed. Therefore, if the act is done 
bona fide, he should be protected.

SHRI KRISHNA KANT: Even the 
"Law Commission Report never sug­
gested this provision to be put into it. 

T h e  Ministry just put it. This is a 
-provision which limits the right of

citizen. It is a blanket provision.

SHRI K. L. MISRA: It should not 
be left to the court of law to deeide 
whether it was really needed. Pro­
vided his act is bona fide, he should 
be protected.

SHRI H. N. MUKERJEE: 1 want
Shri Misra to tell us whtat could be 
the reasons for the departure from 
the Law Commission’s recommenda­
tions where no exemption is sug­
gested, in so far as action by police 
force or similar governmental agen­
cies are concerned. There is a very 
detailed list where there is no refer- 1 
ence to the police force. What is the 
conceivable justification for putting it 
in? I take it that a citizen would try 
to go to the court al'eging tortious 
act by a policeman or somebody like 
that only in some very special cir­
cumstances and those circumstances 
would naturally be gone into by the 
C ourt So, why give an amaibus 
exemption to the police force, word­
ed in *a fashion which is extremely 
dangerous, as far as our understand­
ing is concerned?

SHRI K. L. MISRA: You ask me
a question which has more of imagi­
nation than of reason. In reply to 
your question “why did they do -ft?”
I can only say that they were pro­
bably more in contact with the situa­
tion in the country than the Law 
Commission.

SHRI H. N. MUKERJEE: What
would be the justification for it? You 
are an eminent lawyer as well as an 
eminent citizen. Because you have 
come here to assist us, we want to 
know from you what could be the 
ostensible justification for extending 
the area of exemption in regard to a 
category of government servants who 
did not find included in the Law 
Commission’s recommendations, a 
Law Commission which was com­
posed of extremely sedate and res­
pectable citizens?

SHRI K. L. MISRA: Law is dic­
tated by the needs of society. Law 
depends on what you think is needed 
or, not needed. They  mu*t have felt 
the need of putting it in.
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SHRI SU M  CH AND G O YA L: The 

act of a member 9i  the armad forces 
i» aot likely to con e into conflict with 
the right of a citizen. So> where ia
the necessity for exempting it?

SHRI JL L . M ISRA: Som etim e
the- army is called to assist in an
extraordinary situation.

SHRI SHRI CHAND G O YAL: So
far as the police force is concerned, 
since it is discharging multifarious 
duties, it is quit* likely that some of 
its acts n a y  come into conflict with 
the righto ef the dtizees. Bat if this 
provision is induded hare, it w il' give 
a long; rape to  the government.

SHRI- K . I* M ISRA: Regarding
the armed forces, the term here ia 
“while on active service” . It does aot 
mean any act e f a member of the 
armed forces w ill be completely 
immune. ‘Active service’ means while 
fighting. There is no other active 
service for an army man.

MR. CHAIRMAN*: Kindly give us
any suggestion on (i).

SHRI KRISHAN K AN T: Whether 
it shnu’ d not be deleted.

MR. CHAIRM AN: If it is not to
he deleted, what should be done.

SHRI K . L . M ISRA: After all, we 
must all acknowledge that law and 
order in society is the first essentiel 
for everything unless you are out 
for a revolution. There is no donbt 
that law and order problem is spread­
ing every wfcei e. I ton not merely 
speaking of political side. The other 
day, it was reported in the 
papers that because a teacher had 
beaten a boy, the members of the 
fam ily and Die neighbours all <*me 
and dragged the teacher out and beat 
Mm outside. Things o f that kind are 
happening:

I  know of an incident which hap* 
pened In Bihar— It has not been re­
ported in the papers—where a group
3085 L.S.—7.

o£ S- or 10 perssna, on a  wayside sta<- 
tia®, wee* to  the ladies compartment 
and pulled out every young lady 
from the compartment and they were 
all mat-treated and after two hours 
th^r w e n  ldBt fr*e& Things of titat 
load aore happening1 in the country'. 
Therefore; w e have to face the situa­
tion and deal with it  W e have to 
take care to see that this d* * 8 aot 
give power to Government to auppresa 
legitimate things. I do not think you 
can completely take it out. If I can 
suggest any modification, I wil* do so. 
Bat to delete ft completely w ill not 
be tke> right thing.

SHRI RAM  SEW AK Y A D A V : You 
have said that the situation is getting 
out of control and you have given a 
few Instances. Do you think the 
police and other authorities do not 
possess sufficient power to eurb that?

SHRI K . L . M ISRA: They possess 
the power. It is not the power that 
is being increased but the immunity 
when the power has been exercised.

SHRI RAM  SEW AK Y A D A V : Sup­
pose they exceed the powers. What 
should be done?

SHRI K . L. M ISRA: Now, today
I  read in the papers that there was 
a very mild incident somewhere and. 
immediately, there was a demand for 
a judiciary inquiry. Even when 
prima facie a person has broken the 
law and has been suppressed bv the 
police, there is an automatic demand 
for a judicial inquiry. I am quite sure 
that in many cases it is not justified.

SHRI KRISHAN KANT: Don’t you 
think that even in justified case* this 
clause wiH be utilised?

. SHRI K . L . MISRA: When you
m ate a law, you have to take care 
that it doer not injur* the innocent 
persons and that it punish the guilty.
I am not in favour of deleting it.

SHRT SHOT CHAND G O YAL: One 
schooT of thought 19 that after the 
passing of tftft B is, a person Ufce
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Mr. Balia Bam who failed to get relief 
in your own State w ill be in a posi­
tion to get relief under this Act. It 
is, in fact, at the instance of the 
Supreme Court that this legislation is 
being brought forth. I f after the 
passing of this Bill, a citizen again 
Sails to get relief, we will be failing 
in our duty. So, we want to know 
your opinion whether a person like 
him will be able to get relief after 
the passing of this A ct

SHRI K . L. M ISRA: I am of the 
view that the protection given should 
not be more than- what is* given in 
England.

SHRI SHRI CHAND G O YAL: In
England, the theory is that the king 
can do no wrong, th at theory is not 
applicable here.

SHRI K. L. M ISRA: That theory is 
completely finished after 1947. Now, 
in England, it is squarely on the basis 
oi statute. It is now a statutory 
liability. I am only saying that this 
kind of protection should not be more 
than what is given in other countries 
where tort is'Tseing administered, say, 
in USA and in England.- -

MR. CHAIRM AN: You remember
Mr. Ralia Ram’s case. Justice 
Gajendragadkar took tihe view that 
the Chief Justice Sinha was wrong 
and that he went too far. He not 
only asked Parliament to consider it 
seriously but he went too far to say 
that no sovereign rights cftn be taken. 
He thought the police officer taking 
away stolen gold was also a sovereign 
act. I think, that judgment is gone 
after this Act ccunes into force.

SHRI K . L. M ISRA: I have only
said that some kind of protection is 
needed but it should not extend be­
yond what is given in othet countries. . 
The exact form I Will suggest later on. 
This should not become ft kind of 
licence to the police to do whatever 
they like.

SHRI SHRI CHAND GOYAL: When 
this Act comes Into force, would a 
persopllke. M r.,Ralia Ram get relief?

SHRI K. L. M ISRA: Even in ordi­
nary law, what relief a person gets 
depends very much upon the judge 
who is trying the case.

SHRI KRISHAN K AN T: Supposing 
that is a lacuna in our law, do you 
think that has been sealed by this 
Act?

SHRI K. L. MISRA: I think, I
will give you a note on that,

SHRI SHRi CHAND G O YAL: Mr. 
Seervai has expressed an apprehen­
sion that, to a certain extent, this 
Bill goes beyond the scope of 
article 300 of the Constitution. He 
has expressed an opinion that it is 
likely to be struck down as being 
ultra vires the Constitution because 
we cannot go beyond the liabi’ity 
which extended to the Secretary of 
State. What is your view?

SHRI K. L. M ISRA: It says:

“ . . . .  subject to any provisions 
which may be made by Act of 
Parliament or of the Legisla­
ture. ..

If it says that liability will be the 
same as it was before— in fact, in the 
case law, it has taken back to the time 
of the East India Company— and that 
article 300 is intended to mean that 
whatever was the position before has 
to remain without modification, then 
the law will be ultra virei the Consti­
tution. Article 300 gives specific 

authority for a variation of that posi­
tion by a competent legislature. ‘

MR. CHAIRM AN: That apprehen­
sion is not justified? -

SHRI K. L. M ISRA: - That is not 
justified. Mr. Seervai has'said two 
things. - One is that this might go 
beyond article 800. To that extent, 
he is right. - But when -he says that it 
is ultra viret, he is wrong: ‘ "

Then, clause (n ).is  all right -pro­
vided ‘authorised’ . does not mean 
Impliedly authorised’. .
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With regard to clause (o), I am not 

raising any objection, but I Just want 
to know this because I have not yet 
studied the law on the question. A s 
far as malicious prosecution and mali­
cious arrest are concerned, it is 
obvious that when a public servant is 
malicious and does anything, the 
Government should not be liable
because it is purely personal malice, 
but. for defamation, malice is not 
necessary. So, I just want to know 
whether defamation has the same
protection in other countries.

MR. CHAIRMAN: May I refer you 
to page 42 of the Law Commission's 
recommendations, where it is said:

“any claim arising out of
defamation, malicious prosecution 
and malicious arrest__ ”.

This has been repeated from there.

SHRI K. L  MISRA: Yes; it has 
been taken from there. I wanted to 
look into it. I myself w ill look into 
it about defamation.

SHRI H. N. MUKERJEE: I was 
trying to draw your attention to 
clause 11 (e) where exemption is given 
in respect of any act done under a 
proclamation issued under the Consti­
tution. The proclamation of Emer­
gency, for instance, led to the suspen­
sion of certain Fundamental Rights, 
and on that occasion many things 
took place against which many emi­
nent lawyers protested and they point­
ed out that, after the revocation of 
the Emergency, the cause of action 
would arise in the case of people Who 
had been deprived of the applicability 
of the Fundamental Rights. Can you 
give us your idea on Clause 11(e) 
here?

SHRI K. L. MISRA: Usually when 
there is an Emergency, many acts are 
done which would not be justified in 
the ordinary times. As the Supreme 
Court itself has held, after the 
Emergency has ceased, still the cause 
of action remains and is revived. 
There was only suspension. For 
instance, if a Fundamental Right has 
been suspended, the moment the

Fundamental Right comes up again, 
you can sue or you can obtain your 
remedy in respect of violations done 
during the period of Emergency. In 
most countries, in most situations, 
there is an Act of Indemnity passed 
afterw ards.. . .

SHRI H. N. MUKERJEE: Instead of 
an Act of Indemnity which would 
have to go through the entire Parlia­
mentary process, instead of going by 
the back-door and putting in this kind 
of thing . . .

SHRI K. L. MISRA: It is not back­
door because this w ill also be passed 
by Parliament.

SHRI H. N MUKERJEE; You read 
this clause very carefully. A fter all, 
this is a matter of principle which 
goe9 to the root of legislation.

SHRI K. L. MISRA: What would be 
the meaning of “ under a Proclama­
tion” ? Does it mean anything which 
fras done under the protection of the 
Proclamation or does it mean acts 
authorised by the Proclamation? Un­
fortunately, I Tead this Bill only 
yesterday and 1 could not have much 
time. I want to know what is the 
meaning of “under a Proclamation” .

SHRI H. N. MUKERJEE: The
Deputy Law Minister can tell us about 
this.

SHRI K. L. MISRA: For instance, a 
person violates my Fundamental 
Rights during Emergency; he is able 
to violate them during Emergency 
because the Fundamental Rights are 
suspended. Will that act of violating 
Article 19 be considered to be an act 
under the Proclamation? If that is 
your intention, then the language 
should be widened. So, I would first 
like to know your intention here.

SHRI K. N ARAYAN A RAO: The
point raised by Mr, Mukerjee is a 
vital one. Now they have left it open 
to the public. Of course, it is only 
an obiter dictum which the Court has
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expressed; the Court has yet ta decide 
on that point . . .

SHRI K. L. M ISRA: I see your point 
The question whether the Funda­
mental Rights suspended under an 
Emergency will revive again or not is 
iteeU a mattsr on which there has 
been no direct authority; 1 agree. 
But here the question is a little differ, 
eat The question here is this. Is it 
tile intention, by this clause, to cover 
whatever has been the consequences 
of the Proclamation? If that is so, 
tfeen the question before the court of 
In r wiH be whether Parliament is 
competent to condone violations of 
Fundamental Rights except to the 
extent permitted by the Constitution. 
The Constitution permits this only to 
Hie extent that the Fundamental 
Rights yrtift be suspended as Ion? as 
the Emergency is in force; the Funda­
mental Rights are there for the rest of 
the time. If yo*r intention is ta con­
done all faidim t acts of violation, 
then the cpuestfon before the Court 
would be whether the Parliament 
would he competent to condone #U 
those acts. 8o, I  would like to know 
first whether you intend, by this langu­
age, to cover all indirect acts or you 
intend m erely to protect the acts done 
directly under the Proclamation.

SHRI M. YUNUS SALEEM: I see 
that there is some vagueness in clause 
11(e). You have rightly pointed this 
out. This will receive our serious 
consideration.

SHRI K . L . MISRA: The vagueness 
should be removed Fisst, the langu­
age should be made clear, whether you 
intend condoning indirect acta. Sup­
pose* the idea is to condone every kind 
of act which has been made possible 
by the Proclamation. There is the 
other question also, whether Parlia­
ment would be competent to do it; 
please consider that also.

SHRI SRINIBAS MISHRA: Please 
see clause 1 of the Bill. They say: "It j 
extends....except Jammu and Kash- j

mir State. Jammu and Kashmir 
State has got an emporium in D elhi 
Its employee commits tort. W ill 
Govt, be liable under the Bill?

SHRI K. L. MISRA: This is only 
territorial jurisdiction. It is not left 
to the State but only to Hie territory.

MR. CHAIRMAN: They will be 
liable.

SHRI SRINIBAS MISHRA: Central 
Govt, employee commits tort in the 
territory of Jammu and Kashmir. 

W ill they be liable?

SHRI K # L. MISRA; You have a 
clause somewhere in the Bill that no 
liability is there for act done outside 
Indian territory. The intention is not 
to exempt at all. The intention is 
territorial jurisdiction of the court 
The question is can you sue the per­
son outside Jammu and Kashmir? If 
you can sue there wiU be no diffi­
culty at all for fixing liability upon 
him merely because the act is done in 
Jammu and Kashmir. If there is such 
territorial Jurisdiction therefore you 
cannot go to any court except the 
court in Jammu and Kashmir.

SHRI SRINIBAS MISHRA: It is done 
inside Jammu fend Kashmir State.

SHRI K. L. M ISRA: You are talk­
ing of the servant of the Government 
of India within the territory of the 
Jammu & Kashmir State.

SHRI K. NARAYANA RAO: It does 
not constitute a tort at all.

SHRI K. L . MISRA: You can bring 
a part of the cause of action in the 
Indian territory so that an Indian 
court goes into it the liability will be 
there.

SHRI K. NARAYANA RAO: There 
is no cause of action at all. For this 
purpose ft is excluded from Jammu 
and Kashmir and the act which would 
otherwise be tort under this bill would 
also not be tort at all there.
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SHRI K . L. M ISRA: It does aot 

exempt any citizen or anybody. Only 
certain preferences, this thing being 
administered by courts in TCaahmir 
That is all.

SHRI K . N ARAYAN A RAO: This 
particular bill would not b© there at 
all. Whatever is tort is not tort there. 
They merely get out of this, unless we 
make special provision in this regard.

MR. CHAIRMAN: No Central Oort, 
employee commits exactly that kind of 

thing which is done in Ralia Ram’s 
case. He says, it cannot be done. You 
have the difficulty about it. *

SHRI SRINIBAS MISHRA: W ill it 
be discrimination against the people?

SHRI K . L. M ISRA: It is such a 
customary discrimination. You have 
stated in innumerable acts ‘excepting 
Jammu and Kashmir*. You have 
said in the constitution itself.

SHRI SRINIBAS MISHRA: The Law 
Commission recommended certain 
definition of independent contractor. 
He is a person who is contracted to 
do work for the State without being 
controlled by the State as to the 
manner of execution of the work. In 
the Bill there is also another defini­
tion. Which one would you prefer?

SHRI K . L. MISRA: I have already 
said about it.

SHRI 6 RINIBAS MISHRA: Please 
also see about ratification ui respect 
of cl. 3 (a ){ii). If ratification is not 
known to the litigant how can he 
serve notice?

SHRI K. L. MISRA: Be has to 
serve the notice. In reptty he will be 
told, it w ill be ratified. He can go 
to a court o f law.

SHRI SRINIBAS MISHRA: Please 
come to cl. 11 . Certain exceptions art 
given. It is said, nothing will Tender 
Govt, liable in respect of such and 
su<£h thing**. .

3 SHRI £ .  L. M ISRA; This Is act 
R which is limited to the Government’s 

liability for employees, for agents who 
are independent contractors. Really it 
does not deal with the entire field. It 
is limited to that. That liability is 
already defined in clause 3. Now, 
that liability which is defined in 
clause 3 shall not be there if the mat­
ter comes under clause 11 .

SHRI GRINTBAS MISHRA: W illi*  
mean Govt, will be liable under exist­
ing law in other matters.

SHRI K  L. M ISRA: Yes. Govt, wifi 
be liable if the law is there.

SHRI SRINIBAS MISHRA: Regard­
ing clause ll< i) person who is engag­
ed, there is some doubt regarding the 
construction.

SHRI K . L  M ISRA: It 4* connected
with act.

SHRI SRINIBAS MISHRA: I i fttere
no possibility of any doubt?

SHRI K  L. M ISRA; U i8 ‘act* done 
by so and so for prevention or sup­

pression of a breach of the peace. That 
is condition precedent to action. It is 
said he must be engaged in that w*y 
and if the act is done for the preven­
tion or suppression of a breacn of 
the peace. Both are necessary.

SHRI 6 RINIBAS MISHRA: You 
think there is no possibility of con­
fusion.

SHRI K  L. M ISRA: I don’t think 
so.

SHRI SRINIBAS MISHRA: In Clause 
ll{m ) U is srfid ‘ Any act In respect of 

which a remedy is provided under the 
Indian Railways Act\ Government is 
not liable.

SHRI K . L . M ISRA: R  the Act fs 
there, certainly. If the Act frees the 
Govt, from liability there is no diffi­
culty. I should have thought fhtft 
when this immunity was being des­

cribed Jn Cl. 11, they should have put 
in some clause and when the Govern­
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ment is immune under any other 
act they should have put in that act 
to make it more comprehensive.

* 1 SHRI SRINIBAS MISHRA: Can you 
imagine instances where this sub­
clause will not come in the way of 
citizens?

SHRI K. L. MISRA: If an Act of
the legislature can be altered by Par­
liament any time and it likes to con­
fer immunity upon the Government, 
there is no reason why it should not 
be given. Once it is an Act, you 
have to respect it.

SHRI &RINIBAS MISHRA: This 
means 'any remedy provided under 
any enactment*. Supposing for doing 
some of these tortious acts, one re­
medy is provided in an enactment. 
W ill that be sufficient to uphold that 
action?

SHRI K. L» M ISRA: Not morally,
but legally it will be.

SHRI K. NARAYAN A RAO: Does It 
not call for reconsideration? Take 
the Railways Act or the Police Regu­
lations. Sometimes the compensation 
given is so inadequate.

SHRI K. L. MISRA: Under the
British law, when assessing damages 
for torts, they will take into consi- 
detation whether the person has got 
something under any other enact­
ment so that he does not get any ex­
orbitant amount. That is what they 
do in England. I would suggest re­
consideration of two matters. - One is, 
if possible, make the law in line with 
the British law in the matter of asses­
sing damages. Secondly, you might 
consider the advisability of putting 
a residuary clause here—not that it 
is absolutely necessary— indicating 
whether the Government has been 
exempted from liability under any 
ether Act so that this becomes com­
plete.

SHRI SRINIBAS MISHRA: Look at 
the word /remedy1 here. It is only 
civil remedy.

SHRI K. L. MISRA: I am sug­
gesting alteration of that.

6 HRI SRINIBAS MISHRA; Thank 
you. Now see sub-clause (n) on page
8. Supposing while acting under thu 
Port Trusts Act, the employees of the 
Government commit certain tortious 
acts. W ill they be liable or exempt­
ed?

SHRI K. JL M ISRA: If they are
authorised to do something by that 
Act, they will not be liable.

SHRI SRINIBAS MISHRA: W ill not 
that be too much against citizens?

SHRI K. L. MISRA: In the United
States when there is a case in a court 
of law, they speak of People vs. X . 
It should really be a question of col­
lective rights of the people; on the 
one side and citizens on the other. 
Unfortunately we do not have that 

feeling here. But ultimately we are 
moving towards that stage where 
Government will be the people.

SHRI SRINIBAS MISHRA: Don’t 
you subscribe to the view that when 
the people in general benefit as a re­
sult of some loss suffered by a few, 
they should pay for that?

SHRI K. L. MISRA: Yes, but to
what extent? Take the zamindari 
abolition. People should undoubtedly 
pay. But if they are paid on the scale 
that is laid down under the Land 
Acquisition Act, that will be real jus­
tice. But if that is done, your mone­
tary system will crash. So, there are 
so rrtany considerations when it is a 
question of payment made by the 
people.

SHRI SRINIBAS MISHRA: I feel
that (n) is too wide. Even if the 
whole factory would have broken 
down, they have no protection.

SHRI K. L. MISRA: But ‘autho­
rised’ should not mean impliedly.

MR. CHAIRMAN: Thank you
very much. W e have subjected you 
to our examination for nearly three 
hours. Good-bye.

SHRI K. L. MISRA: Thank you.
(The witness then withdrew)

(The Committee then adjourned)
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{The witness was called in and he 
took his seat)

MR. CHAIRM AN: I have t0 bring 
to your notice Direction $8 of the 
Speaker. It says:

“Where witnesses appear before a 
Committee to fiv e  evidence, the 
Chairman shall make it clear to the 
witnesses that their evidence shall 
be treated as public and is liable 
to be published, unless they specifi­
cally desire that all or any part of 
the evidence tendered by them is 
to be treated as confidential. It 
shall, however, be explained to Che 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to 
the members of Parliament.”

MR. CHAIRMAN: M r. Trikamdas,
you are a counsel of great experience 
and standing and you have been ***d  
enough to go through this BilL W e 
shall be very much obliged if you 
could give us your views by making 
some preliminary observations so that 
we can ask questions later.

SHRI TRIKAM DAS: I have not got 
much to say on the Bill as framed, 
excepting a few observations. I wish 
the Bill had been made simpler like 
the Crown Proceedings Act of 1947 
in England. There are so many ela­
borations here and it will entail a lot 
of work for the lawyers and the courts 
In Interpreting many of the sections 
incorporated here.

If I  a tfh t snake a tern observations 
on the rlaiwa  ̂ I may Mention first 
that in Vidyavati’s case., the Supreme 
Court did consider the liability of the 
State in ferti and Joid Huft the 6 tate 
was ae nmoh liable as aa individual, 
and the law has been elaborately laid 
down in that case. It majt be that it 
may be wsitli while to leave it at 
that, with one exception to which I 
shall come presently.

I believe the Supreme Coart in its 
judgment has at one piaoe used the 
words ‘act done in its sovereign capa­
city’ on which I shall have a great 
deal to say *  Tittle later.

I would invite your attention to 
clause 3 (ii). In this connection 
I would also TOte te  diaw yom  atten­
tion to something which is to be found 
in numerous Acts, namely 'act pur­
porting to  be done’ tha autho­
rity of law; although the law does 
not permit It, the man acts -thinking 
that it is oavered by the law. If that 
case is not ■covered, then I suggest 
that some provision has to be made. 
I  believe that case does not seem to 
be covarefl.

MR. CHAIRMAN: Some of us are 
very unhappy over this sub-clause, 
because the ratification Is practically 
made aaiuputsory ia aU oases; after 
the tortious act is committed, it Is 
very difficult to expect Government to 
do it. Therefore, some o f us were 
thinking whether th t pftrasa should 
be ‘and is ratified’ or ’or is ratified’.
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SHRI TRIKAM DAS: Or y®u can
say ‘or purporting to be done’ , or ‘or 
purported to be done’. The sub-clause 
would then read:

W hile acting beyond the course of 
his empkryment if the act constitut­
ing the tort was done by the em­
ployee or egent ot porpoited to be
dene in his official capacity on be­
half of (he Government ___

I do not know about the phrase 'is 
ratified’.

5HBI KRISHNA KAN T: If we
put the phrase ‘act purported to be 
done in his official capacity’ then the 
phrase ‘on behalf of the Government’ 
is not required.

SHRI TRIKAM DAS: Yes, that is
right. Then ‘on behalf of the Gov­
ernment’ is not required.

As it stands, it is absolutely essen­
tial In every case *in his Official capa­
city’. It is a condition precedent, that 
the act must be on the basis of an 
A ct Whm  the man does the act, he 
dam «d aa m yoM k officer or as *  pub­
lic servant. So, he does the act in 
his official capacity.

SHRI KRISHNA K A N T : As the
chairman has suggested, the question 
is whether the phrase should be ’and’ 
or ‘or’ before the words ‘is ratified’.

SHRI TRIKAM DAS: It should be 
‘or’  if you want ratification to  be 
there. Otherwise, it would masn tw o  
oonditiDnf.

SHRI SHRI CHAND G O YAL: After 
saying 4. . .  if the act constituting the 
tort was done by the employee or 
•Cent or purported to ha iaoe by him  
in his official capacity*, we aaajr leave 
it at that.

SHRI TRIKAM DAS: Then ratifica­
tion fa net required.

Stan, you have got to  examina the 
act taail «ad  find owt whether It was 
t e e  by him hi U s dttciel capacity or

was done or purported to be done 
while acting beyond the course of his 
employment; the former will he cover­
ed by clause 3(a ) (i) while the latter 
would be covered by clause 3(a) (ii).

SHRI SAMUEL: If you put ‘and/

SHRI TRIKAM DAS: You n a y
drop It altogether.

SHRI SAM UEL: W hy not have
‘andjor’f

SHRI TRIKAM DAS: Some lawyers 
like that kind of drafting.

I have never liked that kind of 
drafting.

SHRI SAM UEL: I  am iro n
the point of view ot amendment, and 
therefore it is not a question of one’s 
liking.

SHRI THIKAM DAS: I f  you want
ratification to be there, then keq> the 
word ‘or’ instead o f ‘and*.

MR. CHAIRMAN: Unauthorised
tort may be ratified later by the em­
ployer, but if he does it he is liable. 
‘Act purported to be done* would be 
one qualification; the other alterna­
tive would be ‘‘ratification’ . These 
will be two different qualifications 
and not two cumulative ones.

SHRI K . N A R A Y A lf A  RAO ; The 
words “act purported to he dorrf* and 
"acting beyond the course ef his em­
ployment’ wouM he a eofltradMthm In  
terms. An act caimoft purport to be 
done and fit the same thne Ve beyond 
the eeorse of end's employ Meat. If 
it is purported to he dsne, then it 
moat he covered by sub-ctauae (I ) , 
booaose *t is in the coarse of employ­
ment.

SHRI TRIKAMDAS: It is hayand
the scope of the employment and yet 
it is done by the atan. Suppose a 
Collector does something under the 
Defence of India Rules, fie  thinks 
that the Defence of India Rules are 
such and such and let u* a«y he does
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something under those rules. You 
may find out whether he has acted 
beyond his capacity as collector or be­
yond the letter of the law, but the 
att has been done by him as collec-

• tor.

SHBI SHRI CHAND GOYAL: Your
suggestion will solve many difficulties. 
We have been thinking over this. If  
a person is purporting to act in his 
official capacity, then the aggrieved 
person will presume that he is doing 
it in his official capacity and there is 
no way out for him. This phrase 
•purported to be done by him in his 
official capacity* would solve all our 
difficulties.

So your suggestion if very good.

SHRI TRIKAMDAS: It would solve
a number of difficulties. I was going 
to give you one other instance. Recent­
ly we have heard a lot about unlaw­
ful action going in the name of ghe- 
raos and such other things. The police 
is ordered not to give protection to the 
person who is illegally detained, as 
the Calcutta High Court has said, as 
reported in the Calcutta weekly News 
recently; in September last, I believe. 
The police gits quiet at that time; it 
is negligence on the part of the police. 
That kind of omission to act is also a 
tortious act. I do not find any refer­
ence to omission here. It could be men­
tioned here or it could be mentioned 
somewhere else, where a man has got 
to act but negligently does not act he 

.cannot plead that the Minister told 
him that he should not act; this theory 
of a Minister ordering a public servant 
whose duties are laid down by law or 
the police which has to act under the 
Police Acts cannot hold water. Sup­
pose a citizen is beaten up and injur­
ed while these people are looking on, 
then it is an act of omission. But I 
do not see any provision to cover such 
cases.

MR. CHAIRMAN: I think an act 
constituting a tort may mean not mere­
ly  positive acts but also acts of omls- 
sipn. .The term ‘act* includes #omission 
to act’ abo. When there is  a duty to 
act but the man does not act, than

that is also a tort and a wrongfu’ 
action.

SHRI TRIKAMDAS: It is wrongful 
action or refusal to act. That w ill have 
to be carefully provided for some­
where. The defence that the Minister 
told them not to act is no defence, 
when the law says that they have got 
to act in a particular way, such as the 
Cr. P.C. or the various Police Acts and 
so on. Where has that been provided 
for?

MR. CHAIRMAN: You may think
over it and send us an alternative 
draft later, or if you have any sug­
gestions just now you may make them.

SHRI TRIKAMDAS: You may put 
in the phrase;

While acting or. refusing to act or
neglecting to act or omitting to act...
Or we can say:

While acting in the course of his 
employment or neglecting ao to a ct...

SHRI K. NARAYAN A RAO: The
accepted distinction between non-fea­
sance and misfeasance is already 
there. Failure to discharge a legal ob­
ligation imposed by statute may by 
itself constitute a tort.

But if there is a duty and in the 
process of doing that duty it is not 
done properly then it may constitute 
tort.

SHRI TRIKAMDAS: You may pro­
vide for that. I thought that non-fea­
sance and misfeasance usually came 
under the Companies Act.

SHRI K. NARAYANA RAO: It
might come even in other branches of 
law. Take for instance the case of a 
municipal corporation. If they fail to 
repair a "road and th a t ;  results in 
damage or Injury to somebody, then 
today thte municipality is not liable 

and they are not bound...
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SHRI TRIKAMDAS: We should

make it bound by it. Failure to do an 
act because of which somebody is in­

> jured is a tortious liability.

SHRI K. N ARAYAN A RAO: But
that is not accepted. Even under the 
ordinary law of torts it is not accept­
ed. But you are wanting to widen it.

SHRI TRIKAMDAS: Where the duty 
is provided by an act, failure to act is 
a tortious act.

SHRI SHRI CHAND GOYAL: Pre­
viously there was no occasion for pro­
viding for all this, because there was 

> no legislation to deal with the subject.

SHRI KRISHNA KANT; You have 
raised a very important point. Now 
a days we suffer more due to neglect 
than due to actual acts and there ig no 
constitutional bar not to provide for 
these cases also.

MR. CHAIRMAN: I am told by the
Ministry that act including omission 
to act, by definition.

SHRI TRIKAMDAS: But now that 
you are framing a law you may pro­
vide for it also.

MR. CHAIRMAN; It may come 
under the General Clauses Act, but 
you think that it would be better to 
provide for it here.

SHRI TRIKAMDAS: Let it remain 
in the realm of interpretation. But 
you may provide for it. With a thing 
like this, the administration will 
sit up and take notice. I am not 
talking of the government adminis­
tration but of the municipalities and 
others. Of course, here you are pro­
viding for Government liability.

SHRI SAMEUL: By putting in
the Words *or neglecting to act' would 
you not be enlarging the scope of 
tortious acts which would make it 
completely impracticable? If you 
will enlarge it so much, then it would 
be absolutely impossible not only for 
the courts to award torts but even for

the Government to pay the torts. 
For, every human being is guilty of 
some neglect dr other consciously or 
unconsciously. If he does it con­
sciously then it is a guilt; if he does 
it unconsciously, then you cannot
blame that person. If you put in the 
word 'neglect* then you are assuming 
that every act done consciously or 
unconsciously is liable for torts.

SHRI TRIKAMDAS: I am not
assuming that. Neglect would mean 
that there is some law which enjoins 
upon a man to do ah act; and every­
body is supposed to know the law; 
if I break the law of which I have 
never heard I shall still be liable all 
the same. An officer regarding whom 
rules and regulations and laws are 
there is supposed at least to know 
them; he cannot plead ignorance of 
them. 1

SHRI SAMUEL: Would you not
be making every act of negllence a 
tortious act?

MR. CHAIRMAN: I would invite
your attention to a judgment of the 
House of Lords in Sir Hugh, Stevenson 

' in 32-33 Appeal cases, where they say 
that negligence would arise in cases 
where there is a duty to take care bu 
there is a specific omission to take that 
case; that would constitute specific 
tort.

SHRI TRIKAMDAS: I was just
talking about duty to act; it w ill be 
a similar duty to act; that is in res­
pect of a private person.

MR. CHAIRMAN: We must take
negligence to mean omission to do an 
act when it is a duty to do that act; 
otherwise it cannot be negligence.

SHRI TRIKAMDAS: There should 
be omission to act; the man who goes 
to court must satisfy the court that 
there is some law which enjoins upon 
him to act in a particular w ay but if 
the person has not acted knowing full 
well that he has to act and it is duty 
to act. *Knowing full well' is as-
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•ram d, o f coarse, because onoe the 
law  is there, it  is mummed that he 
fenorcrs i t  i f  he has been negligent 
■•van to teth er about what his duty
i i ,  then the Government w ill be liable 
tor employing a  n a n  of that charac­
ter.

MR. CHAIRMAN: The English
word ^negligence* is used not only for 
a state of mind but for other things 
also. But here negligence is  conduct 
not a state of mind; It is conduct 
which would involve a great risk of 
causing damage.

SHRI TfUlCAMDAS: That is one 
thing. The other is that knowing 
tihsft he has to act, he does not met

MR. CHAIRMAN: Therefore, you
are considering i i  objectively and not 
subjectively.

SHRI TRIKAMDAS: Not o b ­
jectively.

SUEZ SAMUEL: One Member re­
ferred to the repair of roads. fioads 
sprawl all over the country. Suppose 
there is m ditch which has not been 

repaired, -or there is a man-hale 
which has not been covered . . .

SHRI TRIKAM DAS: Tt happens
so often in Delhi.

SHRi SAMUEL: If it happens 3n
Delhi it is a  very serious matter. 
But supposing it happens in some 
far off village and some tourist does 
4Mt happen to see and falls into it 
and he claims tort, then what have 
you to nay to that?

SHRI TRIKAMDAS: That Is very 
simple so far as the law of court is 
concerned. It is already provided in 
the ordinary law of torts. It is known 
as the theory of the hidden trap. 
When you have a highroad, you are 
supposed to tell everybody that the 
highroad is proper highroad, and so 
If there is a ditch somewhere then it 
is known as a hidden trap to Vie hrw 
of torts. You cannot trap somebody 
whom you invite to go along the high­
way. He is an invitee; he may be 
HeeMefl «r not; that makes no differ­
ence.

SHRI SAMUEL: they win be
liable for torts?

SHRI TRIKAMDAS: Of course,
they are.

SHRI SAMUEL: How many such
cases would happen in a day?

SHRI TRIKAMDAS: I think they
should happen more and more.

SHRi SAMUEL: How many cases
do you think the courts of law can 
decide?

SHRI TRIKAMDAS: That depends 
upon how fast the court works and 
how many judges there are and how 
well they are paid.

SHRI SAMUEL: How many courts
do you think the Government can 
set up? I am asking this because we 
should consider how tar w e can en­
large the scope of this.

SHRI TRIKAMDAS: This is Gov­
ernment liability that you are deal­
ing with. The other one comes under 
the ordinary law of torts under which 
a municipality can be sued today. 
I have got a great mind to sue the 
Delhi Municipal Corporation when 
they leave the breaches In the ap­
proach road from my house. So far 
as the national highways are con­
cerned, you will also see such things. 
I am only speaking of the liability of 
the Government which we are dis­
cussing for the time being.

Then there is another thing which 
might create difficulties. Clause 
3(b) (i) reads as follows:

“committed by an independent 
contractor employed hy the 
Government or mnj o f his 
servants txr workmen in doing 
the act contracted to be done 
for the Government in any 
of the following cases (and 
in no others), namely:—*
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(i> where the g overnment as­
sumes control Of the act 
contracted to be done by 
the independent contractor;’1

I am not quite sure what it means. 
Once the Government assumes con­
trol of the act, it is the Government 
act. I do not quite understand what 
is meant here. Secondly, about the 
independent contractor, there is one 
danger. If you employ an indepen­
dent contractor who is not capable of 
doing his job,— and many are em­
ployed for various reasons into which 
we need not go— then, to say that the 
Government has not taken overcon­
trol and therefore the Government is 
not liable for that act would be some­
thing like providing an aUbi for In­
efficient or corrupt officials in em­
ploying such a man. I do not know 
how it can be avoided. If you em­
ploy an independent contractor you 
should take care to see that he is a 
contractor who is capable of doing 
his work. Recently, I had to do with 
a case in the Supreme Court in which 
a bakery— it was my client— had 
been asked to pull down an existing 
chimney and to build another. He 
employed a man who was a mason, 
and the Supreme Court held that it 
was his act of negligende which 
caused the accident by which the 
whole building collapsed and the 
chimney fell down.

MR. CHAIRMAN: The client's act?

SHRI TRIKAMDAS: The client’s
act, who employed a man knowing 
that he was not capable of doing that 
Job. A ll that he says is: “We have
employed an independent contractor.H 
You do not find out Somebody's 
palm has been greased. I am sorry 
to say that, but such things happen. 
He has employed a man who is not 
capable of doing the job, and one 
does not make any enquiry about It.

M R CHAIRMAN: In regard to
the point about Government assum­
ing control, I put the same question

to Mir. Seta!rad yesterday. We drew 
his attention to the Law Commis­
sion’s report, recommendation, where­
in they have said that the employer 
assumes, control as to the manner of 
the act. Mr. Setalvad wanted it to 
be “as the manner of performance*9, 
instead xtf 4<assume Qoatrol.’’

SHRI TRIKAMDAS: I do not
know whether it would cover the 
point which I am trying to make.

, MR. CHAIRMAN: When the Gov­
ernment assumes control over the 
whole of the act, we are in a diffi­
culty to understand it, lie ; Mukeejee 
put it to Mr. Setalveft the other day: 
the recommendation of the Law Com­
mission was that the employer as­
sumes control as to the manner of 
performance of the work. When the 
work is going on, he has also some 
control over the manner o f the act.

SHRI TRIKAMDAS: When they
employ a contractor, they tell him 
that the plans are there; the material 
is there; it has to be used. The con­
trol is always there. He ia an in­
dependent contractor no doubt. He 
dots not do it entirely a t his discretion. 
You da not supervise it; I  take it 
that an independent contractor works 
under some kind of supervision. With 
due respect to the Law Commission,
I really do not think that “as to the 
manner of performance” makes it 
a little more clear.

SHRI SRI CHAND GOYAL: The 
idea seems to be this. Supposing a 
contract has been given to on in­
dependent contractor and the Govern­
ment is not very much in the picture.
In that case, the liability has not 
been extended unless the Govern­
ment assumes control, and by the 
addition of those words “manner of 
performance", if the Government It 
not exercising any control over the 
performance of the act, then the 
liability will not extend to that extent, 
but if the Government has assumed
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control over the performance of the 
act, that act would accrue?

SHRI TRIKAMDAS: May I sug­
gest that instead of “manner” , we 
may put in “direction or control". 
That may be a little more clear. 
^Direction” is not a very happy word, 
but I am groping for the right word.

SHRI KRISHAN KANT: Direction 
can be remote control also.

SHRI TRIKAMDAS: Yes. There­
fore, a little supervision may be 
needed

SHRI SAMUEL: Why not use the 
word "responsibility” ?

SHRI TRIKAMDAS: Responsibi­
lity is control.

MR. CHAIRMAN: Will the Gov­
ernment assume responsibility for 
the act done?

SHRI TRIKAMDAS: Then it means 
a Government act. I am just think­
ing it over.

. SHRI SAMUEL: Control and res­
ponsibility are two different things.

SHRI TRIKAMDAS: It is difficult;
once y o u . assume responsibility, it is 
vour act.

SHRI KRISHAN KANT: “Responsi­
bility” is much more than “ direction 
and control.”

SHRI K. NARAYANA RAO: What­
ever words we use here, it is ultimate­
ly^ for the courts to decide in each 
and every case whether the necessary 
nexus of control has been established 
or xxot, We may call it control or 
-direction, but what constitutes con­
trol or direction is ultimately left to 
the courts to decide. So, I do not 
think there is any difficulty if we 
leave “control”  as it Is.

SHRI TRIKAMDAS: It w ill make
a lot of difference.

SHRI B. T. KEMPARAJ: My hon. 
friend, Shri Narayana Rao, is suggest­
ing that it i« a matter for the courts 
to decide. Then, why should we sit 
here and why should a committee be 
constituted? If, for the interpreta­
tion of the words, it has to go to the 
court, then, what is the purpose?

MR. CHAIRMAN: We cannot go
to the courts for everything.

SHRI NARAYAN A RAO: I am
sorry I have been misunderstood. 
Whatever amount of definition or con­
notation or explanation one might 
give, there are certain words which 
carry technical means, like control, 
direction7  reasonable restriction, and 
so on. Let us know what precisely 
we are goiifg to do.

SHRI M. YUNUS SALEEM: Con­
trol over administration and over the 
performance of the work is different 
from the type of control you men­
tioned, i.e. what sort of material 
should be used, what gort of design 
should be there, etc. There is some 
difference, though it is also in a way 
control that the Government is in­
terested in seeing that proper material 
is used for the performance of the 
work.

SHRI TRIKAMDAS: Suppose in­
stead of cement concrete, a man 
uses sand. It happened in Bombay. 
The house collapsed and 300 persons 
died. Later on the contractor and the 
architect were prosecuted and my 
client had to go to jail. That was 
not a Government building.

If there is no attempt to supervise 
and Government simply says, "We 
invited tenders and gave the job to 
be cheapest tenderer. We made no 
enquiries” , can you give up all your 
responsibility?
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MR. CHAIRMAN: Salmond says,

there fere certain cases in which an 
employer is liable for the action of 
an independent contractor and “the 
tendency of legal development is in 
the direction of extending rather than 
restricting that liability” .

SHRI H. N. MUKERJEE: I think
the Government draftsman has done 
something which the minister is try­
ing to justify, which is very different 
from what the Law Commission has 
said. There is some very good reason 
in what the Commission had - said. 
As Mr. Trikamdas has poUnted out, 
if the words “control over the manner 
tot performance of the contract'9 are 
there, the aggrieved citizen would 
have a wider remedy. When Govern­
ment employs an independent con­
tractor, it calls for tenders. Giving of 
tenders implies specification of cer­
tain matters in regard to which Gov­
ernment would have some kind of 
control over the manner of per­
formance of the contract. In that 
aase, the responsibility of the Govern­
ment is there. The Law Commission 
wanted the responsibility of the Gov­
ernment and its liability in tort to 
be more specific, while the Govern­
ment draftsman has changed it, what­
ever be the reason. We should 
follow the line laid down by the Law 
Commission rathet than the drafts­
man.

MR. CHAIRMAN; The Law Com­
mission has categorically mentioned 
five cases (a) (b), (c), (d) and (e) 
at pages 5B and 59, in which Govern­
ment should be made liable. ' ~' ’•* r ’ • • - .. •

SH RI T R IK A M D A S? If ydu kind­
l y  look at (d) thefre, I was' thinkihg 
t>f something of that kind: We cdrt
sfcty * “whether* the act is* done unde* 
the direction, supervision o f Govern­
ment assumes ' control' "over the 
manner in which the act Is'done.'*
• i . . .•» „ ' •.. *

'In Agartala,’ I saw the whole span 
of <a.-particular bridge over a river 
which collapsed killing- some work^ 
men.* The work -was tione by an in­
dependent^ cotraetor. He did not do

it properly. It is still there as a 
monument to the contractor and 
whoever employed him. So, this has’ 
got to be carefully considered.

SHRi KRISHAN K A N T: Your
contention is, the person who chooses 
the independent contractor should be 
also liable to the extent he choose a 
bad or inefficient contractor.

MR. CHAIRMAN: Lord Blackburn 
has said:

“I take it to be clear law as 
Weir as good sense that w here'a 
person is himself under a duty to 
use care, he cannot get r id 'o f  
that responsibility by gettirig the 
performance of the act by some-'
b ody else.”"

Then he has quoted a number of 
cases.

SHRI K. NARAYANA RAO: If
we treat Government on a par with 
private individual so far as employ­
ment ô  independent contractor is 
concerned, will it be all right?

SHRI TRIKAMDAS: Yes. If you
employ somebody who is not capable 
of doing the work, 1t * does not get 
rid of your liability.

SHRI K  NARAYANA RAO: 
Through a chain of causation, you can 
connect each act with eviery pther act. 
The proximity of negligence' must Sbe 
co-relfited to the act.

SHRI TRIKAMDAS: But you
cannot escape your liability by say­
ing that somebody else did it, unless 
there is something else which broke: 
the chain, *nd some special act of 
that man intervened; : ^

MR’ CHAIRMAN: Salmoiid says at 
page r134r ’ '

: /The very act of delegation*
' may Itself be an act of negligence 

when due car* is not taken to 
seep that the agent is not pro- 

r periy - qualified* for the per­
formance of the task.”
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SHRI TRIKAM DAS: I went that

to be brocgfrt into the Bill.

SHRI K. N ARAYAN A RAO: If
Government takes due care in select­
ing a properly qualified contractor, 
but if ta r e  is an error of judgment, 
what wiH happen?

MR. CHAIRM AN: Then Govern­
ment wiB not be liable.

SHRI TRIKAM DAS: You may add 
a proviso to  sub-clause (b) spying:

"Provided that sufficient care 
Vint been, taken to a££ that the 
contractor is qualified to do the 
kind of work which is entrusted
to him.”

MR. CHAIRM AN: I think we can
put in the words of Salmond himself:

“When due care is not taken to 
see that the agent is  properly 
qualified for the performance o f 
the task committed to him.”

RTTRT TRIKAM DAS: I  have no
objection to that.

In sob-cleuse ( 1> 7 m  m «jr say;
"W here the act is done under the 

direction, or supervision or the 
Government assumes control over 
the m«nn»r of the act contracted 
to be done,”

That is what the Law Commission 
he* sugveted.

Then, where you b m  dealt with 
immoveable- property, there is a com­
plete omission of ships. Somewhere 
Government ships w ill have to be 
brought in- There is the navy and 
Government may have other ships; 
O f course, it cannot come under im­
moveable property, but somewhere 
it has got to be brought in. In the 
English Act, that liability is there.

MR. CHAIRMAN: There is a
passage In page 199 of Winfield which

H 7 1  that the delegation o f an incom­
petent contractor is a breach of duty 
Jteelf.

SHRI M. YUNUS SALEEM: A *
regards the ships, kindly see dause 
(m ) on page 7.

SHRI TRIKAM DAS: How w ill that 
eorer it?

SHRI M. YUNUS SALEEM: There 
axe certain enactments, like the ship­
ping A ct or the Navy Act, which pro­
vide for damages.

SHRI KRISHAN K AN T; The 
Ministry should show that to the 
Chairman and if he is satisfied with 
ii* w e shall be satisfied.

SHRI M. YUNUS SALEEM: Yes. 
Ii there is nothing there, w e shall 
include it.

SHRI K. NARAYAN A RAO; H we 
delete the word “fcnmoveable” and 
retain only the word “property** so 
that it is all comprehensive and in­
cludes both moveable and immove­
able property, w ill it be all right?

SHRT TRIKAM DAS: I  think, that 
nrigfrt cover ft. But then the marginal 
note w ill have to be changed.

MR, CHAIRMAN r W e are some­
what perturbed by clauses 10 and II.

SHRI TRIKAM DAS: I  was coning 
te them, particularly to clause 11 (i>. 
I know what in English law an act 
oi State is. That was a nefarious doc­

trine, if I might. f&jr so, laid down 
by Lord Kingston in the case of 
Kamaddbal (Privy CbundT Case 7, 
Moores Indian Appeals, page 470). 
Unfortunately, although the Supreme 
Court in Hie case o f Vfremdrt Singh 
(19SS-, I Supreme Court Reports, page 
4*9) had laid down that there can be 
no act of State against a citizen, In 
its wisdom or otherwise It chose to 
reverse that decision in Bohra FWa 
A ll’s case which I argoed. A  eeurt of 
seven Judges was set up and the 

question was raised by Shri Dsphtary 
the then Attorney General, that if
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.ah Indian State h'ad done something 
arid although the citizen of that State 
had acquired the thing under the law 
of that State till the Government of 
India either ratifies it or recognise it 
that man has not acquired the right 
over that property even though he 
may have become a citizen under the 
Constitution as soon as the merger 
took place or the Constitution came 
into force and whatever may be his 
nghts as is known in many of the 

•doctrines of acquired rights. There the 
Supreme Court has dealt with the 
act of State and in dealing with it 
has, unfortunately, gone very much 
iurther. This case is reported in 1964, 

Supreme Court Reports. It begins 
it page 461 and at page 530 in the 
dissenting judgement, Mr. Justice 
Subba Rao, one of the great judges 
we have had although attempts are 
being made to run him down, has 
pointed out how this doctrine came 
into existence. First of all is Lord 
Kingston's in which he says that if 
the King acquires territory over some 
natives, he confers a benefit by ac­
quiring that territory and he can 
jrive them such rights as he thinks 
proper. It is a purely colonial doc­
trine which is not recognised any­
where in the world; in fact, the Ame­
rican doctrine is altogether to the 

contrary. Then, he gives the doctrine 
as stated bv the great jurist, Stevens, 
which reads: —

“The courts in England have de­
veloped the doctrine of the act of 
State which, in the words of Ste­
vens, means an act injurious to the 
person or property of some person 
who is not at the time of the act a 
subject of Her Majesty, which act 
is done by the representative on 
Her Majesty’s authority and is el- 
tjier sanctioned or subsequently 
ratified by Her Majesty/’

Y ou  w ill note that no act of this 
nature can be done against the sub* 
jfc t  even so far as the English law  
is concerned.

M R  CHAIRMAN: M ay I read out 
io y o u  what the Law  Commission has 
« k l  at page 40 of the booklet you

3035 LS — 8.

have given me? They have taken a 
further precaution. They have dafin- 

. ed i t

“An act of State means an act of 
the sovereign power directed
against another sovereign power
and the subjects of another sove­
reign power not owning temporary 
allegiance.”

Practically against the Indian citizen 
this defence cannot be available. 
Kindly say whether you agree with 
this definition or not.

SHRI TRIKAMDAS: Do we need
this very vague doctrine which is not 
recognised anywhere in the world 
except in the Privy Council judg­
ment?

MR. CHAIRMAN: Chief Justice
Gajendragadkar has said that unless 
there is specific ratification, you can­
not possibly make the Government 
liable.

SHRI TRIKAMDAS: That is the
doctrine which has now been accept­
ed.

MR. CHAIRMAN: Therefore we
ought to say what an act of St^te is.

SHRI TRIKAMDAS: I think, we
should not bring into Indian law this 
very vague doctrine.

MR. CHAIRMAN; If we still 
accept the Attorney General’s con­
tention, w e must define i t

SHRI TRIKAMDAS: It cannot be
available against the citizen) there­
fore, w hy bring it in? I do not 

understand w hy you have brought in 
the emergency proclamation. I shall 
be coming to that presently.

MR. CHAIRMAN: Either we de­
lete i t  . . * '

SHRI TRIKAMDAS: . . .or you
try  to clarify it.

SHRI K. N ARAYAN A RAO: 
Perhaps we can delete It. I  mm
inclined to the deletion of this thing.
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As you have correctly pointed out, 
“act of State” has a very chequered 
history. In spite of the definition of 
the Law Commission, activities of the 
State done even against foreigners 
may not absolve the Government of 
India altogether, so far as interna­
tional law is concerned There are 
quite a large number of cases where 
one Government is found at fault by 
another Government. Even if we 
say, an act of State, the remedy may 
be denied so far as Indian courts are 
concerned. But as regard the inter­
national cases, the State cannot 
absolve itself. We should delete it 
altogether.

BUR. CHAIRMAN: What about
(e) and (i) of clause 11?

SHRI TRIKAM DAS: It is un­
believable in an Act of Parliament 
that you give such carte blanche. 
Now, under the Proclamation of 
Emergency, the Defence of India Act 
came and the Defence of India Rules 
came. A  lot of things were done. 
You can ask the former Attorney- 
General and he will tell you how the 
Municipality pulled down a building 
acting under the Defence of India 
Rules. Ordinarily, they had no right 
to do it.

MIL CHAIRMAN: We argued in
the Supreme Court and the Supreme 
Court accepted our contention that 
it was temporary suspension of funda­
mental rights and that they will 
revive and the Government w ill be 
liable to be sued.

SHRI TRIKAMDAS: T am not
sare they have said that.

SHRI K. NARAYANA RAO: They 
have left it open.

MR. CHAIRMAN: They have indi­
cated that.

SHRI H. N. MUKERJEE: It was
indicated by Chief Justice Gaiendra- 
gadkar. I quote:

“ ..........as soon as the Order
ceases to be operative, the infringe, 
ment of the rights made either by  
the legislative enactment or by 
executive action can, perhaps, be 
.challenged by a citizen in a court 
of law, the same may have to be 
tried on the merits on the basis 
that the rights alleged to have been 
infringed were in operation even 
during the pendency of the Presi­
dential Order.”

MR. CHAIRMAN: Can the Gov­
ernment be sued after the proclama­

tion is over.

SHRI TRIKAMDAS: That is what
this passage seems to suggest. This 
is an Act of Indemnity.

SHRI H. N. MUKERJEE: The
Indemnity Act in this regard can be 
passed, in respect of infringement of 
fundamental rights, if the martial 
law is in force, not otherwise. That 
is the povision in the Constitution.

MR. CHAIRMAN: Wa are pass­
ing an Act of Indemnity here.

SHRI H. N. MUKERJEE: It relates 
to a period when the martial law was 
not in operation.

MR. CHAIRMAN: After the
proclamation is over, can the Gov­
ernment be sued?

SHRI TRIKAMDAS: Personally,
I think, if it is an illegal act, it also 
goes against the fundamental right. I 
think, the remedy should be there.

SHRI KRISHAN KANT: Do you
think it is ultra vires the Constitu­
tion?

SHRI TRIKAMDAS: That is any­
body’s guess as to what Parliament 
w ill do and if it is made ultra virex 
is also anybody’s guess.

SHRI KRISHAN KANT: Mr.
Seervai says that the rights of a citi­
zen are curtailed by the present Bill 
and that it w ill go against article -5
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*/ th« Constitution and w ill be dec­
lared ultra vires the Constitution.

SHRI SHRI CHAND QOYAL: Do 
you think any provisions of the B ill 
are beyond the scope of article 300 
which are likely to be struck down 
by the court of law?

SHRI TRIKAMDAS: I have not
applied my mind to article 300.

MR. CHAIRMAN: Kindly look
at (i) of clause 11:

“ (i) a member of a police force;
or’*

The semi colon should go and only 
‘or' should be there, that is, any act 
done by a member of a police or a 
public servant whose duty it is to 
preserve peace and order in any area 
or place or who is engaged on guard, 

sentry patrol, watch and ward, or 
other similar duty in relation to any 
area or place for the prevention or 
suppress of a breach of the peace, or a 
disturbance of the public tranquility 
or a riot, or an affray, or for the 
prevention of any offences against 
public property.

Supposing this portion also quali­
fies a member of a police force, what 
is your view?

SHRI TRIKAMDAS: I think, that
should be better.

SHRI KRISHAN KANT: Do you
think this clause should be kept at 
all?

SHRI TRIKAMDAS: Not in this
form. This will have to be very 
carefully considered.

SHRI KRISHAN KANT: This will
be the complete immunity to the 
police.

SHRI TRIKAMDAS: Not only to
police but proclamation can be issued 
for various things.

SHRI R  N. MUKERJEE: The Low 
Commission has not recommended 
this exemption.

SHRI TRIKAMDAS: If they act
illegally, then the whole lot of 
perjurious evidence w ill come in 
saying, this was happening, that was 
happening all that as we find in all 
these inquiries.

SHRI KRISHAN KANT: If this is
passed, only you, as an independent 

law yer will hold an inquiry as you 
did in the* case of Indraprastha 
Bhavan incident and Government 
will not do it.

SHRI TRIKAMDAS: Why should
they do it?

MR. CHAIRMAN: This was draft­
ed before that.

SHRI TRIKAMDAS: It has noth­
ing to do with Indraprastha Bhavan 

incident. Also, I will not be very 
satisfied with the inquiry because I 
do not get the other side of the pic­
ture.

SHRI KRISHAN KANT: So, no
inquiry can be held.

SHRI TRIKAMDAS: No inquiry
need be held.

Mr. CHAIRMAN: Will you kindly
give your thought to it and give your 
suggestions later on, specially on this 
portion of the clause?

SHRI TRIKAMDAS: So iar as
clause 11 is concerned, I was extre­
mely disturbed by it.

SHRI SHRI CHAND GOYAL: So 
are we. In the recommendation of 
the Law Commission, the members of 
the police force had not been includ­
ed. Only the members of the armed 
forces were included. The members 
of the armed forces seldom come In 
/conflict with a citizen. But to exempt 
the police force w ill be dang^ron*.



112

SHRI TRIKAMDAS; It is very 
disturbing, its many parts, for 
example, the proclamation, an act of 
State and so on.

MR. CHAIRMAN: Kindly send us
your suggestions particularly with 
regard police force.

SHRI TRIKAMDAS: Yes.

. SHRI KRISHAN KANT: Have you 
anything to say regarding (n) and 
<©)?

SHRI TRIKAMDAS: That may
arise in the case of a surgeon 
performing an operation or in the 
case of capital punishment, sentenc­
ing a man to death. That is a kind 
of thing which may be contemplated.
I note it.

MR. CHAIRMAN: Take the /case
where abortion must take place. The 
surgeon is authorised to do that 
particular a c t . . . . . .

SHRI TRIKAMDAS: This w ill not 
cover that. Here it says:

“ ..a n y  personal injury or any 
damage to property caused by an 
act w hich  by its nature is likely in 
the ordinary course of events to 
cause such injury or damage, if the 
doing of the act is authorised by 
any enactment..........*•

That is why I immediately thought Of 
capital punishment or whipping 
w h ich  still exists.

SHRI SHRI CHAND GOYAL: Shri 
KL L. Misra was of the opinion that 
implied authority must be excluded 
out of ‘authorised’ in clause (n).

SHRI TRIKAMDAS; Yes; it must 
be on the face of the Act or enactment; 
the authority must be there. For 
example, take a  Municipal Act—I do 
not, know about Delhi Administration 
— about encroachment of property or 
putting up a building; you pull that 
building if it is not authorised by law.

It is never done in DelhL That might 
be authorised by law; there m ay b* 
no liability if you do that or tak$ pos­
session of something on which some
person has encroached. In govern­
ment land, it arises very often.

MR. CHAIRMAN: Thank you very 
m uch. . . .

SHRI TRIKAMDAS: How jkh)*
would you like me to send my com­
ments?

MR. CHAIRMAN: In about tea
days or a fortnight.

SHRI TRIKAMDAS: Yes; I w ill do 
that.

MR. CHAIRMAN: Thank you very 
much.

(The witness then withdrew.)

n. ShU C. K, Daphtary, Attorney- 
General of India.

(The witness was called in and he 
took hisseat)

MR. CHAIRMAN: I shall just read 
out to you one of the directions from 
the Speaker about the evidence given 
by the witnesses being treated as pub­
lic__

SHRI DAPHTARY: I know it al­
ready.

It is a good thing that the law of 
tort is being codifird in some way or 
the other because uptil now it has 
not been done and it is desirable that 
the rule should be laid down. This is 
a limited statute in the sense that 
it only deals with government liabi­
lity. It is desirable that even the 
general law of tort should really be 
codified. But that is a larger issue. 
As to this, I think it is good that it 
is done because the Supreme Court's 
judgment has left the matter in 
some doubt
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The only. question on this Bill 

could be: is it short of what it ought 
to be or does it go too far? Either 
view is possible. Some would say: 
why should not the liability be ab­
solutely identical with that ot the 
private individual? That, of course, 
cannot be because there are various 
functions which the State performs 
in respect of which when anything is 
done which would normally be a tort, 
there should be protection. It has been 
put in the case law in this way that 
when something is done by way of 
governmental function, then there is 
a protection; when it is a non-govern­
mental function as in the case of 
commercial adventure or anything of 
that kind, then there is no protection. 
But that is a very broad division. 
Thera m ar be cases where even in 
the caso of a governmental function, 
there needs to be no protection and 
there may be cases the other way 
wher.' in the other division there is 
a necessity for some kind of protec­
tion. In fact, the very case of the 
policeman in Ralia Ram’s case is a 
border-line case whe^e you may very 
well say: why should not the State 
make good to the person what its own 
officer has done away with subject, of 
course, to settling arguments whether 
it could be said to be in the course of 
his duty, etc., etc., the same kind of 
argument that arises w hpn one thinks 
of 197 of the Criminal Procedure 
Code. There are a number of things 
here which call for some comments, 
and I am sure questions have been 
asked and answers have been receiv­
ed by persons of much more experi­
ence and wisdom than myself, so that 
it is superfluous for me to say any­
thing further, and, therefore, I should 
be let off very lightly.

I would like to add something 
about the Act of State. As it stands, 
as the Supreme Cou^t has held, there 
is no question of any act of State as 
against a citizen; it cannot apnly to 
any tortious act done to a citizen; tor­
tious act done to a company or cor­
poration, I am not sure about it; I 
am not sure how that would work

out if  you uae the word 'citizen' is  
those cases in the sense in which 
'citizen1 is used in Chapter 1H. But 
I take it that it would cover the non­
resident alien; if  a tort was done to 
him, then that would be an act ot 
State. Whether that limited applica­
tion was what was intended, I cannot 
tell you; that is a matter entirely: for 
those who framed the Bill; but if that 
is so, then it is legitimate.

SHRI KRISHAN K A N T: Don't you 
think that it needs to be clarified in 
the Bill itself?

MR. CHAIRMAN: Is there any ne­
cessity for clarifying as the Law 
Commission has given the definition? 
They have said on page 40:

“An act of State means an act 
of the sovereign power directed 
against another sovereign power 
or the subjects of another sove­
reign power not owing temporary 
allegiance in pursuance of sove­
reign rights.”

SHRI DAPHTARY: Could b6 dona.

SHRI KRISHAN KANT: The pre­
vious gentleman who appeared ai 
witness sail that you may better deal 
with Jammu and Kashmir. Here it 
says, it extends to the whole of India 
except Jammu and Kashmir. The 
main point is this. An Indian citizen 
is in Jammu and Kashmir. Tortious 
act is done by that Government ser­
vant. What is the position? Can he be 
sued?

SHRI DAPHTARY: He could be 
sued.

SHRI KRISHAN KANT: Law does 
not apply to Kashmir. Where will he 
be? Suppose Jammu and Kashmir 
citizen is in Delhi. . .

SHRI DAPHTARY: May I know, 
which Government has done the tor­
tious act there?

SHRI KRISHAN KANT: ICS and 
IA S officers are there.
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SHRI DAPHTARY: They are func­

tioning as officers of the Government 
ef India.

MR. CHAIRMAN: If in the course 
ai employment he does something 
which is tortious can you sue? Sup­
pose in the Kashmir emporium here 
some tortious act is done. Can we sue 
him h?re.

SHRI K. N ARAYAN A RAO: It is 
doubtful.

SHRI DAPHTARY: It is a doubt­
ful proposition.

SHRI KRISHAN KANT: That is 
Jammu and Kashmir territorial juris­
diction. Suppose a person does it in 
India. He may be resident of Jammu 
aad Kashmir. Then he w ill be liable. 
He w ill have to go by the law of the 
land.

SHRI DAPHTARY: He personally 
can be sued— So could the Govern­
ment of India officer who goes and 
does something wrong in Kashmir—  
by the person against whom tort is 
committed.

SHRI SHRI CHAND GOYAL: 
Jammu and Kashmir is excluded. 
The act does not apply there.

SHRI DAPHTARY: Even in Jammu 
and Kashmir courts torts are not 
unknown. They have got their own 
law about torts. They have got com­
mon law of their ow n. . .

SHRI KRISHAN KANT: This act 
clarifies or limits certain things. It 
is specifically stated that it shall not 
extend to Jammu and Kashmir. The 
person against whom the action must 
be taken can take shelter behind 
saying this act does not apply.

SHRI DAPHTARY: He cannot take 
shelter.

SHRI KRISHAN KANT: In State 
of Jammu and Kashmir torts is as 
uncertain as the supreme court felt.

SHRI DAPHTARY: Or as may be 
laid down in the act.

SHRi KRISHAN KANT: Do you 
want to suggest any amendment?

M R. CHAIRMAN: The Government 
of India officer performs something. 
In the course of his duty, he is doing 
something, he is liable. They should 
not claim immunity because they are 
temporarily located there.

SHRI DAPHTARY: How does one 
to do it, unless this Act, however you 
(frame it, applies to Kashmir. It can't 
apply, unless it falls within the scope 
of any of the statutes which are ex­
tended to Kashmir by the President.

MR. CHAIRMAN: It must be cover­
ed by those items. It has been held 
by supreme court that even amend­
ments made here let us say, for the 
constitution itself, could not apply te 
Kashmir without an order under Art. 
370 by the President.

SHRI K . N ARAYAN A RAO: Art. 
300 is not applicable to Jammu and 
Kashmir. So far as law of torts Is
concern ?d it is exclusively regulated 
by the internal law of Jammu and 
Kashmir. This particular extension of 
the Bill is excluded so far as Jammu 
and Kashmir is concerned. There may 
be 2 different sets of situations aris* 
ing now. For example you may say 
this. There is the Jammu and Kash­
mir Government emporium here. That 
might have caused injury to some in­
dividual in Delhi. The reverse thing 
can also happen. The Government of 
India employee there does some In­
jury in Jammu and Kashmir, for in­
stance. Is this particular law applic­
able in such situation? That is the 
thing which we want to know.

SHRI DAPHTARY: No.

SHRI SHRI CHAND GOYAL: Shri 
K . L . Misra who appealed as w it­
ness was of the opinion that the law 
being one which lays down this on 
territorial lines, this will extend t#
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emporium whether Delhi or Calcutta.

SHRI DAPHTARY: You said you 
apply it to both. You said both cases. 
I will take Jammu knd Kashmir. This 
law does not apply to Jammu and 
Kashmir. So this is not applicable for 
Jammu and Kashmir. Now, let us 
come here. Here, I presume, what you 
mean is, that some tortioug act Is done 
by an officer of the Jammu and Kash­
mir Governm ent...

SHRI K. N ARAYANA RAO: Yes.

SHRI KRISHAN KANT: Some tor­
tious act is committed byi an emplo­
yee— acting in connection with the 
affairs of the union. Here I would 
like to read out to you the definition 
of Government. The Bill says:

“Government in relation to any 
liability imposed under this Act, 
means (i) where a tort is com­
mitted by an employee of the 
Government while acting in con­
nection with the affairs of the 
Union or by an agent or inde­
pendent contractor employed by 
tne Centra] Government, the 
Central Government; (ii) where 
a tort is committed by an em­
ployee of the Government while 
acting in connection with the 
affairs of a State, or by an agent 
or independent contractor em­
ployed by a State Government, 
the State Government” __

MR. CHAIRMAN: Under Article 
300, there is a note. It says:

‘In its application to the State 
of Jammu and Kashmir, referen­
ces to the State or States shall be 
construed as not including refer­
ences to the State of Jammu and 
Kashmir*.

SHRI DAPHTARY: Art. 800 says 
‘subject to any legislation by Par­
liament’ . The ordinarily understood 
English law before constitution does 
apply . Non-availability of such and 
such article to Jammu and Kashmir 
does not mean that this Article does 
not prevail in the territory of Jammu 
and Kashmir. That is all. Nothing

more. That does not mean that so far
as Jammu and Kashmir is concerned 
the old law, preconstitutional law, is 
not statutorily or constitutionally 
made applicable. That is all. They are 
left to their own devices in regard to 
any law. Now, we come to this Act. 
This Act applies to this territory. It 
defines ‘Government servant* or ‘Gov­
ernment employee’. If the person who 
is employed in the Kashmir Empo­
rium comes within the definition of an 
employee of the Government and if a 
tortious act is committed in Delhi, 
should he be protected? The Act ap­
plies h e re ...

SHRI K. N ARAYAN A RAO: My
difficulty is that it is not merely a 
territorial extensibn. It has a per­
sonal aspect too. The State has a 
juristic personality. ‘State Govern­
ment1 is also defined. The Bill tries to 
impose liability on the State Govern­
ment. What is the meaning of this ex­
tension? Does it not exempt Jammu 
and Kashmir Government from the 
purview of this Bill? If it does, it 
does not bind Jammu and Kashmir 
Government.

SHRI DAPHTARY: To the extent 
that there are exemptions in this Act.

SHRI K. N ARAYAN A RAO: I am 
not talking about that. ‘State Gov­
ernment’ has been defined.

SHRI DAPHTARY: Jammu and
Kashmir is a State Government ac­
cording to that.

SHRI K. N ARAYANA RAO: We are 
now fixing responsibility both on the 
Central Government and the State 
Governments. The Bill says that it 
does not extend to Jammu and Kash­
mir. Does it not mean that it also ex­
cludes liability of Jammu and Kash­
mir Government?

SHRI DAPHTARY: I follow. There 
would be nomally liability of the 
State for the act of its employee. A  
Jammu and Kashmir employee in the 
emporium here does a tortious aet. 
Under the statute, the State would W



liable, merely looking at the defini­
tion of the State Government. The 
only; question would be whether it 
could be sued. If the tortious act 
was committed for which he is lia­
ble, why not it be sued?

MR. CHAIRMAN: Art. 300 of the 
Constitution says that the Govern­
ment of India may sue or be sued by 
the name of the Union of India and 
the Government of a State may sue 
or b 3 sued by the name of the State. 
He:e it is said that this does not apply 
to Jammu and Kashmir State.

SHRI DAPHTARY: I understand. 
I think it is not a question of mere 
territorial extension. You say that it 
is a question of exemption of a par­
ticular State from the liability of this 
Act.

SHRI KRISHAN KANT: Now it is 
a double difficulty. A  Jammu and 
Kashmir citizen working here is not 
liable to be sued.

SHRI SHRI CHAND GOYAL: 
Citizen is liable, but Government is 
not liable.

SHRI KRISHAN KANT: Because of 
the act of an Indian employee, the 
State Government will not liable. It 
means inequity between citizen and 
citizen.

SHRI DAPHTARY: Let us think 
about it. It extends to the whole of 
India except to Jammu and Kashmir. 
Let us put it in another wajn. This 
Act shall not extend to Jammu and 
K ashm ir... .

SHRI YUNUS SALEEM: Sorry to 
interrupt you. You kindly keep in 
mind Entry 8 of List III— Concurrent 
List.

SHRI DAPHTARY: So, you cannot 
legislate in respect of actionable 
wrong in respect of the State of 

‘ Jammu and Kashmir. But I would 
like to think about it. I can under­
stand If it does not extend to Jammu 
and Kashmir. You cannot extend it to

Jammu and Kashmir because thia Rn> 
try does not apply to Jammu and 
Kashmir, i  would have thought that 
the question of extension is only a 
matter of territoriality, and not a 
matter of liability which can be im­
posed for something done within this 
territory to which the Act applies. If 
it is to be construed as exemption 
from , liability* of the State— I think 
not.

MR. CHAIRMAN: Therefore, you 
can suo Jammu and Kashmir.

SHRI DAPHTARY: You can sue 
the State Government of Jammu and 
Kashmir here.

SHRI SHRI CHAND GOYAL: 
If we add the words "except the terri­
tory of the State of Jammu and 
Kashmir", will it not remove all con­
fusion?

SHRI DAPHTARY: That would 
not be good drafting at any rate.

SHRI HAJARNAWIS: I would only 
reinforce what Mr. Daphtary has said. 
Law of torts being a law based on 
what is said to be common law and it 
has no statutory basis, there are no 
two laws of torts— one for Kashmir 
and another in India. Therefore, the 
liability has arisen. Then the ques­
tion of territory does not aise.

SHRI K. NARAYANA RAO: It is 
not that clear. Take a parallel situa­
tion. American Embassy is here— or 
say, any other mision of any other 
foreign country. If they commit cer­
tain tort, this Bill is not aplicable.

SHRI DAPHTARY; Because 'Gov­
ernment' is defined here to be either 
Union Government or State Govern­
ment.

SHRI K. NARAYANA RAO: If that 
is the position, in what way Govern­
ment of Jammu and Kashmir stands 
on a different footing? Once we con­
cede that the Act does not apply and 
along with it this definition does not 
atyply, th° Government of Jammu an#
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Kashmir is excluded. Even ii  they are 
within the purview of the Indian ter 
ritory, they are exempted from lia­
bility. Then, what are the implica­
tions?

SHRI DAPHTARY: The implica­
tion is this— that this is not a law 
which is the law of Jammu and Kash­
mir. That is the meaning of that it 
does not extend to Jammu and Kash­
mir. It is a law prevailing in the 
whole of the country, but not pre­
vailing in Jammu and Kashmir. It 
does not bind that State because it is 
not one of its laws. But I do no* 
construe non-extension as meaning 
exemption from liability of the State 
if it falls squarely within the sta­
tute in respect of anything done 
within the territory to which the Act 
applies.

SHRI K. NARAYANA RAO: Now
we hapc referred to various Constitu­
tional provisions. The implication is 
not only to say that Parliament has 
no power to make a law relating to 
actionable wrong, but it also means 
that Parliament is incompetent to say 
under what circumstances the Gov­
ernment of Jammu and Kashmir will 
be liable.

SHRI DAPH TARY: I am not sure. 
Parliament has power within that 
territory for which it is entitled to 
legislate, to say who shall be liable 
and who shall not be liable.

SHRI K. NARAYANA RAO: This 
is an area which deals with Govern­
ment liability. In that process Govern­
ment of Jammu and Kashmir is ex­
cluded from the purview of the legis­
lative powers of the Parliament

SHRI DAPHTARY: The legislative 
item is not extended to Jammu and 
Kashmir. Therefore, there is no power 
to legislate in respect of that legis­
lative item so as to make the law 
which is made as the law of Jammu 
and Kashmir. But, acting within the 
entry, so far as this territory is con­
cerned, thel legislation can be as com­
plete as it likes so as to make it a

liability) on anyone they think proper
subject to the fact that the tort 
committed here etc., etc.

SHRI R. M. HAJARNAVIS: I want 
to ask you one question. The rule of 
law is a fundamental basis of a State. 
If we are governed by the rule of law, 
then there can be no question of 
any act of a State being applied by 
the State against a citizen.

MR. CHAIRMAN: This was al­
ready decided.

SHRI SRINIBAS MISHRA: Here
the Kashmir Government has got an 
Emporium. If an employee has com­
mitted a tort, can he be liable for the 
tort?

S ii ; DAPHTARY: I think *hat 
our Legislature here can say ‘I am 
making a law under which A, B, C, 
D or E will be liable.1 And if Jammu 
arid Kashmir Government is one of 
those who is made liable, to my mind, 
the liability is attached to the State 
provided, of course, the act is done 
here which leads to cases of action 
and so on and so forth. If their ser­
vant who commits the tort is within 
the area here, by reason of the Act, 
the liability is attached to the State. 
In nny< event the State is carrying on 
its business here. Why should It not 
be liable?

SHRI K. NARAYANA RAO: May I 
submit one more thing? I take your 
interpretation that the Government 
of Jammu and Kashmir will be liable. 
If it is within the territory o f 
India, doe-! it not stand to reason on 
a reciprocal basis to bind the Gov* 
ernment of India also for a tortious 
act committed in Jammu and Kash­
mir? I am not saying that it is the 
liability of the Jammu and Kashmir 
Government. It is the liability of the 
Government of India for certain tor­
tious acts committed by the people o f  
Jammu and Kashmir. Why should It 
be exempted?
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SHRI DAPHTARY: Why not? It

has not enabled to legislate so as to 
apply this Act to Jammu and Kash­
mir.

SHRI K. N ARAYAN A RAO: Let me 
put it this way: We shall put it In 
such a manner that we can exempt 
this. So far as liabilities are concern­
ed, we may say that the personnel of 
the Government of India, no matter 
whether they are there or anywhere, 
if theyf have committed a tort, they 
may be liable.

SHRI DAPHTARY: You will have 
lo provide that they will be tried 1-: 
respect of a tort committed. The 
state can lay it down in respect of a 
tort committed.

SHRI K. N ARAYAN A RAO; Is it 
possible?

SHRI H. N. MUKERJEE: I can 
understand if Jammu and Kashmir 
>have any extra territorial rights, you 
-can say, that whatever is done in 
Delhi, Bombay or in Calcutta by 
the employee, it is not liable. But, if 
a tortious act is committed by ail 
official of the Government of India 
in Maharashtra or Madras or in 

-Jammu and Kashmir, he is liable. But, 
what is your suggestion if the ex­
tension of the working of this act is 
applied to the State of Jammu and 
Kashmir according to Constitution?

SHRI DAPHTARY: That is a prob­
lem and one has to think about it.

SHRI HIRA VALLABH A TRI- 
PATHI: Let me take an extreme case 
of any person whether he comes from 
Kashmir or from England or from
Gern?ny. If he commits a tortious 
act. whether this act applies to him 
ol not so lon^ as he is here and he 

committed that act he not liable?

SHRi DAPHTARY: I say that he 
is personallv liable. There is no doubt 
about it. Similarly, if an officer of 
the Government of India has com­
mitted a tort in Kashmir, he would 
be liable himself. The only question

we are considering is the question of 
liability of the Government.

SHRI SRINIBAS MISHRA: Now, the 
Bill, as it stands, does not extend to 
Jammu and Kashmir. Suppose a mas 
has committed a tortious act which 
is beyond the boundary of the Jammu 
and Kashmir. If he gets into the 
boundary of Jammu and Kashmir and 
commits that tortious act like that of 
Kosturilal’s case. Can the Govern­
ment exempt him from liability? Will 
he get the exemption from Govern­
ment only if he crosses the border? Is 
that the conclusion from this Bill?

SHRI DAPHTARY: That would be 
so because the Act does not apply the 
moment he crosses the border— whe­
ther it is the inch or one mile, it make 
no difference.

£HRl KRISHAN KANT; W ill you 
kindly suggest an amendment so that 
the whole thing may be made clear? 
Will the confusion still remain? Will 
thfre be no way out?

SHRI DAPHTARY: Short of say­
ing, in the matter of crimes, if a crime 
is committed byi an Indian citizen 
abioad, it may be tried here.

SHRI SRINIBAS MISHRA: Please 
refer to 2 (d). It is regarding the 
definition of “independent contrac­
tor” . The contractors are always 
under the orders and control of Gov­
ernment because the specifications 
are provided for by them and orders 
for execution of work are also given 
by them. What is your experience? 
What is meant by “independent con­
tractor” ?

SHRI DAPHTARY: It means ‘a 
person who contracts to do an Act for 
the Government, but who in doing the 
act is not under the order or control 
of the Government/ Under the gene­
ral conditions of work, there is n® 
Hr.d of control.

SIIRI KRISHAN KANT: Is it not 
rather vague?
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SHRI DAPHTARY: You cannot de­
flue it any further I don’t think you 
can particularise it any further. We 
do not know what circumetances will 
iirisf. You cannot cover all of them by 
a definition .

SHRI SRINIBAS MISHRA: Now
we come to the constitutional provi­
sions. Please see clause 11 on page
7.

M R . CHAIRMAN: We are very
much perturbed about the Clause 11 
(e) and (f).

SHRI DAPHTARY: First of â l it 
is an act done under a Proclamation. 
What is purported to be done— not at 
the immediate stage but at the next 
stage— is by reason of the Proclama­
tion. That is some order is issued. 
And under that order, if a tortious 
act is done, that won’t be covered by 
this.

MR. CHAIRMAN: If you put in 
the proclamation such thing that will 
be covsred and you can enlarge the 
scop? of the proclamation.

SHRI DAPHTARY: Where the
proclamation is an emergency pro­
clamation, it says that certain statutes 
and certain articles shal! not apply, 
certain remedies in regard to certain 
articles shall not apply and the legis­
lative function shall be performed by 
the President or by the Parliament 
if it so desires None of them con­
stitute a tortious act. If the idea is 
if the act is done by virtue of a legis­
lation passed by virtue of the procla­
mation and by virtue of an execu­
tive act done under the proclama­
tion__

SHRI SHRI CHAND GOYAL: The 
question is during that proclamation 
anything done of that type.

SHRI KRISHAN KANT: It does
not say ‘during the proclamation*. 
It says ‘under the proclamation'. Any­
thing and everything done under 
the proclamation is covered as

Mr. Mukerjee read out from Shri 
Gajendragadkar’s observations.

SHRI DAPHTARY: I know one 
has a suspicion as to what might have 
meant by this and you have the sus­
picion and I think that is what is be­
ing put to me.

SHRI SRINIBAS MISHRA: On
page 41 the Law Commission has put 
like this:

“Acts done or omitted to be done 
under a Proclamation of Emer­
gency when the security of the 
State is threatened/’

Would you prefer this exemption to 
be kept in the Bill?

SHRI DAPHTARY: As it stands at 
present (e) has hardly any meaning 
whereas what the Law Commission 
thinks is undoubtedly somewhat spe­
cific and meaningful. But, if it is 
intended— I do not know— to be a 
protection against the possible conse­
quences which the Chairman is cons­
cious of and I am conscious of by 
reason of certain matters and the sub­
ject matter of a decision in the Sup­
reme Court, then I doubt.

MR. CHAIRMAN: Mr. Seervai has 
said this will be illegal.

SHRI DAPHTARY: It may be, it 
can be.

SHRI K. N ARAYAN A RAO: In
this context may I invite your atten­
tion to the fact that there is a sub­
tle distinction between under the pro­
clamation and in consequence of the 
proclamation. Art. 358 says *Whiie a 
Proclamation of Emergency is in op­
eration, nothing in Article 19 shall 
restrict the power of the State*. That 
is in consequence. In contrast I may 
invite your attention to Art. 359(1) 
‘Where a Proclamation of Emergency 
is in operation*, the President may 
declare they will be suspended and 
this is a direct result. When it is 
under the proclamation, all other 
things follow.
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SHRI DAPHTARY: I am not sura 
about i t  How far can you carry it? 
What is done under the Proclamation 
is something done directly under the 
Proclamation but none of the things 
that can be done under Art. 359 and 
359 could possibly constitute a tort.

SHRI SHRI CHAND GOYAL: In
providing this clause if nothing under 
th? Proclamation fa lK  then this 
wou d be meaningless.

MB. CHAIRMAN: The effect of the 
Proclamation may also be considered. 
That means these fundamental rights 
encroachment, you cannot 3ue for that.

SHRI DAPHTARY: The Constitu­
tion permits under Art. 358 and 359 
certain things. Under Art. 358 A rti­
cle 19 is suspended. It is for the time 
being wiped off the slate. You can 
legislate or take executive action 
which is contrary to Art. 19. Under 
Art. 359 it is only a question of sus­
pending a remedy but not the right. 
Now Art. 358 is a constitutional pro. 
vision. What you put to me, I under­
stand, is this: that executive action
may be taken which may be tortious, 
is that protected?

SHRI K. NARa Y A N A  RAO: So
far as Ar. 19 is concerned.

SHRI DAPHTARY: Why should it 
be ax;y executive action? In other 
words executively or legislatively the 
State can ignore Art. 19 and make 
a law or take executive action which 
is con trary  to Art. 19. In oth er words 
action or legislation which is res­
trictive of the various rights in 
Art. 19 is permitted. Would that ibe 
a tortious act? Is it then tort? You 
say this is really an authority to com­
mit a tort.

SHRI K. N ARAYAN A RAO: It is 
there. M y submission is that so far 
as the present clause is concerned, 
it is not relevant to Article 358 but 
it is relevant to Art. 359. I w ill give 
a concrete illustration. Let us take 
Makanlars case where the people 
have detained wrongfully meaning 
thereby not In accordance with the 
provisions of the Constitution which

are compulsory in regard to action. 
In Art. 359 when the Proclamation
is there, irrespective of the Article—  
you correctly put it— it is only the re­
medial aspect that is suspended not 
the substantial action. After the Em­
ergency is lifted you w ill check the 
cause of action. Now it directly flows 
from this proclamation whereas un­
der art. 359 it does not. To that ex­
tent if this Bill wants to restrict tKe 
right of the individual to go to a court 
of law, I do not think this clause 
stands.

SHRI DAPHTARY: Apart from
Art. 19 when only fundamental right 
is violated, you cannot possibly sue.

AN HON. MEMBER: Clause (e)
does not protect the Government.

SHRI DAPHTARY: If this is in­
tended to meet a situation which was 
envisaged, as I put it— I did not men­
tion the case— then I do not think it
is possible.

SHRI K. N ARAYAN A RAO: Then
the possibility of harmonious construc­
tion is not possible.

SHRI DAPHTARY: It is not some­
thing done under a Proclamation—  
th« wrongful detention.

SHRI K. N ARAYAN A RAO: It
was done under that. Once there is 
a Proclamation, then the President 
may by order declare.

SHRI DAPHTARY: The remedy
was suspended. That was rightly 
suspended but the other aspect of it 
it was that there was a tortious act 
which is not something which was 
done under the Proclamation.

SHRI H. N. MUKERJEE: I would 
like to have some clarification. This 
is a very serious point. The wording 
in the Bill is: any act done under 
a Proclamation issued under the Con­
stitution. It presupposes at possible 
multiplicity of acts which may 
done because what happens in this 
country is that the fundamental rights 
can be infringed and abrogated. If 
you put it on account of the act done
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under the Proclamation, that to say, 
a Proclamation of Emergency brought
^bout an infringement and abroga­
tion of something of the fundamental 
rights and the Supreme Court has 
already gone on record having said 
that this is a temporary suspension 
of Fuudamental Rights, which could 
conceivably be revived later on. In 
so far as the Government right to 
have an Act of Indemnity is concern­
ed, Article 34 permits indemnity laws 
to be passed in respect of infringe­
ment of Fundamental Rights only 
when martial law is in force and not 
otherwise. The citizen is looking 
forward to a period of time when the 
Fundamental Rights are revived and 
certain legitimate possibilities of re­
medying rights earlier abrogated 
exist. Now, should we take shelter 
under this provision? Any kind of 
equivocation in law is going to lead 

to unnecessary and vexatious litigation. 
From your long experience would 
you suggest what ought to be done by 
a responsible legi^ature. I want to 
know your views in order to prevent 
the proposed provision being utilised 
to continue deprivation of citizen’s 
fundamental rights which conceivably 
took place in special emergent cir­
cumstances.

SHRI DAPHTARY: I may be 
wrong, but my personal view is that 
this does not constitute a shield in 
respect of a claim made for a wrong­
ful deprivation of property or liber­
ty or whatever it is. I don’t think it 
is specific enough, wide enough to 
cover it. If you want to say that 
this shall not be a shield against that 
particular kind of claim, then I think 
you will have to put something more 
into it. Now it is capable of being 
argued either way. My view may be 
one and that of another may be differ­
ent. As you have rightly said, equi­
vocation leads to a great dea1 of 
trouble.

* ■

MR. CHAIRMAN: You see clause 
ti) on page 7c “any act done by—  
ii)  a member of a police force; or 
<ii) a public servant whose duty it

is to preserve peace and order in any
area........-M Then it goes on “for the
prevention or suppression of a breach 
of the peace” . The point that ia 
troubling us is it covers both past 
and future.

SHRI DAPHTARY: As drafted it 
covers both. Though it is provided 
separately at the end, it may be made 
clear.

MR. CHAIRMAN: Apart from that, 
whether this sort of immunity should 
be given to the Police is the point.

SHRI KRISHAN KANT: In the law 
Commission’s report they have given 
several suggestions to be inc'uded in 
this Bill, but not this one. This pro­
vision has been introduced by the 
Ministry stealthily so that the whole 
thing can go through.

SHRI K. N ARAYAN A RAO: Since
the Law Commission gave the report, 
sociological conditions have comple­
tely changed. If protection is not 
given, you are inviting chaos.

SHRI KRISHAN KANT: Next you 
can have a police State, 
i

MR. CHAIRMAN: The question is 
whether such uncana'ised power 
should be given. A  policeman can 
say: I tried to maintain peace and
I killed 50 people.

SHRI DAPHTARY: How will you 
define this?

MR. CHAIRMAN: If one is asked 
to preserve the peace it does not 
mean he can do whatever he like.

SHRI DAPHTARY: It envisages 
stage?. Some may be remote and 
some near.

MR. CHAIRMAN: 24 hours ahead 
an order may be given; a general 
order saying "martf may be given,
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SHRI DAPHTARY: But it is diffi­

cult to formulate with precision the 
actual stage.

SHRI KRISHAN KANT: Do you 
think that such protection is given 

anywhere in the world excepting of 
course dictatorship.

SHRI DAPHTARY: Suppose some­
thing is done for the prevention of 
breach of peace which normally 
would be tort.

SHRI KRISHAN KANT: But, are
the police now hampered by any pro­
vision or because 'of lack of provision 
from taking action?

SHRI DAPHTARY: They have to 
submit to judicial enquiry afterwards. 
That is the only penalty.

SHRI KRISHAN KANT: That is
afterwards. But the action is done.

SHRI K. N ARAYAN A RAO: This
is a matter of civil liberty. We have 
the Inquiry Act etc.

SHRI SHRI CHAND GOYAL: Mr 
Setalvad was of the opinion that for 
presevation of law and order this pro­
vision is necessary, whereas Mr. Misra 
was of the opinion that this gives 
wider powers.

SHRI DAPHTARY: Both Mr. Se­
talvad and myself are at least 15 
years older than Mr. Misra. We be­
long possibly to an antiquated gene­
ration who believed in law and order, 
possibly not in tune with the present 
outlook.

SHRI H. N. MUKERJEE: As a law­
yer and jurist, would you suggest to 
the Committee that we need not take 
note of what he considers to be cer­
tain features of the present political 
situation and introduce in our legis­
lation very deliberately something 
which macks of a nature of a Police 
State?

SHRI DAPHTARY: Quite frankly
I think it may be antiquated for the 
police to have powers.

SHRI KRISHAN KANT: Here they 
have the powers,

SHRI DAPHTARY: I am not aware 
anyone having filed a case for an acL 
of tort.

SHRI KRISHAN KANT: I suppose 
you are sti'l thinking over it. You 
may explain it later. You say there 
has been no case of that type.

SHRI DAPHTARY: I say that sub­
ject to correction. I am not aware of 
anyone having filed a suit for an f»c*t 
of tort committed.

SHRI KRISHAN KANT: No ea^
has been filed because it is a sover­
eign right. Because it was soverei-; .1 
nobody had brought it before the 
court. Now we are making the Gov­
ernment liable to tort Therefore v' 
want to make a provision like this.

MR. CHAIRMAN: They are sover­
eign functions. There is no question 
of filing a 3uit.

SHRI KRISHAN KANT: Have any 
such cases come up previously before 
the Supreme Court or the High 
Courts? I think this question was 
never raised at all.

SHRI DAPHTARY: If it has any­
thing to do with the preservation of 
peace it is c'early a sovereign power.

SHRI N ARAYAN A RAO: Take
Rallia Ramis case. The policemen 
took away some gold. How do you 
say that there is no case at all. This 
case had come up before the Court.

SHRI DAPHTARY: I think what 
is meant here is this. Suppose the 
law has laid down this that what is 
done is in the exercise of the sover­
eign power, then that is protected but 
what is done is not done in the exer­
cise of sovereign power, that i* not 
protected. Now you are making the 
Government liable in respect of a
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number of things done which may be 
ordinarily of a governmental nature. 
In that case, it is necessary that you 
should have an exemption.

SHRI KRISHAN KANT: In that
case, there would be no relief because 
of that provision.

SHRI NARAYANA RAO: But the 
police action against the people has 
been protected here.

SHRI M. P SHUKLA: I think Sir,
this clause (i) provides protection 
only to the police force or to a pub­
lic servant while performing the duties 
either under law or any other 
order. I think under such circum­
stances the exemption will be very 
reasonable. But, if they go beyond 
that and if they go beyond the sover­
eign functions, then they cannot be 
exempted.

SHRI DAPHTARY: Let us take 
the person who is carrying out the 
orders under the preventive deten­
tion. It may be done on various 
grounds—one may be of course on 
grounds of security of the State and 
another may be on grounds of public 
order. But, there are other grounds 
also. It is possible that the orders 
carried out on those two grounds 
might be protected. Others cannot 

e protected. It is not that every 
action of that kind necessarily is pro­
tected under this particular section.

SHRI SHRI CHAND GOYAL: 
What is your opinion? Do you think 
that with the provision in this Bill, a 
man like Kasturilal Rallia Ram will 
be able to get relief after passing of 
this Bill?

SHRI KRISHAN KANT: Please
read (n) on page 8 of the Bill ‘any 
personal injury or any damage to pro­
perty caused by an act which by its 
nature Is likely in the ordinary 
course of events to cause such injury 
or damage, if the doing of the act is 
authorised by any (enactment for the 
time being in force'. If the act is 
done to keep the law and order, then

they will be completely safe and no* 
enquiry can be done because they are 
doing that as a matter of duty.

Now you take away all the rights 
of the citizens.

SHRI DAPHTARY: But if the do­
ing of the act is authorised by any 
enactment for the time being in force, 
then it shall not render the Govern­
ment liable.

SHRI SRINIBAS MISHRA: Let me 
proceed to clause 11(g) ‘any act done 
in the exercise of the powers vested 
in the Union for the purpose of train­
ing, or maintaining the efficiency of, 
the armed forces'. Under such circum­
stances, this power can be utilised 
unconstitutionaly. Suppose they be- 
let the private houses. They may not 
be liable to pay the compensation. 
My point is that under this clause the 
power can be used unconstitutionally 
also.

SHRI DAPHTARY: It was not in­
tended to be used for any malicious 
armed corps training at all.

SHRI SRINIBAS MISHRA: It can
be used unconstitutionally. For be- 
letting of the private houses they 
will say that they are protected under 
this sub-clause and they need not pay 
compensation at all.

SHRI DAPHTRY: If they take up 
the house for this purpose, it is 
all right

MR. CHAIRMAN: For the purpose 
of training, I want 50 houses. How 
can you say that we can take? You 
may take clause (m).

SHRI DAPHTARY: Clause (m)
says ‘any act in respect of which a 
remedy is provided under the Indian 
Railways Act, 1890 or under any 
other enactment for the time being in 
force.’ For this the only remedy is 
civil remedy.

SHRI SRINIBAS MISHRA: Remedy 
against whom? It is not clear at all.

SHRI DAPHTRY: What kind of
remedy should there be is not clear. 
But I can say that any sort o f
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remedy that is to be provided Is a 
good enough thing.

SHRI SRINIBAS MISHRA: Let
us take clause 11. Read the begin­
ning of the phrase. “Nothing con­
tained in this Act shall render the 
Government ‘liable in respect o f  
these things. That means all laws 
w ill be enforced in this country, first­
ly, the law that is now in force and 
another law containing the savings 
provisions. That means any act done 
under this Act will render govern­
ment liable.

SHRI DAPHTARY: The old law 
must go. But supposing there ]s 
some other statute under which Gov­
ernment is liable, it may be liable 
notwithstanding this Act. That is 
why the other remedy is mentioned 
later on in this connection.

SHRI SRINIBAS MISHRA: In other 
words, if Government are liable 
under some old law, they will still 
remain liable. This will be in addi­
tion?

SHRI DAPHTARY: Yes.

SHRI KRISHAN KANT: In regard 
to clause 3 (a) (i) a suggestion was 
made to include ‘or neglecting to act 
in the course of his employment'. Do 
you think that it would be good if it 
is clarified in the Bill?

MR. CHAIRMAN: We pointed this 
out to Mr. Trikamdas that that was 
the definition given in the General 
Clauses Act also.

SHRI DAPHTARY: Then it would 
be ‘any act done or omitted to be 
done*.

SHRI KRISHAN KANT: In regard 
to clause 3 (a) (ii), ratification will 
never be done by Government after 
the tortious act has been committed.

SHRI DAPHTARY; I do not know 
about that. Suppose a public servant 
is sued for damages for some action 
of his, then Government may very 
well nky *Yes, his action is right, and 
•we shall defend him9. So, why !s It

suggested that ratification w ill not be 
there?'

SHRI KRISHAN K A N T : The gene­
ral apprehension is that Government 
w ill not ratify.

SHRI DAPHTARY: Normally they 
will not ratify. So, the phrase ‘ratifi­
cation* should go. But is it your sug­
gestion that Government are not 
honest?

SHRI KRISHAN KANT: Govern­
ment basically is based on coercion 
and there is no doubt about it.

SHRI SHRI CHAND G O YAL: In 
France Government has been defined 
as an honest person,

MR. CHAIRMAN: In the General 
Clauses Act, act means acts done or 
illegal omissions.

SHRI KRISHAN KANT: So, it can 
be clarified here itself. Shri Trikam­
das had suggested that the phrase

‘While acting beyond the cour3e 
of his employment the act 
constuting the tort Was done 
by the employee or purported 
to be done by the employee 
in his official capacity.’

‘While acting beyond the course erf 
his employment if the act constituting 
the tort was done by the employee in 
or purported to be done by the em­
ployee in hi£ official capacity/

would be enough. Do you agree with 
this?

SHRI DAPHTARY: Yes. It should 
be ‘purported to be done'.

MR. CHAIRMAN: We had put it to 
Mr. Trikamdas and he had agreed to 
this, and we had put it to Mr. Setal­
vad also and he also felt that the 
word ‘and’ should be changed to

SHRI K. NARAYANA RAO: Now, 
we are going to bind Government for 
vicarious activities of its employees. 
It is a weil-khown doctrine that wfeen 
i  person does something in the course 
of his employment it is liable. But



125

here we want to bind Government 
for certain acts done by the govern­
ment servants outside the course of 
employment.

SHBI DAPHTARY: In excess of Of
outside,

SHRI K. NARAYANA RAO: Sim­
ply because one purport is to act for
Government, because he is a govern­
ment servant for 24 hours__

SHRI DAPHTARY: Does the word 
‘purport* not occur in Cr. P.C., sec­
tion 197? Suppose a policeman steals 
the money in the police station as 
happened in Ralia Ram’s case; was lie 
acting in the course of his employ­
ment when he did it? Or was he 
acting beyond the course of his em­
ployment? Or was he purporting to 
act in the course of his employment 
when he did it?

SHRI K. NARAYANA RAO: In 
Ralia Ram’s case, there is no sembl­
ance under the law to say that that 
was purported to have been done, 
and once the property had been en­
trusted to the police station any per­
son working there could take away 
that property. Suppose we entrust 
something to the railway station it 
does not mean that a railway servant 
can get away with it. So, you cannot 
bring that nexus also. Here, some­
body’s property has been taken to the 
police station under the authority of 
law, and if somebody has stolen !t 
there, still Government are liable. 
The property vests with Government; 
the custody may be different; so, 
there is a nexus there. So, what the 
wan has done is not purported to 
have been done. A  person can find 
fault with Government not for what 
the policeman might have done or 
for the fact that the policeman has 
property had been vested with Gov­
ernment, it had been in the custody 
of Government and, therefore, it was 
their responsibility.
3035 LS— 9.

SHRI DAPHTARY: In section 19T. 
Cr. P.C., the phrase ‘while acting or 
purporting to act" is there.

MR. CHAIRMAN: It is only a ques­
tion of merely giving a sanction to 
prosecute.

SHRI DAPHTARY: I  am of the 
view that ‘or* should be there.

MR. CHAIRMAN: And 'and* should 
not be there. Two incidences should 
not be combined in order to enable a 
citizen to sue.

SHRI DAPHTARY: Suppose the
phrase is 'alleged to have been com­
mitted while acting or purporting to 
act in the discharge of his duties’. 
The question that might arise is this. 
Suppose an officer takes a bribe for 
not doing something or for doing 
something which he can do. Is it 
something purporting to be in the 
course of his duties?

SHRI K. N ARAYAN A RAO. It is 
'purporting to be’.

SHRI DAPHTARY: No, there is a 
difference of opinion on that also.

SHRI K. N ARAYANA RAO: Sup­
pose an officer says that such and 
such a power is within him and he 
can do such and such a thing, and a 
person offers him a bribe. Actually, 
that power does not vest with him, 
and yet he purports to do that.

SHRI KRISHAN KANT: If you 
have any suggestions or amendments, 
in the light of the discussion, you may 
send them to us.

SHRI DAPHTARY: I shall do so.

(The witness then withdrew)

(The Committee then adjourned till 
16.00 hours)

(The witness wag caUed in and he 
took his seat)



126

III. SHRI M. C. SETALVAD, M. P.

The witness was called in and he 
took this seat.

MR. CHAI&MAN: We are very
grateful to you for affording us an­
other opportunity to ascertain your 
views on certain complicated matters 
concerning the Bill.

SHRI BRIJ BHUSHAN LAL: This 
Bill has been brought forward as a 
result o t  the Supreme Court’s Judg­
ment in the Ralia Ram case. If this 
Bill is enacted as it is, can a case 
like that of Ralia Ram arise again?

SHRI SETALVAD: The distinction 
between sovereign and non-sovereign 
acts is now being abolished and the 
State is being put in the same posi­
tion as any ordinary person. So, a 
case like that of Ralia Ram cannot 
occur under this Bill.

SHRI T. M. SHETH: So far as Gov­
ernment's liability in tort is con­
cerned, there were two divergent 
trends of decisions. One trend start­
ed with Hari Pandey’s case and end­
ed in Vidyawathi’s case. The other 
started with the P  fc O case and end­
ed with the Ralia Ram case. The 
Report of the Law Commission says 
that the law was correctly laid down 
in Hari Pandey’s case. Then why 
should not the whole Bill be based on 
Hari Pandey’s case?

SHRI SETALVAD: The Law Com­
mission considered various matters 
and made specific suggestions. The 
basic suggestion of the report is that 
the immunity of the State should go 
as compared with the ordinary citizen 
and the State should be placed in re­
gard to torts committed by its ser­
vants or agents in the same position 
as a private citizen. That is the 
scheme of the Bill.

SHRI T. M. SHETH: But there are 
so many exceptions to it as in section 
3 (b)-. (ii) where the question of ratifi­
cation arises.

(The Committee reassembled after
lunch at 16.00 hours)

SHRI SETALVAD: It is the recom­
mendation of the Law Commission 
also that there should be ratification.

SHRI T. M. SHETH; But the ques­
tion which is agitating our mind is 
that the ratification w ill never come 
and, to that extent, the law abridges 
the rights of the citizen as they exist­
ed, say, before Ralia Ham’s case.

SHRI SETALVAD: By what you 
are suggesting you w ill be placing the 
government or the State in a worse 
position than a private employer or a 
principal. Supposing the employee 
or servant who has certain defined 
duty is acting in the course of em­
ployment, namely, in the performance 
of that duty, he may do something 
wrong but if it is being done when 
he is performing those duties, the 
principal will be liable. But suppos­
ing he is doing something which is 
entirely outside those duties, though 
he wants to do it for his master, the 
private employer w ill not be liable 
for such acts unless he has ratified 
them. Now, why should you place 
the government or the State in a 
worse position than a private citizen?

SHRI T. M. SHETH; I will illust­
rate this point later on. Now I come 
to the proviso to clause 3(b) (.iii) 
which says:

“Provided that the Government 
shall not be liable under this 
sub-clause if there is an ex-

• press stipulation in the con­
tract between the Govern­
ment and the independent 
contractor that . —

This places the government in a bet­
ter position than a private employer. 
Can a private employer put in such a 
condition in the contract, escaping 
liability in torts? I am afraid not.

SHRI SETALVAD: Normally, a
private citizen is liable for the acts of 
the independent contractor. That is 
the general rule. I am not able to 
state whether this proviso would or 
would not work in the case of a pri­
vate citizen.



SHRI T. M. SHETH; It is only 
meant for government. The Bill is 
called Government (Liability in tort) 
Bill.

SHRI SETALVAD; Under the ordi­
nary law supposing a private citizen 
has employed an independent con­
tractor and made a stipulation in the 
contract like the one which ib men­
tioned in the proviso, you tell me that 
the private citizen w ill not be able to 
make such a stipulation because even 
if he has made such a stipulation he 
will be liable; you say that such a 
provision or stipulation w ill not be 

1 legaL If that is soy that should go.
I am not accepting that what you 

say is correct, because I do not know 
it at the moment. But assuming you 
are correct, if the scheme of the Bill 
is to place the government in the 
same position as a private citizen and 
if this carries the government further 
or puts it in a better position, then 
that provision should go.

SHRI PERI SASTRI; This is a 
deviation from the recommendations 
of the Law Commission.

SHRI SETALVAD; If the general 
principle is that we should equate the 
government with a private citizen in 
the matter of the law of torts—that is 
what the Law Commission also says—  
why should his special provision be 
there? It should go.

SHRI KRISHAN KANT: Since the 
Bill gives all the benefits and ad­
vantages to the government, when we 
started the general discussion we 
thought we should call it Govern­
ment (Non-liability in Tort) Bill.

SHRI T. M. SHETH; Most of the 
members here are agitated over the 
excessive consideration given in the 
Bill to the executive servants, parti­
cularly the police. There is a very 
thin line between what the police is 
authorised to do and what it is doing. 
Secondly, the excess sometimes is so 
very mild that it is not taken notice 
of. It is only in an incident like the 
one in Indraprasta Estate that the 
public mind is agitated over it. 
Therefore, I submit that our law

should also be on the lines of the 
French law that the government is 
liable for the act of the servant when 
it is connected with service. In 
India in the present position where 
we are all concerned over the excess­
es of the executive, don’t you think 
that you should have taken that 
French model instead of the English 
law which the other day you were 
saying you have taken?

SHRI SETALVAD: In the Com­
mission's Report we have examined 
many laws, including the French law, 
and we have chosen the English 
model. The American law is even 
stricter, less in favour of the citizen 
than the English law. We chose the 
English Law. Going to The French 
law, I think, would be really very 
revolutionary because in many ways 
the French system differs from our 
own, Anglo-Indian system.

SHRI T. M. SHETH: That is true. 
You say the remedy for the excesses 
of the executive should be sought 
elsewhere. But could we not seek it 
even in this Bill ? -

SHRI SETALVAD: It is a question 
of choice between the two evils. As 
far as I know, the present situation 
requires proper maintenance of law 
and! order. Now, are you going to 
weaken the forces of law and order 
by making the government liable 
even for the proper acts of the police?

SHRI T. M. SHETH: No, it de­
pends on how one looks at the ques­
tion. It appears that when the lia­
bility is on the government, it will be 
very strict with its servants. A t 
present the higher officers are over­
looking the excesses of their subordi­
nates. When the government is sad 
led with the liability, it w ill very 
strictly watch the actions of its sub­
ordinates.

SHRI SETALVAD: Excuse me, you 
seem to be making a distinction bet­
ween the government and the citizen. 
Supposing the police rightly in quell­
ing a riot or quelling a disturbance, 
does a certain act. If this clause is 
omitted, government would be liable

127
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for the injury caused by the police 
when it was rightly quelling a rio t 
Now, who w ill pay for that injury? 
Tha citizen w ill pay for that injury. 
W hy should all of us who pay taxes, 
w hy should we pay for legitimate acts 
done by the police which have caused 
injury to people?

SHRI T. M. SHETH: Not for legiti­
mate acts but for illegitimate acts.

SHRI SETALVAD: Illegitimate
acts are not permitted. When 
a member of the police force 
acts for the maintenance of law and 
order, what is protected is the act 
which is necessary for such mainten­
ance. If he exceeds those acts, if he 
goes beyond those acts, then* notwith­
standing this provision, he ’ ’i l l  be 
liable. But if he is within his range 
of duty and if he acts, still some In­
jury may be caused to others. Now 
according to your suggestion, if we 
omit this clause, then the govern­
ment and, therefore, the tax-payer 
will be liable for damages even in 
tfoat case. Why should it be so?

SHRI T. M. SHETH: No, the court 
will not award such damage because 
the act was legitimate. The court 
w ill hold that damages for torts is 
allowed only if the act i3 outside the 
legitimate duty. In other cases, the 
court w ill not grant remedies, in my 
submission.

SHRI SETALVAD: Do you suggest 
then that he would be acting as an 
agent in the course of his employ­
ment? No, it cannot be. If you 
omit this exception, wou!d not the 
State be liable for ail acts done by 
the policeman when he is acting as 
an agent or servant of the principal, 
because it would be in the courge of 
employment?

SHRI T. M. SHETH: This will apply 
only in those cases where it is an act 
which he would not be under the law 
authorised to do. Under the law it 
to the duty of the police to preserve - 
peace and maintain law and ovder. If, 
lo that extent, the policeman does his

duty, I do not think the court will 
award any damage because anything 
done in pursuance of that duty can­
not be actionable under torts.

SHRI SETALVAD* The words "in 
the course of his employment” in­
clude not only legitimate acts, name­
ly, acts which he should have done, 
but also those acts which he does 
which are stronger than what is 
needed. For example, you employ 
a clerk to do something, say, you ask 
him to cash a cheque. Now, in the 
course of cashing that cheque if he 
commits forgery, which the principal 
never authorised him to do, the prin­
cipal will even then be liable for the 
consequence of that act because in 
■the course of his employment the 
clerk has acted fradulently and not 
negligently. Similarly, if you leave 
the Bill without this exception, for a 
policeman acting in the course of his 
employment the State would be 
liable for all acts done by him even 
though they may exceed what was 
necessary to be done becjuse the pets 
would be done in the course of his 
employment. How would you solve 
this difficulty?

SHRI G. VISWANATHAN: Most of 
us feel that this “act of State” in the 
saving clause can be deleted. I want 
to know your views whether it should 
be deleted or whether it should be 
explained. ‘

SHRI SETALVAD: It is row  well 
settled, I think, that an act of State 
can never happen between the citizen 
and the State.

SHRI G. VTSHWANATITAN: This 
morning we heard the Supreme Court 
Advocate, Shri Trikamdas, say that 
this doctrine is very vague and is not 
accepted anywhere in the world 
except in a few places.

SHRI SETLVAD: It w p s  vague at 
one time but now, I think, it is very 
clear and the Law Commission has 
also accented it. What the Law Com­
mission has said is really the result
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of case law on this subject. If you 
like you can mention it here but I 
do not think it necessary to define it 
here.

SHRI M. P. SHUKLA: We are
concerned only with three provisions 
of this Bill, namely, its extent, the 
ratification provision and the savings 
clause. My colleague has already 
asked you about the “ act of State" in 
the savings clause but about the acts 
done by the police force we feel that 
this should be so worded as not to 
give any cause for anxiety to the citi­
zen and cause for escape to the State 
from the liability for acts of -its 
agents.

SHRI SETALVAD: As to the provi­
sion for ratification, clause 3(a)(ii), It 
has been debated here. I feel that 
this places the State in exactly the 
same position as a private employer. 
If a private employer employs a ser­
vant or an agent and if that agent or 
servant does any act which is not in 
the course of his employment, the 
act has to be ratified in order to make 
the private employer liable. Are we 
going to place the Government in a 
worse position than that?

SHRI M. P. SHUKLA: Not at all 
But are these two things necessary, 
namely, acting on behalf of Govern­
ment and securing ratification?

SHRI SETALVAD: They are neces­
sary. I have got here the reference. 
You will find it in Pollocx and Mulla 
at page 65 et seq. Ratification can 
only be made of an act done on be­
half of another person. That is the 
first requirement of ratification in 
law. The further requirement is that 
that person should by conduct or 
words accept that act. So, I think, 
both these provisions are necsesary.

SHRI KRISHAN K A^T: Will it
satisfy if we say:

“While acting beyond the course 
6t  his employment if the Act

constituting the tort was 
done or purported to be done 
in his official capacity?”

I think, that will include every­
thing.

SHRI SETALVAD; The words 
“official capacity” need not cover all 
acts done on behalf of Government 
You want it to be wider it is here.

SHRI M. P. SHUKLA: About the 
acts of the police force we feel that 
according to the provision in this Bill 
they will be let at large and the State 
will not be held responsible; the ex­
cesses might go beyond what may be 
very legitimate and reasonable

SHRI SETALVAD: There is the 
other alternative which we have al­
ready discussed, namely, if you ex­
pose the police or the State for lia­
bility in tort for all acts of the police 
even though it may be done for the 
preservation of law and oider, you 
are imposing a liability on the ordi­
nary citizen for which there is no 
justification.

SHRI M. P. SHUKLA: If there 
could be some better drafting of this 
clause which could allay these fears, 
that may be probably more accept­
able. We would request you to give 
thought to this and suggest even at a 
later stage such a change.

SHRI SETALVAD: Very well, but 
that should be for the Draftsman who,
I suppose, is here.

SHRI M. P. SHUKLA: Now about 
the extent of the Bill. It says here 
that it extends to the whole of India 
except the State of Jammu and 
Kashmir. We believe th*it it indi­
cates only the territorial extent 
of the Bill and not that if the State of 
Jammu and Kashmir or the servants 
of the Government of that State com­
mit some tort in territories other than 
Jammu and Kashmir, they will be 
liable.

SHRI SETALVAD: This clearly is
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territorial extent. If Jammu and 
Kashmir employee in Indira commits 
an act of tort, then the liability w ill 
attach.

SHRI M. P. SHUKLA: If Govern­
ment of India employee commits a 
tort in the territory of Jammu and 
Kashmir, how w ill he be dealt with?

SHRI SETALVAD: This w ill not 
extend to Jammu and Kashmir. It is 
a tort committed in Jammu and 
Kashmir where the Act does not 
apply.

SHRI M. P. SH U kLA: W ill it not 
give an invitation to employees of 
Government of India to commit acts 
of tort in Jammu and Kashmir and 
get away with it?

SHRI SETALVAD: That is rather
far-fetched.

SHRT HIRA VALLABH A TRI- 
PATHI: I would like to drew your
attention to clause 11(e). Does this 
clearly indicate what is intended by 
the law makers?

SHRI SETALVAD: The idea is to 
protect all legitimate acts autho­
rised by the statute or by law or by 
a proclamation. Of course, under 
the Constitution, a proclamation 
stands on a higher pedestal than an 
ordinary law. That is why protec­
tion is given.

SHRI HIRA VALLABH A TRI- 
PATHI: A  proclamation does certify 
things by which you suspend certain 
rights or certain remedies. Here, it 
is like an act done under a proclama­
tion. Does that cover the whole 
things? Does it indemnify?

SHRI SETALVAD: You want pro­
tection and if protection is to be given 
it should be wider.

SHRI HIRA VALLABH A TRI- 
PATHI: It must be made dear.

SHRI SETALVAD: The phraseology 
can be altered to clarify i t

SHRI C. ACHUTHA MENON: I
would like to draw your attention to 
clause 11 (i) relating to police force. 
You are of the view that the police 
acting legitimately under the orders 
of Government should be protected 
’and Government also should have 
immunity. In your Report of the 
Law  Commission, while enumerating 
the exemptions, you have not thought 
it fit to provide for the exemption of 
police force. It has now been pro­
vided in the Bill and you think it is 
necessary.

SHRI SETALVAD: Yes.

SHRI C. ACHUTHA MENON: 
Then, the question arises w hy did 
you not think it proper at the time 
of the Law  Commission's Report that 
you submitted?

SHRI SETALVAD: As I said earlier, 
the Report is not an exhaustive Re­
port. It only Indicates certain lines 
and certain exceptions.

SHRI C. ACHUTHA MENON: That 
I understand. Even then, you have 
provided for exceptions to judicial 
acts, acts of State and so many other 
things. Naturally, that is a thing 
which ought to have occurred to you. 
Anyhow, you still think that it is a 
necessary protection so far as the 
police is concerned.

SHRI SETALVAD: It is confined to 
acts done for the prevention and sup­
pression of all these things. That 
qualifying clause is there.

SHRI C. ACHUTHA MENON: 
While the police are acting in the 
course of their duties, 90 many excess­
es are committed very often and the 
ordinary citizen has no remedy.

SHRl SETALVAD: Even though 
they may be actin* in the course 
of their employment if thev do not 
do acts which fall within the
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acis will not be protected.

SHRI C. ACHUTHA MENON: 1
should rattier think that it is a very 
nice distinction made, i  do not 
Know in what way it is going to be 
interpreted, whether acts done by the 
police or acting under orders.

SHRI SETALVAD: Let us take a 
recent illustration. It was alleged 
that there were police excesses in the 
indraprastha Bhavan. If they were 
really acting without any orders and 
they ran into the place, that w ill 
not be protected by this clause.

o iili i  C. ACHUTHA MENON: 
inere might be general orders to go 
and suppress a not or some such 
things. The question is whether there 
were orders lor a particular act or 
not. Is it proper for the courts to 
go into all these details and come to 
a certain conclusion? Then, an ordi­
nary citizen w ill be in a very sorry 
position because his remedy w ill be 
dependent upon the interpretation of 
various nice distinctions between gene­
ral orders and all these things.

SHRI SETALVAD: What is the
alternative? As I said a little while 
ago, are we going to make, all acts 
of the police, whether legitimate or 
done properly or not, as torts for 
which Government may be liable? 
That is the only alternative then?

SHRI C. ACHUTHA MENON: Is
that the only alternative? I do not 
know. We have an apprehension that, 
first of all, this clause is not very 
clear, namely, ‘any act done under a 
Proclamation issued under the 
Constitution’__

SHRI SETALVAD: I have said 
a little while ago that it must be 
clarified or amplified by the addition 
of some words. It is difficult to say 
whether an act was under the Procla­

mation unless some more words are 
added to that clause.

SHRI C. ACHUTHA MENON: 
Another question is whether it is in­
tended, by this clause, to indemnify 
the Government from the consequen­
ces of all that has been done. For in­
stance, the Supreme Court has held 
that, in regard to acts for which there 
was no remedy while the Proclama­
tion of Emergency was in force, those 
persons who were affected may, after 
the withdrawal <>f Emergency, go to 
the court for remedy..........

SHRI SETALVAD: May or may not 
get the remedy—

SHRI C. ACHUTHA MENON: What 
I want to know is this. Is it intend­
ed, by this clause, to indemnify the 
Government from all future conse­
quences and if so, whether this is 
the proper way of doing it.

SHRI SETALVAD: If you want toy 
opinion, as the clause stands at pre­
sent, .certainly those acts which the 
Supreme Court were referring to 
would not be protected by this clause 
because they would not be acts done 
under the Proclamation. As I have 
said already, this clause must be 
clarified or amplified by the addition 
of some words.

SHRI BALKRISHNA GUPTA: 
What I understand is that, in India, as 
the country is run today, excesses 
are hundred times more than in any 
other civilised country in the world, 
at the hands of the police, at the 
hands of the executive officers, at 
the hands of all sorts of agents of 
government, and not even one per 
cent of the case comes to the court. 
So, in the name of law and order, you 
are restricting the remedies to which 
a citizen: is entitled and thus you are 
permitting the excesses to continue 
by having such an Act. Don’t you feel 
so?

SHRI SETALVAD: I do not think 
so. When an act is done and the

*3*
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man who is injured claims compen­
sation, the question which always 
Kiises is whether the act was done in 
the preservation of peace. If the act 
is not done for that purpose, if it 
goes beyond what should have been 
done, then the Government would 
be liable.

SHiU BALKRISHNA GUPTA: 
More often the Police engineers the 
law and other question just to hide 
their own crimes against the citizens. 
This has been the state of affairs in 
this country. Under the Essential 
Com mdoities Act and other Acts 
which the Government has enacted in 
the last 20 years, they are confiscat­
ing and stealing the properties of the 
people and are injuring theij lives, 
and under the name of law and or­
der, you permit them to continue 
their excesses. If they act in a little 
more human way, more on the side 
of the citizen, don’t you think that 
people w ill be better off and Gov­
ernment w ill be more civilised and 
more human?

SHRI SETALVAD: May I ptit a
question with respect? Would you 
enable the citizens to maltreat the 
police? Suppose a policeman, even 
when acting strictly in discharge of 
his duties, manhandles a man in order 
to keep him away from certain things 
happening, then, according to you, 
that would also be a tort for which 
the Government would be liable. 
How can you work this?

SHRI BALKRISHNA GUPTA: 
People are killed while under cus­
tody. I am a political worker; I 
move about and I know what goes 
on. And not even one case out of a 
hundred comes to the court. People 
are frightened of the Police and the 
government servants. If you, some­
how or other, relax these things a 
little, then the Police w ill be fright­
ened and the citizens w ill enjoy more 
freedom. This is my request.

SHRI SETALVAD: As I said the 
day before yesterday, the remedy for 
this does not lie in importing some­

thing into this Bill; the remedy lies 
either in some other laws or in hav­
ing a better Government.

SHRI BALKRISHNA GUPTA: Bet­
ter Government w ill come out of bei- 
ter laws.

SHRI KRISHAN KANT: Please re­
fer to clause 3(b) where a proviso 
has been added giving immunity to 
Government if a certain provision has 
been made in the contract. I would 
then refer you to ‘Notes on Clauses?; 
on page 14, it is said:

“ ...T h e  proviso to item (iii) 
of sub clause (b) is, however, 
new because it is felt that it will 
not be fair and proper to make 
the Government liable under this 
item if there is an express stipu­
lation in the contract between 
the Government and the indepen­
dent contractor that reasonable 
care in the doing of the act shall 
be taken by the contractor and 
not by the Government and the 
indepedent contractor shall, and 
the Government shall not, be 
liable for any personal injury or 
any damage to property caused in 
the doing of the act by the 
failure on the part of the inde­
pendent contractor to take such 
care.”

In the morning w e were discussing 
about this. The liability of the Gov­
ernment should not stop, rather the 
immunity should not come, if they 
pass on the work to the independent 
contractor because the very method 
of selection of contractor can be de­
fective and an inefficient or incom­
petent contractor may be selected and 
because of that, the whole thing may 
happen. Therefore, here the Gov­
ernment’s liability should continue to 
that extent. After all, the Govern­
ment is responsible for the selection 
of the contractor.

SHRI SETALVAD: A re you
suggesting that Government should 
be liable in some larger measures 
than an ordinary employer?



134
SHRI KRISHAN KANT: It waa 

suggested that a proviso may be ad­
ded here saying, provided sufficient 
care has been taken to see that the 
contractor is properly qualified to 
perform the task entrusted to him. 
Something like that should be added. 
In the morning a number of case 
la v/s were read out in which it was 
s#iid that the immunity of the Gov­
ernment does not become complete 
by virtue of passing on the work to 
an independent contractor because 
the process of selection of contractor 
can be defective which can ulti­
mately affect the citizens. What do you 
think of this?

SHRI SETALVAD: Roth in regard 
to Government and in regard to pri­
vate citizens, a duty could be impos­
ed that, while getting work done by 
an independent contractor, it should 
be. JOt done by a proper contractor. 
There should be no objection t0 that.

SHRI KRISHAN KANT: Yes. That 
is the point.

Now I come back to clause 11 (i). 
Do you think that, because of not
putting this clause of immunity, the 
Pc lice has so far been handicapped in 
the performance of their functions?

SHRI SETALVAD: A t the moment 
the police would be protected in the 
discharge of the duties of the police 
foixe. I'here is what is called, so­
vereign power or something of that 
kind for torts even if it is excessive. 
The question will still arise whether 
policeman was a acting as provided 
for preservation of law and order Or 
not.

SHRI KRISHAN KANT: When
judicial enquiry is held the judge of 
the high court or the other always 
decides whether the police acted cor­
rectly or not. So that itself is pro­
tection for the police iŝ  it not?

SHRj SETALVAD: There is no
question of liability for tort—that ia 
judicial enquiry whether you punish 
police officer or do not punish and 
so on.

SHR[ KRISHAN KANT: At present, 
the present law is to provide for 
a judicial enquiry to be made. Sup­
pose the Judge | Enquiry Commission 
comes to a conclusion was within the 
legitimate jurisdiction in its works, 
no tort lies.

SHRI SETALVAD: Even if they are 
not legitimate, in the present law, not 
tort will lie.

SHRI KRISHAN KANT: The ques­
tion of preservation of peace and 
all that is put in here. It can be 
utilised for anything and everything; 
that has been our fear.

SHRI SETALVAL. Remedy lies 
somewhere else; not in this Bill.

SHRI KRISHAN KANT: That re­
medy is too far-fetched.

SHRI H. N. MUKERJEE: I wish 
to make a reference to the proclama­
tion issue and ask certain questions. 
First of all, there is clause 11. It is 
said that any act done under a pro­
clamation under the constitution is 
exempted. You have suggested that 
this might be ^interpreted that acts 

dans beyond the issue of the procla­
mation may not be covered. My fear 
isi this: a« it is formulated it might 
very well be interpreted to mean not 
merely the issuance of the procla­
mation buf the consequential results. 
Emanating from the proclamation this 
is a matter where there might be 
legal controversies, but I would like 
to make it foolproof and to that ex­
tent, J suppose, I can interpret your 
evidence to mean that this clause 
should be rendered foolproof.

SHRI SETALVAD: It should be, 
Whatever the intention is, it should 
be made clear. But as it appears to 
me, as it stands at present, it will not 
cover acts done not under proclama­
tion but under notification and other 
things done later on in subsequent 
stages resulting to the proclamation.

SHRI H. N. MUKERJEE: I w isk to 
recall what you yourself said in early
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1966, about there being constitutional 
dictatorship in this country or. ac­
count of certain things happening on 
that occasion. The Supreme Court 
gave certain judgement and I would 
like to read out to you what Justic? 
Ganjendragadkar had said.

‘T h e inevitable consequence of 
this position is that as soon as the 
order ceases to be operative the 
infringement of the rights made 
either by the legislative enact­
ment or by executive act; on can 
perhaps be challenged by a citi­
zen in a court pf law, the same 
may have to be tried on the merits 
on the basis that the rights al­
leged to have been infringed were 
in operation even during the
pendency of the Presidential 
Order,

If, at the expiration of the 
Presidential Order, Parliament Passes 
any legislation to protect executive 
action taken during the pendency of 
the Presidential Order, and afford 
indemnity to the executive in that 
behalf the validity and the effect of 
such legislative action may have to 
be carefully scrutinised.”

The highest judicial pronouncement 
is here. It says the citizen might very 
well have his rights established later 
on after the revocation of the emer­
gency.

SHRI SETALVAD: He may have
the remedy. They consider it possi­
ble, and also consider the possibility 
of protecting legislation— which may 
be itself challenged.

SHRI H. N. MUKERJEE: When
Supreme Court makes $ pronounce­
ment like this, naturally, protection 
of the citizens’ rights becomes for 
us a matter of great anxiety. That is

why in Article 34 of our constitution 
there is a provision that if indemnity 
laws have to be passed in respect of 
infringement of fundamental rights, 
it can be done only when martial law 
is in force and not otherwise. That 
makes me suspect that you may bring 
in immunity by the backdoor, a kind 
of surreptitkms, condoning of funda­
mental wrongs. In view of this, and 
in view of what you yourself describ­
ed once as ‘constitutional dictator­
ship', I felt I could get some more 
words from you based on your judi­
cial undertsanding of the thing. Af- 
terall, this kind of omnibus provision,* 
any act done under a proclamation, 
should not be there in the legisla­
tion ..........

SHRI SETALVAD: The clause
should be made more clear as to 
what is intended to be covered. It 
should cover what is directeiMQ be 
done by the proclamation and nothing 
more. If it is sought to include things 
far removed from the proclamation it 
is a matter of great concern. That is 
what I feel about i t

SHRI H. N MUKERJEE: Your ad­
vice would be to clarify this thing.

SHRI SETALVAD: Undoubtedly.

SHRI H. N. MUKERJEE: Thank
you.

MR. CHAIRMAN: We thank you
very much and we are grateful to 
you for affording us this second op­
portunity to cross-examine you.

SHRI SETALVAD: T have tried to 
do m y best I hope I have helped 
hon. Members, Thank you:

(The Witness then withdrew)
(THE COMMITTEE THEN 

ADJOURNED).
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