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SECRETARIAT
Shri M. C. Chawla—Deputy Secretary.

WiTNesses EXAMINED .

L Indian Produce Association, Calcutta

Spokesmen:

Shri V. S. Agarwal,
Shri R. S. Sharma.

IL Supreme Court Bar Association, New Delhi

Spokesman:

Shri Sardar Bahadur Saharya.

1. Indian Produce Association, Calcutta
Spokesmen;

Shri V. S. Agarwal .
Shri R. S. Sharma.

(Witnesses were called in and they
took their seats)

MR. CHAIRMAN: Direction 58 issu-
ed by the Speaker reads as follows:

“Where witnesses appear before g
Committee to give evidence, the
Chairman shall make it clear to the
witnesses that their evidence shall be
treated as public and is liable to be
published, unless they specifically
desire that all or any part of the evi-
dence given by them is to be treated
as confidential. It shall, however, be
explained to the witnesses that even
though they might desire their evi-
dence to be treated as confidential
such evidence ig liable to be made
available to the members of Parlia-
ment.”.

We have received your memoran-
dum, signed by Mr, Rastogi. 1 have
gone through it and I find that it is &
very helpful memorandum. You have
referred to the whole Bill in “your
memorandum. . The .last pagagraph
containjng an extract from the appeal
of the' viee-chantetlors’ ahid’ so oh' was
ratiist butstde the ssope.ol:shs BilL

If in addition to what you have stat-
ed in your memorandum you would
like to say something, you may do so.

SHRI V. S. AGARWAL: Ag far as
I am concerned, I would like to take
up first, item 11 (o). I am referring
to page 3 of the memorandum. This

clause provides immunity to Govern-

ment against liability for any claim
arising out of malicious defamation,
prosscution or malicioug arrest, It is
maialy on this that we have to say
something. We agree that the gov-
ernment and the officers have duties
under which they are bound to arrest
people. Sometimes they have to pub-
licise things which are against the citi-
zens, and if all these are done in the
interest of the State as such-or in a
bonafide way, then it is something
which we have te ~oncede to the gov-
ernment and its ofticers, But we do
not understand the words—in fact, we
were :surprised—"malicioug prosecu-
tion”. The Government has, ag it is,
very wide powers. mut are we guing
to give powers to the Government for

Wl -things. maliciously? Tbe. (iov-
‘ernment is expected to use the big

machinery, money, publicity, the



wers of arrest, T, dn
‘maliclously. * ﬁ: }{m’xgun
to Government, Parhament has 1o
nrike a balance between the nght. of
‘the Government and the rights o¢ the
eitizens. As long as the citizen does
anyhing which is his du'y or which s
his right, then any of these malicious
actions should not be accepted or pro-
vided for for the Government. We
would not have gone into the details
of all these things, perhaps we would
not have no iced this phrase or sub-
clause, but for the fact that there have
been cases of grave misuse of powers
that the Government has. I would
like to say that under the D.LR. and
now under the P.D. Act, Government
hag powers which, I think, no other
democracy in the world has; although
ours is the biggest democracy, the older
democracies do not have or have not
enjoyed such powers to arrest which
our Government had under the D.LR,
and which it has now under the P.D.
Act. Even if we accept this principle
that because we are not a very old
democracy, our Government need guch
powers, I would like to say, and I
would say that with sorrow, that these
powers have been gravely misused
often—these powers of arrest, defama-
tion, etc. Defama ion may be at a
higher stage, but the powers of arrest
are given or allowed to officers even at
sufficiently junior level. If a Parlia-
mentary Committee were appointed,
then it would find that there are innu-
merable cases when these arrests have
been made for personal vendetta or
because of some unacceptable demands
or for political reasons. I represent
the foodgrain trade. They have been
used against the people of foodgrain
trade because the food si uation went
out of control as it would if there is
a very big scarcity; many times these
powers have been used against those
people. This has been done sometimes
to enable the Govt. to say that the gov-
ernment has done something; whether
that something is right or wrong,
momentarily the government feels that
it hag done something to quieten the
‘opposition. My humble request is this.
If the government has to use these

{qr purposes_of State, for genuine. rep-

sons, then it is alright, but if it has
{0 use these for malicious reasons, then
I do not know where the liberty of the
citizen lies, what ig the difference be-
tween a democracy and a dictatorship,
1 would like to mention that in two or
three cases recently decided, within a
span of the last two or three months,
by the Supreme Court, two pc=ople
separately from Bihar were released
By the Supreme Court and they said
that if people have to be arrested like

“this under the P.D. Act, then the liber-

ty of the citizen of India is in grave
jeopardy. At present the law provides
tha: the person who is a victim of such
arrest can go and flle a suit for wrong-
ful detention. That provision itself
acts many timeg as a bar for the offi-
cers and the governments from taking
actions which are not justified. My
fear is that, if these provisions are
accepted by Parliament, then the gov-
ernments and the government servants
will have a much greater handle to
take actions against c¢'tizens which are
not justified and which, it taken to
court of law as at present, would re-
ceive very strong comments from the
courts and perhaps result in some com-
pensations being awarded.

The third point, which I do no! un-
derstand and which is not very clear
to me, is that the government takes
the responsibility for any of its govw-
ernment servants if any ac ion is rati-
fied by the government. If, for exam-
ple, a case has been prepared against
a citizen by the police and on the file
the government finds that the case is
good and it ratifies i‘, but later on it
is found that the facts that were men-
tioned on the file are not correct, then
whose liability will tha: be? I am not
very clear about that. Will it be the
liability of the officer who prepared it
or will be the liability of the govern-
ment?

SHRI SRINTBAS MISHRA: Before
we proceed asking questions, I would
like to make a submission. We had
requested the Ministry to supply us
with a note on how far the present Bill
neh to modlfy the prenut hw ceens



SHRI BHATIA: We have already
supplied.

~SHRI SRINIBAS MISHRA: You
Ahave not supplied us anything regard-
ing the liability of the government ser-
vants, how far is the government ser-
vant liable for gction in tort. Govern-
ment and government servants are two
separate things. If the government is
not liable for malicious prosecution,
will the government servant be liable?
The Committee has to be known the
_position about law. If the government
.servant is liable, the government may
.not be liable.. But somebody must be
liable. We must have a note on that.

SHRI R. S. SHARMA: What is most
important for the Members of Parlia-
ment to consider is that what has been
provided in the Bill takes away every
‘right that the people had been enjoy-
ing even during the British regime; all
those rights which we were enjoying
even during the British regime are be-
ing taken away. Is it proper to take
‘away these existing rights? Instead
of giving some more rights against
government servants, they are taking
away the existing rights. The effect of
the provisions of this Bill ig this.
Whatever rights the citizens have
against the government and the gov-
ernment servants are being taken away
under the guise of immunity provided
-t0 the government,

SHRI BHATIA: Here this Bill is re-
stricted to government’s liability in
tort. Whatever liability attached to
-government servants previously, will
attach to them even now. What we
are making clear here ig to what ex-
tent the government s liable for
the tortious acts committed by its em-
ployees but not in respect of sovereign
functions; the Supreme Court has
held recently that government is
not liable in tort for its sovereign
duties. This Bill does not touch about
government gervants at all; that ig not
‘within the scope of this Bill. Whatever
servants previously, aftach to them

even now, Here this relates to Gov-
ernment only. We are not saying any-
thing about government servants. I do
not know why you are dragging gov-
ernment servants when there is no
mention here about them.

SHRI R. S. SHARMA: Please see
page 2, clause 3; sub-clause (ii):

“While acting beyond the course
of his employment if the act consti-
tuting the tort was done by the em-
ployee or agent on behalf of the
Government and ig ratified by the
Government....”

Here they are granted immunity....

SHRI BHATIA: Please read the Bill
carefully. What isg the law at present?
If an act is done outside the scope of
employment, then Government is not
liable. Now we have gone a step fur-
ther. Here we have said that in case
government ratifies that act, the gov-
ernment will be liable.

SHRI SRINIBAS MISHRA: So far
as the members of the Committee are
concerned, we should know about the
position of government servants, We
should know the law regarding the lia-
bility of government servants in torts.
In some cases, if the government ser-
vant is immune, the government
should be made liable.. ..

SHRI BHATIA: If the government
servant is not liable, how can the gov-
ernment be liable for that? Obviously,
if my agent is not liable, I cannot be
liable. ...

MR. CHAIRMAN: I think, we can
discuss this point among ourselves later
on. Now let us take the points raised
by the witness,

SHRI R. S. SHARMA: Somewhere
in the Bil], there should be a clause to
the effect that nothing in this Act will
work to the prejudice of the citizens,

of the rights that they held before the
.passing, of this Act. I think that in the
law on contempt of court it has been

drafted. On the same amalogy, I sug-



gest that one clause should be added
that nothing in this Bill will work to
the prejudice of the rights of the citi-
zens that were available before the
passing of thig Act.

SHRI SHRI CHAND GOYAL: If any
citizen is maliciously prosecuted or
arrested by any Government official at
the instance of the Government and
afier his honourable acquittal if he
wants to approach a civil court and
file a suit against that officer, what is
the present position? Does he implead
the Government in that suit so that the
liability of paying damages is on the
Government servant as well as on the
officer?

SHRI R. S. SHARMA: The line of
demarcation between when a Govern-
ment official is acting in the course of
employment and outside the course of
employment is so thin that no citizen
can get any damage against the gov-
ernment official. I think in 99 per
cent of the cases, he can never get any
damage from the government official.
I he impleads government as a party
it is quite possible that he may get it.

SHRI SHRI CHAND GOYAL: By the
addition of clause 11(O) the position
will be to the disadvantage of the citi-
zen. After the passing of this Act, a
citizen will not be able to proceed
against the Government and the Gov-
ernment will not be fastened with any
liability.... That will be the position.

SHRI V. S. AGARWAL: That is our
apprehension.

SHR] SHRI CHAND GOYAL: Are
you suggesting that clause 11(O)
should be deleted in order to ensure
the rights of the citizen so that it does
not form part of the saving clause?

SHRI V. S. AGARWAL: That, I

think, is a very clear position. That

will leave no ground for confusion and
the Government will know where they
stand and the citizen will ah._)‘ know
where he stands, '

SHRI SHRI CHAND GOYAL: You
have suggested in your memorandum
that this Bill should not be an am-
eénding Bill because no law at the
moment exists with regard to the
Government’s liability in {ort and
therefore you suggest that this should
in fact be a codifying law rather than
an amending law.

SHRI V. S. AGARWAL: Yes,

SHRI SHRI CHAND GOYAL: What
is the position at the moment? May
I know whether there is some law
existing at the moment? Though in
other statutes there may not be any
law as such dealing with the Govern-
ment’s liability in tort there is cer-
tainly a law at the moment in various
statutes which deal with the subject.

SHRI V. S. AGARWAL: There are
the case lawsg and judicial decisiona
and the British laws are also there.

SHRI R. S. SHARMA: At the pre-
sent moment, the position is that there
is no statutory law, but the rights of’
the citizens are governed by judicial
decisions and the case law. The posi-
tion is quite clear. The British Par-
liament passed the Crown Proceed-
ings Act in 1947. Before that, in
India there was no law but after 1947,
in England they had passed a statu-
tory law where the Government’s la-
bility is defined in clear terms, and
we are mostly following the British
laws. So, at the moment, the position
is that our Acts are also governed by
those statutes.

SHRI HIRA VALLABHA TRI-
PATHI: In that cage, would you like-
that the law as it is should continue
to remain as it is? Or do you like
that there should be some amend-
ments? At the same time, you have.
also stated that certain things have
to be amended. Which one of these
things do you want?

SHRI R, S. SHARMA; If an amend-
ment is to be made, it must be.in
favour of granting more rights to the:
citizens, because the laws were made
during the British regime when we:



had ‘no:fundame,.al rights. But now
tha' we are having so many rights, 1
think that if we want to amend the
law we must amend it in a manner
that i gives the citizens more righuw.

SHRI HIRA VALLABHA TRI-
PATHI: It would not be wrong to say
that the law is to be amended; not
codified only.

SHRI R. S. SHARMA: In that res-
pect, it is right.

SHRI HAJARNAVIS: According to
my understanding of the British
Crown Proceedings Act, it is nol a
matter of substance but a matter of
form only. It is not true that a sub-
ject who had suffered damages from
the Crown did not have any remedy.
All that he had to do was to file a
suit or petition which went to the
At orney-General and  the latter
wrote there that it is justiciable or
not. The whole thing was litigakle
and justifiable as if it was an ordi-
nary civil suit, So, the difference, as
my colleague would be able to say,
was merely a form, not of substance.
In the Constitution of ours, is that
principle applicable? In England,
the King could not be sued because
it was his cour: and the King could
not be sued in his own court, but
here as the President is created by
the Constitution itseif and the cour s
are created by the Constitution itself,
ig tha: principle applicable at all
here? The Crown Proceedings Act
was merely to convert the petition of
right into a suit. It did not give the
right to claim as tort that which was
not tort before. I would like to have
a clarification on this.

SHRI R. S. SHARMA: It has been
said that from the point of view of
citizen’s rights, what the citizens en-
joyed before, that right will not be
taken away bv this attempt at codifl-
cation. But from the explanation
given by the officers, it is seen that
previously the law was, it the acts of
Government servants are not rectitied
by the Government. then the Govern-
ment was not liable, ‘but now, after

codification, there will be an improve.
ment. and if the Act will be redrafted,
the Government will be liable, and
from the point of view the rights of
citizens t'at certainly is an improve=
ment. What ijs your opinion about jt?

SHRI V. S. AGARWAL: 1f the Gov-
ernment takes the responsibility, the
citizen does stand a better chance.

SHRI R. S. SHARMA: You referred
to a Supreme Court judgment where
the judge observed that there is no
gort of citizen's frecedom left in this
country. Can you quote that case?

SHRI V. S. AGARWAL: I did not
make such a sweeping statement.
There js one case I remember—Pat-
wari vs. the State of Bihar.

SHRI R. S. SHARMA: Was it a
tortious liability?

SHR! V. S. AGARWAL: It was &
case of detention under the P.D. Act.
F.ghting a case against Government is
a very expensive thing, but now after
the Supreme Court judgment, if a
man has got the courage and means,
he can file a case against Government.
But if the Government is saved by
this clause that even for malicious
arrest, they will not be responsible,
he will no: be able to file a case.

SHRI HAJARNAVIS: Why ig it
that the laudable principle that the
principal is liable for a tort committed
by the servant if i: is within the scope
of his authority not appiied to the
Government vis-a-vis Government
gervant?

.SHRI V. S. AGARWAL: A police
officer is expected to arrest @ person
against whom he has got a warrant.
1f the person -offers no opposition, to
my m:nd the police officer is not en-
titled to give him a beating. if the
policeman gives him a beating ‘when
there is.no resistance, to my mind it
will be the police officer who is res-
ponsible because he is doing something
which is not necessary in carrying out
his dutles.



SHRI HAJARNAVIS: Does the
Government’s responsibility depend
upon subsequent ratification or does
it depend upon merely the question of
fact to be decided viz.,, was it an act
in the course of employment or not?
Is there any difference between Gove
ernment vis-a2-vis Government ser-
vant and privale emp.oyer vis-a-vis
private employee?

SHRI V. S. AGARWAL: As far as I
can understand, if a Government ser-
vant does things as he is expected to
do within his limits, Government is
liable.

SHRI T. M. SHETH: You said Gov-
ernment should be liable for malicious
arrest and malicious prosecution. I
would like you to remember that
Government will not ask anybody to
prosecu e g person maliciously. There-
fore, it will be the act of the Govern-
ment servant and not the Govern-
ment. Government requires its ser-
vants to do things in a bona fide man-
ner. It does not require that the ser-
vant should malicious'y arrest or pro-
secute somebody. If there is malici-
ous prosecution or arrest, i‘ is not in
the course of discharge of his duties
as a Government gervant. That is
what is contemplated here.

SHRI V. S. AGARWAL: If the Gov-
ernment is not expected to act mali-
ciously there is no need to provide
immunity to Government for malicious
arrest or malicious prosecutjon,

SHRI T. M. SHETH: Government
actg through its servants. It may not
intend to act maliciously, but its ser-
vants may. To meet that contingency,
this provision is made.

SHRI R. S. SHARMA: A Govern-
ment servant cannot prosecute any-
body without Government sanctiun.
iIn actual practice, there can be no
malicious prosecution by a Govern-
ment servant,

SHRI V. S, AGARWAL: An officer
can arrest a citizen, but jt is the Gov-
ernment which .
police officer cannot prosecute, He
will need the help of the public prose-
cutor for that. o '

-

MR. CHAIRMAN: It 13 not a Quess
tion of prosecution. I. is only a case
of a suit being filed. Anybody caa
do it. In most cases it is the private
citizen. It is not the Government
which will be prosecuting,

SHRI V. S. AGARWAL: If the Gov-
srnment cannot do any such malicious
act, why provide immunity to the
Government for such things?

SHRI M. P. SHUKLA: Government
does not act as an individual. It acts
a.cording to the rules, laws and pro-
cedures. If any Governmen. gervant
misuses that law or procedure, then
he should be responsible and not the
Government,

SHRI R, S SHARMA: Any prose-
cution launched against =n officer will
be defended by the Government. It
is done at State expense through the
Public Prosecutor. Then, how can the
Government come and s2y ‘you have
prosecuted him maliciously” as if the
officer is not part of the Government?

SHRI M. P. SHUKLA: According to
you it is wel]l nigh impossible for any
party to prove maliciousness against
the Government.

SHRI S. KANDAPPAN: In the last
judgment of the Supreme Court, which
prompted thig Bill, there is a refer-
ence to sovereign and non-sovereign
functiong of the Government. Do you
think that a clear demarcation is pos-
sible between them or is there a possi-
bility of the non-sovereign functions
becoming sovereign functions?

SHRI V. S. AGARWAL: That is a
matter which I will leave to the courts.
of this country which enjoy almost

universal respect for their fairness
and judiciousness.
SHRI R. S. SHARMA: Sovereign

functions or actg of the State have
been explained as acts concerning
alieng or those who are not citizens of
this country or acts like declaration of
war. Courts have interpreted these
acts ag acts of State. Acts of the State
means those acts which relate to peo-’
ple who are not citizeng of this couns
try. Government can declare war of -
ded] with the citizens of ‘other coun-



tries in any manner they like. Those
people have no right against the Gov-
ernment. But, a8 regards the citizens
of thig country the Government hus no
immunity.

SHRI SRINIBAS MISHRA: There
are clearly demarcated views on the
1aw of torts. One is that Government
is not at all liable—the Crown can
commit no wrong and the Crown can-
not be sued in its own court. The
other is that government will be liable
as an ordinary individual. In be-
tween, there are two views. One is
that Government will not be ligble
while exercising its sovereign rights.
The fourth is that the Government
will be liable even while exercising
its sovereign rights when the public
ia benefited at the expense of the in-
dividual. To which one of these
views do you subscribe?

SHRI V. S. AGARWAL: I would
liké to say that there is a distinction
between the individual and the coun-
try as such. I do not subscribe to the
view that government can do no
wrong. It is very much (different
from the maxim that the king can do
no wrong, because the king does noth-
ing by himself. That may be true in
our case about the President of the
country. He does most of the things
on the advice of the Government. So,
the action of the President will not
be liable far such acts in a court of
law. I subscribe to the view that the
Government in its action stands on
an equal footing with the citizen. 1
subsgcribe to the view that in a demo-
cracy the ruler and the ruled have the
same rights. Government is given
certain powers because it does certain
things on behalf of the entire citizens
of this country. But, even in such
cases, if the Government acts wrong-
ly, the other partieg or citizens should
bave equal rights to take the govern-
ment to task. There are two other
pending Bills on this subject- -Lokpal
Bill and Lok Ayukt Bill. I would
subscribe to the view taken therein
that the government has the same
-right as any adult citizen of the
country, That is my conception of
democracy. I do not agree to the

maxim that government does mno
wrong; it does wrong and, therefore,
we are here to tell you that it ghould
not be allowed these powers.

SHRI SRINIBAS MISHRA: In the
Raliya Ram case in Rajasthan, the
police took gold from him sealed it and
kept it in the Malkhana from where
it wag stolen. After his release,
Raliya Ram filed g suit in the Sup-
reme Court to recover the price of the
gold from the Government. The
court held that he cannot recover it
because it was a sovereign act of the
Government. Do you think that there
should be some provision in the Bill
to enable persons like Raliya Ram to
recover the gold or its price from the
Government?

SHRI V. S. AGARWAL: If the
gold originally belonged to him. I
would say that as an ordinary citizen
he should have that right.

MR. CHAIRMAN: But the Govern-
ment has not taken that gold. Some
man carried it away to Pakistan.

SHRI V. S. AGARWAL: It is be-
cause of the negligence of the Gov-
ernment.

SHRI BRLJ BHUSHAN LAL: Why
do you object to clause 82 The Gov-
ernment can take the same plea which
the citizen is taking.

SHRI V. S. AGARWAL: I wil
withdraw the objection. But I would
like to give the genesis for this, I
can sue the government for any
claimg only up to one year. But the
Government can sue me for 60 years.
I can sue another citizen within three
years but I cannot sue the Govern-
ment within three years. So, i; we
accept the theory of equal rights,
then the government should have
equal rights. Since the government
have overriding rights over the citi-
zen gt present, this wag a sort of at-
tempt to get even with the Govern-
ment. But I would say that I agree
that this is putting a premium on
the inefl!t:lem:{:,f t;i the goven;m.eux;t
departments; e government suf-
fiers, then we suffer.  Therefore, I
would like them to be as efficlent a8

possible. -



SHRI R. 8. SHARMA: On page 7,
line 15 there seems to be some mis-
take because in clause 11(i) (ii) it is
said “a member of a police force; or”,
Perhaps the semi-colon is redundent,
Because, if you separate the police
force from those “whose duty it is to
preserve Dpeace”, then this paragraph
wil]l become jndependent.

“SHRT _ C. ACHUTHA MENON:
Apart from the police force, there
may be other kinds of public servants
who may have certain functions to
perform. This will cover them.

SHRI R, S. SHARMA: In regard to
members of the police force also
these qualifications would apply.

SHRI BHATIA: It is not running
along with ‘place’. That is a full
para.

' SHRI R. S. SHARMA: But, as it is,
it would not apply. The semi-colon
should be deleted.

SHRI BHATIA: No; it i3 not neces-
sary to delete it.

SHRI KRISHAN KANT: I ask you
whether you are satisfied with this

construction, whether this construc-
tion is correct.

SHRI R. S. SHARMA: It is wholly
incorrect. It is the most defective
drafting; it vitally affects the mean-
ing of the paragraph; it should be
recast. (i) and (ii) should be joined
into one.

SHRI HAJARNAVIS: Let me first
know where exactly is the semi-colon,
You are challengmg the draft. My
experience is that the draftsmen that
we have are some of the best people.

SHRI R. S. SHARMA: This is on
page 7, line 18,

SHR] BHATIA: The full para will
cover both (i) and (ii).

SHRI R, S. SHARMA: I think you
should delete the semi-colon.

. SHRI BHATIA: If “for the preven-
tion or suppression....... .’ had rum
along wi'h ‘place’, then what you say
is correct. But here it is a separate
para and it covers both (i). and (ii).
Otherwise, it will run along with
‘place’. But as it is a separate para
it covers both.

SHRI R. S. SHARMA: If it covers
both, then I have no objection.

MR, CHAIRMAN: That i all
Thank you very much.
" (The witnesses then withdrew)

e ———

2. Supreme Court Bar Association, New Delhi:—
Spokesman: Shri Sardar Bahadur Saharya,

(Witness was called in and he took his
seat)

' MR. CHAIRMAN: Direction 58 is-
iped by the Speaker reads as follows:

. “Where witnesseg appear before
-.a Committee to give evidence,
the Chairman shall make it cleer
.40 the witnesses that their evid-
-ence shall be treated -as publie
and is liable to be published un-
less they specifically desire that:
alloranyportotthaevulem
dvenbythemistpbetreatedu
, confidentjal. It shall, however, be .
a:uphi.ned to. the witnesses that
' "even though they. might desire
their evidence to be treated as
eunﬁdénthl such evidence 13 1a-

ble to be made available to the
Members of Parliament.”

Apart from the memorandum that
you have sent, if you would ke ®
add anything else, you may do so.

SHRI SAHARYA: With your per-
mission, I would like to say a few
words before coming to the clauses of
the Bill, because I think it is‘necessary
to be clear in my mind as to what
according to my suggestion should be
the policy of the statute, because cur
comments on the clauseg are in the
Hight of that policy as we consider to
‘be. As everybody is aware, the matter
was referred to the Law Oommin!on
and the Law Commission has already
given some suggestiong after consider-

Ing the laws in various countries such

‘s England, France, United States,



Austrafia, etc. The Law Comnmfission
foung the existing position in  the
Engiish law as not satisfactory for
our purposes. They seem to prefer
the system ia the French law. The
English system starts from the
theory that the King can do no wrong.
As aga'nst this the French theory is
that the State is an honest person and
this seems to have found favour with
the Law Commission. They have not
said that they prefer the French
theory in so many words; but that
seems to be their inclipation. There-
fore, I suggest that our law should be
more or less on the lines of the
Frehch law. They consider the State
as a colective body of citizens and
i? one citizen suffers an injury on ac-
count of an act of the rest of the
citizens throuzh the Government or
its officers it is for the rest of us to
share that burden. On the one hand
we -shou'd not fritter away public
funds by paying comvpensation on
sentimental grou~ds; at the same time
the law should make the others share
the burden of the injured party, un-
less some dominating interest of the
State requires somsth'ng contrary to
be done, I shall now proceed to the
clauses.

SHRI HAJARNAVIS: There dre:
three aspects which have to be kebt:

separate, namely. whether a suit
would lie against the State; se-
cond'y, whether there is a ceuse of
ct'on i- the sense that the act com-
31 ineq 6f'is'a tort. actionable wrong
anq thirdly, whether there is any
differenca betWween a tort committed
by the State and a tort committed by
@ prvate person. These three things
should be kept separste.

In England no suit lies against the
King or King's servantg for tort be-
eiuse the king could not be sued In
his own court. Butthereislillla
remetty:' only the form differs. A
‘person can present a petition to the
‘Attornéy General and on a fiat being
dM the' rhatter may be tried as if it
was a suit before the King’s Bench.

o, the d erence is merely one of
th%.  Here, ever sinde the P&O

Io

case, it has been ruled by the Higly
Courts and the Privy Counci] that a
suit does lie against the Secretary of
State. The President who represents
the executive power of the Union and
the Governor who represents the exe-
cutive power of the State and the
Counrt—al] are creatures of the Con-
stitution and derive their authority
from one document. Is there any
docétrinal basis for a distinction that
the President and the Governor can-
not be a defendant in the court Is
there any justification for importing
that kind of doctrine in our Consti-
tution? Of course this question re-
quires examination in greater detail
and he may reply afterwards, if he
80 chooses.

SRI SAHARYA: If I may attempt
an answer offhand, the question
breaks into two parts—whether we
should have the right to sue or whe-
ther we should have the old English
law—Petition of Right and the Crown
giving re'ief i, his discretion, Se-
condly, if a suit l'es, who is to be
suved? Now. it appears that it will
be good enough if the State is sued
ag is the case now, not necessarily
tha Governor. Then -the question
arises, in what cases the State can be
sued. But there are severa] cases in
which cause of action arose against
the State and the State was sued. In
the Engl'sh J]aw also, the Crown Pro-
ceedings Act has solved one difficulty
and the English law has opened the
dvor 1ot filing a suft against the State;
1 456 not know in what form they db
it.

Theé Law :Commission -has sald’ that
we might liberalise our approach: to
the courts even when the State is
concerned. They have mentioned
some' exceptions also, 7 think the ‘first
part of the questiom has been ans-

SHRT HAJARNAVIS: Do
think that the torts against the
shou'd’ be limited and confined t6 a
fewcas!duscdmpareatotorts Mﬂ:e
private persone? .
SHRT SAHARQA ould.



vidual, If a State hurts somebody he
should be entitled to claim damages
from the State except where the lar-
ger interests of the people demand
otherwise, That seems {0 be the gene-
ral policy behind the Bill.

SHRI HAJARNAVIS: I venture to
think that the rule against the king
dbeing sued in a court was not der.v-
ed very much from the doctrine that
the king can do no wrong—which has
its counterpart in the constitutional
respons bility of the min sters—but
from the rule that the king could not
be sued in his own court. But this
is a matter which can be debated.

MR, CHAIRMAN: You can now

procecd with what you wanted to
say. Shri Saharya: I wanted to pro-
ceed with the clauses. I have made a
suggestion with -regard to clause
3(a) (i'). The liability of the Gov-
ernment should not depend upon the
Government’s ratfication of the act,

. SHRI BRIJ BHUSHAN LAL:
Clause 3(a) (1) says: “while acting in
the coursé of his employment:
Wwhereas clause 3(a) (ii) says “while
#¢ting beyond the course of his em-
ployment”: Js there no difference
Between the two? There is no need
for any ratfication in the case of (i)
Wwhereas there ig necessity for ratifi-
eition in the case of (ii).

SHRI SAHARYA 1 agree that there
h difference between (i) angd (ii). An
cer is apponted to do a certain
work He performg that duty thhout
gny further d'rection of instruction
from  the Government, He js func-
in thé course of his employ-

?)ent From all hu acts, if a tort re-
#its, the Government is 1'able. There
is no dispute about that, and we have
Miade no'cotnments on clause 1. There
@ity a'b bé & contingenéy where the
Government officess, not fudcﬂonmg
i the capdetty for which Hé I8 ‘apé
w[nted—t‘ms will not be within the
oburse- ol hily ethployment—3 aiked 6
& sohe@thth@ on behalf of the Gov-
érhment. It hie 15 directed to do some:
@7 o bekalf of the Goverriment, 1
ﬂbitmulsnétbpénwhhhw
sy No* NS doks  smietlimy €€
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thé instance of the Government,
either on orders or through instruc-
tions, then there should be no need.
for further ratificat.on.

MR. CHAIRMAN: Without instrue-
tions, he does certain public acts im.
the interests of the public beyond the
scope of h's employment wh ch Gov-
ernment did not contemplate in his.
employment; that needs ratification.

SHRI SAHARYA: May I read the
second sentence on clause 3(a) (:f)
from our comme-ts? It reads:

“Of course, if the employee or
agent does the act without ins-
tructions of the Government to
do the act, he should not be con-
sidered to be doing it on behalf
of the Government.”

SHRI M. YUNUS SALEEM: Is
there any distinction between none
sovereign functions and the sovereign
functions of the Government?

SHRI SAHARYA: No, Sir.

SHRI M. YUNUS SALEEM: Now-
where does such a dist'nction exists;
are you aware of it? I hope you are
gware of the opinion of the judges in
a leading case in the Supreme
Cdurt—Vidyarthi and Ralia Ram
cases. One case was disposed of by
Justice Sinha, and the other by the-
Chiet Justice; one is of the op'nion
that such a distinction no longer ex-
ists, The other is of the opinion thdt
this distinction still holds good. What
is your opinion?

SHRI SAHARYA: I am aware of
t.hemes,andxhave:otthecub
héere.

SHR! M. YUNUS SALEEM: You
refmember those points which receiv-
od serious consideration.

SHRI SAHARYA: May I refer to
the secotid c2se? The position was-
this. As T understang the case, thé
Supreme Court was comidering n
both these cases what the law ‘s’ until
the Parlfament has made a law as.
e~vsageq by article 300 of the Cohs
stttution. The Parliament making &
Bw which i§ envisaged by article 308
&1 th@' Constitition. The Suprethty-



Court was considering what the po-
siton is without Parliament having
<enacted what the law on the subject
is. They had to go back then to see
what it was. The liability according
to article 300 was this: that the Gov-
ernment will be liable in cases in
which it was before the Constitution
came into force. Then they had to go
back to the Act of 1935 and that also
referred them back to the earlier
constitutional position. So much so
‘that they had to go back to the posi-
tion obtaining at the time of the East
India Company, and on the basis of
the pos'tion which ex’stedq at that
time, they had to come to the con-
clusion that regarding the sovereign
acts of the State there was no right
to sue the State. That is the conclu-
sion they have come to on the basis of
the position as it existed at the time
of the Fast Ind’a Company because
the Parliament has at no time in the
meantime given an indication to the
contrary.

_ In the same judgment, Their Lord-
ships have suggested that it does not
.seem to be a very satisfactory state
of affairs and it is t'me that a proper
law was enacted on th's subject. That
s why 1 take it that the Bill in 1963
was presented but that lapsed and it is
now before Parliament again. There-
fore. the distinction is certainly there
in the decis'on of the Supreme Court.
Ithonthebasuofﬂielawwhlch
existeq at the time of the East India
Company which, the Supreme Court
has now sugested, needs to be alter-
ed in the light of the present situa-
tion, ] take it that the Bil] is intend-
ed to ajter that position.

Therefore, in my respectful submis-
rion, the question is this. What i3 the

. law we should now have? My sub-
mission is that now in the law which
We propose to make, we ghould have
no distinction between sovereign acts
and non-sovereign acts. We may de-
fine the activity. If the activity is
- & commercial activity, even though an
act is committed by the sovereign
authority, you should treat it ag a
-Qommereial setivity and consider the
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damages to be. given on that basis. If
it is a sovereign act in the sense thut
our defence forces, stationed some-
where, have to take certain action—
some thing happens in cennectiom
with their activity, when tanks have
to be run, when aeroplaneg have to
fly in defence of the country—and if
the sovereign functiong of the State
require certa‘n action to be taken, and
if that results in tort, the position
may be different.

SHI HAJARNAYVIS: Now that the
functions of the Government are ex-
panding and running into each other,
and in the P&O case, according te
the judgment of Sir Barnes Peacock,
there was a distinction between com~
mercial activity and sovereign acts,
can we have a clear concept as to
what are called sovereign functions?

SHRI SAHARYA: In my submis-
sion, we need not consider now what
are sovereign acts and what are not.
Parliament is gong to make a law
in which they are making seversl
clauses in which they can provide in
which case the thing ghould be ratified
and in which case it may not be. On
that ground, in my humble submission,
it may not be necessary to consider
what are sovereign functions and
what are not. You may also lay down
in whatever language you like the
cases in which the States will be
liable.

SHRI SHRI CHAND GOYAL: Vou
have suggested that this should not
be made dependent on ratification by
the Government. 1f a Government
servant is doing something not in the
course of employment but otherwise,
then it should not be made dependen!
on ratification.

aentmnhurry if -3 -may say 90. Take
a.Government servant who is utll’
employed in some particular job, For
instance there is a medical efficer.-Heo
has to attend on the pet'ents in the
haspital, Ia an emergency he can-be
Stked -t0- do. something and if some®
tort results, -then it should not uk'
ratification.-by the Qovernmest.



SHRI SHRI CHAND GOYAL: Don't
you think that it will be covered by
the categories of acts which are being
committed in the course of employ-
ment?

SHRI SAHARYA: I think the posi-
tion is slightly different. “In the
course of employment” means if a
doctor is appointed in a hospital, he
is doing something in the discharge of
his duties ag such.

SHRI BHATIA: Even if he is asked
to do something else by the Govern-
ment that comes in the course of em-
ployment. Under the conditions of
service, we are asked to do what
should not probably be done. What
is the position then?

SHRI KRISHAN KANT: But a
doctor has got to do some specialised
work, he has to be an expert; it is
expert'se that is required. Your job
is different, You can be changed
from place to place.

SHRI SRINIBAS MISRA: Do you
think that the clause on ratification
will create difficulties for the plain-
tiff while iling a suit for damages, be-
cause he may not be aware of the
ratification, whether it is ratified by
the Government or not. Will it create
difficulties in filing a suit and recover-
ing the damages?

SHRi SAHARYA: The question of
ratification is a wider question. I look
at it this way. If an incident has hap-
pened and if you expect ratification
after the happening of the incident,
that wil] create difficulties in the way
of the plaintiff.

MR, CHAIRMAN: If a person is
acting in the course of employment
Government's liability for tort is
established, If he is acting beyond
the course of his employment, Gov-
e'rmont’s liability is not established
unless it is ratified by Government.

SHRI SAHARYA: If the ratification
is expected to be before the incident
resulting in tort happens, I have no
objection. '

3085 L.S.—2.
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SHRI SHRI CHAND GOYAL: Rati-

fication is subsequent act; it cannot
precede.

SHRI SAHARYA: 1In that case it
will every time depend on the will
of the Government as to whether it
should be ratifieq or not.

SHRI S, KANDAPAAN: When a
particular employee is not acting as
instructedq by the Government, but in
his own capacity as an individua] and
it results in a tort, what is the neces-
sity for ratification at all? If he acts
on behalf of Government, he should
be treated as acting in the course of
employment.

SHRI H, V. TRIPATHI: We are here
to know the viewpoints of the wit-
ness. We can discuss these !‘atters
amongst ourselves afterwards.

MR. CHAIRMAN: The doctrine of
ratification should be made clear, Let
the Law Secretary read out the law.

SHRI BHATIA: I am reading from
Salmond on Torts:

“Ratification: If one person
commits a tort while acting on be-
half of another, but without his
authority, and that other subse-
quently ratifies and assents to the
act 80 done, he thereby becomes
responsible for it, just as if he
had given g precedent authority
for its commission. When an ille-
gal act done by one person on
behalf of another but without his
authority would have been legal
had it been done with his autho-
rity, it becomes legal ab initin
if he subsequently ratifies it. An
Act may be thus justified by rati-
fication, even after the commence-
ment of an action against the
agent; but the ratification must
in all cases have taken place at
a time when the principal still re-
tained the power of lawfully
authorising the act to be done.
The following conditions must be
fulfilled:

(1) The wrongful act must have
been done on behalf of the princi-



pal. No man can ratify an act
which was done not on his be-
half of the doer himself, In the
case of contracts, it has been de-
cided that there can be no ratifi-
cation unless the agent not
merely contracts on behalf of the
principal, but also avows that in-
tention at the time. Possibly the
same rule applies in torts also.
But the necessary avowal need
not .be expressed in words, but
may sufficiently appear from the
conduct of the parties and the
facts of the case. It cannot be
necessary for ‘@ railway official
who arrests a passenger for de-
frauding the railway company to
state in terms that he does so on
behalf of the company.”

So, two or three things are clear.
The act must be done on behalf of
another., If it is done on behalf of
himself, the question of ratification
does not arise, Secondly, even if he
does the act on behalf of another but
he is not authorised by that another
person, then also the other person
cannot be liable for the tort unless
that act is ratified, That is what has
been provided in this Bill

SHRI SAHARYA.: [ do not dispute
that the Government servants must
be protected when they are acting
tona fide. But here that is not the
question. The question is how far a
third person is entitled to proceed
agairst the Government. This is with
respect to the third party, anq a
category which fall under clause (1).
One category is acting within the
course of employment. Thiere is ‘a
different category, persons who are
acting on behalf of the government;
not in the course of employment. If
that category does something and a
tort has aricen, then what happens?
If there is no difference between the
two, then | have no comments to
make. But if the categaries are dif-
ferent, as envisaged in the clause,
then something should be providedq for
persons acting on behalf of Govern-
ment.
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"ernment to

MR. CHAIRMAN: If the govern-
ment does not ratify that act, the per-
son who has suffered gets precious
little out of the person who had done
that act. So, if the government rati-
fieg it he gains by it,

SHRI SAHARYA: But if it is made
conditional, government will not
ratify it, May I give a crude ex-
ample to explain my point? I ask
my driver to park my car. He goes
and parks it on a slope. I did not
ask him to park it on the slope. He
says he has parked it on the slope
because there is good shade there. He
says that, gives me the key ang goes
away, After half an hour the car has
rolled down ang killed a child. This
is“an :act which I have ratified before
the incident has happened ang I
should be liable. But if you ask me
to ratify after the child hag been run
over, it may be difficult to get any
ratification.

MR. CHAIRMAN: You want gov-
be liable in tort even
without ratification of that act?

SHRI SAHARYA: Yes, if the act
is done on behalf of or at the instance
of the Government.

SHRI H. V. TRIPATHI: Do you
mean to say that there should be a
presumption against the government
that it has been ratified by a Govern-
ment employee or is it your idea that
every act done by the government
officia] should be considereq as done
in the normal course of duty and the
presumption should be against the
government?

SHRI SAHARYA: No, I am not
saying that. A Government Servant
may be doing certain things of his own
for which he alone should be respon-
sihle.

SHRI SHRI CHAND GOYAL: In
the instance you have quoted if the
driver comes and informs you that he
has parked the car on the slope and
you do not direct him to remove the
car from the slope, it is presumed
that you have ratified his act. But



you have suggesteq in your memo-
randum that if the act is being ‘done
at the instance of the government,
then it should not be made depend-
ent on ratification,

SHRI SAHARYA: If for instance,
I have told the driver to park the
car on the slope, np ratification is
needed.

SHRI SHRI CHAND GOYAL: Don't
you think that it would be very diffi-
cult for the plaintiff to establish whe-
ther the act has been actually ratified
or not because it was only in your
mind?

SHRI SAHARYA: That is precisely
the difficulty I am pointing out.

SHRI SHRI CHAND GOYAL: You
have softeneq it by saying that if it
is done at the instance of the gov-
ernment, it is al]l right. You have
made a wise suggestion. But then
you say that if it ig done at the ins-
tance of the ‘government, then it
should not be made dependent on rati-
fication. Would it not be very difficult
for the plaintiff to establigh whether
it was done at the instance of the
government or otherwise?

SHR] SAHARYA: I am proceeding
on the assumption that the plaintiff
is' able to establish in court that it
hag been done on behalf of the Gov-
ernment which act ultimately resulted
in tort. Then the plaintiff should not
be asked further to establish that the
act has been ratifieq by the govern-
ment.

MR. CHAIRMAN: I think you have
made your point very clearly.
SHR{ SAHARYA: Clause 3 reads:

“Subject to the provisions of
this Act, the Government shall
be liable in respect of any tort.....

(b) committed by an independent
contractor employed by the
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Government or any of his
servants or workmen in do-
ing the act contracted to be
done for the Government in
any of the following cases
(and in no others), namely:

(i) where the Government as-
sumes contro] of the act
contracted to be done by
the independent con-
tractor;”

If the Government assumes control
of that act which has been contracted
to be done by the contractor, then
what remains of the contractor? He
is off the scene.

SHRI M. YUNUS SALEEM: Do
you mean to say that by simply as-
suming contro] the relationship of the
principal and the agency has been
terminated?

SHRI SAHARYA: If the Govern-
ment has assumed control of that act
which the contractor has been eng-
aged to do, then the Government is
directly on the scene and the contrac-
tor has nothing to do with it. There
is no necessity of mentioning that
government is liable.

SHRI SHRI CHAND GOYAL: What
do you mean "%y ‘assumption of con-
trol’?

SHRI SAHARYA: I am trying to
understand what ‘assumption of con-
trol’ means. If the Government has
assumed control of that act which
was contracted to be done by the
contractor. then it is not a case of
liability ¢ the contractor but of the
Gaovernment. It.is clear. Ag I nave
suggested in my note, there can.be
various types of situations, various
types of contracts, which an independ-
ent contractor may be askeq to un-
dertake. There are varioug stages at
which the principal may come into



the picture either to contro] the
action of the contractor or along with
him,

Now, the one type of cases can be
the turn-key contract. For example,
the contractor has been given a con-
tract to construct a building for the
secretariat and he has been told what
kind of building is wanted and every-
thing has been settled. The Govern-
ment keeps out of it. The contractor
builds the whole thing and says, “The
building is complete and you now take
charge of it”, Then, the Engineer
goes and examines the buildin,g and
finds it all right according to the con-
tract.

This I will call a turn-key contract
where the Government will become
liable only when they have assumed
charge of the building. TUpto that
time, it was the contractor who was
responsible if something happened.
Before the building is taken over by
the Government, it is the contractor’s
responsibility, The Government does
not come in.

Now, I come to the second type of
cases. Suppose I give an order to the
contractor saying, “You have to make
this building with this materia]l for
the roof”. I give him the material far
the roof. He is not free to choose his
material. The contrator may tell me,
“Look here, with this material, the
roo? will not stand for more than six
months: it will fall down”. I say, “It
is none of your business. 1 want this
material to be used”. He says, “All
right”. Here is a case where the
contractor has not got the complete
contro] of what he is going to do.

MR. CHAIRMAN: Then, he is not
an independent contractor.

SHRI SAHARYA: He is independ-
ent contractor according to the defl-
nition here, If the roof falls against
which he has warned me, 1 will be
responsible and not the contractor
alone, The contractor may be res-
ponsible for those who are buried un-
der the roof if it falls But the con-
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tractor wil] certainly say, “I had
warned you this roof will not stay
here with this material. You did not
let me have the material of my choice.
So, you have controlled, to some ex-
tent, my act in this matter”. If the
Government has control to some ex-
tent on the ocontractor’'s activity in
performing the contract, to that ex-
tent, I submit, the Government should
take the responsibility.

So, this language, if I may say so,
is vague.

SHRI BHATIA: This is the langu-
age which has been used by the Law
Commission. If the employer exer-
cises the control, it assumes the con-
trol, then he is liable, That ig what
I have provided. If you have better
language to suggest, I will be very
happy. '

SHR]I] SAHARYA:
you assume control.

SHRI BHATIA: To simply say it is
vague, it does not help the matter.
You suggest some better language.

SHRI SAHARYA: To the extent
that the Government has control or
the stage at which the Government
has acquired control of the part of the
contracted thing, the Government
should be liable, I would say, to the
extent the Government has control
over the contract being performed by
him,

To the extent

SHR] KRISHAN KANT: It does
not make anything. If you want, you
can send the amendment later on,

SHRI SAHARYA: Yes.

I may explain from this point of
view the third type of cases. For
example, take the case of the building
for the secretariat. There are so
many things to be done inside the
building. I£ you want to inaugurate
the bui'ding at the end of July, you
may say, “You give us the inside of
the puilding cleared of all the things
by the end of March so that we will
call the carpenters to start making
furniture, etc. You can go on plaster-



ing the building from outside.” Now,
in order to inaugurate it on a parti-
cular date, he js to hand it over to you
the inside of the bui!ding, all clean,
at the end of March. After the Gov-
ernment has taken over the inside of
the building, if anything happens, so
far as and to the extent to which,
they have taken charge the Govern-
ment is liable. For the rest of the
building, the contractor is still operat-
ing. Therefore, I say, it is not enough
to say, when the Government assumes
control of the act contracted to be
done, because in this kind of a case it
will be @t severa] stages that the
Government wil' 'be assuming control
of the various parts of the act con-
tracted to be done. My submission is
that the statute should provide for
the extent or the stage at which the
Government has taken it over.

SHRI BHATIA: The Law Commis-
gion has put this language.

SHRI KRISHAN KANT: We may
agree to some changes. But you must
give us the proper language.

SHRI SAHARYA: Then, I come to
clause 3(b)(ii):

“Where the Government has
authorised or ratified the act of
the independent contractor alleged
to constitute the tort;”

It is same thing regarding ratifica-

tion. My remarks to earlier clause
will apply here. My submission 18
this. T have no objection to ratifica-

tion. But it must always precede the
event which has resulted in tort.

SHRI BHATIA: I am prepared to
remove this clause altogether,

SHRI SAHARYA: I would suggest
ratification of the act which has re-
sulted in a5 tort.

MR. CHAIRMAN: It cannot precede
the event.

SHRI SAHARYA: If it is to succeed
the tort, it wil] be difficult.

17

MR. CHAIRMAN: After the tort
proceedings in a court of law. .

SHRI SAHARYA: We have to con-
sider the position before a man goes
to the court because we have to see
what rights he has.

MR. CHAIRMAN: How will govern-
ment know that the man is going to
the court?

SHRI SAHARYA: I only wanted
this to be modifled a little . . .

SHRI BHATIA: You may indicate in
what form you would like it to be
modified.

SHRI SAHARYA: Yes,

Now I proceed to sub-clause (iii).
Sub-crause (iii) says:

“Where the act contracteq to be
done although lawful is of such
a nature that unless reasonable
care is taken, it is likely in the
ordinary course of events to cause
personal injury or damage to pro-
perty in the doing thereof and
such care has not been taken.”

By itself, the sub-clause is allright.
But then there is a proviso which says:

“Provided that the Government
shall not be liable urder this sub-
clause if there is an express stipu-
lation in the contract between the
Government and the independent
contractor that—

(a) reasonable care in the
doing of the act shall be taken
by the independent contractor
and not by the Government.”

Here I will stop. This proviso talks
of a contract between government and
an independent contractor. The gov-
ernment and the contractor can enter
into any contract between themselves,
but the third person should not be
expected to be bound by their con-
tract. Between themselves they may
agree that if any tort results in this



manner, the contractor will be liable;
it will be like an  jndemnity clause;
the contractor, may in every contract,
indemnify the government for any
loss on account of the default of the
contractor. But so .far as the injured
party is congerned, he should not be
restrained from recovering it from
anybody.

MR. CHAIRMAN: This provision
stipulates that the third party gets his
damages only from the independent
contractor.

SHRI SAHARYA: This is what it
says. My objection to that is this. If
you restrain a third party on account
of a contract between the government
and the contractor, that may amount
to denying him justice. The govern-
ment can always put a clause in the
contract. It is always possible for the
government to put in this clause in
every contract. That means that in
no case will the private person who
is injured be able to have recourse to
court against the government.

MR. CHAIRMAN: How does he

lose? He gets from the contractor,

SHRI SAHARYA: The contractor
may be a petty contractor. He may
be there today but may not be there
tomorrow. He is bound only to the
government; he is bound to indemnify
the government.

MR. CHAIRMAN: The third party
¢an go to the court and cite the con-
tractor as the person responsible.

SHRI SAHARYA: Suppose I am the
injured party and ‘A’ is the contractor
who is carrying out the work for gov-
ernment and ‘B’ the govt. is the
second defendant. Suppose I file a
suit against the contractor and :che
government. If this proviso remains,
the defendant ‘B’ will come and say,
“We have agreed that the government
will not be liable; so, you cannot sue
the government”. That is not a fair
proposition. It is at the most an in-
demnity clause between the govern-
ment and the contractor, by virtue of
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anie
the

which the government may be
to recover the damages from

‘contractor. But why should I be pre-

vented from claiming from the Gov-
ernment?

So, so far as the injured party is
concerned, should the statute say,
‘No, you cannot proceed against the
government because the government
and the contractor have agreed that
the contractor alone is lable’? Should
Parliament say so? I submit that the
Parliament should say: whatever is

the contract between themselves—the
, Contractor may indemnify the govern-

ment—if an individual citizen is in-
jured, he should be able to claim
damages from either.

MR. CHAIRMAN: But the act is
done by the contractor. The govern-
ment does not act; it only enters into
a contract with the contractor.

SHRI SAHARYA: We are dealing
with cases of independent contractors
who work on behalf of government.

MR. CHAIRMAN: But the act itself
is done by the contractor.

SHRI SAHARYA: The Bill seems to
cover the types of cases where govern-
ment may also be liable though the
act is done by the contractor. There-
fore, I am before the Committee on
this clause.

MR. CHAIRMAN: These are cases
in which you cannot go so far.

SHRI SHRI CHAND GOYAL: 1
think, the witness is suggesting dele-
tion of this proviso.

SHRI SAHARYA: I am suggesiing
only deletion of the proviso. The
question is what should be the policy
of the government. Should the in-
jured party be debarred from claim-
ing from the government although the
government may recover from the
contractor?

SHRI M. YUNUS SALEEM: The
Committee will give due consideration



to your suggestion.

SHRI BHATIA: In clause 3 (v) you ‘

want the deletion of the word ‘abso-
lute’. I think it is a drafting matter
and we can consider it.

SHRI SAHARYA: If it is the duty
‘of Government, then it need not be
an absolute duty.

SHRI BHATIA: What is the existing
position? Is it not absolute? I am
only reiterating the existing position
of law.

SHRI KRISHNA KANT: When it is
absolute even now, why do you want
to lessen the duty of Government?

“SHRI SAHARYA: I feel that if you
qualify the word ‘duty’ by the word
‘absolute’, it would mean reducing the
liability of Government to some ex-
tent.

SHRI BHATIA: I am only reiterat-
ing the present position.

SHRI SAHARYA: The word ‘abso-
lute’ duty, as I found in some English
decisions, really came in in this way.
There is a decided case which I can
show you afterwards. A party work-
ing in a factory where some wood was
being processed got injured by ‘a piece
of wood flying from the machine.
That party brought a suit against
Government. The case was put on
this basis that the injury had heen
caused to her on account of the
machine not having been kept in pro-
per order, because of which the piece
of wood had flown and hurt her. The
House of Lords decided that there was
a liability under the Factories Act—I
think it was the Factories Act—for
keeping the machine in such a condi-
tion that any person moving near it
would not be able to touch the
machine. The House of Lords said
that they had complied with  that
statutory law, and there was no abso-
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and " hurt:

lute liability for those people apart
from the statutory law to ensure that
nothing would fly -from the machine
somebody outside. ‘.

BN LR EERY TR
- The distinction made .there ., was
this. One is the statutory law under
which you cover the machine or keep
the machine in such a way that no
person wou!d be able to touch it
while walking near .the machine, The
House of Lords said that that duty
had been complied with; if they had
not complied with that, then com-
pensation could be claimed according
to law. Then, they said that there
was no absolute duty apart from that,
namely keeping the machine in such
a way that nothing would fly off
from it and hurt anybody; and,
therefore, the claim was disallowed.
If you want the same thing to hap-
pen here also, then you may put in
the word ‘absolute’.

SHRI KRISHNA KANT: You want
to lessen the liability of Government,
by omitting the word ‘absolute’.

SHRI SAHARYA: I want to in-
creased the liability of Government.
If you omit the word ‘absolute’, then
it means mere duty.

SHRI SRINIBAS MISHRA: Do ‘you
know of any legislation under which
Government have @absolute duty to
ensure safety?

SHRI SAHARYA: I cannot tell you
offhand.

SHRI BHATIA: In clause 3 (v) you
want the deletion of the word ab-
solute’. I think it is g drafting mat-
ter and we can consider it,

SHRI SAHARYA: It is the duty
of Government, then it need not be
an absolute duty.

SHRI BHATIA: What is the existing
position? Is it not absolute? I am
only reiterating the existing position
of law.



SHRI KRISHNA KANT: When it
is absolute even now, why do you
want to lessen the duty of Govern-
ment?

“'SHRI SAHARYA: I feel that if you
qualify the word ‘duty’ by the word
‘absolute’, it would mean reducing the

liability of Government to some ex-
ient.

SHRI BHATIA: I am only reiterat-
ing the present position.

SHRI SAHARYA: The word ‘abso-
lute’ duty, as I found in some English
decisions, really came in in this way.
There is a decided case which I ¢an
show you afterwards. A party work-
ing in a factory where some wood
Wwas being processed got injured by
a piece of wood flying from the
machine. That party brought a suit
against Government. The case Wwas
Put on this basis that the injury had
been caused to nin on account of the
machine not having been kept in pro-
per order, because of which the
piece of wood had flown and hurt
him. The House of Lords decided
that there was a liability under the
Factories Act—I think it was the
Factories Act—for keeping the
machine in such a condition that any
person moving near it would not be
able to  touch the machine, The
House of Lords said that they had
complied with that statutory law, and
there was no absolute limbility for
those people apart from the statutory
law to ensure that nothing would fly

from the machine and hurt somebody
outside.

The distinction made there was this.
One is the statutory law under which
you cover the machine or keep the
machine in such a way that no per-
son would be able to touch it while
walking near the machine. The
House of Lords said that that duty
had been complied with, if thev had
not complied with that, then compen-
sation could be claimed according to
law. Then, they said that there was
no absolute liability apart from that,
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namely keeping the machine in such
a way that nothing would fly off from
it and hurt anybody; and, therefore,
the claim was disallowed. If you
want the same thing to happen here

also, then you may put in the word
‘absolute’.

SHRI KRISHNA KANT: You want
to lessen the liability of Government,
by omitting the word ‘abso'ute’.

SHRI SAHARYA: I want to in-
crease the liability of Government. If
you omit the word ‘absolute’, then it
means mere duty.

SHRI SRINIBAS MISHRA: Do you
know of any legislation under which
Government have absolute duty to
ensure safety?

SHRI SAHARYA: I cannot tell you
offhand.

SHRI SRINIBAS MISHRA: Gcvern-
ment cannot ensure it; it is the duty
of the factory to ensure it.

MR. CHAIRMAN: I think the duty
of Government js emphasised by the
addition of the word ‘absolute’.

SHRI SAHARYA: In my respectful
submission, it means just the con-
trary, that is, the duty to maintain
it and to ensure safety is not by itself
enough to entail liability, but there
must be an absolute duty to entail
lfability.

MR. CHAIRMAN: You want jt to be
statutory duty?

SHRI SAHARYA: I would be satis-
fleq if the word ‘absolute’ is deleted.
The phrase ‘duty to ensure’ is quite
enough.

SHRI KRISHNA KANT: The exam-
ple that you have given shows that
the word ‘absolute’ is necessary here.

SHRI BHATIA: You are departing
even from the English 1aw.



SHR]I KRISHNA KANT: If the
word ‘abso'ute’ is not there, then
Government can escape the liability
saying that the duty is not absolute.
If the word ‘absolute’ is there, then
Government cannot escape their lia-
bility. So, I think it is better to re-
tain the word ‘absolute’.

SHRI BR1J BHUSAN LAL: In sub-
clause (v) towards the end the
phrase is ‘with that duty’. There, the
word ‘absolute’ is not there. So, why
are you emphasising the deletion of
the word ‘absolute’?

SHRI SAHARYA: It means the
same duty as ta'ked of earlier, that
is, absolute duty.

SHRI BRIJ BHUSAN LAL: Sup-
pose any ‘duty is imposed by the
Acts which are in force and nothing
new is going to be added. Then,
where jis the objection?

SHRI SAHARYA: Supposing under
a statute today there is an wbsolute
duty to do this, will Government be
absolved from the liability?

SHRI SHRI CHAND GOYAL: It
would not have any liability in that
case.

SHRI SAHARYA: In clause 4 I want
the word ‘by law’ at page 3, line 34
of the Bill to be deleted.

If there is any duty ‘attaching to
the ownership, possession or occupa-
tion or control of the property, it
should entail a liability. I do not
want the word ‘by law’ at any time
to be interpreted as if it was by sta-
tutory law. In my respectful submis-
sion, therefore, it would he safrr to
delete the words ‘by law’. and the
effect will be the same. If the words
‘by law’' are retained, then it may
raise some doubts sometime that ‘t
may mean statutory law. In that case.
unless the statute provides to that
effect, the liability will not be there.

SHRI BHATIA: Law means law
prevailing. Even the judgment of the
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Supreme Court is law under
Constitution.

the

SHRI SAHARYA: I am sure it is
80.

SHRI SRINIBAS MTISHRA: We
should say by law, custom usage.

SHRI BHATIA: May I quote to you
the relevant provision in the Crown
Proceedings Act of 1947? I am refcr-
ring to section 2 relating to the liap1:-
ities of the Crown under torts, which
provides that subject to the provisions
of that Act, the Crown shall be sub-
ject to all those liabilities to which
if it were a private individual or full
agent it would be subject.

Then, I come to the question
property. There, the provision is:

of

“In respect of any breach of
those duties which a person owes,
in respect of any breach of the
duties attached at common Jaw
to the ownership, occupation,
possession. . . .”,

SHRI SRINIBAS MISHRA: ‘Com-

mon law’ means usage and custom
also.

SHRI BHATIA: If you want {0 ¢X-
tend the difinition of the term “aw’ :0
what is stated in the Constitution,
and provide that law includes custom,
usage etc. we can consider that point.

SHRI KRISHNA KANT: If the
words are removed, is there any
harm?

SHRI BHATIA: Remcval is not

good. It will be enhancing our liability
in torts.

It may be by contract or it may
be by anything else. What I am say-
ing is that it should be by law. If
the apprehension is that law means
statutory law, then we can consider
whether we could define law as in
the Constitution, to  include custom
usage etc. But I am afraid we cannot
omit those words. (Folld. by R)



‘SHRI SAHARYA: ¢“By law” seems

to be putting a limit; it would be

more in keeping with the  British
statute if you remove the words ‘by
law’,

I shall now turn to the proviso in
clause 4. I want the following to be
substituted after the words ‘in res-
pect of any period .in the provjso:
“after the Government has acquired
know’edge of such vesting, and is not
prevented by reasons beyond its con-
trol from, in fact, taking posgession
or control of any such property, or

_entering into occupation thereof.”

Take the case of the evacuee pro-
perty which vests in the Government.
There may be some buildings in a
dilapidated condition. If it is left to
the Government to determine the
point of time from which they will
take the responsibility, they may
postpone the time until it suits them.
In the meantime, it may cause dam-
age to somebody. If a property vests
in Government, it is the duty of Gov-
ernment to look after it. There may
be some property, say in the eastern
border where the Government may
not be able to take charge of the
property. But in other cases, when
the Government knows about its
being vested with the property, it
should take the responsibility for the
safety of the persons who may be
hurt by it. The amendment I have
suggested would meet the objection
raised.

SHRI SRINIBAS MISHRA: Which
of these terms is wider—exercise
control over or having controi of.

SHRI SAHARYA: I think ‘having
control of’ is wider than ‘exercise con-
trol over I now turn to clause 10
which deals with exemptions. There
are two things here. One condition
is that at the time the thing suffer-
ed by that other person—whom we
shal] call B—he either is on  duty
as a member of the armed forces...
The second condition is this. Gov-
ernment certifies that B’s suffering
-that thing has been or will be treat-
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ed ®s attributable to service, . . . Let
me deal with sub-clause (b) first. If
a certificate issued by the Govern-
ment is produced, the suit will  not
lie; it will be dismissed. We do not
know here what injury may be caus-
ed to a person or what benefit he will
get under the scheme of the award.
In every case where injury is caused,
say, for instance in a factory or some-
where, the certificate should state
what he is going to get. Then the
court will be able to consider, in
awarding demages, if any pers.n was
injured, The effect of the present
language is, if the certificate doesnot
give the extent of benefit he is going
to get under the award, then the
court is precluded, merely on seeing
the certificate that he is going to get
some benefit, from  considering
whether he is entitled to anything
more than that or not. A certificate
will result in the dismissal of the
suit even if it is produced on the
last day; when the Government might
appear to be losing the case even in
appeal. The moment the certificate
is produced that he is going to get
the benefit of the measure, the suit
would be dismissed. That is one thing
about sub-clause (b) if the language
remrains as it is.

SHRI BHATIA: Are you aware of
any difficulty with regard to this, in
England?

SHRI SAHARYA: I am not aware
of any case, but I think since we
are framing our laws now, we might
consider what we would like to make
in the light of what I have pointed
out. This is regarding sub-clause (a).
If you read it along with the rest,
what do we find? Clause 10(1)(a)
reads like this:

“(a) at the time the thing is
suffered by that other person he
either is on duty as a member
of the armed forces of the Union
or as 2 member of the police force
or, though not on duty, is on any
land, premises, ship, aircraft or
vehicle for the time being used



for the purposes of the armed for-
ces of the Union, or,”.

and so on. Then, let me read sukb-
clause (3) on the next page, ~hith
says:

“The Government or an officer
authorigsed. by. the Government in
this. behalf, it satxsﬁed that it is
the fact—

(a) that a person was or was
not on any particular occasion
on duty as a member of .he
armed forces of the Union or
as a member of a police force;
or

(b) that at any particular
time any land, premises, ship,
aircraft, vehicle, equipment or
supplies was or wag not or
where or were not used for the
purposes of those forces or that
force,”—

Both these conditions are covered -

“may issue a certificate cer:ify-
ing that to be the fact; and any
such certificate shali, for the pur-
poses of this section, be conclu-
sive as to the fact which is cert:-
fied.”

Therefore, reading all these together,
it means that both these conditions
depend on a certificate from the
Government. Thus, under these two
clauses, if either of the certificates is
issued, the liability will not cntail,
and the court cannot do anything. The
certificates are left completely to the
discretion of the Government. Re-
garding liability also, the court will
not know how much the man is going
to get by award. So, I submit that
although this may be on the lines of
the English statute, still, this creates
a difficulty. In fact, I do not find in
the English gtatute anything ahout
clause 8,

SHRI BHATIA: Thers, the word is
“Admiralty”. Supposing that it is *“a
fact that a person was or was riot op
any particular occasion on duty ag a

member of the armed forces of the
Crown” etc., “may issue the certificate
certitym to the fact that any such
certxﬂcate shall for the purposes ot
this section be conclusive.” This sanc-
tion relates to the armed forces.

SHRI SAHARYA: The difficaity
which I.pointed out was beyond the
English statute. The Law Commis-
sion has recommended that the Eng-
lish law as it is not sufficient for our
own purposes. It is for you to con-
sider what law we should have. 1
think the language in which this Bili
is drafted in this clause will create
difficulty for the injured inasmuch as
this certificate will throw out the
suit at any stage. Therefore it is
that I have submitted my remarks in
relation to clause 10.

MR. CHAIRMAN: In your remarks,
I have not come across even one in-
stance where you have appreciated
the difficulty of the Government,

SHRI SAHARYA: If 1 may say so,
I am not talking as a lawyer, but as
a citizen, I am trying to assist the
legislature in making proper laws.
I appreciate the difficulty of the Gov-
ernment also.

Clause 12

I know there is a similar
clause in the English statute. But my
submission is this. This is a matter,
as the Supreme Court has said, which
can be traced back to the East Tndia
Company days. The first case was in
1962. At that time, it wag suggested
that the law should be modified and
some guidance should be given by the
legislature, A Bil] was introduced in
1965 ang it lapsed. This has come
up now. For pending cases vrhere
the parties have suffered already and
who may have already filed their suits
and are trying to get relief, if the
court feels that in view of the Jrovi-
sion which you have passed ultimately
the man is likely to get some relief,
why debar the man from getting it?
Therefore, I submit that this Act
should be retrospective.



SHRI SHRI CHAND GOYAL: Is it
the general policy to save the cases
which have already been institutec,
to determine and decide according to
the law under which they were ns:i-
tuted?

SHRI BHATIA: He says the
existing law might be more bene-
ficial,

SHRI SRINIBAS MISHRA; Have
you heard of Ralia Ram’s case in
Meerut? Do you think there should
be something in this Bill itself to
provide for some relief for such p:o0-
ple as Ralia Ram? Perhaps for thut
reason the Supreme Court suggested
that there should be some legislation
to provide for such cases.

SHRI SAHARYA: That case «as
decided against the party on account
of the act being of a sovereign nature.
The Head Constable misappropriated
the gold. He arrested somebody and
caught hold of the gold and then
misappropriated it and went away.
The court found great difficulty in re-
jecting the claim. They said that un-
like the case which arose in Rajas-
than—I do not want to go into the
details of it—here it was a direct,
sovereign act of the State, and there-
fore, the court felt that in view of the
position of the law which existed from
the time of the East India Company,
they could not grant relief. The
court said that it is time that we laid
down a proper law. If I may say
so, this is the law which is 210W
being made for meeting this kind of
cases.

SHRI KRISHAN KANT: The ques-
tion is, whether the present Biil as
has been drafted will give reliet to
such persons.

SHRI SAHARYA: 1 have made my
suggestions on the clauses of the
Bill. So far as I can see, the present
law makes no distinction between a
sovereign act and a non-sovereign act.
In a case like the one the hon, mem-
ber mentioned, the present law will
give relief.
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SHRI SRINIBAS MISHRA: In your
interpretation of clause 3(b)(1) have
you taken into consideration the de-
finition of “independent contractor”
given in clause 2(d)?

SHRI SAHARYA: Yes.

SHRI SRINIBAS MISHRA: Will you
agree if it is suggested that cases
coming under clause 3(b)(i) wiil no
longer be independent contractors ac-
cording to the definition, when Gev-
ernment assumes control?

SHRI SAHARYA: So far as the
definition is concerned, I read it as
telling us what the legislature con-
siders to be an independent contrac-
ior, i.e. “a person who contracts to
do an act for the Government “u: who
in doing the act is not under the or-
der or control of the Governmeni”.
This is the nature of the person with
whom Government has to deal. When
we come to clause 3(b) (i), we pro-
ceed to the subsequent events, after
the contract has been made with tnic
kind of person. When a tort occurs,
the question first of all will be, is he
an independent contractor? That
will be answered by reference to the
deflnition. Then the  subsequcn
question will be who is liable for the
tort? At that stage we come to sub-
clause (i) and we._ have to see ‘ho
is exercising control over his action
which has resulted in tort. I do not
see any clash between the two.

SHRI SRINIBAS MISHRA: I Gov-
ernment has assumed control, will
that contractor remain an independent
contractor according to that defini-
tion?

SHRI SAHARYA: Yes according to
me. It does not depend upon the hap-
pening of the event. First we have
to see whether he falls within the
definition of ‘independent contractor’.
Then, what happens under sub-clause
(i) is a different matter.

SHRI KRISHAN KANT: When
Government exercigses control, does
he remain an independent contractor?



SHRI SAHARYA: He was an in-
dependent contractor when the con-
tract was entered into. Then, as I
have suggested, Government gradual-
ly takes over the performance of the
contract or even part performance.

SHRI SRINIBAS MISHRA: There
is some misunderstanding in ieimino-
logy. It saya “assumes control of the
act”, Act means construction of the
building. When Government assumes
control of the construction work, will
the contractor remain independent?

SHRI SAHARYA: That was the
first difficulty I have pointed out in
my note. The language ig not clear.

SHRI SHRI CHAND GOYAL: Don’t
you think he will cease to be an in-
dependent contractor as soon as the
Government takes partial or full con-
trol of the act which is being done by
him?

SHRI SAHARYA: To the cxtent
Government is taking over control,
the eontractor’s responsibility ceases
to be exclusive and to that extent
Government must take responsibility.

SHRI BHATIA: How can you split
up control like that?

Suppose you remove this clause and
Government assumes control of any
nature. There js no independent con-
tractor.

SHRI SAHARYA: I do not agree.
In the example I gave, Government
takes control of the building at the
end of July. Government should be
responsible even  before July, when
they take control of part of the buili-
ing in March or April.

SHRI KRISHAN KANT: Wil' yon
send those amendments?

SHRI SAHARYA: Yes; I will pass
them on to the Lok Sabha Secre-
tariat.

SHRI SHRI CHAND GOYAIL:
Thank you. The committee has been
very much benefiteq by your eviden:ze.

SHRI SAHARYA: Thank you This
is an important work which the legis-
lature is doing and I am only trying
to assist.

(The witness then withdrew)

(The Committee then adjourned)
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SECRETARIAT
Shri M. C. Chawla—Deputy Secretary.
WITNESSES EXAMINED
Federation of All India Foodgrain Dealers’ Association, Delhi

Spokesman:

Shri Bhani Ram Gupta, Genl, Secretary, Foodgrain Dealers’ Association.

(The witness was called in)

MR. CHAIRMAN: Introduce

yourself.

WITNESS: I am Bhani Ram Gupta,
General Secretary, Federation of All
India Foodgrain Dealers’ Association.

MR. CHAIRMAN: Do you follow
English?

SHRI GUPTA: I would like to speak
in Hindi.

MR. CHAIRMAN: But you can
follow Epglish, I shall read out to
you the Direction of Speaker: “Where
witnesses appear before a Committee
to give evidence, the Chairman shall
make it clear to the witnesses that
their evidence shall be treated as
public and is liable to be published,
unless they specifically desire that all
or any part of the evidence tendered
by them is to be treated as confiden-
tial. It shall, however, be explained
to the witnesses that even though
they might desire their evidence to be
treated as confidential such evidence
is liable to be made available to the
members of Parliament” Do you
follow?

SHRI GUPTA: Yes. I like to speak
in Hindi.

MR, CHAIRMAN: You can gpeak
in Hindi.

SOME HON. MEMBERS: It is
better if he speaks in English, or at
least a translation is made into
English, so that we can follow,

MR, CHAIRMAN: He can speak in
Hindi, It may be translateq into
English,

ot e W@ gEew § fag owek
AT Argar °v & afy wew a9y R
AT @Y 99 graa § fafeoww & faar
% gfaad aff w s o T
T AHET TAY F AA Al
fox Iy #7 OFr s 7 & @
TR ¥ §Y A A1 ATl § |
e § amm 15 fog &1 gfew T
gt fear wiv dfsge 8 99 &
T A xEw feww 3 dW /T
FEH TT | TV FE A IAAT
dw & Wik wE 7 gfew Wk dfse
¥ faws fegad a5 o Fa
f& e femar amEI TART AT
e foar mar W & fear

W AEY a & W AR W
SHdvE fao SW Y ¥ 9w A T
TO% & wfwge e war afe g
W sradaet g8 faar mr 1wl
frge a9 @7 67 ¥ fo dto w@o
wae, Sifs gAR §ERw §, A
W gfew & frwar fem——ag ofs-
W FnE—F M TEEe &5
& afew gz gfew 3 & o7 6-7 A
¥ g faar B wronie Y g9
far | = avg A Teidw fedt
;g

St W Eha g%y ey
sred ¥ 9w A% fear w7

I ey s §
Jaq Fgr W

LU S
Oy At fear mar



o1 f6 qR weTEa § 3w et Ao W
X fawms o ofte AT @ e
Ia® 78 fear mar

ft 7 Jaw qTr ;. K guwar
g f& aag "y ¥ favaw Y @
g 1 ¥ 37 ¥ qga ear § f
N sygeqr fagus §F #r 1€ § SWY
FAHT AT AHAS § I T ST & AT AE
g 3! wRAS A A ™
T w7 UM FE@ET AT, TR qF
4 q@a |

Wl T owa § o
frae a8 & & @ frem &7 faer o
o & mar & a faferw weew §
s @w dk o fafatw g &
N TTEET § 9T I FHLA ER W
I X HANR EF | TW A ar
aar & fF S wEwr- ¥ ool S T
NG FAT ATEAT §, WAHET FAT
arear &, fewesy war angar § 99
Fgwa g | ag Tar & A S
g mATmaT @ &
W w1 wer §faw § sronm at
AftFw I oW wwAT | WA G
IFH q@r oA & I
Ht wg & FFar § ar gardy Sy fawl
g Tuwd # ag g @ Jem wR
W AT ¥ AU FTAQIRK TG FI
qHT |

st pam WA . WO 9g A
FamT § f& sRaw & e W
# & ol s TR g awaT g )

st e gwa wE oW few
oY qEfada FTT AR § 1 WA
ay & fe ot fafers e €7
g © 1w off AW ar wif
W gu-wae W@E faes o @ A
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Afaferet @ a1 SR @

SHRI SHRI CHAND GOYAL:
ATy AR % ag foer 3

“What the bill really aims at is to
nullify the effect of certain laws and
principles settled by the courts, to
the extent that they have equal
hold on a private citizen as well as
on the Government and its officers
in the matter of their liability under
Torts.”

T AOET 7T A R 6w N FwEA
gIud wafadt & wfew gfe
€ R W gy FIF 9@ & o @
ohw F1E 7 a1 gk FE AT A AVO K
mfew aod ot & gafea fer €,
T g ad @/ WX ag FIA AR
Y SgTeT qweteeg wfaq gemm ?

iy : fagaafiam g

ot S 27T M . TT T AN
%Y g¥ § 7 W faw @ W
11, ga-%amw =1 %1 ey
Clause 11,

this Act shall render the Govern-
ment liable in respect of:

Nothing contained in

(o) any claim arising out of defa.
mation, malicious . prosecution or
malicious arrest;

w ¥ wgr maT g R wTE aw i w
aE Ede F NE ferard ad foir



gt o% ferrm & ¥faw o Ao
sy a1 Heww Qe w1 qregw
o awm ¥ I AT oW ?
T FTE I S A Rasma Wt &
Wt wawt fedfle w1 fGar s @
A qIT A g ?

oY eq : FAAT A A E

oft QW o ATTIT7 TEWT - WA 7T ]
f& g wifeed & ardw & T,
g # gfaw snfead #1 § anfae fear
T ATEY AT WY gAY a8 & e
o Wi g antee fwar mar g 7

o Teq gfew sfeed W1
wHafwr § | afFm N gfem &
R wHard § S ¢ o wrg AT ow
urE, W & § I W A qrfAe

af e omar 0 fafedwd @
93 T ¥few & g G v §
#few ay § 1 d@ifer e
fodt A wEr ARy § @ @ N
W &G § | & &7 @ 99
¥l v § 1 gfew wfeac W

AN EFHGH @ &
arfae fwar s =nfgd

SHRI S. KANDAPPAN: Obviously
the v-itness would ijke the Bill not to
be passed because it would affect the
rights of the citizens. I would like
10 know from him supposing the Bill
is not passed and we have not yet
passed it . .

What was the position prevailing
now and before. In the two cases of
Vidyawati and Ralia Ram-—in one
case Government was held liable tor
tort and in the other case Government
was not held liable. Even there is a
point. That is a sort of anomaly. It
is quite likely that the citizens right
would be adversely affected even if
it is not passed. So, I would like to
know how the witness can hold the
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view that if the Bill is not passed, the
citizens right will be protected.

oft wex : st A 5H w1 AT
Frogr & 2Afegr & wrag A AT
F1 3% FieAw T g |

ot sfrrez AW 0 ST ¥ FA
T TATT TG ATAT | ST FT FATH
78 ? 5 oY mror Aoy wrA & 9w
A ¥ Jga wgfal & wfuwry wgf
Rl g o @ @ F aw & I
¥ g & I |

sty gt oaw A s
JEAFTY g W Haar ¥ fF g
gt sa, ofiw F:E, dww wdq
a% e §, 37 9T fedfy w7 @@
TR 1 X A i daer wf §
ey ST AT gAT & 1 TW
¥ gurar & 9w fedy sofefoaer &
faars w1 ferax o & § A
37 &1 AR famar e § A @y
TSy weft e WA A W
fafegmr o7 & dawi ¥ dfeqmre
g mgmlham g fr 9T & daar
¥ i et Tg a9 A g N
a1 qfss AR ax fefefasw &3, afea
9 & FEIAE W1 IT GEAT FT HAT
o sraT &0

dE FE F AgT qEaT 3T
# wawi ¥4 g, ot # g, oot &
gy, faeft & 53 ¥«w g, AwfwRgEA
g, T g, Afew oF ot ¥ F
a9 A& gk, §araErr & o faar
ATIgT ¥ Y ww g, 99 A gri
¥ fegwe qm fear, afar & & 9
goT, 98 § gear g A F fgwx
g fear | Ot g ¥ WR g



1o« forar o @1 & oF a<g ¥ fewew-
frg w1aw &) AT | IATRfCE T
¥ wig wif off fafeqw @, ™= @
a1 WA g1, fasraaa g1 ar srfefage
g, 9 & weaE grfem ey ¥
Wi wr @ § goim AT
g A ¥ T uro e 0E, S
& Ty € fr fafewrs & wee 8%
& &

SHRI S. KANDAPPAN: Courts are

not always upholding the rights of
citizens as is the case of Bhagwati.

MR. CHAIRMAN: There is no law
now. Courts will not be able to help.

st e fra ft g7 o™
JIeeT gWR € | EW Ig WA
t & wfefrges s o=t &G
I &1 N gen fafeawwr w1 M-
T A& T

MR. CHAIRMAN: There is one
point of view. Just now you said
‘Official” should be defined and it
should include all officials. Please
see clause 2 sub-section (b):

Any person who is a member of the
Defence Service or of a Civil Service
of the Union or of an All India Ser-
vice or holds any post connected with
Defence or any civil post in the Union
or a 'member of the Civil Service of
a State or holds any post under State.
Does it not cover the entire Govern-
ment? Does it satisfy you?

SHRI GUPTA: But they are gazet-
ted officers.

MR. CHAIRMAN: No.

ot Qo AT Tyt : WO woA
Rvewy § N weRewE IsTAT R
T HHT qg "Aaww § 5 defwew
0 o ¥ wE-w F A ardw &
€ § f =% wrw wwfar MW g &
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Wt gro Aatmm TV : gWRR
gfagw ¥ st sfewsr 20 & fomd
qar & fF 24 W2 & SgTQT WRT "
T <& 1 T, o g ¥ e
e Fre ¥ & fF 24 W2 ¥ sgmEr
7 @ o wwar 2 Wy dfawe &
qTHY 4w FET qTAT 2 | " St
oo qatar & s-10 few gwr fady
WAATH HT TG 9T, AT 98 FW AT =
T & JgT SELTHITE & AT 2|

st ey oTq IF FEA & |
T ®TF & AgT A I /1 FE wq &
T @M, 99 sl ¥ far wd

ST & T8 @ar |

SHRI M. NARAYAN REDDY: If
any police officer does irregularity, the
citizen has right to go to the Court
even as a tort & claim damages. By
keeping or including this Clause under
Section 11, any Act done by a mém-
ber of the Police which is not justified
under the Criminal Procedure Code,
normally powers vested in them,
become justifiable. Either since it
wag done bona fide or for any other
reason, such an act becomes justified.
The word ‘any act’ not in relation to
those matters which are under

Clause 2, so by putting semi colon the

object of that act is taken away from
Clause 2.



MR. CHAIRMAN: Some point was
raised here yesterday and it was
agreed that semi colon may be done
away with and Article 11 under H(i)
i&ii may become only one paragraph
and I think that has been more or
less agreed to by the Law Ministry.

SHRI M. NARAYAN REDDY: That
'may be done away with.

SHRI MENON: You were refering
to many cases in which the persons
were acquitted by the Court and you
told that person can sue for damages,
can you tell me where in such cases
the person concerned can not sue for
damages against an officer or Govern-
ment in which they succeeded or
what happened in the cases where
they were discharged.

T3 ;. wg qw fendwe v

¢ wife fen sgftdr 3o

4t dwad & ag fevdww & fau
gUEW ] | O gw @y T

S & ag w7 @ @R, Ew oA

g & e

ﬂz

i,

o TE Fr fendwe
I AT L T e e
¥ fog s A wiferw w7 @AY R
foer & oeffiisig oo w99 #T FATY
N Ffew F@ & 9 ™ T@ I
femrde 7@ § | N ag SewrwE
g AR T FY @R T F@ F 5w
) Ffe

14433

o
3

St O FIw AT - g ST
& aga et § a® 0 ww F =™
Y § #gr fr ag wrferlier a8t & ar
qq ¥ w57 ?
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§ o g iy AT ow fo® ¥ @ few
g w9 wr fedamm A avw I
RfmFAEN g a0
REEAT |

SHRI C. ACHUTHA MENON: What
Shri Kandappan has raised, I am
raising again. How can you say—
unless in some cases at least you have
sued the Government officers concern-
ed for damages and got damages—
that the existing law does not give
'more protection than what is contain-
ed in the Bill that is gsought to be
passed?

How can you say that?

W U T, T qOw ¥ fedr Wy
N #T BT FQ@ FCTOW | W
wfaFoa@fIm ¥ N W
T T | §g eiaw o W &
f& fo & @07 EHHGA A AT w0 § )
™ gHg AR g geeray g § afew
AT NI g W AW
e dfghmad & gt g &
Joq 72 ¥ dgel N sfewre sy
axr ¥ woar awar § fow & s
fegere o fig &

SHRI T. M. SHETH: Do you say
that persons affected don’t go to civil
court because they are not only afraid
of the officers—that is point number
one—Dbut if they go to the court, they
will get some damages because of the
structures passed by the courts. After
the passing of the Act they will not
be able to get that because of sub-
clause 11(0).



oft qon : fawr SwE 0

MR. CHAIRMAN: The object of the
Bill is to give protection to the
citizens. Before, there has been no
law on the subject. Even when you
go to the courts., they are not able
to help the citizen very much because
of absence of any law.

SHRI M. NARAYAN REDDY:
There was the common law. When
there is exercise of juridiction and
prosecutions are launched, the courts
invariably granted damages, unless it
is a sovereign act or something like
that.

MR. CHAIRMAN: This Bill does not
alter the present position.

SHRI SHRI CHAND GOYAL: Now
it is possible for a citizen to succeed
in the case of damages. But after the
passing of this piece of legislation this
will be a bar in their way.

SHRI M. NARAYAN REDDY:
Any Act of the State—this is a com-
prehensive term. Unless it is an act
in exercise of the sovereign function,
as defined by the Supreme Court—
till it is understood that it is an act
which was done in exercise of the
sovereign powers of the State, then
the other thing comes in. There are
these other sub-clauses. Sub-clause
(e) relates to emergency powers
taken during the emergency. Sub-
clause (f) is also justified, (g) also.
The controversy revolves round (i)
and (o). If they continue to be in
the Bill it alters the present
position. It not only does not
incorporate al] the recommendations
of the Law Commission but also very
much alters the present position of
law. The Government officey carnnot
indulge in defamation, malicious pro-
secution or malicious arrest under the
existing law.

MR. CHAIRMAN: Regarding 11(i)
and 11(o)—what is your opinion?
That is the point.

ot e 2 11 (5fY) W 11 (wrd)
%) g2 T ATy AN FTHY T AF -
ar g & w0

oft o : 11 (7€) F A EH
T T®T AdY &, I7 A & FAA -
fegfenr w0 E

ot qqes ¢ ofY gr, JreifaeT @ F1q
AT A |

st fto gwo W5 ¢ (w1f) H WY
T Q9 &1 FEEreT FTAT AMREQ |

SHRI M. NARAYAN REDDY: We
are giving sanctity to all the illegal
things. See Clause (f) under 11, They
used the word ‘Acts of judicial
nature’, You see that that gocs
without saying. Even though they
have put down specifically that the
acts of judicial’ nature are only
exempted, in regard to other officers
malicious arrests and malicious pro-
secutions may take place.

SHRI SHRI CHAND GOYAL: I
agree that this will certainly open
up floodgates for malicious p:oscou-
tions and malicious arrests.

MR. CHAIRMAN: We are oing to
discusg it tomorrow. We had a
little discussion on that,

SHRI KRISHAN KANT: The wit-
ness has given his view,

MR. CHAIRMAN: I agree that it is
capable of different interpretations.
Now, I want to ask you about clause
11(a) where it speaks of any act of
State which you say is very compre-
hensive. Supporting we say ‘any
act of State in the exercise of sove-
reign function’, will it satisfy your
point of view? Are the rest of the
provisions valid after that?

SHRI M. NARAYAN REDDY: The
rest of the portion in regard to proc-
lamation and prorogation ig all right.
But please see (j) where they have



specifically said about act of a judicial
nature. Normally speaking it was not
necessary.

MR. CHAIRMAN: Where have they
said about “Judicial nature’?

SHRI M, NARAYAN REDDY: 1In
sub-clause (j) they have taken care
to mention *. . to discharge any
responsibilities of a judicial nature
vested in him”. They have taken
sufficient care to define what kind of
responsibility will be discharged by
the judge or magistrate, Similarly,
with reference to arrest, prosecution
and defamation there should have
been some clearcut definition.

B

SHRI RAM SEWAK YADAV: That
we can discuss among ourselves, Let
us first hear the witness, if he had
anything to say.

MR. CHAIRMAN: Have you got
anything else to say?

SHRI GUPTA: I have nothing else
to add.

MR. CHAIRMAN: Thank you very
much.,

(The witness then withdrew).
(The Committee then adjourned)



MINUTES OF THE EVIDENCE GIVEN BEFORE THE JOINT COMMITTEE ON
THE GOVERNMENT (LIABILITY IN TORT) BILL, 1967

Saturday, the 8th October, 1968 at 10.00 hours.

PRESENT
Shri A. K. Sen—Chairman.

MEMBERS

Lok Sabha

. Shri N. C. Chatterjee

Shri Shri Chand Goyal

Shri S. Kandappan

Shri Brij Bhushan Lal

. Shri Baij Nath Kureel

. Shri Srinibas Mishra

. Shri H. N. Mukerjee

. Shri K. Narayana Rao

. Shri M. Narayan Reddy

. Shri Mohammad Yunus Saleem

. Shri A. T. Sarma

. Shri M. R. Sharma

. Shri Narayan Swaroop Sharma '
. Shri T. M. Sheth

. Shri Mudrika Sinha !
. Shri G. Visanathan, "

© oD W N

bt b et e b bk b
T OGN = O

Rajya Sabha H

18. Shri S. B. Bobey U

19. Shri Rama Bahadur Sinha .
20. Shri Gulam Haider Valimohmed Momin

21. Shri Krishan Kant

22. Shr1 Hira Valiabha Tripsthi

23. Shri M. H. Samuel

24. Shri Chakrapan: Shukla

25. Shri N. K. Shejwalkar i

26. Shri Balkrishna Gupta ,

27. Shri C. Achutha Menon o
28. Shri G. P. Somasundaram. i



LEGISLATIVE COUNSEL
1. Shri R. V. S. Peri-Sastri, Addl. Legislative Counsel, Legislative Deptt,

Ministry of Law.

2. Shri N. D. P. Namboodiripad, Jt. Secy. Legislative Department, Ministry

of Law.

3. Shri Subbarao, Attache, Legislative Department, Ministry of Law.

SECRETARIAT

Shri M. C. Chawla—Deputy Secretary.

WiITNESSEg EXAMINED

1. Railway Board (Ministry of Railway)— "
Shri K. C. Sood, Member (Engineering),
Shri Kasturi Rangan, Director-Establishment. . .

II. Ministry of Home Affairs—

‘Shri Uma Shankar, Joint Secretary.

III. Ministry of Commerce—

Shri H. K. Kochar, Joint Secretary.

IV. Ministry of Finance—

Shri S. S. Shiralkar, Addl. Secretary.

(The witnesses were called in and

they took their seats)

MR. CHAIRMAN: We have to move
a condolence resolution expressing
our sorrow at the passing away of
Shri Krishnamoorthy Rao. All of us
knew him, a very dear friend of all of
us. He discharged his functions as
Deputy Speaker with admirable
ability and impartiality. This is the
resolution 'which 1 put before you:
“This Committee place on record
their deep sense of sorrow over
the ©passing away of Shri S. V.
Krishnamoorthy Rao, fonmer
Deputy Speaker, Lok Sabha at New
Delhi yesterday morning.

The Com'mittee send their heart-
felt sympathies to the bereaved
family.”

i ptapose that we =ull stand up for
a minute.
{The Committee stood in silence for a
short while].
i also propose that you authorise

me to convey this resolution to his
family under my signature,

{

MR. CHAIRMAN: We have invited
representatives of different Min-
1stries to come and help us with
their views. The Members of the
Select Committee felt that it would
be better to have the representatives
of different Ministries appear before
the Committee so that there could be
exchange of views rather than deal
with their written opinions. I would
request Mr. K. C. Sood, Member
(Engineering), Railway Board to start
his discussion first. We would very
much appreciate his views on the Bill,
because Railways is very much con-
cerned, as it is a commercial concern,
which is generally liable for the
tort of Government gervants.

SHRI K. C. SOOD: Being a com-
mercial concern we are already pay-
ing compensation. In fact I am great-
1y concerned with this Bill. The first
thing T have to mention is about the
responsibility of the Railwavs as an
employer. A reading of the Bill gives
me an impression that employer alone
is responsible and not an employee
or agent or the independent con-
tractor, We would very much prefer



that there is collateral responsibility
because if an employee is negligent
or does a negligent act, he should not
have the feeling that he is not res-
ponsible and the employer alone is
responsible. Disciplinary action is
taken against persons doing that.
That is one thing.

MR. CHAIRMAN: For the moment
it is better to leave it to the Depart-
ment concerned to deal with the
delinquent officers departmentally or
take disciplinary action, rather than
putting it in the law. It is best to
say that the Government will be
liable, as we have stated here. But
this will be without prejudice to the
Government’s action, and the Govern-
ment is always entitled to take such
action as it may think necessary
against those officers on account of
whom it has suffered. I think it is
not proper to put it in the law,
because we are dealing with the
citizen’s rights. It is much better to
leave it as it is. I think the Home
Ministry, in consultation with the con-
cerned ministries, may make proper
rules for dealing with such delinquent

officers. It is not a deliberate com-
mission, Any Government servant
should be normally 1liable to the
Department.
SHRI SOOD: It is only for
negligence,

MR, CHAIRMAN: Negligence may
be deliberate; negligence may not be
deliberate. It is only the deliberate
negligence for which a departmental
officer may be held responsible, You
can only punish a government servant
for deliberate commission. You better
leave it to the department concerned.

If it is an independent contractor,
then the Department will not be liable.
It is only for the action of his em-
ployees in the course of their duty that
the master is liable.

SHRI SOOD: This Bill gives the im-
pression that an independent contractor
will also be liable.
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MR. CHAIRMAN: No. Wc have de-
fined it. You may look at section 2,
clause (a) in relation to an agent.
Read the definition of ‘agent’, And then
if you come to section 3(b), ie. in
relaticx to tort, you will find, ‘Pro-
vided that the Government shall not
be liable under this sub-clause, if
there is an express stipulation in the
contract between the Government
and the independent contractor”, and
then, “(b) the indepndent contractor
shall, and the Government shall not,
be liable for any personal injury or
any damage to property caused in the
doing of the act by the failure on the
part of the independent contractor to
take such care”.

He may have no money to answer
the claim for damages. He ‘may be of
no consequence. That's why it is
necessary. The Government will be
liable for tort only where the Govern-
ment has stipulated. ’

SHRI N. C. CHATTERJEE: An
independent contractor can never be
caught.

MR. CHAIRMAN: Some provision
should be made that where such
provision is inserted by the Govern-
ment relating to the Government's
liability, the Government should take
enough security.

SHRI SOOD: That, of course, is
always done.
MR. CHAIRMAN: Supposing a

citizen has to proceed against the con-
tractors, not against the Government,
in many a case the contractor may not
be able to answer the claim. It is the
feeling of 'many members of this
committee that a suitable policy of
insurance or other forms of security
should be taken from the contractors.

SHRI KRISHAN KANT: The Gov-
ernment may pay compensation re-
covered from the contractor.

MR. CHAIRMAN: If it is a policy
of insurance, it is better.. Otherwise
the Government will be faced agam
with several suits.



SHRI K. NARAYANA RAO: Mr.
G.od, what are the various situations
in which you engage an independent
contractor?

SHRI SOOD: Building of a bridge,
putting up a building, or the sinking
of a well, building of houses, etc.

SHRI SHRI CHAND GOYAL: I
suggest that the witnesses may first
express their views and then we may
raise our points.

MR. CHAIRMAN: That's right. That
is what I was going to suggest.

SHRI SOOD: The second thing I
would like to point out is that Gov-
ernment property should not be
attached. It has happened sometimes
that Government property has been
attached.

MR. CHAIRMAN: The law is that
two months’ time is always allowed
to the Government to pay. It is
always considered that the Govern-
ment machinery moves slowly. But it
has happened that in many cases not
months but years have lapsed.

SHRI SOOD: We have seen that a
locomotive is attached.

MR. CHAIRMAN: They have a
time of two months.

SHRI SOOD: We own land all over
the country. I am afraid I have not
been able to see anything in the Indian
Railways Act to deal with this situa-
tion. A trespasser may enter where
the land is not fenced, get injured
and may sue us. Even cattle graze
all over. Somebody flles a suit against
the Railways because the land has not
been fenced and cattle have been run
over.

MR. CHAIRMAN: The law is quite
clear; it iz only an invitee who can
hold the owner of the land or building
liable in tort. Invitees will know. If
you want to prevent trespassers from
coming and claiming damages, you
should put up notices at prominent
places warning that trespassers will
be prosecuted.
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SHRI SOOD: We do put up such:
notices at level crossings and so on..
But to do so all over the place is im-
possible—all along the 50,000km..
track.

MR. CHAIRMAN: A general notice
is enough. I think you should frame

. rules under the Railways Act for tbhis

purpose, making trespassing an

offence.
SHRI SOOD: Yes.

SHRI SHRI CHAND GOYAL: The.
independent contractor works for the
benefit of the Government. So far as
third parties are concerned, the entire
liability should be on the principal.
employer, that is on Government,
rather than on the independent con-
tractor. If Government feel that they
have to be reimbursed by the inde--
pendent contractor, it can deal with it
separately.

MR. CHAIRMAN: In law, the
primary reseponsibility is on the per-
son engaged as independent contractor..
If this is not done, he will be relieved
of all liability and he will never take
any care and precaution. The primary
liability must be on the man actually
executing the works. Therefore, I
am suggesting that Government should
be made liable to take appropriate:
security in the form of insurance
policy and 8o on 8o that the inde-
pendent contractor’s liability may be
properly answered.

SHRI KRISHAN KANT: Why?
Ultimately Government will recover.
from him,

MR. CHAIRMAN: It is very difficult
even for Government to prove. There
are various other things.

SHRI KRISHAN KANT: He works
as agent of Government.

MR. CHAIRMAN: Suppose a con-
tractor engaged on a building work
in your house commits tort by negli-
gence in not putting proper scaffold-
ing and a pedestrain who crosses is.



injured. You have engaged him nat as
servant but as independent contractor.
He has his own precautions to take.
His operations cannot be controlled
evory minute by Goverrment or the
employer.

SHRI SHRI CHAND GOYAL: 1In
«clause 3 (b) (ii), we have ‘where the
{Government has authorised or ratified
the act of the independent coniractar
alleged to constitute the tort’.

MR. CHAIRMAN: He has not said
anything on that. He may not
possibly have come prepared for this.

SHRI N. C. CHATTERJEE: It is an
important point which should be
answered.

SHRI SHRI CHAND GOYAL: Why
ratification is necessary, because after
commission of a tort, we cannot expect
any Government to ratify. Govern-
ment is likely to take a shield under
this. This may deprive third parties
of their right to recover damages
from the Government.

MR. CHAIRMAN: It is a legal
question which we can discuss amongst
ourselves. I have my own views
about it. Possibly all these clauses
about ratification may have to be
suitably clarified. Witness is hardly
capable of answering it. ‘This ig in
line with English legislation where
‘the Crown wes not liable in tort.
Nobody is liable ordinarily for the
tort committed by independent con-
‘tractors. Exceptions provided to thzt
immunity in tort committed by inde-
pendent contractors are now sought to
be suitably limited. One of the limi-
‘tations is mentioned here. For
instance, an independent contractor
‘has committed tort by injury to a
person by a particular scaffolding.
‘After that, he does not even rectity
1~at defect. In such a case, the person
who engages the independent con-
tractor will be liable. Let us discuss
it among ourselves.

SHRI SHRI CHAND GOYAL: Then
take the proviso following (iii). My
-appréhension is that Government will

include such g stipulaiion in every
contract.

MR. CHAIRMAN: I agree. We will
have to have suitable wsafeguards
agair.st that. I put it to witness. They
do not object to that.

SHRI SHRI CHAND GOYAL: Then
take item (v) of the proviso. Why this
reference to ‘absolute’?

MR. CHAIRMAN: Because in some
ca.2t  under the Factories Act and
various other things, there is an
absolute duty cast. All reasonable
care should be taken to avoid acci-
dents. This is a healthy provision
really in the interest of the citizen.

SHRI SHRI CHAND GOYAL: Why
make it ‘absolute’? Will not ‘duty’ be
enough? A

MR. CHAIRMAN: Where a Manager
has not taken enough precaution,
where there js an absolute duty for
fencing machineg etc. the Manager may
be liable; Government is also made
liable now as the employer of the
manager. This is a very healthy
provision.

SHRI KASTURI RANGAN: The
Limitation Act 1963 in part VII lays
down the period of limitation or suits
rclating to tort.

MR. CHAIRMAN: It is the same;
those principles will apply. There is
no amendment of that.

SHRI K. NARAYANA RAO: What
are the various remedies now avail-
able under the Railways Act for pil-
ferages and injuries caused to per-
sons?

SHRI SOOD: In the case of acci-
dents, certain compensation is required
to be paid to the passengers who
were injured in the accident. In the
case of freight booked, if the damage
takes place on the way, certain com-
pensation is required to be paid to the
person who has booked the freight.
These things are covered by the Indian
Railways Act.



MR. CHAIRMAN: I think the law is
quite clear. In the case of railways
and other common carriers, the
principle of Reg Ipsa Liquatur applieg.
Unless the contrary is proved, negli-
gence is assumed ang in all such cases
the Railway has to prove the contrary.
About pilferage and other things the
law is clear.

SHRI K. NARAYANA RAO: In
awarding damages the court has to
take into consideration whether any
other payments are to be made under
any other law,

MR. CHAIRMAN: But pilferage is
not tort; it is by a third party. The
railways will be liable if a railway
servant commits pilferage and that is
covered under clause 3. Take for
instance a worker in a workshop who
has got compensation under the Work-
man’s compensation Act. That compen-
sation should be taken into account
before awarding damages. Are there
any 'more questions to be asked from
the Railways? I find none. Now, the
Home Ministry. Have you any
comments?

SHRI UMA SHANKAR: We have ns
comments to offer from the Ministry
of Home Affairs.

SHRI KRISHNA KANT: I shall

refer to clause 3 which says:

“While acting in the courge of his
employment; “or (ii) while acting
beyond the course of his
employment R

Now, take the specific instance of
what happened in the CPWD office.
The Superintendent of Police was
there. The policemen went into the
office.  Some persons are plain
clothes. Now, the SP says: we told
them not to go in but they have gone.
Suppose, the SP does not ratify the
action done by the ASI or the
constable, what are we to do?

MR. CHAIRMAN: The question of
ratification is irrelevant where an
act is done in the course of the duty.
Law ig cleal. The employer is liable.
You have given a clear case. Whoever

has committed tort by beating up
people, if he could not justify the
beating by the necessity of self-
defence or preservation of law and
order, will be liable in tort and the
Government will be liable. No Gov-
ernment upholds unlawful acts done
by its officers. Nobody has a dtuy to
commit tort.

SHRI KRISHNA KANT: Sub-clause
(ii) says:

“While acting beyond the course
of his employment if the act consti-
tuting the tort was done by the
employee or agent on behd!® of the
Government and is ratified by the
Government”,

MR. CHAIRMAN: That js different.
Supposing he is going home on a
bicycle. A policeman has duty hours
from 10 to 4 P.M. He is going home
on a bicycle after 4 O’clock. In the
course of his journey he knocks down
somebody with his cycle and injures
the man. The tort is committed by a
Government employee outside the
course of his duty. The question is
this. When will the Government be
liable in such cases?

SHRI KRISHAN KANT: The point
is this. Suppose, an act is done be-
yond the course of employment, you
say that the Government will never
ratify the act, in which case this rati-
fication will be hindering the adminis-
tration of justice to the citizens of
the country.

MR, CHAIRMAN: We will have to
think about it. You remember in the
very beginning, I told hon. Members
;cthat we have to think suitably about

SHRI KRISHAN KANT: I thought
that the Ministry of Home Affairs
would say something about it. If they
think that they wil] ratify we will
know.

MR. CHAIRMAN: I do not think
any Government will ratify it, unless
there is a conflict of ideologies bet-
ween one Government and another,



SHRI KOCHAR: I want one clari-
fication, Wil] the Government be
involved if one of its employees in
connivance with somebody else does

something which he ought not to have
done?

MR. CHAIRMAN: It would be tort.
Connivance is as much an act of tort
ag direct tort, Instead of assaulting
someone not employed, another man
is made to assault him. It would be
equally attracted by tort.

SHRI KOCHAR: So, as I under-

stand, there is no question of ratifica-
tion.

SHRI M. YUNUS SALEEM: It will
be a matter between the emloyer and
the employee. If it goes to the Gov-
ernment it will be the responsibility
of the Government. Otherwise, it

will be the direct responsibility of the
other man.

MR, CHAIRMAN: It will be only
academic, I personally feel that no
Government is going to ratify any-
thing, On the contrary, this might
possibly open the loophole for conten-
ding that this was outside the scope of
employees’ duty. In every case, the
Government wil] take a decision.

SHRI KRISHAN KANT: I would
like to refer to clause 11(i) which

says:

“Nothing contained in this Act
shall render the Government liable
in respect of—

(i) any act done by—(i) a
member of a police force; or

(ii) a public servant whose duty
it is preserve peace and order
in any area or place or who
is engaged in guard, sentry,
patrol, watch and ward  or
other similar duty in relation

to any area or place...... "

So, the CPWD incident will again
become relevant here,

MR. CHAIRMAN: Let us not refer to
it now. It is under investigation,

SHRI KRISHAN KANT:; The
clause goes on to say:

“for the prevention or suppre-
ssion of a breach of the peace, or
a disturbance of the public tran-
qQuillity, or a riot, or an affray, or
for the prevention of any offences
against public property.”

If the Bill is passed as such, then
RO enquiry can be held in such a case
as has happeneq in Delhi. or in Path-
ankot. Overriding powerg are being
taken by the Government. No enquiry
can be held.

SHRI K. NARAYANA RAO: It can
be held for the purpose of taking dis-
ciplinary action. But I agree with you.

MR. CHAIRMAN: I think we will
have to discuss it within ourselves.
The Home Ministry is happy about
having it as it is,

SHRI SRINIBAS MISHRA: The
hon. Member perhaps was not present
at the previous meeting where there
was almost unanimous agreement that
this clause has to be redrafted by
omitting the semi-colon and the word
‘or and the two sub-clauses must be

combined together, so that the clause
would read:

“a member of a police force
whose duty it is to preserve peace

and order in any area or place”
etc.

The whole thing will become one.
There was a consensus on that.

MR. CHAIRMAN: We shall think
about it later on when we deliberate.
We wil] hav to think about it suitab-
ly. I think that finishes our business
for today.

SHRI M. N. REDDY: Let us ask

the witnesg what he has {o say about
the Bill finally.

MR. CHAIRMAN: He says he has
nothing to say.



SHRI SHRI CHAND GOYAL: That
means they agree with the provi-
sions of the BIill, in toto.

MR. CHAIRMAN: It meang they
have no comments to Offer. Neither
the Home Ministry nor the Finance
Ministry—the two important Minis-
tries—has anything to say. The pay-
ing Ministry and the liability Minis-
try are both happy about it.

SHRI M. N. REDDY: If you dis-
cuss it when the witnesses are there,
they may not be wishing to take a
different view.

MR. CHAIRMAN: They say they
have nothing to say.

SHRI KRISHAN KANT: May be
when the Bill was drafted, they had
the opinion of both these Ministries.

MR. CHAIRMAN: At the time of
drafting many things may not have
been noticed and they become notice-
able after the Bill has been discussed.

SHRI KRISHAN KANT: I think
the trade unions also shouldq be in-
vited to give evidence because there
will be employers and contractors.

MR. CHAIRMAN: We are giving
an additional liability to Govern-
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ment, The trade unions have nothing
to say.

SHRI KRISHAN KANT: Labourers
have got unions. I think they are

vitally concerned with compensation
business.

MR. CHAIRMAN: They will
quite happy if the Government
made liable,

be
is

SHRI KRISHAN KANT: Under
this Bill, the Government is made less
liable.

MR. CHAIRMAN: There is no lia-
bility at the present moment with
regard to torts. The independent con-
tractors have no liability whatsoever
today. I do not think there is any
use in calling them.

SHRI KRISHAN KANT: Some of
them have already appeared on the
last occasion.

MR. CHAIRMAN: We were able to
hear the Government now.

Thank you very much.

(The witnesses then withdrew)

The Committee then adjourned
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I. Shri M. A. Ansari

The witness was called in and he
took his seat

MR. CHAIRMAN: Mr. Ansari, I
have to draw your attention to Direc-
tion No. 58 of the Directions by the
Speaker. That says:

“Where witnesses appear be-
fore a Committee to give evi-
dence, the Chairman shall make
1t clear to the witnesses that their
evidence shall be treated as
public and is liable to be publish-
ed, unless they specifically desire
that all or any part of the evi-
dence tendered by them is to be
treated as confidential. It shall,
however, be explained to the wit=~
nesses that even though they
might desire their evidence to be
treated as confidential such evi-
dence ig liable to be made avai-
able to the members of Parlia-
ment.”

Have you prepared any note?

SHRI ANSARI: I have not prepared
any note.

MR. CHAIRMAN: If you want to
say something, you can say before
we proceed further,

SHRI ANSARI: There are two
preliminary remarks, which I would

like to make, before I deal with the
important provisions of the Bill. One
is my gratefulness at being called
upon to give evidence on an important
enactment. Generally those who have
gone into retirement and who have
studied the law for nearly 40 years
back become out of date unless, of
course, some are in actual practice or
are Members of Parliament. It is
my good fortune that I have been « ut
of practice for nearly 20 years. I
am now practically in retirement.
Therefore, whatever observations I
shall make will be subject to correc-
tion, subject to elucidation. That is
my proposition.

MR. CHAIRMAN: Your University
is Oxford? You are practically my

contemporary.

SHRI ANSARI: Next thing that I
would like to say is that this draft
Bill is something which is new to
our country. The law of Tort, so far
as we are concerned, ig practically a
new subject. Those who study the
law reports find very few cases of
tort in India. A large majority are
English cases and American cases. It
is a new subject. But we Indians have
had the fortune and distinction of
being very good lawyers. We had
dealt with the Anglo-Indian Code in
a very efficient manner. We have
dealt with the Constitutional problems
that have arisen in a highly efficient



‘way therefore, I have every confl-
dence that whatever responsibility is
cast on the Government or on the
judiciary it will certainly be discharg-
ed in an efficient manner.

I have a few remarks to make about
the provisions of the Bill.

The first thing that strikes me is
the definition of the words “agent”,
‘“employer” and “contractor”. If you
have gone through some of the com-
ments on the English Act, you would
have found two limitations on the de-
finition in the English Act. One is that
the servant must be appointed by the
Crown, the Agent must be appointed
by the Crown and the contractor must
‘be appointed by the Crown . .

MR. CAIRMAN: Are you :ugges-
ting any amendment of section 2(a)?

SHRI ANSARI: It appears to me
that we have given a somewhat wider
Scope than the English Act,

An HON. MEMBER: Why :should
we follow the English law? We
should look to our own conditions.

SHRI ANSARI: The reason is that
sometimes we borrow comments on
that Act rather than we our own Act.
Then there is one more thing which
strikes me as somewhat wider. The
moiern administrative tendency is to
have administrative agencies, that is
to say, to special statutory bodies
under Acts like the health Act, the
Transport Act etc., with statutory
rights, liabilities and with statutory
limitations. They are for purposes of
classification, not  constitutionally
speaking, but in genera] terms, term-
ed as administrative agencies, because
they do the executive act, of the ex-
ecutive and they are controlled.
Nevertheless they are statutory bodies
and with distinet statutorv authori-
ties, Tt seemg that our Bill while
deflning the word ‘agent’ or ‘agency’
seems to attracty the tortious acts of
those administrative agencies also
and makes the government respon-

o

sible. That is a somewhat wider
connotation, It js open to the Mem-
berg of the Joint Committee to ac-
cept that wider connotation but the
genera] practice is that the rights
and liabilities of these statutory
bodies are distinct from those of the
executive. These are the three obser-
vations that I would like to make so
far as the definitions part is concern-
ed.

So far as the liability is concerned,
it appears to me that it causes three-
fold liabilities upon the State. One
is the vicarious liability of the master
for the acts of the servant, und in the
word ‘servant’ nowadays ig included
agent as wel] as the contractor, That
liability covers all forms of torts,
whether it to be to person cur to
movables or immovable properties. In
general words we have got this in
our Bill. In the English Act they
have gone a step further, and as a
general-rule of liability of the State
for the tortious acts of its employees,
they have specially provided for the
tortious acts of the owner of the im-
movable property. We have also got
that here., This means that if you are
in possession of the property or con-
tro] of the property and some tortious
act is committed- by your servant or
by you on the immovable property,
then you are liable. That is the defi-
nition, I have got nothing to add to it.
That is the second form of new liabi-
lity that is being put on the State. At
this stage, I am a little bit hesitant at
one aspect. You, Sir, have been a dis-
tinguished academician at the Bar and
on the Bench, and you would recall
that the rule of Rylands Vs, Fletcher
wag never accepted in this country ss
a correct proposition. The rule of Ry-
lands Vs. Fletcher is a rule of very
doubtfu] validity here, Suppose ycu
have water on your land but beyond
any control of yours the water es-
capes and causes damages to the
property of another you are 1liable.
Elsewhere the rule of Rylands vs.
Fletcher is still part of the tort: it
stil} attaches to the owner of the pro-
perty. If you have big damg and the



water escapes from there, the conse-
quences of the rule of Rylands vs.
Fletcher will be there. That is the
second liability.

The third liability that we nave
under this Bill is the responsibility
of the master for wrongs committed
on his employees, That is also there

in the Bill. These are the three iiabi-
lities,

Therefore, today the position 1s
that the State wil] be vicariously
liable for the acts of its servants
employees, agents, or contractors, ard
it will be liable for the tortious acts
of the main owner and will be res-
ponsible for the injuries suffered. We
have accepteq its rules on that line,
and I have nothing to say. But
there is one thing which I am not
very clear about. So far as the
grounds of exemption are concerned,
they have been enumerated in the
Bill, and they relate to acts of State
etc, etc., There is also provision to
exempt judicial proceedings, acts of
magistrates acts of judges or persons
exercising judicia] authority frem
tortious liability. The difficult pro-
position that arises ig this, What is
the position of a statutory ‘ribunal
that is discharging quasi-judicial
functions? Are the acts committed by
the members of those quasi-judicial
tribunals or those who carry out their
orders exempted from liability? On
that point, the text-book writers on
administrative jaw are inclined to the
view that they are also exempted.
They say that the word ‘judical’ does
not mean merely deciding.

MR. CHAIRMAN: One need not be
a Chief Justice or Judge, but one may
be merely discharging that function
somewhere and that would be enough.

SHRI ANSARI: But the position is
this. There a case has been cited
where one of the judges has said that
even if you decide something ad-
ministratively with the application of
your judicial mind that is also judi-
cial. I1f that be the proposition, then
the exemption that is provided for
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judicia] acts would confer a somewhat
wider scope.

The fourth thing that has appeared
to me ig this. I am out of date and I
do not know whether we have &lso
acts similar to the Law Reforms Acts
in England, They have made some
enactments there about contributory
negligence and about contribution in
torts. I do not think we have similar
enactments, There are certain pro-
visions in the Bill about Government
being entitled to contribution of
damages etc. With great respect, I
would say that where the State is
being made vicariously responsible
for the acts of its employees, there
should be absolute liability on the
persons who have caused the !oss or
who have committed the act to com-
pensate the State, After all, a ser-
vant, or an agent, or a trustee, or an
executor carries a certain responsibi-
lity to those, whose property he
works and whose powers he exercises
that is, not to do things negligently,
and to be honest and to take good
care and if he fails, in doing that
duty, then my respectful submission
is thay he must be made responsible
to the State for compensation or
whatever it may be. Those are the
few things that I have to urge.

SHRI SHRI CHAND GOYAL: You
have suggested certain modification in
the definition of agent. I would like
to know whether the definition of
employee of Government given in
clause 2 (b) could be amended to in-
claude public undertakings and cor-
porations.

SHRI ANSARI: The difficulty about
public undertakings is that they will
have their own statutory rights and
they have their own statutory liabi-
lities. If we bring them also within
the scope of this, it must be in view
of the special duties that they have
got. But I think it is better to exclude
them altogether giving the necessary
safeguards in the special legislation
against the tortious acts of these
public undertakings,



SHRI SHRI CHAND GOYAL: You
have suggested that in all text-books
it has been observed by various
authors that the acts of magistrates
and judges and even acts performed
by tribunals which perform quasi-
judicial functions and which follow
judicial procedures should be exemp-
ted, and that may be made clear....

SHRI ANSARI: I have just been
looking into the two books on the
subject namely Garner’s Administra-
tive Law and Weide’s Administrative
Law. If you get those books here I
shal] give you a reference to the re-
levant pages. That is the view advoca-
ted there. The modern tendency is
that the administrative authorities
sometimes take decision after a judi-
cia]' determination of pros and ccns.
For example, suppose the Ministry of
Health wants to demolish a building.
A particular report of the inspector is
quoted; then the comments on the
report are called for, and then the
evidence of the person affected is
tadken, After sifting all these things
the authority decides one way or the
other.

SHRI SHRI CHAND GOYAL: Do
you not think that the position of the
chairman of a tribunal substantially
differs from that of a judicial] autho-
rity in the matter of judicial training
etc.? A judge because of his training
and education applies his mind
differently, but a tribunal is not like-
ly to exercise the same sort of judicial
principles, We have seen the working
of many of these tribunals, and we
know that they are more interested
in protection of the departmental in-
terest. and the impression that hLas
been given at least in some cases is
that they do not dispense even-handed
justice but they only protect the de-
partmental interests. Do you not think
that it will not be safe to exempt
their acts?

SHRI ANSARI: I am not saying
that they should be included in it. But
what I am just pointing out is that
the deflnition of the term ‘Judicial’ in

this provision relating to exemption:
is wide enough to cover that.

SHRI SHRI CHAND GOYAL: So,
we should try to exclude it from it?

SHR] ANSARI: It is so good of you
to exclude it.

SHRI A. T. SARMA: Do you Sup-
port the Bil] wholeheartedly?

SHRI ANSARI: My personal view
is that the State was responsible for
torts. After all contract and tort were
legally speaking linked together. It
was only a later development that se-
parated tort from contract. If you want
to make a State responsible in case of
violation of contract, why should it
not be made responsible in the cuse
of torts also? After all, the basic prin-
ciple of the law of torts was that the
King could do no wrong, which was
a feudal concept. The only thing is
that you must not have an Act wider
than elsewhere.

SHRI A. T. SARMA: Could you
suggest improvements to the Bill?

SHRI ANSARI: I would certainly
restrict the responsibility of the State
to those over which it has strict con-
trol. Thagt is to say, I would not
make the State responsible for the
acts of the contractor, nor would I
make it responsible for the acts of an
agent,. When we appoint a person to
watch the conduct of some  work
right through, then we entrust him
with a particular job and we just ap-
point him on g contractual basis an an
agent or a contractor.

SHRI A. T. SARMA: There is
difference of opinion in regard to the
provisions made to safeguard the in-
terests of Government in this Bill. Do
you agree to that step?

SHRI ANSARI: I do not think so.
Why should it be thought that way?
After all, the responsibliity of the
Governments as the owner of the
immovable property is equated with
that of a private citizen, The respon-



sibility of the Government as regards
the vicarious responsibility of the
worker has been equated with that of
a private person. The liability of Gov-
ernment so far as its employee is
concerned hag been equated with that
of a public servant. So, I do not think
that that view is justifiable,

ft W gaw mTa ;. A€ wwW
FETO Afywrd w@r & @ S A
fedeErd g @ @ fed, w
T 39T HRgE w<@ § 47 99 &7 foed-
Td g gweQ wivwed o A
AT Tifgd, waife qeerd s
T & AT F@ a7 TN
f& @ & R g a1 AT,
IR I TE W

sftor ;X oag o fear }
fe ga} qgr Y gRvEE & 0 g,
A A, ag O A g 1 &
fmfal @t §—ow forderd
FTET A B¢ &, TSI &,
fafewm & faore &)Y & @@
fermrdy g ¥ S o= ¥ faww
o & W 3w & gerd gar g
ey gwra N E | g TF TR
®T g% "9 aeTt & fEere g, wuw
e & faore & WO R &
fears &, ag aga @& g Tfedr
¥4 A g §—39 20 9 F—

there has been a greater emphasis
on the rights of an employee rather
than on the duties of the employee.

st TW daw Qg ¢ @ We

e ¥ qg AT Iifed

o wema : dww Qe e
. o aga =it & g fgd |
After all, the State is run and can

be run only if the employees of the
State are efficient.
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SHRI H. N. MUKERJEE: I am sure
the learned witness will agree that we
have to work out, as far as we caa,
a golden mean between the right of
the State and the right of the citi-
zen. In view of the fact that we have
already, in article 300 of the Consti-
tution, a very definite provision that
wherever the Secretary of State used
to be liable in torts, Government
would continue to do so, in view of
this provision,—would you consider it
an improvement on the position as far
as this Bill is concerned? Would the
Bill be making the position really and
truly better both for the citizen and
for the State?

SHRI ANSARI: At present there
ought not to have been any ex-
emption from tortious liability at all.
The view that the State was tortiously
liable iz a somewhat correct view.
That is my personal view, but now
that the pronouncement of our high-
est tribunal is otherwise, we have to
see the position as has been clarified
by the pronouncement of the Sup-
reme Court.

SHRI H,Z N. MUKERJEE: The diffi-
culty is we have different pronounce-
ments by the Supreme Court. The
judgment of Chief Justice Sinha and
the judgment of Chief Justice Gajen-
dragadkar are different. It is quite
on the cards that another judgment
might conceivably be different, My
position is, when we have in the Con-
stitution already a sort of a safeguard,
would it be better to have legislative
sanction behind some kind of law,
because our experience is ithat we
have got a plethora of legislation
which requires to be corrected. That
is why I wish to know your views.

ANSARI: difficulty

SHRI My

" is that there is a pronouncement of

the Supreme Court, and we have not
got or aware as a legislative body of
what the Supreme Court may decide
later on which no one can say. In the
context of the pronouncement, this
measure is the best.



SHRI B. T. KEMPARAJ: You were
pleased to inform us that the offi-
cials or the servants that have been
employed by the Government are s0
appointed because they know their
responsibility as to how they have to
discharge their functions. While dis-
charging their functions, if there is a
slackness on the part of the official
and consequently there will be some
tortious act committed by him, how
can the vicarious liability be fixed
upon the Government, and how far
the act of the official is liable, which
was committed by thinking that his
act has been sanctioned by the Gov-
ernment, and when he acted over and
above the jurisdiction conferred by
the law, how can the vicarious liabi-
lity be fixed? Would it be fixed on
the official or on the Government, for
the tortious act?

SHRI ANSARI: The proposi-
tion of the rule, so far as the law
of torts is concerned, is that as against
the stranger, the master is liable, no
matter how dishonest or negligent the
servant may be. That is a well-settl-
ed rule of law on torts. If we apply
the law of torts to the State, then,
all the principles of the vicarious Jia-
bility of the master will have to be
brought in. As against the stranger,
as against the person who has suffer-
ed the loss, the master is liable, be-
cause he hasg put the person in a posi-
tion to commit the act. So far as the
master and servant are concerned, so
far as the State and servant are con-
cerned, or the servant himselt is con-
cerned, the liability being joint in tort,
it is open; can get all the money
that one can from any of the tort
doers, but evidently, the official will
not have the money, while the Stiate
has the money. Therefore, the ques-
tion of contribution comes in, 1 say
there should be no contribution, The
servant must not say, “You take half
and give the other half to me.” Be-
cause the rule of efficiency and the
rule of the contract and the rule of
service and the rule of the law says
that you must guard your master
against your negligent act. Therefore,
you must pay.

SHRI KRISHNA KANT: Prof.
Mukerjee has raised a very relevant
point, and I would like to go further.
Do you think that the Act, as drafted
and as it is before the Joint Com-
mittee, in anyway curtails the liabi-
lity. which otherwise article 300 al-
ready gives, and if it curtails, will it
not be, ag Mr. Seervai and some
others have suggested, ultrg vires of
the Constitution? If the judicial in-
terpretation of the law as it stood be-
fore 1947 or as it has continued since
1847 is that the Secretary of State was
not liable, there is nothing to preveat
Parliament from saying that hence-
forward the successor of the Secretary
of State will be liable.

SHRI KRISHNA KANT: Yeu
gave us an idea that the definitiom
clause No. 2 is wider. Could you sug-
gest any amendment to it?

SHRI ANSARI: I would confime it
strictly to those persons who are ap-
pointed by the Government and paid
from the public exchequer,

SHRI KRISHNA KANT: Clause 3
(a) (ii) says that the Government
shall be liable in respect of any tort
committed by an employee while act-
ing beyond the course of his em-
ployment if the act was done by the
employee on behalf of the Goverm-
ment and is ratified by the Govern-
ment. Do you think ratification is
necessary?

SHRI ANSARI: Yes, Sir.

SHRI KRISHNA KANT: Earlier the
words “if the act constituting the tort
was done on behalf of the Govern-
ment” are there. In view of that,
is it necessary that it should be rati-
fled by the Government?

SHRI ANSARI: Yes, Sir. There is
such a thing as tortious liability so
far as course of employment is con-
cerned. If you go beyond the course
of employment, there must be some
act of the Government to ratify it



SHRI SHRI CHAND GOYAL: Our
spprehension is that Government will
never ratify,

SHRI ANSARI: So would be a pri-
vate individual. If the agent of a
private individual commits some tort
beyond the scope of his employment,
the master will not be liable,

SHRI KRIJSHNA KANT: The para-
phernalia of Government is increas-
ing so vastly and Government being
the biggest employer it should have
more liability than the private indivi-
dual.

SHRI ANSARI: After all, it ig the
tax.payer’'s money. If you have a
rule of law, it must apply to all

SHRI KRISHNA KANT: Clause 11
says:

“Nothing contained in this Act
shall render the Government liable
in respect of—

(i) any act done by a member of
a police force or

(ii) a public servant whose duty
it is to preserve peace and
order in an any area or place
or who is engaged on guard,
sentry, petrol, watch and ward
or other similar duty in re-
lation to any area or place.”

Suppose there is a lathi charge and
a judicial enquiry ig ordered. Gov-
ernment can take protection behind
thig clause and say that they are not
liable.

SHRI ANSARI: So far as the ex-
emptions are concerned, the legislature
is the final authority. If they feel
that it is a sufficient ground for ex-
emption and it is rational, it can be
there.

SHRI KRISHNA KANT: Supposing
that ultimately we adopt this Bill, do
you think that this clause 11(i) (ii)
should be there or should we exclude
it? I feel that if we keep it there,
our rights ag a citizen are gone,
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SHRI ANSARI: My personi] view
is that innocent persons should be
given compensation and exemption
from the liability for compensating
should be as little as possible.

MR. CHAIRMAN: Therefore this
should be changed. Ag it is, you
cannot sue the Government. We are
thinking now of the legal right We
want to go to the Chief Justice and
not to the Minister.

SHRI ANSARI: I would rather de-
sist; personally I would not. That is
my personal feeling. But I would
have as few grounds of exemption as
possible,

SHRI KRISHAN KANT: Suppose, a
very simple law could be there saying
that exemption for the Government
would be there only for an act of
State which you can define and the
rest of it ig left open with equal
rights as between citizen and citizen
and between Government and citizen,
would that not be better?

SHRI ANSARI: The law of torts
is not simple. h

SHRI H. N. MUKERJEE: As you
say, the law of torts is not simple and,
as far ag we know, the British practice
has been of a particular order. We
think of the British idea and the law
of torts at the game time. Since we
very largely follow the British juris-
prudence, would it not be better to
leave it as it is so that with reference
to precedents every case could be
fought out on its merits rather than
delineate everything so specifically
and put the citizen in jeopardy? Our
fear is that the citizen might be in
danger because of these qualifications.

SHRI ANSARI: For the last humnd-
red years we have been following the
precedents system and we will have
to have an entirely new system of
procedure and guidance for the judges
and the lawyers if we are to get out
of that,



SHRI H, N. MUKERJEE: Is it not
better not to disturb the present way
of doing things of recourse to prece-
dents, citations and judicia! findings
than to have a law which will make
things much more rigid and hide-
bound?

SHRI ANSARI: When a client com-
es to you for your advice, if you do
not have precedentg and authorities,
how would you advise? I am not
speaking of when the case actually
goes before the court but when a
client comes for advice whether he
should fille g suit or whether he
should compromise.

SHRI KRISHAN KANT: The pur-
poses of this Bill are, firstly, the indi-
vidual citizen’s rights should be safe-
guarded against acts of tort committed
by the Government: and, secondly, the
Government should not be prohibited
from taking any stepg which might
be in the interest of the State. To
serve these two purposes, if the Act
provides that these are the acts of
State which are important and for
which the Government will have pro-
tection and for every other thing they
will be liable in torts, would it not be
better?

SHRI ANSARI: The position today
is that the law of torts has certain
exemptive powers.

SHRI'KRISHAN KANT: We are not
in any way questioning whether we
should exempt the State for any acts
of State which are required for the
purposes of defence etc. The main
thing is that other exemptions need
not be there.

SHRI ANSARI: But then the same
rule of law will not be there. Our
object is to have one rule of law
covering all. I would prefer the lat-
ter.

SHRI S. KANDAPPAN: You have
very lucidly put certain points but
still we have got doubts as to the pro-
tection that is given to the citizen in

this Bill. As previous Members have
pointed out, the exemption that has
been given in some cases can be
overstretched and anything can be
construed as the sovereign function of
the Government.

SHRI ANSARI: I would entrust to
the courts of law the task of assessing
whether that plea is correct or not.
I would kcep that and leave it to the
courts of law to decide. And I think,
you can trust them to decide whether
that is a substantial plea, a correct

- plea or not,

SHRI S. KANDAPPAN: Probably in
the present context that is the only
vray out. So we would have to leave
it at that,

SHRI ANSARI: We would leave it
to the lawyers and the judges to
decide,

SHRI S. KANDAPPAN: In certain
spheres we find that, in the present
political gtructure in India, there are
certain departments where the State
as well as the Centre come into the
picture, In certain executive func-
tiong there is overlapping. Take, for
example, the railway police. It is the
police of the State but they are func-
tioning on the railways and are un-
der the jurisdiction of the station
masters and others, Or, take the
activities of the Food Corporation in
collaboration with the food depart-
ments of the States, In such spheres
some tortious acts are committed.
Where will you fix the liability in
such cases and how will it be fixed?

SHRI ANSARI: The liability of
the tort is joint, that is to say, if
two persons have committed a wrong,
the consequences are far the acts of
both the persons each is liable to
the whole extent. That way, the com.-
pensation will come partly from the
Centre and partly from the State.

SHRI S. KANDAPPAN: Take the
concrete example of the Railway
Police. Though the Police belongs to
the State, the execution is controlled
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by the Railway authorities, When
there is a tortious act committed the
statement very well says that it is
the act of the Railways, that is, the
Centre,

SHRI ANSARI: We will approach
it from a different angle. We will
see whether the particular act was
in the course of the employment of
the State or the Railways or the Cen-
tre. If it is in the course of the em.
ployment of the Centre, the Centre
pays. The vicarioug habxlxty means
that you are responsl:ble for the act
of your servant if it is done in the
course of your service,

SHRI ANSARI: We alwyers are
taught that before we haul up any
exception whatsoever, on behalf of
the State or for the benefit of the
State, the whole community will com-
pensate the individual who suffers
damage. Is it so?

SHRI ANSARI: We lawyers are
taught that before we haul up any
person for being responsible, we
see what duty has been infringed. If
it is a Government's duty to guard
against every loss, yes. The duty of
the Government, so far as tort is con-
cerned, is vicarious of the employec

That is all.

SHRI SRINIBAS MISHRA: My ques-
tion was, when any individual suffers

any loss or ‘injury for the benefit of
the State while somebody is acting
on behalf of the State, whether the
State will compensate the individual
for the loss without any exception
whatsoever.

SHRI ANSARI: May I put it in a
different way? Supposing my servant
goes and purchases things on my
behalf although he is not employ-
ed for the purpose, must I pay merely
because he is my servant? There must
be some limit to my liability so far
as the acts of my servant are con-
cerned.

SHRI SRINIBAS MISHRA: This
legislation has become necessary be-
cause of the decision of the Supreme
Court in Ralia Ram’s case,

MR. CHAIRMAN: I quote the jud-
gment;

“It is time legislatures in India
should seriously consider whether it
should not passg any such enactment
to regulate and control any cases
like this on the same lines as has
been done in England....

He says that this is based on the
theory that the King commits no
wrong The Chief Justice has strong-
ly recommended that Parliament
should consider it immediately.

SHRI ANSARI: 1t is something on
the lines of the English law . .

SHRI SRINIBAS MISHRA: I may
narrate the facts of the case. Mr.
Ralia Ram wag arrested by the police,
The valuabIe articles and gold were
esized and put in Malkhana. After that
the constable who seized all this ab-
sconded with the property. Mr. Ralia
Ram filed a suit for the recovery of
the value as compensation which was
dismissed on the ground that it was
a sovereign act of the State and, there-
fore, he ‘could not get it. To remedy
such a defect, this legislation is being
brought forward. After going through
the clauses, do you find that Mr, Ralia
Ram will get relief under this law?

MR. CHAIRMAN: As you know,
Mr, Seervai is a very big lawyer and
he has published the book, The Con-
stitution Law of India, possibly, the
best book on the subject. He says
that that judgment is clearly wrong,
You read this paragraph. He says
that it is wrong law. That man ran
away with a number of silver and
gold articles. And they said that
nothing can be done because it is not
covered by it. He is agreeing with
Justice Sinha’s he is not agreeing with
the Chief Justice,
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SHRI KRISHAN KANT: This is
what Mr, Seervai says here:

“If this is the correct position, the
Bill merely asserts a liability which
already existed 8o far as the Secre-
tary of State for India was con-
cerned and, to that extent is not
open to any objection and, in fact,
is in consonance with article 300 as
correctly interpreted in Vidyawati’s
case. To that extent that any pro-
visions of the proposed Bill curtail
the liability to which the Secretary
of State would have been subject,
in my opinion, the Bill would be
ultra vires of article 300 of the Con-
stitution.”

MR. CHAIRMAN: You are a Chief
Justice of a High Court, I want to
know your view. Do you think Mr.
Seervai is right or he has gone too
far?

SHRI ANSARI: The Constitution
says that we have got to give full
faith and credit to the pronounce-
ment of the Supreme Court,

MR. CHAIRMAN: The Supreme
Court hag spoken in two voices,

SHRI ANSARI: We do not see it as
an appellate authority . . ,

MR. CHAIRMAN: What is your
view? We want to know your view.

SHR] ANSARI: The position is this,
There is a pronouncement of the
Supreme Court., Consistent with the
pronouncement of the Supreme Court,
the Bill seeks to bring the law . .

MR. CHAIRMAN: Let us have your
view, Do you think that My Seervai
was right? What is your personal
view?

SHRI ANSARI: The basis of the
English rule was that the King can
do no wrong. If the King can be
sued for damages in contract, why not
in tort?

MR. CHAIRMAN: Do you think
that Mr. Seervai was right?

SHRI ANSARI: There are two re-
cent books on administrative law, one
is by GGarner and the other by Wright,
They have dealt with the thing on the
same lines, i.e.,, the whole thing ema-
nates because of the feudal position.

SHRI SRINIBAS MISHRA: After
going through the Bill, do you feel
that people like Ralia Ram will get
relief under this Bill? I am drawing
your pointed attention to Clause 11(i).

MR, CHAIRMAN: Your question
would not come under this. This is
an exempiotn that you get for the
prevention or suppression of a breach
of the peace or a disturbance of the
public tranquility .

SHRI SRINBAS MISHRA: “... for
the prevention of any offences against
public property”. In Ralia Ram’s case,
it was for stealing public property . .

SHRI M. YUNUS SALEEM: That
was not public property,

SHRI SRINIBAS MISHRA: Suppose

it is a public property, does he get
any relief under this?

SHRI ANSARI: The position ig this
that if you treat the police force as
an agent perhaps he will be liable.

SHRI M. YUNUS SALEEM: In view
of this exemption, what will be the
position?

SHRI ANSARI: The exemption is
not general. The exemption is only
in limited cases.

SHRI SRINIBAS MISHRA: Please
refer to Clause 11(n), Will Ralia Ram
get relief under this?

MR. CHAIRMAN: Can 11(n) apply
here?

SHRI ANSARI: No.

SHRI SRINIBAS MISHRA: This
law will not apply to Jammyu and
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Kashmir. So, will it create confusion
so far as the forum of institution and
cause of action is concerned? Undgr
the ordinary law, a suit can be insti-
tuted where the defendant resides.
Suppose a person belonging to Jammu
& Kashmir does something liable here,
are the Jammu & Kashmir Govern-
ment liable? Will a suit lie?

SHRI ANSARI: It depends on what
kind of law you are enforcing.

SHRI SRINIBAS MISHRA: For in-
stance, Kashmir Emporium here in
Delhi. Does the Jammu & Kashmir
Government become liable under tort?

SHRI ANSARI: Yes. Lex loci. The
law of Delhi will apply.

SHRI SRINIBAS MISHRA: In Clause
(2). the definitions of ‘agent’ and
‘independent contractor’ are given,
What is your view about the position
of the independent contractor?

SHRI ANSARI: The only proposi-
tion I will cite is this. Now it has
come to my mind. That is, there
should not be any curtailment of the
liability so far as the 3rd person is
concerned between the government
and the contractor. You can’t get out
of your duty to the person who has
suffered the loss by saying that by
the undertaking of the contract to you
the Government will not be liable,
That is not the case.

SHRI SRINIBAS MISHRA: Would
it require a little more clarification
regarding order and control?

SHRI ANSARI: Yes, order and con-
trol in this way, because so far as the
agent ig concerned. So far ag the sub-
agent is concerned he is not under
the control of the government.

SHRI SRINIBAS MISHRA: Yes.
Now there are the words ‘while acting
in the course of his employment....’
Also, ‘beyond the course of employ-
ment’. Now, would it cover the whole
period of his service?

'SHRI ANSARI: I would put it in
this way. The liability is committed

during the employment of the mam
and the word ig “course of’. But
course of liability depends upon the
thing being done within the scope of
the authority assigned to the servant.

SHRI SRINIBAS MISHRA: In
course of is wider than in connection:
with.

SHRI ANSARI:; Yes.

SHRI SRINIBAS MISHRA: While
somebody is acting, during that whole-
period the Government will be liable
for any action committee by him dur-
ing the course of employment,

SHRI ANSARI: I have not under-
stood you. The position is this, If a
wrong is committed in the course of
the employment, if once it is commit-
ted the Govt. is liable. Liability has
arisen. It will cover if the thing is
committed during the course of his.
employment. He will be liable,

MR. CHAIRMAN: Whole-time,

SHRI SRINIBAS MISHRA : The con-
tractor engages an agent to close up a.
breach in an embankment. He brings
earth from other lands. He closeg the
breach, Is that in the course of his.
employment or beyond the course of
his employment?

SHRI ANSARI: If the necessary in--
cidental of his employment is that he
must bring in earth from somewhere
else, yes,

SHRI SRINIBAS MISHRA: He has
brought timber from somebody else’s
land, would it be in the course of em-
ployment or beyond the course of
his employment?

SHRI ANSARI: I would say this.
The words ‘course of employment’ is a
term which I would leave it to the
court to say whether some work is
in the course of employment or not.

SHRI SRINIBAS MISHRA: Should
it be clarified or not?



SHRI ANSARI: It has alwayg been
that course of employment mean
certain things.

SHRI SRINIBAS MISHRA: Please
see also clause 3(b) (i)—What would
be the nature of assuming control?
Is it taking delivery of the building
after it is constructed? The words
here are ‘assume control of the act
contracted to be done by the indepen-
dent contractor.

SHRI ANSARI: The point is this,
‘The contractor generally is somebody
who doeg the work as he thinks fit.
There is a particulay thing. He just
.agrees to general direction. But how
he does it, when he does it, from how
many persons he gets it, that is be-
yond the control; the Govt. does not
interfere. But if Govt, assumes that
part of the contract and gives direc-
tions than it is different,

SHRI SRINIBAS MISHRA: You are
trying to do what the courts could
do. Should it not be made clear? That
is all.

SHRI ANSARI: Incidentally, this
thing also will go before a court of

law,

SHRI SRINIBAS MISHRA: Once he
-assumes control he is no longer inde-
pendent contractor. Once Govt, as-
sumes control he will not be indepen-

dent,

SHRI ANSARI: Therefore the la-
bility. .

SHRI SRINIBAS MISHRA: You
have stated control and order, That
is always there whether contractor is

independent or not.

SHRI ANSARI; There are various
kind of controls, You have no control
.over somebody. You have some con-
trol over somebody. You have lesser
control over the agent, and all that.

MR. CHAIRMAN: Degree of con-
trol.
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SHRI SRINIBAS MISHRA: Would
you prefer ‘management’ to be subs-
tituted for control and order’?

SHRI ANSARI: That would be in-
troducing into the law of torts some-
thing that has not been there.

SHRI SRINIBAS MISHRA: The law
is in the anvil, .. ...

SHRI ANSARI: It is better t0 have
terms understood better by lawyers
and judges,

SHRI SRINIBAS MISHRA: Under
3 (b) (iv) Government is under the
obligation to do the act itself, During
your career as lawyer and judge, have
you come across any legal obligation
on the part of the Government to do
the act itself?

SHRI ANSARI: Lega] obligation, I
would say, as compared to the contrac-
tor or agency. The position is this:
Certain things you are under the ob-
ligation to do it yourself. That is to
say you can't get it done by any other,
That is the case so far as trust is con-
cerned. That is the case so far as
painting is concerned. You have got
to do it. There is no other agent. You
can’t utilise an agent or outsider or
contractor.

'SHRI SRINIBAS MISHRA: Can
you cite an example? Any example
of any legal obligation when the Govt.
is bound to do the act itself?

MR. CHAIRMAN: He cannot think

of.

SHRI SRINIBAS MISHRA: One last
question, There is this exception, un-
der clause 11 (n). You might have
come across of reports of one young
man of 18 and an old man of 40 brought
together by the doctors and vasecto-
my was performed. Please say whe-
ther such actions are coming under
clause 11 (n),

SHRI ANSARI: I have read it

-




SHRI SRINIBAS MISHRA: Are
those two persons—young and old ¢n-
titled to get compensation?

SHRI ANSARI: This applies to a
case where the statute authoriseg the
doing of something and that something
cannot be done without loss. For ex-
ample, Railways are run; the engine
has sparks; it throws sparks while run-
ning and those sparkg burn an adjoine
ing land. The statute should autho-
rise and that authorisation may be
carried out without damages.

' SHRI SRINIBAS MISHRA: I could
not quite f-llow. Here, vasectomy is
.authoriged.

SHRI ANSARI: An enactment must
say that. It must say that you must
«do this thing and that thing cannot be
«done without loss.

SHRI SRINIBAS MISHRA: Vasec-
tomy operation cannot be done with-
-out loss?

SHRI ANSARI: There
thorisation by a statute.

is no au-

SHRI SRINIBAS MISHRA: You
-are making this distinction.

SHRI ANSARI: This thing was per-
haps followed when the Railways Act
was introduced in London. They say:
It the law says “do this”, then you
must do it carefully, without causing

_negligence, But if it is impossible to
g:d it without loss, then that is exemp-

SHRI SRINIBAS MISHRA: You are
thinking of rule in tort ag followed in
England,

SHRI ANSARI: We have becn tau-
‘ght law according to English pattern.

st ofet @m0 oWy oW
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whether the Government is responsi-
ble or Government servant is responsi-

ble for the tortious act? May I know
your views?
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SHRIMATI SAVITRI SHYAM: At
the time of performing his duties, he
has committed a wrong. But he s
taking shelter under good faith, public
interest, and so many things.
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SHRIMATI SAVITRI SHYAM:
Action has been ratified by the Gov-
ernment,

SHRI ANSARI: So far as Govern-
ment is concerned, it is not the legis-
lating authority. Legislating is the
job of Parliament, Government rati-
fication must be on some legal grounds.

W N faderd aaade Wi TR
¥z QY 97wy § Wi TEAdE @Az
W ¥ agga § |

SHRI BRIJ BHUSHAN LAL: In

this Bill, ‘tort’ is not deflned, Is it
not necessary that it should be defin-
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ed? I would like to have your valu-
able opinion on this.

SHRI ANSARI: We know what is
the meaning of certain terms,

s|r 9g WA § fF Az s wiwe
Fqy fear nar &

The understanding is that it has been
used in the current context.
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Lverybody knows what is tort.

Loss caused by wrongful act of a per-
son—you may deflne it like that. But
that is a very vague definition.

.SHRI T. M. SHETH: Reverting to
the points raised by Mr. Mukerjee,
so far as liability of the Goverment
to the tortious acts is concerned, it is
laid down under Article 300, It says
that the law which was in force before
that date when Constitution came into
force ig the law on the subject.

Now, when we look at the history
of the law in this country, we find that
there are two trends of contrary deci-
sions. One trend started with Hari-
banji’s case and ended with Vidyavati’s
case. The other trend started with
P&O’s case and ended with Rallia
Ram'’s case. Therefore, so far as the
law on the subject is concerned, before
Rallia Ram’s case, there were two con-
trary trends going on. Now the judg-
ment of the supreme court In the case
is the latest law on the subject. The
present law on the subject is as per
the Rallia Ram’s case. And this Bill is
also introduced on the basis of that
case. The Bill is intended to deflne

_,‘

and amend the law,- Our attempt to-

day is to see what sort of amendment .

we should introduce in the law which
is existing at present.

In this context I would like to know
from you, Dr. Saheb, whether the latest
judgment of the Supreme Court is the
correct one in the law on the subject
or not,

SHRI ANSARI: Unfortunately, our
position is that we can only give our
views. There is no decision; the pro-
nouncement of the Supreme Court is
there. We may say that we differ from
that. It may be right or wrong.

SHRI T. M, SHETH: This Bill is
brought forward to amend the existing
law. In that context, it is necssary for
us to know whether the latest judg-
ment of the Supreme Court is the cor-
rect one,

SHRI ANSARI: Well, Sir, it is a
question of opinion. The pronounce-
ment of the Supreme Court as it stands
to-day stands unless the law is amend-
ed.

SHRI T. M. SHETH: That is true.

SHRI ANSARI: We cannot say whe-
ther the judgment as such is correct.

SHRI T. M. SHETH: We are here to
consider amending the law. For the
present, the latest judgment of the
Supreme Court is the law on the sub-
ject, We are therefore thinking of
amending the law on the subject. We
would like to know whether the judg-
ment of the Supreme Court is correct
and according to Article 300 of the
Constitution, what should be the law.
That is my point.

SHR] HIRA VALLABHA TRIPATHI:
Should it be changed?

SHRI ANSARI: I would say that
under Article 300 of the Constitution,
it is for the Supreme Court to prono-
unce the judgment and it is open to
you—the Legislature—to modify it ac-
cording to your views. If you feel that
the prorouncement of the Supreme
Court is not correct according to your

&



views, you are the legislative authority
. and you can amend the law.

SHRI T. M. SHETH: On that point,
we want to know what exactly we
should do in your opinion,

SHRI ANSARI: According to the
Supreme Court, they have said that
the law should be like this.

SHRI MOHAMMAD YUNUS
SALEEM: The question is: when the
enactment would be ultra vires the

. Constitution under Article 300, what
should be done about that,

SHRI ANSARI: Firstly the Supreme
Court is to say what was the law in
1948, And the Supreme Court said
that this was the law in 1048,

MR. CHAIRMAN: And the Parlia-
ment also can alter it if it likes.

. SHRI MOHAMMAD YUNUS
SALEEM: For your benefit, I may
draw your attention to Article 300 of
the Constitution.

It says: “The Government of India
may sue or be sued by the name of
the Union of India and the Govern-
ment of a State may sue or be sued
by the name of the State and may,
subject to any provisiong which may
be made by Act of Parliament or of
the Legisiature of such State anacted
by virtue of powers conferred by this
Constitution.......... ”,

This proviso confers powers on Parlia-
ment and the State Legislature to
make law,

SHRI ANSARI: If the law says that
the State is responsible, then it would
not be very rationale for the Legisla-
ture to say that the State is responsi-
ble. If the State was responsible, it
was responsible.

SHRI MOHAMMAD YUNUS
SALEEM: I am asking about the
rowers. You know why this question
arose. Mr. Seervai has made an obser-
vation that if there is any enactment
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to that effect, it will be ultra vires the
Constitution according to him,

SHRI KRISHNA KANT: He has
replied to my question that it was not
ultrg vires the Constitution.

SHRI ANSARI: Surely, so far as
tortious liability of the State is con-
cerned, I say that it is for the Supreme
Court to say.

SHRI T. M. SHETH: You know we
have two judgments of the Supreme
Court, Of course, the ]atest judgement
is the law on the point. We are here
considering an amendment deflning
the tort; we are amending the act.
Therefore, in that context, we would
like to know from you which of the
two judgments of the Supreme Court
has correctly laid down the law.

SHRI ANSARI: My personal view is
that the State was always correct. But,
personal view is of no value having
regard to the latest pronouncement of
the Supreme Court.

SHRI T. M, SHETH: It has some
value,

SHRI ANSARI: You may say that
view has no value having regard to the
latest pronouncement of the Supreme
Court,

SHR] HIRA VALLABHA TRIPATHI:
It has some value and it can form
part of the future law. It has a great
value and it can be included in the
law that is going to be enacted.

SHRI ANSARI: That will be essen-
tially the decision or the opinion of
the Members of Parliament,

SHRI DAHYABHAI V. PATEL: That
is the function of this Committee.

SHR] HIRA VALLABHA TRIPA.
THI: There is another question. I am
puting to you an extreme case. There
is a provision in the Bill—clause 11(0)
‘any claim arising out of defamation,
malicious prosecution or malicious ar-
rest’ Looking to the large scale pro-
secutions and arrests, do you think
that when a Police Officer or some
other officer authorised in this behalf
makes such prosecutions which are
considered to be malicious, the Gov-



ernment has no part to play in those
cases and the citizen has no remedy?
The Government machinery is used
by the prosecuting agent and the citi-
zen suffers much on account of that.
The Government can punish the officer
for the malicious prosecutions or mali-
cious arrests. What I say is this, Has
the citizen no remedy against this?

SHRI ANSARI: I won't have any
exemption—not against government
but against the person who has done
it.

SHRI HIRA VALLABHA TRIPATHI:
If the citizen suffers?

SHRI ANSARI: As I said in the
beginning, I would reduce the exemp-
tion grounds to the minimum.

MR. CHAIRMAN: That is what you
said.

SHR ANSARI: 1 would reduce the
exemption grounds to the minithum if
I was given an opportunity.

SHRI M. P. SHUKLA: On going
through the Bill and having come to
know your views we are not yet
clear whether in your opinion the
savings provided in Section 11 pro-
vide any remedy to the cases speci-
fied in Rallia Ram's case or it still
bars any remedy.

SHRI ANSARI: I think it will be
actionable. The Government will be
liable,

SHRI M. P. SHUKLA: That you
think so. But the saving clauses in
the Bill, as has been pointed out by
several hon. Members, for any action
by the Police or a ‘member of the
Police force or public servant, pro-
vide no remedy in cases like Rallia
Ram’g case.

SHRI ANSARI: I think that exemp-
tion is well circumscribed about pub-
lic order or public peace but in
regard to exemption, then of course
the court of law has to decide whe-
ther the occasion was there for him
to use that power, If there is any
occasion, he can use it. If the occa-

sion was not there, it is merely what
they call colourable use of power.

The lawyers have come to use the

word, colourable use of power; that
is to say doing something to achieve
what you cannot do.

SHRI M. P. SHUKLA: Upto this
time there has been no definite law
on torts in our country and only Art.
300 governs the cases of torts so far
as the liability of State was concern-
ed. In codifying a law like this, I
think, the Government is only forti-
fying itself rather than providing any
remedy 8o far as the law is concerned.

SHRI ANSARI: I do not think so.
That would not be fair.

SHRI DAHYABHAI V. PATEL: Any
way that is thegeneral view of the
Committee,
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MR. CHAIRMAN: If you have any
constructive suggestions to make you

may do so and your opinion is enitled
to the highest regard.

SHRI ANSARI: 1 would request
time for it, not on the spur of the
moment.

SHRI KRISHAN KANT: He may
be requested to send his views.

MR. CHAIRMAN: Yoy can send it
in 10 days or a week.

SHRI ANSARI: I will
weeks time.

SHRI M. YUNUS SALEEM: If
you consider it necessary at all.

SHRI KRISHAN KANT: He has
given very valueable evidence. In
the light of the evidence he has given,
he has thrown out a number of sugges-
tions,

SHRI ANSARI: The difficulty is
that before I make any suggestion, I
must have every aspect of the case.

MR. CHAIRMAN: You
some time.

I should thank you on behalf of
myself as well as other members of
this Committee.

SHRI ANSARI: I will reduce it in
writing and then send it on to you.

{The witness then withdrew,)

require 2

can take

II. Shri M. C, Setalvad, M. P.

(The witness was called in and he
took his seat).

MR. CHAIRMAN: Mr. Setalvad, I
have got to do my formal duty in
reading out Direction No. 58 of the
Speaker:

Where witnesses appear before
a Committee to give evidence the
Chairman shall make it clear fo
the witnesses that their evidence
shall be treated as public and is
liable to be published, unless they
specifically desire that all or any
part of the evidence given by them
is to be treated as confidential.
It shall however be explained to
the witnesses that even though
they might desire their evidence to
be trtated as confidential such evi-
dence is liable to be made avail-
able to the Members of Parlia-
ment.

You are leader of the Bar and. also
ex-Attorney General. We want your
opinion on this Bill. If you start with
a few words, the questions by Mem-
bers will start later on.

SHR] SETALVAD: ] am some
what familiar with the subject because
I was the Chairman of the Law Com-
mission when we made the report,
which is with some modifications being
given effect to by this legislation, In
that report, as you must have noticed,
we studied various other systems of
‘aw including the law relating to this
subject in England, the United States,
Australia, France and so forth. We
made proposals, broadly speaking,
falling in line with the law in the
United Kingdom and that I think is
what the proposed legislation does
and that is all I have to say about it.
I am willing to answer questions put
to me. i

SHRI SHRI CHAND GOYAL: We
are really very grateful to you for

-giving us an opportunity because you

were the Chairman of the Law Com-
mission and some of the recommenda-
tions which were made by the Law
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commission have been accepted
while drafting this Bill, For instance,
the definition of the word “Agent” as
suggested by the Law Commission un-
der your chairmanship was the defini-
tion given in the Indian Contract Act,
which ought to be adopted here. But,
what has been done in the present
Bil] is that instead of adopting the
definition of “Agent” given in the
Indian Contract Act, another definition

has been provided which excludes
“independent contractor”,
SHRI SETALVAD: “Indepen-

dent contractor” is provided for sepa-
rately under the Bill.

SHRI SHRI CHAND GOYAL: But
the two provisions are not similar. The
provision which has been made for
“Independent Contractor” does not
give as much relief as the act done
by an Agent,

SHRI SETALVAD: 1If the Agent
were regarded as Independent Con-
tractor the reliet would be greater.
That is the point you are making out.

SHRI SHRI CHAND GOYAL: Don’t
you think that we should have follow-
ed the advice of the Law Commission
on this point and the definition of the
Agent ought to have been the one
Xhich is given in the Indian Contract

ct?

SHRI SETALVAD: What is the
page of the Report you are referring
to?

MR. CHAIRMAN: Middle of page
42: “Agent” shall have the same mean-
ing as under the Contract Act of 1872.

SHRI SETALVAD: This is my
first impression. The Agent under
the Contract Act will be a person who
will cover a more restricted field. He
would not include an independent
contractor excepting for certain pur-
poses, in the manner you have defined
the term in the Bill, eg. if he is
authorised or his acts ratifieq anq so
forth. Similarly if you merely adopt
the definition of Agent as in the Con-

tract Act, that will not cover all
Independent Contractors, It will only
cover an Independent Contractor who
is acting, when he is doing an act
under the directions of a particular
person who would be the principal
and so forth. I don’t quite follow why
you are putting this question to me,

MR. CHAIRMAN: On page 58 of
the Report is mentioned the liability
of an employer for torts by an inde-
pendent. contractor, his servants or
agents,

SHR] SETALVAD: Except in the
cases mentioned below the employer
of an independent contractor is not
liable for torts committed by the com-
ractor or his servants or agents,

The employer of an independent
contractor shall be liable for ‘orts
committed by the contractor or his
servants or agents in doing the act
contracted for as if they were com-
mitted by the employer himself or by
his own servant or agent in any of
the following cases:

(a) where the employer assumes
control ag to the manner of perfor-
mance of the work—that is exactly
what you have got in the Bill;

(b) where the wrongfu]l act is speci-
fically authorised or ratifled by the
employer—that again you have got ia
the Bill;

(c) where the work contracted with
the independent contractor is itself
unlawful—that itself would make the
Government g party to authorising an
unlawful act;

(d) where the work contracted to be
done, though lawful in itself is of
such nature that it is likely, in the
ordinary course of events to cause
injury to another unless care is taken
or that the law imposes upon the
employer an absolute duty to ensure
the safety of others in the doing of the
gﬁ{k—thj‘s you have in the present

There is no substantial difference in
what we recommended and what the



bill provides for, so far az I can see.
1 may be wrong.

-SHRI SHRI CHAND GOYAL:: In
Section 3 of the proposed Bill under
sub-clause (ii) it is stated that while
acting beyond the course of his emp-
loyment if the act constituting the
tort was done by the employees or
agent on behalf of the Government
and is ratified by the Government.
We want your views on this because
the line between the course of emp-
loyment and beyond the course of
employment being very thin, will not
the Government, after the tort has
been committed, try to take shelter
under these words and not ratify.
Don’t you feel that these words “is
ratified by the Goverrment” should
be deleted 8o that a citizen gets his
remedy and is not deprived of it?

SHRI SETALVAD: I do not think
so. Se¢ far as I can see, in this Bill
an attempt has been made to place the
Government in the same position as
ordinary persons. Now supposing,
not the Government but some other
person had authorised a person to
do an act, then that person would be
doing it in the course of his employ-
ment. Supposing he did not authorise
him, but he did it on his own and the
other person accepted it or ratified it,
then he would be liable. So the same
mrinciple should be applied to Govern-
ment.. 1 do not see any reason why
Government should be placed in a
worse position than ordinary citizens.
I1f what you suggest is accepted, in
my view, the Government would be
placed in a more onerous position
than an ordinary: person. That's what
1 feel.

SHRI SHRI CHAND GOYAL: A
citizen is in a better position.

SHRI SETALVAD May I explmn
at this way? Forget the Government,
Sunpoesing a .private person—may .be
a private employer—has not autho-
rised a certain person to do an act.
Will, that private person,.be liahle’
As far as I can see, the act Dbe!
not authorised by him or not done 57
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the agent in the course of the em-
ploymeht the private person will not
be liable. The same rule is applied
to Government. Why should there
be any objection to the same rule be-
ing applied to the Government? That
is my point. I wonder if you agree
with me as to the scheme of this Bill.
The objects and reasons say: so, and
our Report also said the same thing;
The object of the Legislature is to
place the Government in the matter
of torts in the same position as any
other person. If that is so, that ebject
is carried out by this provision.
There is no difference made. And
why should the Government be ex-
posed to a greater liability than an

ordinary person? That should not
be.
SHRI SHRI CHAND GOYAL:

Now, the office hours are from ten to
five. - Supposing, this act takes place
at 5-80. The Government can take
the decision that since the office hours
are only up to 5-00, the act hag not
been done in the course of employ~
ment  though the Government ems.
ployee may be acting, of course, in
the interests of the Government.

SHRI SETALVAD: There is a
mass of case law as to the meaning
of the expression ‘“acts done in the
course of employment”. All these dis-
tinctions have becn dealt with, and
they are inevitable. Even in the
case which vou mention if the office
hours are from ten to flve and the
Government employee does something
at half past flve, but the act done is
something in the course of his duties,
I think the act would be done in the
course of his employment.

SHRI SHRI CHAND GOYAL: This
is with regard to section 10. Police
men have been kept on par with.the
members, of the Armed Forces where-
as in the UK. this provision |Is
confined only to the members of the
Armeg Forces. We fee]l that 8o flr-
ag the Armed 'orces are. Comeern
there is hardly a conflict between ,thp
Armed Forces and a citizen, but so’



far ag police men are concerned,
their interests sometimes come into
conflict with the interets of the citi-
zens. So don't you feel that we ought
to have kept in line with the provi-
sion in the UK Act and not included
these members of the Armed Forces
within the scope of section 10?

SHRI SETALVAD: I do not re-
collect what the provision in the U.K.
is. I will accept what you tell me
that the UK does not make any ex-
ception in the case of the Police Force
doing its duty. ’

MR. CHAIRMAN: They are not
paid out of the Consolidated Fund.

SHRI SETALVAD: What I feel
is that having regard to what is
generally happening in the country
these days it is much better to give
the protection to the Police  Force
which has been given under section
10 while they are doing their duty,
because the Police has to be much
more active now than in the earlier

days.

SHRI KRISHNA KANT: Then we
may turn into a Police State.

SHRI SETALVAD: We have to if
there are aets of lawlessness.

SHRI N. K SHEJWALKAR: 1
refer to page 7 of the Bill. Here in
the saving clause, a member of the
police force has been exempted from
the liability. Now, in the light of
what has happened in the Indrapras-
tha Estate building on th~ "9th  of
September last, are you oi tne vpinion
still that they should be exempted?

SHRI SETALVAD: No, they would
not be exempted. That certainly
would not be covered by this clause
so far ag I can see. There the police
ran amuck and started maltreating
the public servants. So they would
not be covered by this clause.
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SHRI N, K. SHEJWALKAR: )i g
the lines are carefully read, I think
only the motive action has been ex-
empted; the total action has not been
exempted.

SHRI SETALVAD: I am sorry I
do not agree because those wantom
acts of Police such as you are think-

ing of will not be protected by this
clause.

MB. CHAIRMAN: Actually, the
semi-colon is wrong. That should
eover both.

SHRI BHATIA: We will make it
more clear.

SHRI YADAV: 1If you look
page 8 sub-clause (n):

at

“any Personal injury or any
damage to property caused by: an
gct which by its nature ig likely
in the ordinary course of events
to cause such injury or damage™

Suppose in order to maintain peace
the Police personne]l were autharised
to enter that building and they per-

formed that act will that not be
covered by it.
SHRI SETALVAD: Supposing

some people are wrongly and offen-
sively start setting fire to a building.
The building is to be protected against
miscreants. Then the Police from
outside try to rush inside. Suppos-
ing the gate is locked. Then they
may; break open the lock and go in.
That damage to property will be pro-
tected because that is necessary for
the purposes of giving entry to the
Police into that building.

SHRI YADAV: Because of this
provision Government would like to
cover the acts of the Police in this
manner. What is the check inspite of
this provision?

SHRI SETALVAD: May we read
it again?



“any personal injury or any
damage to property caused by an
act which by its nature is likely
in the ordinary; course of events
to cause such injury or damage,
if the doing of the act is authoris-
ed by any enactment for the time
being in force;”

SHRI YADAV: Enactment is there
to maintain law and order.

SHRI SETALVAD: The words
are: “if the doing of the act”—it is
a particular act.

SHRI YADAYV: There are various
exemptions provided in this Bill on
pages 6, 7 and 8. Do you think that
these exemption will bar the citizens
to come in the court of law to get
the remedy?

SHRI SETALVAD: Certain bars
are necessary. For example, the
cntries are mentioned. I am refer-

ring to (b) “any act done by the
Government in the discharge of its
functions in relation to any of the
matters enumerated in entries 10, 11,
12, 13, 14, 15 and 16 of List I in
the Seventh Schedule to the Consti-
tution;” These are necessary. If you
look at those entries those relate to
foreign affairs, United Nations Orga-
nisation and various other things and
those should not be exposed to attack.
These would normallvy not concern
the citizen so far I can see.

SHRI N. K. SHEJWALKAR: Under
clause (j) of section 11 Magistrate
has not been exempted for his exe-
cutive actions while the Police has
been so exempted under section 11
clause (i). Why this discrimination
between the two?

SHRI SETALVAD: There again
we will read it:

“any act done by—

(i) a member of a police
force; or
(ii) a public servant whose

duty it is to preserve peace
and order in any area or

place or Who is engaged om
guard, sentry, patrol, watch
and ward, or other similar
duty in relation to any area
or place.”

And then comes the important provi-
sion.. ..

“for the prevention or suppres-
sion of a breach of the peace, or
a disturbance of the public tran-
quisity, or a riot or an affray or
for the prevention of any offences
against public property”.

If he is acting for these purposes, he
(the police) now is protected, not
otherwise.

SHRI RAM SEWAK YADAV:
What else remains?

SHRI KRISHNA KANT: They go
only for these.

SHRI SETALVAD: 1t is not my
province; it is the province of legis-
lators.

SHRI KRISHNA KANT: You .are
also a legislator. .

SHRI SETALVAD: The remedy for
it lies elsewhere, not in this Bill.

SHR] A. T. SARMA: A tort is
committed and a man is aggrieved
and he deserves compensation for it.
The action hag been done by a gov-
ernment employee. Whether the ac-
tion of the government employee 1is
ratified or not, the man aggrieved de-
serves compensation. So why should
there be ratification?

SHRI SETALVAD: Let us compare
the Government again with a private
person. If a private employer has
got an employee who is working for
a particular purpose in a particular
manner, and if in the course of his
duties he does something or other
which the emplover has not ratified,
you cannot make the ordinary em-
ployer also liable, The Government
is in the same position as the ordinary
employer.



SHRI A. T. SARMA: My question
ijs different. I say the man has been
aggrieved by the action of the em-
ployee of government. This makeés
the government responsible. So why
should there be ratification?

SHRI SETALVAD: Was the gov-
ernment employee acting in the dis-
charge of his duty?

SHRI A. T. SARMA: He is expect-
ed to be. Whatever he has done is
in the capacity of employee of gov-
ernment.

SHRI SHRI CHAND GOYAL: He is
refer:ing to a government employee
working in the course of his employ-
ment.

SHRI SETALVAD: Then govern-
ment would be liable.

SHRI A. T. SARMA: But whyv
should there be ratification? Govern-
ment may realise the compensation
from the employee. But the man ag-
grieved must be given compensation
without being subjected to it being
available on the government ratify-
ing the act of the employee.

SHRI SETALVAD: May I cite an
extreme case? I employ a servant
and he, not in the course of his duties,
but after his duties gors out and
murders somebod~. Am I as a pri-
vate person liable? No. I would not
be liable for any compensation to be
paid to the murdéred per~son’s rela-
tives. Why should the Government
in that case be liable?

SHRI A. T. SARMA: Here the
question is different.

SHRI SETALVAD: Why is it diffe-
rent? We seem to be at cross pur-
poses.

SHRI SETALVAD: Everything a
&ovét‘nment servant does he does not
@0 ‘in the course of his employment’.
W does ot strike against govérn-
Wit “In the course of his employ-
ment’.

SHRI A. T. SARMA:; Government
has to realise the compensation from
him.

MR. CHAIRMAN: His point is:
why should ratification by govern-
ment become necessary?

SHRI A. T. SARMA: I am asking
for your valuable opinion.

SHRI SETALVAD: I am sorry I
am not able to assist; I have not fully
understood your question, You are
referring to a case where the govern-
ment servant acts not in the course
of his duties as a government servant,
but outside it. Is that so?

SHRI A. T. SARMA: No.

SHRI SHRI CHAND GOYAL: I; the
government employee does that in the
course of his employment, government
is not saved; it will have to pay com-
pensation. Bu!, if the person is not
acting in the course of his employment
entrusted to him by government, and
ha does something outside that em-
ployment, what happens?

SHRI A. T. SARMA: There also
why should there be any ratification?
Suppose a government employee has
done something wrong. The man has
been aggrieved. He deserves com-
pensation. The employee has done it
as a government servant, not in his
individual capacity.

SHRI SETALVAD: That is the
whole point.

SHRI RAM SEWAK YADAV: He
means to say this. Suppose-a govern-
ment officer has acted beyond his
limit and a tortius liability is attract-
ed. According to the Bill, ratification
by government is necessary, The hon.
momber asks: What is the need? He
will go to the law court which will
givs-judgment. For am act done with-
in the limit, ratification js not neces-
sary.

BHAR! SETALVAD: Ritification 1s
fidbt Provided in such casés.



SHRI RAM SEWAK YADAV: No.
But here he will go to court. Here ac-
cording to the Bill, though the act
done is beyond his duty, ratification is
necessary. Ultimately will have to
go to court. The court will give
judgment and may give some relief
to him. What is the need for rati-
fication?

SHRI SETALVAD: Relief against
whom? You are thinking of relief
against government. Government,
like any other employer, can right}y
say, ‘Yes, it my servant has acted in
the discharge of my duty and in the
course of employment, I am liable;
but if he goes on a spree of his own
and does something, I am not liable,
just like a private person’. Why
should that he quarrelled against?

SHRI RAM SEWAK YADAYV: Sup-
pose the man wants to go to court.
There may be a dispute. Govern-
ment may contend that it was done
beyond his duty.

SHRI SETALVAD: Every person
can go to a court of law. The court,
in this case, will first see: whether
the government servant acted in the
course of his employment? If he has,
government would be liable. The
second question the court will ask
itse'f, though the act was outside
the course of employment, has Gov-
ernment in any manner ratified it?
Again, it it is so ratified, the Govern-
ment would be liable. But if it is
neither the one nor the other, the
Government will not be liable.

SHRI RAM SEWAK YADAYV: 1t is
the court that has to see to it. Why
does the Government come in?

SHRI SETALVAD: The Govern-
ment does not come in.

SHRI A. T. SARMA: You are say-
ing two things:- one is that.if the
Government employee has acted with-
in his jurisdiction, then there is no
necessity of ratification. Do  you
agree?

SHRI SETALVAD: Yes; then the
Government is bound to pay.

SHRI A. T. SARMA: There is no
necissity of ratification in that case.

SHRI SETALVAD: No.

SHR] A. T. SARMA: We must
define clearly: that in case a Govern-
ment employee has acted according
to his office, there shall not be any
necessity of having this action ratitied
by the Government.

SHRI SETALVAD: But the Bill
says so. The Bill provides for it.

SHRI H. N. MUKERJEE: Would
it be correct for me to assume that
you do not agree with Mr. Seervai's
contention which he openly made in
his book that the citizen’s position
would be very much worse under the
law as suggested in this present Bill?
Would I be correct in assuming that
you do not agree with this and you
think that the citizen would not be in
a worse position than today?

SHRI SETALVAD: 1 am sorry, I
confess that I have not read the pas-
sage in that book. I am not able to
answer that question.

SHRI H. N. MUKERJEE: I want
a general idea. I do not want you to
apply your mind to it just at present.
What I' wanted to know was this. You
have gone through the Bill more or
less, and having been the Chairman
of. the Law Commission, you know
whether or not they have departed
from its recommendations. But, on
the whole, are you ready to tell us
that this Bill does not diminish the
right of the titizen in anyway? ‘

SHRI SETALVAD: I think it en-
larges the right of the citizen. 1 have
not seen what Mr, Seervai has said.

SHRI H. N. MUKERJEE: I want
a certain clarification. There are a
number of exemptions in the Bill, but
the exemptions that the Law Commis-
sion “have recommended both in the
body of their report and in Appendix
I, where it refers to cases where the
State was held not liable for torts,



do not correspond with the very ex-
haustive list of exemptions which
there are in this Bill. This matter
has already; been brought to your
notice. For example, there is a
rather extravagant immunity given to
members of the police ferce or pub-
lic servants entrusted with the duty
of preserving law and order. This is
so comprehznsive, and is such an
omnibus endownment of powers as
has been witnessed in the recent
Indraprastha incidents which were
brought to your notice, and you told
us that the law was frowned upon in
that particular behaviour. But as far
as ‘the promuilgation of the law in this
particular Bill is concerned, I fear
that when a member of a police force
or a public servant acts for the pre-
vention or suppression of a breach of
the peace, or a disturbance of the pub-
lic tranquillity or for the prevention
of any offences against public pro-
perty, and it comes under the exemp-
tion, then the citizen is very much in
difficulty. Besides, the Law Commis-
sion nowhere suggested that the
police force functioning within the
municipal limits of the country should
have a kind of exemption which a
police force might, for security pur-
poses, be endowed with. What is
vour view about this?

SHRI SETALVAD: 1 shall answer
it in two parts. First, your question
is based on an assumption that the
Law Commission’s proposals were
exhaustive proposals. As I have al-
ready said, they were not exhaustive,
and the Commission’s report also said
g0. It wag not drawing up a piece of
legislation. Secondly, I do not agree
with your apprehension that this
clause is too wide, because there are
sufficient safeguards in the clause
itself, and if you have in mind the
recent event, surely that outrageous
event would not be exempted by this
clause so far as I understand it.

SHR! H. N. MUKERJEE: Then, I
would very much like to have another
clarification from you. I know very
well that the Law Commission was

not drafting legislation, and therefore
they would be making verbal changes,
but the spirit of the Law Commis-~
sion’s report has got to be pursued
and they say they are doing it. But
I find no reference—I may be
wrong—at all to exemptions to be
given to the police, and the police
opcrating in g law and order situa-
tion does not come into the picture
at all, but they are being given this
particular kind of authority which
was being pointed out by our Mem-
bers here. We are only trying to as-
certain from you your views. Do you
think that in spite of this inclusion in
the Bill all the extravagant exemp-
tions for the police force and similar
authorities, it would not redound to
the disadvantage and against the in-
terests of the citizens?

SHRI SETALVAD: No; I do not
think so.

SHRI H. N. MUKERJEE: Then
there arises the other point which was
raised by Mr, Ram Sewak Yadav also.
Can we in thig country equate the
citizen of the State in the manner of
the definition of the tortious act when
the Government servant remains a
Government servant in the eyes of
the law even when he acts beyond or
in the course of employment? I am
not blaming anybody. But it might
happen that a Government servant,
acting quite blatantly in excess of the
authority performs a certain thing
which aggrieves an ordinary citizen.
The ordinary citizen does not know
the niceties and refinements and the
difference between “in the course of
employment” and “outside the course
of employment” and so on. Are we
in a position in this country to treat
the Government servant on a par
with a citizen in so far as exemptions
from tortious liability are concerned?
Have vou applied your mind to this
matter?

SHRI SETALVAD: Is it your sug-
gestion that the Government should

be in a worse position than the ordi-
nary citizen? Let us not forget that

when you impose a liability, you are
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really imposing a liability on all citi-
zens. Who is going to pay the com-
pensation? It is the taxpayer
who is going to pay the
compensation. When you are
advocating a larger or a  greater
burden in the matter of liability for
torts on Government, you must not
forget the ordinary citizen who pays
the tax and whose money is paid as
tax.

SHRI H. N. MUKERJEE: The mo-
ney comes from the coffers. But the
point is the aggrieved person is not
in the picture. In our country,
what happens is this; Government's
misbehaviour whether the act is done
in the course of employment or out-
side the course of employment, is a
common occurrence. From that point
of view, the question is whether this
Bil] is not going a little beyond the
ambit of legislation. Hawve you ap-

plied your mind to this? Can you
suggest any way?
SHRI SETALVAD: I think it

would be injurious to include these
ideas, assuming that what you say is
really the correct position. Even so,
it would not be correct to legislate
from that point of view. What we
should do is to correct the evil of
Government servants wantonly acting
even outside the course of empoy-
ment in some other manner; that
would not be the purpose of this legis-
lation, '

SHRI H. N. MUKERJEE: My next
question is in relation to the ratifica-
tion by Government and the respon-
sibility of the Government for acts
done beyond the course of employ-
ment. I discover in Appendix I of
the Law Commission’s report—page 4
—a reference to cases where the
State was held not liable for torts
arising out of a different matter. It
refers to Number 11: actg done in the
course of official duty where it may
be proved that the impugned act
‘was authorised by the Crown or that
it profited by its performance. The
criterion, therefore, seems to be pro-
fitability to the Government, the fact
of profit having acerued to the Gov-

ernment rather than a formal ratifi-
cation by the Government. It may
be done beyond the course of autho-
rity, as profiting the Government,
but the Government keeps mum about
ratification. Therefore, the citizen is
deprived of his rights. I do not know
whether you can give ug a clarifica-
tion on this,

SHRI SETALVAD: Ratiflcation is
not necessarily formal. Ratification
may arise in various ways. It may
be by conduct. If the government
knows of the act and acquiesces in it
that by itself would be ratification. It
need not be a formal act at all. For
instance, it may be derivation of
profit or advanlage to government. So,
the government having known that
the servant has done it acquiesces in
it; that jg ratification. If the gov-
ernment takes some benefit or advan-
tage out of the act of the govern-
men: servant that would be a case
of ratiflcation.

SHRI H. N. MUKERJEE: 1 feel
sometimes that codification by itself
piecemeal may not be the remedy
but a rationalisation of the entire sys-
tem of our law is more important.
But, pending that, we try to proceed
piecemeal by way of codification, Here
in regard to liability on torts we have
a certain position, Article 300 of the
Constitution provides some kind of a
guarantee to the citizen’s right against
the government. Now we follow also
the Indo-Anglican ideg of judicial
procedure which means citation and
all that sort of thing which means
the hazard of occasional judicial pro-
nouncements which are contradictory
to each other. Now could you tell
ug if it is really more profitable for
the country to have legislation which,
I am sure, is going to be amended in
the near future—we shal] need amend-
ment in the legislation several times;
later we shall have amending legisla-
tion almost ad infinitum—or would it
be more profitable to have a definite
law at this moment of time on the
lineg of the recommendationg of the
Law Commission? Would it be better
to leave the matter as it is and just



-carry on since we have the procedure
of tha Indo-Anglican system in spite
‘'0? the judicia]l controversies that have
arisen over the years with different
High Courts pronouncing different
‘Judgments?

SHRI SETALVAD: Is not the pre-
sent legis'ation in line with the re-
commendations of the Law Commis-
sion®

SHRI H. N. MUKERJEE: Another
High Court may give a  different
judgment.

SHRI SETALVAD: Judges are
human beings and they are likely to
err.  But in matters of law they are
less likely to err than others. That
is all what I can say.

SHRI B. T. KEMPARAJ: Is it not
necessary to have a clear-cut defini-
tion of ‘tort’?

SHRI SETALVAD: The Law Com-
mission tells us how difficult it is to
defilne ‘{orts.

SHRI B. T. KEMPARAJ: Unless
the word ‘tort’ is clearly defined, how
is it possible for a citizen to decide
against what acts of the government
. or its servant he can claim damages?

SHRI SETALVAD: Well, remedies
‘for torty' have been found for ewer
280 years 'in England and many other
Seauntriés withount there being any de-
finition of the word ‘tert. I suppose
-the same thing will happen In: our
“eountry also. '

SHRI B. T. KEMPARAJ: Then we
will ‘have to depend entirely on case
lavs reported in foreign countries Is
# not ‘possible for ug to find out a
¢lear deflnition of the worq ‘tort’ on
the basis of the cases that have been

decided by our Supreme Court and
other courts? '

SHRI SETALVAD: Several writ-
ers, incuding Clerk, have  applied

t"1~ir mind to the task of framing a
definition and they have given it up.

SHR] B. T. KEMPARAJ: Section 3
(a) (ii) of the Bill reads:

“while acting beyond the course
of his employment if the act cons-
tituting the tort was done by the
employee or agent on behalf of
the Government and is ratified by
the Government;”

The term “beyond the course of his
employment” impliegs that he has not
been authorised to do certain things.
So, he is acting beyond the orbit of
his authority. How could it be rati-
fied by the government? Ig it a duty
cast upon the government to ratify
an action of the governent employee
when he has acted beyond his juris-
diction?

SHRI SETALVAD: Government {r
not bound to ratify it. But, in some
cases, government may ratify i,
though not formally. 1 will give an
illustration. A government employee
is given certain duties. Suppose he
ac'g beyond his duties and the gov-
ernment, knowing full well that he
has acted beyond his duties, takes
advantage of that act or gets some
benefit out of that act. Then. should
the government not be held responsi-
ble, even though the act of the Gev-
ernment servant was beyond the scope
of his authority? That is the prin-
ciple behind this provision.

SHRI B. T. KEMPARAJ: Here the

_presumption is that the act of the

government servant beyond the course
of ‘his employment is always benefi-
cial 1o government. Suppose it is
detrimental to the interests of the
government and the government is
made to suffer on account of the act
of the official. Why should that act
be ratified by the government subse-
quently?

SHRI SETALVAD: Government is
not bound to-ratify it; - governmant
may or may not ratify it. If the
government ratifiés- it it becomes lia-
ble; otherwise not.



SHRI B. T. KEMPARAJ: Here we
are making it incumbent on the gov-
ernment to ratify all such acts of the
government servant.

SHR1 SETALVAD: No, I do not
think you need have any such mis-
apprehension. It is left {0 the option
of the government either to ratify
it or not.

SHRI B. T. KEMPARAJ: Clause 11
(n) reads:

“any personal injury or any
damage to property caused by an
act which by its nature is likely
in the ordinary course of events
to cause such injury or damage,
it the doing of the act is autho-
rised by any enacument for the
time being in force;”

Under this sub-clause, g government
servant acting in the course of  his
employment or while discharging his
duty may act in excess, thereby caus-
ing injury or damage to a person or
his property. So will this exemption
clamse not mean that the right of the
citizen who might suffer at the hands
of these officers is taken away and
that the citizen will have no redress?

SHRI SETALVAD: No. This deals
with a case where the law provides
that a particuler act shall be done.
Ths term used is “authorised by any
_enactment for the time being in force”.
Therefore, when a government servant
is carrying out his-duty in accordamnce
with law and during the course of it
some injury is caused to some citizen
or some damage to some  property,
that ig not actionable, because he is
carrying out the law.

SHRI B. T. KEMPARAJ: Suppose
under the garb of carrying out his du-
ties g government servant acts ex-
_cessively and thereby causes some in-
jury or damage to a citizen or his
property; what is the remedy open
{0 the citizen? .

SHRI SETALVAD: If he acts in
excesg ‘of his powers that will. not be

covered by this clause. Only those
injuries caused by the performance of
his duties will be covered by this:
provision.

SHRI B, T. KEMPARAJ: Who is:
going to decide it?

SHRI SETALVAD: The court na-
turally.

SHRI B. T. KEMPARAJ: Will it
not follow that the rights given to a
citizen under clause 3 will be taken.
away by this clause 11 (n)?

SHRI SETALVAD: No, I do not
agree,

SHRI KRISHAN KANT: 1 would:
refer you to the extracts from Shri.
Seervai's opinion where it ig stated:

“The assumption made in Kas-
turi Lal’s cyse that the P&O Case
hag always been followed is pa-
tently incorrect and in my view,
on an appropriate occasion the
Supreme Court would be entitled
to hold that Kasturi Lal’s cuse
was wrongly decided and was.
productive of public  mischief.
The result of this discussion is
that the State is liable in tort as
held by Sinha C.J. in Vidhyawati’s:
case. If this is the correct posi-
tion, the Bill, merely asserts a
liablity which already existeq so-
far as the Secretary of State
for India was concerned and to
that extent is not open to any ob-
jection and in fact ig in conso-.
nance with Article 300 as correct-
ly interpreted in Vidhyawati’s
Case. To the extent that any
previsions of the proposed Bill
curtailed the liability to which
the Secretary of State would
have been subject, in my opinion,
the Bill would be ultra vires arti-
cle 300 of the Constitution, if the
decision in Kasturilal's case is
subsequently overruled. Because,
no Act of the Legislature can re-
duce the liability of the State
.coptrary to an express provision
of the Constitution.”
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1 would like to have your opinion
on this point,

SHRI SETALVAD: | have not yr2ad
thig passage. I have hearq it now. I
"have not considered it. I would not
venture an opinion without consider-
ing it.

SHRI BHATIA: Article 300 says:

“(1) The Government of India
‘may Sue or be sued by the name
of the Union of India and the
Government of a State may sue
or be sued by the name of the
State and may, wubject io any
provisiong which may be made by
Act of Parliament or of the Legis-
lature of such State enacted by
virtiy of nowers conferred by this
Constitution, sue or be sued in
relation to their respective affairs
in the like cases ag the Dominion
of Indja and the corresponding
Provinces or the corresponding
Indian States might have sued or
been sued if this Constitution had
not been enacted.”

An your report also you have stated:

‘It would be noticed that under
this article the liability of the
‘Union and the States are the same
as thoge of the Dominion and Pro-
‘vinces of India before the Consti-
tution come into force. But it is,
however, subject to legislation by
Parliament or the Legislature of
a State.”

Bince it will be “subject to any pro-
visiong which may be made by Act of
Parliament or of the Legislature of
such State enacted by virtue of po-
-werg by this Constitution” it cannot
be ultrg vires.

SHRI SETALVAD: I do not quite
understand that passage. That is all
1 can say. I am referring to the ob-
servation about ultra vires. I do not
think jt will be ultra vires.

SHRI KRISHAN KANT: Coming
back to clause 8, sub-clause (a) (i)
seads:

“while acting beyond the course
of his employment if the act
constituting the tort was done by
the employee or agent on behalf
of the Government and is ratified
by the Government;”

When it is “on behalf of the Govern-
ment” where is the need for ratifica-
tion?

SHRI SETALVAD: I myself think,
subject ‘o what the draftsman may
say, that the term “on behalf of the
government” s2emg to be a surplusage.
If he is acting as an agent on behalf
of the government, then he is acting
in the course of his employment.

SHRI BHATIA: Ratification can
take place only when the act is done
on behalf of the government., If the
employee acts on his own not on be-
half of the government how will the
government ratify it? It is on the
lines of section 196 of the Contract
Ac.. So unless the act is done om
behalf of another person, the question
of ratification can never arise.

SHRI KRISHAN KANT: While
replying to Professor Mukerjee you
said that there was a lot of case law
on ratification and that verbal ratifi-
cation or knowledge of the act or some
other thing though it may not be in
writing means ratification. When you
say that then “on behalf of Govern-
ment” includes ratification and it we
say here only “on behalf of Govern-
ment”, the objection of many of the
Members will be removed and it wil}
satisfy most of the people.

SHRI SETALVAD: 1 think, this §s
a matter for the draftsman of the
Bill to consider. The draftsman has
followed the phraseology of the Con-
tract Act.

SHRI BHATIA: Even o‘herwige,
the cardinal principle is that ratifica-
tion can be done only when the act
is supposed to have been done on
behalf of the person ratifying it. The
phrase “on behalf of Government”
will not govern ratification; it will
only qualify that the tort was done
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by the employee on behalf of Govern-
ment. .

SHRI KRISHAN KANT: What is
the need for ratification if it is done
on behalf of Government?

SHRI SETALVAD: What is con-
templated is an act which the servant
purports to do on behalf of the Gov-
ernment and, in fact, does on behalf
of the Government but outside the
course of his employment. In such
zases ratification comes in,

SHRI KRISHAN KANT: We know
how the Government and its various
departments function.

SHRI SETALVAD: Make them
function better.

SHRI KRISHAN KANT: The law
represents the present functioning of
the Government, When society
changes we will change the laws; torts
may not be required at that time. But
here our fear is that acts which do
not suit the Government will never
be ratifled by them because they know
the consequences of that.

SHRI SETALVAD: If a servant
acts outside the course of his emp-
lJoyment and makeg Government lia-
ble, how can that be allowed? Could
that be allowed in the case of a pri-
vate employer? The whole scheme of
the Bill is to put the Government in
the same position as that of the pri-
vate employer.

SHRI KRISHAN KANT: If he
is not doing it on behalf of the Gov-
ernment, let the Government say
later on that it was not done on their
behalf.

SHRI SETALVAD: If the act is
done in the course of employment,
nothing more is needed, We are deal-
ing with actg done outside the course
of employment. In such cases two
things are necessary: firstly, it must
be done on behalf of the Government
—+the servant must not be acting for
his own benefit or purposes but must

be acting for the Government—and,
secondly, because he ac's outside the
course of his employment, the Gov-
ernment must ratify it orally or by
conduct or otherwise.

SHRI H. N. MUKERJEE: If he
does something on behalf of the Gove
ernment, according to the common-
senge view—ii may not be the legal
view—he is the agent of Government.

SHRI SETALVAD: No man can
constitute himself an agent without
the authority of the principal or the
master.

SHRI H. N. MUKERJEE: If an
employee of Government allegedly on
behalf of the Government does some
thing beyond the course of his emp-
loyment which is a torfious act, we
wish the citizen to have his guarantee
and, therefore, the question of ratifi-
cation need not arise. If it was done
not on behalf of the Government, the
Government can contest the matter in
a court of law and get out of the liabi-
lity. You keep either the one or
the other, either “ratification” or “on
behalf of Government”.

SHRI SETALVAD: So far as I can
see, if you omit the ratification part
and put only “on behalf of Govern-
ment”, the courts will always say
that an act done by an employee on
his own outside the course of his
employment is not an act done on
behalf 6f Government.

SHR] H. N. MUKERJEE: Let the
courts say that.

SHRI SETALVAD: Then, a person
who goes to the court claiming dam-
ages will have to prove that the man
was acting on behalf of the Govern-
ment.

SHRI KRISHAN KANT: He will
produce evidence that he had been
doing all those things.

MR. CHAIRMAN: Wil it do it
“gnd” is made into “or”?
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SHRI SETALVAD: That wil] des-
troy the very principle of ratification
the basis of which is, as the Contract
Act lays down, that you can ratify
only something that ‘is done on your
behalf. That is why these two phra-
Ses come together jointed By the con-
junctive “and”.

SHRI KRISHAN KANT: Then the
whole purpose of the Bill to give safe-
guarq to the citizen ig completely frus.
trated. I think, Shri Setalvad himself
was in two minds.

SHRI SETALVAD: I had lost sight
of the principle thdt ratification can
be done only of an act which is done
on behalf of the master .

SHRI KRISHAN KANT: The pur-
pose of the Bill is to safeguard the
right of the citizen as well. But here
we are safeguarding the Government'’s
right only and not that of the citizen
In your report this was there. Could
you say what was the purpose of in-
cluding this sub-clause in it when it
is not included anywhere else?” Do
you think that the present law in the
country is not sufficient to safeguard
the interests. of the police or others
who act for maintaining law and or-
der?

SHRI SETALVAD: You are safe-
guarding the interests of the Gov-
. ernment and not of the police in res-
pect of compensation claimed against
Government.

SHRI KRISHAN KANT: But you
are pot safegurading the Government
only. You are excessively against the
citizen.

~ SHRI SETALVAD: You are pre-
venting the citizen from claiming
compensation in respect of acts done
by the police which are not beyond
their authority. I-have already poin-
ted' out that the clause will not cover
excesses like the one’'s we have talkea
about. Only proper acts done for
-the purpose of maintaining.peace will
be covered.

SHRI KRISHAN KANT: Again,
the citizen will be a4t & disadvantage
0 prove to the court that that was
excesgive. They wil] say that there
was ng other situation for them and
the whole thing will be put in such a
way that we know what will happen.
As you said, about breaking open the
doors and going into the C.P.W.D.
building, there was no other way. It
is in pursuance of the Act that they
are doing. This clause will always
protect them. I think, the Law Com-
mission never came to think of this
eventuality that the Government will
take advantage of this recommenda-
tion to include this black clause in
this Bill also.

SHRI BHATIA: This is also there:

“In order that ratification of an
unauthorised act should make the
principle responsible, the follow-
ing cnditions must be fulfillled,
namely, the wrongful act must
have been done on behalf of the
principal; no one can ratify an
act which was done not on behalf
of the principal but on behalf of
the doer... .”

SHRI KRISHAN KANT: When we
say, on behalf of Government, that
satisfied it. We néed not follow all
the case history and all that. We
arc legislating for the present-day so
ciety and present-day Government of
the country. '

SHRI SETALVAD: As 1 said we
are mixing up the two things in this
matter. Firstly, about the excesses of
the police, the remedy is to be tound
not in this Act but somewhere eise.
That is what is troubling you all.

. 'SHRI KRISHAN KANT: Why does
the Government want to have the
remedy from the . citizen? This is
véry important. If a person like Mr.
Setalvad supports this black clause,
ie becomes very difficult for the
common people, and public workers



to do all that. His support to this
clause js very detrimental to public
cause. He has been the champion of
civil libertles and all that. I think,
his support to this clause ig a very
detrimental thing to public cause.

MR, CHAIRMAN: Let ug finish
quickly. Shri Srinabas Misra,

SHRI H. N. MUKERJEE: May I
make a suggestion? It is very impor-
tant for us-to have elucidation of the
discussion that we are having with
Mr. Setalvad. If there is no time to-

day, let us have another sitting with
Mr. Setalvad.

MR. CHAIRMAN: That is all right.
Wil] Saturday suit you?

SHRI SETALVAD: Yes.

‘MR. CHAIRMAN: We will meet
again on Saturday, 26th October, 1%68
at 4 PM.

SHRI SETALVAD: Yes.

(The witness then withdrew

(The Committee then adjourned)
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The Witness wag called in and he
took his seat

MR. CHAIRMAN: I have to read
out to you one or the directions {rom
the Speaker, just for your jnformstion.

Where witnesses appear before a
Committee to give evidence, the
Chairman shall make it clear to the
witnesses that their evidence shall be
treated asg public and is liable to be
published, unless they specifically
desire that all or any part of the evi-
dence given by them is to be treated as
confldential. It shall, however, be ex-
plained to the witnesses that, even
though they might desire their evid-
ence to be treated as confidential, such
evidence is liable to be made available
to the Members of Parliament.

SHRI K. L. MISRA: I do not think
that any occasion will arise for me
to say that it should be treated as
confidential.

MR. CHAIRMAN: You should be
aware of this. This is one of the
directions from the Speaker that I
should read it out.

We are grateful to you for having
taken the trouble of coming here. You
have not sent any Memorandum....

SHRI K, L. MISRA: No; I have not
sent. Has the U.P, Government sent
any Memorandum?

MR. CHAIRMAN: No.

SHRI SHRI CHAND GOYAL: Other
State Governments have sent but your
Staie Govt. has not sent anything.

MR. CHAIRMAN: Is it because-
your State Government feels that it is
not concerned with this Bill?

SHRI K. L. MISRA: It could not.
when this kind of liability is fixed up--
on it.

MR. CHAIRMAN: What is the
justification or necessity for thig Bill?
Are you satisfied with this Bill? What.
are the adequacies or inadequacies?
Later on we will come to questions.

SHRI K. L. MISRA: You know the-
lay of torts at present not merely with
respect to Govt. liability, but even
with respect to other matters is based:
on case law and textbooks, generally
speaking. In the case of Govt. liabi-
lity particularly, the historical back-
ground of Govt. liability in India has.
been so compiled and from ovur
Government of India Act of 1919
and all that upto the constitution
they merely go on referring to the na-
ture of things as it was before with the-
result that today the question of liabi-
lity of the Govt. for tort remains in a
fluid state mostly on the interpretation
of case law. To that extent I do think
that enactment of the law making it
more precise would be useful. Then:
all kinds of problems would arise in
the course of interpretation of words:
which can’t be envisaged at all at this
stage of drafting and enactment of this.
Bill, It may happen that because of



rgertain words used the liability may
be lessened or increased than what you
intend to put. That danger is there for
every enac.ment, but provided that
such dangers are avoided as far as
possible, I personally think that enact-
ment of the liability of the Govt. for
torts would be desirable.

MR. CHAIRMAN: How do you find
this Bill. Is it adequate?

SHRI K. L, MISRA: On the whole
it is satisfactory. I will make my
comments on particular clauses when
1 come to them. .You have read the
Commission’s Report and the Crown
Proceedings Act of 1947 in England..

MR. CHAIRMAN: Do you wish to
make reference to any particular
clause?

SHRI K. L. MISRA: In Clause 2,
you have defined an agent. You say,
employed to do any act for the Gov-
ernment. The word ‘act’ is used in
varioug places in this Bill, sometimes,
as meaning the act which constitutes
a tort; sometimes meaning, a responsi-
bility which hag been placed upon
another person. Here itsels it says
“who is being employed to do any
act for the government’, if in
doing the act under the act or
contro] of the Gov!. A person is nct
necessarily . employed for doing an act
in the sense we can’t always precisely
say this particular thing would be
done by him. It may be a kind of
general implication. I was wondering
whether the word act was a little 100
restrictive. If you say, if a person is
employed for doing an act for the Gov-
ernment, it might create difficulties of
interpre ation. It is not possible in
the particular cases to say that a parti-
cular act has been required to be done
by an agent. You cen say, .any parti-
cular purpose or function rather than
the word ‘act’. Then you can say in
doing an act.

. MR, GHAIRMAN: That is, "‘being
for the Government and in doing so.’
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SHRI K. L. MISRA: The act is &
little restrictive.

MR, CHAIRMAN: Legally in courts
of law does it present any difficulty?
Is there any different interpretation?

SHRI K. L. MISRA: It might create
difficulty. I am not saying that it
would necessarily create difficulty.
But why do you have a difficutly if
it is likely to arise?

MR. CHAIRMAN: What difficulty
do you envisage?

SHRI K. L. MISRA: A person 1§
employed as agent for such a general
purpose that you can't gpecify .the
general purpose @s an act. You eannot
speak as an act at all. That difficulty
wil] arise.

SHRI KRISHAN KANT: The per-
son is generally employed for general
purpose. At g particular moment he
has to do a particular act.

SHRI K. L. MISRA. He may do a
specific purpose. It is not necessary
that every agent should be for general
purpose. You may say, in doing act
for which he has been employed by
the Govt. If you put it that way the
Act will be “all right. Then the act
would come within the course of em-
p'oyment. I have only put questjon
marks here, These gre just for your
consideration.

MR. CHAIRMAN: We will
about ihem.

think

SHRI KRISHAN KANT; After this
evidence, if you could send us any
possible amendment, it will be useful
to the Committee.

SHRI K, L. MISRA I will do it.

Regardins cltuse 2(b) (1), 1 would
like-to: imow. why the words ‘any past
connected .with defence’ have been
used. Probably this has beeén -copied
froth Art. 810 of the Constitution o

SHRI SHRI CHAND GOYAL:
This is the definition given in the

Constitution:



“....a member of a defence ser-
wice or of a civil service of the
Union or of an all-India service ur
holds any post connected with
defence or any civil post under the
Union, ...”

SHRI K, L. MISRA: Then we -vill
pass it on.

MR. CHAIRMAN:
actly reproduced.

SHRI K. L. MISRA: 1In 2(c) Yyou
have defined ‘Government’. If a tort
is committed by an employee of the
Central Government but while acting
in connection with the affairs of the
State Government, or an employee of
the State Government but while act-
ing in connection with the affairs
of the Union, could it be that both the
Governments are liable? I only want
to know. The idea of having (i) and
(ii) is to separate them. But I am
pointing out a case of an employee of
the State Government acting in con-
nection with the affairs of the Union.

They have ex-

SHRI YUNUS SALEEM: Then he
ic an agent to the Union Governmeni
even though he is an employee of the
State Government.

SHRI K. L. MISRA: I am not quite
on the question of responsibility. You
say that ‘Government’ would mean in
one case Central Government and in
ano‘her case State Government.

SHRI YUNUS SALEEM: If it is
done on behalf of the Union Govern-
ment then Union Government is res-
ponsible irrespective of the fact whe-
ther he is an employee of the State
or the Centre. There is no difficulty.

SHRI K. L, MISRA: May 1 point
out the dificulty? Take the case of
an .employee of the Central Govern-
ment acting in connection with the
affairs of the State Government, both
(i) and (ii) will be applicable. Sub-
clause (i) will apply because he is an
employee of the Central Govern-
ment....

3035 LS—6.
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SHRI NARAYANA RAO: For that
there is a personal aspect and a func-
tiona] aspect. If a tort is committed by
an employee in connection with the
affairs of the Union, then Union Gov-
ernment is responsible. If g tort is
committed in connection with the aff-
airs of a State, then State Govern-
ment is responsible. No matter whe-
ther it is committed by a State emp.o-
yee or a Central employee.

SHRI K. L. MISRA: Ifheis an
employee of the State Government
working for the Central Government
which is the relevant clause?

SHRI NARAYANA RAO: These are
governed by Art. 258,

SHRI K. L. MISRA: I am not on
the question of responsibility. I am on
the definition.

SHRI NARAYANA RAO: At certain
times Central Government can func-
tion for the State and under certain
circumstances the State can function
on behalf of the Union. If a tort is
committed in connection with the aff-
airs of the Union, the Union Govern-
ment is responsible,

SHRI K. L. MISRA: If a tort is com-
mitted by a servant of the State Gov-
ernment in connection with the affairs
of the Union, which is the Govern-
ment that will be liable?

SHRI YUNUS SALEEM: Will you
kindly consider this definition of ‘Gov-
ernment’ along with the definition of
‘agent’ given in 2(a)?

SHRI K. L. MISRA: I am not at
present on the question of responsibi-
lity of the Government.

SHRI YUNUS SALEEM: Clause 2
(a) defines ‘agent’ thus:

"‘“agent”, in relation to the Gov-
erniment, means a person (other
than an employee of the Govern-
ment) who being employed to do
any act for the Government is, in
doing the ac¢t, under the order or
control of the Government.
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If an employee or a servant of the
State Government is enjoined to do
certain work under the control and
order of the Central Government, he
would deem to be the agent of the
Central Government for all practical
purposes. Therefore, there is no diffi-
culty.

SHRI K. L. MISRA: May I point
out the difficulty? The position of
such a person would be that of an
agen. of the Central Government be-
cause he is working for the Central
Government and therefore he would
come under c(i). Would he come
under c(ii)?

'SHRI YUNUS SALEEM: State
Government can also function as the
agent of the Union Government.

SHRI K. L. MISRA You have not
quite followed me or I am not able
to make myself clear. If an employce
of the State Government acting in
connection with the affairs of the
Union commits the tort, then c(i)
would apply. My question is, would
he not come under c(ii) also. If he
comes under c(ii) also, then the Gov-
ernments concerned will be both the
Central Government and the State
Government,

SHRI YUNUS SALEEM: Even a
State Government, as such, can func-
tion as the agent of the Centra]l Gov-
ernment.

(Shri N. C. Chatterjee—in the
Chair).

SHRI MOHAMMAD YUNUS
SALEEM: (contd.) Therefore, if a
State employee functions as an agent
to the Union Government, it won't
make a difference at all.

SHRI K L. MISRA: Difference in
what?

SHRI MOHAMMAD YUNUS
SALEEM: for throwing the respon-
sibility.

SHRI K. L. MISRA: . We are not
talking of responsibility; we are at ihe
moment in definition only.

SHRI MOHAMMAD YUNUS
SALEEM: Definition is for what pur-
pose? '

SHRI K. L. MISRA: My point is that
definition should be made clear.

MR. CHAIRMAN:  What is your
suggestion? I could not follow tha:
because I came here just now.

SHRI K. L. MISRA: I was referring
to clause 2(c) definition v govern-
ment. May I put it more clearly? Is
it the idea that an employee of the
Government must come either under
(¢) (i) or (e) (ii) or he should come
under both? If he comes under both
there will be confusion. I am suggest-
ing here that the government may
define that with reference to two
things—acting of the employee in ~on-
nection with the affairs either with the
Union or with the State; the secona
criterion is whether he is an agent or
an independent contractor or an em-
ployee of the Central Government.
What I was trying to say was tnis.

Suppose there is a servant of tne
State.

SHRI MOHAMMAD YUNUS SALE-
EM: You may first consider the
first phrase of clause 2(c) (i) viz.,
“where a tort is committed by an em-
ployee of the Government while acting
in connection with the affairs of a
State.” That means when a State
employee is working as an agent to
the Central Government, he ceases to

be an employee of the State Govern-
ment.

SHRI K. .. MISRA: How can it be?

SHRI MOHAMMAD YUNUS
SALEEM: For other purposes he may
be. But, for the tortious purposes, he
won’t be an employee of the State
Government. When the clause reads
‘where a tort is committed by an am-
ployee of the Government while act-
ing in connection with the affairs of
the Central Government, ‘he won't be
an employee of the State Governmen'”

SHRI K. L. MISRA: Of course, he
is not acting for the State.
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SHRI MOHAMMAD YUNUS
. There should be no con-
flict at all.

SHRI T. M. SHETH: For that parti-
cular purpose, he will be deemed to
be an employee either of the State or
the Central Government.

SHRI K. L. MISRA: I don’t think
thgt is the intention of this phrase.

SHRI KRISHAN KANT: Take for
example I.C.S. Officers. Though they
may belong to States, it is the Central
Government or the Ministry of Home
Affairs at the Centre who really re-
gulates the service conditions and
action is taken by them. In that case
what is the position? Suppose in U.P.
a tortious act has been committed.
Who will be responsible? The State
Government cannot take action with-
out the consent of the Ministry of
Home Affairs and the UP.S.C.

SHRI K. L. MISRA: I am only an-
xioug about this. So long as he acts
in connection with the affairs of ihe
State, he is responsible for the act.
Both the clauses are very clear that
for the Government on whose behalt
he is acting, at that moment he is
responsible for the concerned Goverr-
ment. There is no difficulty.

SHRI MOHAMMAD YUNUS
SALEEM: If he is acting in connec-
tion with the affairs of the Union, then
he won't ba employee of the State
Government. For that purpose, there
should be no conflict at all.

SHRI KRISHAN KANT: Itis all
completely defined that if a person is
acting for the State, the State Gov-
ernment will be responsible, The in-
terest or profit is that of the State
Government,

MR. CHAIRMAN: There is no pos-
siblity of conflict. What Mr. Misra is
pointing ou: is that there may be a pos-
sibility of conflic.. Lzt us first hear
him,,

SHRI K. L, MISRA: I only wanted
to say that the deflnition does not in-
troduce an element o¢ doubt.

SHRI KRISHAN KANT: Can you
suggest any amendment to it?

MR. CHAIRMAN: An act may be
committed by somebody. It is doubt-
ful whether it is for the affairg of the
Union Government of the State Gov-
ernment or for both. It is very very
difficult to say that. There may be
some cases.

SHRI K. L. MISRA: The jdea must
be that it should be interpreted in the
same manner as the Constitution of
India. I am here pointing out that the
Constitution of India as an inierpre-
tation to acts is not available. General
Clauses Act is available. The Consti-
tution of India interpreting the act is
not available, It may be that you
migh: have used certain words from
the Constitution. It is not nccessarily
available for the purpose. The court
should be free to interpret the defini-
tion of the Governmen! of India Act
even though you might have used the
same phraseology in the Constitution.

MR. CHAIRMAN: Kindly look to
clause 11(b) where there are specified
items of acts done by the 'S ate
against which you cannot file a suit.
When an act was done in connection
with  entries 10, 11, 12, 13, 14,
15 and 16 of List I in the Seventh
Schedule to the Constitution, you can-
not flle a suit.

SHRI K. L. MISRA: I see in clause
11 certain specified acts done by Gov-
ernment in the discharge of its func-
tions in relation to any of the matters
enumerated in the List I about each
one of which the Government is not
responsible. But the affairg of the
State are much larger than any autho-
rity.

MR. CHAIRMAN: I only wanted
to point out these things with g view
to your taking notice of it.

SHRI K. L. MISRA: Clause 11 does
not dea] with interpretation of the Act
under the Constitution.



~SHRI H. N. MUKERJEE: 1 see Mr.
Misra’s point, It is rather important.
There is occasionally a juxta-position
between the affairs of the State and the
affairs of the Union. There might con-
cievably be occasions. Take for ins-
tance what is happening in North Ben-
gal. At the present moment, officers
of the Central Government are sent to
work there. Maybe they are doing the
work which is partly apputenant to
the State Government and partly to
the Central Government. Indeed, in
regard to that, ascertalning of the
responsibility would become a difficult
proposition for the officers who are
sent from here. I don’'t think that we

may merely say that the formulation
made here is clear.

MR. CHAIRMAN: I am trying to
find out Mr. Misra’s point. He says
that there may be occasions when
there may be conflicts.

SHRI K. L. MISRA: You please take
the illustration of the Central Govern-
ment's taking over of a certain - res-
ponsibility under the Constitution it-
.self for the State Government,
After all it is the Central Government
which discharges all the functions tem-
porarily. Suppose there is an emplo-
yvee working in the State for the time-
being under the direction of the Cen-
tral Government. If you refer to the
Constitution, I suppose he is doing the
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