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WiTNESs EXAMINED
Shri D. D. Diwan—Director, Citizens’ Advice Bureau, New Delhi.

(The witness was called in and he
took his seat)

MR. CHAIRMAN: Wil]} you
duce yourself?

SHRI DIWAN: I am D. D, Diwan,
Director, Citizens Advice Bureau.
The Citizens Advice Bureau was
started here actually about a year
and a half ago and it is modelled on
the British pattern where they
have such Citizens’ Advice Bureaus
all over the country. At the moment,
actually, these Bureaus are only in
England, Wales and Scotland, and
they have not made much headway
elsewhere. We have two Bureax
here.

Thig organization was started in
England to tackle the problems of re-
habilitation of the war-affected peo-
ple. But because of its utility it has
become a part of life. It is being run
by voluntary workers from all over
ithe country. We are doing free ger-
vice for the people who come to us
for various problems—may bs do-
mestic, legal, educational or any other‘

type. !

intro-

Now, Sir, I would submit a few
points before you ask me questions,
Sir, the first thihg 'that I wanted to
lay stress was that this Lok Pal—
actually whom I had named as ‘Lok
Sanrakshak’—should be considered as
one of the most powerful, rather the
most powerful limb of Parliament
itself and that he should draw his
emoluments and hig bills should not
be subjected to any control by any
other Ministry and he should be di-
rectly answerable to Parliament be-
cause he has to make reports and he
has to go over the irregularities of
so many powerful pedple like Minis-
ters and others and, therefore, he
should be treated as & limb of Par-
liament; hig reports should also go to
the Parliament itself and his budget
should only be seen oy scrutinised by
the PAC and no other Ministry should
have any say in the matter.

Then the other thing was that what
they have said about public servants.
They should be brought under his
purview. There is no mention about
Chief = Commissioners, Lieutenant



Governors and other people and also
the MPs. Actually, wth due deference
to all of you, sometimes everybody is
liable to error and there should be
some agency to check everybody's
deeds or irregular deeds whatever
you may cal] it.

Then the other vital point was the
Second Schedule. The Second Sche-
dule debars this officey who is going
to be one of the judicial luminaries
of the country and in whom you are
going to place the most implicit trust
and that he should not be debarred
from scrutinising any action of any
agency because eventually the Parlia-
ment being Supreme and his handl-
ing of the case would be in g judicial
manner he would not be frivolous or
go in an irregular manner. So he
should have the facility or the right
to scrutinise everybody's "actions whe-
ther it may be a statutory body. This
lega) luminary with all judicial train-
ing of high status—naturally being of
the status of Chiet Justice of our
Supreme Court, one of the highest
respecteq courts anywhere in the
world, should have that authority to
g0 into it and then report to Parlia-
ment. And whenever there is diffe-
rence of opinion, if it is so desired, it
can again be adjudicated say by the
Chief Justice. But the Second Sche-
dule will take away a lot of utility and
many things, Administrative action
or discretionary actions should also
be brought within his purview to see
whether the discretion vested is cor-
rectly vested ulsp and besides the dis-
cretion exercised has not been =rroni-
ously exercised and bonafide mistakes.
I think a judicia] authority of that
calibre will certainly condone and he
will merely suggest some kind of re-
medial action or remedial legislation
or even remedial processes of exercis-
ing their discretion or where the dis-
cretion hag to be exercised or in what
manner or at what stage it should be
exercised in g particular way.

Then. Sir, the most important thing
which to my mind will be of creating
a great amount of confidence in the
citizens, for which we are all work~
ing, and that will be that the cases

once they have been decided by him
should be made public. That is one
thing which I lay great stress upom
because that will sort of make alert
everybody dealing with differamt
cases. Of course, any security of
State matter, foreign affairs or any
matter that is in any way supposed
to be secret for the security of the
country those matters may be taken
away from the file but file from the
very first application to the last phase
of its dealing should be brought be-
fore the public to see that everybody
is working properly and if there are
some defects then well somebody or
even the press can submit that the
procedure requires some change. Sup-
pression of facts can be brought out
or seen because everybody cannot in
the nature of things see that any sup-
pression of facts has taken place or
not. Because if a man is vitally con-
cerned he may know more facts than
they are brought on the file.

The other thing is that the Lokpal
or Lokayukta should be able to send
for the file straightaway on the ree
ceipt of the application because the
fear is that many a time there is
tampering of the file and sometimes
even flles are lost. Therefore, my sub-
mission is that if he wisheg to call for
the fille before asking for explanation
and then later on after studying the
file he may do whatever he wishes to
do either to call for explanation or in
the manner he wishes to deal with
these things.

Then, Sir, these public servants
should be given equivalent rights like
other citizens because after they had
exhausted their efforts—say in the
case of public enquiries or commis-
sions or with other officers—and they
still fee]l aggrieved in some manner
and they think perhaps Lokpai may
be able to deal better with the case
they should have an equivalent
right because they are also the citi-
zens and should Lave equa] rights to
be able to see that nothing wrong is
done because in many cases when
there is any kind of personal animo-
sity the man is not able to get his full
share of justice. Since we are creating
this Lokpa] for this very reason that



he is to supersede all authority and
wil] be an overseer on evary depart-
ment and he is being much talked
about that we must see and place im-
plicit trust in the judicial man. That
he should be able to give justice to
everybody and if there is a frivolous
cese, then naturally he can definitely
while examining the flle raject it say-
ing that this"is wréng and perhaps
to this extent the Administration will
come out with credit that they have
dealt with the case in a very fair man-
ner and therefore actually on seeing
the number of cases he is able to re-
ject in any respect & things can come
to lime light. So, I submit, Sir, that
he should have unfettered powers of
seeing through everything barring, of
course, security and foreign affairs,

He should alspo be allowed powers
of inspection anq to make surprise
checks in any office or in any police
station from where he can come to
know what irregularities are going on
and suggest remedial measures. He is
judicial officer of the highest calibre.
Naturally he will not impinge on any
authority because of his status. He
hag no need to. Therefore, he would
be able to correct where wrong things
are being done and similarly in his
report to Parliament he should be
directed not only to refer to case work
and give percentages and all that but
also recommend out of his experience
these inspection checks and things
like that and by going through every
phase of every department he should
be able to suggest some amendments
in legislation, some amendments in
ruleg and regulations; in the way of
working or in the exercise of discre-
tion and al] that.

He should take action through Press
Report. If there are certain deficien-
cies somewhere and they require any
kind of redress and remedy, then he
should be able to suggest the actions
or amendments whatever are required
ang wherever they are required.

I have been reading somewhere
that there is fear of erosion of res-
ponsibility. But you must have stu-
died in the histories or in the working
of these institutions in other foreign

countries where they were initiated
and they have taken on these institu-
tions, there they have never complain-
ed about this and they have rather
said that it strengthens their image
because he ig able to show that the
working is so fair that there are only
stray cases in the junior strata where
some kind of erroneous working comes
about in any kind of corruption or bad
thing. So, I submit, Sir, that fear
should not be there in any case. Any-
body who is working sincerely and
honestly should have no fear and par-
ticularly I again and again emphasise,
Sir, he being a judicial officer of the
highest calibre will not try to harass
or implicate any person. Being a judi-
cious man and having no fear from
any side, nobody should be afraid
that facts will be open and our Lok-
pal is going to say that this man has
made a malafide mistake or is inten-
tionally trying to do  something
wrong. g %

MR. CHAIRMAN: Anything more.
Our members would like to ask some
questions.

SHRI AKBAR ALI KHAN: You
have studied your subject and you are
a knowledgeable person. May I ask
two or three questions. Have you given
thought to the fact that even Lok-
pal will be subject to the jurisdiction
of High Courts and Supreme Court
under Article 228-

SHRI DIWAN: Yes. Sir. I do see
that and of course that is not a bad
check at all because he is going to
check others. But as I said he should
be subject to Parliamentary control
and Parliament should sanction it. If
he is going to Court, it must come to
Parliament and Parliament’s sanction
should be sought before any kind of
action is taken.

SHRI AKBAR ALI KHAN: Then
your suggestion that the acts approv-
ed by the Judges—Supreme Ccurt
judges—should also come under pur-
view. Do you not think it will conflict
with the powers that the High Court
and Supreme Court have already got.
You have excluded that thing from



your mind. That is why I gave you
the question. Let usg keep the juris-
diction distinct so that there may not
be any occasion for eonflict or clash.

SHRI DIWAN. No, Sir, as I sub-
mitted, ordinarily there should be ho
clash because two highest authorities
being of the highest calibre, it will be
very very rare when that kind of
thing comes in. If that comes in as
an exception, there will be a check.
Every human being is liable to error
and therefore to safeguard against
that contingency of human error at
any stage if man goes temporarily
insane and wants to commit suicide in
insanity, there is and can be a check.

SHRI AKBAR ALI KHAN: Of
course, we are a federal country.
Have you given your thought in our
case same institution, same procedure
and same authority would not be
easily exercised by the Lokpal?

SHRI DIWAN: Yes, Sir. My feeling,
is, if proper cooperation is given and
particularly I feel it will be given
because we are proud of this coun-
try and as you have thought of bring-
ing this Bill there has been some re-
cognition and thus I feel the coopera-
tion wil] be forthcoming from all
quarters. I feel that he will be able
to function properly and if you arm
him with thvse powers and all kinds
of authority, if anybody is not giving
him cooperation, Parliament can see
that he is made to do that.

SHRI AKBAR ALI KHAN: It is
true we are all anxiols and see your
anxiety also that at present we do
require some authority who looks
into these matters apart from the
courts. But in that you have extended
the scope so much that you want all
the discretionary matters also. Is it
advisable and would it not be dificult?
You know our previous Home Minis-
ter had made the announcement that
the people can come and ‘place their
grievances. He had to close his door
very soon because it had become an
impracticable proposition, So, let us
not in anxiety give more power, The

very object that we have that there
should be contro] on Ministers as
well as Senior Secretaries, that object
may remain unfulfilled.

SHR] DIWAN: It has started in cer-
tain promises and it has been zccept-
ed that some contral js required. I
think the best thing is that every-
body should be above suspicion. By
this, perhaps, his workioad wil] be
lowered down because oI checks. You
may call it fear complex which, of
course, I do not thrink anybody has
if he is working sincerely but for the
very reason that his fidme 1s going to
be made public that is going to exer-
cise a very healthy check and by and
by my feeling is, Sir that his work
wi]l diminish rather thdn expand be-
cause as our things become regular
and people take more interest in the
work and they hawve this little super-
vision over them, I do feel that there
will be some kind of over-all check
over everything. At the moment as
you see, with al] respect to you, you
must have ydutselveg read in the
papers one Minister criticising the
other. The Planning Commission criti-
cises the Minister. It is not healthy
thing to do., If there is genuine
criticism, which I feel perhaps there
must be because if those people in
authority themselves criticise their
members in authority there must be
some genuineness about it. Who is
going to see to all these things? So far
at the moment this thing is going on
like that. With all deference to you,
you yourself are losing so much of res-
pect for every type of authority in the
country. Some discipline must bhe
found somewhere and we have got to
exercise that discipline. That is my
feeling.

SHRI M. RUTHNASWAMY: Is
there any other country in the world
where the Ombudsman has jurisdic-
tion over decisions of courts of law?

SHRI DIWAN: They have got in
Sweden or some other country
which I cannot specify from memory.
They are following the procedure.



SHRI M. RUTHNASWAMY: The
whole idea of the Ombudsman is that
he has jurisdiction over acts of exe-
cutive, not over the courts of law.

SHRI S, S. N. TANKHA: You took
objection to exclusion of the items
‘mentioned in 2nd schedule. Would you
tell which of these should be placed
under Lokpal, and which of these
subjects mentioned here may not be
put under his scrutiny?

SHRI DIWAN: The whole sccticn
needs to be scrapped. There are com-
tent authorities who will say such
and such a thing comes under foreign
affairs or within the ambit of State
security. Only those should be ex-
cluded. But he should certainly have
jurisdiction over every other fact of
the administration.

SHRI S. S. N. TANKHA: There
should be no restriction on any
.subject whatsoever, that is your view.

SHRI DIWAN: Excepting s ] said
1hese things where for example this
aspect of security etc, comes in....

SHRI S. S. N. TANKHA: That is
where a certificate is given. But all
«athers he should look into.

SHRI DIWAN: He should be free
ito exercise his own jurisdiction. He
will not see frivolous cases.

SHRI S. S. N. TANKHA: You must
.appreciate executive's difficulty also.
Every thing cannot go before these
.officers.

SHRI DIWAN: Why should it, if
1the executive exercises its authority
properly? 1 feel, with this supervision
and with these checks and balances,
perhaps they will become more alert.
‘Workload should go down in course
of time. Of course there may be a
spate in the beginning, but later on it
should go down.

SHRI S. S. N. TANKHA: Please
look at Clause (e)-—action taken in
maters which arise out of transfer
of contracts and commmercial relations.

SHRI DIWAN: As soon as he sends
for this thing, as soon as the Lokpal
gets the case, and gets satisfactory
answer the matter should end strai-
ghtway and there is no reason for it
to go any further. They can certify
the contracts being foreign. But it
may be indigenous, local or something
of that type.

SHRI S. S. N. TANKHA: It cannot
necessarily be local. The exclusion
pointment of Lokayukts at in'tial
cular types of contracts and commer-
cial relation only.

SHRT DiWAN This is what I
foreign relations it need not go to
him, We straightway certify that it in-
volves foreign relations—it does not
requirc any scrutiny.

SHRI S.S.N. TANKHA: I find
that you have taken objection to ap-
pointment of Lokayukta at initial
stage,

SHRI DIWAN: This is what I
feel. Lokpal is going to be in overall
charge of everything—therefore he
should have a say in the matter—a
delay of a month or two months in
appointing the Lokayukta would not
matter very much we have not had
them for years for ever, so far. It is
better he gets a man of his own
choice, whom he knows to be able.

SHRI S. S. N. TANKHA: 1t is pro-
vided in the Bill, The idea is this
Before the Act comes into force the
Govt. will appoint a Lokayuta, who
may be appointed after passing of the
act as Lokpal. The procedure sug-
gested is very good.

SHRI DIWAN: You may say like
that but what I feel is that a deloy
of a month or two months would not
matter very much. All the names
woud be ready and merely they have
to be put up to him and he will give
one of the names for appointment
for each Lokayukta,

SHRI 8. S. N, TANKHA: How can
the scheme go through, or go ahead,
unless an appointment of some person



is- made, and some man is placed in
charge, who can do that work, in jts
initial stage. Therefore the appoint-
ment of Lokayukta has to be made.
That Lokayukta shall be the person
who is likely to be appointed as Lok-
pal after passing of the act.

SHRI DIWAN: A few days delay
will not matter much, Sir,

SHRI S. S. N. TANKHA: Do you
want to prescribe any age limit for
L.okpal? Do you want any maximum
age to be prescribed over which he
should not function?

SHRI DIWAN: Age average has
gone up in the country and with our
various health schemes, and a man is
fit for quite a long time, and 'my feel-
ing is that we should have such offi-
cers. more or less, for life time. We
must have minimum age so that
maturity of experience or training is
brought about. Such a thing should be
found in 50 years of age or so. My
feeling is he should get life-term.
Otherwise he has to depend on some-
body else for extensions or there will
be some manoeuvering or something
and therefore it is better he is given
one long term in which he can settle
down to his work, discharge it pro-
perly. If may even be a life-term,
unless there is reason to believe that
he hag failed in any manner. Other-
wise, it is our feeling that he should
be glven long term, 8 years or 10 years
or 12 years or life-term. He will be
able to function effectively with-
out any kind of pressure from any
quarter or extensions, He should
be given a long term or a life term.

SHRI S. S. N. TANKHA: Under
the scheme of tha Bill, the person can
get one extension. Suppose the first
term is extended from 5 years to 10
years as you desire, in that case the
man who was appointed at the age of
65 will be 75 after ten years. Will it

be desirable to give him anether term
beyond that?

SHRI DIWAN: It should be only
©ne term. My feeling is that it should

be one term whether it is lifetime or
10 years. It should not be renewable
more than that. That is my feeling.

Shri A. D, MANI: I would like to
have your comments on clause 3 where
it is stated that Lokpal should be ap-
pointed after consultation witn the
Chief Justice of India and the Leader
of Opposition in the House of the Peo-
ple. When a political personality like
the Leader of Opposition is consult-
ed, it is likely that there may be dif-
ference of opinion between the Chief
Justice and the Leader of Opposition
in regard to the suitability of a parti-
cular nominee. Therefore, would you
like the choice to be dictated largely
by the advice of the Chief Justice of
India. leaving out the Leader of Oppo-
sition from this clause?

SHRI DIWAN: I think I had sug-
gested in my memorandum—I do not
know whether I have made it clear—
that actually a panel of names should
go to the President who should exer-
cise his judgment without being in-
fluenced by the Cabinet. .

SHRI A. D. MANI: My question to
you was slightly different. Panel, of
course, is very desirable. But who
will submit the panel? Should it be
on the advice of the Chief Justice or
the Chief Justice and the Leader of
Opposition? You @are aware that in
regard to the suitability of the nomi-
nee for the Presidential election, there
was difference of opinion even bet-
ween judges and the person who stood
for election. It is possibl~ that the
Leader of Opposition might not agree
with the recommendation made by
the Chief Justice whose inclination
would be to choose either a serving
Judge of the Supreme Court or one
who has been a Judge there or any-
body with a judicial background. The
Leader of Opposition looks at Lokpal
from a different angle, namely, of the
capacity of the person to conduct ar
investigation based on his performance
in Parliament, if he had been a Mem-
ber of Parliament before. His capa-
city to unearth cases of corruption in
Parliament might influence the advice



of the Leader of Opposition. Would
you, therefore, like to leave it to the
advice of the Chief Justice of India
and leave out the Leader of Opposi-
tion altogether from this clause?

SHRI DIWAN: My view is that the
Leader of Opposition must be consult-
ed. But the Chief Justice will of
course make the final recommendation
giving his reason and he may also
quote the Leader of Opposition,

SHRI A. D. MANI: Then in clause
10 where the investigation procedure
is set out it is stated that the informa-
tion collected by the Lokpal in the
course of his investigation or the evi-
dence shall not be published. I am not
sure whether this is in conformity
with the fundamental rights enjoyed
by the Press which is supposed to be
free. A newspaper can go and report
the proceedings of a court of justice
unless the proceedings are declared in
camera. Now by putting a clause of
this kind in this Bill, we are limiting
the freedom of the press. It is cer-
tainly open to the Press to say that the
Lokpal has taken up the case of Alu-
minium scandal, imagining that there
is such a scandal. Would it be an
offence under this Bill if the Press
publish this information?

SHRI DIWAN: This is what I have
myself said. He should be able to
call for the flle during investigation at
any stage and he should also place
all things before the Press and the
public.

SHRI A. D. MANI: If this Bill is
enacted, a newspaper cannot publish
the report of the proceedings before
the Lokpal unless authorised to do so.
Suppose there is a big scandal which
has broken out in the press and pub-
lic are anxious to know what the
Lokpal is doing. Cannot the news-
paper publish this that it is being in-
vestigated by the Lokpal. Newspapers
publish now that the Central Intelli-
gence Bureau has taken up certain
allegations made about corruption in
regard to certain contracts. Under
this Bill the newspapers cannot pub-
Iish the activities of the Lokpal in

respect of an investigation or allega-
tion unless that report is authorised
by the Lokpal. This seems to be a
restriction on the freedom of the press.

SHRI DIWAN: There I agree with
the Bill. During the course of the
proceedings, many delicate issues may
come up. He has to go even beyond
the courts. He may have to make
certain enquiries about certain private
agencies or private persons, He is
going much beyond the courts. My
submission is that he should have the
final say as to whether during the
course of the proceedings the Press or
any other person can have access to
any information. But after that, the
whole thing should come before the
public.

SHRI A. D. MANI: In regard to
the fee that ought to be paid when a
complaint is to be lodged with the
Lokpal, there is a suggestion that as
soon as this Bill is enacted into law
there will be character assasination of
a very big scale. Everybody has got a
grievance and he can go to the Lokpal,
file the necessary affidavits and make
the lives of Ministers and public ser-
vants miserable, You know there is a
deposit prescribed for standing for
election. If a man wants the honour of
representing a constituency, he has to
make a deposit before the Election
Commission. Would you like the com-
plainant to deposit Rs. 1,000 with the
complaint and if ‘the complaint is
proved to be frivolous that - deposit
shall be forfeited and the pulic ser-
vant or the Minister concerned who
has to engage a Counsel to defend
himself before the Lokpal should be
reimbursed the Counsel’s fee? This
happens in a court of law. Why
should it be different in the case of
Lokpal just because it is a separate
office created under this Bill?

SHRI DIWAN: Lokpal is going to be
the people’s man. People should have
free access to him in every respect.
Any frivolous complaint he will scotch
straightway. This he can do by his
experience and training. He can see
through many applications. The fee
should be only levied according to the



firiancial or monetary status of the
complainant or the applicant. My sub.
‘mission is that we should not fetter in
anv way the citizens, It is for them
that this institution of Lokpal is creat-
ed. Many frivolous complaints will be
thrown out. If people realise this,
they will not come forward with fri-
valous complaints.

SHRI A. D. MANI: In the case of
ordinary complaint, under the ordinary
law the citizen has a remedy. He can
fite a case for malicious prosecution.
But in the case of Lokpal where serious
allegations are made against the inte-
grity of Ministers or public servants
and somehow these allegations can be
publicised in some form or the other—
whatever may be the...

SHRI DIWAN: It shall not be dis-
closed to the public or press during the
investigation,

SHRI A. D. MANI: Whatever may
be the secrecy ensured for this allega-
tion under this Bill, once the name is
tarnished, if he is a public servant he
suffers. As long as he is a minister, he
is in a position to defend himself in
Parliament. For the public servant
Vou must give some remedy who has
been defamed, What is your opinion
on this question? If a person makes a
falee allegation against a public ser-
vant, he should also be able to defend
his case before the Lokpal.

SHRI DIWAN: If the complaints are
frivolous then as I said, the man who
has dealt with frivolous complaints
certainly gives his findings; they go to
the press and are known in public.
Sometimes frivolous complaints are
made against the Ministers or any
Member. In order to strengthen the
hands of the Ministers or the political
parties, it should be seen that no
wrong cases have come in. Before
they are taken up, we should satisfy

curselves as to whether the complaint
¢ genuine.

SHR] YOGENDRA SHARMA: On
the first page, in para three of your

M'emorandum Yyou have stated that the
Bill, as published, there has been a

considerable whittling down of powers
and functions of the Lokpal. You have
included in that complaints against
Ministers, Secretaries and other being
brought under their purview. Politi-
cians seem to have been made totally
immune. The executive powers cor-
rupt all of them. You seem to be under
the view that the politicians are quite
capable of being corrupt in their be-
haviour. In what way do you regard
that the politicians should be brought
under the purview of this act?

SHRI DIWAN: I don’t think I have
to labour very much on this point be-
cause, practically, everybody knows
perhaps through contacts with many
of the politicians that they can exer-
cise influence on the administration to
get some kind of accommodation—not
for themselves but for some people
whosoever they may be.

As I said we should make everybody
aboveboard, If there is any kind of
suspicion against anybody, that must
be cleared. Just as gold is put in the
fire and purified, similarly, everybody
is to be purified by this process. Poli-
ticians, with all respect to you all, Sir,
to-day, in our country, are looked
upon as a kind of protector of rights.
He should be a protector of rights If
anybody has worked honestly and
faithfully, there should be no fear
and no case is likely to come against
him. Therefore, my submission is
that the politicians too should be
brought under the purview of this
Bill.

SHRI SHIVAJI RAO S. DESH-
MUKH: Though the witness has not
been administered the oath, I presume
he is on oath. Therefore, before pro-
ceeding with my question, do I take it
that he is on path?

MR. CHAIRMAN: We do not take
oath from the witnesses.

SHRI SHIVAJI RAO S, DESH-
MUKH: All right. 1T would like to
enquire from the witness as to what
statutory provision he has in mind to
formalise relations of Lokpal and Loka-
yuktas with Parliament and the Stand-



ing Commitees. What does he want
to suggest?

SHRI DIWAN: Perhaps I have not
touched upon that point in great de-
tail. I have stated in my memorandum
that the Lokpal/Lokayukta should be
limbs of Parliament. Just as the
Speaker of Lok Sabha, Lokpal’s T.A./
D.A. shoulg also be debitable to Par-
liamentary Budget and there should be
no control from any ministry about
anything whether administrative or
financial. He will report directly to
Parliament about jmprovements that
he wants to make in procedure or any-
thing. For instance, if there is 'a sharp
conflict between the administration and
him, he will come to Parliament for
anything, Just as you have appointed
the Public Accounts Committee, simi-
larly, my feeling is that Parliament
may also appoint a Committee for the
Lokpal which should of course consist
of leaders of all parties. This should
be one of the most important Com-
mittees. He can send his interim re-
port to be considered by them and
then, of course, Parliament can take
action as and when the report comes.
They (Parliament) can also advise the
Administration through the Prime Mi-
nister or through anyone on anything
which he considers important,

SHRI SHIVAJI RAO S. DESH-
MUKH: About the procedure, the wit-
ness has pleaded that Lokpal should
be clothed with the power to call for
any document or paper from any De-
partment or a wing of the Government,
‘What he has in mind perhaps is this.
He wants the Lokpal to be clothed
with powers empowering him to call
for any document or information or
paper on any matter connected with
the investigation. Am I right? What
specific amendments have you in mind
in procedura] clause 10?

SHRI DIWAN: This is what I had
suggested. In some cases, there may
be a dispute with the authorities—
may be with the Secretary or anybody
that such and such a file is subject to
such and such secrecy.

10

If there is a dispute then only the
conflict arises and as I submitted, you
can empower the Attorney General to
look into it or any one of the officers
should be able to resoive the conflicts
between the two authorities, Only
where there is a conflict or difference
of opinion, the powers should be used.

SHRI SHIVAJI RAO §S. DESH-
MUKH: I presume that the Bill clothes
the Lokpal with the power to summon
the witnesses or to call for documents
and papers. If in the event of a dif-
ference of opinion between the Lokpal
and the subordinate officer to him will
it not be a fetter to clothe the powers.
In the event of difference of opinion
between Lokpal and the officer subor-
dinate to him, is the subject matter of
investigation subject to the jurisdic-
tion of the Chief Justice or Attorney
General?

SHRI DIWAN: You have already got
everything in the Bill, The Secre-
tary will certify that. He can even re-
fuse to certify if he wishes.

SHRI AKBAR ALI KHAN: He sug-
gests that in the event of a difference
of opinion, the matter should go to the
Chief Justice.

SHRI SHIVAJI RAO S. DESH-
MUKH: I would like to enquire from
the witness whether we should leave
the nature of frivolous complaints and
empower the Lokpal to discard them
without investigation. This can itself
be a source of injustice to an ordinary
man and Lokpal may not have ‘access
to the common man, The witness has
made a reasonable suggestion of the
fact that all investigations and com-
plaints forwarded to Lokpal should
be investigated and should not be
shut out. Thc access of people to
Lokpal should be as broad and as li-
beral as possible. In that event, the
witness has envisaged a position that
the Lokpal by merely going through
a complaint would discard a complaint
if he feels that it js a frivolous com-
plaint. That envisages the position
that the Lokpal would be enabled to
discard a complaint without any jn-
vestigation.



SHRI DIWAN: I don’t mean that he
will not ask for the documents regard-
ing complaints given to him, Natu-
rally, his findings will be based on the
information he gets from the documen-
tary evidence ‘and others that will be
supplied to him. Then, he will inves-
tigate into the complaint and come
to his findings. After all, it is a judi-
cial enquiry into the facts of the case
on the basis of documents supplied. If
the Lokpal comes to the conclusion
that it is a frivolous complaint, he will
give a clean chit to the people who are
concerned.

SHRI SHIVAJIRAO S. DESH-
MUKH: My next question is in con-
nection with the tenure of the Lokpal.
The witness believes that the tenure
should be 10 years or even life tenure
for him. The Lokpal is supposed to
be the arm of Parliament and the
constitution has provided that the life
of Parliament will be flve years. If
Lokpal enjoys 10 years or a life term,
will he not be a super-parliament and
not a wing of Parliament?

SHRI DIWAN: If he is co-terminus
with the Parliament, then he might
become also limb of that political
party or this political party which
happens to be in power at that time.
So he should have tenure which will
make him free even from that kind of
influence.

SHR]I BALACHANDRA MENON:
Mr, Diwan, you have stated that poli-
tical leaders are unfortunately ex-
empted from the purview of this pro-
vision. Will you be satisfied if the
Members of Parliament and the
M.L.As are brought in, because it
will be difficult to bring in the rank
and file of the parties.

SHRI DIWAN: To begin with that
might be a very good idea. The wider
the field is the better will be the re-
sult inr the matter of purification of
public life,

SHRI BALACHANDRA MENON:
Lakhs and lakhs of members will be
there belonging to different political
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parties. It may not be possible to in-
clude some from among them,

SHRI DIWAN: You are quite right.
To begin with the M.Ps and the
M.L.As can be there. We are only con-
cerned with purifying the power, Your
suggestion will meet the ends of jus-
tice.

SHRI BALACHANDRA MENON:
You have #aid that the President shall
appoint the Lokpal, after consulting
the Chief Justice of India and the
Leader of the Opposition. If it is like
this—the President shall appoint
Lokpal from among & panel submitt-
ed by the Chief Justice of India after
consulting the Leader of Opposition so
that we can get people who have got
the status—will you agree?

SHRI DIWAN: Even in what I have
suggested the President has the un-
fettered choice.

SHRI BALACHANDRA MENON:
You arc agreeable for his selection:
from among the panel.

SHRI DIWAN: Yes.

SHRI G. S. REDDI: You have been
telling that the. politicians should be
purified, Is it your conviction that
this law will purify the politicians?

SHRI DIWAN: That is the attempt
and the hope.

SHRI YOGENDRA SHARMA: The
Lokpal is supposed to go into the alle-
gations or complaints against the Min-
isters, In order to be able to impar-
tially and fearlessly discharge his du-
ties, how do you ensure that the
appointment of Lokpal is not influenc-
ed by the Central Government in the

_context of parliamentary democracy

in which you have to operate? You
know that in our system ¢ven the Pre.
sident has to act on the advice ol the
Council of Ministers.

SHRI DIWAN: We have already
discussed this question. His appoint-
ment will not be co-terminus with the
life of Parliament, The Cabinet will



not be consulted jn regard to this
appointment. After taking into consi-
deration the views of leader of oppo-
sition, the Chief Justice will make his
final recommendation in the form of a
panel of names to the President who
in his own sole discretion will appoint
the person from that panel.

SHRI Y. B. CHAVAN: Mr. Diwan,
you are aware that the Chief Justice
oi the Supreme Court is appointed by
the President on the advice of the
‘Catinet. Has this process como in the
‘way of lowering the standard of jus-
1ice in this country?

SHR]I DIWAN: That is quite true,
‘We are only strengthening the institu-
tion of Justice by this, The Lokpal has
10 go much beyond the Chief Justice
«nd also investigate complaints against
Cabinet Ministers.

SHRI Y. B. CHAVAN: All that is
to be taken care of is the independence
of the person after appointment the
freedom that is given for his work, the
mode of his removal, etc. The condi-
tions of work are really more import-
ant. If you give complete freedom and
complete independence during his
period of office, I don’t think there is
any danger. The President has to func-
tion on the udvice of the Council of
Munisters, Now, instead of suggesting
amendments to the Bill, you are sug-
gesting amendment to the Constitu-
tion.

SHR1 DIWAN: This Bill is a revolu-
‘t'onary measure, whatever revolution
we can bring about, that will create
cenfidence in the minds of the people,

SHRI AKBAR AL] KHAN: As the
Constitution stands today, the Presi-
cent acts on the advice of the Coun-
~i) of Ministers. If there is ::nything
w.rong, the President will not be held
responsible; either the Prime Minister
.or the Minister will be held respon-
sihle. That is the basis on which the
democratic  machinery work, You
yourself agree that the Chiefl Justice of
2ndia, after his appointment, acts in-
dcpendently, What is the fear that
you have here so far as the Lokpal is
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concerned? The Ministers or the
Frime Minister, should not be consult-
ed and only the leader of the opposi-
t'cn and the Chief Justice sh>uld be
consulted. It looks a little incon-
gruous,

SHRI DIWAN: As you represent a
certain section of people, we have
also come across a cross-section of
people. 1 am merely voicing their
sentiments, as to what they feel.

SHRI YOGENDRA SHARMA: As
you are aware, recently, a lot of
contradictory opinions and divergent
opinions have been expressed in re-
gard to some of the acts of some Gov-
ernors who are supposed to be free
and impartial. That enjoins on us to
give more thought to this problem,
how best to appoint the Lokpal so
that those things can be obviaied.

SHRI DIWAN: You are more or less
s{rengthening my argument. The less
infiuence of politics or administration
is exercised in regard to the choice of
Lckpal the better perhaps it will be
for his eventual working. That is the
fecling.

SHRI YOGENDRA SHARMA: You
know Lokpal is supposed to in-
vestigate allegations, etc. through
other officers whom they may requi-
sition from the various departments
with the sanction of the authorities
concerned. Now, if the service con-
ditions of these investigating officers
are governed by their Departmental
heads, and the Lokpal is supposed to
investigate into allegations against
them, then how do you ensure that
the investigation will be impartial?

SHRI DIWAN: That is where the
experience, knowledge, etc. of the
Lokpal or his assistant will come In.



As any judicial officer, they should
be able to see through many things,
Therefore, I have suggested that
cven before inviting these persons he
should call for filles so that he is
able to sec as to what is going on
the file and what has happened be-
fore. From the notings he will know
very much the context of the whole
thing. Then, later on. of course, he
can call them., and by his traininy
-and expetince, I am sure, he should
be able to sift the truth.

SHRI1 YOGENDRA  SHARMA:
Don’t you think that the officers
against whom investigations are

made should be under the Lokpal—

their Service conditions and other
things?
SHRI DIWAN: No, Sir. Because

the Lokpal has in any case to take
the assistance of the various depart-
ments. He should have no connec-
tior:s with any kind of administration,
because otherwise there is the danger
of their again sinking back to that
type of administration by usual con-
tacts. So he must have an indepen-
dent way of life, an independent way
of working, an independent out-louk,
so that he is able to call for the files,
then call for the people and then be
able to sift the truth.

SHRI SAMAR GUHA: Naturally
all the Members of Parliament and
the members of the Joint Committee
will surely share the anxiety expres-
sed by Mr. Diwag so as to clear the
atmosphere of suspicion that is pre-
valent in the country. I would ask
one question, with reference to paras
3 and 4 of his memorandum K Could
you please highlight the points which
you feel in this Bill as something like
further agents of the Government?

SHRI DIWAN: Even for the sake
of going for help from various agen-
cies in regard to investigation of
cases he has to get the sanction of
the authorities, and these are things
that are already hedging so  many
other things; they go on impending
the work of the administration and

2881 (E) Ls—12.
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there is suo called bureaucratic ap-
proach, Therefore, I said that this is
more or less to hedge his authority,
to hedge his discretion, to hedge his
actions. The whole idea should be to
make the whole administration nak.
ed to his eye. Therefore, he ghould
have unfettered powers and unfetter-
ed facilities to work and ensure help
of everybody.

SHRI SAMAR GUHA: By politi-
cians, 1 believe, you mean the per-
sons who have been elected to the
legislatures, etc. On what specific
points they can be pinpointed to have
done certain things which are
against. ..

SHRI DIWAN: They come as re-
presentatives of the people in Par
liament and certainly they occupy
their prestigious place or whatever
you may call it, and some of them
make their way to the administra-
tion or some sort of interference with
the administration. I am sure the
hon. Members cannot be unaware of
many things that are being talked
about,

SHRI SAMAR GUHA: I welcome
the idea. The grievances of the
Government employees may  also
come within the purview of the Lok-
pal. Would you please give us an
idea as to how Govt. servants will be
able to have redress of their griev-
ances through Lokpal?

SHRI DIWAN: I have touched up-
on this already, if I may mention.
First, he should exhaust all the re-
medies open to him under the Ser-
vice rules. After exhausting all
these remedies, he may feel that
somebody somewhere has been ini-
‘mical to him and therefore he has
been harmed in that manner. The
advice of the Union Public Service
Commission, say, for instance, is ob-
tained on the basis of the record that
is sent to them. Many of the depart-
mental promotions or punishments
are more or less based on the con-
currence of the Union Public Service



Commission and the documents sup-
plied to them  Now, the data can
be wrong or right. Similarly it can
happen in other cases. So, unless the
files could be probed into this man
has no remedy to go anywhere and
he becomes helpless because the
Administration—even one man high-
er—give a series of bad reportg and
this man gets absolutely harmed in
his service career., Maybe he is one
of the hard-working but he has some
animosity—either because of his per-
sonal behaviour or on the flies, I
know of a person—if you permit me
to quote—he was a peon who was
asked to bring meals from the offi-
cer’s house. He said I am not going.
Next day he was put on the dak dis-
tribution work and he was required
to deliver the dak from New Delhi
to Old Delhi Secretariat and as soon
as he would come back ther=s woull
be some other dak ready for being
delivered. 8o, the third day he said
to the Officer that he was prepared
to bring the food and he may be
saved from this. So, my submission is
that even these things which can
happen and legitimately can happen
within the ruleg be liable for being
probed into. Now, where is this
little man going for help? Sn, he
should know that I have got some-
body to whom I can approach for
correction. So, Sir, this is my sub-
" wmission that they should have—after

1ey have exhausted all gther remed-
s according to law, according to
‘heir service conditions—an ultimate
1an like Lokpal who should be ac-
ressible to everybody in every sphere
of life.

SHRI SAMAR GUHA: I can ap-
preciate the sentiments expressed by
Mr. Dewan about the little man.
Apart from the question of changing
the Constitution when you suggest
that the judiciary ghould be brought
within the scope of Lokpal and Loka-
yukt, what is in your mind? Is 1
that the conduct of the judge or hqis
judgement?

SHRI DIWAN: Not the judgement.
I am not referring to case work at
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all. 1 am referring only to procedure,
There are so many things, for in-
stance, everybody gets a notice to
come at 10 O'clock and from 10 to
5 PM. his case may not be taken
up at all. They do not even break
up the cases for being taken up be-
fore lunch and after lunch, Secon-
dly, there is a man who wants a copy
and he goes and wastes his time and
unless he pays something he cannot
get it. So, the procedures and ways
of working in the courts are the
things which he will be able to sug-
gest improvement in. He cannot
suggest in the case work,  Those
things can go in the regular course
for appeal to the High Court, Sup-
reme Court, ete.

SHRI HEM RAJ: Mr. Diwan you
have just stated that the leaders of
the Opposition should be consulted
for appointing the Lokpal. Don't you
think that in India there is muitici-
plity of parties and there may be no
agreement between the different poli-
tical groups, then in what manner
you will try to solve the problem for
the appointment of Lokpal. Have you
any solution?

SHRI DIWAN: You have to come
to some findlity. Either political
leaders do it or you can take the
largest single party in Parliament or
let some of the leaders agree and that
may be accepted. You have to de-
vise some form of opposition lesder-
ship in some manner and that will,
>f course, depend on the fact that if
the Opposition wants to have a say
in the matter surely they wil} al:o
have to come to terms in some
manner,

SHRI HEM RAJ: In the case of
UK. they have provided in the Act
itself that the services of a lawyer
can be engaged. Here the cases will
be gomplicated and in the Bill no
provision has been made for anybody
to represent his case by a lawer,

SHRI'DIWAN: You can engage a
lawyer if you wigh to clarify further



but as the person will be knowing
his case better . .

SHRI HEM RAJ: Do you think the

services of the lawyer will be re-
Quired?
SHRI DIWAN: That dependy on

the nature of the case. It is difficult
to say that every case will reguire
the services of a lawyer.

SHRI HEM RAJ: You want to eli-
minate clause 8 sub-section 5. Now,
cven at the present moment the
number of writ petitiong in the High
Courts is so big that the High Courts
are not able to cope with the work.
If your suggestion is accepted the
Lokpal might be burdened with so
many complaints and allegations that
he might not be able to—if he does
not use his discretion—finish  the
work. Do you not think that the
present provision gives him sufficient
power under clause 5 to exercise his
power in proper cases.

SHRI DIWAN: No. I do not think
so. It does not cover where erroneous
discretion has been used; or he may
not have exercised the discretion at
all. But as I said the workload is
bound to come down later on, To
begin with although his jurisdiction
may be restricted yet you will find
there will be a flood of complaints
becausc people are pinning great
hopes on this office, and in our other
Institutions you get away from most
of the pople. Everybody would like
to go there and by and by norms
and practice will be established and
administration gets geared up either
by fear or by any kind of restraint.
Then, things, I think should straight-
en themselves out and there should
not be so much workload.

~

SHRI HEM RAJ: In the Bill ag it
stands no positive qualifications have
been fixed. Only negative things
have been given i.e, such and such a
person who belongs to a political
party should severe hig connection on
becoming Lokpal. Do you think
when you are talking that the Lokpal
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will be the limb of the Lok Sabha, in
that case when there are different
political parties, will he not be in-
fluenced by the different political

parties, if he is not an independent
man?

SHRI DIWAN: His qualifications
are laid down as those of the Chief
Justice of India. Chief Justice of
India, you know, has qualifications
that he is a lawyer of so many years
standing, so much académic qualifi-
cation, All this you are going tu
have and then also ag | have suggested
only for' this salte that his tenure
should be long enough to give him
independence from that control and
since he is going to have control,
high calibre appointment and exper-
ience and all that, I think that fear
should not be there, But of course,
exceptions can be there but we hope
that when everybody exercises his best
choice all round the country, you
have light of that nature and that
light will shine.

H. H MAHARAJA P. K. DEO:
You suggested that the action of the
Governors should come under the
purview of the Lokpal. Do you sug-
gest that the action of the Gevernor
under Article 358 of the Constitution
while recommending the President
that the gituation has arisen in which
the Government of a State cannot be
carried on in accordance with the
proviso of the Constitution and re-
commending the President’s rule in
a particular State also should come
under the purview of Lokpal?

SHRI DIWAN If it is of public grie-
vance,

SHRI S. S. DESHMUKH: If really
a citizen is effected by the report of
the Governor that the Government
of the State cannot be carried on
under the Constitution, what more
public thing can be?



SHRI DIWAN: What he has to see
is that the discretion he has exercised
has not been influenced by any kind
of corruption.

H. H . MAHARAJA P.’ K, DEO:
When the Governor is being influenc-
ed by some partisan interest and he
is recommending to the President
which is not above board, do you not
think that such a kind of Governor
should also come under the purview
of the Lok Pal

SHRI DIWAN: The process 3f im-
peachment is there.

H. H MAHARAJA P. K, £ DEO:
In the Constitution President can be
impeached and not the Governor.
Governor can hold officc at the will
of the President, Under these cir-
cumstances do you not think that
such an action of the Governor is
questionable and where primg facie he
is acting on partisan-ship; should it
be under the purview of Lok Pal?

SHRI DIWAN: Yes, I entirely agree
with you,

MR. CHAIRMAN: We thank Mr.
Diwan for coming over here and giv-
ing us instructive and valuable sug-
gestions. We flnish for the day. We
shall meet to-morrow at 3 p.m_ at the
same Dplace,

In the mean time may I remind all
of you for dinner and request all of
vou to come.
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SHRI DIWAN: You are the most
important people in the country and
I have come to beg of you just as
you have put on the letter that you
have sent to me in regard to the
etiguette put in a detailed manner
and I have appreciated it. Parlia-
ment may issue same instructions to
the Government to send instructions
in similarly detailed manner to the
Administrative Officers, Administration
and Offices to observe similar
etiquette to the people because they
are stil working in that old burea-
cra‘ic British ways when the British
were Our master. I remember as an
first officer when started Service not
t0 keep chair in my room go that
nobody could come and sit in my
room. So, I would request some kincd
of detailed instructions because that
will take away so much suspicion
and even cuts half the workload by
this very thing,

I have to request that a kind nf—
courtesy should be shown to the peo-
ple when they come and that should
be observed. They should keep a
copy of the Circular and put it in
their room just ag you say. That is
my submission and a little sugges-
tion, if you could kindly do.

MR. CHAIRMAN: We shall

keep
that in mind.

(The witness then withdrew)
(The Committee then adjourned)
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(The witnesses were called in and
they took their seats.)

Direction 58 of the Directions by the

Speaker under the Rules of Procedure

and Conduct of Business in Lok

Sabha was read out to the witnesses
by the Chairman.

MR, CHAIRMAN: Shri Bhatnagar,
we have got your memorandum and
it you want to explain it further or
add to it, you may do so.

SHRI BHATNAGAR: I have only
two amendments to the suggestions
that I have given. The first one 1s
that on page 2, paragraph 6, sub-
paragraph (iv), before “;”, kindly
insert—

‘“and the executive refuses to
intervene because of these court
proceedings”.

The second is that on page 4, sub-
paragraph (viii), before *;”, kindly
add—

“and where the mala fides of
the complainant are evident,
action shall be taken to proceed
legally against him”,

1 have nothing else to add to what
T have said in the memorandum.

SHRI AKBAR ALI KHAN: How

tong has your organisation been
working?

SHRI BHATNAGAR:
ten years.

For about

SHRI AKBAR ALI KHAN: Could
you give us any idea of your mem-
bership?

ARl BHATNAGAR: The organi-
sation covers the whole of India and
there are several hundreds of them.

SHRI AKBAR ALI KHAN: Have
you not got a registered?

SHRI BHATNAGAR;
gistered -body.

It is a re-

SHRI AKBAR ALI KHAN: Can
you not give an approximate figure?

SHRI BHATNAGAR: 1 shall sup-
ply it if you like.
SHRI AKBAR ALI KHAN: What

are the aims and objectives of - your
organisation?

SHRI BHATNAGAR: To do good
to the soeiety.

SHRI AKBAR ALI KHAN: Now,
1 come to your Memorandum. On
page 2, in paragraph 6, you have
mentioned cases which should be in-
vestigated by the Lokpal and Loka-
yuktars. You want that all these

cases should be looked into by the
Lokpal?
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SHRI BHATNAGAR: Yes.

SHRI AKBAR ALI KHAN: Have
you got any idea as to how many
cases are pending in our High. Courts
and other courts?

SHRI BHATNAGAR: I do not
nave any idea, But I can give an
example . . .

SHRI AKBAR ALI KHAN: I waat
to know whether you have any idea
as to how many cases are pending in
High Courts and other courts.

SHRI BHATNAGAR: There may
be several. But I have no idea.

SHRI AKBAR ALI KHAN: The
judiciary starts from Munsif right
upto the Supreme Court. Do you
think that after all that it showld
again be investigated by the Lokpal?

SHRI BHATNAGAR: Yes.

SHRI AKBAR ALI KHAN: Now
many lokpals do you enviesage then?
There are thousands of judgments
and you want Lokpals to look into
those judgments.

SHRI BHATNAGAR: There is a
feeling in the minds of peopie that to
get justiee has become impossible
How to remove that feeling?

SHRI AKBAR ALI KHAN: You
say that the judgments that have
been given should be looked into and
corrected by Lokpals. In that case
have you any idea as to how many
Lokpals will be required?

SHRI BHATNAGAR: Only one
Lokpal and two or three Lokayuktas.

SHRI AKBAR ALI KHAN: You
want the Lokpal to be an appellate
court to the Supreme Court, the High
Courts and other courts.

SHRI BHATNAGAR: In paragraph
7 of my Memorandum, I have stated:

“That, therefore, what is re-
quired is a machinery with Sup-
reme and mandatory powers and
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unless this is done, no ameliora=
tive measures will yield any re-
sult.”

SHRI AKBAR ALI KHAN: You
want the Lokpal to give punishment
also, say, 3 years or 6 years or what-
ever it is,

SHRI BHATNAGAR: Yes, if it is
necessary.

SHRI AKBAR ALI KHAN: You
want the Lokpal to be the appellate
authority?

SHRI BHATNAGAR: Yes.

SHRI AKBAR ALI KHAN: ¥You
want the Lokpal to cancel whatever
judgments the different couris have
given with the best of intensions and
you want the Lokpal to pronounce
punishment and no appeal to that.

SHRI BHATNAGAR: Yes. It
should be the final authority.

SHRI AKBAR ALI KHAN: How
many cases do you think will go to

the Lokpal?

SHRI BHATNAGAR: From the
whole of India, it may be a thousand
cases.

SHRI AKBAR ALI KHAN: That
means you have no idea. You want
a proper inquiry. That is what you
have stated on page 5. What do you
mean by it. Do you mean to say
that before the Lokpal, the lawers
will appear and the evidence will be
recorded?

SHRI BHATNAGAR: The lawyers.
need not appear. Only the documen-
tary evidence will suffice.

SHRI AKBAR ALI KHAN: If
somebody wants to have a lawyer, he
should not be allowed. What is your
view? Do you want the lawyers to
appear and whether the oral evidence
should be taken or not?



SHRI BHATNAGAR: Yes.

SHRI AKBAR ALI KHAN: Who

will examine and cross-examine the
witnesses?

SHRI BHATNAGAR: There is no
need of cross-examining. The Lok-
pal can examine the documents and
decide the case.

SHRI AKBAR ALI KHAN: You do
not want oral evidence.

On page 7, you say that the pro-
cedure should be according to the
Crimina] Procedure Code,

SHRI BHATNAGAR: It is just a

suggestion, I am not a technical
person. '

SHRI A. D. MANI: Muay I ask the
witness whether he can bring for
ward before this Committee the
cases where the judgment has been
given but justice has not been done.
You say that you have got a large
number of cases. We would like to
examine those cases.

SHRI BHATNAGAR: I have not
used the word ‘large’ anywhere.

SHRI A. D. MANI: Even one case
will do, You give us the documents
to show that justice has not been
done even though judgment has been
delivered by an appropriate court in
the country.

SHRI BHATNAGAR: You are re-

ferring to paragraphs 3 and 4 of my
Memorandum.

SHRI A. D. MANT: This is
you have stated:

what

“That documentary evidence
can be produced and copies
thereof will be supplied to the
Hon’ble Members if desired to
substantiate the above and to.
show that the Government autho-
rities and the Government advo-
cates have been deceived the
Hon’ble »>upreme Court which iz
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the highest judiciary of the
land.”
This is a.very serious charge. Apurt

from it being a contempt of the Sup-
reme Court, to say that it has been
deceived, we would like you to tell
us what are those cases.

SHRI BHATNAGAR: I can pro-
duce the documents if you give e
time.

SHRI A. D. MANI: You are mak-
ing a very serious statement before
the Parliament Committee that the
Supreme Court has been deceived in
some cases.

SHRI BHATNAGAR: I have docu-

mentary evidence. If you give me
time, I can produce it.
SHRI A. D. MANIL: When you

come before Committee, you should
be ready with the documents.

SHRI BHATNAGAR: I received
the notice only day before yesterday.

SHRI A. D, MANI; This is a very
serious statement about the Supreme
Court. Mr. Chairman, this is a Par-
liamentary Committee before whom
the Supreme Court is being attacked
and the witness is not ready to pro-
duce evidence. I would suggest to
the witness, in order to avoid com-
plications, that either he should with-
draw this statement because it is a
serious  reflection on the Supreme

Court or produce documentary evi-
dence.

SHRI SAMAR GUHA: The wit-
ness says that if the Members want,
he can produce documents., If the
witness insists on the observation
that he hag made—that is a serious

observation—he should produce the
documents

e and those documents
should be  circulated  among  the
Members. '

SHRI BHATNAGAR: I am ready

to produce it. o



SHRI AKBAR ALI KHAN: Does
«ne witness realise its implications?
He is before a very responsible Com-
mittee. He may think over it,

SHRI BHATNAGAR: I
stand that,

under-

MR. CHAIRMAN: A point of order
has been raised. The Committee .is
not here to look into the judgments
of the Supreme Court. That will be
done by the Lokpa] if and when an
office is created. The evidence that
you want to produce can be produc-
ed before the Lokpal and not before
the Committee, The Committee here
is only meant for formulating this
law and after we have made this law
and after it is passed into an Act by
the Parliament, then only the Lokpal
will come into existence. As I have
warned you before, unless you say
that it is a confidential matter, it will
be publicised; then nutside we do rot
know what will happen to you.

SHRI A, D. MANI: We have re-
ceived a very serious allegation about
the Supreme Court of India, that it
has been deceived by government
authorities and government advocates.
It may or may not be true, but I feel
that in the interest of the reputation
of the Supereme Court, we would ask

the witness to withdraw this para-
graph.
SHRI SAMAR GUHA: It is not

our business here to exonerate the
Supreme Court, If the witness feels
that he has got the documentary proof
and that he can stand the result and
reaction of that, I think, he should
have the right and we should have
the benefit of receiving the documents
that he might send. But he must be
conscious of the results and reactions.

MR. CHAIRMAN: 1 warn the
witness. Whatever he states here will
be, unless it is specified that it is a
confidential matter, a public docu-
ment and he has to btear the conse:
quences of it.
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SHRI BHATNAGAR:
died the matter. I have given in
writing. If you give me time, 1 can
produce the original documents.

MR. CHAIRMAN: We are not here
i0 take such documents, We are a
committee to go into the Bili and to
make such amendments as we think
proper, so that it will be produced
before the House in a proper form.
We are not supposed {o lock into such
evidence or witness to see whether
it is defamatory or not. i again warn
you that this is the position, If you
still want to withdraw this paragraph
now, you can do so, or if you want
to continue, you can, but we shall
not be responsible for that:

SHRI A. D. MANI: One cf the
hon, members has suggested that the
witness has got the evidence and that
he could place it before us. He is
not ready today with the evidence.
Suppose the evidence comes. We are
not a judicial body to sit in judgment
over the Supreme Court. We have
to refer the matter to the Supreme
Court saying, ‘this is the evidence
that has come before us; please look
into the matter’. Then the witness
will get into trouble, In the interest
of the witness himself, I would ask
him to consider withdrawing the
statement. If, however, he wants to
stand by it, he can. But once the
matter comes before us, it will be our
duty to refer the matter to the Sup-
reme Court.

1 have stu-

SHRI TENNETI VISWANATHAM:
The witness has said that he is ready
to produce the evidence and that he
stands by what he has gaid. It is, of
course, good of you to have warned
him once. That is alright. But when
he is prepared to do that, I do not
think that we should keep on saying,
‘take care of the consequences’. Where
does thig lead to? The Lokpal Bill
itself- is intended for a certain pur-
pose.. Things are happening in this
country which are not cognizable
under the four corners of law, There-
fore; we require certain other .insti-
tutions. certain other authorities, to



be appointed. Now the witness is
trying to build a case that such an
institution is necessary. There are
cases to his knowledge, as he says,
that even the highest Court in the
land has been deceived. What is the
great seriousness about it? There are
quite a number of :ases where wrong
judgments have been obtained. Some-
times the court makes an error.
Therefore, please do not try to rub
it into him saying that this 1s danger-
ous. This is a Committee where we
should get into all the danger that is
possible. There is no harm. Let
him produce the ovidence, We are
not here to pronounce judgment on
the correctness or otherwise of it. He
says that he has certain papers to give
us. What is the objection in taking
them?

SHRI AWADHESHWAR PRASAD
SINHA: As you hawve very rightly
pointed out, Mr. Chairman we are
here to see that this Bill is amended
in a manner best suited to the objects.
The witness has made rather serious
allegations against the Supreme Court
and he says that he is prepared to
stand by them and he is prepared tu
produce the decuments before us.
But it is none of our business to
gather papers from him and send to
the Supreme Court as Mr. Mani has
said. This is none of our business.
This is perhaps the 680th Select Com-
mittee of which 1 am a member. This
is never done by the Select Commit-
tee. These papers, if they come, have
to be filed. That is all. If it goes
out, then this will be a matter bet-
ween him and the Supreme Court.
We need not worry about that. It is
not relevant here.

SHRI HEM RAJ: He says that he
hag got certain evidence in his pos-
session. WHhat he says is about faets
and not anything about the legal
agpect of it. On facts the judgment
may go in favour of the appellant or
complainant, but due to the law of
limitations he may be barced. There-
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might be such cases. So, whatever
facts he wants to put, let him put
before the Committee. Of course, it
is none of our business to refer them
to the Supreme Court.

SHRI SAMAR GUHA: One of the

members has pointed out that the
matter is not relevant. It is quite re-
levant because even yesterday an-

other witness suggested that the jur-
isdiction of Lokpal should be extend-
ed to judiciary also. That is a ques-
tion which we shall take up ourselves.
If certain documents are produced
before us gnd are circulated among
the members, that may even sireng-
then the logic of the suggestion that
the jurisdiction of Lokpal should be
extended to judiciary. Therefore, I
consider that the documents cited are
quite relevant.

MR. CHAIRMAN: Mr. Mani, you
can ask your questions now.

SHRI AKBAR ALI KHAN:
he produce the evidence?

Wwill

MR, CHAIRMAN: If he wants, he
can produce. We are not a Commit-
tee to pass judgments on such things.
His idea is to strengthen his argument
for creating a Lakpal. I think, this
is all that he wants. If he makes
certain allegations, we are not con-
cerned with them,

SHRI BHOLANATH MASTER:
There is no question of allegation in
this. He says that there is a defect
in the procedure of arguing the case
before the court by our competent
legal authorities, and he wants an
improvement on that and he wants to
produce some documentary evidence
in support of that. If he is prepared’
1o take the risk then he can substan-
tiate the allegations,

.SHRI BHATNAGAR: If you would
give me a week’s time, then I shall
produce copies of the documents.

_ SHRI K. S. RAMASWAMY: What
is the purpose of getting those docu-

‘ments?



MR. CHAIRMAN: Even it you
produce evidence, it is not going to
help us. We are sitting here in a
committee to amend the Bill before
us and to find out what the powers
should be and so on., How things
bave happened in the High Court or
the Supreme Court is no concern of
ours, If you want to produce the
document, we shall not deny you of
the opportunity of producing it.

SHRI BHATNAGAR: If you want
to be convinced, 1 am ready to pro-
duce it. If you do not want, then I
would not produce,

MR. CHAIRMAN: Parliament is
convinced that a Lokpal is necessary
and that is how this Bill has come
up. Further than that, I do not see
the necessity to produce any such
document,

SHRI BHATNAGAR: 1 do net in-
sist that I should produce it. Unless
I am asked I am not producing it.
Therefore, I have said that if desir-
ed I shall produce it.

MR. CHAIRMAN: I warned you in
the beginning, I warned you in the
middle and again I am warning you.
Certaln allegations ageinst the Swup-
reme Court are being made, and they
are a part of a document now. 1t is
bound to go out. When it goes out. . .

SHRI BHATNAGAR: This is not
secret.

MR. CHAIRMAN: It yvou are pre-
pared to take the consaguences; then
we.have no objection and we are not
going to stand in your way

SHRI BHATNAGAR: These
hard facts.

are

SHRI A. D. MANI: I now £0 on
to the detailed suggestion made by the
witness, He says in paragraph that
the Lokpal should not be over 60
years of age and no extension of ser-
vice beyond the age of 65 should be
granted. In this connection I would
like to sk him whether in clause 5
of the Rill he woqd:think otmst-
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ing a pension for the Lokpal g0 that
the Lokpal will be the highest office
in the country more or less, because
a man holding office for five years and
drawing a pension and higher than the
Cpief Justice of Indja would be th:
h.nghest man in the 'and. Would he
like to suggest a pension also, apart

from the age limit that he has sugges-
ted?

SHRI BHATNAGAR: My humble
suggestion ig that he should be a social

man of respect and should work hono-
rarily.

MR. CHAIRMAN: Honorary work-
ers have fai'ed everywhere, as

e
have all experienced. v

SHRI A. D. MANI: Does he want
the Lokpal to be chosen on the advice
of the Chief Justice and the Leader
of the Opposition or only the Chief
Justice of India? Or has he got any
othgr suggestion to make about the
choice of the Lokpal?

SHRI BHATNAGAR: This position
w:or..xl.d be a position of onerous respon-
sibility and a religious-minded and

God-fearing man shou'd be appoi
to that post. Pointed

SHRI A. D. MANI: I would now
80 on to page 5 of your memorandum
regarding clause 8(4). You say that
the time-limjt should not apply to
cases where the persan has been seek-
ing relief diligent'y. I think this sec-
tion will not be in conformity with the
procedures of the Income-tax Depart-
ment in respect of investigation of
offences. I believe that under the In-
come-tax Act, 12 years is the limit
prescribed for investigation of oifen-
~es. If a person honestly believes that
a certain concern has defrauded the
exchequer of large sumg of money by
forging incorrect returns and it gdes
beyond a period of five years pres-
cribed in the Act, then the Lokpal
will be prevented from inquiring into
the allegation. May I know whether
he would like the duration of the
offence to be lmited to the period



allowed under the income-tax rules
so that the matter can be inquired in-
to if it falls within the procedures
and periods prescribed by ‘he incume-
tax Department?

SHRI BHATNAGAR: There shouid
be no time-limit, so far gs the Lokpal
1s concerned.

SHRI A. D. MANI: Even for 100
years or 50 years.

SHRI BHATNAGAR: Very recently
the President decided a 20-ycar-oid
case.

SHRI AKBAR ALI KHAN: Do you
suggest that a man who does not be-
lieve in God should not be made

Lokpal?

SHRI BHATNAGAR: I want a man
of integrity.

SHRI HEM RAJ: Have you seen and
studied the legislation enacted on tius
subject by other countries?

SHRI BHATNAGAR: No.

SHRI HEM RAJ: From what .you
have stated at page 7 of your memo-
randum in regard to clause 8, I find
that you want both legis'ative as well
as executive and administrative pow-
ers to be given to the Lokpal and
Lokayuktas,

SHRI BHATNAGAR: Such power is
already given in the Bill.

SHRI HEM RAJ: Under the Bill only
recommendatjons are to be made by
him but under your scheme you sug-
gest that executive as we'l as judieial
powers should be given to him, -

SHRI BHATNAGAR: ‘I am ggainst.
recommendatory powers. e

SHRI .HEM RAJ: You want - ;exe-
cutive powers also, You seay that so
far as ,the complained  is- congerned,
he should not send a copy of that com-
plaint :to the officer against’ whom thc

complaint is made, = - .} ..

SHRI BHATNAGAR: I say ihat
when a complaint is filed, 1t should
be sent to the Government servant
concerned and as soon as his explana-
tion is received, a copy of his
explanation should be supplied to the
complainant.

SHRI HEM RAJ: Under your
scheme, it wil. apparently take a lung-
er time,

SHRI BHATNAGAR: The com-
plaint should be sent to the head of
the office or secretary. Govcernunent
procedure is such. If a complaint is
made against & joint secretary, we
cannot address it to the joint sccre-
tary,

SHRI SAMAR GUHA: You say in
page 2 that “documentary evidence
can also be produced to show that
forts have been made even to destroy
Government records to make evidence
disappear”. Have you any documents
with you now?

SHRI BHATNAGAR: No. not just
now. But if I am gjven time, I can
produce them, say, on the 14th of
this month.
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MR. .CHA.IRMAN:;-I am: prepared
to receive any documents he produ-
ces. But ] do pot know whether we
shall be able to pass any judgment
on that,

SHRI SAMAR GUHA.: It is not
our busi'gess to pass a judgment on
it. But ‘it may help us to formulate
the Bill in such a way as to be use-
ful. For instance, we. may know
whether even little man in the Gov-
ernment should be included within'
the jurisdiction of this Bil

SHRI'A. D. MANI: Mr. Chairman,
no- Mgmaber is barred from putting -a



question, © But if you are opening a
case decided by the Supreme Court
and you are going into the motives
of that decision that will be very
much beyond our parliamentary
privileges. You have told him that
it is open to him to send any docu-
ment. But we need not go out of the
way to invite documents.

SHRI TENNETI VISWANATHAM:
I think we are arguing a little too
much on this point. If he wants to
produce any document, we will do
whatever is possible; if we could use
it, we shall use it; if we could not
use it, we need not use it.
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SHRI BHATNAGAR: 1 am ready
to produce the documents if the Com-
mittee so desires. You may satisty
yourself whether the allegations are
correct or not.

MR. CHAIRMAN: It is up to you;
if you want, you may produce any
document you like,

SHRI AWADHESHWAR PKASAD
SINHA: Let us proceed with the Bill.
It is for the witness to produce or not
to procduce the proof.

MR. CHAIRMAN: Yes, Mr, Taukha.

SHR! S. S. N. TANKHA: As I un-
derstand it, the witness has made cer-
tain allegations about what has hap-
pened either in the court or outside.
This merely shows that he thinks
that the appointment of Lokpal is
necessary. Beyond that, we need nct
ask him to produce any evidence. If
it is a statement of a matter of fact to
show that the Gove.nment Advacate
has acted wrongly or has misled the
court, that fact has been given by
him, and we need not ask him to
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prove if such a thing has happened or
not. There is no question of defamation,
I am gffraid Mr. A. D. Mani has
wrongly understood the witness, The
witness has stated that the Supreme
Court has not done any wrong but
that it is believed that those pcopie
who had put forward the case befoe
the Supreme Court acted wrongly.
This is a mere allegation. We nead
not cnquire into it, or call him to pro-
duce any evidence. He has mention-
ed various irregularities. They may
or may not.have happened; we need
not receive any document in that con-
nection. Either you believe him or
disbelieve.

SHRI TENNETI VISWANATHAM:
When he says he has the document to
prove it, and if you say that you do
not want the documents, we are un-
necessarily proceeding with that mat-
ter. Having invited him to give evi-
dence on the Bill, ‘et us hear what ne
has got to say on the Bill. Let us
proceed with the Bill proper. I re-
quest the Chairman to proceed with
the Bill,

SHRI SAMAR GUHA: The houn.
witness has suggested that the Lokpn:
to be appointed should not be more
than 60 years of age. That is the up-
per limit. I would like to ask him
whether he feels that there 'should be
a lower limit.

SHRI BHATNAGAR: It shoud be
below 50.

SHRI SAMAR GUHA: What is the
minimum? Not less than what?

SHRI BHATNAGAR: It should not
be more than 60. )

SHR SAMAR GUHA: Shouid it be
not less than 30, 35 or 40> What
should be the lower limit? For in-
stance, after 65, one may lose one’s
powers of judgment. But, at the same
time, there is the question of matu-
*itv. We are giving the responsibility
to a person, almost parallel io the
Chief Justice of the Supreme Court.
Therefore, it is a question of maturity.
So. st which age do you consider tuem
to k¢ mature enough to be appointed
as L.okpals?



SHRI BHATNAGAR: According to
our Shastras, a man should retire after
the age of 50.

SHRI SAMAR GUHA: So far as the
upper limit is concerned, it s quite
clear. What should be the lower
limit?

SHRI AKBAR ALI KHAN: Shculd
you suggest the minimum age ‘o be
25?
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“That all complaints should re-
ceive highest priority and must be
decided within a period of one
mcnth or two at the latest. No
Government Servant should be
allowed to keep the same with
him for a period of more than a
week:"”
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o quree e QW W @
awerr 2 e Iad qra fipaery werdew
TO W WY | R IAM I wereEw
ot g oY FEN ZRIT | W ag T
tfror oA ¥ agowiiT R ?

MY EATIC . IEED ST QT
woir § | FrRaw Aared | ofr¥e A
MEE N EwE ATew O e T
Y |

ol TUEET ST FHE KT 7
oo AT A & froogy ¥ 9ww aw
T wd¥E Anp £ o aw s Aae
2 w1 wT g wgy § fe e
g s o sl & faens o

o

FEWT T qAT g AT 7 I
IE a1 & &Y grir) adr A
ag fwedly ferd ax ofw &% £
WY A § AT R |

SHRI BHATNAGAR: But there
should be some limit. The Lokpa!
makes recomnrendations to the Secre-
tary, ang if he takes three months’
time and they do not agree to the re-
commendation, they can go to the Pre-
sicdent gnd. the President may take up
the matter with Parliament. That
will take years then.

SHRI K. S. RAMASWAMY: Para
2 on page 3 relates to the complai's
given to the Ministries and the depart-
ments. They are suggestions for im-
provement as to how deal with
complaints. They do not deal with
Lokpal,

STIRI BHATNAGAR: Yes; they are
vuggestions towards jmprovement.

SHRI K. S. RAMASWAMY: We
are rot going into the question us to
how the departments are working.

SHRI TENNETI VISWANA-
THAM: According to you, the Lokpal
wiil have jurisdiction over ministers,
Government officials and  Tudges.
That means, if he makes an -d erse



remark against g Supréme Court
Judge or a Minister, let alone a sina!l
frv like an MP, they will have to
quit office,

SHR] BHATNAGAR: Yes.

SHRI TENNETI VISWANATHAM:
So, you have in your view a very
superjor person whose word should
veto everything that has happened.
Do you think that a single man’s
judgment is so infallible as to he
given such wide powers? Don't ycu
think a tribunal will be batter than a
single man?

SHRI BHATNAGAR: That would be
much better.

SHRY! TENNETI VISWANATHAM:
You know under the Constitution to
safeguard democracy, courts were
given a superior position. If you now
put somebody over the Supreme
Court, don’t you think the safeguards
of democracy will pass from courts
to a single man?

SHR1 BHATNAGAR: No.

SHRI G. S. REDDI: Do you think
our santam dharma can be establish-
ed by these amendments you hnuave
suggested?

SHR1 BHATNAGAR: I think so.

SHRI YOGENDRA SHARMA:
From your memorandum it appcars
vou want the deletion of section 12,
which lays down the procedure by
which Parliament comes into the pic-
ture. Don’'t you want Parliament to
come in the picture at any stage?

SHRI BHATNAGAR: I want that
the Lokpal should have mandatory
and not recommendatory powers.
Otherwise, his recommendation may
be rejected. If it goes to Parliament,
it will take years. In the case of the
Supreme Court also, Parliament does
not come into the picture. Similarly
here algp Parliament ghould not come
in. But if the Lokpal has done some
th'ng wrong, then he should be pu-

nizhed. In that case Parliameént com-
es into the picture, only when the
Lokpal does not work satisfactorily.
That is why I have suggested in page
¢ para 9 (ii) that the words “show-
ing partisan attitude” should be ad-
ded after “misbehaviour o1 in-
capacity”.

SHRI YOGENDRA SHARMA: Sec-
tion 12 lays down the procedures
through which Parliament may be
seized of the matter. But you want
its deletion.

SER1 BHATNAGAR: I want that
Lok Pal shou'd have mandatory

rowers and Parliament should not 1n-
terfere¢ in his judgment.

SHRI YOGENDRA SHARMA: S..
in the normal course, you waut iliat

" Parliament should not interfere, but

in certain cases you want Parliament
to interfere,

SHRI BHATNAGAR: Par'iamen
should interfere only when the Lok-
pal has done something wrong.

SIIRI YOGENDRA SHARMA: You
want section 20 to be deleted. 1t
ueals with the exclusion of judiciary,
clection machinery, etc.. In your am-
endment No. 12 you want that a per-
son should be able to complain to the
Prime Minister or the President
against the Lokpal. If these two are
taken together, what does it mean?
According to you an authority should
be created who will go into the con-
duct of everybody—the highest exe-
cutive, the highest judiciary, the elec-
tion machinery and all. At the same
time you want that somebody should
have the power to complain to the
Prime Minister against this Lokpal.
In a system of parliamentary demo-
cracy Prime Minister is the leader of
the majority party, These two things
taken together means that you make
the leader of the majority party al-
most a dictator,

SHRI BHATNAGAR: My humbic
suhmnission is that when the Lokpal
wil! have mandatory powers para 20
has no force. Then I have suggested



that the words “misbehaviour or in-
capacity” may be substituted by
“misbehaviour or incapacity or show-
ing partisan attitude.”

SHRI YOGENDRA SHARMA: On
the one hand you want the Lokpal
to be independent and invest him
with the highest authority. On the
han@d you propose an amendment
which makes the Lokpal dependent
on the Prime Minister. How do you
reconcile the two?

SHRI BHATNAGAR: Then instead
of “Prime Minister” vou may say
“President of India”.

SHRI S. S. N. TANKHA: Your
memorandum contains more or less
objections to the procedure which i<
observed at various levels at present
and from that I understand that gou
have suggested that these procedural
thing. should be removed in order (o
make the functioning of the Lokpal
mme effective. Is that not so?

SHRI BHATNAGAR: Yes.

SHRT S. S. N. TANKHA: You have
askeC that mandatory powers should
be given to the Lokpal. What are
tho restrictions in the Bill which ac-
cerding to you restrict the actions of
the Lokpal.

SHRI. BHATNAGAR: Look at page
7 of the Bill where in the bottom
two lines it is said: “if the complain-
ant has had any remedy by way of
proceedings before any tribunal or
court of law”.

SHRI S. S. N. TANKHA: You must
recalise that the courts have various
stages through which a person can go.
If there is something wrong in the first
judgment he can get it reversed in
the second court. He can go higher
up.and ultimately go up as far as the
Supreme Court. If a complainant is
not satisfled with so many judgments
one after the other what is the guaran-
tee that a single judgment o~ a single
order of the Lokpal will satisfy him.
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SHRI BHATNAGAR: Then there is
no need for a Lokpal

SHRI S. S. N. TANKHA: He has
been given unlimited powers to act
in any manner he considers proper.

SHRI BHATNAGAR: His
have been restricted.

powers

SHRI S. S. N. TANKHA: The pro-
cedure for the Lokpa] is mentioned
in the Bill, that he will get files from
anywhere he thinks proper and so on.
Do you think any Lokpal wi'l be a
superman who will satisfy even mem-
ber of the public? The moment you
give him powers that you wish to be
given he will become an obstacle and
will be criticised by everybody.

SHRI BHATNAGAR: On page 8
of the Bill it is said that the Lokpa!
shall not take any action or conduct
any investigation in the case of any
complaint involving a grievance or al-
legation which has been enquired into
or referred to a Commission of In-
quiry under the Commission of In-
quiry Act.

SHRI S. S. N. TANKHA: If a court
or a tribuna]l has given a finding and
you say that finding does not satisfy
the complainant how then can you
say that the finding of the Lokpal wil
satisfy him?

SHRI BHATNAGAR: So there is no
need for Lokpal.

SHRI S. S. N. TANKHA: There are
many other matters which he can do.
The Lokpal has not been given the
right to criticise the judgments of
courts or take up matters which have
already been gone into by the courts.
But there are a lot of other things laid
down in the Bill which he can do.

SHRI BHATNAGAR: Every person
has a right and every action can be
challenged in 3 court of law.

SHRI S. S. N. TANKHA: Such ac-
tiong cannot be challenged in a court
of law can go to, him.



SHRI BHATNAGAR: For instance?

SHRI S. S. N. TANKHA: There are
<0 many matters which cannot or
nay not go because there is no pro-
vision for them, But if the final jud-
gement of the highest court does not
satisfy a person, how are we to believe
that the Lokpal's order will satisy
him?

SHRI BHATNAGAR: I have quoted

instances In paragraph 6 of my sug-
gestions.

SHRI S, S. N. TANKHA: I hope,
You will agree with me .hat the best
judgment of one person however
eminent he may be, cannot be or may
not be as good as the fina] judgment
or five eminent judges.

SHRI BHATNAGAR: But what is
the remedy for cases which I have spe-
cified in paragraph 6 of my sugges-
tlions?

SHRI S. S. N. TANKHA: I do
challenge those facts. They may be
true or may not be true; we do not
know. But even if they are true, the
Lokpal is being appointed to go into
all those things where the matter can-
not go to the courts of law.

not

SHRI BHATNAGAR: According to
1he statement of objects and reasons of
this Bill the need for creating the
post of Lokpal was felt because the
Commission made an interim report in
which it took note of the oft-expres-
sed public outcry against the preval-
ence of corruption, the existence of
wide-spread inefficiency and the un-
responsiveness of administration ‘o
popular needs. How do we meet this
need if the Lokpal is not given manda-
tory powers?

SHRI S. S. N. TANKHA: What do
you mean by ‘mandatory powers'?
Whatever powers are given to him are
mandatory. If he finds it reasonable
he can at once refer to any authority
or officer and that officer is bound to
furnish the Informatjon.
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SHRI BHATNAGAR: What about
the cases specified in paragraph 6 of
my suggestions? Suppose, I have got
a general grievance. I approach a
court of law and the court says that it
is not justiceable. I go to the Hign
Court and the High Court rejects and
the Supreme Court also rejects it. I
do not get redress from any source.

For that purpose the Lokpal is being
appointed.

$HRI S. S. N. TANKHA: He is not
lpemg appointed to question the find-
ings of the courts, He will exercise

his authority where the courts do not
come in.

Th.en, you have suggested that the
maximum age of the Lokpal should be
65 years.

SHRI BHATNAGAR: You can fix
any age. Any good man of any age
can be appointed.

SHRI S. S. N. TANKHA: I wel] tell
you what difficulties may arise in the
appointment of a person with the
maximum age of 65 years. The Sup-
reme Court Judges go up to the age
of 65 and the High Court judges up
to the age of 60. The idea behind the
provisions in the Bill is that the per-
son to be appointed as Lokpal should
be one who should hold the status of
the Supreme Court Chief Justice. If
the maximum age is 65, a retired
Supreme Court judge cannot be ap-
pointed.

SHR! K. S. RAMASWAMY: You
have levelled certain charges against
Government servants, Government ad-
vocates and against the Home Ministry
specially, that they have not brought
forth certain documents in the court.
Did you ever care to bring this matter
to the notice of the Central Vigilance
Commissioner, the President or any
Member of Parliament?

SHRI BHATNAGAR: Now you have
invited these suggestions and I have

- given them. It is up to you; you can

bring them to their notice. This is
the first time that I have brought
them out.



MR CHAIRMAN: I thank you, Shri
Bhatnragar, for coming over here and
giving your suggestions. We shal
look into all the suggestiong that you
have given and shall decide about it.

SHRI BHATNAGAR: I am also
thankful to you for affording me an
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opportunity to pay my respects to you
and to make these suggestions,

(The witnesses then withdrew)

(The Committee then adiourned)
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({The witnesses were called in axd
they took their scats).

MR, CHAIRMAN: Today we have
the representatives of the Ministries
of Commerce, Industrial Development
and Company Affairs, Home Affairs,
Finance and Steel, Mines and Metals.

We shall start with Shri N. N. Wan-
choo.

SHRI N. N. WANCHOO: I have al-
ready sent a note to the Committee
expressing our views on this subject.

SHRI AKBAR ALI KHAN: We have
gone through your note. Do you
think in the best interests of the un-
dertaking any public sector employee
should be kept out of this Bill?

SHRI N. N. WANCHOO: As I have
explained in this note, by and large,

we have been saying that the condi-
tions of service of the employees in

.the public sector should compare with

the conditions of service in the private
sector because the two have to com-
pete in the industrial fiecld. While,
therefore, on these general grounds I
might even have suggested excluding
public sector employees entirely from
the scope of the Bill—we have not
suggested that—the reasons for not
doing so, as explained by me, are two-
fold. At present, the public sector
employees come within the jurisdic-
tion of the Central Vigilance Commis-
sion and the definition of ‘public ser-
vant’ in the Indian Penal Code has
also been amended so as to include
employees of public sector companies.
That being the case, it could not, in
our opinion, be quite consistent to
exclude them entirely from the scope
of this Bill.



.'We have noticed and observed that
the Bill excludes the investigation of
grievances relating to public sector
companies but permits the Lokpal and
Lokayuktag to investigate aliegations
against public sector employees. In
my note, I have tried to point out that
sometimes it may be quite possible, by

a mere change in the wording 10
transform what is in substance a
grievance into an allegation. There

fore, unless the deflnitions of grievan-
ces and allegations are carefully con-
sidered, the exclusion of grievances
will have no meaning. That is why
we have suggested that these defini-
tions need to be looked into very
carefully if that particular clause ex-
cluding grievances is to have any
substantial significance.

SHRI AKBAR ALI KHAN: We
would like to have your advice,

SHRI N. N. WANCHOO: One of the
suggestions which we have indicated
in our note is that in the definition
of an allegation, in clause 2(b) if we
exclude (i), it may be a little more
difficult to transform, by mere word-
ing, a grievance into an allegation
and, in our opinion, sub-clause (i)
does not substantially add to the
definition. That is one suggestion,

I think this is a matter which could
be looked into a little more closely
by the legal experts, the object being
that it should not be ‘made easy to
transform what is in reality a grie-
vance into an allegation.

SHRI AKBAR ALI KHAN: You
have also suggested that so far as the
other subordinates are concerned,
apart from the Secretaries and others
there should be a limit of Rs. 1000
drawn as salary—it will be cumber-
some to include them also.

SHRI N. N. WANCHOO: At present,
the Central Vigilance Commission has
the authority and the jurisdiction to
inquire into the cases of employees of
public scctor companies. But by a
secret convention which we have
arrived at—I should have mentioned
in my note that this is a secret con-

vention—they have agreed voluntarily
not to inquire into cases of low-
paid employees or employees below
a certain level of salary, that is,
Rs. 1000, We feel that is also right
and proper. The Board of Directors
of the Government Companies and
Corporations can very well be trust-
ed to see that employees of junior
ranks are given due protection and
are also punished where necessary, It
is only in respect of the more senior
people that it would seem to be
necessary that there might be an in-
dependent wauthority, the Central
Vigilance Commission at present or
the Lokpal or Lokayukta in future,
which could look into the matter.
If you inquire into the grievances of
all employees—there are thousands
and thousands—it will become un-
wieldy.

SHRI AKBAR ALI KHAN: I would
like to know, after bringing it under
various Vigilance Commissiops,
whether the uctivity of the public
sector been, in any way, adversely
affected,

SHRI N. N. WANCHOO: In prac-
tice, as I have said, by convention
the Vigilance Commission has  ex-
cluded the lower-paid employees,

SHRI AKBAR ALI KHAN: I do
not know if the Committee agrees
to exclude them. Do you think the
business activity, the production
activity, of the public sector will
be affected by bringing it under the
Lokpal, as it is under the Vigilance
Commission?

SHRI N. N. WANCHOO: This is
a matter of opinion. To some extent,
it might be affected. I would not
say that it wil] not be affected at all.
But considering the balance of ad-
vantage, I think, the high-paid offi-
cers may be nllowed to remain under
the jurisdiction of the Lokpal. This
is our opinion.

SHRI YOGENDRA SHARMA: You
are aware that from the discussions
in Parliament and also from several
reports of several parliamentary
committees the picture emerges that



our public sector undertakings suffer
from maladministration, One of the
objects of this Bill is to see that this
‘maladministration is reduceq as far as
possible. What is the basis for your
presumption that if the public sector
undertakings are brought within the
jurisdicion ot the Lokpal and
Lokayukta the administration wil} sui-
fer instead of its improving? If the
various reports and discussions are
true that our public sector undertak-
ings suffer from maladministration,
then the remedy lies in doing away
with the maladministration and taking
steps to improve the administration.
Onc of the objects of the Bill is pre-
cigely this. So, why do you want
the exclusion of the public  sector
undertakings?

SHRI WANCHOO: I have only sug-
gested exclusion of the lower-paid
employees but not of the higher-paid
employees. 1 have also suggested that
grievances should be excluded but not
allegations.

I have tried to explain in my note
that public sector undertakings are
not normally expected to follow
strictly the Government rules. For
instance, while placing contracts, we
nray very often be justified in placing
econtracts by way of negotiations. It
is a very common practice in business
that if somebody has been a  good
supplier in the past, and the quality of
the item has been good and the price
also has been good and reasonable and
delivery is also given in time, then
we do not go for tender the next
time, and he becomes the permanent
supplier unless there {5 ainy reason ‘o
the contrary.

This is a common business practice
which js followed in business. In the
same way, the public sector under-
taking may also well be advised to
follow this practice. But somebody
may have a grievance that no tender
had been calleq for, and no enquiry
was called and the order had been
piaced on so-and-so without any
tender enguiry. This sort of thing
which is common business practice
may well become a grievance for a
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particular contractor or a particular
supplier on whom orders have mot
been placed. It would certainly affect
the working of the public sector if
all such complaints and grievances
begin to be investigated. Therefore,
I have said that while we take the
position that allegations of corrup-
tion and so on against public sector
employees should certainly be investi-
gated, there does not seem much
point in allowing such grievances also
to be investigated. When we follow
the normal business practice, some-
body can still have a grievance that
no tender had bcen called for. He
might say that if the proper proce-
dure had been followeq and tenders
had been called for, he would have
been the supplier. It is a well known
fact that many big business firms here
have permanent suppliers. This is
just an instance that I am giving.

SHRI GOVINDAN NAIR: May 1
‘add here that we have more or less
been in agreement on the main note. ..

MR, CHAIRMAN: First, we shall
finish the questions to be put to Mr.
Wanchoo, and then we shall put ques-
tions to you.

SHRI YOGENDRA SHARMA: You
have said that the public undertak-
ings should not be in a disadvant-
ageous position vis-a-vis the private
sector. I very we'l appreciate that
consideration. But, for the same
consideration, what is needed must be
done and the administration must be
improved. You have raised a parti-
cular case of contracts. We know,
and many Members here know, and
there are many things which have al-
ready come on record that while en-
tering into contracts, many malprac-
tices are there, and this question of
issuing contracts has become a big
source of corruption. This cannot be
tolerated. That being the case, why
do you want to debar those contrac-

tors who suffer pecause the heads
of public undertakings might have
some abnormal relations with a

particular contractor? In that case, it
becomes a case of allegation, so far
as the people are concerned. You have



‘no objection to the fact that pcople
should have the right to place their

allegations before the Lokpa] or
Lokayuktas, You have objection only
to the placing of grievances. Why

do you want to debar those contrac-
tors who suffer because of favourit-
ism2

SHRI WANCHOO: I¢ I may res-
pectfully submit, you have answered
the question yourself. If there is an
allegation that something has been
done which is the result of improper
motives or improper conduct, tnen 1
have not the slightest objcction to the
matter being inquired into by the
Lokpa)l or the Lokayukta in order to
see that proper standards of morality
and administration are maintained.
But if there is no such allegation but
only some party who has not got the
contract has a grievance that he has
not been awardeq the contract, then
1 do not see what is gained by re-
ferring the matter to the Lokpal or the
Lokayukta. If there is any sugges-
tion of ulterior motives or improper
motives, then by all means let the
nratter be inquired into.

SHRI YOGENDRA SHARMA: The
people outside do not know about
these things, but the parties who are
interested in it know these things.
They know who are being discrimi-
nated and who are being favoured.
The people at large do not know,
but the parties who are intimately
connected with it know it. Why
should they be debarred from raising
it before the Lokpal and Lokayuktas?

SHRI WANCHOO: They are not
debarred. If they claim that some-
‘thing has been done in an improper
manner, then obviously there would
be an allegation, and an allegation can
certainly be investigated. I am not
at all trying to restrict it. But there
Tnay be a case where a party may not
have reccived the supply order. It
need not necessarily be as @a result
of corruption, but the party may still
plead that if tenders had been call-
ed he would have been selected as
his tender would have been the lowest
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and 50 on. It may well be that the
reasons for non-selection may pe very
valid and may have been recorded
namely that the party had not been
a good supplier in the past and, there-
fore, no contract would be entered
into with him.

Every day we have this problem
where we have to decide whether we
have to accept the lowest tender in
cases where the party has not been
known to have been a good supplier
or has not had the necessary experi-
ence, or whether we should go on to
the next higher tender.

Where there is no allegation of im-
proper motives, I do not see what
is to be gained by investigation. Even
though the party may not have been
a good supplier, still he may nurse
a grievance that he has been discri-
minated. Such grievances, in my
opinion, should not be inquired into,
but if there is any allegation that the
thing has been done with ulterior
motives, then by all means let it be
investigated.

SHRI FRANK ANTHONY: I myself
doubt very much whether we should
accept what Mr. Wanchoo has con-
tended, because the public sector is
growing, and according to some peo-
ple growing unduly without showing
any corresponding results.

But I would like Mr. Wanchoo to
tell me whether a pub'ic sector un-
dertaking comes within the purview
of the High Courts under article 226.
I have some doubt in my mind about
it. So far as Government are con-
cerned, they would come within the
purview of the courts under article
226 when there are grounds which are
justiciable such as by way of allega-
tions ete. But so far as the public
sector undertakings are concerned, I
do not think that they come within
the purview of the High Courts under
article 226. because I remember one
case where we were held out of
court on the ground that the person
had no remedy because a public sec-
tor undertaking was a statutory body



but it was not equated in law with
Government. So, remedies would be
available against only the Govern-
ment servants or Government de-
partments. So, there is all the more
reason now for bringing the public
sector undertakings within the pur-

view of the Lokpal and the Lokayuk-
tas,

With regard to ‘allegation’ and
‘grievance’, I would like to say this.
A person may have the highest mo-
tive, but still he may have taken into
account extraneous considerations
which will be mala fide in law. So
between ‘grievance’ and ‘allegation’, I
do not think there is going to be
much of distinction. My own feeling
is that grievance can always be made
an allegation without saying that
there is improper motive, by saying
that the authority has taken into ac-
count extraneous considerations.

Anyway, what I am concerned is
with the principle. Why should you
feel that the public sector undertak-
ings should be in a position different
from that of a government depart-
ment?

SHRI WANCHOO: The public sec-
tor undertakings are intended to run
a business, What we should really
guard against is that its efficiency as

a business is not affected. At the
same time anything corrupt or im-
proper should not be allowed. I sub-

mit with great respect that this dis-
tinction that we have made between
‘grievance’ and ‘allegation’ safeguards
this. The normal business gactivities
of the concerns should not be affected,
There is also the concern of the Par-
liament and the people that they
should run efficiently and produce
profits. Therefore, while nothing
should be done which will come in
the way of the public sector under-
takings performing their functions in
such a manner, we should also at the
same time make sure that nothing is
done to protect or shield corrupt peo-
ple. I would submit with great res-
pect that this distinction that has
been made is fully valid and will
ensure that, We must not have only
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one object in view, that the public
sector employees must be equated in
ul] respects with government emplo-
yees. I would submit that that is a
wrong way of looking at it. What we:
should do is that we should see that
the efficiency of the public sector is
fully safeguarded and yet, any cor-
rupt or improper action in the public
sector is not allowed. I would sub-

mit that this is what the Bill intends
to do.

SHRI FRANK ANTHONY: What
about my question whether a public
sector undertaking comes within the
purview of the provisions of article
226? My own feeling is that we can
go against the Ministries’ actions. Can
we go against a public sector under-
taking under artic'e 226? I have got
some doubt.

SHRI WANCHOO: The public
sector is expected to function as well
as the private sector. Why should we
place further impediments in their
way so long as corrupt and improper
motives are not there?

SHRI SAMAR GUHA: Mr. Wanchoo

has suggested that clause 2(b)(i)
should be deleted. Clause 2(b)(i)
says:

“,...has abused his position as
such to obtain any gain or favour
to himself or to any other person
to cause undue harm or hard-
ship to any other person....”

I can understand if you say that the
words “undue harm or hardship”
might be deleted. But this clause
also includes ‘obtaining any gain or
favour to himself or to any other per-
son....”. There have been many
allegations where government emplo-
yees in important positions take
undue advantage of their positions. I
think, Mr. Wanchoo knows that there
was a lot of discussion in Parliament
about the contract given for the con-
struction of revolving tower. Allega-
tions were made that the person who
was responsible for giving that con-



tract took advantage of his position to
have a big building built by the con-
tractors. Therefore, if this clause is
deleted, it will defeat the very pur-
pose of this Bill.

SHRI WANCHOO: 1 may submit
with great respect that, I am not ®
lawyer and so I cannot claim to deal
with this as a lawyer would. But I
would say that, in my opinion, sub-
clauses (ii) and (iii) cover clause (i)
also; the cases referred to by the hon.
Member wi'l be covered by ‘improper
motives’ or ‘improper conduct’. If
getting a house constructed for one’s
own use taking advantage of one’s
position, is not ‘improper conduct’, I
do not know what  will ‘improper
conduct’ mean? So, the type of cases
that the hon. Member referred to
would be fully covered by clauses
(ii) and (iii). This is one of our
suggestions, If it is felt that clauses
(1i) and (iii) do not cover fully such
cases, the legal expert can certainly
be asked to redraft those clauses suit-
ably.

SHRI SAMAR GUHA: In your Me-
morandum you have expressed a lot of
concern about the speed and efficiency
in commercial transactions in the pub-
lic sector and thereby you want to
guard them at least from the charges
of ‘grievance’. Now what is the real
difference between a private company
and a public sector undertaking?
They are concerned with sales, pur-
chases and similar things. Suppose a
demand is placed on a private concern,
What happens? It is dealt with so
promptly and so efficiently that it
earns a goodwill for the private com-
pany. But what happens in a public
sector undertaking? You find that
the officers and employees are increas-
ingly adopting a bureaucratic attitude.
There is inordinate delay on their
part in dealing with the demands.
They create a condition which repels
the purchaser. Therefore, it seems
necessary that grievances against pub-
lic undertakings should be included,
so that a better goodwill can be creat-
ed for the public undertakings.

SHRI WANCHOO: There can bs no
two opinions about the necessity of
improving the speed and efficiency of
public undertakings. But I cannot
say whether the remedy which you.
suggest will achieve the object.

SHRI SAMAR GUHA: Is there not-
a difference between private sector
and public undertakings in this res-
pect?

SHRI WANCHOO: It differs from
undertaking to undertaking. At the
moment, I have complaints from var-
ious people of gross discourtesy and
negligence by some private companies.
If you say that some private under-
takings are very efficient, I agree,

MR. CHAIRMAN: We shall look
into it when we consider the clauses.

SHRI SAMAR GUHA: You have
said in your page 4 of your memo-
randum:

“In order to discourage such com-
plaints, it is suggested that a suita-
ble penal provision should be made
in the draft Bill against those whr
make such complaints.”

You know the atmosphere of suspi-
cion that is prevalent in the country
today, Most of the cases of suspicion
may not be true. But if you have
a penal provision, it will discourage
people to make complaints, Already
there is a provision that the Lokpal
or Lokayukta can refuse to investigate
any complaint if he finds that it is
frivoloug or vexatious. In addition,
why do you want a penal provision?

SHRI WANCHOO: Because of the
very atmosphere of suspicion, too
many false and frivolous and vexa-
tious complaints are made with im-
punity, Unless we want to encourage
thig feeling of suspicion, we must
take some action against those who
make complaints frivolously and vexa-
tiously. While we should not be ten-
der to corrupt officials, we should not
also be tender to people who frivolous-
ly and vexatiously make complaints to
the Lokpal or Lokayukta and waste
the time o# these high officials.



SHRI S. S, DESHMUKH: Don’t you
agree that even if you make honest
‘tfforts to improve on the drafting and
"definitions of grievance ahd allega-
“tion, you are attcmpting an impossible
thing, because you are trying to diff-
erentiate what is ‘indifferentiable un-
"der any circumstances? What else can
'a grievance be except an- allegation
‘of injustice, malpractice or mal-admi-
‘nisiration, impropriety or victimisa-
lion?

).

SHRI WAN?I:IOO; If grievance and
allegation are quité the same, I sub-
mit there should not be two'definitions
at all in the Bill and we should forget
‘about the distinction. But sgince a dis-
tinction has been made—I think there
‘i something in the dictinction—it is
.necessary for us to make the two defi-
nitions as mutually exclusive as pos-
sible, although there will always be
an area where there will be a certain
‘blurring.

SHRI S. S. DESHMUKH: 1t is said
that public undertakings are -un on
‘business lines. But what exactly is
meant by business line or commercial
proposition i again a variable pheno-
menon., In fact, business practices and
commercial relations are better known
to the business people who work in
the private scctor rather than in the
‘public sector, In the case of steel
plants, the biggest allegation which
came before the PAC was, where the
heads of the steel plan‘s had the
discretion of going in for the manu-
‘facture of those items of steel which
had better commercial demands, they
preferred those items which had no
market prospects. In this case, the
only reasonable allegation or grievan-
ce that can be made on behalf of the
tax-payer is that this is an exercise of
jurisdiction in favour of a public un-
dertaking and under no stretch of
imagination can it be attributed to
any malg fide intention nor can it be
said that the sole intention of the
exercige of discretion is that the pri-
vate steel factories should profit. How
can this sort of impropriety or mis-
behaviour or mal-administration be
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brought before the Lokpal or Loka-
yukta? Should it or should it not be
brought before the Lokpal.

SHRI WANCHOO: Certainly it
should be brought, This should be
covered by the defintion of “allegation’
Surely it is highly improper for an
officer in Charge of a steel factory deli-
befately not to make things for which
there is demand so that a rival pri-
vate sector factory may benefit. An
allegation to that effect should be cer-
tainly investigated. It ,may not be in
his own interest, but if he is benefiting
the whole private sector surely that
is not the object with which he has
been appointed manager of a public
sector steel factory.

SHRI S, S. DESHMUKH: In that
case it cannot be a grievance, In such
cases if the defence of the officer is
that he exercised hig discretion, that
because his is a State undertaking
with a larger share of capital it could
afford to lose whereas a private sector
factory should not be made to lose and
for this arrangement he went in for
manufacture of these items what im-
propriety could there be?

SHRI WANCHOO: If I am placed in
charge of the affairs of a steel factory
my business is to run that factory
profitably and it is not by business to
see if any private sector factory is
making a profit or not. It will be
highly improper to be guided in my
production programme by the consi-
deration that some other factory in
the private sector may gain or lose.

SHRI S. S. DESHMUKH: You are
well aware that in the case of private
sector there are standing contracts for
supply, sales and purchase on behalf
of private sector with the sole intention
of having such permanent gtanding
contracts in favour of particular con-
cerns possibly because they are sister
concerns. Secondly, it is the reason-
able legal way out to farm out profits
15 sister concerns under the garb of
purchases, supplies and even under
the garb of gervices which a private
sector industry may or may not need.



thccording to you, if a public sector
factory also indulge in siinilar prac-
tices though it may not be directly
possible to say that there is some gort
‘of personal, impersonal, communal or
even regiondl link between the officer
in charge of the public undertaking
faind the possxble beneficiaries of sup-
ply or gervice works or certain other
private obh_gatmns for which a private
party may be paid for, would it still
be an allegation?

SHRI WANCHOO: While I would
:agree that in some cases private sec-
tor companies place orders on a parti-
cular firm because of the kind of con-
:siderations that you have mentioned,
1 think thig is too sweeping a gene-
ralisation, 1 know many cases per-
sonally where orders are placed on
firms only because they are good sup-
pliers, prompt suppliers and guppliers
-of good products. It is this latter
practcie that I think should be follow-
ed with advantage by public sector
companies. Certainly it is not my in-
tention that public sector companies
should place orders without calling
tenders or without the mormal pro-
cedures being followed on firms for
motives other than the best and the
highest.

SHRI S. S. DESHMUKH: Do I take
it that the Lokpal who would be the
highest official from the judicial side
would be go short-sighted as not to
appreciate this simple fact?

SHRI WANCHOO: It is very diffi-
cult to say what happens when things
have to be jusified in black and white.
You may record reasons which may
find conviction with you but with
other people they may not find con-
viction. It seems to me that we should
do nothing which would really ham-
per the functioning, efficient working
of the public sector, If there is any
impropriety by all means let it be in-
vestigated. But let us not also stulti-
fy the working of the public sector.
Let us not place more obstacles. As
it is, it is not performing, too well. If
we try to place more obstacles it
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may reésult In g€at harm to the

national economy. .

SHRI S. S. DESHMUKH;: In iy ap-
preciation the public sector is not
performing so well not becguse of lack
of authority to function but the will
to function, If there would not have
been any distinction whatsoever bet-
ween the officials in charge of public
sector and government officials or, let
us say, employees of government in
various departments or ministries and
vet this Committee would keep it by
way of an explanation that purely
business, law or commercial acts of
public sector undertakings which have
been undertaken with the sole inten-
tion of protecting that particular pub-
lic sector plan’s interest ghall be out
of the purview of Lokpal and Loka-
yukta, would it meet your point of
view?

SHRI WANCHOO: That meets my
point of view, but the question 1s,
how would you give it a legal shape
and form. I am not asking for any-
thing more.

SHRI TENNETI VISWANATHAM:
The Indian Administrative Service is
a well organised service, Do you
think it is in any way less efficient
than the Indian Civil Service of olden
days?

SHRI WANCHOO: Why should I
think so? 1 ave no such thoughts.

SHRI TENNETI VISWANATHAM:
Therr~fore, in a well organised service
where everybody is doing his duty
and where administrative procedures
and machinery are adequate to g0 in-
to all caseg of allegations of the use
of power or other things, do you think
that the imposition of another officer
is necessary?

SHRI WANCHOO: The view has
been that in spite of our efforts to
eliminate delays, delays do take place,
and if there is an independent officer
to look into those delays I would
have no particular objection.



SHRI TENNETI VISWANATHAM:
I think you will agree with me that
the Administrative Services have been
so well trained that they do not abuse
their power?

SHRI WANCHOO: By and large it
is correct.

SHRI TENNETI VISWANATHAM:
If there is any single case of abuse
of power there ig enough machinery
to go into that or set right the mis-
takes,

SHRI WANCHOO: There are var-
ious methods of setting right the
mistakes,

SHRI TENNETI VISWANATHAM:
What are the kind of machinery you
have now to set right these things
and which have proved inadequate so
that Parliament considered it neces-
sary to bring in this Lokpal?

SHRI WANCHOO: Apparently the
general view has been that the pre-
sent machinery although it has been
there for a long time does require cer-
tain improvements and strengthening.
That is why on the recommendation
of the Administrative Reforms Com-
mission it was felt necessary to in-
troduce this.

SHRI TENNETI VISWANATHAM:
So, you think that an independent
outside officer will serve better than
the trained administrative service per-
-sonnel,

SHRI WANCHOO: An outside offi-
cer with proper qualifications, which
I imagine the Lokpal and the Loka-
yuktas will have, will inspire greater
confidence.

SHRI TENNETI VISWANATHAM:
He would not be a member of the
Indian Administrative Service; he will
be a person without any administra-
tive training.

SHRI WANCHOO: I presume, he
will be some person with some kind
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of judicial training, trained in the art:
of weighing evidence and so on.

SHRI TENNETI VISWANATHAM:
You do not feel that there will be
interference in the even tenor of ad-
ministration if there is an gutside offi-
cer coming in and calling for flles now
and then.

SHRI WANCHOO: I do not think
so, Even now we have the Central
Vigilance Commission, They are em-
powered to investigate various things
but it has not seriously interfered in
our work.

SHRI TENNETI VISWANATHAM:
How long has the Central Vigilance
Commission been there?

SHRI WANCHOO: Four . or
years.,

five

SHRI TENNETI VISWANATHAM:
What improvement has it made?

SHRI WANCHOO: In certain cases
they have made some improvement.

SHRI TENNETI VISWANATHAM:
Do you think that the Lokpal will
mean greater vigilance than the Cen-
tral Vigilance Commission?

SHRI WANCHOO: In one form the
Lokpa)] is really a transformed Vigi-
lance Commission.

SHRI TENNETI VISWANATHAM:
Therefore the whole scheme of the
Bill is more or less renaming the Vigi-
lance Commission.

SHRI WANCHOO: A little more
than that.

SHRI TENNETI VISWANATHAM:
Do you think that it will be really
useful?

SHRI WANCHOO: On the whole, I
think, it will be useful,

SHRI TENNETI VISWANATHAM:
You think that there will be no resist-
ance from the services,

SHRI WANCHOO: No, not at all.



SHRI TENNETI VISWANATHAM:
“Then, you are making such a huge
distinction between ‘allegations’ and
“grievances’ in the public sector.

SHRI WANCHOO: The Bill itself
makes a distinction between ‘allega-
-tions’ and ‘grievances’.

SHRI TENNETI VISWANATHAM:
"Who mans these public sector under-
takings?

SHRI WANCHOO: People drawn
“from all spheres of the national life.
At the moment they are recruiting
‘more and more people direct.

SHRI TENNETI VISWANATHAM:
I think, this is a new orientation.
Originally, when they were started
they were manned by public servants.
‘Therefore, what is the great distinc-
tion which you want to make between
the public sector undertakings’ person-
nel and the Government of India per-
sonnel?

SHRI WANCHOO: There is nc dis-
tinction in the personnel themselves;
‘the distinction is in the nature of the
‘duties they are expected to perform.
In the public sector undertakings
‘they are expected to go in for pro-
duction and to produce goods, Gov-
-ernment servants do not produco in-
dustrial goods. It is, therefore, the
nature of the functions that they per-
form which requires a difference in
‘the na‘ure of the treatment to which
they are subject.

SHRI TENNETI VISWANATHAM:
"They will also have rules, )

SHRI WANCHOO: Yes, they have
‘their rules,

SHRI TENNETI VISWANATHAM:
"Whether it is the Government in the
Works, Housing and Supply Ministry
‘that gives the contract or. as<uming
that it is transferred to a public cor-
poriition, the public corporation gives
“the contract, the companies are the
-same.
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SHRI WANCHOO: The Government
has in its wisdom decided to have a
numbet of autonomous bodies called
public sector corporationsg because it
was considered that the ordinary me-
thods in Government were not entire-
ly suited for the needs of the situa-
tion. Therefore there jis m essential
difference between the public sector
co:porations and the working of de-
partmental organisations,

SHRI TENNETI VISWANATHAM:
Parliamentary control on Govern-
ment departments is a little more and
that vigilance has to be relaxed;
therefore they were converted into
corporations,

SHRI Y. B, CHAVAN: The real
point that you have to get from them
is whether grievances in the public
sector are qualitatively different from
the grievances that arise in State ad-
ministrations.

SHRI WANCHOO: That is the very
point that I have been trying to make,
In my view they are qualitatively
different because the criteria by which
the working of a Government depart-
ment is judged are different from the
criteria by which the working of the
purlic sector corporations are judged.
They are expected to perform g cer-
tain service sometimes gr to produce
certain goods sometimeg and also to
make profits, That being the prime
cons‘deration, the main features of a
business enterprise should be reficcted
there rather than the features of a
Government department which are
rather different.

MR. CHAIRMAN: The distinction is
important from the point of view of
the remedy. If a grievance is con-
verted into an allegation, what will
the party gain? He cannot get his
grievance redressed. It will be in-
vestigated but only as an allegation.

SHRI WANCHOO: If the grievance
is as a result of improper conduct
which amounts to an allegation, then
of course the proving of the allegation



itself ig a gain. But if the grievance
is not a result of improper conduct,
it may well be found that there was
really nothing and the party was feel-
ing unnecessarily gggrieved,

SHRI AKBAR ALI KHAN: For
instance , there is a contract given
without any motive in the sense that
there is no corruption but still it is
given without tenders or without
giving due consideration to the
different parties. Although it may
only be a grievance, do you not think
that it is a matter which should be
looked into?

SHRI WANCHOO: It all depends
on what definition you give to im-
proper conduct. It will be highly
improper to award an important con-
coniract without due care and a‘ten-
tior; it will be very negligent.

SHRI FRANK ANTHONY: Do
these autonomous bodies come within
the jurisdiction of the High Courts?
Do the employees of the public sector
corporations enjoy the guarantees
under article 3117 I have argued the
case against g corporation and they
said, “No”.

MR. CHAIRMAN: We shal] take up
the next witness here, Shri Wanchoo
has expressed his wish that he might
be allowed to go for another meeting.
So, we shall now address Shri Lall,
it he is prepared to give some infor-
mation to us, and later on we shall
come to the other witnesses. I thank
you very much, Shri Wanchoo.

[Shri Wanchoo then withdrew]

SHRI Y. B. CHAVAN: You will
uave to give a little more detailed
explanation on this. This .s going to
oe quite a controversial aifair in the
country. The point that in the case
of the public sector while there is no
qguestion of redress the allegation
ccuid be enquired into will have ‘o
be expliined in detail, with illustra-
dons if possible so that the Members
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can understand it well. The argu~
ment comes to this: that allegatioms
against persons can be enquired into;
but is there scope for redress of grie-
vances? Are there no grievances in
the public sector? What is your
opinion?

SHRI K. B. LALL: The real difii-
culty in the handling of the case of
the public sector undertakings is
that (a) the form and nature of the
working of the different corporations
differ from one corporation to
another and (b) the tendency to
lump together the different types of
corporations and treat ail public
sector undertakings, as one of the hon.
Members was trying to imply, as an
extension of Government, and conse-
quently, liable to the same treatment
and criteria and same responsibilities.
It may go fundamentally against the
wishes of Parliament namely that
industrial undertakings and commer-
cial undertakings in the public
sector should be run on business
and commercial lines and not on
departmental lines, This was a very
great change which the Parliament
and Government of this country made
over 10 to 15 years ago, and gradually
there has been a growth in differeat
directions, The difficulty that has
arisen is, in some cases these public
sector undertakings may have scquir-
ed, I concede the point, the character
and functions and the powers of the
Government, If they are monopolis-
tic in their operations, then they
must be liable to the same restraints
and the same considerations of public
propriety ag the Government. But if
they are not monopolistic in nature
and if they do not have the same
amount of power, then you are ham-
pering their day-to-day working and
efficiency. That is one distinetinn that
I would like to make.

The second distinction that 1 would
like to make is that when you judge
a Government servant—I am not
saying public servant within the defi-
nition as given here—of a State.



Government or the Government of
India, you are judging him not
merely from the point of view of

efficiency. You are judging him from
the point of view of fairness and from
the point of view of equity and
therefore the grievances arising out
of discriminatory treatment or par-
tiality or favouritism become a very
important matter, because the whole
working of Government is involved
in it. But where an industry or a

commercial undertaking is concerned,

there, the criterion differs somewhat.
Efficiency of operation is more im-
portant than fairness as between
individuals. Now, the legai diffculty
ig this; as the Home WMinister was
trying to ask us to elucidate and go
into detail and to find out how the
public aspects to be applicable to
the public sector undertakings can
e brought within the control
of the Lokpal and Lokayukta,
and how the aspects of business effi-
ciency can be kept out of it. That has
really been a very difficult task for
the framers of the Bill and I am quite
sure it will be very difficul: for the
Committee and Parliament to wrestle
with. The only suggestion which
occurs to ug ig that these two should
be more closely defined and in actual
working, if diseretion could be given
to Government or the rule-making
authority gsubject to approval of
Parliament to make distinctions in
the different types of corporations
which I am mentioning, it would per-
haps be possible to achieve the
purpose which all of us wish to see
achieved without interfering with the
efficiency and the working of the
public sector.

SHRI Y. B. CHAVAN: You made
one distinction. In the case of the
public sector having monopolistic
character: can the Government machi-
nery be applied in the same way as it
is applied in other cases?

SHRI K. B. LALL: More so in that
case than in the case of other under-
takings, I do not say fully.
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SHRI Y. B. CHAVAN: For examplé;
the Electricity Boards and the State”
Transport Corporations. They are
monopolistic; what do you think about:
them?

SHRI K. B. LAL: I would say that-
over the greater fleld of their acti--
vities, the same criterion should be
applied as to a government servant.
There may be some areas of their
working which I would "wish to see
excluded from the application of-
this criterion.

SHRI SAMAR GUHA: In Calcutta,
for instance, when the buses were’
under the private concern, the con-
ductors and the drivers were cordial,
but as soon as they were taken over to’
the public sector, we found that they

began to misbehave with the
passengers. Does it not mean that’-
the passenger is entitled to bring

forward the grievances against thera?

SHRI K. B. LALL: Our experience’
in Delhi is quite the contrary, if I
may say so.

SHRI SAMAR GUHA: It may be’
anywhere in India, in any place. I
just quoted Calcutta as an instance.

SHRI K. B. LALL: The point that:
1 was trying to make is thal the com--
plaint in regard to rudeness or im-
proper behaviour does not arise from
the fact that it is a public sector or
a private sector. But it arise; from
the supplier of the service being
placed in a dictatorial position;.
whether it is a public secior person
cr g private sector person, both are’
manned by human beings and T am
sorry to say that they conduct in the
same way. I need not go into the
details, and I am only making the-
peint for whatever it is worth. There-
fore, what Parliament is conccrned
with, and what the public authorities '



are concerned with, is to provide a
remedy against this type of behaviour
from the servants of undertakings
which are managed by the State and
which are accountable to Parliament.

SHRI SAMAR GUHA: I have given
an illustration, because specifically a
point was raised before the Minister
whether there should be any scope
for the redressal of the grievances in
the public sector also. It is not an
all-embracing one; but I only quoted
an instance in the Calcutta transport;
1ake the tramways and the bus ser-
~+ice there. When the transport comes
under the public sector, immediately
the attitude of the conductor or the
driver radically changes. The citizens

must have some redress for these
grievances. Unless there is scope to
Tedress their grievances, how can

they be redressed? That is the point.

SHRI K. B. LALL: With due respect
Lokpal is not a solution for this
problem. There is gomething very
wrong with the public authority
which is running the trams and

buses in Calcutta. And, therefore,
this cannot be corrected by the
Lokaviukta or Lokpal. There should

be some other way.

SHRI SAMAR GUHA: Tha{ is one
illustration. If you want I can give
dozens of illustrations, if I had the
time.

SHRI AKBAR ALl KHAN:
According to you, corporations that
deal with production should be
treated slightly differently from those
who are dealing with services. Am I
right?

SHRI K. B. LALL: That is an ele-
ment in the distinction which I am
trying to make. The main distinguish-
ing feature is that where a public
sector undertaking or it; work has
the same character of power and res-
‘ponsibility and the danger of abuse is
the same and the criterion of fairness
and equity need to be applied in
public interest, then it must be
4reated on par with government. But
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where it is not so, it should not be
treated on par with government,

MR. CHAIRMAN: If you want to
make some other points you may do
so. On the other hand, if you want
to submit a memorandum like the
other departments, you may do go.

SHRI K. B, LALL; If this point is
cxamined in  greater detail by us,
maybe some solution may emerge.

SHRI S. S. DESHMUKH: From the
commercia] side if I were to put the
same question as we did to Shri
Wanchoo, in a growing public sector
which has not acquired all the good
or bad characteristics of a monarch or
monopoly for that reason, certain
practices are followed which benefi
only the private individuals or pri-.
vate sector industries for certain
periods which ordinarily would mnot
have taken place if proper exercise
of discretion had been resorted to.
Would such cases come under impro-
priety or allegation though the
grievanceg that would be made out
could only be by, let us say, a tax-
payer?

SHRI K. B. LALL: This is the
crux of the problem we are trying
to face. I am glad you are putting
the question to me. I shall quote
from the experience of a Corporation
which is not particularly popular at
this moment. The difficuity in that
Corporation is that for acquiring the
efficiency of a commercial operation
I have no doubt in my mind that the
Corporation has to choose itg asso-
ciates, it has to enter into contracts
with them through negotiation, has
to conduct its relationship with them
on a continuing basis and when the
associate is not fully carrying out the
obligations, in the interest of the
business itself the Corporation has to
be somewhat considerate and yet
somewhat harsh. Now, those who
have not had the benefit of this
association, or who did not nffer them-
selves to be associated at the time
when the offer was a more genersl



one, after a year or two when it
appears that beibg an associate of
the STC is after all profitable pro-
position, these gentlemen bring up g
complaint or a grievance., Now, it you
apply to them the normal considera-
tions of fairness and equity, it is
quite easy to say that it i quite
wrong for the Corporation to enter
into the kind of relationship which,
as I was saying a little while ago, is
essential for their businesg efficiency.
But if, on the other hand, you say
that the really important function of
the STC ig to make purchases effi-
ciently, to effect exports efficiently,
then the chief eriterion should be
this. But where a difficulty arises,
the same people may take the
view that in a particular rela-
tionship it is not the efficiency
which is counted but it is something
else which weighed with those who
have taken the decision. When it
comes to a question of allegation in
the sense that some officer or set of
officers by taking a decision has made
dishonest gaing out of it, or has caused
the Corporation dishonest losses out
of it, then it is an offence and the CBI,
Lokpal or Lokayukta can look into it
and nobody can object. But what is
sought to be defended here is that
you do not make an allegation of dis-
honesty and you do not make an alle-
gation of dishonest loss; what you say
is “I know that the business associate
of STC is so and so, I wrote to the
Chairman and the Chairman did not
pay any attention to what I was
saying; this ig my complaint”. Then,
if the Lokpal or Lokayukta looks
into it, (a) it would be a waste of
time and (b) looking into means
sending for cases, sending for people
for three or four monthg and the im-
pact of this on the mind of the
Corporation and those who are deal-
ing with it would be such that they
would go very very slow and they
would say that business afficlency is
not important; for everybody self-
preservation is the most important
thing, whether it is an employee of

the STC or of Government and he
will say “eficlency or no eficiency,
2081(E) LS—4

let me keep my record clean”. It is
the difficulty of not merely STC but
of all of us and we have to find a
solution which does not hamper the
efficiency of the STC and yet does not
place individualg in a position where
they may make dishonest gains or
dishonest losses or exercise their
powers so improperly and in such g
manner that only their friendg benefit
and nobody else benefit. To my mind
the solutions really lie in the organi-
sation itself or in those who supervise
the organisation and in public pres-
sure. Such criteria should become the
norm of public life. That is the
solution.

SHRI S, S, DESHMUKH: You take
specifically the example of the STC.
There may be cases where continuity
of the contract is essential; on a long-
term basis the continuation of the
relationship which was initiated is
essential. How do you suggest that
the STC should benefit not merely
on the basis of the continuity of
association or contracts but also out
of the competitiveness of some class
of firms, at the same time protecting
the basic interests of the STC and
being in a position of getting effi-
cient service?

SHRI K. B. LALL: This would in-
volve a lot of discussion on the
working of the STC. But It is 3 matter
of commercial judgment, which may
be right or wrong. There is no other
way; you have to trust him. If you
are gitting in judgment over his
judgment, he is not autonomous; he
cannot function.

SHRI S. S. DESHMUKH: 1t can be
aaid that if he exercised his discretion
in a particular manner, the bene-
ficiary would have been a public
undertaking; if he did not, the public
sector undertaking would lose in
terms of money and efficiency. In
such cases where you are in a posi-
tion to lay a definite charge of corrup-



tion but can conclusively prove that
the public sector undertaking is at
the losing end solely because of the
exercise of this discretion, would you
like the Lokpal to go into it?

SHRI K. B. LALL: Thig is a matter
which the Minister concerned will
settle because if one public under-
taking suffers because of the activities
of the official of a sister public under-
taking, I dare say that this matter
will be dealt with far more quickly
than an application to the Lokpal.

SHRI TENNETI VISWA-
NATHAM: You say there is a fear
that efficiency: will be hampered if the
Lokpal goes into every aspect of the
administration of the public sector
undertaking.

SHRI K. B. LALL: It is not the
fear that if Lokpal goes into it effi-
ciency would suffer. If too many
frivolous and vexatious complaints
are made and the Lokpal is under an
obligation at least to satisfy himself
whether they should be investigated
further or not, it will inevitably lead
to loss of efficiency. But if somebody
else comes and looks into it periodi-
cally, goes into the whole working
ot the organisation, that will add to
the efficiency of the organisation and
not impair it.

SHRI TENNETI VISWANATHAM:
Would you not agree that if the
administration of the Corporation is
watched, complaints would be few?

SHRI K. B. LALL: I would not
agree, When you give me an oppor-
tunity to complain even, I may
complain.

SHRI TENNETI VISWANATHAM:
You feel that the institution ot Lok-
pal will be like a fifth wheel to the
administration which has four
wheels.

SHRI K. B. LALL: I do not say it
will be the fifth wheel., I am submit-
ting to the Committee that the
tunctioning of the Lokpal and the
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making of complaints to him and their
investigation should be 80 laid down
as to increase efficiency. There are
different criteria to be applied to the
working of the Government depart-
ment and the working of industrial
and commercial undertakings.

MR. CHAIRMAN: I think we should
allow Mr. Lall to go now as he said
he hag to attend to some important

work. We shall now Jear Mr.
Govindan Nair from the Finance
Ministry.

(Shri Lall then witndrew)

SHRI GOVINDAN NAIR: I have
sent a note already which is more
or less a repetition in some way of
what Mr. Wanchoo had already men-
tioned here. I do not have much to
add. But I shall mention one or two
points as far as public gector under-
takings are concerned.

that lLad been
to some general

One of the points
raised here relates
complaints  of maladministration
leading to loss in the public sector
undertakings, inefficiency—matters of
general intcrest which probably affect
the whole public sector undertakings.
I do not know whether it has ever
been thought that a machinery like
the Lokpal was intended to go into
this aspect of the working of the
public sector undertakings because
these questions are subject to other
checks. One such check ig audit. If
any act had led to a loss in the publie
undertaking by wrong exercise of
powers, etc. the audit para would
bring it out. There is also the Parlia-
mentary Committee on public
undertakings which goes into the de-
tails of the working and management
of these undertakings.

As far as I gather, the present dis-
cusgion in the Committee relates to
what is called the citizens’ grievances
against the management of the public
sector undertakings, Here a distine-



tion has been drawn between the
Government and the public gector
undertaking; a citizen’s grievance
against the government servant comes
within the purview of Lokpal whereas
ag far as the public sector wunder-
taking is concerned, it has been kept
out of the purview of the Lokpal.
The question raised by the Members
is whether we should not extend the
jurisdiction of Lokpal to cover cases
of citizen's grievances against public
sector undertakings.

Here, as Mr. K. B. Lall mentioned
we may draw a distinction between
certain types of public sector under-
takings. There are public sector
undertakings which are public utility
services. For instance, the railways
are not kept out; any complaint which
a citizen may have would be vart of
the Lokpal's jurisdiction. In the
same way, a purely public utility
undertaking like the transpor: under-
taking or power or any of these fields
where the cases are on per as far as
the grievances are concerned, could
be perhaps brought within the Lokpal’s
jurisdiction. But the other sector on
which my colleagues have already
expressed their opinion, I think, re-
lates to those units which work
purely in the field of industrial and
commercial production. Here, let us
look at the areas in which these
come into contact with what we might
call the norma] citizens, gay, for
instance, the Hindustan Steel or a
fertiliser company which comes into
contact with the normal citizen.
These would be the normal business
transactions. It would be either
letting out a contract to somebody or
giving a selling agency or supplying
goods to one of their agents and vari-
ous matters like that.

Here, in the first place, they are in
the same position, as far as these
business transactiong are concerned,
as a private sector undertaking. The
Hindustan Steel would be in the same
Position as the Tatas and a Zertilser
company in the public sector would
be in the same position as a private
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factory. There are no special govern-
mental powers vested in the officers
of these public sector undertakings.
They have to serve quite often in
competition with the private sector.
They have to follow the same business
practices. In this area where there is
a contact with the citizens, somebody
could come forward and say, “I have
a grievance against the Hindustan
Stee]l because the supply of stcel is
of sub-standard quality” or he may
have a grievance that the Hindustan
Steel is not purchasing coal from
him, but purchasing coal from his
neighbour while he has promised to
give better coal. Certainly, this is
an area where the discretion should
be left to the public sector companies,
It would not really be conducive
either to efficiency or to getting a fair
price, as they have to compete with
the private sector, to say that if any-
body brings forward such a complaint,
it should as such be referred to the
Lokpal or Lokayukt.

The various reasong have already
been explained in some detail by my
colleagues. So, I do not want to go
into them. I would only say that in
many cases these are contractual
obligations. He may 2nter inio a
contract for the supply of certain
goods which may not be of the requir-
ed quality or he may enter into a con-
tract for selling something which he
may not be able to fulfil. In these
cases, as in the private sector, the
normal remedy would lie in a court
of law. As far as I can see—of course,
subject to correction—the main reason
why, as far as the Government ser-
vant is concerned, we do talk of a
separate machinery is ihat under the
present conditiong there is a very
large amount of discretionary power
vested in a Govenment servant in the
use of his executive functions. In
many cases, there may be a remedy
in a court of law. But it will be a
very long and cumbersome process.In
some cases there may not be a
remedy in a court of law. Therefore
it is felt that there should be some
machinery which would look into



these types of grievances in order to
secure quick redress for the citizens.
I submit this does not apply in the
case of public sector undertakings
and the type of business transactions.

This in brief, is my submission,

SHRI AKBAR ALI KHAN. You
have stated in your note that distinec-
tion should be made betwen the Mints,
Security Press, Secruity Paper Mill
and Life Insurance Corporation,
Reserve Bank of India, State Bank
of India, Industrial Finance Corpora-
tion and IDBI. What is the distine-
tion?

SHRI GOVINDAN NAIR: ‘These
are purely departmental underkings,
that is, Secruity Press, etc. They are
not public sector undertakings, They
have no dealingg with the public. The
Security Press prints notes only.

SHRI AKBAR ALI KHAN: Why
not Life Insurance Corporation be
taken as a Corporafion where the
Lokpal wil] have jurisdiction?

SHRI GOVINDAN NAIR: It is cer-
tainly, according to some thinking, a
monopoly organisation ang it is a Cor-
poration in the sense it is a Cor-
poration in the same sector as a
public sector undertakings.

In the Life Insurance Corpouration
the normal type of complaints—I agree
there are complaints and we do re-
ceive quite a number of complaints-—
mainly related either to saying. “My
claim under certain policy has not
been admitted by the LIC” or “There
has been a very undue delay in the
settlement of my claim.” As far as the
actual settlement of a LIC policy is
concerned, it is a contractual obliga-
tion between the LIC and the policy-
holder. If a policy is not payable
because of certain reasons,-it is ac-
cording to the terms of the policy.
R could be taken intp a court of law.

Ag far as delays are concerned
which I do agree do occur quite often
and we do get many complaints, it is
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certainly a matter of grievance for the
citizen. But I do not know whether
this kind of delay is something which
should be looked into by the Lokpal
or the Lokayukt. It is a matter really
for much more efficient gearing of the
efficiency of the internal organisa-
tion of the LIC. There are a large
number of offices all over the country.
A recommendation has been made by
the Estimates Committee that we
might split up the LIC in order to
make it more efficient. It is under
consideration of the Governmeat. It
might induce a more comp=titive
spirit in the LIC and also lead to
more efficient working.

SHRI S .S. N. TANKHA: Am I to
understand that if the Lokpal is en-
trusted with this work of looking into
the affairs of the Corporations it will
lead to deterioration in the function-
ing ot the Corporations.

SHRI GOVINDAN NAIR: I made
a distinction between the two types
of Corporations. Firstly, it is those
dealing with public utility services
where I said that there would be a
case for the Lokpal or the Lokayukt
to look into them. Ag far as the Cor-
porations which deal purely with busi-
nesg transactions are concerned, I do
feel that this a matter which is bet-
ween one busnessman and another.
It is a matter of the interpretation of
the contract or g matter against the
type of goods or services supplied or
vice versa. Here, I do feel that if you
entrust this kind of looking into to
the Kokpal or the Lokayukt, it would
not be conducive to the efficient work-
ing of these undertakings. These
things can be settled in terms of a
contract or in’' terms of an agreement
between them and in many cases it
could be taken to a court of law.
In a business transacflon, it is not
really a citizen’s grievance n that
sense of the word because a grievance
has to be established that somebody
has failed, Where there is an allega-
tion that a certain contract has net
been observed, there is a remedy
which lies in the hands of these peo~



ple. If a business transaction bet-
ween a coal company which supplies
coal to the Hindustan Steel becomes
a citizen’s grievance, it might ham-
per, in my opinion, the efficient work-
ing of such commercial public sector
undertakings.

SHR] S. S. N. TANKHA: At pre-
sent there is some provision for look-
ing into the affairs of the corporations
existing already. If that is not ham-
pering the working of those institu-
tions, why should the Lokpals’ or
Lokayukts' looking intp their affairs
create some difficulties or greater
difficulties in the way of the working
those corporations?

SHRI GOVINDAN NAIR: I presume
you are referring to the Committee on
Public Undertakings or the Parlia-
ment or Audit which goes into the
affairs of the Corporations. Ag I said
earlier, it is very necessary that both
Audit and the Parliamentary Com-
mittee should go into the affairs of
individual corporations to see whether
they are being efficiently managed,
what are the difficulties, what are the
complaints and so on. But I am draw-
ing a distinction between this type of
study and this type of reporting
which is very necessary and what is
called or what I termed at the begin-
ning, redressal of a particular citizen’s
grievance against a certain corpora-
tion.

SHRI S. S. N. TANKHA: All com-
plainis need not be looked into by
Lokpal. He will determine which of
those complaints are such as should
be looked into. So, he will himself
sort out which of the complaints need
to be looked into and which need not
be. Why ghould you fear that the
Lokpal's taking over the function will
be to the detriment of the corpora-
tions?

SHRI GOVINDAN NAIR: 1 pre-
sume that you are not referring to
the distinction between ‘allegations’
and ‘grievances.’ As far as ‘allega-
tions’ are concerned, the Lokpal will
look into them and it is already in the
Bill. I take it that you are referring
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to this: even in ‘grievance’ the Lokpal
would exercise a certain amount of
discretion. What I would submit, first
as a point of principle, is that the kind
of business transactions which nor-
maljly arise in this area is something
in which the Lokpa] should hawve no
jurisdiction. In the private sector
alsp the game thing arigses but there
is no jurisdiction there.

Secondly, in many of these cases,
proper remedy could be had in a court
of law for any: violation of agreement.
Surely, the remedy should lie there
because it is a matter which certainly
the corporations wil] fight out; the
corporation would consult its legal
advisers and say, “I have a good case
in court of law; why should I submit
to the judgment of Lokpal?”.

SHRI S. S. N, TANKHA: In the
Bill ag it is drafted, there is already
sufficient safeguarq for protecting
the contractual objigations. If there
is a contractual obligation or if it is
possible for either of fhe parties to
go to a court of law, then the matter
will not be taken up by the Lokpal.
If that condition exists and is allowed
to remain as a part of the Act, then
where do you find the difficulty?

SHRI GOVINDAN NAIR: Apart
from contractual obligation, suppnse
there is a complaint that certain
things which do not come upto the
standard have been supplied and
there is no contractual obligation,
then it will be a question of fact and
that can be settled in a court of law.

SHRI S. S. N. TANKHA: Possibly
the Lokpal will not look into this; he
may think that it is a matter which is
likely to go to g court of law.

SHRI GOVINDAN NAIR: If the
jurisdiction of the Lokpal is extended
to him anqd we say that all those
tranctions should come within his
jurisdiction—of course he may exer-
cise his own judgment—, as my col-
league said, this would certainly lead
to certain apprehensions in the minds
of public sector undertakings and it



might lead to delayy in making deci-
sions; they might feel that somebody
wil]l go there and play up the thing.
Thus there would be a cerfain ham-
pering of efficiency of the public sec-
tor undertakings,

H H. MAHARAJA P. K. DEO: As
pointed out by Pandit S. S. N. Tankha,
I would like to draw your attention
to item (e) of the Second Schedule
which clearly says:

“Action taken in matters which
arise out of the terms of a con-
tract governing purely commer-
cia] relations of the administra-
tion with customers or suppliers,
except where the complainant al-
leges harassment or gross delay
in meeting contractual obliga-
tions.”.

I think, adequate safeguard has
been provided and, therefore, there
should be no apprehension on the part
of the public sector that they will be
put to unnecessary harassments. Why
should there be any such fear at all?

SHRI GOVINDAN NAIR: Suppose
in a particular case a contract is
awarded to party ‘A’ and there 1s no
violation of that contract but, as I
said, a complaint comes from some-
body else saying that the contract
should have been awarded to him.
There may be a case, and there could
quite often be a case, where the
award of the contract to party ‘A’ has
been made on grounds which are jus-
tified; there might have been the
question of time or there might have
been the question of the quality, and
so on. But this would be properly
considered a grievance as far as party
‘B’ is concerned which has not got
the contract. So, it is not a question
merely of violation of contract in
such cases but cases could often arise
where contracts for purchases and
gales are made that somebody might
consider that he has a grievance, and
that is also brought within the juris-
diction of the I,okpal. I think, this is
a point which | made earlier and my
colleague also made. ~~°

H, H. MAHARAJA P. K. DEO: 1
feel that such cases would be very
few. Evep if such caseg come in, we
could amend the Lokpal Act at a later
stage based on the experience of its
working in a few years. Why should
we have any apprehension at this
slage and make these things inopera-
tive so far ag public sctor under-
takings are concerned?

SHRI GOVINDAN NAIR: I would
only submit with due respect a very
general point. To some extent the
failures of public sector undertakings
have often been attributed to the fact
that they work under certain rules
and regulations which hamper them
in making decisions, which hamper
them in the use of certain discretion-
ary powers, As you are probably
aware, there is usually a complaint
made of the public sector undertak-
ings that compared to such and such
an enterprise in the private sector,
they are working with a handicap
and the reasons attributed in most ef
the cases—I am talking purely of
commercial and industrial concerns—
are that they do not have sufficient
autonomy and that their activities
are hampered by various rules and
regulations. Here I would certainly
plead against any tightening of this
kind of control over the public sector
undertakings,

SHRI S. S. DESHMUKH: What
exactly is your conception of auto-
nomy and efficiency? Does it mean
complete protection from accountabi-
lity?

SHR] GOVINDAN NAIR: Accoun-
tability is always there to Parliament
and to the parliamentary committees.
The public sector undertakings are
subject to the contro] and audit of the
CAG and they are subject to any
Government directiveg which may be
issued in the light of larger policy.
Subject to these overall parameters, T
would certainly say that autonomy
means that in the day-to-day working
of the public sector undertakings and
in the taking of decisions on matters
which arise every day, there could
be complete freedom to managements.
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SHRI S. S. DESHMUKH: In the
present set-up of working of the par-
limentary system, Parliament can-
not be burdened with details of ad-
minjstration’ and Parliament {5 not
meant as the forum to go into such
cases of traight grienvances, though
real and substantial. So, the back-
ground and the very basis of tle pre-
sent Bill is that a machinery should
be evolved which would be in a posi-
tion to act as a via media between
parliamentary control and a machi-
nery for removal of such types of gri-
evances. As constituted today, the
Public Undertakings and the PAC
have as their basis of discussion the
report of the CAG which again is
limited by the code of audit.

For instance, take the case of the
Fertiliser Corporation of India. It is
their job to arrange for collaboration
agreements. Suppose there is a case
where even the international techno-
logical journals publish that a parti-
cular type of plan with a particular
capacity is outright on the Turnkey
basis for sale at 50 million dollars,
and the corporation goes in for a col-
laboration agreement on the basis of
a cost which works out to 300 million
dollars. Since, according to you, the
Lokpal is the machinery which is to
be resorted to by any citizen, I could
go before the Lokpal and say that I
am a citizen, ahd am a farmer inte-
restetd in the proper price of fertili-
sers, and the price of fertilisers which
I purchase has been unnecessarily
pushed up by entering into a colla-
boration agreement which should have
cost the corporation only 50 million
dollars but which costs 300 million
dollars because the corporation has
exercised its discretion and thought it
better to go in for such a type of
plant. Would you still believe that
the Lokpal should be precluded from
inquiring into such a case?

SHRI GOVINDAN NAIR: I think
that this would fall very much with-
in the purview of a body like the
Committee on Public Undertakings.
The Public Undertakings Committee
does not act on the basis of audit re-
ports alone but it is at liberty to take

up and has taken up individual un-
dertakings for examination.

SHRI Y, B. CHAVAN: To a certain
extent, it would involve policy deci-
sions. It is not only the Committee on
public undertakings but ultimately
it is Parliament which is seized of the
problem. So, it is not a matter for
the Lokpal as he has put it.

SHRI S. S. DESHMUKH: Will it be
wise to burden the Lokpal with all
details?

SHRI Y. B. CHAVAN: Will it be
wise also to burden the Lokpal with
all the policy matters which really
speaking are the ‘responsibility of
Parliament?

SHRI S. S. DESHMUKH: Even at
present, the petitions under arficle
226 or article 32 are such that in the
present circumstances, they are al-
most cent per cent gamble, When
that is the position, would you still
believe that the Lokpal should be
precluded from undertaking investi-
gation of such types of cases?

SHRI GOVINDAN NAIR: 1 do not
think that I went into that.

SHRI SAMAR GUHA: One com-
mon point in all the memoranda sub-
mitted by the different witnesses is
that they have shown too much of
susceptibility about grievances against
the public undertakings. I am glad
that at least a distinction has now
been made between utility services
and the truly commercial and indus-
tria] concerns.

Regarding public grievances, I
would like to point out cone thing. It
is known that in almost all important
public concerns, there are public re-
lations officers. They deal with pub-
lie grievances on the one hand and

, earn public good-will on the other.

Applying the same argument which
you are now raising, do not these pub-
lic rejations officers create any diffi-
culty in the speed and efficiency of
working of these public conerns?

SHRI GOVINDAN NAIR: The pub-
lic relationg officers are part of the



concern. Their duties, ag far as I
could see it, are part of the duties of
the concern. In some public sector
concerns, as for instance, the LIC,
there is a complaints officer; he is not
called g public relations officer but a
complaints officer. If anybody has a
plaint the idea is that it ghould be
dealt with quickly and speedily, and
there should be some method by
which it should be disposed of quick-
ly and without delay and if necessary
it should be brought up to the highest
level of management in order to see
that it should be dealt with quickly
and speedily. I do not think that this
sort of internal arrangement will
hamper the working of the public
sector concern. It is really a method
of seeing that there is more efficient
working of the enterprise; it is a
method by which we have an inter-
nal machinery to which anybody who
has g complaint may refer that com-
plaint and which can deal with that
complaint quickly and efficiently, and
if it is a very serious matter, could
bring it to the notice of the top ma-
nagement, I do not think that that
will hamper the working in any way.

SHRI SAMAR GUHA: Though such
arrangement provides scops for re-
dressal of public grievances against
the public undertakings, yet it would
create an element of self-preservation
thought among those men.

Qualitatively you are not objecting
to there being a machinery or ar-
rangement for dealing with public
grienvances in a private or pubic con-
cern. The only question is whether
that machinery should be an internal
part of the organisation or an external
machinery.

The Lokpal can deal with such
public grienvances quickly and speedi-
ly. That being so, I think it will in-
crease the efficiency of the public con-
cerns.

' SHRI AKBAR ALI KHAN: He
would not deal with it so speedily as
the department or the undertaking.

MR. CHAIRMAN: Thank you, Mr.
Govindan Nair.

(The witness then withdrew)
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MR. CHAIRMAN: Now, we shall
take up tiie examination of Mr. N. K..
Mukerji. He is from the Department
of Administrative Reforms in the.
Home Ministry.

SHRI AKBAR ALI KHAN: In your
note, you have stated that considering
all these factors it does not appear
necessary to go further than what is
already covered in the Bil] so far as
the public sector undertakings and
Government companies are concerned.

So, you agree that in matiers of
grievances there should be no scope so
far as these corporations are concern-
ed, but allegations should be looked
into by the Lokpal and Lokayuktas.

SHRI N. K. MUKARJI: I would
draw your attention to the fact that
the Ministry of Home Affairs is ac-
tually the sponsoring Minisry for this
Bill, and, therefore, naturally, we
agree with whatever is contained in
the Bill. So, the naswer to your
question is ‘Yes'.

H H. MAHARAJA P. X DEO:
In your original Bill, you never tried
to differentiate between allegation and
grievance. I am referring to the ori-
ginal Bill which formed part of the
report of the ARC. But thg HonE\e
Ministry has come forward with a Bill
which tries to differentiate between
allegation and grievances, what is
your reaction to it?

SHRI N. K. MUKARJI: My first
reaction is this. 1 may with respect
object to the word ‘your’, becauge you
said ‘your original Bill'. Actually it
was the Bill of the ARC and it was
not that of the Home Ministry. I
think Government’s Bill truly reffects
the spirit underlying the ARC's Bill,
because what was important in the
report of the ARC was the idea un-
derlying what they were suggesting..



H. H. MAHARAJA P. K. DEO:
Is it an improvement ur a retrograde
step?

SHRI N. K. MUKARJI: It is not a
question of improvement or retro-
grade. The question is what makes
for greater clarity. The Bill proposed
by the ARC leaned heavily on the
Parliamentary Commissioner’s Act of
Britain, which did not specifically deal
with corruption but was meant to deal
with the grievances of individual citi-
zens, The intention of the Govern-
ment here is to make the new machi-
nery responsible for both the functions
—redress of the grievances of indivi-
dual citizens and enquiry into allega-
tions of corruption.

SHRI FRANK ANTHONY: What
would have been the effect if you had
eliminated ‘grievance’ and the defini-
tion you have given. If there is some
kind of allegation, there will be some
application and then investigation.
But if it is a grievance, what happens?
There has been some maladministra-
tion, let us assume. It is established.
If it is found that there is no improper
motive or mala fides, what would hap-
pen? If you eliminate grievance,
perhaps it would have the advantage
of eliminating certain number of fri-
volous complaints,

SHRI N. K. MUKARJI: I think that
whichever way you define allega-
tions and grievances, there would be
some overlapping. A point made by
an earlier witness was that the defi-
nition of allegation should be such as
to reduce the scope of this overlap-
ping. Still it would not really be pos-
sible to do away with this completely.
A person who has only a grienvance
can convert his grievance into an alle-
gation, although I think there is a
considerable area where the indivi-
dual citizen may wish to represent his
point without necessarily having to
write that so and so did such and such
thing with a corrupt motive. He may
know that his application has been
delayed for a year or something like
that but he may not wish to impute
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any motive to anybody; he is only-
conscious of his own grievance. That.
kind of case would be covered by the
word ‘grievance’.

SHRI AKBAR ALI KHAN: So far
as grievances are concerned, if they:
are kept in so far ag the Government
servants concerned—and eliminated so.
far as corporations are concerned-—
will it make much difference?

SERI N. K. MUKARJI: It will.
make a difference; that js why we
have provided for the difference.

Much of what could be said has al-
ready been said by previous witnesses.
but I wish to make one general point.
Public sector corporations are gs much
part of the Government from one an-
gle as any government department,
financed and controlled as they. are by
the Government. But they are orga-
nised as companies and corporations
to subserve a certain objective that
we have in mind; this is better served.
if there is some autonomy. There are
three objectives one has in view; era-
dication of corruption, autonomous:
functioning, attending to the grienvan-
ces of citizens. The order of priority
in which these things come in the:
case of corporations is somewhat dif--
ferent from the order in which they
come in the case of Government de-
partments, Eradication of corruption
and citizons’ grievances come right at
the top in the case of government de-
partments, whereas removal of cor-
ruption comes at the top and next, in
between, comes autonomous function-
ing in the case of the public sector cor-
poration. That is their range of prio-
rities.

SHRI FRANK ANTHONY: He
made one point which is important;
Apparent!y, he referred to clause 20
as being ouster of the jurisdiction of
the courts. You can never oust, as
far ag I am aware, the jurisdiction of
the high courts or the Supreme Court,
and that is one of the difficulties we
are going to face. Many of the de-
cisions or even rulings cf the Lokpal
or the Lokayukta might be taken to-



rthe high courts and the Supreme
“Court. What is there to prevent it?
There is nothing to prevent it. You
can never oust the jurisdiction of the
—courts. You will have to change the
Constitution if you want to.

SHRI N. K. MUKARJI: 1 agree.

SHRI S. S. N. TANKHA: In view
.of the fact that the main criticism
from the point of view of the corpo-
rations and the public sector under-
takings is that there is too much jn-
‘terference on the part of the depart-
.ment with those undertakings, which
is really hampering the working of
‘those institutions, may know how far
you agree with that point of view
‘But even if you do not, whatever be
the present practice for the depart-
ment to control those undertakings, I
would like to refer you to page 3 of
your statement in which jt ig said:

“An inquiry into a complaint of
-grievance, unlike that in the case
.of an allegation of corruption, is
-in most cases, in the nature of a
.quasi-judicial review. If deci-
-sions taken in the public sector
undertakings are made liable for
such a review, it will result in in-
‘terference in their day-to-day ad-
ministration.”

According to me, the present day
practice of day-to-day interference by
‘the department is hampering efficien-
cy. How do you say that if this pre-
-sent practice is discontinued and if
Lokpal or Lokayukta is to hold en-
quiries in respect of those undertak-
ings also it will result in serious in-
roads into speedy and efficient func-
‘tion of the public sector undertakings
or corporations?

SHRI N. K. MUKARJI: On the
-question whether there is too much in-
terference or not, I think you cannot
-generalise, because the situation va-
ries from Ministry to Ministry and
from corporation to corporation. But
T think a general view is available to
us in the report of the ARC public
Undertakings, and I think the Com-
mission’s views are more or less in
line with what you are saying. In
fact, that report suggests devolution

of authority to the public sector un-
dertakings. In spite of that de-
volution, the Ministries may still
wish to intervene on many oc-
casions; very often that wish may
be because of a feeling that what is
required to be done is to be dcne be-
cause of the Ministries’ accountability
to Parliament. I do not think that it
can be argued that because the Minis-
tries rightly or wrongly intervene for
that reason the possibility of interven-
tion from still another authority is
justified.

SHRI S. S. N. TANKHA: Suppos-
ing it is provided that the departmen-
tal functioning in these matters will
be restricted in guture or stopped in
future, it will only be looked after
in future by the Lokpal or Lokayukta,
Will that be all right?

SHRI N. K. MUKARJI: That would
mean that you would not in Parlia-
ment, be able to haul over the coals a
Ministry under whose charge a pub-
lic sector undertaking has not been
functioning very well. If you say
they cannot intervene at all, they will
take that plea in Parliament. I do
not think anyone would wish that to

happen.

SHRI YOGENDRA SHARMA: Your
predecessors have deposed that a dis-
tinction should be made between the
economic sphere and the non-economijc
sphere in order to make out a case
that a grievance should be excluded
from the jurisdiction of the T.okayuk-
ta. As I understand, the popuvlar
complaints about corruption and such
things are mostly in the economic
sphere and the last 20 years of our
development in this country have
brought out one thing: that govern-
ment or semi-government activities
have taken place mostly in the sphere
of economics. The activities of the
corporations and the public sa2ctor un=-
dertakings are becoming, if thcy have
not already become, a major and a
quite substantial part of the govern-
mental activities, and that is one of
the reasons for the growing complaints
about corruption relating to the scope
of the economic activities. That being
80, why do you want te restrict the



scope of the Lokayukta? That will go
again at the very purpose of the Bill.

SHRI N. K. MUKARJI: I do not
have any such views.

SHRI YOGENDRA SHARMA: Do
You deny the fact that during the last
20 years, the economic actlvities of
the Government have come down?

SHRI N. K. MUKARJI: Ido not de-
sire to restrict the scope in regard to
allegations of corruption which you
are mentioning. The Bill already pro-
vides that these should be covered.

SHRI YOGENDRA SHARMA: The
whole discussion this morning has
been as to whether the scope should
be restricted so far as the uilegations
are concerned. For allegations, they
agree that it should be within the
power of the Lokpal. So far as the
grievances are concerned. I think it is
one of the restrictions. 1 am unable
to understand whether this view is
accidental or otherwise: because all
the evidence tendered before this
Committee this morning on the ques-
tion of grievances, by all the depart-
mental authorities is common. Is it
only accidental that they have all
taken a common stand?

SHRI N. K. MUKARJI: I would say
that it is no accidental at all, because
we have a community of interest, and
there has been consultation amongst
us to clarify each other’s mind, be-
cause we do not wish to take up the
time of the Community by unneces-
sary points.

SHRI A. D. MANI: On the question
of the Lokpal’s authority being res-
tricted to exclude public servants, a
suggestion is made that the private
commercial enterprises cannot func-
tion like the government departments.
I want to give some illustrations. It is
common practice in commercial con-
cerns to make presents on the occasion
of Christmas Eve or New Year's Eve
or New Year Day, such as, to give
two cases of whisky. This happens
even in the public sector undertak-
ings. I do not want to give evidence

before this Committee, but I do know
of public sector undertakings where
this practice is followed. This is to
promote business, This is also done in
our Embassies abroad. These things
happen. If somebody takes up an
item like this and says, “This is &n
instance of corruption and I want to
investigate,” you would be putting a
curb on the enterprise of our public
sector undertakings which come under
Parliamentary vigilance, namely, the
Committee on Public Undertakings.
And formerly, they came under the
Public: Accounts Committee. Why
can’t the Lokpal be exclued
from going into the affairs of
public sector undertakings? One may
ask that. I am only mentioning it be-
cause we will be getting a crop of
complaints from every public sector
undertaking: Bhilai, Bhopal, Durga-
pur, Rourkela. Every day there are
so many complaints of corruption
against officials by those who are
aggrieved, and these are brought to
our notice. We do not want a Lokpal
to investigate into this. It will put a
curb on the public sector undertakings.
What is your reaction to the Lokpal
being excluded altogether from the
public undertakings in view of the
supervision by a special parliamentary
committee over them?

SHRI N. K. MUKARJI: Parliament
has at various times expressed its
great concern over corruption even in
public sector enterprises. It is a ques-
tion of relative priority. Government
has followed the lineset by Parlia-
ment in this matter that even in public
sector corporations, eradication of
corruption must be treuted as a top
priority problem. The British Parlia-
mentary Commissioners Act excludes
public undertakings completely, but
that act does not deal with corruption
allegations. It only deals with citi-
zens’ grievances. In this Bill also, we
are excluding grievances against
public undertakings. Much depends
on how you regard the Lokpal or
Lokayukta. Will they provide harass-
ment or protection? It is a question



of approach. If we regard them to be
super-policemen, they will  provide
harassment and Mr. Mani’s doubts
may be well-tounded. But if they are
going to do things in a judicious way,
they may weil provide the very pro-
tection that is needed.

SHRI A. D. MANI: Suppose there
is a complaint that a certain tendei
from Bombay for the supply of air
coolers for a certain plant was reject-
ed, although it was better than the
other one. Is the Lokpal going to
enquire into all these allegations?
Do you think the Lokpal will do any
good to the public undertaking by
having star chamber investigations
from time to time over frivolous and
flimsy allegations?

SHRI N. K. MUKARJI: Il it is a
pure grievance, jt will be gutside the
scope of the Lokpal. If it is frivolous
or vexatious, the Lokpal and Loka-
yukta have specifically been given the
authority to drop it. It is assumed
the Lokpal and Lokayukta apply some
kind of selectivity in their work,
because the sheer volume will be g0
heavy. I think if we choose these
functionarieg carefully, we can trust
them to apply their good judgment.

SHRI A. D. MANI: Suppose there
is a false charge against a government
official. He suffers untold tortures,
goes about consulting lawyers prepar-
ing his defence, etc. Ultimately the
Lokpal dismisses the complaint as
frivolous. Would you like the Lokpal
to award costg to the person who has
been injured?

SHRI N. K. MUKARJI: When it
was suggested that penalties should be
provided for false and frivolous com-
plaints, an hon. member said it might
act s a deterrent to make complaints.
The present provision in the Bill is
that every complaint is expected to be
accompanied by an affidavit. I con-
cede it is not a powerful provision. It
ig for the committee to consider whe-
ther there should be a more powerful

provision.

H. H MAHARAJA P. K “DEO:
To avoid frivolous complaints, can you
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provide that there should be a deposit
of Rs. 1000 with every complaint, which
will be forfeited if it is proved to
be false?

SHRI N. K. MUKARJI: If the com-
mittee feels a more powerful provision
should be there, there are alternatives
like deposit, awarding cost, etc.

SHRI S. S. DESHMUKH: Instead
of monetary restrictions wouid it be
wiser to have penal restrictions?

SHRI N. K. MUKARJI: Two of the
State Government have ventured into
legislation in this sphere. There was
an ordinance in UP which lapsed in
due course. A Kerala Bill is gtill
awaiting the President’s assen.. In
both legislations there was a provi-
sion for deposit. I think it was
Rs. 1000 in UP and Rs, 500 in Kerala.

SHRI S. S. DESHMUKH: Instead
of statutorily ousting the jurisdiction
of Lokpal, will it not be safer to leave
it to his complete discretion? Would
not this, along with the safeguard of
deposit or penal provision, take care
of frivolous complaints?

SHRI N. K. MUKARJI: Within the
sphere of allegations, the principe you
mentioned can operate. But so far as
grievances are concerned, they should
in the case of public undertakings,
remain excluded from the jurisdiction
of Lokpal and Lokayukta.

SHRI TENNETI VISWANATHAM:
A lot of distinction has been made
between ‘allegation’ and ‘grievance’,
Can there be an allegation without a
grievance and a grievance without an
allegation?

SHRI N. K. MUKARJI: I would say,
yes. In many cases the allegations
may be in the nature of grievance, but
there is g sort of free area in both.

SHRI TENNETI VISWANATHAM:
Is there no provision in the Criminal
Procedure Code which says that a man
is punishable for six months if he
alleges that a government servant is
gullty of corruption?



SHRI N. K. MUKARJI: I am not
aware that there is any such provision
in the Criminal Procedure Code. If
you are referring to the law on cor-
ruption, I think there is such a pro-
vision.

SHRI S. S. DESHMUKH: 1t is only
the Penal Code which provides ftor
such punishments. The Criminal Pro-
cedure Code only prescribes the pro-
cedure.

MR. CHAIRMAN: We have finished
for the day, I thank you, Mr. Mukar-
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ji, and also your colleagues from the
other Ministries for having come be-
fore the Committee and helped us with
your valuable evidence.

We shall be meeting again during
the Session period on every Saturday
so that we can examine more witness-
es. Our next meeting will be on the
27th for which the regular notice will
come to you. This meeting is now
closed.

(Shri N. K. Mukarji then withdraw)
(The meeting then adjourned)
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(The witness was called in and he
took his seat)

MR. CHAIRMAN: We welcome
Mr, Santhanam for coming all the way
for the purpose of giving evidence
before the Committee. I think hon.
Members will remember that we
passed a Resolution condoling the
death of Shri H, C. Mathur. There is
a leter from his son expressing his
thanks to the Committee inresponse to
the resolution passed by our Commi-
ttee. (Chairman then read out that
letter to the Committee). I wish to
tell the Committee that further com-
ments and suggestions on the pro-
visions of the Bill received from the
following organisations|individuals
were circulated to the members of the
Joint Committee:

(i) Govt. of Maharashtra

(ii) Shri K. Santhanam

(iii) Southern Millowners’
ciation, Coimbatore,

(iv) Prof. P. Tripathi Delhi Uni-
versity,

(v) Delhj Administration.

(vi) Bar Council of West Bengal

(vii) Govt. of Madhya Pradesh.

1 wish to inform the Members that
the folowing parties have no com-
ments to offer on the provisions of the
Bill:

Asso-

(i) Govt, of Nagaland

(ii) Andhra Pradesh High
Court.
(iii) Advocate-General, Naga-
land,

(iv) Advocate General, Madras.

(v) Administrator, Laccadive,.
Minocoy & Amindivi Islands

(vi) Administrator, Dadra and.
Nagar Haveli.

(vii) Gujarat High Court.

(viili) Shri S. C. Lahiri, Ex-chief
Calcutta High Court.

(ix) Rajasthan High Court,

(x) Chief Commissioner, Anda-
man & Nicobar Administra-
tion.

The Chief Minister of Kerala as-
expressed his inability to offer com-
ments on the provisions of thc Bill. He-
has however stated that he is getting.
the matter examineq in his depart-
ment and the comments are  still
awaited,

The following individuals have ex-
pressed their inability to appear be-
fore the Committee.

(i) Dr. C. D. Deshmukh.
(ii) Shri S. R. Das,

(ili) Governor of West Bengal.
(iv) Shri S. Dutt, Vigilance Com-:
missioner, West Bengal.

(v) Shri P. G. Gajendraadar,
(vi) Shri G. S. Pathak Governor:
of Mysore.

They have also not submitted their
comments,

In Pursuance of the decisions of the-
Committee at their sitting heid on the-
4th July 1968, the following individu-
als were invited for oral evidence on:
the dateg indicated a gainst them:

(1) shri K. Santhanam 27-7-68.



(2) Shri P. Chakravartti 3-8-68.
{3) Shri C. K, Daphtary 10-8-68.
{4) Dr. H. N, Kunzru. No date
was given but willingness

usked for.
_ Sarvashri P. Chakrawarthi and C. K.
Daphtary expressed their inability to
appear before the committee on 3rd

and 10th August, 1968, respectively
due to their preoccupations.

Shri Chakravartti who was inform-
ed that the revised date will be inti-
mated to him in due course after it is
decided by the Committee on the 27th
July, 1968 has since intimated that he
cannot come to Delhi due to
his preoccupations and thag re-
quested that his name may be drop-
ped. Shri C. K, Daphtary has been
requested to appear before the Com-
mittee on Saturday the 24th August,
1968 at 10.00 hrs. His confirmation is
awaited. Dr. H. N. Kunzru is willing
to appear before the Committee and
has been invited on 3rd August, 1968.

In pursuance of the decision of the
committee at their sitting held on the
6th July, 1968 Shri P, N. Sapru was
requested to indicate his willingness
to appear before the committee. His
reply is stil] awaited.

Prof. P. K. Tripathi Dean, Faeulty
Law, Delhi University had expressed
a desire to appear before the Com-
mittee for ora] evidence and has been
invited on the 3rd August, 1968 at
1500 hrs

Prof. P. K. Tripethi Dean. Faculty of
Justice, Bombay High Court who was
requsted to give his comments on the
provisions of the Bill and also to give
oral evidence intimated that he was
not willing to come under the stipu-
lated conditions. He was therefore in-
vited for oral evidence on payment of
TA/DA (with Chairman’s approval)
on the 3rd August, 1968 but he ex-
pressed his inability due to preoccu-
pations. He was again requested to
indicate whether it would be possible
for him to appear either on 10th or
17th August. He has since intimated
that he cannot come and has requested
to drop his name from the list.
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Memorandum received from the
Committee on Petitions on the pro-
visions of the Bill is placed before
the Committee,

Shri K, Santhanam has now ap-
peared before us for giving his oral
evidence today. Before Mr. Santhanam
proceeds, I would like to read out to
him about this. He knows all about
that. Direction No, 58 of the Speaker
states that where witnesses appear
before a Committee to give evidence,
the Chairman shall make it clear to
the witnesses that their evidence shall
be treated as public and ig liable to
be published, unless they specifically
desire that all or any part of the evi-
dence tendered by them is to be trea-
ted as confldential. It shall however
be explained to the witnesses that
even though they might desire their
evidence to be treated as confidential,
such evidence is liable to be made
available to Members of Parliament.
Now, Mr. Santhanam, I would re-
quest you to give a genera]l idea of
what Lokpal should be and what your
ideas are on Lokpa] and then we shall
ask a few questions to clarify certain
points.

SHR] K. SANTHANAM: Mr.
Chairman, I thank you for inviting
me to give evidence before this Com-
mittee. I have already sent g detailed
Memorandum on the Bill which I
hope has been circulated among Mem-
bers. As I have stated in that Memo-
randum I am in whole-hearted agree-
ment with the principles and purposes
of the Bill. But I feel that unless the
Lokpal and Lokavuktas have got the
constitutional status like the Election
Commission, the Supreme Court
judges or the Auditor General, they
will not command the prestige that is
essential for performing their very
difficult and onerous task., The Lok-
pal’s business is, according to the Bill
to look into the allegations of corrup-
tion and also complaints of grievances
of mal-administration against the
ministers and secretaries, This Bill is
confined only to the ministers and
public servants serving in the Govt. of
India. But the problem of mal-ad-
ministration and corruption is not
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sgmetning which can be coxhned to
the Central Govt. alone, unless the
same standards of honesty and good
administration can be established for
the entire Government of the country
whether it is the Union or the States,
1 do not think the purpose of the Bill
will be fully achieved, Therelore, it is
my teeling that there should be a brief
Article in the Constitution providing
for the setting up of the LOKPAL
and LOKAYUKTAS an staling their
functions and giving Parliament the
power to fill up the gapsg about pro-
cedure and other matters. That is one
or my major suggestions to this
Committee.

I think it is not quite right to club
the Minister and the Secretary to-
gether. They are different catgories of
public servants, Minister is a person
elected by the pcople and he has to
be judged b7 the code of political con-
duect and morality. Secretary is a
pubjic servant who hag to conform to
the rules of conduct of a public ser-
vant, To put the Secretary in a higher
pedesta]l than the Deputy Secretary or
a Director or other officials secms to
me not qu‘ie logical. But a full-time
Lokpal onlv to look inta the grie-
vances and complaintg against Central
Ministers mav be too uch., Ther:-
fore, unless my suggestion that the
Lokpal should be one who will have
jurisdiction over all the Ministers,
whether of Union or of the States, is
adopted, there mav be some justifica-
tion in extendinc the jurisdiction of
the Lokpa! to Secretaries and some
other high officials like the Governor
of Reserve Bank or Managing Direc-
tors of public undertakings.

So far as appointment goes, I think
the procedure provided in the Bill for
appointing the Lokpal is satisfactory.
But so far as Lokayukta is concerned,
I do not think it is right that he
should be appointed in consultation
only with the Lokpal. I think the Pre-
sident must consu't the Chief Justice
also. We want Lokayuktas not to be
mere subordinates of the Lokpal. We
want them to be equally iniependent
persons. I strongly object to the
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giving ot a second term to the Lokpal
or Lokayukta. That will make them
dependent on the Central Governmemt.
It is the essence of these two offices—
even more than other offices such as
the Election Commissioner—to be en-
tirely independent of the executive.
So long as the bait of a second term
is held out, to that extent their in-
dependence is bound to be comoro-
mised. Therefore, I hope the Com-
mittee will consider my suggestion,

Then, once the Lokpal or a Lokayu-
kta has made a prima facie finding
that a Minister or a public servanmt
hag committed some acts which are
corrupt, then jt should not be open to
the executive government to git over
him and decide whether they should
accept the prima facie finding oy the
Lokpal or the Lokayukta and should
take any action accordingly. Primna
facie findings of the Lokpal of Loka-
yukta should be binding on the exe-
cutive and they should prorecd to the
next step. If it is a Minister, he
should resign ani there shou'd be
a proper commission of inquiry to go
into the allegations. If it is a public
servant, he should be suspended and
a departmental enquiry or an in-
quiry by a Commissioner or criminal
prosecution should follow. Unless
the Prime facie finding of the Lokpal
or a Lokayukta is treated as a high-
level finding, they will merely be con-
sidered as advisory officers and they
will lose all status and nobody wil}
think of approaching them. Therefore,
their report ghould be treated =s bind-
ing on the executive government.

Then, the Lokpal or the Lokayukta
should not be left high and dry. They
should have the statutory right to re-
quisition the services of the CBI, the
Vigilance Commissioners and  other
organisations and officers whose busi-
ness is to look into matters of mal-
administration and corruption, They
should be able to give them directions
ag to what they should do. Perhaps
the Committee will look into the tra-
ditions established b>tween thé Cen-
tral Vigilance Commission and the "



vigilance officers of the various
Departments. You know that as a
result of the report of the Committee
on prevention of corruption—of
which I had the privilege of being tne
Chairman-—the Central Government
established the Central Vigilance Com-
mission and vigilance officers in all
the Deparments. Though the Central
Vigilance Commission has no juris-
diction over the Ministers-—-it was not
made a statutory office because we
thought that it might take some time-—
it has establisheq a good tradition
and evolved a big organisation. I do
not know if the Central Vigilance
Commission has been asked to send
you a memorandum, If not, I may
suggest that you may consider the de-
sirability of obtaining it. It should
be brought into the scope of the
present Bill. All the work which
has been done for four years should
not be allowed to be wasted. The
Vigilance Commission has got direct
jurisdiction to entrust a case to the
CBI. According to the Bill, the Lokpal
and the Lokavukta will have to go
through the Home Ministry in order
to get the services of the CBI or other
agencies. The working of the ofticas
of the Lokpal and Lokayukta should
not be dependent upon the goodwill
or the good intentions of the Home
Ministry or any other Ministry.

These are some of the major points
which I have in mind. There are, of
course, some minor points, For ins-
tance, according to the Bill, the Lok-
pal has jurisdiction over the President
and Governors, It is only a drafting
mistake. You cannot make the Lok-
pal and Lokayukta look into the affairs
of Governorgs or President. There
are other minor matters which I have
alreadv indicated in the memorandum
1 do not want to take the time of the
Committee bv repeating them here.
Now. T would like to answers your
questions,

MR. CHATRMAN: Thank you I
would suggest to all the members to
confine themselves to the clauses of
-the Bill while putting questions to the

witness—especially such an able wit-
nesg like Mr, Santhanam. Before 1
pass on to you, I would like to put
one or two questions to him.

I understand from you that you are
entirely for the institution of thie Lok-
pal. That is one thing. Actually we
are starting this work from where he
has left over viz. the report on cor-
ruption, Now we are going on with
the Lokpal Bill. You believe in the
institution of Lokpal. Do you think
that the Ministers also should be in-
cluded with the public servants?

SHR] K. SANTHANAM: I think
Lokpal should have jurisdiction over
the Ministers both at the Centre as
well as the States.

MR. CHAIRMAN: We feel tihat
Lokpal is not too strong to be tread-
ing on other people’s toes, To start
with he mav be going out of his juris-
diction to go into the judicial and
other matters.

He should be within his limits?

SHRI K. SANTHANAM: I accept
the limits of the Second Schedule, - 1
think it is all right. I have already
suggested that he should have nothing
to do with the President or the Gov-
ernors.

MR. CHAIRMAN: Now, let us
know about the status. Actually, we
have given him the status of a Chief
Justice of the Supreme Court. What
do you think about it?

SHRI K. SANTHANAM: I think it
is a good thing that he should have
the status of the Chief Justice of the
Supreme Court because he has to
look into the allegations made against
the Central Ministers including the
Prime Minister. Therefor, he should
have the status of the Chief Justice of
the Supreme Court,

MR. CHAIRMAN: You don't think
g:at the other judges would object to
s L



SHRI K. SANTHANAM: How can
they object to this so long as there
is nothing derogatory to their status?

MR. CHAIRMAN: You fee] that
they should not continue beyond 65
years,

SHRI K. SANTHANAM: 1 think
there should be no period except the
age limit. They should be appointed
and they should retire at the age of 65.
Their term of offce whether it is flve
years, ten years or whatever it may
be, it should be from the date of their
appointment upto 65, They should
not go beyond that. They should anot
be evicted from office except by a
procedure of impeachment which is
already incorporated in the Bill.

MR. CHATRMAN: In the Bill, there
is a provision for issue of a Certificate
by the Se-retary that this  matter
would not go to the jurisdiction of the
Lokpal. Do you think that that is
sufficient? You know that in the Ad-
ministrative Reforms Commission’s
Report it has heen stated that it is a
Minister which certifies that so and so
matter doos not core within the juris-
““diction of the Lokpal. Do you think
whether such a certificate should be
given by the Secretary or the Minis-
ter?

SHRI K. SANTHANAM: Will you
please indicate the relevant clause?
I do not think that any such certifi-
cate ig provided for in the Bill,

MR. CAIRMAN: It is provided for.

SHRI K. SANTHANAM: Is it re-
garding a particular document which
cannot be produced?

MR. CHAIRMAN: That ijs very im-
portant hecause that certificate might
exclude the jurisdiction. Do you
think that the certificate given by the
Minister as suggested by the A.R.C. or
‘a certificate given by the Secretary as
suggested in the Bil] would be
enough?

SHRI K. SANTHANAM: Will you
kind'y let me know the actual clause
in (~e Bil?

MR. CHAIRMAN: You will please
refer to pages 18-14, sub-clause (38)
of clause 14,

SHRI K. SANTHANAM: Clause
(3) doeg not deal with disclosure of
documents or information or of docu-
ments or information which would be
only contrary to the General public
interest. I1f the document pertains
to the security of the nation, it can-
not be diclosed. Similarly a documen
connected with the Cabinet meetin .
cannot be disclosed if it involve-
public interest or security of th-
nation, A Secretary cannot refuse i
produce a particular document on th:
ground that it is of public interest un-
lesg it is connected with defence. If
a Defence Secretary says that it should
not be disclosed in the interest of the
security of the nation. I think it will
have to be accepted. We cannot allow
our Defence matters to be disclosed.
Similarly the cabinet proceedings are
also sacrosanct and I do not think that
they should be open to the scrutiny
of Lokpal or Lokayukta, Barring that,
every other document will have tobe
produced at the request of the T.ok-
pal or Lokayukta.

MR, CHAIRMAN: Suppose we say
that in the interest of the security of
the country, a particular document
should not be disclosed. If this is
kept out of the jurisdiction of Lokpal,
what do vou think about it?

SHRI K. SANTHANAM: Probably
public security is very wide term.
Probably the word ‘security’ may be
replaced by the word ‘defence’.

MR. CHAIRMAN: Now, this is my
‘fina] question as far as T am concern-
ed. That is regarding Second Sche-
dule, clauses (b), (e) and (f). What
do you think about that?

SHRI K. SANTHANAM: (b) is
about Extradition Act. It is a judi-
cial proceeding. I do not think the
executive has got the power of
extradition. They have to produce
the person before a judicial authority.
And the judicial authority has to ap-



prove of the proceedings, Therefore,
we cannot have the Lokpal and Loka-
yukta sitting over the judgment of
the court. There is nothing in (d)
and (e). (e) is about the contract.
(e) deals with action taken in matters
which arise out of the terms of a con-
tract governing purely commercial
relations of the administration with
customers or suppliers, except where
the complainant alleges harassment
or gross delay in meeting contractual
obligations.” For almost all contracts
ordinarily there is a provision for ar-
bitration, if there is a dispute between
the two parties, I think Lokpal can-
not decide ag to whether the railway
contract about a road or anything is
right or not, or whether it is too much
or whether it is too little. I think it
should be exempted,

MR. CHAIRMAN: What do you say
about (£)? I think it is all right this
being purely a departmental action.

SHRI K. SANTHANAM: It is purely
an admtnistrative action, If at all in
respect of appointment there iz auy
allegation of corruption or anything
of that sort, it comes under the gen-
eral conduct.

SHRI AKBAR ALI KHAN: You
have suggested that there ghould be
an amendment to the Constitution. I
agree with you, But, I would like to
know whe'her we can proceed with
this Bill or whether we should take
up amendment to the constitution also
simultaneously, Otherwise, there is
likelihood of our Bill being delayed.

SHRI K. SANTHANAM: Here
comes ‘he politics. I have already
given a draft amendment of the Con.
stitution. This is to be judged in the
light of practical politics. As 1 said,
I would certainly accept this Bill as
the second best.

SHRI AKBAR AL] KHAN: In this
matter I do not think there will be
much difficulty in getting a cons'itu-
tional amendment passed. Anyhow
you think without the constitutional

amendmen?, we can proceed with this
Bill

SHRI K. SANTHANAM: Yes, Sir.

SHRI AKBAR ALl KHAN; The
other thing is: you have very kindly
given a memorandum and draft also
and you have suggested referring to
the Entries in the Listg that we could
pass this Act and apply it to the
States as well. 1 very much doubt
and I think there will] have to be a
specific provision when we want to
apply any such Act to the States.

SHRI K. SANTHANAM: I do not
think so because all employees come
under either the Federal List or the
Concurrent List. The provisions of
the Constitution are that the Parlia-
ment has power to enact any legisla-
tion on any matter referred to in the
Concurrent List and when the Parlia-
ment makes any legislation, it is bind-
ing on all the States and I think it is
better if these inquiries are put in this
Bill under the entry in the Concur-
rent List as Parliament can deal with
it. I do not think any further consti-
tutional amendment is necessary to
enable Parliament to enact such laws,
Whether it can extend to Ministers,
there may be a point of some doubt.
But so far as public servants are con-
cerned, I have not the least doubt
that the Parliament can extend the
application of the Bill to all public
servants throughout the country whe-
ther they are public servants in the
Union or the States.

SHRI AKBAR AL] KHAN: You
think that the Bill which is for the
Union only, should be extended to
the States?

SHRI K. SANTHANAM: 1 have al-
ready pointed out one difficulty ia
this Bill. It does not make it clear
about All India Services. There i5 tn
JAS man, He is really, technically
a servant of the State. He may be
serving the State to-day, but tomer-
row he may be under the Goverament
of India, Now either the Lokpal or
the Lokayukta should look into tte



complaint, If he is Secretary, the
Lokpal comes in; if he is only a Govt.
servant, the Lokayukta. He is merely
a servant of the State and go long
ag he is serving the Government of
India, this Bill may apply. While the
Lokayukta is looking into his affairs,
he can go back to the parent State.
Then, what is the position?

SHRI AKBAR AL] KHAN: You
have made it clear.

SHRI K. SANTHANAM: At least
the All India Services should be
brought in, because if they are sub-
ject to one jurisdiction here and ano-
ther jurisdiction in the State, the
Central Services will get demoralis-
ed

SHRI AKBAR ALI KHAN: So
your view is that it should not apply
only to the Union Ministers or Union
servants only but also to the State
Ministerg and State servants,

"SHRI K. SANTHANAM: Yes.

SHRI AKBAR ALI KHAN: If we
are able to do that, the other question
does not arise,

SHRI K. SANTHANAM: We can
have it extended to the whole of
India. If you cannot do it, at least
extend it to the Central Services,

SHRI AKBAR ALI KHAN: I would
also ask you one thing, You said
that the Minister and the Secretary
should not be clubbed together, As
you had been yourself g Minister and
in the Administration, you know there
are many cases where the Minister
acts on the advice of the Secretary.
There then the point of legal liability.
I think that is one reason why the
framers of this Bill have thought fit
to put the Secretary only, not the
Joint Secretary or Deputy Secretary—
only Secretary and such Additional,
Secretary who has the independent
power. So I think that will achieve
the objective of the Bill. Do you
agree with me?

SHRI XK. SANTHANAM: I do not,
Because, if it is a question of judge-
ment or policy I can understand the
Minister and the Secretary being
taken together because the policy s
formulated on the advice of the
Secretary by the Minister and there
may be a case for judging whether
the Secretary has advised the Minis-
ter properly. But, here ig a question
of mal-administration or corruption,
I do not think you can say that the
Minister and the Secretary go 40~
gether in corruption. If it is nepo-
tism and other things on the part of
the Minister, then the Secretaries are
not a party to it. Therefore, I do rot
know why the Secretary should be
clubbed with the Minister. ‘The
Joint Secretary may become Secre-
tary tomorrow. Where will you draw
the distinction? Suppose, some alle-
gation of corruption is made against
the Secretary with regard to an aet
done by him when he was Joint Sec-
retary. Then who will inquire .nto
him? Will it be the Lokpal or the
Lokayukta?

SHRI AKBAR ALI KHAN: Do you
think any limitations should be put
in as suggested by some persons that
the person levelling the charge should
deposit some money or there should
be some guarantee, How to check
frivolous complaints or allegations?
What would you suggest to control
frivolous allegations in this connee-
tion?

SHRI K. SANTHANAM: In our
report that is why we considered this
very carefully and we came to the
conclusion that for all and sundry to
put in a petition may mean an enor-
mous number of frivolous as well as
malicious petitions. That is why we
suggested that ten memberg of either
the State legislature or of Parliament
should take the responsibility for en-
dorsing any allegation before it comes
in for investigation. Now we have
opened the floodgates as it were and
probably there will be a lot of cors-
plainty against the Lokayukta and
Lokvpal that 90 per cent of the com-



plaints are being put into the waste-
paper basket. They may do so justifi-
ably. Still it will affect their reputa-
tion on the public. So I would suggest

that every such petition or complaint
should be endorsed by some respon-

sible people and I think the only per-
sons who may be treated as respon-
gible from this point of view are the
people who have been elected to the
legislatureg or Parliament and so, if
not 10, a! least 3 or 4 members of
some legislature or Parliament should
say, ‘I have looked into this and this
‘g a fit case worth investigation’ A

rtificate like that to the Lokpal or
* okayukta will save a lot of trouble,

SHRI AKBAR ALI KHAN: Will you
<avour imposing any penalty if ulti-
mately the complaint was found fri-
wvolous?

SHRI K. SANTHANAM: Not frivo-
lous, But if it ig deliberately mualici-
ous, then it should be open to the
Lokpal or Lokayukta to send the man
for prosecution.

SHRI AKBAR ALl KHAN: You
know this inquiry will be for admini-
strative lapses, grievances, et2. In that
connection would you like this in-
quiry to be like a regular couri in-
qQuiry or you will put some limitations.
‘What should be the nature of the in-
quiry before the Lokpal and the Loka-
yukta?

SHRI K. SANTHANAM: The nature
of the inquiry will differ in the case
of complaints of mal-administration
and in the case of allegations of cor-
ruption. In the case of allegations of
corruption, they will have to get the
CBI or somebody to find out whether
they can get hold of the facts,

SHRI AKBAR ALI KHAN: Pro-
bably I am not clear, I want to know
whether it should be a regular judi-
cial inquiry or it may be an admini-
strative Inquiry. That is what I want
to know.

SHRI K, SANTHANAM; In the case
of mal-administration it has to be ad-

ministrative enquiry gnd in the case of
corruption it must be something like

jud§cial enquiry or crimina] investi-
gation,

SHRI AKBAR ALI KHAN: In that
case Articles 226 and 32 will be

attracted and the proceedings will be
hit by those provisions.

SHRI K. SANTHANAM: I don't
think those articles are attracted, No
enquiry can be prevented by any arti-
cle of the Constitution. When the
stage of final decision is reached,
those aspects come into the picture,

SHRI SAMAR GUHA: According to
the concept of our Constitution, the
Office of the Chief Justice of India
has been conceived as the highest
judicial authority. In thig Bill of
Lokpal and Lokayukta there has been
made an attempt to equate the status
of Lokpal and the Chief Justice, In
some sence even the authority of the
Lokpal has been made more compre-
hensive, not only in terms of the
conditions of service, galary etc.
Don’t you feel that this will create
serious conflict in the judicial gutho-
rity in our country and there will be
confusion as to which will be the
supreme judicial authority? If you
feel so,.I want to know whether it
is not nccessary to have a certain
clause showing that the supreme judi-
cial guthority of the Chief Justice of
the Supreme Court is preserved.

SHRI K. SANTHANAM: If they
were judicial officers, I would agree
with you, but they are not judicial offi-
cers. There is nothing to prevent our
appointing other people of any status.
For instance, the President has the
highest status, even higher status than
the Supreme Court Chief Justice. The
President is only the executive head,
This officer is not a judicial officer but
he is an officer who will have to in-
vestigate any allegation against the
Prime Minister of India, Therefore I
don't see any thing wrong in the
status; it is not function. If he has
any judicial functions, and they are



likely to come in conflict with the
authority not only of the Chief Justice
of the Supreme Court of India but
any judicial authority, I shall agree
with you. It is only a convenient
description of a certain arrangement
that so and so will have status simi-
lar to so and so and it does not equate
their functions. The Chief Justice of
Supreme Court remains supreme in
the judicial matters Irrespective ‘of
the appointment of Lokpal and Loka-
yvukta.

SHRI SAMAR GUHA: There should
not be any scope for conflict or con-
fusion in regard to the status and
function of these two authorities, The
status and functions of the Lokpal
and Lokayukta should be defined in-
dependently without having any refer-
ence to the Chief Justice of Supreme
Court.

SHRI K. SANTHANAM: I have no
objection to that,

SHRI SAMAR GUHA: According to
the provisions that have been made
in this Bi]l regarding the appoint-
ment of Lokpal, it has to be made by

the President in consultation with the °

Chiet Justice of India and the leader
of opposition in the Lok Sabha. The
word ‘consultation’ may lead to the
conflict as to who will be the real per-
son to hold the office of Lokpal, ete. If
certain provisions are made to the ef-
fect that the Lokpaj should pe select-
ed principally from among the retired
Chief Justices of the Supreme Court
ang also of the High Courts and
also instead of having one single
person selected by the three agenc-
fes ag has been suggested there
should be a pane; of five from among
whom the President will choose,

SHR; K. SANTHANAM: I dont
agree with that. First of all, I don't
want any retired Chief Justices of
the Supreme Court to be in the fleld
for selection as Lokpal or Lokayukta
because that will undermine the in-
tegrity of the Supreme Court. No
Chief Justice or the Justice of the
Supreme Court ghould hope for any

high appointment after retirament.
Then, I accept that the Chief Justice
of the Supreme Court and the Presi-
dent will normally look among the
functions of retired Justices of the
High Courts, who have held their
posts in distinction, for these ap-
pointments. I don‘t also favour a
panel of five as you suggested .. .

SHRI SAMAR GUHA: A pane) of
five from among whom the Presi-
dent will select one.

SHRI K. SANTHANAM: That will
give top much discretion to the Presi-
dent. The President will make an
effort to settle a common name in
consultation with the Chief Justice
and the Leader of the Opposition and
in that effort the best man will be
appointed. Even if there is some
difference of opinion. at least two of
them will have to agree on a person.
The present proposa]l seems to ' be
better than what you suggest,

SHRI SAMAR GUHA: The word
‘consultation’ does not mean that in
case there is any conflicting opinion
among the three, the opinion of the
two will be final,

SHRI K. SANTHANAM: In order
to keep it outside the Court the gene-
ral formula is that the President
shall appoint in consultation with
the Chief Justice and the Leader of
the Opposition, and of course, techni-
cally the President can d’sregard the
opinion of both the Chief Justice and
the Leader of the Opposition and ap-
point whomsoever he likes. That
is the literal interpretation, but
nowhere things happen like that, I
don't think the President wil] under
take the responsibility of appointing
a person against the opinion of the
other two.

SHR1 AKBAR ALI KHAN: The
ultimate responsibility is that of the
President and the President will act
on the advice of the Cab‘net and the
Cabinet will be responsible to the
Parliament.



SHRI X. SANTHANAM:
that the
M nistry.

L agree
Presidemt means Home

»

SHREI SAMAR GUHA: Ultimately
it comes tp this that the Home Minis-
ter is tha finq] authority so far as
the appountment of thesa Officers are
coucrmed. Then, the very purpose
of the Bill i3 defeated if Lokpal is
aliowed tp be appoaieid by the Home
Ministry.

S1IRL K. SANTHANAM: In order
to chaclmnate the Homo Ministry, the
reprcezentadive  of the Opposition is
provided for. In case of undue in-
terferenza from that side, the repre-
sentative of the Opposition will move
a Resolution in Parliament and the
Hamne Minister w'll have to defend
his action., No Home Minister will
take the odium of appointing a per-
son on his own,

SHRI SAMAR GUHA: Isn’t it that
tho "uretion of Lokpnt will be relat-
ing w a very spccialised subject,
mostly concerning law?

SHRI K. SANTHANAM: It is not
judicial. These are not judicial
functions at all. You may call them
quasi-judicial  appointments. They
have no power of judicial decision.
They only investigate and gee that
things are not done improperly, and
if something is done improperly he
would bring it to the notice of the
Parliament and the public ang give
an cpportunity to the Government to
rectify this.

SHRI SAMAR GUHA: I agree with
you that unless the Union Territories
are also inctuded in the Bill, then
the very pu-pogse of the Bill will be
dnfoated. If 't is so amenaed as
“‘Ministerr means a m°mber of the
Council of M/nisters, by whatever
name called, for the Union, the
States and Union Territory ....” If
theo three words are included, will

-#t in any way conflict with the Con-
stitutiona] privileges that have been
given to the States?
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SHRI K. SANTHANAM: I dont
think it will. As I have suggesied, the
best way to remove this is to put in
a new article in the Constitution and
to make the Lokpal and Lokayukta
not independent of the executive
Gove-nment, like the Election Corn-
mission, the Finance Commission, ete.

SRy KANWAR LAL GUPTA:
You have just statzg that the Lokpal
rhould not be dependant on the Minis-
try of Home Affairs, and Lokpal
shaul] he author'sed to issue orders
drectly to the CBI anq other investi-
gating authorities. Do you feel
that because these appointments and
translers of CBI officers and other
Police officials d2pend on the Minis-
try of Home AfTairs, some independ-
ent agenty for investigation should
be there under the Lokpal?

SHRI K. SANTHANAM: It will be
open { the Lokpal to have one or
twi off.cers who can make some pre-
liminary enquiries. But if you want
to huve some detailej enquirieg it is
not possible to build up a rival in-
stiution to the CBI, Therefore, it is
my suggestion that wherever he feels
necessary it should be open to him
{o demand an enquiry by the CBIL

SHRI KANWAR LAL GUPTA:
Don‘t you feel that the Home Minis-
tee wil] be having some influence on
the CBl autharities?

SHR; K. SANTHANAM: He may
have to make appointments but the
Lokpal does not appoint anybody.
So, there is no conflict between the
two,

SHRI KANWAR LAL GUPTA: Sup-
pose there are some allegations
against the Home Minister. Then do
you like that the Lokpal should ask
the CB! to make enquiries? The
Home Minister can influence the CBI.

SHR1 K. SANTHANAM: That's
why I have suggested that he should
not give any notice to start with.
He must fir't be given the power to
investigate secretly in case of cor-
rvption. 1* is only at the finaj stagus



«1at he should give notice, The Home
Ministor wil! not know that any mat-
ter has been raferred to the CBI in
o first instance, It is only when he
is t9 muake g report, he should say:
“1t eopears to me that you are com-
mitting corruption. These are the
facts. What have you to say?” And
on that basis the Lokpal should sub-
mit a report to the Prime Minister.

SHRI KANWAR LAL GUPTA:
You have just stated that the findings
of the Lokpal should be more or less
binding. What do you mean by ‘more
or leg; binding’?

SHR[ K. SANTHANAM: I would
rather take away that “more or less”.

SHUTI A. D. MANT: I would like
to rcier to your remarks wmade in
answer to a question from this side,—
Supreme Court judges b2ing ranade 1n-
eligible for the appointment as Lok-
pal. Now, you will see that the Bill
requires on the part of Lokpal and
Lokayukta a very deep knowledge of
tue procedure and law in respect of
vvidence, becauge evidence has got
evidence, because evidence has got to
be taken under the Civil Procedure
Code. Now, would you have any ob-
jection to a serving judge of a High
Court, Chief Justice who is 60 years
of age who is due for promotion as a
Supreme Court Judge, being appoint-
ed?

SHRI K. SANTHANAM: 1 have no
objection to the Ch'ef Justice or a
retired or existing judge of the High
Court being appointed, Even in the
caze of Supreme Court, the function-
ing judge may Dbe appointed as
ILokpai, On retirement he does not
get any benefit,

SHRI A. D. MANI: Now, please
refer to your memorandum and your
commerity on clause 2(b). You have
supgssted: “or hag used his influence
to secire to any member of his family
or other person special preference in
the matter of appointment, promo-
ton or other advantage.” 1f 5 Minis-

ter or a Secretary comes within the
purview o' a ‘subordinat:’ and that-
subordinate has also been an erring.
subordinate any harm caused to that
subordinate would not be against the
public interest. Would you like to
qualify this sub-clause by saying
“legit.mnte interest of any other per-
son...”? Causing harm is not a
crime.

SHRI K. SANTHANAM: I have n¢.
objection. The Secretary does not
get his son appointed by his depart-
ment o- by any private interest whom
he deal; with. He always does it
throvg) some other secretary ang he,
in turu, obliges the latter. In fact, in
cectain firms high appointments are
practically reserved for the sons o
secretaries. It is only to cover such
instances that 1 have suggested that.
it somebody has got a job for which:
he is not apparently the be:t person
the Secretary and otherg will have t/
cxplain to the Lokpal ag to how h+
managed to get it,

SHRI A, D. MANI: Referring ¢

your rixemorandum page 3 paragrap
16:

“T dont think it should be open
to the competent authority to sit
i judgement over a finding of
the Lokpal or Lokayukta that an
allegation can be substantiated
either wholly or partly. Such a
report should be automatically fol-
lowed either by a Commission of
Enquiry or a departmental en-
quiry or cr‘mina] prosecution.”

This is a slight contradiction because
in departmenta)] enquiry that is also-
siting 1n judgement on the Lokpal

SHRI K, SANTHANAM: In the
case ol very high officiais there are
Cotamissioners—practically indepen-
dent judicial officials to conduct the-
enqury Only cases of minor nature-
are taken for departmental enquiry.
Supposing a Lokayukta finds there is
2 case against g Superintendent then
he will only say that there is a prima-
facie case and then the usual proce--



»dure of departmental enquiry will be
conducted because though the Loka-
.yukta is higher in status than the
.man who is making an enqury he
hag not conducted the judicia] en-
quiry. The other man wil]l have to
conduct g proper judicial enquiry
.giving an ample opportunity to the
.accused to clear himself.

SYIRI A. D. MANI: ] am raising
‘this point because you have had an
-«xample—I hope—of the Public Ac-
-counts Committee making certain
.pbservations on the Steel deals in
‘which Mr. Subramaniay, and Shri
‘Roothalingam were involved, The
amatter vras referred to a departmental
semi-judicia]l enquiry.

SIIR1 K. SANTHANAM: It Wss
‘not referred to any departmental en-
-quiry at all. A departmental enquiry
is an edministrative judicial enquiry.
1t was cnly an advisory opinion of
~certain people which was called for.

SHRI A. D. MANI: Paragraph 17.
“Why should you object to the Pub-
lic Service Commission scrutinising
the recommendation of the Lokpal or
Lokayulitas? Why should you say
‘the Public Service Commission should
not sit in judgement on the Lokpal?

SHRI K. SANTHANAM: I am af-
raid you have not understood my
suggestion. At the prima facie stage
the VUnion Public Service Commission
has no business to come in. When
‘the departmenta] enyuiry or criminal
‘prosecution has finished then dscipli-
nary oction is taken and then the
matter is referred to UPSC. But
here when the prima facie case is
made ¢ut UPSC has no means to
judge about the prima facie case.

SHRI A. D. MANI: Evep in regard
‘to the disciplinary case the UPSC
‘makes a preliminary enquiry, It calls
for statements from both sides. It
glves an opportunity to the aggrieved
-person to state his case,

SHR; K. SANTHANAM: Even to-
«day the procedure is if there is any
~complaint against an officer first de-
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partmental enquiry is conducted and
the recommendations of the depart-
mental enquiry regarding disciplinary
action are referred to the UPSC. But
here the Lokayukta simply gives a
prima facie opinion. Unless you
convert the prima facie opinion
into an opinion to be followed by
disciplinary action the UPSC should
not come in the picture at all. I
have no objection that before disci-
plinary action is taken the case of the
official may be referred to the UPSC.

SHRI A. D. MANI: Paragraph 18.
You have said that clauses 10 and 11
should be re-drafted. There are cer-
tain doubts—public doubts—about
the suitability or the necessity of such
clauses 10 and 11. Now, is it proper
to give investigating powers to make
secret enquiries to the Lokpal be-
cause the Supreme Court judge does
not have investigating powers?

SHRI K. SANTHANAM: He is not
a judicial officer. In fact, the whole
basis of the Bill is that Lokpal is
somebody who keeps a general ‘sup-
ervision over integrity and good ad-
ministration. He comes to certain
conclusions but he does not award
punishment. Investigation and report
are his only functions.

SHRI A. D. MANI: That investiga-
tion is done on the basis of comp-
laints before him and not on his own
initiative. Now, we Members of
Parliament hear all sorts of rumours
going about Cabinet Ministers, State
Ministers and many of them are
wholly false or many of them are ex-
aggerated. If the Lokpal gets himself
mixed up....

SHRI K. SANTHANAM: What he
has to do is to find out whether it is
frivolous or not; and secondly, if
there is any basis he has to judge
whether that basis is of sufficient
importance and finally he has to give
the final report that prima facie there
is mal-administration or corruption.
These are the three things he has to
do.



SHRI A, D, MANI: There may be
50 many frivolous complaints refer-
red to the Lokpal or Lokayukta.
Every man who has got a grievance
will file a complaint and many of
them may be frivolous. You must
see the position of the official who
will have to undergo the mental tor-
ture by going through all these com-
plaints. Would you suggest that an
allegation shou!d be accompanied by
a deposit of Rs, 250 so that the de-
posit is forfeited if the allegation is
frivolous; secondly, in all such en-
quiries an official concerned hag to
take legal assistance also to prepare
his defence. Woulq you like him to
be reimbursed in respect of legal fees
if the allegations are found to be
‘wholly frivolous.

SHRI K. SANTHANAM: Suppose

the allegation is frivolous we expect.

the Lokpal to put that complaint in
‘the waste-paper basket and simply
post a postcard saying that the com-
plaint is frivolous. The question of
the official suffering will come only
when the Lokpal or Lokayukta sends
a finding that there is a prima facie
case against him. Then, of course,
the other enquiries come in and it
he ig acquitted then he is entitled to
reimbursement. That comes not at
the stage of Lokpal but at the time
of criminal investigation.

SHRI A. D. MANI: At some stage
after a departmental enquiry starts
on the basis of primag facie findings
you do not mind the cost being given.
I am talking about deposits because
‘there will be many complaints—
Members of Parliament get many
complaints—and there should be some
kind of limit, say, of Rs. 100 or Rs.
'200. Some deposit should be stipu-
1ated. '

SHRI K. SANTHANAM: I have no
objection to that. But, as I have al-
ready made a suggestion, no com-
plaint should be entertained unless it
is supported by a certificate from
three to five legislators in this coun-
try that this complaint had been look-
‘ed into by them and there is some
Prima facie basis in this complaint.

7L

SHRI TENNETI VISWANATHAM:
Now, Sir, since the pubacation of
Your report, do you think tnat the
conditions have imp.oved or have
gone worse?

SHRI K. SANTHANAM: Well, of
course, there js no means of giving
positive information on such matter,
but I believe that the Government offi-
cials, particularly of the Government
of India, are very vigilant and care-
ful and only those who are very very
clever, dare to indulge in corruption
That is the impression I have got.

SHRI TENNETI VISWANATHAM:
Do you think that corruption is both
wide and deep?

SHRI K. SANTHANAM: It is little
less wide after the appointment of
Centra] Vigilance Commission.

SHRI TENNETI VISWANATHAM:
There are at present several kinds
of remedies provided under various
lawg both for improving administra-
tion as well as checking po'itical cor-
ruption. Do ou think they are not
adequate?

SHRI K. SANTHANAM: They are
not adcquate in the sense that gene-
rally the citizen has no means to get
records, documents, etc. which will be
neces<ary to prove acts of corruption
or even mal-administration. It is only
the authority which can summon do-
cuments and evidence wherever it
may be which can deal with them
effectively,

SHRI TENNETI VISWANATHAM:
In thig state of affairs will the Lokpal
with powers given under this Bill
meet the situation?

SHRI K. SANTHANAM: To some
extent he will. If my recommenda-
tions are accepted to give him cons-
titutional status and other sugges-
tions are accepted, I think he may be
able to do very well,

SHRI TENNETI VISWANATHAM:
There is a provision that if ordinary
remedies are available, the Lokpal

_should not take up the matter in his

own hands.



SHRI K. SANTHANAM: Ordinary
remedy—that is for mal-administra-
tion, For instance in the case of cor-
ruption there is no remedy at all It
is only in the case of certain adminis-
tra.ive acts there ig appeal and even
fn that case there is a provision that
if the ordinary process of administra-
tion ig not satisfactory, the Lokpal or

Lokayukta should come into the pic-
ture.

SHRI TENNETI VISWANATHAM:
I want to look more closely into that.
He can take the matter suo motu. At
what stage can you think the present
:lachinery is not working satisfacto-

y

SHRI K. SANTHANAM: Let me
give an illustration. If a person who
hag retired is unable to get his pen-
sion within six months of retirement,
I think it is a legitimate case to go to
Lokpal and Lokayukta and say that I
retired so many months ago but have
not got pension so long: at once he
will certainly issue a notice to the
Department concerned as to why there
is delay and he will instruct the Gov-
ernment to see that his pension orders
should be issued immediately.

In the first instance you will have
to apply for inspection. If there is
undue delay in such matters as that
of Income Tax and others, he can
easily look into that.

Refusal of information: Many De-
partment do not give information, and
this itself is a case of maladministra-
tion. In the case of corrupt officers it
is a sort of criminal investigation,

SHRI TENNETI VISWANATHAM:
If there is undue delay Lokpal can
take wp the matter himself. But the
officers opirion of the length of delay
may be totally different from the opi-
nion of the man.

SHRI K. SANTHANAM: Lokpal
or Lokayukta has to judge as to
which conception is the proper.

SHRI TENNETI VISWANATHAM:
80, when a man applieg or makes an
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appeal against an order ur suppres-
sion of infromation or something like
that and he does not get any reply
within a month or two do you sug-
gest that he could go to the Lokpal in
that case? ‘

SHRI K. SANTHANAM: I.okpal
or Lokayukta will have to frame some
conventions or rules as to the normal
time that may be necessary for the
disposal of administrative business. In
fact at the very first time the com-
plaint will have to be discussed with
the Government of India and others
and a sort of time table will have to
be framed. That will be the great
achievment of this Institution.

SHRI TENNETI VISWANATHAM:
So you want the present rules to be
slightly amended to give right to the
agrrieved officer to go to the Lokpal
(by framing the rules) if the present
machinery does not seem to move
within 30 days or so?

SHRI K. SANTHANAM: It is not
only framing the rules. Rules are not
often implemented at all Higher
authorities do not move and thingg go
on. Finally, the very existence of
these authorities will make the
Departments work a little more con-
scientiously.

SHRI' TENNETI VISWANATHAM:
Some time after the promulgation of
the permanent settlement in this
country, there were complaints to the
House of Commons that there was too
much of corruption in thig country
and the House of Commons appointed
a Secret Committee of Corruption,.
Have you gone through that Report?
On the recommendation of that Report
several officers were summarily dis-
missed and the first man dismissed
was the Governor of Madras in 1823.
Can there ge any milk and water
business? Do you feel some radical
change should be made?

SHRI K. SANTHANAM: In a par-
ticular case you can have a particular
remedy. You want a general watch-
dog. If a proper person is put and
proper authority given there is no-
reason why he should mot becoine e



powerful watch dog as in Denmark
or Sweden or Australia,

8HRI C. C. DESAI: You suggested
that the relirement gge for Lokpal
should be 65. The Minutes provide
for five year term.

SHRI K. SANTHANAM: Accerd-
ing to the Bill he may be 80 or 85.

SHRI C. C. DESAI: Would it not be
better not to mention the age of retire-
ment at all and simply make the
period fixed as five ycars—subject to
no fresh appointment or not being
eligible for fresh appointment, Five
yearss’ tenure be given to secure
stability and continuity of the work.

SHRI K. SANTHANAM: The real
difficulty is if a comparatively young
man of 50 is appointed Lokpal (I can
imagine brilliant people of 50 are
there who deserve to be appointed),
then he will have to retire at the age
of 55. He will not be eligible for any
other appointment either in the Gov-
ernment of India or States or any
where else and then it will be very
difficult. At whatever age he may be
appointed, that must be the tenure
office. Afterwards, he may be given
satisfactory pension which wi'l enable
him to live decently without going
in for other appointment. If you allow
Lokpal or Lokayukta to hold another
appointment, then you cannot expect
him to deal with corruption free'y.

SHR1 C. C. DESAI: Should the
man be allowed to work upto 65 only
irrespective of the period he may hold
office?

SHRI K. SANTHANAM: He will
retire at the age of 65. It may be
that he may hold office for 5 years
or 3 years.

SHRI C. C. DESAI: If he it 62 he
will serve for three years, Would it
not affect continuity and stability?

SHR] K. SANTHANAM: We must
assume that people with at least 5
years term will be appointed. You

will have to give little discretion te-
the people who appoint them,

8hri C. C. DESAI; To give ter
status to the office of the fokpa?;w
do you arrive at some finality regard-
ing the finding of the Lokpal, because,
ordinarily what happens {s this, na=
mely, under the Provisiong of the Bil
the Lokpal is merely an invesiigating
authority. It makes recommendations
It goes to the departmental enquiry
or the UPSC ang to some extent the
status of the Lokpal Will be denigrated
and so how wil] you provide that the
finding of the Lokpa] will have finad
status? That is, js he having au’hority
to award final punishment and to that
e:teixjx!t can the constitution be amend-
ed; 1If so will il not impinge u; the
UPSC jurisdictions? e tpon

SHRI K. SANTHANAM: In the-
matter of administration the findings
of the Lokpal and Lokayukta wil] be
followed in practice, but in the matter
of corrup’jon.

SHR] C. C. DESAIL: Even in the-
departmental matter the jurisdiction
of the UPSC cannot be intcrefered
with, UPSC will come in. To that ex-
tent status of Lokpal is reduced.

SHRI K. SANTHANAM: UPSC
comes in only at the stage of punish-
ment. Lokpal does not suggest any
punishmznt. Lokpal's business is to
80 up to the stage of prima facie
finding. He will be the only autho-
rity to find out prima facie finding
where there are no people to look into
those things at all, whether it is mal-
administration or corruption and after
that prima facie finding it is the gov-
ernment which will have to take
necessary action. It is they who take
the disciplinary action and whether
the punishment is right or wrong, the
Lokpal does not go into it at all. The
criminal court or departmental en-
quiry or Commissioner may say this
man shou'd be dismissed. @ Whether
he should be dismissed or he should
be degraded or something else, that
will be matter to be decided by the
Government in consultation with
UPSC.



SHRI C. C, DESAI: If Govt of
India is to be guided by the UPSC in
regard to the finding of the Lokpal,
to that extent the sta.us of the Lok-
pal is very much reduced.

SHRI K. SANTHANAM: Unlesg you
eonvert him into g high-level judicial
authority he cannot give a judicial
finding or decision. Therefore he goes
upto the stage of finding prima facie
case. If you invest him with judicial
authority, you will be investing him
with the judicia] authority outside
the scope of the bill,

SHR] C. C. DESAI: Evep the charge
is not proved, UPSC will say. In spite
of a prima facie finding UPSC can
say such and such eharge is mnot
proved. What will happen?

SHRI K. SANTHANAM: Where
there is no judicial enquiry, such en-
quiry has to follow. If you convert
Lekpal’s investigation into judicial en-
quiry the finding is absolute. If it
has to stop at certain investigating
stage after establishing a primg facie
case, the execulive authority will have
to arrange fur a regular enquiry to
award the punishment. Whatever
the status of g judicial authority, its
decision will stand unless it is reserv-
ed by an appellate authority.

SHRI C. C. DESAI: Shou'd the
CBI be under charge of Prime Minis-
ter to get over the difficulty referred
to by Mr. Kanwarlal Gupta there
may be allegation against home Min-
isster.

SHRI K. SANTHANAM: There may
be an allegation against the Prime
Minister and so {hat does not help,
unless you put the CBI ynder the Lok~
pal himself, That will not be practi-
cal

SHRI C. C. DESAI: You said Lok-
pal jurisdiction is to be extended to
state ministers as well State Gov-
ernments have more or less reacted
against this bill. So, to enlist their
cooperation what do you suggest?

SHRI K. SANTHANAM: Suppose
they don". cooperate #%with Election
eommission.
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SHRI K. SANTHANAM: What do
you do? Suppose they don't cooperate
with Auditor General. What do you
do? There won't be allegation against
the State Government as such. It will
be against an official or particular mi-
nister, What happens is, at present
they have a fear of the Home Minister
or Central Ministry doing something.
Once the Lokpal and Lokayukta are
put above the Union Muistry and
made independent they will have the
same position as Election commission
or Auditor-general.

SHRI K. ANBAZHAGAN: I would
like to start with last point mentioned
by the previous hon. Member, Shri
Desai: This refers to the bringing in
of the Minijsters of the State Govern-
ment within the purview of the Lok-
pal. You have mentioned tha’ the res-
pective State Ministers can be brought
in there. Now, under the present
constitution the S ate has got its own
law and order power in its own hands;
the Centre does not come in there. It
is the State Ministers who are elec’ed
there, who represent the legislature
there and if at all anybody has to
take any action against any minis’er,
it is the Chief minister of the State and
not the Prime Minister at the centre.
Under the present politica] context
even if the Prime Minister wants to
‘ake any action against any Mnuster
of any State, it is not possible. So
under the present circumstances do
you think that Lokpal appointed by
the advice of the opposition leader in
the Lok Sabha and Prime Minister
with the advice of these people will
be able to con trol the Ministers at
the States? What is your view on
that?

SHRI K. SANTHANAM: T have not
fully drawn up the implication of my
proposal. But whep once the State
Ministerg are included, Lokpal will not
send the report about the Sta’e Minis-
ter to Prime Minister, He will send
that on'y to Chief Minister or Gover-
noy concerned. It ig only at that stage
that they will take action against the
official concerned or minister concern-
ed. The Lokpal will be like Auditor



General. Auditor General doeg not
send audit reporis of States to Parlia-
ment. He. gend it to State Legislature.
So far as Central Government is con-
cerned he send it to Parliament and
so far as State legislature is concerned
it goes to State legislature and State
Government. I think, it will be like the
Election Commission and Auditor Ge-
neral. The state autonomy is not affec~
ted. The point jg this. Just judges of
the high courts are appuinted by the
President in consuliation with certain
people for Lokayukta in the State,
the State Government may be consult-
ed and it is for the Home Ministry of
the Ceniral Government to evolve
suitable procedure. This is more or
lesg ancillary to my recommendation
and so far as the States are concern-
ned, he wil] function like the Audi-
tor General. He will be doing a type
of audit on integri'y and gooqd admi-
nistration, that is all.

SHRI K. ANBAZHAGAN: ‘Appoint-
ment of Lokpa] is done by the Presi-
dont and power ig given by Parlia-
ment  either by legislation or by
amending the cons'itution. It is the
opposition leader who renders some
type of advice for Lokpal. He enqui-
res into prima facie cases etc. Don't
you think that the Lokayukta should
have the same parallel authority in
respeci of the States, ag the Lokpal?

SHRI K. SANTHANAM: No. Be-
cause it is the Parliament which makes
criminal laws and civil laws, do you
think that they should not be binding
on the States? This is something in
extension of a civil law or a criminal
law. Parliament functions for the
whole country in many matters and
exclusively for the Union Govern-
ment in some other matters.

SHRI K. ANBAZHAGAN: Don't
you discriminate between the authori-
ties of Parliament members and State
Assembly members?

SHRI XK. SANTHANAM: Yes. For
insance, if a complaint against a State

Minister comes, I shall insist that it
will come through the members of’
the State legislalure. Similarly, it
there is any complaint against an offi- -
cial of the State, I shal] insist that it
should get endorsed by the State-
legislatures. If there is a com-

plaint against a complaint against a

Central Minister, it should come-
through the Parliament members, All

that is ancillary to the acceptunce of

my suggestion. Because that sug--
gestion is not embodied in the Bill. I

do not go into other details. 1f you

accept it, I shall be willing to draw

all the other conclusions.

SHRI K. ANBAZHAGAN: Ewen.
though Lokpal is considered to be the
highest authority to look into the gri--
evances of the people, don’t you ‘h.nk-
that it wil] be proper for the legisla=
tive assembly to have their own Lok-
ayukta with samea uthority for every
State?

SHRI K. SANTHANAM: There will
be a Lokayukta for each State, if ycu
sce my Constitutional amendment you
will know that I have suggesteq that-
there will be a separale Lokayukta
for each State. Bis report will bhe
submitted to the legislature of that
State. It will noi come to Parlia-
ment. .

SHRI K. ANBAZHAGAN: You-
suggested that Ministers and Secre-
taries should not come under the same
categories and that the Lokpal may
enquire into the complaints against
Ministers. Who, according to you,
should be the proper authority to:
inquire int, complains against Sec-
taries?

SHRI K, SANTHANAM: It will be
Lokayukta because he will be con--
cerned with all public servants other
than Ministers,

MR. CHAIRMAN: Before I ask Mr.
Supakar to put questions, I want to-
ask you one ques.ion myself. In para.



-.20, page 4, of your memorandum, you
-have gtated:

“I think it should also be obli-
gatory to the Lokpal or Lok-
ayukta to investigate any pgrie-
vance or allegation made in writ-
ing by any ten Members of Par-
liament or the Speaker of Lok

Sabha or the Chairman, Rajya
Sabha.

Do you think it is correct to allow
any ten members to bring in allega-
" tions that sp and so Minister ig cor-
- rupt? ro k|

SHRI K. SANTHANAM: It is just
possible that any ten members may
put in frivolous complaints. But I ex-
pect that in due course every Mem-
ber of Parliament will realise the
dignity of his office’ anq will not put
his signature to any frivolous allega-
tion. We have to go on that assump-
tion. Then, it will be the duty of the
Lokpal or the Lokayukia to investi-

ratr and say whether there is any
prima facle case.
SHRI SUPAKAR: I am a little

worried about the scope and the ex-
tent of power that is proposed to be
give to the Lokpal.

There can be no dispute about the
fact that there is a large amount of
corruption in our country. While that
is true on the one hand, if you look
at the other side you will find that
during the last few years, afier the
report of the Committee on Preven-
tion of Corruption was published, in
some States at least {here has been

- such a spate of allegations supported
by a member of Members of Parlia-
ment against the Ministers of all
parties that practically you do not
find any body against whom there
is no charge of corruption. 1 would

.- draw your attention to the definition
of ‘allegation in the Lokpal Bill. We

. must ensure that the administration
or the Minister must come to a deci-
sion of alternatives and they must not
shirk their responsibility to come to a
definite conclusion on account of fear

- that some people in a multiparty poll-
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tical system that we are sibjected 1o
who can never hope to come to power
may make some allegation that such
and such Minister is guilty of lack of
integrity or guilty of impropriety or
improper conduct which can be defin-
ed in a manner which may differ from
man to man. Under such circums-
tances don't you think that there is
the necessity of rigidly defining the
scope within which the Lokpa' and
Lokayukta—especially the Lokpal—
should deal with the conduct of Mini-
sters and their functions? Yoy know
that the line of demarcation between
matter of policy and matter of admi-
nistration is very thin and opirgon
may differ whether it is within the
policy of the Party or Government or
the Ministry on the one hand and
whether a Minister has performed the
duty in exercise of his discretion. In
that context do you not think that
the definitions of the scope so far as
allegations and gricvances are con-
cerned should be further restricted?

SHRI K. SANTHANAM: While it
is true that there has been a spate of
allegations, I think the poliical at-
mosphere in the couniry has  been
vitiated by the fact that these allega-
tions have not becn inquired in‘e
and people have not been told whe-
ther there was any basis for these or
not. Unenquired allegations by res-
ponsjbla people, especially by Mem-
bers of Parliament and Members of
state Legislatures, are more harmtul
than any inquiry or final judgment
by a proper authority. So far as the
Central Vigilance Commissioner and
other people are concerned, I have
yet to know that one good officer has
been penalised as a result of this ins-
titution, though there have been
many complaints. Actua'ly, the Cent-
ral Vigilance Commission organisa-
tion has been a vprotector of the
honest officials. Similarly. I believe
the Lokpal will become ihe protector
of hon2st ministers. It is only the
dishonest ministers who should be
afraid of them. T have read the clause
carefully. I don’t think tha! any policy
decision can possibly come under any

‘of these three such clauses. The Lok-
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who bring frivolous charge and at the
same time deposit some money, or the
discreticnary power of Lokpal or
Lokeyukta should be adhered :0Y

DR. KUNZRU: The work will be-
come jmpossible if it is very heavy. It
wil] be impossible to be looked after
by anybody and discretionary power
of the Lokpal in this matter shouild
*herefore remain unfetered.

SHRI1 K. ANBAZHAGAN: You said.
Lokpal should have under his jurisdic-
tion also the State Ministers ang Sec-
retories of State Governmment. Under
present constitutiona] provisions States
are fully autonomous. Ministers are
responsible. to respective State Legis-
latures. Az such how can Lokpal go
into the complaints against the State
Ministers?y

DR, KUNZRU: That is a constitu-
tional matter and as 1 have said the
Bill can’t be extended to deal with
comeglaints against State ministers and
Secretaries of departments without
agreement with the States. That is
«uite clear,

SHRI S. S. DESHMUKH: The Lokpal
is .a-judicial man who is having judi-
cial background and judicial training
and has functioned in a judi-
cial way It is a principle of jurls-
prudence that in 99 cases g guilty may
go unpunished, but even in one case
where a person has not committed an
offence, should not be punished. That
is the cardinal principle on which we
function. Don't you think this trein-
ing itself could be quite adequate to
take care of this malicious prosecution
because under the common law also if
a man prosecutes another person for
an offence under malicious grounds
such person hag right under common
law - which empowers him to proceed
against for perjury and so do you not
think that in such. cases they will
function properly under the supervi-
slon of iudicla] men?

DR. KUNZRU: Judicia] officer ig not
all-knowing. He has to depend upon
the facts placed before him. T have
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already told you that the present Cen-
tral Vigilance Commissioner was the
Chief Justice of the Mysore High Court.
He authorised the prosecution in 1968-
67 of at least 3 persons. When a per-
son of that finds it necessary
that people making deliberately false
complaints should be prosecuted we
need heve no doubt that power will
be properly exercised.

SHRI S. S. DESHMUKH: Here
there is provision of Leader of. Oppo-
sition being associated for appointment
of Lokpal In UK it is 3 well-under-
stood practice that Leader of Opposi-
tion is Chairman of PAC, It is for this
reason, those in the administration, if
they are {o explain lapses of adminis-
tration, financial laspses etc. then the
possible person who would be in a
batter position to go into it would be
the Y.eader of Opposition but today in
cur country what happens is that, the
leader of opposition being in -politi-
cally motivated charges against the
Chief Ministers; and Ministers of State
and even Ministers in the Government
of India, ang 80, in that particular
background obtaining in our country
presently, may I know what is your
idea of associating the leader of the
cpposition with the appointment of
Lokpal? T think you have still confi-
dence in the opposition. as well?

DR. KUNZRU: A man of that stand-
ing should be appointed by the Presi-
dent, after consultation with the Chief
Justice of India. 1 see no reasong for
consulting the Leader of the opposition.
As regards complaints to be brought
to light, there are reports of the Pub-
lic Accounts Committee.

SHRI S. S. DESHMUKH: So far as
the Schedule is concerned, you said it
is all right. The so-called contractual
and commereial relations of the Gov-
emment of India give rise to a spate
of publie complaints. W it not be’
in the fitness of things to allow these
sorts of complaints also to be investl-
gated and looked into by Lokpal?

DR. H, N. KUNZRU: Are you refer.
ring to the Second Sechedule?’



SHRI S. S. DESHMUKH: Ves. It
is item (e). It reads:

Action taken in matters which
arise out of the terms of a contract
governing purely commercial rela-
tions of the administration with
customers or suppliers, except where
the complaint alleges harassment or
gross delay in meeting contractual
obligations.

DR. KUNZRU: If a man does not
fulfil the terms of the contract, I do
not see how any proceedings by the
Government of India against him can
come within the purview of the Lok-
pal. Here it is sajd that these matters
can be considered by the Lokpal
where the complaint alleges harass-
ment or gross delay in meeting con-
tractual obligations.

SHRI S. S. DESHMUKH: Will that
be a sufficient rider? It is a matter
of common knowledge that in all such
matters there are uncalled for prac-
tices though under the garb of law
they may be defended. Yet, there are
many complaints of genuine injustice
to customers and persons who enter
into contractual obligations involving
considerable amounts of money.

DR. KUNZRU: This is a different
thing altogether. The permission
given for a contract can always be
gone into by the Lokpal if a com-
plaint is made before him, But the
question is whether the contractor, if
I may say so, can bring a complaint
against the Government of India for
compelling him to carry out the con-
tract unless he can allege harassment
or gross delay in meeting contractual
obligations.

. SHRI S. S. DESHMUKH: The word-
ing as it stands, I do not mean to say,
can put civil action out of jurisdic-
tion. The breaches of the contract or
damages can be taken care of by the
civil court. How a contract is arrived
at? That cannot go there. There may
be cases where a person is favoured
in preference to another. That comes
under the exercise of discreticn. That
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discretion cannot be dealt with in
a court of law. They will say: We
are not entitled to enter into 1t; it is
the discretion of a particular officer.
This results in injustice to some. If
you exclude it from the jurisdiction of
the Lokpal, will it not amount to
areatest injustice?

DR. KUNZRU: If a contract has
been improperly given, I think a com-
plaint can be made, according to my
reading of the Bill, to the Lokpal. If
the Lokpal thinks that the matter is
one which can go easily before a court
of law, then he will take no cogni-
zance of it. But if he is satisfied that
there are reasons why the complaint
cannot go to a court of law, he can
deal with the complaint himself,

MR. CHAIRMAN: Thank you vely
much for having come all the way and
given us the benefit of your experience
and advice.

DR. KUNZRU: Thank you
much.

very

(The witness then withdrew)

——

II. Prof, P. K, Tripathi, Dean, Fac-
ulty of Law, Delhi University.

(Prof. Tripathi wag called ;p and he
: took his seat)

MR. CHAIRMAN: Thank you very
much for coming here, I would now
request you to give your opinion on
the Lokpal Bill briefly in about ten
minutes. Afterwards, hon’ble Mem-
bers will ask you gome questions for
clarifying somec of the points, You
may start now.

PROF. P. K. TRIPATHI: I am grate-
ful for this opportunity of being
permitted to be present here. My
opinion about the Bill will be in the
first part on questions of broad policy
and in the second part on details of
the provisions. So far as questions of
broad policy are concerned—not politi-
cal policy, but policy as I, as a techni-
cal man, understand it—I think what



appears to be a very dangerous fea-
ture of the Bill is the provision here
for investigation into actions of Minis-
ters particularly. It appears to me
that it requires more thought whether
we should have an authority who will
look into the actions of Ministers and
fix responsibility on them because
this authority will replace to a great
extent the functions that Parliament
itself has been performing in our sys-
tem, and which, in my very humble
opinion, the Parliament should conti-
nue to perform. It is very difficult to
make a distinction between even an
administrative action and a matter of
policy and I have tried to say in the
brief that I have submitted that it will
be difficult sometimes for the Lokpal
and also for the Minister to avoid
conflicts on matters of policy. A
Minister should be responsible only to
Parliament and Parliament has suffi-
cient machinery for controlling that if
a Minister goes too far away from the
principles laid down by Parliament in
the various enactments,

There is another danger—we are
diving a very high status to the Lok
Pal; we are conferring on him the
status of the Chief Justice of India;
we are also giving him powers of
investigations which the Chief Justice
himself does not possess; we are giv-
ing him access to files and material to
which a judge of the Suprene Court
o; any other Court has no #cess.

This Officer, when he is in a posi-
tion to investigate the complaints, as
we contemplate, on the actions taken
by a Minister, may start the investi-
gation on his own and then makes a
report to Parliament. It appears to
mec quite plain that this report, in
many cases, will in effect b¢ a report
of the Opposition. That is what I
have tried to say in thc article. 1f a
Minister has taken some action which
somebody does not like, this officer is
not bound to wait until a complaint
comes, He makes an investigation of
his own accord and then makes a re-
port to Parliament. If the Govern-
ment agrees with the poilcy which
the Minister has followed in taking
the actions complained—and it should
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be 80 in the norma] case—then, his
report to Parliament is merely a Re-
port of the Opposition. There is
nothing wrong in the Opposition be-
ing supplied with facts regarding
any governmental action which may
attract criticism. That is quite nor-
mal. But, here we are aoing some-
thing more. We are giving this criti-
cism the stemp of approval by an im-
partial looking authority, The Lokpal
is not a Member of Parliament; he is
not responsible like the Opposition.
Because of the Opposition, Govern-
ment can say ‘All right, you take over
the Government and you fuli] the
policies which you are advocating and
which we do not approve' And in our
form of Government, ihe Opposition
hag the moral and constitutiona] res-
ponsibility to carry out the policies on
the basis of which it criticises the
Government. But, the Lokpal has no
such obligation. He will be a critic
whom no one can remove from his
office. He will enjoy all the immuni-
ties of the High Court and the Sup-
reme Court Judges and he will have
none of the responsibility of the
Members of Parliament, of Govern-
ment or of the Opposition. I had to
g0 to the extent of saying in the
article which 1 have submitted, that
in a well-chosen critical time in the
political history of the country, an evil
mindeqd Lokpal can even turn down
the Government, There arc many
occasions when the couniry is quite
sore on certain issues, and the Oppo-
sition does take advantage of such
occasions ultimately for its own pur-
poses. On such occasions as long as
it is an argument between the Gov-
ernment and the Opposition, it is a
fair debate. But, to my mind, it
ceases to be g fair debate when a
seemingly judicial or semi-judicial
verdict of a very high official of the
status of the Chief Justice of India is
flung on the side of the Opposition.
At a delicate moment, this will turn
down any Government. My submis-
sion therefore, is that so far as the
Ministers are concerned, matters on
which action has been taken by them
should not be reviewable by any per-
son other than the Members or a Com*



mittee of Parliament. Only Parlia-
ment should be the custodian of this
power of criticising or even taking
action against the minister,

Now, we have divided into twou
categories the action that the Lokpal
will take. Firstly, when there is an
‘allegation’. The term allegation has
a tinge of criminality or at least of
moral turpitude. And secondly,
where there is some grievance that
somebody has suffered an injustice,
Injustice is a very vague term—vague
in this situation., So far as the ques-
tion of allegation is concerned, firstly,
1 think, the allegation against the
Minister should be examined only in
very extreme cases; and, secondly, it
should be examined by a Commission.
The advantage is that the personnel of
the Commission is not known before-
hand. I do not know who will be ap-
pointed in the Commission to investi-
gate into the particular action. The
person therefore does not have that
political potential in his Lands which
he will have if he is already known
to be the person who will investigate
into the action. The Commissions
have this advantage; and, then, they
generally are headed by men of great
legal experience—retired supreme
court or high court judges. They
bring in the judicial mind to bear on
the problems. Even in the case of
persons other than the Ministers, in
the case of allegations, the Bill per-
haps goes too far because, we have,
in the case of persons. other than
Ministers, Article 311 of the Constitu-
tion, It guarantees a certain proce.
dure to the Civil servants. To my
mind, the Courts have further enlarg-
*d these guarantees and they bind us.
And unless we give the Civil servants
all these guarantees, it will not be
constitutional to make the investiga-
tions into the allegations.

In other words, these investigations
might fall foul of 8311 if they are
meant to lead to any result. The pro-
vision in article 20 in effect says that
there should be no ex-post facto
criminality and no one should be
punished for an act which was not an
offence when it was ommitted. These
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- r . .
aré very vague expreasions that we
have used in Section 2(b), in the
definition part of it. It says: (i) has
abused has position as such to obtain
any gains or favour to himself or to
any other person or to cause undue
harm or hardship to any other per-
son.” If this is an offensive for which
a person is going to be punished, he
will be entitled to know what are
the contours of the offences for which
punishments are contemplated, We
are going to appoint the Lokpal for
the first time and we are conferring
on him this power, We are perhaps
violating article 20 of the Constitution.
My submission is that the whole idea
of investigations into allegations is
very ambitious and is also unnecessary
because, as long as it is an allegation
of any act prompted by improper
motives on. the part of the civil ser-
vant, we have a departmental machi-
nery which we can tighten up and can
amplify also. It i3 unnecessary to set
up another machinery. Probebly the
real difficulty in taking action against
the public servants springs from the
Constitution itself. There is so much
protection given to the civil servants.
Those who are administering find it
sometimes impossible to take any
action. And any action will take guch
a long time; it requires so much of
details and so much of recording end
so much of- delicate observance of
technicalities, Ultimately, some mis-
take is committed somewhere and the
courts crack down upon the depart-
ment for this mistake. We will have
to wait until our Courts sense that
the administration must be run by
persons who are taking on thelr
shoulders the responsibility of the
administration. They are to be treat-
ed leniently and are not to be quibbl-
ed as long at least as they are procee-
ding honestly and with a reasonable
diligence. But by making thig. provi-
sion we cannot delete the provisions
of Art. 311 In New Zealand where
they have a parliamentary form of
Government like our own they have
tried this experiment only with what
T would consider to be parallel to our
investigation into ‘grievances’. In-



vestigation into a grievance is a
very different matter because there is
no allegation or moral turpitude in-
volved here and there also I submit
the Minister should be kept out. But,
in the case of other civil servants
there will be enough opportunity for
rendering service to the public by a
Lokpal who looks into ‘grievances’ as
distinct from ‘allegation’. There are
all kinds of grievances. People write
w a Department and they do not get
replies. This is a grievance. This is
a very realistics grievance. There are
grievances by women doctors in medi-
cal departments that they are being
over-burdened with work; that the
administration being in the hands of
male doctors they fail to understand
the difficulties of women doctors. They
send all women patients to the women
doctors; they are in larger number
especially in the C.G.H.S. Scheme and
yvet the male doctors have less work
compared to the women doctors.
There are grievances like this. Un-
fortunately, the Act again excludes a
grievance like this. Again thre can
be a grievance as to how many holi-
days people should have. There are
nundreds of complaints which can be
‘taken care of under grievances and if
the Lokpal is confined in his operation
to looking after grievances, he
will certainly create a climate
of understanding and faith
between the administration and
the people because, perhaps, 80 per-
cent of the complaints are mere griev-
ances and only a very small propor-
tion of them really involve allegations
of dishonesty. Then I particuarly feel
that it should not be possible for the
Lokpal to proceed without a complaint,
and I should even say without a com-
vlaint from a person who has some
interest. As the Bill i drafted, it
vermits the Lokpal either to procecd
on a complaint or by himself and the
complaint need not be from a person
who has an interest in it. This can
lead to very grave annoyance and
almost paralysing of the administra-
tion. In some Departments the sub-
ordinate may not be happy with his
superior and he can make 2 com-
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plaint. 1 know he cannot himself
make the complaint but he can ask a
friend of his to put in a complaint
against his officer and perhaps ‘the
complaint will be against something
this man himself might have done
under the signature of hig superior.
This way the subordinates will make
the superiors get into hot waters by
mkaing their friends to make a com-
plaint to the Lokpal.

It ig my submission, further that
the Lokpal should, before he commen-
ces the investigation, satisfy himself
that the grievance has been placed be-
fore the concerned authority and the
authority has failed or refused to meet
that grievance. There is no such
provision here in this Bill. So a per-
son might feel a grievance for the first
time and spring it on the head through
the Lokpal. If it had been presented
to the concerned authority, a fair-
minded officer might have taken action
on the grievance and tried to remove
it.

Then there is no provision here to
fix the responsibility on the com-
plainant. The complainant is left free
to make any kind of wild allegations.
He may make any number of allega-
tions. They may all be found false.
But nothing happens to him, This is,
I feel, unfair to those against whom
allegations are made.

To come to some of the individual
provisions I find the preamble it is
said that the Bill deals with ‘admini.
strative action’, it will be perhaps
better if we repeat not only ‘action’
but ‘administrative action’ in the Act
also. Then that is not sufficient be-
cause “administrative action’ is 5 very
wide expression and it can include
many matterg of policy for example to
impose rationing, to lift the rationing

- of sugar, etc. There must be some

distinction between this kind of deci-
sion and a decision in the case of a
man who applles for a permit and
the permit is refused to him. A deci-
sion that permits should not be grant-
ed in the following circumstances is
a decision of a normative character.
It is a policy decision and it is clear



that this decision should not be ordi-
narily questionable. A decision that
‘X' should not be given licence is an
adjudicative decision. Here it can be
~ question of injustice, We may give
some relief. First of all ‘administra-
tive decision’ is what we should refer
to in the Act. Then attempt should
be made to clarify that normative ad-
ministrative decisions are not intend-
ed to be questioned,

Clause (b) of Section 2 we say:

“allegation’, in relation to a pub-
lic servant, means any affirma-
tion that such public servant” etc.

‘Affirmation’ is a good word here.
But when we come to (d) it is said
“ ‘grievance’ means a claim by a
person. " etc. I thought the word
‘claim’ in (d) may be replaced by
‘Affirmation’ becauge ‘affirmation’ is
what we have used earlier. ‘Griev-
ance’ 1s hardly a claim. It is just a
complaint. It is affirmation of a tact.
There is no justification of the change
from ‘affirmation’ in the case of ‘alle-
gation’ to ‘claim’ in the case of ‘grie-
vance’.

Then according to 2(c) the compe-
tent authority in the case of a Minister
or Secretary is the Prime Minister.
According to the Constitution the
Prime Minister is one of the Ministers
and I ghall be very happy if this pro-
vision implied that the Prime Minis-
ter should be excluded from the per-
sons against whom complaints can be
made to the Lokpal. But, if that is
the intention, it should be brought out
more forcefully, I mean, expressly.

Or we may expressly say that is not
the intention.

Then we have to say who is the
competent authority in the case of
the Prime Minister could not be the
President or somebodyelse because
the Prime Minister could not be the
competent authority in the case of
the Prime Minister. But he or she will
be the competent authority in the case
of other Ministers.
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MR. CHAIRMAN: If you have fini-
shed, then there are Members who
want to ask some questions,

SHRI BHOLA NATH MASTER: In
the first paragraph of the article Lok-
pal: the proposed Indian Ombuds-
man written by Prof. Tripathi—it
has been circulated to tne Meniners
also—it is observed:

“In the words of the Commis-
sion the Lokpal, as pruposed, was
‘an institution analogous to that
of Ombudsman for India’ and
was expected ‘to serve the samec
purpose as it has done in the
Scandinavian countries and in
New Zealand or is intended to do
in the Unitedq Kingdom." Under-
standably, the Commission has
underscored the desirability of
riveting attention to the peculiar
social needs of our own coun-
try and of endeavouring to evolve
a pattern suited to those needs
rather than following slavishly
the institutions obtaining in other
countries.”

-
What do you mean by “rather than
following slavishly the institutions
obtaining in other countries”? It looks
you are not in favour of this insti-
tution.

PROF. TRIPATHI: 1 am only stat-
ing what the Commission has said—
the Commission has underlined the
need for doing this, rather than fol-
lowing slavishly what is done in othex
countries. We should adopt this in-
stitution to the extent it suits our
country.

SHRI BHOLA NATH MASTER: On
page 151 under CONCLUSION, you
have stated:

“Finally, we venture to suggest
that the creation of the office of
the Lokpal with powers to re-
view, criticize and report upon
the actions of ministers should be
avoided.”

PROF, TRIPATHI: VYes. I am
opposed to the Lokpal having power



to review the actions of the Minis-
ters.

SHRI BHOLA NATH MASTER: It
is also stated in the same page:

“Further, the institution of the
Central Vigilance Commission
with' its ancillary machinery
should not be abolished but
should be utilized, instead, with
slight modification, for discharg-
ing the functions contemplated
for the Lokayukta as proposed by
the Desai Commission.”

You suggest that the Central Vigi-
lance Commission should be entrust-
ed with the work of going into the
grievances or allegations.

PROF. TRIPATHI: If you will
kindly read further on you will find
that 1 have said that so far as alle-
gations are concerned, with respect
to civil servants, the Vigilance Com-
mission should be enough for . that.
As regards the allegations I have
taken this position—(a) there should
be no allegations examined either by
the Vigilance Commission or by Lok-
pal when they are against Ministers,
and (b) when they are against the
civil servants, then the Vigilance
Commission is sufficient. If neces-
sary, we may strengthen it.

SHR!I 8. S. DESHMUKH: That
means, the Lokpal is not necessary.

PROF. TRIPATHI: As far as
grievances are concerned, the Lokpal
can discharge a very important func-
tion. I am not opposed to the insti-
tution of Lokpal. I opposed to the
very wide jurisdiction that we are
giving to him particularly in the fleld
of allegations.

MR. CHAIRMAN: 1 think this
Article of Shri Tripathi was publish-
ed immediately on the publication of
ARC Report in April—June, 1967.
That is not his opinion on this Bill.
The note which he has submitted now
is his impressions on this Bjll. We
should as far as possible confine our-
selves to his latest note which be has
submitted after studying this Bill In

passing we may make a reference to
his article,

SHRI S. S. DESHMUKH: There
is very little to choose between the
two. The opening sentence in his
note says:

“l seek the indulgence of the
honourable Joint Committee to
state only very briefly the points
I should like to make regarding
the various provisions of the Bill
without - elaborating the reasons
in support  of the points. The
reasons are detailed in an article
published by me in the Journal
of the Indian Law Institute, Vol.
9, No. 2—April—June, 1967 under
the title: Lokpal: PROPOSED
INDIAN OMBUDSMAN.”

So one is inseparable from the other.

MR. CHAIRMAN: Let us confine
ourselves to his latest impressions
and get his opinions on them.

SHRI BHOLA NATH MASTER:
You also feel that the Lokpal and
Lokayukt institution will become so
big or so uncontrollable as is the case
with the Vigilance Commission. Then,
you feel that in a country with 45
crores of people so many grievances
will come and mostly the bureaucracy
will be going into all such allegations.
You have also stated that this insti-
tution has been trieq in small coun-
tries like New Zealand, which is not
even at our Zilla level of population.

PROF. TRIPATHI: My  submis-
sion on that point ig that we did not
intend the Vigilance Commission, as
far I see, to go into the actual investi-
gations of civil gervants. But the
Departments developed the practice
of throwing the entire thing on the
Vigilance Commissioner rather than
doing the enquiry themselves. As
soon as a complaint is made, the De-
partment says ‘you make the enquiry’.
The Vigilance Commission has be-
come, instead -of a matter a servant
of the departments in the sense that
it hag to carry on the enquiries fo1
them. - Now, if the Lokpal is asked
to investigate every matter that is



referred to him, he can give some
reasons and get rid of it and there 1s
no one who can call him to book for
those reasons. It depends upon his
personality. He may be a lover of
‘deskwork, a person who shies away
from publicity. Even in the UK,
this problem was considered to be a
very serious problem, Only when a
Member of Parliament refers it to
him he makes investigation, This is
just w save him from numerous com-
plaints. But in Indiag the lokpal will
have complaints, and, he will have
more false complaints than he will
have good complaints; and it will be
difficult for him to manage unless he
rejects them outright. That problem
will be very much there.

SHRI G. S. REDDY: You have sug-
gested that the Lokpal may be a man
equivalent to the Chairman of Union
Public Service Commission, and not
equajl to the Chief Justice of India.
What is the specific reason for your
recommendation?

PROF. TRIPATHI: I think it is a
very important principle in our Con-
stitution to maintain the dignity of
the courts and to maintain the consti-
tutional balance that we have bet-
ween the three organs, viz, the judi-
ciary, the legislature and the execu-
tive. Now, to create a new organ and
give its head the same status as that
of the Chief Justice of India will on

the one hand be derogatory to the
status of the courts . . . .

AN HON. MEMBER: Even if
thejr spheres are different”

PROF: TRIPATHI: Yes. That
is my submission. The Lokpal's

spheres are unlimited. When the
Chief Justice of India decides an issue
there are so many safeguards that we
have. He shares his decisions with
his colleagues who are men of ability
like him own, He will be assisted by
the best lawyers we have in the
country, He will ordinarily, except im
some cases, benefit from the judgments
of High Courts already being deli-
vered on that question. But the Lok-
pal will not have these advantages.
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He will have nobedy to help him, He
may not hear anybody Or discuss witn
anybody. There is no appeal from
him. 1 do not se¢ how the Lokpal
is comparable to the Chief Justice .of
India or any judge of the Supreme
Court of India. If I may submit, with
your permission, here is danger of
dictatorship itself. If you permit me,
1 will read out certain extracts trom
the lectures delivered by Mr. Justice
R. B. Mukherjee of the Calcutta High
Court. Thig is a 1968 publication
These lectures were delivered in 1967.
At page 178, this is what the Jjudge
has stated:

“An Ombudsman is contrary to
the basic letter and spirit of the
Indian Constitution and unless
one is prepared to throw the
whole Indian Constitution, lock,
stock and barrel overboard, an
Ombudsman cannot have entry
into the Indian Constitution. It
will disintegrate the Constitution.
It will disintegrate the Judiciary.
It will - disintegrate Parliament
and the State Legislatures. Soan
after the Ombudsman we will
have to have an Ombudsman for
the Ombudsman. An ombudsman
in India will be a new ‘Star
Chamber’ with a different Indian—

nordic name.”

.This may be an over-statement, but
he.goes on to say:

“The whole idea is impractical
and ig bound to fail to achleve
the purpose, It is not only im-
practical but it is also against the
whole tenor and set-up of the
present Indian constitution and
will involve undesirable re-ad-
Justment of existing constitution-
al values in relation to Parlia-
ment, State legislatures and
judges of the Supreme Court and
the High Courts. This Ombuds-~
man will in time be the super
Parliament, the super Judiclary,
the super Minister and in the
name of Indian democracy, God
forbid, the super Judge. He will
pave the way to dictatorship in
India, a'reign of esplonage under



the cover of bureaucratic tyranny

- and grievance oriented State, con-
stitutionally encouraging a society
of grumblers and critics. "It is
expected that the authorities will
think twice and reflect wisely be-
fore taking such a disastrous
step ... . "

AN HON. MEMBER: What is his
name?

PROF:  TRIPATHI:  Chamanlal
Setalvad Lectures; On the critica)
problems of Indian Constitution by
Hon'ble Mr, Justice B, P. Mukherjee,
University of Bombay publication,
1968, ¥y
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PROF. TRIPATHI: The first ques-
*tion, as I understand, js whether we
really need this mstxtution “or the
‘machinery ag it eXists is sufficient for
meeting the needs of the times. I do
not believe that it is an unnecessary
institution. My submission is that
this institution is unnecessary - and
even harmful in so far as the investi-
gation into allegations is concerned.
And as far as I understand Justice
Mukerjee’s criticism of it js also dire-
cted towards investigation of ‘alle-
gations.’ - But, I think it is a - good
institution and it can serve very use-
‘ful purpose 3o far as investigation in-
to. grievances is concerned provided
that we do not give it the jurisdiction
to go into grievances against Minis-
ters and we also put in some safe-
guards, namely, that there should be
np investigation unless there is a com-
plaint by the person aggrieved, and
unless the person who puts forward the
grievance has some responsibility fixed
upon him about the statements and
allegations that he makes in conhec-
tion with the grievance. If we have
a Grievance Commissioner (which we
hoped the Vigilence ‘Commissioner
would be—we failed in' this because
he became an investigator into
matters of mal-administration) if we
have, as they have in New Zealand a
Pure Grievance Commissioner, a
person says 1 have suffered injustice
which fall ghort of allegations of dis-
honesty or abuse of power, who con-
fineg- himself to grievances where the
person says I have suffered njustice
because of mal-administration as de-
fineq in the Bill, I should recom-
mend its creation. Mal-administration
is very ably defined in this Bill
whereas there are cases of unreason-
able or oppressive or improperly dis-
criminatory use of existing law, there



are also many instances when people
who complain are wrong. I may have
an understanding of g certain rule
which may be wrong. I understand a
rule to mean a particular thing and
I go on applying it in issuing licen-
ces or in refusing permits or doing a
number of things. Somebody should
fell me thig ig wrong and I will do
the right thing. It happens that no-
body tells me. As far as grievances
are concerned it is a useful institu-
tion. ] cannot give a blanket answer
—whether we need or we do not
need—but as far ag investigation of
grievances is concerned it will serve
a useful purpose,

The second question is answered
along with the first. If we insist that
this new institution should have the
power of investigating ‘allegations’
then we have to make dig changes
in the Constitution not only in its
Articles but even M ite spirit. We
have certain conventions determining
the relationship between the Minis-
ter and Parliament and although these
conventions are not written conven-
tions yet they are binding We
observe them. What will happen to
all of them when we have a person
outside Parliament who gives a no-
tice to the Minister and afterwards
reports it to-the Parliament. This will
kill the enfire working of the Parlia-
mentary system. It will be mutilat-
ing all the institutions that we have,
Therefore, I say if we really want to
have it at the cost of the Constitu-
tion we have to make the changes
in the Constitution, but if we con-
fine him to grievances then the Act
will be sufficient and no amendment
of the Constitution will be neces-

sary.
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PROF, TRIPATHI: Even if it js &
question of grievances some law will
have to be there becausc that law will
enable the officer to get the material
and also to exemine persons, specially
those who are not Government ser-
vants. Some law wi]l have to be
made to give access to flles, to make
appearance obligatory and then to
protect the Lokpal from insults and
obstruction and so on. Some Act will
be necessary but it will be quite a
different Act from this proposed one.

SHRI S. S. DESHMUKH: On the
question of allegations and grievances:
Do you or do you not believe that al-
legations with a twist of words could
be converted into grievances and vice
versa even in the present scheme of
the Act as it is envisaged?

PROF. TRIPATHI: Allegation can
be converted but then we can so define
the functions of the Lokpal that as
soon as he finds that an allegation is
made then he leaves it and reports
the matter to the Department or to
the appropriate authority. 1am all the
way talking on the assumption that
the Minister is not under the jurisdic-
tion of the Lokpal because I cannot
conceive of a Minister in our system
of Government being answerable to
a person outside, The only persong to
whom he should be answerable ous-
gside should be the court or a special
commission appointed. As we know as
soon as & commission js appointed a
Minister has to resign ordinarily be-
cause he cannot while in office be ap-
pearing before a commission and
answering these allegations, Now
those who want to make allegations
against the Minister either have
honest, firm and proveable allegations
or they do not. If they have homest
allegations what prevents them from
going to the court. But they do not
want to go to the court because they
have not allegations which could be
proved in the court. They want to



Rejorms.

put allegations before a man who will
not demand the proof which a court
demands. This unfair. This muti-
lates the whole system,

SHRI S. S. DESHMUKH: Let us
take the law ag it stands today, If a
Minister out of corrupt motive, let
us say, as a result of exchange of
good amount of money passes an order
in favour of a particular firm and if
this allegation were to go under the
present law of corruption before any
court the standard of proof required
by the court is so much that it be-
comes difficult for a person to go to
the court. But still a man may honest-
ly believe that what he alleges s
true. The man may have an intimate
personal knowledge of the fact ihat
good amount of money has really ex-
changed hands and yet he may not be
in a position to prove the same in a
court of law...... and get conviction
against a particular Minister, What ac-
cording to you should that man do?
Should he keep quiet or go to court?

PROF. P. K. TRIPATHI. It is a very
important question. But I would like
to know why is it that our courts re-
qQuire thig proof? If the courts are un.
necessarily requiring this kind of
proof, why not change the course of
the courts. Is there sound specific
reason for requiring this proof?

You cannot first call a man a cheat
and convict him Human being is
bound to err. Why is it that the court
requires this proof. Is it becawse it
wants to protect dishonest people or
doeg it require for the simple reason
that no homest person should be con-
victed? "

SHRI S. S, DESHMUKH: It is on
the basis of jurisprudence that 99
persons may go scot free and one in-
nocent man may not go to gallows.
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PROF. P. K. TRIPATHI: If you are
going to declare that a Minister has
taken bribe, when you do not have
the quantum of proof are you not
taking the risk of saying that an
honest man who in fact has not taken
bribe has taken the bribe? Risk may
ke 1:10. Would you like to take that
risk? Why so? Do you want to be in
a hurry through the Lokpal to con-
viet a Minister of dishonesty even
though you do not have that proof I
cannot understand how I can be sure
that he has taken bribe even though
I cannot establish this fact. As my
wife told me so. Some times I am
sure merely because somebody whom
I trust has told me.

The court when it convicts a person
knows that it js trading on a very de-
licate ground.

My submission is if a Minister has
taken bribe and it is not possible to
prove it, it is a case for g Parliamen-
tary Committee to consider. It is
not a case for g person who hag the
status of a Supreme Court Judge to
say that he has taken bribe. This is
where we are unjust because we
give him the status of Supreme Court
Judge and we deliberately do not nut
on him the responsibility of deciding
the matter like a Supreme Court

Judge.
SHRI SHIVAJIRAO S. DESH-
MUKH: According to your present

thinking it would be necessary to in-
sist for the sume standard of judge-
ment, When we conceive that. he has
taken bribe should we allow him to
continue or his action be quashed?

PROF, P, K. TRIPATHI: When we
come to the conclusion that he has
probably taken bribe and then allow
him to remain a Minister, this to me
appears to be a very difficult pro-
position. Therefore, the distinction that
we are trying to draw between a case
where surely he hag taken bribe and
he should be convicted by the Court
of Law and a case where he has most
probably taken bribe and yet he may
remain a Minister though his action



may be quashed on the ground that

he has most probably taken a bribe 15"(#"

an unreal distinction. I cannot imagine -
the latter remaining a Minister after
this judgement. When a judge decides
that ‘A’ hag committed murder, it i8
implied that all he is saying or that it
is improbable that he has not com-
mitted a murder, The Judge has not
seen the murder. In effect, he says
that he is satisfied.

SHR]
MUKH:
judge?

SHIVAJIRAO S.
Who

DESH-
could be the best

PROF. P. K. TRIPATHI: Investiga-
tion by a Committee or investigation
by the Parliament will be the only
solution. People will judge for them-
selves. The critics will say whatever
can be said against, the ister and
his supporter wil] say what can be
said in his favour, It may be as it
happen in many caseg that he realises
he is guilty and even then he goes on
reasoning to defend himself. But that
is a differerit matter.

MR. CHAIRMAN: Proofs required
in judiciary, as you say, are very
very technical and on certain grounds,
In many cases, as you know, depart-
menta] enqulms are held. Judicial
enquiries are held. So many enquiries
are held and whatever proofs are
available are made use of by the peo-
ple. Orders and judgments are given.
Man in a Departmental enquiry is
convicted but it seemg when he goes
to a Court of Law, he may not be
convicted because there are not suffi-
cient proofg to convict him,

Everybod knows about a case of
the Railway Officer who had stolen
something but was acquitted by the
Court. It is felt that the man might
have approached somebody and got
justice, That is the ides.

PROF. P. K. TRIPATHI: We take
- departmental action even though we
may not be able to prove some things
before the Court of Law.

Under Article 311, now the courts
roqu.lre ul to hwe the same standard
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of judgment. We must give him all
the grofinds. He has a right to bring ~
witnesses and cross examine the wit-
nesses which Government puts, Again
he has a right to question the findings
and say that the findings should not
be what they are and he should not
be given punishment. It there
is no relevance between evidence
and the findingg the court deft-
nitely comes in. The findings must
be related to evidence. Court will not
interfere if it feels that with this
evidence a reasonable person could
come to this conclusion, But to say, if
I were there, 1 would not have come
to that conclusion js a different thing.
For removing a person we hold the
enquiry, and if it is proved, he ecan be
removed. It ijs perfectly all right.
Even there when court comes in, he
can get relief from the court. We
do not attribute to him moral terpi-
tude without proof and if we do at-
tribute, he can go to the court,

A civil servant 'who has gone to
court can return to you after 5 years
when the court has given a decree.
What wil] the Minister do? If you
declare him o be guilty of moral ter-
pitude, he lose his office, he loses his
constituency and if after 10 years the
court upholds him and says, you
were wrong in declaring him to be
guilty, what would happen? What
about the irreparable loss to him. In
case of a civil servant you give 5 lakhs
or 1 lakh or 15,000 or whatever it is.
What do you do in the «case of a
Minister? Are we really very sure
that we have now evolved an institu-
tion where such things will not hap-
pen? What tremendeus power this is
in the case of a Minister, for any
particular man to handle? He can
bring any charge against the Prime
Minister or a Minister or anybody and
even a Government can be thrown
out and there will be necessity of re-
elections, Should we give such great
powers to an individual? I think 4t
is a very great power to be entrusted
to one single person.



SHR] SHIVAJIRAO S. DESH-
MUKH: Leaders of opposition. and
various political parties havg  been
filing charges and allegations politi-
cally motivated, There are breught
forward certain grievoul, charges of
maladministration against ministers
and so on. Those charges are turned
down by Chief Ministers. and Prime
Ministers being politically motivated.
Even that Chief Minister or Prime
Minister may not have political
strength to do away with that even
if he is or she ig convinceq that such
and such a person is guilty of charges
levelled against him. There is another
set of circumstances and Parliament
or Assemblies cannot devote consider-
able amount of their time for debating
individual grievances because Parlia-
ment and Assemblieg are expected to
devote time for larger issues of
public importance anq policy matters
which affect millions of our people
rather than devoting their time to
cases of misdemeanour or certain
allegations of corruption. What machi-
nery is there which would take care
of these two sets of circumstances I
just mentioned?

PROF. P. K. TRIPATHI: The anly
machinery I can think of is the
machinery that you have been using,
the appointment of Commissioners—
you appointed a commissioner in the
case of the Chief Minister of Punjab
once and you also appointed a com-
missioner in the case of Chief Minis-
ter of Jammu and Kashmir, If we
assume that large numberg of Minis-
ters are corrupt and so on  what
remedy is there, except to conclude
that we are all a corrupt people and
we cannot have S0 many
ministers without ourselves -being
corrupt, In my own small way, when
I was doing administration in  the
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corrupt

Faculty, boys were complaining about .

the union office bearers and they did
make fantastic complaintg and I found
that 95 or 99 per cent of them were
politically motivated and false. Of
course, boys grow up and become men;
this is how the world goes on. If we
have many Ministerg who are corrupt
very humbly and very serfously, I

would- suggest, -we meed do nothing
about it. We deserve them. There
cannot be s0 many corrupt men in
Administration without large sections
of the people in India being corrupt.
We may have some corrupt people
here and there. They can be punished.
But to make it a big issue as if cor-
ruption is' a big national shortcoming
is not correct. That will not solve the
problem, Whenever any corruption
charge comes we can appoint a Com-
missioner, a specia] commissioner to
go into it and dea] with it, The differ-
ence between the commissioner and
Lokpal is this, namely, one does not
know who the commissioner will be
to deal with a particular matter,
whereas it i not so in the case of a
Lokpal. The person who is appoint-
ed Commissioner for a  particular
subject does not have the potential
for political michief which the other
different person in the capacity of
Lokpal will have because he knows
that he can turn tables against any-
body in any State or in the Centre at
any time he likes, This is my reading
of the sgituation. I can very easjly il-
lustrate this if you give me the time
for it..

SHRI S. S. N, TANKA: In para 1
of your Memorandum you have ob-
jected to the appointment of a person
outside the- Parliament as Lokpal and

you have stated that the actions of
Minjsters can be judged only by
Parliament itself, You are perhaps

right in that view but don't you think
that the Lokpal himself will be an
officer of Parliament? And therefore,
will be considered ag its representa-
tive.

PROF. P. K. TRIPATHI: If he is
Member of Parliament......

SHRI S. S. N, TANKHA: No he is
appointed by Parliament and he
works on its behalf. If instead of ap-
pointing a Comission of enquiry to go
into various complaints and allega-
tions, what we do is, we appoint a

person known by the name of Lokpal
to go into all those cases where com-
plaints and allegations are brought



forward before the Parliument and s0
he functions on behalf of Parliament
and he reports to the Parliament.
What do you say to that?

PROF P, K. TRIPATHI: In England
they have contemplated this kind of
institution. They cal] it “Parliamen-
tary Commissioner”. If we want him
to act on behalf of Parliament we
should make such provisions which
make it sure that he is acting only on
behalf of Parliament. That is to say,
he should look into grievances which
have been presented to him through
MPs. This should be iuade clear, He
should not have the Chief Justice's
status. He is an instrument of Parlia-
ment. He should never have the
status of Chief Justice, If he is equal
to the Chief Justice of India that will
be a stigma on the Minister against
whom something is found. So let it
be known that here is something
which is found against some minister
by a person employed by Parliament
a competent men employed by Parlia-
ment looking into matters not by the
Chief Justice. If an officer of Pariia-
ment finds that somebody is corrupt,
then Parliament proceeds and  sces
what it can do about it.

SHRI S. S. N. TANKHA: Today
the Auditor General enquires into
the work of the various Ministries or
public undertakings. He then reports
to Parliament and Parliament en-
trusts the work to the Iublic Accounts
Committee. In the same manner, Lok-
pal will initially enquire into the alle-
gations or grievances ani then report
to Parliament directly. Supposing
we make rules to the effect that he
will report to Parliament and then
Parliament wil] decide the whole
question, What do you think do not
this?

PROF. P. K. TRIPATHI: He will

work on behalf of Parliament?

AN HON. MEMBER: Even now
there is a provision that he will re-
port to Parliament.
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SHRI S. 8. N. TANKHA: Asit is
the provision is that he will submit
an annual report to the Parliament.
Supposing we say that al] the enqui-
ries made by him are reported to
Parliament and then Parliament may
decide which of them should be pur-
sued and which of them shoulq be-
dropped. Does it satisfy you?

PROF. P. K. TRIPATHI: That will
satisty me largely. As ] understand
the suggestion is that he will act for
Parliament and he will be like the
Auditor Genera] looking into the’
affairs of administration and making
reports to Parliament. Then, he will
not have the status of the Chief Jus-
tice of Indja.

SHRI S. S. N. TANKHA: What is
vour objection to that? Auditor
General is of high status so that no-
body may say that injusticc is done
to this man or to that man. Therefore
the person to be appointed should be
of a very high status—as high as the
Chief Justice of India. We do not say
that he should be the Chief Justice of
India.

PROF. P. K. TRIPATHI: The diff-
erence is this: The Auditor General
goes into the account as an ex-
pert in the line points out what s
wrong with the accounting. 1 do not
know to what extent the  Auditor
General fixes responsibility on indivi-
duals for corruption.

SHRI S. S. N. TANKHA: In his
reports he states that such and such
an irregularity has been committed
and that such and such person seems
responsible, Then, of cours~, it is for
the Public Accounts Commiitee to
determine whether any action should

be taken against that person or
persons.
PROF. P. K. TRIPATHI: If the

Auditor General makes a report that
certain person is responsible and if
we take action on that basis against
that person without making a formal
inquiry, then I am afraid this action
is challengeable under Art, 311 of the
Constitution. Auditor General can



very well say that the accounts
should have been kept in this manner,
this much money should not have
been spent, etc, If he 3zays that so
and so has been responsible for this
mistake or that irregularity and
therefore he should be punished, then
it is a different matter,

SHRI S. S. N. TANKHA: It is the
Punblic Accounts Committee, which
after receiving his report, goes into
the entire matter and determines as to
who is responsible.

PROF. P. K TRIPATHI: My sub-
mission is that unless the person con-
cerned is given the opportunity of de-
fending himself and has been told
what the charges are and given the
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opportunity of cross-examining the
witnesses and producing his own wit-
nesses, demanding documents and
then again given the opportunity of
showing cause why the proposed
punishment should not be given, he
cannot be punished by way of remo-
val.

MR. CHAIRMAN: We are not
going to put any more questions to
you, Thank you very much for

having come all the way and given
us the benefit of your experience,

The meeting is now closed.

(PROF. P. K. TRIPATHI then

withdrew.)

(The Committee then adjourned).
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pa] or Lokayukta will not go into the
question or come to a conclusion as to
whether a particular policy endorsed
by a Legislature is right or wrong. It
is absolutely outside his jurisdiction.
I cannot imagine any Lokpal or Loka-
yukta going into a policy matter and
coming to a conclusion that this policy
is wrong or right. I do not think
that clause (2), sub-clause (b) is too
wide or that this can be abused,

SHRI SUPAKAR: My second and
final question ig this. I think it is
necessary to differentiate as between
the allegations made against the mi-
nisters and the allegations made aga-
inst the officials. The allegations
against the officials do not get wide
publicity whereas the allegations
against the ministers get publicity
through papers or through questions
raised in Parliament. Once gn allega-
tion is made against a Minister, it is
difficult to wash off the mud. More
especially, it is very difficult to wash
off when a verdict is given by a Lok-
pal. Therefore, from the ‘experience
of the working of the Vigilance Com-
mission or the Central Bureau of In-
vestigation, I think that so far as in-
vestigations against the officials are
concerned, they are not very helpful.
In judging the allegations against the
ministers and the public servants
concerned, should we not therefore
make any distinction?

SHRI K. SANTHANAM: I have
already said that the Minister and the
Secretary stand on an entirely differ-
ent footing. Take for instance the
question of going in for collection of
money. The minister, as a party
fcader, has some justification in going
about collecting money for the party
fund or other purposes. They may be
lepitimate provided that is done open-
ly ©nd subject to proper conditions;
but we cannot allew any Secretary
to go about collecting money fur any
Purpose whatsoever. You will find
that it is not a question of policy but
it is a question of inamvidual action.
If it is a question of policy, both the
Minister and the Secretary will have
to be put together in the same dock.
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If it is a question of corruption er
tampering with administration, that
yvill have to be judged independently
In respect of each person. Even if
that comes to Lokpal, he will have to
judge the Minister as an individual
apd the Secretary as a separate indi-
vidual and then come to a. finding.

SHRI SUPAKAR: I think I have
nofc made myself quite clear to you.
I just want to know whether the
Scope of allegations against a minig-
ter and against an official should be
kept separate because, as you say they
cannot be put on the same footing.

SHRI K. SANTHANAM: Yes, Sir.
Definition of corruption is just like
definition of any other crime, There
is no need to change the definition.
An act of corruption on the part of
an official may not be corruption in
the case of a Minister—take for ex-
ample the collection of funds. If you
can give me an alternative draft, I
shall be willing to consider that. If
the Committee considers that a sepa-
rate formulation should be made, I
have no objection. But, personally
speaking, I do not feel any change is
needed at all.

SHRI S. S. N. TANKHA: Some
witnesses who have previously ape
peared before us suggested that the
Lokpal should also enquire into the
conduct of Members of Parliament
and of State Legislatures, What is
your view about this matter?

SHRI K. SANTHANAM: I think it
is very difficult to answer. I would
not like that. Every legislative body
should judge the conduct of its Mém-
bers in its own way. I think it should
be the Privileges Committee or some
other Internal body of Parliament
that should investigate into such
cases. In the Report of the Committee
on Corruption, we have suggested that
a code of conduct should be framed
and the breach of the code by a Mem-
ber should be treated as a breach of
privilege and the Privileges Commit-
tee should judge and deal with the



conduct of the Member. It should be
able to recommend to the President
that the membership of the concerned
Member may be terminated and he
may be disqualified for six years. I
think the President should be em-
powered with that power and on the
basis of the report of the Privileges
Committee, he should disqualify his
membership. I would rather keep the
Members of Parliament or Legisla-
tures outside the scope of Lokpal and
Lokayukta.

SHRI S. S. N. TANKHA: May 1
know whether, in the course of the
enquiry regarding the report which
you have given, has it ever come to
your knowledge of people complain-
ing to you against the working of the
Members of Parliament? Had their
conduct been subjected to challenge?
If that is so, should not some method
be found for putting that in order?

SHRI K. SANTHANAM: Cases
came to our knowledge. Members
have indulged in grave misconduct
by exploiting self-interest of big busi-
ness mcn ete. for putting questions
and so on and so forth. But the
Member of Parliament has no per-
sonal power or authority and he can-
not directly commit any abuse of
power. He has got some status and in-
fluence. That can be misused, I think
Parliament should devise its own in-
ternal checks to deal with it. Other-
wise, by bringing in cases of M.Ps. the
Lokpal will be subjected to criticism
by Members. Members will put ques-
tions and make speecheg criticising
the Lokpal and Lokayukta. They
should be kept out of his purview.

SHRI S. S. N. TANKHA: You
have suggested in your memorandum
that the Lokpal should be given one
term of office only which is to expire
whenever he attains the age of 65.

May I know what you think should

be the maximum age to which he
should be allowed to carry on?

SHRI K. SANTHANAM: I have
already said 65. He must retire at
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65. You may appoint him at the age
of 50 but I want him to retire at 85.

SHRI S. S. N. TANKHA: Why is
it that you consider that he should
retire at 656? Do yiou consider that at
the age of 70 or 68 a man becomes
usel:ss physically and mentally and
therefore, he should not continue?

SHRI K. SANTHANAM: For the
same reason that the Supreme Court
Judges vetire at the age of 65. It is
quit possible for some Judgeg to have
very good health at that age. But
about this age of 65, after g great deal
of discussion and consideration we
considered in the Constituent As-
sembly that under Indian conditions
people become senile after 65. It is
better to be on the safe side and put
the limit at 65. But I do not wWant
any senile man as Lokpal or Loka-
yukta.

SHRI S. S. N. TANKHA: You

know, Mr. Santhanam, efforts are
being made throughout the country
that the age of retirement of the

Supreme Court Julges and the High
Court Judg:s should be raised. In-
stead of 65, they should be allowed
to work till 70.

SHRI K. SANTHANAM: I do not
know. These days nobody wants to
retire and probablw the Supreme
Court Judge themselves have raised
this matter. If the age of retirement
of the Supreme Court Judges and
High Court Judges is raised, then cor-
respondingly the age of retirement of
Lokpals and Lokayuktas will be rais-
€ed. But I do not want any retired
Judge of the Supreme Court to be
appointed. The integrity of the
Supreme Court I even consider as
more important than the integrity of
Lokpal.

SHRI S. S. N. TANKHA:' Would
You fix any minimum age for this
appointment also?

SHRI K. SANTHANAM: Nobody
below 50 is likely to be appointed.
The position in the country even as it
is, is that young people are not very
much favoured. There is always a



tendency to favour old people. Even
if a man of 49 or 50 is appointed, I
will welcome it.

SHRI S. S. N. TANKHA: Will you
agree when I say that the term of
office may initially be for a period of
8 vears or 10 years instead of 5 years?

SHRI K. SANTHANAM: Fixed
veriod means that you have no regard
to the age at which he is appointed.
But my plea is that retired Judges of
Supreme Court should not be ap-
pointed. If you appoint a man at the
age of 65 for 10 years, then he will
retire at 75. For 4 or 5 years he may
remain there doing nothing just ag in
the case of the United States some
Judges become a big liability and
they do not know what to do with
them. They could not be retired. We
do not want such a position to arise
here.

SHRI S. S. N. TANKHA: Suppose
the appointment is made at the age
of 50 or 51 and he is allowed to 8o
on for 10 years, do you agree?

SHRI K. SANTHANAM: I want
that he should retire at the age of 69.
1 want that once he is appointed, he
should not aspire for any office either
in the private sector or public sector.
He must be given no option and after
retirement he must continue to be
one of the dignified non-official watch-
dogs of the honesty and integrity of
our public life. So, if mou retire him
early, then that trouble comes. If
you retire a Lokayukta at the age of
61, he may be appointed as Lokpal
for 4 years but the better thing is to
make them independent and go to the
end.

SHRI S. S. N. TANKHA: In your
memorandum on page 2, last line,
paragraph 12 you have stated that
you do not see any justification for
sub-clause (3) of clause 8.

SHRI K. SANTHANAM: It ex-
empts the officials of the local bodies
and others. After all they are Cen-
tral Government servants. I do not

see why any distinction should be
drawn between the Central Govern-
ment servants of one type and amo-
ther.

SHRI S. S. N. TANKHA: Lokpal
is to be one person only throughout
the country. There should not be
two Lokpals. Now if all this work is
entrusted to him, will it not add a lot
of work for him which it may be
difficult for him to cope with and
moreover, it wiil result in delay in
investigation and finalisation of find-
ing?

SHRI K. SANTHANAM: Lokpal
will have nothing to do with that be-
cause Lokpal will have to do only with
the administrator of the Union terri-
tory or somebody who is of the rank
of Secretary or parallel to it, but it is
the Lokayukta who will have to do.
There is provision to appoint morc
than one Lokayukta. Otherwise,
there wil] be no authority at all un-
less you make specia! arrangements
for looking into the allegations wof
corruption and mal-administratior.
Why should you leave them alone?
All persons coming under the juris-
diction of the Union should be subject
to the Lokayuktas.

SHRI S. S. N. TANKHA: You will
have no objection if some special offi-
ser is appointed for undertaking that
work.

SHRI K. SANTHANAM: Once You
put an in institution like the Loka-
yukta, if one is not adequate, youv ap-
point two. If two are not sufficient
then three. One of them may be in
charge of Union Territories and pub-
lic undertakings. But why a special
officer?

SHRI G. S. REDDI: You have been
stating that the prima facie finding of
the Lokpal should be taken as the ini-
tiative for action. Now is it not possi-
ble that the prima facie finding is alsu
faulty?

SHRI K. SANTHANAM: May be.
That is why it is called a prima facie
finding. Prima facie means thnt ul-



timately after fuller judicial inqmry
it may be found faulty.

SHRI G. S. REDDI: Then the find-
ing of the Lokpal will not be final.

SHRI K. SANTHANAM: It is not
fina] in the sense that action can be
taken on that.

SHRI G. S. REDDI: That means it
can be revised.

SHRI K. SANTHANAM: It could be
set aside by a proper inguiry. It

R,
w»

should not be superseded or set aside
by the executive authority. It win
have to go through some judicisl pro-
ce:s. That is the point.

MR. CHAIRMAN: Mr. 3Santhanam,
we thank you very much for your
coming over here a!l the way ard giv-
ing us your valuable advice and op-
nion.

(The witness then withdrew)

(The Committee then adjourned)
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I Dr. H. N. Kunzru, Ex-M.P.

(Dr. H. N. Kunzru was called in
end he took his seat.)

MR. CHAIRMAN: Thank you very
much for having appeared before us
to give us the benefit of your views.
I request you to give your opinion,
first and after 10 or 15 minutes I
shall request the other members to
ask some questions of seek some clari-
fication taking advantage of your long
experience in the political life. Thank
you very much. You may start with
ycur own opinion about the Lokpal
Bil'.

DR. H. N. KUNZRU: I do not know
whether I have fully understood the
Bill, but in so far as I have under-
atood it it seems to me to be a little
ton ambitious. It brings together twe
things in one bill, complaints regard-
ing corruption and complaints rega.d-
ing maladministration. Now I am
airaid that the burden that will be
thrown on the Lokayukta will be too
heavy for any one man. As 1egards
the Lokpal he can Jook into complaints
about mal-administration and corrup-
tion because he will have to deal only
with ministers and secretaries and offi-
cers of a very high rank. But the
Lokayukta will have to deal with a
large number of complaints. Some-
time ago, as you all know, the Santha-
nam Committee made certain recom-
mendations for the redress of grievan-
ces on account of mal-adminstration
and checking corruption. Government
considered those recommendations and
came to the conclusion that it would
be unwise to ask any one officer to
deal with the redress of general grie-
vances and at the same time to deal
with complaints about corruption. At
present the Central Vigilance Commis-
sion which hag been set up in accord-
ance with the recommendations of the

Santhanam Committee has to deal with
a fairly large number of cses. Then
there are Chief Vigilance Officers in
the various Ministries or departments
and Vigilance officers in the rubordi-
nate and attached offices and in the
variousg public sector undertakings, In
addition to this, there is a Director-
General of Vigilance in the Railway
Board. I know that the Director-Gene-
ral of Vigilance who deals only with
complaints about corruption in the
Railways has to deal with about 12,000
cases. If he has to deal with com-
plaints about maladministration of
improper exercise of powers by the
various officers, I am sure that the
number of complaints will be much
larger. The Central Vigilance Com-
mission itself has to deal with a
fairly large number of cases. It seems
to me, therefore, that to ask the Lo-
kayukta not merely to deal with
complaints about corruption, but also
to deal with general complaints and
grievances relating to mal-administra-
tion will be to throw too heavy a bur-
den on him. I know there could be
more than one Lokayukta. But I do
not know how many Lokayuktas
Government will be prepared to
appoint in view of the status of the
people who are wanted and the ex-
penditure that the expansion of the
machinery requires to deal with mat-
ters that are mentioned will entail.

Before the Santhanam Committee
reported, the question of corruption
was dealt with by the Kripalani Com-
mittee, but on the Railways only. I
was curious to find out what was the
change in the railwayvs on account of
the supersession of the arrangements
made after the Kripalani Committee
reported and the arrangements made
after the Santhanam Committee re-
ported. I find that by the adoption of



cerfain recommendations of the San-
thanam Committee, the Railways have
not derived much advantage. So far as
I remembsar—I am speaking from 1ne-
mory—there used to be departmental
arrangements for checking Corruption
and the total number of cases was
about 12,000. The number of people
punishcd tere more than the number
of people punished now as a result of
the scrutiny of cases sent to it by the
Central Vigilance Commission. It
seems to me, therefore, from expe-
rience that the elaboration of arrange-
ments will not necessarily lead to an
improvement over the existing machi-
nery. The Central Commission has
been jn existence for the last four
Yyears and it does not seem to be wise
that the existing arrangement should
be unnecessarily changed. If, how-
ever, Government desire that all cases
of corruption should be cealt with
by statutory authorities, I have no
particular objection to it except that
there is no need for it. Howevaer, if
Government thinks that it will give
better psychological sutisfaction tc the
people, if it can say that there is 2
law governing prevention of corrup-
tion in all departments, well, it can
bring the Ceniral Vigilance Commis-
sion -oughly speaking within the am-
bit of the Bill. But it wi'l not be
wise to ask the Lokayuktas to deal
with general grievances also because
their number will not be smaller than
the number of cases of corruption
that are dealt with by the machinery
that has been set up already by the
Government. This is a work—and
here 1 agree with the Administrative
Reforms Commission—that ought to
be done primarily by the departments
themselves. If the Ministers and the
Secretaries know that complaints
against them can be dealt with by a
high ranking officer of the status of
the Chief Justice of India, I think
they will be much more careful in
future than they may be at present.
If they are careful, we may take it
that the officers directly under them
will also be more careful. Agaijn, I
think that the task of preventing mal-
administration should be assigned
primarily to the heads of Ministries
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and departments. Take the Secretary
of any Ministry. It should be pri-
marily his duty to see that the rules
and regulations are observed angd that
the officials exercjse their discretion
properly so as not to cause any un-
necessary grievance to the public
which comes into contact with them
in connection with various matters.
There should be—to use the language
of the Administrative Reforms Com-
mission—an inbuilt machinery in the
various departments to deal with the
redress of general grievances. A
man may be appointed with the rank
of Joint Secretary for this purpose.
So far as his power to deal with the
cases of grievances is concerned he
should be in my opinion an indepen-
dent officer. He should be given a
high degree of independence and he
should not have in every matter to
take the sanction of the Secretary ia
order to discharge his duties.

I have so far been dealing with
clause 7 of the Bill. I have still one
more point to deal with in connec-
tion with that clause . Clause 7 says
that the Lokpal may investigate any
action of the kind mentioneg in the
clause. That is, any comriaint of
maladministration or of corrupt or
improper motives against the Minis-
ters and the Secretaries. The Lokpal
can jnvestigate any action taken with
the general or specific approval of
the officers mentioned by e in any
case where a complaint involving a
grievance or an allegation is made in
respect of such action. I should lik?
to draw your attention particularly
to the wordg “or such action can be or
could have been in the opiniin of the
Lokpal, the subject of a grievances or
an allegation.”

1 wonder—1 ask myself—how a high
officer like the Lokpal. is going to
know whether there is any other ac-
tion which can be or could have been
the subject of a grievance. It seems
to me—I may be wrong—that he will
depend on outside informatiun. which
somebody comes and whispers some-
thing in hig ear. He will not mere-



ly deal with written complaints filed
before him by the persons who feel-
ag;rieved but also with the comp-
laints made perhaps privately and

orally by people who themselves are -

not grieved.

Again, these people may ke persons
en;p}oyed in the departments or
ministries. If you refer to clause 9,

Mr. Chairman, you will find that it
says:

“An allegation is to be made by
any person other than a public ser-
vant.” I think this is a very whole-
some restriction and if the Lokpal or
for that matter, the Lokayukta, who
is to have a similar power, gets in-
formation from outside agencies or
from persons employed in the various
departments secretly, how will he en-
joy the respect of the public what-
ever status that you may give him
by legislation? You want to assure
the public that al] complaints will go
before the Lokpal who will deal in
a very fair manner and you want to
assure the officers against whom
comp'aints may be made that they
need not be afraid of any unfair deal-
ing on the part of the Lokpal. But,
i you give him this power, it has
to be exercised in the manner that 1
have just mentioned. I don’t think
that the Lokpal will then be able to
give general satisfaction in the cases
which he will have to examine.

There are two or three things
more which are general in nature
that I should like to say before I
finish. The rules laid down by Gov-
ernment with regard to the working
of the Vigilance Commission contains
a rule which says:

“The Central Vigilance Commission
will take the intiative in prosecuting
persons who are found to have made
false complaints of corruption or lack
of integrity against public servants”.

1 do not find any such clause in
the Lokpal and Lokayukta Bill. It
§s true, Sir, that the Central Vigl-

lance Commission has not prosecuted
many men for giving false evidence.
I think very few persons have been
prosecuted. So far as I remember, in
the years 1966 to 1967, only three or
four people were prosecuted. It may
be so. Yet, this power ought to be
given in the Bill. It may be that
in future, the Lokpal or Lokayukta
may bc a little more strict and may
want to discourage vexatious or mali-
cious or dishonest reports. I therefore
think that this provision should find
a place in the Bill. I think the Ad-
ministrative Reforms Commission was
also of the view that people giving
false evidence should be regarded as
having been guilty of contempt of
court. They could therefore l.e prosc-
cuted.

We should not allow the people with
immunity to bring a grave charge
against the Ministers or other public
servants. They should realise their
responsibiiity for making such charg-
es, They should understand that if
the charges are malicious or false,
they will be severely dealt with. If
a provision like the one that I have
mentjoned is introduced in the Bill, it
will provide, what I may call, an ex-
post facto remedy, I think something
more than that ig necessary in order
to prevent the people ab initio from
making false reports. My suggestion
is that the persons who bring in com-
plaints against the Ministers and the
officers of the rank of Secretaries
should be asked to make a deposit
of not less than Rs. 1,000/- which will
be returned to them if their complaint
is found to be true but it will be
confiscated in case it proves to be
untrue. I think this will be a very
wholesome provision for the discour-
agement of vexatious or false reports
and for reducing the number of cases
which the officers to be appointed
under the Bill may have to deal with.
In fact I regard the question of de-
posit as a very important questions.

So far T have dealt with superlor
officers only. But there may be com-
plaints against gubordinate officers—



ie., non-gazetted officers. They will
be very large. At present the Depart-
ments concerned deal with these cases.
In the Rai'ways certainly, it is the
individual Zonal Railway and I be-
lieve the General Manager that deals
finally with the cases that are sent up
to him by the Vigilance Officers of the
Railways. If they are to be dealt
with by the Lokayukta, I do not know
how he wi'l ever be able to discharge
his duties properly. I think, there-
fore, that some method should be
found—the necessary modification
may be made in the Bill—to allow the
cases of non-Gazetted officers to be
dealt with in the concerned Ministry
or Department itself.

MR. CHAIRMAN: Thank you Dr.
Kunzru. Would you be willing to ans-
wer some questions to be put by hon.
Members—questions relating to this
Bill only—so that we may get more
information from you?

DR. KUNZRU: In so far I can ans-
wer them, I ghall be glad to do so.

MR. CHAIRMAN: Members will
ask you a few questions and I hope
you will be able to answer them with
your wide experience in politics and
administration.

SHRI A. D. MANI: I would like to
refer you to page 9, Clause 10, sub-
clause (4) which says:

“The Lokpal or Lokayukta may,
in his discretion, refuse to investi-
gate or cease to investigate any
complaint involving a grievance
or an allegation....”

You said that a deposit may have to
be called for from those who make al-
legations to the Lokpal or Lokayukta.
May I ask you whether you are in
favour of costs being levied against
a complaint if the compiaint is found
to be wholly false and frivolous?
For example, when the Lokpal or
Lokayukta conducts an inquiry, the
aggrieved person may have to consult
lawyers to prepare his defence, He

may have to pay money. Woulgd

A you
like thg costs also to be saddled on the
complaint jif the allegations were
found to be false?

DR. KUNZRU: Or lawyers may b.
cglled. I am not against your sugges-
tion. But whatever the findings of
the Central Vigilance Commission ma

be, it cannot do away with Art. 311
of the Constitution.

§HRI A. D. MANI: The point is
1.h‘1s: any proceeding under this Act
will be a judicial proceeding in terms
of the Civil Procedure Code or the
Criminal Procedure Code. Any per-
son who is complained against hag to
Prepare his defence. iI2 ras to con-
Sl.ﬂt some lawyers. He has to put
himself to a lot of trouble. If the
complaint is found to be false, would

vou like the costs to be saddled on
the complainant?

DR. KUNZRU: If the complaint is
found to be false, certainly the comp-
lainant must realise that he cannout
givg vent to his own grudge or ill-will
against any officer because of the ap-

fointment of the Lokpal or Lokayuk-
a.

SHRI A. D. MANI: Now I go on
to something not mentioneqd in the Bill
but which has been discussed when
witnesses appeared before us to give
evidence. Would you like the pub-
lic sector undertakings also {o be
brought within the ambit of this Bill—
Govt. public sector undertakings like
the Bhilaj Steel Plant, Durgapur Steel
Plant, Hindustan Insecticides. So
many complaints are being made about
the contracts being given to wrong
persons. There are grievances.
Would you like the public sector also
to come within the ambit of this Bill?

DR. KUNZRU: At present the Cen-
tral Vigilance Commission covers pub-
lic sector undertakings also. And I
See no reason why any arrangements



40 be made in future shou'd exclude
the public sector undertakings.

SHRI A. D. MANI: There is one
-consideration. In the public sector
undertakings the managements deal
with contracts and tenders, etc. and
it is quite possible that a person who
presents g complaint may be free to
harass the official. So would you like
the public sector undertaking which
is a very sensitive apparatus to be
‘brought within the jurisdiction of
‘the Lokpal and the Lokayukta?

DR. KUNZRU: As 1 have said,
there are Vigilance arrangements re-
grading public sector - undertakings
-also. The question is about the pro-
per exercise of the discretion and it
has been stated here in the Bill in
-clause 8(5):

“In the case of any complaint
involving a grievance, nothinz in
this Act shall be construed as em-
powering the Lokpal or a Loka-
yukta to question any adminis.ra-
tive action involving the exerc-
cise of g discretion except where
he is satisfied that the elements
involved in the exercise of the
discretion are absent to such an
extent that the discretion cannot
be regarded as having been pro-
perly exercised.”

1t is true that is for the Lokpal or
the Lokayukta to decide whether the
discretion has beer properly exercis-
ed or not. But I hope that clause 8(5)
would be observed in the spirit by the
Lokayuk(a and the Lokpal; otherwise
the work of the public undertakings
would be brought to a halt; I mean
that if it is regarded as misuse of
discretion in regard to a contract on
the ground that the lowest tender has
not been accepted or some such ground
that would make the working of the
undertakings impossible. It is not al-
-ways that the lowest tender should be
accepted. There are other things too.
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The discretionary powers of the offi-
cers against whom complaints are
made should not be unduly curbed
otherwise, it will be a great disad-
vantage to the administration. I give
an exampe. A man hag to give an
order which involves some expendi-
ture. In fact, it is happening in some
cases at present that the officer does
not want to accept the sole responsi-
biliy for it; he wants to get the ap-
proval of a higher authority or the
approval of the Finance Officer con-
cerned and so on. The exercise of
his discrelion should therefore be
allowed fairly free scope and it is
only in cases where there is reason-
able ground to fear that it is not
properly exercised that it should be
questioned.

SHRI A. D. MANI: Can I refer you
to page 2 of the Bill? Sub-clause (b)
(i)—Definition of allegation—reads:

“has abused his position as such
to obtain any gain or favour to
himself or to any other person or
to cause undue harm or hardship
to any other person.”

Supppse, a person in the course of
his administrative conduct is punish-
ed by a suverior officer; then the
superior officer does inflict hardship
on the person concerned, whether he
degerved or not is a different mat-
ter.. But it may be necessary in the
interest of discipline to punish a per-
son. Though it may mean hardship,
it cannot become a subject of grie-

vance.

DR. KUNZRU: It may be a grie-
vance, but I don’t think jt should be
made a subject of an allegation. It
should not be regarded as corrupt
action.

SHRI A. D. MANI: To include that
would bring in a large number of ad-
ministrative actions within the ambit



of allegation. Any person who is
punished will say, “I have been
wrongfully punished; he has inflicted
harm on me and therefore the Lok-
pal should conduct an investigation”.

Then, subciause (b) (iii) reads:

“is guilty of corruption, lack uf
integrity of improper conduct in
hig capacity as such public ser-
vant.”

I am referring to the definitions
because they are very important to
this Bill. I can understand “guilty of
corruption” and “lack of integrity.”
But, "improper conduct” may mean
that a3 man does not stand up in the
presence of a Member of Parliament
or @ Minister, That may be an im-
proper conduct. This should be
dealt with in departmental rules, Why
should we include this in an Act like
this?

DR. KUNZRU: No officer is bound
to get up when he finds that a Mem-
ber of Parliament is standing before
him. I don't think any Lokpal or Lok-
ayukta will really convict a man of
corruption if he causes hardship to
somebody. Really these things should
be subject matter of complaints or
grievances and not corruption. We
should not make the definition of cor-
ruption as wide as we can make it.
The whole history of the penal law
shows that the severity of the penal
ties has never checked the growth
of crime, It is only when the penalties
are light, that crime goes down,

SHRI A. D. MANI: Can I refer to
the witness to page 4 of the Bill—
Proviso to clause 8(1), which reads
as follows:

“(a) the Lokpal shall be appoint-
ed after consultation with the
Chief Justice of India and
the Lcader of the Opposition
in the house of the Pcople,
or if there be no such Lea-
der, a person elected in this

behalf by the ivembers of the
Opposition in that House in
such manner ag the Speaker
may direct;”

What is your opinion about the Lea-
der of the Opposition being dragged
into this?

DR. KUNZRU: 1 really see no
point in consulting the Leader of the
Opposition or somebody elected by all
the Opposition parties in this matter.
What you want is a man who has held
high judicial status and who can be
trusted by the public and by the
officers whose cases he will have to
investigate. I don't gee why any Lea-
der of any Party in the opposition
elected by or a group of parties should
be consulted. I cannot really under-
stand why this provision has been put
in. The Administrative Reforms Com-
mission too has made a similar re-
commendation, I could not under-
stand the reasons for it. It seems to
me that the Government is quite com-
petent to appoint an officer of  this
kind, If the Parliament is dissatis-
fled with the quality of the officer ap-
pointed, it can deal with the matter
in ways familiar to ug when the time
comes for it.

SHRI SAMAR GUHA: Respactfully
diffcring from your views about
consultation with the Leader of the
Opposition, I would like to  know
from you, from a man of your ex-
perience and wisdom, if there is a
conflict as to the final choice of Lok~
pal or Lokayukta what will be the
machinery for resolution of such a
conflict? Supposing the President, the
Opposition Leader and the Chief
Justice of the Supreme Court do not
agree with one another in the matter
of selection, how can that conflict be
resolved?

DR. KUNZRU: I don’t see why a
conflict should arise. No party, nei-
ther the ruling party nor the opposi-
tion parties should be asked to advise
the Government in this regard.



SHRI SAMAR GUHA: Taking it
for granted that the provision in the
Bill about consultation ig approved, if

there is such a conflict is it to be
resolved?

DR. KUNZRU: The Government
will make the choice and recommend
the selected person to the President
for appointment.

SHRI SAMAR GUHA: Here the
President wil] refer the matter to the
Home Ministry and the Home Minis~
try wil) select the person. So it will
normally be left to the Home Minis-
try or the Minister and the President
wil] simply ditto it, in  consultation
with the Chief Justice, But there
should be an impression that the
person who constitutes the Lokpal or
Lokayukta will be absolutely in-
dependent person from all influences
from any quarter whatsoever,

DR. KUNZRU: If the Goverment
and the Chief Justice agree, I think
you may be. fairly certain that any

person selected by them js fit to be
trusted by the whole country,

SHRI SAMAR GUHA: I also want
to know from you the qualifications
of such person to be nominated as a
Lokpal. Can you just give certain
characteristics?

DR. KUNZRU: To lay down the
qualification of such a person is not
easy for me; other people may be able
to do it. But I find that the Govern-
ment has appointed a Central Vigi-
lance Commissioner and whatever the
defects in the Central Vigilance orga-
nisation may be, I find that the Cen-
tra] Vigilance Commissioner personal-
ly is respected by all those persons
whose cases he has to deal with. Well,
he was, as you know, Chief Justice
of Mysore High Court. Probably you
should take a man of that kind, a man
who has held a very judicial position,
bag made his mark ag a judge of the
Supreme Court, a man who sometimes
has had to deal with investigation of
cases involving complaints of the
kind referred to in this Bill. It should

not be very difficult to find out the man
with the necessary qualifications, But
as regards the allowances and all
that, it ought to be comparable to
that of the salary and allowances re-
ceived by the Chief Justice of India.
1 suppose this condition is due to the
fact that the Lokpal will deal with
the cases of Ministers, Secretaries and
other officers of a very high rank.

In the public mind, no officer can be
regarded ag equal to the Chief Justice
of India; The Chief Justice has a
position al] his own which may not
be rivalled by any other officer, by
whatever name we may call him,

SHRI SAMAR GUHA: You have
stated that it may so happen that with
the motive of maligning an officer or
anybody some false complaint may
be lodged, and as a check you have
suggested that Rs. 1,000 should be
deposited before such complaint may
be made. I want to draw your atten-
tion to the background of this thing.
Our country today is almost sick;
there is corruption, malpractice,
harassment and various grievances
by people. And it is our day to day
experience also. The whole purpose
of this Bill is, firstly, to create such
an atmosphere where such practices
are done away with. Therefore, 1
would request you to enlighten whe-
ther if such a deterrent clause is in-
cluded, will this purpose not be
defeated?

DR. KUNZRU: What I said was
that we should check their responsi-
bility on the part of the complain-
ants. 1 particularly wanted that no-
body, merely because he had a grudge
against some other person, should
make a complaint against him. If
you examine the cases that are now
dealt with by the Director-General,
Vigilance, in the Railway Board or
the Vigilance Officers and so on, you
will find that between 63 to 78 per
cent of the cases are dropped either
without an enquiry or after some en-
quiry, It shows, therefore, that
there is some reasons for caution



here, especially when you are going
to deal with high placed officers. We
should not regard them as culprits;
we should not start with the assump-
tion that they are culprits. If they go
wrong, let us examine their conduct,
let the Lokpal or a Commission of In-
quiry go into what they have done.
But people who are dissatisfied with
them should not think that this is a
good opportunity for them to harrass
these people, We should be carefu] in
this matter, so that the administra-
tion may not be adversely affected. I
am not so keen about the persons
concerned,—though that too is an im-
portant point —I am thinking of the
effect of this on the administration,
on the exercise of discretion by the
officers, on the quick disposal of cases
and so on. If you allow a person
to make any complaint that he likes,
without fearing that any action will
be taken against him, I do not think
that it will be in the public interest. It
will be on the contrary to the detri-
ment of the public interest.

MR. CHAIRMAN: There are two
ways of preventing frivolous and
malafide complaints. One way is of
putting a very heavy deposit on one
side as you suggested, say cf Rs. 1,000
and there is another way, that is, of
punishing the man, giving some sort
of punishment, if he complaints frivo-
lously. What would you favour of
the two?

DR. KUNZRU: If 1 were to choose
between the two I would favour a
deposit. You know, Mr, Chairman,
that at present in election cases the
man who files an clection petition has
to deposit a sum of Rs. 1,000 with the
Election Commissioner as a guarantee
that he hag not brought a frivolous
complaint against the person who has
been elected either to the Lok Sabha
or to the Vidhan Sabha. I think I
should insist on that. That would be
a better check.

SHR] C. C. DESAI: Taking the
same point as raised by the Chairman
further would not the requirement of
deposit of Rs. 1,000 mean purchase of

justice? Would it not look like pur-
chasing justice, If a map has to make
a complaint why should he beg, bor-
row or steal Rs. 1,000 for making his
complaint. Then only rich people wili
be able to make complaints.

DR. KUNZRU: May I explain
what I mean. Perhaps, I have 7ot ex-
plained myself fully yet. I am not
dealing with cases which are regarded
by the examining authority as frivo-
lous and which are dropped without
any enquiry., They do not require
to be dealt with. The cases that are
required to be dealt with are those
that really cause harassment to the
officer complained against, where a
man brings charges against an officer
which seemingly are correct but
which are found afterwards to be
completely false, He should be
punished, I think. It is in the inter-
est of public adminjstration. It is
necessary to make your officers feel
that this Bill does not procecd on the
assumption that everyone of them 1s
dishonest.

SHRI C. C, DESAI: I am in entire
agreement with the deterrant re-
quirements but only when a complaint
is found to be false, Then should
only the man be punished, whether
by prosecution or by any other
means. But I do not like the idea of
being required to pay a deposit be-
fore a complaint is considered.

DR. KUNZRU: I mean the deposit
should be confiscated in those cases
only where complaints are found to
be false.

SHRI C. C. DESAI: But you have
got to find first Rs, 1,000 to file a com-
plaint,

DR. KUNZRU: If 2 person makes
a comnlaint against a Minister or
Secretary. I think, Le should make a
deposit of Rs, 1.000. If a man who
files an election petition can find
Rs. 1,000 in order to make a deposit
with the Election Commmissioner he
can also find money for making a
complaint here.



SHRI C. C. DESAI: Now you said
the l.okpal choud be appointed by
the P esident in  consultation with
the Government and Chief Justice of
India whereas the Bill says that the
Lokpal shall be appointed after con-
sultation with the Chief Justice of
India ang the Leader of the Opposi-
tion. There is no mention of the Gov-
ernment although perhaps because of
the Constitution the President is
beund to consult the Government of
the day but as the Bill says the con-
suitation is only with the Chiel
Justicz of Itdia and the Leader of
the opposition. And there is, of
course, understandable reason behind
this because these complaints will be
against Ministers, Therefore, Minis-
ters should not be in a position to
appoint a person who may be re-
quired to invest gate their ogwn com-
plaints. Whereas, the Leader of the
Opposition is not under his check
and he is interested in the cleanliness
of the public life,

DR. KUNZRU: I do not understand
why the Leader of the Opposition
should be taken into comsultation.

SHRI C. C. DESAI Some of the wit-
nf the Bill have provided for it.

DR. KUNZRU: I do not know the
history of the Bill but I see no rational
ground for consulting the Leader of
the Cpposition. Merely because there
g a demand on the part of the Oppo-
sition does not justify this procedure.

SHRI C. C. DESAI: Some of the wit-
nesses who came before the Commit-
tee have said that the jurisdiction of
the Lokpal and Lokayukta should be
extanded to the States. The Bill does
not extend the scope of the legislation
to the States. It applies only to the
Central Government or the Govern-
ment of Indla. What would you ad-
vige and what are your views on the
subject. A person like Mr. Santhanam
said that the jurisdiction should be
extendeq to the States as well al-
though the States are opposed to such
an extension.

DR. KUNZRU: You cannot under the
Constitution extend it to the States,
that is, to the Ministers and Secretaries
of State Government. It is not possi-
ble. You can do it only with their
consent and if they are against this
it cannot be done. But for my part [
should like the Bill to be extended to
complainis against Ministers and Sec-
retaries of State Govermments. In fact,
if 1 may speak quite frankly, I f
that such legislation is more necessary
in the case of the States (at least some
of the States) than in connection with
the affairs of the Government of India.

SHRI C. C. DESAI: Under the pre-
sent Bi/l. the findings of the Lokpal or
Lokayukta have not the final autho-
rity. They are the results of investi-
gation, If a Government servant or
Secretary has to be punished, the mat-
ter hag still to go before the Public
Service Commission. They may reject
or modify it. There is no finality or
sanctity of the findings of the Lokpal.
Lokpal is actually the superior officer
than tie FPublic Service Commission,
How will you get over this anomaly?

DR. KUNZRU: Unless Articie 811
ol the Constitution is amended, you
cannot get over this difficulty.

1 have already gaid that so far as
the Bill {c concerned, it is ambitious.
It deals w'th the redress of the gene-
ral grievar.ces and with complaints
regarding corruption, I do not think
this is a sound policy. I suppose this
is being resorted to because sometimes
the enqguiries reveal facts which make
the officers concerned themselves ready
to acknowledge their mistake and
perhaps to resign. There are officers
who have been compulsorily retired or
who have been advised to retire and
Sp on and who have followed the ad-
vice given by the Central Vigilance
Commissioner.

. Take the case of a Minister. No
complaint need be made in a Court
of Law, If the Lokpal finds that the
Minister hag  exercised his discretion
or his powers improperly or that the
Minister in his (Lokpal's) opinion has
been guilty of having acted through
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corrupt motives, the Minister must
resign. It is Prime Minister’s duty to
ask him to go.

SHRI S. S. N. TANKHA. It has been
suggeslej by one of the previous wit-
nesses before us that actions of the
Judiciary and the Members of Parlia-
ment should also be brought within the
purview of the Lokpa] and Lokayukta
for his scrutiny. Do you favour such
a proposal?

DR. H. N. KUNZRU: We cannot have
an authority above the judiciary. It
will be the ruin of the country.

SHRI S. S. N. TANKHA: Certain
matters or jurisdiction have been ex-
clided from the purview of Lokpal
which are specified in Schedule II
Would you want any of thes: matters
specified under Schedule II, to be
brought under the Lokpal's purview?

DR. H. N. KUNZRU: I think the
Schedule is quite all right.

SHR] S. S. N, TANKHA: What is
your rroposa] regarding the term of
office of Lokpal? Should he get five
years term initially or it should be
longer perod and whether a second
term should be given to him or not?

DR. H. N. KUNZRU: I am glad you
have put this question to me. I am
not in favour of the Lokpal being
given a second term. My reason for
this is clear. Suppose when the term
of the Lokpal is over, Goverrment and
the President mi-y think that one of
the Lokayukta’s be appointed Lokpal.
He might have already served for five
Years or under this Bill even for ten
years, When he becomeés Lokpal he
will serve for five years and if given
another term he wil] serve for 20
years. We should not make the office
of Lokpal on the Lokayukta a profes-
sion. We should take sufficiently
competent men and they should be
appointed for a certain period only. I
think Parliament should be content
Wwith that. A second term should mot
be allowey to the Lokpal,

)

‘There is also another reason. THe-
I.okpal must be a man of absolute in-
dependence who will act in accordance-
with his conscience. Huwmanly speak--
ing a man’s judgment may be affected
by the thought that his term is coming
to an end and if he can gain favour
of the Government, his term might be
extended. I, therefore, think that five:
years term as prescribed in the Bill is-
quite enough,

SHRI S. S. N. TANKHA: Would" you.
like any maximum age to be fixed or
not upto whirh these persons may be
allowed to work?

DR. H N. KUNZRU: No, I am not in.
favour of ithat. Take for instance the
Chief Justice of India who has retired
and if you think that he is an inde-
pendent man, he wi]l go into com-
plaintg against Secretaries, Ministers.
thoroughly and impartially, I see no
reason why you should not have him
for 5 years.

Ome thing more. I had expressed
the view that the person bringing a
complaint of corruption against a
Minis.or or Secretary or a person of
an ecuuily high raak should be asked
to depssit Rs. 1 000. I have said nothing
so far with regard to those me,; who
make complaints aga'nst public ser-
vants of a lower rank. I think a cer-
tain deposit should be asked for in
their cases also. Let it be Rs, 750 if
not Rs. 1,000, But some deposits should
be asked for.

I said T would like the Bill to be
extended to the States so far as the
Ministers and the Secretarieg of the
Departments are concerned but I am
not in favour of extending this Bill to
charges against officers of a lower rank
because then the work will be too
heavy for any number of people and
this 1esponsibility should be thrown
directly on the shoulders of the State
Governments.

SHRI S. S. N. TANKHA: A view
had been expressed that retired:
judges of the Supreme Court or High
Courts should not be appointed to



*h”emotlokpalorlokayukt..

What is your view?

DR. H. N. KUNZRU: I have been
generally against the appointment of
retired judges to various posts which
are within the discretion of the Gov-
ernment but there are certain laws
which require that some Committees
or Commissions should be presided
over Ly the Retireq High Court
Judge-—for instance Delimitation Com-
wmission. Law requires that it should
be presided over by a High Court

Judge. I do not approve of these
things.

SHRI S. S, N. TANKHA: Generally
You are not in favour of these eminent
Judges being appointed on the posts,
but in other places where the appvint-
ment itcelf provides for such a person
to be appointed you have no objection.

DR. ICUNZRU: | ca7't change the
Act, If I had the powor 1 would
change the Act. At the same time I
would improve the salaries and parti-
cularly the pensions of the judges
after retirement. That is very impor-
tant. If pensions are substantially im-
proved there would be no hankering
on their part after appointnient to
<ome post after retirement

SHRI S. S. N. TANKHA: Thank you
very much.

SHRI K. ANBAZHAGAN: I would
like to have a clarification for under-
standing certain matters. Now, you
have said, any complainant against
ministers or secretaries should deposit
at least Rs. 1,000 so that the complaint
may not be frivolous or false, But I
vrould like to say, in the case of Elec-
tior petitions the deposit amount is
necessary because the case is to be en-
aquired into completely in all detail.
But here some people may make com-
plaint against a Minister or Secretary.
The Lokpal has got authority to say
whether ther is prima jacie case oOr
not. If there is prima facie case he
may go and enquire into it. He may
take evidence necessary for the pur-
pos2. He hag also got every right to

reject any petition on the face value
of itsell. Such being the case, is it
at all necessary that there must be
deposit amount to be deposited by a
complainant in case he makes a com-
plain: against Ministers or Secretaries.
There are interested parties who may
like to pay to him not only 1,000 but
even 10,000 rupees. It ig easy to de-
posit any such amount and alsp bring
in frivolous charges against ministers
ang other persons. Therefore, do you
think, the discretionary power given
to Lokpal whether to proceeq with a
case or not should be there, or whe-
ther the deposit amount will be the
main basis to continue the enquiry?
What should be the criterion?

DR. KUNZRU: If you ask the officers
who have now to examine charges of
corruption against public servants
they wili tell you that they will be
very happy if there was some way of
preventing frivolous complaints from
being made. There are some other
coraplaints in which g preliminary en-
quiry is made which are dropped after
the enquiry and it appears that the
time of those officers who are appoint-
ed to luok into charges of corruption
is just wasted, It is in the public in-
terest therefore that the large number
of these frivolous or vexatious com-
plaints ought to be reduced consider-
ably. In the second place if a man
brings a charge of corruption against
a public servant which is found after
enquiry to be false—the enquiry caus-
ed a great deal of harassment to the
officer—surely the complainant should
be punished for his false complaint.

SHRI K. ANBAZHAGAN: Discre-
tionary power is given to the Lokpal
and Lokayukta., That discretionary
power—whether to proceed with g case
or not—is there. Is that discretionary
power to be there, or simply the fur-
nishing of the dcposit amount should
make a case fit enough to be taken
up by the Lokpal or Lokayukta? What
is ‘your view? Somebody may deposit
some money ang bring up frivolous
case—it may not be a genuine com-
plaint. So, I want to know whether
opportunity should be given to those
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I. Shri N. Sreenivasa Rau, Central
Vigilance Commissioner

(The Witness was <called in and he
took his seat)

The chairman drew his attention to
Direction 58.

MR. CHAIRMAN: Mr. Rau we are
very glad to have you here this after-
noon and take advantage of your ex-
pericnce because the Lokpal Bill is
almost the same as your vigilance
work and your advice, your help and
your opinion will be of great value to
us. Ag is usual, when we take evid-
ence, we first request the witness to
give his general opinion on the Bill
under discussion within ten minutes
or so and then the Members here will
ask you some questions and clarifica-
tions. I hope you will agree to this
suggecstion.

SHRI SREENIVASA RAU: Most cer-
tainly. Mr. Chairman, ] am also very
glad that I have been given this op-
portunity and I am grateful for it.
But I think I owe a word of apology
before I proceed further. 1 was asked
to submit 3 memorandum in advance.
Unfortunately, I could not prepare
such a memorandum.

So far as general observations are
concerned, I take this opportunity of
saying that I am happy that this Bill
has been introduced. In this con-
nection, T may recall your attention to
the circumstances wunder which the
Central Vigilance Commission itself
came jnto existence, It was in con-
sequence of the recommendations of an
interim report of the Santhanam
Committee. Their proposal was that
this Commission should consist of three
Directorates: one Directorate to deal
with matters where the question of
corruption, that is, lack of integrity
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on the part of public servants was in-
voived; the second Directorate was to
consist of the Special Police enlarged
into what they called the Central
Bureau of Investigation to help the
Central Vigilance Commissioner in re-
gard to matters of investigation; the
third was to be the Directorate of
Grievances, The Government ex-
amined the proposal] and then they
came to the conclusion that as
things stood in this country ang in
their asessment the problem of cor-
rupption required immediate attention,
They also felt that if the Commission
were also to deal with matters of pub-
lic grievances it might be overwhelm-
ed with work. Therefore, they came
to the conclusion that for the time
being the Central Vigilance Commis~
sion should interest itself only with
matters relating to the integrity of
public servants. They also realised
the importance of public grievances
and felt that that matter should be
examined in detail. On account of
the very fact that it was very im-
portant, they thought that a special
machinery for this purpose should be
evolved. Ag all of you are aware, a
Commissioner of Grievances was ap-
pointed with this difference that he
was inside the governmental set-up-
of the rank of Additional Secretary
in the Ministry. That was on an ex-
perimental basis. If the original pro-
posal had been accepted, the Central
Vigilance Commissioner would have
functioned like a Lokpal or Lokayukt
dealing with grievances involving
both the question of integrity and
those which did not involve the
question of integrity; in other words,
he would have acted like the Ombuds
man but he would deal only with
matters in which permanent pub-



lic servantg figure, Even according to
the suggestions of the Santhanam Com-
mittee the function of looking into
corruption at the political level was
not {o come within the purview of
the Commission. They said that they
would go into that matter in greater
detail and would make their recom-
mendations in thejr final report in re-
gard to the manner in which the poli-
tical corruption was to be dealt with.
Later on they did make y recommen-
dation in their final report about this.
Meanwhile the Administrative Re-
forms Commission went into this ques-
tion and submitted its report on the
basis of which this Bill hag been for-
rulated. I might state here one mat-
ter of importance. I was realiseq by
all that in the absence of any machi-
nery to deal with what may be cal-
led corruption at the politica] level,
though not the whole work but at
least a good part of work being done
by this Commission, or for that mat-
ter any machinery dealing with only
coiruption on the part of permanent
government servants, would be ren-
dered ineffective, I, myself gave ex-
pression to the need to bestow atten-
tion on having machinery to deal with
corruption at the political level also.
Now, this Lokpa]l Bill has been in-
troduced and seeks to fill the gap. This
is a matter for satisfaction. That is so
far as genera] observations are con-
cerned.

Now, in regard to the contents of
the Bill, that is, dealing again gene-
rally in regard to it, I should like to
mention that the Vigilance Commission
was established, as T was mentioning,
to deal nc doubt, with complaints that
come to its notice from any aggrieved
person in respect of matters which
affect questions of integrity relating
to permanent public servants. But,
actually, it is intended to function not
only in regard to such complaints but
also independently of any complaint.
You are aware the Auditor General
looks into the accounts of the Gov-
ernment in order to see that the State’s
money, the people’'s money, is pro-
perly spent, independently of any com-
plaint coming before him. Under the
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scheme of the Santhanam Committee,
the Central Vigilance Commission was
to examine the conduct of permanent
Public servants from the point of view
ther it came to its notice by way of a
complaint or not. In other words, it
functions as auditor of the work of
public servants from the point of view
of mainteing integrity amongst them.
A very important part of the Scheme
is that when any matter relating to the
conduct of a public servant comes to
the notice of administration itself,
that particular branch of administra-
tion, that particular Ministry, is un-
der an obligation to bring it to the
notice of the Central Vigilance Com-
mission. So the Central Vigilance
Commission, examines it and then
tenders advice. Thus under the
scheme these matters have to be
brought to the notice of the Central

Vigilance Commission. For exam-
ple, supposing there jis a com=-
plaint or  allegation, no func-
tionary, whosoever it may be

dealing with the matter, can simply
file it without referring it to the Cen-
tral Vigilance Commission, the idea
being that there should be no occasion
for matters being suppressed. Even
it the authority concerned comes to
the conclusion that there is no sub-
stance in it, the matter cannot be
closed without reference to the Vigi-
lance Commission, which looks into it
and then tenders advice whether the
matter should be gone into further or
not and also tenders advicc in regard
to the further course of action, whe-
there disciplinary action under the .
rules should be taken or not or if it
discloses something more than mis-
conduct and the matter comes under
the Prevention of Corruption Act as,
for example, when bribe is taken. If
a prima facie case has been
established, the matter hag to
be referred to the CBI ¢to
look into. The point to be noticed
is that whatever might be the position
in regard to what you may call resi-
duary grievances, where the aggrieved
party flgures as a complainant, there
is really no aggrieved party in a case
of corruption. The person who pays
the bribe and the person who receives



the bribe, both are content with what
has happened. If there is a com-
plaint it js only some outside party
who generally makes a complaint.
Therefore, if it ijs a question of check-
ing this sort of corruption, solely to
depend upon complaints would be a
very ineffective way of dealing with
corruption. For example, in the
course of running the administration,
suppose you find things that have not
been done in a proper way. It may
be that in 90 per sent of the cases some
rule might not have been followed or
some procedure might not have been
conformed to and there may be no
improper motive. But i, some other
case the head of Administration may
suspect that it may be due
to sonmie improper motive. Of course, I
may submit in this connection—you
all know—that corruption does not
consist merely of cases where money
passes from one person to another, It
really consists of cases where the po-
sition or power is improperly used
with an ulterior motive. Therefore,
when a Head of a Department while
dealing with some matter sees that
that some subordinate has not done
somcthing in a proper way which
indicates improper motive, he is
bound to bring it to the notice of the
Commission.

Then, again, you, gentlemen, al] are
aware, that the Centra] Bureau of In-
vestigation has Police officers whose
functions have now been enlarged.
Even before the Santhanam Commit-
tee report was submitted, the Govern-
ment had taken the decision to en-
large it and these functions are not
confined merely to investigate the
offences which are mentioned in the
Schedule to the relevant Act; they
also have powers. so to speak, to keep
their fingers on the pulse of the morale
of public servants. They have to sub-
mit these reports also to the commis-
sion in addition to reports in matters
enquired into at the instance of the
Committees. Now, this Lokpal Bill is
grievence complaint based. What 1
called the auditing of the work of
public servants to ensure integrity
does not come within any specific pro-
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visions of the Bill. There iz a resi-
duary provision, clause 17, which
may perhaps give scope for it
I  consider this function to be
very essential part. Whether
it is this organisation or some
other organisation under this nomen-
clature or some other nomenclature
that will carry out the function, it is
immaterial. It is exceedingly importang
that so far as corruption is concerned,
these measures should continue in the
manner those are being taken, inde-
pendently of any complaint. We have
statutory corporations, some of which
come within the function of the Com-
mission. These are looked into by the
Commission, independently of any
complaint being made. Of course, we
also look into it when there is a com-
plaint, The Commission has powers
to look into all such matters suo motu.
In the exercise of these powers what
the Commission has been doing is to
keep in touch with, for example, what
appears in newspapers all over the
country, The Commission looks into
the reports of the Public Accounts
Committee, of the Public Undertaking
Committee, the various reports of the

Auditor General, various adminis-
trative reports, They al] are very
carefully scrutinised to see if they

contain anything bearing on the con-
duct of any public servants involving
their integrity.

Now, as the Bill now stands, there
is nothing explicit in it. There should
be scope in it to deal with this very
essential and important part, because
as I said in the beginning, this matter
of corruption generally does not mani-
fest itself as the grievance of any of
the concerned parties. So that is one
thing to which I would like to invite
your attention. That is a basic point
which has to be thought about, be-
cause in the normal course, it would
not come within the ambit of g Bill
which is grievance based.

Now, what I have said is by way of
general statement let me say once
again that, I welcome the Bill. May
I now just invite your attention to a
few points that I have ncted in regard
to the provisions. They are not many.



MR, CHAIRMAN: I think members
wil} ask you questions and you may
clarify and if there is anything more
you may tell us.

SHRI SREENIVASA RAU; In the
context of the questions put to me or
independently?

MR. CHAIRMAN: In the context of
the questions put to you.

SHRI AKBAR AL] KHAN: Mr. Rau,
you should pardon me if I, in view of
my ignorance, ask you some questions.
I would like to know before you be-
came the Vigilance Commissioner
what work were you doing?

SHRI RAU: Well, immediately be-
fore that I was not doing any work
because I had retired from my office.

I retired as Chief Justice of the
Mysore State.
SHRI AKBAR ALI KHAN: You

were Chief Justice of Mysore State
and afterwards you were appointed
C.V.C. Now, T need not go on that. I
think we are really, at least I am, in
difficulty and your evidence will help
us considerably. I hope you have
been working in this post for couple
of years.

SHRI RAU: For about four years and
a half.

SHRI AKBAR ALI KHAN: The
first thing 1 want to know: what was
the quantum of work that came to you
initially? Wag it a big rushp or no
case was coming? What was the posi-
tion? Some doubt has arisen in my
mind that the scope is so big that many
complaints—no doubt, your scope
was limited to allegations, that is, cor-
ruption, want of integrity; am I right?

SHRI RAU: That is so.

SHR] AKBAR ALI KHAN: So, even
in that scope, I would like to know
what was the amount of work that
you got? My second question will
be: How you tackled it? Did you
ask the man also or did you give him
an opportunity to explain or you did
it on your own? These are the two
questions and I would be grateful if
you enlighten us on these.
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SHRI RAU: Ip fact, I am very glad.
You put the question and I shall be
glad to answer them. Indeed while
giving you the idea about the func-
tioning of the Commission I should
have mentioned some of these points.
These are very vital points. As the
Scheme stands the C.V.C’s jurisdiction
extends to the whole gamut of perma-
nent public servants right from class
IV  upto Secretaries, Lt. Governors,
Chief Commissioners, etc.

SHR; AKBAR ALI KHAN: Except
Ministers.

SHRI RAU: Yes. It does not include
tliose functioning at the political level.

Even if g very small fraction of
these gentlemen misconduct the num-
ber would be very large. For ex-
ample, the Railways have got 30 lakhs
of persons working, Therefore, under
the Scheme I was mentioning, it was
obligatory on the part of the Minis-
tries to refer to the Commission cases
relating only to officers about a parti-
cular level, say. gazetted officer, Now,
such cases are bond to be referred to
the Commission; but ~ases rany occur
in which it happeng that in the case
of mis-conduct not only a gazetted
officer but some other officials also are
involved or the cases are of a very
important character, even though the
persong involved are below gazetted
rank. Since the Commission has got
full jurisdiction it looks into guch cases
also. In addition to these, we call for
reports, returng and statistics in order
to keep in touch with what is happen-
ing in various branches of administra-
tion in respect of all ranks of public
servants.

Now, I am coming to the amount of
work. It is not merely complaints
but as 1 was saying all these are un-
der obligation to refer al] these mat-
ters which come to their notice in the
course of day-to-day administration.
The result is that almost right from
the beginning of the establishment of
this Commission well, I am afraid, the
work has never been wanting. It is 8
round the clock affair. There is plenty
of work.



SIIR] AKBAR ALI KHAN: Could
you tell us as to how many cases you
got?

SHRI RAU: At the moment, I do not
remcember the exact figures but nor-
mally 1 deal with the something like
about 100 files a day, but they would
consist of matters at different stages.
Then I have got five Commissioners
for departmental enquiries who go
into cases of mis-conduct and after
they enquire into the cases their re-
port that comes to me. I have to
examine those reports and give my
views as to whether the findings are
to be accepted or not and also recom-
mend the appropriate punishments.
Taking all these into account the work
is something of the order mentioned
by me.

SHRI AKBAR ALI KHAN: But it is
rot unmanageable,

SHRI RAU: I was coming to feel it
involved quite a lot of strain and I
was wondering whether it could re-
ally be performed by one individual.
Here you cannot delegate power to
any other person. I have got secreta-
rial assistance ang it is very helpful
but, nevertheless. when I tender ad-
vice T have to look into the original
material] myself because not only does
it involve the maintenance of morale
and discipline in the Administration,
but, in regard to the particular indi-
vidual concerned, it is everything for
him. Actually, the work is more or
less of the same character as that of
any tribunal which is judicial or
quasi judicial in character.

I have no investigating agency in
my Organisation. Under the Scheme,
there are in all the Ministries what
are known as Vigilance Cells headed
by Chiet Vigilence Officers. These are
responsible to keep watch on the in-
tegrity and morale of the employees
and when any matter comes to their
notice they look into it. In a certain
Sense. They are as much part of my
organisation g« of the concerned Minis-
try. They function as a liaison and
they look into matters concerning in-
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tegrity and their report comes to me.
It has been the invariable practice
that whenever there is any complaint
or anything appearing in the conduct
of an officia] an opportunity is given
to him to explain by the persons in
the Vigilarce Cell who go into the
matter. So, when the report comes I
also get the version given by him and
if I find that full opportunity has not
been given then ] suggest that such
an opportunity should be given.

Similarly before the CBI submits the
report, they invariably examine the
accused. In cases where examination
hag not been done fully or any other
matter remaing to be looked into and
proper opportunity has not been given,
1 ask them to give an opportunity so
that before I tender my advice, the
version which he gives at the prelimi-
nary stage is available to me I con-
sider it very important that no pro-
ceedings should be initiated unless
there is a real reason for it, because
even if at the end of two or three
years the man is to be exonerated, the
period will have been out of agony. All
possible care is taken to see that these
enquiries anq prosecutions are not in-
itiated unless an opportunity is given
to the person at that stage and the
whole thing is properly looked into.

I would like to add that in regard
to matters of prosecution, under the
Scheme, before the Government ac-
cords prosecution, it has to obtain the
advice of the Commission.

SHR1 AKBAR ALI KHAN: Wit-
nesses and legal advice is generally
not allowed.

SHRI SRINIVASA RAU: Normally
it 18 not done but there is no bar,

SHRI AKBAR ALI KHAN: During
the past four years how many senior
officers have you recommended for
punishment and how many were im-
plemented?

SHRI SRINIVASA RAU: I thina

they come to hundreds



1 am glad to say there has not been
&ny case in which my advice and reco-
mmendation has not been accepted. I,
of course, acknowledge the coopera-
tiveness and responsiveness.

SHRI AKBAR ALI KHAN: Thank
you.

SHRI A. D. MANI: Your valuable
advice is sought in regard to clause
11.5 (a) on pages 10 & 11, viz, no
person shall be required or authorised
by virtue of this Act to furnish any
such information or answer any such
qQuestion or produce any document as
might prejudice the security or de-
fence or international relations of
India ineluding India’s relation with
the Government or any other country
or with any internationa] organisation
or the investigation or detection of
crime.

(b) As might involve the disclosure
of proceedings of the Cabinet or the
Union Government or any Committee
of that Cabinet,

I have a case before me i.e. libel
suit filed by Thakersay in Bombay
which was heard by the High Court
Judge.

SHRI SRINIVASA RAU: There was
a special provision in Income Tax Act
which I think they are now seeking
to amend.

SHRI A. D, MANI: Many questions
come up in Parliament ag there is cor-
ruption in regard to income tax asses-
sment. Proceedings are suppressed
and in some cases arrears are written
of?.

It 1 pay income tax, I establish re-
lationship with the income tax autho-
rity and 1 disclose certain matters 1o
income tax authority which ought
not to be disclosed, ag they are con-
fidential.

SHRI SRINIVASA RAU: That pro-
vision in Income Tax Act wag intro-
tuced long long ago to make people
disclose information regarding pro-
perty, etc., only for the purpose of
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as Income-tax and it was
thought that such information should
be protected. That conception was
different from what it seems to be.

SHRI A. D. MANI: In the ordinary
course if thijs Bil) is passed as it
stands now, the Lokpal may call for
information regarding income tax
matters, while in the Court of Law the
Income Tax authorities will say that
these documents are confidential
and, therefore, we cannot produce it.
Would you like to consider the inser-
tion of clsuse involving matters which
are secret by the very nature. There
are many things in regard to income
tax assessment which the tax paying
public would not like other people to
see. Why should not some protection
be given?

Would you like to amend the clause
and put in as (¢) on page 11 ‘or in-
volving matters which by the very na-
ture are secret’.

SHRI SRINIVASA RAU: I do not
think that that would meet the re-
quirement. I may put it this way.
You see. the Lokpal] or Lokayukt
(Vigilance Commmissioner as an ad-
viser) perform functions which even
in their absence any Government is
bound to perform. Supposing it s
the case of an Income Tax Officer who
is ruspected. In the absence of Lokpa:
or Lokayukt or C.B.I.|Central Investi-
gation Commission, the Head of the
Department would have investigatea.
How is he going to find? He will have
to ivok into the records which are
confidential, The Lokpal, Lokayukt,
Vigilance Commission perform the
function to the extent which the Heaa
of the Administration performs in or-
der to safeguard the morale, Whatever
cannot be shielded from his sight, need
not be shielded from the eye of the
Lokpa] because the Lokpal performs
the same functions to keep the inte-
grity and moral.

SHRI A. D. MANI: There is one
point of difference. The man who
wants to abuse has access to records



which cannot be disclosed in the Court
of Law ag we find in Thakersay's case
in Bombay. It involves 1aatters which
by the very nature are secret. I do
not see any reason why the citizen
should not be given protection of the
secrecy.

SHRI SREENIVASA RAU: 1 do
not know what stage has been
reached in regard to the proposa] that
that particular provision of the Income
Tax Act (Secrecy Clause) should be
abrogated. Notions in regard to sec-
recy have changed to-day. That pro-
posal was before Parliament. I gather
it has been repealed.

SHRI A. D. MANI: You must have,
as a Central Vigilance Commissioner,
come across g large number of petty,
frivolous, malicious complaints. When
investigation is in progress, the man
goes through mental agony. Some
kind of deterrent device in this Bill
like a deposit of Rs. 250 or Rs. 500
from the complainant is necessary.
Can it be provided in this
Bill? The other party in the
quasi-investigation has to de-
pend on lawyers. If the complaint
is frivolous that amount may be
awarded to him as the cost of Defence.
The amount may be as a security and
cost of defence if the complaint is
malicious. What is your reaction to
the suggestion?

SHRI SREENIVASA RAU: As far as
the Central Vigilance Commission is
concerned, I may say that in its scheme
there is a provision enabling the com-
mission to advise in regard to action
to be taken against persons who, as
you have put it, gives frivolous com-
plaints or unfounded complaints. That
is one thing. The second thing is this.
I might have given the impression that
when the matter is referred to the
Commission, it only looks at it from
the point of view of action being
taken. I should like to say that in a
large number of cases, after looking
into the complaints in the intal stage,
and also after the preliminary report,
there have been many cases where
the Commisison has advised that the
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matter may be dropped. Even though
a man may be exonerated after two of
three years, he has to suffer agony and
suspense during those two or three
years. Therefore action should be
initiated only after very carefully
examining whether it is justified.

SHRI A. D. MANI; The question of
prosecuting a man who furnishes a
false complaint is provided for in the
relevant Penal Code. You also know
that once a complaint of this type is
made the Lokpal will have to be exa-
mined as a common witness in the
court of law. Nobody would like the
person to be cross examined in the
court of law. So, would you like that
authority to deposit some money, say,
Rs. 100 or Rs. 200 or Rs. 500
should be prescribed. That is,
every complaint must be accompanied
by a deposit. If the complaint is false,
apart from prosecution, the costs will
have to be awarded to the man con-
cerned who has been injured. In
respect of defamation this is the posi-
tion. So, I am asking for your
opinion in this regard.

SHRI SREENIVASA RAU: My in-
clination is in the opposite direction.
I do not think we should introduce
any measure which acts as an inhibi-
tion because, I think, quite a large
proportion of the people who may
have very legitimate grievances may
not actually be in a position to give
the deposit money. That is the posi-
tion. Asking them to give a fee be-
fore they approach any authrority
would be against the public interest.
Whatever steps have to be taken to
weed out these complaints, we have
got to think of other measures. 1
agree that there should be effective
measures to weed out frivolous ané
false complaints. But levy of a mone-
tary toll is not the appropriate method.

SHRI A. D. MANI: My next point
is this. Please refer to page 14, sub-
clause (4). It says that no person
ghall publish any proceedings relating
to an investigation which is pending
before the Lokpal or a Lokayukta as
the case may be, nor shall any person
publish such proceedings after the in-



vestigation is completed unless prior
permission for the publication is ob-
tained from the Lokpal or the Il.oka-
yukta as the case may be. Now, as
you are aware, the proceedings.in the
Lokpal will attract the supervisory
Jurisdiction of the Supreme Court.
Now, Lokpal is a kind of a tribunal.
He can demand attendance of witness-
es under the code of civil procedure.
This is bound to happen in a country
which is litigation-minded. The
Times of India, or the Statesman, for
instance, may say that such and such
a complainant has gone before the
Supreme Court. Who will prevent
the publication of news of supreme
court proceedings? So, should this
clause be allowed to stand as it is?
What is your own view?

SHRI SREENIVASA RAU: The
function of Lokpal and Lokayukta is
not the function of tribunals. They
function only in an advisory capacity.
Though these days any one can take
matters before the supreme court, the
functions performed by the Lokpal
and Lokayukta being purely advisory
may not attract the jurisdiction of the
supreme court or the High Courts
under article 32 and article 226.
Basically the functions of the Lokpal
or Lokayukta is not in the character
of decisions and therefore they are
not liable to go before the Supreme
Court.

SHRI A. D. MANI: The com-

plainant makes an  application
that the Prime Minister should
appear, The aplication g re-
fused. He can go on appeal
to the court. He says. Prime
Minister’s presence is necessary for
establishing my innocence. He may
go to the Supreme Court, saying like
this.

SHRI SREENIVASA RAU: What-
ever proceedings may be there, before
the Lokpal or Lokayukta, they are
really preliminary proceedings. They
lead to what I might call, formal pro-
ceedings. They are more or less pre-
forma]l proceedings. Once a prima
facie case is established. there has to
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be formal action, either by way of
prosecution, or by way of disciplinary
enquiry, and all that. Prosecution
might take place in a public court.
Then whatever transpires is accessible
to the public. And, in the case of the
disciplinary enquiry it may be that it
is not so in all the States, and it may
be that there is no harm in its being
open to the public. Now, under the
disciplinary rules framed under Arti-
cle 310 of the Constitution, they are
not open to the publicc In some
States there are statutory disciplinary
tribunals, as in Madras, as in Andhra
Pradesh and there, they may be open
to the public. As you know, under
the Public Servants Enquiry Act
which has been in existence for over
a hundred years the enquiry has to be
a public enquiry. But, in regard to
this matter there is no uniform proce-
dure and what the Lokpal looks Into
is during the preliminary stage before
any forma] proceedings are taken and
he does not give decisions.

He advises the appropriate autho-
rity. He scrutinises in the prelimi-
nary stage, and publication of those
proceedings may give the impression
that even at that stage a man is brand-
ed as guilty and it may prejudice his
cause. It is therefore right that pro-
tection from publicity should be given
at that stage.

SHRI AKBAR ALI KHAN: Regard-
ing the writ petition to the High Court
and the Supreme Court will the pro-
ceedings before the Lokpal be hit by
these provisions? What is your view?

SHRI SREENIVASA RAU: They are
not go. They are purely advisory.

SHRI AKBAR ALI KHAN: It is
some form of tribunal.

SHRI SREENIVASA RAU: It does
not perform the functions of a tribu-
nal. It performs the functions of the
adviser,

SHRI AKBAR ALJ KHAN: Can ke
not take evidence?



SHRI SREENIVASA RAU: He can,
but only in order to advise.

On the point Mr. Mani mentioned,
1 have something to say. He was
drawing our attention to clause 11,
At the end of this clause gomething is
said about security. Then in the
very end there is a reference to
mnvestigation or detection of crime’. I
think that should be omitted. In
other words it should be made
accessible to the Lokpal. Take the
example of investigation of a par-
ticular case. Suppose the allega-
tion is that the investigation itself is
conducted wrongly on account of im-
proper motive.

SHRI A. D. MANI: Now Dharam
Teja investigation is going on. When
it is going on, nobody would like to
place the cards on the table, whatever
may be the stature of the Lokpal be-
cause disclosure of information means
‘many things. You know the country
is a whispering gallery. It is bound
to be raised in Parliament and other
places. Therefore, nowhere in the
world is any information given when
the investigation is in progress.

SHRI SREENIVAVA RAU: You are
right. But here the Lokpal or the
Lokayukta is himself the investigating
agency.

SHRI A. D. MANI: You know in
our country we talk too much.

SHRI SREENIVASA RAU: You will
be preventing the Lokpal from per-
forming his function if you place a
ban on his'getting information which
is necessary for him to make up his
mind. In regard to security and all
that, I can understand because in vari-
ous contexts certain matters should be
kept secret. But in regard to investi-
gation or detection of crime, it is
different. I may mention one thing.
1 was saying that the CBI is a part and
parcel or an arm of my organisatjon.
Whenever I want a matter to be in-
vestigated, T first ask the Vigilance
Cell of the Department. In more
complicated cases, I request the CBI
to look into them. Then I have to
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advise on the future course of action
on the basis of the result of investiga-
tion. Whenever I want, I send for
investigation papers. And they have
no feeling that they are disclosing to
me something which they sught not to
disclose. Therefore, it seems to me
logically that it is anomalous that the
very agency which can direct investi-
gation into cases should be deprived
of the materials on the basis of which
it has to come to the conclusion. I
want only the last part of the clause
to be omitted.

H. H MAHARAJA P. K. DEO:
From the information supplied to us
by the Lok Sabha, mainly based on
the report, we find that in 1964-65 as
many as 5920 complaints were re-
ceived; in 1965-86, 2,302 complaints
were received, but in 1966-67 only
1,454 complaints were received. Most
of these complaints have been dispos-
ed of. From the trend of complaints,
I would like to know from you what
is the percentage of frivolous com-
plants?

SHRI SREENIVASA RAU: That
also has been given in the report. The
bulk of them turn out to be-.I won’t
say frivolous—complaints not sub-
stantiated even for purposes of carry-
ing on an inquiry. A small residue
remains which is gignificant and im-
portant.

H. H. MAHARAJA P, K. DEO:
From these figures you can judge that
there is a continuous decrease from
6,000 to 1,000. Is it due to the fact
that the people are losing faith in the
Central Vigilance Commission?

SHRI SREENIVASA RAU: I hight
perhaps explain the position. It is not
a gradual decrease, as you will notice.
To start with I was inundated with
complaints. Considering the way in
which complaints have been dealt
with—whenever I found they had no
substance in them, without any com-
punction I put them in the wastepaper
basket and the public being intelli-



gent go and find out how fair com-
plaints have been dealt with—the
number came down, but in the second
and third years you will see that the
fall is not as steep as in the first year.

H. H. MAHARAJA P. K. DEO: 1t is
steep.

SHRI SREENIVASA RAU:. From
5,000 to 2,000, the fall is very steep;
but not so steep subsequently. This
is because some 6,000 complaints were
waiting for me, when I came and took
charge of this office. I looked into
them, I found there were all sorts of
complaints against all sorts of people
without much substance in them. Be-
cause of the way in which I dealt with
these complaints, the number gradual-
ly diminished. This is the position to
the extent one could surmise.

H. H. MAHARAJA P. K. DEO: We
find that there are various vigilance
units in the various Ministries. Do
they take guidance from you at the
various gtages of investigation?

SHRI SREENIVASA RAU: They
do, though I should add that it varies
with the Ministries and Departments
because there is also a personal fac-
tor in this. Some vigilance officers
are very enthusiastic. It also depends
on whether a particular department is
a sensitive area or not. For example,
Railways, Import and Export and
customs and Excise are sensitive areas.
Education, is not sensitive.  There-
fore, the amount of guidance or dis-
cussion would depend on these various
factors. In addition, it also depends
on the personality and the amount of
zeal which the Vigilance Officers show.

H. H MAHARAJA P. K. DEO:
After the Lokpal and Lokayukta start
functioning, do you think that you
will still have these various vigilance
units in various Ministries and if so
to whom will they be responsible in
regard to their promotions, appoint-
ments, etc.? ?

SHRI SREENIVASA RAU: My per-
sonal view is that they should conti-
nue to form an integral part of the
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Ministry or Department for which
they function while the advice and
guidance of the Lokpal or Lokayukta
should be available to them.

H. H MAHARAJA P. K. DEO:
Do you think that this diarchy will
function and don't you think that it
may defeat the very purpose for which
these posts are going to be created?

SHRI SREENIVASA RAU: There is
no doubt this anomaly and we are con-
fronted with a dilemma. The posi-
tion is this. There is a difference bet-
ween the way in which the Auditor
General functions and the Commi.sion
or the Lokpal functions. It is possi-
ble for a group of persons to look into
the accounts in regard to any financial
transaction and find out what is right
or wrong. But, if I send persons from
my establishment in connection with
the examination of the conduct of
persons in g Ministry, my men cannot
effectively find out facts because they
are outsiders. If, on the other hand,
they are part and parcel of the depart-
ment concerned and are in touch with
these things, it will be possible for
them not only to get any information
but to keep their flgures on the pulse.

H. H MAHARAJA P. K. DEO:
So, according to you they will be res-
ponsible to the Ministers and Secre-
taries of the various Ministries.

SHRI SREENIVASA RAU: You are
perfectly right. Merely because I am
associated with this organisation, I
should not for a moment minimise the
fact that for maintenance of morale
and discipline the real and ultimate
responsibility must lie with the heads
of the Departments and the Lokpal or
Lokayukta or Vigilance Commission
should function only as adviser. There-
fore, it is right and proper that this
machinery for investigation should be
placed under the Ministries with, of
course, liaison with our organisation.
They will get guidance from us. But
ultimately they must be aeccountable
to the Ministry. The way in which
they function is like this: The Chief
Vigilance Officer assists the Secretary



ur the Head of the organisation 1n
vigilance matters and acts as liaisons
between the Ministry and the Com-
mission. The  Vigilance Unit  also
carries out any inquiry :desired by the
Commission. But when any very im-
portant matter has to be discussed at
the level of decision, 1 don’t discuss
with the Vigilance Officer but the per-
son who is really responsible for vigi-
lance, namely, the Secretary because,
he is the head of the Department.
Therefore, when I discuss what has
got to be done or the advice that I
propose to tender, 1 don’t ask the
Vigilance Officer where he will not be
in a position to take the responsibility
for the final decision. So, I request
the Secretary to come and discuss with
me the matters and I tell him tenta-
tively—to me it appears to be so—
that this is the advice that I propose
to tender. Will you please tell me as
to how it will react on the Adminis-
tration of the Department? You know
that if my advice is not accepted I
mention that in my report and place it
before Parliament saying that this a
case in which the advice has not been
accepted so that the Ministry concern-
ed is put upon explanation., But I
must remember at the same time that
the responsibility to run the
administration is that of the Ministry
and T must try to understand their
views and their difficulties and then
tender advice. The maintenance of
integrity by keeping constantly in
touch with these things cannot be
effectively done by any outside agency.

H. H MAHARAJA P. K. DEO:
May I take it that the present arrange-
ments as you are having in the Minis-
try now should continue even if we
have the Lokpal and Lokayukta?

SHRI N. SREENIVASA RAU: That
is right. I was mentioning that the
vigilance units are supplemented by
an agency outside the Ministries’ that
is, in important cases or cases where
it is something more than a miscon.
duct, that is where it amounts to a cri-
minal offence, we have the C.B.I. for
enquiry and investigation.
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H. H MAHARAJA P. K. DEO:
I am coming to the C.B.L. 1 entirely
agree with you that with regard to the
C.B.L. the notion of secrecy has been.
changing for the good. Sometimes we
find that ag a compulsion of public
duty, we have to expose some of the
C.B.I. Reports even though they are
kept secret. Probably, you are aware
that in the last Lok Sabha I and Shri
Kamath placed a C.B.I. Report regard-
ing the Orissa Ministry whose authen-
ticity could not be challenged by the
Treasury Benches. And in spite of
our repeated request, the C.B.1. Report
could not be placed and when a Com-
mission of Enquiry was appointed, as
evidence that report had come up. So,
don’t you think that the C.B.I. report
also should be made gavailable when-
ever a complainant feels that he must
have the C.B.I. report to substiantiate
his charges and that it should not be
kept as a secret document?

SHRI N. SREENIVASA RAU: It
cannot be done. '

H. H. MAHARAJA P. K. DEO:
No, Sir. Here the persong involved
were the Ministers to which field you
cannot transgress your authority in
the absence of Lokpal.

SHRI N. SREENIVASA RAU:
The CB.I is a Police force.
Therefore they can go and investigate
and register a case under the provi-
sions of the Criminal Procedure Code.
For a moment, you forget the parti-
cular matter which you have in mind.
Take for instance any ordinary offence.
I can tell you that the investigation
report is not a document which is nor-
mally accessible even to the accused
in a crimina] case because it repre-
sents something tentative on which
no reliance can really be placed. No
reliance ought to be placed on a
police report, for, it is primarily
meant ag an aid to investigation.

H. H MAHARAJA P. K. DEO:
But, in the absence of an institution
like the Lokpal, who could look into
the conduct of the ministers when the
Prime Minister himself or the Cabinet



itself is to arrogate to themselves the
.authority of the Lokpal and pass judg-
ment on the conduct of the Ministers?
And what alternative can there be
-with regard to the misdeeds except by
making the C.BI. report public? But,
it will have itg own evidentiary value.

SHRI N. SREENIVASA RAU: But
the law does not contemplate that its
having any evidentiary value. You
are aware that there is a provision
in the Criminal Procedure Code
which, in a certain sense, says that it
is an unreliable document. It says
-#whatever has been recorded in the
course of investigation, shal]] not
be admissible in evidence except only
to the advantage of the accused by
way of his relying upon contradictions
in cross-examinations”. In other
words, the Legislature, right from the
.date when the British were here,
- thought that the statements that were
recorded by the police were recorded
only for the purpose of helping them
in the investigation. But, it should
not be relied upon. This is the view
. of the Legislature. The police Report
is based on those statements.

H. H. MAHARAJA P. K. DEO:
-So, do you think that this report
should be kept secret and should only
be available to help the investigation
.and nothing beyond that?

SHRI N. SREENIVASA RAU: Yes.

MR. CHAIRMAN: I want tc ask you
.only one question. That is about the
status and position of the Lokpal. The
status as suggested in the Bill ic of the
status of the Chief Justice of India for
the Lokpal while that of the Loka-
yukta, the status should be that of the
judge of the Supreme Court. What
.do you think about it? By putting
the Lokpal in that status, is there any
danger of the judgeg of the Supreme
-Court or the Chief Justice being annoy-
ed of the status given to the Lokpal?

SHRI N. SREENIVASA RAU: 1
.don’t think that it should annoy
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any sensible Chief Justice. As
a matter of fact, the status that you
give depends upon the functions. At
the risk of taking a little more time,
I shall mention gomething which is
very basic and important in cornec-
tion with such matters. What hap-
pened was this. I have issued a cir-
cular in pursuance of which all cases
relating to officers above a particular
level should be inquired into by one of
my Commissions of Departmental
Enquiry.

In the case of one officer whose con-
duct had to be enquired into. it was
suggested by the Ministry that as he
was of a higher official status and
drawing a much higher salary than our
Commissioner for Departmental En-
quiry, it would not be proper to ap-
point any of them as Enquiry Officer
and that some one of a higher status
than the accused official should be ap-
pointed. Normally what happens
when an enquiry takes place is that
the head of the department appoints
some one under him as Enquiry Officer.
The accused official is 1lso in the same
Department. Therefore, it would be
wrong to appoint a man who is junior
to him or even at his level to enquire
into the case. But the Commissioners
for departmental inquiry are outside
any departmental set.ups. These
people are something like judgee in
the way in which they function. Why
should you depend upon the status of
the accused officer can have no bearing
un such circumstances. If you go on
challenging the principle, it will affect
the functioning of public functionaries.
Suppose a Minister commits a theft. A
police constable can go and arrest him,
That should be the outlook. If the
Lokpal is invested by Parliament with
certain functiong and they are distinct
and are not derogatory of the func-
tioning of the Chief Justice. It is a
different matter whether the Lokpal is
paid more or less than the Chief Jus-
tice. You have got a number of ex-
perts to whom you pay much more
than what you pay to the Chief Justice.
Does any one say that there i; any
thing wrong with that?



SHRI AKBAR AL]I KHAN: In your
opinion the report of Lokpal will be
nothing more than a report of the
investigating officer., Am I right?

SHRI SREENIVASA RAU: We'l, as
the Bill stands now:.

SHRI AKBAR ALI KHAN: Do you
think that it is right?

SHRI SREENIVASA RAU: I think
that it is right. They have not spelt
out the details because as far as I am
able to gather from the scheme, hoth
the Lokpal and Lokayukta only come
in the preliminary stage. As I men-
tioned, I come under the present
scheme at a much later stage also be-
cause as a matter of fact almost every-
day I look into the reports of finally
decideq cases. I go through the re-
corded evidence as one would do
while sitting in appeal. As far as I
can see, unless you bring it under
clause 17, the Lokpal and the Loka-
yukta do not come into the picture
in scrutinising the final reports of
disciplinary inquiry after a formal

charge is framed. Under clause 17 it

is possible for Par'iament to invest
Lokayukta with other functions. Sup-
posing they are invested with these
functions, they  would not only
advise at the investigating stage but
also at the later stage. As things
stand now, it is only a question of
advice at the investigating stage,
Nothing beyond that will happen
even at the hands of any other agency
that you employ. There are Commis-
sions of Inquiry. Justice Sarkar pre-
sided over a Committee. Then there
was the Justice Vivian Bose Commis-
sion. Justice Chagla presided over
a Commission. Their reports were
all, if you look at the substance, pre-
liminary in nature, on the basis of
which you went and took further ac-
tion. But that would not in the least
take away the value that you are
going to attach to them. What hap-
peng in the case of Union Public Ser-
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vice Commisgion and State Public
Service Commissions? They come at
various stages. They do not decide;
they advise. A convention is estab-
lished that their advice is normally
accepted, That is precisely what
happens in the case of these Com-
missions also and it is the same thing
in regard to Lokpal and Lokayukta.

SHRI AKBAR ALI KHAN: In the
case of Justice Bose and Justice
Chagla there was regular judicial in--
quiry; evidence was taken, cross-exa-
mination was held and advocates-
were allowed to argue.

SHRI SREENIVASA RAU: Never-
theless, they were preliminary,

SHRI AKBAR ALI KHAN: It was
advisory.

SHRI SREENIVASA RAU: That is-
what I said: not decisive, but advisory.

SHRI C. C. DESAI: How exactly
would the Lokpal! investigate a com-
plaint against a Minister? Say, a.
letter is written to the Lokpal saying
that such and such Minister js re-
ported to have taken so much from
such and such person. How would you
investigate the complaint? What.
machinery would you use, in what.
context and with what knowledge
the Government had?

SHRI SREENIVASA RAU: That is
one of the points on which I wanted
to say something. For example, I
have no investigating machinery of
my own. Actually I re'y upon the
Vigilance Cells in the various Depart-
ments and Ministries and the CBIL
Nothing is spelt out in the Bill except
that the Lokpal and Lokayukta would
appoint whatever persons are neces-
sary for the purpose.

SHRI C. C. DESAI: Can you use
CBI for that purpose? Can it act in-
dependently of the Home Ministry on
a complaint of corruption against a

Minister?

SHRI SREENIVASA RAU: That is
an exceedingly important point.



That is one of the points I was going
to mention. While they should be
enabled to make use of the CBI and
what I might call....

SHRI C. C. DESAI: Independently
of the Home Ministry?

SHRI SREENIVASA RAU: Yes.
There should be no need for the
Ministry’s consent. In most cases it
may suffice for you to make use of
the CBI and existing agencies and
the Lokpal or Lokayukta should be
enabled to take an independent agency
also in cases of the character that
you are mentioning.

SHRI C. C. DESAI: Would you
‘mean the duplication of the investi-
gating staff—the Lokayukta, CBI and
the Enforcement Directorate?

SHRI SREENIVASA RAU: It is a
‘matter of practical detail. So far as
the Lokpal is concerned, there will
be very few cases since they will be
mostly concerned against Ministers.
:So far as the Lokayukta is concerned,
he will have hundreds of cases and
‘the CBI will serve the purpose. The
-cases that will come up will not be of
such a character where the CBI can-
not be expected to function with de-
‘tachment. It is necessary to have in-
dependent Investigating agency for
the type of cases which you have in
-mind.

SHRI C. C. DESAI: Could you give
-a second term to the Lokpal?

SHRI SREENIVASA RAU: I am
entirely against it. He should not be
given,

SHRI BHOLA NATH MASTER:
Shou'd the Opposition Parties be con-
-sulted at the time of appointment of
‘the Lokpal?

SHRI SREENIVASA RAU: There is
a provision there. I have no parti-
cular objection. But I do not see why
4t should not be done by convention—
not by statutory provision. Theore-
tically the administration should be
responsible for taking decisions in
regard to all matters and you should
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formally consult only people who are
part and parcel of the apparatus of
administration. For example, the
Chief Justice of India and the Gov-
ernor are consulted in the appoint-
ment of Judges because they are part
of the machinery. The oppesition is
not in a position of responsibility.
Tomorrow something goes wrong. Who
will be hauled up? It is the Minister.
It is opposed to the theory that every
responsible  decision constitutionally
and legally should be only of those
in the apparatus of administration and
not of those outside.

SHRI SHIVAJIRAO S. DESH-
MUKH: Excuse me. Would you agree
with this proposition that mostly
complaints of corruption against the
Ministers would naturally come from
the members of the Opposition and
on the equitable princip'e that a com-
plainant should have full faith’ that
Justice is being done, will it not be
proper to statutorily prescribe that
Lokpal and Lokayukta should be
nominated in consultation with the
Chief Justice but also it is discussed
with the Leader of the Opposition.

SHRI SREENIVASA RAU: I #aid
by convention you can do so.

SHRI SHIVAJIRAO S, DESH-
MUKH: Convention would pe ade-
quate according to you?

SHRI SREENIVASA RAU: I think
so. If you could appoint a Chief
Justice of India  without formally
consulting anybody in the world and
our Chief Justices have acquitted
themselves well, I do not think the
Lokpal and Lokayukta will not simi-
larly do well.

SHRI S. S. N. TANKHA: Could you
tel] me whether you undertake any
inquiries on your own initiative and
on your own private information?

SHRI SREENIVASA RAU: Oh, Yes.
[ do. I am entitled to do. The fact
is that soon after, about 'a month or
so after I took charge of the office,
I felt that I should have a home



office for this purpose so that people
might come to me and give informa-
tion without any inhibition. I think
it can quite legitimately be called
private information. I have initiated
inquiries on the basis of that.

SHRI TANKHA: No objection has
been raised py any one to the proce-
dure adopted by you to act on your
own initiative.

SHRI SREENIVASA RAU: No.
Under the scheme I am entitled to
act suo motu.

SHRI TANKHA: 1 want tn know
whether you have undertaker any
enquiry on anonymous complaints,

SHRI SREENIVASA RAU: Well, I
do that. I have found that 90 per cent
of such.complaints have proved base-
less. In cases where I felt that they
deserveq further investigation, Ihave

had that done. Later on the Home
Ministry issued a circular that no
anonvmous or pseudonymous com-

plaint should be the basis of any in-
vestigation. Obviously it would not
bind the Commission.

MR CHAIRMAN: Thank you very
much, Mr. Rau, for having come and
given your valuable advice.

|The witness then withdrew]

11. MINISTRY OF RAILWAYS (RAIL-
WAY BOARD) Spokesmen:

1. Shri G. D. Khandelwal, Chairman,
Railway Board,

2. Shri B. C. Ganguli, Member
(Staff), Railway Board.

3. Shri S. W. Shiveshwarkar,
Director General, Vigilance, Rail-
way Board.

[The witnesses were called in and

they took their Seats]

The Chairman drew their attention
to Direction 58 of the Directions by
the Speaker.
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MR. CHAIRMAN: Mr. Khandelwal,
I welcome you uand your colleagues
here for this meeting. I hope you
will give us your valuable advice in
regard to this Bill. As you are pro-
bably aware, whatever you say {8
liable to be published. With that in
mind you may say what you iike,
Normrally everything is confidential.
I have pointed out this thing because
if something goes out you may not
hold us responsib'e for that later on.
You have sent us the note which we
have gone through. We want your
general impression on the Bill for
about ten minutes as to how the Bill
could be improved or made effective.
After that the Members would like to
ask you some questions or clarifica-
tions.

SHRI BHOLA NATH MASTER: I
wish to point out that the Director-
General of Vigilance is to be examin-
ed first. It is stated here that he is
accompanied by the Chairman, Rail-
way Board and the Member (Staff),
Railway Board.

MR. CHAIRMAN: We will leave it
to the Chairman, Railway Board. Mr.
Khandelwal, what is your opinion
about this Bill? How could it be im-
proved upon?

SHRI KHANDELWAL: So far as
the principle of the Lokpal and
Lokayukta Bill is concerned, I would
certainly agree that it is a very worthy
and a sound proposition. As things
stand in a democracy, not only should
the Government and the senior func-
tionaries of Government dispense
justice but the public shou'd have
confidence that justice is being done.
Therefore, the conduct of everybody
is answerable. The only point that
the forum where the answer ability
can be answered should be such as
will inspire confid~nce in ‘h2 fune-
tionaries of Government to the extent
that it will not inhibit the officers and
the senior functionaries of Govern-
ment who are to take decisions. The
thing should not become such that
the people are afrald of taking a decl-
sion and taking responsibility; if that



happens, the damage that will be
done to the Governmental machinery
and the administration of the coun-
try will be immense. Therefore, in
our remarks which we have sent to
this Committee we have mentioned
there that it would be better to spell
out the qualifications of the Lokpal
and Lokayuktas. Although it is pro-
vided that the Lokpal will be appoint-
ed after consulting the Chief Justice
of India and the Leader of Opposi-
tion, even then we feel that the man,
whoever is appointed, should be of a
very high judicial standing. That is
our feeling in the matter.

Another thing is that this particular
person should be above all pressure.
That also is very essential. There
should be nothing that he can expect
in return for any weighty decision.
We have expressed the opinion that
there should be no second term either
for the Lokpal or for Lokayukta.
There should not be even this pro-
vision that L.okayukta should be pro-
moted as a Lokpal. When the term
is about to expire or when he is about
to retire, if there is an inkling that
he would possibly get a second term,
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then he can be pressurised; after all, |

human nature being what it is, he can
also be subject to this pressure. We
expect that a person with very high
judicia® standing would be above this
pressure. Only in a rare case some-
thing may happen. Somebody may
start a propaganda that he was about
to retire and this thing happened. The
reputation of the dignitary may also
be harmed. Therefore we have sug-
zested that there should be no second
term for these high functionaries.
And not only this, the hon. Committee
will also consider if after retirement
he can be given any other assignment,
whether there may be this question
of remuneration or you can utilize him
in a honorary capacity. Well, my per-
sonal impression is that an  office-
room, a stenographer and a telephone
is an attraction to an officer who has
spent his life in a very busy way,
surrounded by work; this sort of thing
is a temptation.

SHRI C. C. DESAI. Even a house,

SHRI KHANDELWAL: Yes, After
food and clothing the most important
thing is shelter. That's true. From
my personal experience I can say that
even this is something for which peo-
Ple hanker, These are the realities of
the life today. It has become so diffi-
cult. There you have people who help
you in so many ways, say, for example,
in depositing your road tax. And if
you have personally to stand in a
queue you will feel lot of hardships
or, I should say, indignities. Then
these things become temptations. So
to keep the reputation of the man that
nobody can point his finger that he
can be pressurised or there ure any
loopholes, I woulg like this committee
to consider this particular aspect also.

MR. CHAIRMAN: May I ask you a
little explanation about the second
page of your memorandum, where you
tay “there will be redress against
political predatoriness interfering....”
What are the jmplications of this?

SHRI KHANDELWAL: This is what
1 submitted earlier that people, the
general public do have a feeling to-
day that unless there is some source
they will not get justice. That is a
fact today. And when that feeling
develops then it can be the other
way round also, viz., to deprive some-
body eise of justice who would other-
wise have it. So this specially ap-
plies in our democratic set-up where
the Minister himself has to depend
on votes; every five years he has to
go to the general public and wusk for
votes and approach the common man.
There is that thing which I have per-
sonally also seen that even Ministers
feel that because this problem con-
cerns their constituency, something
out of the way would be quite justi-
fied. I think if somebody from your
constituency comes, not merely do you
serve him tea, perhaps a ‘khaana’ and
perhaps a night shelter, but you
have to show lot of consideration.
Well, some are very adroit and they
can parry and send him away some-
what happy but things do hmppen in
which sometimes there is a tempta-
tion to yield and to oblige. Well, i



somebody can be helped without
harming anybody else, there is no
objection. But if it i3 going to harm
somebody else then it is definitely
wrong. And therefore, it should be
the business of the Lokpal or the
Lokayukta to look into that matter.

MR. CHAIRMAN: Don’t you think
it is a very strong word, for the poli-
tical parties especially?

AN HON. MEMBER: That is his
opinion. We may or may not agree.
Probably he has stated that after
some experience, after considering the
pros and cons.

MR. CHAIRMAN: Alright. Carry
on.

SHRI KHANDELWAL: Another
point we have raised here is the
relationship between the CBI or the
8PE and the Lokpal. The fact that
an officer is being investigated by
the SPE itelf can be very demoralis-
ing. Now, in fact the Government
have come to a decision that anony-
mous and pseudonymous complaints
ghall not be taken cognizance of, ex-
cept in very special cases, and then
again under the orders of very senior
officers of the Government, For exam-
ple, take the Railways. On the Rail-
way's there had been a convention that
the SPE could not start investigations
against a gazetted officer without first
consulting the General Manager of
the Railway concerned. They had to
meey him, put before him all the
relevant data. The General Manager
had the opportunity of explaining that
it was not proper, that this officer is
not to blame, etc. In case of differ-
ence of opinion between the General
Manager and the SPE the matter used
to be referred here ‘and the Director
CBI would then discuss with the
Chairman, Railway Board, and this
matter would be finalised here. Now,
that was apparently a solitary excep-
tion only in the case of the Ruilways.
It was, I understand, not applicable
to other Ministries. Apparently it
was so because the Railways are such
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a vast organization und the officers in
the fleld have to take spot decisions.
and it was perhaps felt at that time
that nothing should be done which
impaired the morale of the officers, his
ability, his moral fibre to take res-
ponsibility and take a decision. That
convention or that direction was taken
away after the Santhanam Committee
Report. Therefore, we have suggest-
ed that before the SPE can start in-
vestigations, they must take permis-
sion from the Lokpal or the Lokayu-
kta, as the case may be, because then
these particular functionaries will be
able to see whether there is any
substance which needs to be looked
into, and in any case, there should
be these preliminary checks. Other-
wise it may be that the SPE may start
their own things and it may become
difficult for the Lokpal because here
also a certain procedure is prescribed.
When he gets a complaint then he
will follow a certain procedure. So
in order to enable him to follow that
procedure the SPE should not be al-
lowed to start any investigations on
eny case without taking permission
from Lokpal.

There are various other points. To
mention one or two there is certain
amount of discrepancy between cer-
tain clauses about ‘what should be
published’ and ‘what should not be
published’ and then, of course, the
question of the Lokpal or Lokayukta
calling for an exp'anation from the
accused. Regarding this, as soon as
the complaint has come if he were to

isclose the complaint to the accused
the accused could in certain cases even
make the evidence disappear because
he is in his seat and unless the docu-
ments are seized the accused may be
in such a situation as to influence the
decision and, therefore, we have sub-
mitted for the consideration of the
Committee that this may be at a later
stage and not immediately.

Further, so far as the law of limita-
tion js concerned here it is prescribed
that so far as grievances are concern-
ed it is one year and so far as w'lega-
tion it is five years. So far as grie-



vances are concerned it is all right. But
so far as the allegations are con-
cerned only in certain specific cases—
this limit of five years is very healthy
because if something is raked from
very hoary past well the poor accused
officer may himself have forgotten—
the Committee would consider those.
We do not have very strong opinion
on this subject. We have on'y tried
to draw the attention of the Commit-
tee because in one or two types of
cases like mis-deckaration of age as
we had a case where a judge was
involved that his age was misdeclar-
ed. Now, in this type of mis-declara-
tion, it may be that it is discovered
long after the act and,”therefore, this
five year rule does operate to help
him escape. There again such cases
are very very few and I would not
personally like that you should
scuttle this very healthy provision
that you have put in here mereiy for
the sake of these rare cases. If you
wish to make an exception by men-
tioning one or two types of such
cases that will be all right but if you
feel any difficulty I would like to
keep this limit and not withdraw this
healthy safeguard.

SHRI G. S. REDDI: Is this Bill an
improvement on the Central Vigilance
Commissioner’s office?

SHRI KHANDELWAL: Yes, Sir, it
i9. The CVC institution does not touch
the politician. It does not cover the
Minister. It covers only the officiuls
and, therefore, to that extent it is an
improvement.

SHRI G. S. REDDI: It is the opinion
of some Law Professor of a Univer-
gity that if Ministers are included in
the Lokpal Bil] it will be a death blow
to the democracy because Ministers
are always responsible to the Parlia-
ment. Therefore, they are hauled up
in the Parliament. Whereas if you
subject them to the Lokpal as is the
case of Secretaries and gazetted offl-
cars it will be a death blow to the
democracy.
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SHRI KHANDELWAL: Perhaps
this particular Professor might include
the Members of Parliament within the
jurisdiction of the Lokpal.

SHRI G. S. REDDI: The question is
about the strong word that was used.
The Minister or the Member of Par-
liament remain only for fitve years
whereas the official has a loager life.
Therefore, their action js required to
be placed before the Lokpal.

SHRI GANGULI: Sir, I am incharge
of staff matters,

The question that you have raised
is as to why to provide a remedy
against a Minister and this would
mean the burial of democracy. The
conception of a Minister in our Gov-
ernment, in democracy, is that he is
the highest Executive and all the exe.
cutive functions of the Government are
undertaken on behalf of the President
under the orders of the Minister and
therefore he is answerable for the
period of five years. We function on
the delegated authority. The Minister.
once he is the Minister, he functions
for the President. He has got to
answer to the people for hig actions
and to-day there is no forum provided
in the whole of the Constitution of
India, where through, where a citizen
can get a redress for a grievance
against the highest executive. This
seems to be the purpose of the Lokpal
Bill.

Every Minister has been allocated
business by the President on the
advice of the Prime Minister. Once
the businesg is allocated to the Minis-
ter—say for Industry-—the Minister
discharges Presidential power on the
allocation and the Prime Minister has
no jurisdiction over that Minister in
the matter of the allocated subject,
except where this is provided for.

SHRI G. S. REDDI: You are wrong.

SHRI GANGULI: 1 beg to submit
that the highest executive is the Min-
ister on behalf of the President. The
Constitution has not provided any
remedies for his actions and I as a citi-



zen cannot take my grievance to the
Parliament. I should have some forum
where I can take my grievance.
There I can say that I am suffering
from such and such decision of the
Government,

SHRI AKBAR ALI KHAN: That
can be done through questions in Par-
liament, through call attention notice,
through many other motions.

SHRI GANGULI: I have got to go
to a Member of Parliament to sponsor
my grievance, If he agrees then only
he will put the question. But in this
case, | submit an application to the

kpal and he will consider the matter
and take necessary action.

SHRI KHANDELWAL: I do not
think it is going to be the burial of
democracy, it is going to be the glory
of democracy.

SHRI PURNANAND CHETIA: In
the British Parliament if there is any
allegation of corruption against the
Minister, then there is a Commission
of Enquiry constituted by the Govern-
ment. So far as our country is con-
werned if there are such allegations
against a Minister a Commissioner of
Enquiry can also be constituted as in
the case of Pratap Singh Kairon.

SHRI KHANDELWAL: The machi-
nery of such a kind should be easy
of operation. The law courts are
sthere. In that sense, one may ask:
why should the Ombudsmen or Lok-
pal be there when the law courts are
there. It is very difficult to go to the

w courts for everything and so we
’have to have a certain machinery.

SHRI PURNANAND CHETIA: In

the case of Shri Pratap Singh Kairon
it was done.

SHRI KHANDELWAL: [t is only
when, something ver- « ry big hap-
pens, in a big way. It is only in such
cases can Parliament be expecteq to
devote its time and energy. In a big
case the Commission of Inquiry is

v :
appointed, not in small matters. That
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poor man or poor person may not
have sufficient influence to put through
his case, You have a constitutional
provision that anybody can put a peti-
tion to Parliament. Have you been
able to deal with all of them? To
what extent they have benefited? The
pure and simple machinery is to pro-
vide for a Lokpal and that will be
much simpler and more effective.

MR, CHAIRMAN: In respect of
petitions about ninety-nine per cent
have been able to get their grievances
redressed.

SHRI KHANDELWAL: Numbers
how much? That is the thing.

MR. CHAIRMAN: Shri Deshmukh
wanted to put a question.

SHRI SHIVAJIRAO S. DESH-
MUKH: The basic purpose of the Bill
is to wage the war against corruption.
As an official, you have got long ex-
perience, and you have spent many
years in the Administration. So, I
want to ask one or two questions.
What steps should be taken to give a
dent in the way of organised types of
corruption which are prevalent in the
Department of Railways, in the De-
partment of Revenue, in the Depart-
ment of Registrar of Documents, in
the department of Institution of Engi-
neers, working under Railways, or
even the CPWD or the State PWD
where the corruption is of frequent
nature. A police official whose job it
is to watch the prohibition offences
gets regularly some weekly payments.
A registrar of documents whose duty
it is to register documents does not
register any document unless he is
paid personally a prescribed percent-
age. In case of Railways one of your
commercia] managers has expressed
publicly, when Railways were asked
to face the tremendous situation of
moving large quantities of wheat from
surplus areas to the deficit States, that
if you give me twenty lakhs of rupees,
I will give you 10 lakhs of wagons at
the rate of Rs. 2 a wagon. In case of



Engineers, unless a percentage of the
Bill is paid to the Engineers to pass
a bill, things are not sanctioned. Do
you think that mere enactment of this
type or even execution of laws through
the Lokpal or Lokayukta will succeed
in curtailing corruption in the coun-
try? What is your view?

SHRI KHANDELWAL: It is a very
interesting question that you have
raised. You said about some commer-
cial manager having said that if he
was given Rs. 20 lakhs he would give
10 lakhg wagoa: at the rate of Rs, 2
per wagon or some such thing. Now,
I may tell you, I have not at al] come
across such a case and I have not
heard such a thing from anybody.
With 34 years of service, I can say
that if any such fellow was talking
like that, he should be foolish, it is
sheer non-sense. Nobody can produce
a lakh of wagons or ten lakhs of
wagons in a day or two. The entire
loading of the Indian Railways per day
on broad gauge is about 22,000 wagons
per day. This includes coal, iron ore
and so many things. So, the position
is like this. But you have raised a
very interesting problem. Ag far as
corruption is concerned, the attitude
to corruption is concerned, somehow
or other it is prevailing. It is called

FIC FY ATAZA business: The old lady
in the village asks the boy: F& a=aY
f& A faaTi He says he gets so much pay

Then she asks ¥t & 7 %7 2 I may pose
another problem to answer th: ques-
tion, You have hanged people for mur-
der. That has not stopped murder—
murders are still committed. You have
a provision, and therefore, at least
there is a deterrent to some people.
But still you will find that some peo-
ple commit murder. I would submit
that all these institutions, the Lokpal,
the Lokayukta etc. would be just like
that. If you expect that by the appo-
intment of the Lokpal or Lokayukta
the whole administration will be
cleaned up, it will not succeed. That is
‘based on the charaeter of the people,
of a country, of a nation. As a Ralil-
way man, I can tell you one thing. I
can tell you about this, I went to a
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conference in Europe in the month of
June. I had the occasion to travel on
the European Railways. I had occasion
to talk to the people. Travel without
ticket is something which is never
thought of by those people. They will
commit burglery, they will hold up a
bank, they will murder, they will
commit all sorts of things, but travel-
ling without ticket is never thought of.
If anybody for some reason has to
travel without ticket, it is assumed
that he hag come at the last moment
and could not purchase ticket and
actually there is no penalty prescrib-
ed. He just pays the exact fare because
it is assumed that knowingly he will
not travel without a ticket. But what
is the situation in our country today?
Our latest estimate is that more than
5} per cent of people are travelling
without ticket on Indian Railways, in
certain sections, in certain railways
it is even 12 per cent. The assess-
ment is at least 12} crores are lost per
year. My persona] opinion is, it is
probably 25 crores or so, due to ticket-
less travel. It al] therefore depends
upon the general outlook of the peo-
ple, the general character of the peo-
ple. In other countries nobody asks 4
this: '

| FATCTIT G FTT $T WIAZAT

This is your trouble today. While
mentally, or shal] I say I say spiritual-
ly, you have not accepted that as a
crime, politically you are accepting
that it is something to be put down.
Today there is a difference in our
action and thinking or desire. This
Bill is only just to check the tendency.«

SHRI S. S. DESHMUKH: Your opi-
nion requires a small amendment. For
instance, the law prescribing penalty
of death for murder is not supposed
to be operative against organised mur-
ders by millions, say, in the event of
a war. It is only supposed to check
individual commission of offences
here and there. My question specifi-
cally related to prevalence of organis-
ed type of corruption in the form of.
something like upar ki amdani. To



par
curb that type of corruption what
specific machinery you have in mind?

SHRI KHANDELWAL: After the
last war, there was war Crimes Tribu-
nal. Murder of milliong of jews was

treated as crime and some people were -

punished. But today’s thinking is
different. I am trying to be realistic.
You will never succeed in eliminating
this type of thing. There can be no
machinery which wil] eliminate this.
As the saying goes, even by counting
waves, people can make money. You
will never be able to eliminate it
unless the attitude and psychology of
the nation changes.

SHR] S. S. DESHMUKH: Adminis-
trative excesses or injustices in indi-
vidual cases usually result because of
mechanical treatment to petitions and
revisions. If a man at the lowest
ladder is done some injustice, no
amount of revisions or petitions to
higher authorities can have any effect.
My point is that this institution of
Lokpal or Lokayukta, by passage of
time, will revert to the mechanisation
of justice.

SHRI KHANDELWAL: You are
probably referring to the fact that the
volume will be such that the Lokpal
or Lokayukta would be snowed under
and he cannot possibly look into every
case. You are right. It is quite like-
ly to happen. The only thing that you
are trying to create is the fear of
accountability. It is like somebody
picking pocket in the bus. Probably
90 per cent of the pickpockets get
away and in ten cases they may be
punished. I think this is all that we
can hope to achieve.

MR. CHAIRMAN: Can we have
some idea of the volume of work done
by the Director of Vigilance in the
Railways so that we will know whe-
ther you are overwhelmed by the
volume. The other witness who ap-
peared before us said that the volume
was there to start with and gradually
it dropped down. In the beginning he
Wwas afraid that the work might be
too much. But contrary to excepta-
tions, after a couple of years it went
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down. In the Railways, what is the
position?

SHRI SHIVESHWARKAR: I might
be able to give you an idea. I have
not got the exact figures with me, I
can give you the approximate figures.
Complaintg are of two kinds. One
type comes under grievances ag the
Bil]l calls them. Our Vigilance orga-
nisation does not deal with them.
They go to the respective administra-
tive directorates of the Board where
they are examined. We in the Vigi-
lance organisation deal with com-
plaints which have a vigilance angle,
namely, torruption, nepotism or any
other aspect which involves a private
motive for a public act, so to speak.
On an average in a year probably we
have over 10,000 such cases, maybe
arising out of preventive checks which
we ourselves conduct in the depart-
ments which we call sensitive or out
of complaints. Some departments are
more sensitive, e.g. engineering stores,
than some other departments. Infor-
mation is also gathered from various
sources,

Coming to the gazetted and non-
gazetted classification, it is easy to
count cases relating to gazetted cate-
gory because every such case, after
investigation, has to be referred to the
Central Vigilance Commisson  ior
advice. On an average probably we
have been sending more than one case
per day to the CVC for advice. It
comes to about 40 cases a month.

SHRI S. S. DESHMUKH: On the
background of this volume of vigilance
cases arising out of Railways, I would
like to ask you one question. You
invite tenders. One tenderer feels
that injustice has been done to him
inasmuch as his rates were the lowest
and he was in a position to undertake
the work. But for some God's own
reasons, he has not been awarded the
contract. There are many such cases
where commercial or contractual rela-
tions arise between the President of
India and a private citizen. These
relations huve been exclusively left
out of the present scheme of Lokpal
and Lokayukta Bill. On the back-



ground of the volume and type of
cases which you have in mind, do you
think that it will have a salutary
effect if these cases are also included
within the purview of this Bill?

SHRI SHIVESHWARKAR: If I have
read the Bill correctly, what have been
excluded from the jurisdiction of Lok-
pa) are grievances in regard to such
matters, not probably allegations in
regard to such matters. There is a
distinction between allegation and
grievance,

MR. CHAIRMAN: Mr. Mukherjee
from the Ministry wants to say some-
thing.

SHRI MUKHERJEE: What you
have said is correct. Only the stage
after the transaction is entered into is
excluded because that becomes a justi-
ciable issue. The stage before that
has not been excluded.

SHRI AKBAR AL]I KHAN: Suppose
a tender should have been given to a
particular person but not been given,
can he also apply to the Lokpal?

SHF1 MUKHERJEE: If he has a
grievance that he should have been
given the tender, that point is not ex-
cluded. If the person who has been
awarded the contract has a grievance
in regard to the fulfilment of the
terms of the contract, that grievance
is not included because . . .

SHRI S. S. DESHMUKH: fThat is
the normal civil liability. That is
clear. What I want to emphasize is,
normally any law court will refuse
to entertain any dispute about what
transpired between private citizens
and the State before entering into
contractual obligations. This is a type
of case where after finalisation of
tender or after the occurrence of the
event, a person is left with the feeling
that injustice has been done to him
by the concerneq official. He may not
be in a position to prove in a court of
law to what exactly is the nature of
the grievance. Do you think that such
types of cases—whether it is allega-
tion or grievance—let us not go inte
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those niceties because we have been
arguing that one is not distinguishable
from the other—are covered by the:
existing provisions?

SHR] KHANDELWAL: Mr. Ganguli
is a Civil Engineer by profession. He
would like to answer this question,

SHRI GANGULI: As Mr. Mukheriji

explained, the provision here in the"

Bill is that you can always take these

things to Lokpal except that you can-

not take up actions arising out of the
terms of the contract. If you have
grievance regarding the award of con-
tract, you can take it to the Lokpal.

There is already certain in-built
machinery in the award of contract
which is quite comprehensive. From

the second schedule of this Bill you
will find that you can take the griev-

ance against the award of contract to
the Lokpal if you want to. But you

cannot take the actual working of con-

tract to Lokpal. For your informa-

tion I may tell you that all contracts

in the Railways are not just given out

like that. There are tender committees

where three officers sit—one from the

Finance, one from the contracting

branch and another from g third de-y
partment. They go into all the details

of the tenders and after that they

make their recommendation. Then

only a tender is accepted by the appro-

priate authority. It is not that this is

left to the whims of any single man.

SHRI SHIVAJI RAO S. DESH-»
MUKH: Rule of three is no different
from the rule of one.

SHRI GANGULI: A rule of thous-
and also is no different from the rul
of one. You can extend it as much as
you like. There is already an inbuilt
machinery for this purpose as explain-
ed by me earlier. On top of that, there
is the statutory audit which goes into
these things.

SHRI SHIVAJI RAO S. DESH-
MUKH: Yet the Public Accounts Com-
mittee is flooded with so many things.

SHRI GANGULI: Out of an OlPﬂ"v
diture of Rs. 400 crores if only an item!




or two of Rs. 200 s questioned by the
Public Accountg Committee, there is
nothing basically wrong. You ghould
take into account the totality of the
figure.

SHRI S. S. N. TANKHA: From page
4 of your memorandum, in the middle
of the page ] find you are against any
extension being given to Lokpal or
Lokayukta. According to the present
Bill his term of office is § years. In
the event of our deciding not to give
him further extension, would you
agree that his term of office may be
made slightly longer than what is pro-
vided in the Bill, say 6 or 7 years so
that his office may not come to an end
with the end of one life of Lok Sabha
or do you think that even five years is
a long enough period and neither an
extension of this period by one or two
vears nor re-appointment for another
term need be considered?

SHRI KHANDELWAL: 1 must
trankly admit that I have not applied
my mind to this aspect of the thing.
You are aware that the term of the
Auditor General is five years. There
are other cases also like that. I thought
that perhaps that is the way the mind
of the legislature is working. All that
1 can say on the spur of the moment
iz that the persons whom you appoint
to these posts will naturally be aged
pruople. in the sense men with plenty
of experience behind them and all that.
I+ vou give them unduly long period,
1the health of these persong may fail in
the middle. Supposing a man's health
breaks down and he is nef in a fit
condition, how can he function?

SHRI S. S. N. TANKHA: He may
have to retire,

SHRI KHANDELWAL: You have
no provision to sack him. You can
only remove him when he has miscon-
ducted himself.

SHRI S. . N. TANKHA: It is the
view of some of us that if you are
giving him only one term it should be
for a longer period than five years.
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SHRI KHANDELWAL: 1t is stated
somewhere in the Bfll that the Lokpal
or a Lokayukta shall notwithstanding
the expiration of his term, continue to
hold office until his successor enters

upon his office. That is a marginal
thing, o

SHRI S. S. N. TANKHA: Do you
agree that only g five year term should
be given or a slightly longer period of
6 or 7 years may be considered?

SHRI KHANDELWAL: On the
balance a five year term may be con-
sidered as a very fair assignment.

SHRI S. S. N. TANKHA: In ‘Yyour
memorandum on page 8 in para 7, you
have stated that you don’t favour the
appointment of Lokayukta as Lokpal.
Why so?

SHRI KHANDELWAL: Exactly for
the similar reason of being pressurised.
We should not leave any scope or any
latitude for anybody to suspet that
there can be any pressures brought on
these people.

SHRI S. S. N. TANKHA: We have
not made any rule about the minimum
age for this appointment. A junior
man may be appointed at the age of
40 or 45 as Lokayukt. If he gets only
5 years and is not allowed to carry on
in any other job, would it not be &
great hardship on him?

SHRI KHANDELWAL: You have to
balance the two things. Just now an
hon’ble Member said that the corrup-
tion is so wide-spread and rampant.
Nobody can expect that this man will
meet with success in all the cases and
root out once and for all the corruption
that is so rampant. Actually, the
effort of this Bill is to build up an
image and confidence in the public in
general that everybody is accountable
and answerable. I think it will mili-
tate against that objective if you leave
any allurement of promotion in any
shape or form.

SHRI S. S .N. TANKHA: May I
remind you that the Judges of High
Courts are given promotion as Supreme
Court Judges. The Chief Justices of



‘the High Courtg are promoted ag Chief
‘Justice of the Supreme Court. Now
is it not an allurement for them? Do
they go wrong?

SHRI KHANDELWAL: The point ig
that that is a career. They are paid
servants of the country in a way and
it is a career. Here the Lokpal or the
Lokayukta should not be treated as a
career,

SHRI S. S. N. TANKHA: Then who
will care to take up this office?

SHRI KHANDELWAL: You will
have to select them. He may pe a
Judge of the Supreme Court, may be
a Judge of the High Court, who has
done his normal] term.

SHRI S. S. N. TANKHA: Once you
say that a judge of the High Court
can be appointed, and he cannot go
back to the High Court, then will it
not be a disincentive for him?

SHRI KHANDELWAL: You have,
for example, the post of Auditor
General. He is appointed for five
years. After that he cannot hold any
office.

SHRI S. S. N. TANKHA: Auditor-
General is not a junior man. I am
saying the Lokayukta can be a junior
man,

SHRI KHANDELWAL: Do not ap-
point a junior man as Lokayukta.
Lokayukta is a very responsible posi-
tion and a position of great dignity.
You should appoint only senior and
mature people,

SHRI BHOLA NATH MASTER: You
Aave got a very elaborate machinery
for vigilance even for the clerks in
your Department and this has become
a regular cadre of service, a regular
allurement for the appointment to the
posts in the Vigilance Department. As
Mr. Khandelwal has said that this
Lokpal and Lokayuktas Bil] is simply
for instilling fear that no corruption
should prevail among the Ministers
and high officials as has been in your
affice. The appointment of a Dirsetor
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of Vigilance has not reduced even an
iota of corruption. Dom't you think
like that?

SHRI SHIVESHWARKAR: Firgt of
all ag regards the cadre or strength of

the Vigilance organisation, well, actu-

ally there is no cadre because all the
officers are on a fixed tenure pasis.
Most of the Vigilance Inspectorg come
on a three year tenure basis. It is
extended to five years in some exigen-
cies like investigations remaining pen-
ding or on the basis of merit. But
there is no permanent cadre of vigi-
lance at all.

SHRI BHOLA NATH MASTER: But
you have got permanent machinery.

SHRI SHIVESHWARKAR: Perma-
nent machinery with temporary hands.
Even the posts are not permanent.

SHRI BHOLA NATH MASTER: The
posts may not be permanent but the
machinery is permanent.

SHRI SHIVESHWARKAR: So long
as the posts are not permanent, the
machinery is not permanent.

SHRI BHOLA NATH MASTER:
What ig your experience? Whether
after your appointment as Director-
General of Vigilance has corruption
decreased or increased?

SHRI SHIVESHWARKAR: This
question is directly related to the
question as to the extent of corrup-
tion, If it is measurable, then we can
say that it was so much in 1963 and
so much in 1964 but the measure and
the extent of corruption has been
found rather not very tangible, I
believe there have becn stotistical
surveys sometimes into some Depart-
ments by the Statistical Organization
attached to the Cabinet Secretariat.
But unless some kind of statistical
survey is made, we cannot say.
Otherwise it will simply depend on.
one man’s opinion against another
whether corruption is increasing or
decreasing,



MR. CHAIRMAN: What the hon,
Member has asked you is whether
after the appointment of the vigilance
Directorate is there no check on the
corruption and to what extent?

SHRI SHIVESHWARKAR: In our
opinion there has been a considerable
check. For instance we have been
regularly making preventive checks
bv surprise visits in accordance with
the programme which has been drawn
out at high lvel between the Home
Ministry and the CBI. The very fear of
surprise checks reduces to a certain
extent the incidence of corruption.
After all in an organization like the
Railways with its 1.5 million employ-
ees there is a larg> block of honest
people. There is a little biock of in-
corruptible and honest people, Then
there is a block of incorrigible
people. There is a large middle
group which can be gwayed here and
there. Our investigations, our punish-
ments, our various processes that we
do are aimed at keeping these people
in a controlled position. But the in-
corrigible ones we try to remove.

SHRI BHOLA NATH MASTER: Mr.
Khandelwal wag quite frank,K There
is a human weakness amongst all of
us, Don't you think the appointment
of an Anti-Corruption Department is
appointment of Corruption Depart-
ment?

SHRI GANGULI: As Mr. Shivesh-
warkar is trying to explain, if you
take the cross-section of any coun-
try’s population, there are three dis-
tinet groups. One ‘is the incorrupti-
ble group. Their ethics is highly deve-
loped. You cannot corrupt: them.
There is one group which is glways
corrupt. Whatever you do, you can-
not reform them. There ig a middle
group of people which can be swayed
this side or the other.

SHRI AKBAR ALI KHAN: What
is the extent of that middle group?

SHRI GANGULI: That depends up-
on the economic and other conditions
prevailing in the country, During my
father’s time, the man who was the
Deputy Chairman of the Constituent
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Assembly, stated his life on Rs. 100
or 80, He had a big family. He found
that this Rs. 100 was not enough but
he lived on that, We have come to
a stage when this Rs, 100 need cannot
be met by Rs, 5000. So the cxtent of’

the middle group has become large
today.

SHRI SHIVAJIRAO S. DESH-
MUKH: May I have the opinion of
the hon. member that the type of
corruption which I have in mind is:
take the case of Engineers. He is-
liberally paid in the existing economic
conditions still he expects ‘Oopar kt
amdani’ at the rate of 1 per cent. This
is corruption which is neither related
to the scales of pay nor related to
qualifications nor related to the con-
ditions prevailing in the country,

SHRI GANGULI: I am an Engineer
who in his life executed coptract for
over Rs. 100 crores. Even in the
engineers group I can give exam-
ples of a large majority who are
incorruptible. If you think that by
any salary paid to them, they can
manage their affairs, you are wrong.
I am paid the highest galary: still I
cannot make both ends meet. The in-
corruptible percentdge increases if
you can increase the middle cross:
section. It depends upon the econo-
mic presstre and other factors. The
ethically developed portion will al-
ways remain constant. You cannot
corrupt them. There is only the one
section, the middle section, which will
start leaning towards the incorrupti-
ble side dependening upon the eco-
nomic conditions of the coutry. To-
day the economic condition in the
cuntry ig one of the primary reasons
for all talks of corruption that we
hear. Otherwise, we would not have
hearg even one-fourth of it.

SHRI BHOLA NATH MASTER:
That means the Lokpal will be a sim-
ple addition to make the people feel
that they should not be liable to be
corrupted. Dou you think that no use-
ful purpose would be served by this
Bill?



SHRI GANGULI: Ag we have ex-
-plained before, thig is another machi-
nery of accountability that we are
«creating to see that even under the ad-
verse conditions whether we cannot
add a little bit more people to who
are incorruptibles and nothing more.
We should try our best, with all the
limitations put by the economic con-
«ditions, to provide another machinery
.of accountability, that is all.

SHRI C. C. DESAI: In paragraph 7
wf your memorandum, you have stated
that the grounds of investigation
should not be conveyed to the person
«oncerned until a later stage. Now, the
procedure adopted is this. The Lok-
pal or the Lokayukta, as the case may
be, receives a complaint or an alle-
gation. He tries to find out whether
there is a prima facie need for investi-
gation or not. If he finds that there
is a prima facie need for it, it is all
right. Then, we should send a copy
.of the grounds of investigations of
the persons concerned. But, he should
‘not set in motion any investigation
until the person concerned has been
-advised of the investigation. I do
not follow that exactly. Do you want
to hold the investigation behind the
back of the person concerned?

SHRI SHIVESHWARKAR: Sir, in-
‘vestigation involves gathering of facts,
taking of statements of witnesses and
gathering of documentary evidence
and so on. Therefore, if the Investi-
gator or any authority like the Lokpal
sees that there is a prima facie ground
for sanctioning investigation and if
he comes to that conclusion, then he
starts the investigation. He must aiso
think in a far-sighted manner as to
how best that investigation will sue-
ceed. If he launches upon an investi-
gation in a manner which will leave
loopholes for the evidence from wit-
nesses ctc. being tampered with, then

- it will not gucceed, Therefore, we
have suggested that a copy of the
complaint need not be given to the
accused person in the very first in-
stance. As a matter of fact, in all
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the investigations as at present exist,
normally, the accused is in the dark
about investigation until the material
is gathered, as it is fair to the aoccus-
ed if he ig asked to give his views at
some later stage.

SHRI C. C. DESAI; Nothing is done
in secrecy or in dark. Even the
Cabinet secrets are out, You know
when there is collection of papers or
gathering of evidence or asking of
questions, then he comeg to know that
something is going on against him.
That is demoralising him. It is not
fair to him_or to the administration
of which he is a member. So, once
you start an investigation and conce
you have come to the conclusion that
a proper case has been made out that
the investigation should be started,
then the grounds of investigation
should be communicated to the person.
Thig is what I feel.

SHRI SHIVESHWARKAR: I have
had quite a lot of experience about
the vigilance investigations in the
railways. I know that sometimes in.
vestigations do leak out. You will be
surprised to know that only a small
number leaks out. But a number of
investigations do remain secret. These
days quite a number of things leak
out. And people talk about them. On
the other hand the other risk is
rather too much—it should be nipped
in the bud—namely the investigation
which we want to launch by informing
the accused first. He then tries to
do everything to counter the moves.
After the investigation starts, we want
to avoid that situaion, I have my
own experience and 1 can say from
the series of investigations which we
have made, that we could not have
done that if we had disclosed to the
accused in the very first instance as
to what we are doing about i‘.

SHRI C. C. DESAI: Anyway, I
won’t argue with you any more on
this. My next question is this, Do

you wish to retain the jurisdiction of
the Union Public Service Commission

_ in regard to punishment to officers or



would you vest that final authority in
the Lokpal? Or should there be a
small investigating authority within
the U.P S.C.?

SHRI SHIVESHWARKAR: What
the existing provision of the Bill pro-
vides for is that the Lokpal will send
his report to the competent authority.
Thereafter, it is for the competent
authority to take action on that, It
is only when the Lokpal is dissatisfied
with the action taken that he sends a
report to the President.

Now. when the competent autho-
rity acts on such a report, then the
competent authority has to act in ac-
cordance with the law under the Con-
stitution. Therefore, where the Con-
stitution provides for consultations
with the Union Public Service Com-
mission. I do not see how that obli-
gation on the competent authority to
consult the U.P.S.C, is removed by
any of the sections of the present Act.

SHR] C. C. DESAI: My question is
this. What is the right thing to do?
Whether the power should vest finally
in the Lokpal or should it vest with
the U.P.S.C. as at present?

SHRI SHIVESHWARKAR: In our
view the present provisions of con-
sultations with the UPS.C. should
remain.

SHRI C. C, DESAI: There is one
more point. Mr. Khandelwal says
that the extent of loss on account of
ticketless travelling is something like
Rs. 24 crores. You don't give statis-
tics about this. How do you arrive at
this loss to the public exchequer?

SHRI KHANDELWAL: We make
sample surveys. For example every
five vears or so, we appoint an officer
in the Railway Board to make certain
sample surveys and make certain sur-
prise checks. At present such an offi-
cer has been functioning for about a
year. He has already made a sample
survey of many railways. So, this
is like any statistical information.
But I cannot say that I have done
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100 per cent checking, We have made
sample surveys in railways. On cer-
tain days, the officer concerned goes
there and catcheg the people. Of
coyrse, the penalty is levied or the fine
is imposed and so on and so forth. In
more than one case the checkers have
had to flee for their lives,

SHBI GANGULI:; Statistically the
loss is Rs. 12 crores and not Rs 25
crores! )

SHRI AKBAR ALI KHAN: Of
course. Substantially, I am glad that
you agree with the fundamentals of
the Bill. You think that this will fur-
ther improve the conditions as they
exist to-day.

Now, I would like to know—you
said in reply to Mr, Desai's question
that a sample gurvey is made with
regard to the ticketless travelling—
whether you have made any sample
survey regarding the loss suffered by
the purchase of gtores in any way.
You know that millions of rupees are
spent in the purchase of stores, And
do you think that by and large every-
thing is quite all right in the railways?
I would also like to put another ques-
tion. Apart from the purchase of
stores under the contracts and other
matters, as Shri Shivaji Rao referred,
are you satisfied, as the Chairman of
the Railway Board or have the mem-
berg of the staff realised that by and
large the railway is above all these
things? Or is the loss very negligi-
ble? I want a specific answer to this
because, as things come before us, this
is one of the departments where there
is a lot of complaint of corruption—
1 may be wrong and our information
may be wrong—and so I would like
to know gbout it,

SHRI GANGULI: With your per-
mission, Sir, I would like to explain.
There are losses through bad pur-
chases, therc is no doubt about it. We
have a machinery in our organisation
itself what we call inspections. There
is also the Inspection Wing of



DGS&D which also we use for certain
purposes. Certain purchases we make
through our own inspection. And on
top of that, we have what may be cal-
led the preventive checks. I would not
say that we are all above board; it
would be a false claim to make that
we are all above board. There are
shortfalls in our stores purchase or-
ganisations also. But my personal view
is that you probably hear these com-
plaints on Railways so much because
we touch you in every sphere of your
life; that is, we come in contact with
you every day, is some form or other.

SHRI S. S. DESHMUKH: Mainly
because of accidents,

SHRI GANGULI: Anyway, I do not
want to take your time on this today.
I will give you a long story if you
come to my office one day! Anyway,
1 do not think we need be worried
or alarmed about our stores; because
if they were so bad, we would nut be
able to keep our assets moving, Our
assetg are not, after all, stationery as-
sets lot of our stores go into moving
things. I maay tell you that we are
not that bad as you might thing.

SHRI AKBAR ALI KHAN: We are
at present all concerned and are
deeply interested in this thing, other-
wise this Bill would not have been
brought. But what I want you to
appreciate is that the responsibility of
such higher officers as you are, is
much greater and you cannot just say
“Well, Sir, we are not so bad”, Our
information may not be quite correct,
Even 50 per cent or more than 50 per-
cent may be wrong. We are trying
even to catch hold of Ministers if
there is anything wrong, For exam-
ple, at Bombay, Calcutta and Madras
there are people who can supply you
tickets at black market rates. There
may also be an exaggeration in this.
But what I want to impress upon
you ig the idea of this Bill and that
our effort should also be supported and
corroborated by your efforts so that
things may improve and our country
may be in a better condition,
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SHRI GANGULI; Every one of our
top officers has spent his life on the
railways. And I can assure you that
it is our effort honest efforts, to see
that we leave the Railways in a bet-
ter condition than we got it, Our en-
deavourg are there., Every day we
are trying. And I can assure You
that there will be no lack on our
part to bring an improvement. That
much I can assure you.

SHRI PURNANAND CHETIA: So
far as high rank officers are concerned,
there is nothing to complain. But so
far as lower levels are concerned,
there is gomething wrong. This is
our view,

SHRI KHANDELWAL: I may very
humbly submit that as people who
have devoted all our life to the Rail-
ways, in fact, we are emotionally in-
volved with the success of the Rail-
ways. I can tell you that senior rank
officers feel as if it is their personal,
family business, and if thingg go
wrong they feel unhappy. And you
will find officers in every Divisional
Headquarters who, if something goes
wrong, would not hesitate to go even
at 2 o'clock in the morning to leave
their home, their family, and go to
the scene and do something to set
things right. This is the reputation
that the average railway man has
built up today. But, unfortunately,
thig is being eroded and this erosion
comes because outside influences are
coming into play. And the feeling
that junior should look to their seniors
for punishment as well as rewords is
being interfered. This is being erod-
ed, I wish to point out that we are
all old: we have very little time left.
We are going to retire. And it pains
it hurts and makes us almost weep
to realise as to what is going to hap-
pen to the Railways. Officerg should

SHRI AKBAR ALI KHAN: Officers
should not pay heed to ‘irregular’
requests from MPs’,

§HRI KHANDELWAL: With lot of
pain in my heart and with great
humble submission I would say that



what is happening is that on the floor
of the House officers are named, Un-
fortunately, if officers are named in
the House, demoralisation is inevitable.
It can work both ways., If, say, an
officer is approached by an hon. Mem-
ber of Parliament for gomething, he
always has the fear that if he does
not agree he is liable to be named
and his name will be published in
the newspaperg the next day. I re-
member Mr. Bhim Sen Sachar’s article
where in he said that “Official hairar-
chy is a body; the soul ig provided
by the political set up”. That is the
real situation,

SHRI S. S. DESHMUKH: Where is
the brain?

SHRI KHANDELWAL: Well, if you
trust the official hairarchy it will sup-
Ply the brain and carry out your poli-
<ies.

SHR] G. S. REDDI: May I draw
attenfion to the words used by the
Chairman, Railway Board, viz. “there
will be redress against political pre.
datoriness interfering . . .” This is
a great reflection on the Member of
Parliament and the Ministers, made by
the Chairman. In fact, this is a very
bad reflection on the Members of
Parliament. Kindly modify that word.

SHRI KHANDELWAL: I am ex-
tremely sorry. I would like to point
out that we have used this both for
official and political bodies, But if
you feel that this should be withdrawn
we certainly have no objection to
withdraw it, Thank you very much.

MR. CHAIRMAN: Thank you for
coming all the way to give evidence
before the Committee,.

(The witnesses then withdrew)

(The Committee then adjourned)
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WirNess ExaMINED
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(The witness was called in and he took his seat)

The Chairman drew his attention to Direction 58 of the directions by the
Speaker.

MR. CHAIRMAN: Mr. Sapru, it is
very kind of you that you have taken
the trouble of coming over here to
give your valuable advice on the
Lokpal Bill. I need not read out to
you the Speaker’s direction as you are
an ex-M.P, Whatever yousay will be
taken down and may be liable to be
published. What you say may not be
confidential,

SHRI P. N. SAPRU: Thank you
very much, Sir, for inviting me. I
consider it a great honour to appear
before this Committee. I am very
grateful to you for having invited me
to do so. May I just explain one
thing: There is a paper which has
been circulated in my name. What
actually happened was, I was just go-
ing to leave for a meeting of the
National Herald in Delhi and I hur-
riedly dictated, something. I could
not dictate the whole thing. Second-
ly, I found that the copy of the Bill
with me was missing. Therefore, 1
could not give you my written Memo-
randum. My note gives to you some
sketchy ideas,

MR, CHAIRMAN: What we usual-
ly do is that you give us your ideas
in short as to what a Lokpal should
be and then the Members will ask you
some questions for clarification.

SHRI P. N. SAPRU: You know this
idea of a Lokpal in political theory is
a contribution of the Swedish Consti-
tution. This model was followed in a
modified form by Denmark, Norway,
New Zealand and evep Britain which
hag got a Parliamentary Commissioner.

Modern States have become a vast
leviathan and have got many welfare

activities and therefore administrations
has become a complicated task.
Therefore, it is thought that there
should be a person of high stature to
look into the grievances or complaints
of the people.

Corruption js more rampant than it
was before. We have to deal with
also,

I thought it, therefore, dcsirable to
have an institution of the Lakpal. He
is like the Comptroller and Auditor
General. In a very illuminating docu-
ment Mr. Justice White in the organ
of the Commission of Jurists, it was
pointed out that the idea of the Lok-
pal is an extension of the idea found:
in the British Constitution in the per-
son of the Comptroller & Auditor
General. Therefore, I would say that
his position should correspond more
or less to that of the Comptroller &
Auditor General. His position should
not correspond with the Chief Justice
of India. Otherwise I think that
would create complications because we
have got a Constitution which is con-
trolled by an instrument and the in-
terpreters of that instrument are the
Supreme Court, and its Chief Justice
is the Court President of the Supreme
Court. Therefore, it. would not be
right to make him at par with the
Cheif Justice of India. 1 think, he
should be at par with the Comptroller
& Auditor General,

It is essential that the Lokpal should
be a person who is above parfies. He
should be trusted universally by wll
sections of the House. How can we
get that unanimity of opinion? In.
Britain they have got the institution
of the Privy Council, and there are
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‘Commissions of the Privy Council or
Committees of Privy Council. We
‘have not got any institytion like that.
“When I look into the matter, my sug-
gestion is this, that the Lokpal should
‘be appointed by Parliament on the
recommendation of the Prime Minister
and Leader of the Opposition, or, if
there is not one leader of the Opposi-
‘tion, then a leader selected by the
opposition leaders to represent them.
If you want you may have the Chief
Justice of India. I am not a very
great believer in having Chief Justices
for these purposes, but you may
‘have the Chief Justice ef India.
I wish it could be possible for us to
substitute. The Speaker or the Chair-
man of the Council of State in place
of the Speaker, but you know, the
Chairman and Speaker hesitate to take
that responsibility. I said that when
we had the Press Bill. Therefore we
may haVe the Chief Justice of India.

Another thing is this. The Chief
Justice of India must not be made to
Took forward to any appointment as
Lokpal after his retirement, after his
term, because that will finish whole
judicial independence. The British
theory is that Judges must be indepen-
dent. Now, how are you to secure
that independence? The only method
which the English could discover is
life tenure. Once appointed you are
a judge. But here we can't have that.
‘Life tenure does not work in this
country. In other countries people re-
sign when they feel that they are unfit
to do certain jobs. I will give you
one instance. There was a very great
judge in Britain Sir Fitzgames Leslie
‘Stephen. He was a Law Member in
India and he was the author or the
framer of the Indian Evidence Act, a
barriser of great reputation. He be-
came a judge of the English high court.
In the later years of his life he used
1o come completely drunk and ques-
tions were asked in Parliament whe-
ther it is a fact that Mr, Justice Step-
hen comes drunk in court and all that.
There ig no provision in the British
constitution against questions being
asked of this kind. Mr. Justice Ste-
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Phen was not in a position to deny the
allegations. Immediately he resigned.
He tendered his resignation. The
Lord Chance lor, paid him a very high

“tribute. He made references to the

great contributions that he had made
to the scientific development ot the
law and the thing ended there. But
here unfortunately that is not the case.
We go on working until we are actual-
ly driven out and even when we are
driven out we think of returning by
some other way, by hook or crook. I
would like to emphasise also that there
should be to the utmost extent possible
openness impartiality and fairness.
These are the three principles which
we must remember, Then I would
like to go into the provisions of the
Bill and make my comments on it.
The one thing that strikes me is this.
This is regarding the heavy penalty
for what is called contempt. There is
a lot of feeling in legal circles that the
law of contempt requires drastic chan-
ges. Until a person apologises you
have given High Courts powers o sen-
tence to a period of 6 months. If you
want you can have 6 months, but I
think that two years is far too high.
Actually, I would have sent you a
written memorandum on the varjous
clauses of the Bill, had it not been for
the mishap which I mentioned.

MR. CHAIRMAN: You could send
written memorandum. That will be
helpful to us,

SHRI C. C. DESAI: 1 have gone
through this memorandum,

SHRI P. N. SAPRU: This memoran-
dum should not be taken too serious-
ly. I have explained to you why.

SHRI C. C. DESAI: As one of the
concepts it has been stated here that
the purpose is to control the vagaries
of bureaucracy. Actually, as you will
remember, the Bill was conceived to
curb or contro] the vagaries of politi-
cians. Even before this Bill, there
was the Vigilance Commission to con-
trol the vagaries of bureaucracy. Then
it was felt that the vagaries of politi-
clans should also be controlled. Then
this Bill was conceived.



SHR1 P. N. SAPRI: -8 far as the
situation in Norway, Swedén, Newze-
land and Britain as eoncem’!, they
are more concerned with the’vagearies
of the bureaucrats—and you knew
aboul the Criche] Down case

SHRI C. C. DESAI: This is intended
10 control the vagaries of both.

Y
SHRI P. N, SARRU: That js right.

SHR] C. C. DESAIL: Ip the second
paragraph you have said that in re-
commending the name of Lokpal, the
Prime Minister should take injo con-
sultation the Leader of Opposition.
Acgnuy, the conception of Lokpal as
entisaged in the Bill is that the Pre-
sident wil] take the initiative in con-
sujting the Prime Minister on the one
side ....

SHRI P. N. SAPRU: 1 agree with
you. It is clumsily put. The Presi-
dent should toke into consultation the
Prime Minister, the Leader o Opposi-
tion and if you like the Chief Justice
of India.

SHRI C. C. DESAI: Then, on page 2
you have said that the Lokpal will
have to busy himself with matters of
injustice, unfairness, nepotism, favou-
ritism, casteism and communali‘\. Do
you think that casteism and commu-
nalism should also come within the
purview of the Lokpal? ‘

SHRI P. N. SAPRU: There may be
such cascs also. For example, there
may be an indication that e particular
distriet officer has in a particular situ-
atlon behaved in a manner so as to
favour his caste or community.

SHRI C. C. DESAI: There may be
allegations that a particular Chief
Mipister in u State appoints people
only from his:own community. This
type of allegation could well be made
and #t will be really difficult it these
allegations are to be examined by the
Lokpal.

'SHRI P. N. SAPRU: 1 agree with
you that there are difficulties. But
‘my whole difficulty is that here we
2981 (E) LS—10
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think either in terms of cesfe o som- ¥

- munity, Therefore, 1 use thede words.

In the context of Indien life, casts *
pleys a very. important part, ’ -

SHRI C. C. DESAI: I am alraid so.
But to make caste a subject‘-?mtm of
investigation by the Lokpal ', .~ ., ~
SHRI P. N. SAPRU: 1 ‘g;tp wih'
you. But cases are imagindble where
a third class man who belongs to
Kayasta community has been prefer-
red to a first class man who be'ongs to
the Brahmin  community?

SHRI C. C, DESAI: That will come
under favouritism.

SHRI P. N. SAPRU: Favouritism
and Nepotism are wide enough to in-
clude the ideas of both casteism and
communalism.

SHRI.C, C. DESAI: Coming {0 spe-
cific provisions of the Bill, qne.of the
points about which there has beén con-
sideraple difference of opinion is whe-
ther the Lokpal should have one.term
of five years or he should be eligible
for appgintment for one more term
after, the éxpiry of his first tenure. So

~many-people have said that we should
nof hold out this banana in front of
him®

~ SHRI P. N, SAPRU: I am clear in

“ my mind. I am emphatically of the
opinion that he should have only
one term. There should be no reap-
pointment—no question of reappoint-
ment should be there. If you do not
like five years, make it six, if * you
like. But he should never ‘bg reap-
pointed. Further, he should not look
to any further appointn’x,ent. That
must be adhered . to both in
letter and in . 8pirit. What is
happening is this. You have got &
rule like that in regard to members
of the Public Service Commissions.” 1
know where the services of members
of public service commissions have
been requisitioned for chairmanships
of public sectors concern or similar
jobs. You pay your Liokpal well; if
you like, you give fim a good pension
too. But on no account must he be
given any further extension,

-y



SHRI C..C. DESAI: Ip clause 10(2)
which relates to pubjicity during in-
vestigation, it is said thet the results
of the investigation shall not be dis-
closed to the public or the press whe-
ther before or during or after the in-
vestigation. Before and during, one
can understand, But why should
there be a bar on such publicity after
investigation? After the investigation,
a man is either convicted or acquitted.

SHRI P. N. SAPRU: If you will read
the report of Lord Shawcross—I think
he presided over it—you will see that
he emphasized three things, namely,
openness, fairness and impartiality.
Therefore, at some stage or other, you
must disclose the material on which
the Lokpal has arrived at his conclu-
sion.

SHRI C., C. DESAI: After the in-
vestigation is completed, the facts
should be available to the public .

SHRI P. N. SAPRU: I agree certain-
ly.

SHRI PURNANAND CHETIA: 1t is
said that the Lokpal should be empo-
wered to receive complaints from indi-
viduals who have any grievance, whe-
ther personal or private. Suppose a
person out of malice or personal pre-
judice lodges a comp'aint which after
enquiry proves {o be false. What is
the remedy? Do you suggest some
sort of a penalty to be imposed? For
example, the complainant should be
required t{o deposit a certain amount
which should be forfeited after the
complaint is found to be false.

SHRI P. N. SAPRU: In other coun-
tries, for example, I think that in
Sweden and in New Zealand, the Lok-
pal does not receive complaints direct
from the public but he receives them
from Members of Parliament. And
personally. I should go to the extent
of sayings that there should be some
such provision in the Bill but to start
with he should receive direct 3 com-
plaint. To start with you allow the
public to come forward with the
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fiories later om, you may find it very
difficult to investigate. We know what
our country is. To start with we
should receive complaints froy Memss
bers of Parliament or Members et
State Legislatures only. But, this Bill
does not deal with State Legislatures.
To me, it appears, it should be like
that. v

SHRI HEM RAJ: Mr. Sapru, you
have told us that a man who: is to be
appointed must be very impartiai. He
should then look after for ne future
appointments further on when he re-
tires. For that, don’t you think thas
this post should be made pensionable?

SHRI P. N. SAPRU: Of course, 8
should be made pensionable. And the
pension should be reasonable,

SHRI HEM RAJ: At the same time,
are you also of the opinion that his
status should not be that of the Chief
Justice?

SHRI P. N. SAPRU: I am clear in
my mind in this respect. 1 will tell
you the reason for that.

SHRI HEM RAJ. In the schcme of
things, nowhere it has been stated thag
the status will be that of a Chicf Jus-
tice. But, his pay should bc cqual to
the pay of the Chieg Justice.

SHRI P. N. SAPRU: I may tell you
why it should be so. Whatever you do,
vou have got a controlled Constitution
and you cannot take away the juris-
diction of the High Court under Arti~
cle 226, lowever, I read with some
amusement, if I may say so with all
respect, the reports of the Select Com-
mittee on the question whether the
ruling of the Supreme Court was right
or wrong. Bul, as I see it, the ques-
tion iy very simple. We have go a
controlled Constitution. I am not In.
favour of the majority view of the
Supreme Court. But, this Parliament:
is not like that of British Parliament
but it has a controlled instrument and
of that instrument the judges interpret.
You cannot exchange fundamental
rights by that decision.



SHRI HEM RAJ: Under the g
of this Act, it is the machinery,of the '

Government that will help the Leokpal
and Lokayukta for the purpose of in-
vestigation. So, do you think that
there should be a separate machinery?

SHRI P. N. SAPRU: It is very difi-
cult to evolve an entirely separate
machinery. At g time or other there
will be overlupping of the two machi-
neries and therefore, why not make
the machinery as that of Government?

SHRI HEM RAJ: Are you of the
opinion that everybody should be at
lberty to give his complaint direct to
the Lokpa] or Lokayukta or do you
consider that it should be confined only
to Members of Parliament as is the
eage in UK.?

Qr should it be left open to each and
every Member?

SHRI P. N. SAPRU: I may tell you
that I have revised my thinking on
this point. Originally T gtarted with
the idea that everv one should be able
to flle complaints. Then, I worked
out difficulties as everyone  does.
Then, I came to the conclusion that it
should be confined to Members of Par-
liament or Members of State Legisla-
tures. Of course, as you know, Parlia-
ment has no control over State Legis-
latures. But, this Bill should cover
State Legislatures also.

SHRI SHIVAJIRAO S. DESH-
MUKH: Pursuant to a question which
has been put by my estecmed collea-
gue, Mr. C. C. Desai, I would like to
have a very small clarification on from
you becayse, as you say, open justice,
fair justice and impartial justice are
the three criteria that have been given
for a proper justice. And it is on
those three criteria where justice in-
volved is mostly either of a criminal
or of a civil nature thereby implying
that it is almost a case of an individual
grievance where, society, as such, is
only interested in maintenance of law.
But, here, under the scheme of Lokpal
and Lokayukta Bill, as it stands, Lok-
pal or Lakayukta is supposed to be

enquiring or investigate into the alte-
getion which can ¥e a case vf an indi-
vidua) allegation or an ° individuml
grievance but where largely a' soclety
asg such would be involved here alsd’
in a sense, the investigations are done
by Lokpal and Lokayukta, would you
not agree that it may not be advisable
to publish everything that transpires
or to publish every shade of evidence
on which Lokpal comes to a particular

" finding?

SHRI P, N. SAPRU: Well, my' per-
sonal feeling is,in favour of everything
being published. But, I would imodify
my view having regard to the condi-
tions that obtain in our country.to so-
me extent. . .

SHRI SHIVAJIRAO S. DESH-
MUKH: Under the scheme of the Bill,
as it stands, Lokpal or Lokayukta has
not been burdened with the procedure
of a lawcourt as to what procedure he
has to follow and to what extent he
would be empowered t@ call for evi-
dence. * But, generally, it has been
laid down that he will follow common
law principles of evidence. Now it is
a common law principle of evidence
that the State is the repository of exe-
cutive and is empowered to claim a
privilege of flling a particular docu~
ment or agreeing or disagreeing witha
particular fact as it comes in the re-
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