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I Neo-Pharma - Industries, Bombay.
S pokesm en :

1. Shri N. L. I. Mathias, D irector.
2. Shri A. C. Mitra.

( The w itnesses w ere  called in and  
th ey  took  their sea ts).

Mr. Chairman: The evidence that 
you give is public and it will be 
printed and published; it will be cir­
culated to all the members and will 
also be laid on the Table of the House.
Even if .you want anything to be 
treated as confidential.........

Shri A. C. Mitra: We have noth­
ing to be treated as confidential.

Mr. Chairman:___ it will be printed
and published and will also be distri­
buted to members.

We have received your Memoran­
dum and it has been circulated to all 
the members. If you warit to stress 

‘ any point, you may do so and there­
after members will ask questions.

Shri A. C. Mitra: I have come here 
particularly at the request of the 
company to explain to you the cir­
cumstances which have led the Neo­
Pharma to this position___

Shri E. P. Sinha: We would like 
to know what is Neo-Pharma.

Shri A. C. Mitra: Neo-Pharma is a 
company.

Shri K. V. Venkatachalam: Say
something about that Company.

Shri A. C. Mitra: I represent 
Neo-Pharma Industries Private Limi­
ted. It is a pharmaceutical company 
manufacturing, among other things, 
for intending to manufacture a very 
important life-saving drug known as 
Chloramphenicol, which is the Chemi­
cal name for Choloromycetin, which 
is so essential for the health and well­
being , of the people of our country.

We were given an industrial licence 
under the Industries (Development & 
Regulation) Act oq the 6th February,
I960 and we had been asked to start 
the manufacture of this within si* 
lffOhfhfc. Neaifly six yfcars have elaps­
ed; but nbthing fa happening for the 
ve*y tfthplk  reason fhat Parke Davis

48?
have, throughout this period, taking 
lull advantage of the lacuna in the 
Patents & Designs Act as it stand* 
to£ay, harassed this company by 
not giving us the licence and whem We 
applied for a compulsory licence, they 
took u£ all over the line, from court 
to court and applications after appli­
cations, so that today, although the 
compulsory licence has been issued, a& 
appeal has been preferred and a stay 
order has been obtained. The result, 
therefore, is that although our com­
pany has spent lakhs of rupees in 
acquiring the technical know-ltow, in 
setting up factories and in acquiring 
lands, nothing can be done because of 
the dilatory tactics adopted by "a 
foreign patentee taking full advan­
tage of the provisions of the Patents 
& Designs Act. I must say that I 
have come here to impress upon you, 
if I can, the advantages of thje provi­
sions 6f the new Bill. I have come to 
support it. I am told that many 
persons have come and expressed their 
views on tHe Bill. I have not come 
here for th^t .purpose, but I am nerely 
here to tell you, as a concrete cape, 
the difficulties under the old A ct  that 
y e  are experiencing and how tfce 
difficulties could be obviated by tfte 
provisions of the new Bill. I ntfty 
give you full details just to explain 
to you, or to give you a full picture 
as to how the delay has taken pllfte 
and what are the reasons for the de­
lay. Parke Davis have this patent; 
they have actually got four patents. .

Mr. Chairman: You have narrated 
this in detail in your Memorandum.

Shri A. C. Mitra: If you have read 
it, I have nothing further to add ex­
cept that you will see from the wajr 
in which they have gdne on, the whole 
object has been to delay the working. 
The redult is fhat, at the moment, 
there are. two companies—one Ger­
man and the other, American—Who 
are intending tb create between them­
selves a monopoly. I shall tell y*tf 
hoW.

Mr. Ctttirmati: Which is the Oentifci' 
ffrtfrt '
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Shri A, C. Mitra: Boehringer.
Between them, they are manufac­

turing a good percentage of this life- 
saving drug and their object in pre­
venting us from coAiing to the field 
is this: when the country is urgent­
ly in need of the drug and if we are 
not manufacturing, they will say, 
“increase my quota and give us fur­
ther licence to manufacture more” . 
The result would be that ultimately 
they would create a monopoly bet­
ween themselves—Parke Davis and 
Boehringer. These two people would 
be the monopolists of this life-saving 
drug. ’

We have entered into a collabora­
tion agreement with an Italian con­
cern called Archifar. They have got 
the technical know-how and it is their 
technical know-how that we are now 
exploiting. These people first of all 
filed an infringement application say­
ing that Archifar are nothing more 
than our Principals and since Archi­
far are the infringers, we are also the 
infringers. And all along the line 
they have been filling their appeals 
in the Calcutta High Court with the 
result that the collaboration agree­
ment between us and Archifar could 
not be given effect to. Finding the 
difficulty we filed a petition under 
Sec. 23c.c. for a compulsory licence 
and when the compulsory licence was 
applied for and after going into the 
matter the Controller said, *Let us 
see what terms you are agreeing to 
to give the licencee’ Parke Davis said 
•Nothing of the kind. You first of all 
decide whether you are going to give 
the licence or not. Then I will give 
you the terms/ On that’ they went 
upto the High Court again and so on. 
All these details have been given in 
our memorandum. I can read it if 
you so desire.

What I am emphasizing is that un­
der the old Act it is open fpr a per­
son who is bent upon delaying to do 
so. The present position is that we 
have got a compulsory licence but 
they filed an appeal and a stay order 
obtained so that the compulsory 
licence is in cold storage and nothing

can be done. The position, therefore, 
under the present Act is that it is 
possible for a foreign patentee to 
harass an indigenous manufacturer in 
such a way as to create a monopoly 
in the meantime in the market so that 
if and when after 10 years we do 
start the manufacture, the market is 
already full of these monopolists9 
goods and they are in a far better 
position to compete than us who are 
new-comers in the field. The whole 
object of the Bill is that these vital 
industries should be in Indian hands. 
I understand, subject to correction, 
that in Japan none of this nonsense f 
is tolerate<J. They buy out the tech­
nical know-how in most cases and 
that is an end of the matter and 
practically every single industry is a 
Japanese industry, not like foreigners 
coming here and monopolising over 
here and dictating terms. Govern­
ment is anxious that these drugs 
should be manufactured by India and 
the foreign patentees controlled. Here 
what we see is that the foreign paten­
tees dictate to our country as to what 
is to be done and how it is to be done 
and in the meantime take advantage 
o f the lacuna in the law and the law 
courts to prevent the avowed policy 
of the Government, namely the 
Indianisation of the industry manu­
facturing these life-saving drugs.

. My only submission on this Bill is 
that the provisions relating to the 
grant of compulsory licence ought to 
be carried out with immediate effect 
so that when the compulsory licences 
are in fact granted, then there may 
be a provision made in the present 
Bill for the Controller giving ad hoc 
compulsory licences and even before 
hearing the opposite party. I do not 
say that hearing should not be given. 
That should be given. There is pro­
vision in the Bill for hearing even 
on the patents but, at the same time, 
the procedure should not be persist­
ed in such a way that dilatory tactics 
will be adopted by the patentees.

Mr. Chairman: Would you require 
this Committee to fix some time limit 
for granting the compulsory licence?
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Shri A. C. Mitra: A  time limit can 
+ of course be fixed. But the difficulty 

will always be: for instance, there 
can be no time limit for a judgment 
to be pronounced by a court. I have 
known of cases in certain High Courts, 
where arguments are over long 
ago. . . .

Mr, Chairman: But this Bill rules
out appeal to Courts. Do you prefer 
that?

Shri A. C. Mitra: I prefer that.

>  Mr. Chairman: Would you prefer
‘‘ fi/ie setting up of a Patents Tribunal?

Shri A. C. Mitra: 1 would suggest 
that the Bill should be left as it is 
subject to this: that the Central
Government, when deciding the ap­
peal, can appoint an ex-High Court 
Judge together with qualified asses­
sors to go into the case.

Mr. Chairman: Suppose this Com­
mittee makes a recommendation that 
there should be a special Tribunal 
which should hear only patent cases 
and dispose of the cases within a 
particular time limit—what are your 
views on this?

Shri A. C. Mitra: In England there 
is what is known as Patents Tribu- 

t  nal functioning. At the moment 
something like that could be done. 
But I would suggest that if the Patents 
Tribunal is a sort of miniature High 
Court, the same thing arises* I will 
give you an illustration. A compul-

* sory licence is given to us. I go up­
to the Patents Tribunal. It stops and 
gives a stay and then the usual para­
phernalia of your submitting your 
part of the statement and their sub­
mitting their reply and so on—the 
whole gamut of the proceedings take 
place before the Tribunal and it will 
ultimately be the same. I am aware 
of the fact that it does not look nice 
that a person's right should be inter­
fered with except by the judicial 
process but what is to be done? Hav- 

l ing a Patents Tribunal is all right, but 
L if you put in a Tribunal, the same

thing would happen as it happens in 
a High Court.

Mr. Chairman: May not, when it is 
specially set up for that purpose and 
a time limit is also fixed.

Shri A. C. Mitra: If you indicate
that the case should be disposed o* 
within a certain time, it is only a 
pious wish. Supposing it is not done, 
what is the sanction?

Mr. Chairman: But the other man
also must have the satisfaction that it 
is a judicial adjudication, judicial 
hearing. Don't you thrnk so?

Shri K. V. Venkataohalam: Sup­
posing the position is reversed, would 
you like a position in which you do 
not have the chance at all to explain 
your situation?

iShri A. C. Mitra; I am not saying  
that at all, but look  at the facts o f  
my own case.

"*Shri K. V. Venkatachalam: Don't 
judge on a single case. Take the 
situation in a larger context.

Shri A. C. Mitra: Speaking as a 
lawyer and brought up and trained in 
law, it is the most unpleasant thing 
to say that a judicial approach should 
not be done. That is true, but I am 
merely pointing out this to you to 
say that the judicial approach when 
it is honestly done, bona fide, 
it is all right, but there are ways and 
means left to unscrupulous patentees 
to delay matters as has been done in 
this case.

Mr. Chairman: That is why we are 
suggesting a Special Tribunal.

Shri A. C. Mitra: If you do provide 
a Patents Tribunal and fix a time 
limit, then a further provision must 
be made that on the failure of its be­
ing disposed of within the time limit, 
certain consequences will follow: i.e. 
the order of the Controller will re­
main—something of that kind should



be. there. Otherwise mere mention 
that it should be disposed of within
3 moaths will not help one party or 
the other.

Shri V. M. Chordia: Have you got 
any experience of the working of the 
Copyright Tribunal. There the cases 
are disposed of quickly and there is 
no delay.

Shri A. C. Mitra: May I make one 
submission: so far as Copyright Act
is concerned, very few people resort 
to that. As a matter of fact, I have 
to tell you frankly this is a Tribu­
nal which is going to be resorted to 
by a large number of people.

• ■'
Mr. Chairman: You may also know 

that an appeal will be provided to 
the Supreme Court only on points of 
law, not on facts.

Shri A. C. Mitra: In other words
what you are suggesting is that there 
may be only oileHfppeal from the 
order of the Controller to the Tribu­
nal.

Mr, Chairman: And a second ap­
peal to the Supreme Court only on 
points of law.

S^rl A. C. Mitra: You cannot by 
any legislation destory the provisions 
of Art. 136. That is a constitutional 
power granted to the Supreme Court.

Mr. Chairman: Supreme Court does 
not enter into the question of time 
limit.

Shri A. C. Mitra: Under Art. 136 
the. powers of the Supreme Court to 
entertain and hear appeals are very 
wide.

Mr. Chairman: That is true. But 
only on questions of law an appeal 
shall lie to the Supreme Court.

Shri A. C. Mitra: Even an inference 
from the facts is a question of law. 
Supreme Court’s powers u’ncTer Art. 
136 cannot be touched.

Shri V. M. Chordia: May I know
how many patent appeals are filed in 
the High Court on an average?

Shri A. C. Mitra: I have not got
the statistics before me.

Shri V. M. Chordia: It will be
easier if there is a Patents Tribunal.

•Shri A. C. Mitra: I am not sug­
gesting that the tribunal should not 
be appointed. Of the two evils, if I 
may say so—High Court and the 
Patents Tribunal—the Patents Tribu­
nal is the better one. «

Shri V. M. Chordia: What is the
best?

Shri A. C. Mitra: The Central
Government.

Mr. Chairman: But there will be
objection because the Central Govern­
ment is also the executive authority. 
Some judicial pronouncement is neoes- 
saiy. 4

SJyi A. C. Mitra: For example, the 
Board of Revenue also exercise ap­
pellate powers and in important 
cases, technical people are also taken 
in and their advice is taken. The rules 
may provide for the hearing of the 
appeals by the Central Government.
It will come to the same thing.

One other point is that a time­
limit should be Axed within 'frhioh they 
must dijpose of the appeals. Another 
point is that while many people, who 
are dealing with nothing but patent5 
law, say that this present Bill is real­
ly an excellent Bill, still they say 
that the new Bill will entail a lot of 
administrative work in the patent ' 
office and so the staff and other things 
should be increased.

Mr. Chairman: Yes, we will consi­
der that.

Sljri A. C. Mitra: These are the
points. The provisions of the Bill 
have become really necessary and the A 
present case is a concrete example J



where the licenee was issued within 
six momths, but even after six years 
nothing has been done. It is possible, 
if this state of affairs continues, for a 
patentee to create a monopoly, as in 
fact they are creating. To-day there 
is a demand of about 90 tons for this 
life-saving drug. They are manu­
facturing at the moment about 30 
tons. Formerly they were given licence 
for about 10 tons. Then, after success­
fully keeping out others from the 
field, they come to the Government 
and say “we are in a position to manu­
facture more; give us additional tons/* 
Gradually between themselves and 
this Boehringer, they are trying to 
create a monopoly in this field.

Mr. Chairman: If we provide six^ 
months for the grant of compulsory 
licence by the Controller and another 
six months for the patents tribunal 
to dispose of the appeal, will it satis­
fy  you?

Shri A. C. Mitra: It all depends;
in the case of granting of compulsory 
licence, six months is all right But 
the point is, supposing the person 
wants time. ^

Mr. Chairman: He should be re­
fused; he should come prepared with 
all his documents and other things.

Shri A. C. MHra: You should em­
power the Controller to give direc­
tions in such a way that the entire 
matter should be disposed of within 
six months. That would be very very 
helpful. Similarly if we could give a 
direction that the patents tribunal, if 
and when constituted under the Act, 
.should also dispose of the appeal with­
in the specified time, it weuld be very 
helpful.

One small point: Suppose a licence 
is granted to a company and there is 
an appeal. I was suggesting that dur­
ing the pendency of the appeal, he 
should be allowed to go ahead. Now, 
would you stop entirely the operation 
of the compulsory licence, or would

it be the other way round, that once 
the Controller has thought it fit to 
grant the licence, he can go ahead, 
subject to any modifications that may 
be made later on by the Controller?

Dr. C. B. Singh: How can that be 
made?

Shri A. C. Mitra: That is in the
Bill. I take the risk. When the 
licence is granted, I go ahead with it. 
If the licence is rejected, I take the 
risk. Otherwise I would have to start 
again after six months.

Mr. Chairman: We will consider
that.

Shri A. C. Mitra: It should be 
optional for the person to do so, and 
there should not be any restraint.

Shri R. IP. gtitiha: Is there any simi­
lar provision in any other Act of the 
Government of India?

Mr. Chairman: Please see Section
88(4): “The Controller may at any
time before the terms of the''licence 
are mutually agreed upon or decided 
by the Controller, an application made 
to him in this behalf by any person 
who has made any such requisition 
as is referred to in sub-section ( 1 ), 
permit him to work the patented in­
vention on such terms as the Control­
ler may, pending agreement between 
the parties or decision by the Control­
ler, think .fit to impose.” It is there.

Shri A. C. Mitra: Yesr it is there. 
But that Is with regard to the Con­
troller; I was suggesting it for the 
appeal also.

Mr. Chairman: We will consider it.

Shri A. C. Mitra: There is one more 
point which I would like to bring to 
your notice. Critics of this Bill, I am 
told, have said that the result of this 
Bill would be that anybody can come 
forward and whether he is capable of 
manufacturing or not, he gets the 
licence and goes on with it. There is 
no point in this criticism for this rea­



son that in these cases of essential 
drugs, licences are granted under the 
Industries Development and Regula­
tion Act and the Drug Controller 
takes into account the quantity he 
proposes to manufacture, the target 

for the next plan, the demand fo r  it 
and so on and also sees whether the 
applicant has got the necessary tech­
nical know-how resources, etc., before 
granting the licence. So it is not that 
anybody can come forward and get 
the licence.

Mr. Chairman: One of the objec­
tions is that it will scare away foreign 
investment.

Shri A* C. Mitra: If the foreign
patentee says that unless he .gets full 
monopoly rights in India, he will be 
scared away, we will say “bye bye” 
to him; we will do without him. We 
will copy, we will infringe his patent; 
we will do it in the national interest. 
We had enough of these threats.

Mr. Chairman: Another objection
is that it will not promote scientific 
research in this country, but will re­
tard scientific research.

Shri A. C. Mitra: In Italy—I am
speaking subject to correction—no­
body bothers about patents. They 
keep on merrily infringing it and yet 
the research has not stopped. This 
threat that unless they get a mono­
poly they will not come, will always 
be there. I can assure you that they 
won’t be scared away. Take this 
particular case. It was given in 1M8, 
I remember. Eighteen years have 
passed and still they won’t give us 
the licence. (There have been some 
extensions in this case.)

Dr. C. B. Singh: May I know what is 
the total out-turn of your Pharma- 
copeal preparations?

Shri A. C. Mitra: For what?

Dr. C. B. Singh; For the drugs you 
are producing.

Shri A. C. Mitra: l i  crorcs—that is 
the out-turn of the drugs that we have 
manufactured.

Dr. C. B. Singh: Out of this 1ft
crores, what is the proportion o f 
patented and unpatented drugs?

Shri A. C. Mitra: I do not think that 
can be given off hand.

Dr. C. B. Singh: Out of this, how
many are patented drugs. You e n  
give an approximate number.

Shri A. C. Mitra: I am told, 20% are 
patented.

Dr. C. B. Singh: Are you sure it is 
*20%. I would like you to onfirm this 
point. It is very important.

Shri A. C. Mitra: If I had prior inti­
mation, I could have given you the 
exact figure. I shall send you the in­
formation. This is an approximate 
idea.

Dr. C. B. Singh: When you came into 
conflict with Parke Davis* did you 
know that they were holding the patent 
right for Chloram-phenical in India.

Shri A. C. Mitra: Yes.
i

Dr. C. B. Singh: Knowing that, how 
did you come to terms with the Italian 
firm for the know-how?

Shri A. C. Mitra: Archifors ttt
manufacturing this drug, and accordta  ̂
to the agreement between us, they hmtm 
to supply us the technical know-how. 
We have throughout been told that it 
is a different process, that the Italian- 
process is different. Later on it trans­
pired that they have got the same pro­
cess. It was then that we asked to r  m 
licence from Parke Davis. They will 
not give us except on certain ridi­
culous terms.

Dr. C. B. Singh: Without proper
examination of the case, you came to  
terms with the Italian firm and that Is 
why the difficulty arose.
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Shri A. C. Mitra: No. This is not

correct. The Italian firm promised to 
produce Chloramphenicol with their 
own process and we had no idea what 
that process is until they start manu­
facturing. Then when Parke Davis said 
that you are infringing my patent, we 
asked Parke Davis to give us the 
licence to manufacture it under their 
patent. To that, they refused. Then 
we had to go in for a compulsory 
licence.

Dr. C. B. Singh: After having spent 
so much money, did you try by your 
research work to find out an alterna­
tive method to produce this drug?

Shri A. C. Mitra: If it had been so 
easy in India to have found out an 
alternative method, there was no point 
in running after Parke Davis.

Dr. C. B. Singh: For your informa­
tion, a German firm did that.

Shri A. C. Mitra: Germans did not 
do that. What they did. was they had 
an additon here and an addition there 
and with their hu;:? recourses and 
scientific skill, they made minor varia­
tions here and there and certain addi­
tions. This they have again patented 
and now between the two—Boehringer 
and Parke Davis—each one has given 
licence to the other. Between the two, 
they have got a monopoly.

Dr. C. B. Singh: Did you try to come 
to terms with Parke Davis Company so 
that they may give the licence to you?

Shri A, C. Mitra: , My instruction 
are, we have approached them, but 
they refused to give us the licence.

Dr, C. B. Singh: Did you try to come 
to te^ms with them? It was a matter 
for negotiations.

Shri A  C. Mitra; My instructions 
are, we have had long • negotiations 
with them but the terms v-ere so rigid 
and so impossible that we could not 
possibly agree to them.

Dr. C. B. Singh: Can we have the 
terms?

Shri A. €. Mitra: There were dis­
cussions both in Bombay as well as 
outside with regard to the terms of the 
licence. Ultimately they did not give 
us any licence.

Dr. C. B. Singh: Will you be able to< 
give this information about the terms? 
That is very important, because we 
have got to go into details as to what 
terms you offered and what they re­
fused.

Shri R. P. Sinha: Negotiations are 
no longer secret. The matter is before 
the His a Court where everything is, 
open.

Shri N. L. I. Mathias: We did nego­
tiate with them for the terms and for 
giving us the licence for the production 
of Chloramphenicol in this country, 
but in spite of our attempts both in 
India with the local management of. 
Parke Davis as well as the parent com­
pany in Detroit, USA, they did not 
make any response to our attempts. 
Negotiations were rebuffed by dilatory 
tactics. When we approached the local 
Managing Director, we were informed 
that he has no permission to negotiate. 
When we wrote direct to Parke Davis, 
Detroit USA, the parent company, they 
said we will have to discuss with the 
local company. And this went on for 
more than a year or two and ultimately 
in despair tfe had to go ahead with the 
Italian collaboration. There was no 
way of coming to any terms, any type

# of understanding or obtaining any rea­
sonable settlement. Even our approach 
for any reasonable terms was being 
rebuffed. They did not offer any 
tangible terms. They would say: We 
shall discuss the matter; we are con­
sidering the matter; you should have 
'negotiations with our local company 
and local company directs us to Detroit, 
and from Detroit back again here.. 
And that was the process which went 
on for months and months. If I re­
collect correctly it went on for 2£ years. 
In the meantime, we were pressed by 
Government to tell them the concrete 
steps that we have taken for the im­
plementation of the licence. We had 
no answer to give. We had to make *
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headway. We had to go ahead. The 
on!y alternative that was left to us 
was to go in for an application for 
■compulsory licence, because only 
through this process, could we make 
-any headway. '

Shii It. P. Sinha: What happened to 
compulsory licence?

Shri N. L. I. Mathias: Compulsory 
licence has been very recently granted 
to us. Not being satisfied with all the 
■correspondence and personal discus­
sions in Bombay with the local Man­
aging Director, took the trouble of 
going all the way to the United States. 

•1 went to Detroit expressly for this 
!?urpose of negotiating with their 
Directors and home office amd I met the 
Deputy Chairman , and discussed this 
matter. It was all nothing but just 
hearing you, triflling with the entire 
affair, extending to you all hospitality 
and packing you back home. This is 
all that was there. They said: we shall 
write to you. But writing never came 
for months. There was no response 
except that we shall discuss the matter 
during the next visit of our Managing 
Director to Detroit— the matter will 
be discussed and things were left at 
this stage. '

Dr. C. B. Singh: If you had a similar 
patent in America what will you like? 
Would you like some one else to draw 
a copy of it without giving you proper 
compensation?

\
Shri N. L. I. Mathias: The question 

of not giving proper compensation does 
not arise. We are most willing to give 
adequate compensation but they are 
adopting dilatory tactics and trifling 
with the issue. -

Dr. C. B. Singh: With an out-turn 
of Rs. 1J crores what is your research 
set-up?

Shri N. L. I. Mathias: We have none. 
I can also say that most of the com­
panies in India do not have their own 
.basic researth set-up. It requires a lc*

of resources. We are relatively 
medium-sized companies. W e cannot 
compare ourselves with big companies 
like Parke Davis and such other Euro­
pean companies.

, Dr. C. B. Singh; Even with your 
out-turn of Rs. 1J crores, when you 
were looking forward to a high profit, 
it was time for you to do something 
original in this line.

You have got hardly anything— is 
that your reply?

Shri A. C. Mitra: We do not have 
any basic original research set-up but 
we have certainly developed certain * 
products in the country.

Shri Arjan Arora: You mentioned 
about some Italian collaborators. Have 
your Italian collaborators manufactur­
ed these medicines?

Shri A. C. Mitra: Yes, our Italian 
collaborators do manufacture and the 
same is sold in Italy. They are one of 
the biggest manufacturers of Chloraou 
phenical in Italy*

Shri Arjan Arora: Do you have any 
idea of price of this drug that is pre­
valent in Italy and the price which 
Parke Davis charge here.

Shri A. C. Mitra: I have no infor­
mation at the moment.

Shri Arjun Arora: Could you collect 
and send it.

Sbri A. C. MHra; Well we will try 
and send it. *

Shri Arjan Arora: You mention
about Japan preventing the foreigners 
from hindering Japanese entrepre­
neurs.

Shri A. C. Mitra: I merely pointed 
out that in Japan, as far as I know, 
tfcey buy the complete technical know­
how and practically not a single 
foreigner without Japanese collabora­
tion is allowed to set-up industries in 
Japan with regard to. these certain 
essential types. * <
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Shri It. P. Sinha: Are you sure of 
the facts when you say iso?

' Shri A. C. Mitra: By and large, I
am told, that is the method that they 
are resorting to. *

Shri Arjun Arora: You suggested
that theTe should be a time-limit to 
decide a dispute. What time-limit d° 
you think will be reasonable?

Shri A. € . Mitra: It all depends on 
the nature of the dispute. If the dis­
pute is about a small matter it can 
be decided quickly; if it is a compli­
cated one it may take long time. But 
six months would be maximum that 
should be allowed and I am sure it cam 
be done.

Shri Arjun Arora: Will you also
prefer that there should be no power 
to stay the implementation of the deci­
sion of the Patents Tribunal by any 
court.

Shri A. C. Mitra: You cannot whittle 
down the power of the Supreme Court 
under Article 130.

Shri Arjun Arora: Does not the
prwer of stay come handy to the paten­
tee?

Shri A. C. Mitra: Well* if they apply 
Article 136 and the Supreme Court 
grants stay there is nothing you can 
•do here. But all depends on the good 
sense of the Supreme Court whether 
they would grant the stay or not.

Shri Arjun Arora: Could you give 
us an idea of the amount of profit that 
Pafrke Davis may have earned during 
the period that they have been keep­
ing you busy in litigation and prevent­
ing you from manufacturing?

t
Shri A. C. Mitra: This is a question 

which Parke Davis alone can answer. 
But this much I can say that the de­
mand is so tremendous for this very 
important drug in our country and 
compared to the low purchasing power 
of our people, Sir, the price seems to 
be even now fairly high.

Shri Arjun Arora: Could you give
us an idea of the sale price per unit 
of Parke Davis and your approximate 
sale price?

Shri N. L. I. Mathias: Sir, initially 
we did manufacture this Chloram­
phenicol in our factory until we were 
slopped. We have now sold out that 
stock. We were selling it at a much 
lesser price than Parke Davis.

Mr. Chairman: What are the exact 
prices— theirs and yours?

Shri A. C. Mitra: One capsule costs 
75 paise, whereas the cost of a capsule 
which we were manufacturing and 
selling from out of the stock we had 
got still, came to 5 annas; it has now 
come down to 4 annas, viz. 25 paise.

Mr. Chairman: On the same units?

Shri A. C. Mitra: 12 capsules of 250 
mg.

Shri Arjun Arora: Your colleague
mentioned about his visit to Detroit. 
Had he got the impression that they 
were not interested in granting him a 
licence to manufacture in India?

Shri A. C, M ltr^ Yes, tha* is his 
impression, I will ask him to speak.

Shri N. L. I. Mathias: The general 
impression. I will ask him to speak, 
discussions With Parke Davis in 
Detroit was that there were no bona 
fides in their so-called negotiations 
with us. They talked to us just out of 
politeness.

Shri Babubhai M. Chinai: Are vcu
in favour of a total abrogation of patent 
law?

Shri A. C. Mitra: It is a very im­
portant law. It not only protects 
foreign inventors, but it also give*s pro­
tection to us.

Shri Babiibhai M. Chinai: On every 
su A  ocqasion where the Government 
has come out with a Bill wherein the 
power of the Executive is final and



496
there is no judicial tribuna1 or any 
Board or High Court which can be 
approached, people from the profession 
to which the hon. speaker belongs, 
have always objected that there 
should not be the final authority in the 
Executive. Will the hon. speaker en­
lighten us about his views?

Shri A. C. Mitra: The question, Sir, 
is that our knowledge is limited to cer­
tain essential foods and drugs vital to 
the life of the community. I do not 
want to speak about any other matter 
which is not so essential. This is 
number one. Secondly, as a lawyer on 
the Bar, the Executive being armed 
with great power is abhorrent to the 
judicial mind. But I cannot lose sight 
of the fact that some judicial processes 
are abused for self-interest by foreign 
patentees, as in this case. We have 
been discussing ways and means how 
that could be stopped. Although the 
Executive should not be armed with 
greater powers, some means must be 
found to expedite matters.

Shri Dalpat Singh: In your memo­
randum you have cited a case how 
some parties have taken undue advan­
tage of the Act. Do you think that the 
present proposed Bill is again like the 
existing Act or do you suggest some 
further changes?

Shri a . C. Mitra: No, Sir. Particu­
larly I tell you, Sir, that the present 
Bill certainly meets; or at least so it 
would meet, the situation as the oxie 
created by Parke Davis. I am not 
suggesting any new improvements.

Shri A. T. Sarma: Have you certain
difficulties in the Bill? Do you agree 
with the other provisions of the Bill 
entirely?

Shri A. C. Mitra: Sir, I have n^t had 
time to read the other provisions of 
the Bill in great detail. I have come 
here to present that aspect of the Bill 
which relates to compulsory licence 
and relating to foods and essential 
drugs. On that, aspect I have come to 
make my respectful submissions to the 
committee.

Shri A. T. Sarma: You must have-
gone through a’l the provisions of the* 
Bill.

Shri A. C. Mitra: I have gone
through, but not to that extent as to 
assist you in greater detail.

One thing I may tell you. My friend 
on my left asked about research. Sir, 
probably my friend also knows that 
the minimum amount of money re­
quired to set up a research centre of 
the type that my learned friend has 
in mind, would, I think, be— this is 
subject to correction— several crores 
of rupees.

Shri G. B. Singh: We will not talk 
about that now. W e have talked about 
that till now. You are a lawyer, you 
can speak about law. You know 
nothing about research; so, do not talk 
about research.
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Shri V. M. Chordia: What are your 
suggestions so that in future this type 
of delay may not occur?
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In the meantime, pending discussion, 
if the licence is granted, work can g °  
on.

* f t  q f c f f O T  : fa rr * f t  
?ft m  f t  *nr?r 11

Shri B. K. Das: It appears from the 
memorandum that you are in favour of 
licence of rights. There is a provision 
for a maximum royalty of 4 per cent. 
Will that be enough? There is evidence 
that it should be left free to be decided 
upon by the parties concerned. What 
would be the better provision?

Shri A. C. Mitra: According to my 
Instructions, 4 per cent is a fair return 
on the patent price.

Shri B. K. Das: Parke Davis had six 
patents for one ‘product. These are all 
process patents I believe. Three of 
them expired and were granted to an­
other party. I want to know whether 
a patent for more than one process 
should be granted to a single party, and 
if he does not exploit it within a rea­
sonable period whether it should not 
lapse.

, Shri A. C. Mitra: That would be a 
correct approach. He should be given 
the option of either utilising it himself 
within a reasonable time, or the new 
process should be allowed to be ex- 
p’oited by others, unless it is a patent 
which is inextricably connected with 
the main one.

Shri K. V. Venkatachalam: Can you
give us an idea of the other activities 
of your Arm, what other items are you 
producing?

Shri N. L. I. Mathias: Neo-Pharma 
has been by and large specialising in 
anti-tuburcular preparations. My com­
pany is a pioneer in the. introduction 
and in the basic manufacture of PAS  
and its salts in India. We, in collabora­
tion with another company in Hydera­
bad and a foreign collaborator, were 
responsible for pioneering this effort 
of manufacturing in the country PAS 
and its salts for the first time.

Shri K. V. Venkatachalam: Is there 
any exploitation of a patent involved 
in that?

Shri N. L. L Mathias: There have
been some patents on that also. There­
fore, without that we would not have 
been able to manufacture this in the 
country.

We have obtained the technical, pro­
cess for the production of PAS and its 
salts, and we are paying a reasonable 
royalty of 2} per cent. Our relation­
ship with that company is reasonably 
satisfactoy.

Shri K. V. Venkatachalam: If you
are successful in getting this licence 
from Parke Davis for chloramphenicol, 
what percentage of finished material 
would you start with?
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Shri N. L. I. Mathias: Probably irom  
the stage 25 to 33 1|3 per cent from the 
top and then go down to the vety basic 
stage from which all others in the 
world are manufacturing.

Shri K. V. Venkatachaiam: Barring 
Parke Davis, are there any other Indian 
manufacturers manufacturing chlo­
ramphenicol?

Shri N. L. I. Mathias: There are 
one or two other manufacturers. 
One of them is working in collabo­
ration with Italian manufacturers.

Shri K. V. Venkatachaiam: Don’t
they have the same difficulty?

Shri N. L. I. Mathias: The posi­
tion is very clear in as much as 
Parke Davis which has a wide­
spread network is the originator of 
this process. There are no two opi­
nions about it. But Parke Davis has 
had a lease of life of probably 18 
years ijow, because it was in 1948­
48 that this product was discovered 
and had begun to*be commercially 
made available*in a good part of the 
wbrtd. Since then, Parke Davis has 
been licensing their own agents and 
their own nominees in different 
parts of the world including Italy. 
After Italy lifted the patents, many 
Italian companies have been still 
respecting some of these for the bene­
fit of their overseas consumers. There 
is one Italian company which has 
come to an arrangement with Parke 
Davis and a sub-licence has been 
given by them to another Indian com­
pany called Mac-laboratories. it is 
a very small, insignificant quantity 
of about 800 kg. per annum.

Shri K. V. Venkatachaiam: Are
this long delay and dilatory tactics 
a solitary case or have there been 
some other cases?

Shri N. L. I. Mathias: There are 
also other cases. I would not be 
able to give you details.

Shri K. V. Venkatachaiam: Can
Mr. Mitra say, with his experience 
on the legal sfde. The only point in

my asking this question is because, 
whether we should make a law 
based on just one or tw& cases. *

Shri A. C. Mitra: That is not the
approach, if I may say so, with res­
pect. The question is, with the law 
as it stands, is it capable of being 
exploited by any jxnscrupulous pat­
entee.

Shri K. V. Venkatachaiam: Are
there other similar cases?

Shri A. C. Mitra: • The fact that it 
has been exploited is apparent in 
this case. I do not know. There 
may be other cases.

Shri K. V. Venkatachaiam: One
more question. You said your turn­
over was of the order of Rs* lfr 
crores. I should have thought that 
as a forward looking company, you 
would put by some part at least 
for research. You could have started 
with Rs. 10 to 16 lakhs for research, I 
think. •

Shri N. L. I. Mathias: Unfortu­
nately, with the heavy taxation as 
well as the expenditure that we have 
got to incur, net profits are very sm&lL 
Primarily because we are, in the 
majority of our products, represent­
ing foreign manufacturers and as 
such we operate on very modest 
margins. You can produce a turn­
over but ultimately a modest margin 
leaves us very little, and if we are 
to experiment and go into original 
research, as my friend has suggested, 
probably we may be going into an 
empty adventure and ending up in a 
big loss. •

Shri K. V. Venkatachaiam: On the
one hand you say that you do not 
want any foreign assistance, and at^ 
the same time you say you cannot 
put up any money.

Shti N. L. I. Mathias: Our coun­
try should have basic industries and 
it is this basic industry that we havfe 
been prevented from setting up. It. 
has taken more than six years before 
we have struggled into getting a com­
pulsory licence. You can control the
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industry, despite foreign collabora­
tors having r been conceded equity 
shares 'in the company. Ultimately, 
we are supposed to have this indus­
try in Indian hands with Indiaa 
labour, capital and run completely 
with Indian technical know-how.

Shri K. V. Venkatachaiam: You
have put by money?

Shri N. L. I. Mathias: We have al­
ready put in quite some money. We 
have sent two or three chfemists ab­
road. We have spent quite some­
thing to train these people in Italy, 
And these people also have oome into 
contact with our German, Swiss 
arid French v collaborators. These 
chfemists are highly qualified and 
would have sufficient know-how. 
They • have acquired the technical 
know-how of chloramphernicol manu­
facture also.

Mr. Chairman: Thank you very
much.

Shri N. L. L Mathias: There is one 
small submission which I would like 
to make before we ’finish. Reference 
was made to the question of prices 
with respect to Parke Davis and 
other companies. As far as the bulk 
supplies of chloramphenicol are 
concerned, the price is Rs. 600 per 
kilogram, as against the open world 
market price of approximately Rs. 90 
per kilogram. It is the same chemi­
cal substance which is produced all 
over the World, and the process is 
as old as 18 years. It is their own 
indigenous production by the same 
process, but the production is not 
made available to any actual user. 
No actual user in the country can 
purchase this active substance from 
Parke Davis. We sought to purchase 
some quantity from them, but they 
said they did not have anything to 
spare as their entire production is 
utififced in the formulation of their 
own speciality 1 lines. They have, 
therefore, nothing that they can sell 
to ari^body.................................

Mr. Chairman: You can buy from 
other 'manufacturers.

Shri N. U  I. Mathias: But the
price is not very much different. As 
I said Rs. 90 per kg is the world 
market price Which does not exist in 
our country, but exists all over the 
world fo r1 the very Parke Davis pro­
duct. It is the very same substance 
and not different whatsoever, except 
that Parke Davis says chloromysktin 
in manufactured by Parke Davis. It 
is 1 only a trade name. It is nothing 
else than a commercial trade name 
for a chemical substance which peo­
ple in other parts of the world also 
manufacture. It is as simple as a 
text-book reaction and is very simple. 
But the same process could not be 
made available to another independent 
pharmaceutical concern which 
has the same skill, competence and 
ability. Why? The very substance 
which is made available at Rs. 90 
per kg in the world market has to 
be bought by us at Rs. 600 per kg. 
That is how monopoly conditions 
are being operated' in this country. *

ShU Braj Behari Mehrotra: How
long are they exploiting this?

Shri N. L. I. Mathias: They have 
introduced this in different parts of 
the world since 1946. India also got 
this at about the same time.

.
Shri V. B. Gandhi: As compared 

to Rs. 90, what would be’ your cost 
if you can produce it?

Shri N. L. I. Mathias: As far as
retail price is concerned, our price 
could be still cheaper than Parke 
Davis’s. As far as the basic chemical 
is concerned, we have been prevent­
ed from manufacturing it. Our price—  
if we go into manufacture— it would 
be rather difficult to mention it.

Shri Bam Sewak Yadav: Appro­
ximately?

Shri N. L. I. Mathias: I can assure 
the Comipittee that our price will be 
substantially cheaper than the price: 
of Parke Davip, .
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Shri R. P. Sinha: Is the patent still 
alive, from 1948?

Shri N. L. I. Mathias: The patents 
were 16 years old. Subsequently 
some of these have been extended. 
There are some patents which are 
called additive patents, that is, patents 
which have been brought into exis­
tence with minor variations and 
changes. I understand the 1048-49 
patents have expired.

Shri B. N. Atrisihi: 5 patents were 
applied for compulsory licensing. 3 
have already lapsed and at present 2 
patents are there for which compul­
sory licence has already been grant­
ed. Parke-Davis have brought an 
jappeal in the Calcutta High Court. 
But the life-time left for these patents 
is hardly 2 years. Not a single patent 
of Parke-Davis has been extended.

Shri R. P. Sinha: May I know whe­
ther with the help of the 3 expired 
patertts. it will be possible for you to 
manufacture this product?

Shri N. L. I. Mathiah: The old
patents have been so modified or 
varied in the form of ‘additive’ patents 
that in the ultimate stage, before the 
final product is got, we have to pass 
through some reactionary stage or 
other that is still controlled by the 
'additive* patents. That.is where they 
squeeze us out.

•Shri B. N. Atrishi: They are inde­
pendent; I do not think they are 
patents of addition.

Shri P. K. Kumaran: What prevents 
them from adding some new sub­
stance giving it a different trade name 
and manufacturing it? ^

Mr. Chairman: The patent office 
says they are new patents. There is 
nothing to prevent you from using 
the lapsed patents.

Shri N. L. I. Mathias: Our informa­
tion is they are 'additive' patents. We 
may be mistaken in the nomenclature 
as to whether they are additive or

new patents, but these patents are so 
formed that they embrace some reac­
tions of the old patent and the ulti­
mate product cannot be arrived at 
unless you infringe in some stage or 
other one of those reactions.

Shri R. P. Sinha: In 1948 chloro- 
phenecol was being manufactured 
with the help of the three patents 
which have now expired. Why can’t 
you manufacture it with the process 
contained in those expired patents by 
which they were manufacturing it in 
1948?

Shri N. L. I. Mathiah: That is what 
I explained now. The new patents 
embrace at some stage some reaction 
covered by the old patent. The new 
patents are not new from A  to Z.

Shri K. V. Venkatachalam: The
expired patents were being utilised 
previously for the production of 
chlorophenecoi. Why can’t you use 
those expired patents? Ntfbody can 
challenge you for that.

Shri N. L. I. Mathias: That is what 
I just explained. At some stage the 
new patents embrace some reaction 
covered by the old patent.

Shri R. P. Sinha: We are not satis­
fied with this argument. The matter 
is not clear to us.

Shri P. K. Kumaran: I will read
out something from the Sunday Times 
dated 4th April, 1965:

“It is not even necessary to 
change the molecular structure of 
a product to produce and market 
a new product. An alternative 
and highly profitable field for 
research in the industry lies in the 
additives. Dr. Weinstein told the 
Kefauver Committee how Pfizer 
anxious to market in the US a 
tetracyline different from other 
companies (and its own) thought 
of adding gulcosamine. Glucosa­
mine is a naturally occurring 
substance which occurs in the 
blood and this has been added to 
the tetracycline with the hope
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that this would increase the ab­
sorption of the tetracycline. Thu 
is \he only thing hoped for. There 
ia nothing in the combination to 
change the effect of the tetra­
cycline itself"

Ii Pfizer could do it, why not we?

Mr. Chairman: We have not got
the know-how as Pfizers.

Shri R. F. Sinha: I feel this com­
pany has not got even a small re­
search tftilt to modify it slightly as 
suggested in this article or even to 
us4 the old patents. Therein comes 
the importance of research. Unless 
the Bill so provides that it gives in­
centives for research work or inflow 
of foreign technical know-how, the 
progress of pharmaceutical industry 
cannot take place.

Shri I?. L. I. MAthias: If one actual­
ly knows the implication and the sig­
nificance ot what ‘research’ in the 
pharmaceutical field is, one would 
probably Shudder before going into 
^ny original research. Hon. Members 
would appreciate that it is not easy 
to go into the research of a product 
unless and until we have at least the 
elementary experience of producing it 
first in the country.

Hr. C. B. Singh: For the information 
of the witness I may mention that in 
Japan four leading pharmaceutical 
companies have spent, mainly on re­
search and development, during the 
year 1063, 20 lakhs, 22 lakhs, 28 lakhs 
*b4 10 lakhs dollars. Jn India hardly 
anything is being spent on research*

•hri R, F. Sinlui: Nor research work 
worth the name ia being done te 
India. Without research work, it ia 
common knowledge, there can be no 
development in the field of pharma* 
etttical industry. If the Indian peo­
ple are not in a position, because off 
lack of experience or lack of funds or 
something like that, we have to 
degtend, as Japan and West Germany 

done, on foreign technical

know-how and research. The anxiety 
of this Committee is to harmonise 
between these two points of view. 
How can we be guided by one solitary 
instance where injustice might have 
been done. We will fry to see, aa 
fftr as possible, that si^ch injustice is 
not done. But we cannot ignore this 
fact that for a number of years to 
come, when even advanced countries 
lillp West Germany and Japan today 
£*re depending upon the research work 
done in foreign countries, we have to 
depend upon the research work done 
in foreign countries and we have to 
see that the benefits of such research 
work flows into this country.

. Shri N. L. I. Mathias: With all res­
pect to hon. Members of this Com­
mittee, I would like to submit that 
West Germany and Japan, since World 
W*r II, has not been responsible for 
ainy original research work in the 
pharmaceutical field.

Mr. Chairman: Thank you very
much, gentlemen, for coming and as­
sisting the Committee in its work.

(The witnesses then withdrew).

* U. Haffkine Institute Parel, Bombay 

Spokesmen:

1. Dr. H. I. Jhala, Director.

2. Dr. C. V. Delrwala, Assistant Dir­
ector:

(The witnesses were called in and they 
took their seats)

Mr* Chairman: I have to inform 
you that the evidence that you giv* 
is public and is printed and distribut­
ed among members and is also laid 
on the Table of the House, ftven if 
you want any portion of it to be 
treated as confidential, still it will be 
Attributed to our members.

We have received your memoranT 
dwu It has been circulated to all the 
members of the Committee. We have 
visited your Institute also. If you 
Wagt to mention any new potat or 
stoeas’ fhe points which you have air

807(B) LS—2.
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ready made, you may please do so 
xiow. Afterwards, our members will 
ask questions.

Dr. H. I. Jhala: Even though >oth  
of us are appearing from the Institute, 
we shall try not to overlap each other. 
W e shall try to make out separate 
points so that the time of the Com­
mittee is not wasted. I have about 
ten points to make which I would 
first like to narrate. Later on, if you 
have any questions to ask, I shall be 
grateful to elucidate, the, points 
further.

The reason why I am appearing 
before • this body is because the 
Haffkine Institute is one of the oldest 
medical research organisations in the 
country and produces, drugs, especial­
ly in the field of biologicals like vac­
cines and serum, and also for the last 
20 or 25 years we are interested in 
preparation of drugs which have 
•chemo-therapeutical remedies for con­
trol of diseases.%

We have got a section of organic 
chemistry, which we call the Depart­
ment of Chemotherapy, where we 
synthesize the drugs. We also have 
a department where we work on 
indigenous drugs. The drugs that* we 
work upon are worked out for for­
mulations as well as for trying to find 
out the processes for their manufac­
ture including those for known com­
pounds. If a compound is known 
already in the field, we try to make 
out a process of our own to produce 
it at the Institute. We work out on 
the laboratory scale as* well as at the 
pilol plant scale and try to get a 
patent where it is possible to get one..

> Besides this, under the present 
licensing procedures all applications 
for biologicals being licensed a?e re­
ferred to the Haffkine Institute. 
Therefore I get a number of agree­
ments of collaboration between vari­
ous foreign and Indian firms referred 
t 0 me for the sake of comments*

Shri R. P. Sinha: We would pke to 
know whether the Institute is some

expert body or a research institute 
or some profit-making body.

Dr. H. I. Jhala: The Haffkine Insti­
tute is an organisation which is 
departmental^ .run by the Public 
Health Department of the Govern­
ment of Maharashtra and it is not a 
profit-making institution.

I only wish to confine my remarks 
to pharmaceuticals and foods. I am 
not dealing with any questions of 
patents which are in the other fields. 
My field of specialisation is only that. 
There are many countries in the world, 
at least ten I know of, which do not 
allow any patent in pharmaceutical* 
and foods. I am referring to product 
patents.

• ,
Mr. Chairman: Which are those

countries?

Dr. H. I. Jhala: They are Argentine,
Austria, Brazil, West Germany,
Holland, Iran, Italy, Japan, Mexico 
and Venezuela. There are some
countries which have process patents.

Shri R. P. Sinha: Do these countries 
allow process patents in drugs and 
foods?

Dr. H. I. Jhala: As far as my infor­
mation goes, th ey  do not allow pro­
duct patent. I have no information 
about process patent. Some countries 
allow process patent and there are 
some which allow both.»

When a country grants product and 
process patent, there are some ano­
malies that appear. One is that the 
drugs sold become costlier. They 
cost much higher in those countries 
where product and process patents are 
given. Secondly, it leads to the eli­
mination of competition resulting in 
monopoly or syndicate resulting in bad 
practices for exploitation of the mar­
ket. Thirdly, there is abuse of condi­
tions granted to them. There may be 
saving clauses, like compulsory licenoe, 
but even then they so abuse it that 
you cannot exercise those rights. The 
privilege is being misused more than
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used in favour of the country granting 
the licence. Lastly, I find that it only 
leads to increased sales and increased 
expenditure on sales through adver­
tisements, commission and many other 
practices. It does not in any way 
improve the science In the country * 
because, in any case, the inventor in 
most of the cases is an individual by 
himself anil he himself does not manu­
facture; it is the company that ex­
ploits the fruits thereof and science 
by itself is not in any way benefited.

Mr. Chairman: This is as regards
product patents. ’

Dr. H. I. Jhala: Both.product and 
process patents.

So, my submission would be that , 
there should be no patent for product ^  
per se. If anybody can manufacture 
it by any other means, he should be 
allowed to do so. Not only that, but 
he should be allowed to import it also 
from other countries. When we give 
the product per se patent, we are not 
even allowing the import of that pro­
duct for sale in this country. My 
submission is that product per se 
patent should not exist.

I am not in favour of having any 
patents at all in relation to pharma­
ceuticals and, maybe, foods; but if a 
process patent is to be granted for 
other reasons, I feel that there should 
be a clause for compulsory licence at 
a reasonable fee. In addition to that, 
one more clause should be introduced, 
namely, that if a patent is not used 
for sufficiently good time, people in 
the country should be free to exploit 
it. There should be a clause for re­
voking that patent.'

. Many times the patents may be 
filed not as patents for drugs but as 
patents for other things. This may 
he purposely done so that it may not 
be marked as a drug. But if we find 
that it is usable or used as a drug in 
this country, we should get all the 
rights of revoking that patent if it is 
not used and also of compulsory 
,licensing. We should also try to in­
troduce, a patent of right.

Mr. Chairman: Tyhat do you jhfalr 
should be the time limit that should 
be prescribed?

Dr. H. I. Jhala: No drug in any
market has remained for more than 
five years. In five years all drugs 
disappear from the market. Of 
course, I am in favour of going up to 
seven years with no extension, but 
as far as drugs go in the market no 
patented drug remains in the market 
for more than five years.

Mr. Chairman: Suppose, a drug is 
not manufactued in the country after 
it is patented. What is the timelimit 
that should be prescribed for the 
grant of a compulsory licence?

Dr. H. I. Jhala: I should think in 
two years you can manufacture any­
thing; at the most you may give three 
years. Beyoncf three years I do not 
think we should wait, because techno­
logy in this country is so well deve­
loped that there should not be a lag 
between a discovery and its applica­
tion for alleviating human suffering 
of more than three years.

Then, as regards royalty, I find that 
royalty is being claimed in various 
ways, not only straight as a royalty 
but it is given in various ways 
in the collaborative agreements. 
However, if a straight royalty is to 
be paid, I am of opinion that 2 per 
cent royalty would be fair enough be­
cause, as far as the expenditure goes, 
even in advanced countries the expen­
diture on research in pharmaceutical 
concerns does not exceed 6 per cent 
of their total expenditure. They have 
got a very high expenditure on sales 
and even with that inflated expendi­
ture with lot of sales expenditure, 
the total expenditure which any com­
pany has to do sever goes to more 
than 6 per cent. This they can easily 
recover. In India it is much less; I do 
not think it exceeds even 2 per cent

Mr. Chairman: 2 per cent of whatf

Dr. H. I. Jhala: If a company is 
spending a total of Rs. 100, it spends 
hardly Rs. 2.
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C&airman: Expenditure for
the whole company or for the parti­
cular product?

JQr  IL L Jhala: I am talking abput 
the total , expenditure of the company 
producing the product.

Shri R. Sinha: What do you 
xitean IJy “expenditure"? ’

Dr* H. L Jhala: A  company incurs
expenditure. It hap raw materials; it 
has direct overheads and it has indirect 
qverheads, In the balance-sheet, there 
is the mention of expenditure of the 
company an<| out of that expenditure, 
a  per cent only is the expenditure on 
research in most developed countries,

. There >  q$e npre pc£pt,that I want 
to make. There should be no ban on 
Government’s buying and selling a 
product if it is naceepary for the coun­
try's needs. I think, there should be 
no ban at all on that.

ikpw, I dbme to certain other points. 
Tbdfcy> th^re are soma oral antS-diabe^ 
ttds dYugs $ht6h art lindfer the patent 
and one of th& products' is Tolbuta­
mide and it comes imder the name 
6lt I&stinori Which is $6ld V? M|s 
Hbe&hest Phtenaceuticals. Thfc same 
product is producetf by another pw t 
cess for Which the Haffkine Institut'd 
Was its oWn patent a Ad' the price df 
iiiat drug, as sokf in the market by 
us* is 5.5> paise. 'Hie same drug H 
ibid for 21 paise per tablet by M|s. 
tlbesch^st Pharmaceuticals. We are 
abfe to covar our cost, the research 
cost, €fce., and we are able to sell 
the driig at the price of 5.5 paise pet 
tablet and that Company charges 21 
paise for the same tablet, fbr th* 
Same chemical, in the sama dty tit 
Stiifrfeay. I jiist Wfait to pcfeit cftft 
hoW the &raiitin£ bf a patent h#- 
treinei th£ cbst. The sale of this oral 
£ftt!,̂ liffb3tfcsr pfbdtict fin this country 
! i  in the vitality of Rs. 2 crores and 
the price differerio^ is four timfes ift 
the sagrie area. This is the poix}t I 
aril taking abotit the hi£h cost bf the 
abme product in the sane area.

$fae gacbind way in which the ccfct 
is made up is because they tr^ io

tiring in a compound which is ft 
rqtKer rare compound. For instance* > 
there is a compound Paratoline Suit- 
p^amide/vvhich^is made in India. But 
if you take Paratoline Sulphaxnide 
Carbonate that is not made in this 
country! Now, the firm will buy the 
latter at any price they like and 
thereby increase the cost. If you go 
into the question of cost accountings 
you will be able to come to the con­
clusion that high price is charged. 
These are the trade practices followed 
so that the available cheap raw mate­
rials ' are not used but some specific 
raw materials are used which will in- 
dteasa tile cost.

Whenever we have tried to a^plbit 
the question of compulsory licence, 
we have not been able to get it. Dur­
ing the plague epidemic we were not 
able to get Sulphathiazole compulsory 
lienee from May and Baker. The 
then State of Bombay tried to nego­
tiate for it but could not get it. TSt 
same tiling happened in the days of 
malaria epidemic. We were not able 
ta get a compulsory licence for Proh 
guanil arid our application for a com­
pulsory licence went? on for 3 to 5 
years. I can say that in most of the 
cases, thes* drugs went out of mar­
ket and ^ e  h&t our interest. W *  
were tbld to manufacture it and we 
proved to them that we Can manufac­
ture that drag. They said that we 
would have to take a compute#*? 
licehce. Our product Was going to be 
three times cheaper. But we ware not 
•gratoted a compulsory ltoance. Tht 
case went on for 3 to 9 years and 
by that time thfoie drugs went out bf 
market.

It is argued that iri India, there is 
a tremendous expansion of the phaiv 
tnaceutic^l| iridiiitry in the last few  
years. This is true. Bftt this is not 
flte' badic manufacture of drugs. Wftrit 
id bWrijJ done is that there is an ini- 
pdtted component arid we try io for- 
&ul&t* i i  .Tjiis is W  u n r e a l dfcve- 
Ib^m€rit of th£ country. Iii spite of 
grantihg patents fo j all thejia ye||#|, 
1 d b m ih in k  the pharhiaceuticals ifr  
dtotjty has jprogr^ssM at tUe sack  
level as it M



countries. Even in a country like 
tftaly which does not .give the patent, 
>the industry has developed very well. 
!3Jhey sell antibiotics like Chloromyee- 
tjne and there was the agreement bet­
ween the Leptit Laboratory and 
tFarke-rDavis. The Leptit Laboratory 
mas acknowledged as the source for 
^he patent which was granted to the 
Parke-Davis in America. Itx other 
words, there are countries where the 
patent is not granted and yet tfte 

.'development is very well and there 
are countries like India whiere the 
patents have been granted for ao many 
years and yet the development is not 
that much. Superficially, you may be 
tdld that there is tremendous expan­
sion but there is no basic expansion. 
W e have still to depend on the import 
of raw materials.

India is entering into collaboration 
with foreign countries for the produc­
tion of certain drugs and under some 
of the agreemerits which have been 
referred to me I find the foreign firms 
are taking a lot of money from us 
under different pretexts. The field in 
which i work is Biology. There are 
hardly any patents in Biology. The 
products are known and made by an 
open method*. There is no secret 
about it. Y£t the agreements which 
are entered into by foreign countries 
with our Indian collaborators stipu­
late that they tfiall give the building 
designs when, as far as I kfcow, there 
is no necessity df building designs and 
that they shall give the designs of 
equipment when, as far as I  know, 
there is no necessity of equipment de­
signs because there are standard de­
signs of equipment. They want money 
for dll that. They also stipulate that 
they shall "give the know-how. In 
the field of Biology, there is no ques­
tion of knowMhow. They have no 
secrets With them. They abo say  th a t 
they shall have the cost accounting 
system -whltih will be g}iv£n *by the 
tor^ign firm, that they shall haW  to 
a ct a ccord in g  (fh e  cost ‘accdU tifing sys­
tem WhWh means that the product 
Will cost tftore ilnd Toy&Jty 'Tate 
Will ^o liig h e r. Tt>r Sit th ese thhigB, 
th e y  w atft to  tak e lu m p su m  paym en ts.

. il do not think the country is tso ba£k̂  
ward as not to be able to do these

* things themselves with a sufficient
perience.

I submit the Patents Act so far/has 
only given benefits to the foreigners 
and the legislation as it stands today 
is not in the best interest df citizens of 
India. It is high time that we take 
a fresh view oh this as we are Afy*- 
ihg to take. Even the Committee 

. of the U.S. Senate which was appoint­
ed by the U.S. Senate to go into the 
question of the drug industry and the 
patent business came to the conclu­
sion that the patents in the United 
States should be abrogated. The Com­
mittee’s report was not accepted 
though it was a Senate Committee. 
What I submit is that, even in coun­
tries like the. U.S.A., there is fresh 
thinking that is developing and there 
is a fresh mind that is being applied 
to the present patent law.

Finally I would say that, out of 
all vested interests, the vested interest 
in ill health would be the worst and 

, it should not deprive the Indian citi­
zens of the drugs to cure diseases or 
food for babies; it should also not 
prevent the Government from rescu­
ing people from epidemics or a dia­
betic patient from leading a normal 
life.

That is all. i have made my sub­
mission.

Hr. G. V. Iteliwala: I have put 
down some of the points feere. It 
will be better if I read them clearly.

In our attempts to develop techno­
logy and create know-how for drugs, 

w e have had a good experience aflbout 
the working df the latent Act in 
India over the* past 20 years. Our 
experience about the waiting Of the 
patent system and our suggestions in 
the matter of modification of the 
Patent Act Tiave been put before the 
Select Committee in the form of a 
Memorandum earlier.

Since the last *25 years, the "Insti­
tute has been engaged in the stuQy of 
synthetic drugs and has taken out a 
large number df patents. It lias the
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'  distinction of being a pioneer in creat­

ing know-how, of modern synthetic 
drugs without foreign collaboration..

Mr. Chairman: You need not read 
the Memorandum You may highlight 
only the salient points.

Dr. C. V. Deliwala: It had to face
threats, litigations and other difficul­
ties from foreign firms who alleged 
in some cases that they alone had 
patent rights in these drugs. .

* We are sure, therefore, that our ex­
perience in the matter of operation 
of Patent Act in India would be of 
great interest to the hon. Members 
who are earnestly engaged in working 
out a Bill that will encourage the 
development of research, inventions 
and technology and guide the nation 
towards self-sufficiency and eelf-rer 
liance. Some of the members of the 
Select Committee very kindly visited 
our Institute and saw the work we 
are carrying out and also gave a 
patient hearing to our plea for urgent 
modifications in the Patent Act. We 
hope that they will appreciate the need 
for aborgation of .the Patent Act or 
modifying it drastically so that it be­
comes an effective instrument in the 
rapid technological development and 
progress of the country and the well­
being of its citizens.

We have suggested total abrogation 
of patent laws in our Memorandum. 
If this could not be done due to 
some reasons, then at least no patents 

j  should be granted to inventions cover- 
^  ing the manufacture of food, drugs, 

medicines and chemical intermediates 
thereof. These suggestions of ours are 
based on our experiences and observa­
tions on how the Patent Act has been 
utilised by foreign patentees, to pre­
vent the development of Indian know­
how, starting of new technology and 
.building up of self-sufficiency.

W e sincerely believe that, in the 
matter of saving life by rescuing from 
the jaws of hunger, disease, pestilence 
and death, it is the humanitarian task 
that should rule supreme. There should 

.J>e no scope for, making undue profit

in these matters concerning life and 
death. In developing countries, in­
cluding ours, where the majority of 
the population is not even having suf­
ficient means to purchase their bare 
minimum requirements of food to 
ward off hunger, to sell to such popu^ 
lation the drugs and medicines or food 
at prices which are exorbitent and 
what is worse, to sell them at much 
higher prices compared to the ruling 
prices for the same drugs in developed 
and well to do countries, is a social 
crime that should not allowed or par­
doned.

A  study of the patent system in 
India upto now shows that more than 
90 per cent of patents taken out in 
this country are by foreign firms for 
the inventions carried out abroad. 
This is very important. These inven­
tions have not been carried out in 
India and so the technology has not 
developed in our country. These in­
ventions have been carried out in 
their own countries and have been  
patented here. What percentage off 
total patents taken out in our cou n ­
try are by Indians? Out of these, 
how many were subsequently patent­
ed in other countries by using the 
convention of reciprocatory clauses of 
priority among the patent conven­
tion countries? If I make a good in­
vention and if I want to get it patent­
ed all over the world, to get the speci­
fications translated in all languages 
and to arrange to ensure that my 
patent will be not used by others, it 
would be difficult; it will cost a fabu­
lous amount for the Indian manufac­
turers; when they cannot afford . to 
start an industry, what to speak of 
applying for patents in other coun»- 
tries! So it has only an one-sided affair 
and we have not been able to take 
advantage of that. The majority of 
patentees from foreign countries who 
have taken patents in our country 
have done so only to prevent any 
one in this country from manu­
facturing the patented invention* 
and to prevent their import from 
cheaper sources, so that the highest 
possible prices could be charged by 
utilizing the monopoly resulting from
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the Patent. Whenever they have been 
persuaded to take up the production 
irf this country, often they have mana­
ged to avoid or postpone the produc­
tion from basic starting materials and 
as far as possible, only imported the 
penultimate product, which by a single 
or few steps could be converted into 
the final product calling this “Made 
in India”. They have, of course, given, 
me this argument— of course, they 
were right: “whatever we have
patented here, we are producing here; 
we prepare a drug; only a couple of 
stages are involved”. So they are right 
when they say that they are manufac­
turing from the last stage. We have 
no grudge against it. But, while do­
ing that, It does not develop the tech­
nology of our country. That is what 
I want to emphasize. It is argued that, 
in the present Act, there is a provi­
sion for compulsory licensing of inven­
tions relating to drugs and medicines, 
and the Indian natibnals should take 
advantage of it. However, our ex« 
perience in the operation of this pro* 
vision of compulsory licensing is that 
this provision is ineffective. The fol­
lowing instances of our experience 
will show the inadequacy of the 
Patent Act and why we should abro­
gate it or modify it drastically. I am 
going to give you two cases where 
we require the drug very badly—  
one for saving the life of the victims 
of plague and the other...............

Mr. Chairman: This * has already
been mentioned.

Dr. C. V. Deliwala: I shall read 
out only a little.

Mr. Chairman: It is not necessary.

Dr. C. V. Deliwala: I wanted to 
show that one of the compounds was 
found by us— we found it; this is the 
more important part of it— to be high­
ly effective against* experimental pla­
gue infection in laboratory animals. 
Then we took out actual chemical 
trials and we could see that 80 per 
cent of the plague victims could be 
sared by treatment with this drug. 
This drug was required to be manu­
factured in this country or to be im­
ported immediately. All the know­

how for the .preparation of this drug 
was worked out in the Institute with­
out any foreign collaboration. This 
drug was not available in the country 
and attempts were made to get a 
compulsory licence for the use of 
Government from the foreign paten-, 
tee, according to the provisions of the 
Patent Act existing then. The paten­
tees, however, frustrated the attempts 
at manufacture of this drug in the 
country and making it available cheap­
ly on the grounds that Haffkine Instil 
tute was not capable of manufactur­
ing the drug due to lack of adequate* 
facilities. This shows how the efforts 
to save lives of plague victims by 
taking up the manufacture at a criti­
cal time were brought to naught. The 
drug was later, made available in the 
country by imports from UK in limit­
ed quantities at a price of Rs. 250 per 
lb. by the foreign patentee, whereas 
our cost of manufacture on a very 
modest scale, if it was manufactured 
here, would come to only Rs. 20 per 
lb. The difference is more than 12 
times. The same drug could have 
been imported from the United States 
at that time at a landed cost of Rs. 3^ 
per lb. because in U.S.A., there *rere 
a number of patentees and the drug 
was being manufactured and sold, but 
we could not import it because the 
patentee in India had the right to 
manufacture and sell and will not 
allow anybody to import the drug 
even if it was available at that cost 
This shows how the efforts to save 
lives of plague victims could not be at 
that time successfully carried out. 
The drug was later imported from U.K. 
as I told you already. Unfortunately 
this drug could not be imported from 
U.S A. where it was very much 
cheaper because the patentees under 
th« Indian Act had the exclusive 
monopoly. In U.K. later on the 
Patentee was challenged in the court 
and the patent was revoked. As a 
r**Mlt the price of this drug even, in 
U .K . came down to a small fraction 
of the original price.

What I wanted to mention here is 
that under this patent which was 
actually invalid— it was not a valid
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Bible for any one of us to fight or ob­
tain licence and as a result we had 
to pay a fantastic price for the drug 
for a number of years feven on a 
patent which was not valid. It is a 
very important fact and I would like 
the hon’ble Members to note this.

Another very interesting drug'which 
we were interested to produce 
was proguanil hydrochloride— an
antimalarlal drug and the Indian 
Government was in need of large 
quantities of this drug. A  number of 

; processes of this drug were patented 
in this country by a U.K. firm. Even 
at the concessional price of Rs. 95 
per lb. offered by the U.K. firm, it 
was beyond the means of the Govern­
ment to purchase enough quantities. 
So the Institute practically worked 
out the knowMhow, the process, tech- 
ntflogy etc., to produce it indigenously 
and our cost was only Rs. 30 per lb. 
An Application for the grant of com- 

-pulsory licence was made to the Con-
• troller of Patents as pe amendment 
; introduced in the Patenfs Act after 
'Independence.

- Mr, Chairman: It is not necessary
to repeat what you have already
itated in your memorandum.

f * •
Dr. C. V. Deliwala: There are cer­

ta in  minor points which I wanted to 
bring out fully to your notioe.

Tolbutamide is another case. Here, 
in spite of our having a valid patent 
fair S years we were not able to 
operate on that. The argument is 
that the process patented by us is 
not new but is already covered by 
one of their patents. The case has 
been pending in the court. They say 

. we are infringing upon their patent. 
If it is so, they have no reason to go 
19 Japan one month after we have 
filed our patent in India said take an 
additional potent covering Its manu­
facture by a prpc^s# similar to ours. 
Another interesting fact about this is 
that this patent has been revoked in 
Canada; On this patent We have 
fcaen paying 31s. 2 crorea, andthey

are selling it to-day only in the lodie 
form.

Another interesting case is Chlor­
propamide. One gram of the drug 
contains 4 tablets and one kilo makes
4,000 tablets. Even there also the 
price is exorbitant— Rs. 35 for 100 
tablets. In my memorandum I have 
dealt with this case very thoroughly 
and I will not stress that point again.

Under the circumstances, the pro­
visions of the present Patent Act 
and the legal procedures connected 
therewith give a monopoly to the 
foreign patentees. These bitter eX- 
perienqes compel us to submit tie  
following suggestion in the interests of 
the industrial and technical develop­

' ment of the country and the Well­
being of the citizen.

Our experience and that of all other 
Indian manufacturers who have been 
struggling to create know-how for 
the indigenous manufacture of im­
portant and essential life-saving drugs 
and medicines would convince anyone 
prepared to take an impartial and un­
prejudiced view that the continuance 
of the Patent law is not in the in­
terests of the country. Under the 
circumstances, we suggest that ' the 

: Patent law should be abrogated.

I would request the hon’ble Mem­
bers to go through a research paper 
published by the Reserve Bank of 
India in their bulletin of March 19§6—  
the title of the paper is: 'Patent and 
the international Transmission of 
Technology to Developing Countries: 
with special reference to the Pharma­
ceutical Industry*. This paper gives 
valuable data and reasons supporting 

. our suggestion for abrogation of 
patents.

The country has derived no benefit 
from the Patents Act for the past 18 
years since Independence and jt 

. WQuld have been possible to do some* 
thing if we had » °  patent Act. We 
would have already got enough tech­
nology. ,



Fhaipnaeutical firms invariably ex­
ploit tile patent monopoly and charge 
exorbitant prices for their patented 
products. To justify this fchey have 
been giving a number of arguments. 
J have been discussing with these 
people who have been opposing this 
Patent Bill. I will try to deal with 
their arguments point by point.

In justification of this fantastic 
level of exploitation these monopoly 
firms often argue that they have to 
keep these high prices to recover the 
high expenditure that they have been 
incurring on the research and deve­
lopment of new drugs. This argu­
ment does not hold any water as 
shown in the Kefauver Committee’s 
report which found that the actual 
expenditure on research was only 6 
per cent of the sales whereas they 
have been spending as much as 25 per 
cent on propaganda and high-pressure 
salesmanship. It should also be rea­
lised that on this 6 per cent they also 
get some rebate by way of taxes. It 
is shown as expenditure.

. They also say that the high prices 
aTe not due to their monopoly rights 
but due to other factors in our coun­
try such as limited production, high 
overheads, heavy taxation, high cost 
of raw materials, etc. This is also, in 
my opinion, false. How will these 

< firms explain the fact that when they 
**jere, wholly importing the paten­
ted products, which were made in 
their own countries where presumably 
the factors like limited production, 
fiigh taxation, high raw material cost, 
high labour charges etc* do not exist, 
Still they charged several times the 
price at which the same drugs could 
be imported from other countries 
where there was no patent mono­
poly?

, Another interesting tfaot is that 
when tl^ey claim to manufacture the 
patented product in this country, ac­
tually they import jhe penultimate 
product or the last intermediate
w d  only by one 03 two steps get the 
finished product So the co^t of pro­
cessing—they say that ft is actually due

to the high cost at raw materials—4s 
negligible in the' wholfc production 
cost How can they then argue that 
because of high cost of raw  material, 
etc. they are forced to charge such 
exorbitant prices?

They also state that there has beeh 
a tremendous progress in the phar­
maceutical production which was orily 
Rs. 11 crores in 1948 and which is 
now Rs. 175 crores. On paper these 
figures seem impressive. However, 
when the local production was Rs. 11  
crores what was the coat of finished 
pharmaceutical goods imported? 
ft s. 110 crores worth of finished phar­
maceuticals we were importing. All 
that has happened is that instead of 
importing the pharmaceuticals in Hie 
form of finished products, We ndw 
import bulk pharmaceuticals or their 
penultimate stages and process Or for­
mulate them into finished clinical pro­
ducts. ^

tf, for any reason whatsoever, it is 
decided not to abrogate the Patent 
Law, then xwe suggest that at least 
no patents should be granted for pro­
ducts or processes covering the manu­
facture of food, drugs, medicine and 
chemical intermediates used in the 
manufacture of drugs and medicines.

It is also argued by them, particu­
larly by the foreign patentees—they 
say that they have beeti trying to 
impress on the minds of the hon’ble 
Members— that the product per se 
should be introduced because it is 
going to be useful for the country. I  
will just try to deal with this point 
in a little more detail.

We have to argue for, supposing it 
is going to be introduced, what will 
be the effects. They argue that pro­
duct per se must be allowed because 
the patents for processes only do not 
glv£ tlie patentees adequate protection 
and returns.

The monopoly drug m anufacture 
suggest that the research and develop­
ment energy should not be wasted b f  
directing it towards better and chea­
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per processes of manufacturing known 
effective drugs but should only be 
directed towards finding out newer 
drugs. Now, what they do is they 
say “we have got a n ew  sulpha drug, 
one tablet of which, is enough to cure 
you instead o f  six tablets o f  the old 
drug; instead of taking 60 milligrams,
6 milligrams^of this new drug .w ill 
soive yOur problem.” And there are. 
a number of new tranquilisers now. 
They say that research should be uti­
lised for finding newer drugs and not 
for developing cheaper process for 
manufacturing known drugs. We beg 
to differ and wish to submit that 
having found a new drug in itself is 
of no utility unless the technology of 
its economic manufacture resulting 
in its being made available in ade­
quate quantities and at reasonable 
prices within the reach of the majo­
rity of the population.

I have also to stress that in our 
country, thousands of people die "or 
suffer from maladies not because there 
is no effective drug lor that malady, 
but they die or remain helpless 
victims of the disease siihply because 
they cannot afford to purchase the 
drugs which are known to be effective 
but which are so costly that they are 
beyond the purchasing power of these 
poor victims or even beyond the limi­
ted budgetary provisions of the Gov­
ernment hospitals. That is a very im­
portant fact

Any number of examples could be 
given to show that it is the attempts 
to find cheaper and better methods 
of producing known and effective 
drugs that have contributed to the de­
velopment of newer technologies and 
inventions that have not only made 
the drugs within the purchasing 
power of the population, but has 
given tremendous impetus to inven­
tiveness and these activities need all 
encouragement. The penicillin when 
it was found was veTy costly and 
after development and research its 
cost has come down. If product per 
tt had been given to this, it would 
not be available so cheap. Take ch­
loromycetin. In Italy, its price was

brought down from Rs. 1,100 to Rs 2®0 
step by  step and each step was 
worked out. So we most emphatical­
ly say that no patent protection 
should be granted for product per sc. 
Even the Kefauve* Committee has 
shown that wherever there is product 
per se, the prices there are inva­
riably higher than those in countries 
where product per se is not allow­
ed.

Another point is that the patent 
granted should give protection in so 
far as the invention is practised in this 
country and no rights should accrue 
to the patentee with regard to im­
portation of patented invention as his 
exclusive right. This is what I have 
been trying to emphasise, that when­
ever a patent is taken out, they make 
impo.t in such large quantities that 
it can last even for five ^ears. That 
is possible. I think in Japan, when­
ever a patent is granted, they allow it 
only to be practised in that country; 
this may be right or wrong; j am not 
sure about it

The next point is that some people 
have suggested that the life of the 
patent should be much longer be­
cause the patent in some cases is not 
sufficiently remunerative. I would like 
to. deal with this point in some de­
tail, with your permission.

Our suggestion is that “the life of 
the patent will not exceed seven years 
from the date of filing specification 
and no extension shou’d be granted 
to this period of seven years.” It has
been represented that the period of 
protection should be extended to 14 
years or in che alternative ten years 
from the date 0f sea1 ing of the patent, 
with the possibility of extension of the 
term beyond ten years where the 
patent has not been sufficiently remu­
nerative. It is difficult to find whe­
ther it has been “sufficiently remu­
nerative” or not. Our view is that 
no extension should be given. Even 
in U.K. extension was given only 
du ing war-time when they could not 
utilise the patents during those years. 
In the olden days between the labo*
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ratory finding and the product deve­
lopment a considerable time had to 
elapse.- Now, however, the modern 
technology is so advanced that with­
in a very short while, alter the labo­
ratory discovery and its clinical eva­
luation, the product is developed and 
marketed with “Patent Pending” 
legend to prevent trespassing by 
others in that product. Also the pro­
tection of patent starts from the date 
of filing. It is also well-known that 
in the United States the average life 
of a new drug is considered to oe 
five years. Now a patent is granted 
to a person for disclosing his dis­
covery. In return we give him a 
monopoly to use that patent exclu­
sively for himself. Now in the United 
States and other countries the life cf 
a new drug is considered to be five 
years. How is the public going to 
get benefit but of it? The privilege 
of having a monopoly for six or 
eight years is given with the clear 
indication that the public at large 
will be benefited as soon as the 
patent lapses, the drug is out 
of the market. So, I don’t find 
any reason to support the suggestion 
for extension. The life of a patent 
should be seven years at the most, in 
view of the short life of new drugs.

Another point is that the product is 
put in the market under their uwn 
trade mark associated • with i t » and 
even after the patent lapses, the trade 
maTk always remains. So the mo­
nopoly still continues. I can give 
you a number of exampes. The sub­
stance called Hetrozone is being- pro­
duced by an Indian firm but this is 
sold by a foreign company under the 
name of their trade mark Hetrozone, 
though their patent has laosed. The 
majority of the doctors know it only 
by its trade name and so they imme­
diately prescribe it. So the monopoly 
continues. We were selling a product 
similar to Restinon at a much cheaper 
price. But all over Bombav, even in 
hospitals and in Gove nment tenders, 
only Restinon is sought for. So the 
trade name is still existing and they 
still cont'nue to get the benefit even 
though their patent has lapsed. There

is* no reason why once the patent 
right has gone, our product cannot be 
sold. In Japan, the patentees art 
asked to bring down the price of their 
products as technology develops. Ins­
tead of allowing a man to ask for li­
cence, they always try to bring down 
the price so that other people are not 
attracted to take to that manufacture. 
But in our country this has not hap­
pened. They don't bring down the 
prices. For the last eight years, the 
same drug is being sold at Rs. 21 for 
100 tablets.

Another point is that some people 
were saying that the life of a patent 
should be counted from the date of 
sealing. Now, ‘date of sealing9 is a 
very vague term. If the patent is ap­
plied for, then even the date of accep­
tance has got its time variation. 
Sometimes it i$ immediately when no- 
bodv takes any objection. Some­
times it varies from 1 to 3 years, 
sometimes 7 yea’-s. It is just possi­
ble if it is given from the date of seal­
ing, that the persons of the patentee 
may even try to ask somebody to op­
pose and delay the matter. Under 
no circumstances, the period should 
be counted from the date of sealing. 
It is always from the date of filing the 
application. Patent protection right 
starts right from the date of filing. 
They take advantage of it right from 
the beginning. Therefore, it should be 
given only for 7 years and it should 
be from the date of application.

Another thing that I want to say ie 
about “Patent of Right” Anybody 
desirous of operating the same can 
simply inform the Controller of 
Patents of his intention to do so 
alongwith remittance of modest fee 
and then start manufacturing. There 
has already been discussion on this. 
The oarti°s have been trying to op­
pose this Bill or Act. They have been 
arguing that there should be a Com­
mittee or a Tribunal to decide; the 
patentee should also have a voice in 
the matter. This is again going to 
delay matters. If some trouble arises, 
it becomes very difficult to come to 
any conclusion with the patentees. 
They will be raising number of point*
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”1  would request you to look into *his 

and at leatft have the provision in 
such a way that it is possible for any 
person to .utilise ^he ipatent, develop 
the technology and have the licence 
very quickly. I had told this to some of 
the members who visited my place—  
Haffkine Institute. Suppose I want to 
manufacture a particular produce be­
cause I find the prices have been very

■ bigh and there is a possibility of tech­
nology devdl&ping here, I just work 
for 6 months and develop & product. 
Then what happens, I go to the Con­
troller of Patents and if this Tribunal 
or Committee is going to be there and 
one or two years are going to pass, all 
my efforts of working on the techno­
logy of the product are brought to a 
naught. It is very difficult to first 
take the licence and then start the 
development of technology. If I take 
one or two years and I am not able
to d° this, people will say, I have
taken out a licence but have not been 

r utilising that licence. It is in every­
body’s interest that I  must have the 

, xight to work on that first and then 
apply for the licence and I must be 
able to get it very quickly. That is
all I have to say.

V*
afr ew er­' N CS *

j rrfrt-Trtrftfef; *?t r w i
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Dr. .C. V. Deliwala: Sir, the present 
Bill is alright except that whenever 
MPatent of Right” has to be marked, 
it should be possible to obtain the 
licence quickly.

TTo fTWT : «rT*T£ fflVPti %J|Ct
% *mr*t jfr fasr f , % n t f t  *rt
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s jn f 1inrr ^ v rw v m rw it.
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Sjiri Kashi lktm Omtta: What is
the' total attnual budget' of tfte Haff- 
kine Institute? And what amdunf hr 
spent annually on research! out 6f 
it f

Dt. B. I. Jhala: The total annual 
budget of the Hatfkiiie Institute it 
n&r1’ abdut I&  #G Lakl 7 M  Stitt
that  £s given to m* is a 6omMned
staff. It alto does research; It at«0 
dee* production; it also-rendets pub­
lic health service and also carries 
out other activities of the institute. 
Therefore, it is not possible for ftie 

i a ^ :«>U‘ tib y  dMfaftety

A r t  K oftf Brat C W * : H the Be- 
setfch D*>artnwint is given under 
y*W  fcOMitroi and it is totally meder- 
nisttt, what in your ©pinion should 
be the outlay on raeh a modern r+ t 
search institute under present day 
cirounu^ances? '

ifr. ft. f. Sfon*: rktre  e*-
isfe' the C A I.R . L6Bofef 
d«M fal Drug Institute,

ti&ti fee taken as to  &&&&& 
| m  feUo^red.

flirt T w M  Bmm Gupta: Ape yau 
anrtftr* wh^t it the total outlay an 
thr OAI.R ?

Br. H. h Jhalat The* total- outlay on ’ 
CSIR is round about 11 crores, but 
I do not know the total outlay on 
the Central Drug Research Institute 
Luckrfow. *

Shri Kashi Ram Gupta: You are
also eng&ged in commercial aspect of 
the dirugs. You get patents, How 
mahy ptftfents have you got at pre­
sent?'

Dr. C. Y. Deliwala: Sir, we have 
takien about 12 patente.

Sjbri IfcasM Ram GupÛ  How many 
patents have you got at present?

Dr, Hi I. Jhala? May I supplement 
the answer to the question. The 
patents tfotft we take' out are not with 
a view to havd large scale produce 
tion orr the premises of the Haffkine 
Institute. T hr Institute doe* net
want to produce lafrge settle products 
for itself. It would lease out the 
patent* tod it leases out the patents 
by a public open auction; or through 
a tender.

Shri Kashi Ram Gupta: How many
'patents have you evolved and h o *  
many evolved patents have been 
gfWtt out to the ptftffe? •

t t t  EK 1. Jhala: 12 patents have 
been taken out and we Worked on 
the patents regarding sulpha com­
pounds—t will tell you the number—  
and also we worked on the anti­
diabetic drug patents and we are 
able to produce these drugs on the 
laboratory scale. Dr. Deliwala will 
sm>piegpent it further.

Dr. C. V. Deliwala: Sir, I would
like to make it clear. If the informa­
tion is put to public use it is better.
In case where the foreign firms have 
been charging an exorbitant profit 
and when the drug is not available,, 
we only work and carry out research 
for that particular product only and 
that is why the number of our 
patents is very snpali. The idea is 
only *lU|t.
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Shri Knuhi Ram Gupta: You have 
got 14 patents. I want only to Ijnow 
the period.

Dr. C. V. Deliwala: That has been 
during the ilast about 15 or 20 years.

Shri Kashi Ram Gupta: So, it
means the commercial side of it is 
taken care of by the firm. Now, do 
you give at lumpsum money or they 
pay the royalty.

Dr. C. V. peliwfcla: Well recently 
we tyve started the royalty system. 
When we started that then there was 
trouble and the case has been al­
ready going on before the court. Fur­
ther, we are not motivated for pro­
ducing drugs unless there is a spe­
cific need in the field or where high 
price is being charged. But having 
got the patent we try to manufac­
ture for our own requirements on 
the pilot plants. In regard to the 
patent we have sold, whenever we 
taave tried to sell a patent, there is 
always litigation and the court case 
is pending in the Bombay High 
Court with the result that the lessee 
has not been able to exploit it and 
supply the same to the country.

Shri Kaahi Ram Gupta: My* point 
is this. Out of these 14 how many 
have been given on lumpsum basis 
and how many on lease money?

Dr. C. V. Deliwala: The tender re­
quires two things, i.e., what will you 
give as an outright lumpsum to be­
gin w ith and royalty every year.

Shri Kashi Ram Gupta: Those
which are not under litigation are 
they being worked?

Dr. C. V. Deliwala: The current
patent, i.e, tollmtamide is under liti­
gation and it has taken 6 years. As 
far as the second patent about anti­
diabetic drug is concerned the pre­
paration cannot be released until the 
first is cleared.

Shri Kaahi Ram Gupta: How many 
patents are there which are not un­

der litigation and they are being 
worked? '

Dr. C. V. Deliwala: The earlier
patents have lapsed. There is no pos­
sibility of exploiting the patents it 
has no commercial importance.

Shri Kashi Ram Gupta: What in
your opinion , i f  a private sector firm 
is there, should be the outlay so far 
as the basic research is concerned in 
that firm?

Dr. C. V. Deliwalaf I would like to 
give my opinion. I would not advise 
at the moment that all the pharma­
ceutical firms should take up basic 
research. What we want is that 
pharmaceutical firms should take up 
reasearch only in the development of 
the old drugs, develop the technology 
and bring down the prices. The work 
on the research of a new drug re­
quires tremendous amount of money. 
It is a gamble. If you get, it is all 
right; if you do not then you are 
frustrated to carry out fur­
ther research. So, initially 
for few years the pharma­
ceutical firms should do research 
on the development of technology 
and prepare the drugs in such a way 
that the drugs would be made avail­
able cheaper in the country.

Shri Kashi Ram Gupta: What will
be amount required for such a la­
boratory? '

Dr. C. V. Deliwala: This will not 
require much money. For whatever 
money they will spend they get the 
benefit from it. If they go for re­
search blindly it is possible for these 
10 years they may not get anything. 
Research is a gamble.

Shri Kashi Ram Gupta: Please see
to page 3, first para from line 7—  
are the results of selfless and devot­
ed research workers, clinicians, sur­
geons, pharmacologists, and other 
belonging to a host of disciplines of 
research who have shared, shared 
freely their findings, results of ex­
periments, new discoveries and made 
them known by publishing all the 
details, the know-how, without
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waiting for taking out patents, with­
out expecting monetary gains. Even 
in United Kingdom, by tradition, in­
ventions concerned in the medical 
and agricultural fields are not pa­
tentable. I want to know of which 
period you are speaking about these 
things.

Dr. C. V. Deliwlala: Even today,
Sirf if any surgeon devises a method 

operate on heart, it is a research, 
his technology is not patented. He 
does not get any benefit. So a lot of 
dimcians, surgeons, biologists are 
not in the field. They have been 

working on the fundamental research 
and on the work they have done the 
neer drugs have been found out. 
Now realise th$ importance bf that 
work. Behind the scenes a large 
amount of work is being done in the 
hospitals, etc. They have been work­
ing continuously to do something for 
the allevation of the human suffering. 
That is also research. But there is 
no patent. It is in this particular 
field that there should not. be motive 
only to make profit,

Shri Kashi Earn Gupta :Y o u  have 
given us to understand that you are. 
against the commercialisation of 
pharmaceutical industry. For this, 
taking over of all research by Govt, 
interests will be necessary. There 
should only be public sector indus­
tries, to produce medicines. The 
whole nation should be covered by 
compulsory health schemes. There 
will be no private selling. The whole 
population is covered by the health 
insurance schemes. Then all this pro­
fiteering will go away. Are you in 
favour of it.

Mr. Chairman: You put this ques­
tion to the CSIR representative.

Dr. C. V. Deliwala: Excuse me I  
am not capable of answering it.

■ Shri Kashi Ram Gupta: You are
dgainst commercialisation then what 
elee can be done? You say you are 
in favour of 7 years. Does it mean

that those companies should have 
only light research?

Dr. C. V. Deliwala: I have put it 
down ’ tentatively. In the earlier 
years they have been able to take 
out all the profits because they have 
been charging very high prices. Why 
we give patent to a person is because 
we want him disclose something 
which he has laboured upon and 
also that the public should get bene­
fit of *it some time.

Dr. C. B. Singh: Now fronf your 
statement it is seen that by your 
spending Rs. 80 lakhs— your annual 
budget— all the time your activity 
has been just to try to find out and 
copy from the drug products produc­
ed by the foreign companies which 
are sold at very high prices. Has 
that been your activity? 

f
Dr. H. I. Jhala: In one of the de­

partments, yes.

Shri.. C. V. Deliwiala: In one of the
Departments.

Dr. C. B. Singh: In one of the De­
partments?

Shri C. V. Deliwala: We have been 
doing work of new production also. 
But while working on this, we are 
going into the problem a little basi­
cally.

Dr. C. B. Singh: But, unfortunate­
ly, nothing has been done according 
to your statement. Hardly anything 
has been done. That is your own 
statement. Your main activity has 
been to bring down the prices of 
foreign drugs. This has been the 
reply given by you.

Shri C. Y. Deliwala: It is a gam­
ble.

Dr. C. B. Singh: We know that sort 
of thing very well. I was wonder­
ing and I thought that probably you 
must have devoted some of yo«r 
time for the solution of some of the



516

profcjemf. Put ypur xnMn activity 
has been entirely to bring down the 
prices of drugs which are being im­
ported at a high cost.

You have been spending Rs. 80 
lakhs every year for the last 20 years.

Shri H. I. Jhala: Eighty lakhs?
Rs. Q0 lakhs is not spent on research. 
There is a misunderstanding, ttiis is 
the total. Only one Department if 
concerned wfth this activity, and 
there are other activities also. This 
is not quite correct.

•

Dr. C. B. Slaffb: Your own state­
ment........

Skti EL I. Jlula: I have made it
ctaar now. • 1' \

Shri P. K. Knmaran: Some wit­
nesses have stated before this .Com­
mittee that supposing the patent law 
is not there, in that case sub-stand­
ard drugs may come into the market 
and development may be hindered. 
What would you say?

Shri H. I. Jhala: That was in those 
days. Today, the Drug Controller ia 
there. Any drug has got to be pas­
sed by the Drug Controller. It has 
got to go there,

Shri P. K , Kunanui: Gan you sug­
gest something to bring down the, 
prices of manufacture in India, be­
cause they are eoatly. Can you sug­
gest something,

Shri G. V, Ifettwala; I have rxU 
fesfdy suggested that it will be po»- 
aible to reduce the cost of manufec-* 
%mt when there will be good com* 
petition. There should be no mono­
poly. Pharmaceutical firms invariably 
exploit, the patent monopoly and 
charge exorbitant prices for their 
patented products. To justify this 
iaotafctic level 6i eXp5ktftatioii these 
mohopely firmer often argue that they 
hare t6 keep these high prices to 
SMorveir the huge ea^enditure that 
ttatiy hanre always to incvsr in the re­

search and development of* new 
drugs. However, through investiga­
tions it has been found that tbe 
maximum expenditure incurred by 
these firms was only 6 per cent of 
the total sales on research whereas 
they spend as muqh as 25 percent 
of the total sales on propaganda and 
high-pressure salesmanship.

Shri Peter Alyares: We are all
aweare of the national service of the 
Hatfkine Institute. Dr. Jhala told us 
that the annual income of the Insti­
tute, as a non-commercial organisa­
tion, is a crore of rupees. Suppose 
they had commercially exploited their 
products, what would have been 
their annuafl income?

Mr. Chairman: How can he say
that? It is a hypothetical question.

* Shri A. T. 8arma: You have point­
ed that the prices of Indian drugs ore 
cheaper than those of foreign pro­
ducts? Are they of the same efficacy?

Dr. H. I. Jhala: Yes.

Shri A. T. Sarma: Then why does 
not the Indian product have a proper 
market in India?

Dr. 0 . V. Deliwiala: That because 
of the high power salesmanship tit 
foreign concerns.

0

Dr. IT. L Jhala: Tolbutamide, Jor 
instance, was being imported 1o&. 
four pr five firms from other coun­
tries for some years and they were 
selling it cheaper than the firm wUk 
the patent. The matter was taken to 
court and the import was stopped, 
and the patentees go on selling it fat 
a high price. It is yttu who can re­
medy it. The litigation procedure 
should be curtailed. *

Dr. C. Y . Deliwfela: They collect a 
lot of mcmey by selling these drugs 
art a very high price. Thif money their 
again apeat on their sales organ!— - 
tiaa. It is a vicious circle, r v



Shri -R. P. Sinha: The witnesses 
said that 14 new patents were taken 
W t by the Haffkine Institute, out of 
WWcib two a^*und^r litigation. I 
would like to know whether any 
commercial benefit wasp drawn out of 
the other 12 patents they have taken 
a^t? Qut of these 12, how many 
have you leased out?

Dr. C. V. Dellwala: None.

Shr| R. P. Sinha: You were com­
plaining a lot that patents are taken 
and not feeing worked. You have also 
done the same thing. In 
your experience, which time does 
it take for a new drug to get clear­
ance from the clinical research of 
the Controller of Drugs?

Dr. C. V. Deliwala: That I will
know only when I find out a new 
product. These were old drugs for 
which we have taken out patents.

Shri R. p. Sinha: When you have 
got a pilot project in your institute, 
can you tell me if you have ever 
tried to find out what time it will 
take to develop this into a commer­
cial manufacturing stage? I mean the 
development of a known thing. I 
want your own Indian experience; 
not others*.

Dr. C. V. Dellwala: There are drugs 
and drugs. Some have got eight 
stages. If you want to develop a 
substance right from the basic ahemi- 
cal, it will take a long time. *

Shri R. P. Sinha: What is the
average time taken?

Dr. C» V. Dejiwala: It frill be sfcf 
months to one year. It all 4epeh4s 
upon the stages involved in tfe!e 
manufacture and the equipment re­
quired, etc.

Shri R. P. Sinha: You told us that 
the period must be five years. But 
there are several factors to be taken 
into account for bringing out a patent. 
If you do not have these under con* 
sideratiou, how cap you tell us i£ 
takes five to seven years? I caunof

understand it. You must give it front 
your own experience, we can ate* 
jtam  from others.

Mr. Chairman: Ha has no experi­
ence.

* Shri B. P. Siqha: The witnegs 
-been saying that the life of a new 
drug is hardly five to six years. Then 
why does he recommend a patent for 
Seven years. How can the public get 
the benefit if the life is only five 
years and when he says that fcha

• patent should last for seven years?

Dr. C. Y. Dellwala: I am giving
two more years leniently, so to
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i 1

Dr. H. I. Jhala: There is one state­
ment which I made, which I thought 
I should clarify properly. I said that 
six per cent was the expenditure in 
my institute. I will just read out 
what is the exact position.

“Even under liberal interpreta­
tion of research allowed by the 
internal revenue survey, research 
cost of 20 major drug companies 
represents only 6.4 per cent of 
the total sales dollar.”

That was the point in my mind. 
There was rather a confusion of the
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terms expenditure, output and out- 
turni So, I just wanted to clarify it.

Hr. Chairman: Thank you.

( The witnesses with withdrew)

(The Committee adjourned to meet 
again at 15.30 hours)

(The Committee re-assembled at 
15.30 Hours)

m . Mr. J. F. Monnet, Chambre Syndi­
cate Nationaledes Fabricants de Pro­
ducts Pharmaceutique, 88 Roe de la 
Faisanderie, Paris—16.

(The witness was called in and he 
took his seat)

Mr. Chairman: Mr. Monnet, what­
ever evidence you give will be printed 
tod distributed to our Members of 
Parliament. Even if you want any 
portion of your evidence to be confi­
dential, that will be printed and dis­
tributed to the Members of the Com­
mittee. We have received your 
memorandum and it has been circulat­
ed to all the members of the Com­
mittee. If you want to add anything 
or stress anything, please do so. 
Afterwards, over members will put 
some questions to you.

Mr. J. F. Monnet: Mr. Chairman
and Members of the Committee, be­
fore entering into my expose, will 
you permit me to thank you for hav­
ing accepted my request to come be­
fore you, which ifc a very great honour 
to my own person and which I consi­
der a homage to my country that has 
had so good and friendly relations 
with you in the past and which will 
certainly be reinforced in the future. 
I have been particularly sensible to 
the fact that you in this country have 
created this hearing, calling for for­
eigners in a matter which might have 
been considered by you as really a

national problem on which others 
should not have any say. It is the
privilege of great nations and the pri­
vilege of great democracies to be able 
to take such decisions. I have not 
seen any similar decision being taken 
in the world except in the USA back 
in 1945 when I was called at a hearing 
on their Bill for extension of priority 
rights for patents that had been laps­
ing during the war. In that case, 
foreign countries were directly in­
terested. Your decision in my opinion 
is the first of its kind and for this I 
pay my respect to you and to your 
Parliament.

Since all of you, members of this 
Assembly, have read my expose, I do 
not think it is necessary for me to 
read it again. It may be waste of 
time. However, I think some addi­
tional information, giving more details, 
might be of interest to you. In my 
first paragraph, I have mentioned that 
the patent system has as its first ob­
jective the industrialisation of the 
country where it exists. The advan­
tages and benefits derived from the 
ownership of patents are subsidiary to 
this principal objective. In, other 
words, to the inventor it is a lure to * 
bring into the country his skill and 
knowledge. Many authors on this 
subject have often, confused the pic­
ture by claiming that the patent is a 
monopoly granted to a certain indi­
vidual or a company. It has to be 
clarified in the beginning that it is a 
temporary monopoly, just a facility 
given to him to help the industriali­
sation and development and the for­
ward move of the country which 
grants him the patent. You have had 
the same idea, the same principles, 
when the patent law of 1911 was en­
acted, and it seems that you have ex­
perienced the same abuse from the 
patentees for which you are trying to 
find remedy. The same experience 
exists all the world over, and niy 
purpose in coming before you is to 
put at your disposal the experience of 
a man who lias lived forty years in 
the field of patents. I started my 
career in this field and I am still in
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it. I lived with it for these forty yemj 

. witnessing. several changes the legis­
lation has been subjected to in my 
country and also in other countries. I 

.think this experience may be useful 
at a time when you want to polish 
up your own rules in view of the 
welfare of your country and also for 
aligning your legislation with the 
great principles and rules which are 
adopted in other free and liberal 
countries.

I now come to the French law. You 
have seen from my paper that the 
French law dates back to 1844, a time 
when industry in general was not 
very broadly developed, with our 
chemical world in complete infancy 
and pharmaceuticals practically non­
existent • Therefore, you are not sur­

-prised that the French legislator did 
not provide in 'those days any special 
measures for chemicals to be put on 
the same category as any other indus­
trial product. For pharmaceuticals, 
since at that time there was no ques­
tion of synthesis of such products 
but there were only the products ex­
tracted from natural sources like 
‘opium etc., they decided that on those 
products there was no 1 question of 
granting a patent which might act as 
a monopoly force and, secondly, as a 
way for some unscrupulous fellows to 
claim that with their paten*‘ they had 
some kind of a guarantee that their 
product is good and then make the 
patients and the public believe like 
that

. I do not want to add anything to 
■what I have written about chemicals. 
As you have seen, since in other 
neighbouring countries like Germany 
they were reluctant to grant patents 
covering the products by themselves 
and had accepted patents only fon the 
processes to manufacture them, many 
authors in France said that we were 
in an uncompetitive position, with the 
Germans because when an invention 
is made in our country of a new 
chemical a monopoly is created and 
nobody else can enter into the manu­
facture of such products while in

Germany the reverse is true. I may 
say that for a while this could find 
some support, and in respect o f cer­
tain dyestufts there was at that time 
a patent called the “verguin patent” 
covering dyestuffs unknown before, 
and since in Germany and Switzer­
land no patents could caver the same 
product, imitations were made in 
those countries which were not allow­
ed to other manufacturers in France. 
This is the only example that might 
be quoted, but it has been certainly 
vei*y broadly discussed in lawyers' 
circles and industrial circles.

Since then the chemical science hae * 
developed very largely and with the 
years it has been found that processes 
for the manufacture of a product could 
be devised besides those described i»  
the patents without difficulty in using 
the skill of a chemist coming from the 
university, and .in  all the countries * 
where patent is limited to the pro­
cesses they have tried to find ways t# 
apply the Average of their patent 
more (broadly than the processes whicfc 
are actually described in It. I am 
sure that any German you may 
have had appearing here has told you 
all this story. .

Therefore, in France, seeing this 
development in the countries of pro­
cess protection, if I may call it this 
way, we finally decided that our law 
was not that bad, and the result has 
been that chemical industry in France 
has really tried with very big success 
in many cases under our system with 
the environment of this development 
of chemical science. I may add that 
in the final draft for the European 
Commumty which is going to apply 
to the six countries of the European 
Community, there is no longer any 
exception for the chemical products, 
3nd this is actually accepted by ail 
the countries of the European Commu­
nity except, I must say, the Italians, 
which have made some reserves re­
garding chemicals for pharmaceutical 
uses but these reserves are limited 
a period of adaptation which has beea
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estimated s* far by the Italians them­
selves to In i yesurs maxfenum.

Now I come to pharmaceuticals. I 
have given you a broad outline of the 
development of our legislation in this 
field. May be, I should add to it some 
legislation; which was nut exactly 
within the subject but which might 
be of interest to you. There was a 
legislation which was issued in 1953 
relating to compulsory licence of pro* 
eess patents for manufacturing phar­
maceuticals. At that tiihe, because of 
Ihe pressure of the sentimental or 
emotional side in certain medical cir- 
eles, instead of the mere application 
of ttie patents and compulsory licence 
after three years under the Interna­
tional Convention in a case whete the 
patentee had not used his patent in 
Ihe country, the French Government 
thought it proper to create for the 
pharmaceuticals a special system 
whereby comferalsory licence would be 
open to claimants before the expira­
tion of the three year period. So, it 
wfes done because of the worries of 
the medical profession. They say 
that these three years might be too 
long and it would be too bad that be­
cause of this limit of three years and 
because the patentee himself does not 
work his process and does not market 
the product, the people could not 
have the treatment they are entitled 
to. So that, this compulsory licence 
was instituted. The result has been 
very revealing on the side of the 
authorities for one reason. Since 1953 
the development of this industry has 
been very remarkable. After the pro­
duct has been invented, it takes a long 
time before you can market it and put 
it at the disposal of the population. 
The reason is that new products manu­
factured by synthesis are more and 
more potent. It is one of the grounds 
for their patentability that they should 
be an improvement on the past. Their 
potency is very often paid for by 
some toxicological effects which have 
to be very carefully studied and avoid­
ed. Since 1953 it is very seldom in 
my country— it has never happened 
in other countries that a product

should be* tested, studied, controlled 
and put on the market before these 
three years after the patent was issu­
ed. Therefore, this delay of three 
years, even if you cancel it, makes no 
difference practically for the pharma­
ceutical industry.

This legislation of* 1953 has one par­
ticularity. It created conditions for 
the granting of compulsory licence. 
The compulsory licence was not open 
to anybody and for any ground. The 
conditions that were put by the legis­
lation were that compulsory licence 
should be granted only if the patentee 
himself or his associate or licensee 
has not put on the market the pro­
duct In sufficient quantities for the 
need of the population or if the prices 
were exceedingly high. Because of 
this legislation, it was in the interests 
of the industry to make the product 
in large quantities and put . on the 
market only the best quality*

The question of price was raised 
only in one instance, namely, the case 
of Vitamin B-12. May I tell you tftat 
story, as there is nothing secret in it? 
Vitamin B-12‘ Was made in France by 
my company under a licence from 
Merck and Company of USA, who 
were the patentees, and we were put­
ting it on the market When another 
company in France claimed thbt our 
prices were too high. A j a matter ol 
fact, our price was the same as the 
price in USA and other countries of 
the world. But this party claimed 
that our prices were too high and 
they requested for a compulsory 
licence. Meanwhile, they started pro­
duction. Unfortunately, l>ecause it 
was the Beginning, very big invest­
ments were to be made.

Shri R. P. Sinha: What was the 
price of Vitamin B-12?

Mr. J. F. Monnet: The price at that 
tfme was 90,000 old francs a gram. In 
the United States also it was the same 
price. This third party put it on the 
market at the same price as ours. 
Therefore, the Commission, which was
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in charge of granting the compulsory 
licence, said, “If you cannot prove
that the actual user of the process 
makes an exaggerated profit by sell­
ing yourself at much lower prices, 
your case means noffilhg” and the 
licence was not granted.

Since then I may tell you that the 
prices of vitamin B-12 have come 
down very seriously. The price now 
is about 40 US dollars a grain, that is, 
200 francs. You, gentlemen* might be 
surprised by such prices and such 
differences but the explanation is 
simple. Every time we have a new pro­
duct Coming from our resear dies, 
these researches as you may imagine 
are very expensive and apply not only 
to the products which are found suc­
cessful but also products which we are 
obliged to discard for one reason or 
another. We have to amortise those 
expenses and we have also to invest 
in the facilities for manufacturing the 
new product.

When speaking of vitamin B-12 or 
any product obtained by a fermenta­
tion  ̂ the investments are very, very 
big indeed because the yield of the 
production is very small. To give you 
an example, in the preparation of * 
vitamin B-12 by fermenting big fer- 
mantor the fermentations last for 
about four or five days and at the end. 
of fermentation the extraction of vita­
min B-12, which k  a very long and 
complicated procedure, gives about . 
600 grammes out of 80,000 litres. That 
is what makes the price so high. After 
some years when the process is deve­
loped, when we have been able to 
put together several of these proces­
ses, improved the extraction of the 
product and amortised the expenses, 
we are able to lower the price and 
sometimes considerably. We indus­
trialists have, as much as you states­
men, the care of the public health be­
cause itTcomes within our business and 
it is also a duty we feel very deeply.
So, when we can lower our prices, we 
do it. You have probably seen that 
in this country, like in other coun­

tries, the products which are not ua- 
der patents have their prices stable or 
even increasing with time while for 
all the patented products the prices, 
have always decreased since their 
first entry into the market. This is 
a diversion for which I apologise but,
I think, this example was of some in­
terest to you.

Shri R. P. Sinha: How many old
francs were equivalent to a dollar?

Mr. J. F. Monnet: 500 to the dollar 
in those days; but, since then, please 
do not forget that there has been m 
devaluation in France and the dollar 
representation is not quite accurate. 
However, it gives you an order of 
magnitude.

I have nothing special to add to the 
general principles of the invention i*  
the field of pharmaceuticals. You 
have heard probably all the people 
who have come before you, giving 
you the general gist of it. The inven­
tion of the pharmaceutical product is 
more in the product itself than in the 
process being the application of known 
methods within the scientific field of 
chemistry.

Now I come to the remedies you 
thought of and the fear of abuse from 
the patentees of their dominant posi­
tion. In France, we had this law of 
1953 which has not been worked out.
In 1960 a new law was enacted cover­
ing the products themselves. You 
might be surprised that France, start­
ing fron) a state where no protection 
was granted in the field of pharmaceu-' 
ticals,. passing through a phase where 
the processes only for their manufac­
ture were patented, finally in 1900 
decided to cover the products them­
selves. For this, I think, the best 
information I might give you ig the 
translation of some parts of the Ex­
pose' des Motifs, what you call in 
your book relating to the Bill, the
Statement of Objects and Reasons. *
The title of the law is called. The Re­
formation of the Regime of the
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Manufacture of Pharmaceuticals—I
translate it very bluntly.

' This reformation has tor essential 
purpose a solution to two big prob­
lems. One is the protection of public 
health; how to avoid the marketing 
of pharmaceuticals not sufficiently 
studied out and, therefore, dangerous 
for the population. The other is of 
an economical and financial nature, 
the number of specialities and the 
protection of the inventor.

The solution of the first problem if 
found in the official control of the 
manufacturing techniques and of the 
raw materials and the final4 products 
before authorisation for sale. For 
what concerns the second problem, the 
solution is the creation of a special 
patent. This solution gives the an­
swer to two pre-occupations. The first 
one is encouraging scientific research 
by giving the inventor a guarantee 
that he shall not be deprived of his 
invention. The second one is hinder­
ing the multiplication of specialities 
which is justly complained of in 
France by medical doctors, pharma­
cists and social security offices.” If I 
may emphasize on this, in 1900, there 
was a proliferation of specialities un­
der different trade marks and names 
containing the same active product. 
Medical doctors, pharmacists and social 
security offices complained of that 
situation because it was confusing. No 
medical doctor knew which of them to 
prescribe. Pharmacists had to keep 
very huge stocks unnecessarily since 
the same products were produced a 
hundred times. Social security offices 
were completely confused whether 
they should select this one or the 
other one or all of them or part of 
them. It was a complete mess. The 
decision of the legislators is well- 
justified in that sense.

‘The patent system is the only 
means by which the inventor is suffi­
ciently protected for the reward of 
research and it also prevents the un­
necessary multiplication of identical 
products” . I think I have given the

gist of the French law and the reft* 
sons why it was enacted

I am not going nor want to enter in­
to several measures that you hare 
provided in the Bill of 1965 for avoid­
ing abuses of monopoly. But I may 
tell you that our experience has been 
really a long-range one on a great 
number of products and this experience 
has shown that in consequence 
of the mere threat of compul­
sory licensing which is refused, as I 
told you, on these conditions, namely, 
no delay in marketing, sufficient quan­
tity in the market, good quality of 
the product and reasonable prices—  
these conditions being followed 
by all the inventors there has not 
been brought any action before the 
courts. No necessity has been 
shown of increasing the hurdles for the 
inventor, for it is also one of the pur­
poses of the law, to put more and 
more new products at the disposal of 
the population.

Thank you, Mr. Chairman, that Ii 
all I have to say.

Dr. C. B. Singh: Mr. Monnet, you 
have just mentioned about the 
European Common Market and yom 
have further mentioned that in Italy, 
while agreeing to the patent system, 
they have put in a period of 10 years. 
May we know why in Italy, Where 
there was no patent in the drugs in­
dustry before, they have agreed to 
put in 10 years period before they 
completely come under your rules and 
regulations which you are making for 
the European Common Market?

Mr. J. F. Monnet: To answer this, I 
think, an Italian would be in a better 
position than myself. I am not am 
Italian and I have no contacts with 
the. Italian legislators but from what 
I hear either on the side of indus­
trialists or on the side of the people 
close to the Government In Italy, I 
imagine {his delay was for adjusting 
progressively to the ideas in their
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where complete fflflsdkrtft tbWftftfla J£t>- 
tection has been practised, to take 
very strict measures which pass 
from one end to the other, it is 
Very probable that the patent autho­
rities have requested for thi* deiay. I 
fcriow and probably you may have 
heard ft from the Italian representa­
tives who appeared before this hon. 
Committee that the drugs industry in 
Italy feseiit tbe feet that they cannot 
Have any protection and have been 
clkinilrig ior the establishment of 
patents in Ibis field. A  draft fell 
has been brought before the Italian 
Parliament several times iot at least 
15 years to establish patents iii tie  
fteld. But this project has unfortu>- 
nately failed because the Govern­
ment wfent but bf powei*; the new 
Govemui&it came and h&d to take 
care of more urgent legislation arid 
tbis is what has delayed Measures ih 
ftalay sb far. For the future thfcjr 
probatty feel— not in the industrial 
circles nor in the scientific drcles, 
but in the general administration 
circles— that a sort of progressive 
measure should be taken to be in 
complete alignment with othefr 
countries. They, as I told you already 
have fixed up to ten years. ITiis 
request is already two years’ old, 
Which means 8 years are left from 
iV>w.

Dr. C. B. SlAfik; From your experi­
ence in France, you have laid a stress 

' on patenting .products rather than 
processes. But we, in our Ball, have 
got slightly different ideas; we have, 
more 6r less, laid stress on processes 
rather than on products. With your 
long experience in this branch and in 
the modern study of chemistry, would 
you please tell us this: if, in our Bill 
we include process-cumrproduct for 
patent, would that be an improve­
ment? •

tifr. 1, If. Monnet: You are free to
legislate What, you thiiik, is your best 
interest, lily feeling is that by having 
process patent Excluding the product, 
you Will probably have the same em- 
bartassxnent as we ^ad in Fftnae at.

ttie wash tniy fr & w m  
patented, #mb*r*aWini*nto l l i
sometimes injustices are as follows: —

In a process patent system, it is 
practically impossible that every pos­
sible process could be drawn and 
described in the same patent. Methods 
m chemistry are improving more and 
more at* an accelerated pace and there 
is nobody who can say, “well, there 
is no other method for the mazwlae- 
ture of the product of my invention 
and I feel safe”. Therefore, what hap­
pens? Suppose an inventor of the 
product is a scientist in a University 
of yours or a scientist in another 
.country. Ite will get the patent to 
cover the process he has invented, 
^hen the patented product of the man 
who has had the genius, the idea of 
the product, who has tested it on ani­
mals, who has checked the value of it 
will come out. Then what will the 
competitors do? What will the in­
dustrialists do? According to their 
staff in chemistry, they will say, “look 
there is a Researcher who has invent­
ed a process for a wonderful product* 
but look what protection he is claim­
ing. It is limited to that process. You 
fellows in the research division should 
take interest in devising other methods 
and other processes to make it.” And 
these people will find processes within 
three months Or six months and then 
the industrialists will apply for patents 
to cover their own processes. tVJhen 
the scientist, the man who has brains 
will go to an industrialist— because 
he himself is not an industrialist or 
has no means to set up an industry 
ior exploiting that process— to grant a 
licence or to sell his invention, this 
industrialist will tell him, ,4my deair 
Sir, you have covered the process and 
I have to start in competition with 
the other industrialists who have their 
own processes; I cannot pay much for 
your patent.” And the inventor will 
really be stolen of his invention.

D*. € . B. Singh: In our Patent Bill 
we have, more or less left the appeal 
fbr kny d&pute, from the Controller 
of Patent Rightfe, to the Government
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•a d  we ln v«  done this lor • tfedal 
ration. Our experience* has bean thal* 
• a  flimsy grounds, court proceedings 
have been going on and bases have 
been delayed for 10 or 15  years. What 
do you thiak about this?

Ntfr. J. F. Mdftttet: M y knswer, ac- 
4»rding to ftty own experience, is thii. 
We, in France, have always a tenden­
cy— in the political circles as well aft 
6t!hterwise—to stibmit ahy dispute oh 
whatever cause to the normal tribu­
nals and courts because according to 
thfe procedure defence Is assured }hfe 
sattie conditions as the prosecUtioh 
ehd a feir treatment is given in the 
tfdu rts.

I understand your objection— I
would not say our courts give deci­
sions rapidly unfortunately, we al­
ways complain about the slowness of 
our courts* disposal— the delay in dis­
posal of cases by courts. >In France we 

v have a special procedure—I would ftot 
apeak of any other country becaiise I 
am not a lawyeT— I 0m an indus­
trialist— I know some problems not in 
sufflcieht details but I know how 
things happen in France. It is possible 
in France to claim, to ask from the 
Judge, in case where the interest of 
the parties or one of the parties is 
strongly at stake within a short de­
lay, for a direct procedure which we 
call appeal at a fixed date. Then the 
court agrees to decide on that fixed 
date which , is made up between the 
President of the Court and the parties 
or their Representatives. That is how 
we solve thi* problem.

You will tell me that this is not a 
complete solution because there is al­
ways in France a recourse to the 
Supreme Court and therefore, the in­
fringer has still a chance to take be­
fore the Supreme Court. I may tell 
you that a n  industrialist or a second 
inventor careful of his company’s and 
of his money, if he has an action 
against the patentee and even if he 
ha* a just case for taking recourse to 
the Supreme Court against ah adverse 
decision, a f this stage puts a sever*

brake oh his aetivitie* for if *th* 
change* wa that hi* rtftotifse to thfc 
Supreme Court Win d «ay  the fe d s !**  
h*» wttl have to pay increased money 
for the operations he fe still conduc­
ting if he lose*.

Dr. C. B. Singh: In your ftieiftdr*h-
dum you have mentioned:

• “From the standpoint of eco­
nomics, it might have been feared 
that the exclusivity thus granted 
to the first inventor of a pharma­
ceutical would lead to abuses, 
aaainly to prices of phanttacfeutU 
cals at unreasonable and mtole- • 
rable heights”.

In this country the record is there 
that our prices differ from ’ inter­
national prices; the prices are put up 
rather high by these patent holders. 
Under these circumstances when such 
abuses take place what will you sug­
gest? We have got this compulsory 
licensing system. What will you sug­
gest in your oWfc way?

Mr. Chatman: He has said that he 
has ao comments to make on ’  this 
point. *

Dr. C. B. Singh: I would like his
opinion on that.

Mr. J. F. Monnet: You know our 
case. I may say just as I remember 
that my company or the subsidiary of 
my company who has firms in this 
country is not touched by your objec­
tion which shows that I do not hava 
any experience of that.

Mr. Chairman: By and large do 
you agree with the provisions that we 
have made in order to present such 
abuses? *

Mr. J. F. Monnet: Oh, Yes, Some 
remedy should be made for the abuses 
and you know ag I told you, we do 
not have any absuses in France be­
cause in our law we have provided 
for this, especially in the case of ex­
cessive prices which is exactly what 
you are referring to right now. Ia



526:
our law of 1960 it is said that a com­
pulsory licence should be granted im­
mediately if the patentee abuses his 
monopoly through excessive prices. 
What is an excessive price ,is a diffi­
cult point to decide and this some­
tim es may create confusion. I can give 
you an example.

Dr. C. B. Singh: You have mentipn- 
ed Vit. B12. The initial price of 
Vit. B12 was Rs. 2000 per gram and 
now the price has gone down and it 
is Rs. 40 per gram. *

Mr. J. F. Monnet Yes, it has drop­
ped substantially. Why? T h e reason 
is: When we start with a product we 
do not have the techniques to produce 
it. in large quantities by simple pro­
cesses. We have to put up very big 
installations for a yeild which is 
practically nothing. I told you that 
for getting 500 grammes we required
80,000 litres of raw material, and this 
amount we got after trying many 
different processes. Naturally, at the 
beginning the cost price is really high. 
As we go on improving the processes 
and as the yields increase due to re­
searches and further trials, the price 
comes down. I was giving you the 
experience of V it.‘ B12 and you con­
firm it with your figures.

I may recall the penicillin story and 
I must add that penicillin was not 
under any patent. It was a free 
product. I remember, in 1945 when 
Penicillin came to our country it was 
not a pure product; and for a small 
bottle we had to pay two or three 
dollars. Everybody sold it at this 
price. There was even competition 
in this field. So penicillin started at 
this price. Then improvements were 
made and now you get a crystalline 
product which is pure. The prices 
are completely down.

Dr. C. B, Singh: Having in view
experience of that type, what is the 
remedy for that?

Mr. J. F. Monnet! The remedy comes 
naturally by tht fact that the phar­
maceutical industry is obliged by their

own sense of public health. They 
have to take care of that Also there 
is the need of increasing their pro­
duction. It is natural in any indus­
try. When you produce in low quan­
tities, you are never satisfied you 
should be able to produce in larger 
quantities and the common people 
should be able to purchase because 
there is no purpose in producing big 
quantities and find that only about 
200 people are able to purchase the 
product. Then there is a natural ten­
dency to lower prices. The prices of 
patented products have come down 
in hiany countries. For the other 
products the problem is different. 
And now, about your contention, 
there are some industrialists who, 
instead of yeilding to this natural 
trend of lowering the prices when 
th ey  improve their processes, main­
tain their prices high. I agree with 
you. A remedy should be found.

Dr. C. B. Singh: Our experience /  
has been that the prices of patented 
drugs have gradually been going 
down. What is the state of prices of 
pharmaceutical products which are 
not patented? I want you to compart 
the two sets of figures.

Mr. J. F. Monnet: Well, it is diffi­
cult to compare because by nature 
a patented product is new and it is 
not only new, but it has to be supe­
rior to the old ones; otherwise it 
would not sell. Therefore if you 
compare a new product to the old one 
either it is better than the old one or 
it would not sell, and in that case the 
patent itself should not have been 
granted at all.

Shri A. T. Sarma; What is the time
prescribed for patent protection ia 
France?

Mr. J. F. Monnet: It is 20 years
from the date of application and this 
delay is exactly the same for the 
special patents for medical products.
I know that you have a feeling that 
in the field of pharmaceuticals, this 
delay may seem too long. Maybe If



527

I  had been 20 years younger or rather 
if we were 20 years before this year, 
I might have granted some merit in 
this. But. now I am positive that the 
delay for pharmaceutical products has 
no reason to be shorter than that for 
other products for the simple reason 
that here, more controls are necessary 
for an invented product to be put on 
the market. When I speak of controls 
I speak of experimentation in biology, 
in physiologoy and clinical experi­
ments. And you‘ know how anxious 
are the health organisations in all 
countries— in the United States, in 
France, etc.— to be sure that phar­
maceuticals do not have any tonic 
effects or side effects which might im­
pair public health.

Shri R. P. Sinha: I would like to 
seek one clarification from the learn­
ed witness. He was talking about
Vitamin B-12. You have said
that the price of Vitamin B-12 drop­
per from 90,000 Francs to 40 dollars. 
You have explained the reasons also. 
I would like whether the price drop­
ped down to the level they dropped 
as a result of the endeavour of your 
company or at that time the prices 
dropped because there were more
than one manufacturers manufactur­
ing the product under compulsory
licence system.

Mr. J. F. Monnet: I do not think 
competition played any substantial 
role in this. Maybe there has been 
some but not initially anyhow. The 
fact is that, as I told you, at the begin­
ning protection comes really when 
there is difficulty, but since, the pro­
cesses have been very very substan­
tially improved and with these impro- 
vementc and with the desire to 
sell as much as possible of the pro­
duct, the manufacture has been in­
creased in quantities with better yields 
and then iSie prices have come down. 
You suggest a sort of competition. 
There is, in fact, some competition. I 
will tell you what I feel about it. That

Patented products are put under some 
kind of monopoly. These monopolies 
are local. For instance in Vitamin 
B-12, the Mereck & Company were 
the patent owners for its manufacture 
in the U.S.A. We are the licencee in 
France. They have got a licencee i*  
England; another in Germany and an­
other in Holland and all of them 
follow their own policies of lowering 
the prices when there are improve­
ments. Sometimes it happened that 
Vitamin B-12 was cheaper in the Unit­
ed States than in France and 6 months 
later we ourselves were able to make 
it at a lower price. There was no 
actual local competition, of course.

Shri R. P. Sinha: I would like te 
understand at what point of time, the 
Government of France thought it in 
the larger interest of the country te 
grant licence. I would like to know 
from you at what stage, how many 
years after the product was introduced.

Mr. Chairman: He has said 1960.

Shri R. P. Sinha: In 1960, Vitamin 
B-12 was introduced, am I correct?

Mr. J. F. Monnet: Vitamin B -li  
went on the market earlier than thi*. 
Our patent law on pharmaceuticals 
dates back to 1960.

Shri R. P. Sinha: When was the 
compulsory licence for its production 
granted in France to other manufac­
turers?

Mr. J. F. Monnet: That was earlier 
than that. As I explained to you at 
the beginning of my speech, which 
covered what was not mentioned in 
my note, there was no basic change 
in the law itself. At this time we had 
the process patent only. Then legis­
lation of 1953 simply created compul­
sory licences for these patents. There­
fore the Action on Vit. B-12 was 
not based on a product patent but oa 
a patent covering the proce« for its 
manufacture.



Shri R. P. Sinha: It is not very
tfteOr. t would like to understand 
this. ¥bur Company, as far as I' 
understand, was the holder of patent 
tar the manufacture of Vitamin B-12. 
They started this manufacture in 
France. Am 1 correct, whatever may 
be the year? After how many ye an, 
Compulsory licence for the manufac­
ture of Vitamin B-12, after y^u 
atfcrted the manufacture, was granted 
to some other company?

Mr. 1. F. Monnet: It was not granted. 
It was even refused. Anyhow the 
Action was started about 2 /3  year* 
after we went on the market.

Shri V. M. Chordia: German chemi­
cal industry is more advanced than 
the French chemical industry. I think 
so. Do you agreg?

Mr. J. F. Mtonnet: I cannot agree. 
Excuse me, Sir, Just one word I re­
quest, Sir, it may be off the record.

Mr. Chairman: Yes. It will be off 
the record. f

Shri V. M. Chordia: The second 
question is how much royalty you pay 
out and how much royalty you get?

Mr. J. F. Monnet: Thi9 is another 
confidential question. I am sorry, Sir, 
I request that this should also be off 
the record.

Shri V. M. Chordia: How much
royalty you pay out and how much 
royalty you get?

Mr. J. F. Monnet: Well this is an­
other confidential question. I aan 
sorry to request Mr. Chairman thaft 
this should be off the record.

Shtl V. M. Chordia: I want to know 
dt France as a whole and not parti­
cular of your Company.

Mr. J. F. Monnet: I have not seen 
any statistics of the breakdown of the 
licences granted and received in any 
particular field, especially in the field 
of pharmaceuticals and, there I am

oat in a positron to give you aft) 
answer. *

Ifafl R. F. Sinha: I* it possible for 
the witness to give a broad figure of 
the royalties paid cut of France and 
received inside France. I am talking 
not only of pharmaceuticals but of all 
the patented products.

Mr. J. F. Monnet: I can give you a 
broad answer. It pays 600 million 
trances and it receives between 300 
and 400 million francs. I have soma 
remark to make on that because there 
has been very much publicity recent­
ly in several countries relating to this 
and the general consensus is that ex­
cept for Switzerland all the important 
countries pay much more in royalties 
than they collect. Germany is one of 
them and France too. Some conclu­
sions have been drawn, especially by 
lawyers etc., that this was a very 
dangerous situation. I think it is an 
exaggerated statement because the 
majority of licences are granted in 
countries where we do not work out 
our own inventions. For instance, 
when Rhone-Poulenc works out in­
ventions in England May and Baker 
pays very nominal royalties. The eco­
nomic balance is made by paying us 
dividends and profits. These dividends 
do not figure up in the statistics. The 
same applies in all the other countries 
and, therefore, these figures which 
might lead you to conclude that we 
are going to a catastrophe, I think, 
exaggerate the facts.

Shri B. K. Das: When there is any 
invention for which patent is taken in 
the pharmaceutical industry in your > 
country does it pay to the scientist 
something extra over and above his 
salary.

Mr. J. t .  Monnet: This is a very 
good question to me because there is 
in the origin of the inventions very 
many possibilities. In an organised 
research, that is, in our laboratories 
where we are organised—I will give 
you a general sketch this way—there 
are the chemists; there are the 
physiologists who are trained to test 
the chemical products; there are the 
mfedical doctors who take care of th*



clinical tests. Now these people have 
meetings and for one reason or other 
the suggestion may come from on© or 
ether. £ )

Mr. Chairman: The question, is very 
titnple, i.e. do you pay anything addi­
tional to the scientist?

Mr. J. F. Monnet: But, Sir, I have 
to explain how the origin comes and 
then I will tell you how we pay.

Mr. Chairman: You distribute tbe 
favours to all sections, i.e.. the man 
who experiments, the man who makes 
the tests, etc.

Mr. J. F. Monnet: Yes, Sir, the man 
in the chemical laboratory, sometimes 
there are many of them, the man in 
the testing laboratory, etc.

Mr. Chairman: What is the share
the scientist who has invented?

Mr. J. F. Monnet: The case of the
scientist is different because when an 
invention comes from an outside 
scientist, which we have too, he is not 
within a collective organisation, he 
himself has got the idea of the product 
to make. Either we purchase his 
invention or pay the royalty. •

Mr. Chairman: Is he paid by agree* 
ment?

Mr. I . F. Monnet: Yes.

Shri Kashi Ram Gupta: From your 
statement I conclude that the funda­
mental and basic research is also 
undertaken by the pharmaceutical in­
dustry in joint companies, and not 
separately by the Government Depart­
ments. Is it so?

Mr. J. F. Mennet: Yes. However, 
there is no difference between funda­
mental research and applied research. 
We are obliged to conduct both, and 
in the field of chemistry for instance, 
in the field of plastics, we have pure 
scientists in our own organizations. 
They derive general principles which

m w  or may not apply which is really 
baaio w ftw h . I may tell you, we have 
M laboratory devote* to atomic re* 
searoh which is conducting what you 
may call basic research.

Mr. Chairman: Are there no patents
attached to them? .

Mr. J* F. Mennet: No.^There la
no practical basis. You ™  nnot say 
that anybody who will apply a parti­
cular formula will pay five cents or 
one dollar. That is impossible. Our 
theory in France is that scientific work 
is to be paid for itself, without consi­
deration to the results. This research 
i? on theories. It is subsidised also by 
Government in some cases. Very often 
you have probably heard that Ger­
many is subsidising some Scientific 
laboratories. W e do too.

Shri Kashi Ram Gupta: What ia 
the general percentage of sales value 
that is spent on research in the 
pharmaceutical industry?

Mr. t . F. Monnet: By us it is 10 per
cent of all the turnover.

Shri Kashi Ram Gupta: In Hm
French Act, are there some clausee 
for having licences?

Mr. J. F. Monnet: We have not
anything like that. Compulsory licences 
achieve the object they are meant for. 
Royalties are negotiable. There ia 
nothing like fixed royalties. It de­
pends upon the case.

Shri Kashi Ram Gupta:’ These days 
generally it is said that an invention 
goes out of use within ten years. Is 
it a fact?

Mr. J. F Monnet: That’s right. Ten 
years is an average a good-figur*. 
However, I must confess that 10 years 
ago, this figure would have been 
slightly exaggerated. You have heard 
of the German product which ha* 
created monsters. This is the first 
time in the history of pharmaceuticals 
that a pharmaceutical ha» creaWl
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monsters. Since then, every new 
pharmaceutical that is invented or dis­
covered needs to be tested from this 
angle, before being put on the market, 
which was not the case before. I can 
quote many other instances of that 
Mature.

Shri Kashi Ram Gupta: I think you 
must hav^seen the model law by the 
BIRPI. M  page 49, the model law 
states in the commentary that there 
can be patents for ten years from the 
date of the sealing of the patent. Are 
you in agreement with such classes 
these days?

Mr. J. F. Monnet: I do not agree
now or the reason which I have 
already given.

Coming to the BIHPT model law or 
project, as other witnesses who have 
appeared before you must have told 
you, jt is not a law by itself. It is a 
compendium of clauses which are 
offered to the several States inter­
ested in establishing a law on patents, 
with different types of clauses which 
they may or may not adopt. Some 
clauses may respond more than others 
to one’s objectives. But the total 
restrictions which are enacted in the 
model law are not presented as a sort 
of a comprehensive system. In other 
words, the model law gives you some 
clauses which may meet certain ob­
jectives. For instance, take the ques­
tion of the prevention of the abuse 
of monopoly by the patentee. They 
say in the model law that at the time 
of granting the patent, you may make 
provision for the grant of compulsory 
licences either generally or by limiting 
it to certain specific cases.

Shri Kashi Earn Gupta: This model 
law is for developing countries.

Mr. I. F. Monnet: I know; that is 
why I say that I completely aigree to 
that law in this sense that each coun­
try, according to its state of develop­
ment, may feel interested in this pro­
vision or that one.

Suppose you tell me *We Indians are 
not interested at all in the pharmaceu­
tical industry, we have other things to 
care for; our agriculture is much more 
important. We do not care very much 
whether people die of malaria or this 
or that disease; what we care for is 
the production of wheat, rice and—I 
do not know— what else. In between, 
we want to import pharmaceuticals 
also; and we want to import them 
without having any research of our 
own, without having any research 
work done here; we shall pay what 
we can, but we are not interested in 
having a pharmaceutical industry*, 
then I would tell you 4Do not make 
any patent law for pharmaceuticals'. 
But if you have an idea that some of 
your scientists might be interested in 
having protection for their inventions, 
if you have any idea that in your 
country it would be sound to create a 
solid and self-sufficient pharmaceu­
tical industry, then I would tell you 
to enact a law to protect those inven­
tions, and to create an atmosphere 
which would aPPefil to the inventors 
to come and invest in the pharmaceu­
tical industry in your country, but I 
would say at the same time that you 
should not put too many hurdles in 
the way.

Shri Kashi Ram Gupta: Are the
pharmaceuticals produced in France 
consumed in the country to a greater 
extent than they are exported? Or are 
the exports more than the consump­
tion in the home-country?

Mr. J. F. Monnet: If you mean the 
products of our manufacture in my 
country or in my factory, I may tell 
you that we export about 40 per cent 
of our production. If you mean the pro­
duction by our licensees or other asso­
ciates, then the figures are completely 
different, of course. Take, for ins­
tance, largactil which is the first tran­
quilliser that we have invented. This 
is sold in the USA ten times more 
than in France.

Shri Kashi Ram Gupta: Are there 
American patent-holders in your coun­
try, and if so, are they doing some re­
search in your country?
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Hr. J. F. Monnet: I was referring to 

a product of our invention on which 
we have patents in the USA, and 
which we have licensed over, there. In 
France, the reverse is true; there are 
plenty of patents belonging to the 
American patentees, which are ex­
ploited in France either under a 
licence from the patent-owner or 
through a subsidiary of the American 
company.

Shri Kashi Earn Gupta: Have you 
fot some patents in India?

Mr. J. F. Monnet: We have tried, 
but as you know, for the last five or 
six or seven or eight years, you have 
not been issuing any. patents on phar­
maceuticals, and therefore, we did not 
have to make any application for pa­
tents. But we are certainly interested 
in having patents and working them 
in this country either through our sub­
sidiary or through licences.

But there is one point that I would 
like to raise at this time. In com­
panies where there is a big research 
centre, very often, we make a selec­
tion out of the products that we in­
vented and this selection is based on 
our estimation of the value of the best 
product that we could market. This 
selection is necessary for one reason 
only, but it is a good reason and it is

that when you are in this business, it 
is not possible to promote in trade 
more than one or two new products 
each year; promoting the rest is more 
or less a fallacy. If each year you 
gave the commercial people twenty or 
thirty new products to market, they 
would not be able to do it. Therefore, 
we are obliged to select from our in­
ventions. Among the products that 
we discard surely, there will be some 
which might be marketable by other 
companies which may not have the 
same selection as we have. As a 

x matter of fact, we do not market all 
our inventions, and we do grant 
licences to other pharmaceutical 
houses in France for the products we 
have discarded for reasons which were 
no{ to°  serious. When we cannot 
market a product competing with 
others in our trade we go into compe­
tition by granting a licence to another 
pharmaceutical company.

Mr. Chairman: Thank you very
much.

Mr. J. F. Monnet: I thank you and 
your associates here who have been 
listening to me patiently and who 
have made it possible for me, with my 
poor English, to give my evidence.

(The witness then withdrew).

(The Committee then adjourned).
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(The witness was called in and he 
fo'dfe his Sedt).

Hfr. Chairman: Dr. Govindachari,
we are sorry we had to keep you 
waiting because we had to get the 
quorum. Whatever evidence you give 
wii} be printed, published and laid 
on the Table of the House. Even if 
you want something to be confiden­
tial, that also will be circulated to 
the members of the committee. We 
have received your memorandum. It

lias beej* circulated to all tl ê mem­
bers. R  you^wanV to make any new 
points or'to emphasise any particular 
point, you may do so. Afterwards* 
memfrer? will put you questions.

Dr. T. R. Govindachari: Let me 
first of all fhaiik the members of this 
committee for giving me an oppor­
tunity to present my views person­
ally before them. I am the Director 
of the CIBA Research Centre, Bom­
bay, set up 3 years ago to carry out 
research on pharmaceuticals and 
dyestufPS.

I would like to ask three questions 
and answer them myself. Firstly, are

•Their Evidence was read together. 
807(B) LS—4. i
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patents essential at all in the phar­
maceutical field? My view is they are 
absolutely essential. Secondly, is the 
period of 10 years suggested adequate 
or not? I feel it is absolutely inade­
quate.

The third question is whether pro­
cess patent should be granted or pro­
duct patent I feel that product pa­
tents are absolutely essential and
process patents, in my opinion, are 
not adequate.

Let me explain these three points. 
First of all, talking from personal 
experience as the Director of the first 
laboratory for research set up by 
private industry in India—this was 
set up in 1963— I may say that we 
started operating on 1st January, 
1963 though our laboratory was de­
clared open by the late Prime Min­
ister on 21st March 1963, with an 
investment of Rs. 3 crores and our 
annual recurring expenditure has
been of the order of Rs. 50 lakhs. 
During the last three years we have 
made about 4000 new substances 
which have been tested—biological 
activity. We have filed nearly 20 
patents. Of the 4000 substances which 

/ we have tested, only one substance 
has been sent for clinical trial. That 
was almost ten months ago. Two 
other tubstances have been sent for 
clinical trial two months ago. Pro­
bably, in the next year we may be 
sending out some three substances 
more for clinical trial. In all, out of 
4000 substances which have been 
tested, hardly six or seven have a 
possibility of being used in the cli­
nic. Even out of these six or seven, 
how many will actually prove to be 
effective as a drug is a matter which 
is open to question. My estimate is, 
It takes at least a minimum of 6 to 
8 years, from the point of synthesis 
of a new substance with potentiali­
ties of becoming a drug to the point 
where it becomes a commercial pos­
sibility. In our own experience—we 
have been operating for more than 

years— only one substance 
which we fciade about 2 years back

and found to have some pharma­
ceutical possibilities has been tested 
in the clinic during the past ten 
months. These tests have now to be 
enlarged and that will go on for ano­
ther two or three more years before 
we can take a final decision whe­
ther it is worthwhile to introduce 
this drug at all. You can see, there­
fore, the enormous effort and the 
expense needed for the development 
of a new drug. If it takes 6 to 8 
years to develop a new drug, yon 
can imagine, by limiting the patent 
to ten years you hardly give any 
time to recoup the investment which 
has been made. New drugs will 
never come out unless you have vi­
gorous and broad based research 
work activity. This is the first inst­
ance in India of CIBA setting up a 
research unit, and it may be that by 
the time we come out with a new 
drug we would have spent at least 
Rs 10 crores to Rs. 15 crores. In all 
possibility the drug may not be a 
commercial success and we may not 
be able to recoup the investment. If 
we are very lucky, very fortunate in 
hitting upon something which is 
widely sold all over the world, then 
we may be able to recover the in­
vestment made. Also, our drug re­
search is not aimed particularly to 
Indian needs the research is aimed at 
producing drugs that will be useful 
all over the world. Therefore, if the 
drug is successful, it is bound to give 
us back, in terms of royalties, fore­
ign exchange also. The only hope 
which people who invest money 
have is that some successful drug 
will come out. Unless you have pa­
tents there is absolutely no way of 
recovering the investment made. 
After all, what should go to share­
holders is being spent for research 
now in the hope that something will 
come out which will reimburse the 
investment. I feel, therefore, that 
patents are very essential if we are 
to stimulate research in India in this 
particular field, in the present law 
we have protection for 16 years. That 
is essential if there is to be any 
inducement for other pharmaceutical 
Anna to start research on this ieaie.
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Then I come to the question about 
product patent versus process patent. 
The apparent cause for advocating 
the latter is, if you have the pro­
cess patent you do not protect the 
product at all. Somebody else may 
come out with a cheaper process for 
the same drug and make it available 
to the public at a cheaper price. 
This, 1 think, is not completely cor­
rect because any person who dis­
covers a new product is not going to 
leave any loopholes, is going to 
think of all possible and conceivable 
methods of making a particular pro­
duct. Somebody else may claim that 
he has developed a new alternate, 
cheaper process. He would claim that 
he is making the product by the new 
method. But as I explained earlier, 
it is unlikely that he hds' a cheaper 
process. In fact he may be making it 
by the original method' and there 
may be no way of proving it. This 
will only lead to abuse of the patent 
system instead of helping the man 
who has invested so much time, effort 
and money on research.

These are three points that I wailt- 
ed to make clear If there are any 
questions I would be happy to ans­
wer.

Shri Kashi Ram Gupta: In your 
memorandum you have said that on 
a scientist you spend about Rs. 1.5 
lakhs to Rs. 2 lakhs. The picture 
you have given roughly comes to this 
that for research in an industry it 
requires a crore of rupees. Am I cor­
rect?

Dr. T. R. Govindachari: It de­
pends upon the size of the research 
unit. We calculated that roughly it 
takes Rs. 1.5 lakhs per scientist. You 
must have a minimum size. You can­
not have one or two people working 
and expect them to produce any re­
sult. You have to have a particular 
set up wherein there are 10 or 15 
people working together, to inter-act 
and stimulate each other. If you 
have only one or two. people strug­
gling ^ v  themse^ves, there is not 
even capse-yentilation of ideas. W e

are in a new place. We spend Rs. 50 
lakhs a year on our recurring expen­
diture.

Shri Kashi Ram Gupta: You said
that there should be 20 senior scien­
tists, assistants and so on. It may 
even go to Rs. 1 crore and not Rs. 
50 lakhs.

Dr. T. R. Govindachari: We can­
not immediately start on a larger 
scale. We have started on a scale 
which we believe will produce re­
sults. If the results are encouraging 
we will expand.

Shri Kashi Ram Gupta: Generally
it is said that 3 per cent of the sales 
is spent by the industry on research. 
Your industry must have about Rs. 
15 crores output yearly. It means, 
naturally, that this industry should 
flourish in this country. It has a very 
high capacity to produce and a huge 
amount should be invested. Is that 
the picture of the industry in this 
country?

Dr. T. R. Govindaichari: Actually I 
would say, 3 per cent is not correct 
as far as pharmaceutical industry is 
concerned. It may be that other in­
dustries spend of that order, but 
pharmaceutical industry spend much 
more than any other industry I am 
not a commercial man, and I do not 
know what relation it bears to the 
actual turnover of CIBA.

Shri Kashi Ram Gupta: You have 
said that ten years will not suffice. 
Is it from the date of application or 
from the date of specification?

Dr. T. R. Govindachari: Date of 
application. After one year you have 
to file complete specifications. Actu­
ally we have filed about 18 patent 
applications so far. Of these 18, we 
have submitted three or four in the 
course of one year, and more work has 
shown that some oompounds which 
we eought to protect by patents may 
have undesirable effects and may
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not find use as drugs; in these cases 
no useful purpose will be served by 
holding on to the patents. So, even 
when we take a patent its survival 
cannot be taken for granted. It is not 
unusual that even though the initial 
results with some compounds are en­
couraging, when we do more detailed 
studies we find that they are not aa 
useful as we thought them to be and 
we drop the patents.

Shri Kashi Ram Gupta: You are
suggesting 15 years from the date of 
completion of the specification?

Dr. T. R. Govindachari: From the
date of first application.

Shri Kashi Ram Gupta: If we give 
ten years after the date of grant of 
the patent, have you any objection to 
Viat? It will be ten years from the 
date of sealing.

Dr. T. R. Govindachari: I think it 
would be inadequate. We have a drug 
with anti hypertensive activity which 
is being tested in the clinic. It seems 
to be promising in the preliminary 
trial. We have{ tried it for the 
last ten months on some 35 patients. 
W e know the drug is well-tolerated 
when It is administered  ̂ for a period 
Of two or thfee weeks but, then  ̂
these anti-hypertfenklon drugs have to 
be admixUslered practically throughout 
man's life. So th&t, we cannot use or 
take for granted the results of short­
term toxity until we carry out extend­
ed studies for one year. This involves 
f ading the drugs to anima’s for a 
period of 6 months to one year or 
more to see whether it is safe for 
chronic use in human beings. We 
have not started such a chronic toxity 
study yet. Even if we start the study 
tomorrow, it will be only one year 
later that we will be able to try it 
on an expanded scale in the * clinic. 
Then we should gather data from a
1,000 patients which may take 
another three years. So, from the 
time of getting the patent it will 
take 7 years to introduce the drug 
iii the market.' Therefore, a ten 
year period is too short.

Shri Kashi Ram Gupta: You wan^ 
15 years from the date of ap^licatibxL 
We are giving ten years from the 
of sealing of the patent. S o ,' i f  will 
come to the same thing.

Dr. T. R. Govindachari: I have no 
experience as to how much time It 
takes after the first application to the 
date of sealing a patent, because we 
have started only three years ago.

Shri Kashi Ram.Gupta: You say
that we w ill'be able to export our 
drugs. But up till now we have not 
produced even those drugs for which 
patents are originating in this coun­
try. So, how can we think of ex­
porting at this stage?

Dr. T R. Govindaohari: We have
filed our patents in 2t countries. If 
the drugs prove useful and success­
ful, if they are superior or as goo<\ at 
existing drugs for particular ailme&ts, 
there is every chance of their W n £  
exploited internationally. In that case, 
CtSA’ of India, which has made in­
vestments, will get royalties from 
those countries.

Shri K. K. Warior: I would like to 
know whether the paterft right givet 
you a monopoly of the market.

Dr. T. ft. Govindachari: Yes. mono­
poly as far as that particular drug it 
concerned, for a period of ten years.

Shri K. K. Warior: What kind of
control would you like ihe Govern­
ment to have so that the price charg­
ed by the company is reasonable' to 
the consumers?

Dr. T. R. Govindalcfoari: The phar­
maceutical industry is a highly com­
petitive industry. There are at least a 
d&zen firms which are spending en­
ormous amounts of money on research 
and which enforce the highest stand­
ards in the preparation of drugs. If 
our drug does not compare favour­
ably with other drugs, there is ab­
solutely no chance of its getting a 
market. We have always to itiafcesur* 
that our drug is as good as, if not bet­
ter than, other drugs in the market. 
Also, we have to sell in a highly cam-
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petitive market. Suppose the price of 
pur drug is ten times the price of 
anotner drug of almost the same qua­
lity and effectiveness, nobody will Duy 
oui drugs. So, the prices have to be 
reausuc. At the same time, it has to 
be remembered that enormous sums of 
money which could have been paid as 
dividend to the shareholders are being 
ploughed into research. So, at least at 
a luture date, the shareholders must 
get back that money. Further, I do not 
think anybody can afford to charge an 
excessive price. Then again, in the case 
of every important drug in the first 
two years they try to recoup the 
money that they have spent on re­
search. Later on, the prices come 
tumbling down to 30 or 10 per cent 
of the original price. This has hap­
pened time and again. Also, there is 
always the danger of your being over­
run by somebody else with another 
superior product.

Shri K. K. Warior: It has come to
our notice that some of the drugs pa­
tented in India are not produced here 
but actually imported into India a* 
end product. The Indian price of those 
drugs is four times the international 
price. The international price of such 
drugs has been fixed after taking intQ} 
account the money spent on research 
etc. The Indian consumer of such 
drug is precluded from getting them 
at the international price. What pro­
tection should the Indian consumer 
be given in such cases?

Dr. T. E. Govindachari: Natu­
rally, I have no idea of the commer­
cial aspect. But I could tell you that 
the prices in India are high because 
we do not have any organic chemi­
cal industry.

Shri K. K. Warior; I am referring 
to imported products, not those things 
which are produced here. And they 
are imported from countries where 
the chemical indu try is far advanced. 
They have the know how and they 
have recouped thei' expenditure on 
research. They are selling their pro­
ducts in India at four times the inter­
national. prices.

Dr. T. E. Govtadachari: l ean- 
not tell you, because I have no idea.

Shri K. K. Warior: We could also 
get those substances at those prices but, 
then, the patents come in the way.

Dr. T. E. Govindachari: I would
answer this question this way. Sup­
pose there is no patent. With the 
present state of affairs in India, when 
there is no organic chemical, industry, 
is it conceivable or possible to prduce 
drugs at a cheaper price? It is impos­
sible, because we do not have a fine 
chemical industry on which the phar­
maceutical industry can depend for its 
intermediates. Take benzene which 
a primary starting material. It costs 
in India ten times the price obtaining 
in other countries. So also the prices 
of sulphuric acid, nitric acid and caus­
tic soda. So, suppose you abrogate 
or abandon patents and start produc­
ing them yourself, you are not going 
to produce them at cheaper cost. I 
can assure you that. Secondly, the 
abrogation of patents will stop what­
ever incentive there is for research to 
come up in this country.

Shri K. K. Warior: I was not refer- 
ing to the import of raw material or 
intermediates but finished products 
Which cost four times the international 
price in India because some companies 
have monppoly rights in them through 
patents. Could you suggest some 
by whfch the Indian consumer will not 
be exploited?

Mr.Chairtnan: He is a scientist.
He cannot speak on prices.

Dr. C. B. Singh: I am glad that 
you have laid stress on research, t 
amt also glad that you appreciate that 
hardly any research is being carried 
out in India, either in the drug labora­
tories or in the Government institu­
tions. What is the reason for lack of 
progress, so far as new drugs are con­
cerned? Why is it that the Indian 
scientist has not been able to produce 
worthwhile results?

Dr. T. E. Govindachari; The main 
reason is that the scientific research io 
this country got impetus only after 
Independence. Before Inri**Pc^dencet 
there was practically no interest in
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research at all. Of course, the C.S.I.R. 
was started before Independence but 
it was just a very nominal thing.
It is only after Independence that 
we have really made some progress. 
It takes time for a proper climate to 
be created. I feel hopeful that if you 
encourage research by encouraging 
private sector also along with public 
sector to set up research laboratories, 
we can still make good progress. 
We have the people and we have the 
ability. It is only a question of 
time before we can catch up. The 
more important thing is the question 
of organisation. It ’ is not merely1 
enough to have good people. You must 
be able to put them together and give 
them all the facilities without inter­
fering too'much. You must give them 
some amount of freedom. It takes 
time. In our country, the administra­
tive outlook has been quite different 
so far because it has been striving to 
maintain the status quo, to keep things 
just going as they were.

Dr. C. B. Singh: You have used the 
word ‘freedom'. I would like to know 
whether there is something which is 
interfering with your work.

Dr. T. R. Govindachari: For exam­
ple, in my Institute, nobody tells us 
what to do and what not to do. We 
have taken up an assignment to pro­
duce drugs and all our ideas and all 
ourh efforts go into that. Nobody tells 
us, “Don’t work on this problem or 
on that.” We just do what we like 
Nobody questions us whether we 
spent more on a particular thing. We 
have the freedom to spend as we 
like.

Dr. C. B. Singh: I ' agree on that. 
You know that more than 6000 Indian 
scientists are abroad and they are un­
willing to return back to this coun­
try.

Dr. T. R. Govindachari: Yes.

Dr. C. B. Singh: Why is it so?

Dr. T. R. Govindachari: It is because 
we still do not have enough labo­
ratories and enough research institu­
tions in a country of our size arid our 
population.

Dr. C. B. Singh: What about their 
emoluments and other facilities that 
the scientists get in this country?

Dr. T. R. Govindachari: There also, 
comparatively, they are much lower at 
present.

Dr. C. B. Singh: I thought you will 
say so in a direct manner. You don't 
reply in a direct manner. Their emo­
luments are poor. That is my impres­
sion also. Apart from that, is there 
anything else that is standing in the 
way?

Dr. T. R. Govindachari: Adequate 
research facilities are also not avail­
able.

Dr. € . B. Singh: Agreed. Suppose 
we create a cadre for our scientists. 
You know that a scientist can at the 
most become a senior Research Assis­
tant or something like that. They go 
from pillar to post and they have no 
future. Every scientist cannot become 
a Director and has the highest powers 
and all the amenities. So, a really 
good scientist can at the most become 
a senior Research Assistant or a re­
search worker in our national labora­
tories or in other departments. Is that 
correct?

Dr. T. R. Govindachari: That is true. 
Recently, the C.S.I.R. has initiated 
steps whereby at the end of five years, 
they are automatically promoted to the 
next higher cadre.

Dr. C. B. Singh: Exactly that is what 
I am coming to. So, you are in favour 
of having a cadre for the scientists.

Dr. T. R. Govindachari: Yes.

Dr. C. B. Singh: You have mention­
ed in your memorandum that this 
CIBA Research Centre is spending 
Rs. 50 lakhs. May I know what is the 
annual turn-over? I do not want to 
embarrass you. If you do not want to 
reply, you need not reply. Actually, 
I want to know what proportion of 
the turn-over, on an average, a phar­
maceutical firm spends on research.

Dr. T. R. Govindachari: Honestly 
speaking, !  have no idea.
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Dr. C. B. Singh: All right. You being 

the head of the Department do not 
know how much is spent on research.

Dr. T. R. Govindachari: I know how 
much I spend.

Dr. C. B. Singh: According to you, 
what proportion of the total turn-over 
will be a reasonable amount for a 
pharmaceutical firm to spend on re­
search?

Dr. T. R. Govindachari: It has been 
suggested by many experts that it 
should be about 10 per cent. That has 
been suggested all over the world. I 
think some pharmaceutical firms are 
spending much more in other coun­
tries. The other industries may not be 
spending that much. But pharmaceuti­
cal industries are entirely based on 
research. Some may be spending more 
than 10 percent.

Dr. C. B, Singh: You are only a 
scientist. So, I will not ask many ques­
tions.

Now, about the product patent or the 
process patent, there is a lot of con­
troversy going on. We are at the 
moment concerned with the process 
patent. Do you think the process 
patent is not sufficiently effective?

Dr. T. R. Govindachari: I feel that is 
not effective.

Dr. C. B. Singh: Why? You are a 
scientist and you should give a scien­
tific explanation.

Dr. T. R. Govindachari: When a par­
ticular research unit develops a new 
product, there may be 25 different 
ways of making this product and any 
intelligent group of people working on 
a particular product will certainly 
think of all the conceivable methods of 
making that particular product and 
cover it by a patent. Supposing some­
body comes along and says that he has 
made it by an entirely new process, 
it is very difficult to check it whether 
it is true or not.

Dr. C. B. Singh: Supposing we stick 
to our ground of having a process 
patent, would you like to have any 
safeguard sagainst that contingency 
which you have mentioned? Would 
you like us to incorporate a provision 
whereby the burden or proof will life 
on the other person and not on the 
patentee? As the things stand now, 
the burden of proof lies on the paten­
tee himself. Would you like to have 
a safeguard by which the burden of 
proof will lie on the other person pro­
ving that his process is entirely diffe­
rent?

Dr. T. R. Govindachari: That will 
be preferable. That will be a definite 
improvement. Actually, I do not feel 
very happy about the process patent.

Dr. C. B. Singh: That is all right.

Shri Dahyabhai V. Patel: I do not
want to know any of your trade secrets.
J would like to know from you only 
this. Since it is a well known fact that 
the Indian system of drugs and medi­
cines is mainly confined to plants and 
•mentals— th^ Ayurvedic science— are 
you conducting any research on some 
of the known specific Ayurvedic1 re­
medies?

Dr. T. R. Govindachari: We are doing 
a lot of research on Indian medicinal 
plants. During the last three years 
we have screened nearly 300 plants 
which are said to have medicinal value. 
Although we have not been able to 
show on experimental animals that 
they are effective— so far we have no 
encouraging results we have isolated 
several important compounds which 
have very interesting biological acti­
vity and which, if pursued in the next
5 or 10 years, may lead to something 
very new. So we are doing active 
work on the medicinal plants of India.

Shri Dahyabhai V. Patel: Are you
not doing anything on the metallic 
side?

Dr. T. R. Govindachari: We are not
doing anything on that side. We are 
doing just on medicinal plants.
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 ̂Sl&ri Dahyabhai V. Patel: You do not 
feel very, much encouraged by what 
bas been done so lar? Is it in a stage 
where you are not able to say any­
thing?

Dr. T. R. Govindachari: We have 
taken up several indigenous drugs, for 
which many claims have been made, 
for example, anti-diabetic drugs. But 
actually we have not been able to show 
on experimental anima's that they are 
very effective. Still I would not say 
that all the work is a waste because we 
have been able to isolate many com­
pounds which have very interesting 
biological activity and which may 
prove to be of great value; if pursued 
further.

Shri A. T. Sarma: According to
Clause 53 of the Billt the term of the 
patent for drugs and medicines will 
be ten years and for other inventions, 
fourteen years. In your Memorandum 
you have clearly stated that the time 
limit for patents provided in the Bill 
should be abandoned. But now you 
have tendered an evidence that ten 
years would be insufficient. Can you 
give clearly your idea about this?

Dr. T. R. Govindachari: The present 
patent law gives protection for 16 
years.

Shri A. T. Sarma: My point is this. 
In the Memorandum you have suggest­
ed total abandonment of this Clause,
i.e.,

“the proposed curtailment of the
validity period of a patent be
abandoned”.

Dr. T. R. Govindachari: Yes; that is 
my view. •

§hri A. T, Sarma: But now you sug­
gest that the period is not sufficient. 
There is a vast difference between 
these two. I want to have your clear 
idea about this.

Dr. T. R, Govindachari: The existing 
pateilt A ny  /gives f protection for a 
period ot 16 years which, I think, is a

reasonable period, The proposed pa­
tent law reduces it to ten years. I feel 
that it takes at least six to eight years 
to develop a new drug and the per­
sons producing a drug will hardly have 
two or three years at the most to get 
anything out of their discovery and so, 
the period of ten years is very small.

Shri A. T. Sarma: Do you want 15 
years?

Dr. T. R. Govindachari: I want the 
existing period of 16 years to continue.

Shri A. T. Sarma: Here these ten
years and fourteen years have been 
calculated from the sealing of the 
drug. According to you, almost seven 
to eight years wouM be gone from 
the time of filing a patent to the sue** 
dessful introduction of a new drug, and 
so you have suggested 15 or 16 years. 
The Bill actually provides for ten plus 
seven years for drugs and medicines 
and fourteen plus seven years for the 
other inventions. So I think you will 
be satisfied with this provision.

Dr. T. R. Govindachari: The present 
Bill does not satisfy me.

Shri A. T. Sarma: You want 15 or 16 
years from the date of filing whereas 
we have provided from the date of 
sealing.

Mr. Chairtnan: Mr. Kashi Ram Gupta 
has already asked that question and 
he has given an answer that ten years 
from the date of sea ing would be suffi­
cient.

Dr. T. R, Govindachari: What I feel 
is that it depends on the date of seal­
ing. Suppose we file a patent this year 
and it is sealed in two years' time; 
that means, we do not get more than
12 years. So it depends on how long 
it takes to seal the patent.

Shri R. p. sinha: I would like tp 
know from the learned witness a s , tp 
what kind of research is being carri$£ 
on in his Institute. We are told that 
there are three types, of researches-- 
basic research, product development
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tjpjteArch and formulation research. Are

these types of researches being car­
ried on in your institute or only one 
or two?

Dr. T. E. Govindachari: In our Insti- 
we are doing only basic research. 

We are not interested in product deve­
lopment or formulation at all. CIBA 
o< India has a factory producing phar­
maceuticals and there they do the pro­
duct development, but we are concern* 
ed only with developing new drugs 
and we do not bother about processes 
for the existing drugs. All our efforts 
go into discovering new drugs.

, Shri E. P. Sinha: I would also like 
Xq know from the learned witness 
whether there are other such institu­
tes Carrying on similar basic research 

pharmaceuticals or CIBA is. the 
only concern which is carrying on this 
type of basic research.

,,fi|jr. T. R. Govindachari: As far as the
Private sector is concerned, CIBA is 
the only place wbere research for the 
discovery of drugs is done. In the 
public sector, we have the Central 
I)rug Research -nstitute, Lucknow, 
Which has been working for the last 
14 years, and where they are doing 
work on developing new drugs. The 
Regional Research Laboratory, Hyde­
rabad, has also a small section working 
on discovery of drugs.

' These are the only three institutions 
Where some effort is made for doing 
basic research in pharmaceuticals.

Shri E. P. Sinha: Is there any liaison 
or close co-operation between your 
Institute and the Central Drug Re­
search Institute and the Regional Re­
search Station at Hyderabad?

Dr. T E. Govindachari: We do not 
have any direct connection at all. But 
I wAs on the Executive Council of the 
Central Drug Research Institute for 
tewral years.and IJia^e visited the 
RfegSbnal Research Laboratory, Hyde­
rabad, very frequently purely on a 
tirimtiAc basis for addressing meetings, 
marking on selection committees and

things of that sort. But with day-to- 
day working there is no liaison because 
the research which we do or the re­
search which those people do is kept 
confidential. As far as new develop­
ments are concerned, they or we would 
like to have the credit for making new 
discoveries; if it is widely known, then 
we lose all the credit.

Shri E. P. Sinha: Do you mean to 
say: that it is the usual practice in 
foreign countries also that the different 
research institutes carry on their work 
in isolation, in secrecy, and they do 
not share their research development 
programmes?

Dr. T. E. Govindachari; Two types of 
work are carried out in all these insti­
tutions: first there is the basic research 
which may bring about new reactions 
and which is published widely in scien­
tific literature; then there is the actual 
practical evo ution pf drugs on which 
some very useful information has been 
obtained and which may be of practi­
cal yalue.and this is kept confidential 
till the time of introduction because it 
is a question of investment of money 
in research and people expect some 
return for all the money that they have 
spent; they do not want a competitor 
to steal their ideas and by using those, 
produce the thing a few years ahead of 
the original discoverer. It is a com­
mon practice in all such cases, where 
things which may be of practical 
va’ue are concerned, to keep the in­
formation secret.

Shri E# P. Sinha: The witness has 
said just now that he was on the Re­
search Committee of the Indian Drug 
Research Institute for several years.
I would like to know as to what his 
experience is; wh*t tvoe of work is 
being done there, whether they have 
evolved any worthwhile drugs and 
taken out any patents?

Mr. Chairman: We are going there.

Shri E. P. Sinha: I would like to 
know his views, Sir.

Air. Chairman: He is only on the 
Executive Committee. I do not know 
whether he can answer your question.



542

Dr. T, R. Govindachari: Actually 
:the Executive Council has the task of 
making grants and sanction of ex­
penditure and also going through the 
research programme. I think the 
CDRI scientists have also been quite 
active and doing good work in several 

Helds, especially medicinal plants and 
also in fertility control. One thing 
really difficult in India is the transla­
tion of the laboratory results to actual 
clinical practice especially in this field; 
it requires a great deal of experience. 
To tell you frankly we ourselves are 
facing a great deal of difficulty in get­
ting our drugs tested properly because 
in India the tradition of developing 
our own drugs is new. The drugs 
which have been introduced in India 
have all been tested thoroughly in 

, other countries and only when they are 
absolutely sure of the results, they 
are handed over to the Indian dealers. 
Production of new drugs entails a lot 
of responsibility and enormous amount 
of time and money. Unfortunately, we 
have yet to develop that mentality in 
the clinical profession and try out our 
own drugs.

Shri R. P. Sinha: From what you 
have just now stated it appears to me 
that clinical testing in this country will 
take longer time than the clinical test­
ing in advanced countries. Have I 
correctly understood you?

Dr. T. R. Govindachari: You are
absolutely correct because it is a ques­
tion of getting our clinical people to 
take interest. They are very very busy 
people, the top people. We cannot 
afford to have our drugs tested by or­
dinary physicians. We would like it 
to be done by the most competent 
people and generally the most compe­
tent people are also the busiest people 
in our country. You know our pro­
blems are much more and the number 
of obstacles is much more and the 
doctors are less in number and con­
sequently there is greater pressure on 
them than on the doctors abroad. Clini­
cal trials will actually be the biggest 
obstacles in developing new drugs. Re­
cognizing this need, thte CSIR has 
actually agreed to set up clinical trial

units in various parts of the country. 
They are prepared to give grants so 
that the best physicians, who are very 
busy people, may employ more assis­
tance. Even in the research labora­
tories of CSIR they have this difficulty. 
In their research laboratories thou­
sands of compounds are being pre­
pared but they are inadequately 
tested. The first stage of develop­
ing a drug is screening in animals; 
for this purpose, a good sized animal 
house with facilities of breeding and 
maintaining colonies of different spe­
cies of animals is necessary. Ade­
quate facilities are lacking in this 
respect in the CSIR laboratories. 
After effective animal testing, come 
clinical trials. This is a bigger pro­
blem and the CSIR itself has reali­
sed that it is very dffiicult to get 
this done. So they have mooted the 
idea of having clinical units in 
various parts of the country. Actua­
lly one such unit has been set up in 
Bombay under Dr. U. K. Sbeth at the 
KEM Hospital. Like that they are 
setting up other units also. So, cli­
nical trials constitute a big stumbl­
ing block in producing the new drug. 
Therefore the delay in developing 
something new is going to be even 
more than what is normally estima­
ted abroad.

0
Shri R. P. Sinha: Could you give 

us information as to how much time 
it takes after taking all factors into 
account and the difficulties also, for 
completion of the clinical research 
and the establishment of the drug 
clinically in this country and how 
much time it takes in other advan­
ced countries, because this will have 
a direct bearing ' on the decision we 
will take on the period of patent?

Dr. T. R. Govindachari: The ques­
tion is rather difficult to answer. So 
far not a single drug has been de­
veloped in India. We have only bor­
rowed from other people and put it 
in the market. In other countries it 
takes a minimum of 6— 8 years from 
the time otf discovering the biological 
activity. I feel it will take at least
2 more years here. From my own
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experience, we have a compound 
which is supposed to be a very good 
anti-hypertensive drug. For the la*t 
one year we have been able to get 
only 35 cases and n°w we are trying 
to get it tested more actively in 
several other centres. The physicians 
tell us that they would like to have 
a longer trial extending over a period 
of 6 months. That means that it W*U 
have to go back to the laboratory 
for chromic toxicity study in animals 
an<j it may take one more year to 
make absolutely sure that prolonged 
administration does not do any harm. 
Even after the results are ready, it 
will take another 1£ years. Tben 
we go back to the physicians and 
say, ‘Now the drug is safe. We will 
give you this drug. You will try it 
for this period/ This will take at 
least another 4 years if at all it sur­
vives all this critical and very very 
rigorous testing. We have only got 
4-5 compounds which are worthy of 
going for clinical testing out of 4,000 
substances we have made and tested 
in our laboratory. They say one in 
three thousand has the chance of be­
coming a drug. I hope at least one 
in 4,000 will come out.

Shri R. P. Sinha: I would like to 
know about this particular drug.
I would like to understand the pro­
cedure so that I may apply my mind. 
When was a patent taken for this 
particular drug which you have re­
ferred to?

Dr. T. R. Govindachari: We have
filed the patent application.

Shri R. P. Sinha: At what stage?

Dr. T. R. Govindachari: That is 
after almost one year of working in 
the laboratory and experimenting 
with animals. We have to do several 
elaborate tests. The first test is to 
try it on dogs. That is a routine 
test, for seeing whether there is a 
fall of blood pressure. Then you 
have to do toxidty tests: upto what 
dose is it safe? What is the lethal 
dose and what is the relationship 
between the lethal dose and the the­

rapeutically active dose? We have to 
do a very large number of experi­
ments. All tfrese will take at least 
a year before we can say that it is 
ready for clinical trial but the 
moment we knew that it is likely to 
be of value as a drug we applied for 
patent.

Shri R. P. Sinha: After you have 
applied for the patent, you say that 
the final specification with regard 
to this patent can be filed only after 
you have completed the clinical 
tests.

Dr. T. R. Govindachari: After the 
initial discovery of this compound
we have to make at least 150— 200 
other compounds very closely rela­
ted in structure so that we can pick 
out the best of the whole lot. This 
again means going back to the labo­
ratory and making more and more 
oompounds. That is a process which 
takes time. So at the time of filing 
the first application, we are given one 
year time to file the complete speci­
fication. In this period we have to 
do all this work, to try and make a 
number of compounds and have them 
tested quickly and pick out the best.

Shri R. P. Sinha: Within one year 
you have to file the oomplete spe­
cification and then you start the cli­
nical test. Then only after you have 
satisfied about the clinical test re­
sults it takes, as you say 5 or 6 of
7 years and then you apply for the 
patent. Am I correct?

Dr. T. Rs Govindachari: I do not
know what exactly sealing of the 
patent means.

Shri R. P. Sinha: Grant of patent.

Shri K. V. Venkatachaiam: The
two things are different Once an 
application goes to the Patent Office 
there is a separate system of pro­
cedure. They examine It to see whe- 
there is any novelty and if the Patent 
office is satisfied that there is novelty 
they accept the patent application 
and then publish it for objection.
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cial process that will be going on. 
The applicant lot his patents will be 
doing clinical tests independently. 
After it is published, if no opposi­
tion is there, then the patent is 
sealed. It may be within six months. 
Or on the other hand, if there is 
opposition, it may even take two 
years.

Shri R. P. Sinha: So, from the 
date of the filing of specifications you 
start the clinical tests and then it 
takes about five or six years. Does 
the Central Drug Research Institute 
also take the same time in regard to 
this clinical research? Have you got 
any idea?

Dr. T. R. Govindachari: I think
they must be having the same di®“ 
culty as we are having.

Shri R. P. Sinha: I would like tp 
%eek one more information. In India 
we are spending a lot of money on 
research; the Central Drug Research 
Institute is there and now you have 
started your institute. In foreign 
count ies, I find that every important 
drupr industry has its own basic re­
search institute. Now can you tell 
us whether any other important 
drug manufacturer is thinking in 
ternv* of putting uP institutes like the 
one which you have under your 
control qnd what effect this Patent 
Bm will have on their Plans for 
pnt^ng up research institutes in 
India? '

*V  T. r , Govindachari: I know
tint Hoechst has been thinking of 
starting such an institute; they have 
been coming to me regularly.

Mr. Chatman: But is there any 
institute like the one you have?

Dr. T R. Govindachari: No.

Shri V. M. Chordia: In India, miny 
pi the products which are patented 
are produced by foreigners or in 06I- 
labqr^tion with foreigners^ Jndiah 
patents are only nominal. If We ex­

tend the period of the patents, Srpl 
not the benefit go more to the foreig­
ners and less to the Indians?

Dr. T. R. Govindachari: The cost 
of production of pharmaceuticals 
in India iB high not because of the 
patent law, but because the raw 
materials required are very ipuch 
expensive— ten times more expensive 
— and, therefore, even by abolishing 
or limiting the patent period, you ate 
not going to enable the Indian manu­
facturer to produce it at a much 
lower cost

sSiri V t M. Chordia: I, have got a 
list of medicines here which shows 
that the initial marketing price 
was too high but the subsequent 
marketing i>rice was very low. For 
example, take Vitamin B -12 . TJie 
initial marketing price was Rs. 2,000 
per gram and the subsequent mar­
keting price was Rs. 40; the initial 
marketing (price of Streptomycin w*£ 
Rs. 19 per gram and the subsequent 
marketing price was Re. 1 per gr$S1> 
and so on and so forth. How do you 
justify it?

Dr. T. R. Govindachari: It is very 
easy to answer this question. Take 
the Streptomycin case. In the ini­
tial stages, the process may be costly, 
but constant research goes into im­
proving the process. For example, it 
is very well known that thev n ow  
produce strains of micro organisms 
which yield more streptomycin by 
irradiation or with genetic changes. 
It takes a lot of time to develop 
new strains of these micro organisms 
capable of producing a better yield. 
It is no  ̂ done all at once. Jn the 
initial stages they have, something 
to £o on and they introduce it. But 
they do not keep quiet. They go <m 
improving the process. For example, 
the yield of penicillin in the Initial 
stages was very low; but by d&- 
covering certain strains „ whi’cfy jam 
giving high yields of penicillin, the 
cost of production rjkas beeij fero^S# 
down. So only after a period tjjf 
time, the cost of produdipn can ft? 
brought down. ft take! tfre *jr
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so from the point of (jiscovering the 
usefulness of a drug to Ending new 
ways of making it &t a cheaper price.

Shri V. M. Chordia: Are you aware 
of the fact that many companies 
charge a lesser price in foreign coun­
tries but charge a higher price in 
India? For example, 'folbutamide 
(Hoechst) in many European coun­
tries is sold at $1:85 for 50 tablets, 
while in India it is $3*57 for 50 
tablets. The price of Chlorpropa­
mide (Pfizer) in Italy is $1 * 41 for 60 
tablets (250 milligrams), while in 
India it is sold at $4 for 60 tablets 
(250 milligrams). There is a long 

list like this. How do you justify 
this?

Dr. T. R. Govindachari: Actually I 
am not competent to answer this 
question. I have no idea at all. But 
at the same time, my point is that by 
by restricting the patent period, you 
are not going to improve the posi­
tion. Xou are only going to destroy 
whatever incentive there is to put up 
an industry or to do research in this 
country. Unless tye basic organic 
chemical industries are set up and In­
termediaries and primary starting 
materials are made available at inters 
national prices, ty will never be 
possible to produce any drug at com­
petitive prices in \hia country even 
if we abrogate ^he patents larw.

Shri V. M. Chordia; My impression 
is that in India in spite of the old 
Act which permitted "u s  to have 
long period of patent, we could not 
invent new things and even if we 
have invented, they are only a nomi­
nal number of things. The new in­
ventions are done mostly by foreign­
ers. Now we are in a position to 
imitate them; then after imitating, we 
are in a position to improve them; 
and in the third stage, if we qOuld 
learn something, we could invent 
new substances. Under these cir­
cumstances, will it not be better if 
we reduce the period of the patents? . 
The foreigners’ patents will lapse 
after ten years and after that, the 
Indian manufacturers with their own 
initiative can imitate their products

and *ell in the market and thus save 
foreign exchange also.

Dr. T. R. Govindachari: Let me give 
the answer to tHls. A t least 80 per­
cent of the drugs which are currently 
used are drugs on which patents have 
expired 25 or 30 years ago. None 61 
these you are making in this country 
at a reasonable price. Take Aspirin 
for instance which is a very common 
thing. It has been known for hunded 
years. It is only recently, 5|6 yeairs 
back, we have started manufacturing 
it in this country. For the Indian 
manufacturers, there is a vast field of 
drugs on which patents have expired
10, 20 or 30 years ago and no attempt 
is being made t0 make these at a rea­
sonable price. If at all they produce 
they have to import foreign know-how 
s£t up a plant and the prices are fin­
ally not cheaper than what we being 
offered by foreigners. I do not think 
that merely abolishing patent will 
help, because nothing is being done 
with the products on which patents 
have expired long ago. More than 80 
per cent are not being made in this 
country. Why pick out 20 per cent 
covered by existing patents and cur­
tail the rights of the investors? This 
wiU take away incentive to people to 
invest money and discover something 
new. You are cutting down whatever 
incentive there is without benefiting 
anybody.

^ r . Chairman: Do you know that 
Dr; \>ey iH Calcutta of Martin 'Harris 
is manufacturing aspirin with an en­
tirely new process and this is more 
popular and cheaper than the other 
prdduct.

Dr. T. R. Govindachari: Actually in 
foreign countries, aspirin is made on 
an enormous scale, although different 
names are printed on the product. It 
is made by one manufacturer, pro­
bably Bayer or srfmebody-----

Mr. Chairman: Have you seen the 
factory? He has fabricated a machine 
himself.

Dr. T. R. Govindachari: That is
exactly the type of thing that ought 
to be done.



546

Mr. Chairman: Such people should 
be given encouragement.

Dr. T. R. Govindachari: Definitely.

Shri R. Ramanathan Chettiar: In
reply to a question by a colleague of 
ours here, you said that it should be 
only product patent and not process 
patent. You did not enumerate the 
reasons for coming to this conclusion. 
Would you please enlighten us?

Mr. Chairman: He has given it. He 
has extensively given this. Two peo­
ple asked about it— I think Warior and 
Gupta. «

Shri R. Ramanathan Chettiar: You
have also remarked in the course of 
your observation that there has been 
no discovery in regard to any new 
product and no research has been done 
but may I ask you why steps are not 
being taken to find a remedy for com­
mon cold?

Dr, T. R. Govindachari: Common
cold is a virus disease and actually we 
have very few drugs so far against 
viruses. Actually sometime in 1930, it 
was thought there was no cure possi­
ble for bacterial infections. Later on 
the sulpha drugs, phosphates etc. came 
in. Similarly for virus infection, at 
present there are practically no reme­
dies except vaccination or immunisa­
tion, but I am sure with extended re­
search some drug will be found. All 
the firms are having very active pro­
grammes in the anti-viral drugs field. 
We are also working on this. Influenza 
and small pox— on these two we are 
working very vigorously, testing all 
our products. If anything useful 
comes out, it will be a break-through 
in a field which has been considered 
to be inpenetrable.

Shri R. Ramanathan Chettlar: In
your Memorandum on pages 3 and 4, 
you have stated that a scientist’s cost, 
on an average, is about 150,000 to 
250,000 per year, rt means only the 
remuneration or___

Dr. T. R. Govindachari: I just cal­
culated rcmghly. In pl*fcr Wte have

25 scientists, senior people and it costs
52 lakhs to run the place. This is 
because a lot of other assistance is 
needed, expenditure on chemicals, ser­
vices— water electricity— and things 
like that. It is a very rough way of 
looking at it. If you want an effective 
group, it requires so much money to 
run a place. My figure is an appro­
ximation arrived at by dividing the 
total expenditure by the number of 
scientists.

Shri R. Ramanathan Chettiar: I
want to know— you would know from 
your experience, you have worked in 
foreign countries as well— whether 10 
per cent of the total turn-over of the 
industry should be set apart for the 
research. Is it being done in the 
foreign countries by the pharmaceuti­
cal industry? We had a gentleman 
from Switzerland the other day, who 
said it should be only 1 per cent.

Mr. Chairman: He said some are 
spending more.

Shri R. Ramanathan Chettiar: The
Swiss expert who came here who is 
also connected with CIBA said speci­
fically the other day 1 per cent. I 
mean how could any industry spend as 
much as 10 per cent.

Shri Kashi Ram Gnpta: He said
3 per cent, not 1 per cent.

Official from Ministry: You see the
Japanese figures. They are as much 
as 25 per cent.

Shri R. P. Sinha: In America it is
53 per cent of the turn-over.

Dr. T. R. Govindachari: Actually in 
pharmaceutical field, the industry 
spends the highest amount on research.

Shri B. K. Das: You have mention­
ed that 4 per cent royalty would be 
very inadequate. You have not Indi­
cated what would be the proper or 
adequate corapensatioi* Coitd" you 
give us an idea? "• -
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PI Dr. T. R. Govindachari: I do not

r
h think I can. I thought 4 per cent was 
too low. Really it is robbing some­
body who has invested a lot of time 
and money.

Shri B. K. Das: You should give us 
an idea what would be adequate or 
at least near adequate compensation? 
What should be the basis of compen­
sation? How it should be decided?

Dr. T. R. Govindachari: Actually I 
am not thinking on those lines at all.

1 It is unfair to take away somebody's 
^discovery and then give it away to 

somebody else who has not spent any 
time on it.

t
Shri B. K. Das: It comes to this that 

you are not at all in favour of com­
pulsory licence.

Dr. T. R. Govindachari: Yes. I am 
not.

Mr. Chairman: You are in favour of 
product patent. A  product may be 
manufactured by several processes. If 
we give product patent to one process, 
it will shut out research as regards 
the other processes.

Dr, T. R. Govindachari: It is always 
possible once you know that a parti- 

1  cular product has a particular type 
of activity.

Mr. Chairman: You would be giv­
ing a monopoly to th^n.

-« Dr. T. R. Govindachari: After all the 
life line of a patent is not indefinite.
It is for a period of 16 years at present.

* Mr, Chairman: It may be even 
shorter. The life of a particular drug, 
with the scientific advance that is 
going on at a rapid pace, the utility of 
a drug, use of a drug may be limited 
to 5|6 years. If you give only product 
patents, it will be actually shutting out 
all discoveries or inventions for other 
processes.

rK 1 '
 ̂ Dr. T. R. Govindachari: My point i$ 

that a man who discovera*ta worth- *

while product will think of all thr  
theoretically possible ways of making 
that particular drug. He knows his 
subject. He will work out all the 
possible things in the laboratory. 
Other processes also will be covered.

Mr. Chairman: A  doctor has given 
a suggestion that the burden of proof 
may be put on the infringer.

Dr. T. R. Govindachari: But it is a
vexatious process to be all the time 
thinking of legal things.

Mr. Chairman: Take the case of 
Haffkins Institute. They invented a 
process altogether different from the 
old one. But they were frustrated by 
the foreign patentee and they were 
not able to manufacture, even though 
their process was new and the cost 
was nearly l/4th  of the foreign patent.

Dr T. R. Govindachari: I submit,
Sir, that you will have to examine 
these claims by such people rather 
carefully.

Mr Chairman: Haffkins Institute is 
a very famous institute.

Dr. T. R. Govindachari: Sir, I sub­
mit that one must be very careful 
when claims are made that it is a 
cheaper process and all that.

Mr, Chairman: In the case of a re­
search institute like the Haffkins In­
stitute in Bombay, when it is a new 
method and a cheaper method, why 
should they be denied? Practically 
you are shutting out their discovery?

Dr. T. R. Govindachari: My point 
is that why should the person who* 
makes the initial discovery be pre­
vented from reaping the benefit of his 
discovery?

Mr. Chairman: Do you think that 
the return of the patent is more im­
portant than the health of the nation 
in a poor country like India?

Dr. T. R. Govindachari: I would
not say it is so.

•. tliOf ii <
Mr« Chaitman: If the health of the
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nation requires that a product should 
fee made through a cheaper process and 
in sufficient quantity, and a new scien­
tist makes such a discovery, why 
should he be denied? Why should we 
give monopoly to the earlier paten- 
tee—the Indian or a foreigner?

Dr. T. R. Govindachari: Such cases 
are very rare.

Mr. Chairman: Why should it be 
shut out?

Dr. T. R. Govindachari: So that
there may be some incentive for 
research.

Mr. Chairman: But that way you 
will be killing the incentive for re­
search.

Dr. T. R. Govindachari: I am
sorry I do not agree with you.

Mr. Chairman: You know some 
countries are thinking of restricting 
the patent period for drugs and 
articles of food. We are restricting 
it to ten years. Why should you object 
to it.?

Dr. T. R. Govindachari: Because
I explained to you: " v

Mr. Chairman : There is the other 
view also. You said thafr Wo other 
foreign firm has started research 
institute of basic industries.

Dr. T. R. Govindachari: When this 
patent law and all that came in, they 
hesitated.

Mr. Chairman: The main object of 
a patent is to engage in research and 
mainly within the country. All the 
foreign firms are importing interme­
diaries and selling them in India. Do 
you agree with that?

Dr. T. R. Govindachari: The thing is 
you muat remember there is no fine

organic chemical industry in this 
country. : >■

Mr. Chairman: The foreign paten­
tees have not started research.

Dr. T. R. Govindachari: How can
they start when in nine cases out of 
ten the starting materials are not 
available here, and there is difficulty 
in importing materials. Licences are 
there. We have to depend for all our 
fine chemicals on imports. Raw-mate. 
rials are 5 to 10 times costlier here than 
in well-developed countries like ^ , 
Switzerland and Germany or England 
or USA. That is why people hesitate.

Shri K. V, Venkatachalam: Under
the existing conditions, there is on* 
school of thought that if you take 
away the patent system, the develop­
ment will be quicker and more rapid. 
There is another school of thought that 
if you take it away, there will bo a 
setback. What is your view ^........

Dr. T. R. Govindachari: I frankly
think that if you take it away, the 
development expected to occur^in the 
near future will not materialise.

Shri K. V. Venkatachalam: Yfha* is f  
your assessment of the rate of pro­
gress of the pharmaceutical industry 
during the last 6 or 7 years?

v •
Dr. T. R. Govindachari: There are

administrative 'difficulties " becatfee 
nothing can be dohe without the coft* 
currence of Government and it takes 
a long time to get any project 
through. Still, I think theire has been 
considerable progress in the pharma­
ceutical industry. CIBA have put Up 
a multipurpose plant 3 years ago 
which can make a whole host of 
pharmaceutical chemicals which were 
not being manufactured here before.

Shri K. V. Venkatachalam: If this 
Bill is passed, will CIBA's activities be 
affected in any way?
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Pr. T. R. Govindachari: Yes. If

other people start manufacturing the 
tame things and selling them at cut­
throat prices, naturally CIBA’s profit 
will go down and correspondingly our 
research activities also will be affected.

Shri K. V. Venkatachalam: What is 
the exact relationship between your 
research centre and the main CIBA 
concern?

Dr. T. R. Govindachari: CIBA of 
India is an independent company with 
several divisions like the pharmaceu­
tical division, pesticides division, etc. 
Ours is the research division and we 
do work on pharmaceuticals and 
dyestuffs.

Shri K. V. Venkatachalam: To what 
extent is your day-to-day activity 
directly related to any problems that 
CIBA may have in their pharmaceu­
tical division or pesticides division, 
etc.?

Dr. T. E. Govindachari: Nothing at 
alL Our task is to develop new drugs 
and dyes.

Shri K. V. Venkatachalam: Is your 
annual programme approved by them?

Dr. T. E. Govindachari: There is no 
question of anybody approving or dis­
approving. We get funds from CIBA 
of India and we work and produce 
our results. As long as the Director 
enjoys their confidence, there is no 
question of approval or disapproval.

Dr. A. Joga Eao: From a study of 
the history of scientific development 
how is it possible to reconcile to your 
view that a single individual more or 
less possesses monopoly of all possible 
processes for a particular product? I 
shall cite three instances relating to 
the heavy chemical industry and the 
fine chemical industry. Asnong the 
heavy chemicals you are aware that 
caustic soda was being made using 
several kinds of cells, The devices and 
equipment and operations are differ-

chemicals, hydrogen peroxide and 
ozone can be produced not by one me­
thod but by so many methods. It is not 
possible therefore to accept that all 
these methods must be conceived and 
thought of by the same individual 
apart from the fact as to whether that 
individual lays claims to them by 
means of patents or not. We cannot 
take for granted the ominiscience, to 
to speak, of an individual or organi­
sations in such matters.

Take the polyhydric alcohols like 
sorbitol and mannitol. They may 
have some uses in the pharmaceutical 
industry, but they are also used in the 
tobacco industry and other industriet. 
Patents had been taken out and they 
had expired. Is it not possible for 
you to conceive of their production 
by alternative processes? The history 
of science does not seem to me to bear 
out that it is the same individual who 
always has the ability to think and 
exhaust all possible processes for achi- 
achieving a particular goal.

Take the illumination devices. There 
are so many. If a broad patent is 
granted for light producing devices it 
will prevent others from developing 
different alternatives, the fluorescent 
tubelight® for instance. So, a cer­
tain limitation is required to be 
imposed in granting patents.

You have experience of research 
in private concerns. You also have 
experience of fundamental and some 
applied research earlier in the Madras 
Presidency College. You have some 
knowledge of the researches and 
achievements of the CSIR laborato­
ries also. Do you think there is 
anything which is wanting in these 
latei' laboratories and institutes which 
if supplied may contribute to their 
working on more productive and 
fruitful lines such as in CIBA, for 
instance? After all, the same men 
(i.e.) scientific workers go from these
placet to these and may be, vice* 

-versa, and generally it is agreed that
Vft.u&o, there a wide range of gl- , ^  Iften *** M
t « * t i ¥ *  |echnitt^F£<ir i c # e v ^  .fee , tfeat m tfaf beginn&g* ■*
tame goal— caustic soda, faking fine V * tily iri Vr. Bhatnagar** time, the CSQt
307(B) LS—5. I • , * 4



was taking as many patents as possi­
ble in its name*

Afterwards, probably in the light 
of past experience or, I do not know, 
for some reason, it seems there was 
a change in the attitude so as should 
not to encourage the filing1 of patents 
but publish everything instead freely.
Do you think the latter policy has 
helped in the conduct of better £e. 
more productive research in these 
public sector laboratories.

Dr. T. R. Govindachari: You gave a 
number of examples to show for the 
same product there can always be 
new processes forthcoming. But 
there is always a world of difference 
among different fields. In the phar­
maceutical field, where you have a 
specific orgahic compound, any capa­
ble organic chemist will definitely 
think of all possible ways of making 
it, between the date of filing the 
first application to the filing of the 
complete specifications.

Shri K. Y. Venkatachaiam: You are
limiting it to pharmaceutical prepa­
rations only?

Dr. T. R. Govindachari: Yes, I agree 
that in the matter of caustic soda 
there are new methods which can 
produce it at a cheaper price. Here, 
in the case of pharmaceuticals, the 
compound has a specific organic 
structure and the number of possible 
ways of making it is not unlimited. 
Any clever organic chemist can think 
of all the possible ways and jt will be 
very difficult to pick a loophole. If 
you do not give a product patent but 
only a process patent, a competitor 
will make the product by some pro­
cess which was already conceived of 
and claim it as a different method.

About the second point, it is all a 
question of emphasis and direction. 
In a private firm, people accept an 
assignment for a specific purpose and 
they /try to do their best, whereas in 
a public laboratory the same amount 
of control is not there and peopleware 

-a llo w e d '*> do as they .pie a St. THere 
tt w more :0f/ team work inva pci vat e 

laboratory.

Shri K, V. Venkatachaiam: Why?
It is due to the atmosphere or is it 
due to the psychological effect?

Dr. T. R. Govindachari: I do not
know. My own experience is that 
there is more team work. Of course, 
some of the national laboratories are 
doing outstanding work. The people 
there are as qualified as the people 
we have. They have the same back­
ground, accomplishment and all that. 
But when we put them together I 
think there is less direction than what 
we have, and the orientation and the 
emphasis probably is not so much 
there. In our case, nobody tells us 
what to do. We are there with the 
task of producing drugs. Our first 
job is to discover something new 
which will be useful as a drug. We 
do not spend our time because it is 
not somebody telling us We should 
not do this or do that. It is a self­
imposed discipline. W e will work in 
a field which is likely to bring the 
quickest possible result. In a National 
R esearch  Laboratory they work on 
something which may have long range 
benefits, which may be useful after 50 
years, which may revolutionise the 
whole concept of science.

About the question of" patents, I 
think the CSIR believes in taking 
patents. In the Food Research Insti­
tute, in the Leather Research Insti­
tute, people do take patent*. In the 
matter of exploitation of patents the 
response has not been good and that 
may be the reason why there may 
be some slowing down.

Dr. A. Joga Rao: The CSIR was not 
stopping the taking of patents but 
they were trying to discourage it and 
as far as possible, except in very out­
standing cases of inventions and of 
course invariably it had to be with 
the approval o<f the head of the 
department. As an alternative they 
thought publication of non-tedhnical 

r know-how would be more useful and 
anybody who was interested in a 

in particular; prpducttffcr process was free 
to contact the CSIR directly and on



payment of some royalty or even 
freely they could get all the details 
about it. They seem to be of the view 
that that was the best way of develop­
ing indigenous industry.

About my first question, I am still 
not able to understand what you say. 
You say that in the pharmaceutical 
field it is possible to think of all 
possible permutations and combina­
tions for a certain compound. If for 
an organic chemical compound, w hich  
is a very complex thing, it is possi­
ble to think of all possible combina­
tions, it might be perhaps much 
easier in the case of a much simpler 
substance. Take for instance, 
cuprous oxide which is used in paints 
for the bottoms of ships. It is an 
antifouling ingredient. There are 
various grades. Chemically it may be

6 O. But from the point of view 
of its suitability for the purpose in 
view its fungicidal property and its 
stability to remain so without being 
oxidised etc., products from different 
sources may be differently. What you 
•ay amounts to this— that it should be 
possible here also and work out all 
passible ways of producing that sub­
stance which means that nobody else 
can produce the same substance, 
which is chemically the same and 
equally effective, by an alternative 
method. History does not bear that 
out; and current scientific literature 
constantly reveals many examples.

Dr. T. E. Govindachari: You are
comparing entirely different fields 
which cannot be compared at all. In 
the pharmaceutical field a particular 
compound has a particular structure 
from the point of view of biological 
activity. Any organic chemist worth
his salt will know what are the
various reasonable ways of making 
that compound. He will take steps 
to see that all those steps are worked 
out and the cheapest and the most 
productive method is adopted. For 
•omebody else to come along and say 
that he has found out a better method, 
the , chances are one in a .thousand.* I •• ' ' 1 4* J> ' ■' >*- ' V ••>

M  al Jofr S ^  I can Undejjsttmd
that a concern or body like yours will

always think of trying to make the
claims as broad as possible on the 
scientific side, so that others may not 
tread on their foot. But we in the 
patent office would prefer to allow 
claims which are limited and well 
defined.

Dr. T. R. Govindachari: The chances 
of developing new methods are so 
remote.

Shri Kashi Ram Gupta: You have 
suggested a board of expert scientists 
to scrutinise the claims for compul­
sory licence. Should it be an advisory 
board?

Dr. T. R. Govindachari: Yes, that is 
the suggestion. '

Mr. Chairman: Are your researches 
open for exploitation by the public in 
India or are they exclusively for
CIBA?

Dr. T. R. Govindachari: They are 
exclusively for CIBA.

Mr. Chairman: Suppose somebody 
in India wants to apply for a com­
pulsory licence. Could he do so?

Dr. T. R. Govindachari: I think the 
present law does not allow that.

Mr. Chairman: Are you responsible 
only to the Indian company or your 
parent company?

Dr. T. R. Govindachari: To CIBA of 
India.

Mr. Chairman: It is a world-wide 
organisation and it has come in for a 
lot of criticism by the Kefauver Com­
mittee of USA.

Dr. T. R. Govindachari: I know the 
general trend of the Kefauver Com­
mittee Report. But I have not ssen 
the specific criticism of CIBA.

Shri R. Ramanathan Chettiar: r.’he 
witness has answered his questions on 
the assumption that the sellera9 

j Market ★ill continue. The Te®earih 
that he/ig doing is*also-based on ttiht 
assumption. Does he not envisage an



assumption. Does not envisage a 
situation in the not distant future 
when there will be a buyers* market 
in which case be will have to face 
competition?

Dr. T. E. Govindachari: Definitely. 
That is all the more reason why we 
should have patent protection when 
we have a buyers’ market. When we 
have spent a lot of money, when we 
discover something very effective we 
must have the opportunity of getting 
back what we have spent. Otherwise, 
no concern will spend any money on 
research.

(The witness then withdrew)

II. All India Drugs & Pharmaceuticals 
Manufacturers1 Consultative Com­
mittee, Bombay.

Spokesmen:

1. Dr. Gurbax Singh, Leader.

2. Shri G. M. Parikh.
3. Shri R. Ganesan.
4. Shri B. S. Giri.

m. All India Manufacturers’ Organi­
sation, Bombay.

Spokesmen:

1. Shri Hansraj Gupta, Leader.

2. Shri G. M. Parikh Member
3. Shri B. S. Giri \ ° I the ,
4. Shri R. Ganesan . g g f f
5. Dr. Gurbax Singh J  ttee

IV. Sarvashrl G. M. Parikh, fl. J. 
Vaidya and S. C, Nanabhai, Zandu 
Pharmaceutical Works Ltd., Bom­
bay.

(The witnesses were called in and 
they took their seats.)

your Memorandum and that has been 
circulated to the Members. I f  you 
want to stress any particular point or 
make out any new point, you may 
do so. Afterwards, the Members will 
put some questions and you may 
answer them. I find that, by and 
large, you are in agreement with the 
provisions of the Bill and that there 

' are very few points on which you 
differ.

Dr. Gurbax Singh: I have been
asked to represent Dr. Basu here. 
Before I begin, I might mention that 
the All India Manufacturers’ Organi­
sation and ours are one and the 
same. W e.are representing manufac­
turers’ interest only. If you have no 
objection, we may be heard together. 
That will be better and much easier. 
That will save the time of the Com­
mittee also.

Mr. Chairman: I have no objection. 
We can call them together. Mr. 
Parikh, do you want a separate hear­
ing on behalf of the Zandu Pharma­
ceutical Works, Ltd., Bombay?

Shri G. M. Parikh: I leave it to you, 
Sir. I have no objection to be heard 
along with them.

Mr. Chairman: So, we can take up 
all the three groups together. The 
spokesmen representing all the three 
organisations, the All-India Drugs and 
Pharmaceuticals Manufacturers Con­
sultative Committee, the All-India 
Manufacturers' Organisation and the 
Zandu Pharmaceutical Works Ltd. 
are here.

Mr. Chairman: The evidence that The evidence that you give is pub-
you give will be published and laid lished and printed. It is distributed
on the Table of the House. Even if to all the Members of this Committee
you want a particular portion otyour and also laid on the Table of th*
evidence to be treated as confldqnffidU .. fiouse ancj distributed to the Ityejnkers
that will s u ^ e d ^ to  $he Memfcera*, * * t  Patfia|nent. Ev*n* if yoi*w aj* W ,

* the C 9 fljp 4 t^  W+ M hep*’ ,



558
tial, it will be supplied to the Members 
of the Committee. Now, we have re- > 
ceived your memoranda and they have 
been circulated to the Members. If 
you want to stress any particular 
point or make out any new point, you 
may do so. Afterwards, the Mem­
bers will ask some questions and you 
may reply them.

Shri Hansraj Gupta: With your
permission, Sir, at the outset, r must 
thank you for giving us this opportu­
nity to appear before this Commitee. 
We are also very happy that after all 
after a long waiting this Bill has come 
up. We have always been feeling that 
the old Indian patent law that has 
been prevailing uptill now has not 
been able to stimulate inventions and 
it has not been able to encourage the 
Indians to make more and more In­
ventions. In any case, since we are 
concentrating on the various clauses 
of the Bill, r will point out only those 
clauses where we want certain amend­
ments to be made.

With respect to clause 27, *we would 
like that the applicant should be given 
an opportunity to show cause as to 
why his application should not be re­
jected. A s the provision is, the Con­
troller may refuse to give him the 
permission without consulting him on 
account of various reasons that might 
come to his notice. W e think that 
that is not fair and that the applicant 
should be given an opportunity of 
having his say. After all, the Con­
troller has got the right to reject the 
application. If the opportunity is 
given to the applicant, that will be 
better in the interest of all. What we 
are suggesting is that, in this case, the 
applicant should be given an oppor­
tunity to come forward and show 
cause why his application should not 
be rejected.

Clause 48 provides that patent 
rights shall not be deemed to be in­
fringed when the patented article or 
the product made by the patented 
process is imported by or on behalf 
of the Government for the use of the 
<3ovemment and other organisations

working under the Government. T M r  
grants unlimited powers to the Gov­
ernment and also militates against 
the basic objectives which are behind 
the grant of a patent. W e submit 
that this power should be given only 
wtiere the patent has not been work­
ed for producing sufficient quantities 
to meet the requirements of the 
country. Otherwise, it would not be 
very fair.

Clause 53 is in respect of the period 
for which the patent is to remain in 
force. Here you have given ten years 
in somfe cases and fourteen years in 
other cases. We submit that the 
period of ten years is quite sufficient 
and in case the man comes forward 
and gives valid reasons, the period 
may be extended to 14 years; other­
wise, it should be ID years. Formerly, 
as a matter of fact, the suggestion was 
that the period should only be 7 years, 
but you have been good enough to 
make it 10 years. It should be ex­
tended to 14 years only in very special 
cases.

Clause 64 is in respect of revocation 
of patents. Here I would like to refer 
you to the following: —

<rWhere the patent is for a pro­
cess or for a product as made by 
a process described or claimed, 
the importation into Ihdia of the 
product made abroad by that pro­
cess shall constitute knowledge 
or use in India of the invention 
on the date of the importation.”

Here we would like to point out that 
small quantities may be imported to 
carry out experiments and tests in 
this country and that should not be 
treated as knowledge having come 
into this country. So this should not 
affect a product thus imported fnt* 
the purpose of tests or experiments 
only. Except for this small amend­
ment or restriction, this Clause is 
perfectly alright.

Regarding Clause 82, the definition 
of “process” ig not very clear. I sub­
mit that it is necessary that the word 
“process” be defined in this Clause so
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as to restrict the patentee from regis­
tering alj permutations and combina­
tions or processes which were not ex­
perimented by him in his own labo­
ratory; otherwise, he will cover the 
entire gamut of activity and make it 
impossible for any other person to 
carry on research. This is a case 
where we can very well define the 
process and limit it only to those 
processes which have been experi­
mented upon by the patentee.

T now come to Clause 83. This 
lays down general principles, with 
which we are in full agreement. We 
very much welcome this Clause.

Similarly, Clause 84 is something 
which we want and which we wel­
come.

Clause 85 is regarding granting of 
compulsory licence. Here we sub­
mit that there is a possibility of car­
telisation; all these people might 
come together and form themselves 
into a cartel and might particularly 
keep the prices up. So, while the 
matter is being gone into by the Con­
troller, he should al90 see to .it that 
there is no possibility of cartelisa­
tion. It is very difficult to know at 
the time when the application is made 
whether the people will form them­
selves into a cartel or not. But even 
so, probably some clause can be in­
troduced which will make it impos­
sible to form a cartel subsequently 
and the licence may be revoked in 
case it is found that cartelisation has 
been dome.

Mr. Chairman: That is more in the 
province of Company Law.

Shri R. Ramanathan ChetUar: In
other words, we do not want mono­
polies.

Shri Hansraj Gupta: Yes. The
Controller should be in a position to 
take some steps. You can provide 
some clause for it in the Bill.

Mr. Chairman: That may be one
of the reasons for revocation?

Jlfcri Hansraj Gupta: Yes.

In respect of “licences of right”, 
there is a ̂ little distinction which we  
have made in Clauses 86 and 87. For 
some of the products, the licences of 
right can fie given after three years, 
but in the case of drugs and pharma­
ceuticals the licences of.right will be 
granted as soon as the patent has 
been sealed. We submit that, in this 
case, the patentee does not get a full 
opportunity to exploit his patent. 
Therefore, so far as drugs and phar­
maceuticals are concerned, a period 
of three years should be given as in 
the case of the other products.

Mr. Chairman: What is the time
that you suggest?

Shri Hansraj Gupta: Three years,
just as in Clause 86. Once you agree 
to that, necessary changes may have 
to be effected in various other clauses 
also. Drugs and pharmaceuticals also 
fall in the same line and three yearn* 
time should be given to the patentee 
here also; afterwards, it may be en­
dorsed with “ licences of right”.

Shri R. Ramanathan Chettiar: So
you agree with the period of three 
years.

Shri Hansraj Gupta: Yes.

In respect of Clause 88, you have 
suggested that the royalty should not 
exceed 4 per cent. On going through 
one of the memoranda given by the 
UFIA, I find that the average royalty 
which they have worked out is only
3.1 per cent. If that is so, we may 
put the royalty even as 3 per cent and 
I would not mind that. Of .course, I 
agree to 4 per cent.

Shri R. Ramanathan Chettiar: That
is the maximum.

Shri Hansraj Gupta: Yes; we quite 
agree to that.

Clause 90 spells out in detail th® 
circumstances in which reasonable 
requirements of the public shall be 
deemed not to have been satisfied. 
We submit that, if the working of a 
patent in India is to be looked uptft



as an essential obligation on the part 
dt the patentee, the very f$ct that the 
patentee has not cared to manufac­
ture in India the patented article 
should be sufficient to conclude that 
reasonable requirements of the pub­
lic are not satisfied. Therefore, we 
suggest that the Clause be amended 
to read as follows: —

“If the patentee has not manu­
factured in India to an adequate 
extent and supply on reasonable 
terms for any justifiable reasons, 
the patented articles* or a part of 
the patented articles which is 
necessary for its efficient working 
or if, by reason of the refusal of . 
the patentee to grant a licence 
or licences on reasonable 
terms..

So far as Clause 92 is con­
cerned, it is quite allright. But 
9t the same time we submit that 
the rules which have been formed 
under the old law are defective and 
new rules should be framed as early 
as possible and care should be taken 
that those defects do not come in.

Clause 93 spells out the power of 
the Controller in granting compulsory 
licences. Tn the original Act, the 
appeal was to the High Court of 
Calcutta. The appeal to the Central 
Government is likely to be governed 
by non-judicial considerations. We, 
therefore, submit that an indepen­
dent tribunal may be appointed spe­
cifically for this purpose.

Shri XL Ramanathan Chettiar: Do
you want an appeal to the Central 
Government or to a judicial court?

Shri Hansraj Gupta: We want the 
appeal to go to a judicial court But, 
a special Tribunal might be appoint­
ed.

Shri R. Ramanatham Chettiar: You
wfcnt the powers to be vested in the 
Central Government.

Shri Hansraj Gupta: Yes, Sir. We 
very much welcome clause 96. Simi­
larly, we welcome clauses 97 and 98

too. In the case of clause 99, powers 
are given to the Central Government 
to use a patent or invention for the 
purposes of Government. We suggest 
that the Government should not be 
given such unrestricted powers to use 
the patent without due processes of 
law.

Shri R. Ramanathan Chettiar: In
case of emergency?

Shri Hansraj Gupta: In case of
emergency such as for defence, we 
have no objection to such powers be­
ing used by Government. We want, 
however, that the patentee must be 
given some protection.

Mr. Chairman: What is the pro­
tection that you want to be given to 
the patentee in such cases?

Shri Hansraj Gapta: We d0 not
want any protection to be given in 
the case of emergency. In case of 
emergency, this clause is all right. 
In such cases, the usual processes of 
law might be followed. In other 
cases, you might give 4 per cent as 
royalty.

Mr. Chairman: In other words, do 
you want that some compensation 
should be given?

Shri Hansraj Gupta: The normal
compensation which you have already 
provided for in the Bill might be 
given. The Controller should decide 
as to what compensation should be 
given.

In the case of defence, we don't 
mind. So far as compensation 
is concerned, it might be paid accord­
ing to realisations that you have 1̂ ^  
down already. But, this should not 
exceed 4 per cent.

Shri R. Ramanathan Chettiar: This
4 per cent is about royalty.

Mr. Chairman: Let him finish what 
he wants to say. You may then put 
questions to him.

Shri Hansraj Gupta: I am talking
about the compensation to be given to
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a patentee in case the Government is 
compulsorily using their patent. This 
might be decided upon by the Con*- 
troller. It is possible that it might 
even be lower than 4 per cent. That 
should be done as per the regulations 
provided for here. The only point 
 ̂ i at we want to submit is that such a 

complete expropriation is not called 
for. t

Dr. Gurbax Singh: I have nothing 
more to add.

Shri G. M. Parikh: I would like to 
add only one thing. As I have men­
tioned to the Study Group in 
Bombay, this Bill may kindly be pass­
ed as early as possible, before it 
lapses.

Mr. Chairman: We are all equally 
anxious.

Shri G. M. Parikh: That is the only 
point that I go«on repeating.

Dr. C. B. Singh: You are represent­
ing three very important sections of 
the Industry. M ay I know whether 
any of thesa groups which you repre­
sent have put in their patents any­
where as far as drugs are concerned?

Dr. Gurbax Singto: Unfortunately,
we have not put in any patehts any­
where. But certainly our products 
have brought down the prices very 
much.

Dr. C. B. Singh: That is a different 
question. Have you put any of your 
product with any patent?

Dr. Gurbax Singh: Not by ourselves.

Dr. C. B. Singh: The second ques­
tion is this. What is the amount of 
money that you go on spending on re­
search putting all of you together? We 
want a reply for this since you are 
representing three groups.

Shri G. M. Parikh: Every body is 
doing the research in his own way. 
Here the question is about the avail­
ability of raw materials like interme­
diaries and solvents for doing the re­

search. For example, for research 
certain instruments are necessary. But, 
because of the import restrictions and 
foreign exchange difficulties, it could 
not be done.

Another thing is that since 1962 
there iis not enough scope for making 
any products because of ceiling of 
prices so that the industry can plough 
back its money for research. Another 
important thing is that if the Bill is 
amended and if the process is worked 
out, scope will be given to the Indian 
technologists to do the basic research. 
Unless and until something is done in 
this regard, the things which are al~ 
ready existing with the Indian indus­
tries cannot take them up. Even if 
the process of any drug is worked out, 
it is doubtful whether they would be 
able to exploit that.

Dr. C. B. Singh: You are not sure 
that you will be allowed to exploit 
the patent.

Shri G. M. Parikh: I would cite as 
an example Sulphadiozine and Talbu- 
tomide tablets. The State Govern­
ment could not exploit the process 
and develop them still further as they 
were covered under patent laws. 
More than about 123 processes of 
Talbutomide have been registered 
under the present Patent Act. If 
anybody works out any process, he 
cannot come in because the process is 
already sealed under the Patent Act. 
Therefore, we have suggested in our 
memorandum that unless and until 
the process that has been worked out 
in the laboratory is developed further 
and put in the market as a product, It 
would be difficult to take advantage 
of by the people.

Dr. C. B. Singh: You are talking
about a case which has been going on 
and which has not been decided. I 
am not concerned with that. I know 
that there are two famous cases; we 
are not concerned with that. My 
point is this. How much money you 
have been spending on research so far?
I hope you will agree that only by 
research of many types of new phar-
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maqeutiCtti drugs that you can deve­
lop new drugs and put them in the 
market. You have not given your 
answer as to how much money has 
been spent on research in this regard.

Dr. Gurbax Singh :* The question of 
research to such an extent in the case 
of pharmaceutical industries will, I 
am afraid, take about ten years from 
now and not just now. I am making 
this statement because it is only since 
1957 or so that these series of manu­
facturers of drugs have come up in 
this country. Prior to that, it all 
depended on imported drugs only. 
Unfortunately, all these years, every­
one was preferring the medicines 
manufactured abroad. It is only since 
1957 we have been manufacturing the 
drugs here. Whatever products that 
we have put in, the manufacturers 
alone can tell you as to how much 
money has been spent ^or propagating 
their trade marks and their drugs ae 
compared to the foreign ones.

Coming to research, I must say that 
to-day Indian financiers or capitalists 
seem to be anxious about immediate 
profits rather than awaiting for profits. 
This is an unfortunate mentality. I 
am afraid that the manufacturers are 
hardly in a position to think of re­
search at the moment to a large extent 
as in other countries. So, if I say 
that about Rs. 50,000 has been spent 
by my company alone, it is nothing as 
compared to crores of rupees that have 
been spent on research by foreigners. 
Foreign companies are more than a 
century old whereas we took up manu­
facturing of drugs only a few years 
ago. Prior to 1956, some of the people 
were dependent on the imported 
drugs. Some of the manufacturers 
have put up research laboratories here. 
So I would respectfully say to Dr. C. B. 
Singh that research work will be done 
only after some time, not just now.

I>r. C. B. Singh: It is so not only in 
the pharmaceutical field— because you 
have not put In the money there at 
all; you have only been getting the 
formula and propagating the drug. But

even in the national laboratories— that 
is the most unfortunate part of it—  
hardly anything has been done. That 
is what I am trying to put before you. 
What will you suggest so that this im­
portant activity of forming, formulat­
ing and finding out newer drugs by a 
particular process or by patented 
methods can be promoted? Could you 
suggest how this process can be help­
ed because it is in our interests and 
it is in the national interest?

D r. G u rbax  Singh: I am extremely 
grateful to you for putting this sug­
gestion before the Committee. I do 
feel that the Indian pharmaceutical 
industry badly needs thffi aspect of 
research. To my mind some good re­
search work is being carried on in our 
national laboratories. But so far as 
the pharmaceutical manufacturers are 
concerned, I need hardly tell you that 
to-day the investor wants a return and 
dividend every year rather than think­
ing of research. The xAarmaceutical 
industry in India is very much in its 
infancy. Of course there are people 
who have been in the field for 50 years 
or so, but they have not done any­
thing at all in the field of research. 
They have been getting foreign re­
search.

D r. C. B. Siagfa: A  lot of talk has 
been going on aliout the process and 
product patents; whether the process 
alone is to be patented or the product 
alone to be patented or process-cum- 
product to be patented. Our Bill pro­
vides for process alone. We have 
three alternatives. What will you 
suggest the best thing in the interests 
of our country?

S h ri H ansraj G npta: We have been  
suggesting that the processes which 
have been experimented upon b y  the 
patentee should be patended. Neither 
the product nor any other' process 
through which he has jiot experiment­
ed himself should be patented.

D r. C. B. Singh; That means the 
product by that process is not pro­
tected.
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Shri Hansraj Gupta: Only the pro­
cesses which he has experimented him­
self to be patented. Any other person 
can certainly manufacture that product 
through other processes. Then the 
patent is not going to militate against 
him. If he is using the same process 
which the patentee has patented, then 
of course he is barred. Otherwise, if 
the process is entirely different, he 
can certainly manufacture that pro­
duct.

Dr. C. B. 'Sihgh: Evidence has come 
before us that Chemistry has advanc­
ed so far and is advancing so much 
that the difference in processes is al­
most thinning out day by day. The 
processes are more or less stereo­
typed and through these various pro­
cesses you can by adding a molecule 
here or a molecule there bring out 
various products. In view of that 
will you lay stress entirely on process 
alone or will you combine the process 
and the product?

Shri Hansraj Gupta: In our opinion 
it should be only process.

Shri M. L. Jadhav: In the Bill a 10- 
year period is provided for certain 
products and a 14 year for certain 
other products. Would you like to 
have a 10 year term for all and second­
ly should it be from the date of appli­
cation or from the date of sealing?

Dr. Gurbax Singh: It should be from 
the date of sealing.

Shri M. L. Jadhav: Will you think 
that when you say that our pharma­
ceutical industry have spent very little 
on research and if 10 years is ^he 
period, then in that case it is likely 
that India may be deprived of some 
good medicines because of non-avail­
ability of foreign interventions?

Dr. Gurbax Singh: In view of the 
present anti-biotics and olEer products 
which are already in the market, I 
have very little doubt if India will be 
starved of products of pharmaceutical 
line in case the 10 year period is kept.

Shri EL K. Warior: You said that 
you would like to have this ten year

period retained. I wish to know whe­
ther after the 10 years or at the expiry 
of 10 years if a new process is added 
to the original patent, you would re­
quire some more extension of the 
period?

Shri Hansraj Gupta: We do not
want, but if a case is made out and 
the Controller is satisfied that a little 
more time should be given, then an­
other 4 years may be given and that 
is the limit.

Shri K. K. Warior: In the pharma­
ceutical field we are told that about 
90 per cent of the original patents 
have expired already and the Indian 
manufacturers are exploiting those 
now. How does this Patent Bill affect 
the remaining 10 per cent? What are 
the repercussions that will be on the 
remaining 10 per cent when the 90 per 
cent is left to you for exploitation?

Dr. Gurbax Singfh: If I am not mis-' 
taken only the balance 10 per cent 
came as the latest products and it is 
the right time that we should be given 
an opportunity to use this 10 per cent.

Shri K. K, Warior: Unless and until 
our pharmaceutical industry can com# 
of age should we not give some margin 
for these metjicines or drugs to com# 
here so that at least from the people’s 
or consumer's point of view it will be 
advantageous.

Dr. Gurbax Singh: I will be grate­
ful if some specific questions are out 
because it is a very general question* 
If you kindly ask about any particular 
product, 1 can answer.

Shri K. K. Warior: In the present 
stage1 of the pharmaceutical industry 
abroad they have more facilities; they 
have more equipment and all the in­
termediates and basic materials. All 
these advantages are there and if they 
come forward with life-saving drugs 
and if their products are patented here, 
do you want to exclude the Indian con­
sumer and the Indian public from 
using that simply for keeping those 
products away by patent restrictions 
here?



Dr. Gurbax gingh: I am sorry I can. 
not answer this question as it is very 
vague. If you kindly specify any pro­
duct, I will be able to give a definite 
answer. What are those products 
which you are aiming at? Our entire 
medical profession to-day is depend­
ent upon a very few range of pro­
ducts— anti-biotics so many, then vita­
mins mean so many. I am afraid 
with the exception o f___

Shri K. K. Warior: We cannot say 
that. Inventions come all of a sudden. 
But the position is that the circum­
stances are such that they are in a 
better position and keeping in view 
the present stage of our industry, do 
you want to exclude the Indian con­
sumer from the advantage of any new 
djrug coming from outside which is a 
new invention?

D r. G u rba x  S in gh : I may bring to 
the notice of my hon’ble friend that 
the import of many of the medicines
i8 already banned. We are not p e r ­
mitted to import any medicine unless 
under very special circumstances and 
that too will be allowed only by the 
Drugs Controller. So far as drugs are 
concemied which will use that formu­
lation practically everything which 
is not being manufactured basically 
in India is allowed to be imported and 
there is no question that it will harm 
public interest if the new patent is 
given .

Shri K . K , W a rior : H o w  is it that
the Indian prices of locally manufac­
tured substances are much higher than 
the foreign prices, even taking into 
account the present circumstances of 
our development?

D r. G u rbax  S ingh : Well, Sir, I am  
very glad that you have put this ques­
tion. In fact I have myself pointed 
out that the pharmaceuticals or the 
basic materials that are being produc­
ed in India are much more costly than 
tho*0 produced by foreigners. I would 
My in this respect that again th e

patents are coming in our way.* Now  
let us take chloramphenicol, a general 
name for Chloromycetin. I am one of 
the pioneers in this field. In 1947-4& 
when originally Chloromycetin came 
into this country, 12 capsules to a 
patient would cost Rs. 65. Now the 
Italians don’t have any trouble with 
patent law and they were selling at 
Rs. 28 for 12 capsules. The price in 
India was brought down from Rs. 65 
to Rs. 35 In 1952; the American com­
pany was fined Rs. 9 lakhs when the 
first consignment came from a compe­
titive lirm in Italy. Later on, they 
went on reducing the price and now 
the price is Rs. 7.20 for wholesale and 
Rs. 9 for retail, whereas my company 
is today selling it at Rs. 3.75. The 
Government of India has granted im­
port licence for the import of Gurco- 
mycetin (Chloramphical) from Ame­
rica. The American price now for it is 
$85 (about/Rs. 640) for one kilogram 
whereas the same manufactured is  
Bombay costs Rs. 410 per kilo. But 
if it is imported fronr Italy, it will cost 
only Rs. 180 per kilo. So again the 
patent law comes in the way.

Shri K. K. Warior: If I suggest that 
for the time being, let us not have any 
patent at all for the pharmaceuticals, 
what is your reaction?

Dr. Gurbax Slngdt: Well, I don't 
mind. That is what happened in 
Italy.

Shri A. T. Sarma: Iji your statement^ 
you have stated that athe majority of 
the foreigners who have taken out 
patents in India never intended to 
manufacture their patented medicines 
in our country. These patents have 
been registered in this country to pre­
vent Indian manufacturers from going 
into the production of these products.* 
What remedy do you suggest for this?

Dr. Gurbax Singh: The new Act is 
the remedy. I might say for your in­
formation that the company which is*
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now offering chloramphenicol at $85 
took out a licence from the Govern­
ment of India for its manufacture 
some 10 years ago. But even to-day 
they are not basically manufacturing 
the whole product here. If there are
19 processes for its manufacture, they 
start here from the 16th process or 
something like that. #

Shri A. T. Sarma: It is said that 
India is lacking in technological deve­
lopment ai)d technicians and that if 
this Bill is passed, India may lose the 
assistance of foreign technology and 
technicians. Do you agree with that?

Dr. Gnrbax Singh: I am afraid I
can't agree with this. I have already 
stated that it will not affect our eco­
nomy or health if the new Patent law 
•comes into being and ifsom e of the 
manufacturers, who are actually 
foreign manufacturers, come here and 
say otherwise, it is only for profiteer­
ing at the cost of the poor patient and 
nothing else.

Shri A. T. Sarma: We won't have 
any difficulty?

Dr. Gurbax Singh: Absolutely no 
difficulty.

Shri A. T. Sarma: India will be able 
t̂o run its own industry wHSout the 
assistance of the foreigners?

Dr. Gurbax Singh: Yes, but with the 
exception of those basic raw materials 
for which you have already permis­
sion to import. Majority of the 
manufacturers are already depending 
on the indigenous raw materials now. 
The import is only about 12 to 15 per 
cent of the law materials.

Shri G. M. Parikh: Regarding tech­
nology and technical staff, on page 3 
of the supplementary memorandum, 
they have stated tha't “the technology 
employed in research and the manu­
facturing processes are ft present of

the same high standards as applied in 
advanced countries like U.K., U.S.A. 
and Japan." Now the only thing is 
that our technological staff should be 
given an opportunity to work so that 
when they get the facility to work, 
they will create among themselves a 
pool of workers in research and they 
will get research-minded. At present, 
they are only concerned with manu­
facturing and testing. To create re- 
search-mindedness in the technical 
staff requires certain training, and if 
they are to work on processes the 
industry must be sure that they are in 
a position to exploit whatever they 
produce in the laboratories. So the 
provisions regarding the licence of 
right and compulsory licensing will 
give sufficient opportunity to the tech­
nological staff to develop the processes 
and work and prepare themselves for 
basic research at a later date.

Shri A. T. Sarma: Some foreign 
witnesses stated that if the present 
Bill is passed, India's industrial acti­
vities will move backwards. Do you 
agree with it?

Dr. Gurbax Singh: No, we don’t 
agree with it. In West Germany and 
Japan also, provisions for compulsory 
licences and licence of right are pro­
vided.

Shri Kashi Ram Gupta: Licence of 
right is not provided.

Shri A. T. Sarma: Do you carry 
any research work on Indian plants 
and if so, have you found any good 
results?

Dr. Gurbax Singh: I might only say 
that the foreigners have come and ex­
ploited our country, its plants and the 
scientific workers. We have not done 
it ourselves.

Shri R. P. Sinha: I would like to 
know if the hon’ble witness thinks 
thfct the research work has basic im­
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portance for the development of 
technology and pharmaceutical pro* 
duction in this country or not. Do you 
attach importance to basic research?

Dr. Gurbax Singh: Yes, Sir. W e do.

Shii R. P. Sinha: What should be 
done in order that we may develop 
basic research? What is your sugges­
tion?

Dr. Gurbax Singh: I do not think, 
Sir, this is proper forum for me to say. 
Some Government help should be 
forthcoming for t^is.

Shri R. P. Sinha: Do you think 
that Government help alone will de­
liver the results?

Dr. Gurbax Singh: No. Government 
combined with private enterprise.

Shri R. P. Sinha: You have just 
stated that no worthwhile research is 
being done by the industry. It is a 
known fact also. Now you say you 
are not in a position to invest large 
amount of money in research work. 
Could you give us an idea what 
amount of money is required for car­
rying on basic research?

Dr. Gurbax Singh: I am afraid, we 
do not have any particular expnence 
of that.

Shri R. P. Sinha: You have stated 
yourself that basic research is impor­
tant. I agree with you. Now what 
should we do in order that we may 
encourage basic research. You have 
said let there be only copying work 
for the next 10 years. How do you 
reconcile these two statements of 
yours?

research to the other small manufac­
turers.

Shri R. P. Sinha: That we know. I 
am merely interested in asking have  
you applied your mind to this parti­
cular problem of developing basic re­
search in this country?

Dr. Gurbax Singh: Yes, Sir. W e  
have.

Shri R. P. Sinha: What is your 
suggestion? How could this Commit­
tee help the progress of this basic re­
search in this country?

Mr. Chairman: I think he has 
already given the answer— Govern­
ment help combined with private en­
terprise.

Dr. Gurbax Singh: Our major prob­
lem is that today investor needs a 
return immediately. We represent 
the investors. We have to look to 
their interests to begin with. What 
we feel is we must try to bring in 
products of foreign companies which 
are popular. Sir, I am making a clear 
statement. What happens to those 
products. They are again being copied 
by the international market— not by 
Indians only. This is the position in 
the world today.

Shri R. P. Sinha: Granting that, w e  
would like to put you in such a posi­
tion that you may make investment on 
research. For example, take tho 
Jhandu Works. They are manufactur­
ing all kinds of Ayurvedic and Unani 
medicines, but they are all the time 
copying the age old pharmacopoeia. 
We would like that some basic re­
search should be carried out by the 
Jhandu Works. What should we do 
in order that you may find money to 
make investment on research work?

Shri G. M. Parikh: I would cite one 
Dr. Gurbax Singh: Talking about example of Canada. The Government,

this. Sir, even abroad—^specifically the itself supplements the research pro-
American people who are known to gramme in the private industry and
be on the top in the research work whatever is spent by the industry,
today in the pharmaceutical side—  50 per cent of that is given by the
even in America, if you go, into the Canadian Government by way of
details of their research method, you grant plus on the balance pf 50 per
wijl find, on* or iwfc comptnies do < cent, th^»compatty getrf retoto^^
ttei nseareh and ttiey sell «ufe4fceir . tt* . At the ne
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other intermediaries and other equip­
ment that are required to be imported 
and brought to this country for work­
ing these processes, testing these pro­
cesses, a rebate on import duty and 
other facilities— all that is also given.
If some sort of this type of assistance 
could be given, that would help.

Dr. C. B. Singh: They are being 
given by the Indian Government 
under the Indian income tax rebate

-etc.

Shri G. M. Parikh: Here the Cana­
dian Government gives 50 per cent 
grant plus 50 per cent of whatever the 
company spends. Actually the indus­
try spends 25 per cent. 75 per cent 
comes from the Government directly 
and 25 per cent is given by way of 
income-tax rebate.

Shri R. P. Sinha: So I understand.
That is a good suggestion by you. We 
should encourage research by grant of 
subsidy from the State. I would like 
to seek another clarification from you. 
W e have been talking about compul­
sory licences. The provision is al­
ready there in the present Act— forget 
about the Bill. The existing provi­
sions in the Act give ample opportu­
nity for you to make an application 
for compulsory licence to manufac­
ture any patented product. Now I am 
told that much use of this provision 
has not been made. Could you tell me 
why you are not making use of the 
compulsory licensing system in order 
to bring forward patented products? 
What are your difficulties? What 
should be done in order that you may 
make better use of this provision. 
What is standing in your way to make 
use of this provision?

Shri Hansraj Gupta: I think the
procedure under the present Act is 
very complicated. The procedure 
now laid down is very much simpler. 
I think under the new Act the com­
pulsory licence provision will certain­
ly help the people to come forward 

vbefttte ? q»e Controller that 
^they.are in a positioij to manufacture 

tlies® articles. The Controller can go

through their applications and see 
whether they have got the capacity 
to do So and compel the patentee to 
give the licence. In the existing law;
I do not think the procedure is con­
venient.

Shri R. Ganesan: The present Act is 
so comprehensive and ambiguous. . . .

Shri R. P. Sinha: It cannot be both 
comprehensive and ambiguous. •

Shri R. Ganesan: The Indian manu­
facturer who has tb come forward to 
put the money for research, is always 
under the risk of being taken action 
against by the existing powerful 
group. So he is not in a position to 
take the risk. The Patent Act that 
is going to come into force makes a 
positive assurance for incentive and 
help. Then the Indian talent that is 
now available can come with the capi­
tal and can do much. Besides with the 
active collaboration of the national 
laboratories now in India plus the 
Indian talent that *s available— I m 
including both indigenous and the 
people who have got sufficient training 
in the modern sophisticated labora­
tories all over the world— the number 
is very large and everybody is interest­
ed now but sufficient opportunities are 
not given— active collaboration of the 
private industry on the one side and 
the Indian talent on the other and 
assistance of the laboratories and with 
the immense facilities that are now 
available— thlat will solve the basic 
point.

Shri R. P. Sinha: The two witness­
es here have deposed one fact. The 
first learned witness said that because 
of the procedural difficulties in the 
existing Act, you could not take ad­
vantage of the compulsory licencing. 
Further you said now those difficul­
ties have been removed in the present 
Bill and therefore you will be able to 
fake advantage of the provision of 
compulsory licensing system1 now. I 
would like to know why is ft that 
m&t <S«‘ the hav^faltei
out of the patent, whose patent life
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has expired, are not being taken up 
to be manufactured by you? 800 
drugs are being used for common use 
which have fallen out of patents. Why 
are their manufacture not being taken 
up by you.

Dr. G u rba x  S ingh : Quite a large
number of these products have al­
ready been taken up.

“Shri R. P. Sinh a: Could you tell 
out of 800, how many are being manu­
factured?

Shri G. M . P arikh : Aspirin is being 
manufactured...........

Shri R. P. Sinha: I would like to 
have the number.

D r. G u rbax  Singh : We may not be 
able to answer that question just now. 
Quite a number of them have been 
taken up.

Shri R. P. Sinha: 1 am talking of 
800 drugs commonly used.

Shri B. S. Giri: Over 100 drugs have 
already been taken in hand. The 
Development Council's statistics will 
give the number of items taken in 
hand.

•Shri R. P. Sinha: One more question. 
W e know that this compulsory licens­
ing provision is available not only in 
our country but in other countries 
also. And we are told that these pro­
visions of compulsory licensing, where 
the technology is quite advanced in 
other countries like England, are
never taken advantage of. We are 
also told that the difficulty is to get 
the know-how. It is not only im­
portant to enjoy the patent process 
but it is also important to qet the 
know-how to manufacture. Now,
have you experienced thig difficulty 
to get the know-how, and if so, how 
do you propose to get over that only 
by means of compulsory .licensing pro­
visions? ,

'V* ’ : j <y|il 0 ■ . ’*/■
>,lc< n rv ,G n rtw  S iftfe : v,Thi* .}£. . the 

position in some of the foreign coun­

tries that I  have v isited . I  d iscu ssed  
this question with *ome maqttfae- 
turers. Our people are already 
specialising in certain types of pro­
jects. But we have to be extremely 
cautious in this line.

m  wptt | far sprc
*rt f t r  forr srrar, rft

f^TT I ITPPf %
’TTfr % f^ r

5FTT ^t
'TOT I if WTVhr %
W R T  *PTT *rtf f«TJTtdT sffrr %
SPT 7T5RT eft f9RT ^{pFt *nSP»T
fe*r, fa*r st̂ tt ^ tt ?fk
fair ? im w  sprr far

STRFftrT cW

trwlr *ft stftrenr *
ft , ^  «p^rr ?

17 O HTSW5T ftqj ; *PT
snrnr ^  ^ t o t  gf
3ft «p*qfa*rt 5TTH JTT5T 
^  if WPT

<=frf^ x tk  ^rra$r if
?ftT fac^ft vrqfaqf I , 5TPT
fsrcef Jfrt §r s n r  stpt

^PT 5ft ^  TOT fa r 90 qfarft 
trtft § , farrot *Fnft 3it T^t

% r<*w vptt w *.
T ft | I Tfr^T 5Ttm % ^
% f r ^ f  % «f*r ^nrr tstt | i
’hM 3ft spnr ^^1 'TT

?*n ft farm- »fr a r?  ht?t ?r
^  ^  h $  «Frf ^  

?nRTr | fa? 's n w
^ s fr , faRHT 'T?Krr ^ f r  | «
f&t a v  A w *

>?T I , > - -1 0  %T5T % u^rc
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fo r #  f t  3TPnft, fa  
«rtwf < t t« ?  f t ^ r  i

•ft fiwwyHTT n© * r f i m  :

art iiHlfrsn fan  |  

wr arreff Ir s fu fa  spps Ht $ , %finr
M̂ j ?IT VFRRrtt vTT̂ RT TT

38%  fair ^fft ^ R f t  WT?T

W<l*t fkWT *f V9*ll ’*Tf5t & f3R% 

VR^RTTt f̂ ZTT ̂ TRT I

H o » j n w  f a f  : *lf

I ,  sfa 3% 5T$*f ftcTT 3ITPW, 

w&s jf ffcft i **r

'lee HT 'TT « l^  f t  Tft % «H<

f^R fjpT ^ T tf ^ f t  

* f  3r ffcft I W  TOT 5ft

v p ft ^ r  f t  s r ^  finrr 3fnr, 

w  Jr *m i^ 5rr ^ i

*ft faHwy t n  wo ^ r f f r n  :

WT fa^Wf 5T>r SPT% *ffiT *3TCT
?ptt*pt vt ^RTvn^r 

I, Ŝ Ftft Tfa% ^  *UAW\

sft arm f5ra% %

T&vft 5 T I ^  f w  3TT 3%

^1% li+HHl^dVM T>FT HT S%

WK 'rfn̂> UTT *ft *sffaT Vt T̂T Tft ^

^ r t  m t  «r: sqgw  ^rnrr 

in  «%  ?

»To »JTO5T fa f : W *T^

% 3fnn!T «5T 3TRft |  I 1914%

1921 qft ,T^ft *rrrf Jr ^n ^n t sirtnr

^TJpft % $«fld 9RcIT «rr I 

fffit % ?ftTR ^raft fr*p# ift 

si$r «ft, ftro ^I'ff'T *rcr Tfr «rr, 

^ a T f t f ’u r s r ^ ^ T s f r r ^ T t t  i 
^  ? i m  fm ? r  ftm  

fa  WMdNf *f #  ftre ĴTRT’T tft

* *»fr f f  $ 4 ^ t a T ? r  ff’ft, 

v i w  * * r  fipjftrR ^  •

1 6  f » f R  v H d M  f  ^PTT f^ p t 
t f t  ^  « T 5  %  ^ r m  f t  * m  
art t a w  « ft t ?  f ^ $ R m r  Jr | ,
^ R %  «̂TT% f?5*̂ tral»il ^PfSW

* m  | ,  f f ,  f ^ W H l
^ t , ^ r r a ff v t  «t»r  t r r r  

♦ Tki i o o  *j>t <n(t »T •^T t̂,( 7 5  ’lit 
? , ?ft fr ? r ?  eft f<T Y T T T t M r ^ t  9J? 
ffr i

W  W  ?t T fl I ,  <t
^  fw ^ r  ^rr f  i ^ft^M Tffaaln
Vt % 5ftftpt I ^RFTt V tfo m ft  <7TP 
* f^ T  % 5RUTT I

1 0 0 0  T t f W  %  7 0 0  ^ T  | ,  f p  
Wl*T *l^ t  l l O ^ o ^ ^ T ^ I  I 

3 R  ^ f f t %  f%  f»T  ??r^ < n r  Jr
?  ?ft W  fiPTT ftf

< R * w f f  t  m  1 1  o ^ o  
T T f ^ t ,  % f t R ? m r  qf M ^  %  ! R »Td T«jfi 
% 5T*r tw  i w  wnr sf^iwt
w p t f v  700̂ 0 < rtr i 10^0
^  | 3Rft> ^  ^  |

f t  »ft ^ r  h w  v fffv  ^
F h t | fa  ^nlr ^ t

^ t  t t t  ^ f t  f m  i 
'R W T f ^ f s ^ W  T T # p f f  % 3TT?r
vt vtfimr ^r |, fa  ^n»ff ^t 
%  ^ r  «rnr t ?: * i f t  «p V i r ^ t  ^ft $  ?r% i

6 -7  ir  fg - cTT^i ^ n r

Shri R. Ramanathan Chettiar: In
their Memorandum they liked to 
know from the Controller the reasons 
why the patent was rejected. That

• is under clause 127.

Dr. Garbux SlM*h: The point, Sir, 
is very small. The intention i& that 
in this democratic country we should 
ncft give powers to just a single man.

fh | i Jk Ramanathan Chettiar: From 
i the^ifan^ you file an application, !wU&
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Hie Controller till the time the Con­
troller takes a decision on your appli­
cation, there will be a time-lag, and 
then naturally you will know the 
reasons which impelled the Control­
ler to come to a conclusion? Is it 

V necessary for the Controller to give 
you the reasons?

Dr. Gurbax Singh: In order to
avoid complications at a later stage 
and get the blame for one thing or 
the other, there is no harm if the 
Controller gives something in writing 
to the applicant.

Shri R. Ramanathan Chettiar: De
you envisage the possibility that in 
your judgment the Controller may 
err in which case you would like to 
go in appeal?

Dr. Gurbax Singh: That is exactly
what we mean by this. It is better 
that the Controller himself mav give 
the reasons first so that lot of time 
can be cut short in the subsequent 
stages.

Shri R. Ramanathan Chettiar: In
the normal process your viewpoint 
can always be put before 'he Con­
troller and he can review the position 
himself.

Dr. Gurbax Singh: That is cxactly 
what we have meant by this. I n s t e a d  
of rejecting straightway, let him give 
the reasons so that an opportunity i s  
given to him to explain his conduct. 
He can have in his file the fact that 
the reasons were sent to the appli­
cant.

Shri R. Chettiar: From
(the replies you have given to my 
honourable colleagues j find that you 
are representing the distributing 
trade.

Dr. Gurbax Singh: No. We are all
manufacturers. I am the President 
of Gurco Pharma Private Ltd.

Shri R. Ramanathafa Chettiar: I
think your colleague Mr. Hansraj 
Gupta was confusing the question of 
royalty with the question of payment 
of compensation. You would expect 
compensation from Government if 
007(B) LS— 8. |

they take up manufacture in an emer­
gency. Royalty is different from 
compensation. Compensation it not 
provided even in the present Bill.

Shri Hansraj Gupta: W e want that 
this man should be able to get some 
compensation. We thought that the 
royalty was sufficient compensation...

Shri R. Ramanathan Chettiar: Only
in percentage.

Shri Haasraj Gupta: Yes.

Shri R. Ramanathan Chettiar: Com­
pensation should be the royalty per­
centage. Otherwise compensation is 
not provided in the Bill.

Shri B. K. Das: You have sug­
gested that there should be definition 
of the term ‘process’ so that there 
might be one process for a single pro­
duct. I think if you accept the dic­
tionary meaning of the term, then 
probably you need not have any 
definition for that. Are you agreeable 
to this?

Dr. Gurbax Slug: Actually ‘pro­
cess’ should be defined clearly in the 
Act so that there is no confusion 
about it.

Shri B. K. Das: Suppose it is men­
tioned in the Bill that you want one 
process only to be patented___

Shri Hansraj Gupta: One or more 
processes provided all of them are 
experimented upon by the patentee. 
If it is not experimented, then under 
the definition that process will not be 
cQvered.

Shri B. S. Girl: What we mean is 
this: A  process which has been car­
ried out in his laboratory by the ap­
plicant. We want that sort of defi­
nition.

Shri B. K. Das: He will say that 
he has been successful in oroducing 
a certain drug and he wants patent 
for all the processes. It may be that 
he will exploit only one process.
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6br! B. S. Girl: For example, in 
Chemistry we have so many pro­
cesses before you arrive at the final 
product. For instance, nitration will 
be done by various means. Mixing 
I* a process. What we mean by 
procsss is something which ho has 
Harried out in his laboratory. If he 
has experimented with two processes, 
let him have two. If he has experi­
mented with three, let him have 
1hree; but not processes which he has 
not experimented.

Shri K. K. Warior: Is there any
method to find out that he has expe­
rimented it in his laboratory?

Dr. Gurbax Singh: W e have a com­
plete protocol for that in every labo­
ratory. The Controller can examine 
that. Ultimately there is no objec­
tion to accept the dictionary mean­
ing.

Mr, Chairman: When a particular
phrase has no definition, the practice 
is to accept the dictionary meaning.

Shri B. K. Das: Then you wanted 
clause 87 to be deleted. But you 
should know that this is one of the 
important clauses in our Bill. This 
Bill has tried to put drugs, medicines 
and food on a different footing so 
that our people in India will have 
better advantage of exploiting them. 
If only clause 86 is there, do you 
think that all the safeguards provid­
ed in 87 will be available to them? 
Will they not be prevented from ex­
posing them?

Shri Hansraj Gupta: There was
discussion on this very point in our 
organisation. A  number of people 
were of your opinion. But the gene­
ral concensus was that the patentee 
should be given three years as in the 
ease of other articles. It is quite 
correct that there was a difference 
of opinion in our organisation on this 
point.

Shri Shyamnandan Mishra: I have 
two problems in my mind. One is 
that if the patent manufacturers

deliberately keep the manufacture at 
a low level and because the economy 
of the scale is not available the * 
prices of such products are kept arti­
ficially very high, what remedy would 
you suggest? Would you suggest that 
it must be binding upon the patent 
manufacturers to keep to a particular 
scale of operation, that is the opti­
mum level?

Shri Hansraj Gupta: We thought
that the Controller will go into that 
matter whether he has been* carrying 
on manufacture according to the pub­
lic requirements.

Shri Shyamnandan Mishra: My
question is simple economics. Eco­
nomy of the scale should be available 
to him if the product is to be cheap.
If a particular manufacturer delibe­
rately keeps the scale very low and 
therefore artificially keeps up the 
price very high, should it not be laid 
down in the beginning that he must 
conform to a particular minimum?

Shri Hansraj Gupta: After all the 
drugs may be manufactured. But to 
that extent they may not be used by 
the public. In case you compel him 
to manufacture, he may manufacture; 
but he cannot sell them. Therefore, 
these two things have got to be ad­
justed. A  little time may be given 
to him. If the demand is there, and 
still if he is producing at a low level, 
the Controller can take action against 
him.

Shri Shyamnandan Mishra: Should 
there be a provision in law that 
there should be a minimal require­
ment of scale of manufacture on the 
basis of known demand?

Shri G. M. Parikh: There is suffi­
cient provision already. If the manu­
facturer is not meeting the country’s 
requirement, the Controller can re­
voke the licence and give it to other 
pepple. Or, Government themselves 
can take up the manufacture.

Shri Shyamnandan Mishra: There
ia a certain nuance of difference I am
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trying to make. It may well nigh be 
Unpossible for a particular manufac­
turer to meet the demands of the 
community entirely. But should it 
not be insisted upon that a particular 
unit conforms to the minimal re­
quirement?

Shri Hansraj Gupta: Where the de­
mand is already there he must be 
asked to put up an economic unit. 
We can make a suitable amendment 
to that effect.

Sh*i Kashi Ram Gupta: How is it
possible to assess the demand when 
the patent is granted?

Mr. Chairman: How can you lay
down that condition when the patent 
is granted? It is not practicable.

Shri Shyamnandan Mishra: If the 
actual known demand of the commu­
nity is X  and if the production on the 
basis of the patent is going to be X —  
V, should it not be laid down clearly 
that the remaining unfulfilled demand 
could be met by import?

Shri Hansraj Gupta: Apparently
there is nothing against it. I only 
suggest that in the first instance, the 
quantity Y  should be allowed to be 
manufactured here itself by means of 
a compulsory licence or licence of 
right.

Sardar Daljit Singh: In your memo­
randum you have said that the majo­
rity of foreigners who have taken 
out patents did not manufacture their 
patented products in this country. 
What is the number of such patents 
registered in India?

Dr. Gurbax Singh: It may not be
possible to give the exact number. 
But I can give some examples. The 
total requirements of the country of 
chlorophenecol according to Govern­
ment publications is 50 tons per year. 
The licensed capacity already is more 
than 52 tons, but the manufacture is 
hardly 10 tons, that too not at the 
basic stage, but from the intermediate

stage. Other examples are tetracy­
cline, hydrochloride, vitamin C, etc.

Shri Kashi Ram Gupta: Other than 
pharmaceuticals, what other indus­
tries are represented by you, which 
hold patents?

Shri Hansraj Gupta: Radio, textiles 
transistors, etc. There are several 
industries.

Shri Kash! Ram Gupta: You say
that the period of patents may be re­
duced to 10 years in all cases. Is it 
the view of the manufacturers as & 
whole?

Shri Hansraj Gupta: Yes.

Shri Kashi Ram Gupta: But not a
single manufacturer has given evid­
ence before us like that. This is the 
first time I hear it.

Shri Hansraj Gupta: When we are 
asking for 10 years, we are taking 
into account the interests of other 
industries and the interest of the con­
sumers also.

Mr. Chairman: Are other industries 
represented in your organisation? 
Have you taken their view also into 
consideration?

Shri Hansraj Gupta: Yes. We con­
sidered it in our committee. Most of 
the other manufacturers also are re­
presented there.

Shri Kashi Ram Gupta: Do you
know that FICCI and CSIR have got 
different views on this? They want 
to stick to 10 years, for items other 
than drugs.

Shri Hansraj Gupta: If the Con­
troller is satisfied that 10 years are 
not sufficient, th$n 14 years may be 
given. W e do not mind it.

Shri Kashi Ram Gupta: That means 
4 years will be the renewal period.

Mr. Chairman: They do not mind if 
it is 14 years for other industries.
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Shri Kashi Ram Gupta: I have 
stated the opinion of CSIR and other 
technical people.

Shri Hansraj Gupta: We do not know 
about that.

Shri Kashi Ram Gupta: Dr. Gurbax 
Singh said that we may be able to take 
to research in ten years. May I know 
his idea about a unit of pharmaceuti­
cal industry which can have a research 
wing of its own? .

Dr. Gurbax Singh; I can talk about 
jny own firm which has its office in 
Delhi to which a visit from the hon. 
Members of this Committee is always 
welcome. We have about eight specia­
lists who are working only on re­
search. We are spending about 
Rs. 50 000 a year at present. We have 
4 M. pharm., 3 B. pharm and one B.Sc. 
who are placed under the charge of 
one medical man working only on re­
search. While we are developing new 
products we are trying to deviate from 
the conventional products that are 
coming from foreign countries. I must 
make a statement that it is very un­
economical. The moment we go to the 
medical profession, they say that they 
want time before th e / change over 
from the previous conventional pro­
ducts. Therefore, our own research 
people say that they will take over new 
products a little later and they will 
continue to manufacture the conven­
tional products. That is the state of 
affairs with a majority of manufac­
turers. As I said, I would welcome a 
visit from the Members to our firm. 
We are doing research on vitamins and 
also on herbs. We have not finalised 
anything excepting those conventional 
products which we are doing. For 
instance, combination of anti-biotics 
was in a very very ambiguous state 
and the foreign companies were telling 
that it was impossible for any Indian 
company to do that. Fortunately, my 
firm has been the first to do it and do 
it successfully. Chloremphenicol was 
never available from any comer in a 
xeady-made injection form. It was 
available either in a powder form to 
be mixed) with water or in some other

way. My company was the first to 
produce it in an injectible form and 
we have been using it since 1956.

Shri Kashi Ram Gupta: You are
doing research on products and not 
basic research?

Dr. Gurbax Singh: We are doing
product research.

Shri Kashi Ram Gupta: What would 
be the minimum requirement of a 
unit doing basic research? What will 
be the yearly expenditure?

Dr. Gurbax Singh: About Rs. 4 lakhs 
to Rs. 5 lakhs a year and in about five 
or six years they can be very success­
ful.

Shri Kashi Ram Gupta: CIBA has a 
research institute in Bombay. They 
say they are spending Rs. 50 lakhs a 
year, they have 25 senior scientists and 
so on. Are you of the opinion that 
such a large research unit is required?

Dr. Gurbax Singh: I do not think so. 
It is very difficult to criticise anybody. 
I would request this committee to go 
into the details of their expenditure 
and then they will see the real posi­
tion. It may be that to avoid income- 
tax they show huge expenditure under 
this head.

Shri Kashi Ram Gupta: There are
experts who have said that it takes 
several years to finalise the clinical re­
search. Are you of the same opinion?

Dr. Gurbax Singh: No. I can say
that when we started manufacturing 
the basic inj edible product of Chlo­
remphenicol we first gave it to Safdar- 
jung Hospital and, I remember, they 
took six months to give a confirmative 
report and after that we issued the 
product. Unless hospitals refuse to 
cooperate with the manufacturers, it 
should not take more than a year or 
two.

Shri Kashi Ram Gupta: Are clinical 
facilities the same here as in the Euro­
pean countries?
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Dr. Gurbax Singh: Our doctors are 
reluctant to try new products on their 
patients. Therefore, what we do is, 
we try the medicines first on animals, 
which takes about six months, and 
then we give them to the hospitals 
who take another six months.

Shri Kashi Bam Gupta: You have 
said that you require a period of ten 
pears. Is it from the date of sealing 
of the patent?

Dr. Gui'bax Singh: Yes.

Shri Kashi Ram Gupta: There are 
also a number of model laws for deve­
loping countries. They also say that 
ten years is the minimum period. But 
seeing to the conditions of our coun­
try, do you think a ten year period is 
sufficient?

Dr. Gurbax Singh: Ten years would 
be the maximum.

Shri Kashi Ram Gupta: It means if 
this Bill is passed we will be able to 
have easy access to compulsory licens­
ing?

Dr. Gurbax Singh: I should think so.

Shri Kaahi Ram Gupta: Then we will 
be able to force foreign patentees to 
either start manufacturing in this 
country very soon or give compulsory 
licence.

Dr. Gurbax Singh: Yes.

Shri Kaahi Ram Gupta: What about 
our local people, Indian firms who 
want to have research? Will this 
period be enough?

Dr. Gurbax Singh: Yes.

Shri Kashi Ram Gupta: In your
memorandum you have said nothing 
about clause 66.

Dr. Gurbax Singh: That means we 
agree with it fully.

Shri Kaahi Ram Gupta: Can you give 
some statistical data to elaborate this 
point to show that it is not correct that 
If this Bill is passed it will discourage 
foreign investment in this country?

Dr. Gurbax Singh: Here we are dis­
cussing the pros and cons for the bet­
terment of our own community and 
not how much benefit should be given 
to the foreign manufacturers. On the 
contrary, I would be the first man to 
say that even if we stop foreign manu­
facturers nobody in this country will 
die for want of medicines. I can sup­
ply the required statistics if necessary. 
So far as price structure is concerned, 
besides help, we have to see how many 
people in the ountry are dying with­
out medicines because they cannot 
afford them. Looking into that, at 
least our motto is to produce products 
at the minimum possible price 4b that 
the poor patients can obtain them. 
While that is our main motto as repre­
sentatives of the industry here, the 
motto of the foreign manufacturers is 
quite different. We have got some 
statistics of prices which will prove 
that. For instance, TB is a bad disease 
in India and the price of one product 
manufactured locally is Rs. 30 whereas 
the price of the imported material is 
Rs. 12. This is due to the operation 
of the patent Jaw. For another drug 
the local price is Rs. 31 while the 
imported price is IJs. 7. For a third 
drug the indigenous price is Rs. 90 
while the imported price is Rs. 25. 
These are all unpatented drugs. You 
can see the difference. Once the new 
Patent law comes into force, the local 
prices are bound to come down.

Shri K. V. Venkatachalam: If, as you 
sya, these are all unpatented drugs, 
how will the prices be affected by the 
passing of the new patent law.

Shri G. M. Parikh: Our high prices 
are due to the cost of intermediates 
which have to be imported.

Shri Kashi Ram Gupta: Do you
think that foreign collaboration is 
needed or not for the next ten years?

Dr. Gurbax Singh: It is a matter of 
opinion. Personally speaking, I hare 
done it without foreign collaboration so* 
far,

Shri Kashi Ram Gupta: I am asking 
for the country as a whole. Do you



570
think that we can do away with 
foreign collaboration immediately?

Pr, Gurbax Singh; A  lot of fuss is 
made about it. Even the Finance 
Ministry would give permission only 
if we have foreign collaboration. There 
is a sort of mania for it in our coun­
try, including in the pharmaceutical 
industry.

Shri Kashi Bam Gupta: I want the 
opinion of your organisation.

Dr. Gurbax Singh: In Benga1 99 per 
cent of the companies are operating 
without foreign collaboration. In Bom­
bay people are after foreign collabo­
ration. Iii my own organisation, I 
have no foreign collaboration.

Shri Kashi Ram Gupta: What is the 
view of Shri Hansraj Gupta?

Shri Hansraj Gupta: We have always 
considered that foreign collaboration 
may be allowed to a certain extent 
After all, we have nothing against 
foreign collaboration. It is a matter 
of convenience and judgment also. 
We must not put a ban on foreign col­
laboration on ideological grounds.

Shri R. P. Sinha: Would you like to 
have the inflow of foreign capital and 
foreign technical know-how or not?

Shri Hansraj Gupta: W e would cer­
tainly welcome it.

Mr. Chairman: Thank you.

(The witnesses then withdrew) .

(The Committee then adjourned)
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I. Indian Chamber of Commeroe, 
Calcutta

Spokesmen:

1. Shri B. P. Khaitan:

2. Shri B. Kalyanasundaram:

(The witnesses were called in and they 
took their seats)

Mr. Chairman: The evidence you
give is public and will be published 
and laid on the Table of the House. 
Even if you desire any part of it to be 
confidential, that also is liable to be 
distributed to Members of Parliament 
We have received your memorandum 
which has been circulated to all the 
members. If you want to stress any 
particular point or add any new point,

you may do so. Afterwards, members 
will ask questions. ^

Shri B. P. Khaitan: We are fully im 
agreement with the objects and pur­
poses of the Bill. We would like to 
emphasise only one or two points. One 
is about the tenure of patents. Tbm 
Bill provides that it shall be 10 year*. 
You know after a patent has been re­
gistered it takes 4 or 5 years before 
any practical use can be made of it  
So, having regard to the expenses and 
costs involved in working out a patent, 
setting up a factory, etc., 10 years is 
too short a period. So, we suggest that 
the tenure provided under the existing 
Act should not be reduced. We under­
stand the question of tenure has been 
considered under the auspices of the 
UN and they have also recommended
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a period of 20 years. This may be 
•onsidered.

There is a provision for compulsory 
acquisition of patents by the Govern­
ment, Government corporations or 
any person authorised by the Govern­
ment, but the objects and purposes for 
which this compulsory acquisition will 
be made, like famine or defence, etc. 
have not been specified. This may 
alarm patent-holders and outsiders re­
gistering patents here. So, those 
objects and purposes should be laid 
down in the Bill itself.

Where royalty has not been agreed 
upon, the Bill provides a maximum 
royalty of 4 per cent. This may not 
be adequate. Therefore, the maximum 
limit should be raised.

Shri Kashi Bam Gupta: How many 
manufacturers of pharmaceutical 
drugs are members of your Chamber?

Shri B. P. Khaitan: About 50 to 60.

Shri Kashi Bam Gupta: The model 
law itself provides on page 49 in its 
commentary that a patent can be 
granted for a minimum period of 10 
years from the date of grant of the 
patent. TTiis is the commentary on 
section 25.

Shri B. P. Khaitan: We were inform­
ed that it is 20 years. We stand cor­
rected.

Shri Kashi Bam Gupta: The main 
reason given for demanding a longer 
period for the pharmaceutical indus­
try is that they have to spend on re­
search. But in India, the industry is 
not spending anything on research. In 
view of this, is it not desirable in the 
interest of the consumers that the 
period should be minimum?

Shri B. P. Khaitan: If there is no re­
search, there will be no patents. If 
there is research, there will be expen­
diture. If you do not give a longer 
period, the incentive for research will 
not be there.

Shri Kashi Bam Gupta: Is there any
research undertaken in the Calcutta* 
region?

Shri B. P. Khaitan: Attempts are 
being made. People are now thinking, 
in terms of undertaking research. 
There is a change of outlook in the 
industry. That is a well-known fact.

Shri Kashi Ram Gupta: Can you
name any research institute in Calcutta.

Shri B P. Khaitan: Many institutions 
have been set up. But actual research 
in the proper sense of the term is not 
there.

Shri Kashi Ram Gupta: Your Cham­
ber represents both the pharmaceuti­
cal manufacturers and also the other 
industries' manufacturers?

Shri B.. P. Khaitan: Our Association 
is composite representing manufac­
turers, consumers, traders and indus­
trialists.

Shri Kahi Bam Gupta: In view of 
that, may I know whether the manu­
facturers of other industries have also 
demanded any amendment to be made 
in this Bill so far as the period is con­
cerned?

Shri B P. Khaitan; Our Memoran­
dum has been drafted by the commit­
tee which is representative of all 
interests.

Shri Kashi Bam Gupta: So, the 14 
years period from the date of comple­
tion of specifications is agreeable to 
you. My point is this. The existing 
Act provides 16 years period from the 
date of application and this Bill pro­
vides 14 years period from the date 
of completion of specifications. So, 
that does not make much difference. 
Do you agree with it pr not?

Shri B. P. Khaitan: We have men­
tioned in our Memorandum that the 
period of 16 years should not be re­
duced.



574

Shri Kashi Ram Gupta: The period 
of 14 years is from the date of comple­
tion of specifications. Normally, it 
takes 1 to l i  years to complete 
specifications. The period of 16 years 
is from the date of application. There 
is not much difference between the 
two. I want to know whether you 
are agreeable to that aspect.

Shri B* P. Khaitin; It makes no 
difference in that case.

Shri K. K. Warior: I wish to know 
whether you have ascertained the 
views of the members of your Asso­
ciation representing pharmaceutical 
industry in particular separately.

Shri B. P# Khaitan: They are ap­
pearing separately before you. They 
have sent a separate msmorandum.

Shri K. K Warior: I want to know 
whether you have ascertained their 
views.

Shri B, P. Khaitan: We have not 
done it.

Shri K, K. Warior: May I know
whether the Chamber is representing 
foreign interests alsoT Have you 
any foreign members?

Shri B. P. Khaitan: No.

Shri K. K. Warior: May I know
whether in the view of the Chamber 
the for3ign patents come in the way of 
development of the industries repre­
sented by the members of your Asso­
ciation?

Shri B. P. Khaitan: There have
been so many collaborations with 
foreigners at high cost. That is pure­
ly with a view to acquiring their 
know-how including their patent 
rights.

Shri K. K. Warior: May I know
whether there is any difference of 
opinion between the collaborating in­
terests and the non-collaborating in* 
terests?

Shri B. P. Khaitan: There will al­
ways be bargaining between the col­
laborating interests and the non-col­
laborating interests.

Shri K. K. Warior: Which has the 
more predominant voice in your 
Chamber, th2 collaborating interest or 
the non-collaborating interest?

I Shri B. P. Khaitan: Everybody 
wants to collaborate but all have not 
got the resources.

Shri K. K. Warior: That is not
the point. I want to know whether 
the collaborating interests arc more 
predominant than others, whether 
their voice is felt more than others.

Shri B. P. Khaitan: The voice of 
collaborating interests is felt more.

ShTi K. K. Warior: So, your Cham­
ber is to safeguard the collaborating 
interests more than othars.

Mr, Chairman: You can form your 
own opinion.

Shri p . P. Kh°itan: I can explain it. 
We are interested in buying the know­
how. We want to give the least terms 
to the seller but yet we have to give 
him the price.

Shri K. K. Warior: There are patent
rights given to foraign collaborators 
or foreign-owned companies. Sup­
pose they are not manufacturing 
those things here. Should these 
right3 be given to them for importing 
these things only for sometime so that 
after sometime they may establish 
the industry here? What should be 
the attitude taken against thos* 
concerns if we find that they are not 
establishing the industry here?

Shri B. P. Khaitan: The Bill has 
already taken care of that and we have 
not objected to that. We have only 
said that royalties and other things 
should not be so low that people may 
be frightened.

Shri K. K. Warior: May I know 
whether you agree to make a differ*
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 ̂ «nce between the drug industry and, 

the other types of industries?

gliri B, p. Khaitan: The BUI has al­
ready mad* that distinction.

Shri K. K. Warior: We have made 
it. But what is your opinion?

Shri B. P. Khaitan: We have net 
differed from that.

Dr. C. B. Sinjh: Mr. Khaitan, may
I know how many patents are being 
utilised in the Calcutta region at the 

''moment? ,

Shri B. P. Khaitan: I have not got 
that statistical information.

Dr. C. B. Singh: When we went to 
Calcutta, we were told that there were 
in all 8 patents and out of them, pro­
bably 4 were being used.

Shri B. P. Khaitan: I will not be
able to give that information.

pr., C. B. SjAffh: I tun telling th^s to 
you, This is for your information. 
Only 4 patents are being used at the 
moment. My point is this. You have 
said that for helping research, you 
wou d like the period to be extended. 
That is the main argument. What are 

t you doing to help research in your 
region? I agree with you that with­
out research you cannot have any 
new products and that you cannot 
have more patents. What have you1 
done to make an effort in that direc­
tion?

Shi# B. P. Khaitan: My argument is 
based on a commonsense view of the 
matter, namely, in other foreign coun­
tries also, in order to encourage re­
search, they have given a certain 
period within which a. patent should 
be worked.

O. B. Singh: What have you
done to encourage research here?......

Shri B. P. Khaitan: I am answering 
you r question. It is well-known that 

*n India for many years titer* hair

been no research. The question 1»
how to encourage research. The idea 
of research has just started catching 
up. The question is: Will it encour­
age research or discourage research if 
the period is short? That is the view­
point that you have to consider.

Mr. Chairman: There are several
countries which have made this dis­
tinction. Take, for example, Canada.

Shri B. P. Khaitan: They are cases 
of developed countries.

Mr. Chairman: In Italy, they have 
no patent law for food and drugs in­
dustry. Japan had no patent for food 
and drugs industry. There are many 
countries like that. Why should you 
object if we make a difference in 
the interest of the public?

Shri B. P. Khaitan: All that I can 
say is this. You have to decide be­
tween the two views.

Mr. Chairman: There are soma,
countries which have given 5 years 
or 7 years period for food and drugs 
industry. 1

Sfcri B. P. KJpitAji;. Tljpse facets 
are to be considered t*y yot*.

Dr. C. B. Singh: In Calcutta, there 
is a post-graduate medical institute. 
Have you heard about it?

Shri B. P. Khaitan: I have not 
heard about It.

Dr. C. B. Singh: You have men­
tioned that in clause 48, therp is no 
mention of royalty. What do you 
want? You want the royalty to be 
paid when this is to be acquired.

Shri B. P. Khaitan: Yes. I have
already said that when there is com­
pulsory acquisition by the Govern­
ment, the objectives or the purposes 
for which it is to be acquired should 
be specified &nd there should be a 
provision or royalty also. It is inj- 
plied that there will be a royalty •. •
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Dr. C. B. Singh: What do you sug­
gest? Would you like to suggest any 
figure here? Would you like that to 
be agreed to by the two parties con­
cerned, by the Government and the 
other party, by mutual arrangement?

Shri B. P. Khaitan: It is all right 
if it is by mutual agreement. But, if 
it is forced, there should be a ceil­
ing provided for as in the case of 
private users.

Dr. C. B. Singh: You have not
made any mention about the right 
of appeal. At the moment, in case of 
dispute, the right of appeal entirely 
rests with the Drug Controller or it 
comes to the Government. Do you 
agree to this?

Shri B. P. Khaitan: We have not 
suggested that. The right of appeal 
should be to a judicial body. Either 
it may be an administrative tribunal 
with judicial bias or a high court.

Dr. C. B. Singh: Do you agree with 
the setting up of a special Patent 
Tribunal as is the case in some for­
eign countries?

Shri B. P. Khaitan: So long as the 
judicial authorities are there, it does 
not make much difference.

Dr. C. B. Singh: My last question 
is this. You have laid too much 
stress that the patents should be for 
a product. You have dealt with that 
in your memorandum. On this, we 
have varying opinions. You have 
mentioned two countries where they 
are patenting the process. But there 
are many other countries to-day 
where thev are patenting what are 
called products; then there are others 
who are patenting both pro­
cess and products. What are the rea­
sons for your laying too much stress 
on products alone?

Shri B. P. Khaitan: That is because 
of a majority of our members repre­
senting pharmaceutical industries 
favouring this. The two views are al­
ready there. Personally I cannot un­
derstand the difference between the 
two and tell which is more important.

But, since a majority of our members 
wanted it, we have laid stress on 
this.

Dr. C. B. Singh: A  majority of the 
' people are in favour of products and 

not in favour of process. You cannot 
give the reasons because you do not 
understand the difference between 
the two.

Shri B. P. Khaitan: I have not 
been able to understand the differ­

- ence between the two myself, this 
being a technical matter.

Shri M. Ii. Jadhav: You say that ' 
the period is for 20 years. Is it from 
the date erf application?

Shri B. P. Khaitan: We have sug­
gested 16 years. It should be from 
the date of grant of patent.

Mr. Chairman: They have already 
answered this question.

Shri M. L. Jadhav: Can you tell 
me whether the cost of medicines 
which are manufactured here in 
India is higher than the imported 
medicines?

Shri B. P. Khaitan: We have no
knowledge of it.

Shri B. Kalyanasundaram: We
have got another Association called 
Indian Chemical Manufacturers* As­
sociation. Perhaps that body has 
been called for giving evidence be­
fore this Committee. Since this is a * 
technical matter, they would be in a 
better position t° answer this ques­
tion.

Mr. Chairman: It seems they art 
not competent to answer.

Shri Arjun Arora: Do you have
any information about the higher 
rate of royalty and the lower rate of 
royalty paid by your Members to 
foreign collaborators?

Shri B. P. Khaitan: We have no j  
information about that.

I



877
Shri Arjun Ararat Will you be 

able to collect this information and 
send it on to the Committee within 
a fortnight or so?

Shri B. P. Khaitan: We shall make 
an attempt.

Shri Arjun Arora: I hope you will 
be successful if you make serious 
efforts.

Shri B. P. Khaitan: I think col­
laboration agreements provide for 
royalties varying from 2 to 10 per 
cent. Of course, now. Government 
usually sanctions between 2i per 
cent and 5 per cent. This varies with 
the importance of the industries.

Shri Arjun Arora: I don't want 
you to elucidate the government’s 
policy. We have the Industry's 
Minister here. He will do so if neces­
sary. What is the rate of royalty 
that your members want?

Shri B. P. Khaitan: All these col­
laboration agreements are with the 
Industry Ministry. The rates are 
also there. So I need not make an 
attempt to send you the information.

Shri Arjun Arora: Another ques­
tion is this. You made a mention 
about research and development. 
You emphasised the importance of 
research in a developing economy. 
Have you given any thought to the 
development of drug industry in a 
country like Italy where there is no 
patent law?

Shri B. P. Khaitan: I am not com­
petent to express any opinion.

Mr. Chairman: They have no
knowledge of it. *

Shri Arjun Arora: Do you have
some information about Japan where 
there is no patent law? When they 
were developing, they had the patent 
law. They considered -themselves 
that they had developed sufficiently 
to protect themselves. Now there is 
no patent law.

Shri B. P. Khaitan: On these sub- 
jatts, I am not competent +o say
anything. As I said already, I have 
expressed my views from a com- 
monsense point of view.

Shri Arjun Arora: Why do you
insist on 16 or 20 years from the 
commonsense point of view? Why 
not six to seven years?

Shri B. P. Khaitan: That is my 
commonsense view.

Shri M. R. Shervani: I hope you 
will appreciate that this Bill is in­
tended to increase the industrial 
growth and industrial development 
rather than to retard it. As far as 
the period of 16 years is concem*- 
ed— this is what you recommend—  
don’t you think that if the period is 
shortened, it will’ help the people 
to come into the industry to develop 
a particular product or process 
sooner and we will have more pro­
duction?

Shri B. P. Khaitan: The whole
point is that we have not undertaken 
that research so far. We are only 
concerned with the results. We must 
encourage research. We have to 
judge whether a longer period of 
protection will inspire the people to 
go in for research or not.

Mr. Chairman: Till now we had
a longer period. Has it increased the 
research?

Shri B. P. Khaitan: Since when
we had a longer period?

Mr Chairman: Since 1947.

Shri B. P. Khaitan: This longer
period has no meaning. The law is 
there. But the encouragement is not 
there. You know, Sir, Lancashire 
cotton had to be brought here to be 
converted into cloth. Similarly, jute 
went to Dundee. Such being the 
case, how can we think of research. 
During these 17 years we were busy 
in many other directions. The idea 
of research has now come to us by
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way of contacts with foreign coun­
tries and foreigners.

Shri M. B. Shervani: The greater
the production lesser the chance of 
development because other people 
would be discouraged. Where the 
patent is there and even if the pe­
riod of the patent is shortened as in 
the Bill, still you will have five 
years lead over somebody else. That 
is more than sufficient to keep ahead 
of others who will put up industry 
on expiry of patent.

Shri B. P. Khaitan: To judge whe­
ther five years is sufficient, one has 
to take into account all the expenses 
and efforts which he has put in in or­
der to do the research. So far as we 
are concerned, in our judgment, it 
appears that longer period would be 
better. You cannot objectively satisfy 
yourself. For this, what you have to 
do is to make a balance between the 
two objectives— one objective is to 
remove restricted practices and make 
them open to as many people as pos­
sible and the other objective is to 
aee that research takes place. Peo­
ple are not shy of making research 
and putting in efforts because they 
think that after making their re­
search, they are getting back their 
cost of research. You have to balance 
the two.

Shri M. B. Shervani: In your
memorandum, you suggest that the 
minimum period of exclusive ex­
ploitation should be 16 years.

Shri B. P. Khaitan: That is what 
we have suggested.

Shri A. T. Sarma: In your memo­
randum you have suggested com­
plete scrapping up of clauses 87 and 
88. But the grounds given are not 
sound. Will you substantiate your 
atatement?

Shri B. Kalyanasundaram: This
clause provides that the royalty 
rate should not exceed 4 per cent. 
W!e feel that; fixing up of a ceiling 
will not be Conducive to get foreign

interests here. So, our suggestion ia 
that, instead of fixing a rata under 
a statute, leave it to be negotiated 
between the parties by agreement 
After all, the agreements are screen­
ed by Government. So Government 
have an effective say to regulate 
the rate of royalty. Wherever they 
feel that it is excessive, they need 
not give their consent to the agree­
ment. So, as I said, instead of fixing 
the rate under a statute, you may 
leave it to be negotiated between the 
parties and Government has already 
got the power to screen it. That is 
sufficient.

Shri A . T. Sarma: Then there will 
not be any limit to royalty. There 
will be an inventor who will claim 
80 per cent and you are bound to 
give it. Will it not be detrimental to 
the interest of the country? You may 
suggest increasing the rate of royalty. 
But you say that both the clauses 
should be dropped. There is a vast 
difference in increasing the royalty 
and dropping the clauses altogether.

Shri B. P. Khaitan: All collabora­
tion agreements have to be approved 
by Government. Therefore, even if 
these clauses are not there, unless the 
Government sanctions, no royalty 
can be agreed to and no agreement 
can be finalised. So the purpose of 
that clause is served in that manner. 
As I said in the opening portion of 
my evidence, either raise the royalty 
Which could be compulsorily fixed or 
leave it for negotiation between the 
parties subject to the overall control 
of the Government, which is already 
«there.

Shri A . T. Sarma: You do not
want these clauses at all?

Shri B. P. Khaitan: We have ex­
plained our view points. It is folr 
you to decide.

Mr. Chairman: We were given to 
understand that 2 to 3-112 per cent 
is the royalty that is normally paid 
and 4 per cent is quite liberal. What 
is your view?
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8hr| fi. P. Khaltaa: We Have al­
ready suggested that it should be Jê t 
to be negotiated between the parties. 
While actually fixing the royalty,
it may be 4 per cent or 3 per cent
or even 2 per cent. In particular 
cases, 4 per cent may not be sufficient. 
If you make 4 per cent ns the ceil­
ing, then even if you feel that a 
higher rate is justifiable, you will
not be able to pay.
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Mr, Chairman: All the patentees

•re not carrying on research in 
India. They are not even manufac­
turing the patented articles here.

Shri B. P. Khaitan: That is so.

Mr. Chairman: It is to prevent 
such abuses that this provision is 
there.

Shri B. P. Khaitan: There are two 
parts here: one is government user 
and the other is private parties. So 
far as private parties are concerned, 
the Bill provides for adequate com­
pensation. But so far as government 
user is concerned, it has been left 
vague and the area for which the 
compulsory acquisition can be made 
has not been defined. Therefore, so 
far as government is concerned, it 
should be defined (that it can be ac­
quired only for specific purposes 
under certain conditions and in the 
case of private parties, an opportunity 
should be given to the patentee, 
“well, you have not utilised your 
-patent; utilise it within six months; 
otherwise, we will acquire it."

Mr. Chairman: When he has not
utilised it within a reasonable period, 
why should he be given a further 
opportunity?

Shri B. P. Khaitan: He might not 
have been able to utilise it due to 
circumstances beyond his control and 
if he is given another two or three 
nnonths, he may be able to utilise it.
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India which does grant patent on 
drug products, provides an interest­
ing case example. The prices in India 
lor the broad spectrum antibiotics, 
Aureomycin and Achromycin are

among the highest in the world. As a 
jnatter of fact, in drugs generally, 
India ranks amongst the highest 
priced nations of the world—a case 
of inverse relationship between per
capita income and the level of d r ^  
prices.

feqfa if snrc in  *P*nr»
^ n r  snrfa 1 6 ^ ^  t ’, <fr

sftr ?rrw f*rrft

<r^r ^  w  t  ^  ^

siftrer f  i

srsr *ttt

m  STPT TPRTT SrTPT,

m fc TTm HFT HPT I

fitt m n *
fH»reHT «rt»iTl ^  1 1

Mr. Chairman: I would like to
point out this to you. Please see 
clause 102 which says:

“The Central Government may, 
if satisfied that it is necessary that 
an invention which is the subject 
of an application for a patent or a 

' patent should be acquired from 
the applicant or the patentee for a 
public purpose, publish a notifica­
tion to that effect...........”

So, both public purpose and notifica­
tion are there. It will be done by 
notification.

Shri B. P. Khaitan: W e have only 
suggested that the purposes should 
also be defined.

Mr. Chairman: It will be a jrablie 
purpose. Notification will certainly 
mention it.

Shri B. P. Khaitan: Government
have got unlimited rights. I may also 
say that clause 102 has to be read 
with clause W  which says:

“For the purposes dt this Chap­
ter, an invention is said to be
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used for the purposes of Govern­
ment if it is made, used, 
exercised or vended for the pur­
poses of the Central Government, 
a State Government, or Govern* 
ment undertaking or any other 
undertaking in a class or classes of 
industries which the Central Gov­
ernment, having regard to the in­
terests of the general public may 
notify in this behalf in the 
Official Gazette” .

The purposes for which such notifica­
tion can be issued are not provided.

Mr. Chairman: The notification will 
mention it.

Shri B. P. Khaitan: Under the 
Land Acquisition Act, it is provided 
that it can be acquired for a public 
purpose and public purpose is defined. 
In this Bill you do not provide the 
purposes for which Government can 
acquire.

Shri R. Ramanathan Chettiar: Your 
Chamber’s Memorandum, from the 
beginning to the end, suggests that 
this will act against the inflow of 
foreign capital in India. You know 
that the purpose of this Bill is to pre­
vent foreign capital coming here on a 
monopolistic basis. We can have 
foreign capital on a Collaboration basis 
with our Indian entrepreneurs, but 
not on the basis of cartels or monopoly 
basis. That is the object of the Bill, and 
I am sure you will agree with this. 
Unfortunately your memorandum 
gives an impression different from 
this. This is at least the impression I 
got reading between lines of your 
memorandum.

‘ Shri B. P. Khaitan: We never meant 
that. We said that foreign collabora­
tion is now on the basis of 25 per cent 
participation and if thfcir rights are 
not protected they will not collaborate. 
This is what we meant. We never 
meant the other thing. In fact we 
agree with you.

Shri R. Ramanathan Chettiar: An­
other point is, you are stressing more 
on the product rather than the pro-
807 (B) LS—7. I

»
cess. Have you any objection to thif 
Bill covering process-cum-product?

Shri B. P. Khaitan: That will meet 
our point.

Shri B. K. Das: In your opinion the 
clause relating to licence of rights is 
the most objectionable. This is a 
special clause provided so thaf any 
person can exploit any patent for pre­
paring drugs and medicines. Royalty 
has been provided and other provisions 
are also there. Why do you object so 
much to this clause especially when 
high prices are charged by foreign 
patentees? They are only importing 
and not exploiting the patents here. 
We are trying to make a special pro­
vision for manufacture of drugs in this 
country so that all this misuse may be 
eliminated. Why do you object to 
this?

Sfepi B. Kalyanasundaram: We have
explained that in our memorandum. 
Something is manufactured out of 
very expensive research by somebody, 
and somebody else gets hold of a 
licence and starts manufacturing it.

Shri B. K. Das: In the life time of 
the patent, nobody can ask for it.

Shri B. Kalyanasundaram: We have 
made a specific suggestion. That is to 
give notice to the patent-holder that 
if he does not produce it, we shall give 
licence.

Shri B. K. Das: That means you 
are in favour of compulsory licensing.

Shri B. Kalyanasundaram: Yes, after 
giving an opportunity to the patent 
holder.
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Shri B. P. Khaitan: I think we have 
basically answered this question and 
that is about price control and all 
that. If patent is not used, then after 
giving notice to the patent-holder 
other people should be allowed to use 
it. We have covered all these points 
either by implication or expressly.

Sardar Daljit Singh: You have said 
that in 1961 the United Nations pass­
ed a Resolution that its Secretary 
General should report on the existing 
patent systems in developed countries 
and the role of patents in the transfer 
of technology from developed to 
developing countries. May I know 
which technology has been...........

Mr. Chairman: That has been
covered.

Sjhri Shyamnandan Mishra: One.
construction generally put in for the 
strong plea that the Indian industria­
lists make for patent rights is that it is 
not because of their solicitude for the 
Indian enterprise and initiative so 
much in this field but because they 
want to enter into some kind of col­
laboration agreement with foreign 
patentees and thereby they also want 
to enjoy all those privileges and rights 
that would be granted to foreign 
patentees. Will the witnesses kindly 
clear this point So far as this popular 
misconception or misunderstanding is 
concerned?

Shri B. P. Khaitan: This is based on 
a slight misconception. We will not 
be able to induce a foreign pateht- 
holder to bring his knowledge to 
India and transfer his patent or col­
laborate with us unless his product 
is protected. It is not for protection 
of the Indian collaborator, it Is be­
cause he will aoA •oJJabor t̂fe Wtth us 
unless his rights are protected. We

are in need of foreign know-how. 
This is the fundamental basis on which 
this opinion has been expressed. We 
can induce a foreign collaborator to 
come here on the basis of his rights 
being protected. If his rights are not 
protected he will not come.

Shri Shyamnandan Mishra: Know­
how is a different thing altogether 
from patent. Know-how can be pur­
chased as is done in many countries. 
Of course, know-how is associated 
with patent, but know-how can be 
purchased.

Shri B. P. Khaitan: Know-how is 
certainly a wider term than patent, 
but patent is nothing but know-how.

Shri M. R. Shervani: With regard 
to clauses 87 and 88 you say that 
these clauses may have serious adverse 
repercussion on research. May I know 
whether the expenses incurred on re­
search are allowed by the income-tax 
laws as revenue expenditure or not?

Shri B. Kalyanasundaram: Yes.

Shri M. R. Shervani: That means 
the State Government or the Govern­
ment of India has already contributed 
50 per cent towards the cost of re­
search and the amount spent by the 
parties on research would be half 
their actual expenditure?

Shri B. Kalyanasundaram: Our ap­
proach has been slightly different. We 
are talking of research done in foreign 
countries and the product arrived at 
by reason of that research and patent­
ed here.

Shri M. R. Shervani: In foreign
countries also research expenditure is 
allowed by the income-tax depart­
ment. That means the actual expen­

. diture on research is less than half the 
total expenditure. Is that right?

Shri B. Kalyanasundaram: That
could be.

Shri M. B. Shervani: You say that 
compulsory licensing or licensing of 
rights would result in all sorts of 
people getting free licences and manu­
facturing drugs of inferior quality.
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Why should you have lack of confi­
dence in the judgment of the Control­
ler? The Controller grants a licence 
only after taking into consideration 
the financial capacity and technical 
ability of the party concerned.

Shri B. Kalyanasundaram: You can­
not take it for granted that whenever 
the Controller gives a licence he will 
give it only to parties who can do the 
job properly. We know that in the 
matter of industrial licensing so many 
have become infructuous. Therefore, 
there cannot be any presumption that 
because the Controller gives the 
licences the parties will be able to do 
the job.

Mr. Chairman: We have no more
questions to ask you. Thank you very 
much for coming and helping the 
committee by giving evidence.

(The witnesses then withdrew).

H. Associated Chambers of Commerce 
and Industry of India, Calcutta.

Spokesmen:

(1) Mr. C. A. Pitts.
(2) Mr. A. B. Parakh.
(3) Mr. I. Mackinnon.

(The witnesses were called in and they 
took their seats)

Mr. Chairman: The evidence that 
you give is public. It will be printed 
and distributed to the members of the 
Committee and Members of Parlia­
ment and also laid on the Table of 

•the House. Even if you want any 
particular portion to be treated as 
confidential, it will be printed as cir­
culated to the Members of Parliament.

We have received yonr memoran­
dum and it has been circulated to 
Members. If you want to make out any 
new point, or stress some particular 
point, you may do so. Afterwards, 
our members will ask questions.

Utri C. A. Pitts: First of all, gentle­
men, may 1 thank you for th is1

opportunity for the Associated Cham* 
bers of Commerce and Industry 
present their point of view to you m  
person? May I perhaps begin with 
just a word about the nature of the 
organisation which we represent?

The Associated Chambers of Com­
merce and Industry, or ASSOCHAM  
as it is usually called for short, is an 
apex organisation on the top of 11 
Chambers of commerce and industry 
which in fact cover the whole of India 
geographically. These 11 chambers 
altogether have more than 2,500 mem- 
ber-companies, and these companies 
employ more than two million men 
and women. The organisation repre­
sents strongly wholly Indian industry, 
but it also represents, again strongly, 
many examples of collaboration and 
partnership between Indian and for­
eign concerns. And, finally there is 
to be found within its ran&s every 
conceivable kind of industrial activity, 
right from the traditional industries 
such as tea, coal and jute right 
through to the most modern industries 
employing the very latest technology 
available in the world.

We three, gentlemen do not com* 
before you as legal experts in ti*e 
context of patent law. We are prac­
tising men of business, professional 
managers who live and'work in India, 
and it is not our task to be concerned 
with any high-strung discussions of 
the principles of private ownership, 
or technical property, or anything of 
that kind. We are concerned in our 
comments only with the practical 
down to earth effects of this Bill on 
the pace of development of India's 
industrial plans. We would like to 
submit that against this general back­
ground, it is necessary to view the 
Patents Bill not as a Bill by itself in 
isolation, but just as a tool 0r as part 
of a set of tools in the hands of the 
Government and the executive, design­
ed for ensuring the effective and the 
prompt development of India’s indus­
trial economy and for safeguarding 
the essential interests of that econox^y , 
and, hence of the Indian nation. Najr*, 
against "these criteria, how, in
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Ascham’s view, does this Bill measure 
out? It is, in our considered judg­
ment, a Bill which contains certain 
provisions which far from accelerat­
ing the pace of India’s industrial 
development, wiir tend to slow It down 
and prove not beneficial but harmful 
to the public interest. There is also, 
we feel# a tendency to regard this 
Bill as being concerned almost essen­
tially with food and with drugs. But 
in our view, this is misleading. A  
number of provisions of this Bill—  
e.g. clauses 48, 53, 89, 93, 99, 100 and 
116— have a direct effect on the total 
climate as it were which affects all 
of industry within this country. More 
specifically, clause 87(a) (iii) dealing 
with licences of right seems to us to 
affect the whole of the chemical indus­
try; and the chemical industry is, of 
course, a very wide and a very diverse 
thing which includes products as 
different as modern plastics and 
polyjners, synthetic fibres, dyestuffs, 
modern synthetic paints and so on, as 
well as the whole range of organic 
and inorganic chemicals.

Now, we would like the Bill to be 
considered— we think it could be con­
sidered most usefully— under two 
broad headings; first what We regard 
as its domestite effect within India and 
secondly what we would regard as its 
international effect.

Now, it is our contention, gentle­
men, as set out in our memorandum, 
that the cumulative effect of those 
powers in the Bill" which are totally 
reserved to Government, as in clause 
48, the summary and retrospective 
curtailment of the terms of the patents 
as in clause 53, and the clauses relat­
ing to licence of right set out in 87 and 
88, would be to remove— I can give 
some instances— or greatly reduce 
that protection which hfts hitherto 
been accorded to the fruits of research 
and invention and, in our view, the 
effect of this domestically can only 
be to discourage research, and even 
where research continues to be carried 
on, to cause the results of it to be 
suppressed. This, in our view, would 
be a very great loss to the nation and

a very great loss to the source 
important materials for the academic 
and scientific world of India. We 
would submit that in the broad con­
text of what India is trying to do, it 
is difficult to reconcile such a policy 
which we believe to be inherent in 
this Bill, with the call~that the Gov­
ernment through its leaders and Min­
isters has been making in recent 
months to industry for a great increase 
in the research efforts in the drive 
to achieve self-sufficiency. Ministers 
have gone so far as to suggest in 
public addresses that they would con­
sider greater incentives in order to 
promote a greater effort on research. 
And it does seem to us that in this 
area, the effect of this Bill as we see 
it, is incompatible with that declared 
policy of Government.

This is a highly technical modern 
world. Sfcience and technology call 
the tune in the pace of industrial 
advancement as can be seen by a 
fiance at any of the leading indus­
trialised countries of the world. It 
seems to us— we submit this view 
with all deference— that it is contrary 
to the national interests that in this 
year 1966 India should be initiating 
an action which, in our view, will 
discourage and deter research and 
development and would encourage the 
suppression of important scientific in­
formation. There is another point 
here. Let us consider the effect of 
this on the large body of extremely 
able young Indians wh0 are now 
beginning to be turned out of acade­
mic institutions, highly trained and 
ready and eager to participate in a 
research effort which will benefit their 
country. We believe that the by­
product of this depressant to research 
will be a correspondingly greater 
temptation for these young men to go 
elsewhere in the world to find the 
satisfaction that they will be deprived 
of in their own country. India will 
find itself faced with an increasing 
“brain drain” as it is being called in 
other parts of the world.

Internationally, in the view of 
Assocham, this Bill could have a num­
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ber of harmful effects. Here again 1 
would like to makev a reference Vo 
what has been declared to be Govern­
ment’s policy regarding foreign in­
vestment and the 'need to achieve a 
more rapid implementation of India's 
Plans to encourage foreign invest­
ment and the importation of modern 
technology iii those fields where' it is 
thought that it would be a matter of 
priority. Almost all the highly indus­
trialised countries of the world, who 
are owners of this extremely modern 
technology which India desires, adhere 
to the principle of strong patent pro­
tection. Even those countries who 
hitherto have been outside of this, 
such as Italy, are ttrow reported to he 
coming into line and having within 
their country a law which does afford 
a strong patent protection. In Russia, 
too, which is. so to speak, outside the 
democratic world, lias seen the value 
and the force of such a system of pro­
tection. The whole {rend in the in­
dustrialised countries is towards har­
monising their patent laws so that 
they are in step with each other so 
as to encourage and make easy trade 
in technical information and indeed 
trade in technical products. It is our 
judgment that the effect of this Bill 
will be to breed dismay in the minds 
of those owners of modern technology 
overseas who are interested in India 
as an area of investment because they 
see apparently a wish of the Govern­
ment of India substantially to reduce 
the protection afforded to patents not 
only in the future but summarily, so 
to speak, in respect of patent protec­
tion already granted. But more than 
that, we believe that these countries, 
because of this, will be reluctant to 
seal their patents in India and to 
publish the extremely valuable scien­
tific information that they contain. 
This will be a great loss to India’s 
academic and scientific institutions. I 
would like, if I may, for a moment to 
draw attention to the difficulties 
which this Bill would bring in the 
way of the movement of goods for 
exports. If India’s patent laws are 
not generally in line with those of 
the world t0 which she seeks to ex­
port her manufactured goods, impe­

diments to export are likely to arist 
in those cases where goods manufac­
tured in India outside of patents are 
sought to be sold in countries in which 
they are still covered by valid patents.

There is another aspect which we 
have not touched in our Memoran­
dum. India is rightly regarded as the 
leader among the developing countries 
of the world, and the kind of patent 
law that she brings into effect is like­
ly to be something of a leader in the 
eyes of the countries who are follow­
ing her. Now if they follow what, 
with respect, may I call a bad ex­
ample, India would suffer in the 
future when she herself wishes to sell 
in such areas, the fruits of her own 
research. Conversely if those coun­
tries in fact do not follow this exam­
ple but adhere more cldsely to the 
conventions which are practised in 
the West, then India would suffer by 
comparison as being an area which is 
comparatively less attractive to for­
eign investment than those newly 
developing countries.

I would like also, Gentlemen, if I 
may just for a moment to suggest that 
some consideration Efe given to the 
practical effects of some of these 
clauses. If pharmaceutical patents are 
to be limited to 10 years, it is I think 
demonstrable that In many important 
cases, beneficial production does not 
really begin until 7 years have elaps­
ed from the ctate of the sealing of the 
patent, which means that only 3 years 
are left to the owner in which to 
recover the very large expenditure 
on research and testing and develop­
ment— leave alone to recover any ex­
penditure which has proved abortive 
on other products. Now what is he 
to do in these 3 years. The logical 
answer would be to pitch the price so 
abnormally high that he will be able 
to recover in a short time this expen­
diture. This seems fo be precisely 
what Government of India wishes to 
avoid. It wishes the prices to be 
kept as low as possible. It seems 
logical that where protection is given, 
it should be given for sufficiently long 
period so that money can be recovered
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steadily and not suddenly in very 
large lumps and we strongly urge that 
there should no discrimination in the 
matter of treatment of patents against 
the drugs industry. Indeed, we could, 
I think, easily adduce arguments for, 
in certain instances, granting a longer 
term of patent protection to certain 
kinds of drugs.

May we, Grentlemen just for a 
moment, also consider * the practical 
effects of the proposal in clause 87 
concerning “Licence Of Right”. It 
seems to us that simuleaneously with 
the publication of the patent affecting 
drugs, or food or chemical substances, 
any person— presumably any number 
of persons— can as a right become the 
possessor of a licence. The only thing 
to be settled is the terms which the 
owner of that patent will give to the 
individual licence holder. One could 
imagine a situation where— particular­
ly when it is a promising looking 
patent— one dozen, two dozen or 5 
dozen people may want a licence. The 
unfortunate Controller will have to 
try to determine what are the reason­
able terms for all of them. When 
they get the licence and get # their 
terms, how does it tie in with the 
industry's development. Do they all 
go over to anotTier section of the 
Government to get a licence? If all 
25 or 35 get such a licence, is any one 
of them in fact going to or willing 
in such a competitive situation, to 
implement it. Of course when he has 
got the licence, he has only got the 
licence; he has not got the know-how, 
which is a separate subject.

These clauses 87 and 88 pertaining 
to these Licences of Bight will in fact 
lead to a chaos and a very large load 
of wasteful administrative work with 
little or no compensating benefit to 
the country.

An hon. Member: Will lead to 
chaos?

Mr. C. A. Pitts: Pl*obably chaos is 
a strong word. What I mean is there 
may be very many many people all 
trying to get the aame licence. Hie 
Controller will be charged with try­
ing to arrange for mutual terms. They

have got to decide a*bout the licence 
which is another heavy load of admi­
nistrative work. I am sorry, Sir, I 
withdraw the word.

Finally, Gentlemen, we would like 
to make a brief reference to the ques­
tion of appeals which in the view of 
ASSCHAM are adequately catered for 
in the Bill. We would like to recom­
mend that in addition a judicial Appel­
late Tribunal be set up which 
in our opinion, w^uld do much 
to restore the confidence which some 
of the proposed measures have taken 
away.

Now all thUt I have said, I am 
afraid, has so far been rather destruc­
tive. I would, if I may, like to end 
on a constructive note. We do ac­
cept, of course, the fact that a Act 
that has been on the Statute Book 
since 1911 does need to be brought 
upto date in number of respects. I 
would also like to submit that the Act 
as amended has in fact stood the test 
of time very well and that if there is 
any need to make any additional pro­
visions so that the products or pro­
cesses which are vital to the economy, 
be brought into production quickly, 
then let it be done simply with no 
corresponding psychological or deter­
rent effects by nsodifying and revising 
those clauses relating to compulsory 
licences. That is, Sir, as much as I 
have t0 say as a general comment.

Dr. C. B. Singh: Mr. Pitt, you
have been talking about research. 
I entirely agree with your remarks. 
May I know what effort your organi­
sation is making towards that? Have 
you some idea about the money being 
spent or the people being paid" as far 
as research is concerned.

Mr. C. A. Pitts: I think you are 
asking about the inside effort. Or 
are you referring to the world effort?

Dr. C. B. Singh: Your effort inside 
and outside both.

Mr. C. A . IP|ltts: As far as
ASSCHAM is concerned, the situa­
tion differs from one industry to 
another and I think it would not 
proper for me at the moment to



5 8 7

answer for lack of reliable informa­
tion with me. Perhaps Mr. Mackinnon 
could talk about 1He pharmaceutical 
industry and Mr. Parikh could talk 
about those industries with which he 
is personally familiar. As far as IC1 
is concerned, it spends a large amount 
of money on research and develop­
ment. The figure, I think( is round 
about 20 million pounds a year. It 
may even be more. I would not like 
you to regard it as an accurate figure.

Shri R. Ramanathan Chettiar: What 
is the percentage?

Mr. C. A. Pitts: It would be of the 
order of 3 to 3J per cent. In India, 
the ICI, having to manufacture in a 
number of fields, is now doing re­
search work essentially of the applied 
nature in order to make the fullest 
use of Indian raw-materials, in order 
to adopt processes suitable in Indian 
conditions and a very great effort is 
being made to train Indian staff not 
only within India but through other 
members of the ICT Group across the 
world.

Dr. C. B. Singh: May I know the 
percentage spent on Research in the 
pharmaceutical industry?

Mr. I. Mackinnon: Mr. Chairman,
I am not here to speak on behalf of 
,the pharmaceutical industry, and I 
am very anxious that anything I say 
may not be taken as contradictory to 
what the representatives of the phar­
maceutical industry state them­
selves. I can speak only from perso­
nal knowledge. Pharmaceutical in­
dustry is essentially a research and 
development based industry. It is 
my impression that those members of 
the industry who are concerned with 
the development and manufacture of 
modem drugs are today spending 
some 2 per cent of their turnover on 
research and development. This 
would be the approximate figure in 
roy own organization and I have had

the privilege of showing. Mr. Chair­
man and some of the distinguished 
members of this Committee what that 
effort looks like on the ground. But
I would be the first to concede that 
this effort is small in relation to the 
effort that i6 being put into pharma­
ceutical research' in other countries d  
the world. In some developed coun­
tries of the world the proportion of 
turnover would be somewhat in 
excess of 5 per cent, and in some 
cases, expected to be above 10 per 
cent. I would submit, Mr. Chairman, 
that the figure in India, which is low, 
has nothing to do with the previous 
or the existing patent legislation. It 
is essentially a matter of the present 
stage of industrial development in the 
country. In a comparatively short 
time, the drug industry has develop­
ed from being a relatively small col­
lection of distributors to being a 
manufacturer using some of the most 
advanced modem technology in the 
production of drugs anywhere in the 
world. And it is the next stage in 
the industry’s development where 
research and development necessarily 
take place h£re in India, partly in 
order to protect that investment 
that has already been made 
against competition either from 
within India or outside, partly to 
improve on the methods and the pro­
cesses that are being used in various 
companies in the industry, and partly 
to development of new methods of 
manufacturing drugs, new advance 
in medicine and to take full advan­
tage of Indian raw-materials, Indian 
scientists and technical staff. We 
have in our industry a very large 
measure of expertise that we have 
been alble to develop over the last 
10 15 years, I submit that with ade­
quate patent protection, this figure of 
percentage on research is bound to 
rise in next course of the industry’s 
growth and development.

Dr. C. B. Singh: You think that 
just by a strong patent law the re* 
search will be automatically improv­
ed in this country? Is that your 
contention?
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Mr. I. Macklnnon: Yes, Sir, other 
‘things being equal.

Dr. C. B. Singh: My feeling is that
2 per cent figure is a little higher 
figure. Evidence has come here that 
in India— in Eastern or western part—  
hardly anything has been done as far 
as research is concerned. 2 per cent 
is a very big sum. If your figure is 
correct, I would be happy. But my 
feeling is that definitely not even 1 
per cent is being spent as far as re­
search is concerned. My feeling is 
that our patent law is already strong 
enough— 16 years protection has been 
provided; there is nothing wrong with 
it; there were certain defects that we 
are modifying. In spite of a strong 
patent law, hatfdly anything has been 
done in this country. That is our 
trouble. Supposing we make these 
changes, how could we be sure that 
they will be spending more money on 
research? Research, as you know, is 
the very basis of finding new methods. 
Just by a strong patent law, will it be 
possible for you to spend more 
money on research, or something else 
has got to be done? That is my 
question.

Mr. I. Macklnnon: In; answer to 
this question, I would say that I have 
made a statement originally that I 
can speak only of a certain group of 
companies in the pharmaceutical in­
dustry who are using imported tech­
nology in the production of modern 
drugs. I camnot speak for the phar­
maceutical industry as a whole. My 
figure of 2 per cent, I am sure, will 
be substantiated by the representatives 
of PPI who appeared before you a few 
days back. I am sure, that figure is 
broadly speaking, correct. But I en­
tirely agree that it is a low figure. 
But it seems to me that one first es­
tablishes a process, one first gets 
manufacture going on economic basis, 
and then you turn to the research and 
development. But this will happen 
when the patent protection is strong 
and adequate.

Dr. C. B. Singh: We have already 
three types of protections, viz., (i) 
product protection (ii) process "pro­
tection and (iii) product-cum-process 
protection. Now you have mostly 
pleaded for product protection. Why?

Mr, I. Macklnnon: If I have given 
the impression of so pleading, it was 
not intentional. I am not going into 
the relaitive merits of products as 
against processes over the whole range 
of industry. I am not so qualified to 
say that. W e thought we ahall be 
able to get some better idea from you 
Anyway it is all right if you cannot 
express an opinion on that.

My second point is about clause 48. 
You have mentioned that this clause 
should be deleted more or less almost 
because it cuts at the root of ’ very 
protection. You remember we are 
having certain difficulty— I am talking 
albout certain particular drugs for 
T.B. etc. and other vital drugs— these 
are very common drugs and we know 
in the use of these drugs those who 
have patent charge very high prices. 
So with that aim in view to make it 
impossible for those patentees 
Government will be able to take ad­
vantage of this clause and get these 
drugs either from here or by importing 
them. That is why we have put this 
clause. What you have to say about 
it?

Mr. C. A. Pitts: W e take the view 
that Government here assumes, in 
fact, total power to declare as free of 
infringement any patent of anything. 
What we say is that this total power 
has a psychological effect and is a 
deterrent. Government has ample 
powers elsewhere in the Bill to bring 
about its wishes either in the chapter
17 and so on or by the device of Com­
pulsory Licences.

Dr. C. B. Singh: So what do you sug­
gest? I agree that Government has 
ample powers. Will you suggest that 
Government should pay reasonable 
compensation while taking over any 
patent?
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Mr. C. A. Pitts: I would say that 
clause 46 becomes very similar to 
clauses 99 & 100 and there is no need 
for clause 48.

Dr. C. B. Singh: I think it does 
become similar. If that is agreed you 
agree to a compensation on reasonable 
terms.

Mr. C. A. Pitts: My point really is 
clauses 99 & 100 take care of it and 
Government could achieve its wishes 
without clause 48 which causes this 
feeling of total power of the Govern­
ment taking any patent at any time.

Dr. C. B. Singh: You think that that 
section is enough for the Government. 
You want complete deletion of clause 
48.

Now what are your views about 
clauses 87-88? What you think will 
be an adequate compensation? We 
have suggested maximum of 4 per 
cent. Do you agree that maximum of 
4 per cent is enough?

Mr. C. A. Pitts: No, Sir. I would 
suggest that all products and process­
es are to be considered on their merits. 
In some cases it could be 4 per cent; 
in some other cases it can be too much 
and too little. Some guidelines would 
have to be formed so that each case 
could be judged on its merits.

Dr. C. B. Singh: What will you 
suggest?

Mr. C. A. Pitts: J will say through 
mutual goodwill on both sides. The 
suggestion of some judicial body to 
arbitrate would be the most happy 
solution.

Dr. C. B. Singh: Clause 116— Ap­
peals. What do you think about the 
Appeals? The Appeal has been left 
with Government because there have 
been people who obstructed and good 
things have not been supplied to the 
people at large by certain patent in­
terests. That is why we have brought 
this clause.

Mr. C. A. Pitts: I think, Sir, the 
dispute should be dealt with in *  diff­

erent way and not by, so to speak, 
removing any right to a judicial ap­
peal in the whole of enactment. I 
think there is already power in this 
Act to sanction the getting of manu­
facture pending the result of negotia­
tion. This by itself avoids delay but 
I do not see why one could not ad­
ministratively deal with delays.

Dr. C. B. Singh: We cannot go
against the High Court. The High 
Court will not simply listen and, as 
such this power is being taken over 
by the Government. What will you 
suggest in this regard?

Mr. C. A. Pitts: We have suggested 
Patents Appeal Tribunal consisting of 
single judge on the lines of the Bri­
tish precedent which according to 
our information works well.

•Shri M. L. Jadhav: You know the 
Model Law. According to Model Law 
the term of Patent is for 10 years. Do 
you agree with it?

Mr. C. A. Pitts: I do not agree with 
10 years as the one and the only term. 
If it is extendable, according to some 
criteria, if necessary, by another 7 
years that I think would be better 
than the flat 10 years which is inade­
quate and brings out results which are 
high prices.

•Shri M. L. Jadhav: Are you aware 
of the fact that the prices of some of 
the drugs in India are much higher 
than they are in other developed 
countries? What would you suggest to 
bring down these prices?

Mr. I. Mackinnon: Mr. Chairman, I 
do not accept the statement that on 
the whole drug prices to the consumer 
in India are higher than they are in 
other countries of the world. I do 
not deny that this may be true in 
some cases but there are many cases 
where the consumer has to pay much 
lower here in India'*' 'them in other 
countries. I have no detailed figures 
to put forward to prove this conten­
tion. OPPI representatives will be able
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to throw much better light on this 
aspect. ^

My own experience why drug prices 
are as high as they are in India is en­
tirely because costs of manufacture of 
drugs are as high as they are and the 
concerns of pharmaceutical manufac­
turers have to cut down the costs.

The concern of the manufacturers 
is to keep down the costs. There are 
two aspects of this. One concerns 
the high cost of materials and the 
other concerns the relatively high 
cost of labour. In so far as 
materials are concerned, which is a 
smaller part, the imported material by 
and large has been until recently 
subject to rates of duty that are as 
high as 70 per cent. In addition, there 
are the freight and landing charges, 
so that one can say that the average 
cost of the imported raw material here 
is something like double what it is 
in the country where this material 
originates. For the much larger com­
ponent, which are raw materials and 
packing materials purchased locally, 
it is the experience of the average 
pharmaceutical manufacturer that they 
cost between, two and three times 
what they do in the developed coun­
tries. This is essentially a reflection 
of the current state of development 
of the country.

We all know that until there is a 
highly developed organic chemical in­
dustry here in India which is deve­
loping now, the cost of many of the 
basic materials and intermediates 
that are used in drug manufacture is 
necessarily going to be high, but it is 
our assumption that as industrial and 
technological development proceeds 
in those industries that supply us with 
our raw materials and the packing 
materials, those costs will come down. 
Certainly* they should come down re­
latively to other things.

Then, if I may say a word about 
the other mam component, labour, 
there is, I am afraid, an impression 
in many minds that this is a low 
labour cost country. In the pharma­
ceutical industry, at any rate, it is

my experience that this is not true. 
Our labour costs are relatively high 
to what they would in other parts of 
the world. There are two reasons for 
this. One is inexperience, which it is 
our duty to do something about Our 
hope is that as one progressively 
trains the workers to be more effi­
cient and to be able to do a wider 
variety of jobs, the effect will be to 
reduce the cost of labour per unit of 
output. But the other principal rea­
son, I think, is that we are working 
under very much more difficult con­
ditions so far as labour is concerned 
than in many of the highly automated 
plants in the West. We operate on 
a much smaller scale. We do not go 
in for automation of processes in the 
drug industry, not even of packing, 
let alone manufacture, because this 
is not at the moment technologically 
feasible, and therefore we are using 
labour wastefully as compared to 
some of our opposite numbers else­
where.

One other point, of course, is that 
in this country most of us in the 
larger pharmaceutical companies are 
paying to our workers dearness allow­
ance on a fairly generous scale based 
on the cost of living index, and as a 
result of the rise in the cost of living 
index over the last year or two, des­
pite what we wish to do and are doing 
to improve labour efficiency, the cost 
of labour is, in fact, rising and ris­
ing rapidly. Because of this, both on 
the raw material side and on the 
labour side, our costs are extremely 
high, and I would not like to leave the 
impression that drug prices are high 
because profits are high. It is my 
submission that drug prices are high 
primarily because costs are high. 
Even so, the prices that the consumer 
pays for drugs in this country by 
and large are no higher than in most 
of the developed countries of the 
world.

Mr. Chairman: In drugs like
chloromycitin, tetracycline, predniso- 
lon, tolbutamide etc., the rate here is
000 to 1100 per cent of that In the 
other countries.
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Mr. I. Mackinnon: I would suggest 
•that the right comparison to make is 
between the selling price and cost of 
production, and not the selling price 
here and the selling price somewhere 
else. When I had the pleasure of 
entertaining yourself, Mr. Chairman, 
and the other Members in my Thana 
plant, I had explained that one of the 
products we make, namely Vitamin 
“A ” is priced extremely high in this 
country compared with world prices, 
but, in fact, the cost of delivering the 
raw materials to the factory gate 
before any manufacture starts at all, 
is higher than the world price of the 
finished product. This is something 
over which we, as manufacturers, 
have no control at all. I suspect that 
it is the case in most of the examples 
you have cited, but I cannot prove 
it.

Mr. Chairman: These are figures 
culled out from the report of the 
■Reserve Rank.

Mr. I. Machkinnon: I submit the cost 
of imported component, the high 
cost of local labour and other raw 
materials purchased locally together 
explain why the cost of production 
in India is in many cases several 
times higher than the effective world 
price. I may add that it is sometimes 
difficult to know what price is a true 
reflection of the world prices. It may 
be a price specially quoted for margi­
nal business to a particular country; 
it may not be in fact the going price 
that most consumers have to pay in 
other parts of the world. I suggest 
that OPPI are the best people to give 
a detailed answer to these questions.

Shri Arjun Arora: What would be 
the best method of securing a progres­
sive reduction of prices of drugs in 
India?

Mr. C. A. Pitts: If I can make a 
generalisation here, it is not only 
drugs. There are many things in this 
country whose manufacture cost is 
very much higher than it is in some 
of the advanced countries of the 
world. There are many factors. Am

suggested by Mr. Manubhai Shah— an 
admirable suggestion, each of those 
should, in fact, be analysed in little 
cells set up to look at every ingredient 
of cost in all the important indus­
tries. Is it raw material, is it scale 
of operation, is it Labour, is it 
excessive overhead, excessive salaries 
and management, excessive profits, is 
it the effect of Government policies? 
The ingredients of cost can be 
analysed and found in all indus­
tries, including drugs, and I would 
suggest what needs to be done first 
is to have this open examination of 
what makes up the cost to see in what 
ways cost can. be brought down. It 
is very difficult to prescribe a remedy 
across the table.

Shri Arjun Arora: Don’t you
agree that the existence of a patent
law encourages prices and is to a 
certain extent responsible for high 
prices?

Mr. I. Mackinnon: It is our con­
tention that while a 'patent does, in 
fact, confer a limited monopoly on a 
process or a product for a limited 
period, and to that extent it is possi­
ble within the terms of the patent for 
the manufacturer to charge a higher 
price during the term of the patent 
than he would otherwise, the provi­
sions of the patent law, either this 
one or any other, are not a significant 
factor in determining the general level 
of prices. Whether you have a strong 
patent law or a weak one is not a 
major determinant of whether prices 
are generally high or not. Certainly, 
however, it must fee borne in mind 
that without a strong patent law, 
costs of production are likely to be 
higher than they are with a strong 
patent law, since it will be necessary 
to acquire the know-how and ex­
perience by the long-drawn-out and 
costly method of development for 
oneself and all the mistakes and false 
starts and waste that go into the 
doing of it  If the effect of a weak 
patent law is to make the know-how 
the more costly and to make the 
cost of production higher than it 
vould otherwise be, I submit it cam
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be claimed that the prices on the 
whole are lower as a result of strong 
patent law than they would be other­
wise. I distinguish between indivi­
dual products where anything can 
happen in a particular experience, 
and patented products generally.

Shri Arjun Arora: The witness, I 
take it, is aware of the case in Britain 
when they found that because of the 
patent law they had to buy medicines 
at a costlier price, they chose to buy 
drugs from Italy where there is no 
patent law and thus force the British 
industry to bring down the prices. 
In the face of this example, how does 
he say that if there is no patent law 
or no patent protection or no patent 
protection of ihe order of which he 
is fond, the prices of drugs will be 
even higher?

Mr. I. Macklnnon: It is my recollec­
tion that there were only two or at 
the most three products involved here 
and I have not ruled out the possibi­
lity of particular situations in the case 
of particular products; I was talking 
about the position of drug prices or 
any other prices generally. So far as 
the particular instance that the hon. 
Member has referred to is concerned, 
the prices at which these products 
were imported into the United King­
dom were not the prices at which they 
were sold to the Italian public, and I 
believe that OPPl will submit evi­
dence to prove that in a country 
where there are no drug patents in 
existence, on the average and in 
practically every case, the prices to 
the consumer of the drug are higher 
than they are in those countries in 
western Europe where patent protec­
tion exists. The fact that the British 
Government were able to buy large 
quantities from Italy at extremely low 
prices, lower than those prevailing in 
the domestic market, is not to my 
mind an argument against patents.

' But I am not an expert in patent law 
and I am very well aware that there 
was a particular point in the British 
patent law which was in dispute 
there, but it was not so much a ques­

tion of prices; it was a question whe­
ther it was possible to buy drugs for 
the National Health Service under a 
new clause in the Act which permitted 
the use. Since I am not an expert in 
these things, I should think I should 
say as little as possible.

Shri Arjun Arora: Can you give
us an idea as to whether your mem­
bers who have secured the patents 
have recovered the cost involved in re­
search?

Mr. C. A. Pitts: This varies tre­
mendously with the activity.

Shri Arjun Arora: Let us take the 
commodities called drugs.

Mr. C. R. Pitts: I think these are 
specialised matters which the OPPI 
on Friday could handle much more 
adequately than this delegation. To 
my knowledge, there are many exam­
ples which are in fact not enough to 
cover the cost, because the technolo­
gical advance and so on become out­
moded before it has been found to 
recover the cost. May we suggest 
that the specialised delegation on 
Friday could handle that subject 
better?

Shri M. R. Sherv&ni: I am not very 
clear about the recovery of expendi­
ture on research. Mr. Mackinnon 
said that the average expenditure was 
about two per cent of the turnover. 
That means that it is only a prosper­
ous company which ‘will spend money 
on research and earn a profit. When 
the expenditure is not more than 
10 per cent of the profit from year to 
year, how do you still have 90 per 
cent profit to pay dividends, etc.? I 
do not quite understand this point 
that if there is no strong patent law, 
the money spent on research would 
not be recoverable. It is re-wered  
from year to year out of profits. What 
have you to say about it?

Mr. C. A . Pitts: It is extremely
difficult in the generality of cases to 
deal with the question as to how much 
is spent and how quickly it is recovef- 
ed. Our contention in general is that
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without strong patent law, the money 
will not be spent, and innovations and 
inventions will cease, as has been 
demonstrated in a country which in 
fact did away with patents in respect 
of drugs. As Mr. Mackinnon said 
earlier— he was talking of two per 
cent from his personal knowledge—  
in my personal knowledge, and this 
is in a sense confidential, the phar­
maceutical division of ICI which has 
a most tremendous research establish­
ment, did for many years together 
fail to make any money at all, and 
has made a recurring loss.

Shri M. K. Shervani: Excuse me
if I put this question. Suppose there 
were no patent laws anywhere in 
the world, would the ICI stop doing 
research? Because, my point is, re*- 
search is very necessary for your 
very existence.^ is essential for you 
to continue to do research.

Mr. C. A. Pitts: Research would 
go on in selected areas where it is 
regarded as good commercial risk, 
but research would become secret 
and the results will go into the 
middle ages and they would be a 
great brake on the whole develop­
ment of the entire world.

Shri M. R. Shervani: You would
continue research for your own de­
velopment, irrespective of whether 
you have protection or not.

Mr. C. A. Pitts: The research
would then be very much more rigo­
rously scrutinised and screened and 
done under conditions of extreme 
secrecy; the result would not be pub­
lished; it will have a retrogressive 
effect on the whole academic system 
of the world.

Shri M. E. Shervani: You are
giving advice in the interests 
Indian industrial development. That 
is the basic idea. In your opinion, 
the present Bill would retard re­
search and would be a disincentive to 
research. My question is, will it be 
better for a country which is at the 
bullock-cart stage to do research on

the basis of bullock-carts and cycles 
and then go to motor-cars, or, should 
that country take advantage of the 
existing discoveries of another coun­
try which is at the aeroplane stage, 
and take its help and assistance in 
developing the country’s economy? 
You want us to give protection to 
our research scholars and scientists 
to do research, at the stage we are 
in, and not take advantage of the 
research done by other nations of 
the world?

Mr. C. A. Pitts: I would not tiieat 
the subject, so to speak, in that 
black and white way. I think the 
greatest asset of any country is the 
mind of the people and the brains 
ind their creative ability. India does 
Aot lack creative ability of the high­
est order. This must be used in a 
sensible way. For example, I believe 
this country is extremely rich in 
raw materials which can be the 
base of drugs. This has been proved 
already and here I would say would 
be a case for some fundamental 
long-term research. Hiis is one thing. 
Then, in another area, we have pro­
ved in my own group of companies 
the creativeness of India, that it can 
take the process which has been 
running for 30 years in Britain and 
make it more efficient, despite all 
the effort and expense and experi­
ence elsewhere in the task. When 
you bring modern technology to 
India, a great deal of research is re­
quired to adapt the processes to 
Indian conditions. There is scope for 
different kinds of research in India 
which can be profitable.

Shri M. R. Shervani: How long
will it take for the Indians to "ad­
vance to the level of their counter­
parts in the west?

Mr. C. A. Pitts: It would not be 
very long. Certain countries have 
been impressed by the quality of 
Indian research and they are trying 
to base some of their research effort 
in India. I do not think that is very 
far away. What is important is India 
should not seek to reprove what has
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be«n proved elsewhere, but build on 
the foundations which already exist.

Shri M. R. Shervani: What is
the ratio of foreign investment in 
industries manufacturing patented
products compared to the investment 
in industries where there are no pa­
tents, say, during the last 5 or 10 
years in India?

Mr. C. A. Pitts: I have no evi­
dence about this and my opinion is 
highly subjective. I think the grea­
ter part of foreign investment in 
India has been in. patented products 
and processes.

Shri M. R. Shei*vani: My informa­
tion is that the ratio of investment 
in 10 years in patented products as 
compared to the investment in in­
dustries of products which are not 
patented is 1:10.

Mr. C. A. Pitts: I cannot argue 
it. But my personal experience in 
the chemical industry with which I 
am associated is that most of the 
investment has been in processes and 
products covered by patents.

Shri M. R. Shervani: My infor­
mation is that investment made in 
India as a result of foreign collabo­
ration agreements with Indian firms 
are much more where there is no 
patent involved than where there is 
a patent. So, industrial develop­
ment does not entirely depend upon 
patents, but depends more on tech* 
nical know-how. There is nothing in 
this Bill which forces anybody to 
give the technical know-how. The 
Indian industry will still have to 
pay for buying the technical knowr 
how from foreign patentees,

Mr. C. A# Pitts: I have no sta­
tistics relating to this. But my per­
sonal experience in the chemical in­
dustry is that much of the invest­
ment has been in patented products.

Shri A. T. Sarma: In your memo­
randum you have gaid that if the Bill 
is passed the foreigners would not

invest their money in India. Do you 
substantiate it?

Mr. C. A. Pitts: Yes. The climate 
for investment would be impaired 
and the confidence of the investors 
would be badly shaken if the Bill is 
passed as it is .

Shri A. T. Sarma: Is it a fact that 
some foreign firms are being run by 
Indian experts and technicians?

Mr. C. A. Pitts: Yes; the foreign
investors in India would like to train 
the Indians to run the plant as soon 
as possible.

Shri A. T. Sarma: Do you think
India has to depend on foreign tech­
nicians and technology for some 
years or India can run its industries 
without foreign aid?

Mr. C. T. Pitts: Once an indus­
try has been properly established, is 
properly managed and the staff pro­
perty trained, in my experience, it 
quite quickly gets on to the stage 
where Indian technicians can run it 
adequately. In the petro-chemical in­
dustry, for example, it will be ne­
cessary to import initially the tech­
nology and to get the Indians train­
ed.

Shri V. M. Chordia: The Indian
pharmaceutical producers came here 
and said that the present Patent Act 
is a hurdle to industrial develop­
ment. They say, we are not in a posi­
tion to invent and design new things. 
We have to imitate things and im­
prove upon them. If there is a long 
period for patents, they are not in a 
position to imitate till the patent 
period expires. So, they say the 
period should be very small. In the 
first instance they say there should 
be no patent law, but if there is a 
patent law, the period .should be 
small, so that they can imitate the 
drugs and sell them to the consu­
mers at a cheap price. What is your 
view?

Mr; I. Mackimmf: The answer de­
pends on whether +re are talking
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about a new invention or drug or 
about duplication of an existing drug 
covered by a patent. If we are talk­
ing about manufacture of existing 
drugs, the terms of compulsory li­
cence provision suitably amended are 
adequate and it is not necessary to 
shorten the term of the patent. If 
we talk about new inventions, shor­
ter the term of the patent, lesser are 
the chances of genuine research lea­
ding to new discoveries and longer 
the term of the patent greater are
the chances of genuine research.

Shri V. M. Chordia: What is
your experience about getting a
patent sealed from the date of app­
lication? How long does it take? Is 
there any suggestion that the period 
may be reduced?

Mr. C. A. Pitts: We have no re­
liable information. We have only 
personal experience. Generally it
takes a fair time. We cannot really 
answer the question adequately.

Shri V. M. Chordia: You must
have studied the present Bill. In 
that some new provisions have been 
added about the period from the date 
of application to the date of sealing. 
Should there be any amendment, in 
your opinion, to this section so rhat 
the time may be reduced?

Mr. C. A. Pitts: It has been sug­
gested that if it is India’s wish to 
remain in harmony with the majo­
rity of the developed countries the 
simplest thing would be to conform 
With the convention, whatever it may 
be, whether it is the date of appli­
cation or it is the date of sealing, 
established by other countries. The 
intention ought to be to reduce the 
time between application and sealing 
as much as possible.

Shri R. Ramanathan Chettiar:
During the course of your evidence 
you prefaced your remarks saying 
that the Associated Chamber of 
Commerce and Ittduatry represent 
Indian-based, industries. May I, in

all humility, ask you what you meaa 
by Indian-based industries?

Mr. C. A. Pitta: I mentioned in
fact, Indian companies owned en­
tirely by Indian shareholders with 
no foreign connections at all.

Shri R. Ramanathan Chettiar:
The 2600 companies which you men­
tioned mostly represent foreign and, 
particularly, British interests.

Mr. C. A. Pitts: No, Sir, there is
a strong element wholly of Indian 
business interests also.

Mr. A. B. Parikh: There are a 
large number of members of the 
Bombay Chamber of Commerce who 
are purely Indian-owned companies. 
Many of the companies of the Tata 
group and the Mahindra group 
are members of the Bom­
bay Chamber of Commerce and 
they are also members of the Asso­
ciated Chamber of Commerce. A  
large number of other companies 
which are not members of one group 
or the other are also members. So 
there are a number of companies 
that are not in the sense in which 
you use the term “anything but 
Indian-based” . They are entirely 
Indian-based. I represent Voltas. A l­
though we have non-Indian interests 
owning a certain part of the capital, 
that is only a very minor part.

Shri R. Ramanathan Chettiar: In
your Memorandum you have almost 
indicated that you are not very much 
in favour of this legislation.

Mr. C. A. Pitts: W e have said that 
the existing legislation has worked 

#well and that the particular needs of 
the Government to ensure that cer­
tain products and processes are 
quickly made available to the Indian 
public and Indian economy can be 
taken care of by suitable modifications 
to the compulsory licensing system.
In our view some of the other new 
clauses are not necessary.

Shri , R. Ramanathan Chettiar; 
Are you aware that in UK; it; is more
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rigorous than what is contemplated 
in our Bill?

Mr. C. A. Pitts: I think that is
a matter of judgement. My sphere 
of responsibility is in India. I am 
not an authority on the British 
Patent Law. But I would not accept 
your fundamental assertion that the 
British law is much more rigorous. 
That is a matter of debate.

. Shri R. Ramanathan Chettiar:
You are not in favour of this 
provision relating to compulsory 
licence?

Mr. C. A. Pitts: I am in favour 
of compulsory licensing. I think it 
is a very necessary provision. I am 
not in favour of the so-called auto­
matic licensing of rights.

Shri B. K. Das: Are you aware
that several countries have got 
process patents only and not Droduct 
patents?

Mr# C. A. Pitts: I think this
question was raised previously that 
Bome countries have product patents, 
some have process patents and some 
have a combination of both.

Shri B. K. Das: We have intro­
duced this with a view to encourag­
ing research in our country. What 
have you to say about that?

Mr. C. A. Pitts: In the chemical 
industry proper, so to speak, the 
question of process patent is perfect­
ly satisfactory. I am not an autho­
rity on this, but I believe that argu­
ments in respect of other types of 

, activity lay more emphasis on the 
product made. {

Shri B. K. Das: For pharmaceuti­
cal industry you agree that this will 
be all right?

Mr: I. Mackinnon: So far a phar­
maceutical industry, in particular, is 
concerned, I think that there can be 
no doubt that the protection granted 
by a product patent is far greater 
than that? granted by a process pa­

tent. In many cases it is the pro­
duct that matters and not the method 
of making it. The real invention con­
sists of finding a drug for a parti­
cular thing in the human body, and ' 
how that drug is made is entirely a 
different matter. Its manufacture may 
be very simple and finding a substi­
tute method of manufacture may 
also be a very simple process. But 
the process of discovery by testing 
the diverse compounds and the even­
tual discovery that this chemical 
compound will produce some dra­
matic results in a particular disease 
may be a very long and extremely 
costly process, both in the chemical 
laboratories, in the bio-chemical la­
boratories, in the testing of animals 
and human beings and all other 
kinds of testing that Jias to be done 
before a new product is put on the 
market. Therefore, the average drug 
manufacturer would ensure that his 
product is .protected once he has 
discovered and proved by means ot 
testing that it is safe and effective, 
rather than, having gone through all 
that and put the product on the mar­
ket have someone else come albng 
and make it by a relatively simple 
process and take away from him all 
possibilities he had of recouping his 
expenses. Nevertheless, I think it is 
fair to say that, speaking personally, 
and speaking for the Chamber and 
speaking for OPPI, and they will do 
it in a day or two, if for general 
reasons it were the decision of this 
Committee to retain the provision 
for a process patent only and not a 
product patent, there must be at least 
some provision that the burden of 
proof is on the infringer to show that 
the product is not made by the pat­
ented process. The burden should 
not be on the patent-holder to show 
that the infringer is using his pro­
cess. The burden should be on the 
other party to show that they are not 
using the patented process. With that 
provision, the clause relating to pro­
cess patent will have far less dama­
ging effect on patents and research 
in general than the provision in its 
present form.
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Shri B. K# Das: In some cases we 

have seen that the patentee takes 
patent for several processes but he 
exploits only one of them. Because 
of this, others are precluded from 
going in for other processes. Should 
this not be stopped?

Mr. I. Macklnnon: The reason is
the one which I just gave. After 
spending a lot of money in the dis­
covery and testing of the compounds 
and establishing that this is a useful 
drug, the manufacturer is not willing 
to see that his investment is dissipat­
ed by somebody else makng it by 
some other process. Therefore, he 
attempts to protect himself against 
this by patenting all known process­
es for arriving at this product I 
would submit that this happens only 
in some cases. It is not a very com­
mon thing to happen. It Is a rare 
instance where a drug has taken a 
long time to develop and its chemi­
cal structure is extremely simple so 
that it can be manufactured by 
another relatively simply process. 
Since it is not a very common occur­
rence, I think we should not call this 
a very serious risk.

Shri B. K. Das: Suppose there is 
a provision that the burden of proof 
that a drug is manufactured by a 
process other than the patented pro­
cess is on the infringer, then that 
would be sufficient?

Mr. I Macklnnon: I think it would 
take care of most of the problems.

Shri Kashi Ram Gupta: The pre­
sent Bill gives 14 years period from 
the date of completion <>f the specifi­
cation while the former Act gives 16 
years from the date of application. 
The time taken from the date of 
application to the date of completion 
of the specification may be 1 to 1J 
years. As such, there is not much 
difference between the present Bill 
and the old Act, so far as this side 
of the patent is concerned. What is 
your opinion about this?

Mr. C. A . Pitts: Yes. Sir. The 
difference between 14 and 16 is, of
807 (B) L.S—8.

course, not very great. The power 
to extend, I think, has disappeared 
altogether which, it seemed to us, 
might have been just and useful iii 
certain circumstances. The impair­
ment of confidence has been, so to 
speak, the application of this curtail­
ment retrospectively to existing 
patents. The other point we were 
making was, as India is emerging as 
a more fully developed figure on the 
international scene, both in terms of 
trade and industry, it would pay India 
to stay instead with the majority of 
countries in their general patent 
legislation. If, for example, the con­
vention was 15 years from the date 
of sealing, that would be a sensible 
thing to do. If it is 16 years from the 
date of application, it would be 
sensible to follow it. But the differ-* 
ence between 14 and 16 is not signifi­
cant. .

Shri Kaahi Ram Gupta: May I
draw your attention to page 49 of 
the Model Law for Developing 
Countries in which it is stated that 
the minimum period can be 10 year* 
from the date of grant .of patent?

Mr. C. A  Pitts: Well, I have m  
comments on that.

Shri Kashi Ram Gupta: So far as
14 years from the date of specifica­
tion and 16 years from the date of 
application are concerned, you have 
no grounds to differ?

Mr. C. A  Pitts: I do not think the 
point is very material.

Shri Kashi Ram Gupta: You have
laid stress that we should go on the 
lines of other countries. The model 
law points out two kinds of patents—  
from the date of application or com­
pletion of specification and the other 
from the date of grant of patent 
Which do you prefer?

Mr. C. A . Pitts: If the gap be­
tween applying and sealing is not 
very large, I would suggest that the 
point is immaterial. The Indian law
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sbftuld lie alongside the lqws of the 
znpjor countries with whom she does 
trade in patented goods and techni­
cal information. I do not think it is 
particularly significant which one 
you choose because it means the
same.

Shri Rasl&i Ram Gupta: What is
the time taken in India between the 
date of application and the date of 
grant of patent?

Mr. I. Mackinnon: I am afraid, I
00 not wish to answer about the 
actual fact at the moment, put what
1 wish to say is, and it seems rele- 
vgpt, since no patents have been 
sekled in some fields for quite a long 
period of time, whatever the period 
has been between the date of applica­
tion and date of sealing in the pasit, 
it is bound to be a great deal longer 
in the future until the backlog has 
been caught up, and I hope that the 
Members Will take that into account 
in deciding what the period is likely 
to be. '

Shri Kaahi Ram Gupta: You have 
mentioned that 2 per cent of the 
output is spent on research. May I 
know whether this is^ spent on' ap­
plied and product research or on 
basic research also?

Mr. C. A. Pitts: I think the reply 
that we gave was a very limited one 
based on liipited experience. I would 
submit that a more detailed reply 
could be given after full investiga­
tion. It will not be a reliable ans­
wer to say off the cuffs, so to speak, 
how much is true research and how 
much is applied research and how 
much is development.

Shcft Kaahi Ram Gupta: My point 
is whether basic research has been 
started by these industries.

J$t. C. 4 * F^tts: Basic research has 
been started certainty in th$ chemi­
cal industry. 1......

Spri Kashi Ram . Gupta: In the 
ftarmaceutfcal industry ĉ lso?

Mr C. A W#a: Ym

Kaahi Ram Gupta: Which are 
the main companies that have start­
ed it excepting the CIBA?

Mr. C. A . Pitts: My own com­
pany has started it recently. I am 
afraid I am not able to answer for
all the members of the Associated 
Chambers.

Shri Kashi Ram Gupta: It has been 
given out that generally a medicine 
goes out of use within a period of 10 
years. Do you agree with this?

Mr. I. Mackinnon: I am afraid I 
cannot subscribe to that view. There 
are many medicines in the market 
that are still having good value for 
the last 50 years. On the other hand, 
a medicine might go out of use 
within six months if somebody in­
vents anything better. I do not think 
it is possible to give an average life 
of a medicine like that which will 
mean anything worthwhile.

Shri Kashi Ram Gupta: Are you 
aware of the fact that your own 
OPPI members have mentioned that 
in their memorandum?

Mr. C. A. Pitte: I don’t know.

Shri Kashi Ram Gupta: If you
read it, you will find it there.

Now, my last question is this. You 
have said that you will be able to 
have exports from this country if 
the present Bill is not put in its pre­
sent form and that the old Act 
should be there. But at the same 
time, you say that the cost of pro­
duction in India is very high as 
compared to that of other countries. 
JIow can it be possible to have ex­
ports from this country?

Mr. C. A. Pitts: I think it is a fact 
tfrai exports are being made out of 
India at any price in order to earn 
foreign exchange. Expert effort has, 
iii fact, very JJttte to do with the post 
o f ’ production. Exports have been
allowed at prices we& below the cust 
<tf production.
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Shri Kashi Earn Gnpta: How can
the patent law help in that?

Mr. C. A. Pitts: The point I was 
trying to make-was that if you have 
a product which is patented, say, for 
15 years in Britain and it is made in 
India outside of patent, then you 
would have difficulty in exporting 
that product to Britain. This was the 
argument for making the Indian 
patent law in step with that of other 
countries with whom she wishes to 
have the trade.

Shri K. K. Warior: you have made 
out a case for the manufacturers to 
protect their rights well. Then, there 
is the other side also, that is, the in­
terest of the consumers. For instance, 
there is a product which is protect­
ed by the patent law. Now, there are 
new processes which are coming up 
in India. Why should you bar the 
consumers from having the cheaper 
products which can be manufactured 
here? It is the patent of the product 
which is coming in the way. How 
can the interests of the consumers be 
protected?

Mr. Chairman: He has answered
about that

Shri K. K. Warior: The new pro­
cesses are coming up, as many as 10 
or even 12...........

Mr. Chairman: They have ans­
wered that.

Mr. C. A. Pitts: We endorse the 
existence of the provisions of com­
pulsory licensing. If there is a pro­
duct or a process which is beneficial 
to the people of India and which is 
not being exploited by the owner, 
then it is right and proper that a 
compulsory licensing should be re­
sorted to to compel production of 
that product.

Shri K. K. Warior: There is the 
compulsory licensing provision.' $ut 
at the same time ther$ are sofnany 
litigations going oq. When a new 
process is put into manufacture,

that is barred by the court. Now, so 
many litigation cases are coming up 
even though the provision of com­
pulsory licensing is there. How to 
avoid all this?

Mr. C. A. Pitts: I think that is a 
fact. The provision of compulsory 
licensing seems to be little used.

Shri K. K. Warior: Then, you take 
exception to clause 48. But in the 
U.K. Act also there is such a provi­
sion under section 46 which allows 
use of patented inventions for the 
services of the Crown. It says:

“Notwithstanding anything in 
this Act, any Government De­
partment and any person autho­
rised in writing by a Govern­
ment Department may make use 
and e*flrcise any patented inven­
tion for the services of the Crown 
in accordance with the following 
provisions of this Section.”

What is the difference that you make 
out?

Mr. I. Mackinnon: As I understand 
it, the U.K. Act deals specifically 
with the use for the purpose of the 
Crown. ‘This clause does not restrict 
it for the use of the Government.

Mr. Chairman: That is specified
there.

Mr. I Mackinnon: It is not specified 
in this particular clause. The clausfe, 
as it is, is unlimited.

Mr; Chairman: You may please 
see Section 152 read with Section 48.

Mr. I. Mackinnon: There is no
limitation in clause 48. Clause 48 is 
very much wider. May I also point 
out that the U.K. Act provides for 
compensation to the patent-holder.

Mr. Chairman: It is provided:

“ (b) the importation by or on 
behalf of the Government of fitly ̂  
patented medifcine or tot
the purpose merely of its own
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use or for distribution in any 
dispensary, hospital or other 
medical institution maintained by 
or on behalf of the Government 
or any other dispensary, hospital 
or other medical institution which 
may be specified by the Central 
Government in this be ha lf . . . . ”

Mr. I. Macklnnon: It says, any
dispensary, hospital and all that.

6hri K. K. Warior: the U.K. Act 
actually takes more powers than 
what is provided in this clause. Sub­
section (6) of Section 46 of the U.K. 
Act says:

“For the purposes of this and 
the next following Section, any 
use of an invention for the sup­
ply to the Government of any 
country outside the United King­
dom in pursuance of any agree­
ment or arrangement between 
His Majesty's Government in the 
United Kingdom) and the Gov­
ernment of that country, of arti­
cles required for the defence of 
that country shall be deemed to 
be a use of the invention for the 
services of the Crown; and the 
power of a Government Depart­
ment or a person authorised by 
a Government Department under 
this section to make, us and 
exercise an invention shall inclu­
ded power to sell such articles to 
the Government of any country 
in pursuance of any such agree­
ment or arrangement as afore­
said...........”

Mr. I. Macklnnon: It is a matter of 
interpretation whether it is wide or 
not. My impression is that the U.K. 
Act specifies clearly whereas Clause 
48 of the present BUI does not specify 
clearly*

Mr. Chairman: I read Clause 48.

Mr. I. Macklnnon: That seems 
be much wider in its possible appli­
cation than the U.K. Act.

Mr. C. A. Pitts: It is not that we 
are defending the British Act.

Mr. Chairman: U.K. is a highly
advanced country and what is good 
for U.K. should be good to us also.

Shri R. Ramanathan 'Chettiar: The 
1911 Act is based on the Act of U.K. 
Mr. Mackinnon has said that the 
U.K. Act is more specific whereas 
the provisions in the Indian Bill, 
Clause 48, are wider. May I point 
out to Mr. Mackinnon one sentence 
which specifically states that “the 
Government of U.K. can sell to any 
government or any country” . That is 
not found in our Bill.

Mr. I. Macklnnon: Under a speci­
fic treaty obligation.

Mr. Chairman: I may tell you that 
all clauses beyond 102 are copies of 
the U.K. Act. There is nothing new.

Shri M. R. Shervani: In the U.K.
Act, is compensation provided or not?

Mr. Chairman: The power is there. 
But we have not provided compen­
sation.

Shri K. V. Venkatachalam: I want 
to ask you a question in the phar­
maceutical field. It has been repre­
sented before us by other witnesses 
that the development in the pharma­
ceutical industry such as has been 
during the last five or six years has 
been mainly in production in the 
penultimate stage, ue., just in the 
formulation or just one or two steps 
lower than the final product. Can 
you give your assessment of this 
situation?

Mr. C. A. Pitts: This, in fact, must 
be so in a country which has before 
it the long road towards industrial 
self sufficiency. Some of the inter­
mediates required in the chemical 
and pharmaceutical industries are
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highly sophisticated to go back to 
the root raw material and to do it 
on a small scale would make costs 
prohibitive. Therefore, the general 
pattern in the sophisticated indus­
tries is to start near the end pro­
duct and gradually go back to­
wards the root raw material. One of 
the disappointing things in India 
has been the somewhat slow develop­
ment of the organic chemical indu- 
try— we do not want to discuss the 
reasons for that here— and it has 
slowed down the speed with which 
the pharmaceutical manufacturers 
•an proceed backwards to the root 
material

Shri K. V. Venkatachaiam: Will 
it take too long to go forward in a 
significant way?

Mr. C. A. Pitta: Much depends oil 
the government policy; for example^ 
file speed with which the Hindustan 
organic project gets off the ground; 
this is going to manufacture some 
•f the basic organic intermediates.

Hr. Chairman: You told us that
the Government has made a difference 
In respect of the term of the patent, 
between pharmaceutical drugs and 
other inventions, namely, 10 years 
and 14 years. Many countries have 
made this difference especially the 
countries which are developing fast 
technologically like the United 
States, Canada, New Zealand and 
South Africa. They have set up 
special committees and they are mak­
ing this difference. Canda suggest­
ed abolition of drug patents. In the 
United States it was contended that 
three years would be an ample pe­
riod to recover research outlays and 
then there is the maximum royalty 
of 8 per cent for unrestricted licence; 
that includes grant of all technical 
information required in sale and 
manufacture. The Simon Committee 
in South Africa suggested five years 
for drug patents. This is the case in 
advanced countries. Why should you 
then object if the Government of 
India make this difference between 
Pharmaceutical and other inventions.

Mr. C. A, Pitts: . Thjose people 
whose responsibility it is to govern 
the country should be conscious of 
the need for drugs to be made avail­
able as quickly as possible and at as 
low a price as possible to the people 
of that country. It is really a ques­
tion of finding what is, so to speak, 
the right compromise. One should 
consider the various aspects. The 
drug manufacturers should not, in 
fact, be terribly so rushing with 
their development that they would 
put a drug on the market before 
they are absolutely sure that it is 
safe. Also if the procedure which 
will cause seven years to elapse be­
fore a drug really comes to be com­
mercially exploited is accepted, he 
will have only three years left to 
get his money back and prices would 
be extremely high. This will not be 
beneficial to the consumer.

Mr. Chairman: I want to read out 
a quotation from “Amendment of 
British Patent Law” by the Charter­
ed Institute of Patent Agents:

“Nevertheless, the possibility 
may be conceived of a new food, 
medicine or device, being of such 
vital importance to public health 
that there should be as little de­
lay as possible in meeting every 
demand for it. This could be 
covered if Section 41 were re­
pealed, by providing in Section 
37, as suggested by the Institute 
to the Swan Committee, that an 
application for a compulsory 
licence under a patent for such 
a product could be made at 
any time after the grant of 
a patent, and would be granted 
before the expiry of tbe three 
years if, but only if, overwhelm­
ing public interest were proved.”
In cases of emergencies like an 

epidemic when the demands of the 
public are not met, w hy should not 
the Government have the powers to 
see that the necessary drug is sup­
plied to the people of India at a 
reasonable price?

Mr. C. A . Pitts: Such a situation 
could be taken care of by a modifi­
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cation of the compulsory licensing 
provisions.

Where the product is of tuch vital 
importance to the country, then some 
provision could he laid down that, 
subject to there being satisfactory 
evidence, a compulsory liqence could 
be issued. This, I think, is a reason­
able proposition.

Mr. Chairman: Do you think that 
the Patent Controller will issue 
licences of right?

Mr. I. Mackinnon: Licence of right 
is not issued by the Controller. 
Licence of right is applied for to the 
patent holder by the applicant and 
all that the Controller is to do is to 
settle the terms.

Mr. C. A. FHts: Compulsory
licensing provisions could b? modi­
fied to provide for such situations 
Without introducing the complica­
tions of licence of right.

Mr. Chairman: It is only to meet 
such situations that licence of right 
is included.

Mr. C. A . Pitts: Automatic licence 
of right would not bring in compen­
sation. ,

Mr. Chairman: We will certainly 
expect the Controller of Patents to 
go Jnto it. He has got the knowhow 
and wherewithal.

Mr. C. A. Pitts: In the Bill it is 
not left with the Controller. Anyone 
can have a licence of right. Con­
troller is only to settle the terms and 
disputes. The better devise would 
be to modify compulsory licence 
provision wherein the Central Gov­
ernment can take initiative.

6hii IK. R. Shervani: Controller
comes in to settle the terms and 
it is for the controller to say that 
this firm is not qualified or intpose 
suitable terms.

Shri C. A . Pitts: Under the Bill 
anyone can have such a licence. 11 
the terms are in dispute it is for the 
Controller to settle them.

Shri M. R. Shervani: W e want to 
know from the officers concerned if 
what Mr. Pitts said is the correct 
position.

Mr. Chairman: We will find out.

Shri C. A. Pitts: May I read clause 
88 of the Bill?

Where a patent has been endorsed 
with the words “Licences of right**, 
any person who is interested in 
working the patented invention in 
India may require the patentee to 
grant him a licence for the purpose 
on such terms as may be mutually 
agreed upon.

Shri ft. Ramanathan Chettiar: You
know the prices of life-saving drugs 
in this country are very high com­
pared to the prices charged !n other 
countries. Here I would like to ela­
borate on one point, jfy, few years ago 
Haffkin Institute of Bombay made 
some research and brought oul Tol­
butamide at one-fourth of the price 
charged by Ho<echt. Hoecht people 
objected to Haffkin doing it and npw 
the matter is before the Court. The 
object of the Bill is to bring down 
the cost of life-saving drugs. But, we 
are prevented from doing this and 
that is why this provision is also put 
in here. Are you in agreement with 
us that we should bring down the 
price of life-saving drugs in this 
country?

Mr. C. A . Pitts: Indeed.

Shri R. Ramanathan Chettiar: $ut 
the Hoecht people prevented Haffkin 
Institute from doing i i

S M  C. A. Pitta By a process 
Which Htoeeht has patented and on 
Which Hoecht has spent a lot ci 
money, Anyway, the matter is
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idfejfect on wWch 1 should comment at 
all.

Mtr. Chairman: Thank you.

(The witnesses then withdrew).

HI Bengal Chemists aUd Druggists 
Association, Calcutta.

Spokesmen:

1. Shri P. K. Guha
2. Shri T. I t  GHosh

(The witnesses were called in and 
they took their seats)

Air. Chairman: hatv4 received
your memorandum. WhiteVter evid­
ence you give here will be printed, 
published and distributed to M&ft- 
bers and laid on the Table of the 
House. Even if you want any portion 
to be confidential, it will be printed 
and distributed to members. Your 
memorandum has been circulated. If 
you want to add anything morte to 
ft or stress any particular point, you 
c&n do so. After that, members will 
put question which yotf may answer.

Shri P. K. Guha: If anything crops 
up in the course of discussion, we 
will explain it. Otherwise, we will 
more or less limit our submission to 
the memorandum.

, Shri V. M. Chordia: You are in 
favour of abrogating the present 
law?

Start P. K. Guha: Yes.

6hrl V. M. Chordia: Horn do you 
suggest that the person should get 
incentive for research?

Shri P. K**Guha: What research—  
basic research?

9hf| y. 5f OhoMfS: B*sic research 
arid otWr fetearches. I£ ydu ham 
tfUNre&t ô flhifcns on different types 
of fledfeardh, plearfe 0vm them.

Shfi t. Mr. Guha: submit t&at
everywhere ill the world bkilc t t -  
sfearbh rire mainly sponsored by Gov­
ernment. But, as far aa we, in lildii, 
are concerned, we have not so far 
contributed anything in the basic re­
search. What we understand here i* 
the Commercial research. This is also 
called development research and If 
any incentive is to be given, that 
dloiild not be on the basis of deve­
lopment research. Our submissions 
therefore are that it should be on 
the basis of basic endeavour. There 
Should be zeal and initiative amongst 
the industrialists in India and no 
fmtent protection is necessary in the 
development of such zeal. We do not 
feel that any protection is necessary 
to give an incentive for development 
of the results of basic research.

Shri V. Hi. Ch6tfd!a: Don't you
*gr€e to this that if a person start! 
frotai the begining, after five years 
or ttn years’ experiment only, he 
g€ts a product. WheteAs another per­
son who stes tife jfroduct, Jtftt 1M - 
iates it. He has no work but has sim- 
lily to imitate that. In that case, 
Shotild not the person who hfti 
rffteht fivfc yeafr* or so oh this alio 
get some protection?

Shri P. IL Guha: As far as phar*
maceutical industry is concerned) de­
velopment research is carried out 
4rom the point of applied research 
and basic research. That is the point 
to be thought of. As far as pharma­
ceutical industry is concerned, in our 
country, if it makes any improve­
ment, tflat ii froth nticletis of basic 
rfesesfrch or applied research. If you 
thiittk of protection to be given to 
sto^btfdy Wftto is caiTjftrif? out b&stic 
r^seitrcfi, we don’t mind for that. If 
protectibn is to be given to a person 
Wfto has invented softtetffnng frohi the 
organic stagfe, that is quite different. 
TOke for Example Penicillin. The 
drg&tiic compound came out from 
Altofciufcfr reAiifti; H he ft claiming 
the pm nt fir  it, you better tffofc 
over the matter.
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Shri K. JL Warior: W e And that 
mwm among the pharmaceutical in* 
dustries, some are now having new 
processes from out of lapsed ones. 
Should we not. think that some pro­
tection should be given to the new 
processes which are giving to the 
consumers such materials at lesser 
prices?

i
6hri P. K. Gaha: Is it a question 

of process for rivalry?

Shri K. K. Warior: 1 shall give you 
a concrete instance. Take for exa- 
ample the most commonly used as­
pirin. A  new process has been found 
out by somebody. That gives cheap 
material and cheaper aspirin to the 
consumers. Don’t you think that that 
must be protected by a patent?

Shri P. K. Gaha: Certainly not.
First of all, the original process of 
aspirin invented by Bayers is also 
covering several processes and there 
js improvement on them. It is an im­
provement in the technology and the 
method of production. If the Patent 
Law is contemplated, I don’t think 
that it will also give protection to 
the technological improvement made. 
As far as full specification is con­
cerned, technology helps. How such 
an improvement for increasing the 
production can be covered by pro­
tection depends on how much an 
industrialist can produce that. If 
there is a larger production, it will 
be cheaper in the market. This is my 
contention.

Shri K. K. Warior: At present our 
chemical industries are just starting 
and we visualise that this industry 
will develop very soon. There are 
many possibilities for our scientists 
and technologists to introduce very 
many new things, new formulae and 
new compounds and new production. 
Now, don’t you think that some en­
couragement should be given to 
those people in the form of protec­
tion which will give them some in­
centives also?

- Shri P. K. Gaha: What I want to 
submit is this. Bight from the start 
of the independence, our pharmaceu­
tical industry produced goods worth 
Rs. 12 crores. Now we are in the 
stage of producing Rs. 175 crores 
worth of stores. If that is so, let us 
have a test. We have given the op­
portunities of exclusive patents since 
1911 and we have given the opportu­
nities after that also with certain 
amendments. Anybody can go to the 
Patent Controller and say that this 
has not been exploited ip full and 
that we can improve upon it. The 
patentee is not taking enough steps 
to produce in full and according to 
our necessities. We have certain 
provisions in the existing law. These 
served no remedy. If we want that 
our research workers, chemists and 
scientists should be given the pro­
tection, well, it is worthwhile to 
think over it. But, my submission is 
that we should try to do it on the 
basis of a test of going without 
patents for a couple of years. So far, 
we do not have any papers where 
we can see that a large number of 
inventions have come out from our 
research workers or scientists. 
Scope has got to be improved.

Shri K. K. Warior: In view of de­
velopment of Petro-chemicals, new 
petrochemical complexes are coming 
in. There are so many of them. 
Don’t you think that this will give 
sufficient scope for our research 
scientists also to make new inven­
tions and should not that invention 
be protected from the encroachments 
of foreigners who still exploit that? 
There are so many instances like "  
that. Take for example Suri gadgets. 
Should that not be protected by 
patent law?

Shri P. K. Gaha: Protection should 
be at the basic stage. If it is from the 
basic stage, we don’t object. That is 
what we envisage.

Shr! K. K. Warior: What do you 
mean by basic research? Take the 
concrete instance of Suri gadgets. 
Wherefrom is the basis taken? Gad­
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get I* already there; he has made new 
inventions, but the West German 
people are exploiting that. Where 
does the basic thing begin?

Shri P. K. Guha: I quite under­
stand that the West Germans are 
exploiting it. Whether it is our peo­
ple or anybody else, it is the inter­
rests of the consumers, that is to be 
seen and we can understand the feel­
ing of the consumers too.

Mr. Chairman: How are you going 
to protect the Indian scientists who 
have found out the method of manu­
facturing a new drug?

Shri P. K. Gnha: I submit that as 
far as pharmaceutical industry is 
concerned, new invention is neces­
sary. At the same time, there should 
be market for its utility in our 
country.

Mr. Chairman: It is not a question 
of finding a market. Here, how are 
you going to protect the improve­
ment made by a scientist by his 
labourT Unless there is a patent, any 
man can come and exploit that 
process.

Shri P. K. Gnha: If there is a
competitor we should not have any 
objection. However, somebody has 
come with a research, with a new 
invention and simultaneously there 
is another one from the foreigners...,

Mr. Chairman: You have not un­
derstood me. You perfect a process 
for the manufacture of a drug. You 
do not want any patent on it. Sup­
pose I come and exploit that and 
begin to manufacture that drug and 
earn money. How are you going to 
protect your interest? You have no 
objection to it.

Shri P. K. Gnha: I have no ob­
jection there. I tell you our inten­
tion is to reduce the prices, in the 
interests of the consumer. The pro­
tection is already there and we have 
aeen the results of that protection.

We feel that we ate exploited tou 
much.

Mr. Chairman: So you do not want 
any patent.

Shri K. V. Venkatachalam: What
is the total membership of the 
Bengal Chemists and Drugists As­
sociation?

Shri P. K. Gnha: About 1500.

Shri K. V. Venkatachalam: Who
are they?

Shri P. K. Gnha: We have manu­
facturers; we have wholesale and 
retail chemists.

Mr. Chairman: Are there any
manufacturers also in your Associa­
tion?

Shrft P. K. Gnha: Yes, there are 5.
Shri EL V. Venkatachalam: Against 

a total membership of?

Shri P. K. Gnha: About 1500.

Mr. Chairman: Which are these
five firms?

Shri P. K. Guha: Bengal Chemi­
cals, Bengal Immunity, Dey's Medi­
cal Stores___

Mr. Chairman: The views that you 
have put forward before us repre­
sent the views of these firms—Bengal 
Chemicals, Bengal Immunity etc?

Shri P. K. Gnha: These are the
views of our Association.

Mr. Chairman: Do these five drug 
manufacturers agree with your 
views?

Shri P. K. Guha: Individually we 
have not taken the views but this 
memorandum was circulated to our 
memberis and if they had any ob­
jection, they would have intimated 
to UA.
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Shri K. V. Vankatachalam: - You
have been overwhelmingly repre­
senting the traders?

Shri P. K. Gaha: Yes.

Mr. Chairman: A ll these Ave are 
pharmaceutical industries?

Shri p. K. Gaha: Yes.

Mr. Chairman: Which are the two 
others?

Shri P. K. CMifc: The ier ttw
are—KIP Pharmaceuticals which you 
very kindly visited and another ii 
Dolphin Laboratories.

Mr. Chairman: Thank you very
much.

(The witnesses then withdrew). 

(The Committee then adjourned)
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1. Shri T. Duralrajsn, The Dollar 
Compamy, Madras.

(The witness was called 
in and he took his seat).

Mr. Ch&irm**: The evidence gives 
by you is public and will be publish­
ed and laid on the Table of the House. 
Even if you want any portion of it to 
be confidential, that also will be print­
ed and distributed to Members of 
Parliament W # hsrs received yov 
memorandum. It has been circulated 
to all the members. If you want to 
add any new points or stress anything, 
you may do so. Alter that, members 
will ask you questions.

Shri T. Duralrajsn: The first ques­
tion is whether patent protection of 
drugs is necessary on human grounds, 
1>ecause whatever protection is given, 
it is only with regard to having a 
monopoly with regard to the price 
structure. In a country like ours 
where economic standards are so low, 
can we really afford the prices fixed 
l>y firms who patent the drugs? Very 
often we are told that large sums of 
money are being spent on research. 
This expenditure is being written o ff,. 
no that actually the Government 
contributes a major portion of the 
1‘esearch expenditure. The only thing 
is part of it might be given as divi­
dend to shareholders and that amount 
comes from people who have invested 
(he capital. Even in regard to items 
where no patents are involved, the 
manufacturers have a research depart­
ment to find out economic ways of 
manufacturing the products.

The tetracycline patent expired in 
U.K. recently. The ICI immediately 
announced that they are making ar­
rangements to manufacture the drug 
in U.K. and to sell it at a price 
much lower than the price at 
which Pfizers were selling it before, 
pfizers filed a suit in the House of 
1 lords for patent infringement, but it 
was decided against Pfizersi The 
question of royalty to be paid is still 
not settled. I just mentioned this to 
show how after the patent expired, a 
private firm has come forward to 
manufacture it at a lower price.

jj I have made a survey of pricey of 
patented drugs in the past ten years

| Only when these drugs started com­
: ing from Italy or other rupee-pay- 

ment countries that the firms holding 
patents in India started reducing the 
prices. They did not do it on their 
own although they have been able to 
recover more than what they had 
spent. Only when there is competi­
tion they agree to lower the prices. 
Vitamin B-12 is an example.

We are told that patents will stimu­
late transfer of technology. Is it so? 
In India factories are ste up on turn­
key basis and everything is brought 
from outside. If something goes 
wrong or if the factory is blown up, 
I do not think the Indian scientific 
personnel in charge of the factory 
would be able to erect it again and 
start production.

There is provision for compulsory 
licensing. The firm holding patents 
might allow one or two other firms 
to manufacture the product by agree­
ment and still keep up the price. 
There may not be any need for com­
pulsory licence or for the Controller 
even to consider the application. Per­
haps a provision can be made in the 
Bill that if the patentee works the 
patent to the detriment of the coun­
try, Government will immediately 
take action in the interests of the 
country. The other thing is compul­
sory licensing without technical 
know-how. What is given in the 
patent specification is just a basic 
structure. With the patent specifica­
tion alone I am not sure whether It 
will be possible to manufacture the 
product. The question is whether we 
can compel a patentee to give the 
know-how. Unless the know-how 
blueprints or drawings are given, I do 
not think it will be possible to manu­
facture the product in the country.

The amount spent on medical pro­
paganda is much more than what is 
spent on research. Taking a country 
Jike ours, each individual firm spends,
I think, Rs. 20 lakhs to Rs. 30 lakhs 
on medical representatives. A  medi­
cal representative costs Rs. 10,000 tm 
Rs. 15,000 per annum. Bach firm has
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200 to 300 medical representatives and 
they spend Rs. 20 lakhs to Rs. 30 lakhs 
on medical propaganda. I do not think 
a fraction of that amount is spent on 
research. Conversely, even if you 
take up a country like the United 
States of America. I think in the 
year that I qun referring to, 450 
million dollars were spent on 
medical propaganda and 400 mil­
lion dollars on research. There­
fore, the amount spent on medical 
propaganda to popularise drugs in 
1he medical profession is perhaps 
much more than what they are spend­
ing on research.

Since submitting my memorandum 
I had occasion to read the criticisms 
appearing in the Press with regard 
to this Patent Bill and I have had 
discussions with various persons who 
are interested in manufacture. What 
these firms are concerned, in my opi­
nion, is not as to how it will affect 
their business in Ihdia. What they 
fear is, under-developed countries like 
Burma, Ceylon, Malaya and the mid­
dle-east African countries, who may 
not acknowledge us as their political 
Guru, once they find that this Patent 
Bill is passed by us, they will imme­
diately bring in a similar legislation 
tn their countries. What they are 
afraid of is, therefore the amount of 
money they are now able to receive 
from these countries by way of ex­
ports would perhaps come down. That 
is one of the reasons why this Bill is 
being opposed.

Mr. Chairman: May I take it that 
you are in agreement with the pro­
visions of this Bill?

Shri T. Durairajan: Yes.

Shri R. P. Sinha: May we know
something about the witness, what is 
thi* Dollar Company etc.?

Skrf T. Durairajan: Dollar Com­
pany is a partnership form consisting 
of myself and my younger brother. 
We have been importing drugs in 
bulk and selling them either to the 
Ctovernment or to wholesalers in India 
taring the past two decades. IVom 

onwards we are manufacturing

a’ ptddutf; called Hedens  ̂ a medicine 
for piles. It is a Gentian product, for­
mulated by a pharmacist who is still 
alive. It has been exported from 
Berlin for the past 50 years. Because 
of import restrictions the tobtlir Com­
pany has acquired the trade mark 
rights for it just as we buy ownership 
of flats. The Dollar Company owns 
the trade mark in India for Hedensa 
and also Lichensa of an identical for­
mula with a sfight change used for 
skin troubles and sold all over India. 
The total requirements of the country 
cfiui be met with thirty working days 
of our factory. Therefore, in order to 
keep the staff employed we are mak­
ing tablets and selling thfm maipjy to 
the Government or to the army.

W . C. B. Singh: This memoran­
dum is well documented, rt has been 
guided by the one main principle 
Which speaks about yoUr own back­
ground. The two basic facts Which 
have brought about this memorandum 
are: the price part of these drugs in 
the country and the cases which have 
been going on for infringement of 
patent rights. You have mentioned 
about Kefauver Committee report. 
Senator Kefauver was of the opinion 
tfhat patents were primarily respon­
sible for high costs of drugs. Do you 
know What was the result or the ulti­
mate end of that report? What hap­
pened in U.S.A. Parliament after this 
report?

Shri T. Durairajan: I do not know
what was the result The Patent Act 
is still there *in the United States.

Dr. C. B. Singh: The result was
two very modifications to the Patent 
Act.Senator Roman Hux, a member 
od! the sub-committee said: “It has 
been my judgment that the hearing 
so far has been prejudiced and dis- 
tprted, they have lacked balance, they 
are unfair to the industry and to the 
Government agency, the Senate itself 
an<ji to the public”. This report has 
gone on in this country. .People Ifrave 
taken one part from there and one 
part from here and given a distorted



picture of the whole thing. This re- 
pgrt has been responsible for a lot of 
misunderstanding.

You have mentioned that you are 
trying to give life-saving drugs at rea­
sonable prices to the public. Don't 
you think that the Government has 
sufficient powers to regulate the 
prices, import any amount they want, 
cut down imports if necessary^ cut 
down the percentage of foreign ex-, 
change and do anything they like to 
regulate the prices? If even with all 
that the prices have not come down, 
it is not the fault of the patent, it 
may be that somebody in the Min­
istry is responsible for it. What have 
you to spy nbout it?

Shri T. Durairajan: All that I
would submit is that there is not that 
much coordination between the Patent 
Office and the Ministry. The Con­
troller of Patents has very little to 
do with the prices. I do not know 
Whether it will be possible every 
time for the Controller to examine 
the prices and then report to the Min­
istry.

f l l

s Pimpri have asked ior | royalty of 
i*1 f 7J per cent on one oi  their dtuge 

I when our Bill provides only 4 per 
j * cent. Anyhow, that is besides the 

point. You agree that research ia 
very important and hardly anything 
Is being done in this country.

Shri T. Durairajan: That is correct.

Dr. C, B. Singh: We are doing
something in the national laboratories, 
in the Central Drug Research Institute 
and in the universities. What should 
be done so that there will be more of 
l^search in this .country?

Shri T. Durairajan: Until we are
able to set up manufacturing units of 
our own, I do not think we can really 
make any progress with regard to 
research. 4

Dr. C. B. Singh: The CDRI,
Lucknow has been functioning for the 
last 15 years and its annual budget 
is Rs. 30 lakhs. It has not been able 
to produce any good results so far. 
What is the reason?

Pr. C. B. Singh: You have been
all the time importing raw materials, 
packing them and distributing them. 
Have you a research unit?

Shri T. Durairajan; No, not until 
today.

Dr* C. B, Singh: You will agree 
that with our mixed economy, where 
we want to compete in the wiofrld
market, we have got to produce things 
of our own. Do you think that we 
still want to import things and not 
produce some of our own new drugs 
in this country?

Shri T. Durairajan: We have got
to do it a3 early As possible, but the 
difficulty is that we are still not able 
to produce one basic dru£ in thto 
country.

Dr. C. B. Singh: In your memo­
randum you h a ^  mentioned two im - 
pwtant drugs. Do you know fhat I

SJirj T- Purair»iw: I am not com­
petent to make any comments on an 
institution like that. Individual 
Scientists Should take personal interest 
in jtheir work. Obviously, it is not a 
co-ordinated effort which they are 
making. That is my impression. I 
was there when Dr. Mukerji was 
there.

Dr. C. B. Singh: What improve­
ments would you suggest in the set up 
or working there?

Shri T. Durairajan: Each individual 
scientist has to take personal interest 
in the work. I cannot suggest what 
each scientist should go to find out 
new dru$s.

Dr. C. B. Singh: You are more or
less against foreign capital in this 
country? ^

Shift T. Duralstjan: 1 have sot M d  
that.



Dr. C. B. Singh: Anyway, you have 
said that they are taking away a lot 
of money from this country.

Shri t  Duratajaa: That is correct.

Dr. C. B. Singh: Since we have a 
mixed economy, should not foreign 
investment be encouraged for Taster 
development?

Shri T. Durairajan: That is correct.

Dr. C. B. Singh: You have men­
tioned that Germany and Japan have 
strong patents. Do you know that 
foreigners are earning a large amount 
as royalty from patents in Japan and 
Germany?

Shri T. Durairajan: The only sub­
mission I would make is that in rela­
tion to the royalties going otft* they 
probably get much more as their 
share.

Shri C. B. Singh: No, that is not 
true. Japan is paying more than what 
it is getting.

Shri T. Durairajan: If we take into 
account only the question of royalties 
that they are paying and receiving,
you are perfectly correct. But, in 
comparison with the royalties that 
they are paying for manufacture; 
the exports that they are making in 
respect of those drugs and the 
money that comes into the country—  
it does not matter whether it comes in 
the form of royalties or goods export­
ed— is certainly many times more.

Dr. C. B. Singh: You have stated 
that these two countries have a large 
number of patents.

Shri T. Durairajan: 1 have submit­
ted that in Germany and Japan the 
patent is for the process and not for 
the product. W e are now trying to 
give patent to the process and not to 
the product.

Dr. C. B. Singh: In the European
Common Market things are going to 
be modified slowly.

Shri T. Durairajan: Switzerland and 
Germany are still sticking to proce« 
patent. I do not know whether those 
countries are going to revise their 
laws to have product patent per se.

Dr. C. B. Singh: USA has product 
patent. There are three types of 
patents— process, product and both 
process and product

Shri T. Durairajan: (  want paten* 
for process alone.

Dr. C. B. Singh: You have not men­
tioned anything about appeal. W e  
feel that the appeal should lie to the 
Government. Do you agree?

Shri T. Durairajan: No, it should
be to a judicial body.

*D r. C. B. Singh: Then there will
be the difficulty of delay. Do you 
think that the delay will be minimised 
by having a judicial tribunal?

Shri T. Durairajan: I was not
thinking in terms of delay. I was 
thinking in terms of what is fair. W e  
have got to be not only fair but appear 
to be fair.

Dr. C. B. Singh: Would you like to 
fix some time limit?

Shri T. Durairajan: That would be 
only on paper. With due respect 
supposing we fix a time limit. How 
could we enforce it?

Shri M. L. Jadhav: Do you agree
to the term of patents for ten years?

Shri T. Durairajan: If necessary, it 
can be extended by three or four 
years.

Shri M. L. Jadhav: It is said that 
the price of drugs manufactured in 
India is very high. Can you make 
some suggestions for bringing down 
those prices?

Shri T. Durairajan: If the hoik
Member is having in mind the quae*
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tion of the price of the imported drug 
as related to the drug that is manufac­
tured in India, it will take years be­
fore we can comfe up to that level, 
because the manufacturer here has to 
pay a high price for his raw materials. 
Unless lie is able to obtain them at 
reasonable prices, how can the price 
go down?

Shri M. L. Jadhav: Are you aware
that some of the imported drugs are 
sold by private Arms here at a price 
higher than the price charged by the 
Government for the same products?

Shri T. Durairajan: It is a question 
of supply and demand.

Shri M. L. Jadhav: I am talking of
sulpha drugs. The private firms are 
charging double the price charged by 
Government.

Shri T. Durairajan: That is inherent 
in human nature. The price of sulpha 
drugs today is 30 to 40 per cent less 
as compared to some time back be­
cause Government have announced a 
liberal import policy. When there is 
short supply in the market, the trader 
want* to have a larger margin. It 
applies not only to drugs but to other 
commodities also.

Shri M. R. Shervani: I take it that 
y9u support the. Bill as a whole. 
Have you any objection to clause 96 
about judicial tribunal not being 
there?, Do you think it is necessary?

Mr. Chairman: He has earlier an­
swered that question.

Shri Arjun Arora: It is mentioned 
in the American Senate Report that 
[when fli representative of Pfizer was 
asked of the secret of their higher fate 
of profits in the foreign markets, as 
compared to the domestic market, he 
did not give any reply by simply say­
ing that it is a trade secret. With 
your experience perhaps you know 
what that secret i s . ........

Shii T. Durairajan: Even if it is a 
secret, I am willing to Place it before 
807 (B) LS—9

the Committee. The Secret is this. 
Let us take oxytetracycline for which 
the price fixed by Pfizer in United 
States is 10 dollars for a phial. The 
retailer's margin is 25 to 35 per cent. 
The margin between the middleman 
and the wholesaler is 15 to 20 per cent. 
So, the net amount that comes to 
Pfizer Company when a phial is sold 
for 10 dollars is hardly 3:5 dollars to 
4 dollars: But when they export the 
same drug to India, they /base their 
price on what they can get from this 
country. It is not a question of what 
is their actual manufacturing cost 
plus profit. When they export these 
drugs to the under-developed coun­
tries they charge a price which that 
market can afford to pay. So, the 
whole money comes to them in the 
form of export prices on which they 
very have little expenditure because 
the expenditure they have to incur on 
agents etc. is met from the profit that 
is being made in this “country. So. 
they make a larger profit on their ex­
ports, as related to the net profit, than 
they get in their own home country. 
The cost of retailing and administra­
tive expenses in their country are also 
high.

Shri Arjun Arora: Am I to under­
stand that they are charging these 
abnormally high prices because they 
have patents in the importing Coun­
tries?

, Shri T. Durairajan: Yes, Sir.

Shri Arjun Arora: You have men­
tioned in your memorandum about 
foreign manufacturing firms in India 
getting their substances or intermedi­
ates froth their parent compaines for 
prices far excess of their ruligg prices 
in those countries and you have stated 
that1 the reason is obvious. Unfortu­
nately, it is not so obvious fo me.

Shri T. Durairajan: The companies 
operating in India are smair subsi­
diaries which were started with a 
small canital. They are not interested 
in the subsidiary company making a 

-larger profit because a major -portion 
of that will be taken as tax In this
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country. SO, to the extent they are 
able to charge a higher price, they 
are able to receive the money in 
foreign exchange in their own country, 
which is advantageous to them, be­
cause it is free of Indian or Ceylonese 
income-tax. I mav even add that they 
send them as consignments on account 
and invoice them after ascertaining 
the price which can be realised. If 
they find that a higher price can be 
realised, they will invoice at a higher 
price,

Shri Arlan Arora: Am I to under­
stand that this country has to pay a 
higher price than the one prevailing 
in the country from which we are im­
porting the drug?

Shri T. Durairajan: Not only higher 
than the price prevailing in the im­
porting country but in some other 
countries also. Hong Kong has a free 
market. A  firm in UK charges 15 
shillings a kilo for a drug while 
selling to Hong Kong whereas we in 
India pay more than double that 
amount. So, a number of Arms are 
importing drugs from Hong Kong at 
half the prices which the British 
manufacturers or their agents here are 
quoting.

Shri V . M. Chordia: What is the 
price of Hadensa in Germany and in 
India?

Shri T. Durairajan: The cost of 
manufacturing Hadensa in Germany is 
far lower than in India for two rea­
sons. An empty tube in which 
Hadensa is packed costs me roughly 
Rs. 220 for 1,000 Tubes. When it is 
put in cardboard boxes, then packed 
in dealwood cases, and despatched 
from Calcutta to Madras, it costs me 
roughly 95 paise per each tube where­
as the cost in Germany is 6 to 7 paise. 
The base Lanolin has to be imported 
from UK or Germany on which we 
have to pay import duty. The ingre­
dients have to be imported. So, the 
actual cost to me at Madras is roughly 
Rs. 13 to 14 a dozen whereas the im­
ported cost is Rs. 17 a dozen c.i.f.

which includes freight, packing, cus­
toms duty and insurance. The retail 
price of Hadensa in Germany is rough­
ly 3 marks; Rs. 3-4-0 at the old rate. 
It is sold at a retail price of 
Rs. 3-6-0. Our price is Rs. 32 a dozen, 
as against the manufacturers cost of 
Rs. 16 to 17 and our sale price covers 
the excise duty, sales tax, profit for 
the distributor and our own profit.

Shri V. M. Chordia: Since you have 
a long experience of importing drugs 
and selling them, why are you not 
doing basic research or manufacturing 
at least those products whose patents 
have expired?

Shri T. Durairajan: It requires a 
large amount of money and I am 
averse to borrowing money. I would 
like to do business with my own 
money. If I have to produce a basic 
drug it will cost me Rs. 10 lakhs to 
15 lakhs. I do not have that amount, 
nor am I willing to go to a public 
institution for borrowing money.

Shri V. M. Chordia: Is it a fact
that capital is shy in this industry be­
cause there is no attraction for people 
who do research and invent medicines 
as they do not get a proper return 
and so they are not attracted to doing 
basic research?

8hr! T. Durairajan: There is no 
quick money in the pharmaceutical 
industry as in textiles or jute. It is a 
long-term process. Secondly, if I may 
say so, it is also not possible to have 
a profit for the person who manages 
the factory. I do not want to ex­
plain it further.

Shri V. M. Chordia: If the person 
who invests the money is guaranteed 
that he will at least be in a position to 
earn whatever he spends and, in addi­
tion to that, will be able to have some 
profit, will he be attracted or not? 
What changes, do you suggest, should 
be made in the Bill so that he would 
have that security and enough profit?

Shri T. Durairajan: I do not think 
we can make any provision in this
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Bill to correct this which is a basic 
factor in this country.

Shri A. T. Sarnia: Just now you 
have said that your firm does not 
carry out research work; at the same 
time, you informed us that your firm 
could invent at least two drugs which 
are popular in India and abroad.

Shri T. Durairajan: I am sorry; I 
think, I have been misunderstood. My 
firm has not at all invented this for­
mula. This formula was originated 
by Richard Morsch, who is still alive. 
He is a pharmacist himself and he in­
vented it in 1004. He has been sel­
ling these two drugs all over the 
world. My firm was importing and 
selling them. Because of import res­
trictions we were getting it in bulk 
and repacking the same. Then we 
have acquired the trade mark rights 
for India. We do not make payment 
for royalty. W e manufacture the drug 
according to the formula given by 
that firm. We have not invented it 
and we do not want to take credit for 
something which we have not done.

Shri A. T. Sarma: You said that 
something should be reserved for ad­
vertisement and research. Do you 
reserve any amount out of your pro­
fits for research work?

Shri T. Durairajan: Unfortunately,
I have not been wise. W e are only 
two partners. My firm makes a profit 
of roughly Rs. 1,70,000 and I get Rs. 1 
lakh out of which the exchequer 
takes away Rs. 60,000 to Bs. 92,000. 
What is left for me is hardly enough 
for my own personal requirements. I 
am thinking of bringing in other part­
ners in due crourse When we might /
have a little more fluid position and 
might undertake research. Research 
requires large capital and we have not 
been able to make any provision lor 
that.

Shri .Bade: I want to bring to your 
notice one criticism or comment in 
the Financial Express and I want to '

know whether you agree with it. It
says:

“If it is New Delhi's hope that 
prices of drugs would come down 
because of the reduction in the 
validity period of the patent and 
because of the compulsory licence 
system, it might find itself disillu- 
tioned. It would have been better 
for the government to follow the 
example of U.K. and appoint a 
committee to go into the price 
system of her drugs.”

In your memorandum you have said 
that the foreigners are exploiting 
India. Should we have some provision 
in this Bill or should we appoint some 
committee to consider ft as UK has 
done?

Shri T. Durairajan: It is easy to 
make the law but the whole difficulty 
is how to administer it. All that we 
can do is to provide that if a patentee 
works the patent to the detriment of 
the country, the Government can take 
the power to revoke it. That is the 
best we can do; beyond that we cannot 
do anything. Unless there is co­
ordination betwen the Controller eft 
Patents in Calcutta who will not be 
able to know the difference between 
two drugs except on paper and the 
concerned Ministry which goes into it 
and grants the licence for its manufac­
ture and a third ministry which con­
trols the prices or dirugs, how are we 
to carry on? After you have finished 
questioning me, I will make a sugges­
tion regarding the lack of co-ordina­
tion between different Ministries 
which certainly is responsible for cer­
tain lacunae in the present system 
because of which a large amount of 
foreijgri fexchange is being drained but 
of this country. As it is not related to 
patents I did not mention it in the 
beginning but because there are Mem­
bers of Parliament present I will 
mention it at the end.

Shri Bade: The same question must 
that is why they have incorporated 
be in the mind of Government and
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clause 95(3) about the import of a 
patented article subject to the condi­
tion mentioned in clause 86, namely, 
that the reasonable requirements of 
the public with respect to the patented 
invention have not been satisfied. 
What are reasonable requirements is 
also given in clause 97. If the foreign 
manufacturer has refused to import 
the article in sufficient number, the 
Government can give a compulsory 
licence and can also ask the importer 
or the manufacturer to fix the price 
according to the Government’s wish. 
Is that not sufficient for controlling 
the prices of drugs?

Shri T. Durairajan: The control 
comes in at the earlier stage. After 
all, let us know how it works. The 
patent is granted and sealed* on the 
day the patent is applied for. I do not 
think the patentee gives the Controller 
the details of prices. Thereafter the 
imports come in or the manufacture 
is going to be set up. Even today the 
Government is not able to say that a 
certain price is unreasonable because 
unless they have competitive prices, 
how can they say that it is unreason­
able? Nowadays we are hearing about 
Sandoz having been able to make 
some progress about Gluoosides from 
Podophyllum Roots for cancer. Sup­
pose, they are able to isolate it and 
bring it in the market. It may be 
that they may charge Rs. 100 for a 
week*8 course. How can you say that 
it is unreasonable unless there is 
something to compare? Unless we 
have some means of comparing it, how 
are we to take action? The Govern­
ment cannot act auo motto. The Gov. 
ernment servant who has taken action 
will be blamed for it. The data must 
be available to him to enable hfm to 
take action. Where is the data going 
to come from? So, unless we say "If  
the patentee works the patent to the 
detriment of the country1’, whMi will 
enable us to act $uo motto, where is 
the question of saying that Govern­
ment can take action?

Shri Bade: Suppose Government 
gets quotations from Italy or from 
other countries-----

Shri T. Durairajan: With due res­
pect I will have to say that when 
you say ‘Government’, you have to 
talk in terms of officials in the Minis­
tries, who have to take the initiative. 
How is the Government going to get 
quotations? It is not that Government 
get prices from every trader, or from 
all the manufacturers. Where is the 
data going to come from? Across the 
table I find the Drugs Controller for 
India sitting. Does he get prices from 
foreign manufacturers, from all coun­
tries, unless somebody goes and^ tells 
him?

.ShH Bade: I want to put another 
question about royalty. You have 
said that it should 7-1/2 per cent 
instead of 4 per cent.

* Shri T. Durairajan: I have said, "in  
cases where the Government considers 
it necessary”.

Shri Bade: May I bring to your 
notice that even on 4 per cent, 50 per 
cent of the royalty is taken away as 
taxes?

Shri T. Durairajan: With due res­
pect I would submit that this question 
of royalty will have very little bear­
ing. I do not think that there are 
going to be many Indian firms which

♦ are going to apply for compulsory 
licences. It is going to be only on 
paper. It is going to be something 
like giving music to your daughter 
before marriage, once she gets mar­
ried, she forgets the music.

Shri R. Ramanathan Chettiar: In the
course of your reply you have stated 
that ten years could be there provid­
ed there is a provision for extension. 
Could you elucidate that point.

Shri T. Durairajan: If a patentee 
goes to the Controller and says, “I 
applied for the patent in 1902; now 
it is 1972, but I have not been able 
to get even one cent from this coun­
try; it is only now that this drug is 
getting popular; I woul® like to get a 
return” and if he is Ible to satisfy 
the Controller and the Controller is 

v also satisfied, then the Controller can
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certainly grant an extension. What is 
actually happening Is this. The 
patentee sells the drug under a trade 
name. During the life of the patent, 
that trade name gets into the country. 
Even after the expiry of the patent, 
for the next 20 years or so, the 
patentee gets a return. I can quote a 
number of cases. Take, for example, 
sulphathiazole; we can buy 1,000 
tablets for Rs. 15. Cibazol which is 
the Trade mark of a Swiss Firm sell 
the same at Rs. 60 per thousand. 
The patent has expired; that drug is 
no longer used in many countries, but 
in India the drug is sold at Rs. 60 per 
thousand and they have a large profit 
on that.

Shri R. Ramanathan Chettiar: Life 
saving drugs are sold at high prices in 
this country. The object of this Bill 
is also to curb that tendency. But 
you wanted a longer period for those 
patents. Don’t you think that they 
will perpetuate their high price policy?

Mr. Chairman: He has already an­
swered that point.

S h ri R. Ramanathan Chettiar: He
wanted a provision for extension.

Mr. Chairman: Ten plus four, four­
teen years.

Shri R. Ramanathan Chettiar: You
must have heard of the case of Tol­
butamide that is going on between 
Hoechst and Haffkine Institute.

Shri T. Durairajan: Yes.

Shr! R. Ramanathan Chettiar: The
Haffkine Institute has been able to 
produce through a process at a price 
one-fourth of what Hoechst has been 
able to do. But unfortunately it is 
held up because this matter is hanging 
fire in the High Court of Maharashtra. 
If you want to extend the period, then 
such things will prolong.

Shri T. Durairajan: No, that can 
be covered if this Bill is passed and 
the Central Government authorise 
somebody to import Tolbutamide and

still pay royalty. I think this Bill has 
got the provision for that.

Shri B. IL Das: We have got pro­
visions for compulsory licensing and 
licences of right. Yotr feel that un­
less there is transfer of know-how, 
those provisions will not be of much 
help. Am I correct?

Shri T. Durairajan: Yes; you are 
perfectly correct. That is marriage 
without consummation. Unless there 
is know-how, how is the person going 
to manufacture this drug?

Shri B. K. Das: Do you think that 
there should be some provision in our 
Bill so that they are compelled to
transfer the know-how?

Shri T. Durairajan: Unless there is 
a provision in the Bill, we cannot com- 
oel them. I will give an example. It 
is not that I am a scientist. Take for 
instance a vessel, which is rubber- 
lined, of a particular thickness. If the 
chemical is treated at a particular 
temperature, you get that end product. 
If that is not done, the end product 
would be different. Unless you can 
produce that end product which con­
forms to all standards of the original 
product, there is very little purpose 
in attempting to make the same. Take 
for instance a factory that has been 
set up by a foreign firm in this coun­
try. If that factory is blown up today, 
the Indian scientists working there 
will not be able to replace the factory 
tomorrow unless we get the same 
technicians to draw the blue print and 
drawings and have the factory etectecL

Mr. Chairman: How can you compel 
anybody to part with his "know-how?

Shri K. EL Warior: What is the
modus operandi for that?

Mr. Chairman: How can we compel
a patentee to part with his know-how?

Shri T. Durairajan: A  provision can 
be made in the Bill that unless the 
Indian party is able to make the end 
product, he will not get the royalty.
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Shri B. 1L Das: That means you

say that till then, he will have to wait 
for his royalty. Is it your idea?

Shri T. Durairajan: Yes. The foreign 
man is also interested in getting the 
money out of this country.

Shri B. K. Das: Supposing the pro­
vision is there. The apprehension is 
that, in spite of that provision, he 
may not transfer the know-how. Can 
we have another arrangement with 
the patentee for transfer of know­
how . . .

Shri T. Durairajan: It can take the 
form of royalty in a lump sum. That 
is what is happening in other coun­
tries. They are purchasing the know­
how by lumpsum payment.

Shri B. K. Das: Should there be 
any provision in the Bill or it can be 
done by arrangement?

Shri x. Durairajan: It can be done 
both ways. But, in my opinion, if the 
Government brings in a provision, all 
these firms will certainly respect it.
I am sure in my mind that these firms 
do respect the sentiments expressed in 
the Bill. If there is a provision in the 
Bill, it will certainly enable the Indian 
entrepreneur to discuss with them and 
probably get better terms than what 
they would get if the provision is not 
there.

Shri B. K. Das: It will have some 
effect

Shri T. Durairajan: It will have a 
large salutary effect.

Mr. Chairman: Has any country got 
any such provision?

Shri T. Durairajan: Not to my
knowledge. The difference is this. In 
most of the countries, their scientific 
research is so advanced. I shall give 
an example. I am a musician and if 
another musician comes to me, he will 
certainly sing before me to exhibit his 
talents; if, however, I, know very little 
about music, he will not sing before

me. Likewise, with countries which 
are so advanced in scientific research, 
they are willing to come and discuss.

Shri B. K. Das: That is why wou 
want the quantum of royalty to be 
enhanced?

Shri T. Durairajan: Yes; it is only 
for that purpose.

Shri B. K. Das: You have suggest, 
ed 71J p®r cent.

Shri T. Durairajan: 4 per cent will 
not be adequate because whatever 
royalty we pay is subject to Indian 
Income-tax.

Shri V. B. Gandhi: You have said 
that prices of medicines which were 
patented remained at a higher rate 
even after the expiry of patent and 
you quoted the instance of Sulpha- 
thiazol. But don’t you think that 
these high prices are also the result 
of the people's faith in the quality and 
people's confidence in the quality of 
the manufacturers’s product? For inst­
ance, you are manufacturing a pro­
duct and H people have great confid­
ence in the quality of your product 
they will be prepared to pay a higher 
price than they would for any other 
ordinary cure.

Shri T. Durairajan; I agree with 
you. But what I had in mind was 
that even after the expiry pt the 
patent, Doctors are persuaded to 
write down the product under the 
trade name, and not under the gene­
ric name, which is responsible flor 
these high prices.

Sardar Daljit Singh: In your
memorandum you have said that 90 
per cent of the Patents in the field 
of drug and medicine in our country 
are held by foreigners. I want to 
know how many of them are in u*« 
and how many of them are not in 
use.

Shri T. Durairajan: I am sorry, I 
am not able to give an answer. I 
have not gone into that question.
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Sardar Daljit Singh: You have
mentioned that Indian companies 
Imported some drugs from foreign 
countries and sold at high rates. 
Contrary to that, liere is the instance 
of foreign firm selling at Bs. 187 lor
1,000 tablets of Tolbutamide and the 
Indian firm, which purchases it from 
the foreign firm, selling it at Rs. 40 
for 1,000 tablets. In the face of this, 
how could you say that Indian Arms 
are charging higher rates *nd 
foreign firms are charging low rates? 
There are other patents also which 
are sold at high rates, but in India 
they are not allowed to manufacture. 
The instance is the case of Haffkin 
Institute of Bombay. What is your 
opinion— is Indian patent cheaper or 
foreign patent cheaper?

Shri T. Durairajan: The price of
Bs. 180 that you mentioned is for 
the Bastinon brand of Tolbutamide. 
It is a product of the Frankfurt firm 
of Hoechst. If an Indian firm imports 
it from Italy and tablets it they will 
be able to sell it at Bs. 40. That is 
the difference.

Shri Bibhuti Mishra: On page 4
of your memorandum you have laid 
as follows:

I would also submit that we 
have to consider the various 
clauses in the Bill, from condi­

tions existing in India, and not 
with those in advanced countries, 
especially in view of the present 

acute fbreigp, exchange position, 
which I am afraid will continue 
for the next 5 to 10 years.

What is your suggestion to help 
India get out of this situation?

Shri T. Durairajan: The only 
remedy is to get liberal foreign 
exchange import.

Shri Bibhuti Mishra: At the end of 
page 4 you have said:

Although under the provisions 
of this Bill, the authorities do not 
have the necessary powers to

check such malpractices, if a 
committee is appointed to inves­
tigate such imports during the 
past say 20 years, it would pro* 
bably be a revelation, as to the 
large amount of foreign exchange 
that has been drained from this 
country.

At one place you say that this BiU 
is sufficient to stop malpractices. In 
the end you say this Bill is not suffi­
cient. How do you say two different 
things? ^

Shri T. Durairajan: All that I have 
meant is, even under the present 
Bill I do not think the Controller of 
Patents nor any Ministry can ques­
tion a firm if they are going to import 
a basic chemical which is very effect 
tive in the treatment of Cancer for 
Bs. 10,000 and process it here and 
sell at Bs. 30,000. How are you going 
to check it? If a Committee is 
appointed, they can go into the ques­
tion of prices that these firms are 
charging and the moneys they are 
paying to their parent Companies to 
import intermediaries. Coming to 
intermediaries, take the case of Sul- 
phathiazol. If the basic price is only
15 shillings a kg, they have been 
paying 20 shillings to import the 
intermediary because they are able 
to realise a much better price in 
India. They import Acetyl sulpha- 
thiazol and make lot of money on 
that. There is no point in my saying 
it as a gospel truth. That is why I 
have suggested the appointment of a 
Committee who can report to Parlia­
ment.

Shri Bibhuti Mishra: You pointed 
out in your memorandum that soma 
malpractices have been committed by 
some companies. Could you give us 
some examples as that would help us?

Shri Bade: Instead of pointing out 
such malpractices, if you could sug­
gest some provisions to be made in 
the Bill itself, that would be better.

Shri T. Durairajan: Unless you 
9rm satisfied about the correctness



020
of what I aay, how are you going to 
act?

Shri K. K. Waiter: You can sub­
stantiate that general statement.

Shri T. Durairajan: 1 cannot go 
into the books of those firms nor can 
I have access to the custom bills of 
entry.

Mr. Chairman: I . might tell you
that the matter is being referred to 
the Tariff Commission.

Shri BibhuU Mishra: He says that 
there are malpractices. He also sug­
gests setting up of a Committee which 
will go round the country and then 
submit their report to the Ministry, 
'thereafter that Ministry will consi­
der. Instead of doing that in a round­
about way, when you say that there 
are malpractices, can’t you give exam~ 
pies as that would help us?

Mr* Chairman: He says that he
has no details with him. But, I can 
tell you that the matter is being 
referred to the Tariff Commission.

Shri Bibhuti Mishra: If {Hat is refer­
red to the Tariff Commission there 
will be a long process.

Mr. Chairman: What else can be 
done?

Shri Bibhuti Mishra: Let him say
the places where such malpractices 
are being committed.

Shri T. Durairajan: Let us take
an example. Take Chloramphini- 
col. This is the name of the drug. 
That is being sold in the name of 
Chloromycitin by a firm named Park 
Davis; they have got a factory in " 
Bombay. Do you know as to what 
they are doing? They were import­
ing the last stage of chloramphinicol 
purified that, bottled it and then sold 
it. As compared to the world price 
for*.the finished product, the price 
that they were paying to the parent 
company for the intermediary was 
far in excess of the price for cho- 
loromephinicol. All firms pay the 
price only for the finished products.
It is not possible to get competitive 
prices for the intermediary unless

some other countries also have submit
a manuiacturing units. The prices 
they pay for intermediaries are far 
in excess of the world price the 
reason behind that being obvious. 
Take for example sulphadiazine and 
sulphathiosol. All that they were 
doing was importing the last stage, 
and then purified the same and then 
they sold it. The prices paid for that 
were, in my opinion, far in excess. 
But, you may not be able to accept 
what all I have said as correct, as I 
have no factual data to prove the 
same. Even if I ask the firms, they 
would not give the details. Unless the 
Government authorises somebody to 
get these details, they would not care 
to supply them. You know Sir, that 
there was a pharmaceutical enquiry 
committee set up in 1950-51. Here 
also, I don’t think that any firm ever 
cared to answer all the queries. Cir­
culated to them as originally they did 
not have the necessary powers.

Shri Bibhuti Mishra: This is a very 
serious thing. He says that lots of 
foreign exchange are being drained 
out. He should prove that. He must 
tell us as to the places wherefrom 
the foreign exchange is being drained 
out. We must know that since we 
aire suffering very much for want of 
foreign exchange. All sorts of agita­
tions are going on in the country. 
That is why I say that he must give 
us in writing the places wherefrom 
our foreign exchange is being drain­
ed out.
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Mr., Chairman: He has given you
three or four names. He has not got 
the other names.

Shri Bibhuti Mishra: Let us ask him
to submit a report in writing as to 
the places wherefrom the foreign 
exchange is being drained out.

Mr. Chairman: He has given the
names.

Shri Kashi Ram Gupta: From the 
memorandum that you have given 
and the suggestions put in it, I con- 
elude that you have a picture of 
basic research being done by the Gov­
ernment Institute.

Shri T. Durairajan: Except for my 
having gone round the institutions 
whenever I had opportunities, I have 
had no further knowledge about what 
exactly they are doing.

Shri Kashi Ram Gupta: My point
is that when you recommend a cer­
tain thing, the picture with you is 
that basic’ research should be done 
by Government Institutes. Is that 
your idea?

Shri T. Durairajan: That is cor­
rect.

Shri Kashi Ram Gupta: There­
fore, you have based your sugges­
tions on the fact that all pharmaceu­
tical industries must be doing only 
the product research or the applied 
research and not the basic research.

Shri T. Durairajan: Pharmaceutical
ihdustries are more interested in 
what might be called processing of 
household remedies. At present only 
one firm is doing, what may be 
called basic manufacture.

Shri Kashi Ram Gupta: Perhaps you 
do not know. Productions from 
Indian factories are the results of 
their product research in India both 
in the public as well as in the private 
sectors. In Bombay, there are lots 
of factories doing product research*

My point is this that in India, pro­
duct research is part and parcel of 
the pharmaceutical industries alone. 
You have yourself mentioned that 
they get income-tax relief and so on 
and so forth on that.

Shri T. Durairajan: That ia cor­
rect. But, so far we have had no 
results. That is all I can say.

Shri Kashi Ram Gupta: The ques­
tion o  ̂ result is not there. But the 
question of taking up the work ia 
there. T h ey  have taken up this work 
and they are doing that.

Shri T. Durairajan: I have no 
objection to what you say.

Shri Kaahi Ram Gupta: Have you 
not seen any one doing the product 
research?

Shri T. Durairajan: Excepting that 
they have set up some research 
units I don’t think that they have set 
up production units.

Shri Kashi Ram Gupta: CIBA is
doing basic research. They are doing 
product research too.

Shri) T. Durairajan: These units
are set up with a view to finding out 
the way of reducing the cost of a 
product as well as to keep the longe­
vity of the product. They might bo 
doing all these things. All these
things do take a lot of time. Let mo 
explain about the antibiotics. Tetra­
cycline is now invented. They get
the so il from some country; that soil 
is given all the necessary food and 
then grown. When that soil is fur­
ther processed it produces a sort of 
a chemical. It is only from that che­
mical that they are able to isolate
tetracycline. But that takes a lot of 
time. Once they are able to isolate 
the chemical and find that it is not 
toxic and it gives results, then they 
preserve the basic mother culture and 
defreeze it and produce the product
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Shri Kashi Ram Gnpta: Naturally, 

the question is that if such a research 
is going on in some of the laborator­
ies it means that the expenditure on 
that item is an additional expenditure.

Shri T. Durairajan: Every trader
knows his job. They do not spend 
money from their capital. From pro­
fits they ear-mairk a certain portion 
and spend on that item.

Shri Kashi Ram Gupta: My question 
is a simple one. When they do re­
search, it is spending money extra 
than what others are doing. Natural­
ly it will come out of their own 
money. There is no contradiction to 
it, but there is something extra that 
is done there.

Shri T. Durairajan: That is correct.

Shri Kashi Ram Gupta: Dou you 
know that Hindustan Anti-Biotics, 
Pimpri has got a patent for certain 
anti-biotic?

Shri T. Durairajan; Yes, for Haemy-
cin. '

Shri Kashi Ram Gupta: You have
suggested 10-year period for the 
patent. Do you want this period to 
commence from the date of completion 
of the specification or from the date 
of the grant of patent?

Shri T. Durairajan: From the date 
of application.

Shri Kashi Ram Gupta: You have 
not suggested that.

Shri T. Durairajan: As per the Bill 
it is from the date of application.

Shri Kashi Ram Gupta: You are
wrong. In the Bill it is from the date 
of completion of the specification and 
not from the date of application.

Shri T. Durairajan: When I said
from the date of acceptance, I meant 
the date of application. If you say 
•from the date of sealing1, many diffi­

culties will arise. Suppose, the 
patentee makes an application to the 
Patent Office for patent and the Patent 
Office calls for some more informa­
tion and removal of some irregulari­
ties and after they satisfy themselves, 
they accept the application and once 
they accept, it is only from that date 
the period should count. I would like 
to make it clear that it is not from 
the date of sealing.

Shri Kaslhi Ram Gupta: Here, in the 
Bill it is given that the date of com­
pletion of the specification is named as 
the date of patent. Do you agree to 
that?

Shri T. Durairajan: Yes, that is cor­
rect.

Shri Kashi Ram Gupta: You see
clause 43(1). The date of the patent 
means the completion of the specifica­
tion. That means the filing of the 
complete specification and not the 
initial application.

Now you have suggested that in 
certain special cases an extension of 
2-3 years can be given. Now you will 
realise the importance of the differ­
ence between the date of completion of 
specification and the date of sealing 
which may take 2-3 years. Instead 
of doing like this, why should we not 
have 10 years after the date of sealing?

Shri T. Durairajan: Why I am saying
so is: in some cases it may take 10 
years from the date of application to 
the date the Patent Office seals the 
patent. The proceedings may go on 
and it will unnecessarily drag on and 
may give an unfair advantage to the 
litigant. In order to get over this 
anomaly I merely said "from the date 
of acceptance of the application*.

Shri Kashi Ram Gupta: In the Bill 
there is a time limit given for the 
completion of the specification. We 
can similarly stipulate a time limit tar 
sealing of the patent also.
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You will find that the Bill provides 

10 months for the completion of speci­
fication. An equal point can be that 
the Controller should finalise the seal­
ing of the patent within 2 or 2J years. 
That could possibly be put in the Bill.

•Shri T. Durairajan: It could be
possible, but it is also possible that the 
patentee can apply and go on getting 
time whatever may be put in the BilL

Shri Kashi Ram Gupta: But once the
time imit is fixed, then one cannot 
apply for time.

Then you have suggested that the 
royalty should be 71 per cent. How 
did you arrive at this figure of 71 per 
cent, not even 8 per cent?

Shri T, Durairajan: I did not want 
to think of 8. I suppose 3, 13 and 8 
are not considered proper. It is pure­
ly guess-work. Instead of 8, I said 
7i.

Shri Kashi Ram Gupta: You want a 
clause to be added for disclosure of 
technical know-how. You say that if 
the patentee gives a compulsory 
licence and if the licensee is not able 
to produce the goods, mere grant of 
compulsory licence would not be of 
any use. You know royalty is paid 
only if he is able to produce the goods. 
There is no use of putting a condition 
fo r  know-how and the patent condi­
tion will be enough and know-how can 
be negotiated separately.

Shri T. Durairajan; My submission is 
that the patentee would have done his 
duty by simply giving a licence to the 
manufacturer and what the manufac­
turer does is his own business. What 
I say is: the licensee has to pay the 
royalty only if he is given the techni­
cal know-how, not alone the licence 
to manufacture.

Shri Kashi Ram Gupta: Yours is a 
registered firm. A limited company 
in such cases can be better suited. 
What is the hinderance for you to 
make it a private limited Ann to in­

crease your activities for the good ot 
the country?

Shri T. Durairajan: I could have 
done it, but I have not chosen to do 
it so far.

Shri K. K. Warior: I wish to know 
how much difference you will make 
out if the patent rights aire given to 
the process or to the product Are 
they almost {he same in practice?

Sihri T. Durairajan: The only basic 
difference is this: if the patent right 
is given by the process, it will give an 
initiative to somebody else to find out 
an economic means of manufacturers 
and bringing down the cost. If I am 
a patentee aitd I am given a patent for 
a product, I will not care to find out 
any other process and reduce the 
costs.

Shri K. K . Warior: If the patent 
right is not given to the product also, 
don’t you think that there will be 
more stealing of the know-how and in­
fringement of the patent rights?

Shri T. Durairajan: Theoretically 
what you say may be correct by say­
ing that there may be infringement. 
But as I said earlier— of course it is 
for you to give patent rights for the 
process or for the product— if you give 
patent for a process, then the patentee 
would try a number of methods and 
choose the most economical process 
and get it patented. But if you give 
patent for the product, then he may 
not even think of doing that and even 
if ^omebody-else is able to evolve a 
more economical method, he will be 
shut out.

Shri K. K. Warior: Now as to the
period of the patent rights, do you 
agree to a period lower than 10 years. 
Some countries are giving 5 years or 
7 years. Why should there be 
10 years? Why not a smaller period? 
Because you yourself said that even 
after the expiry of We patent, there 
are chances of marketing the same 
product and n obody  competing it and 
there are chances of getting returns
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and recouping the capital involved. 
So, why should we not reduce that 
period in consideration of so many 
other factors in India?

Shri T. Durairajan: This reduction 
in the life of the patent is not cer­
tainly going to give us much benefit. 
It makes no difference whether it is 
10 years or 12 years. The patentee 
derives a larger share of the profit 
from the product after'the expiry of 
the patent than during its life. There 
are figures to prove that. I will read 
out an extract concerning the United 
States. “The generic name is not the 
chemical narme. The generic name is 
supposed to be a shortened name for 
the product. If your shortened is not 
very effective, you are agoing to have 
a very long name, but you can make 
it shorter. To come back to the pro­
blem you are talking about. Take a 
well-known drug such as Hydrochlor- 
thiazide which is marketed under the 
names of Hydrodiuril and Esidri. And 
I think there are two or three other 
companies manufacturing it under 
trade mark names. Hydrochlorthia- 
zide is not terribly difficult to remem­
ber but the advertising has it in ex­
tremely minute letters, and no effort 
is made to get the doctor to remem­
ber Hydrochlorthiazide. Effort is 
made to make him remember the trade 
names, Hydrodiuril or Esidri or one of 
the others.” This i? exactly what is 
happening in A/h£rfca.

Mr. Chairman: The doctors are
brainwashed!

Dr. C. B. Singh: The doctors are so 
busy that they can't remember the 
generic names. They are generally 
very long and difficult to remember. 
The doctors can remember only those 
naities which stick in their mind and 
are easy to remember.

Shri K. K, Warior: In the cost
structure of finished products in the 
field of pharmaceuticals, what appro­
ximately will be the contribution 
through patent right which gives 
monopoly right?

Shri T. Durairajan: Easily 100 per 
cent.

Shri K. K. Warior: The cost is made 
up of so many factors and out of that, 
how much will this patent right con­
tribute?

Shri K. V. Venkatachaiam: Fifty per 
cent he says.

Shri K. K. Warior: It h&s been 
suggested that if this Bill, as it is., is 
passed, foreign capital would be scared 
away. What is your reaction to that?

Shri T. Durairajan: Unfortunately, 
i am not in a position to talk about 
it authoritatively. But I can tell you 
that this Bill, if enacted as it is, will 
not scare away foreign capital. I can 
even go to the extreme and say that 
even if we abrogate the patents law, 
foreign capital will ccwne. The foreign 
companies who have come into this 
country and have had a strong hold 
here, did not come here to invest 
capital.

Shri Afjun Arora: Will you be able 
to tell us as to how royalties are 
paid? Is there any scientific basis on 
which the rate of royalty is arrived 
at, or is it merely a matter of bar­
gaining?

Shri T. Dorairajan: It is a matter of 
bargaining. But from the royalty 
agreements which 1 havp/fcad occasion 
to see, it is one of thg'Two ways: cost 
of manufacture, which will include 
factory overheads and administrative 
overheads, plus 15 per cent of the pro­
fits for the licensee for manufactur­
ing in a foreign country; the differ­
ence is shared on a 50:50 basis; alter­
natively it is a flat 15 per cent sub­
ject to tax.

Shri Arjnn Arora: Do you know of 
any case where an Indian firm has 
entered into an agreement on the basis 
of 50:50?

Shri T» Dorairajan: I can't remem­
ber. But even if there is any agree­
ment, r suppose the Government ought
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to know lor without the sanction of 
the Government, he can’t enter into 
an agreement. He has to get the 
consent of the Ministry of Finance and 
the Ministry of Industry.

Mr. Chairman: Any more questions?

Shri T. Durairajan: Sir, I may also 
mention that we have some trade 
marks that have never been worked. 
They were only exporting these artic­
les. So these products were not avail­
able here. Now when an Indian firm 
tells the Government that it would 
like to manufacture this and pay them 
a 2 per cent royalty, the Ministry will 
say “we will not sanction.” It happens 
not only in the pharmaceutical indus­
try but even in the engineering in­
dustry. But what is happening is, for 
example, there is firm called A.B.C. 
Limited, London, and that Jirm has 
got a subsidiary company at Bombay, 
known as A.B.C. India Limited, with 
a capital of Rs. 5,000, This firm is 
authorised by the firm, A.B.C. London 
to manufacture the product in India. 
Now, it irf only when they employ 
a certain number of people that they 
have to go to the Ministry of Indus­
try and apply for an industrial licence. 
In the small-scale industry, they need 
not apply for a licence. They merely 
ask same factory in th£ small-scale 
sector to manufacture it for them. 
They need not apply to the Govern­
ment at all. They manufacture it. 
Now, if the cost of production is Rs. 9 
per dozen, then the Indian firm sells 
it to them at Rs. 10 or Rs. 11 per 
dozen. They then market it at Rs. 25 
per dozen. The profit which come to 
100 per cent minus expenditure on 
advertising, etc., is remitted to U.K. 
(The whole of the profit) I just want- ' 
ed to show that trade marks and 
patents are related to each other. They 
are now dealt with by two different 
Ministries, trade mark by the Minis­
try of Commerce and patents by the 
Ministry of Industry. About the pro­
ducts that are manufactured and sold, 
neither the Ministries nor the Drug 
Controller have any knowledge. But 
still money is being remitted out of 
this country and the Reserve Bank of

India have merely to sanction it for 
a company owned by a foreigner. At 
the end of the year, they merely file 
the balance-sheet and say “we have 
paid the taxes, the money has got to 
be remitted.” But about the product 
the Government knows nothing. I 
can give a number of products Which 
are being manufactured in this coun­
try. Here are two products which I 
picked up as I was coming along. One 
of these products has been coming to 
India for over 50 years.

Mr, Chairman: Thank you very 
much.

Shri T. Durairajan: This is only
a trade mark. There is no question 
of patent. It is purely a mixture or 
a combination of a few drugs and is 
being sold under a trade name.

9hri Bade: In Japan no body is al­
lowed to import manufactured drugs. 
They must manufacture it in Japan, 
and they must show the know-how 
also and unless and until they show 
this, no foreign manufacturer will be 
allowed to import goods. He must 
manufacture in Japan. If such a pro­
vision is made in India, what have 
you to say?

Shri T. Durairajan: Japanese phar­
maceutical industry is controlled only 
by 5/6 firms. I know this firm of 
Takeda. Before the first World War 
they were agents for the German 
firm, Bayers. Gradually this Takeda, 
who was only a distributor for Bayer 
products, today he has become a giant. 
There are only 5 factories and all the 
pharmaceutical manufacture is done 
by these 5 people. As opposed to 
India, in Japan all these factories are 
controlled and owned by the Japanese 
people. They have really been much 
advancing. There is no point in com­
paring ourselves with them. It is just 
like saying my neighbour’s son is a 
scientific worker, whereas my son is 
in the third or fourth form.

Shri Bade: If we make this provi­
sion in our Bill —
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Shri T. Dorairajan: We can make
a provision but we must have the 
necessary background. With regard to* 
industrial development until we have 
that, I am afraid, we cannot do it,

Mr. Chairman: Thank you very
much. i |'

(The witnesses then withdrew).

II. Pharmaceutical Manufacturers' 
Organisation, Ahmedabad.

Spokesmen:
1. Shri Hasxnukhlal C. Shah.
2. Shri I. A  Modi.

(The witness were called in and 
they took their seats)

Mr. Chairman: Gentlemen, the
evidence that you give is public. It 
will be published and laid on the 
Table of the House and distributed 
among the Members. Even if you 
want any portion to be confidential...

Shri Hasmukhlal C. Shah: 1
think, it is not necessary.

Mr. Chairman: We have received
your Memorandum. It has been dis­
tributed to all the Members. If you 
want to stress any particular point, 
you may do so. Afterwards, our 
Members will ask you questions.

Shri I. A . Modi: In our Memoran­
dum we have stressed all those 
points.

Mr. Chairman: By and large, you
aTe in agreement with the provisions 
of the Bill.

Shri Hasmukhlal C. Shah: We
fully agree with the provisions of the 
BilL

Mr. Chairman: Anything on which 
you differ, you may just dilate.

Shri Hasmukhlal C. Shah: The 
only thing I want to stress is about 
compulsory licensing and free licen­
sing. The procedure for licensing 
should be so simple that anybody can 
take up the production pending a de*

cision of the Tribunal or special body 
appointed for deciding that case. 
Ultimately, the royalty would be 
given by the firm and if fKey are in 
agreement with that and also in 
agreement with the Drugs Con­
troller Department that the drugs 
manufactured by the firm are, in 
agreement with the rules and regu­
lations, then the firm should be al­
lowed to manufacture that particu­
lar drug pending decision about the 
royalty. Sir, in some cases what hap­
pens is that it takes lot of time to 
decide the case of licensing. Some­
times it takes 4 to 5 years. It you 
take the example of Tolbutamide, it 
is still in Bombay High Court. It is 
lying there for the last 4 years and 
the poor Indian people are suffering. 
They are selling the drug at Rs. 187 
per 1000 tablets and if we are al­
lowed to manufacture by buying raw 
materials from the Italian market 
and if it is manufactured in India, by 
Haffkins, and if we are allowed to 
buy that, we will be selling it at 
Rs. 60 per thousand tablets. The 
poor Indian people are getting 300 
times more costlier products. The 
poor people are really suffering and 
thev need the real help. If we can 
do this service to our Indian people, 
we would be very grateful— I mean 
if we ate allowed bv the Govern­
ment to do so. Provision is already 
there about compulsory licensing but 
then it has to be made little more 
stricter and much easier also.

Mr. Chairman: What do you sug­
gest.

Shri Hasmukhlal C. Shah: We sug­
gest that if we make an application 
for licensing and if we do not hear 
anything from you within 6 months, 
we must be allowed to produce of 
manufacture that particular drug pro­
vided the Drugs Controller's admi­
nistration Oka vs it  because it is a 
drug and the Drugs Controller’s De­
partment must go through it. That 
is our contention, Sir. Compulsory 
licensing alongwith royalty. Royalfty 
may be decided bv mutual agree­
ment with the patentee, but there



« T

should be a maximum and, as you 
have suggested in this Bill, 4 per cent, 
we are agreeable to that part of it 
also.

Shri I. A. Modi: In substantiating
our Memorandum before this Com­
mittee, we want to put three impor­
tant questions. These questions are 
— as we understand today as far as 
this Patent Bill is concerned, I think 
it is mainly opposed by those par­
ties who are either foreign manu­
facturers or are in collaboration 
with them. If we study the history 
of this Patent law in all the coun­
tries of the world, I think almost all 
of them have no patent for the pro­
duct. I say why you want it in 
India? In what way, if you are in­
terested to serve the interests 
of the country, will the in­
terests of the Indian people be 
served if this amended Patent Bill is 
adopted? That is one thing. A  few 
other points are rather being put 
forward that this bill should not be 
adopted or accepted It will be one 
thing if I just say, as Justice Ayyan­
gar has put in his Report, it would be 
an exaggeration to say that the in­
dustrial progress of a particular 
country is considerably stimulated as 
to whether the system is suited to it 
or not, that we will have to decide. We 
will put a few questions. What are 
the facts? Has our country shown 
any progress in these 19 years in any 
new invention under the present 
patent protection? I say the a ^ e r  
is definitely W .  T do not think in 
India we have been able to do any­
thing better under the present Patent 
law, as they claim, it will be in our 
interests and the technology will be 
flowing from developed countries to 
the undeveloped countries like India. 
Rather this country is given unima­
ginably exhorbitant prices for life- 
saving drugs. The question arises 
how one can develop? I say, natu­
rally one can do it by marketing such 
products which are more in use and 
which are more upto date. The 
volume of turn-over will keep the 
prices down and will provide funds 
for research. Thus both are bene­
fited— the poor suffering humanity

gets the product cheaper and the or­
ganisation gets the funds to initiate 
research. After all, for any research 
the funds are very important. And 
these funds do come only from the 
turn-over of the organisation and tbis 
turn-over of the organisation is never 
possible if up-to-date things are not 
taken for selling o* for trading. That 
is most essential. Another thing, 
we believe, is that if this patent is 
restricted to only process, as it is 
recommended by this Patent Bill, it 
will rather instigate competition and 
instigate more researches. An orga­
nisation will be compelled for more 
and more new inventions due to com­
petition and demand in the field. 
After all this research is being done 
by large manufacturers not because 
they want to do any good or charity 
to the public or to the humanity but 
for their Own survival; rather to 
meet competition with other manu­
facturers in their own country they 
will have to continue this research, I 
say, every day. So if compulsory 
licensing comes, naturally there will 
<be more and more researches. I think 
the world will be greatly benefited 
by this. About compulsory licensing 
I will take two minutes. Justice 
Ayyangar has quoted a quotation 
from Sir William Houldsworth: 
“Anything like compulsory licence 
given by a foreign patentee to manu­
facturers in this country would not 
meet the case. The foreign patentee 
acts as a dog in the manger, sends his 
patented articles to tbis country, but 
does nothing to have the patented 
articles manufactured here. He 
commands the situation and so our 
industries are, under our own law, 
starved in the interests of the
foreigner...........Those who feel most
strongly on this question think that 
there should be nothing but an ab­
solute revocation of the patent if it 
is not worked in this country within 
two years and the Fry Commission 
was of that opinion. . .  The clause 
as presented in the Bill does not ful­
fil the ideal which was recommended 
by the Committee but it goes a long 
way in the direction. At any rate, 
it is an immense improvement in the
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. present position and therefore it is 

acceptable.”

Sir, my submission is that it is in 
the interest of India as well.

Shri Hasmukhlal C. Shah:
There is a slogan now “No 
patent, No New Drugs”. I 
fully agree with that, but at the 
same time I disagree with that If 
this is the case the space Research 
done by Russia would not have taken 
place. In these days of competition 
whether people get money or not but 
by one or the other reason they like 
to work and when a^d where they 
work they always get some new Re­
search. For what such good money 
is spent by such Socialistic countries. 
Sometimes the personal ego is also 
responsible for the new research. 
Great scientists have never bothered 
about money. Fundamental resear­
ches are all done for the benefit of 
the human being and not for money. 
It is said that the prices of the un­
patented drugs are higher in India 
than others. This is because the in­
termediates and the raw-materials 
manufactured in India ar$ purchased 
at higher prices. The processes for 
the same products manufactured 111 
India and other countries are the 
same but here because the raw mate­
rial costs high and because we have 
to pay very high price for interme­
diates the price structure here is 
high than compared to any other 
country. The other raw-materials 
required in some products manu­
factured in India are costlier. Se­
condly, the initial cost of equipment, 
building, etc. are higher. Also the 
import duty, excise duty, on various 
raw materials are levied very high. 
These all constitute the prices of the 
Drugs manufactured in Ihdia which 
are not patented or whose patents 
have expired. The processes follow­
ed are almost the same in this coun­
try or in any country. Secondly, in 
some cases much advanced processes 
are found than the old patented one 
and hence the cost of production is 
lower. In case of Italy when a price 
of a product itf highetf, it is because 
sometimes liigh cost of production

and higher standard of living and 
higher margin of profits and lass 
competition. If you go to African 
countries, South East and Eastern 
countries you will find that lot of 
firms of repute sell their products at 
one-third of price sold in other coun­
tries. That is the reason why Indian 
manufacturers are not able to com­
pete them in other countries. We 
just take one example. Some 
people ar$ talking about Librium of 
F. Haffman La Roche & Co. It is 
said that Librium is the product of 
confidence and hence in India 76 per 
cent is the sale of th*s product, six  
firms producing similar products 
captured 21 per cent of the market 
The remaining firms cover only 3.4  
per cent of the market who are sel­
ling at a reasonable price. They 
argued that the cost structure on the 
product is very competitive but it is 
the confidence of the doctors-f Or the 
drug which is more responsible for 
the promotion of the product. I just 
do not understand why such a huge 
amount is spent on promotion. In 
India today the self-same situation 
exists. An Indian firm imports the 
active ingredient of Librium at Rs. 312 
per kg. from Italy, while the original 
inventor supplies to its associated 
company in India at Rs. 5,555 per kg. 
Why such a fantastic price is charged 
by the patent holder? I am sure 
some of the learned member of the 
commission know that this was dis­
cussed in the Parliament. But a 
drug is imported in India only when 
it is approved by the Drug Control­
ler of India that the claim made of 
the product is genuine and the D rug 
Controller of India approves that the 
chemical produced at Italy is the 
same of Librium which is imported at 
Rs. 5.555 per kilo from Switzerland. 
In putting this figure before .you I 
have no other intention. Sir, but to 
impress upon you all learned Mem-: 
bers that for what we are paying 
such , an extravagant t>rioe at the cost 
of poverty of India? I am sure 
learned people like VQU would under­
stand the situation in giying an un­
due protection to the patent jaw. Jn 

case, compulsory Ucensipg should



be t$e best solution and if compul:  
sory licensing is mide the patent 
concern would reduce the price to 
compete the sale for their business as 
well as prestige. The product Patent 
which has been given is really very 
much favoured by those people. They 
like it because if there is product 
patent then nobody would be able to 
compete and they would be having 
the monopoly of the same chemicals 
and the product in India.

I have not observed a single Re­
search done by any foreign concern 
in India for the last 17 years which 
is worth the name. I do not know 
where the profits go which they claim 
to be 5 per cent to 20 per cent. What 
is the idea of recovering such high 
Research prices When they are not 
going to make any Hesgarch here in 
India. This clearly means that for 
initial stage research is not possible 
and hence the Big International Firms 
have not made any contribution for 
Research in India so far. So it 
clearly means that for initial stage 
Research is not possible as it is done 
in Italy and proved by Big Interna­
tional Firms who are recognising the 
Patent Law in India.

Now we cann6{ just start abruptly. 
They want us to run the race with 
them when they are already 100 years 
ahead' of us. They have already 
crossed the initial difficulties. So we 
must be put at the same level. Then 
it would be easier for us to compete 
with each other. For 10 years all 
these patent laws should be kept 
aside to allow us to develop our tech­
nology as Italy has done it.

So far very' few patents have been 
taken by Indian research workers. 
Only few Indian research Ivorkers—  
very few I say— becfetise there is 
not' an outstanding research in India 
for medicines and drugs. In that 
case 54 crore Indians are suffering. 
We are paying very high prices for 
drugs. Now. take this medicine Oxl- 
chlortatracycline. even Government 
of India, i.e.. Hindustan Antibiotics 
wanted to manufacture and thev ad­
vertised saying that they are putting

the drug for 8 annas a capsule but 
some foreign Arms intervened and as 
such even Government could not do 
much about this. So if Government 
felt helpless because of the patent 
laws for small firms like us it would 
be very difficult to go ahead with the 
research. Without having the 
momentum of research as Italy has 
got it will be really very difficult. 
In Italy they allowed the patent for 
10 years and only the process which 
the inventor has developed. If he feels 
that this particular drug can be 
manufactured by 100 methods those 
100 methods have to be patented and 
not one.

In India the patents are accepted 
from the date they register in the 
country. Now I differ with this
because the patents should be exploi­
ted from the date it is registered 
in the country where It is registered 
first. Now it happens they re­
gister in their country in 1961 and
come to India only in 1966 and so 
they register the patent . after 5 
y#*ars. Now they have already got the 
advantage of those years. What I 
mean is. Sir, the patent should be re­
gistered not from the date of applica­
tion but from the date that has been 
registered in another country first so 
that whatever they have made they 
should pass on to us earlier.

I further submit that moat of the 
research done by the Big Interna­
tional Firms are for their personal 
prestige and also for * the personal 
profits and existence. There is a very 
keen competition between- the big in­
ternational jirms and for their exist­
ence they have to- make their research 
for their own people. When they 
make research they never keep in 
mind India.. They are making re­
search for their own country and 
hence they decide their prices and 
to my mind most of the drugs get 
back the money spent on their re­
search in the first few years. My 
contention is that primarily the re­
search was made for their own coun­



try, an<j hence the prices to other 
countries should be much lower; they 
should pass on the benefit for the 
sake of humanity on a very meagre 
margin. Compulsory licensing may 
be considered at least in this country 
at a very reasonable rate and also 
by a very easy procedure.

Our balance of trade since inde­
pendence has been very unfavourable 
and we do not know where we will 
stand in future. It is therefore very 
necessary that for uplifting the scien­
tist and technologist in India, they 
should be given opportunities to even 
repeat the patents that are expiring 
i f  by that we can produce drugs at 
cheap rates. W e should not be think­
ing on ly  of investigators, whose num­
ber is very much less than those of 
scientists and technologists. Inven­
tions are only one or two per cent, 
while the sufferers are 98 to 99 per 
cent. So, in the interests of the pub­
lic there should be no patent for the 
n/ext 10-1,5 years. Young scientists of 
India will take over. Italy and other 
countries, fccause of their experience 
in imitating other drugs, have pro­
gressed much and $re now able to 
develop ttyeir awn research. So, op­
portunity should be riven to our re­
search workers, scientists and techno­
logists to develop know-how.

It is true that there are so many 
expired patents and nobodv is under­
taking work on them. My submis­
sion is that the labour and profits 
involved In developing the techno­
logy of such products is so meagre 
that they are not attracted, but In 
some cafes where thfe profits are 
high. the known patents have been 
worked out In this country. Tn some 
cases, new technology has been deve­
loped for the expired patents. W hat 
js wrong if the products of the pre­
sent patents are exploiter and !f  the 
manufacturer is readv to pav royaltv 
to the patentee and wants to serve 

countrymen bv supplvjn* drues 
at che**p rates? Whv should he not 

allowed to do so?

Tolbutamide and chlorooopromide 
are meant for the same disease. Both

9 Hay# been developed by the y m e  
company, but they have been licensed 
to two different people by this com­
pany— Hoechgt and Pfizer— and each 
ig claiming that his product is better, 
while, in fact, they are the same. I 
do not know why such things should 
be allowed in India. The research 
company itself should decide which 
is better and licence that aloge. In­
stead, they are exploiting the people.

Similarly, Schering of Germany 
have got two types of tablets, Ana- 
binol and Duocanal. The ingredients 
in both the cases are more or less 
the same, but they are selling at 
different prices.

The patent for a particular acetate 
expired in 1961. Till then it was sold 
at Rs. 80 a gram, but now it is selling 
at Rs. 48.

The patent for Tetracycline was 
over in March, 1966. Immediately 
ICl reduced its price from £5 to 
£1-2-0. This is how patents are be­
ing exploited. We want to substan­
tiate these points in our memorandum 
and I shall mention a points by 
way of examples, and by which we 
can do justice to the memorandum. 
For that, we have come before the 
Committee.

I shall just mention the limitations 
of this poor country where the people 
will have to fight for Justice and even 
for the things which are good for 
the Indians. If we review this whole 
Patents Bill which has come up, we 
will find that many things referred 
to in this Bill ore based on the learned 
report brought out by Justice Ayyan- 
<rar. Justice Ayyangar has reviewed 
the existing patent laws all over the 
world and has recommended to a 
great extent which is good for this 
country. Still, I think if we study the 
situation and see who are for this 
Bill and who are against this Bill, 
T submit that vou will find that those 
who for this Bill are small per­
sons like us. who are smsll-scale 
manufacturers, those Indian manufac­
turers who are in the real sense In­
dian manufacturers without any col­
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laboration frem foreigners. Those 
who are against this Bill are fairly 
good, well-developed countries, in­
eluding the Governments and the 
embassies and the foreign manufactur­
ers in this country and their collobaro- 
tors who are really speaking Indians; 
they are mostly against this BiH.

You will definitely realise the limi­
tations, that the people like us have. 
You will find, even the press has 
been influenced by those people with 
very wide resources. I have not 
seen any single newspaper where in 
they have written an editorial, even 
a few lines in favour of the Patents 
Bill. But if you take up some big 
newspapers, you will And big edito­
rials representing those points which 
the big industrialists tell. I am sorry 
there is not a single paper or an 
editorial which endorses the views 
of Justice Ayyangar. They all have 
everything to say against this Patents 
Bill. God knows why?

There are certain limitations which 
must be realised, in putting our points 
of view, because, resources for the 
masses are the least while 1 the re­
sources for those who are against this 
are more, and in this we will have 
to convince the Committee, as far as 
this Bill is concerned. I think that the 
minimum requirements that have 
been mentioned should be explained. 
There are three or four points that 
are put forward in respect of the Bill, 
First, on research a very huge ex­
penditure is incurred. If there is no 
safety or security, the scientists will 
not be interested in carrying out re­
search. I do not think that Roche, 
Hoecht or Pfizer had started research 
from the day they came into exist­
ence. From where they h**ve brought 
this fund into the picture? If I am 
not exaggerating, let me tell you that 
tfie consumers have contributed very 
nicelv toward* research. The report 
No 448 of Senator Kauffeur— I am 
sure vou will be well aware of it—  
has taken out the data of 20 m’ijor 
companies and found out that re­
search expense is per cent of their

total tales. This per cent expendi- 
diture, they have already recovered 
from the consumers.

If you see the selling expenses of 
any organisation in this pharmaceuti­
cal industry, it will not be less than 
25 to 30 or 35 per cent or more than 
that. I ask why do if they not re­
quire any guarantee or security for 
this 30 per cent expenditure? They 
do not want it because it is compul­
sory for them to establish for them­
selves Why do they require security 
for per cent expenditure on re­
search? The consumers have already 
contributed to it. I do not think for 
a" commodity like drugs, which are 
meant for the health of the nation, 
we should be allowed to be exploited 
only for those beneficiaries.

Hie second point is about recovery. 
The man who initiates or the man 
who comes first in the market has his 
own advantage and is going to sell 
more and because of that, on his 
trade mark, he gets compensation. 
Again, this Bill is already providing 
the facility of licence of right*, par­
ticularly in drugs and medicines. 
Royalty is being paid to the manufac­
turers. Royalty means another 10 to 
15 licensees who have got selling 
agencies and who spend a lot for 
producing the sales. I think they 
will save more, as the patentees will 
earn four per cent royalty without 
incurring sales expenditure for selling 
their commodities.

Thirdly. It Is said that if this Bill 
i<? passed the incentive will die down 
for the scientists. A* far as the scien­
tists are concerned, they are mostly 
the emolovees of the organisations. 
The knowledge which he has acquir­
ed during his studies has to be utilis­
ed. and he will definitely try to put 
it to test and gain credit before he 
leaves the world. His enthusiasm 
will not, therefore, die down and the 
Incentive will not be absent because 
there is no so-called security.

Even these organisations, who say 
that their incentive will die down—  
the incentive can never die for them,
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because the organisation is doing re­
search for its own survival, and to 
survive competition in its own coun­
try. They will have to do research 
md find out something new. Other­
wise, they know that the huge amount 
of profit will go away. By the way,
I will not be doing anything wrong 
if I give the example of our organisa­
tion. I am talking of the Indian Phar­
maceutical Association. In 1965, in 
Baroda, our Indian Pharmaceutical 
Congress Association passed a resolu­
tion in favour of this Bill by a thump­
ing majority. It would not be an 
exaggeration if I say that the thump­
ing majority was 99 per cent. But 
to our bad luck, in the IPA, the 
foreign collaborators managed to 
come on the committee to chalk out 
the memorandum against the will of 
the 99 per cent; rather the view of 
a few persons prevailed in the memo­
randum which opposed the Bill. This 
will give an idea of the limitations 
under which we work.

The name of Justice Ayyangar is 
being used. It is said that he w^s 
also not in favour of fixing a royalty. 
The Patents Bill fixes a royalty in 
case of the drugs and medicines to a 
maximum of four per cent. Justice 
Ayyangar was aware and thought 
that it is very necessary that some 
thing should be done. He has said 
why he was not in favour of fixing a 
royalty. He has given his reasons. 
Firstly, the percentage varies from 
industry to industry. Secondly, no 
reasonable rate can be arrived at, and 
thirdly, if .the maximum rat© is fixed, 
there will be a tendency for the 
licensee to ask for it. While formu­
lating this Bill, the same question 
should have arisen in the minds of 
others also,, as it arose in my mind. 
Suppose I apply lor a licence of right 
and I . am asked to start the manu­
facture of a drug, now If I do not 
know I have to pay a maximum of 
four per cent, there is always a 
sword hanging on top of me. If the 
controller at the end fixes 15 per 
cent and if I calculate three to four 
per ceht, the whole thing will go 
phut. So I frill have no enthusiasm 
to work the patent and Put it on the

market. And so, for that ve'.y rea­
son the fixation of a xoyalty is a 
“must”. Otherwise, with a hanging 
sword above, it will be very difficult 
for an Indian licensee, without any 
danger, to proceed ahead. What about 
the court decision? I was a party in the 
the Tolbutamide case. So, maximum 
royalty is a “must” and we agree it 
should be 4 per cent. In 1919 even the 
U.K. had found it necessary to funend 
their Act and introduce section 33A 
so that in chemical substances, only 
the process can be patented. After 
that UK industry started making re­
markable progress.

In clause 5, the plural “mrthods or 
processes” should be removed > and 
only the singular "method or process” 
should be put. Take Tolbutamide for 
example. This can be produced by 
so many processes and Hoechst have 
taken a patent for this product with 
the result that all the imaginable pro­
cesses for producing this product have 
been covered and every road is block- 
blocked. The Hafkin Institute have 
been successful in making this product 
through an impossible process. But 
they have been challenged by Hoechst 
in a court of law. So, only the 
singular "method or process” should 
be used in this clause.

If this Bill is passed, we can get 
the licence of right under the com­
pulsory licensing system after paying 
royalty. Even Justice Ayyangar has 
found that it is the experience of 
each and every applicant for the 
licence that the real technical know­
how is not given, but it is hidden. So, 
after royalty is paid according to the 
Controller's decision, if the licensee 
cannot work on the process which 
is declared in the patent office then it 
should be made obligatory on the 
patentee to give that technical know­
how whenever it is demanded. Then 
only payment of royalty will be 
justified.

So, for a country like India, this 
Patent Bill is the minimum and it i« 
a “must".
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Sardar Daljit Siofh: lr. your iremo- 

randum you have said:

"A s we could see crystal clear, 
we have waited for 18 years 
and now let us wait for ano­
ther 18 years without patent 
restrictions and watch the 
progress.”

What are the arguments to support 
this?

Shri HasmukhUl C. Shah: You will 
be surprised that all these 19 years 
not a new product or patent worth 
the name has come out. In India 
80 per cent of the production of phar­
maceuticals and drugs is by foreign 
collaborators or their associates. 
When we ask the reason for their 
high price, they say it is because of 
Teseaich expenditure. If that is so, 
why have they not been able to do 
anything in India in these 19 years? 
Some of the foreign manufacturers 
have no research laboratories at all. 
What they charge in the name of re­
search may be spent by them in some 
other ways to suppress us or transfer 
the money to their countries by pay­
ing higher prices for the raw materi­
als. In the case of librium, the 
Italian firm sells the raw material at 
Rs. 312 per killo while the associates 
of the foreign firms charge Rs. 5555 

'per kilo— 1800 per cent more; So, 
their librium is costlier. So, this 
is our experience during the 19 years 
as a result of the patent law given 
to us by our big emperors. Let us 
wait for 10 years. Let us put the 
patent law out and take the challenge 
from your young scientists and tech­
nologists and see how far they can 
go.

Shri Bibhuti Mishra: You are not
in favour of patents. Then, what is 
your plan to develop medicines and 
drugs in India?

Shri I. A. Modi: We have not said 
that the Patent Act should be abro­
gated. We endorse this Bill. What 
we say is that this patent protection 
should not be restricted to the pro­

duct, it should be restricted to a pro­
cess only. If this is done, then our 
scientists will think of different pro­
cesses than the one which is patented. 
In that way we will be able to pro­
duce the product which has already 
found use in the world. Like that 
our country will flourish, our scien­
tists will flourish and we will have 
some kind of equipments. Now we 
are not allowed to think of other pro­
cesses. We are discouraged in the 
initial stages itself.

Shri Bibhuti Mishra; Do you mean 
to say that by this method the price 
will be cheaper?

Shri I. A, Modi: Hundred Per cent. 
We are already marketing a product 
at a cheaper price Diatol, which is 
like Tolbutamide, we are supplying 
at Rs. 35 per 1000 whereas the other 
one is being sold for Rs. 175. 
Librium, they sell at 18 paise per 
tablet whereas the Indian manufa­
cturer is selling it at only 6 paise. 
There is Lidocane which is just like 
Zilocane. We are selling it at Rs. 
170 per Kg. whereas Geigi are sell- 
it at Rs. 866. These foreign manufac­
turers also help each other. When 
Lidocane was offered at Rs. 170 one 
foreign manufacturer in India refused 
to have it just to discourage the 
Indian manufacturer.

Shri Kashi Ram Gupta: You have
said in your memorandum that India 
is still in its initial stages of progress 
and till it reaches a satisfactory stage 
of development we should follow the 
Patent Law of Japan. The latest 
Patent Law of Japan is of the year 
1959. That law provides a period of 
15 years. So far as It lay is concern­
ed it has recommended a period of 10 
years. Russia also has got a patent 
law. Now, you have arrived at this 
7-year period. You quote Japan, 
Italy and Russia where it is not a 
period of 7 years. How have you 
arrived at this period of 7 years?

Shri I. A. Shah: They tried with­
out patent laws for about 20 to 25

/
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years Then they came to the con­
clusion that if the period is kept at
10 or 15 years it would be to their 
advantage. Here, when we have no 
chance to develop ourselves even 
alter 7 years, if we can get some clue 
from the patent then we would be 
able to do it much faster, and 7 years 
time is enough for them to make 
"whatever money they have spent 
because in the initial stages there is 
no competition and the prices are 
kept high. The example of Japan has 
been put in wrongly.

Shri Ka£hi Ram Gupta: You are 
quoting Justice Ayyangar's report. 
Are you aware of the fact that justice 
Ayyangar has not supported the view 
of reducing the period to such an 
extant?

fifeift L A. Moflk That does not 
mean I cannot differ from the views 
of Justice Ayyangar. India is a 
vast country with a population of 50 
•croms or more. Any organisation 
wiM have ample time within seven 
years to recover the expenditure. 
Secondly, we have taken shelter under 
the Kefauver Committee Report. If, 
with! twenty major Companies, the 
research expenditure has been 6}  
per cent, seven years would be more 
than sufficient to recover the expendi­
ture  ̂ For a country like India, in  
our opinion, the patent law should be 
abrogates for a few years, but be­
cause we have to get help from others 
we have suggested that let the period 
b e  seven years.

Shri Kashft Earn Gupta: Can you
give statistical data to prove this?

Shri I. A. Modi: Let them give
th*ir figures; I will justify it

Sfcri Kashi Ran Gnpta: The other
party gives the argument that they 
spend on research. Do you mean to 
say that even if they spend on re­
search 7 years will be sufficient, or 
that they do not spend on research 
and therefore the period of 7 years 
is sufficient.

Shri I. A . Modi: Even if they do
research, this period of 7 years will 
be more than enough.

Shri Kashi Ran Gupta: Are you
in, favour of putting off the pharma­
ceutical industry, say, for 10 or 20 
years on the ground that research in 
this country will develop as also the 
basic research?

Shri T. A. Modi: Yes, Sir.

Shri Kashi Ram Gupta; Are you
aware of the fact that basic research 
in India can be done only by Govern­
ment institutes or some such bodies 
and not by the pharmaceutical indus­
try as at present?

Shri L A* Modk I think everyone 
can do it with little more resources.

Shri Kashi Ram Gupta: You mean
basic research?

Shri I. A. Modi: Yes, Sir.

Shri Kashi Ram Gupta: Are you in
favour of basic research being done by 
institutes other than Government in­
stitutes?

Shri I. A. Modi: Yes, Sir. That can 
be done.

Shri Kashi Ram Gnpta: What is the 
approximate capital expenditure on a 
research institute?

Shri I. A. Modi: I think the Gov­
ernment should do that. They are 
doing it.

Shri Kashi Rom Gnpta: Therefore, 
I put the question that only the Gov­
ernment should do that.

Shri Hasmukhlal C. Shah: There
are national laboratories. They are 
all doing research and the applica­
tion of research can be taken up by 
all the firms.

Shri Kashi Ram Gupta: Because the 
Government laboratories are there, 
basic research can be done there and 
the pharmaceutical industry can take 
up other sides of it.



Sfcri HumflfcMal C. Shab: Yes, Sir.
f

Shri K. K. Wftrior: The provision 
of the compulsory licensing is there 
even under the present Act. May I 
know how many times you have taken 
advantage of that? .

Shri Hasm ukhlal G. Shah: There is a 
provision of compulsory licensing in 
the preS^nt Act. But nobody has 
been able to take advantage of that 
because very few people know the 
process of having compulsory licence. 
The process is so cumbersome, so 
difficult and so time-consuming that a 
small manufacturer gets fed up with 
it. He has to go to the courts. You 
have to go to the High Court, then 
to the Supreme Court and then you 
have to have evidence. Who bothers 
about this? So, the process should be 
simplified.

Shri K. K. W*rior: Is it your ex­
perience or is it your anticipation.

Shri Hasmukhlal C. Shah: It is our
experience. About 10 firms in India 
have been, sued by the Tolbuta 
m ide... .

Shri K. K. Warior: You are only 
relying upon that one instance.

Shri Hasmukhlal C. Shah: That ex­
perience is ihtoe than enough. Even 
the biggest firm in India is not able 
to do anything about that. That case 
took about 4 years and yet it is in the 
High Court. It will go to the Sup­
reme Coyrt and it will take another 
four years. By that time, the patent 
will be over. That is the process of 
getting the compulsory licence or 
something like that. How can a small 
manufacturer do that?

Shri 1. A, Modi: Here, I just want 
t0 state a very simple thing. After 
all, we are just coming up now. May 
I say it is just like that of a boy of 
six months there and you say, “I have 
put the cycle before you. Why don’t 
you walk?”. We are just coming up. 
Unless and until we have our re­
sources, we have our equipments, how 
do you expect us to run to Calcutta

and put an application for a compul­
sory licence? Let us come up and 
you will realise how many applications 
are coming for compulsory licence.

Shri K. K, Warior: I am only sug­
gesting that you have not applied for 
a licence. I do not want the reasons. 
I only want the facts. I want to 
know whether you have made an ap­
plication or not and whether you have 
got the experience of the legal diffi­
culties or obstructions following that 
application.

Shri Hasmukhlal C. Shah: We have 
got the experience.

Shri I. A. Modi; We both had it.

Shri K. K. Warior: I wish to know 
whether now those obstructions will 
not be there according to the provi­
sions provided in the present Bill. Are 
you satisfied with that?

Shri Hasmukhlal C. Shah: Yes, Sir. 
We want to make it a little easier. 
We have suggested that after the 
making of the application, if no re­
sult is coming up, if no reply comes, 
then, automatically after six months 
we can start the manufacture.

Shri K. K. Warior: I wish to know 
whether at the present stage of our 
know-how, we have reached a stage 
when we can take full advantage of 
this provision of compulsory licensing.

Shri Hasmukhlal C. Shah: We will 
be able to do it. As I told you, we 
have got two or three products already 
made. The patent is already there. 
The Suhrid Oeigy sells for Rs. 85® 
and 1 can sell for Rs. 172 and yet there 
is no buyer. There is a syndicate of 
foreigners. They do not want Indians 
to come up.

Shri K. K. Warior: In the provision 
of royalty, do you also agree to in­
clude the necessity of handing over 
the know-how?

Shri L A. Modi: I have already atid
that.
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Shri K. K. Warior: You want 4 per 

cent or you are in a mood to give 
something more.

Shri I. A. Modi: It should be in­
cluded in 4 per cent. That is more 
than enough. Morally, they are ex­
pected to give everything to the patent 
office.

Shri Hasmukhlal C. Shah: If a patent 
is taken only for a process he has to 
mention it. Then the know-how 
question will not arise.

Shri K. K. Warior: If it is only for 
one single process for a product, do 
you think that will be a sufficient 
guarantee of protection for our scien­
tists and inventors who are now 
coming in the field.

Shri Hasmukhlal C. Shah: 19 years' 
experience has shown that no Indian 
scientists has come forward by having 
this protection.

Shri K. K. Warior: You must see 
not only from your own firm’s point 
of view but from the point of view 
of the developing economy, develop­
ing of our scientific and technical 
knowledge and also possibility of 
opening of our petro-chemical indus­
tries and other basic industries. In 
view of.that, do you think that this 
will be sufficient protection if it is 
only for one single process for a pro­
duct.

Shri I. A. Modi: Yes, Sir. If a man 
is very particular, he may have pat­
ents for three processes. One patent 
means one process.

8hri K. K. Warior: The same per­
son can take as many patents on as 
many processes he likes.

Shri I. A. Modi: Yes, Sir.

Dr, C. B. Singh: I must accord my 
appreciation of the spirit underlying 
the evidence given by them. They 
have mentioned that for 10 years there 
should be no patent law. I would 
like to ask one question. It is better 
to learn from the experience of others.

Italy had no patent law for drugs and 
pharmaceuticals. Do you know what 
was the experience of Italy when they 
had ho patent law at all?

Shri I. A. Modi: Yes, Sir. I would 
like to draw your attention to the 
Senator's Report. In that he has 
mentioned that Italy has no patent 
law and yet it has developed 3  che­
mical substitute for influen«r?T..

Dr. C. B. Singh: Don’t use the
word ‘chemical’. I am talking of the 
pharmaceuticals.

Shri I. A. Modi: It is a drug; it is 
a chemically manufactured drug.

Dr. C. B, Singh: Don’t confuse the 
two issues.

Shri I. A. Modi: That drug was 
manufactured by Italy. It was their 
original research. An American firm 
has already made some agreement 
with them to market it in America. 
Like that, they have done a good 
work in the field of anti-biotics.

Dr. C. B. Singh: According to the 
list of patents for a single product 
patent in the world, .the U.S.A. has got 
355 patents, Switzerland— 44 patents; 
Germany— 33 patents; U.K.— 28 pat­
ents, France— 21 patents; Japan—3 
patents; Italy— 1 patent and India— 1 
patent. That was in the period when 
there was no patent law in Italy—  
only 1 patent in Italy whereas U.S.A. 
having 355 patents. How would you 
explain that? In the absence of any 
patent law, there was hardly any real 
advancement made in Italy in the 
pharmaceutical field. Do you agree 
with that?

Shri Hasmukhlal €. Shah: We do
not agree with that. If you were in 
the market for the drugs industry, 
you would know that they are able to 
manufacture almost every chemical.

Dr. C. B. Singh: But they were all 
copying. They were not making any­
thing new.
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Shri Hasmukhlal C. Shah: Even by 

copying, they have developed research 
and technology.

Dr. C. B. Singh: You will agree 
that they were copying only?

Shri Hasmukhlal C. Singh: We are
copying everything in this world.

Dr. C. B. Singh: I am talking about 
Italians. They were only copying? 
Is it not? You are now trying to 
copy again. You are copying all the 
twne. Is it not correct?

Shri Hasmukhlal C. Shah: We have 
not been able to copy others because 
the patent law was against us. We 
could not do so. That is the reason 
why we want a recess to copy others.

Dr. C. B. Singh: As a result of no 
patent, you will be able to produce 
nothing new.

Shri Hasmukhlal C. Shah: Italy
could manufacture so many things 
and they have been able to reduce 
the price of drugs.

Dr. C. B. Singh: You are again
harping on the same point. They
have been able to reduce the price 
because of copying others. Nothing 
knew was produced by them.

Shri Hasmukhlal C. Shah: May I
ask: By having the patent law for 19 
years, what have we achieved?

Shri Kashi Ram Gupta: That is not 
the way of answering questions. The 
witness should not ask the question 
that way.

Shri Hasmukhlal C. Shah: I ask
During the last 19 years what have 
we achieved by keeping this patents 
law?

Dr. C. B. Singh: Nothing. That is 
the greatest tragedy. What have you 
done in that regard?

Shri Hasmukhlal C. Shah: Let us 
now try that without the patent law 
We should learp by trial and error.

Shri I. A. Modi: Let me quote from
Senator Kefeuver's Report:

“The Italian drug industry has 
also developed a number of pos­
sibly significant new drugs most 
of which are not available in the 
United States. Among these are 
several new anti-biotics, new anti- 
cholestrol drugs, new anti-fungus 
drugs, new ergot derivatives use­
ful in easing child-birth, a new 
injectable chlorophenicol and a 
synthetic chemical which gives 
some promise of being effective 
against two strains of influenza. 
The significance of the last lies in 
the fact that influenza has a virus 
against which neither anti-biotic 
nor any other drug is effective. 
This new drug is being tested in 
over 100 hospitals in Italy; it is 
claimed to reduce the average 
length of illness by more than 
half and a leading American firm 
has already secured distribution 
rights in the United States.

It should be recognised that 
some of these developments are 
only in the nature of possibilities 
for the future. The Italian drug 
industry is largely a creation of 
very recent years.”

Dr. C. B. Singh: Do you know 
what was the ultimate result of this 
Report in U.S.A.?

Shri I. A. Modi: That I do not know.

Dr. C. B. Singh: I may tell you for 
your information.

Shri L A. Modi: These are the facts. 
Italy has done research in this Held.

Mr. Chairman: Why tell them that. 
We know it.

Dr. C. B. Singh: They may not
know it at all. They are quoting from 
this Report. I want them to know 
what was the ultimate result of that.
A member of the Committee said:

“It has been my judgment that 
the hearing so far has been pre-
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judreed and distorted. They have 
lacked balance; they are unfair to 
the industry*' to Government agen­
cies, to the Senate itself and to the 
public.”

Mr. Chairman: Do you justify that 
attitude?

Dr. C. B. Singh: I do not justify it.

Mr. Chairman: Then why I ask that?

Dr. C. B. Singh: They are quoting 
from that.

Shri Hasmukhlal C. Shah: We are
quoting the facts alone.

Dr. C. B. Singh: They have, more 
or less, brought about cases in the 
court about drugs used for conditions 
four main types of that is, anti-biotics, 
anti-diabetic, anti-rheumatic and anti­
sedative. These cases are still going 
on in the country.

May I know what is the proportion 
of patented and un-patented drugs 
used in this country?

Start Hasmukhlal C. Shah: I don’t 
know. The hon. Member may give 
the percentage.

Mr. Chairman: If you do not know, 
say so. That is all.

Dr. C. B. Singh: I know you have 
no idea about it. About your own 
firm, how many unpatented drugs are 
you sending out?

Shri Hasmukhlal C. Shah: Almost 
hundred per cent Because of this 
patent law, we cannot manufacture 
any product.

. Shri Arjun Arora: You have sug­
gested that the patent law should be 
abrogated for 10 years. Do you think 
the drug industry in this country will 
be able to achieve self-sufficiency in 
ID years?

Shit Hawiuhhlal € .  Shah; This was 
oniy a mere suggestion,

Shri Arjun Arora: It was a good 
suggestion.

Shri Hasmukhlal C. Shah: If nothing 
can be done by having this patent law, 
at least give a holiday. That is what 
we suggested. Then, we can try our 
luck.

Shri Arjun Arora: Do you think
Italy achieved self-sufficiency or near 
self-sufficiency in drugs during the 
19 years that they have had no patent 
law?

Shri Hasmukhlal C. Shah: Not only 
self-sufficiency but they are feeding 
the world itself.

Shri Arjun Arora: So, do you think 
that Indians could do the same?

Shri Hasmukhlal C. Shah: I think 
so. We are 15 times more in number 
than they are. We will be abld to do 
much better if the opportunity is 
given to us.

Shri Arjun Arora: How do you think 
abrogation of the Patent Act will act 
as an incentive for research?

Shri Hasmukhlal C. Shah: I think, 
you are misunderstanding us. We 
have never said that we want the 
abrogation of the Patent Act.

Shri Arjun Arora: You may not
want it, but I want to know whether 
abrogation of the Patent Act will act 
as an incentive for research and 
whether research will gain momentum 
thereby.

Shri Hasmukhlal C. Shah: We have 
asked only for a compromise. If com­
pulsory licence is easily available, 
abrogation of thte Patent Act is not 
necessary at all, because that will 
serve both the purposes. It will satis­
fy those who want patents and also 
those who do not w*n& patents.

Shri Arjun Arora: Those who try to 
satisfy both ends in satisfying nobody.

Shri I. A. Modi: As far as we are 
concerned, we feel that instead of total
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abrogation, the present Bill will be 
ffitfre appropriate and more encourag­
ing. Abrogation will not work; this 
Bill will work. That is our opinion.

Shri ArjuH Arora: You mentioned 
the Italian example. Could we not 
imitate the Italians by not having 
patent legislation? You said that not 
only the Italians achieved self-suffi­
ciency but they captured the world 
market; so, you wanted a holiday from 
patents.

Stir! Hasmukhlal C. Shah: We have 
learnt from the Government’s experi­
ence. The Government itself has given 
a holiday from income-tax for cer­
tain industries thinking that that 
would act as an incentive. So, w© 
would like to have the same thing in 
regard to patents. The same argu­
ments, which have been given by 
Government for giving a holiday from 
income-tax, would apply here.

Shri Arjun Arora: You have made a 
good suggestion that the date on which 
a patent is registered originally should 
be the date from which patent rights 
should begin in India also. Did you 
have an idea of the time-'ag between 
the date of the original patent and 
that of the patent in India?

Shri Hasmukhlal C. Shah: Yes, Sir. 
It varies from two to three years; 
sometimes it is anything from 5 to 7 
years.

Shri Arjun Arora: Have you come 
across any example of a patent being 
granted in India five years after it 
was originally granted anywhere else7

Shri Hasmukhlal C. Shah: At the
moment I cannot remember any such 
example.

Shri Arjun Arora: Would you look 
up and send it to us?

Shri Hasmukhlal C. Shah: I will
try to find out and, if there is any, 
send you the information.

Shri Arjun Arora: Is there any 
scientific basis for fixation of royalty

or is it merely a matter of bargaining 
between the patentee and the licen­
see#

Shri Hasmukhlal C. Shah: If the
expenses on research are 6 f  per cent, 
4 per cent is more than enough.

Shri Arjun Arora: Do you agree
that there should be a progressive re­
duction in the amount of royalty?

Shri Hasmukhlal C. Shah: We would 
be very happy if that could be done 
through this Bill. We will appreciate 
it very much.

Shri A. T. Sarma: In your memo­
randum you have cited many instances 
of foreigners exploiting and harassing 
Indians. Do you consider that by the 
passing of this Bill this exploitation 
or harassment of Indians will be res­
tricted in future?

Shri L A. Modi: Yes, Sir. If this 
restriction goes, our country will get 
the drugs and medicines much cheaper 
than what they are available for to­
day.

Shri A. T. Sarma: Do you think that 
India is not lacking in technology and 
technicians in the pharmaceutical in­
dustry?

Shri I. A. Modi: India is not lacking 
in that. Even in the foreign firms, 
here most of the employees are 
Indians. They have enough qualifica­
tions. The on’y thing is that we aw  
waiting for opportunities.

Shri A. T, Sarma: Do you know
that even foreign firms in India are 
run by Indian technicians?

Shri Hasmukhlal C. Shall: Yes, Sir. 
They are run 100 per cent by Indian 
technicians. There may be one or two 
exceptions here or there.

Shri I. A. Modi: But, may I add,
that even these Indian technicians are 
restricted by foreign tactics. I have 
one example of a friend of mkte. What 
is being done by the foreign firm 
is this. My friend is working on one
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project. That project seemed to have 
wonderful prospects; so, the man was 
immediately transferred to another 
project and that project has been 
transferred to their country. It is not 
now being worked in India.

Shri A. T. Sarma: Some foreign wit­
nesses have expressed the desire that 
the Bill be postponed for the time 
being. Do you agree with that?

Shri I. A. Modi: No. The Bill 
should not be postponed even for a 
day. The move may be there; n̂ fact, 
the Economic Times of July 9 in its 
editorial said “the recent re-thinking 
in New Delhi has rightly placed the 
emphasis on the factors mentioned 
against the Bi’ l and there is no rea­
son why some realistic approach should 
not be applied to patents.” A nice 
rumour is there.

Shri E. P. Sinha: Have the witnes­
ses visited the Pimpri factory at 
Poona?

Shri Hasmukhlal C. Shah: Yes, Sir.

Shri E. P. Sinha: Do you know what 
they are manufacturing?

Shri Hasmukhlal C. Shah: If we do
not know all of it, we know some­
thing about it.

Shri R. P. Sinha: Do you know that 
they have produced a new drug  ̂
known as Haemycin?

Shri Hasmukhlal C. Shah: Yes, Sir.

Shri E. P. Sinha: Do you know
what is their cost of production?

Shri Hasmukhlal C. Shah: I do not
know.

Shri E. P. Sinha: It is Rs. 20,000 a 
kilo. Now if we give you the freedom 
that you want, that is, the freedom 
to copy, it will mean that the money 
invested in Pimpri and at other
places will go waste. Do you want 
t|iat it should be allowed to go watte?

Shri Hasmukhlal C. Shah: We do
not want that it should go waste. 
Whatever expenses they have incur­
red, they should realise that.

Shri E. P. Sinha: How can they 
realise it if you have complete free­
dom to copy it?

Shri Hasmukhlal C. Shah: The tech­
nology is known to them much better 
than to the person who is coming new 
in the field; so, they would be able to 
do much better than the newcomer 
and by the time the new comer 
achieves that technology, they would 
have realised all their money spent on 
research.

Shri I. A. Modi: May*I say that 
under this Patent Bill no expense is 
waste because we are paying royalty. 
If there are more agencies for making 
haemycin, perhaps they will get more 
compensation by way of 4 per cent 
than they are getting today by pro­
ducing it themse'ves and selling it. 
We do not wish just to copy and not 
to pay the royalty. We want that 
royalty $hould be paid and will be 
paid.

Shri E. P. Sinha: Do you know what 
royalty they are getting from other 
countries?

Shri I. A. Modi: No.

Shri R. P. Sinha: They are getting 
7J per cent.

Shri I. A. Modi: In that case, if
Indian restricts it to 4 per cent it is 
very reasonable.

Mr. Chairman: How can you permit 
Pimpri to get 7J per cent if you want 
it to be fixed at 4 per cent in India?

Shri I. A. Modi: It is for people in 
those countries to object to 7} per 
:ent and say that they will give only 
I per cent.

Mr. Chairman: You want Pimpri to 
get only 4 per cent?



“ (2) Notwithstanding anything 
contained in the Patents and 
Designs Act, 1911, or in the patent 
granted thereunder, the terms of 
every patent granted before the 
commencement of this Act in res­
pect of an invention claiming a 
substance or the method or pro­
cess of manufacture in respect 
thereof, where the substance is in­
tended for use, or is capable of 
being used as food or as medicine 
or drug shall be ten years from 
the date of the patent:

ahri I, A. Modi: I do not want it. 
It is not that we are going to tell him, 
“please give 4 per cent or 5 per cent” . 
When those people are concious of 
that, 1 think they will have to do.

Mr. Chairman: You cannot have one 
standard for one and another for the 
other.

Shri I. A. Modi: I do not say that. 
On one item you may lose 3J per cent, 
but on thousand other items, you may 
gain. Patent law is a reciprocal law.

Shri Hasmukhlal C. Shah: If they 
ask 7J per cent in their country, they 
have to pay 7J per cent in our coun­
try. If we pay 4 per cent to them, 
they would pay 4 per cent to us.

Mr. Chairman: If you pay only 4 
per cent, what is the justification for 
you to ask another country to pay you 
7£ per cent?

Shri I. A. Modi: They may be de­
manding 7J per cent. The justifica­
tion is. . . .

Mr. Chairman: This is a matter
which this Committee has to consider?

Shri I. A. Modi: Yes; naturally.

Shri Bade: About those patents
which are running in foreign coun­
tries, their period should be counted 
by counting the period in India. If 
you look to Section 53, we have 
envisaged that thing also. The term 
of every patent granted shall:

“ (a) in respect of an invention 
claiming the method of process of 
manufacture of a substance, where 
the substance is intended for use, 
or is capable of being used, as 
food or as a medicine or drug be 
ten years from the date of the 
patent; and

(b) in respect of any other 
invention, be fourteen years from 
the date of the patent.

Provided that where at the 
commencement of this Act any 
such patent is in force by reason 
of an extension granted under 
the Act aforesaid, the patent shall 
cease to have effect on the expira­
tion of the period of such exten­
sion.”

And then all those patents granted for 
drugs and medicines, will be endors­
ed with “licences of right” automati­
cally, i.e. automatic licensing.

Shri Hasmukhlal C. Shah: We fully 
agree with that automatic licensing.

Shri Bade: All the foreign patents 
will not be given licences.

Shri Hasmukhlal C. Shah: As far as 
drugs and medicines are concerned.

Shri Bade: About drugs and medi­
cines, there is no question. The un­
expired term of the basic foreign 
potent should be there, but not more 
than ten years.

Shri I. A. Modi: We have not stu­
died that particular clause. So it is 
very difficult to express our opinion.
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ElTPT <.<â  JtT ffT Vt



« *

firW ff* <RT ITTT WTCT M  ^  «nrftr
m?ir^ f  ?

Shri Hasmukhlal C. Shah: Looking 
to the population of this country, 
seven years are more than enough.

jftrfjw r: w r  ^  ^  $
%  *ptt <ftfr*nr stst tot 
*wr, fft *rr  <rt
vnrkpr vt v t v t  ^ tt% jftr PrafNvB" 

if f t  r̂nlr’TT *ftr 
qgyrerysirife $  ?nr tftr ?sr 
rre? < ft fw  ?t r̂rJmT ?

Shri I. A . Modi: It is not the case 
yiith every patent. All the things go 
Simultaneously. Perhaps he may 
recover the cost within three years. 
In seven years, he will be able to 
recoup oven extremely high expenses.

«ft : w  sttwt **xf,
W q l ?TTf% facT ^TT 
^ ^TVfvnT 5T1WW ^  %
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Shri I. A. Modi: We have no ex­
perience.

fthri Hasmukhlal C. Shah: It will be 
better if you suggest in the Bill how 
quickly the patent should be granted, 
so that the time factor will not be 
there.

Shri B. K. Das: You are in favour
of Clause 48. That is wh^t you havie 
said in your Memorandum. But no 
compensation has been provided. Have 
you any comment to make on that?

Shri I. A. Modi: My only comment 
is that, after all, the drugs are to be 
used for national interest. We can 
give you the example of the U.K. Act 
here. If it is to be used for govern­
ment purposes, naturally no compen­
sation is to be given. If such a well 
developed country wants it to be so, 
why should we not want it? There

should be no compensatipn if it is 
used for government purposes.

Shri B. K. Das; Some opinion has 
been expressed that it should be res­
tricted to Defence purposes, security 
of the country, epidemic and ? such 
other things and should not be appli­
cable for general government use, for 
instance, in hospitals. What have you 
to say on this?

phyi I. A. Modi: It should be for 
publie at large and for all government 
purposes.

Mr. Chairman: That is all

Thank you, gentlemen.

(The witnesses then withdrew.)

(The Committee then adjourned to 
meet again at 17.00 htnirs)

(The Committee reassembled at 17.00 
hours).

in. Gujarat Vepari Mahamandal, 
Ahmedabad.

Spokesmen: —

1. Shri Chandulal Premchand.

2. Shri Charandas Haridass.

3. Shri J. T. Trivedi.

(The witness were called in and they 
took their seats).

Mr. Chairman; Gentlemen, The 
evidence you give will be published 
and given to all our Member? and 
laid down on the Table of the House 
and also will be given to all Members 
of Parliament and even if you want 
any portion to be kept confidential, 
that will also be printed. We have 
received your memorandum and if 
you want to put forth any new 
points or elaborate any points al­
ready made, you are free to do so. 
Afterwards, our members will ask 
questions.

Shri Chandulal Premchand: At the
outset we would like to express our 
regrets that we could not come in
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time as our train was late beyond
4 our imagination.

We would like to draw your atten­
tion to our memorandum. Clause 
3 (a ): Here, the word ‘scandalous1 in 
the old Act is proposed to be substi­
tuted by the word frivolous*. We 
fear that the word ‘frivolous1 may 
not convey the meaning as is sup­
posed or as is conveyed by the 
word ‘scandalous’. Perhaps the autho­
rities may consider any invention 
which may seem to be small as fri­
volous and reject it. The executive 
authority should be very careful in 
rejecting an invention and we desire 
that the executive power should 
limited to rejecting those inventions 
which are against morality or society. 
We have, therefore, suggested for 
want of any better word that the 
word ‘scandalous’ as in the present 
Act be kept in the bill though we 
feel that the meaning of the word 
'scandalous* is conveyed in clause 
(b).

Now turning to page 4 of our 
memorandum—clause 102(3) regard­
ing the compensation for compulsory 
acquisition of patent by Government, 
in the Bill discretion has been given 
to the executive authority to deterr 

 ̂ mine the compensation to be paid to 
the patentee. There is every likely- 
hood that the officer will use the 
judgment in favour of the Govern­
ment and to that extent against the 
patentee. So we have proposed that 
there should be an independent 
hoard to determine the compensa­
tion to be paid to the patentee 
instead of Government deciding in 
favour of the Government.

About clause 12$, wHb reference to 
the practitioners, Mr. Trivedi will 
explain the position.

Shri J. T. Trivedi: Clause 126 
is specially meant for the recog­
nition of patent attorneys. In this 
context, the idea conveyed is that 

y a man who wants to get himself 
registered as a patent attorney or 
a agent should be an advocate and

also he should have a degree in
science or technical qualifications. 
These three things are practically not 
possible so far as our country is 
concerned. Even Judges in the 
Supreme Court do not possess 
engineering and law degrees. Even 
in other countries you will find that 
none of the jurors possesses both 
engineering and law degrees. These 
two are different subjects altogether. 
It can’t be said that this is a techni­
cal subject and a man having no 
degree cannot possibly practise him­
self in drawing the specifications of 
the claim. It is a practical thing. 
Therefore there should be only this 
provision that those who are practis­
ing in this field should be given 
recognition. Just like chartered
accountants, there should be a training 
institution for them and thereafter 
this clause for compulsory degree 
should be introduced. In U.K. also 
this system was introduced very late. 
First persons who were practising in 
that particular field were granted 
recognition^ After some time, an 
institution was started to give them 
training and now they have provided 
that only those who are well*-versed 
in that particular field through train­
ing would be allowed to practise. 
But in our country we have not got 
that type of institution so far. 
Therefore, it is necessary that those 
who want to practise in this parti­
cular field be given a fair chance. 
We have got a very small number 
of practitioners in the patents field.
It will be hardly 39 or 40 through­
out India and looking to the popula­
tion of the country, this figure is 
very small and none of these practi­
tioners possesses the degrees that 
are specified in the proposed Bill. 
Therefore, my submission is that this 
provision should be relaxed fer some 
time sq that this can be introduced 
when the proper time comes. For 
the time being they may be given 
recognition and after some time a 
patents examination may be held 
and if they pass the examination they 
could be given a certificate to that 
effect and allowed to continue prac­
tice.
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Shri R. P. Sinha: What interest do 

you represent?

Shri Chandnla! Premchand: The
Gujarat Chamber of Commerce. It 
represents trade and industry in 
Gujarat. The members are not 
located only in Ahmedabad but 
are scattered all over the important 
places of Gujarat. The total mem­
bership is 2,500.

Mr. Chairman: Have you any
pharmaceutical industries on your 
body?

Shri Chandulal Premchand: Yes,
Sir, about 10.

Mr. Chairman: Have you obtained 
their views aibout this Patent Bill?

Shri Chandulal Premchand: Yes.

Mr. Chairman: About ycur other 
industries?

Shri Chandulal Premchand: We
have not been able to obtain their 
views.

Shrf R. P. Sinha: Ahmedabad is a 
centre of textile industry. Is the 
textile industry in any way affected 
by this Bill?

Shri Chandulal Premchand: It does 
affect, because they are making use 
of patented articles and they are the 
users to a large extent of patented 
processes of foregin patentees.

Shri R, P. Sinha: Then they pay 
royalties to the foreigners?

Shri Charandas Haridass: Yes,
we are paying royalties; for example 
for the Sanforized process.

Shri R. P. Sinha: What is the
amount of royalty you pay for the 
Sanforized process?

Shri Charandas Haridass: About 
Rs. 50,000 to Rs. 75,000 pei month 
per unit.

r Shrf R. P. Sinha: The patent be­
longs to which country?

Shri Charandas Haridass: It is an
American company.

Shri Chandulal Premchand: The
Sanforizing machine is rented to 
these people by the patent-holders 
and per metre of cloth that they 
Sanforize, they have to pay so many 
paise as royalty, and it comes to 
about Rs. 50,000 per month for a 
medium-sized unit.

Mr. Chairman: How many units 
are there?

Shri Chatandas Haridass: There are 
60 units in Ahmedabad. All of 
them do not use this Sanforized 
process. Only about 25 mills use it.

Shri R. P. Sinha: Is it possible for 
your Association to send us some 
more details as to the quantity of the 
sanforized textiles that are being pro­
duced in the country and the exact 
amount of royalty being paid. For 
how many years the patent is their? 
What are all the terms of this?

Shri Charandas Haridass: Yes, Sir.

Dr. C. B. Singh: One process alone 
and Rs. 3 crores and 60 lakhs per 
year?

Shri Chandulal Premchand: „ Some 
of the mills have entered into agree­
ment with the British Tootal process. 
Some of them have started working 
it. Perhaps, the royalty demanded 
by the Tootal processors, must, be 
higher than the sanforised. .

Shri R. P. Sinha: Will you send us 
the data for that also?

Shri Chandulal Premchand: Yes,
Sii£ f t

Shri R. P. Sinha: I would like to 
know one thing. These Tootals and 
Senforized must have taken the 
patent in India.

Shri Chandulal Premchand: Yes,
Sir.
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Shri R. p. Sinha: I would like you 

to make sure, whether they are get­
ting the royalty as a patent from the 
patent that has been registered here 
or is it a royalty for the know-how 
and technique that is given or. the 
rent of the machine? We would like 
to know definitely what is the ele­
ment of royalty for the payment of 
the patent rights. You understand my 
point.

Shri Chandulal Premchand: I will 
just repeat. You want to know whe­
ther this royalty is in compensation 
for the know-how or the machine or 
for using the word “Sanforized” on 
every piece of cloth.

Shri R. P. Sinha: Quite right. If it 
is something else, then we are not 
concerned. If it is patent, then we 
are concerned. Kindly give us the 
Patent No. We can check up whether 
it is a perfact patent or not

Shri Chandulal Premchand: All
right.

Mr. Chairman: I am told that the 
patent period is over. It is only for 
the trade mark that you are paying.

Shri J. T. Trivedi: Sanforized
patent is atiU in force for the process. 
That has been patented in 1954. It 
has about two years to expire. How­
ever, I will give the details about this 
On my return to Ahmedabad.

Mr. Chairman: Please give us the 
details about both.

Shri R. P. Sinha: Please give uv
the patent number. 'Please let us 
know if there are other types of 
parents which the textile industry in 
Ahmedabad are using.

Mr, Chairman: I think the textile 
manufacturers even In Bombay have 
to pay this royalty.

Shri Charandas Haridass: Through­
out India, Sir. Any mill who wants 
to us this sanforized process has to 
pay the royalty.
807(B) LS— 11. * |

Shri R. P. Siaha: It get the
details, we can have some idea. We 
can refer it to the All India Textile 
Federation.

Mr. Chairman: Can you give us 
what textrfe industry in India— in­
cluding all places, is paying for this 
trade mark or patent whatever it .is?

Shri Chandulal Premchand: I think 
we shall, be able to give it. Through 
the Federation, we can get all these 
figures.

Shri J, T. Trivedi: Regarding the
sanforized process, Sir, some machines 
like Eva Set are being manufactured 
in the U.K. which are available’ for 
Rs. 2J lakhs. In West Germany, the 
machine known as Manfores is avail­
able at a cost of Rs. 2 lakhs, whrreas 
in the U.S.A. we have to pay a cost of 
Rs. 4 lakh and 50 thousand. That is 
the position.

Mr. Chairman: Why should they
not manufacture in India?

Shri J# T. Trivedi: Tootal & Com­
pany have got a contract with the 
mills likely to expire in 1967. They 
are trafficking in it and Government 
has allowed them to take away this 
large money from our country.

Shri R, P. Sinha: Please differen­
tiate between trade mark and patent. 
We are not concerned with the trade 
mark. If this particular machine has 
got a patent for the manufacture, of 
sanforized products, w® would like to 
know the patent number of this 
machine. The point raised here is 
that this patent for this machine has 
already expired. We would like to 
know, as you have said, that this 
machine is available for four lakhs 
in America and 2 lakhs in West Ger­
many and England and probably be­
cause of this patent you can neither 
manufacture the machine here nor 
can you import from West Germany. 
Please send Us a comprehensive not* 
on this subject
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And please tell us if there are 
other patents for products or process 
that are being used in the industries 
at Ahmedabad— whether textile or
oil or anything else?

Shri Chandulal Premchand: Hie
word “Sanforized” Has been so popu­
larised by the patentees or by thfe 
holders of the trade mark and the 
consumer preference has been so 
much created that textile mills even 
if they stablise another process al­
most similar to it, will not fetch that 
price. At the same time, it will not 
be so easy of sale, because the manu­
facturers and the patent holders have 
so popularised it— they spent, lakhs 
and lakhs of rupees to popularise the 
•tywd “Sanforized” that textile mills, 
even if they like it or not, would pay 
this high royalty. They have to use 
it and they have to sanforized it.

Shri R. P. Sinha: It is iborne out
of our own experience. And one 
thing more. This textile industry is 
a very very old industry of India and 
particularly in Ahmedabad. Could 
you please tell us whether the textile 
industry in India has taken out some 
patent in respect of certain processes 
or something which they can cl^m  
as a result of their own experience? 
Any such innovation?

Shri Chandulal Premchand: Yes.
There is one process which is “Tri- 
nised”, which has been invested by 
ATIRA, the Ahmedabad Textile Re­
Industrial Research Association, 
whereby the cotton cloth can be pro­
cessed as to wash and wear. At the 
same time, rt maintains the softness 
and airiness of the cotton cloth. 
Others are using synthetic resins to 
make it “wash and wear” and to avoid 
ironing. This process has been in­
vented after so many years of re- 
aearch by the chemists o<f ATIRA, and. 
they have asked for patent.

Shri R. P. Sinha: They have taken 
the patent in India?

Shri Chandulal Prem Chand: Yes,
Sir.

Shri R. P. Sinha: When was it
taken?

Shri J. T. Trivedi: It was some­
where in January ‘05.

Mr. Chairman: Any foreign coun­
try has taken the patent?

Shri J. T. Trivedi: I do not remem­
ber, but I can furnish this informa­
tion after my return.

* Shri R. P. Sinha: Please give us 
particulars about the number of cases 
where they have taken patents for 
themselves, and whether th l process 
is being used in any of the mills in 
India.

Shri Chandulal Premchand: Some of 
the mills in Indore, Bombay and 
Ahmedabad have started using this 
process by paying royalty to \ATIRA\

Shri R. P. Sinha: What is the 
royalty paid? .

Shri Charandas Haridas: Rs. 7,500 
per year.

Shri Chandulal Premchand: That is 
the minimum.

•
Shri R. P. Sinha: What do you mean

by the minimum?

Shri Chandulal Premchand: It
depends upon the use they make on 
the metre, of cloth but the minimum 
is this amount.

• •

Shri B. P. Sinha: There must bf 
some royalty based, on metre also* ■ 
Could you tell us that figure?
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Shri Chandulal Premchand: We
shajl furnish that information.

Shri Rv P. Sinha: I would like to 
compare this with the royalty per 
metre on sanforized cloth. Could you 
also tell us how many years it took 
for the ATIRA to evolve this process, 
and what expenditure they had to 
incur in order to evolve this process?

Shri Chandulal Premchand: They 
worked for about three years. The 
primary function of the ATIRA is to 
study the problems of the mills which 
are sent to them for study and then 
suggest solutions. In addition to that, 
there were scientists who work on this 
also; after finding that the consumers 
want a type of cloth on which they 
could be saved from the trouble of 
ironing, they began to work on this, 
using only the cloth without adding 
any synthetic resin or any other 
foreign material.

Shri R. P. Sinha: Kindly send us a 
note on the function of the ATIRA  
and what new processes they have 
tried to evolve, the expenditure per 
year, and how it is being financed.

Could you tell us about the patents 
in reg&rd to engineering goods or 
engineering products?

Sbri Charandas Haridass: We have 
started one factory in Ahmedabad, 
which manufactures printing 
machines; they have secured- a patent 
also; and that machine is beinp sold 
at present at the cost of about a few 
lakhs of rupees. It is a special type 
of machine for vertical printing; it is 
for printing on cloth.

Shri R. P. Sinha: You have taken a 
patent for that also?

Shri Charandas Haridass: Yes.

Shrl R. P. Sinha: Are you selling
it abroad?

Shri Charandas Haridass: Not ab­
road; but we are selling it in Bombay, 
Indore and Calcutta.

Shri R. P. Sinha: Please send us 
some more details showing howf much 
it costs, how it was evolved, tho 
royalty obtained, when this patent was 
taken etc.

Since you are doing so many things 
to solve your problems at the ATIRA, 
and you have also got the problem of 
royalty, the problem of giving as well 
as taking of royalty etc., I would like 
to know whether you have applied 
your mind to the question of what the 
period of the patent should be, what 

* royalty should be provided for and so 
on, so that your interests or the Indian 

. interests are protected both from the 
point of view of not being exploited 
by a foreign patentee and also from 
the point of view of getting protection 
for your patents here so that you can 
evolve more new patents for improv­
ing the production of textiles and 
other items here and you could get 
proper return on the investment that 
you make in evolving new patents. If 
you have examined these questions, 
kindly let us know what your views 
are.

Shri J. T. Trivedi: In that context,
I would like to submit that usually, 
the grdht of a patent takes about a  
period of three years. After that, the 
patentee has to set up the machinery 
for working it, and then organise a 
market for it and then sell the 
machine to the prospective clients; the 
period of 16 years provided for in the

• present Act has been found to be 
not sufficient in some cases. In any . 
case, it should not be reduced, and 
this should be ensured in order that 
we may recover the amount that is 
spent on labour, in organising the fac­
tory etc.

. Dr. C. B; Singh: What is this period 
of 16 years?

Shri J. T. Trivedi: 16 years is the 
period provided in the present Act.
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In the new Bill it has been reduced to 
14 years. That period of. 14 years 
should be from the date of sealing of 
the patent and jiot from the 
date of application, because between 
the date of application and the grant 
of the patent, it generally takes about 
three years; that is the natural course, 
and that is what we have experienced 
also. During these three years, one 
cannot start the factory; one may not 
get a financier to help one and so on. 
Therefore, some latitude should be 
given in this regard, because we are a 
developing country and we have to 
develop so many things. In regard 
to patents for items other than medi­
cines and food articles, the period 
should not be reduced.

Shri R. P. Sinha: What do you mean 
by ‘financier’?

Shri J. T. Trivedi: The inventor
may not have the necessary money 
and he may have to find -out a finan­
cier who would assist him to work 
out his invention, and start the fac­
tory.

Shri R. P. Sinha: We have provid­
ed for a maximum royalty of 4 per 
cent. Will that be sufficient, for ins­
tance, in the case of the printing 
machine developed by the AT1KA?

Shri J. T. Trivedi: 1 have not ap­
plied my mind to that question.

«
Shri R. P. Sinha: Will you kindly 

consider the question from the angle 
that I have put before you and then 
give us a memorandum on that aspect?

Shri J. T. Trivedi: Yes, I would
consider it and then give you a note.

Shri R. P. Siltha: If necessary, you 
can consult your executive committed 
also and then give us the note.

Shri Chandulal Premchand After 
consulting the committee we shall be 
presenting our views before you.

Shri R. P. Sinha: Both on the royalty
question and also on the life of a 
patent.

(Shri Chandulal Premchand: So far
as the period of ten years is concern­
ed, we have already more or less 
agreed on that. But on the question 
of royalty we shall certainly give our 
views after considering the matter.

Shri B. K. Das: At page 4 of your 
memorandum you have suggested 4 
some further addition to clause 87. 
You want to add the words ‘any sub­
stance, method or processes which the 
Central Government may notify in the 
future’. I want to know what parti­
cular substance you have in mind. 
Could you give us some idea of that?

Shri J. T. Trivedi: No; in clause 87 
we have made out for which particular 
substances a patent may not be grant­
ed after a particular time. In this con­
nection, I would invite your attention 
to the wording of clause 87. I would 
like to submit in this context that 
we have not exhaustively stated the 
various substances which are there in 
India which Government may think it 
proper in the interests of the country 
to put in this category. Therefore, 
there should be a * provision that at 
any time Government may notify in 
the Gazette of India any particular 
substance as coming within this cate­
gory, so that the patent may hot be 
granted for that substance or it may 
be endorsed with the words ‘Licence 
of right1. *

Shri B. K. Das: I only wanted to 
know whether you have any particular 
substance in your mind except chemi­
cals for which there is special provi­
sion? .

Shri J. T. Trivedi: For the present 
I have not anything in my mind but 
this clause should be kept open and it 
may cover very many substances.

Shri B. K. Das: You want an inde­
pendent statutory body' like a Board
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for fixing up the compensation. What 
Would you like to be the composition 
of such a Body? *

Shri Chandulal Premchand: We
have suggested an independent Board, 
viz., a Board of Trade set up by the 
Central Government consisting of the 
nominees of that particular trade for 
determining such compensation having 
regard to the expenditure incurred in 
connection with the invention and in 
the case of a patent, the term thereof.

Mr. Chairman: You want that there 
« should be a Judge; a nominee of the 

Trade and a lawyer. Is it so?

Shri B. K. Das: And the Appeal
should lie in the High Court.

Shri Chandulal Premchand: Yes, 
Sir. ,

Shri Kashi Ram Gupta: On .the ques­
tions put up by hon. Member, Shri 
Sinha, you have given very valuable 
information but the same could also 
have been put in the memorandum. 
May I know what prevented you from 
putting all this information regarding 
royalties and new inventions in the 
memorandum?

Shri Chandulal Premchand: We
have simply to express sorrow on 
that account.

Shri Kashi Ram Gupta: You know 
the Bill provides a rate of royalty on 
percentage basis. Now you have infor­
med us that royalties are taken per
meter. How the two are to be re­
conciled?

*
Shri Chandulal Premchand: For

sanforized cloth it is on the meter.

Shri Kashi Ram Gupta: When the 
patent is granted the clause on royalty 
is on percentage basis. Then natural­
ly they should conform to that only. 
How it can be on meter basis?

Shri Chandulal Premchand: We are 
stating a fact how royalty is demand­
ed when a contract has been entered 
tatobetween the owner, and the user.

Shri Kashi Ram Gupta: My request 
is you should see to the patent con­
ditions also whether thfe patent condi­
tions are putting down rate of royalty 
on percentage basis or meter basis?

Shri Chandulal Premchand: We
shall enquire and submit that infor­
mation.

Shri Kashi Ram Gupta: Now, you 
know this Bill provides 14 years fol­
lowing from the date of completion 
of specification. I want to know what 
is the practice i.e. whether machinery 
industry generally give their applicar 
tions with complete specification or it 
take® time to complete the speci­
fication. *

Shri J. T. Trivedi: Usually they do 
not file complete specification at the 
time of filing the application. They 
file the application provisionally in 
most of the cases. Only in f : w cases 
they put in application along with 
complete specification.

Shri Kashi Ram Gupta: Therefore, 
according to the new Bill the period 
naturally comes to about 15 years 
because it is from the date of com­
pletion of the specification.

Shri J. T. Trivedi: That is, no doubt, 
correct, Sir, but even after submission 
of complete specification there will be 
examination, etc. which will take time.

Shri Kashi Ram Gupta: That is 
covered by 14 years. In the old Act 
it was from the date of fi in? *m \ now 
it is from the date of complete speci­
fication.

Shri J. T. Trivedi: That I do agree.

Shri Kashi Ram Gupta:* Have you 
consulted the pharmaceutical industry 
about 10 years period or not? *

Shri J. T. Trivedi: I have not con­
sulted.

Shri Kashi Ram Gupta: Finally, 
have you anything to say about 
clause regarding revocation?
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Sliri S. T. Trivedi: No, Sir, I have 

not got anything to say.

Shri Kashi Ram Gupta: Do we take
that other clauses o f  the Bill are 
agreeable to you?

Shri J. T. Trivedi: Except the few  
points I have mentioned and submit­
ted in the memorandum sent by the 
Mahamandal.

Shri K. K. Warior: I wish to know 
from the hon. witness how many 
patents held by foreigners have come 
in the way of our developing the 
process of textile industry in India?

Shri J. T. Trivedi: As a matter of 
fact I have not come across such 
cases personally but I know that so 
many patents come in the way be­
cause our country is a developing 
country and most of the people look 
to the foreign stuff and when we 
develop that idea and go in for a 
patent we are not allowed because 
already these are lying on the shelves 
of the Patent Office and it amounts to 
prior publication and, as such, so 
many foreign patents come in our 
way. But we cannot give exact num­
ber and idea about them.

Shri K . K. Warior: How many
patents infringement cases have been 
there in the textile industry to your 
knowledge?

Shri J. T. Trivedi: As a matter of 
fact only one case was filed in 1961 
regarding an infringement of a spin­
ning machinery under the patent.

Shri K. K. Warior: Whether any of 
the patent right held by foreigners 
has come in the way of developing 
our textile machine building indus­
try? •

Shri K. K. Warior: How far the
textile industry as such is spending 
out of their resources for research in 
textile technology? What percentage 
of the turnover? •

Shri J. T. Trivedi: That is not prac­
tically possible for us to say. As far 
as I know, the Ahmedabad Textile 
Industry Research Association is 
carrying out research on behalf of the 
textile industry, and they are assist­
ing the people. Information can be 
obtained and supplied.

Mr* Chairman: You have some tex­
tile institute in Bombay?

Shri Charandas Haridass: Yes, Sir. 1

Shri K. K. Warior: Have you fixed 
any percentage of the turnover?

Shri Charandas Haridass: The rate 
is based on loom basis with every 
mill. The average is Rs. 3000 per year 
for an average unit. .

Shri K. K. Warior: Only the weaving 
mills have to contribute?

Shri Charandas Haridass: No, Sir. 
Both the weaving and spinning mills 
have to contribute.

Dr. C. B. Singh: When on one item 
alone Ahmedabad is paying Rs. 3 .  
crores and 60 lakhs, I am sure the 
Ahmedabad Mills must be using cer­
tain .chemicals and dyes also— I am 
sure about it, and this, too, must 
come to a fairly big amount.

Shri Chandulal Premchand: All the
mills are not users of sanforized. 
Only those which are producing 
superfine and fine cloth—mostly 
superfine cloth— are using sanforized.

Dr. C. B. Singh: How the figure of 
Rs. 3 crores has been arrived at?

Shr| Chandulal Premchand: That
calculation i$ not correct. W e can 
collect that information and submit it.

Dr. C. B. Singh: What about chemi­
cals and dyes? I am sure every mill 
is using lot of.chemicals and dyes in 
bleaching processes and all that? 
Have you any idea about it, or will 
you like to give any information „ 
about it?
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Shri Chandulal Premchand: They
are all using dyes and chemicals. 
There is no patented process for 
which they are paying. Even for 
bleaching, sizing and proofing the pro­
cesses are well-known. They are using 
the average colours made by ICI, IDI, 
etc.

The Ahmedabad Mills are using lot 
of dyes.

Dr. C. B. Singh: When you send in­
formation, will you please send it 
about these dyes, etc., which are 
being used largely?

Shri Chandulal Premchand: Yes,
Sir.

Mr. Chairman: Sanforize is only
for the trade-mark.

Dr. C. B. Singh: That information 
they will send. It may be so.

Shri Chandulal Premchand: Lakhs 
of rupees are spent for advertisment 
to create a graze and preference by 
the consumer.

Dr. C. B. Singh: Just like Aspro.

Shri Chandulal Premchand: We
shall send information on'this.

Shri Charandas Haridass: Only the 
word “sanforised” is very important 
to our consumer.

Shri Chandulal Premchand: The
hon. Member has given the analogy 
of Aspro. Though other companies 
are making the same thing and 
marketing under different names, 
Aspro is selling more than all the 
other combined because of their high 
pressure advertisement campaign.

Shri K. K. Warior: That does not 
mean that there is no such thing as 
Anacin or Saridon. They can also 
spend on advertisement for their own 
product. Why should they not risk 
that?. ' \

Shri Chandulal Premchand: Adver­
tisement and the effects of advertise­
ment are to a large extent a gamble. For 
instance, Alembics have been advertis­
ing Rubex against Vicks Vaporub and 
during the year they have spent 
perhaps more than Rs. 7 lakhs, but 
the sale of Vicks has not been affect­
ed at all. Instead, they have recent­
ly created a factory spending Rs. 65 
lakhs for manufacturing the four 
Vicks products. ’

Dr. C. B. Singh: As you seem to 
know about this subject so much, can 
you tell me whether there is any 
substance in the common complaint 
that the cost of patented drugs is very 
high a3 compared to other drugs in 
the market?

Shri Chandulal Premchand: This 
question t has been discussed in detail 
by Mr. Justice Ayyangar in his report.
I do not think we should dwell on 
that.

Shri A. T. Sarma: You said you* 
wanted “frivolous” to be substituted 
by “scandalous”, but even then you 
will be allowing the same discretion­
ary power to the executive, and they 
will have to find out whether it is 
frivolous or scandalous.

Shri J. T. Trivedi: As a matter of 
fact, “scandalous” should not be main­
tained on the statute-book, and 
“frivolous” should also be removed 
because it has no clear meaning. For 
example, I have a patent for a screw 
wherein the only modification is a 
supporting tongue which holds the 
screw in its own slot. Such simple 
inventions might be rejected by the 
administrative officer if the word 
“frivolous” is there in the statute.

Shri Chandulal Premchand: The
dictionary meaning of “frivolous” is 
“of no value, insignificant”. Judges 
always go by their own experience 
and sentiments of life, and if the 
invention of the screwdriver men­
tioned is presented for patent, it
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might be considered frivolous and 
rejected though it may be very use­
ful to a mechanical shop by way of 
saving labour. ,

Mr. Chairman: Where is the word 
Scandalous” used? Why do you 
bring it here?

. Shri J. T. Trivedi: It is not used. I 
correct myself.

Mr. Chairman: “Frivolous” is used 
in many Acts, including the 1949 U.K. 
Act which, is the current law there, 
and we adopt it. Why should you 
object?

Shri J. T. Trivedi: Here, the ques­
tion is about defining an invention. 
If the invention is considered 
frivolous, naturally he cannot obtain 
a patent for it  That is •the object.

Shri A. T. Sarma: You are prepar­
ed to have both!

Shri Chandulal Premchand: We are
not in favour of the word “scandal­
ous.” We do not like to read it 
either.

Shri Shyamnandan Mishra: ATIRA, 
to my mind, offers a very hopeful 
example of joint research which can 
be imitated by other industries too. 
You have said that there is a similar 
research body in Bombay. We have 
in other countries, as for example, in 
the United Kingdom, BESRA which 
is doing research for a joint group of 
companies. Could you tell us that 
there are possibilities of this kind, for 
Joint research, so far as nthe- indus­
tries are concerned, because thr 
financial arrangement also in the case 
of ATIRA is very tempting; 50 per 
cent is contributed by the Govern­
ment and 50 per cent by the industry. 
Have you explored the possibilities of 
joint research so far as other indus­
tries under your care are concerned, 
or, cquld you offer some advice in this 
respect? '

Shri Chandulal Premchand: That
has not come up yet.

Shri Shyamnandan Mishra: My
second question is this. So far as 
sanforized method i8 .concerned, I 
would like to know whether it is 
liked by the indigenous consumers or 
it is liked by the foreign consumers.

Shri Charandas Haridass: Both. In 
export also that is mentioned.

j

Shri Shyamnandan Mishra:- Could 
you roughly indicate the proportion 
as to what extent they are used by 
indigenous consumers?

Shri Charandas Haridass: Formerly 
we used to export our cloth in great 
varieties much more than the sanfo­
rized variety. Recently, the Govern­
ment of India has changed its policy 
and has given more incentives for 
sanforized varieties. So, it is in the 
initial stages, and hence I cannot give 
any opinion on it.

Shri K. K. Warior: Formerly other 
varieties were being used much 
greater quantities. Now, the Gov­
ernment poli y is to encournge 
sanforized cloth so that royalty will 
be more. That is what he is saying.

Mr. Chairman: Is it because you 
have an export market for sarforizcd 
varieties?

Shri Chandulal Premchand: In some
Asiatic countries and in some Euro­
pean and other countries.

Shri R. P. Sinha: Could you tell
* us w hat proportion of sanforized doth 

is exported?

Shri Chandulal Premchand: We
cannot give it.

Shri R. P. Sinha: Will you be able 
to send us the figures later?

Shri Chandulal Premchand:4 Yes.
Shri Shyamnandan Mishra: May I 

know whether ATIRA has got any
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collaboration arrangements with any 
research body in foreign countries.

Shri Chandulal Premchand: Not in
foreign countries. But there is an 
exchange of information with research 
institutions like those exisHng in 
Bombay and Calcutta. There is no 
foreign collaboration.

Shri Shyamnandan Mishra: They 
do not have* any arrangement for the 
exchange of ideas with foreign institu­
tions?

Shri Chandulal Premchand: There
is an exchange of ideas among such 
institutions in Bombay, Calcutta and . 
Ahmedabad.

Mr. Chairman: I am told by the
Chief Controller of Patents that the 
CSIR is prepared to meet half the 
expenditure and also the initial ex­
penditure for any other • institute 
started by another industry in India 
for research.

Thank you, gentleman,
(The Committee then adjourned).

*
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L Pharmacy Council of India, New 
. Delhi

Spokesmen:

1. Dr. S. Rohatgi
2. Dr. P. K . Sanyal
3. Dr. S. B . Rao
4. Shri Devinder K . Jain.

(The witnesses'mere called in and
they took their seats)

Mr. Chairman: If you want to stress 
any point in your memorandum or 
add any new point, you may do so.

Dr. 8. Rohatgi: On behalf of the
Pharmacy Council of India, j  think 

« you for giving us an opportunity to 
appear before you.

The Pharmacy Council of India ii 
the seniormost statutory body under 
the Pharmacy Act. We have, under the 
Pharmacy Act State Pharmacy Coun­
cils in each State and the Pharmacy 
Council of India is composed of one 
m :mb*r elrcted by each State Council 
and one representative from each 
State Government along with 6 mem­
bers from th° Inter University Board 
and 6 representatives nominated by 
the Central Government. vApart from 
that, we have a few ex-officio memo- 
ers like the Director General of 
Health Services, the Drug Controller 
of India etc. We have 43 members in 
a 1. There is a slight variation in the 
number for the simple reason that all 
the States have not yet formed State 
Pharmacy Councils.

We regulate the profession of phar­
macy. In regulating the profession, the 
major stress is on education. We 
lay down standards for education in 
pharmacy. We have our inspectors to. 
inspect all the courses in pharmacy 
throughout the country, and it is only 
on the basis of the approval given by 
this Council that Pharmacists can re­
gister themselves in the register of 
the State Pharmacy Councils and 
practise pharmacy.

The first point which I would like 
to stress relates to the definition of 
intermediates. As the definition stands 
at present, it might include a vary 
common basic chemical like sulphuric 
acid and what not. So, we suggest 
that the term “intermediate chemi­
cals” might be defined a little better. 
For instance, it can mean chemical 
substances directly or exclusively used 
in the synthesis of the compound and 
it would not include chemical reagents 
or substances of that nature. As we 
understand it, the reason why this 
particular sub-clause has been includ­
ed is to prevent* circumvention of cer­
tain provisions. That could be done 
by a clearer definition of intermediate 
substances.

In Clause 5 we have suggested that 
the following may be added at the 
end:

“Provided that the method or
process of manufacture is a subs­
tantial improvement over known
methods or processes.”

This would help preventing useless 
processes from being patented.

In regard to Clause 73(2) we have 
suggested that a panel of experts or 
a technical advisory board may be 
set up. The reason is this. In the past 
it has been seen that many processes 
which have been published in scien­
tific literature or in old text books 
of chemistry have been patented in 
this country. We have made some 
provisions in the Bill for enlarging 
the Patent office especially with re­
gard to technical assistance to ad­
vise the Controller, but we f re1 that 
specialisation in narrow fields has 
been going on to such an extent that 
it is not possible for" a small group 
of experts to advise in all branches 
of learning. It is therefore desirable 
that we have a panel of experts to 
advise the Controller whether a parti­
cular process has been mentioned 
elsewhere in scientific literature and 
is not capable of being patented.
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Mr. Chairman: That is what the 
clause proposes to do* It may appoint 
some officers: “as many examiners 
and other officers and with such de­
signations as it thinks fit for the 
purpose of discharging, under the 
superintendence and directions of the 
Controller, such functions of the 
Controller under this Act as it may 
from time to time authorise them to 
discharge.” t

Dr. S. Rohatffi: My submission is 
that this relates only to the appoint­
ment of technical advisers or ex­
perts in the office of the Controller.
I may say that research has been 
progressing in certain fields at such 
a space that it is not possible even 
for quite a large number of experts 
in the Patent Office to know all about 
the progress that is taking place in 
that particular field. We have speci­
alists in the country, working in 
various national laboratories, and 
various other bodies, from where we 
could draw a panel of experts to 
form an advisory body which will be 
able to advise the Controller on the 
latest developments in that particular 
field. I submit that a number of 
technical experts in the Patent Office 
may not be able to satisfactorily dis­
charge this function. .

Mr. Chairman: I think that is pro­
vided in the Bill.

Shri K, V. Venkatachalam: Clause 
73(2) refer to the appointment of 
officers in the Patent Office, His sug­
gestion is that an outside body should 
be consulted.

Dr. S. Rohatgi; The last point 
which we want to stress was that in 
case a particular process is to be 
exploited by a public sector under­
taking which, as we understand, is 
a profit-making body, it would 
appear to be in the fitness 
of things if royalty is paid by the 
users of the patent. If the Govern­
ment themselves were to utilise the 
patented process, it would be all 
right, but if the public sector under­
taking were to utilise it, they might-

either pay a royalty or, as we have 
suggested as an alternative, they 
should agree to sell the produce at 
a no-profit-no-loss basis. It would 
■then be quite in order.

Dr. C, B. Singh: With your ex­
perience as a pharmacologist and as 
a teacher in pharmacy and now as 
representing < the Pharmacy Council 
of the country, would you like to 
comment on the fact that there is a 
complaint that the cost of patented 
drugs in this country is very, very 
high?

Dr. S. Rohatgi: I would like, with 
your permission, to dilate on this 
particular point a little more than* 
the question itself relates to. The 
point raised is whether the patent: 
provisions as they stand today hav,e 
led to an increase in the price of 
drugs. I would like to say a little 
more on the price of drugs as such, 
and mention the reasons why some 
drugs are more expensive in this 
country. There seems to be a con­
siderable amount of conclusion about 
the price of drugs in this country. I 
would like to say very emphatically 
here that not all drugs manufactured 
or sold in this country are more ex­
pensive or are exorbitant, as com­
pared to the prices in other coun­
tries. Certain groups of drugs by all 
means are very expensive. We have 
for example a large number of 
Galenical preparations or simpler 
preparations which are being made 
in a competitive manner by a large 
number of firms and the prices of * 
these drugs, I dare say, are not higher 
than the international prices for 
these drugs in other countries. On 
the other hand, where monopoly or 
cartels have been set up, the price 

*of drugs is certainly very high. This 
needs more elaboration because we 
might consider how monopolies are 
set up. The first question raised by 
the hon. Member, Dr. Chandrabhan 
Singh, is with regard to the patent 
provisions. The patents do set up a 
kind of monopoly and that mono­
poly is being abused in this country 
and the prices of these drugs are
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certainly very much on the higher 
side. The second reason is the me-

• nopoly set up by the* licensing policy 
and the implementation of the In­
dustries (Development and Regula­
tion) Act, where the manufacture is 
confined to one or two or at the most 
three firms, and where the prices of 
these drugs have been kept very 
high. Apart from all these consi­
derations there is another factor, and 
that is, the cost of some of the basic 
materials which go into the manu­
facture of drugs which are used by 
the drug industry is higher here than 
in countries of the west.

Dr. C. B. Singh: I would like you 
to elaborate this point; that the cost 
of certain raw materials which go 
into the production of these pharma­
ceutical drugs is higher in this coun­
try as compared to other countries. 
This is an important point and I 
would like you to deal with it in a 
more detailed way.

Dr. S. Rohatgi: We have to im­
port certain chemicals. As for ex­
ample, for certain acids, such as sul­
phuric acid, we have to import sul­
phur because it is not indigenously 
produced or available in the country. 
So, the cost of sulphuric acid is 
higher here than what it is in some 
other countries in the west. -

Mr. Chairman: By how much?

Dr. S. Rohatgi: It would be in the 
region of 30 to 40 per cent. This in­
crease does reflect to a certain extent 
on the cost of production of the 
active substance* in bulk. It is inter­
esting to observe here that whereas 
some of the items which are used 
as raw materials in the production of 
bulk material cost higher, wherever 
the medium and small scale indus­
tries are engaged in processing the 
drug, the selling price of the finished 
drug in the finished dosage form is 
not in anyway higher or appreciably 
higher than in other countries of the 
west. This, increase is more or les§ 
absorbed by the processing centres 
in the industry. The main thing is,

as we see it, that wherever competi­
tion has been set up, the prices of 
drugs find a national norm or level. 
It is not a matter of control but due 
to national competition that the pri­
ces come down.

Mr. Chairman: Admitting that the 
cost of raw material is higher, as in 
the case of sulphuric acid, does it in 
anyway., justify the increase of cost 
by 800 or .900 per cent?

Dr. S. Rohatgi: Definitely not.

Mr. Chairman: I can understand 
a rise of 40 to 60 per cent, but dees 
it justify an increase by 700 to 800 
per cent?

Dr. Rohatgi: But that higher cost
is not there in all cases. In some 
cases of ingredients, it is higher. In 
many other cases it is not higher. So, 
it definitely does not justify an in­
crease of 800 per cent as mentioned 
by you. 4

Dr. C. B. Singh: A  great amount 
of litigation has been going on in the 
country about five or six patented 
drugs like streptomycin, chlorophe- 
nkol, tolbutamide, etc. In all these 
cases the country has suffered very 
badly and the patent-holders have 
profited at the cost of the health of 
the people of the country. That is 
your view about this matter?

Dr. S. Rohatgi: The case about 
chloremphenicol is well-known. 
Chloromycetin was sold in this 
country at a fantastic price and the 
cost of treatment of a typhoid patient 
used to come to Rs. 60 or Rs. 70. But 
when the Italian material came in the 
market, the prices crashed. This is a 
specific example of abuse of patents.

Tolbutamide is also interesting. I 
understand several firms in India 
were interested in manufacturing 
this, blit the provisions of compulsory 
licensing as they exist under the 
present Act jnade it extremely diffi-, 
cult for them to get a licence. So are 
the cases of other Sulpha drugs like
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sulphathiozol. The present Bill very 
rightly confines the patent to the pro­
cess. A  British firm wanted to manu­
facture this item also and when two 
big international concerns were con­
fronted with each other and litigation 
was pending; I have very definite 
information that they came to a settle­
ment amongst themselves to keep 
the market to themselves, keeping 
others out. That is how cartels are 
formed. '

Dr. C. B. Singh: Suppose you intend­
ed a product and you are faced with 
the problem of protecting your right 
of that product being used by you 
because you have spent a lot of 
money on the research, etc. If in 
another country that product was 
being surreptitiously produced, what 
will you do about it?

Dr. S. Rohatgi: If am a scientific 
worker and I discover a new drug, 
if that drug is going to be used by 
a lot of people the world over, I 
would be quite happy provided I get 
some recognition for it. That is lack­
ing in our country. If I develop a new 
drug, what is most likely to happen 
as a result of the present licensing 
policy is that I will be faced with 
competition Irom some firms in 
advanced countries with a backing of 
100 years and they will see that my 
venture does not prosper. The profit- 
making part is that of the capital 
investor not that of the . scientific 
worker. Of course the qcentific worker 
would like to have a certain amount 
of remumeration for what he has 
been able to discover, but he would 
not like to exploit it to thQ maximum 
advantage by charging excessive pro­
fits and preventing people from being 
able to use it.

Dr. C. B. Singh: There is a feeling 
that the prices of patented drugs have 
gradually gone down during the last 
five or six years in this country and 
even internationally. Do you agree?

>vl>r. S. Rohatgi: That <&nnot be 
•aid a$ a general rule. Ffrices df some 
Patented drugs hkve come because of

certain imports from cheaper sources 
abroad.

' Dr. C. B. Singh: Prices of most of 
the patented drugs have gone down. 
Does the same thing hold good about 
other non-pateilted prescription 
drugs?

Dr. S. Rohatgi: I think the com­
parison is not very fair for the sim­
ple reason that we are comparing a 
class of drugs where the profit mar­
gin is very high and another class of 
drugs where more than hundred or 
even two hundred firms are manu­
facturing them at a very low margin. 
Therefore, the question of drop in pri­
ces in the case of those drugs very 
rarely happens.

Dr. C. B. Singh: More than 90 per 
cent of the drugs used in prescrip­
tions are non-patented drugs. Do you 
agree with this statement? If so, 
could you tell us whether price of 
these non-patented drugs has re­
mained stationary, it has gone up or 
it has gone down?

Dr. S. Rohatgi: The prices of drugs ‘ 
which are non-patented and which 
are being manufactured by a. large 
number of firms in this country are 
more or less stationary and, if any­
thing, they have •also gone down in 
many cases.

Dr. C. B. Singh: I would like the 
Patent Officer to get these figures if 
possible. Now, there is a feeling in 
the country that hardly any research 
worthwhile has been done as far as 
drugs and pharmaceuticals are con­
cerned in this country. Would you 
like to comment on that? •

Dr. S. Rohatgi: Generally a compa- 
•rison is made between India, which 
is a developing country, and countries 
which are very highly developed. W e  
have certainly not been able to pro­
duce anything very spectacular in the 
nature of new drugs because of the 
very simple reason that we have at . 
the moment to manufacture a large > 
number of drugs which are being
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made elsewhere and consumed in our 
<ountry. So the first step we have to 
follow is to start manufacturing all 
those drugs, which will be more of a 
development programme rather than 
a original research programme. .

Dr. C. B. Singh: What is your sug­
gestion in the matter of discovery of 
new drugs as far as this country is 
concerned? '

Dr. P. K. Sanyal: The drugs that
we use are of four kinds: allopathic, 
unani, ayurvedic and homoeopathic. 
When we talk about the drugs belong­
ing to the allopathic system, we know 
that the medicines used in this 
<ountry under tlie allopathic system 
should be known as “European sys­
tem of medicine”. Because these 
medicines are coming from Europe, 
any drug that is discovered in Europe 
comes to India and it is being utilised 
by modem physicians. I do not know 
whether we can add even a single 
drug in the pharmacopoeia at all 
today. As Dr. Rohatgi has said, what 
we are trying is to make those drugs 
Avhich have been made in other parts 
of the world. In the field of new 
chemo-therapeutic drugs certainly we 
liave not done anything. Perhaps it 
will take years and years before we 
can add anything which *ke medical 
profession will take. I* do not know 
how much time it will take for this 
country to produce such a new drug.

Mr. Chairman: I do not think it is 
correct.

Dr. S. B. Rao: I would like to 
-classify* pharmaceutical research into 
two: applied research and puye re­
search. So far as we are concerned, 
today we are confronted with a spe­
cial problem. We have got to b e . 
self-sufficient in our drugs. There are 
certain basic drugs which will stand 
tor quite siirlfe time. In 'this pro­
gramme of development of the pro­
cesses, relying more and more on indi­
genously available raw materials, 
plants and the local environments, 
they form a very important piece of

research which is very peculiar to^ 
thip country, because we are working 
under our own conditions The. first 
and foremost thing about this kind of 
applied research, which this country 
has certainly been doing for quite 
some time in the past, is that we have 
to achieve a substantial amount of 
progress in this field. .

Dr. C. B. Singh: You have stated
that there is progress in the discovery 
of new drugs in this,country.

k
Dr. S. B. Rao: No, I only submitted 

that we have made some progress, sub­
stantial progress, in developing pro­
cesses for the existing drugs which are 
known to therapy today.

Dr. C. B. Singh: We are talking of 
discovery of new drugs.

Dr. S. B. Rao: That is.the second
part. Even there India has contributed 
at least one new drug.

Dr. C. B. Singh: That we know, 
urea stibamine.

Dr. S. B. Rao: It was discovered .
in much worse circumstances. A l­
though our contributions may be^ 
small, let us not forget that inven­
tion is a matter of luck. After hav­
ing done so many years of research 
it ii a matter of luck that one comes 
across a new drug which is really 
worthwhile and useful in therapy.

Dr. C. B. Singh: Has this drug 
been patented?

' >
Dr. S. B. Rao: I think not.

Shri D. P. Karmakar: It has com e 
to the notice of the Committee that 
because of the working of patent# 
some of the manufacturers have been 
charging extortionary prices. W ould 
you agree that a composite advisory 
committee, representing Govern-j 
ment, • the * pharmaceutical U*-| 
dustry and the consumers would serve
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a useful purpose by keeping down 
the prices?

Dr. S. Rohatgi: I think it is laud­
able suggestion. I have heard from 
Government circles that a Committee 
or cell is going to be set up. I have 
a feelinj that unless people who are 
really concerned or connected with 
the industry also participate, it can­
not function well.

Shri Arjun Arora: On price of 
drugs you have stated that they are 
not uniformly high; in sotme cases 
they are high and in some cases they 
are not. Apart from the cost of im­
port of raw Materials, is there any 
other reason for the prices of certain 
drugs being high in India?

Dr. S. Rohatgi: The position is that 
we can easily divide the drugs into 
two categories. Drugs like common 
tinctures and galenicals or other com­
mon drugs manufactured by a large 
number of firms are definitely not 
high priced. Their prices compare* 
very favourably with the prices pre­
vailing in other countries of the world. 
Then there are drugs in the other 
category which are high priced. The 
main reason is the setting up of mono­
polies whereby they could keep the 
prices on the high side. One of the 
reasons which has contributed to ab 
appreciable extent for this increase i® 
the existence of product patent. It 
has led to a lot of abuse. So, the 
provision to have a process patent is 
a desirable step.

Shri Arjun Arora: Could you sug­
gest any steps to bring the prices 
down?

Dr. S. Rohatgi: We should review 
the policy under the Industries (De­
velopment and Regulation) Act. It 
should be our policy for the purpose 
of attaining self-sufficiency in drugii 
to manufacture most of the drugs in 
India. The development of manufac­
ture is rather a tedious process. We 
itart from the laboratory scale ax-
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periment. If it ia successful after con­
siderable effort, iwe bring it to the 
pilot plant and then take to manu­
facture. All this requires consider­
able expenditure of time and money. 
If the policy is so enunciated and 
plemented that we are determined that 
most of these items will be manufac­
tured by us in the country, as has 
been done by the Soviet Unioh, I see 
no reason why we should not be suc­
cessful in doing It. We have the abi­
lity and resources. If we cannot do 
something today, we can try hard 
enough so that we can do it tomorrow 
or the day after. I have seen cases 
of this nature in the Soviet Union and 
Japan. If a particular person or fima 
develops a new item, they are recog­
nised by the Statfc' as having made a 
definite contribution to the economy 
and the development of the industry 
in the country. It is very important 
that protection is given to those pion- 
neers at least for a certain length of 
time so that they can come up. Then, 
after a few years, certainly we can 
introduce competition from abroad, 
if necessary, to see that healthy com­
petition exists. That would be my 
humble suggestion.

Shri Arjan Arora: You have stat­
ed that there are oases in which the 
industrial licensing policy has acted 
as a disincentive to scientific research 
in India. Could you mention one case 
,to substantiate this statement?

Dr. S. Rohatgi: It is a little awk­
ward for me to state because I have 
had, the occasion of experiencing it  
I would not like to give the details 
of the case. I would briefly outline 
how things move. In the develop­
ment of active substances derived 
from medicinal plants, which hap­
pened to be my field of study. I made 
quite a study of what are the re­
quirements of the country and in re­
lation to the particular plants which 
are not growing whether they could 
be introduced here. Mirny a time It 
happens that we have a particular 
specie of the plant growing indigen­
ously whereas that plant is not the 
best source of that active substanoa



and we have to introduce a new plant 
in the country. So, the introduction 
of a new plant, analysing the active 
substance in very minute quantities 
from each plant and crossbreeding, 
improvement of strains and thereby 
developing the cultivation is a very 
lengthy process which takes any­
where up to 7, 8 or 10 years.

Having done that, the next step Is 
the development of the process of 
isolation of the active principle and 
many a time one is temptod in an 
effort to do everything in the coun­
try, to design the plant itself to set 
up the manufacture here. That posi­
tion was attained and the firm I was 
advising and erected a plant to meet 
the entire needs c® the country for 
that particular life-saving substance. 
However, within a very short time, 
before regular large-scale production 
could be set uP on sound lines, two 
foreign firms, who so far had made 
no effort whatsoever to set up manu­
facture and were conveniently im­
porting the active substance and pro­
cessing it in India, obtained a licence 
for manufacturing very large quan­
tities which were five to ten times 
the average import figures of the 
country during the last three years. 
The reason given later on, when I 
talked about this, was that they in­
tended to export. It was really sur­
prising for me to hear that because 
permission had also been given ta 
these firms to import the medicinal 
plant itself which had been success­
fully grown here. It was difficult for 
me to imagine how, after importing 
the plant, one tonne of which yields 
one kilogram of the active substance, 
it could be processed in India and ex­
ported on a competitive basis. Over 
and above that, royalty was given to 
the parent firm. It was very diffi­
cult for me to understand that when 
a process had been developed in the 
country why should jroyalty be paid 
by the country to a foreign firm.

Nevertheless, this is merely an ex­
ample; perhaps, it may not be a 
general policy. But I got the feeling

that the implementation of the Act 
needs to have a different ariei Uition 
so that dur scientific workers get due 
encouragement and do not get dis­
couraged. At'the moment it appears 
that it is more advantageous for any 
firm in India to enter into a collabo­
ration with a foreign firm rather than 
do it the hard way. I certainly 
would recommend that we should 
have a certain amount of determina­
tion and be prepared to do it the 
hard way just as the foreign firms 
have done. Why should we be afraid 
of it and not follow the same pro­
cedure so that we shall have a very 
firm base and shall be able to stand 
all kinds of international competition 
and build a sound export market? It 
is not by purchasing limited know­
how that we can develop a sound 
industrial base, but we need to de­
velop all this know-how ourselves. 
It is a painstaking and time-consum­
ing process. If we are thinking from 
the long-term point of view of de­
velopment of industry in this coun­
try, it seems to me to be the only 
way.

Shri A. T. Sarma: I find that you 
are interested in other systems of 
medicine also. A  number of Indian 
drugs have been incorporated in the 
British Pharmacopoeia. Do you think 
that these Indian drugs should be 
patented so that India would get 
royalty for them amd benefit thereby?

Dr. S. Rohatgi: First of all let me 
make it clear that we in the Phar­
macy Council do not distinguish bet­
ween different systems of medicine. 
We are concerned with the pharmacy 
part of it. So. we are very happy to 
deal with the question posed by you. 
Our answer to this question would 
be that merely the introduction of a 
medicinal plant in the pharmacopoeia 
or the use of that plant does not 
necessarily entitle it to be patented. 
The difference lies between the ap­
proach in the two systems of medi­
cine, that is, the western system and 
the ayurvedic system. In the ayur­
vedic system we are not actually iso­
lating the active principle but we are
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using either the whole drug or an 
extract of the drug -which contains 
a number of constituents. All these 
constituents or at least most of them, 
are apparently contributing to a cer­
tain extent to the therapeutic activity 
of the drug. In the modern system, 
if you want to patent it in some 
foreign country, you must be able to 
bring the drug in such a form that 
it could be used by them. The spe­
cific example I would give is the 
case of Rauwolfla. Rauwolfia is be­
ing used in this country for centuries, 
but we could not patent Rauwolfla 
or an extract of it. However, when 
Reserpine was isolated, it was a spe­
cific case for patenting because re­
serpine brought in that form, after 
all the pharmalogical and clinical 
trials, was a drug which was cap­
able of being used by the modem 
system of medicine. So, if we bring 
any of our drugs by carrying out re­
search to that level, we certainly can 
and should try to have it patented 
elsewhere.

Shri A. T. Sarma: The Bengal
Pharmacy Council has produced so 
many Indian drugs and they are be­
ing accepted by allopathic doctors. 
They have been included in the Bri­
tish Pharmacopoeia also. They are 
in us£ and there is a market for those 
drugs. Why should they not be pat­
ented by the Bengal Pharmacy Coun­
cil?

Dr. S. Rohatgi: Perhaps I have
not been able to make myself clear. 
In order to have a patent for a drug 
in a foreign country we should be 
able to carry out research to suit 
their requirement and then offer the 
material to them so that it could be 
used there. Merely having a patent 
does not help us. If, for example, 
we are able to isolate the active prin­
ciple from the medicinal plant and 
are able to carry out all the phar- 
analogical and clinical work on it, we 
tan certainly go ahead and patent it 
in foreign countries. An example 
of this nature can be given of certain

drugs which have been worked out 
by the Central Drug Research Insti­
tute at Lucknow, They have worked 
on a number of plants. Recently, I 
remember, cissampelospareira was 
being mentioned; another is Babchi. 
The active principle of Babchi has 
been isolated by the Central Drug 
Research Institute. They carried out 
a considerable amount of v/ork on 
the treatment of leucoderma. *

Shri R. P. Sinha: You gave a
very interesting case just now in 
reply to my friend Shri Arora’s ques­
tion. You referred to one medicinal 
plant. What is the name of that 
substance?

Dr. S. Rohatgi: The plant is Dig­
italis lanata. What we have in this 
country is Digitalis purpurea. But 
the active substance of this plant is 
not used in our country. It is used 
in. America. We have derived inspi­
ration from U.K. and we use Digoxin 
the source of which is lanata.

Shri R. P. Sinha: Your process
has not been utilised at all and the 
foreign firms are still importing it.

Dr. S. Rohatgi: I am still work­
ing on it and manufacturing it.

Shri R. P. Sinha: I would like to 
know what we can do in order to 
give incentive and protection in this 
Bill to people like you.

Dr. S. Rohatgi: To an ordinary
worker, the thing of greatest interest 
is that the development which he 
works out is given a good opportu­
nity to be used in the country.

Shri R. P. Sinha: What can we
do here?
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Dr. S, Rohatgi: For example, a

product has been developed the hard 
way without any foreign help. Then, 
at least for a period of 5 years, it 
should be given an opportunity to 
establish itself.

•Shri R. P. Sinha: * Do you like 
some separate chapter to be incor­
porated in this Patents Bill to deal 
with such new substances which are 
being discovered by Indians or any­
body else in India?

Dr. S. Rohatgi: I do not think that 
this would be the purview of the 
Patents Bill. This is more the do­
main otf the Industries and Develop­
ment Regulation Act.

Shri R. p. Sinha: We are not con­
cerned with that. We are only con­
cerned with the Patents Bill, if  you 
want us to do something here, you 
can tell us.

Dr. S. Rohatgi: What we have sug­
gested is that the Indian scientific 
worker takes much longer, due to 
various difficulties, in establishing or 
bringing 'his research to commercial 
production. Whereas the period of
10 years may be quite reasonable for 
the well-established industries in the 
West, it might in certains cases be a 
little short for the Indian research 
worker. We very hesitatingly men­
tioned in our Memorandum that it 
might be considered that the Indian 
scientific woricer developing a pro- 
cesb indigenously might be given a 
longer protection. On the other hand, 
we felt that this would amount to 
discrimination. We do not want to 
press for it.

Shri R. P. Sinha: That you leave 
to us. You tell us what you want 
us to do whether there is discrimina­
tion or not. Leave that to us. What 
I understand from you is this that 
the period of 10 years is going to 
help the well-established foreign 
companies who are financially and 

'technically better placed than you 
are and that this period of 10 years 
is going to hit hard the people like

you. We are prepared to discrimi­
nate, if necessary, so that you get 
adequate protection. We are prepar­
ed to consider that

Can you tell us what are your 
difficulties and what you want us te 
do to help you? If you have not 
thought over it, you may kindlr 
send us a note on that.

Dr. 6. Rohatgi: All right.

Mr. Chairman: Are you for the
abrogation of patents so far as drugs
and foodstuffs are concerned?

Dr. 6 . Rohatgi: In fact, we have
not considered this. But we feel that 
in the present context of things, it 
would not be harmful to us. It will 
be of advantage to us to abrogate the 
patents on drugs and foodstuffs.

Shri Bade: There are some res­
trictive provisions in the Bill and 
afterwards they will become more 
harmful to our indigenous patentees 
also. Do you think that just like in 
U.S.S.R. where there is a system of 
authorisation certificate, that certifi­
cate is given iby the Government and 
the Government purchases it and 
utilises it and exploits it, there should 
be that system here?

Dr. S. Rohatgi: I think that parti­
cular method might not be very muck 
applicable here. Ours is a mixed 
economy as it exists today. In the 
Soviet Union, whatever is developed 
is manufactured in the projects which 
are owned by the Government where­
as here we have projects which are 
run by the Government and also by 
the private enterprise.

Shri Bade: The Government pur­
chases it and gives the award to the 
inventor and they, in return, select 
some other private company to uti­
lise it.

Dr. S. Rohatgi: How will that to 
help in India? I do not see how H 
will be of any assistance.



•hr! Bade: Because that will give 
•ome incentive to the inventor. In 
ihe model law also, same recommen­
dation is given.

Dr. S. Rohatgi: I am doubtful
whether that will really lead to any 
advantage. If the patented process 
is really something which js commer­
cially advantageous, it will pay with­
out any award or any payment by 
Ihe Government. If the Government 
purchases a process which does not 
turn out to be commercially feasible, 
ihe Government would have spent 
money for something on which they 
need not have spent it.

Shri Bade: There is a provision
•f compulsory licensing in the pre­
sent Bill. In the existing Act also, 
there has been a provision of com­
pulsory licensing. May I know why 
our industrialists and traders have 
not taken advantage of that provisi­
on?

Dr. S. Rohatgi: I have had one or 
two cases told to me by certain 
Indian firms who tried to get a com­
pulsory lioence for an injectible iron 
preparation and it took thefh three 
years of litigation but they could not 
get it and eventually when they did 
get it, they lost interest. I feel that 
the provisions, as they have been 
modified in the Bill/ making it easier 
for * the Indian party to get a com­
pulsory licence, are beneficial and of 
interest to the industry in the country.

Shri Bade: When specifications
are filed by the applicant, according 
to you, they should be examined by 
the Controller himself. But here is 
a provision in the Model Law that 
they should be sent to some other 
countries for examination.

Dr. S. Rohatgi: Let me explain
that again. The position is that sci­
entific research has become so very 
specialised that one scientific work­
er concentrates in rather a narrow 
field. We have experts like that in 
Variouti fields in the country. It 
would be useful if the Controller is

advised by a panel of experts who 
could be drawn from various scien­
tific men in the country. That was 
my suggestion. The decision has to

♦ be taken by the Controller, but he * 
should be given correct information 
about the available printed informa­
tion in literature, about the progress 
that is made, about the validity of a 
particular process for being patent­
ed and all this information can easily 
be given by the panel of experts 
which I have suggested.

Shri Bade: In the Model Law it
is said that the examination of the 
substance of the patent application 
should be done by the national pat­
ent office or by the international pat­
ent institute because the controller 
of the particular country may not 
have sufficient material to examine 
the specifications.

Dr. S. Rohatgi: I would rather
confine the examination to our own 
country. If we did not have an 
adequate number of exports to advise 
us or an adequate number of scien­
tific men, we would certainly look to 
some other country for advice, but 
since we do have. a number of ex­
perts now, I see no reason why we 
should not take advantage of their 
knowledge.
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k ŝrt̂ rerJr̂  ĈTT̂ cftift
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The question of the period of life ot 
a patent h&s been discussed .quite a 
lot. A  period of ten years is quite 
substantial. We feel that even seven 
years would be quite substantial.

Mr. Chairman: Earlier your Coun­
cil has made a recommendation of 
seven years. The Government of 
India called a meeting___

Dr* S. Rohatgi: There seems to be 
a bit of confusion here. I do not 
think that this question was ever rais­
ed by the Pharmacy Council. It snigW
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have Deen b y  the Indian Pharmaceu­
tical Association or some other body.

In fact, the point which has been 
raised by the hon. Member is that we 
could presently imitate the process or 
at least put them in practice in our 
country but then a stage might come 
when it might be interesting for us to 
extend the life of the patent. I see no 
reason why we would not be able to 
modify our laws because laws of our 
country, as I understand, are made 
for the benefit of this country. There 
seems to be no difficulty in this re­
gard, but in the present context, it is 
obvious that the Bill as it stands to­
day  will be of advantage to the 
country and to the people of this 
country.

Shri R. Ramanathan Chettiar: The
Pharmacy Council consists of repre­
sentatives of States and State Gov­
ernments. That is what you said ear­
lier.

Dr. S. Rohatgi: It consists of repre­
sentatives of State Councils and 
State Governments and representatives 
nominated by the Central Govern­
ment and Inter-University Board.

Shri R. Ramarnlhin Chettiar: Dees 
it give any power to have a watch 
over the prines of life-saving drugs in 
this country?

Dr. S. Rohatgi: No; these powers 
are not given to us under the Act. ^

Shri R. Ramanathan Chettiar:
What are your specific powers? WiH 
you kindly elaborate them?

Dr. S. Rohatgi: The Pharmacy
Council of India has specific duties. 
They are: regulation of the profes­
sion of Pharmacy, laying down the 
standards of education and seeing 
that they are maintained and if I may 
make it clear, when I say that the 
Pharmacy Council draws representa­
tives from the State Councils, the 
Pharmacy Council, therefore, repre­
sents about 80,000 registered pharma­
cists in the country.

Shri R. Ramanathan Chettiar: You
exercise only control over the phar­
macists.

Shri B. K. Das: You have said in 
your memorandum that both public 
and private sector undertakings 
should pay royalty when they use the 
patent rights. But here, jn another 
chapter under Cl. 48 there is some 
Government use in hospitals and such 
other places. What is your idea about 
that when Government use patent 
rights for hospitals and dispensaries. 
Do you like that compensation should 
be paid or it can be done without 
compensation?

Dr. S. Rohatgi: Since the Govern­
ment is using the material and distri­
buting it free of charge, we are not 
recommending that any royalties be 
paid. What we meant was that when 
the public sector undertaking takes 
up the manufacture and as the public 
sector undertaking is also working on 
profit motive, then there should be no 
objection to paying royalty.

Shri B. K. Das: You say when it is 
manufactured for commercial use.

Dr. S. Rohatgi: Then they should 
pay royalty or give an undertaking 
that they will supply the material to 
the Government on no-proflt-no-loss 
basis.

Shri B. K. Das: Your idea is that 
when it is for any commercial purpose 
the compensation should be there and 
for other purposes of Government 
use, it can be done away with.

Shrimati Shavda Mukerjee: You
had much experience of the market 
conditions and the manufacturing 
conditions of the pharmaceutical pro­
ducts. May I ask you one question? 
Many of the foreign people who came 
here and gave evidence before us said 
that this new Bill that is before us 
for consideration, would be a deter­
rent to foreign manufacturers from 
coming into India. We know that to 
a certain extent the present day con­
dition of our economy and technology
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to exploit ub. If we were to adopt 
the Bill as it is, would you say that 
the country would suffer considerably 
as no new people would come and 
0tart manufacture of products in the 
country and whether we would be 
able to carry on even if they do not 
come or we have to pay prohibitive 
prices for the imported products?

Dr. S. Rohatgi: The situation is 
this: we do not foresee any reason 
why the foreign firms would not want 
to settle here for establishing their 
industries for the simple reason that 
if it pays them, they will come and if 
it does not pay, they woutf not come 
and take their patents here. India 
ofters a very big market for their 
products and they will certainly come 
and like to establish here. In case 
th ey  do not want to come— I will go 
to the other extreme— I feel that if 
for nothing else, it would give an im­
petus to Indian research and Indian 
industry to start production of those 
products here. .

Shrimati Sharda Mukerjee: That of 
course one would hope would happen. 
But a drug should have a certain 
amount of guarantee that it is not a 
drug which will go wrong and it will 
not harm people. Second thing is: we 
do not want to introduce a legis­
lation— you know these people are 
big cartels and they can starve the 
country— have you made any research 
during the last so m any years into 
the condition of our pharmaceutical 
industry and whether this sort of 
legislation will throttle the industry 
here?

People have presented both points 
of view to us. Some people—even 
from India— said that if this Bill is 
passed, nobody would come and there 
are some people who said that by pas­
sing the present Bill we would be 
encouraging Indian industry. So, what 
I want to know is: have you carried 
out any kind of inquiry into this? 
This is really an important point in 
this kind at legislation. You can p a »

any legislation. Whether that legis­
lation is premature or whether it is 
right— that is a thing which you have 
to decide.

Dr. S. Rohatgi: We have not really 
provided for abrogation of patents for 
drugs. What we have done is to pro­
tect our interests and I see absolutely 
no reason why, while protecting our 
interests, we are giving facilities to 
the foreign firms to take advantage 
of their patents, they should fight shy 
of exploiting this market. Neverthe­
less the point’ that you have raised is: 
whether the passing of this Bill might 
lead to a situation when foreign firms 
would not like to establish in India 
and the country would find itself in a 
very difficult position with regard to 
the supply of drugs. W e have quite 
a large number of foreign firms estab­
lished in India, and, if I might make 
bold to say, that the larger or the 
major part of the activities of these 
firms is not the basic manufacture of 
drugs but it is the processing of drugs. 
Now that being the case, processing is 
a thing which surely the indigenous 
industry can take up to any extent. 
We ai'e fully equipped for the proces­
sing of any item. When we are faced 
with difficult position of not being 
able to get the active substance from 
any source, I personally feel that all 
the Indian talent put together would 
certainly find out a way put of the 
difficulty:
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Dr. S. Rohatgi: The position with 
regard to price and what is often cal­
led as fair price or the price in keep­
ing with the earning capacity of the 
people, is a very difficult question to 
decide. We have a large number of 
people in our country who can’t afford 
even a fraction of a rupee for drugs. 
We can’t manufacture drugs at a price 
which would make it available to all. 
That is not possible. But what we 
oan certainly do if to make it at the

most economic price. Now if the sys­
tem itself is such that the manufacture 
of the drugs brings the prices high, 
the industry would be helpless. So 
this is a difficult question, though one 
would certainly like that the prices 
of drugs should come within the pur­
chasing capacity of the consumers. It 
is a very difficult thing.
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Dr. S. Rohatgi: It is a very relevant 
question. The question is to what 
extent the 90 per cent of the patents 
which are held by foreign firms, have 
helped in the expansion of scientific 
research and development or industrial 
development in our country...........

Mr. Chairman: That is a different 
matter altogether.

Du Si. Rohatgi: It has not been of 
very much help.

&hri Bibhuti Mishra: To what ex­
tent the foreigners who have got 
patents have trained our young 
scientists here and have helped us in 
our scientific development? This 
is a very relevant question.

Mr. Chairman: Let us decide that 
among ourselves.

Shri Bibhuti Mishra: Let us ask
that gentleman. He knows every­
thing.

Dr. S. Rohatgi: My reply to that 
question would be that out of the 90 
per cent of the patents that have been 
taken by the foreigners, only a frac­
tion of them are being utilised here*

Shri Kashi Ram Gupta: He want* 
to know to what extent they have 
helped our scientists to work here ia 

' our industries.
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Dr. S. Rohatgi: All I can say is that 

they might have given employment 
to a few scientists. That is about all. 
Also, in the foreign firms, which are 
licensed here, the largest volume of 
turnover is in processing the mate­
rial rather than manufacturing the 
basic product. So, that is not help­
ing us to any extent. That is not 
increasing our scientific knowledge 
in any way. That is something 
which we already know fully well.

Shri Kashi Ram Gupta: There is a 
strong opinion in this country that 
for the next 10 years, to speed up 
progress in the pharmaceutical field, 
we need foreign collaboration. What 
is your comment on this?

Dr. S. B. Rao: Collaboration may 
really be required in the manufac­
ture of certain new drugs which are 
very intricate in nature; for example 
the antibiotic technology is a very 
highly specialised field. But for the 
manufacture of synthetic drugs, I 
may be permitted to say that there is 
sufficient Indian talent and we can. 
attempt any kind of complicated 
synthesis in this country with great 
confidence. I may also submit that 
no collaboration with any country is 
going to make the position any bet­
ter in regard to prices.

Shri Kashi Ram Gupta: Therefore, 
we should have collaboration only in 
selected fields?

Dr. S. B. Rao: Yes, Sir.
Shri Kashi Ram Gupta: Now you

have said that a 10-year period is 
quite enough. But for some time for 
our own scientists we need some 
more time. Well, it is not only the 
scientist who matters, but along with 
him there must be some capital also. 
When we speak of our own scientists, 
we speak of our indigenous capital 
as well. So, can we put such a 
clause that scientists who are work­
ing out the patent with indigenous 
Capital may be given some time 
more? ‘

Dr. S. Rohatgi: Please permit me 
to # explain this. a little more. What

happens is that it is not merely the 
capital that makes the difference. 
When a scientific discovery is made, 
when a process is developed in a la­
boratory, a pilot plant has to be set 
up and manufacture started, and that 
requires the help of technologists, 
chemical engineers and so on. I can 
cite a case like the submerged fer­
mentation process for antibiotics 
manufacture which was a revolu­
tionary process developed by the 
Americans. When this research was 
being carried put in the laboratory, 
the chemical engineers were work­
ing side by side and no sooner the 
final results were obtained and the 
patent secured, the chemical engi­
neers set up the plant and put it in 
operation. We in India do not have 
the facilities of chemical engineer­
ing to such an extent. That is the 
first point. The second is that if we 
want to erect a special plant, then 
we need a number of items; some 
are large and some, small; we might 
require special type of alloys, special 
type of stainless steel, glass lined 
equipment, etc., none of which is 
manufactured in India. It may take 
a year and a half to get them. Then 
we might need some packing mate­
rials. A  simple packing material like 
Teflon which is used for packing in 
certain chemical plant, we can't get 
here. We have to import it. This 
process takes 2|3 years and for a 
small thing, the development of that 
plant and utilisation of that process 
is held up. That was the reason why 
we had made the suggestion, not 
from the point of view of capital.

Shri Kashi Ram Gupta: Your sug­
gestion is all right but my point is 
this. When you take to commercial 
use, you need some capital. Scient­
ists are not expected to cover the 
whole of the capital. To put to com­
mercial use, capital may be needed 
The point is if a new adventure 
comes in with the collaboration of 
the scientists and the capitalists i*  
this country that must be given a 
higher protection of the* period. Is 
that your opinion?
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Dr. S. Rohatgi: Capital, of course, 
is a secondary thing. The important 
thing is availability of the plant and 
equipment and items of manufacture 
that are required, which in certain 
cases have to be imported. Now that 
is why we have suggested that a 
consideration might be given for in­
creasing the time-limit in certain 
cases like this.

Shri Kashi Ram Gupta: That
means for the new entrants; those 
who are already in the field must be 
possessing the machinery all right.

Dr. S. Rohatgi: Yes, Sir. I think 
this Bill would refer to the new 
entrants only. But that is not entirely 
it. A  firm or a scientist working in 
a firm or having a laboratory of his 
own is • working in a particular 
field— in the drug field— if he some 
times develops an item which needs 
a specialised equipment, he is held 
up, even though he is working in the 
drug field, because a certain special­
ised material is required which is 
not available in the country and 
which has to be imported and the 
process of importing it itself takes 
1J years.

Shri Kashi Ram Gupta: That ean 
be the problem for the present indus­
try and the collaborators as well. 
There too the problem can arise.

Dr. S. Rohatgi: There the situa­
tion is slightly better, because they 
have already worked the process in 
their country. The plant can be fab­
ricated in a short time. The whole 
plant is imported and set up here.

Shri Kashi Ram Gupta: On the
last page you say the public sector 
undertakings should pay royalty or 
it should work on *no profit no loss 
basis’. Are you aware of the fact 
that public undertakings are limited 
companies and when Government 
floats a limited company, naturally 
it is the first task to get a dividend. 
Therefore, the second suggestion be­
comes invalid.

Dr. S. Rohatgi: Actually I do not 
know whether ther? ia any special 
clause of that nature in the publie 
sector ^undertaking's Articles of As­
sociation, but I feel it is open to any 
commercial concern to manufacture 
and sell any product, at ‘no profit 
no loss’ basis. There is no restriction 
on them that they must sell only on 
profit.

Shri Kashi Ram Gupta: The ques­
tion is that the Government policy is • 
that a public sector company must 
also be competitive with the private 
sector companies.

* Mr. Chairman: It is a matter for 
us to decide.

.Shri Kashi Ram Gupta: Sir, we
cannot deviate from it in certain 
cases and,, therefore, I have put this 
question to him. He has put a thing 
and I want to explain the practical 
difficulties of it.

Mr. Chairman: It is a matter of 
law.

Dr. S. Rohatgi: Then it is quite
clear that the first suggestion that 
has been made can be applied.

Controller General Patents: In the
matter of chemical intermediates, 
you have said that it covers simple 
chemical substances, acids, alkalies, 
alcohols etc. I am afraid, this is not 
the correct intention of the Bill, nor 
is it the connotation which the word 
intermediates Or chemical intermedi­
ates means to any pharmaceutical or 
other investigator. So' you still feel 
there is any difficulty in the. use of 
the word intermediates as provided in 
the Bill? Supposing it is clarified-----

Mr. Chairman: lwake it clear.

Controller General Patents: Sir, it 
never means that. Further, to the 
extent to which they may be used, 
they are used as intermediate for the 
preparation. Obviously it is hot our
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intention to include, for instance, as 
apprehended, Sulphuric acid or other 
basic chemicals, used at some stage 
or other for the production of medici­
nal substance. It is quite obvious. I 
should like to know whether you still 
feel-----

Dr. S. Rohatgi: I would like to 
state that I entirely agree with the 
Hon’ble member when he stated that 

‘the common connotation of chemical 
intermediates does not include sul­
phuric acid, but what we were wor­
rying about was the legal interpre­
tation as it stands here. And we felt 
that any item that might be used in 
the synthesis of a compound could 
be brought within the purview of 
this particular clause. So we thought 
that it might be desirable to obviate 
any difficulties that might come in 
the future by making the definition 
slightly clearer.

Controller General Patents: You
have suggested that in view of the 
gradually increasing degree of spe­
cialisation, it is next to impossible 
for any Government or any kind of 
office having any kind of staff on its 
rolls to give the necessary attention 
and have any knowledgable attention 
to be brought to bear upon any speci­
fication as to the novelty or otherwise 
of it  You have suggested consulta­
tion with some experts, of whom we 
have quite a number in the country. 
But are you aware that the statute 
provides that as and when such ap­
plications are received or presented, 
in the Patent Office, they have to be 
kept secret. That is the first statu­
tory requirement and they have to 
be kept secret till they are accepted 
or acceptance is made known through 
advertisement in the Gazette. Now, 
therefore, there is a certain amount 
of difficulty in the Controller refer­
ring these secret materials which are 
to be kept confidential to an expert 
in any University or any national 
laboratory. That is one aspect. Se­
condly, it often happens in this field

of industry, most of the inventors in 
the private sector might be follow­
ing up closely on the same lines as 
those in the other sectors. I mean 
it is a competitive affairs, he who 
reaches the target earlier wins the 
race. Like that in a competitive
situation, we may be having an ex­
pert in one of the national laborato­
ries or Government undertakings, but 
an individual by his own effort may 
have made an invention. That inven­
tion has to be directly referred to a 
private expert, who, in order to be 
deemed to be an expert, must have 
been doinf some research in the con­
cerned field. That is a little difficulty 
in that. This has to be, of course, 
examined. Are there any coun­
tries in the world where at this 
stage at which we are now con­
sidering patent applications the
specifications are permitted to be 
referred to any other person outside 
the Government employ or Patent 
Office? The Statutes generally do not 
provide that. I wish to make it clear 
that there is an exception. Lately, on 
account of the very heavy backlogs in 
the matter of patent applications 
which are being filed and which no 
Patent Office has been able to deal 
with sufficiently quickly, they have 
had to resort to a measure of allied 
nature. In the Scandanavian coun­
tries, ___  Ini the Scandanavian
countries—(particularly I remember 
in Sweden— they refer patent appli­
cations for the purpose of examination 
of the technical content only to any 
expert who may ibe available or 
who may be willing. There is no list 
of their names. It is left for the 
Commissioner of Patents to refer 
them to anybody or rather it is the 
other way. Strict confidence is, of 
course, required. Is that the kind of 
thing you would like to *have?

Dr. S. Rohtagi: Even in our field of 
research in which either of us is eng­
aged we find that it takes quite a 
few hours daily to go through the 
scicntific literature that is published



m
in different parts of the world. I 
cannot imagine that an exper: in
the Patent Office could keep track 
of the volumes and volumes of 
scientific literature that is coming 
from different parts of *he world. 
Now the point which you have rais­
ed is very valid that in case it con­
flicts with the secrecy which has to 
be given to the patent application, to 
that extent it is correct. On the other 
hand, if any other outside expert has 
to be consulted it could be possible 
to obtain a vow of secrecy from him 
or some such arrangement could be 
made. If, however, this is Hot possible 
there would be another way and 
that would (be that after the publi­
cation of the patent and before the 
acceptance there is a time-lag, and 
during that time-lag he could be 
consulted. ,

Dr. A. Joga Rao: That Is not cor­
rect. So then it becomes anybody’s 
problem. Nobody can claim infalli­
bility iji the matter of theory.

‘ (The witnesses then withdrew).

II. Federation of Indian Chamber of 
Commerce and Industry* New Delhi.
Spokesmen:

(1) Shri Ramanbhai B. Amin—  
President

(2) Shri L. S. Davar.
(3) Shri C. H. Desai.
(4) Shri N. Krishnamurthy.

(The witnesses were called in and 
they took their seats)

Mr. Chairman: The evidence that 
you give is public. It will be print­
ed and distributed to our members* 
and will also be laid on the Table of 
the Houses of Parliament. Even if 
you want any particular portion to 
be treated as confidential, it will be 
printed and distributed to our mem­
bers and will also be laid on the 
Taible of the Houses of Parliament. 
We have received your memoran- 
dam. If you want to stress any parti­
cular point or make a new point, 
you may kindly do so. Afterwards, 
our members will put questions.

Shri Ramanbhai B. Amin: At the
outset, we thank you for giving us 
this opportunity of saying a few 
words before this committee.

The first point that we want t* 
make is about the confirmation of 
patents. If we have some sort of 
confirmation of patents in the pre­
sent Bill, it will help considerably.

The 3ec6nd point that I wanted te 
make was about the time for grant­
ing patents. In the present Bill there 
is no provision for this. After the 
complete specifications are filed, the 
examination might take an unlimited 
period and thereafter also by the time 
a patent, is sealed it may be many 
months* as there is no time-limit, We 
feel that there should be a time limit 
so that one is assured of his patent in 
a certain period. We suggest that 
from the filing of complete specifica­
tions to the sealing of the patent, the 
time should be thirty months.

The time limit for the Examiner 
should be one year. Within a year he 
should examine the patent and then 
we should have the Anal patent in a 
certain specified period.

'Further there should be provisiot 
for an Appeal to the High Court, in 
the relevant provisions of the whole 
Bill. In certain Sections it is provid­
ed but in quite a number of others it 
is not provided. We think it should 
be appealable to the courts to get pro­
per justice.

Mr. Chairman: The experience is
that the courts take a long time. Some 
cases have been pending already for 
a very long time. Would you be satis­
fied with an Appeal Tribunal as it is 
in England? *

Shri Ramanbhai B. Amin: Yes, Sir. 
If we have a Tribunal the period for 
the decision should also be specified.

Mr. Chairman: We cannot specify
the period as it is not alloved consti­
tutionally.
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Shri Ramanbhai B. Amin: Somfe 
guidelines should be there.

Mr. Chairman: Yes that is possible.

Shri Ramanbhai B. Amin: How the
Tribunal is going to operate? Will 
that Tribunal be moving about in the 
country?

Mr. Chairman: We may provide that 
it may periodically visit important in­
dustrial centres. It will be Special 
Court for patents. Will that be ac­
ceptable to you. We have got the 
single judge tribunal in England.

Shri Ramanbhai B. Amin: In that 
Tribunal there should not be any peo­
ple from the Patent Office.

Mr. Chairman: They will not be 
there.

Shri Ramanbhai B. Amin: Then in 
Clause 48*we were suggesting that 
when the Government wants to import 
some of the patented products from 
outside they must first give the chance 
to the local industry. .

Mr. Chairman: You want the Gov­
ernment to give a notice first to the 
patentee.

Shri Ramanbhai B. Amin: We must 
look to, the circumstances which may 
be prevailing at that time because it 
may be that for some of the interme­
diates that go into the production of 
this particular item the cost may be 
higher within the country and there 
may be a lot of idle capacity in the 
country— I am talking from the angle 
of foreign exchange difficulty which 
we are likely to suffer. So some such 
sort of provision will be helpful if it 
is provided in clause 48.

Ministry Official: Even normally
Government will not allow imports if 
something can be done within the 
country.

Shri P. K. Kumaran: Suppose a
medicine is not available within the 
country or they charge high prices. 
Should the Government not import?

Shri Ramanbhai B. Amin: That is
why I say Government should give a 
notice as regards the price and capa­
city.

In our present Bill we have provided 
that information about novelty outside 
the country should be provided. 
Novelty outside the country is ex­
tremely difficult for a patentee to 
prove. It is very cumbersome and 
takes a lot of time. If we limit our­
selves to what is available within the 
country, whatever knowledge is avail­
able in the . country, and on that basis 
the patents are granted it will facilitate 
us a lot and things will move fast.

The terms of the patents we have 
given should be from the date of seal­
ing— I think that is what the Act pro­
vides— and there is differentiation bet­
ween drug and other patents. I think 
there is hardly any justification to 
hvae that differentiation. If possible, 
it should be the same.

Mr. Chairman: Do you know except 
Amercia every other country has made 
this differentiation?

Shri Ramanbhai B. Amin: If it is
necessary there should be some provi­
sion for extension if there is hardship. 
Further for patents which are al­
ready granted their terms should not 
be disturbed.

Mr. Chairman: You do not want to 
have a retrospective effect.

Shri Ramanbhai B. Amin: Yes, Sir.

In our ‘Licence of Right’ provision
* we have mixed up the drugs and food 
‘ patents along with the chemicals and 
the optical glass and other patents. 
I accept that licence of right is neces­
sary for drugs and food products, but 
why mix up the others with these? It 
would also be better if we can provide 
in the Bill a specific period within 
which Clause 88 can be made appli­
cable, so that within a year’s period or 
so the final judgment should come, so 
that it is not unnecessarily prolonged 
or lengthened.
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In the case of compulsory licence, a 
period of three years is given for 
monopoly use to the patentee. Simi­
larly, there is justification in the case 
of drug and food patents also to give 
the patentee a three year period after 
which only a licence of right should 
be given to others, rather than having 
it from the date of sealing.

Mr. Chairman: Then there is no
difference between the two.

Shri Ramanbhai B. Amin: The pro­
cedure for compulsory licence is laid 
down in the Bill itself, and it might 
take even five years, while the licence 
•f right is automatic. .

Shri L. S. Davar: If a product claim 
is allowed, which is limited to the pro­
cess, in the case of an infringement, 
the onus of proving that the product 
has not been manufactured by the 
patented process should shift from the 
plaintiff to tjie defendant as is the case 
in Germany and Holland.

Dr. C. B. Singh: What have you to 
say on Clause 48 where Government 
want to use a patent for th£ir own use?

Shri Ramanbhai B. Amin: If a plant 
is to be put up by Government, which 
includes public sector undertakings, 
C.S.I.E. etc., why should they use the 
knowhow developed by a patentee 
without paying any royalty?

Dr. C. B. Singh: About royalty what 
have you to say?

Shri Ramanbhai B. Amin: You have 
put a limit of 4 per cent. It would be 
better if we have no limit, because 4 
per cent is very little in this sense that 
out of that tax will go and hardly 2 
per cent will be available to the per­
son who takes out the patent. The 
normal custom is to go up to 10 per 
«ent. If you are going to have a 
royalty, it has to be a little higher. 
Again, if,you put a higher figure, 
everybody will try for the higher 
figure. So, it should be left to .nego­
tiations between the parties.

Dr. C. B. Singh: The complaint has 
been made that hardly any research 
has been made in this country. Do you
agree to this general proposition that 
research has lagged behind in this 
country?

Shri Ramanbhai B. Amin: No, be­
cause if you study some of our phar­
maceutical industries on the western 

'side, you will find that there has been 
quite a lot of research done.

Dr. C. B. Singh: You restrict your 
remarks to pharmaceuticals. The 
Gujaratis persons from Ahmedabad 
themselves have said that hardly'any­
thing has been done. They have told 
us so here.

Shri Ramanbhai B. Amin: I can tell
you from my first-hand experience, 
because I am heading a pharmaceuti­
cal company and we are continuously 
doing research. We are also expand­
ing continuously our research facilities.

Dr. C. B. Singh: How much money 
you are spending in the firm?*

Shri Ramanbhai B. Amin.- I cannot 
tell you off-hand.

Dr. Q  B. Singh: You may give us a 
rough figure.

Shri Ramanbhai B. Amin: I can send
you the information. But I think the 
proportion is between two and two and 
a half per, cent on our sales value. It 
may be about Rs. 14 lakhs to Rs. 15 
lakhs per annum.

Dr. C. B. Singh: You have not been 
able to produce any patented drugs.

Shri Ramanbhai B. Amin: We have 
taken out several patents, and we are 
developing our patents; we are hold­
ing about 13 to 14 patents in Alembic, 
Boaroda. *

Dr. C. B. Singh: To increase the 
quantum of research you said you are 
spending two to three per cent.

Shri Ramanbhai B. Amin: We would 
like to go up to five per cent i * the



profit margin permits us and if we get 
talented people to head the various 
research departments that we are 
developing.

Dr. C. B. Singh: The complaint has 
been made that the drug industry is
making huge profits.

i
Shri Ramanbhai B. Amin: That is 

not quite correct, considering the whole 
spectrum of the industry.

Dr. C. B. Singh: I would be very 
happy if you can prove that it is 
wrong.

Shri Ramanbhai B. Amin: The drug 
industry in the last year has been 
squeezed quite a lot in the sense that 
the prices have been pegged in 1962 
and since then the cost of almost (every 
thing has gone up, right from labour, 
raw materials, packing materials, etc., 
and still the drug prices are the same. 
As a matter of fact, what is happening 
now is in some of the drug items, the 
manufacturers have to stop manufac­
turing because they cannot continue to 
lose, I think that the general feeling 
that there is huge profit being made 
is not right. It may be so in a very 
few items.. m

Dr. C. B. Singh: I agree with you 
that there are two or three firms like 
that. Is that the general condition in 
other pharmaceutical firms, excluding 
Alembic and CIBA?

Shri Ramanbhai B. Amin: Other 
firms have started developing their 
research departments and they are ex­
panding. Sarabhai Chemicals is doing 
so. Many other firms have started re­
search departments and are expanding 
them. It is a gradual process.

Dr. C. B. Singh: Our feeling is that 
this is proceeding very slowly. We 
know they have started such depart­
ments. We have seen most of them, 
but the progress is very slow. Can you 
suggest anything by which you can 
increase the tempo, because new drugs 
can be found only by greater ampunt 
of *money being invested and spent, so

that better research is done and more 
and more new drugs are found?

Shri Ramanbhai B. Amin: One of
the things is to give protection when 
you find out a novelty.

Dr. C. B. Singh: That is quite right. 
Any other suggestion?

Shri Ramanbhai B. Amin: I think it 
is rather difficult to show any specific 
way to go about it excepting that wa 
have to create a climate not only in 
the drug industry but in all industriei 
because the present conditions de 
demand such a thing.

Dr. C. B. Singh: How will you want 
us to create a climate? You are in 
this profession and we would like you 
to tell us something about it.

Shri Ramanbhai B. Amin: There may 
be some special tax relief; as Shri 
Manubhai Shah said at one of the 
meetings of the Board of Trade, for 
those who are willing to develop re­
search some grant-in-aid may be given.

Dr. C. B. Singh: There is already an 
income-tax rebate on research.

Shri Ramanbhai B. Amin: I know.
If these measures are not enough, we 
have to go about it in newer ways. 
Grant-in-aid may help those who are 
doing research already, rather than 
those who are not doing research now. 
Some method can be worked out. I 
think we should create a general cli­
mate that only through research we 
will be able to reduce our cost of pro­
duction, and on the part of the Fe­
deration, we are trying to discuss it 
continuously in our committees and 
come out with circulars advising our 
people in that direction.

Dr. C. B. Singh: You represent a 
very important body. Something com­
ing from you has got a great meaning. 
You have mentioned tax rebate. You 
want to create a climate, which is a 
vague term. The climate today may 
be good and tomorrow it may becomt 
worse. I should like you to say some­
thing more.
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|0r. OhaJrjnan: Could you dispjplinfc 
yQW mcwSpri to spend a certain per­
centage of their prpftt on research?

Shri Ramanbhai B. Amin: The Fe­
deration is a voluntary body. There is 
no question of discipline like that. But

S can, by discussion amongst our- 
ves, point out the benefits which 

will accrue out of the new research 
which will go to reduce the cost and 
improve the products and prevent the 
drain on the economy. That is being 
done.

Hr, Chairman; Have you taken any 
sfcps in that direction?

Shri Ramanbhai B. Amin: We would 
very much like to have the suggestions 
frpm you. We are trying to do on our 
own; and we are not only quite alive 
to the problem but are also trying to 
do it in our own way.

Shri Bade: I am shocked to hear the 
witness saying that the action should 
not be retrospective. That is against 
t^e spirit of the Bill itself. Does the 
witness want that the foreign phar­
maceutical firms should continue to 
exploit India as they have been doing 
all through these years?

Shri Ramanbhai B. Amin: I am quite 
dear in my mind because I am head­
ing a pharmaceutical company myself. 
I kj*ow all the difficulties that we are 
having because of foreign patents, but 
*t the same time I would like to res­
pect the capital or the cumulative 
knowledge which they have acquired 
by spending money, and that is why I 
am pressing for it.

Again, as 1 told you, we would like 
to have licence of right, so that we can 
definitely exploit them. We would not 
like them to continue to exploit us in 
thg sense of not allowing us the entire 
field. But if they develop the 
knowledge, we should respect It and 
pay for it. The licence of right pro­
vision will definitely make us use the 
nejw inventions that they have deve­
loped by jpaying reasonable amounts 
of royalty. It is not that .we vtfll be 
debarred from using them.
«W(B) L S -4*. I

Shri Bade: When you say that the 
Bill should not be retrospective that 
means that we should keep the period 
of patents as it is running for the last 
few years.

5hrj Ramanbhai B. Amin: Retro­
spective effect is something not desir­
able. If having granted something, we 
wpuld have the right to withdraw* 
from the equitable point of view, is 
it a desirable thing?

Shri Bade: Is it equitable that they 
should gp on exploiting us more at 
the cost of the poor people?

Shri Ramanbhai B. Amin: That is
not the intention. The licence of ight 
provision will take care of that. They 
cannot continue to exploit us.

Shri Bade: In what way do you
^rant it to be retrospective?

Shri Ramanbhai B. Amin: It is only 
a b o u t  the time-limit, not about other 
things. Once having granted 16 years, 
we do not want it to be brought down 
to 14 years.

Shri Bade: Regarding clause 48,
you say that we should first give a 
chance to the producers in the country 
first and only if they refuse, Govern­
ment should import it?

Shri Ramanbhai B. Amin: If there 
is manufacturing capacity within the 
country, that should be fully exploited 
before we fritter away our foreign 
exchange in importing them.

Shri Bade: Clause 48(d) refer?* to “a 
machine or innovation”.

Shri Ramanbhai B. Amin; If that 
machine is manufactured within the 
country, Government should try to 
procure it locally before they import 
it.

Shri Bade: Instead of the Govern­
ment taking the whole thing 
and abrogating the patent, if the

i
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Government gives some; reward, have 
you any objection?

Shri Ramanbhai B. Amin: If the
Government is willing to give some 
compensation, that is all right. But 
local capacity should be first fully uti­
lised..

Shri Bade: Till now all the wit­
nesses have come only to plead for the 
pharmaceutical industry. What is the 
effect of this Bill on other industries?

Mr. Chairman: We have published 
the notice in all the newspapers. They 
have not bothered to come. Why do 
you worry?

Shri B. K. Das: In clause 87 (a) (iii), 
you want chemical substances in­
cluding alloys, optical glass, etc. to 
be taken out of the purview of that 
particular clause and put under the 
clause providing for three years’ time? 
You have no objection to food remain­
ing there, but chemical substances 
should go out of the purview of that 
clause? .

Shri Ramanbhai B. Amin: In the
case of food and drugs, licence of right 
is going to be automatic. We want it 
should continue to be automatic, but 
there should be a grace period of 
three years. As in the case of other 
inventions, for alloys, etc. also . you 
can ask for a compu’sory licence 
under clause 86 by going through all 
those formalities. There is no need 
to mix up food and medicines and 
chemical substances like alloys. In 
the case of medicine and food, we 
understand on humanitarian grounds, 
exploitation should be reduced as 
much as . possible. But in case of other 
things, there should be a distinction.

Shri B. K. Das: At least chemical
substances should be put under the 
other section?

Shri Ramanbhai B, Amin: Yes.

Shri Kashi Ram Gupta: In the case 
of drugs, the Bi?l provides a period of 
ten years for a patent from the date

of completion of specifications. Do you 
agree with it or you want the period 
to be calculated from the date of  
sealing of the patent? , .

Shri Ramanbhai B. Amin: If K is
from the date of sealing for all other 
industries, it should be the same for 
the pharmaceutical, industry also.

Mr. Chairman: He wants the same 
provision for both.

Shri Kashi Ram Gupta: During the 
last few years, the country has been 
speedily having foreign collaborations 
in the pharmaceutical industry. In 
your opinion shou’d this continue at 
the same speed or it should be allowed 
only where our people cannot do the 
job?

Shri Ramanbhai B. Amin: There
are different Viewpoints on this in the 
Federation itself. By and large, Ihe 
feeling is we should try to develop our 
own know-how as speedily as possible. 
This idea should be uppermost when 
we have collaboration agreements. 
But in sophisticated industries where 
new things are coming up much faster, 
tiTl we catch up with them, we should 
have collaboration agreements.

Shri Kashi Ram Gupta: That is, in 
the pharmaceutical field, you want the 
collaboration to continue at the ~amfe 
speed as till now?

Shri Ramanbhai B. Amin: The *peed 
has already started tapering off, be­
cause we have started making many 
many new things ourselves. In the 
formulation technique, i.e. buying 
basic things and formulating them into 
a tablet or a capsule, our know-how 
is fairly we’ i developed and we may 
not need much collaboration in that 
field. In making basic things like 
vitamin B, vitamin C and the like, our 
research is still backward. We are try­
ing to fill the gap. Till the gap i* 
filled, it may be that we will have to 
have collaboration or at least exploi* 
tation of their patents and know-how.
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Shri Kashi Ram Gupta: So far as

basic research is concerned, the pre­
sent position is that either the Gov­
ernment institutes do it or institutes 
like CIBA do it. Our own pharma­
ceutical industries are not in a position 
to take up in right earnest this work. 
Do you have any suggestions about it? 
Do you think the present system has 
to continue for some years to come?

Shri Ramanbhai B. Amin: We all
have to make our best efforts to deve­
lop our own know-how. About the 
institutions I have no suggestion to 
make. I can only say that we are doing 
our utmost to bring about that aware­
ness and we try to assist in develop­
ing our own research.

Shri Kashi Ram Gupta: It is stated 
that to have initial research equipment 
a lot of money is required for basic 
research. If our pharmaceutical indus­
tries are not in a position to invest that 
much then only we can have help from 
the government institutes. Can you 
suggest something, lelse?

Shri Ramanbhai B. Amin: Except
giving some tax relief and grants-in- 
aid as far as the financing of it is con­
cerned, the rest of it is a real'endeav­
our on the part of the manufacturer, 
because it needs af combination of 
medical people, synthetic scientists, 
pharmacologists and so on. It needs a 
lot of spade work.

Shri Kashi Ram Gupta: There need 
be some sort of subsidisation?

• Shri Ramanbhai B. Amin: If we can
do that, it will improve matter*.

Shri Ri Ramanthan Chettiar: You
have stated that the royalty should be 
4 per cent of the ex-factory sale 
price in bulk. Will you kindly eluci­
date that? ‘

Mr. Chairman: He has said that it 
has to be left to the parties concern­
ed.

Shri Bade: In Japan, one of the
witnesses said, foreign collaborators,

foreign industrialists or foreign phar­
maceutical manufacturers will not ba 
allowed to import the products but
they have to manufacture the pro­
ducts in Japan itself. In the same 
way, if we make a provision here that 
the foreign companies will not be 
allowed to import and they must start 
their factories here, will it not bene­
fit our country?

Shri Ramanbhai B. Amin: To the
extent we can make it here it will
certainly help our country. But I do 
not know how it can be done. It has 
to 'be a willing participation, where 
more and more’people are tempted to 
make the products here rather than 
import them. The provision regarding 
licensing of right will definitely go a 
long way to help them make it here.

Shri K. V. Venkatachalam: Shri
Amin, you represent the premier in­
dustrial organisation in this country. I 
would like to know your Federation’s 
views on this point. It has been re­
presented to us that the net effect of 
this Bill will be to retard the develop­
ment of industry in this country. I 
want your answer from two points of 
view: whether this assessment ia
correct from the point of view of our
own internal growth or internal re­
sources and, secondly, from the point 
of view* of foreign know-how *coming 
into this country?

Shri Ramanbhai B. Amin: It is a
very difficult question, but personally 
I think that the suggestions we have 
given to you, if incorporated in the 
Bill, will improve matters and then 
this Bill in no way will be causing 
amy hardship. The suggestions we 
have given should be considered and 
incorporated, and then it will go a 
long way to help in the development 
and growth of the country and il will 
not have any retarding effect.

Mr. Chairman: It has been repre­
sented that if this Bill is passed it will 
scare away foreign investment. What 
is your view?
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Shri feaittttbtiai B. Alain: If this
$111 is parsed with the amendment* 
Hint we h&Vfc suggested, I do i.ot think 
foreign capital is going to be qcared 
awfcy.

Mr. Chairman: Thank you very
much, Shri Amin, for coming here 
along With your colleagues and help­
ing this Committee in considering this 
Bill. #

(The witnesses then withdrew)

m. Shri V. B. Chipalkatti, Director,
Shri Bam Institute for Intfwtrtal
Research, M U .

(The witness was called in and he took 
his seat)

Mr. Chairman: The evidence that
you give, Mr. Chipalkatti, is liable to 
be printed and published. It will be 
distributed to all our members and 
laid on the Table of the House. Even 
if you want any portion of it to be 
treated as confidential, it will be 
printed and distributed to our mem­
bers and Members of Parliament.,

We have received your memoran­
dum. It has been circulated to all 
members. If you want to elaborate 
any point or make out any new points 
you may kindly do so. Afterwards 
members of the Committee will put 
their questions.

Shri V. B. Chipalkatti: In my me­
morandum, Sir, r have touched on the 
question of product versus process 
patent, the question of time limit, 
compulsory licensing, licence of right 
and I have made some general com­
ments also. On the specific questions 
regarding product versus process 
patent and other items I will reply 
in the end if any questions are put to 
me. 6ut there are some generaj com­
ments which I consider very impor- 
ant.

On page 4 of my memorandum I 
have stated:

“The total experience available
in India on all aspects of patents

could be considered inadequate 
that the approach to the Patent 
System at the moment appears 
more politically biased tiuu1 tech­
nically biased. It is suggested 
that Sub-Committees of represen­
tatives of Patent Attorneys, Patent 
Examiners and Experts and Spe­
cialists with adequate experience 
in patenting and in the utilisa­
tion of patents, are formed with 
a view to make a report on the 
existing status of technical know­
ledge as applied to the present 
system If this is not done, there 
is a great danger that the present 
confusion in Patents would get 
further confounded."

What I mean to say here is that it is 
not the existence of a law that ensures 
correct national interest being safe­
guarded. If technically the country 
as well as those who take patents and 
those who utilize patents do not have 
necessary experience and skill, many 
times foreign patentees who have this 
experience and skill can manage to 
take patents and work them in such 
a manner that it is virtually impos­
sible for local people to take advant­
age of the law.

I might refer here to the existence 
of a compulsory licensing clause in 
the present Bill. I believe that even 
this system of compulsory liceace is 
not properly utilized. So I say:

“Far greater stress to make the 
compulsory licensing system more 
effective is called fgr. Unless 
greater ex*>erience is gained in * 
this field, no far-reaching changes , 
in the present Patent Law seem 
to be called for. •

Since 95 per cent of the paten­
tees are foreigners, and since a 
majority of these patents are not 
utilised in India, it is obvious that 
the Indian Patent System merely 
acts more or less as a clearing 
House of a new patent literature.
It would be far more useful to 
make ail expert review of the uti­
lisation aspects of the patents and
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ritmcentrate on remedial mea­
sures.”

rather than concentrate on the legal 
aspects, at this stage of development.

The system of patent examination 
in India should be made more com­
petent for this purpose. There should 
be efficient and competent staff in the 
Office of the Controller of Patents to 
ensure that third-ratef patents, having 
no genuine inventive merit, are not 
granted.

Shri Bade: You have stated that
this is more a political than a tech­
nical measure. According to juris­
prudence, all contingencies cannot be 
covered by a law. The law tries to 
plug all loopholes. From 1911 on­
wards the foreigners had the advant­
age of squeezing and mulcting the 
poor people of India in the matter of 
drugs by creating a monopoly. Do 
you not think that the foreign indus­
trialists and pharmaceutical firms will 
be annoyed and disturbed that such 
a Bill is being passed?

£hri V. B. Chipalkatti: I think it
is quite in order that they should be 
annoyed. But I do not know how we 
help ourselves by * merely annoying 
them.
♦  ' .

Shri Bade: Suppose we make all
patents regarding drugs and food 
automatic licences, will it not be 
beneficial to us?

"Shri V. B. Chipalkatti: May I cite
an example here, trying to make clear 
the point r made? For the last ten 
years we have taken about 120 to 130 
patents in our research organisation 
end about two years ago I was myself 
conducting some research work on 
making wash-and-wear fabrics. I 
thought it was a genuinely new in­
vention for which I should try to get 
patent protection. But by the time I 
hiA made an application and have 
Jprqppred a specification for an appli- 
oatfr*, I  feund that a Ann in UJC

bad already put yp V  application in 
the Patent Office, covering the sub­
ject matter of what I was trying to 
do. Then I thought, let me make use 
of the compulsory licensing system so 
that if our industries are interested, 
they could* use my work, which would 
not need any foreign collaboration or 
foreign technical know-how. But, to 
my great surprise, I found that our 
industry itself, even if the patent was 
thrown open to the whole country, 
was not in a position to utilize the 
patented know-how for the benefit of 
the nation. Therefore, such things 
are involved, when we talk of Whe­
ther a law is right or a law is wrong. 
I wish to make it plain that I do not 
consider myself to be an expert in 
deciding what should be the legisla­
tive aspect of the patent law. I do 
not think people like me should in­
terfere in these matters but when we 
are given a chance to say something, 
all I wish to point out with great 
stress is the need for having exper­
tise and knowledge about what is in­
volved in a certain patent and utili­
sation of a patent is not as easy as it 
looks on paper. That is the point I 
would like to make.

Shri Bade: You have suggested in
your memorandum tha: patents for 
drugs and medicines should be abro­
gated.

Shri V. B. Chipalkatti: No, Sir. I
have siated here that if the law de­
cides that product patents in medi­
cine may not be granted, there will 
be some harm caujed to the flow of 
knowledge in o the country. If the 
foreign firms know that their patents 
will not be granted, they will not 
make an applicition. If they do not 
make an application, that knowledge 
remains out of bounds for* Indian 
workers. To that extend I would 
urge that all patent literature should 
be taken a<? a disclosure for the bene­
fit of the nation and after a patent is 
given, if the compulsory licensing 
system i3 properly invoked, I see n o  
reason why India cannot prevent 
p m  o f  the h am  that is be in g  done.
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Shrf Bade: On page 2 of your me­
morandum it is stated:

“ . . . instead of excluding all 
pharmaceutical and food products 
from patentability, the Govern­
ment may insist on compulsory 
licences in all nationally important 

\ cases.”

It implies that you are not in favour 
of compulsory licences for all drugs 
and medicines but only in those cases 
where Government thinks proper.

Shri V* B. Chipalkatti: Yes, I hold 
that view because I feel that in an­
other ten years’ time the Indian re­
searcher will come into the field when 
this  ̂ law will work against his inter­
est, and I certainly db not want that 
there should be any patent law which 
will not give any incentive to the in­
dividual researcher who is working 
for the benefit of the nation. The 
same thing will hold true of Indian 
firms who are employing researchers 
in their organisations. So, if it is 
made a general law irrespective of 
national interest,4 then all the incen­
tive to the research workers will be 
taken away.

Shri Bade: In the USSR the ori-. 
ginal inventor is given a certificate 
called the authority certificate. The 
Government takes his invention and 
sells it to other companies. Are you 
in favour of such a system?

*
Shri V. B. Chipalkatti: I am afraid 

I  do not have a definite view on that. 
If the Government is more efficient 
than the individual, I think this sys­
tem is alright. But if the individual 
happens to be more efficient than the 
Government, thirf system will be de­
trimental.

Shri Bade: The Government is 
made of individuals. It is not sepa­
rate from individuals. Anyhow, on 
page 3 of your memorandum you have 
stated:

'In  spite of the fact that this 
, system of compulsory licensing 

has been in existence for quite a

long time, it seems that the ad­
vantages of the clause have not 
been properly utilised for the good 
of the nation.”

Who have not utilized it?

Shri V. B. Chipalkatti: The Indian 
entrepreneurs, scientists and techno­
logists, who flre involved in making 
this compulsory licence system a suc­
cess, do not even approach the Gov­
ernment asking for a compulsory 
licence because the total condition of 
our industry and the total level of 
technical knowledge and skill that 
ought to "be there to appreciate the 
contents of a patent is absent here.

Shri Bade: According to you, this 
Bill should be more stringent and we 
should have more restrictions on the 

f foreigners. They must start the in­
dustry here and not impbrt medicines 
etc., from outside.

Shri V. B. Chipalkatti: Yes I
think, it would be very very nice if 
the Government of India or the 
patent law could do something to see 
that the foreigner starts manufactur­
ing the product in India. But 
this may be a question of eco­
nomics— of consumption and of 
investment.

Mr. Chairman: Of foreign, policy
also.

Shri B. K. Das: Just now you were 
pointing out that we should take care 
that our Patent law does not go 
against our own industry and scien­
tists. Which particular provision did 
you have in your mind?

Shri V. B. Chipalkatti: Suppose,
we have a patent law in which every 
patent .that is issued has a licence of 
right stamp on it from the very be­
ginning. Naturally, what will hap­
pen is that the confidence of the 
young and, perhaps in many cases, 
inexperienced inventor will be shaken 
by the past history. If the past his­
tory points out that even after you do 
a lot of good work you do not get 
any incentive or return from that, the
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young man will not be interested in 
putting his best effort. So, I hold 
that the patent law is genuinely for 
the interest of the society as a whole 
because the knowledge that comes 
out in written form in the patent 
is a very vital piece of litera­
ture. Anything which helps the pub­
lication of such knowledge in a very 
free manner, whether the patent is 
utilised or not, in my opinion is very 
healthy.

Shri B. K. Das: I am quite puzzled 
by your comment on clause 45 (page 
3). You say there that since 95 per 
cent or more of the patents belong to 
foreign patentees, this clause is con­
sidered healthy.

Shrf V. B. Chipalkatti: I believe, 
I did not follow it very well when 
I wrote this. Since then I have been 
thinking about it and today I wish 
to take the opportunity of adding one 
or two sentences which are needed to 
be added to this. I am very'sorry for 
this. I . may explain what I 
wish to say here. At the 
moment a large number of pat­
ents are held by foreigners. There­
fore, if we introduce this clause of 
licence of right, it would mean that 
the Indian researcher is not affected. 
In fact, supposing, the same thing was 
going to be done after ten years when 
I expect more and more genuine 
Indian patents would come into the 
field, the' Ihdian researcher is going 
to be affected from the point of view 
of incentives. So, though the clause 
appears to be healthy at the present 
moment, in the long run it may not 
be. This is what I wanted to say 
here. .

Shri B. K. Das: You have gone
through the Bill as it is before us. 
You have seen that we have placed 
food and medicines on a separate basis 
so that there may be improvement 
and research in them and cheap medi­
cines may be available to the people. 
Do you not think that it ought to be 
done?

Shri V. B. Chipalkatti: Quite frank­
ly, passing of a law will not. do this. 
tTsing the existing patent law more

efficiently in my opinion will be far 
more important than making any 
changes in the law. So, with the 
compulsory licence system, if the 
existing Act is made more efficient 
and effective, it will be quite all 
right.

Mr. Chairman: Except for the
USA, ail other countries have made 
this distinction in respect of articles 
of food, drugs and medicines.

Shri V. B. Chipalkatti: There may
be some differences in the manner in 
which they have done it.

Mr. Chairman: They have pres­
cribed a lesser period. Some coun­
tries have even adopted that there 
should be no patents of drugs and 
medicines. *

Shri V. B. Chipalkatti: I am sorry, 
I do not know that.

Shri Kashi Ram Gnpta: It is made 
out that basic research requires a 
huge amount of money to be spent.

Shri V. B. Chipalkatti: It depends \ on 
what basic research we are thinking 
of. The money is required not for 
making an invention but for testing 
it. Unless a new drug is tested very 
scientifically and very properly its 
utilisation is almost impossible. Some 
of these foreign firms which do the 
testing not only in their own coun­
tries but also in other countries are, 
in my opinion, doing a very useful 
service— to India also— when they 
spend a lot of money in testing their 
new drug.> I do not think at the 
present stage we are well organised 
for doing this large-scale testing which 
is very costly.

Shri Kashi Ram Gnpta: So, re­
search is not expensive but testing 
is expensive.

Shri V. B. Chipalkatti: Yes.
Shri Kashi Aam Gnpta: Can you

make out the difference in the allo­
cation between the two?

Shri V. B. Chipalkatti: I am not
an expert on pharmaceuticals but In



my own field oi textile chemistry 
and chemicals, we have made some 
calculations of the mpney spent right 
from the day you start research io 
the day the research becomes com­
mercially utilisable and my estimate 
is that for every rupee that we spent 
to  research, Rs. 10 to Rb. SO are re­
quired for making that research 
commercially feasible. The research 
organisation's job normally stops 
after spending the first rupee and 
probably adding eight annas or 
another rupee to transfer conviction 
and confidence to the people Who 
are going to utilise it  The re­
searcher himself is incompetent and 
incapable of utilising his own work. 
There are instances in history Where 
a particular research has been used 
after the man is dead and gone 
after 100 years. So, the utilisation 
aspect of any research work is a far 
more complicated thing than the in­
vention aspect.

Shri Kashi Ram Gtapta: That
Rs. 10 to Rs. 30 include cost of 
machinery and everything.

Shri V. B. Chipalkatti: No; this
does not include any cost of the pla*t 
or land dr the investment required 
for running a factory. Thig includes 
only the intermediate stages. For 
example, you have to test the effi­
cacy of the process or the cost esti­
mates as they come from the labora­
tory process. Then, when you scale 
up a process, you find that some of 
the very basic, fundamental mathe­
matical formulae onjwhich these pro­
cesses are based need to be changed 
to suit the new environment. 
Then, you must test whether the 
production is commercially accept- 
ablj to the consumer. You must 

J also test whether the instrumenta­
tion and the flow of goods is reliable 
qualitatively and quantitatively. All 
this involves about three or four 
steps which we generally describe as 
laboratory development, pilot plant 
development and semi-comttietcial 
development etc.

jkiihl R*m Gupta: Thit tea \
requires apparatus 6hd all fhtfm 
things.

Sfcrl V. ft. etoptiltattt: That t t -
qtiirfes industrial apparatus and not 
te&fearch apparatus.

Shri Kashi Ram Gupta: In your 
Memorandum, you have made some 
comments on the working of the 
patent office. AH this leads one to 
conclude that you require something 
which may help the patent office In 
its forking. Is that the idea of hair­
ing expert committees?

Shri V. B. Chipalkatti: As a re­
searcher for the last 10 or 15 y*ars,
I have felt some need. For example, 
We take some patents in the United 
States. We have about half a doaen 
patents taken in the United States. 
The rigour with which the United 
States Patent Examiner will ask 
questions to us, the efficiency With 
*trhich he will point out to us the basis 
bf prior knowledge is much better 
and it is about hundred times more 
difficult to take a patent in the United 
States than it is in India. Out of M  
per cent cases we have found out 
that the Indian patent office is on a 
free-tome and free-go basis.

Shri Kashi Ram Gupta: You want
an expert committee-----

Shri V. B. Chipalkatti: They are 
not liberal. I do not claim it. They 
do not have the necessary experience 
behind them.

Shri Kashi Ram Gupta: My point is 
that your suggestion for an expert 
committee is to aid the present Patent 
Office in its proper functioning.

Shri V. B. Chipalkatti: Yes.

Shri Kashi Ram Gnpta: Vou have
mentioned that you have got in tiie 
last so many years 130 patents. May 
1 kno# whether they are mkihty for 
textiles and such other things dr 
ft*  t&fcnhttm&c&is?



feiirt V. B. (^AtKfttti: We have
patehts for  pharmaceuticals. Wfe
have patents for chemicals.

Stiri Kaahi Earn Gupta: You have 
said that there is difficulty in this 
country for the industry to utilise in 
thfc proper way the knowledge of 
taking patents and all these things'. Is 
your reference 10 some particular in­
dustry or is it general?

Start V. B Chipalkatti: I think it 
could be easily generalised. By md 
large, ours is a young nation. The 
history of industrialisation is hardly 
about 15 to 20 years old and I believe 
that the awareness that is required 
for improvement either in quality or 
in cost is generally absent partly due 
to our protected economy and partly' 
due to a lack of expertise in the coun­
try.

Sferi Kashi Ram Gupta: Even in
Industries like textile and sugar?

Shri V. B. Chipalkatti: Yes, Sir. In 
textiles, we shouid be the leader in 
thj world. But I do not think we 
are. We are only third or fourth in 
the list of texiilS manufacturers in 
the world.

Star! Kashi Ram Gupta: Are we
Wanting in money or are We wanting 
in something else?

Shri V. B. Chipalka'ti? It i? a ques­
tion of totality— we are wanting in 
good Government, we are wanting in 
good integrity amongst individuals 
and we are wanting in so many other 
things.

Shri Kashi Ram Gupta: What is
the main factor behind it?

Sbri V. B. Chipalkatti: I am afraid,
1 cannot give you one answer to this. 
But my total answer is a lack ol 
jftroper expertise in the country.

Dr. C. B. Singh: You have to your 
tiredit more than 100 patented pro­
teases and products in th* country 
'aunid outslae.

Shri V. il. Chipalkatti: Most of our 
products are only in India.

tor. C. fo. S in gh : A n y th in g  ou tside 
also? 

Shri V. B. Chipalkatti: No. We tried
in the past and there were enquiries 
from Israel, Australia etc. etc. but 
these did not materialise due to one 
reason or other.

Dr. C. B. Singh: Anyway, you tried 
in Ihdia and you have got more thaft 
100 patented products and processes.

Shri V. B. Chipalkatti: Yes. About 
60 per cent of them may be utilised.

Dr. C. B. Singh: That is a very good 
news. May I know what is the ex­
penditure spent on research in your 
research laboratories? If it is con­
fidential, I don’t want you to tell ua 
that.

Shri V. B. Chipalkatti: There is 
nothing confidential.

Dr. C. B. Singh: We are very much 
concerned with it. »

• Shri V. B. Chipalkatti: Our annual
budget is of the order of Rs. 20 lakhs* 
This is all earned through contract 
research. W e have no money of our 
own. Our Trust has limited income.

Dr. C. B. Singh: You mean certain 
industries offer you problems.

Shri V. B. Chipalkatti: Those who 
utilise our facilities offer problems 
and We solve them.

Dr. C. B. Sintrh: From your evidence, 
it seems that you are in favour of a 
strong patent protection. Is that 
correct?

feJirl V. B. Chipalkatti: Yes.

Dr. C. p. Singh: The reason ad­
vanced by you for a strong protection 
is that it will help the inventor.

8hri y . B. Chipalkatti: Yet.
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Dr. C. B. Singh: Our complaint has 

been that the patent law has gone 
against the country as far as the drug 
prices are concerned. Will you 
suggest something whereby, in spite 
of their being a strong protection, you 
can do something about the price 
control of these patented drugs?

Shri V. B. Chipalkatti: Again, I am 
speaking as a non-expert on drugs. 
The price of drugs or the price of any 
patented product for that matter de­
pends on many factors apart from the 
patent system 0r the patent law. In 
any case, in our day-to-day work, we 
are rtardly conscious .of the existence 
of a patent law when the price is 
fixed. That by having a patent law 
which is supposed to be better than 
Ihe existing one we will do something 
to the prices somehow does not con­
vince my mode of thinking.

Dr. C. B. Singh: You mean to say 
•that is not going to reduce the prices?

Shri V. B. Chipalkatti: There are 
many other factors apart from tjiis.

Dr. C. B. Singh: What do you 
suggest by which the prices will come 
-down? We are anxious to bring down 
the prices.

Shri V. B. Cnipalkatti: I am afraid 
1 am not at all an expert on pricing 
policy.

Dr. C. B. Singh: You mean to say 
that the pricing policy should be 
enough to bring down the prices?

Mr. Chairman: He is not an expert
on that.

Shri V. B. Chipalkatti: I have not 
enough knowledge 0n that.

Dr. C. B. Singh: Here, in the case 
of a dispute, an appeal has been 
allowed and the appeal goes to the 
Government. Are you in favour of 
the Government being the final autho­
r ity  on that?

Shri V. B. Chipalkatti: Yes. .

Shri D.JP. Karmarkar: If X under.
stood you aright, you want protection 
being given to the Indian scientist 
Would you rather prefer, as a practi­
cal policy, that in the case of such 
products like pharmaceuticals, food, 
etc., the Government may themselves 
take the power of issuing the com­
pulsory licence? Is that your idea?

Shri V. B. Chipalkatti: As a citizen 
of this country, having seen many 
things in our social structure, at the 
present moment I am chary of in­
creasing the powers of the Govern­
ment beyond the very minimum. I 
think 2  the Government does less 
work particularly in the industrial 
and production fields, the country 
will stand to benefit. From that point 
of view, taking from the inventor a 
certain patent and then Government 
giving some return for that, Govern­
ment has not only to give an incen­
tive to the inventor but also to justify 
that. It will be justified only if the 
invention comes into actual use. I 
believe, Government as an agency to 
do the second part, is not the proper, 
agency.

Shri D. P. Karmarkar: Ten years 
later, when our Indian research work­
ers will come into their own, their 
interest will be adversely affected. 
The national interest also will be 
affected by this reduced period of ten 
years in the case of pharmaceuticals 
and drugs.

s.:rl V. B. Chipalkatti: Reducing the 
period was not the point. The point 
was ‘licences of right* stamped on 
that.

As far as the reduced period is 
concerned, I hold the view that the 
lag between the date on which the 
patent is applied and the date on 
which it can be reasonably used in 
India is a minimum of 6 to 7 years 
and if you have only ten years as the 
period for which the patent will be 
in force, then the inventor gets really, 
only three effective year? or in some* 
cases only one or two effective yeaft.



I consider the present 16-year period 
as more reasonable to the present 
Indian scene.

Shri D. P. Karmarkar: Just a mo­
ment ago, Dr. Singh was asking 
about high prices. This Committee 
has found that, whenever a patent is 
in effect and when there is manufac­
ture, the prices of some imported 
medicines are inordinately put up 
very high. The only way in which 
that could be prevented from happen­
ing would be to establish some sort of 
a control. Would you suggest, in 
order to prevent such an abuse by 
the industry, having a sort of an ad­
visory machinery, on which naturally 
Parliament would be represented, 
Government would be represented 
and technical bodies and industries 
would be represented? Would you 
think that such a machinery to advise 
on prices would be beneficial?

Shri V, B. Chipalkatti: I did not
think about it before. But on the 
face of it, some kind of a machinery, 
by wftich the price system is fair, 
would be desirable. I really do not 
know if you will get the necessary 
information to see that the Com­
mittee works efficiently. Many times 
information may be suppressed or 
may not be given properly, but there 
seems to be some* need for action if 
the feeling is that the patent system 
causes this type of price rise. In ipy 
opinion, if the product is new, the 
firm or the individual who has taken 
a large amount of risk gets the maxi­
mum benefits in the first few years. 
If you see the position in other coun­
tries, the price always goes down and 
down as time goes on. Personally 7 
am not very much afraid of a very 

.heavy price being charged for some 
time. If the economy is productive 
enough, I think prices would take 
•are of themselves. Only in a . low 
productive economy, all this trouble 
arises.c

*' Shri A. T. Sarma: Is it a fact that 
-some foreign pharmaceutical firms are 
vTun by Indian technicians?

Shri V. B. Chipalkatti: Yes; I be­
lieve so.

Shri A. T. Sarma: Is it a fact that 
at present India is in possession of 
pharmaceutical technicians?

Shri V. B. Chipalkatti: We have a
fairly large number.

Shri A. T. Sarma: Would they be 
benefited if the Bill is passed?

Shri V. B. Chipalkatti: No. We do
not have many researches in the 
field. The firm managers are there, 
the technicians who are running the 
factories are there, but many of these 
foreign pharmaceutical firms do not 
start research in India. They always 
say, “we depend for research on our 
principles in our own country”.

Shri A. T. Sarma: My point is this. 
If they are given an opportunity, will 
they be benefited?

Shri V. B. Chipalkatti: It would 
not be automatic. In fact, if you per­
mit me, I would like to say that bet­
ween the passing of a patent lgw and 
the deriving of the benefits of that 
patent law, there are so many things 
involved that I would not venture to 
say that a mere passing of the patent 
law would get the result.

Shri A. T. Sarma: In your Memo­
randum you have supported the ex­
isting law.

Shri V. B. Chipalkatti: Yes— 90
per cent of it— except that I would like 
compulsory licensing to be used more 
effectively.

Shri A. T. Sarma: I want your clear 
opinion whether the Bill will be 
beneficial to the interest of India or 
not.

Shri V. B. Chipalkatti: The answer
is neither yes nor no. TWs will be 
one more Bill. In my opinion the 
present Act is quite adequate and let 
us concentrate on using the present
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Act better rather than having a new 
Bill.

Shri R. P. Sinhat I have gone 
through the Memorandum of the 
learned witness and have also heard 
him. The three points which he has 
stressed aie in regard to licence of 
tights, coinpuisory licence and the 
period. Alter listening to him I feel 
that the Indian rntei ests as such, I 
mean, the Indian research workers, 
will not be benefited by the present 
Bill because oi these tnree Clauses. 
Have I cprrectly understood you?

Shri V. B. Chipalkatti: To the ex­
tent the incentive part of it is lessen­
ed, it will not benefit.

6hH R. P. Sinha: After listening to 
the witness and also after going 
through his Memorandum, I find that 
the motivation behind the framers of 
this Bui appears to be mainly to cur­
tail the abuses of the foreign patent 
holders who are taking too much of 
patents and are not utilising them, 
and to compel them to use those 
patents and not to use them in the 
monopolistic manner. This appears to 
be the main purpose of this Bill and 
they have not taken into account as 
to how to help the Indian research 
workers like yrmrself or an institute 
like yours. Will that be a correct 
conclusion to draw from that?

Shri V. B. Chipalkatti: You might
draw that conclusion.

Shri K. V. Venkatachalam: • You
were saying that your programme of 
work is some sort of a contract pro­
gramme, that is, you do not have a 
regular budget as anv research insti­
tution will have. Can you elaborate 
it further?

Sfirl V. B. Chipalkatti: We are a
private non-profit trust. We have a 
fixed income which comes in the form 
of dividends from the trust.

Shri K . T .  VfrakaiachaUmc B eer 
timch is that?

Shri V. B. Chipalkatti: About R«. * 
lakhs.

Shri K. V. Venkatachafcua: That ii
your base?

Shri V. B. Chipalkatti: On that
basis we try to exist and try to create 
work. Wj go to the Government of 
India. We go to private industries. 
We make schemes. We tell them, ‘‘If 
you do this, it will help you”. Some­
times they on their own come to us 
and we try to create projects in which 
the advantage of the research work, 
the c°st required, the time required 
and the results expected are all 
written down in black and white and 
if the party is interested, then they 
come to us and we charge them On a 
no-profit basis.

Shri K. V. Venkatachalam: On this
basis, can you have a steady pro­
gramme of work?

Shri V. B. Chipalkatti: It is very 
difficult. But we have been existing 
for the last 15 years.

Shri K. V. Venkatachalam: You
just exist? So .you just exist. 
From that point of view I
would have thought that you are
not strongly based.

Shri V. B. Chipalkatti: Yes, for ex­
pansion, fer taking new activities
etc.

Shri K. V. Venkatachalam: You are
on a hand-to-mouth basis from what 
you say?

Shii V. * . Chipalkatti: Yes.

Mr. Chairman: You are Jo favour 
of product patents. Ajn J correct?

$ht\  V. B. Chipalkatti: Ag*fo J 
want to stress on the technical aspect 
of this thinking. I can give you an 
example. Her* it *  %a£h-tai!-4lfear 
iebrfc. Tomorrow I triake 4 new fab­
ric. I apply 4br A fsroocii to io  Jt
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mu alae I apply for the product 
whjGh is* tatted on that process. I 
take both the patents. The present 
BiU provides facilities for taking both. 
But it you examine the plaim of mine 
that I have got a new product proper, 
ly made, in 99 cases out of 100, 
possibly that the new product claim 
will not be a proper invention. It can 
be a proper invention only if 1 could 
hoodwink the Patent Examiner be­
cause textiles have existed for thou­
sands of years. For example, if in *  
pharmaceutical patent, something bas­
ed on quinine was to be made as a 
new product, until the constituents of 
that new product and the effect given 
by that new product are sufficiently 
large to claim a new product, a new 
product patent should not be given. 
Therefore, even under the existing 
law it is possible to make it very diffi­
cult for the applicant to get a pro­
duct patent v e ry  easily. If that 
happens some of the abuses of the 
present law will go away automati­
cally. If, on the other hand, we do 
not give the.Patent Controller finances 
sufficient for running his office, suffi­
cient finances to employ experts in 
various fields, in which case even the 
new Bill would achieve hardly any­
thing. What is, in my opinion, neces­
sary, is to see that the Patent Con­
troller’s office becomes extremely effi­
cient and is helped b y  a large number 
of experts.

Mr. Chairman: That is a different 
matter. But suppose if you give pro­
duct patents, you shut out all inven­
tions and discoveries to find out new 
processes. It will be a disincentive 
for inventions.

Shri V. B. Chipalkatti: I do not
know if the product is specified pro­
perly and if the process for making 
the same produet wotild be available, 
that process can be followed. It can 
well be followed and somebody else 
cWi make the seine product and adk 
for compulsory licence. *

M r. Chapman: That comes in t>nly 
when the patentee takes objection t*

an Infringement but if an Inventor 
finds out an altogether hew process 
for manufacturing the same product 
by a new and cheaper method 
produces the product, why should he 
not be given patent?

S M  V. B. Chipalkatti: He may be 
given a patent for the new process.

Mr. Chairman: But if the product
patent i5 maintained, it will shut out 
all new inventions.

-Shri V. B. Chipalkatti: Is it not 
unfair to a person who has brought 
a product into the market after test­
ing on lakh$ and lakhs of people? 
After all he has done something for 
the society.

Mr. Chairman: Science is always a 
progressive science and you must give 
room for every patent to come in. It 
may happen that a new drug which 
is introduced to-day may^ become 
obsolete in 2-3 years’ time.

Shri y . B. Chipalkatti: If the drugs 
go out of date in 3 years’ time, if 
that statement is true, then probably 
what you say is true. But my feel­
ing is that the drugs can continue for 
generations.

Mr. Chairman: Some may go out of
use— it is quite possible.

Shri V. B. Chipalkatti: That is ex­
actly with regard to pharmaceutical 
procjucts. '

Mr. Chairman: In fact except USA 
all other countries rven to-day have 
got only procpss patents and Germany 
and Janan havp progressed in their 
scientific research due to that.

Shri V. B. Chipalkatti: May be. I 
don’t think I am competent to decide 
this issue in th/> manner in which you 
perhaoR want me to do. AH that I 
woul£ like to say is that you make' 
the product *>atent also very difficult 
and use th* existing compulsory 
licensing systein very well and thea



there is no need ior us to bother 
about the law.

Mr. Chairman: After all the object 
of the Patent law is tb encourage re­
search and production within the 
country. This law has been on the 
statute book since 1911 and it has not 
helped research and production within 
the country. That is why we are * 
thinking of a new law. How do you 
stil] maintain that the present law 
would meet the needs of the times?

Shri V. B. Chipalkatti: 1 quite agree 
with you. It is a very good wish that 
something should be done to the 
Patent law by which the indigenous 
effort could be encouraged. But we 
had the same wish 17 years ago. I 
would like to point out that by hav­
ing 17 or 20 national laboratories we 
thought we would make our country 
self-sufficient; but that did not happen. 
There are many things that go into 
this question of indigenous know­
how being created. There were 
many criticisms and even people like 
me sometimes made criticism and in 
spite of all that, I believe, we are 
much better than what we werd 17 
years ago. I have no doubt whatso­
ever that we are going on the right 
lines. The democratic system is 
rather slow and we leem to be frus­
trated. But I do feel that the* real 
encouragement is to act better rather 
than to proclaim better. Something 
like that even in this Patent Bill I 
see. In all this I see good wishes, 
good thoughts, good statements but 
good deeds are the great need of 
the hour.

Mr. Chairman: You yourself said 
that foreign patentees are not manu­
facturing their products here and 
they are having their research insti­
tutes elsewhere and they only import 
some intermediate products and per­
fect the product and sell it. What 
provision you would like to be made 
in the present Bill to make them to 
manufacture their products here?

* 090

Shri V. B. Chipalkatti: I do not
see any lacuna in the law because 
law does not deal with the erection 
of new factories and the policies be­
hind that. The erection of new 
factories depend on the total indus­
trial viability of a certain scheme, of 
a certain manufacturing” programme. 
Personally I do not see how the law  
can do this.

Mr. Chairman: What is your sugges- . 
tion to induce them to starrt produc­
tion here and also start research 
institutes?

Shri V. B. Chipalkatti: More effi­
cient patent system rather than a 
wider law and wider powers to the 
Government.

Dr. C. B. Singh: He is in favour of 
strong patent system.

Mr. Chairman: Do you think that 
the present Bill does not provide for 
that?

Shri V. B. Chipalkatti: It will by 
itself not do. As far as the law is 
concerned, probably we can think 
about it after 50 years when the 
industrial base, the research base is 
really there. We are now talking of 
something which is not there. I can 
tell you that we are spending about 
0*2% of our national product on re­
search. Looking to the population 
and looking to the size of the indus­
try, our research effort should have 
been at least about ten to fifteen 
folds more. It is not just there be­
cause even taking the public and 
private sector into account— my criti­
cism applies to both— they are all 
thinking in terms of investing in new 
fields, not in intensifying the pro­
duction in the existing fields. There 
is so much to be done, so much to 
be invested and the research effort 
that we are making hardly engages 
the attention of the industrialist and 
unless the industrialist is made to 
feel the need quality improvement 
and ior new products, he will hardly 
take any interest.
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Mr. Chairman: What do you mean

by “artificial food”?

Shri V. B. Chipalkatti: Synthetic
foods or processed foods. You have 
a factory for example to make tomato 
ketchup. •

Mr. Chairman: That is not synthe­
tic. “

Shri V. B. Chipalkatti: But it is
not given to you in the form nature 
is giving you.

Mr. Chairman; Thank you very 
much.

(The witness then withdrew).

(The Committee then adjourned to 
meet again at 15.00 hours) . ,

IV. Business Council for International 
Understanding, NEW YORK.

Spokesman

M r. Robert Meagher

(The witness was called in and he 
took his seat.)

Mr. Chairman: Mr. Meagher, you
represent the Business Council for In­
ternational Understanding?

Mr. Robert Meagher: That is right.

Mr. Chairman: The evidence that 
you give is public. It. will be printed 
and distributed to our members and 
will also be laid on the Table of the 
Houses of Parliament. Even if you 
want any particular portion to be 
treated ag confidential, .it will be 
printed and distributed to our mem­
bers and will also be laid on the Ta­
ble of the Houses of Parliament.

W e received your statement this 
morning. I do not know whether the 
members have had time to go through 
it. You can refer to it and if you 
want to stress any particular point 
o r  make a new point, you may kindly 
do so. Afterwards, our members will 
put questions.

Mr. Robert Meagher: I want to*
thank you very much for inviting me 
and for enabling me to appear before 
this Committee. I consider it to be 
very extraordinary for a Committee 
of a foreign government to permit 
outsiders like myself to come forth to 
discuss our opinions. I have had my 
past experiences in India. People have 
always been very open. I remember, 
when your Constitution was being 
drafted, at that time also you listened 
to the people from all over the world 
and tried to sort out different opinions 
and different approaches of others. Na­
turally I come before you merely to 
share my opinions with you. The ulti­
mate decisions will, of course, have to- 
be made by this Committee, by the 
Legislature in India.

I am very sorry that my statement 
did not reach you sooner. It has been; 
in India for a number of weeks. But 
due to some administrative mistake, 
it was not delivered to you earlier. I 
apologize for that. It was beyond my 
control. I have not been in the Unit­
ed States for the past a month and 
thQse matters were being taken care 
of by some one else.

The statement that I am about to 
make today is Wing* submitted on 
behalf of the Business Council for In­
ternational Understanding. You will 
find in the Appendix to my statement 
a short summary of the activities of 
the B.C.I.U. This Committee has, over 
the past few years, formed a special 
group on investments in India and in 
1964 held a series of meetings with 
officials of the Indian Government, 
primarily on the investment climate 
and it is really in that context that 
I am appearing here today. I am, by 
profession, a lawyer and in addition 
I am the Associate Director of Inter­
national Legal Research at Columbia 
University Law School. My appear­
ance here is not as an expert on patent 
law. My field of teaching is a field 
which is relatively new in the United 
States; it is called international law 
and economic development— it is • 
mixture of the two— in which we have
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b*»n p^ncentrating eg  problem* of 
investment and in relation to tfew. 
we h a y e  beea drawn into topics «ucb 
as foreign aid, trade and patent and 
copyright laws. The patent law has 
been one important element of the 
investment climate in all countries.

Tlie current Bill is an indication of 
the desire of the Legislature in India 
t6 modernise India’s patent legislation 
and to overcome what it considers to 
he inequities in the present patent 
system and also to bring uptodate cer­
tain practices which have become out­
moded over the past 55 years.

In our opinion, of course,every gov­
ernment has the right to constantly 
review the laws and try to bring them 
uptodate in a manner which is in 
their own national interest. Obvious­
ly every legislature is interested in a 
new legislation from the point of 
view of its own national interest. We 
are delighted, as I said before, that 
you took some time to listen to cer­
tain outsiders who may be affected by 
the legislation in India. To some of the 
people whom I have discussed the 
legislation with, including the people 
in Japan, Korea, Taiwan, Philippines, 
^England, France, Germany, Italy and 
Canada, the legislation does, in a few 
places, raise some serious questions. 
These provisions which are most dis­
turbing to the people I have talked 
to, seem to strike at the very heart 
of the patent system and in fact, these 
are the only provisions which I have 
been concerned with.

As I said, I am not here as a pa­
tent expert but rather to discuss those 
provisions which will affect the ques­
tion of flow of capital, flow of techno­
logy and development of indigenous 
research. Some of the broad sections 
which will affect the people are those 
Which permit use of the patent by the 
government without compensation, 
Whteh permit compulsory licences or 
"Mdsnces of right”, as you call them, 
Without any conditions for an inquiry 
Into the ability or means of the licen­
see at a fixed maximum royalty and 
Which remove specified appeals from 

' the {judicial system.

I pau$# h#ne ter a nwttwrt to tty
that obviously there are maay ways 
of hearing appeals. Administrative 
MWcie* or a&ninistxative courts can 
tave juft as J»ueh fonctkm as a court 

Tbs Droit Administrative* of 
France and the administrative court* 
in Belgium can have all the safeguards 
oi a judicial body. The problem as 
the statute stands at present is that 
many of my friends and colleagues 
feel that it would be preferable i f  the 
statute itself stated that the safeguards 
which one usually finds m a court of 
law would also be incorporated in the 
underlying statute. Obviouriy, the re­
gulations which would be issued sub­
sequently under the statute <could 
provide for such provisions. I think 
there was no need to ask whether an 
administrative court would be better 
or worse than a judicial court. Obvi­
ously, either one can be good. It is 
just a question of knowing, that in the 
underlying statute that such safe­
guard provisions have been made.

We have also been disturbed by 
the limiting of the term of patent and 
that this provision has been made 
retroactive. It seems to us that the 
gains by retroactivity will rather be 
minimal as the number of patent® in­
volved, probably most of them, have 
been running for a number of years. 
Any way, why not finish tbeir tepm 
the day this Bill comes into effect or 
subsequent patents may be lixflited.

We also feel on the term of patent 
that a tfen-year period from t h e  time 
of filing of the specification is a very 
short period of time. In Algeria which 
probably has the newest patent law 
which was passed a‘ few months ago 
and the term there is in keeping w i t h  
the modern trend, they have put in 
a term of 20 years— the average prob­
ably running between 16-18 years 
with a trend, I s e e m  to feel, now 
running closer to 20 years.

It is always difficult for a person 
who does not live in a country to  
Understand the legislative structure 
of another country. I remember wbfen 
I first came to India the W w t r iw
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Regulation and Development Act of
1951 has just been passed and at that 
tiifle I have read it and, being an 
American and being used to our sys­
tem of law, felt that aj tremendous 
amount of power was being given to 
the Government. But by the end of
1952 I had modified my opinion to
this extent that the law gave tremen­
dous power to the Government but 
much of this power would probably 
never be exercised and I was rteht 
fortunately in one case because many 
of those provisions which were most 
striking have never been exercised, or 
if they have been, it has always been 
with great circumspection. However, 
the role of a lawyer advising a client 
in New York is difficult. He advises 
the client that this is the law. After 
going through the law the client feels 
that it is terrible. ‘But they won’t 
apply it*, the lawyer says. The client 
will ask, ‘How do we know that it 
would not be applied?’. The reason­
able answer is: ‘anyway I cannot be 
quite sure that the provisions would 
not be applied/ All that one can say 
is: ‘based on my own experience,
going back and forth to India for 
many years, I do not think these pro­
visions will be invoked’. I think the 
Government has more powers here 
than they would exercise. I can tell 
you quite frankly that many firms 
telephoned me in New York before 
my coming here and they said. *We 
read the industrial laws and are very 
much disturbed/ One of the laws they 
always refer to is the Industries Re­
gulation and Development Act. I 
mentioned this because I think in the 
present Patent legislation there are 
certain provisions which also would 
be frightening to an outsider, 
but which may never be applied 
alio— I do not know. Some of these 
provisions are: the section which 
permits the Government to take over 
patents, the section which permits 
tMe Government . to let numerous 
groups use the patent under certain 
conditions. These conditions seem to 
be very hfrsh. Perhaps these are 
pfttristosi*: which; will not* be applied 
— T juit do not know.
WftBj LS-1*. I

The question the BCTU is concern­
ed with in this legislation relates 
basically to three main categories—■
the investment climate, the flow of 
technology into India and the. deve­
lopment of indigenous research.

Regarding the investment climate, 
the first point to make there seems 
to me is: that the Patent Bill 
obviously ia only. one part of the 
many many elements making up the 
investment climate. I don’t think that 
if the Patent Bill was the only ques­
tion this might stop foreign invest­
ment. The question is: when you put 
it * together with many other 
provisions, the cumulative effect of 
this particular item might be to act 
as a deterrent to further investment. 
As you know, under the Fourth Five 
Year Plan the Government has esti­
mated an annual inflow of 120 million 
dollars of investment annually. This 
is considerably more than what has 
been coming in in the past few year*. 
It seems to us that at this stage the 
Patent Bill may act as an additional 
determent to a greater flow of capital. 
Over the past few years since 1964 
there seems to be a .fairly positive 
approach to investing in rndia. In 
fact, when I appeared before the 

*Watson Committee on India and 
advised them on the situation here, 
my remarks were very favourable 
and some of you might have read that 
Committee’s report; there is a section 
on India which says that tKere is a 
constantly improving climate in India. 
Those remarks were based upon the 
testimony that I gave before the 
Committee at that time. However, 
since then a number of things have 
arista, many beyond the control of 
the Government— the death of two 
Prime Ministers and many internal
problems; some of these have already 
been resolved, I think, moia
favourably in relation to the recent 
devaluation of the rupee which pro* 
bably will help to increase private 
investment. But, nevertheless, the
climate has not been e x tre m e  
strong in the past tW  years as ,.m 
result ef; wfeioh it appeared to us thS*

r
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toe current legislation would tend 
to retard rather than to encourage 
mew investment.

As far as the flow of technology is 
concerned, I remember, while reading 
through the book of - Mr. K. M. 
Pannikar on The Afro-Asian States and 
Their Problems’, he put forth one of 
the most succinct statements on the 
problems of development that I found 
anywhere. In his book he discusses 
the need for technology in India. 
After all this was written in the
early 50’s and he pointed out that a 
•ountry which is developing cannot 
say *We would not use the latest 
technology1 because there is already 
*uch a big gap between developing 
countries and the developed countries 
and that to use any but the latest 
technique will only tend to take you 
farther apart rather than to come 
closer together. That I think is a very 
important point and I agree completely 
with him that India must use the 
latest technology for its development. 
To get the latest technology in most 
eases India will have to go outside 
India. They will have to bring in this 
technology through patents from other 
countries and to get this type of 
technology, it seems to me, the ques- * 
tion one has to look at in relation to 
the legislation under consideration is, 
*Does this law act as an incentive or
*  deterrent to the flow of new tech­
nology?’ Is there any way— in fact 
this is really the underlying question 
— by which any Government can 
through legislative means force an 
individual to deliver his technology to 
another country if he does not want 
to or are the incentives not enough. 
This is really the underlying question 
of all patent legislation. Of course, a 
patent is a monopoly. Of course, it 
gives privileges to an individual for a 
limited period of time. It does that 
because countries have developed a 
theory that unless this is done, techno- 
k>jgy will not flow from one country to 
atiother. Therefore, the question is; 
will, the current legislation iq India 
bH as an incentive or act as a deferreni 
to individuals who have new techno­

logy and who are outside of India? As 
far as technology within India is con* 
cemed, • obviously every country has 
more power over its nationals than it 
has over people who are outside of the 
country. But even then; you can’t 
force a man to think, you can’t force 
a man to be creative, you can't force 
a man to tell what he has in his own 
mind, unless he feels that there is an 
incentive'to do so. There are indi­
viduals who are very altruistic who 
will give up all of their knowledge 
and all their lives because they feel 
their course is right and development 
is important. I think, however, these 
are exceptional individuals and this 
legislation cannot be enacted to affect 
those people because those individuals 
need no legislation to come forward 
with their own ideas to help a country 
develop. What do we do with people 
who have the technology, who have 
new ideas and who feel that they will 
not give them up unless they are given 
incentives, and what should the 
incentives be.

Now, as I flew out on the plane just 
36 hours ago, I kept playing in my 
mind the problems which must disturb 
all of you— it disturbed me very much 
— of how this country, which has a 
huge population of one-seventh of the 
total world population and which still 
has a low per capita income, can find 
a way to see that the latest technology 
is available at low enough a price so 
that*the people in the country can 
enjoy the fruits of it while they are 
still alive. This dilemma is one Which 
bothers me very much and I have 
not been able to flnd any simple 
formula for that. I think if a simple 
formula were available* we would 
know about it. How then can we 
solve the problem? For example, in the 
field of pharmaceuticals, we see a new 
drug which saves millions of lives; 
we see the drug is expensive; what 
can we do through legislation to see 
that it is manufactured in India and 
to see that the cost of the drug is/  
such that the average xxuoi W  ’ 
the street cap go and buy that' d ra g f-^  
This is the question, it seems to me, '
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we all are trying to answer. And yet 
the only system we have been able to 
develop for the past few hundred 
years of patents system has been a 
system which temporarily gives a 
monopoly to an individual and a 
pecuniary gain for a limited period of 
time through the patent. Now perhaps 
there is another way but I have not 
been able to find that way. If you 
try to put pressure on somebody to 
tell an idea, he will certainly fuse a 
secret process and you will not get it 
at all. If you say to him “you must 
do it this way”, he will say “well, I 
will not produce in your .country at 
all.* If you say “I will appropriate you^ 
patent”, he will say “fine”, because 
that piece of paper will not teach you 
how to make Tetracycline, because to 
make that you must have the know­

. how, you must have the technology 
and you must have the money; and in 
addition, you really lose more if you 
go round appropriating than you gain. 
So we come back to the same

• dilemma. How do we find a way to get 
a low-cost product which is needed by

♦ people? How do we find a way for 
that product to be mannfactured in the 
•ountry? I am afraid we still have $ot 
found the way and I don’t think that 
a patent law which is restrictive in 
some of its provisions in relation to 
these points, will encourage or bring 
lorth the actual movement of techno­
logy. What about indigenous research 
in the country itself? What about 
scientists within India? Does the 
current legislation give them an 
incentive to give out, to look into new 
technology, to develop new ideas? 
Once .again we are back on the same 
question. If there is any incentive 
sufficient enough for a scientist here to 
produce the product, then the answer 
is “yes” . If there is no incentive, 
obviously he will not come forward 
with the idea. What happened in Italy 
where they don’t have any patent 
rights for pharmaceuticals? . No new 
pharmaceutical discoveries were made. 
One or two new discoveries were made 
but both were registered in England 
w 4 e r patenjts. They didn’t stay in 
thefc^ pountry at all but went out of 
the coimtry. . Then, what about prices *

in Italy? Do the Italians get the drugs 
cheaply? No, they don’t, because what 
happened in Italy was there were 60 
people manufacturing the same pro­
duct leading to very high promotion 
expenses land as a result of the cost of 
drugs was high. So the problem is still 
there. This is a real problem; it is a 
moral problem; it is not a question of 
law alone. And I can only say that 
my sympathy is with anyone who is 
trying to solve this dilemma. The 
question is how do we do it. Can it 
really be done by limiting the patent 
rights? No. I think the compulsory 
licensing approach is a good approach 
if it is used in the right manner and 
it has been used historically in India 
and in many other countries. It has 
been fairly successful to get products 
to come out. But as my colleague, 
Mr. Robbins, has probably mentioned 
here—  I don’t know, I was not here—  
compulsory licences are almost never 
applied for anywhere, even though 
they are on the statute book. So 
again it is a technique which has not 
been probably meaningful. I think 
perhaps Mr. Shoji Matsui came here 
from Japan. I was with him in Japan 
and we had some discussion on this. I 
looked into the Japanese industry 
situation and I think the Japanese 
industry is very ifistructive in relation 
to the positive aspects of patents. I 
was in Japan 15 years ago and 15 years 
ago, Japan was very fiat with great 
destruction, with no buildings, with no 
industry. But to-day Japan has one, 
of the most thriving and dynamic 
economies in the world. Year after 
year the G.N.P. was increasing at 
the rate of 20 per cent per annum and 
even this past year it increased by 10 
per cent. You consider that with the 
fact that they have reduced the birth­
rate from 2£ per cent to 1 per cent 
and you will see that the Japanese 
development has been truly amazing.

• In Japan they used the technique in 
relation to the investment which I 
found to be exemplary.’ They sat 
down and said to themselves. "What 
do we T do^ We will develop our 
country with our own ttioney and with u 
our own technology. We havefalldl



behind in technology and we have no 
money at this stage but we want to .
develop.” So beginning in 1&50, they 
tdok out from the dusty shelves the 
patent legislation which was still left 
and which had been in existence for 
86 years and they said “let us see what 
we could do about bringing tech­
nology” implement their patent law is 
one of the considerations, and most 
liberal patent laws have brought in 
technology from all over the world. 
They worked the patents, they paid 
royalties, royalties have been fairly 
high, but What has been the effect of 
it? The effect of it has been that yes 
the Japanese are today paying 
royalties of something like— I have 
the figure here— I think 165 million 
dollars a year, but in addition from 
this year they are beginning to get 
back an amount equal to 8 per cent 
of royalties paid out through royalties 
oh patents and what is much more 
important than that is their own 
scientists, having used the technology 
they have got from abroad, have 
developed new patents, have developed 
new processes and today the exports 
of just two commodities from Japan 
more than compensates for the total 
royalties that they pay and the 
economy of the future will be less and 
less dependent on foreign technology . 
and more and more they will be 
creating their own patents and export­
ing them all over the world and in 
fact, you know, in this country, that 
the Japanese have been here and have * 
been very much interested in invest­
ments here. I found Japanese in 
Korea, I found them in Taiwan. They 
have gone to Indonesia, exporting 
technology, exporting technicians, 
exporting scientists. So to me, this is 
a good example of what can happen 
*frith good positive patent legislation. 
The patent alone will not do this. It 
is not for me to suggest that any 
country that had a good patent bill 
would develop dynamically. One can 
say if other factors are good, a good 
patent bill can be a contributory 
factor. For better or worn, industrial 
d^telopm&ftt is iiitintfLtely inter#Gv^n 

jttterit if£Hts. It ft in this titoy 
tfiflta  fcdfetfitr? With a fivotihriiffc
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patent*law would be able to attract 
all other elements essential to indust­
rial development. At the moment, 
India finds itself in the midst of 
extraordinary development problems. 
These problems cry out for innovative 
approach. However, it would be . a 
short sighted innovation which would 
curtail the flow of investment, limit 
the flow of technology and diminish 
the level of integral scientific and 
technological research. Patent right* 
are inextricably linked with the flow 
of capital, know-how, skill and 
experience. Tampering with industrial 
or property rights at this time may 
prove to be a major deterrent to rapid 
development.

Now lest it be misunderstood 
because when one speaks for a short 
time one tends to talk about negativ'd 
things in general I think that the 
Patent Bill is without exception, that 
it shows a tremendous amount of 
Work and it is a very positive steji 
forward. My only point relates to a 
very limited few sections of the bill 
and those few sections are, as I said 
earlier, ones which raise questions in 
the. minds of people— the questions of: 
Will the Government take over patenti 
without compensation? Will other 
individuals be able to use their patent* 
even though they do not have enough 
know-how and do not have enough 
money? Is the absence of judicial re­
view in redation to some sections s* 
fundamental that people would b£ 
aggrieved? I do not know perhaps yo«  
have other provisions in your mind 
which will be in the regulations that I 
am not aware of and is it tefally 
necessary to make the new patent law 
retroactive in relation to existing 
patents.

Well, I a*i afraid my statement 
perhaps has been more general tham 
the very specialised ones of people* 
who have been heads of Patent Offtfcfci 
like Mr. Matsui or who have b&tA 
leaders in the Pateftt field for the 
past 35 yiars like Ifr. Robbins of 
who have be6n es$ert dem ists lflte 
•those you had froth (Jeiinany iMi

dtti ten that it im



helpful if you would allow us to 
express our opinion aqd I must 
repeat once again, we feel very 
indebted to you to permit us to come 
to your legislature to discuss our 
point of view. I hope that my Gov­
ernment will be equally kind and 
hospitable in inviting people from 
your country when we discuss our 
patent legislation which is being 
studied by a Special Commission at 
the moment and of which Mr. 
Robbins who was here is a member.

Thank you very much, Mr. Chair­
man.

Shri Kashi Ram Gupta: The learn­
ed Advocate has suggested that 
there should be proper climate. I 
want to bring to his notice that so 
far as patents other than pharmaceu­
ticals are concerned, the present Bill 
has got 14 years from the date of 
completion of the specification while 
the old Act provides 10 years from 
the date of application and hardly 
there may be a difference of about 
one year or less than one year. 
Therefore, I want to know his opi­
nion about this aspect of the Patent
Bill.

Mr. Robert Meagher: In relation 
to the 14 years provision, I do not 
•ay that this is a major hindrance. 
The 14 years provision, I think, is a 
modification away from the direction 
of the world trend which is towards 
increasing the patent period. How­
ever, I do not say that a major prob­
lem arises in itself from going from 
16 to 14 years, but I might state here 
that one of the difficulties of the cur­
rent proposed legislation relates to 
the period from which the time 
begins to run. The filing of the 
specifications is not the time when 
you have a patent. It seems to me 
to be preferable to have the time 
run from the time of .the sealing of 
Ahe patent.

£)iri Kashi Ram .Gnpta: Jyfy point 
J* Wider the old Act, it is 16 years 
llftm 'the date of f^pUp^tiop and the

present Bill has got it from the 
completion of the specifications. 
Actually the difference will be hard­
ly one year, but if you say that it 
should be from the date of sealing 
in this case as well, it will mean 
more than 16 years.

Mr. Robert Meagher: I think if it 
was more than 16 years it will be 
closer to the average which is pro­
bably 17 years world wide and which 
is now, in many countries, being ex­
tended to 20 years.

Shri Kashi Ram Gnpta: Are you
aware of the fact that Japan has got
15 years only?

Mr. Robert Meagher: Japan does
have 15 years only. United States 
hag 17 years and other countries 
have different periods. However, 
the newest legislation— the Algerian 
Bill— which has just been passed, 
does have 20 years and other 
countries are considering—though 
they may not pass— bills which will 
increase the period from 15 to 20 o* 
from 17 to 20 and so on.

Shri Kashi Ram Gupta: Are you
aware of the fact that Italy has got 
& Bill now in Parliament, which 
gives only 10 years for pharmaceuti­
cals.

Mr. Robert Meagher: Yes. I am
aware of that and there are <3 -or 4 
other countries which already have 
legislation existing which gives only 
10 years.

Shri Kashi Ram Gupta: There is a 
Model Law on inventions given by 
the -B.I.R.P.I. This Model Law on its 
page 49 says that a patent can be for 
at least 10 years from the date of 
sealing i f  the patent. The only 
difference is they say it can be for 
10 years at least and in our country# 
seeing the conditions here, it can be 
for 10 years quite right. -This is the 
only difference which means that we 
are not going against the basic point 
raised in the Model Law.



Mr. Robert Meagher: If the Model 
Law says 10 years at least, in India 
this could, in my opinion, certainly 
be 12 to 14 years rather than 10 
years. Under the present statute it 
is from the date of filing the specifi­
cations. If you keep the present s 
language ill the legislation, it would 
seem that you would have to use 14 
years to be assured of 10 years.

Shri Kashi Ram Gupta: If the
present Bill is amended according to 
you, then it would be 10 years from 
the date of sealing. Will it be agree­
able to you?

Mr. Robert Meagher: It would be 
much more favourable. We are talk­
ing how long does it take from the 
time a man gets a patent and begins 
to sell. From the moment a patent 
is sealed you do not begin to make 
money or you do not get the return. 
The standard should be that when 
an individual makes a fair return of 
his patent, the patent should cease. 
Arbitrarily, we have to use a period 
of years for different patents. If 
you talk of 8 years, then obviously 
you reduce the patent period consi­
derably. So that would depend on 
how long you have to work a patent 
in India and how much time he is 
given to get a fair return of his 
investment.

Shri Kashi Ram Gupta: In some 
countries concerns having their own 
research and at the same time enough 
capital to work in a regulated way, 
and therefore research expenses and 
the expenses for invention of patents 
are part and parcel of the whole 
year’s programme. They are allow­
ed as revenue expenses in Income- 
tax law. You cannot say it is an 
isolated case.

Mr, Robert Meagher: In relation to 
that poinj, as you know, our structure 
is set very much on a cost account­
ing basis. If we have research going 
on in relation to one particular item, 
it would always be listed cm one ac­
count. W e know how much the cost 
of doing that is; knowing the costs

we cannot estimate the profit* on it» 
Obviously, when we deal with many 
products it becomes more and more 
difficult to separate then out because 
some expenses must be allocated to 
all items. However, we try through 
our system to have some idea of the 
cost on each item, so that the research 
costs may be listed as business ex­
pense in our tax returns. This is one 
of our incentives which we have used 
to encourage people to invent. Per­
haps I am not familiar enough 
with your tax legislation. Per­
haps that sort of incentive is alse 
nec^sary here. But i am not here 
speaking about the Tax Bill today.

Shri Kashi Ram Gupta: Now, when 
it is part and parcel of the whole 
structure and you say it is not easy 
to find out separately what the cost 
will be on each item, then the big 
companies can afford to have a patent 
incentive even when the period is 
about ten years.

Shri Robert Meagher: It is like
comparing a rich man and a poor man.
I do not know whether that is true or 
not. A man who is poor may give up 
an invention because he may not be 
able to carry on for long. A  man who 
is rich can give more time to make an 
invention. Most of the large-scale re­
search done in the USA is not by the 
small companies but it is done by big 
companies. And we have found that 
the creativity comes because people 
give time and spend the money to do 
research. I do not think you should j  
penalise a man because he is willing 
to devote a large percentage of his 
time and money for research.

Shri Kashi Ram Gupta: Should the 
period be reckoned in connection with „ 
the total cost structure so that the 
amount may be made up within that 
period?.

Mr. Robert Meagher: Actually I 
am not qualified to speak on price 
structure which is a highly technical 
question in relation to patents. There 
are all sorts of conflicting testimonies, 
in which pharmaceuical companies 1  
claim that this has been so much for |
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research and they get a small return. 
One of the reasons this information is 
not readily available in the USA is 
because it is a comparative informa­
tion and we do not have the problem 
of high costs because we have income- 
tax which takes care of high pro­
fits. If you make high profits people 
are taxed for that. I do not see that 
this question really is that key to an 
understanding as to how long a patent 
can pay.

Shri Ka$hi Ram Gupta: You say
the business profit shpuld be there and 
patent is only a fraction of it. There 
are other hurdles more formidable 
than patent. Now even it Patent Law 
is framed according to their wishes 
they will come with other difficulties. 
Therefore, in the context of this, when 
patent is a small fraction how is it 
they are not looking on these things 
from that angle?

Mr. Robert Meagher: We have al­
ready spent many hours discussing 
each of these questions including im>- 
port duties, export duties, manage­
ment, spare parts, rart-material sourc­
es, etc. It is not that we are discussing 
these questions today. We are dis­
cussing these questions every day. 
I have been discussing the same 
questions * with Mr. Bhootalin- 
gam, Finance Secretary to the Gov- 
enumjent of India. When your Prime 
Minister came t6 the U.S. I met her 
on three occasions in New York; when 
your Minister for Planning, Mr. Ashok 
Mehta, came to the U.S. I met him 
and discussed these questions. It is 
not that we are not discussing these 
questions. We are trying. The obvious 
reason why we are discussing patent 
here is because it is important. When 
I say it is one of many things I do not 
say it is un-important. If it is un­
important I would not be here.

Shri Sham Lai Saraf: The hon. wit­
ness knows that a number of witnesses 
have come before the Committee. He 
has ^onfined his position to the followv- 
ing four items: .

—permit use of the patent by 
. Government with compensa­

tion.

— permit Licence of Right without 
enquiry into the means dr 

ability of the licensee at a 
fixed maximum royalty.

—Remove specified appeals from 
the judicial system.

— Reduce the period of validity of 
existing patent.

May I know from these four points of 
view what does he considers to be 
‘out—moded practices* which are to be 
taken into consideration.

Mr. Robert Meagher: Perhaps the 
terms ‘ouH-onoded practice* was a 
wrong one. What I felt was a reduc­
tion of period was,out-moded i.e. the k 
term of the patent reducing to 19 
years in relation to pharmaceutical in­
dustry, I think, is going against the 
world trend.

Shri Sham Lai Saraf; I only want­
ed to seek clarification, that is, whea 
you said it is understandable that out­
moded practices are done away with 
or at least amended in order to suit 
present day requirements and keeping 
that in view I would like to know 
from the above four points of view 
what would you consider to be the 
out-moded practices which you would 
recommend to be amended or done 
away with?

Mr. Robert Meagher: I do not think 
I linked together these four point* 
With out-moded practices. If I did, 
it was not my intention. What I did 
feel is under clause 48 where the Gov­
ernment may use the patent without 
compensation I do not think this 
makes very much sense to me. I 
think Section 46 of UJC. legis­
lation is preferable. I do not 
deny, under specified limited condi­
tions, Government exercising rights 
which are necessary in the national 
interest for a limited period of time 
and it seems to me that in England 
when tatracyclin was bought from Italy 
the patentee was compensated. So I 
will quggest that under Section 4$
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there should be compensation for use 
of a patent.

Further, 1 think that the idea of a 
Axed maximum royalty at 4 %  of the 
net bought ex-factory price is arbitra- 

; ry and obviously any system of settling 
royalties has to be arbitrary but it is 
interesting that India is the only coun­
try in the world that has set a maxi­
mum royalty price. Now I do not see 
any need for this. I think there is a 
way of determining in particular cases 
through discussion, through appeals/ 
through hearing, etc. what would be a 
fair royalty. In most countries they 
let patentee, once licensed the patent, 
enter into an agreemeht to pay what he 
feels as a fair price for it. I know this 
is a very complicated question in India 
and it is for reasons which are not 
directly related to Patent Law. If you 
wish to do business in India and you 
want'to have equity partnership in a 
company— frequently there is a ques -̂ 
tion of getting equity partnership— the 
question of royalty price becomes irre­
levant. In other cases you give up 
know-how or a patent right for a 
royalty each case goes to Ministry of 
Finance and there are discussions. 
Again it seems, to me, if I would be 
advising your Government, it should 
handle foreign investors rather than 
handling foreign investments. I would 
leave them much more ambigous and 
interpret some results but the results 
thould come administratively through 
the Ministry of Finance ’ and not 
through a statute. So I do not feel it 
is necessary that that percentage 
should be put in the Bill.

Shri Sham Lai Saraf: Now, for ins­
tance, in the case of the Government 
where bulk purchases of pharmaceuti­
cals and drugs are needed for Govern­
ment requirements and the patent hol­
der or the firrti that has registered 
patent is not in a position to supply 
adequate quality and quantity to them, 
do you think, at that time, Government 
will be justified in attaining this autho­
rity under the Law to get the supplies 
from outside tbe country or from those 
patent holders elsewhere?

Mr, Robert Meagher: As I under­
stand the question, please correct me 
if I am wrong, what you are saying 
is if Government wants to buy drugs 
in a bulk manner because of a situa­
tion, let us say a cholera epidemic, and 
Government wants to get vaccine for 
cholera and the company supplies them 
all the cholera vaccine that they can 
and they have to buy from outside the 
country should the Government have 
to pay the compensation?

Shri Sham Lai Saraf: The right 
which the Government has attained 
under the present provision, do you 
think that in those circumstances it is 
justifiable?

Mr. Robert Meagher: I think that if 
there is a major epidemic, if there is 
a war, if there is a flood, if there is a 
drought, if there are any of these many 
things which can arise before any Gov­
ernment, and it is a tremendous em­
ergency, then, obviously, one would 
feel that Government should have 
powers to act in those cases. I think* 
however, that those provisions could 
be explained in greater detail in the 
Bill; I think they should be specified 
in the Bill, and I do not see that there 
is any problem in doing so.

Dr. C. B. Singh: You have elaborated 
on four important points.

One of the provisions in the Bill 
seeks to differentiate between drugs, 
chemicals and other patented articles 
so far as the period of the. patent is 
concerned. Formerly, the period used 
to be 16 years for all patents; now, we 
have sought to bring it down to 14 for 
other items, and 10 for drugs, chemi­
cals and food articles. What do you 
think about this kind of differentiation 
in regard to the period of the patents?

Mr. Robert Meagher: Personally, I 
do hot see any need to differentiate 
between the two. However, this is a 
question which it seems to me each 
country must decide within its own 
context. There may be factor’s here 
which I am unaware of, but it does not 
seem to me that in most countries thi#
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'distinction is made. However, there 
are some countries where distinctions 
have been made in relation to phar­
maceuticals and food articles. The 
provision which you have in this Bill 
in regard to chemicals goes beyond 
what any other country in the world 
has in relation to its breadth of cover­
age; so far as pharmaceuticals and food 
products are concerned; when taken 
out into a more limited context, there 
is a distinction, in a number of coun­
tries. Whether there should or there 
should not be is a question obviously 
within the context of each country, and 
obviously, this committee is better 
equipped than I am to answer this 
question.

Mr. Chairman: Your country has also 
appointed a committee to go into this 
question.

Mr. Robert Meagher: My country has 
appointed a committee to go into the 
question of patent law in general.

Mr. Chairman: And for also reducing 
the period of patents for drugs etc.

Mr. Robert Meagher; One of the
suggestions before that committee is 
to reduce the period in respect of 
drugs.

Mr. Chairman: Canada, New Zealand 
and South Africa also have appointed 
special committees. •

Mr. Robert Meagher: That is right; 
as a result of the Kefauver Committee • 
hearings. *

Mr. Chairman: New Zealand agreed 
for restriction on drug patents. Canada 
suggested abolition of drug patents. In 
the USA, on the Bill it was contended 
that three years would be an ample 
time to recover the research outlays, 
and a maximum royalty of 8 per cent 
was suggested; there was also a sug­
gestion for unrestricted licence which 
included grant of technical information 
required for manufacture of the paten­
ted item. The Simon commission in 
South Africa suggested flve years for 
drug patents* o ^ , L*.

Mr. Rebert Meagher: A  number of 
suggestions hive been made in diffe­
rent countries. As regards the one you 
mentioned in relation to the USA, 
though they were introduced by the 
Kefauver Committee, they were all 
defeated and rejected by the legisla­
ture.

The question here is one of emotion 
at one level and of real concern <it the 
other, and they are mixed together. 
The problem arises this way. You  
travel in the country and suddenly you 
come up against a situation, and you 
see people in a horrible situation and 
they need drugs, but they do not have 
the money to pay for them. Imme­
diately, you  say, *We must find some 
way to do this". But there are a num­
ber of ways in which it can be done.

Mr. Chairman: The same thing, hap­
pened in the UK also. Immediately 
after the second World War, UK had 
authorised a particular company to im­
port a particular drug. One of the 
patentee companies went to the House 
of Lords and filed a suit against the 
UK Government, and the Lords held 
the case in favour of the U K  Govern­
ment. I suppose you are aware of it.

Mr. Rebert Meagher: Was it not the
tetracycline case?

Mr. Chairman: Yes.

Mr. Robert Meagher: That was just 
recently; it is a relatively recent case. 
The decision came down in January, 
1965. I was in India at that time.

Mr. Chairman: Almost every coun­
try is trying to reduce the period of the 
patent in relation to drugs and food 
articles.

Mr. Robert Meagher; But in Eng­
land, the following year, namely this 
year, they have stopped importing that 
drug from Italy because they found 
that the quality of the goods that they 
were getting from the unpatented sour­
ces was bad agd unreliable, and ia 
addition they felt that this was not the 
best way to handle it. ’
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I do not mean to suggest here that I 

»m in any way in favour of people 
taking outrageous advantage of people 
who are in need. What I am suggest­
ing is that there are many ways in 
which these needs could be satisfied.

For example, in the USA also, we 
have many poor people who have di­
seases and who need medicine. But 
the way we solve this problem is that 
Government have clinics in hospitals 
where the drugs are given to the poor 
people, and Government pay for them. 
It means in turn that the wealthier 
people in society who are paying 
higher taxes are paying for the drugs 
which are given to the poor people.

In England, this problem has is taken 
care of through the national health 
service system, where the people who 
are paying taxes are paying a part of 
this money into the medical system so 
that the poor people can get free drugs. 
I think that would be the proper way 
to do it Jhan to take away the patent 
rights. 15t [

Dr. C. B. Singh: Having agreed that 
there is a need for protection, will you 
agree that in the case of medicines and 
food articles, the patent may be grant­
ed initially for a period of ten years, 
with a further chance of 6ne or two 
extensions in case there is such a need 
and the party is able to prove that he 
has not been adequately compensated 
for his labours? If such a provision is 
made in this Bill with chances for ex­
tension, will that be an improvement 
on the present Bill?

Mr. Robert Meagher: I think that if 
there is a chance of extension, that 
would be an improvement on the pre­
sent Bill. But if you ask me whether 
or not I believe that this was the right 
way to do it, my answer would be *No', 
because to add one more administra­
tive step which would take more time, 
which would be arbitrary and which 
would give no assurance in any case 
that there would be an extension seems 
to me to be a very backward way of 
doing it. Would it be an improve­
ment? Yes. Would it be the best 
way? No! .

Dr# C. B. Singh: We have got our 
own problems. Probably you a r t . 
asking for an ideal thing which is not 
possible. W e have got our difficulties. 
That is why this suggestion has bee* 
put forward. If there is a chance 
given for extension, do you agree that 
it would be an improvement on the 
present Bill?

Mr. Robert Meagher: Most certainly 
it would be an improvement.

Dr. C. B. Singh: You"have laid
stress on three points namely licence 
of right, compulsory licensing and re­
vocation. These are very important 
points. In regard to compulsory li­
censing, the provision is that after 
three years, when the parties are agre- * 
eable to give proper compensation a. 
licence can be issued. What have you 
to say on that? 1

Mr. Robert Meagher: 1 think that
that is not a new provision. I think 
that the concept of compulsory li­
censing is used in many countries, and 
I think that the main time should be 
the time when the patent is not being 
worked or ;s being worked to the de­
triment of the country, in whiph case 
I think the country should be able te 
get somebody who will be able te 
work it.

Dr. C. B. Singh: Would you agree to 
any provision being incorporated in 
the law specifying that under such and 
such circumstances compulsory li­
censing can be resorted to by the 
Drug Controller or by Government?

Mr. Chairman: That provision is ^
already there.

Mr. Robert Meagher: I think that j  

it is already there in your Act at pre­
sent.

Dr. C, B. Singh; You have taken 
very strong exception to the provisio* 
regarding licence of right It is be­
cause of certain very difficult circums­
tances that we have thought of this 
provision. Under this provision, as 
soon as a patent is granted, a licence 
of right can also be granted imme­
diately. You have taken very serious A 
objection to this provision, I think? ^



Mr. Robert Meagher: I take objec­
tion to this provision, because it seems 
to me that if I spend, whether I be 
a company or- an individual, a great 
deal of time in developing an inven­
tion or a patentable item, then I 
should at least get an opportunity to 
work the patent myseljf for a limited 
period of time. If I do not do it 
within that period, then Government 
have a right to say ‘Let us find out 
some other party that can do it, and 
let us get on in the country/

My answer to the question is that 
I think that it is important to remem­
ber that endorsing the patent with 
the words licence of right’ is not 
particularly apealing to someone who 
has a patent because there would be 
no great incentive for him to come 
to India with his patent.

In that case, the greater loser is 
India, because he can go to other 
countries where there is no licensing 
of rights and get his patent and 
also develop new drugs and adapta­
tions and therefore there will be a 
greater gap in your development

Dr. C. B. Singh: What is your sug­
gestion?

Mr. Robert Meagher: The compul- 
»ory license provision you have is 
satisfactory to achieve the ends 
which you need. I do not see why 
licence of rights section is necessary.

Dr. C. B. Singh: Do you suggest
its complete deletion?

Mr. Robert Meagher: Yes.

Dr. C. B. Singh: Some countries
have process patents, others have 
product patents, while some others 
have process-cum-product patents.
In your opinion, in the developing 
countries what is the modem ten­
dency?

Mr. Robert Meagher: The new
legislations in U.K., Australia, New 
Zealand, Ireland and Algeria would 
indicate that the trend is towards 
product patent But in the U.S.A.

we say that this is more a distias- 
tion of form than of substanae, 
though there is much talk about the 
great difference (between the two.

Dr. C. B. Singh: What is the
reason for this trend?

Mr. Robert Meagher: The real
reason, I think, is administrative. 
You find a tremendous number ot 
difficulties in flding out what is a 
process. As a result, iii countries 
like Germany, Switzerland and 
Scandinavia, where supposedly they 
have process patents, they actually 
turn out to be product patents. So, 
for all practical purposes, any good 
patent attorney today will be able 
to turn a process patent into a pro­
duct patent.

Mr. Chairman: Just now, excejM 
the USA, no other country haa 
changed the law.

Mr. Robert Meagher: No, but there
is new legislation in the offing in the 
countries I mentioned.

Dr. C. B. Singh: Suppose somebody 
infringes a patent, on whom should 
the burden of proof of the infringe- , 
ment lie?

Mr. Robert Meagher: It should
always be on the second party com­
ing forth with a new process.

Dr. C. B. Singh: If we make such 
a provision, will that be an improve- . 
ment? It will be more acceptable 
to you?

Mr. Robert Meagher: Yes, I think 
it will be a very definite improve­
ment. It will be much more accept­
able to me.

Shri P. K. Kumaran: What makes 
you think that one of the prime 
purposes of this Bill is to create a 
climate of investment in India?

Mr. Robert Meagher: I do not
think that one of the prime purposes 
of this Bill is to create a climate of
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investment in India; . what I think is 
that the introduction of a new . piece 
of legislation in this field has an 
effect on the investment climate.

Shri P. K. Kumaran: Do you know 
that in India our experience has 
been that because of these patent 
rights which are already existing, 
processes developed by our scientists 
we are unable to use? So, it is only 
to create conditions for axploiting 
the know-how available in the 
country that this Bill is introduced. 
Why do you think it will not help 
India?

Mr. Robert Meagher: This ques­
tion is a highly technical one. If 
there is a reasonable patent' law, 
there should be reasonable protec­
tion for the person who first develops 
a patentable item. I do not think 
we should be able to avoid this by 
using legalistic techniques, which 
actually go against the underlying 
purpose of protecting the patent for 
the first person.

Shri P. K. Kumaran: Is it not a
practice in the drug market to make 
slight changes in a drug and mar­
ket it as some other drug and make 
huge profits?

Mr. Robert Meagher: No. They
would rather license it to four or 
five companies, as in the case of 
tetracycline for example, and get 
royalties from them.

Shri Peter Aivares: In developing 
countries there is always concern 
for investment incentives as well as 
development in technology. In the
pharmaceutical industry out experi­
ence is that the patent system has 
been utilised to import drugs more 
or l$ss at the intermediate stage, 
with the result that the process is 
not worked put here. Licence of
rights tries to take care of this situa­
tion. Dops not the provision for
licence of rights provide for the
frpcUqg out of the technology inside

the country so that the cotifltry caa 
develop as fast as possible?

Mr. Robert Meagher: Actually, let 
us put the question in a more realis­
tic context. In 1955 I came to this 
country on behalf of a pharmaceuti­
cal company, who happened to be a 
client of my law firm in New York. 
At that time we were just having 
some exploratory discussions here, 
and I found that the Government at 
that time would not permit these 
people to come to India. They were 
going to provide almost new techno­
logy, but they could not come in. 
We could never get permission under 
your Industries Development and 
Regulation Act. So, these questions 
seem to be theoretical, because, apart 
from your patent law, you have got 
a Ministry of Finance which doe* 
not permit just anybody to cam© 
here.

Secondly, as far as these drugs are 
concerned, the steroid drugs ai*e now 
being made in India and it seems 
to me that more and more of the 
drugs which were imported are 
being made here. I do not know if 
you can force a company to make 
these drugs in India.

Now, I come back to the same 
question. There is no way to force 
a man to do such and such a thing 
for less than what he considers he 
deserves. If he does not want to 
give it to you, you may say, “Leave 
this country” and then he will g6 
away. The point is this. We go 
back to the patent system, an artri- 
trary, system prevailing from 200 
years, and gives an individual 
a temporary monopoly for a period 
of time. At the end, what do yoti 
gain? You gain firstly, a new fac­
tory; secondly, new technology; 
thirdly, a number of Indian scientists 
and technicians, because under you* 
laws you require Foreign Companies 
to tr$in Indian technicians. These 
technicians use the patented pro- 

,x$pses and they develop new pro- 
^ e s  wjiich rthey in turn patent «• 
# 1* Japaq*se f fepve rfcroe.
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There are only three or four 
countries in the world wfcre the 
majority of patents ari& not held by 
foreigners. I think Japan, Germany 
and the United States are the only 
countries in the world where the 
majority of patents are not held by 
foreigners. In the United States, it 
is only 20 per cent; in Germany and 
Japan, it is 30 per cent which is held 
by foreigners, but in countries like 
Canada, it is 90 per cent as It is in 
India. The figures generally run 
from 65 to 90 per cent, where patents 
are held by foreigners. The holding 
of patents by foreigners is neither 
good nor bad. The question is whe­
ther that technology of patent is 
developed in the country and whe­
ther the people in the country 
develop their own ideas and create 
their own products which in turn 
gives them the ability to create new 
patents which are then exported to 
other countries.

Shri Peter Alvares: You have

referred to the investment climate 
in India. From the liberalisation 
policy mentioned by the Finance 
Minister during the last year, you 
will see that the investment climate 
is so good that there is hardly any 
reason to fear that the new provi­
sions of the Patents Bill would retard 
the investment. From the survey of 
the Reserve Bank in respect of the 
profitability pattern, it is seen that 
while the profitability of the USA 
and Britain in. India is the highest in 
any country in the world, in their 
domestic sphere it is the lowest. 
Therefore, the American and the 
English investment in India earn 
them the highest profitability of afiy 
investment in arty other country in 
the world, stad in both these count­
ries the return on , investment in 
domestic sphere is the lowest profit­
ability.

Let me give you some other 
ilgures. The GbVefrnmeftt tit Ixldia 
fort* circulated 16 *6me tit ittr in til* 
f ia n c e  Ctfhstiltatfte t jd ^ t ie fc , the 
taunt* frf iftvesttheht tot tfee jfcihi

1962, 196$, 1964 and 1965. As far at
the United States and the United 
Kingdom are concerned, the invest* 
ment is the highest; in 1962 it wai 
10.9 million; it was 13.29 million i*  
1963; 5.84 in 1964 and 11.68 for the 
last year, 1965. In the United King* 
dOm, it is similar. So, the table of 
investment within the last five yearr 
shows an increase both for the 
United Kingdom and the United 
States. Since then, the Finance 
Minister has given certain conces­
sions for regarding the profit and 
ploughing it back and so on. I*  
view of the increasing ratio of invest­
ment in the United Kingdom and
the USA companies, how do yom
have the fear that the Government 
of India's proposal as contained hi 
the Patents Bill would retard 
investment?

Mr. Robert Meagher: Your ques­
tion is a long and complex one and 
I shall try to answer it briefly. First, 
in relation to the profit figures, theSe 
figures caused me some concern for 
a period of time because we could 
not understand it, and many of my 
clients are getting back something 
like two per cent on their invest­
ment • including one of the largest 
U.S. investors in India. Last year, 
the profit went below two per cent 
on investment. These are rather curi­
ous. The Reserve Bank figures are 
misleading. There are certain invest­
ments that were made a long time 
ago in India and the returns were! 
very good. The investment that has* 
been made in more recent years, and 
the figures of expenses are not quite 
as good, but I find that the profit­
ability is not the only criterion for 
investing, though obviously it is a • 
very hnportant criterion. I think 
that the average flow of investment 
shown in the Economic Times of 
India dated 23th December, 1965 
will reveal that the annuail average 
of 1936 to 1961 was 82 million dollar*. 
In the years 1962 to 1964, it was 6 t  
million dollars; in 1060,^ jjt dropped 
dtiwh to Stf million ddtlirs I feel 
that iU  sitifetldn ft*# n*t W o i  gbttf
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lor a number of reasons, and really, 
the problem is one which is very 
difficult and it will take a long time 
lor me before this Committee to
discuss* these things. But in brief, let * 
me say that it disturbs me very
much, as a person who likes India.
In Taiwan, which has a population 
of 13 million people, there is more 
foreign investment currently than in 
India which has a population of about 
500 million.* Indian market must
get into Squth-east Asia and open
their investments there . and India 
must export to those countries. 
Otherwise, all these will probably 
be lost to the Chinese in Taiwan. 
India must develop her industry and 
txport.

I have just come from Korea and 
Taiwan. I saw there a tremendous 
surge of investment and a client of 
mijie who had been here said that 
he has found the investment climate 
much more favourable there. When 
I say this, I am not being theoretical.
I am not suggesting anything in a 
Machiavellian fashion. But I may 
•ay that those big firms of the Unit­
ed States are • interested in India 
but they will go wherever they 
tnd. conditions to be best. The 
BCIU and others are interested in 
India’s development. Some who are 
mot have yet may invest here some 
day. But people like the ESSO, 
Union Carbide, ITI and Firestone 
are here in India. They are not 
people who might come here. They 
v e  here because they like India and 
they want to see India develop. 
They want to see the investment 
•limate develop. They have been 
here for a number of years and 
they would like to see IAdia develop 
quickly, and they are interested in 
■eeing if there is some way of moving 
ahead more quickly.

The point made about the Reserve 
Bank of India’s figures about profit­
ability may now be referred to. 
They may be right or wrong, but 
ttiat w ili swt' increase the invest- } 
ment. I  wee sent down here to

speak on the Patents Bill. 1 want 
to make .my points here on the 
Patents Bill, and not on foregin in* 
vestment. If your Committee is on 
foregin investments, I will be glad to 
discuss each of those points on foreign 
investment.

Shri Peter Alvares: You said that 
this has an effect bn foregin invest­
ment. The foreign investments in 
India are on the upgrade, and so 
that is a relevant point here. The 
American and English people are 
also investing here in a larger way 
and so, I referred to it. It may not 
be very important to you, but it 
shows that the profitability of 
American and Einglish enterprises 
here is high. I am not saying this 
with any hostility, but their invest­
ment profitability is the highest in 
India, and their investment ratio 
and their profitability are much 
higher than their domestic produce.

Mr. Robert: Meagher: The total
from my country is 250 millipn dol­
lars. It is spread over 15 to IS 
years. In fact, some of it came be­
fore that. The Union Carbide has 
been here for many years.

Shri P. K. Kumaran: You want
India to become like Taiwan?

Mr. Robert Meagher: Only to the 1 
extent of being able to tap the dyn­
amic investments and gain markets 
overseas as Taiwan is doing. I am 
not interested in the political aspects.

Shri A. T. Sarma: You have said:

<cIt is not likely that a restric­
tive patent bill will encourage 
Indian scientists and technolo­
gists to carry out fundamental 
research in India.”

Would you enlighten us on this ex­
pression “restrictive patent Bill”?

Mr. Robert Meagher: Suppose an 
Indian scientist Aits down, jrpends a 
numlber of years qncf develops a new 
drug. If tne day he introduces'* II
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t  everybody in the country oan start
* producing it, there is not going to be 

any great incentive to produce a new 
drug; he might as well invent some­
thing new in steel wihere he will 
have some protection. The Indian 
patentee is in no better or worse 
position than the foreigner. The 
Indian scientist doing research in 
fields which are most restrictive like 
pharmaceuticals may end up giving, 
the product of his research not to 
India as you expect but to other 
eountries where his patent rights can 
be protected. This happened in re­

* gard to Italian drugs. *

V  Shri A. T. Sarma: The provisions 
ef the Bill are based on the recom­
mendations of the commission ap­
pointed by the Government and we 
consider the provisions are in the 
best interests of India. We do not 
consider it a restrictive Bill. Do you 
agree?

Mr. Robert Meagher: If I agreed •
with it, I would not have made the 
remarks I made. Certainly in this 
ease, the decision is not going to be 
made by me. I am just giving my 
comments and they may be rejected 
if they are not effective.

. Shri A. T. Sarma: Do you suggest 
we should follow the same policy 
as in Italy? In India there is already 

► a patent law whereas Italy has no 
such patent law.

Mr. Robert Meagher: I think the 
existing legislation in India in rela­
tion to the points I mentioned: is

•better than the proposed new Bill.

Shri A. T. Sanaa: Do you want 
the existing Act also to be aibplish- 
ed?

Mr. Robert Meagher: I have never 
mglgested that.

 ̂ Shri A. T. Sarnia: There is a vast 
difference between ifaly aftd India.
Do you agree? ^

Mr. Robert Meagher: Your new
Bill in relation to pharmaceuticals 
is more restrictive than the legisla­
tion now in force. .As a result of 
this bill, you may limit the amount 
of research in pharmaceuticals and 
certain chemicals.

Shri A. T. Sarma: In your memo­
randum you have referred to our 
fourth five-year plan. Do you think 
the plan will be economically affec­
ted if this Bill is passed?

Mr. Robert Meagher: Your fourth 
plan envisages a certain amount of 
private foregin capital. If you pass 
a patent bill which tends to become 
more restrictiye, that will be one 
more factor which might limit the 
flow of foreign capital.

Shri R. P. Sinha: You say this Bill 
will -hit Indian research and Indian 
scientists and Indian industry as 
well. Suppose we have a chapter # 
separately dealing with patents and 
discoveries made in India separately * 
and thus discriminate between those 
patents and other patents and dis­
coveries made outside India. Is it
the theoretically possible?

Mr. Robert Meagher: I do not know 
whether it is possible or not; I will 
have to think about it. I am not 
familiar with any legislaion any-
whereelse in the world like that.
Even if it is possible to do that,
I do not think it would be a worth­
while exercise because it would be 
going against all international trends 
and conventions which presently 
exist.

Shri R. P. Sinha: Suppose we have 
such a provision. Will it debar us 
from becoming a member of the 
international body? .

Mr. Chairman: I think it is not a 
proper question. It is hypothetical.

Shri R. P. Sinha: Our experience 
has been that certain patents taken 
out in India have been abused and * 
used to the detriment 6f the national > 
interest. Henlce the provMonb inf 
the Bill have been made ter correct '
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those abuses. If we give certain 
reserve powers to the Government 
to be used only in extreme cases of 
abuse, what psychological effect do 
you .think it will have on the foregin 
investor?

Mr. Robert Meagher: The real
question here is that there should be 
a fair hearing for any individual 
whose patent is going to be revoked.
I do not think it should be an arbi­
trary decision or a decision made 
just by the Controller of Patents. I 
think the individual should be noti­
fied that it is the Government’s in­
tention, because of the following rea­
sons, his patent should be revoked as 
it is against or in the detriment of 
the national interest of India, and 
asking him to appear within -ten days 
so that he may be properly heard. 
He may be allowed to bring wit­
nesses if so required. After that, he 
Should be able to appeal to a court of 
law and only if the court agrees with 
*the decision should his patent be 
revoked. The question here is not to 
encourage individuals to act against 
the interests of the country which

# has granted the patents; the question 
here is to see that there is . a fair 
hearing and rights are not taken away 
from individuals for arbitrary rea­
sons. If for other reasons the Gov­
ernment thinks it proper to revoke 
the patent, fair compensation should 
be paid to the individual. That is the 
real concern, and the concern is not 
that a man should be able to do bad 
things in a country and he may be 
excused just because he has got a 
patent.

Shri Bade: You have said that
this Act should not be retroactive. 
The main purpose of bringing this 
Bill is to fight against monopoly. 
The foreign manufacturers, after 
taking patents for processes from 
R-l to R-37, block the Indian manu­
facturers or inventors from doing 
anything. *rtien they create a mono­
poly and Exploit the Trtdian market 
to the € X * e n tof*s^vfcral cifcres a yea*. 
They do not manufacture tlfe 
prodticts in ikdia and' they import

the patent medicines from abroad. 
Therefore, why should not this Bill 
have retro-active effect?

Mr* Robert Meagher: The problem 
with retro-active pieces of legisla* 
tion, international or even national, 
is basically this. An individual enters 
into an agreement. He comes into 
your country on certain conditions. 
You tell him that under the present 
patent law he may have patent for 16 
years. In good faith he comes and 
develops the industry here. If all of a 
sudden, after three years, you tell 
him that from 16 years you are cut­
ting down the period to ten years, 
and that too from the date of last 
filing the specifications, and because 
he has already completed three 
years he will have only another four 
years, that would not be fair. My 
real objection here is, I do not think 
it is a good procedure for any Gov­
ernment or any individual to enter 
into an agreement with another 
person and then basically change the 
terms of agreement unilaterally. 
This is not the real approach. ’If mo­
nopolies are your problems, and to 
some extent in India monopolies are 
the problem, why not have a restric­
tive -practice Acts as in Germany, 
Britain or France, like the Sherman 
Act, the Clayton Act in the U.S. and 
so on? Why do you not think of 
other ways of tackling that problem. 
To amend the patent legislation is a 
very oblique way to tackle this great 
complicated problem and it will only 
destroy the mechanism of patent.

Slirl Bade: Look at clause '90 of 
the Bill. Are these not reasonable 
grounds?

. Mr. Robert Meagher: The grounds
are there. If you turn to clauses 84, 
86 and 89, the question is one of hav­
ing proper appeals before a judicial 
body*. Cltmse 84' does not permit 
that. Clause 84 provide# ftor appeail 
to the Central Governments The pro­
per approach W to hiin tb H|rre 
a iirti&al1 sfrpfetffi (SbvdPfiMeWi 
obviously, has the powe*, any * f
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it to la  that patents in general, are 
not in the national interest, to do 
something about it.

Shri Bade: Even if the patentee is 
not ab’e to manufacture in India,, it 
should not be revoked?

. Mr. Robert Meagher: What I am
saying ia, if an individual violates 
the regulations, you should give him 
a hearing, allow him to appeal 
against the decision and with the 
approval of the court revoke the pa­
tent.

Shri Bade: All the foreign phar­
maceutical manufacturers have ob­
jected to this. I have seen that many 
of the firms, in Bombay and other 
parts of India, are importing every­
thing from abroad. The know-how is 
nev?r known to our scientists.

Mr. Robert Meagher: There are no 
pharmaceutical companies today in 
India who do not bring in new tech­
no ogy, because your Government 
would not let them come in.

Shri Bade: May & Baker have taken 
57 patents and they are exploiting 
only two at the cost of our poor 
consumers. Is it not our duty to 
pass such a legislation?

Mr. Robert Meagher: Let us sup­
pose that they have only two patents 
in India and the rest 55 are outside 
India. Would you bo in a better posi­
tion then?

Shri Peter Aivares: Then anybody
can work the other 55.

Mr. Robert Meagher: It is not so
easy. Patents are not patents on 
paprr. This is not the way patents 
are worked. If you do not have the 
technology, the know-how and the 
capital, even if you have a7l the pa­
tents in the American Patent Office, 
you would not 'be developing indus­
tries n e c e s s a r i l y . ’ ' '  1

■ i ■< "• M  a m  < .. •>
ahrif  B^de: tyMreg, that/

there will be no large-scale invest­
ment climate for foreigners. With 45

crores population and devaluation, 
is there not sufficient attraction for 
investment?

Mr. Robert Meagher: If you are
asking whether devaluation is not 
an incentive, if I had invested 150 
million dollars in India and put it 
into rupees, I would be getting 35 
per cent less today than what it was 
two months ago. If I am going to 
bring in new investment, obviously it 
would be an advantage.

Shri R. Ramanathan Chettiar: In
the preface to your note you have 
stated:

“The patent Bill appears to be 
moving against the trend to en­
courage new investment in 
India.*1

You have ended by saying:

“Tampering with industrial 
property rights at this time may 
well prove a major deterrent to 
rapid development.”

How have you come to this conclu­
sion?

Mr, Robert Meagher: For example,
if you give a licence of right to a 
man to develop a new drug in India, 
it wiT discourage foreign companies 
from making invests in India, spe­
cially in the pharmaceutical industry, 
because they know that at any time 
the Government can give a licence 
of right to anybody in India to manu­
facture such drugs. From that point 
of view, there is a limitation to 
foreign investment or flow of capital. 
Then, when I speak of property 
rights I mean patent rights.

Shri R. Ramanathan Chettiar:
How does the Bill interfere with the 
industrial property rights?

Hr. Robert Hengher: ^Kow the 
pt^perty right or % n s
fa* a p®riod4> of ltf/ycw s* tftf you 
change it doiwn to 10 years and then, 
in addition, make a licence of right,

807(B)LS—15.
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you interfere with the property 
rights.

Shri R. Ramanathan Chettiar: In
other words, you want perpetration 
of monopolistic tendencies on the 
part of big cartels like Parke Davis 
and Pfizer. •

Mr. Robert Meagher: The first
largest 15 companies in India are not 
American companies. They are Tatas, 
Birlas, Sri Ram, Dalmia Jain and so 
on.

Shri R. Ramanathan Chettiar: I am
speaking of pharmaceutical and drug 
industry and I enquired whether the 
bringing down of the period from 16 
to 10 years will affect the industrial 
property rights. It seems you want 
perpetuation of foreign interests . in 
the drug industry.

Mr. Robert Meagher: I want the
patent law of India to be like the
patent law of any other country, so 
far as the period is concerned, so 
that technology can be shared, be­
cause we have not found any other 
way to do it. By the very nature 
of it, patent is a monopoly. By that 
patent you give a man a monopoly
for a fixed period' of time. I am in
favour of patents and they always 
involve monopoly. However, we do 
not know any other way of trans­
ferring technology without having 
monopoly.

Shrf R. Ramanathan Chettiar: In
reply to a question you stated one of 
your firms, whose investment î  of 
the order of 90 million dollars did 
npt get more than 2 per cent. I do 
not know to wtych industry y o u  are 
referring to.

Mr. Robert ftfetigber:. Not phar­
maceutical in4ustry.

« Shri Rainanatfrftn Chettiar: I 
wiH £CO»^JiyflfrLfc' to drugs and 

i phi h  wilJngive-Wjtt 
tc*«]l43& weh fea*t*m  

your part; If you take the Reserve 
Bank of India Bulletin for November

1964 yoti *Will notice that in 1962-63 
the total investments of foreign in­
terests in the field of pharmaceutical 
and drug industry w*s of the order 
of Rs. 14 crores and they have taken 
away as dividend Rs. 2 crores and 
Rs. 5 crores by way of royalties, 
making a total of Rs. 7 crores on an 
investment of Rs. 14 crores. This is * 
the only country which enables you 
to get a return of 50 per cent on your 
investment.

Mr. Robert Meagher: The same 
argument was given in my country 
before Senator Kefavour by the 
pharmaceutical industry. Well, I 
suppose, if one has money for invest­
ment in shares he would be well- 
advised to invest it in pharmaceuti­
cals. I do not see its relation to this 
question. I have no argument be­
cause I do not have all the facts. I 
have no doubt that profits in some 
industries have been very good. I 
have no doubt that in pharmaceuti­
cals they have been fairly good.

Shri R. Ramanathan Chettiar:
Which is the industry you are re­
ferring to?

Mr. Robert Meagher: I cannot
mention it. It is not pharmaceuticals.

Shri R. Ramanathan Chettiar; In 
my experience of a long period I 
have not seen even a single instance 
where a foreign investment gets a 
return of 2 per cent.

M r.' Robert Meagher: After the 
meeting we can discuss it. I do not 
want to give my client’s information 
in the Committee. As far, as the ac­
tual profit question is concerned, is 
there any way legislatively through 
the patent process to limit the pro­
fits? Secondly, will it come in the 
way of flow of technology in the field 
of dzyugs. • j '

i .'b i*’*] , ri t\r ■ t:
^  phri -Kayftn t̂han, , C£etUw:
bT*»t dW
wjrich tbi? ,pil>ihfts drafted Wfi
want the prices of life-saving drugs 
to be brought down to reasonable
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levels so that they can reach {he poor 
men of this country.

Mr. Robert Meagher: Price con­
trol is not and should not be the 
function of the patent law.

Shri E. Ramanathan Chettiar: We
also want to curb the monopolistic 
tendencies of some companies.

Mr. Robert Meagher: You have 
made two points, prices and mono­
polies. I would suggest that the 
proper place to handle prices and 
handle monopolies is the price legis­
lation and the monopoly legislation. 
You already have an Industrial (De­
velopment and Regulation) Act. A  
section of that Act says that if the 
Government feels that the distribu­
tion is unsatisfactory or the price 
level is high, it may step in and 
control distribution and prices. It is 
already there in your legislation. 
You do not need a patent Bill to do 
it. By this provision you are putting 
into the Patent Bill things which are 
not relevant to patent legislation. I 
am not arguing the philosophy of 
monopolies which I too do not hap­
pen to favour. But that is another 
question.

Shri R. Ramanathan Chettiar:
You are a good public relations offi­
cer.

Mr. Chairman: Do you, as a law­
yer, agree with the conclusions of 
the Kefavur Committee report?

Mr. Robert Meagher: There is a
majority report and a minority re­
port. Which one are you referring 
to?

Mr.. Chairman: The majority re­
port.

Mr. Robert Meagher; I do not 
agree with the majority report. I 

' have* id qualify th&tylistat#nentVr the  
^ K e f a v i i ? a r e  btis£d 
5<ffi aNSng'seffty W hiafciiii; Urt*
have said in the report that there

were certain problems and certain 
abuses. I think to some extent pro­
bably there are problems and there 
are abuses. The question is whether 
the Kefavur Committee report fairly 
reports the findings that took place 
before their own Committee. In a 
hearing that goes on for months, 
naturally people from both sides 
come and report. So, in the report 
you should at least mention what the 
other side have said. You may not 
agree with it, but at least you should 
state what they said. The reason 
why as a lawyer I object to the Kefa­
vur Committee report is that I do 
not think enough consideration was 
taken of the view expressed by 
people who opposed what Kefavur 
was doing. As a lawyer I am inte­
rested in balancing the two options—  
the need for drugs and pharmaceuti­
cals and the need for incentives for 
people to make inventions. These two 
should be constantly balanced.

I am not satisfied with the patent 
legislation as solving this problem. I 
am not sure that the whole patent 
approach is the right solution. If we 
go in for a Patent Bill, it seems to 
me that the patent Bill should adhere 
to the fundamentals of patent, 
namely, protection, monopoly if 
you want, for a fixed period 
of time so that you can create 
incentive for bringing out inventions.

The problem is how do you get 
these drugs, which are life-saving 
and important, to the broadest num­
ber of people at prices which are 
reasonable. One * way ' may be to 
increase the Government Health Ser- 
viecfc, as the English have done. But 
when in a country so much of the 
budget is already demoted to health 
and development Wfien not enough 
money is available with the Govern­
ment for providing better health 
services, what Shi>iil  ̂ be doiie? That 
is the problem in youi* Country.'

lWr. C B a in * » « :  As yfcU ha^reJfwt it, 
*Jttiat itiMlife probfefti.rWe £  Huge
^ptflfcfloiW We WHrii ^We8miflW6 at 

to t th*t' mkf&nn rfcftdh 
the common mfcri. The foreign
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patentees are importing only the 
intermediate* and they have not 
started manufacturing drugs here; nor 
have they established any research 
institutions in the country. The main 
object of o u t  Patent Bill is to pro­
mote research and develop industries. 
That has failed and that is why we 
want to amend the law and these are 
some of the amendments directly aim­
ed in that direction.

Mr. Robert Meagher: I understand 
that and if I thought that what you 
were doing was going to achieve that,
I would say, “Good”.

Mr. Chairman: That can be seen
only by the results.

Mr. Robert Meagher: That is my
opinion and that is all I can offer.

Though I understand why it is be­
ing done, I must say that before I 
came to discuss this Bill, one of the 
main things that I could see was why 
at this time India wanted to intro­
duce this legislation. My conclusion 
was, as I have stated to you, that it 
seemed to me that you were trying 
to solve the problem of prices and 
supply of drugs to a large number 
of people. I am not at all opposed 
to that goal. My question is whether 
by these amendments to the patent 
legislation you will be able to achieve 
this goal.. I, unfortunately, feel that 
this will not do. The reason why it 
will not do is relatively simple. There 
is no legislative way in which any 
legislature in the world can force peo­
ple in other 'countries to give them 
their technology and their money 
unless they give them in return what 
the people want. It is just difficult.
I do not know the way to solve this 
problem. I appreciate the reasons 
for the effort but I Just do not feel 
that this would be the way to do it.
I can assure you that if I do find 
the way/ I shduld be vety glad to 
share my Wean wWi you hfijr,,
cause* I ‘think, ^  an h^pe to 
adme way sa thctf poor people can at 
least have good health.

Mr. Chairman: That is our main
object. You had the patent law in 
the USA for nearly 300 years but all 
the research has been done only re­
cently, that is, in the last 20 years. 
Why did the patent law in USA not 
promote industry and research all 
these years?

Mr. Robert Meagher: The whole
development of science in recent years 
has changed radically. We have made 
a number of fundamental break­
throughs in relation to science. Just 
as the quantum theory was developed, 
there was a sudden breakthrough in 
a number of fields in science and that 
has certainly got a cumulative effect.
I am not an expert in the history of 
patent legislation to be able to sug­
gest why in the past this technique 
has not paid, but one of the reasons 
is obvious. If I wanted to come to 
India 300 years ago from New York, 
it would have taken me months and 
months.

Shri R. Ramanathan Chettiar: 300
days.

Mr. Robert Meagher: Today if I 
want to come to India, I can probably 
be here in 24 hours and in the 1970s 
i f  I want to come to India, I will pro­
bably be able to come here within 
eight hours. T h e narrowing of the 
gap in the world between people has 
meant an exchange of ideas, techno­
logy and so on as a result of w hich  
there has been more development. For 
that reason, I think, patent is now 
getting outside of the national bound­
ary and there is more advance.

Mr. Chairman: May be, it is an un­
pleasant question, but I would like to 
ask whether it is because you confis­
cated all the German patents as 
enemy property that so much o f  re­
search and development took place in 
\mprica

Mr. Robert Meagher* I do tttit think 
Pie Axtie&tm fe*
pendent A l ­
though yout Wlif fmaP^that Japanese 
and German patents were worked as
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a result of the war, however, it would 
be a bit unfair to suggest that. If 
we take pharmaceuticals, out of the 
450 patents issued during the past 20 
years, 370 have come from the United 
States.

Mr. Chairman: I find several of 
your leaders, like Jefferson and seve­
ral High Court Judges, saying In the 
inquiry held in the USA that the 
patent law is mainly to promote re­
search and industry particularly of 
the country where the law is passed.

Mr. Robert Meagher: I think, every 
country is interested in developing its 
own technology and economy first. 
When you have development then 
you export. The problem Is only to 
get started. However, there is a 
a trend in the world today which is 
much more international.

Mr. Chirman: Internationalism
comes only when nationalism is satis, 
fied.

Mr. Robert Meagher: That is true.

Mr. Chairman: Thank you very 
much.

Mr. Robert Meagher: May I just 
say once again that I want to thank 
you all for enabling me to come here. 
I consider it to be a great honour and 
pleasure to be able to come here. Z 
hope, over the years as I keep com­
ing back to India, we will have a 
chance to meet more often. Thank 
you very much.

Shri Sham Lai Saraf: May we reci­
procate. the same feelinff.

(The witness then withdrew).

(The Committee then adjourned).
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I. Organisation of Pharmaceutical 
Producers of India, Bombay.

Spokesmen:

1. Dr. H. R. Nanji.
2. Shri Keith C. Roy.
3. Shri S. V. Divecha.
4. Shri J. Reece.
5. Shri A. V. Mody.
6. Dr. S. L. Mukherjee. .
7. Shri J. N. Chaudhry.

Mr. Chairman: The evidence that
you give is public. It will be printed 
and laid on the Table of the House. 
It will be Circulated to all the Mem­
bers of Parliament. Even if you 
want anything to be kept confidential, 
it will be printed and given to all 
Members.

We have received your Memoran­
dum. It has been circulated to all 
the Members. If you want to make 
wt any new point or stress any par­

ticular point, you may do so. After­
wards, the Members will ask ques­
tions and you may answer them

Dr. H. R. Nanji: Mr. Chairman and 
the Members of the Committee: I take 
it as my very pleasant duty to thank 
you on behalf x>f the Organisation of 
Pharmaceutical Producers of India 
and my colleague* present with me 
here for giving us a welcome oppor­
tunity of submitting oral evidence be- 
iore this truly representative Select 
Committee, which comprises of va 
select group of Members from Lok 
Sabha and Rajya Sabha. The manner 
in which this august Committee has 
been prepared to take evidence from 
all individuals and organisations. In­
dian and foreign, who have some 
knowledge to shed, on the subject of 
patent system has been most exhile- 
rating and satisfying. We know that 
this is not usual with the Select 
Committee. It is a great tribute to 
your open-mindedness and to the 
catholicity of the parliamentary sys­
tem.

My colleagues and I are before you 
with a reckonable status on behalf of

the Indian Pharmaceutical Industry. 
The Organisation we represent in­
cludes as members most of the im­
portant pharmaceutical manufactur­
ers in India. In terms of manufac­
turing capacity, it represents more 
than 70 per cent and in terms of ex­
ports, more than 90 per cent. It em­
braces public sector ah well as pri­
vate sector companies including pure­
ly indigenous manufacturing units.

The Patents Bill contains some 
clauses which may be said to be dis­
criminatory against the drugs indus­
try and, therefore, is of vital import­
ance to our members. H ie subject- 
matter covered in th? Bill is so com­
prehensive and so highly technical 
that it is difficult for one person only 
to study all the aspects and be in a 
position to answer satisfactorily your 
questions. With your permission, 
therefore, I have taken the liberty of 
bringing with me some of my col­
leagues. I have pleasure to introduce 
th*em. •

Mr. Keith C. R0y is the Vice-Pre­
sident of this Organisation and the 
Managing Director of Merck Sharp 
& Dohme of India Ltd. He joined the 
Indian Civil Service in 1935 and re­
tired in the year 1952. He has repre­
sented India at various international 
conferences including the Colombo 
Plan Conference, Paris Peace Confer­
ence and meetings of the World Bank.

Mr. S. V. Divecha is the Secretary 
and the Legal Adviser of Hoechst 
Pharmaceuticals Ltd. He practised as 
a Solicitor in Bombay tor 9 years and 
in the last over 6 years has been 
attending to patents and trade mark 
m&tters on behalf of this firm.

Mr. Chaudhry is the Executive 
Director of the Organisation. He 
worked with the Government of India 
from 1947 to 1980 in the Ministries 
of Communications and External 
Affairs. He represented India in the 
walr t6m Vietnam frotn 1960 to 1901 
based at Hanoi, fo r  sometime he was 
vto Parliamentary Assistant attached 
with the late Prime Minister, Pandit 
Jawaharlal Nehru. »■ *
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Mr. J. Reece is a Director of Glaxo 

Laboratories India Private .Ltd., a 
Fellow of the Pharmaceutical Society 
of Great Britain and he has firs c-hand 
experience in pricing and sales.

Mr. Mody is the Chairman of the 
Development Council for Drugs and 
Pharmaceuticals, Government of India 
and the Chairman and the Managing 
Director of the Unichen Laboratories 
Ltd. He has considerable experience 
of researches done in National Labo­
ratories.

Dr. S. L. Mukherjee is the Director- 
in-charge of Research in Sarabhai 
Chemicals Ltd. and has numerous 
patents to his credit.

Lastly, i am the President of the 
Organisation. My primary interest is 
in quality control being the Mana­
ging Director of the firm of Public 
Analysts and Consulting Chemists 
Italab Private Ltd. Besides, I am a 
Technical Director of Pharmed Private 
Ltd, and Wander Pharmed Private 
Ltd., both pharmaceutical firms. I have 
had the opportunity of studying the 
complete cross-section of the Indian 
pharmaceutical industry during the 
last 12 years, first as a member of 
the Pharmaceutical Enquiry Commit­
tee and later as Chairman of the 
Development Council of Drugs and 
Pharmaceuticals. Also I was a member 
of the Pharmaceutical Delegation to 
Russia in 1956 and Leader of another 
Pharmaceutical Delegation in 1963 to 
the United States of America, the 
United Kingdom, Germany, Switzer^ 
land and Japan. Our members were

• extremely happy to show .round the 
plants to the distinguished members 
of this Committee in Bombay, Baroda, 
Poona, Calcutta, «tc. It is m y firm 
belief that these visits have been 
mutually beneficial: from your point 
of view to know the present status 
of the pharmaceutical industry and the 
future programme we have before us; 
and from our point of view to know 
the main points which are exercising 
your minds on the subject under con­
sideration.

Today perhaps we are in *  better 
position to discuss thia subftct Ia  Its

proper perspective. With your per­
mission I propose to give a brief 
expose highlighting some of the essen­
tial comments in our memoranda, 
explaining and elaborating wherever 
necessary.

An important feature of this expose 
is that we have suggested precise 
amendments to some of the vital 
clauses in the Bill. These amend­
ments have already been circulated 
to the members. We will then be 
ready to answer the questions which 
the members may ask. For the reason 
I have stated, the question will be 
answered either by myself or by one 
of my colleagues who has made a 
special study in the relevant subject.

We have submitted to the Commit­
tee two memoranda: the first deals 
very briefly with our comments and 
suggestions on different clauses of 
the Bill; and the second, the supple­
mentary .memorandum, comprises a 
large mass of facts and data which 
are relevant to the subject.

Our principal motivation in sub­
mitting our views before the Com­
mittee are first to share only the 
true facts and secondly to be guided 
by what we wish to call the national 
and enduring interests of this country.

We have every reason to be proud 
of the record of the pharmaceutical 
industry in the period which has 
elapsed after Independence. Unlike 
many other industries, the pharma­
ceutical industry has met every Plan 
target. In the fields of production, 
import substitution and export?, we 
have done very well indeed. All this 
is lucidly brought out in the book­
let called Indian Phamaceutical Indus­
try, 1965. This booklet has already 
been circulated to the members.

Some hon. Members: We have not
received it;

Dr. H. R. NanJ!: We shall arrange
to circulate it.

This booklet h «  1mm comjrtUd u*4 
psfbUahad ton bihatf of th i Director
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General of Technical Development, 
Government of India. It is an official 
publication and whatever is stated 
therein is based on facts.

For the benefit of the members we 
have prepared four charts. These 
charts have also been circulated to the 
members. The first chart shows the 
production value in rupees of phar­
maceuticals from 1948 to 1965; this 
chart shows clearly how the produc­
tion has risen from a mere Rs. 12 
crores in 1948 to the expected target 
of Rs. 175 crores at the end of the 
Third Plan. The second chart shows 
the production of basic drugs in India 
in 1964; this chart shows the value 
of production of the major items of 
basic drugs such as antibiotics, sulpha 
drugs, anti-T.B. drugs, anti-dysentery 
drugs and so on.

Shri R. P. Sinha: Both private and 
public sector?

Dr. H. R. Nanji: Yes; both are
included. '

The third chart shows exports 
during 1958— 65. The fourth chart 
shows the saving in foreign exchange 
and this is a measure of import subs­
titution.

Shri Kashi Ram Gupta: I have not 
been given the charts.

Mr. Chairman: They have been
circulated.

Dr. H. R. Nanji: Reference may 
also be made to Chapter 1 of the 
Supplementary Memorandum, which 
outlines also the economic contribu­
tion the industry has made to the 
nation. We wish to submit that the 
phenomenal growth of the pharmaceu­
tical industry in this country has been 
largely due to the patent system 
which has been in vogue so far. This 
system fo r ' developed and develop­
ing countries has come to occupy a 
unique importance to both. In other 
words, it has to be recognised that 
the law (relating to patents has to be
xifrVtewed..iii the International con-
tfcftfc 1ft relation to' Apital investment,

know-how and advancements made in 
research. . .

Shri R. Ramanathan Chettiar:
Without sacrificing the national inte­
rest.

Dr. H. R. Nanji: It can never be
approached or dealt with in isola­
tion.

In the second Chapter of the Sup­
plementary Memorandum, the role of 
patents in the transfer of technology 
to India has been dealt with exhaus­
tively. We have illustrated what 
phenomenal progress the pharmaceu­
tical industry has made in the last 
decade owing to adequate patent pro­
tection and have highlighted the 
adverse effects which must follow the 
weakening of patent protection not 
only on the transfer of technology 
from abroad but also on investment, 
research and export. No doubt, it is 
the sovereign right of every govern­
ment to devise legislation most suit­
ed to that country or in the best form 
of enlightened self-interest . In 
fact, the kingpin of outr argument is 
that we should stand guided by 
enlightened self-interest. Our Prime 
Minister said recently that nations 
have become increasingly inter-depen­
dent in the modern age and our eilorts 
should .be to work together. The time 
has long past when we could afford 
to live as frogs in the well. The 
highest calling of the scientist is the 
development of knowledge in the 
service of mankind.

W e are convinced that fruits of ^  
advancement in the pharmaceutical 
field, wherever made, should he 
available and acceptable to all people 
and our people are no exception. It 
is very relevant to examine the pro­
gress made by a number of countries 
under the patent system. Tlie first 
country which we, as Asians, would 
like to consider is Japan. Before I 
state some facts about that country,
I wish to correct a totally incorrect 
statement that has been recently made, 
namely, that Japan has progressed as 
they had no patent regulation prior 
to the War. *niat country has had



719
Patent Law going as back as 1885, 
became a Member of the Paris Union 
in 1889 and the present strong Patent 
Law had its origin in 1921. The latest 
amendments in 1959 only serve to 
make the patent protection even 
stronger. A  country completely 
impoverished in defeat, industrially 
ruined and politically shaken has 
risen in economic heights never 
known before. In the pharmaceuti­
cal industry, it is to-day second only 
to the U.S.A.*with a production figure 
of Rs. 550 crores in 1964 for a popula­
tion of 90 millions as compared with 
about Rs. 140 crores in 1965 in India 
for a population of 450 millions. In 
standards, it compares with the most 
advanced countries of the world and 
its products are imported by the U.S., 
Germany, France, U.K. and many 
Far Eastern countries. Out of the 
total pharmaceutical exports of 
Rs. 23.71 crores in 1964, the value of 
exports to the U.S. alone was Rs. 3.6 
crores more than our total exports in 
pharmaceuticals. Its research expen­
diture on pharmaceuticals only in the 
year 1964 was Rs. 17.9 crores.

We are very sensitive in regard to 
royalty payments for technical know­
how. In the year 1964, Japan made 
the royaHy payments to the tune of 
Rs. 69 crores. She earned only Rs. 8.5 
crores as patent royalty which means 
that the net minimum payments 
amounted to Rs. 65.5 crores. I make 
bovd to say without any fear of con­
tradiction that this remarkable 
achievement of Japan is due to three 
factors:

(1) Strong patent legislation 
safeguarding the essential 
interests of the inventor;

. (2) Very free acceptance of 
foreign know-how from 
almost every advanced coun­
try in the world; and .

(3) Payment of adequate royal­
ties to the patentees.

You have heard the evidence of the 
Japanese Delegation. They are con- 
Viiiced that the cross-flow of techni­
cal know-how and cross fertilisation

of know-how in international com­
merce is possible only under a com­
plete protection of Patent Law. We 
have given in Chapter 8 (in our 
supplementary memorandum) a more 
detailed study on Japan. The evid­
ence tendered by the distinguished 
Japanese Delegations must have given 
a very clear picture of this spectacu­
lar progress in pharmaceuticals in 
Japan and how this has been achiev­
ed. This classic example is well 
worthy a close study and emulation 
by our country.

Germany’s example is not different 
from Japan in terms of the impove­
rished state it found itself in after 
World War II.

The example of Italy has been fre­
quently misquoted in recent years. 
It has been stated that Italy has a 
flourishing pharmaceutical industry 
because there has been no Patent pro­
tection for drugs in the last two de­
cades., It has also been stated that 
for the same reason the prices of 
drugs in Italy are the least. Both 
these statements are probably wrong. 
For the benefit of Members, we have 
included a Chapter on the Italian 
Pharmaceutical Industry in our Sup­
plementary Memorandum Chapter 7.

In this regard, Members have had 
the benefit of the oral evidence of a 
very eminent Italian, Professor Ber­
gami. I am certain he must have 
cleared many of the misconceptions 
alleged to be associated with the ex­
istence of a non-patent system in Italy 
in the field of pharmaceuticals.

Europe, Japan and America belong 
to one school of thought on the patent 
system. There is however a delight­
ful identity in this field between this 
group and East Europe. The United 
Soviet Republic, Czechoslovakia, 
Yugoslavia and other East European 
countries all adhere to a strong patent 
system and are members of the Paris 
Union. The essential requisites for 
becoming a member of the Paris 
Union ife to have a national patent 
legislation which gives adequate pro*
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taction to the inventor, and does not 
erode his rights. It is not so long 
ago that Russia has joined the com­
munity of nations for the exchange of 
information and know-how in science 
and technology and as a result, it has 
taken up membership of the oldest 
international institution on patents, 
the Paris Union. ,

Shri Peter Aivares: May 1 ask pnj
question? It would be better if he 
goes to other aspects instead of read­
ing the whole thing.

Shri Sham Lai Saraf: Let him have 
his full say.

Mr. Chairman: You can continue.

Dr. H. E. Nanji: The significance of 
this development is only too obvious. 
It certainly means that on at least one 
subject of international importance, 
Bast and West meet on one platform 
and conform to certain identical 
standards which should form a basis 
for ourselves. In the sixth Chapter of 
our supplementary memorandum, we 
have given a resume of the Patent 
Laws in some of the important coun­
tries in the world covering essential 
aspects only of such laws in respect 
of period of validity of patent, patant- 
able subject matters, compulsory 
licences and licences of right, Gov­
ernment use of patents and expropria­
tion. In the 9th Chapter, the factu­
al data on a number of important 
subjects relevant to the Bill have 
been given. Some of these have been 
compiled for the first time in India 
and shall replace the erroneous con­
jectures and statements made from 
time to time. Other explanations 
apart, this organisation and the dele­
gation appearing on its behalf have. 
for very good reasons, drawn heavily 
on the report of Justice Rsjagopala 
Iyengar. You will agree that he took 
three years in completing this report. 
He is highly respected and an emi­
nent judge of the Supreme Court and 
made a thorough, intelligent and de­
tailed study of the subject. He de­
serves by and large acceptance and 
respect from all of us. Since the

time he submitted his report and 
now, the economic developments in 
the world, more so in our country, 
point to one conclusion only that the 
Patent system is the greatest instru­
ment to stimulate industrial research, 
and through it ever-growing indus­
trial progress and growth. Countries 
are the warp threads and interna­
tional economic co-operation in sci­
ence and technology are the weft 
threads of the fabric of peace. The 
more the wefts the stronger the peace.

Sooner than later India has to join 
the Paris Union so as to belong to 
the progressive group of countries on 
whose support and co-operation this 
Union thrives. A  Model Law for 
developing countries on inventions 
has been drafted by a Committee of 
Experts under the auspices of the 
United International Bureau for the 
Protection of Intellectual Property. 
1)118 is known as BIRPI. It was com­
posed of 22 countries including India 
out of a total of 69 countries which 
consider themselves as developing 
countries. In formulating our views 
we have drawn on this report, again 
for good reasons. Conformity with 
the recommendations of this report 
will make it easier for us to gain 
membership of the Paris Union.

Shri E. Ramanathan Chettiar: May 
I draw the attention of the witness 
to Justice Rajagopala Ayyangar’* re­
port on patent legislation where it is 
mentioned that USA. virtually confis­
cated all German patents during the 
Second World War.

Dr. H. E. Nanji: Before I venturte
to explain this Organiation's views on 
the important clauses of the Bill, I 
wish to state that we only desire to 
contribute our views in the hope that 
the Bill as finally drafted will be 
wholesome, practical and helpful to 
the growth of the pharmaceutical in­
dustry of India which is so vital for 
the good health of the nation.

I will now come to the considera­
tion of a few of the important clauses 
to which reference has been made in 
our memorandum.
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First is Cl. 2 (h )— page 12 of the 
memorandum. Let me first draw the 
attention of the Committee to our 
comments on the definition of ‘Gov­
ernment Undertaking’. Under clauses
09 and 100 I wish to discuss why 
'public sector undertaking* and ‘any 
other undertaking* should not be in­
cluded in the definition of ‘Govern­
ment Undertaking*. To the b§st of 
our knowledge no country in the 
world includes Universities, research 
institutions or other scientific or tech­
nical institutions in such a definition 
for the simple reason that this is tan­
tamount to withdrawal of the effec­
tive value of patent protection over 
a wide field. Mr. Justice Ayyangar 
also expresses the very same view. 
We do accept that Universities and 
research and other institutions need 
the use of patented invention for the 
purposes merely of experimenting or 
doing research including the impart­
ing of instructions to pupils. These 
needs have been provided for adequa­
tely in Cl. 48(d) of the Bill. The 
amendment we have suggested has 
been placed on the Table and in res­
pect of this clause 2(h) we have re­
commended that sub-clause (ii) and 
sub-clause (iii) be deleted together 
with the following words from clause 
2(h) ‘Council of Scientific and Indus­
trial Research...............  major part of
the Government.’ #

Now, on clause (5) the Minister for 
Industry in introducing the Bill in the 
Lok Sabha has made some forceful 
remarks regarding process/product 
patents. I, therefore, wish to take 
a little of your time to explain the 
stand taken by this Organiation 
OPFL

For the first time the Indian patent 
law makes a distinction between 
different clauses of inventions in re­
gard to the type of protection and 
this clause restricts *the claim to the 
processes only in the case of foods, 
drugs and substances prepared by 
chiemifcal processes There is not 
lefcSt "apjfht $hat there is at> 4ncrew- 
ln$ trferid to :thevjwcrld fcoth *m deve-  ̂
lofting and developed countries to 
grant product protection per se in

respect of invention* for drugs and 
medicines* The reason* are obvioua. 
A very large majority o l inventions 
in the field of drugs and medicines 
are produced by synthesis and the 
process of manufacture generally does 
not involve any novel principle. Nor 
does it constitute a significant part of 
the research work leading to the 
discovery of a new medicine. It is 
the far more exhaustive testing it­
self— bacteriological, pharmacological 
and clinical— of thousands of com­
pounds out of which one may finally 
emerge as the useful drug that re­
presents the justification for patent 
protection. With little research effort 
one can work out in many cases an 
alternative process and thereby cir­
cumvent the process patent of the 
original inventor. It works, there­
fore, unfairly to the disadvantage of 
the first inventor. However, there 
are some scientists and technologists 
who held the view that in the present 
stage of development of science and 
technology in this country product 
protection may run counter to the in­
terests of indigenous research and 
technology. Therefore, we suggest 
that, for the present, in that field of 
articles of food, medicines and drugs 
the protection be extended to the pro­
cess of manufacture and to the pro­
ducts produced by such process.

However, the main difficulty in ac­
cepting process patents is the necessity 
for the patentee to provide burden 
of proof in case of alleged infringe­
ment. This is difficult and well nigh 
impossible especially when the drug 
or medicine is imported from abroad 
to prove that the infringer has used 
the process claimed in the patent spe­
cification. It is usually necessary to 
gain access to his plant which neither 
the patentee nor probably the Court 
can enforce. This difficulty has been 
clearly recognised in the BIHPI re­
port. To overcome this, difficulty th° 
BIRPI report has made a provision 
under Sw. *51 that in inspect of pro- 

''c^a ^ a t^ r x p ®  product is ftresuprcd 
,<o b* npL&i-py the patented process 
unites? proved to the contrary. 
That is, the burden ' of proof
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should lie on the alleged infringer. 
All industrialised countries having 
only process protection, for example, 
Japan, Germany Switzerland, etc. and 
even the East European countries 
such as Poland and Yugoslavia have 
provision to this effect in their res­
pective patent laws.

This organization very strongly 
urges that the Indian patent law 
should also contain a similar provision 
to protect the inventor. ^ ie  exact 
wording of the clause is given in the 
suggested amendment.

Clause 47: In some knowledgeable 
circles a view has been expressed that 
the process protection granted under 
clauses 5 and 47 of the Bill may not 
be effective to cover the im­
portation of the product made by the 
particular process patented in India. 
According to a UK decision where 
the patent is not for an article but is 
only for a process, the protection 
covers not merely the patented pro­
cess but also extends to the articles 
when made by the use of the process 
whether such use is within the 
country or abroad so that importation 
or sale of an article made abroad by 
the patented process would be an in­
fringement of the process patent. 
Justice Ayyangar in his report on the 
revision of patent law has recom­
mended the adoption of tiie Rule 
followed by U.K.

The Bill does not specifically state 
that importation into India of a pro­
duct nlade abroad by a process paten­
ted in India will amount to an infrin­
gement of the patent. It is submitted 
that in order to set at rest any future 
controversy, Section 47 should be 
suitably amended to secure that the 
importation of a product made abroad 
by a process patented in India will be 
deemed to be an infringement of the 
patent,

o^r
, clause TTiis C^lise takes otlt frdm *tHe 
sphere of infringement of patent

rights a wide variety of operations 
if they are done by or on behalf of 
the Government. It permits the Gov­
ernment to use a patented invention or 
to import a product covered by a pa­
tent without any compensation to the 
patentee. The exercise of Govern­
ment's rights under this clause is not 
subject to judicial assessment by an 
independent tribunal. Let us briefly 
examine the detailed implications. 
Firstly, if this clause were enacted, 
the provisions are cast in such wide 
terms as to confer on the Government 
which is a major consumer of many 
products, almost unlimited powers to 
infringe patent rights.

Secondly, this clause goes counter 
to the very basic idea and philosophy 
for the grant of patents given in 
clause 83 which states that patents 
are granted to encourage inventions 
and to secure that they are worked 
in India on a commercial scale and 
to the fullest extent. It does not need 
much imagination to see that if clause 
48 were enacted it would encourage 
the import of pirated goods under 
circumstances of grossly injurious 
and unfair competition to the home 
industry. Moreover, it would subject 
indigenous industry to loss of patent 
protection over a wide field.

Thirdly, the constitutional propri­
ety of a clause which permits the Gov­
ernment the use of patents which are 
a species of intangible property, with­
out payment of reasonable compensa­
tion and without due process of law, 
needs careful examination. We concede 
that it is the duty of Government to 
ensure that the laws of the country 
pay due regard to the national eco­
nomy. The rights of Government to 
import a patented product or to make 
use of patented invention are amply 
provided for in Clauses 9$, 10*6 and 
102, Under these clauses, Govern­
ment Jias the right t6 lit^ort a paten­
ted ^bu&e'-iuid use I patented' ffivei- 
tionf Bat fanfaamental
between \ claiistt§ and <$iu&
is that the exercise of Government’s
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rights is subject to payment of com­
pensation and in default of an agree- r 
ment, compensation has io  be deter* 
mined by a reference to the High 
Court under clause 103.

I shall have something more to say 
on these two clauses a little later. The 
relative provisions of this clause 48 
do not find a parallel in the patent 
laws of any country in the world. We 
strongly urge the deletion of clause 
48, particularly as there are adequate 
provisions in the Bill for use of an 
invention by the Government for 
certain specified purposes.

We then come to clause 53. Here 
again for the first time in India, this 
clause discriminates in the term of a 
patent in respect of inventions of drugs 
and medicines. Not only has the pe­
riod of validity been reduced to 10 
years for new patents, but the term 
of all existing patents relating to drugs 
and medicines has also been reduced to 
10 years. Lastly, the provision for ex­
tension of a patent in the existing 
patent law has not been included in 
the Bill. In the memorandum we have 
made detailed comments on this clause. 
We have reviewed the1 position in 
other countries of the world and have 
laid stress on the likely adverse 
eflects if this clause is enacted in its 
present form.

Apart from anything else, this Com­
mittee must consider what damage 
this clause will inflict upon Indian 
patentees. Our own scientists are 
beginning to produce results, some of 
which are patentable. If we are to put 
limitations on the period of validity 
our own scientists will suffer. Sir, it 
has to be emphasised that the time- 
lag between the date of application for 
a patent and the manufacture of a 
patented article in India is extremely 
long for items covered by the drug 
iiflu^ry due,to a number of a$dition- 
5kfttppsty h i ^  are necessary .im fer’& e  

tî ct ^ d .  W&W foe industries
Jjeveiopjinerit an$ R eguU ^ns. A<Stf tt 
is not impossible that in many cases 
a patent'will be almost due for expiry

before completing the procedures that 
are necessary before commercial 
manufacture of a new drug is possible. 
Therfore, if the time is reduced to 10 
years, it would in effect, in some 
cases be as good as abrogation of pa­
tents in the field of drugs and me­
dicines. There is hardly any country 
in thQ world which provides for a 
term of 10 years in respect of patents 
for drugs and medicines without 
making adequate provision for the ex­
tension of the term. We recommend 
that the provision in the existing Act 
for exetension of the term of the 
patent when Government are satisfied 
that the patent has not been suffici­
ently remunerative, be retained in the 
Bill.

As regards patents granted under 
the existing Act, there can be no doubt 
that by reducing the term to 10 years, 
a patentee is deprived of his rights in 
the patent vested in him by the old 
Act. This deprivation would surely 
raise legal issues and needs careful 
examination.

In the amendment to this clause 
which we have proposed, we have re­
commended 14 years from the date 
of the patent. But if this is unaccep­
table, we have suggested as an al­
ternative—but only as a rather poor 
alternative— a term of 10 years from 
the date of sealing of the patent.

Next clauses 87 and 88. These two 
clauses are among the most important 
in the Bill and a correct reappraisal 
by the Joint Committee of the deep 
issues involved will go a long way to­
wards sustaining the healthy develop­
ment of the drugs and chemicals in­
dustries and ensure a proper climate 
for research and investment in India. 
Clause 88 compels the Controller, to 
grant a licence without taking into 
consideration the basic minimum re-

< rw r r  TT/T* —
“The order of the Controller fixing the 
terms on which the licence shall be
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granted is not governed by the pro­
visions of clause 92 pertaining to the '
procedure for dealing with applica­
tions for compulsory licences. The 
applications made under clause 88 
can be summarily disposed of by the 
Controller. No appeal has been pro* 
vided for. It has been our firm belief 
that the automatic endorsement of 
patent^, relating to drugs with the 
word “licence of right" and the result­
ing automatic grant of licence by the 
Controller to any applicant, will re­
sult in chaos and will have profound 
effects in a number of directions which 
have been narrated in the memoran­
dum on pages 52 and 99. There is not 
the least doubt that theae provisions 
will hamper industrial progress and 
restrict research and inventive in­
novation in the country in the field of 
drugs and chemicals. The ceiling of 4 
per cent royalty and other remunera­
tion in the field of druga and medicines 
is another discriminatory provision 
and will impede the smooth flow of 
know-how. There ig also no sub­
stance in the argumenr that the costs 
of drugs are high, because royalty 
.payments are exorbitant. All royalty 
payments are strictly regulated by the 
Government and their incidence on 
the cost of drugs has been shown to 
be negligible. Justice Ayyangar in his 
Report after having considered the 
patent systems of various countries 
came to the conclusion that it is not 
feasible to arrive at a uniform rate 
of royalty which would be reasonable 
for licences in respect of each and 
every invention and he recommended _ 
that it is not desirable to fix statu­
torily the maximum rate of allow­
able royalty. The Model Law for 
developing countries prepared by 
BIRPI stipulates that a compulsory 
licence shall only be granted subject 
to the payment of adequate royalties 
commensurate with the extent to 
which the invention i* worked. In 

t Italy, the Patent Law which will 
' shortly be introduced lays down that 

the payment of r o y a l t y * 
- iji natation to th*lihpoftiinc*■«* *be 
t invention, ite expected economic < 

turn, the duration of the licence and 
every other factor relevant to its use.

We fully subscribe to the stipulations 
in that Patent Law. The industry i** 
aware of the reasons why application** 
for compulsory licences under sec*1'' » 
23 (CC) of the existing Act are very 
few in number and that such applica­
tions have been finally adjudipated 
upon only after considerable delay, 
expense and inconvenience both to the 
applicant as well as the patentee. We 
desire to make some concrete and 
specific recommendations to improve 
the present compulsory licensing pro­
cedure and we do respectfully submit 
that this clause 87(1) in regard to 
‘Licence of Right* is totally unneces­
sary, as all our legitimate objects will 
be positively met without difficulty if 
our suggestions are accepted. Auto­
matic licensing will bring about a 
sitution similar to that in Itlay which 
the Italian Government are now try­
ing to .put right. Our specific recom­
mendations are— We concede that 
Government should designate certain 
vital areas such as drugs and medi­
cine in which compulsory licence 
could be made available at any time 
i.e., even before the waiting period of 
3 years. We do not, however, agree 
that compulsory licences should be 
granted for inventions relating to 
drugs and medicines by the Control­
ler automatically, Licence of Right 
without taking into consideration the 
basic minimum requirements to be 
fulfilled under clause 84 as specified 
in clause 33.

There should be no ceiling on 
royalty and we recommend to the 
Committee adoption of the principle 
in the Italian draft Patent Law, 
namely, that royatly should be fair 
in relation to the importance of the 
invention, its expected economic re­
turn, the duration of the licence and 
every other factor relevant to its use.

W e recommend that1 the Con­
troller should be directed ^to de­
cide « M * t f o n i   ̂ t fr l ;  
sory licetice in - w  Held r Of 
drugs or medicines as well as.tn other 
flelds within a specified time of 3



months and that the application of 
clause *4 should be modified to this 
•extent. We also recommend that the 
Controller may permit the applicant 
to work the invention pending a final 
decision on the terms if he is satisfied 
that the conditions specified m clause 
85 have been adequately met. And 
finally, we recommend that an appeal 
against the decision of the Controller 
as to the grant of a compulsory 
licence’ and the terms of such licence 
including the payment of royalty 
should lie to a judicial tribunal which 
should in its turn deoide the appeal 
within a specified time, say, of three 
months. TTie amendments incorporat­
ing these recommendations are before 
you.

Clause 95: Sub-clause (3) of clause 
95 of the Bill empowers the Govern­
ment to authorise any licence to im­
port the patented* article from abroad 
<fli terms and conditions4 which are 
not specifically laid down. This clause 
does not provide for payment of any 

^ royalty or compensation to the 
patentee. No appeal has been pro­
vided for against any action taken 
under this sub-clause. We submit 
that provision^ of this sub-clause (3) 
are contrary to the general principles 
applicable to the working of patented 
inventions as set out in clauses 83, 94 
and 95(2) of the Bill. The Patent 
system in general and the compulsory 
licensing provisions in particular aim 
at promoting the working of the 
patented process within the country 
and importation will certainly be not 
in conformity with this aim of encour­
aging indigenous industry. We res­
pectfully submit that clause 95(3) is 
illogical in the context of clauses 84 
and 85 in that having granted a com­
pulsory licence for the purpose of 
working the invention in India, clause 
95(3) suddenly permit the g o v e rn ­
ment to do the very opposite namely 

import. This clause puts in reverse 
the object of clause 84, namely, 
encourage the production of the in­
vention in India. Moreover, Govern- 
ttient had adequate powers Jo import * 
a ^patented product fof the |rufposeoff

80fr<fe) I S —21.

the Government, under Chapter VII 
oi the BUI. Therefore, atofcclfite 
of olause &5. ,ia en&xfet? Unnecessary
and should be delete*}. . .

Clauses 99, 100 and 102: Chapter
XVII deals With the use of inven­
tions for the purposes of Govern­
ment and afcquisition of invention by 
the Central Government. These 
clause empower the Government by 
mere notification to authorise not only 
Government Departments but also 
Government undertakings and apy 
other undertaking in the private sec­
tor to make use of the patented 
invention for the purpose of Govern­
ment having regard to the interests 
of the general public. The use has 
to, be on agreed terms or as determin­
ed by the High Court, in default of 
agreement Secondly, it permits Gov** 
e^njent to acquire the invention out­
right f#? Government use. These 
clause? place no limitation whatsoever 
oTq the industries that may be included 
or in the specific circumstances under 
which the powers can be exercised 
and give the Government indefinite 
general power to give firms patent 
rights to which they have otherwise 
no entitlement. These clauses there­
fore, lead to a serious erosion of 
patent rights.

We do concede the right of the 
Government in certain specific circum­
stances to use an invention for the 
purpose pf the Government But such 
use should only be for the purpose of 
the Central Government or a State 
Government or a Government under­
taking as defined in this memoran* 
duna. There is no justification to ex­
tend such use tt> a Corporation, public 
sector undertaking, established b f  a 
Central or State Act because ihese 
public sector undertakings are indeed 
commercial concerns and it is only 
appropriate That they should apply 
for compulsory licences just as any 
private sector undertaking is required 
to do. There is no justification or 
there is efven less justification to 2 1 -  
tead user of inveatiqta* to any other 
nod ejrta&tag in wbich the vernmeot 
ha* no interest at all.



J Secondly, it to Imperative that the 
rttal m s  in which the use of as 
Invention for the purposes of Govern­
ment may be permitted should be 
clearly defined. W e have accordingly 
recommended that such use by 
eminent should be restricted to cer­
tain specific purposes such as to meet 
the needs of national defence, national 
economy or public hfealth (epidemics).

Thirdly, it is our submission that 
the powers of the Central Government 
under clause 100 should not be exer­
cised before granting th e  patentee an 
opportunity of being heard.

Finally, clause 102 pertaining to the 
acquisition of an invention by the 
Central Government shoulcf be delet­
ed as there are^n® legitimate reasons 
for such a complete appropriation of 
industrial property rights. In any 
case, the acquisition of an invention 
must be restricted to certain specific 

‘ public purposes, such as the defence, 
the emergency or an epidemic. The 
suggested amendments giving effect 
to the above submissions are before 
you.

Clause 116.— This clause deals with 
appeals. We subnet that the denial 
of a judicial review from the orders 
of the Controller or the Central Gov­
ernment is an unwarranted departure 
from basic principles. Industrial 
property rights are the same as any 
property and if they are to be expro* 
priated? a Citizen must have the right 
of adjudication on his compensation 
by a completely independent tribunal 
not subject to administrative control.
I f  the Indian Constitution is to pre­
serve democracy, there can be no 
appeal from Caesar to Caesar. In the 
memorandum we have reviewed the 
position in some other countries and 

, have made a pointed reference to 
Justice Ayyangar’s comments and the 
recommendations in the Model Patent 
Law prepared by BIRPI. This orga- . 
nisation has madif the following <?on- f/ 
crete recommendation? fegardiftg ' 
peals keeping fu lly  in mind the neces­
sity of obviating delays.

(1) An appetu against the dfedsloti 
of the Controller as to the grant of 
compulsory licence should lie to the 
Appeal Tribunal.

(2) Where no appeal Is provided 
against the decision of the Controller 
or Government or where an appeal is 
provided to the Central Government, 
the orders or directions of the Con­
troller or Central Gpvernment, as the 
case may be, should be appellable to 
a statutory judicial tribunal constitut­
ed on the lines, of the Income-tax 
Tribunal or the Sales Tax Tribunal. 
In short, we ask for a tribunal not 
subject to administrative control.

W e have suggested the amendments 
which are necessary in clause 116 and 
they are before you.

Clause 158.— The High Court and 
Appeal Tribunal m&y make rules 
consistent with this Acf as to the con­
duct and procedure in respect of pro­
ceedings before them under this Act. 
M y colleague^ Mr. Divecha, will be 
pleased to answer any question on this 
clause or indeed on the legal aspects 
of any other clause.

I have dealt today only with clauses 
which we consider of very great im­
portance. There are a number of other 
clauses, for instance, clauses 2 (g ), 
2(b), 3(d), 25, 64, 89, 96, 102, 103, 112 
and 162 on which this Organisation 
have made some submissions, but I 
do not wish to repeat them.

I have taken some time in present­
ing our views on various clauses of 
the Bill. We have tried to justice to 
the principles underlying the patent 
system. There are two or three cer­
tain other general aspects on which 
some explanation is due. I wish to 
say a few words on prices, investment, 
profitability, dividend and research.

W e know that the question of drug 
prices is agitating the members of 
this Committee. Also some associa­
tions and companies, Institutions' and 

' individuals, have- drawn attention Ut® 
this qucMokL Before* I proceed ‘ to* 
deal With some salient facts about
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drug price* me make one perti­
nent observant regarding those who 
have expressed viewi* and at time* 
vehement views, against patents.

One knows that there is one factor 
which is common to all these. Every 
one of them have had against them 
proceedings for infringement of patent. 
Some of these proceedings still await 
the decision of the Court. Therefore, 
the opposition to patent is due, if I 
may suggest,. more to their self­
interest. I make this statement with 
the full knowledge of the facts.

It is pertinent to point out, as 
shown in the chart of wholesale price 
index, which was circulated yesterday, 
that while prices of all commodities 
have been going up considerably for 
the last many years, drugs and medi­
cines are among the few items where 
prices have either declined or held 
successfully at steady level. In the 
supplementary memorandum, we have 
dealt with the question of drug prices 
in considerable detail, particularly in 
relation to patents and* have drawn 
pointed attention to some of the glar­
ing fallacies. I should like to touch 
briefly upon some of the conclusions 
in this Chapter and make a few per­
tinent observations.

First, we have shown conclusively 
that patents as such are only one of 
the contributory factors to the price 
of drugs. There are many other much 
more significant factors which contri­
bute to the price of drugs. We have 
given an effective answer to the oft- 
repeated allegation that “patents 
result in high prices” by (a) compar­
ing the indigenous price and the 
c.i.f. cost of 15 essential non-patented , 
drugs, and (b) by comparing prices 
of several important drugs in Italy 
(where there is no patent protection 
for drugs) with those in other coun­
tries such as Britain, Germany, U.S.A., 
Japan, etc.

The price of a manufactured item 
is dependent upon r<the cost of raw. ,
materials and the cost \ ot productions *
There: are innumerable ttfctost JWhfch [

have relevance, and over which the 
. Industry has no control. I f  devalua­

tion has proved anything, it is this 
that the cost of production in thi* 
country, because of various factors, is 
far higher than in other developed 
countries.

It has been persistently stated by  
persons who have no knowledge of 
the position that the cost of the basic 
ingredients which contain the thera­
peutic value in a tablet or a* capsule 
or an ampaule is an anflnitesimary 
small portion of the price charged to 
the consumer. Such comparisons are 
completely fallacious. It is like com­
paring the cost of the raw cotton that 
goes into a man's shirt, or the value 
of the wheat, Hour and sugar that 
goes into a packet of biscuits, or the 
value of the raw tobacco which goes 
into a pack of 10 cigarettes. The 
weakness and bias of such. arithmetic 
is obvious. Moreover this difference 
in the price of the ingredients and of 
finished product to the consumer is 
by no means restricted to patented 
drugs. Take the example of Penicillin 
vials produced by Hindustan Antibio­
tics. The cost of ingredients of a vial 
is 4 P. and the price to the consumer 
is 42 paise. 

t
Secondly, we have shown clearly 

that the oft-repeated quotation from 
the Kefauver Report that “drug prices 
in India are uniformly higher than in 
other countries” is not true. To prove 
this, we have collected the domestic 
prices to the Public in West Germany, 
United States, Italy, U.K^ Japan and 
India and for those drugs specifically 
referred to in the Kefauver report. 
Ttys table has been placed on the 
Table this morning. I should like to 
apologize for the delay in submitting 
this table.

Shri K. V. Venkatachaiam: It has.
not been circulated.

Dr. H. R. Nanji: We gave it thia 
morning. .

Shd B. F . $inha: ^ e  w$nt to have  
copies of cfetrt* distributed this c o r n ­
ing. -t -X’l 1' 1 M -T n \ . L- * **
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Dr, H. R. Nanji: Charts were cir­

culated yesterday. This Table which . 
has been circulated shows two things 
quite clearly. The first is that the 
prices of drugs in India are not uni­
formly high as alleged in the Kefauver 
Import, and secondly, the price of 
drugs in Italy is not uniformly low 
because of lack of patent protection. 
Take for example, Tetracycline Caps.
10 x  250 mg. Price in Germany for 
Aureomycine is Rs. 30.76. for Terra m y- 
cin 25.11; m the United States It is
Rs. 20.70 and Rs. 23.36; in India it is
Rs. 17.71 and Rs. 17.44. Similarly,
take Chloramphenicol Price in Ger­
many is Rs. 30.34; in the United States 
it ia Rs. 18.43 for 100 mg., not for 
250 mg; in Italy Rs. 9.98; in U.K. 
Rs. 12.44; in India Rs. 12.00. Take
Librium. Price‘ in Germany is Rs. 5,41, 
in U.S.A. Rs. 22.39; in Italy Rs. 4:76, 
in U.K. Rs. 6.03, m Japan Rs. 4.46 and 
in India R s.. 4.40. And lik® this we 
go on to the various other items which 
include Prednisolone, Procaine Peni­
cillin inj.f Penicillin Sodium inj., PAS 
Tabs> etc. etc.

It is to be noted that these are pre­
devaluation comparisons. One imme­
diate effect of devaluation is to alter 
all the price relationships given in the 
Memoranda and during this oral evi­
dence. Calculated at devalued rates 
prices of drugs in  ̂India become the 
lowest in the world.

It has clearly been shown that the 
domestic prices of different drugs in 
different countries vary considerably. 
It is imperative to note, a$ stated In 
the Supplementary Memorandum, that 
the domestic prices of pharmaceuticals* 
in different countries cannot be pro­
perly compared without a detailed 
interpretation of many factors such as 
duties and levies, taxes, cost of raw- 
materials and labour, commissions and 
discounts to wholesalers; the transfer 
of knowhow; the licensing position, par­
ticipation in the cost of the basic drug 
research, etc. In this context of this 
Bill it is that any  attempt to relate 
prices in owe country with those ia an­
other is not by itself meaningful* 
the comparison^ mide dining the p r ^

devaluation period aft now proved to 
be based on artificially high value of 
the rupee. Particularly, we have 
drawn attention to the basic fallacy 
of using as a .basis the so-called in­
ternational prices of drugs for com- 
pjtfiSOtt with Indian prices. There are, 
iii fkct, no such international ‘ prices. 
Generally, prices which have been 
quoted by countries like Italy and 
certain other East European countries 
are referred to as international prices. 
There is no doubt that* such prices 
alfe generally dumping prices and 

'these can readily be proved by exa­
mining the domestic prices of the 
saftie drugs in these countries. Mem­
bers are, no doubt, aware that many 
couiltries including India for a variety 
of reasons export several commodifies 
at dumpirtg prices.

feroadly, we have dealt at some 
length on the usual practice of critici 
selecting one or two drugs that a par­
ticular company manufactured in 
India and seeking to make price com­
parison with .so-called international 
prices which are claimed to be very 
much lower. Reference is frequently 
made to Taracyclin, chloram Phenicol, 
librium, vitamin B12, vitamin B®, 
tolbutamide, etc. We have submitted 
cogent arguments in the Supplemen­
tary Memorandum. why such com­
parisons are erroneous and conclusions 
drawn from them invalid. It is also 
fallacious to pick out one or two 
drugs of a company for examination 
of prices. A  well meaning critic 
should examine the total profitability 
of a company. If this is done a very 
different picture emerges.

Finally, we submit that the ques­
tions of prices and profits have to be 
examined independently, Specific 
suggestions have been made in regard 
to the steps that might be considered 
should Government come to the con­
clusion that the prices of some drugs 
in India require examination. The 
Government of India h&ve adequate 
powers under ■ esM ing legislation to 
c&i&o1 Ike grieer of j ^  eomlriD<Utr 
ttteWdtnr drtfer
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All that we ask is that instead of in­
discriminate condemnation o f  the in­
dustry as a whole proper steps should 
be taken to get the cost structure in­
vestigated by a statutory body such as 
the Tariff Commission if Government 
considers it necessary. Government 
can rest assured that this Organisation 
will -cooperate fully in this matter. •

Some people have the feeling that 
profitability in the pharmaceutical in­
dustry in this country is very high 
indeed or more than reasonable. I 
hope I can speak on the ground that 
hon. Members here do not abhor 
profitability as such. However, the 
Prime Minister said the other day in 
her address to the senior executives 
from the Public Sector Undertakings 
that unless the Rs. 2000 crores 
investment in the public sector brings 
to the Government offers reasonable 
profits the whole base of creating this 
sector would be considered futile. The 
concensus of opinion at this meeting 
in respect of profit was that ft should 
be accepted as a test ol efficiency and 
this is distinct from profiteering. More 
important than this the meeting seem­
ed to accept the principle of a 20 per 
cent profit return on equity plus re­
serves. The whole sense of the Con­
ference was that our industrial units 
should pass the tests of profitability, 
service and growth. My colleague, 

>Mr Reece, will Le pleased to answer 
"any questions on prices. .

In the third chapter of the Supple­
mentary Memorandum a resume has 

. been given on investment, turn-over, 
profitability, dividends, etc. in the 
pharmaceutical industry in India. 
Some statements have appeared in the 
Researve Bank bulletin on investment, 
profitability, etc. and we have* drawn 
pointed attention to one basic fallacy 
in these statements on the definition 
of capital employed. We have dis­
cussed this matter with a very senior 
officer of the Reserve Bank and he 
agreed that capital employed.must in­
clude all moneys used in a busi­
ness including reserves and even

including long-term loans and not thi 
paid-up capital orfly. A  different pic* 
ture of th-? pharmaceutical industry in 
respect of profits, dividends, royalty, 
etc. emerges if the correct figures of 
the capital employed are taken. I 
should like to draw the attention of 
the Members of the Committee to the 
figures of dividends as percentage of 
net worth published in the Reserve 
Bank bulletin for November 1965 for 
several industries. These figures show 
clearly that dividends in the pharma ­
ceutical industry are certainly not 
high. May I also draw the attention 
of your Committee to the findings of 
an independent survey of the phar­
maceutical industry conducted by a 
firm of reputed Chartered Accountants 
on behalf of OPPI. Full details of this 
survey which is considered statistically 
significant are given in chapter 3 of 
the Supplementary Memorandum. I 
wish just *o refer in brief to some of 
tile important points. The net profit 
after provision for taxation and deve­
lopment rebate reserves available is 
8.3 per cent of turnover; the total over­
seas payirenls in the form of divi­
dends, royalties and technical fee re­
presented only 3-1 per cent of turn­
over. By any standard these are. 
modest returns compared with other 
group of industries. The pharmaceu­
tical industry’s financial position view­
ed from all angles cannot be termed 
hs making tuigi* profits. My colleague 
Mr. Rpy, who has considerable experi­
ence of finance, will answer any ques­
tions on the subject of profitability, 
dividends, etc.

Research is the lifeline of the phAr­
maceutical industry and tile foase of 
growth of industry in each country 
has been in direct proportion to the 
amount of effort and money expended 
in fundamental and applied research. 
In the Fifth Chapter of the Supple­
mentary Memorandum we have re­
viewed the question of research for 
the pharmaceutical industry. We have 
stated candidly what has been done 
in India; what remains to be done and

* what are the problems and difficulties.. 
The statement that no research or
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wery little research, if at *11* is being 
carried out by the* pharmaceutical in­
dustry in India is not correct. Almost 
all enlightened pharmaceutical com­
panies in India have up-to-date pro­

d u ct development and quality control 
laboratories. Basic research ha* also 
been carried by several old establish- 

~ed firms, such as, Alembic, Sarabhai, 
Bengal chemicals, etc. as well as by 
Hindustan Antibiotics. Nevertheless* 
it is to be admitted that the country's 
output in terms of basic research has 
still a long way to go. There are 
three fundamental reasons for this 

.situation; first, basic drug research is 
•extremely costly in tarms of capital 
investment and recurring expendi­
ture. America's research budget is- 
approximately Rs. 175 crores 

per annum which is higher 
than our total production of 
pharmaceuticals in India. For each 
ne«r drug discovered in the last de­
cade, the industry has spent some­
thing of the order of Rs. 2 } crores in 
research and development. Basic re­
search much sustain 3,000 or more 
failures to one successful new drug. 
Such massive outlay in research is 
only possible when our industry has 
grown sufficiently. Secondly, basic 
research must he undertaken as a 
coordinated effort* in diverse fields of 
scientific endeavour by a team of ex­
perts. _

Mr. Chairman: You need not re­
peat what you have said in your 
memorandum. You must leave som e 
time for our Members to put ques­
tions.

Dr. H. R. Nanji: If complete infor­
mation is made available to hon. 
Members about the two new drugs 
discovered by Hindustan Antibiotics, 
it will support our contention re­
garding the time it takes between 
discovery of a drug and its commer­
cial manufacture. Hamycin was dis­

covered in I960 and after six years 
they have been able to commercial­
ly manufacture only a "few  kilos of 
this drug in spite of the favoured 
treatment given to public sector un­
dertakings. The rate of royalty fixed 
by~ the Government of India, it is

understood, is 5 per cent for
this drug, while for the other, Der-
mostatin, it is 7J per cent. According 
to press reports quoting the Minis­
ter of Petroleum £ncl Chemicals 
Government will earn a royal­
ty of Rs. 30 lakhs. The cost of 
o f the hew drug is Rs. 20,000 per kg. 
*which is very high indeed, but this 
high cost phenomenon is generally 
applicable to all new discoveries. This 
company is seeking patent protection 
in foreign countries fOp a maximum 
period. What is sauce* foy the goose 
is sauce for the gander.

Patents are by no means symbols of 
foreign domination in either a poli­
tical or economic sense. They make 
no inroads into our intellectual or 
scientific progress. It is an interna­
tional institution to which all pro­
gressive-minded individuals and 
nations have voluntarily given ac­
ceptance* We cannot afford to ignore 
world experience, universal con­
census, the UN recommendations and 
most of all, the recommendations of 
a very eminent Supreme Court Judge 
who made an impartial study of the 
subject over a period of years. If 
we pursue a dogmatic policy with 
obstinacy, it will kill the goose which 
has laid many golden eggs and pro­
mises to lay many more. W e can­
not put the clock back in the field of 
international co-operation. While 
inaugurating the new ordnance fac­
tory early this month, our Prime 
Minister said: * ^

‘Technology Ifc progressing so 
fast that there is no sense in try- *
ing to duplicate all the effort
when we can exercise the power 
of choosing the best results ob- ,
tained elsewhere.” *■

This is the logic of technological co­
operation. The system of patents 
plays a major role in the intellectual 
field that is without paralled. Never 
before has man unlocked so many 
secrets of nature and applied them 
for the benefit of mankind. The 
stimulus of the patent system must ^  
be permitted to produce products ^ 
and processes that will create job*
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improve the health and well being of 
our country men and contribute to 
the social and economic aims of our 
#euntry.

My colleagues and I have been ex­
tremely painstaking in preparing the 
presentation which I have placed 
before you: Your conclusions will 
be taken as almost the concensus of 
public opinion 6n the vital legisla­
tive measure before you. To that 
extent your responsibility is greater. 
My colleagues and I appeal that you 
may consider our views dispassiona­
tely and impartially and strictly on 
the merits of the subject.

Shri Bibhudhendra Mlsra: What 
according to you, is the total invest­
ment in the pharmaceutical indus­
try? ’

Shri S. V. Direcha: Rs. 58 crores 
in 1962. It Is estimated to be Rs. 150 
crores by the end the Third Plan, 
and the Fourth Plan figure is ex­
pected to increase to Rs. 190 crores. 
This amount represents only equity 
capital and not working capital, 
ploughed back profits etc.

Shri Kashi Ram Gupta; What ia 
the total membership of your orga­
nisation, and out of it how many are 
Indian-owned firms with Indian capi­
tal, and how many have foreign col­
laboration and how many are total­
ly toreign-owned?

Dr. H. R. Nanji: I have not got the 
exact .breakdown, bjut I would say 
that our membership is 69, which 
includes most of the important com­
panies having' foreign collaboration, 
firms like Alembic, Unichem etc., 
which have no foreign collaboration, 
and two public sector undertakings.

Shri Kashi Ram Gupta: Can you 
Hgive these figures later on?

Dr. H. R. Nanji: Yes.

Shri Kashi Ram Gupta: Also the 
figures about the total capital in­
vestment in those companies owned

by Indians and in those owned W  
collaborators or foreign firing e x ­
cluding the public sector,

4
Dr. H. R. Nanji: Certainly we nhall 

provide.

Shri* Kashi Ram Gupta: On page 14
of your second memorandum you 
have given the percentage on the 
basis of the turnover, but it is not a 
percentage on' the basis of profit 
on capital investment. What is the 
reason for giving this on the basis of 
turnover instead of dn capital in­
vestment?

Shri Keith C. Roy: As my colleague 
has said, we have made very serious 
attempts "to try and place the finan­
cial position of the pharmaceutical 
industry in its proper context, and I 
would, with your permission, like to 
refer, in order to try and answer the 
question which the hon. Member has 
put, to the two articles in the Re* 
serve Bank Bulletins of November, 
1964 and November, 1965 which I 
hope will give some indication of the 
exact figures and the financial status 
of the pharmaceutical industry when 
measured by accepted financial stan­
dards.

Shri Kashi Ram Gupta: My point
was quite different. My point is, what 
is the reason that the percentage of 
your total payments is based on the 
turnover, because that figure based 
On turnover is not scientific? Let 
alone the Reserve Bank Bulletin; 
why this percentage is arrived at in 
this way? That is the question.

Shri Keith C. Roy: It is because qf 
the- confusion, if I may say so with 
respect, created by the different con­
cepts taken in the Reserve Bank bul­
letins of the three criteria which can 
be established for measuring thof 
financial status of any company, that 
is to say, the equity capital; the net 
worth and the total capital employ­
ed. We have not yet, unfortunately, 
been able, within our organisation,
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and in consultation with the Re­
serve Bank, to establish universally 
accepted criteria for these particular 
purposes.

Shri Kashi Ram Gupta: You have
given the figures of dividend and 
royalty together. Is it possible to 
give the figures separately, showing 
the amount of dividends and the 
amount of royalty separately?

Shrft Keith C. Roy: I have got the 
figures separately and I will make 
them available to ‘ you before I leave 
Delhi.

Shri Kashi Ram Gupta: These
royalties are due to compulsory 
licences?

Shri Keith C. Ray: No, Sir.

Shri Kashi Ram €tapt&: What is 
the basis of these royalties?

Shri Keith C. Roy: The Reserve
' Bank Bulletin of 1964 has taken the 

figures on the basis of the Royalty 
and Technical Service Remittances.

Mr. Chairman: Is it by agreement?

Shri Keith C. Roy: The 1064 Re­
serve Bank bulletin’s figures are the 
results of a sample survey made of 
technical assistance and knowhow 
agreements sanctioned by the Gov­
ernment of India, between 194ft and
1963. Therefore, the payments which 
are shown in Table 6 of thq 1964 
Reserve Bank Bulletin represent the 
royalty ajid technical service remit­
tances which have been sanctioned 
by the Government of India under 
agreements which have been made 
by Indian companies with foreign 
firms.

Shri Kashi Ram Gifpta: About
clause 5, you have suggested that if 
the process system has to be adopted 
for patenting, the burden of proof 
should lie with the person who in­
fringes. Can you give me instances 
of a clause in the patent laws of other 
eotifctattes which are governed by the 
process system?

Sfcuri S. V . Divecha: The patent
laws of Genpany, Austria, Finland,
Greece, Switzerland, Japan, Poland, 
Yugoslavia, Norway, Netherlands, 
Sweden and Canada provide for 
shifting of the burden of pro^J

Shri Kashi Ram Gupta: As regards
clause 47, Dr. Nanji in his speech 
said, that these imports should ibe 
covered which are of outside patent# 
with similar processes, but so far as 
the amendment given by you and 
circulated yesterday is concerned, the 
language is not explicit. Will you 
please make it clear?

Shri S. V. Divecha: It is extreme­
ly difficult for the patentee to prove 
infringement particularly when the 
infringed product is imported from 
other countries because of the simple 
fact that it is extremely difficult to 
ascertain by examining the finished 
product by what process it, has been 
manufactured. The model law for 
developing countries has incorporat­
ed such a provision and we have 
adopted this provision in our sug­
gested amendment from the model 
law.

Shri Kaahi Ram Gupta: In your
suggested amendment, this is one of 
the local factors, but it cannot be 
made to apply to import because 
you have mentioned that it is im­
ported by the Same process.

Shri S. V. Divecha: Our amend­
ment covers not o n ly  the imported 
infringing product but also the pro­
duct made locally by a infringer, be­
cause, as I  said, it is extremely diffi­
cult to ascertain by what process a 
particular product is manufactured 
just by examining the finished pro­
duct. «

Shri Ksab! Bam Gupta: Are you
satisfied that the amendment of 
yours covers the point which Dr. 
Nanji has made about the import?

Shri S. V . Divecha: Yes, Sir.

Shri Kashi Ram Gupta: In clause 
83 you have mentioned that 10 yean*
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period from the date of sealing will
suffice in cerfain instances and in , 
certain cases. May I inform you that 
the present Bill as it stands does not 
give any time-limit for the period 
between the • completion of specifica­
tion and the date of grant of the 
patent? There is no period fixed for 
it. Do you want that the period 
should be maintained or it may be 
left to the option of the Controller- 
General? • t

Shri S. V. Divecha: If I may be 
permitted to. explain the whole situ­
ation, according to the existing Act, 
the patent is to  be sealed within the 

t maximum period of two years and 
four months, so that a period of two 
years and four months, that is, 28 
months, elapses between the date of 
application of the patent and the ul­
timate sealing of the patent.

The position under the Bill is lika 
{his. Between the date of applica­
tion and the filing of the complete 
specification a maximum period of 
15 months lapses. Between the date 
of filing of complete specification 
and the examination proceedings—
according to our information, the 
examination proceedings last on an 

. average for about one year. Between 
the date of the first objection of the 
examiner and the meeting of the ob­
jection by the applicant a period of 

 ̂ 18 months has been provided. In so 
far as the acceptance of the applica­
tion is concerned or accoptance of the 
complete specification is concerned, this 
period has not been provided in the 
Bill and it is completely left open.

• In the Act as it stands at present, as 
I have said, the maximum period is 
28 months.

fifarl Kashi Earn Gnpta: Are you
in favour of the Bill as it ~tands so 
far as the period is concerned limit­
ing it to the final acceptance of the 

f patent, that is the date of sealing, or 
 ̂ do you want a period to be fixed also 

so that within that period the sealing 
must be done? ' •

Shri g* V. Divecha: Yes, Sir, we' 
want the period to 'be mentioned.

Shri Kashi Ram Gupta: You have 
not mentioned any period; probably,, 
you have not thought over it.

' Shri S. V. Divteha: That is pre­
cisely what I am trying to point out. 
(Jnder the existing Act it is 2 years 
and 4 months and now the Bill gives 
a maximum period of 4 years and 
six months. So I am entirely in 
agreement with the hon. Member 
when he suggests that some time 
limit should be fixed. .

Shri Kashi Ram Gupta: Clause
66— while in your memorandum you 
have mentioned that the clause be 
suitably amended, in your amend­
ments you have totally neglected 
that. Am I to conclude that you do 
not want any amendment or that you 
do not want to suggest any WQrdings 
for that and you want to leave it to 
the Government?

Shri 8 . V. Divecha: In our origi­
nal memorandum we have suggested 
that there should be a judicial re- 
vieiy against the decision of the State 
for revoking a patent. That is our 
suggestion. In so far as this clause 
is Concerned, it is an exact reproduc­
tion of the existing Section 25 of the 
Act.

Sl|ri Kashi Ram Gopta: There is 
no x*eed for any amendment from 
your side?

Shri 8- V. Divecha: No, Sir.

Shri Kashi Ram Gupta: About
licensing of rights you have given 
your opinion. There is another 
strong view from the other side, 
from certain reputed firms, that 
licensing of rights should be there 
with the modification that the pe­
riod should start after three years 
after the grant of patent and so far 

' as royalty is concerned it should be 
negotiable. What is your opinion 
about these two amendments?

Shri Keith C. Roy: It is our sub­
mission that the concept of licences
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of right is per se an erosion of the 
patent system. That is our basic ob­
jection to the concept of licences of 
rights. I accept that in other coun­
tries the concept of licences of rights 

.exists, but I would like to stress the 
point that, in other countries, the 

in c e p t  is a voluntary concept, that 
is to say, thei patentee himself 
voluntarily asks that the licence be 
stamped with “licence of right.” In 
this case we have exactly the oppo­
site position, namely, that a patenee 
who takes out a patent for a drug 
or medicine or a chemical is faced 
with the problem that his patent is 
automatically per &e eroded the 
minute it is sealed, for the simple 

, reason that, by the mere fact of seal- 
ing% any person interested can im­
mediately apply for a licence of 
right. Secondly, the Controller has 

; no option but to grant a licence of 
: right. The orders on the Controller 

are mandatory and he can exercise 
' no option in not granting a licence of 

right. Thirdly, in that action or, 
rather, I would put it, in that in­
action, on the part of the Controller, 
he is not called upon to exercise any 
independent judgment as to the 
suitability, the capability and the 
financial stability of the person who 
applies for a licence of right to ope­
rate the patent.

Shri Kashi Bam Gupta: Basically
you are against this clause. If these 
two amendments are there, that the 
date of licence of right should be 
three years after the date of sealing 
and that the royalty should be nego­
tiable, will it not be an improve­
ment? .

Shri Keith C. Roy: No, Sir, we
feel that the amendments which we 
have suggested should be considered. 
Section 87 which, per se, as I stated 
in the beginning, goes to the very 
root and conception of patent rights, 
is unnecessary.

Shri Kashi Ram Gupta: If these
two amendments are there, will it 
not be an improvement?

Shri S. V. Divecha: The moment
you put a limit of three years in  
respect of the concept which i i 4' 
known as licence of right and the 
moment you put other limiting con­
ditions which apply to other kinds 
of compulsory licences in other fields, 
fields other than food and drugs, the 
concept of licence of right ceases to ' 
exist; in fact, it becomes compulsory 
licence of a different nature than the 
one that is contemplated in clause 
84. Under the existing Act also, if 
you will see, there are two kinds of 
compulsory licences. One is com- " 
pulsory licence in fields other than 
food and drugs, and the other is* '  
oompulsory licence, for food and 4 
drugs.

Mr. Chairman: You know that U.K. 
Act has got a similar provision?

$

Shri S. V. Divecha: UK Act has a
provision similar to clause 86 and not 
clause 87.

Mr. Chairman: If a three-year
period with guarantee is provided, 
why should you object to that?

Shri S. V. Divecha: That differ­
ence between clauses 86 and 87 Is 
whereas in the case of clause 87 
there is automatic endorsement of the 
patent “licenses of right” already 
from the date the patent is sealed, in 
the case of clause 86 the period of 
three years is provided. If within 
the period of three years, the rear 
sonable requirements of the public 
are not satisfied, the Central Govern- * 
ment can apply for such an endor­
sement to the Controller. This is the 
distinction.

*
Mr. Chairman: It 1s there in the 

UK Act also.

Shri S. V . Divecha: We have no
objection to clause 86.

Mr. Chairman: Suppose a provi­
sion is made here which is similar^ 
to the provision in UK why shoufrjj' 
you object?
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Shri S. V . ^ivecna: If the provi­
sion is similar to the one in the U.K. 
Act, we have no objection.

Shri Kashi Earn Gupta: There are 
~three types of research— basic, deve­
lopment and formulation. Clause 53 
provides a period of 10 years. What 
is your view on this?

Dr. S. L. Mukherjee: This ten-
year period from the date of 
the complete specification will vitally 
affect basic research, it will affect 
somewhat developmental research 
also but not so much of formulation 
research. I say this with a certain 
amount of confidence and experience 
because I am intimately associated 
with pharmaceutical industry for the 
last th irty  years, both in India and 
abroad. If I can spell it out, as to the 
concept of basic research leading to the 
discovery of a new drug, the birth of 
a new drug starts in the mind or 
brain of an inventor. With that idea 
he starts hjs first work in the labo­
ratories, either in synthesising new 
compounds or starting with natural 
plans. If he has synthesised the com­
pound, at the first flash of a posi­
tive pharmacological activity he 
takes out a provisional patent speci­
fication, which merely makes a state­
ment of invention and nothing else;, 
no example is required, no claim is 
required. That is, at the first positive 
sighting of a pharmacological pro­
perty of a new compound and he 
files his provisional application. 
Between the provisional and the 
complete, one year or fifteen months 
is given, and that is the time when 
he actually starts intensive labora­
tory w6rk. What he has done is he 
first found a compound, which has 
got this property. Suppose he has 
found • some anti-tubercular com­
pound which has shown some signi­
ficant property. Around the basic 
molecule, he works and he synthe­
sises hundreds of compounds to find 
out whether it is significantly •good 
or whether a n$V compound is better 
than what his compound has first 
shown. So, that fifteen-month pe­
riod, is used in finding out whether

his provisional specification will 
sand; otherwise, he would leave it 
out completely. Then a large number 
of analogous compounds are synthe­
sised to arrive at the best in the 
laboratory and then the complete 
specification jls filed, covering all 
grounds, after selecting the best 
compounds after detailed pharma­

. cological, toxicological, biological 
drug metabolism studies are made. 
These are all laboratory tests to find 
out the highest therapeutic index and 
the least adverse toxicity factor. Sô  
the detailed procedure of screening 
and establishing a new drug re­
quires 7 to 8 years.

Shri Kashi Bam Gupta: That is not 
my question. Which type of research 
is affected by this provision about 
ten year period? Do you mean to

* say that basic research is more hit 
. by this Bill?

Dr. S. L. Mukherjee: In addition to 
basic research, I also wanted to sub­
mit that process development work 
for making the production of new 
and known chemicals or pharma­
ceuticals, depending on the com­
plexity of the synthesis, or isolation 
techniques, as in the case of anti­
biotics, requires nothing less than 4 
to 5 years.

Mr. Chairman: In your own memo­
randum you have stated that practi­
cally no basic research is being done in 
India. Then, as you know, the tendency 
today is to shorten the period of pat­
ents for foods and drugs. Several coun­
tries like USA, UK, Canada, South 
Africa and New Zealand have set up 
committees to go into this question and 
some of them have actually reduced 
the period of patents. In this Bill 
we have prescribed ten year3. Do you 
think it is insufficient for’ food and 
and drugs, leave alone basic re­
search? You have yourself stated 
that we are not doing basic re­
search and that all that we are doing 
is quality control. So, do you think 
that the ten years period in tha 
Indian law is insufficient?
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Dr. H. R. Nanji: With due respect, 

it is not correct to say that no basic 
research is done in India. At the 
moment, Hindustan Anti-Wotics, 
CIBA Aesearch Centre and Alembic 
are doing it. The momentum is 
growing and in; the next ten years 
very considerable progress will be 
made in basic research. This ten- 
year period will come in the way of 
basic researcl).

Shri Kashi Earn Gupta: They could 
have suggested some extra period only 
for those patents which are applied 
for from the point of basic research. 
When the patents are applied for from 
other points of view, then naturally 
ten years should suffice according to 
their own statement. That :s my 
point.

Dr. H. R. Nanji: The majority of 
patents, I should say, are taken only 
for products of basic research, not for 
development work. *

Mr. Chairman: A  lot of time is taken 
between basic research and flnalisa- 
tion of the actual product and the 
patftnt comes only after the drug is 
ftialised, not before. It is only after 
pharmalogical and clinical trials that 
the patent comes in.

Dr. H. R. Nanji: Clinical trials are 
he’d first.

Mr. Chairman: I know that.

‘Shri Kashi Ram Gupta: Tour or­
ganisation is a big organisation and 
basic research can be done only when 
there is large capital. Has Jrour or­
ganisation thought of having a basic 
research institute of your own in the 
coutitry so that all these difficulties 
could be removed?

Dr. H. R. Nanji: There are a num­
ber of companies which have got plans 
for it.

Shri Kashi Ram Gupta: They are 
doing it separately. You say that 
Rs. 175 crores are spent in America 
0>nly on research. This could be done 
only when there is a combined effort.

So,'why do you not have a combined, 
effort for this so that good results can 
come side by side with the public 
sector?

Dr: H. R. Nanji: Research on a co­
operative basis is not possible in thfc 
private sector.

Shri Kashi Ram Gupta: There is no 
question of a co-operative basis. The 
question is of funds being made avail­
able to an institute which could be 
constituted by your combined effort, 
just as the Shri Ham Institute has its 
own funds.

Mr. J. Reece: In the pharmaceutical 
industry competitive research is very 
important. A number of different 
institutions working on the same pro­
blem are not necessarily duplicating 
the same methods of arriving at the 
solution. This has been recognised 
quite recently, tangibly, by the fact 
that single companies have set up 
competitive research institutes in other 
countries. Indeed, the Ciba research 
centre and other centres that are plan­
ned to be set up in India are a demons­
tration of the fact that a number o f  
people now realise that if they car) get 
competitive research going in diffe­
rent areas, it will result in better pro­
ducts more quickly. „

Mr. €haii«an : That means, bigger 
fish swallowing the smaller fish.

(Shri Kashi Ram Gupta: 'So, haaic 
research unit can be put up by these 
individual concerns. Then, what is 
the average capital expenditure and 
recurring expenditure on such a unit?

Dr. S. L. Mukhecjee: We in the
Sarabhai arte already engaged in a cer­
tain amount of basic research with 
ithe idea of discovering a new drug. Our 
screening facilities today is of the 
order of 200 to 300 compounds in a 
year, which is nothing. We are 
seriously going into the idea of estab­
lishing a basic research unit which, 
would be , productive and remunera­
tive. A  lot of peop?e have worked out. 
the minimum critical size of a labo­
ratory which will produce better re -
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*ults. You all know that tne chance 
of striking a drug is in the region of • 
1:3,000 to 4,000. Unless a research 
establishment is set up to screen at 
least a thousand drugs every year, it 
may hot be possible to find any new 
drug within three or four years. With 
that object in view we have attempted 
and tried to And out the minimum 

j critical size of the laboratory which ‘ 
would require a capital investment in 
the region, of about Rs. 00 lakhs and 
employ about 30 scientists with auxi­
liary and ancillary staff— 125 in all—  
and the revenue expenses have been 
calculated at Rs. 30 lakhs per year.

Shri Braj Bihari Mehrotra: Dr.
Nanji has suggested the deletion of 
clause 48 and has argued vtery vehe­
mently for that. Will not the deletion 
of clause 48 help foreigners to expldit 
the situation?

Dr. H. R. Nanji: I cannot under­
stand how clause 48 will enable forei­
gners to exploit.

Shri Braj Bihari Mehrotra: 90 per
cent of the patents are held by 
foreigners. Sow does he say that the 
foreigners will not exploit the situa­
tion?

Dr. H. R. Nanji: AU import is to be 
done by Government.

Shri Braj Bihari Mehrotra: He has
said that the deletion of clause 48 will 
help the trade and industry. He has 
not described how the industry will 
“be helped.

Mr. Chairman: This is a clause
"which enables the Government to. im­
port medicines.

Shri Braj Bihari Mehrotra: Even if 
the imports are made by Government, 
"the money will go to the foreigners.

Air. Chairman: He says, “Pay as 
^compensation and give us an opportu­
nity to be heard” . -

Dr. C. B L S i M k : p r o y i d M  
Itere 4tfer$ht periods for afljter things

and for food, pharmaceuticals «n4 
medicines. How many countries are 
there in the world which make such 
distinction? .

Shri S. V. Divecha: We will compiU 
the information and give it to you.

Dr. C. B. Singh: You have given a 
list of per capita expenses on drugs 
in some of the countries, USA, UK etc. 
Have you any idea about the per capita 
expenses on drugs in India?

Mr. J. Reece: The per capita ex­
penditure on drugs in India is an in­
dication of the size of . the problem. If 
you take the Third Five Year Plan 
target of Rs. 175 crores and if you 
take 450 million people. . . .

Dr. C. B. Singh: 490 million.

Mr. J. Reece: It will be in the region 
of Rs. 4 per head per year.

Dr. C. B. Singh: That figure ’com­
pared to other countries is very small.

Mr. J. Reece: Very .small.

Dr. C. B. Singh: With the idea Of 
giving better drug facilities to an 
average Indian who cannot have even 
two square meals a day and not even 
clean drinking water, would you 
suggest anything to bring about a Sub­
stantial reduction in the prices of 
drugs? Supposing most of the amend­
ments proposed by your organisation 
are accepted, what do you suggest to 
bring down* the prices substantially so 
as to make them available to the poor 
people in India?

Mr. J. Reece: This is a very difficult 
problem and a very different question.

Dr. C. B. Singh: We want to solve 
this problem. *

Mr. J. Reece: First I may say, that 
patents are not directly related to 
high prices. If I were to gi?e an 
answer to, this question, I feel what we 
are realty talking al?out is reducirif 
the' costjl. Therefoifc, the- cost! o f
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pharmaceutical products in thin coun­
try have to be considered.* In order 
to maintain prices, which in the con­
text of rising prices amounts to re­
duction in prices, the sort of thing we 
could coceive immediately would be 
either the abolition or reduction in 
direct taxes on the pharmaceutical in­
dustry. After all, there is sales-tax; 
there is excise duty; there is general 
taxation; there is customs duty on 
intermediates and all that All these 
are, in effect, direct taxes on sick 
people. Now, even if we concede that 
you cannot abolish these taxes com­
pletely, it could be argued that . for 
medicines these could be reduced and 
if they were reduced, then perhaps 
there will be something like a 10 per 
cent reduction in the prices of drugs 
straightway. If raw materials could 
be made available at lower prices, that 
would definitely result in reduced cost 
which would result in lower prices. 
Raw material costs are rising rapidly. 
The price of streptomycin, for example, 
has risen from Rs. 175 to Rs. 225 and 
it is going to rise again. In these 
circumstances we. cannot think in 
terms of reducing prices.

The other suggestion about reducing 
prices and costs would be this. In 
the context of devaluation, we are 
hearing from many sources that if we 
could free the pharmaceutical indus­
try from the artificial restrains of 
licenced capacity, we could increase 
our production per unit and increas­
ed production means lower costs and’ 
lower costs mean lower prices. If also 
we were released from arbitrary price 
control which has been imposed upon 
our industry, there will be free com­
petition, and free competition, we also 
know, has reduced prices,. Now, the 
chart which has been presented to the 
Committee demonstrates quite clearly 
that left on its own, the pharmaceuti­
cal industry has an enviable record of 
reducing prices.

Finally, wte have ~ alreiady {pointed out > 
that with an expenditure' on drugs of f 
Rs. 4 ‘ ^  h ttil <per» !*ear t h i »  , 
Is a Itthit to what> an individual ■

industry itself can achieve in fhi* 
regard. It is surely no solution to* 
force the pharmaceutical industry to 
work at an uneconomic level.

Dr. C. B. Singh: That I am not sug­
gesting.

Mr, J. Beece: Then, there should be  
an extension of health services with­
in the country which will help to* 
bring drugs to the homes of poorer 
people at lower prices. *

Dr. C. B. Singh: Will you suggest 
some such provision in this patents 
Bill specially for drugs of common usfe 
for an average poor man? Do you 
think something can be incorporated 
in this Bill?

Mr. J. Beece: Frankly, it seems to 
us that there are two separate ques­
tions, patents are one, and prices and 
health services, etc. is another. We 
honestly cannot see how a patent legis­
lation by itself can properly incorpo­
rate all these other considerations.

Dr. G. B. Singh: In your graph that 
you have presented to the Committee 
about the production of basic drugs 
in India in 1964, you have mentioned, 
the following figures:

Antibiotics . . Rs. 88.6 millions,
Sulpha Drugs . Rs. 15.1 „
Anti-Tubercular 
Drugs . • Rs. 14.0 „

All these three are, more or less, to* 
fight certain bacterial and infectious; 
diseases. The highest amount is being 
spent on antibiotics. Do you think 
something can be done to bring down 
the prices of these antibiotics which,
are the dire need of the country.

Mr. J. Beece: The bulk of the anti­
biotics figure is penicillin and strepto­
mycin from the public sector in the 
country. But I ask: What do you
mean by high prices? High in rela­
tion to what? I f^ t  is in relation to 
cost of production, theij,. i{ it is a pom- 

vPlicated.ar^d '^  complex process, there1 
t must be a minimum cpgjToi prBdu'ction1*
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and, therefore, there must be a mini­
mum price which has to be paid. If 
it is in relation to the results achieved, 
then, after all, today we can give a 
patient suffering from Pneumonia 12 
capsules of antibiotics and he is cured. 
Before a cure could take many months. 
So, I want to know: High prices in 
relation to what? We say in answer 
to this question, if the artificial res­
train^ are removed from the industry, 
prices will come down* because We are 
constantly trying to cut each other’s 
throat.

' Dr. C. B. Singh: Evidence has comte 
\ from the reputable persons who have 
J>appeared before this Committee to the 
jfeect that the abrogation of the patent 
law will bring down the prices and 
they have said that they will flood the 
market with cheap drugs. What have 
you to say about that?

Mr. J. Reece: I may just say one 
word in reply to that, that is, Italy.
In Italy, the prices of . drugst are 
higher than anywhere else in Europe. 
That is what would happen here.

Dr C. B. Singh: Talking about re­
search, in spite of the claims made 
by CIBA, Alambic, Sarabhai and even 
FFYZER to the effect that they are 
spending a lot of money on basic re­
search, you will agree that though 

 ̂there was a strong patent protection 
' from 1911 and it is still there, in spite 
Jil  all this, there has been hardly any 
/research in this country. Of course, 
something has been done in the last 
five or six years. But still there has 
hardly been any progress in the field 
of research.

’ Mr. J. Reece: The pharmaceutical 
industry is a new industry all over 
the world and has been in existence 
only for the past 15 or 20 years. A l­
most every country has been saying 
the same thing that, before the War, 
we were dealing only with a few 
vegetable products, a few simple drugs 

jMiat required no investment or re- 1 
yjearch an4 that it id onltf dfter the a f ' 

Second W m M , War thftt th| 'whole ! 
technology crf pharmSt^ittitif iiK fiu rtry  '

has been developed. As you have seen 
from the progress of our own indus­
try, we are on the threshold, we be­
lieve, of being able to make real use 
of technology that has come to India 
and we are in a position to make use 
of patent protection in order to dis­
cover more life saving drugs.

Dr. C. B. Singh: Your Association 
has taken a strong exception to the 
provision of licences of right. ‘Ta^ences 
of right” has been incorporated be­
cause of a very important reason. You 
know the difficulty of the public in 
obtaining dri^gs. We, therefore, felt 
that a provision of this type would be 
of help to us. But you have taken a 
strong exception to that part of the 
Bill. How will you feel if we main­
tain those clauses and also incorpo-• 
rate that for licences of right, ade­
quate compensation will be paid to 
the patentee? Will that be an im­
provement on the present provision in 
the Bill?

Mr. J. Reece: My colleague, who is 
more knowledgeable about it, has 
commented on licences of right. I 
would like to say something subjec­
tive. We are in the process of bring­
ing a great deal of technology to India, 
and licences of right is going to frigh­
ten the people away from bringing 
technology to India. We feel that a 
provision to bring in drugs in emer­
gencies, for example, during an epide­
mic of cholera, etc., is already made; 
nobody will object to that; that would 
serve the purpose well. But we 
should not frighten people away from 
bringing technology by putting in this 
“licences of right” clause when it is 
not necessary.

Dr. C. B. Singh: Probably you know 
the background of licences of right* 
and this brings me back to the un­
fortunate 4 or 5 cases going on in 
courts in this country. What hav« 
you to say on that part of it?

Dr. H. R N J u t f l : !  am .particularly 
aware’1 of one* case*—th$t oft N£o- 

^Pharnttf:* The cfeplay in the licensing^ 
procedure in their case has bsen ,{)ue >
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to several factors. For some time I 
was acting as Consultant to this firm  
Neo-Pharma have shifted their stand 
more than once. In the first instance, 
they had taken the stand that the 
process of their # foreign collaborator 
was totally different After some 
advice which was tendered to them, 
it was made clear to them that the 
process of Archifar clearly infringed 
the rights of Parke-Davis. Afterward* 
the stand was shifted and then they 
asked for a compulsoiy licence* The 
stand which has been taken by Parke- 
Davis U this: they are prepared to 
£tve compulsory licence direct tc 
Neo-Pharma but not through a firm 
which they consider is an infringer of 
their patent in Italy. Moreover, there 
are quite a few suit* pending against 
this firm— Archifar— in different 
countries and if Parke-Davis agree to 
give a icence hi this country, it would 
compromise thfeir position in other 
countries.

Dr. C. B. Singh: When the Neo-
'Pharma representatives came here, 
they gave an evidence that they 
tried their best to cdme to terms with 
Parke-Davis; they went to America 
and spent lot of money, but Parke- 
Davis people more or iess rejected 
their terms for coming to an agree­
ment. Is that correct?

Dr. H. R. Nanji; To my knowledge,
that is. not ’correct.

Shri D. P. Karmarkar: You had
made observations here about patent­
ing of product per $e. .  Is it your idea 
that, if product' per se is patented, 
then no one else will be encouraged 
to invent another process for the same 
product?

Dr. S. L. Mukherjee: I may express 
my personal views in this matter. The 
maximum protection that could be

• given to an inventor is prbduct per se 
protection, but in view of our country's 
development and existing research 
faeiMtieflv etc,, 1 son of the opinion that: 
product % r process would be sift ideal

protection at least for some time to 
come. ; '

Shri D. P. Karmarkar; This is re­
garding ybur observations regarding. 
Clauses 90 and 100. There you say 
“for the purpose of government”. 
Would you be happy if instead of “for 
the purpose of government” , the words 
“in public interest” are substituted, 
public interest meaning defence, secu­
rity of the country, epidemics, bringing 
the prices down and things like that?

Dr. H. R. Nanji: Bringing down
prices cannot be considered as public 
interest. Unless you examine all the 
factors for the price rise, it cannot be * 
considered as a matter of public inte- , 
rest. Defence and other considerations 
wpuld, of course, be matters of public 
interest.

Shri D. P. Karmarkar: A  point wai 
put up before us sometime ago that, in 
prder to avoid multiplicity of forums 
for filing suits of infringement, there 
should be only one forum for the coun­
try, so .that the party against whom the 
so-called aggrieved party is proceeding 
may not be made to rim to Madras or 
Calcutta or Bombay. Would you prefer 
a single tribunal iot this purpose?

♦

Shri S. V. Divecha: Are vou sug­
gesting a single patent appeal tribunal?

Star! D. P. Karmarkar: Not appeal; 
even in the first instance.

Shri S. V. Divecha: According to
the Civil Procedure Code, the credi­
tor Iflnds the debtor and not that the 
debtor finds the creditor.

Shri D. P. Karmarkar: Let us forget
the Civil Procedure Code. Let us 
concern ourseiyes only with patent 
laws. In view of the possible number 
of forums into which a party may be 
dragged for a possible infringement 
and considering the number of such 
cases that may arise, would you think 

•' thfrt it will be in the Interest of both 
.the<pfort$*if there is a stoffl^ tribunaj, 

for thia purpotft * central piaaef
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tribunal would necessarily Ibe a High 
•ourt, I think. i f  that is so, we would 
have no objection.

SMri D. P. Karmarkar: The other 
point is with regard to judicial tribu- 
mal. W e mean by that a particular 
kind of tribunal. Dr. Nanji mentioned 
about Income-tax tribunal, sales-tax 
tribunal, etc. These have on their 
panel men of proved judicial experi­
ence. These are established under 
various laws. Do you think these will 
work and would be enough for your 
purpose?

Shri S. V. Divecha: They might 
work.

Shri D. P. Karmarkar: Dr. Nanji 
also said something about the Price 
Advisory Commission like the Tariff 
Commission. Presumably it would be 

. functioning not only with regard to 
the fair prices for new manufactures, 
but would also regulate prices of im­
ported products. Would there be any 
objection to that? I am asking this 
question specifically because along 
with patent rights there is the right 
of exclusive importation for a certain 
period. There are some cases before 
us where some people have taken the 
advantage of that monopoly. I do not 
want to cite' instances. You should be 
knowing them. Under such circum­
stances, would this body also function 
in relation to the fixing of proper 
prices for imported commodities also?

Dr. H. R. Nanji: Tariff Commission 
has already instituted enquiries in 
regard to three or four drugs in the 
past. While doing so, they will cer­
tainly take into account the reasonable 
price for import. If the import price 
ie regulated by indirect measures like 
•ustoms duty. ..

Shri D. P. Karmarkar: Other things 
being equal. Today the price is very 
high in spite of all that. The law 
allows you perfect freedom to fix: any 

*price. ^Jnder the Essential Commodi­
ties Act or theeinergency there are 
807(B) LS— 17.

no powers. If the consumers are to 
be protected, there should be some 
mechanism to advise regarding prices 
of imported commodities also.

Dr. H. R. Nanji: If the Tariff Com­
mission comes to the conclusion that 
the prices are very high, there is 
already a machinery for taking care 
of the matter. There is a schedule in 
the Red Book.

Shri D. P. Karmarkar: Red Book
merely says what shall be imported 
and what shall not be.

Dr. H. R. Nanji: There are a num­
ber of drugs there.

Shr| D. P. Karmarkar: Drugs are
mentioned and it says that the * prices 
shall not be more than this. It only 
regulates the type of drugs. Tn essence 

fI think you agree that there should be 
some reasonable mechanism accept­
able to everybody to regulate the 
prices of imported things.

Dr. H. R. Nanji: Yes.

Shri M. L. Jadhav: The Model Law  
suggests ten year period for the 
patent from the date of specifications. 
The present measure also suggests the 
same thing. Have you got anything 
to say on this?

Shri S. V. Divecha: So far as the
model law is concerned it is true that 
it suggests that the patent will be 
valid for at least ten years. I would 
however invite attention to page 49 
of the Model Law. I would read 'from 
it:

“It is, however, to be noted 
that too great deviations from the 
generally accepted standards 
would not be to the advantage of 
any country because .it is in the 
general interests that rules con­
cerning duration be fairly uniform 
throughout the world.”

Shri JI* I*. Jadhavc From yoi^r ob­
servations, am I correct to say, that



742

you have no objection to the use of 
the patent by Government for epide­
mic or defence purpose and you only 
object to its being used by public 
enterprises?

Dr. H. R. Nanji: You are right.

Shri M. L, Jadhav: Do you think 
that parent is one of the important 
factors in keeping the high prices of 
medicines?

Mr. Chairman: There are several
other facts. He said that. He elabo­
rated on that

Shri M. L. Jadhav: The price of 
Tolbutamide powder varies between 
some Western countries, Italian con­
cerns and your member-firms. Can 
you explain the reasons?

Mr. J. Reece: The chart which we 
have given sets out two things. One 
is to demonstrate that prices in India 
are not uniformly higher than else­
where as has been alleged. The other 
is to show that price in Italy is not the 
lowest in the world. There are differ­
ences and variations, and Dr. Nanji 
explained in his exposition the diffi­
culties in comparing international 
price. The point I would like to make 
is that we should not consider one 
drug, but the fact is fhat in Italy a 
consumer is paying more for his (bug 
than in Europe. That is the general 
principle over the whole range of 
pharmaceutical products.

Shri Arjun Arora: May I know how 
many members of this organisation 
are firms which are absolutely foreign 
to India having no Indian capital?

Mr. Chairman: He said he could
not give the break up. He will send 
that information. .

Shri Arjun Arora: How many of 
the members are subsidiaries dt
foreign firms and of the subsidiaries 
how many are wholly owned and how 
many are partially owned and in the 
case of partially owned, who are the 
Indians who own in part? :

, Dr. H. R. Nanji: y e  will sejnd the 
inforthatiod.

Shri Arjtm Arora: How many meo*- 
bers of this organisation are flnm  
which have collaoration agreements 
with foreign firms?

Dr. H. R. Nanji: We can send it.

Shri Arjun Arora: I would also like 
to know how many are patentees and 
how many are licensees of foreign 
patentees? Is there any member who 
is using no foreign patent and having 
no foreign collaboration?

Mr. Chairman: Can you answer 
that?

Dr. EL R. Nanji: We will send tho 
information.

Shri Arjun Arora: Is there any or­
ganisation which has no foreign capi­
tal, no foreign patent, but is absolutely
Swadeshi?

Dr. H. R. Nanji: I have already 
mentioned the names of Alembic and 
Unichem.

Sftiri Arjun Arora: You also men­
tioned Sarabhai Chemicals who art 
famous for calloboration agreements. 
May I know whether your big organi­
sation is so powerful that it can lure 
away the members of the staff of the 
Prime Minister’s Secretariat and has 
ever cared to conduct a survey relating 
to the period during which the 
cost involved in research was re­
covered? We have been subjected 
to long lectures on virtues on 
patent and we have also been told 
that patents are necessary because 
cost is involved in research. So, we 
would like to know as to what is the 
period during which an average firm 
recovers the cost of research of a 
particular drug and whether your or­
ganisation has carried out any survey 
amongst your members relating to 
this?

Mr. J. Reece: In answer to this 
question, I would say that nobody ha* 
done ajiy suyv^y o^ the cost of jpe- 
search done for a particular drug.,
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Research cost H a general charge on 
the company, fri some cases, as you 
must have heard already, vast sums 
of money are invested without any 
return whatsoever. I may make my 
point clear. If a company is making 
pharmaceutical products and market­
ing them under its own name, at some 
stage or other, it will have a competi­
tor in the pharmaceutical industry. 
Even if I discover a new drug I can’t 
guarantee there will be no competitor 
as Dr. Mukherjee explained. I may 
put in Rs. 7*5 lakhs as ntf capital and 
only get a return of Rs. 5*0 lakhs out 
of that. In that event I do not 
get anything from that for the future. 
Take for example the discovery of av 
drug that would cure cancer. That 
would be the most expensive drug in 
the world if ever it is put on the 
market. Think millions and millions 
of rupees that have been spent in 
trying to discover a drug for curing 
the cancer. For all the drugs which 
an individual company makes, it has 
its own allocation and assessment of 
the future and as such puts aside a 
certain amount of dts earnings to do 
research. It may or may not succeed.

Mr. Chairman: We heard CIBA. Is 
there any other company which has 
invested money on research?

Mr. J. Reeoe: There are a number 
of companies who have done that. If 
I may submit, there are different ways 
of trying to do research. In the case 
of CIBA, they had chosen to put up a 
research centre with scientists who 
will try to discover a new drug.

Mr. Chairman: That we have seen.
Excepting CIBA is there any • other 
company?

Mr. J. Reece: You yourself have 
seen in our own case that four or 
five different teams are working on an 
entirely different basis.

Mr. Chairman: That was opjy
qualitative control.

Mr, J. Heece: With due respect I  
•ay that it is not qualitative control.

We have discovered several new pro­
cess methods, tn the near future 
they are going to make a major contri­
bution to our company’s chief activity. 
They relate to the utilisation of loCil 
raw materials. In this case Indian 
Chemists have put their heads to­
gether to find out the methods of im­
port substitution for the basic raw 
materials. This is process research, 
and we expect that it will not be tariff 
before we get results from it. Of 
course research is costly.

Shri Arjnn Arora: May I now
whether all the expenses tlfal yon 
incur on research of various drug* 
which you are able to find you pot 
them as normal expenses of the indus­
try?

Mr. J. Reeoe: It is like that. In
certain other countries an amount is 
allocated for research in order to try 
and demonstrate the cost. In answer 
to the question whether we have put 
up different research sections, 1 would 
say that there is now a Glaxo Research 
Company that does not make any 
product for sale. It is an investment 
in research.

Shri Arjnn Arora: You may not be 
doing.

Mr. J. Reece: We have been doing 
production not in terms of research.

Mr. Chairman: Do you mean to b bj 
that research is only an answer. It 
you refer to the report in the IL S A  
you will find that 35 per cent is on 
sales promotion.

Mr. J. Reeoe: I cannot say. The 
quantum of what is reasonable to 
spend on research is something for 
individual companies. Some companies 
have spent much more than the figures 
which you have mentioned. Some 
spend nothing at all.

Mr. Chairman: I am telling yon
from the Committee Report. It saya: 
From only 1961 onwards \  per cent 
of the profits is spent on research and 
this may be recovered in about tw*
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to three years’ time. From the pro­
duction of about 700 million dollars, 
15 per cent or so has been spent on 
■ales promotion. Do you agree with 
this? -

Hr. J. Reece: I do not agree with 
this figure. I cannot challenge the 
figures you have stated* But, I canrot 
agree with the view that the research 
ia a minor part of the pharmaceutical 
industry. I have no doubt that the 
question of sales promotion will come 
up again in some other context. How 
much is to be spent on research etc. 
is a matter of opinion. Take for 
example Hindustan Antibiotics which 
Is a research based unit.

Mr. Chairman: It is a public con- 
eem— a Government concern.

Mr. J. Beece: It has allocated one
per cent to research.

Mr. Chairman: However, the amount 
is spent by Government.

Mr. J. Reece: I say that it has alio- 
oated a certain amount on research 
which comes to 1 per cent.

Mr. Chairman: It is only from the 
percentage of profits that they are 
making. In their case, it is made by 
C.S.I.R. or Government.

Shri Choudhuri: Hindustan Anti­
biotics is a private company coming 
under the Indian Companies A ct Its 
research expenses come out from its 
sales.

Mr. Chairman: Though it is a com­
pany, it is a public undertaking.

Shii Arjun Arora: My question
leads to so many supplementaries. 
Now coming back to my question I 
put to you, your view is that research 
cost is not allocated to a particular 
drug. So, there is no question of 
recovery of the cost on research from 
a particular drug. You may spend a 
large amount of money with no results 
and may spend larger amounts and

discover a drug which will not use the 
large profits. Yet you may discover 
something which does not cost yota 
much which gives much yield. Is that 
the position?

Mr. J . Beeoe: That is exactly the 
position.

Shri Arjun Arora: Would you tell 
me which of the Members of your or­
ganisation is engaged in real basic re­
search irrespective of the cost?

Dr* S. L. Mukherjee: I can speak
only for my organization, Sarabhai 
Chemicals.

Shri Arjun Arora: You are not
appearing only for Sarabhais. You 
are appearing for the Organization ol 
Pharmaceutical Producers of India.

Dr. S. L. Mukherjee: As I told you 
our annual turn-over of new com­
pounds in our Basic Research Division 
is about 200-300. We are also taking 
advantage of screening facilities as 
available with the Central Drug Re­
search Institute, Lucknow where we 
do not have the facilities with us.

Dr. M. M. S. Siddhu: Are you pay-
iny anything for those facilities?

Dr. S. L. Mukerjee: W e have tackl­
ed this question but they are not ac­
cepting any payment

Dr. M. M. S. Siddhu: So you get it 
free.

Dr. S. L. Mukherjee: We have got 
only 20— 30 compounds screened by 
them, so far.

Shri Arjun Arora: While oil this 
subject of research, I would like to 
know whether the drug industry or 
the pharmaceutical industry would 
prefer to have an institution like that 
of ATIRA in Ahmedabad where the 
coflon textile industry .has combined, 
collected funds and set up an organi­
zation like the Cotton Research InstU 
tute?
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Dr. 8 . L. Mukherjee: To my under­

standing and experience, the develop­
ment of a new drug requires a tradi­
tion, a culture and a definitely differ­
ent discipline and if you would look 
around, you will see that the indivi­
dual companies1 research efforts have 
contributed uptill now everywhere in 
the world to 95 per cent of the drugs 
that have been discovered till this 
date. It is not through Universities 
and co-operative research associations 
that the drugs have been manufactur­
ed. I do not know the reason, but to 
me it appears that when we work in 
the industry, we have a pragmatic 
approach. We have quite a different 
discipline. We have perfect team 
work, which may not be there in Uni­
versities or co-operative research asso­
ciations. Secondly, I say from per­
sonal experience of the CBRI, when we 
approach them to get some drugs 
screened through their facilities, a 
condition is imposed on us, that ws 
must disclose the identity of the drug, 
before they can take up the work. 
Many private firms would hesitate to 
disclose the identity of the drug to 
such co-operative institutions. So, it 
is research within industry that will 
give the results. Hayemicin is one 
such example. Unless you set up re­
search within the industry itself, as 
also help to create the necessary 
climate and the conditions for re­
search, it is my considered opinion 
that it will take a long time for in­
vention of new drugs.

Shri Arjun Arora: May I under­
stand that the drug industry in India 
is not only a research-based industry 
but is also an individual based indus­
try in which no co-operation is pos­
sible?

Mr. J. Reece: May I just say a few 
words on this? One of the advantages 
of putting the research into a com­
mercial company instead of a public 
laboratory is you select the scientists 
and you follow up the research done 
by them internally on a certain project 
and if they are doing something which

will be of no use to «nybodyf you earn 
call a halt to the Project, and divert 
them to other more useful avenues.

Shri Arjan Arora: From the
national point of view if two or more 
than two firms are engaged on the 
same research, the ultimate result is 
waste in two or three places.

Dr. S. L. Mukherjee: I think compe­
titive research is absolutely necessary. 
There I differ with the views expres­
sed by the hon'ble Member.

Shri Arjun Arora: Some people 
seem^o think that absence of a patent 
law gives a momentum to research. 
What is your opinion on that?

Mr. J. Reece: If there was an abro­
gation of patents— we are not discus­
sing abrogation of patents and it is 
also not contemplated by the present 
Bill— it would stop research. Prof. 
Ermst Chain, one of the great scien­
tists of our age,, has written on the 
development of Penicillin and he put 
the whole thing in a nut-shell— *No 
patents, no new drugs’. Prof. Fleming 
did # not get a patent for his discovery 
of penicillin but initially no one was 
interested. It was research in the 
pharmaceutical industry that develop­
ed the means of making panicillia 
available to the people.

Dr. S. L. Mukherjee: May I supple­
ment one part of Mr Reece’s state­
ment? Penicillin was declared as a 
drug of unstable character, of no 
human interest at the time of its dis­
covery. That was the declaration of 
Prof. Raistiric of the l!iondon School 
of Hygiene and Tropical Medicine and 
he declared that penicillin will not be 
of any commercial use because it is 
quite unstable.

Shri Arjun Arora: Coming back te 
royalty, what do you think should be 
the fair rate of royalty?

Dr. H. R. Nanji: We have already 
submitted that. All we want is not te 
have any ceiling on royalty. In some
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etses even ^ **sr cent i* too much. 
In other cases it will be necessary to 
have more.

6hri Arjun Arora: Your conception
royalty is: reward for research.

Mr. Chairman: He wants it to be 
left for negotiations.

Shri Arjun Arora: Your conception 
of royalty is that it is a reward for 
research and they are unable to allo­
cate expenses on research relating to 
particular drugs. Am I to understand 
that they want the industry to run 
profitably but do not expect royalty 
from each item of research? 0

Mr. J. Reece: A  man may be work­
ing on a certain project for 20 years 
another man may in the course of 
half an hour discover something. How 
do you assess it and what value are 
you going to place on the finished pro­
duct. You have seen the pharmaceuti­
cal plants and you will realise how 
eomplex the processes are— very very 
complex drugs and surely therefore 
there can be no fixed return for 
research.

Shri Arjun Arora: So you want
royalty to be a matter of bargaining?

Mr. J, Reece: That is correct, Sir.

Shri Arjun Arora: Because you 
can’t suggest any scientific basis for 
its determination?

Mr. J. Reece: Correct, Sir.

Mr. Chairman: Royalty la paid to
Ihe scientist or to the firm?

Mr. J. Reece: To the firm.

Shri Arjun Arora: What is the high­
est rate of royalty any of your mem­
bers is paying to any patentee?

Mr. I . Reece: I can give one 
example. Very recently in England, 
in a negotiation for royalty on a parti­
cularly complex process, the depart­
ment of the Government which

awards royalties, awarded 18 per cent 
as royalty for this particular process. 
It was IS per cent oh sales, not on 
bulk. I can’t remember the patent, 
but I believe the firm was Geigy.

Shri Arjun Arora: I want to know 
the highest rate of royalty that any 
of your members in India is paying to 
a patentee whose patent you are ex­
ploiting under licence.

Mr. J. Reece: I would like to be 
able to give the answer because I am 
sure it is a very low figure and in 
some cases no royalty is charged at all. 
W e must look up that figure and give 
it to you.

Shri Arjun Arora: Also please look 
up what is the lowest rate that any 
of your members is paying and send 
it to us.

Dr. H. R. Nanji: For this informa­
tion, the best source would be the 
Department of D.G.T.D. They have 
got all the data about royalties.

Shri K . V. Venkatachalam.: In some 
cases it is as high as 15 per cent be­
cause that was in accordance with 
the policy of the Government at that 
time 10 years ago. Now, progres­
sively the rate of royalty is being 
brought down. It is round about 9 
per cent now.

Shri Arjun Arora: I want to con­
fine my information to the members 
of this body.

Shri K. V. Venkatachalam: What I  
have said will broadly apply to the 
members of this body also.

Shri Arjun Arora: No, I want the 
exact information. Please collect this 
information— the highest antf the 
lowest rates of royalty that any of 
your members is paying— and send it 
to us.

Now, do you agree with the con­
cept that there should be a progres­
sive reduction in the rate of royalty 
as time passes?
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Dr. H. R. Nanji: Royalty agree­
ments are always subject to revision 
every five years, and at that time 
Government does bring pressure to 
reduce it. Sometimes no royalty is 
paid after five years.

Shri Arjun Arora: Leave pressure 
alone. Pressure can be rightly ap­
plied or wrongly applied and when 
wrongly applied, it will result in ex­
plosions. Should there bo a general 
rule that royalties should be progres­
sively reduced every year or so?

Shri Keith C. Roy: I think the
Hon'ble Member may be aware that 
one of the main features of general 
collaboration agreements these days 
is that all new know-how is also made 
available in addition to that which is 
made available under the original ag­
reement. Therefore, my submission is 
that it is not a correct concept to say 
that the rate of royalty should gra­
dually be reduced.

Shri Arjun Arora: You have told 
me about what is happening. I want 
to know your views about what 
should happen regarding progressive 
reduction of royalties.

Shri Keith C. Roy: My answer is
that it is not a correct concept to sug­
gest that the rates of royalties should 
gradually be reduced.

Shri Arjun Arora: Are you agroe- 
able to the proposition that the cost 
of drugs should be such that the con­
sumer is able to get it and that the 
prices must be progressively reduced?

Mr. J. Reece: As we explained al­
ready, in a free area of competition, 
this is exactly what happens.

Shri Arjun Arora: Should it be
laid down that after every two years 
or so, the prices should come down 
by a certain percentage?

Mr, chairman: How can we lay 
down? It is beyond the scope of the 
present BilL

Shri Arjun Arora: Mr. Chairman, I
want these experts to tell us how the 
prices of pharmaceutical products I n  
India can be brought down.

Mr. Chairman: He has already said 
that there should be no control, taxes 
should be reduced, raw materials 
should be supplied at a lower rate 
and so on.

Shri Arjuu Arora: On page 14 of 
the Supplementary Memorandum on 
Patents Bill, the table gives the turn­
over of the whole industry or only of 
your members?

Shri Keith C. Roy: As Dr. Nanji
said, at the time this survey was made, 
we had something like 67 members. I 
think, perhaps, i  might state, in order 
to try and put these figures into their 
proper perspective, that there are some 
1700 or 1800 units in India manufactur­
ing pharmaceuticals. Of these units, 
approximately 125 are registered with 
the Directorate General of Technical 
Development and are considered to 
be the major units. Of these 125 
major units, at the time this report 
was prepared, we had some 65 mem­
bers. The production of those 65 
members represented over 50 per cent 
of the total production of the counr- 
try. That was, Sir, in 1965, Hs. 135 
crores. This sample survey, of which 
the figures are placed on page 14, re­
presents the turn-over of practically 
half of the total value of the produc­
tion of pharmaceuticals in India.

Shri Arjun Arora: Could you please 
tell us how many of these concerns 
included in the Survey are subject to 
overseas payments or are all of them 
subject to such payments?

Shri Keith C. Roy: I will have to 
explain the details to you. I will 
send them to the Committee, i  am 
sorry I do not have all the figures 
with me on that basis.

Shri Arjua Arora: You have said 
that the overseas payments are 3*1 
per cent of turn-over. Iq case the
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total turn-over figures given by you 
include firms like Unicom which do 
not make overseas payments in the 
form of dividends, royalties etc., your 
percentage is altogether wrong.

Shri Keith C. Boy: I submit with 
respect, Sir, that the figure is not 
wrong.

Shri Arjun Arora: Percentage can
be very elusive thing.

Shri Keith C. Roy: It may be
elusive but . . .

Shri Arjun Arora: 3*1 per cent of 
what?

Shri Keith C. Roy: Of turn-over.

Shri Arjun Arora: Whose turn­
over?

Shri Keith C. Roy: Of the tum-oevr 
of the units which were surveyed, 
and who represent half the total pro­
duction of India. *

Shri Arjun Arora: Could you tell 
us how many of these half the pro­
ducers of the pharmaceuticals in India 
do make overseas payments and how 
many do not and what are their res­
pective terms?

Shri Keith C. Roy: I am sorry, Sir, 
I have not got the figures with me. 
I will supply them.

Shri Arjun Arora: My submission is 
that 3*1 per cent is a cooked figure. 
Coming to page 20, at the bottom, you 
have said: “None of the firms produc­
ing the imitation products, whose 
prices were considerably lower than 
the original, have been able to remain 
on the market” . This is what you say 
about Italian firms. What is the basis 
of your assertion that firms whose 
prices were considerably lower than 
the original were driven away from 
the market by concerns whose prices 
were considerably higher?

Mr. J. Reeoe: These figures were 
supplied by a particular person who

was interested in this particular *ufc- 
ject, but it is not really very difficult 
to appreciate because we are dealing 
in drugs, pharmaceuticals and medi­
cines for the cure of sick people ani 
one of the most important ingredients 
is the ingredient of confidence. If 
somebody offers you a drug at a very 
low price, it is natural for many peo­
ple to immediately question whether 
it is going to do what the makers 
claim it would do, or not. There is 
a story which we tell to our represen­
tatives during their training course 
about the question of confidence and 
to stress the need for them to be well- 
equipped and to know their subject. 
It relates to a man who bet another 
man: “That I will not be able to give 
away a guinea for Bs. 10" and the 
person did not believe him. So that 
man went out into the street, dressed 
himself as a beggar, stopped passers 
by and said: “Here is a golden guinea. 
Will you please give me ten rupees". 
And no body took it.

Shri S. V. Divecha: This informa­
tion which we have was gathered 
from an official report by Professor 
Bergami of Italy to the Italian Gov­
ernment.

Shri Arjun Arora: Am  I to under­
stand that higher pressure—the sales* 
manship which firms charging more 
are able to indulge in because they 
can afford to spent more on salesman­
ship—has achieved this miracle.

Mr. J. Reece: Not that at all. It is 
basically an understandable desire by 
the medical profession and people who 
want to get their products like drugs, 
or food, from companies who are rea­
sonably well established in a particular 
field and have a reputation, because 
they know that those companies are 
not profiteering becaur«- they know 
that the money that have spent om 
quality control etc. is going to guaran­
tee that product.

Shri Arjun Arora: Indian members 
of the delegation will perhaps be able 
to appreciate, in India everything
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which is cheap sells faster and if you 
have any guinea, I am prepared to buy 
it for Bs. 20 right now.

Mr. J. Reece: I have not got one, Sir.

Dr. S. L. Mukherjee: What is true to
public may not be true to the medical 
profession. We are dealing with 
selective medical profession. They may 
not accept the lowest, they accept the 
best.

Shri Arjun Arora: Doctors take 
pleasure in prescribing costlier 
medicines.

Mr. J. Reeoe: No, Sir, they do not 
take pleasure. In fact, one of the main 
arguments we can produce to demon­
strate that our prices are reasonable 
is that they go through the medical 
profession and it is the medical pro­
fession which alone has to decide what 
to prescribe for their patients; and this 
is a real control on the question of cost 
and price.

Shri Arjun Arora: May I know what 
is the percentage of turn-over that 
your members spend on advertising, 
samples, literature sent to doctors, 
presents made to doctors etc. that is 
salesmanship?

Mr. J. Reece: It will take a few 
minutes. Can I make a few general 
remarks which, I think, are necessary? 
It is no good discovering a cure for 
cancer if nobody knows about it. This 
is the basic postulate. Now, we have 
to accept it as a cardinal principle that 
the doctor must have the freedom to 
prescribe whatever medicine he con­
siders necessary for the treatment of 
his patients, and the pharmaceutical 
manufacturers are in competition with 
each other to satisfy the individual 
and collective requirements of the 
medical profession. Thus we are deal­
ing with a limited group of people—  
doctors— who are going to decide whe­
ther or not a product should be used. 
And the industry never assumes that 
a doctor is unaware of price because

he is not. Now, there is another veijr 
important thing which, I hope, will be 
borne out by the hon. Members who 
are in the medical profession and who 
are on this sub-committee. There is 
a natural resistance to the adoption of 
new scientific ideas and drugs. There 
is no guarantee that a doctor will 
automatically prescribe a drug just 
because we tell him it is good. And 
there is another important point, Sir, 
and that is that it is absolutely essen­
tial that the pharmaceutical industry 
should be in direct and constant con­
tact with the medical profession about 
the drugs it is making. So this is the 
whole form of how medical informa­
tion comes to the pharmaceutical in­
dustry. Now we made a survey of our 
members to find out as to how much 
we spend on sales promotion and the 
figure comes to something like 8 to t  
per cent. This figure includes expen­
diture on advertisements, literature, 
samples to doctors, etc.

Shri R. P. Sinha: How does it com­
pare with other countries?

Mr. J. Reece: 11 per cent is the figure 
given in the UK, and perhaps it is 
not surprising that in America it 
comes to something like 25 per cent.

Shri Arjun Arora: You claim that 
some sort of medical education of 
doctors is part of the responsibility of 
the industry?

Mr. J. Reece: Far from it. We can­
not even dream of giving any sort of 
medical education to doctors. We 
only inform them £bout our drugs and 
it is for the doctor to judge whether 
a particular drug is good or bad.

Shri Arjun Arora: Page 36 seems to 
have been loosely worded by some­
body in your organization. You have 
pointed out that competition is useful.

Mr. J. Reece: With due respect, Sir,
I submit that I am talking about Indian 
conditions. It is quite true that im 
other countries you can quote the pres­
sure of sales promotion, which dots
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1lave an effect and Influence on price. 
In our Indian society we do it to a 
price lower extent, there is much more 
information, and much less of what is 
known as pressure promotion.

In It aly^Sir, there, is no patent pro­
tection. From the moment you mar­
ket a drug, anybody can copy it. It 
is one of the rules of selling that the 
company which gets in flrst gets a 
major share of the market and so the 
moment a new drug is know everybody 
goes all out to do the maximum 
amount of sales promotion to the doc­
tor. Now the amount you spend, Sir, 
has no relationship to the type of pro­
motion you do. If I discover a 
new drug tomorrow, how am I going 
to contact one hundred thousand 
doctors in India? How much it 
will cost me to go and fly all over 
the country? It is a question of 
coverage. In Italy, where there 
is no patent protection everything 
is spent on promotion to get him (the 
doctor) first. It is not that in Italy 
the industry has to spend much more 
on promotion than anywhere else. 
Everybody is spending on it.

Dr. M. M. S. Siddhu; Am  I to under­
stand that the doctors will choose a 
drug coming out of a reputed house and 
the reputed houses need not spend on 
promotional activities.

Mr. J. Reece: No, Sir, that is not the 
case. As a matter of fact the houses 
of repute in this industry have to 
spend much more than others on pro­
motional activities.

(The Committee then adjourned to 
meet again at 15.00 hrs.)

The Committee reassembled at 
15.00 hrs.

Shri Arjun Arora: May I know whe­
ther any of the very experienced and 
learned witnesses have come across 
any cases where patents have been 
granted, process patents or product 
patents, even though they should not 
really h aw  been granted?

Shri S. V. Divecha: I suppose the 
question is whether we have come 
across any cases where a patent ha* 
been granted which ought not to have 
been granted, for a process.

Shri Arjun Arora: Both processs and 
product patents.

Shri S. V. Divecha: This is a matter 
of statistics. To the best of our know­
ledge, we are not aware of any such 
processes, but perhaps the controller 
would be in a better position to give 
this information.

Shri Arjun Arora: What precautions 
would you suggest to ensure that we 
in this country do not grant patent 
protection where the patents asked for 
do not really qualify for such protec­
tion?

Mr. Chairman: How can they answar
this?

Shri Arjun Arora: What precautions
do they suggest?

Mr. Chairman: It is for the controller 
to say.

Shri Arjun Arora: The witnesses
have commented on everything. They 
can answer this also.

Mr Chairman: How can they say 
whether a patent is to be granted or 
not? It is for the patent controller.

Shri Arjun Arora: Suppose...........

Mr. Chairman: There is no ques­
tion of any supposition. The hon. 
Member must ask questions within 
their knowledge.

Shri Arjun Arora: What in their 
opinion should be the preventive 
steps to ensure that patents are not 
granted in cases whidh do not qualify 
for such patent protection?

Dr. H. R. Nanji: If they are doing 
so much of research in the patent 
office, then normally this kind of 
thing should not happen.
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Shri Arjna Arora: Are they gatis- 
le d  with the handling of the matter 
by the patent office in this regard?

Dr. H. R. Nanji: There is no other
possibility.

Shri Arjun Arora: How does in­
dustry reward the individual scient­
ists who are responsible for inven­
tions? Does industry take away all 
the profits of the invention on the 
presumption that the scientist is 
being paid by it?

Dr. S. L. Mukherjee: There are
several ways of rewarding the 
scientist. There is no set-rule. It 
differs from company to company 
and the invention’s importance. The 
first is payment of a lump sum. The 
second is raising his salary for each 
invention/that goes into commercial 
production. The third is giving him 
facilities for further research.

Shri Arjun Arora: The reply is
theoretical. Please give specific ex­
amples.

Dr. S. L. Mukherjee: For example, 
for a few patents in India I was 
rewarded by being given one per 
cent on the sales of the products.

Mr. J. Reece: Before coming to 
India I worked in Glaxo Research 
and my reward was doing that re­
search. Secondly, I had at my dis­
posal the resources of a large com­
pany with all the equipment which 
they could possibly provide, but for 
wfhich I would not have been able to 
fulfil my research ambition at all.

Shri Arjun Arora: Would you like 
any rules being made by the Gov­
ernment in this respect or are you 
satisfied with the way that industry 
is rewarding individuals for their 
inventions?

Mr. Chairman: It is beyond the 
scope of this Bill. It does not comt 
under the patent law. Anyway, it is

a matter for the Government to look 
into.

Shri Arjun Arora: It is a matter for 
this Committee to look into. We can 
certainly say that one-fourth should 
be given to the individual responsible 
for the invention. I am entitled to 
bring forward such an amendment 
and I shall press it.

May I know if there have been 
any inventions by Indians, whether 
individuals or firms, during the pe­
riod of the first and second world 
wars and during the post-war pe­
riod?

Dr. S. L. Mukherjee: II you mean 
making a new process .for a product 
which had been patented by other 
processes, there have been several 
hundreds by Indians. If you mean 
discovery of new drugs, we are in 
the beginning stage, and except for 
Hamycin and Dermostatia we are not 
aware of any drug which has come 
to the market out of Indian inven­
tion. *

Shri Arjun Arora: So, am I to 
understand that the pateiiting of 
drugs will mean largely rewarding 
individuals and firms outside India 
and not within India, because you 
say there have been no inventions 
here during the last 50 years or so?

Dr. S. L. Mukherjee: What I said 
does not mean that we will not re­
ward inventors. If an inventor has 
done any good to the cause of huma­
nity, wherever he may be, he must 
be rewarded and his invention must 
be protected. I d0 not agree that 
there have been only minor process 
improvements. I can say from per­
sonal knowledge that we have made 
processes for anti-malarial and anti- 
tubercular drugs, and many new pro­
cesses have been discovered by 
Indian scientists against the processes 
which have been patented in India.
X foel that at the present stage o f  
research, with the facilities given to 
the Indian scientists; this is a major 
contribution.
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Shri Arjun Arora: Taking into
consideration the present position 
and equipment for research in India 
do you think it must take at least 
20 years for Indian scientists to be 
able to compete with foreign scient­
ists in the matter of inventions?

Dr. S. L. Mukherjee: It will depend 
upon the facilities given to the young 
•dentists and how soon they can 
come up. The present facilities for 
basic research are completely inade­
quate because, if you permit me, I 
will go a little into the background 
of the pharmaceutical industry. The 
pharmaceutical industry in 1948 had 
a turnover of about Rs. 10 crores. In 
1958, the turnover was Rs. 54 crores; 
in 1964 the turnover was Rs. 135 
crores. What we have done, when 
the turnover is low, is to concentrate 
on the formulation research.

Shri Arjun Aror^: Turnover may 
not be relevant to invention and 
research.

Dr. S. L. Mukherjee: I am talking 
about the background.

Shti Arjun Arora: The turnover
m ay» increase merely by increasing 
the facility.

Dr. S. L. Mukherjee: Without an 
increase in turnover, there will be 
no investment, no encouragement for 
investment of the industrialists to­
wards research. As you will appre­
ciate, research itself is a gamble of 
the highest order, so far as the dis­
covery of new drugs is concerned. 
As I said earlier, to create minimum 
facilities for basic research, it re­
quires Rs. 60 lakhs of capital invest­
ment and Rs. 33 lakhs recurring. 
Unless many units of that nature 
come into India, we could not achieve 
results. We cannot say what would 
be the time that it takes; it may be 
five years. If you are lucky, you will 
•trike at the results within two or 
three years. A  stroke of luck is al­
ways there. People have pursued 
for 10 years and yet they have not

found out a drug. I tnm k horn. 
Members will realise that once the 
facility is created, the IncQia 
scientist is not far back in their 
mental outlook and capacity to go 
forward for doing good work in re­
search.

Shri Arjun Arora: Will you agroa 
with my proposition that consider­
ing the present facilities for research 
in India, there is a case for a holiday 
from patens for 10 years to 15 years, 
just as they talk of a tax holiday?

Dr. S. L. Mukherjee: The present
facilities are not adequate enough 
and as a scientist attached to indus­
try, I feel that the present facilities 
will be considerably increased dur­
ing the next 10 years, and within 
these 10 years we will be able to do 
something. The other firms abroad 

v have shown that within a decade a 
lot of things could be done. We hop* 
we will be able to follow them.

Shri Arjun Arora: You have stated 
the truth but only the half-truth. 
My proposition is that if we have a 
holiday from patents for 10 years, 
there will be an enormous increase of 
production in the country and there 
will be a larger turnover and th« 
industry will have a greater fund.

Mr. Chairman: His answer hm
come.

Shri Arjun Arora: We will be able 
to get a greater amount of research. 
What is the harm in reproducing 
Italy here?

' Mr. Chairman: It is a matter of 
opinion. It is a matter for you to 
decide.

Shri Arjun Arora: I want him to
answer. What Prof. Mukherjee is say­
ing supports my case for a holdiay 
from patents.

Mr. Chairman: If he supports, you 
take it. The answer is already given*
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day from patents will be thwarting 
1he inventions, and I personally do 
mot like it

Shri Arjun Arora: May I refer
you to page 2 of your original 
memorandum submitted in January 
wherein you have thought of some 
payments commensurate with the 
value of the inventions. How do 
you compute the value of inventions? 
I mean the fourth line from the 
bottom.

Shri S. V. Divecha: We have stated
ia the memorandum that the royalty 
should be comensurate with the 
value of the invention. There are 
several cases laid down on the 
aspect of determining the compen­
sation of royalty payable to a 
patentee in the case of a compulsory 
licence, and this subject may run 
through a lot of time. Briefly, there 
are certain factors which are taken 
into consideration: one is the ex­
penditure incurred by the patentee 
and the time during which the patent 
has been in force, and secondly, the 
importance of the invention and the 
commercial utility. These are some of 
the factors which the Controller 
takes into consideration.

Shri Arjun Arora: Does the indus­
try also do the same?

Shri S. V. Divecha: This matter
arises before the Controller and the 
Industry pursues it so that the indus­
try also does in the same way.

Shri Arjun Arora: I may now refer 
to page 7 of the same memorandum 
where you deal with a case of Basic 
drugs and products. You say that 
the cost of basic drugs is usally 
higher in India than in other deve­
loped -contries and the cost of finish­
ed preparations is in most cases 
much less than the domestic prices 
of similar products in foreign coun­
tries. How does the industry in 
India achieve this miracle? Is it by 
adding tome more sugar?

Shri Modi: Dt was already discus­
sed this morning. Sales promotion 
expenses in India are eight to nine 
per cent compared to 25 per cent in 
other countries.

Shri Arjun Arora: It is said that 
though the basic drugs are costlier in 
India, the finished products are 
cheaper than in other countries. Is it 
toy merely having lesser expenses 
on sales promotion?

Shri S. V. Divecha: May I invite 
the attention of the hon. Members to 
appendix II of our supplementary 
memorandum which explains in de­
tail the reasons why the cost of 
basic drugs is high in India?

Shri Arjun Arora: How do you
achieve this miracle of making these 
finished products cheaper?

Dr. M. M. S. Siddhu: The question 
is, how are you able to bring out 
this miracle, namely, while the cost 
of basic drugs is high, the retail 
price paid by the customer is cheap­
er.

Mr. J. Reece: The process is quito 
simple. In the first instance, the cost 
of the active ingredient is normally 
a small part of the total cost of the 
drug, and we have in the supple­
mentary memorandum quoted the 
cost penicillin where the active in­
gredient is four per cent of the cost 
of the drug and the drug is sold to 
the consumer at 62 per cent. So, even 
if you double the penicillin cost, you 
are not substantially adding to the 
total cost of the drug. If you go 
through the whole list of drugs, you 
will find they are generally cheaper 
in India than in other countries. I 
am relying entirely on the report of 
the Development Council 1962-63. 
After making a thorough study, they 
say that ingredients and packing 
material account for 40 per cent of 
the cost; promotion expenses come
9 per cent but it is undoubtedly 
higher ill other countries. Adminis­
tration and distribution cost come to
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1®  per cent; again they are higher 
in other Countries. Profit they have 
given as 16 per cent and possibly it 
is higher in other countries. The 
retailer's margin in India is given 
as 20 per cent, but to my 
knowledge no chemist in England 
takes less than 33-113 per cent and 
in Germany they take over 40 pet 
cent. In these various ways the ele­
ments at the costs are lower here, 
than in other countries.

The statements that the pharma­
ceutical industry is making 900 per 
cent profit and so on arise from the 
simple misconception whereby some­
body takes the price of the actual 
active ingredients and compares it 
with the price which the customer 
pays. They forget everything in 
between.

Shri Arjun Arora: Your objection 
to clause 5 is that it is discrimina­
tory in character because in respect 
of medicine the patent can be only 
for the process and not for the sub­
stance. Will you be satisfied if this 
condition is applied to all industries 
and not merely to drugs?

Shri S. V . Divecha: If we get the 
same treatment as other industries, 
we are satisfied.

Shri Arjun Arora: If others. do 
not get it and you also do not get 
it, will you be satisfied?

Mr. Chairman: It is a hypothetical 
question.

Shri Arjun Arora: We have given 
them 10 years and others 14 years. 
If we say it will be 10 years for 
everybody will they be satisfied?

Dr. H. E. Nanji: We have said
that we would prefer to have 
14 years. But if the committee says 
it is impossible, as a very poor al­
ternative we would agree to have 10 
years provided we have a provision 
for extension.

Shri Arjun Arora: There are so 
many opinions about the !date froih
which this period" of 10 years or 14

f ) i ■: ' ' 1 " ' •

years should be counted. What is 
your vie#?

Dr. H. R. Nanji: There is an inde­
finite period between the application 
for a patent and the grant of a 
patent. To do away with this indefi­
niteness, it would be better if the 
(period 'is counted from the date of 
the grant of the potent.

Shri Arjun Arora: Do you want
the period of 10 years to begin from 
the date the patent is granted in 
India or from the date on which the 
patent is granted anywhere in the 
world?

Mr. Chairman: We are only con­
cerned with our patenets; the ques­
tion is not relevant and I rule it out. 
I rule it out of order.

Shri Arjun Arora: I want my
question to be noted. My question is 
this. Do tihe witnesses agree that the 
patent protection should begin from 
the date on which patents for a 
particular process or product is 
granted anywhere in the world?

Shri E. P. Sinha: How is it possi­
ble-----

Mr. Chairman: They are not con­
cerned with anywhere in the world. 
You ask whether you want it from 
the date of applicatioh or the date 
of sealing.

Shri Arjun Arora: I will not ask 
wihat you want to ask; that you can 
do yourself better than I do. I am 
asking you to revise your ruling. Let 
me put my case like this. Supposing 
a particular product is patented in 
England in the year 1960 and its 
patent is likely to expire there in 
England (Interruption). It appears 
people have got their firm opinion in 
the matter. I have my own opinion.

Mr. Chairman: We do not object 
to your forming your own opinion. 
T have ruled out your question. If 
you want to pvt any, other question 
you may' do 1 ‘
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Shri Alton A ra n : If you do not 

want me to proceed, I will go out. 
I have finished. I walk out in pro­
test. b

Mr. Chairman: I have given you 
more than an 'hour. We wanted to 
continue with these gentlemen only 
for half-an-hour. The other witnesses 
are waiting.

(Shri Arjun Arora then left the Com­
mittee Room).

Shri A. T. Sarma: Why is it that 
the prices in India are higher than 
those in Pakistan as far as medicines 
are concerned?

Shri Modi: It would be difficult 
for us to answer. Unless we know 
all the conditions in Pakistan, the 
customs duties there, whether the 
licences are free, whether packing 
matrial is allowed to be imported 
and ao on, we will not be able to 
answer.

Shri A. T. Sarma: Medicine is the 
product of the work of expert 
scientists. Therefore, it is expected 
to Ibe true and everlasting. Why is it 
that medicine loses its efficacy or 
popularity within, say, ten years?

Shri Modi: It is a question of 
advancement. New drutgs are com­
ing in and there is improvement.

Mr. J. Reece: The hon. Member is 
right that science is a search for 
truth, buit we have not reached the 
ultimate trijth in the field of medi­
cine as yet and we are still search­
ing for the final truth.’

Shri A. T. Sarma: Therefore, do
you agree that these are not final 
products of science?

Mr. J. Reece: There will be im­
provement on almost all drugs avail­
able today. But they are the best 
available today.

r*$hrl A. t. Sarma: Do you conduct 
research work on indigenous drugs?

Dr. S. L. Mukherjee: A  lo t , of
Indian pharmaceutical manufacturers 
carry on research work on Indian 
drugs. To my knowledge, CIBA is 
doing very extensive research work 
Bengal chemicals and others are also 
doing a certain amount of research 
work on indigenous drugs.

Shri A. T. Sarma: A number of
Indian drugs have been incorporated 
in the British pharmacopoeia. Do you 
want that they should be patented in 
India?

Shri Modi: I do not think that all 
the drugs in a pharmacopoeia are 
necessarily patented drugs.

Shri A. T. Sarma: The Bengal
Chemicals have produced certain 
drugs but they have not patented 
them. Should they not do so?

Shri Modi: In this country, so tar 
we have taken product and process 
patent, not process per se patent. The 
method of extracting the ingredients 
are there. Therefore, those products 
may not be patented.

Dr. S. L. Mukherjee: Besides, Indian 
drugs are known and associated with 
therapeutic drugs. We are only 
developing. If through our own re­
search we find out something like 
Reserpin from sarpagandha, certain­
ly that has to be patented, and peo­
ple have taken patents for such things.

Dr. H. K. Nanji: It is not only that 
research is done in a number of labo­
ratories on vegetable drugs, but a 
number of our members have started 
having extensive cultivation of vege­
table drugs.

Shri R. P. Sinha: Kindly refer te 
Appendix I of your Supplementary 
Memorandum which deals with pro­
duction of basic drugs in the year 
1964. The popular feeling in this 
Committee, and outside also, is that 
we are not manufacturing all the 
cjrpgs, particularly from the basic 
stage, that we use in India. You have 
mentioned some of the basic drugs
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This would give an idea whether all 
our requirements of basic drugs are 
being manufactured in India. They 
have also given us their chart where 
they show the production of drugs in 
this country. The production- has 
been steadily increasing and we ap­
preciate that. The point is whether 
we are making all the drugs that we 
require in this country. We are told 
that there are 900 drugs in use. What 
percentage of that is being manufac­
tured in India and what percentage is 
being imported? Secondly, we are 
told that the drugs that are being 
manufactured in India are from an 
advanced stage and not from the 
basic stage. Our companies, parti­
cularly foreign firms, are only pack­
ing, tableting and processing the for­
mulations for actual doses. So, what 
are your plans for manufacturing 
medicines in this country? There is 
another related qutestkfti. We are told 
that most of you have got a large num­
ber of patents in your names in this 
country but you are working only on 
a few of them. There are cases wherfe 
out of 70 or 60 patents -taken only 2 
or 3 are being worked. Therefore, the 
allegation is that you are taking the 
protection of our patent laws to im­
port products and not to manufacture 
them here.

Dr. H. E. Nanji: First of all, the cost 
of import of drugs for the last three or 
four years is of ̂ -the order of Rs. 9 
crores and the total quantum of pro­
duction of pharmaceuticals in India 
is roughly of the order of Rs. 140 
crores. So, it is not at all correct to 
say that a large portion is imported.

Shri R. P. Sinha: Rs. 175 crores in­
cludes your processing cost which is 
very much higher than the cost of 
active ingredients. So, the point that 
is urged is that what all the pharma­
ceutical companies are doing is im­
porting basic drugs, formulating them, 
making them into tablets, packing 
them and selling them. Therefore, we 
are interested in seeing that these 
drugs feti manufactured in Xndtt. A  
chart has beta circulated<%o u rb y  the

Lok Sabha Secretariat which givec 
the number of drugs that are being 
imported and the number of drugs 
that are being manufactured in India, 
Why is it that so many drugs art 
being imported instead of being manu­
factured here?

x Mr. J. Reece: The answer to thii
• question is the industrial licensing pro­

vision. You cannot just decide to 
manufacture a drug here. You have 
to submit your application to the 
DGTD, the Ministry of Industry. Then 
they will make enquiries whether we 
have the capacity to do this, to do that 
and so on and so forth. We cannot 
just simply manufacture a drug in 
India. There are many reasons known 

J to them why drugs cannot and are not 
manufactured in India.

Shri R. P. Sinha: The Health Minis­
try comes and tells us in the Commit­
tee that these gentlemen are not 
manufacturing these drugs even 
though they have the patent rights for 
them. So unless in respect of each 
item you say why you could not 
manufacture them here, this prejudice 
cannot be removed from our minds. 
Secondly, how many of these items 
are patented and how many not pa­
tented? We are told by other wit­
nesses that unless we weaken the 
patent law it will not be possible for 
India to manufacture them. Suppose 
we weaken or abrogate the patent law, 
is it possible to manufacture all the 
drugs in India?

Mr. J. Reeoe: My answer to that 
would be “noM. Merely having access 
to the actual patent is no guarantee ■> 
that one can manufacture the product.

Shri R. P. Sinha: Why are you not 
manufacturing them?

*

Mr. J. Reece: We are manufactur­
ing as many drugs as wfr are being 
allowed to. I hope* we would be al­
lowed to manufacture them. -
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Shri E. P. Sinha: How many of them 
are you not being allowed to manu­
facture?

Mr. J. Reece: I cannot give that in­
formation. f

Shri R. P. Sinha: Will you send us 
a complete note on this subject?

Mr. Chairman: Are there drug con­
trol or any other restrictions because 
of which you cannot manufacture 
them?

Mr. J. Reeoe: There are two large • 
factories coming up— one in Rishikcsh 
and another in Hyderabad— in the
Government sector and no licences are 
being given for the drugs that are 
proposed to be made in those facto­
ries.

Mr. Chairman: We have another 
set of witnesses who have made thci/ 
air bookings for the return journey. 
So, we wil’ break here. We will try 
to finish the other party and then call 
you at about 5 o'clock. We may have 
to sit up to 8 o’clock; otherwise, you 
will have to come again some other 
day.

Dr. H. R Nanji: We are prepared 
to sit and finish it today.

Mr. Chairman: Then, please wait
for about half an hour.

(The witnesses were asked to with­
draw and to wait)

11. Indian Chemical Manufacturers’ 
Association, Bombay

Spokesmen;

(1)  Shri J .  H. Dosihi

(2) Shri P. D. Nargoliwala
(3) Dr. K. Subramanyam.

(The witnesses were called in and 
. they took their seats).

’ Mr. Chairman: Gentlemen, the e v i- . 
dence that you give is public. It 
will be printed and distributed to all 
the members of the Committee and 
of Parliament. Even if you want 
any particular portion to be treated
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as confidential, it will be printed and 
given to our Members. .

We have received your memo­
randum and it has been circulated 
to all 'the Members. If you want to 
stress any poirft or want’ to make 
out any new point, you may do so; 
otherwise, our Members may ask 
you some questions.

. Shri J. H. Doshi: We do not have to 
make any new point beyond what we 
have mentioned in our memorandum. 
We are happy at the contents of the 
draft Bill because in broad outline 
it covered all the points that we had 
made out in our old memorandum 

' presented in 1983 after Justice 
Ayyangar's Report. We had at that 
time made out three broad points, 
namely, that the life of the patent 
should be only ten years, that only 
the process should be patented and 

. not the product and that compulsory 
licensing should be made much 
easier. All the three joints are 
covered by this Bill.

We have also in the present memo­
randum covered some of the other 
clauses, ten or twelve of them, and 
have given our comments. It is only 
a question of amending them except
one clause whose deletion we have
suggested—I think, that is clause 
87—because it is already covered by 
clauses 88 and 88, particularly by 

4 clause 86.

If any hon. Member wants fur­
ther explanation of any of our com­
ments or wants to put us a question, 
we are ready to answer.

Shrimati Sharda Mukerjee: One
of the points you have stressed is 
that the life of patents should be ten 
years and one of the things that
have been brought up here is that
thte life of the patent should be 
extended because the cost of research 
etc. is so heavy that it would not 
pay otherwise. What is your reac- 

, tion to that?

Shri J. H. Doahl: We have said
that ten .years should be from the
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date of sealing of the patent and not 
from the date of acceptance of speci­
fications. W e think that the present 
progress of technology is so fast and 
the period of obsolescence so short 
that ten years is a sufficiently long 
time. ' '

Mr. Chairman: Tor other than
foods and drugs, it is 14 years.

Shri J. H. Doahi: You have men- . 
tloned 14 years.

Mr. Chairman: You have no objec­
tion to that?

Shri I . H. Deahl: We have not 
commented on that. Our* is a chemi­
cal manufacturers association. We 
have commented on the section 
pertaining to foods, drugs, pharmaceu­
ticals and chemical processes. 14 - 
years period applies to engineering 
goods on which we have not com­
mented. ■

Shrimati Sharda Mukerjee: What
do you mean by saying that compul­
sory licensing should be made easier?

Shri I. H. Doshi: That is covered 
here. We had mentioned it in our 
Memorandum submitted in 1903 and 
all the three points which we cover­
ed then are covered in the present 
draft Bill. In between, there were 
suggestions about complete abroga­
tion of patents. The Cabinet Sub­
committee suggested 7 years. Final­
ly, your draft Bill has come back to 
the terms suggested by us. So, we 
can rightly take pride in this matter 
that you have accepted our sugges­
tions.

Shrimati Sharda Mukerjee: Do you 
think we have the necessary techno­
logical and Industrial base to even' 
manage without the assistance of 
these ibtg people who come here?

Shri J. H. Dosht: I do not think it 
in any way prevents any. manufac­
turer from coming here. On the 
other hand, the idea is to force them 
to start manufacturing here. ’ If that

purpose of the BUI is served, this 
question does not need to be answer­
ed.

Shrimati Sharda Mukerjee: Sup­
posing they get better terms outside, 
do you think this will deter them 
from coming here?

Shri J. If. Doshi: I do not think 
any reputable manufacturer can 
ignore the market of a country like 
India! .

Shri Sham Lai Saraf: For our
chemicals and these drugs that you 
manufacture here, particularly that 
come under patents for which the 
validity period is being fixed, will it 
be possible for our country, with 
the talent that we have at our dis­
posal, to go the whole hog with our 
manufacturing programme of pro­
ducing new processes without taking 
into .consideration what is happening 
elsewhere? Let me clarify it a lit­
tle more. Knowing as we do that 
the know-how within the country is 
far far less than it is available else­
where and, secondly, the capital is 
also needed to be imported into the . 
country, keeping both these angles 
in view, do you consider that our 
patent system will be successful 
when in* other countries, the validity 
period for a patent which is being 
‘fixed here is moTe than what is being 
envisaged in the Bill?

Shrt J. BL Doshi: I have already
answered this. I -entirely agree with 
thfe hon. Member that our technology 
and know-how is not sufficiently 
progressed to do everything our­
selves. We do need their assistance; *
we do need their help and we do need 
their know-how. But, as I said, the 
Bill is not of a preventive nature. 
The Bill suggests that the people who 
want to register their patents here 
should take early steps to start pro- ■
ducticm of their products in this ’
country.

Shri Sham Lai Saraf: You have
not caught my point. My point is 
that the validity period of those very
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patents registered elsewhere in the 
world is much more,‘that Is, 14 years 
to 16 ye^rs or even a little more. 
Will it be a sufficient incentive for 
them to come and work in this coun­
try or to invest, if necessary, in the 
manufacture of chemicals and phar­
maceuticals here?

Shri J. H. Doshi: For a while, 
they may not come. But that is my 
opinion. As I said, how can a repu­
table manufacturer having a foothold 
in all the countries of the world 
afford to ignore a country like Injlia?

•

t Shri Sham Lai Saraf: That is again
 ̂ a matter of opinion. In actual prac­

tice, there ate other considerations 
also. Anyway, I come to another 
question. There are different stages 
of research, the fundamental re 
search, the basic research and the 
applied research. Are we fully 
equipped for it from technological 
point of view? Then, I will come 
to the point of view of management.

Shri J. H. Doshi: No.

' Shri Sham Lai Saraf: In doing
fundamental research in drugs, parti­
cularly the life-saving drugs, wc 
know and we see that elsewhere in 
the world, in the bigger countries
and industrialised countries,' much 
more effort is put in in order to
arrive at new inventions and new
things that can be patented.

Shri J. H. Doshi: We are not
equipped. In the research field we

• have not progressed in a comparable 
manner as the Western and highly

f industrialised* countries have. We 
must admit that. Therefore, we 
want them to come here; we want 
them to put their industries here and 
to start the manufacture here. 10 • 
years time is sufficiently long under 
the present conditions of rapid

* technological progress and the shorter 
period of obsolescence.

Shri Sham Lai Saraf: Don’t you
think these are two separate ques­
tions, one of the validity period of

patent and the other ol making it 
possible for them to manufacture 
drugs in this country? Can’t there 
ibe other provisions Introduced In the 
Bill that will enable us to get as 
much know-how as possible provid­
ed they get sufficient incentive to 
come with their know-how and also 
with their capital in case capital is 
needed? '

Shri J. AT. Doshi: There are other 
‘ financial incentives which may be 
considered.'

Shrimati Sharda Mukerjee: You
mean royalty?  ̂ s

Shri J, H. Doshi: Royalty or tax 
relief or tax holiday or the guarantee 
against nationalisation. *

Shri Sham Lai Saraf: So, it is
conditional.

Shri I. H. Doshi: If the Committee 
feels that way, a provision for fur­
ther extension of tfie patent life by 
another four years may be made 
at the discretion of the Registrar so 
that they always have a temptation 
that in case of necessity, the life of 
the patent will be extended by a 
further period of four years.

Shri Sham Lai Saraf: There is a 
network of research laboratories In 
the country known as national labo­
ratories. The Drugs Research Labo­
ratory has also been set up. May 1 
know, firstly, as to what extent they 
have (been alble to make some prog­
ress particularly in the fundamental 
research and the basic research and, 
secondly, whether there is some pro­
per link established between the re­
search organisations and the manu­
facturing organisations so that we 
work out easily the actual manufac­
turing processes?

Shri J. H. Doshi: Much progress 
has not Jbeen achieved yet. It will 
take titne. Research is a tradition. 
You have to build a tradition. You 
should make your chemist ox* scien­
tist researoh-minded. They must be 
watchful. They must know how to
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notice the effects of a certain reac­
tion. Although a reaction may take 
place and they may not notice it. 
It requires time. As I said earlier, 
it is a matter of tradition which we 
have to build up gradually. It will 
take its own tijne.• »

Shri Sham Lai Saraf: My point 
was specific. There are Jthe labora­
tories set up by the Government. I 
too had something to do with some 
laboratories. •

Mr. Chairman: Is there any liaison?

Shri J. H. Doshi: I have not come 
to the second question.

.Shri Sham Lai Saraf: The first
question was whether the drug 
laboratories set up by Government 
have established some inventive pro­
cesses. 1

Shri J. H. Doshi: They have esta­
blished processes but have not 
achieved much progress. About the 
second question, the liaison between 
research laboratories and the indus­
try is now being established. The 
process has just started in the begin­
ning of this year when CSIR arrang­
ed a seminal1 or conference here in 
January. Liaison centres are being 
set up. A  centre in Bombay between 
our Association and the CSIR has 
been set up. The chemists from 
CSIR come to Bombay and meet the 
members of our Association who are 
all industrialists and discuss the 
problems with them. This process 
has just commenced. Up till now, 
there was a barrier between the 
CSIR and the industry and there 
were a lot of hostilities, but now 
this barrier is gradually being brok­
en up.

Shri Sham Lai Saraf: The proper 
link has yet to be established?

Shri J. IL Doshi: As I said, it is 
in the process of being established.

Shri ,Sham Lai Saraf: With regard 
to price factors, }his morning we 
got certain papers in which certain

things have been made out. The 
prices at which drugs and chemicals 
are available in this country are 
lower, in most of the casis, when 
compared to the prices of drugs in 
America or the United Kingdom. 
But when compared to Pakistan, our 
prices are higher. Your Associa­
tion being such a prominent Associa­
tion, some of your manufacturers 
might have their branches in Pakis­
tan also. Is ICI a member of your 
Association?

Shri J. H. Doshi: Some of the sec­
tions of the ICI are our members.

Shri Sham Lai Saraf: Could you 
throw some light to erilighten us as 
to why there is such a gap between 
the prices in this country and those 
in Pakistan?

Shri J. H. Doshi: That is a ques­
tion which requires investigation. 
But I agree that the prices in U.K., 
United States and some other coun­
tries are even higher— I am refer­
ring to drugs— than the prices in this 
country. At the same time in other 
countries they are lower also. That 
depends on the patent position. In 
countries like Italy, the prices of 
some items may be higher and those 
of others may be lower. There are 
a number of factors affecting the 
pjice structure.

Shri Sham Lai Saraf: My ques­
tion is specific.* Some members of 
your association have manufactur­
ing organisations in Pakistan also. 
Could you tell us, if not now, at - 
least some time later, why th e ^ ic e s  
in Pakistan are lower— and in cer­
tain cases much lower— than our 
prices? •

Shri J. H. Doshi: Will it be possible 
for you to name the product? We 
do not think that the ICI have any 
•manufacturing unit in Pakistan to 
the best of our information.

Shri Sham Lai Saraf: -Some of the 
firms like Hoechst may have..



Mr. Chairman: There, are so many 
> factors— tax structure, restrictions, 

etc. They have no idea.

Shri Sham Lai Saraf: Some of
their members have branches in 
Pakistan also. So let them find out. 
They will be helping the Committee 
by that way.

Shri J. H. Doshi: 1 can find out if 
names of same products are given 
to u3.

Mr. Chairman: You can find out 
why the costs of drugs in Pakistan 
are cheaper than in Irdia.

Shri K. V. Venkatachaiam: Here
, is a statement giving the comparative
* prices in India and Pakistan. It 

contains a number of drugs. You 
can select half a dozen from that list 
and find oiit.

Shri J. H. Doshi: It is understand­
able because Pakistan has no drugs 
industry. They are importing from 
all countries of the world. In any 
importing country, the price struc­
ture is lower than that in the coun­
try where it is manufactured. Since 
we started manufacturing, our eco­
nomy has 'become an expensive eco­
nomy, a high cost economy. When 
we were importing, our price struc­
ture was also lower than at present 
because we could import1 from Italy, 
Japan, etc.

Shri Borkar: This list contains 
some ’drugs which are imported in 
India also. The ICI imports them 
here. There should be some parity 
in prices.

Shri J. H. Doshi: If it is a compar­
ison of only imported products, the 

•prices should be comparable.

•Shri Sham Lai Saraf: We. cannot 
say from the list what is imported 
and what is not.

Shri J. H. Doshi: We shall find out.

Shri Sham Lai Saraf: It will help 
» the Committee if the hon. witness 
i would kindly get us this information.

Mr. Chairman: You have a copy 
of the list You may get us Che 

‘ information if you can.

Shri Kashi Ram Gnpta: In the pre­
vious Act there was a time limit for 
sealing, i.e., from the date of applica­
tion to the date of sealing, the 

^maximum limit was 2  years and 3 
months. The present Bill has not 

’ got such a provision. Are you of 
the opinipn that there must be a pro­
vision, as was there in the previous 
Act, limiting the time of sealing from 
the date of application to the sealing 
of the patent.

Shri J. H. Doshi: It is desirable to 
have such a ceiling.

Shri Kashi Ram Gupta: I wanted 
your opinion. There is no provision 
in the present. Bill.

Shri J. H. Doshi: I say that it is 
desirable to have a provision.

Shri Kashi Ram Gupta: The pre­
sent Bill provides for a maximum of 
4 per cent or royalty.' Are you agree­
able to this? *

Shri J. H. Doshi: We have not com­
mented bn that, but we think that 
is should be more flexible. It is 4 
per cent free of tax, which normally 
would come to 8 per cent.

Shri K. V. Venkatachaiam: Not tax 
free. It is 4 per cent subject to tax.

Shri.J. H. Doshi: Although we have 
not commented on this, we believe 
that it should be more flexible with a 
certain ceiling. We may put a ceil­
ing of 8 per cent. But it should be 
fixed by the Registrar or the Gov­
ernment of India depending on the 
utility of the product. But we should 
not fix a certain percentage.

Shri Kashi Ram Gupta: When you 
say 8 per cent you want a maximum 
of 8 per centt

Shri J. H. Doshi: Yes, subject to 
tax.
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Shri Kashi Ram Gupta: The legisla­
tion can be only upto 8 per cent Is 
that your idea? *

Shri J. H. Doshi: It cai} be 4 per cent 
or 5 per cent or 6 per cent, but upto 
8 per cent. '

Dr. M. M. S. Siddhu: What is th* 
position of our country in regard to 
the production of basic fine chemi­
cals? How much progress we have 
achieved and what are the likely 
prospects because if there ia any 
hardship* the foreign collaborators 
may not be forthcoming and we may 
be isolated.

Shri J. H. Doshi: I do not think 
that we have made much progress in 
basic fine chemicals.

Dr. M. M. S. Siddhu: In that case, 
how are you going to base our chemi­
cal industry?

Shri J. H. Doshi: We have to im­
port it for the time being.

Dr. ML M. S. Siddhu: What do lou * 
think should be done for a fine chemi­
cal in our country?

Shri J. H. Doshi: So many schemes 
have been thought of and promoted, 
but unfortunately progress has not 
been achieved. For instance, take 
the Hindustan Organic Chemicals; even 
the base of buildings have not 
come up; it is a govemment-spon- 
sored project. * #

Shri Bade: . You have said that 
clause 87 should be deleted. This has 
been put in looking to the peculiar 
circumstances in the country. Clause 
86 says that the Central Government 
will apply to the Controller three 
years after the sealing of a patent to 
have the compulsory licences. If you 
say that clause 87 should be deleted, 
you do not make a 'difference bet­
ween patent in the drugs and medi­
cines and patent of other things. Am  
I right?

Shri J. H. Doshi: The answer is this. 
This clause says that the Controller

shall grant permission, to any person 
to work the invention. It means that ~ 
the Controller has no option. He has 
to grant permission whether the per­
son asking for compulsory licence is 
qualified technically or financially for 
it or n o t.. . .

Shri Bade: My point is that there is 
a difference between clauses 86 and 
87. Under clause 86 the Central Gov­
ernment will move the Controller 
three years after the sealing. Under 
clause 87 t^ose patentees regarding 
drugs and medicines will be deemed 
to be licencess of right as soon as they 
apply. We do not want the foreigners 
who have the monopoly in these 
things to take advantage of our poor * 
people. -r

Shri J. H. Doshi: As far as Govern­
ment is concerned, they have the 
power under other sections too. As 
far as private parties are concerned, 
they have to wait for three years. 
You mjist give some protection to the 
patentee. After all three years is not 
a long time; Bven otherwise without 
the know-how it is very difficult to 
manufacture it.

Shri Bad*: Those who have, already 
got it should continue. According to 
clause 87 they will be deemed to be 
licensees of right.

Shri J. H. Doshi: They must have 
been already working for three 
years. ’ 4

Shri Bade: Sometimes they may
.not.

Shri J, H. Doshi: Three years time 
is reasonable.

Shri Bade: Not that Government’
should apply to the Controller every 
time.

Shri J. H. Doshi: Otherwise we shall 
be washing out the purpose of the 
Bill. Clause 87 is as good as abroga­
tion. We have tried to compromise 
so that we do not earn a bad name in 
the country. If you put in clause §7, 
it is as good as abrogation.
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Bbti Bade: There is no royalty.

Shri J. H. Doshi: 87 does not cover 
royalty. 88 covers royalty.

Shri Bade: If you read 88, you will 
see that four percent royalty will be 
given. In 86 Government will apply 
to the Controller.

Shri 1. H. Doshi: Clause 87 >s as
good a* abrogation. It can be slightly 
amended. But we are definitely 
against 87.

v lrfw ir : v *  r t
«r* 5ft |  irf fer*rr srefcr 

|  fa  m fr  ^  5T>T vt ^  *fftrr 
wfr^rr i

| f * w r  fe r  
^nrrqt^t ?nrr* OnrfaT

fsnrfa *ntfV »ft r^ j <mr 
t  i *nn: ’tftfaftr **r ?ft
srcw r 'm  5>n  fo  ^  *

T>r fw rf qr sr fw  w&t
«ftr $»TT* JTft faqfaT 3W T
f*T*Tf«T !T f̂ 7 T ^  I
f ? r > r  t  sfr forfa | s w
fsrifarff 5T^R fWPT | ?

Shri J. H. Doshi: I won’t be able
to reply in Hindi, though • I have 
understood the question. If they do 
not start manufacturing here, we have 
to import them for our sick people. 
Imports are not forbidden. If we are 
not able to manufacture It till the 
valid period is over, we will have to 
import. ‘

Shri V. M. Chordia: In India many 
medicines are not manufactured even 
though* their ten year period is over. 
This will hamper the research. How 
will you balance the two? They do 
not have the know-how*

Shri J. H. Doshi: Know-how is quite 
another thing. Process is different 
frbm know-how. After the expiration 
of the patent you may have the pro­
caw, but not the know-how. We are

seeking collaboration for the know­
how even for designs and processes 
which have expired 25 or years ago. 
We can never believe that after the 
expiry of ten years we will be able 
to make everything/ We will have to 
develop our know-Tiow in every case. 
Till such time we will have to import.

Shri V. M. Chordia: How will you 
encourage people who want to do re­
search?

Shit J. H. Doshi: There are other 
incentives. For instance, tax relief.

Shri V. M. Chordia: Tax relief is 
already given,

Shri J. IL Doshi: That is nominal. 
It is nothing substantial.

Mr. Chairman: After the patent
lapses, anybody is free to develop 
know-how?

W ri J. H. Doshi: Developing know­
how is different. Anybody can have 
the process. How to convert, the pro­
cess into a commercial product? That 
is know-how. It takes years.

Mr* Chairman: It has not happenedf

Shri J* H. Doshi: Even in respect of 
processes which have expired 25 
years ago we are not able to repro­
duce in our pilot plants. That is 
something different.

Shri B. K. Das; You say that clause 
48 gives the Government unlimited 
powers, without processes of lafur or 
due compensation. How do you like it 
to be improved?

Shri J. H. Doshi: The Association
suggest that Government should resort 
to this caluse only in those cases 
where the patent is not worked out 
in this country to manufacture drugs 
in sufficient quantity to meet the 
requirements of the country and at 
reasonable prices.

Shri B. It. Das: In clause 48, it is 
provided that Government may im­
port for its own use in case there is
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an epidemic as well as for defence 
purposes.

Shri J . H .  Doshi: For defence and 
for epidemic, we have no objection. 
We have made exceptions too. Under 
normal conditions; unless the party 
holding the patent is not prepared to 
manufacture and sell at reasonable 
prices and to meet the requirements, 
the Government should not start im­
porting them. By so doing that it will 
be cheaper, you will be killing all the 
incentives to manufacturers to come 
here.

Sfyri B. K. Das: Then, under what 
circumstances Government can utilise 
that power?

Shii J. H. Doshi: For defence and 
epidemic cases only. Or under such 
circumstances if it is being produced 
but cannot be stepped up quickly, 
then they can import.

Shri B. K. Das: Speaking about
compensation, should it not be given? 
Here compensation is not provided for.

Shri J. H. Doshi: In that case too, 
compensation should be given to the 
patentee. That is in case of defence 
and epidemics too.

Shri B. K. Das: In all such cases, 
if it is for government’s use, compen­
sation ought to be provided ‘ for?

Shri J. H. Doshi: Yes, Sir

Shri B. K. Das: Can you give me 
any idea as to on w^at basis compen­
sation is to be paid?

Shri J. H. Doshi: I think it is 4 per
cent free of income tax. But, now, as 
the wording goes, that excludes all 
taxes current in the country. If it is
4 per cent subject to taxes, then our 
limit for that is 8 per cent.

Shri B. K. -D&S: You will be satis- 
fled if 8 per cent compensation is 
provided for.

Shri I H. Doshi: Yes, Sir. .
(The witnesses then withdrew and the 

representatives of the Organiza­

tion of Pharmaceutical Producers 
of India, Bombay were called in 
again.).

(These witnesses reappeared and 
they took their seats).

Shri B. P. Sinha: The point is that
• I have not got the answers to my 

question which I put to the witness 
before. I made a point that there are 
a number of companies holding a 
large number of patents and that they 
are not making use of them. Now, 1 
have got a note prepared by the 
Ministry and got it circulated to all 
of us. It says:

The products for ^h ichthe proces­
ses are patented and are being ex­
ploited in India are only a few as 
mentioned below; they are a large 
number in the list. I may read only 
one or two.

CIBA :

This firm is holdihg a large num­
ber of patents in India but to the best 
of our knowledge, they are manu­
facturing some harmones and some 
sulpha drugs. <

GLAXO:

This firm is also holding a large 
number of patents in  India. But, to 
the best of our knowledge, they are 
exploiting only one or two Vitamin 
tablets. (A)

* Hoechst:

This Arm’s representative is also 
here; they are holding many patents 
in India but are exploiting only one. 
They are doing Tolbutamide.

Parke Davis:

This is a wellknown American Arm 
holding a large number of patents but 
are exploiting only a tew. They are 
manufacturing Tetracycline.

May & Baker:

They are holding several patents 
but are manufacturing only chloro- 
procaine and some sulpha drugs.
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Merck Sharp:

This Aim is holding a number of 
patents in India but they are manu- 
facutring only Vitamin B-12.

There is another American Com­
pany which is holding 93 patents. 
They are manufacturing only a few. 
Like this, there are a number of com­
panies having a number of patents 
but they are manufacturing only 
three or four. The note further says 
that there arje a number of companies 
mentioned therein with and without 
foreign collaboration who are manu­
facturing 1,933 pharmaceutical for­
mulas under their own registered pro­
prietory trade names. These foreign 
companies in India and the foreign 
firms abroad are surely holding in­
numerable patents for various specific 
products and processes. To the best of 
our information, all of* them are hay­
ing patented formulas in India. This 
is a very serious charge against the 
pharmaceutical industry in India. A l­
though you said that their production 
has increased from ten to twenty 
fold, we are told that they are* not 
producing the basic things. This is 
number 1.

Charge Number (2) is {hat you are 
holding a large number of patents 
here but exploiting a few. Therefore, 
if we weaken the Patent Law, pro­
bably others will also exploit them 
or you will be compelled to take them 
up.

Dr. H. E. Nanji: The first question 
I would like to ask the Health Minis­
try is: certain targets have been 
fixed by the Development Council for 
the Fourth Plan and how many of 
these patented drugs are included for 
manufacture in that Plan? We have 
got the targets ready for the Fourth 
Plan and we would like to know as 
to how many are included there. If 
they are not included, that means 
that their demand is very small and 
xiobody would like to produce them.

Shri R. P. Sinha: You are putting 
a question to a question. That is not

a correct reply. Our minds will not 
be properly changed on that basis. 
You have got to explain this point, 
these allegations against the pharma­
ceutical industry in India.

Dr. H. E. Nanji: We shall send you 
a detailed reply after taking into con­
sideration all these points. But we 
cannot give the answer here.

Shri E. P. Sinha: I want this answer. 
This is a point which has not been 
covered in your two memoranda. You 
have said very general things in your 
memoranda.

Dr. H. E. Nanji: This also we would 
like to know— it is said that many 
firms are holding so many patents 
which they are not exploiting. Who 
are they? We would like to have this 
information from Govt, records.

Shri E. P. Sinha: Is it not a fact
that CIBA is holding so many patents? 
How many patents they are holding 
and how many they are exploiting 
and how many they are not exploit­
ing? * If not, why?

Mr. J. Reece: The charge that my 
company manufactures only two pro­
ducts and imports the other patented 
products is not correct. Some of 
these, viz., cortisone, hydrocortisone, 
Plednisolone acetate, etc. are manu­
factured. Secondly the manufacture 
of a product depends uppn its demand 
in the country. The charge that we 
are holding back their manufacture in 
this country* for reasons best known 
to ourselves is not a valid charge. 
That is why I would welcome an 
oppprtunity and I am sure every com­
pany would welcome the opportunity 
to take this statement and give full 
details.

Slhri K. V. Venkatachalam: I think 
if you could put the question differ­
ently they will be able to answer.

Mr. J. Reece: May I say that the 
implication against my company that 
we are importing all our drugs is not 
correct. Our import Bill com^s to
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only 7% of the materials used and 
most of our raw materials are avail­
able here. #

Shri K. V. Venkataehaiam: 11
patented drugs are imported and are 
not manufactured in this country, 
why should they not be manufactured 
in the country? They are manufac­
turing certain drugs in this country 
and certain drugs are also imported 
in the finished form. Why are the 
latter not being manufactured in 
this country?

Dr. H. E. Nanji: The list you have 
given us is a long list. The first 
observation I would like to make ii: 
it does not give a complete picture 
for this reason. Quite a number of 
items included in this list have re­
cently been licensed by .the Govern­
ment for manufacture in this country. 
In some cases applications for licences 
are pending before the Government 
and I will read out those from this 
list. •

Erythromycin— licence is pending 
for the last 2 years. Insulin is already 
being manufactured by Qoots. Tolbuta- 
mide-Hoescbt has got a licence and 
their capacity is 40 tonnes. There is 
not the slightest need for importing 
this small quantity. The , quantity 
imported is 1J tonnes. 'Hiey can 
very well make that quantity. They 
made only 12 tonnes.

Shri K. V. Venkatachaiam: Why
have they not made more?

Dr. H. R. Nanji: There are limita­
tions of import licence in certain 
cases. That is why it is not manu­
factured upto the licensed capacity.

Then we go to Chlorpropamide—  
Pfizer have already set up a factory 
tnd they will be soon going into pro­
duction.

Lastly Chlorpromazine—May St 
Baker has been licensed and they spe 
going to manufacture this drug. I 
think in fairness this allegation ii oot
O H Tilt.

I

Mr. Chairman: You may give a
statement giving the true facts and 
it will be circulated to our members.

Dr. H. R. Nanji: We will send a
detailed note.

Phenyl Butazone— Suhri4 Geigy has 
got a licence.

\

, The second point is: the items in­
cluded in this list are all items, the 
demand for which is very small and 
no manufacturer would think of going 
into production of small quantities.

Shri Bade: Why do you hold thou­
sands of patents and thereby block 
the way of others?

Dr. H. R» Nanji: Anybody can ask
for compulsory licence. The original 
charge was that these are being im­
ported and not being manufactured 
here. Regarding that we shall send 
you a detailed statement giving the 
exact position and 1 would also sugest 
that you may verify what we say 
from the D.G.T.D.

Shri R. P. Sinha: What about other 
companies— Hoescht and Merck Sharp 
& Dohme?

Mr. Keith C. Roy: The position as 
regards Merck Sharp & Dohme is—  
although it does not appear on the 
list there— in so far as our manufac­
turing capacitor of Vitamin B12 is 
concerned, we were licensed under 
the Industries (Development %nd 
Regulation) Act to manufacture 30 kg* 
per year which were the full require­
ments of the country as determined 
in consultation with the then Deve­
lopment Wing. The target for the 
Fourth Five Year Plan has been put 
at 00 kg and we have an application 
pending with the Ministry of Indus­
try  for over 2 years, requesting that 
we may be allowed to increase our 
capacity to meet this requirement. As 
of to*day, no orders have been paseed 
90 that ease.
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In so far as other patents which we 
hold are concerned, the position is, 
as Dr. Nanji has indicated, that it is 
not correct to say that we are block­
ing the progress of others who wish 
to exploit those patents. As we have 
tried to show in the case of process 
patents you have necessarily, as the 
law now stands, to take a number of 
processes and patent them; and out 
of them perhaps one or two processes 
may prove to be commercially ex­
ploitable. The other processes which 
are indeed covered by pa tents are 
not exploited commercially because 
they are not economic processes. 
But, as we have stated, there is 
nothing whatever to prevent any 
other person coming and applying for 
a compulsory licence for those pro­
cesses and exploiting them, processes 
which we consider to be uneconomic.

Shri R. P. Sinha: How many of the 
patents that you are holding are being 
commercially exploited and how many 
are not exploited and why they are 
not being exploited?

Mr. Keith C. Roy: I regret I can't 
give you that answer straightway. I 
will certainly obtain it and send it 
to you.

Shri S. V. Divecha: So far as my 
company is concerned, we don't hold 
any patents in India, but our foreign 
collaborators are holding some 
patents in India. I don't have any. 
details as to the number of patents 
which they hold in India and the 
numbler they work. I shall try to 
find that out from them', but in so 
far as my company is concerned, I 
can say that we are manufacturing 
four patented products in our factory 
in Greater Bombay.

Shri E. P. Sinha: Regarding the 
statement about this Rs. 9 crore worth 
of imports that you are making of 
the basic drugs, will it be possible for 
you to give us an idea about your 
plans for making them in India and 
about what is standing in your way, 
whether it is due to Government

regulations or, that they are required 
in > very small quantities?

Dr. H. R. Nanji: Quite a large pro­
portion of this Rs. 9 crores is made 
up of intermediates which are re­
quired for the manufacture of drugs 
and these intermediates at present 
could not be manufactured in India 
because the basic chemical industry 
does not exist. We still don't have 
even a simple tiling like phenol. We 
had bean promised that the Hindu­
stan Organic Chemicals will go into 
production five years ago. It still has 
not started making a single product 
and 'that is the reason why we are 
obliged to import this quantum of 
Rs. 9 crores* But there has been a 
constant reduction in the quantum of 
imports during the last ten years.

Shri &. P. Sinha: I draw your 
attention to your supplementary 
memorandum dealing with portabi­
lity. I also draw your attention to 
another note which I got sent this 
morning by the Lok Sabha Secre­
tariat to you, in which a statement 
showing the remittances of profits 
made by certain pharmaceutical com­
panies during the period April 196& to 
March 1966 is given. The names of 
the different companies are also given; 
It is very difficult for me now to find 
out as to how these figures of remit­
tances are to be related either to 
your net worth or to the capital em­
ployed by these companies. Nbw, in 
order to find out whether these com­
panies are making unreasonably high 
profits or they are making reasonable 
profits, I must relate them to the per­
centage of your capital employed or 
your net worth. Will you help me in 
furnishing the figures for the com­
panies mentioned in t)iis statement so 
that I might arrive at correct figures?

Mr. Keith C. Roy: Mr. Chairman 
and Hon'ble Members, these figures 
were mentioned to me very informally 
and naturally I have not got all the 
data here with me, but I can sa? 
quite categorically that in respect of 
Merck, Sharpe and .Dohme, the figures 
shown are totally inootrect. ,
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Shri R. P. Sinha: Are you aware
that these figures have been given by 
the Reserve Bank?

Mr. Keith C. Roy: No, Sir.

Shri R. P. Sinha: If you refer to 
the first-page, you will find that they 
have been given by the Reserve Bank.

. Mr. Keith C. Roy: May I first of all 
make a statement that in respect of 
Merck, Sharpe & Dohme, these figures 
are absolutely incorrect? Whether 
they have been furnished by the Re­
serve Bank or not, I can’t say but it 
is stated here-----  •

Shri E, P. Sinha: Can you give me 
the correct figures?

Mr. Keith C. Eoy: Yes, Sir. First 
of all, if I may take, as I can only 
take, the case of my own firm, Merck, 
Sharpe and Dohme/ it says that iii 
1963 the remittances was 71,209 dollars. 
Now the first point is I don't know 
to what period in 1963 the figure 
relates. Is it the calendar year 1963 
or is it the financial year ending 
1963? In fact, in the case of my 
company, it happens that our finan­
cial year ends in November and, 
therefore, it is very difficult for me 
to say to what exact period these 
figures relate.

Shri E. P. Sinha: I can only give 
the figures of remittances furnished 
by the Reserve Bank. I didn’t look 
into the company's figures. This 
relates to actual remittances in 
1963.

Mr. Keith C. Roy: Yes, Sir, I have 
tried to check the figures on that 
basis and, therefore, as regards the 
figure entered in this statement for 
1963, • I have assumed that, since our 
accounting year ends in November
1962, this figure of 1963 in the Re­
serve Bank statement must relate to 
the dividend which we remitted for 
the year ending November 1962, 
which would be sometime during the 
year J963. . The figure for 1963 in

the statement is shown as $ 71,209. 
In fact, Sir, our remittance for that 
year was $ 40,840. The figure, of 
course, was converted at the old rate 
of one dollar-Rs. 4.76. I lake the 
figure of 1964 in which the remit* 
tance in the Reserve Bank statement 
is shown as $ 147,724. I ♦am pre­
suming that this relates to the remit­
tance for our year ^ending November
1963. The dividend which we re­
mitted was $ 96,429. Then, Sir, the 
figure for 1965, which again I pre­
sume relates to the dividend which 
we declared for the year ended Nov­
ember 1964, is shown in this state­
ment as $ 322,431, whereas in fact, 
it was $ 77,143. I would say with 
respect, Sir, that these figures are 
totally incorrect. I would also like 
to make it clear that although in 
this case, the Reserve Bank states 
that they have no information re­
garding the amounts paid to foreign 
films under other heads of accounts, 
namely, royalty and technical know­
how, in the case of my s company, 
there can be no doubt whatever that 
about any other figures being mixed 
up within these figures, because 
Merck in India does not pay any 
amount of royalty, or fees of any 
other kind to Merck & Company in 
the United States. •

Shri R. P. Sinha: What about
Glaxo?. Maximum remittance is for 
Glaxo.

Shri Keith C. Roy: Yes, Sir. I do 
hot know whether these figures are 
fcdrrect or not.

•

Shri R. P. Sinha: What is the
suggestion of the leader of the wit­
nesses? Will he throw some light on

Dr. H. R. Nanji: We will check up 
the accuracy of these figures and 
give you the true picture very short­
ly.

Shri Keith C. Roy: May I just try 
to answer the Hon’ble Member's
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question in regard to the request 
wtych he made for assistance in 
trying to elucidate some of the figures 
which wej*e set out 'in the Reserve 
Bank bulletin. I have, Sir, made a 
fairly close study of the figures both 
in the November, 1964, and the 
November 1965 bulletins which con­
tain certain figures relating to the 
pharmaceutical, chemical and other 
chemical industries. I would like to 
state that, first of all, the figures in 
the 1964 bulletin which relate solely 
to the chemical industry are qui^e 
incomprehensible even to a reason­
ably intelligent person, if I may say 
so. Unfortunately, Sir, 'there are, as 
I said this morning, three basic con­
cepts against which we must attempt 
to measure the financial stability of 
a company. One is the paid up 
capital,, which means the equity 
capital?; the preference capital and 
any banks shares that might have 
been issued. The second concapt is 
the net worth of a company. The 
net worth of a company is a concept 
of the paid up capital plus reserves 
plus the surpluses which come for­
ward each year from the profit and 
loss account. The third concept is 
the concept of total ‘ capital em­
ployed. The total capital employed 
is the paid up capital as in the first 
instance, plug reserves and the sur­
pluses as in the second definition 
plus all the provisions for taxation 
and . borrowings. In fact, Sir, the 
concept of capital employed is the 
concept of the total monies used in a 
business, whether they come from 
the capital raised or whether they 
come from borrowings. Now, Sir, if 
I may take one minute of your 
time and come to the article in the 
November, 1964, issue, they have 
used a concept of total capital em­
ployed. Now this I have discussed 
with one of the Deputy Governors 
of the Reserve Bank and he has 
clearlv admitted tp us—my colleague 
Dr. Nanji was present at that time—  
that they have not included reserves 
and borrowings ijv the conc ept of 
total capital * employed. Therefore, 
Sir, when they arrived, in the Nov­

ember 1964 issue, at a figure of 
as representing the gross profits aa 
a percentage of the total capital em­
ployed, they have related that gross 
profit to a figure which is not a 
correct concept of the total capital 
employed. The second point I would 
like to make, Sir, is this. That in 
the 1965 issue of Reserve Bank of 
India Bulletin, strangely enough, 
there is no figure at all of total capi­
tal employed. Yet the same article 
'doetf produce a percentage, in the 
same way as the 1964 issue did, of 
gross profits as a percentage of total 
capital employed. But no figure of 
total capital employed has been 
given in the article. But with all 
those limitations, Sir, the figure 
which emerges from the 1965 issue 
of gross profits as a percentage of 
total capital employed, is only 13'1%  
against the 23% taken in 1964 bulle­
tin. My submission,* Sir, 0n these 
figures, is that they have no rele- 
vence as .reflecting the true state 
of the industry as a whole. * With 
those limitations, Sir, I still feel that 
perhaps I can help the Hon’ble Mem­
ber in arriving at some view as to 
where the industry stands in regard4 
to certain basic concepts. In this 
case, I am referring to the ‘.article 
in the November, 1965 Bulletin, 
recognising the limitations of the 
definition which have been given.

Table 3 6n pages 1094-1695 of the 
1965 issue, compares the status of 
the industrial group called “Medi­
cines and pharmaceutical prepara­
tions” in relation to 28 other indus­
trial groups. This is, in fact, an 
overall survey of 1,333 companies 
taken by the Reserve liank; and, 
out of the figures that emerge from 
that examination, they havf arrived 
at figures which they call the na­
tional average. If I could take two 
minutes more and then I will finish,
I will try to give you some idea of . 
where the pharmaceutical Industry 
stands in this matter. I will just 
read the relevant figures from Tables 
& and 4 of that article. ‘
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The dividends expressed as a per­
centage of profits before tax in the 
pharmaceutical industry is 17‘2%  
against the national average of 
29*9%; The profits retained in the 
business, as a percentage of profits 
before tax, are 20:6% in the case of 
flharmadeutical industry against the 
national average of 16*8. In other 
words, the pharmaceutical industry 
is ploughing hack into the .industry 
more than the national average. The 
dividends paid as a percentage of pro­
fits-----  The dividends paid as a per­
centage of profits after tax is 45.5 per 
cent against the national*average of 
61.15 per cent. Again, the dividend 
distribution is appreciably below the 
national average, which again reflects 
itself in the ploughing back of profits 
into the industry. I would then pass 
on to Table 4 and give what we 
consider to be the three main criteria. 
Now, I have mentioned that net worth 
is the total capital plus reserves plus 
surpluses. The profits after tax as a 
percentage of Net worth in the phar­
maceutical industry would come to 
12.7 against the national average of 
9.32. That is to say, Sir, in the phar­
maceutical industry the profits ex- • 
pressed on that basis are somewhat 
higher than the national average. But 
I would ask you to bear in mind. 
Sir, that at the present moment the 
borrowing rates from any commer­
cial bank are something of the order 
of 8 to 10 per cent. Dividends ex­
pressed as a percentage of net worth, 
which again is an important indica­
tor, are in the case of pharmaceutical 
industry 5.6 per cent, against the 
national average of 5.7 per cent. 
Again dividends as percentage of 
paid-up-capital are in the case of 
pharmaceutical industry 10.4 per cent 
against the national average of 10.3 
per cent. So keeping in .view the 
limitations to which in our submis­
sion, the Reserve Bank bulletine figur­
es are subject, I would suggest that 
the position of the industry as regards 
its profitability, its dividend, and Its 
retention of profits Within the industry 
compares favourably with the natio­
nal average figures. And if I can

help the hon. Members further in 
interpreting these figures, I shall only 
be too happy to do so.

•
Shri R. P. Sinha: Sir, I am grateful 

to the hon. witness for the explana­
tion he has given. I wish Mr. llisra 
would have been here, as he would 
have benefited; he is also an economist. 
I wanted to put' a few questions in 
respect of research. Now, so fa* as 
basip research is concerned, only one 
company, i.e. CIBA in the private 
sector, is doing that. In the public 
sector some basic research is also 
being done bv Pimpri. Now the com­
plaint, Sir, ft this that although, as 
is evident from the figures given by 
the learned witness himself the pro­
fitability figure in the pharmaceutical 
industry is higher than the genera] 
average of proitability in other indus­
tries, The pharmaceutical industry is 
not investing enough moneys in the 
basic research in this country. What 
they are doing, as they have them­
selves explained, is the formulation of 
a development process research. 
What we are anxious about in this 
committee is that in India we should 
develop basic research. Now I would 
like to know that although we had 
this patent law which is quite favour­
able—^  they themselves say that the 
present law is preferable to the Bill 
.as now before us— is it that your 
companies have not set up the basic 
research work in this country? Have 
you got any of developing basic re­
search in this country? And if so. 
will that be affected by this present 
law? •

Dr. H. Rl Nanji: So far we have
not been able to undertake basic re­
search. The quantum is comparati­
vely small. But there are certain 
fundamental limiting factors which 
have led t° the situation. First of all. 
as Dr. Mukerjee has indicated, a" 
worthwhile research unit requires a 
capital investment of something of the 
order of Kg. 60 lakhs and a recurring 
expenditure of Rs. 30 lakhs. Secondly, 
there Is the absence in this country 
of a sound technological base of
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organic chemical industry, pero-ehe- 
mical industry and fermentation che­
mical industry. These three have, 
not developed and these ~a*e absolu­
tely essential for undertaking basic 
research. Thirdly, research is direct­
ly linked with the production. We 
have given you figures of orcduction 
in the U.S.A. and other countries and 
also in India. Production in the USA  
is of the order of Rs. 1,645 crores per 
annum; production in India, as you 
know already, is of tKe" order of 
Rs. 140-150 crores. Sir, I am quite 
certain that as time goes on, as pro- 
due tion develops, as the technological 
base of chemical, petro and fermenta­
tion industries is built up, basic re­
search definitely will be undertaken 
in this country, and I am quite cer­
tain that in the next ten years we 
shall see a very substantial improve­
ment of this industry.

Shri R. P. Sinha: But T understand 
from Dr. Govindachari that basic 
drugs require chemicjd research and 
clinical testing. And clinical testing 
both at his institute, CIBA institute, 
and that at the ICSR and other places 
takes about 6, 7 or 8 years. Now, if 
this is the position, how to reconcile 
by having a lower period of the 
patent and at the same time develop 
basic research in this country? Now, 
the difficulty in my. mind is this. If 
we reduce the period of a patent, it 
will affect, as explained by Dr. 
Govindachari, the development of basic 
research. Will you give your idea in 
this matter?

Dr. H. R. Nanji: I have been a 
member of the Executive Committee 
of the National Drug Research Labo­
ratory in Lucknow for some years and 
this deficiency of clinical facilities in 
the country has been felt repeatedly 
in the last three or four years. I 
must say that the situation has obnsi- 
derably improved and it is hoped 
that further improvement will take 
place in the next two or three years, 
because special attention is being 
given to this question of cilinical 
testing. At present, facilities are not

adequate. Therefore, it taka* a leaf
time.

iShri R. P. StekaM would now like 
to go to clauses. I would like you 
to tell what !• objection to
clause 87(1) (licences). There are 
cases going on for 4, 5 or 6 years and 
the big companies which you re­
present are harrasring the people who 
want compulsory licence in such a 
manner that they cannot make use 
of the provisions of the compulsory 
licences. This has come to us as evi­
dence. Could you tell us to ensure 
that you do not permit such a thing 
happen, i.e. when a compulsory licence 
is granted a man make use of It and 
not go into ruination on account of 
litigation as is being done at the pre­
sent moment?

Shri S. V. Divecha: Sir, in so far 
as the Compulsory Licencing provi­
sions are concerned it has been com­
plained' that thse obligations or the 
grant of Compulsory Licences causes 
lot of delay. It is for this specific, 
reason that we have submitted our 
amendment to clause 87(1) wherein 
we have specifically provided that 
Controller should decide the case In 
three months and the Appeal will also 
be disposed of in three months.

Shri R. P. Sinha: How can we give
this direction to the High Court. Is 
it possible to give direction to the 
High Court?

Shri S. V. Divecha: As regards the 
Appeal ^gainst the order of the Con­
troller the Tribunal could be direct­
ed by the Act itself to decide the 
Appeal.

Shri R. P. Sinha: And suppose the 
Tribunal does not dispose of the case 
what will happen? I have not seen 
any such piece of legislation where 
the time limit is put on the Supreme 
Court or High Court.

Shri S. V. Divecha: We have sug­
gested a ‘ Tribunal.

•Shri R. P. Sinha: Now w£ would 
like to ask from you there is lot of
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complain and very correctly that the 
advertisement costs in this country 
are heavy. Now is it possible to re­
duce the cost of tfce medicines ii they 
reduce the promotion expenses and 
advertisement expenses?

Dr. J. Reece: I would submit if 
the cost on advertising— which p  al­
ready very modest— is reduced it is 
very likely to make the drug more 
expensive for the simple reason that 
higher volume of production brings 
lower costs and 7 to 9 per cent is 
not a large figure and if it is reduced 
and the dTUg does not sell, the volume 
falls down below an economic level 
and the cost must go up.

Dr. M. M. S. Siddhu: New process­
es for anti-T.B. and anti-malarial 
drugs discovered in India were refer­
red to by Dr. Mukherjee. May i 
know which processes have been used 
by any other fhtns who are manufac­
turing any of these drugs. ,

Dr. S. L. Mukherjee: It is a per­
sonal question which relates to me 
and I beg indulgence of the member 
to give a personal answer. 1 vi es pre­
viously attached with M|s. Albert 
Davis Ltd. where for my patented 
process of INH and others, I was 
personally, following the basic pro­
duction. •

Dr. M. M. S. Siddhu: Is any other 
firm using those processes in India?

Dr. S. L. Mukherjee: Yes. What I 
was telling was that while in. Albert 
Davis Ltd. I was using those process, 
es for basic production. They were 
following the processes that I patent­
ed when .1 was there.

Dr. M. M. S. Siddhu: Is it process 
patented or Product patented?

Dr. S. L. Mukherjee: It is a pro­
cess patented. We were the first to 
introduce Talbutamide before even 
the Hoechst came into the pisture.?

Dr. ML M. S. Siddhu: Supposing
Albert Davis do riot allow and we

have to go on without that process 
what will toe the result?
. • ♦

Dr S. L. Mukherjee: I am a joint
holder of the patent and * have re­
ceived no notice from them soT~far 
and have left them in 1959. J am nbt 
aware of what is the situatioir'fiere?

Dr. M. M. S. Siddhu: My second
point is that much has been said about 
the need to approach the doctors for 
the new drugs and if the doctors are 
not approached the drugs would not 
sell. ’Hie prices will go up. But here 
is a sample of the literature which is 
meant only for doctors. Now see the 
contents. How much information doeg 
it contain? Are they only meant for 
having a look and then be thrown in 
the waste paper basket? If that 
amounts to sales promotion and 
On which large sums are being spent 
where is The need for such advertise­
ment. This sort of literature which 
is . neither informative nor contains 
the details. It contains some indica­
tions. How anything spent on these 
can be termed as a means of com­
munication to the doctors.

. Further from my personal 
knowledge I have come to know that 
the administrative charges on the 
personnel promotion that is on the 
representative visiting the doctor is 
about 1 to 1J per cent. I am trying 
to break-up 8 per cent. 1 to 1.5 per 
cent are the charges on the represen­
tative who sees the doctor the rest of 
it is merely on sampling and litera­
ture.

Mr. J. Reece: First of all, when we 
talk about medical information for 
the doctor, there is still something 
more to be supplied to him than these 
mailings. The medical internal ion that 
we have to present to th* doctor, 
when we introduce a new product, is 
exhaustive and detailed and support­
ed by clinical evidence and backed 
up by formal opinion with the medi­
cal reports, and most of the expendi­
ture on sales promotion goes on the 
introduction of a n®w product.

I would ask tire Members merely 
to cast their mind* over what they
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would do if they had to introduce a 
new drugs, as I had mentioned this 
morning, a new cure for cancer, to 
the doctors of India and to get it 
used quickly. .

*
The second point which the hon. 

Member has made is quite right. He 
makes a very good point when fie 
asks what the use is of sending him 
this literature which merely gives 
him a few details aBout the product. 
Those of us in the pharmaceutical in­
dustry, on whom this responsibility 
lies are quite certain that no doctor 
would consider prescribing a new 
product as a result of seeing only a 
brief statement of the action and ad­
vantages. We know that. But, on 
the other hand, he might be suffi­
ciently interested to seek further in­
formation on that product.

If I may submit something which 
has just occurred to me this morning, 
Ixere is the booklet on the Indian 
pharmaceutical industry published by 
the Govt. of India which if left on 
your desk you would probably open 
and look at; after seeing the nice at­
tractive cover, you would probably 
open and see it, the attractive cover 
would encourage you to look and 
see it. This cover, therefore, is w orth  
its weight in gold, because if we do 
not look into a book we shall never 
know what is Slside it, but if there 
is a nice cover for the book, we would 
be tempted to look inside. This is 
why we are trying to make our lite­
rature attractive to the medical pro­
fession. .

I might mention another point and 
that is this. This question could be 
dealt with very effectively by quoting 
the example of the Soviet Union 
where under their system of medicine 
they d° n°t  have this type of promo­
tional exercise; and the exact quota­
tions unfortunately I do not have 
with me just now, but I shall be very 
happy to supply them. There, the 
Ministry of Health was bemoaning 
the fact that their doctors were not 
using new products and they were 
actually suggesting that the Ministry
*07 (B) LS—19. |

of Health should send out more at­
tractive information to doctors \o get 
them to use the new products. Also, 
they were suggesting that qualified 
pharmacists should call on'the doctors 
and call on the health centres to tell 
them about the new products. So, if 
you do not do it this way, then some­
body -has got to do it.

Finally, I would like to make one 
further submission on two more im­
portant points. The pharmaceutical 
companies themselves are anxious to 
avoid making a bad' impression on 
the doctor or unjustifiable claims, be­
cause if they do so they will only 
damage their own reputation, and the 
doctor will not accept that company 
as a proper company in the future.

In the UK, there is an open invita­
tion to the doctors to be taken off 
the mailing list, but ° nly a minor 
percentage of them have asked us to 
take them off the mailing list. I 
would be quite prepared to supply 
the hon. Member the figures, because 
I am sure, and I am quite certain, 
from my own personal experience, 
that the cost of medical representa­
tion is not as high as the cost on 
promotional expenditure in our coun­
try today.

Dr. ML M. S. Siddhu: I would very 
much like to receive those figures, be­
cause I find that it is about 7 or 8 
per cent or more in the case of 
firms whose balance-sheet is made 
available to the public. I am saying 
this, because I am not conversant with 
the position of those whose accounts 
are not made public. This questiom 
had come up recently in a conference 
of medical representatives, which I 
had inaugurated at Allahabad. It 
was from the medical representative* 
themselves who were asking for 
higher wages that this point had cone 
up. It is more or less from the em­
ployees of the pharmaceutical indus­
try that I have got this information. 
So, I *m letting it out to you.

Mr. J. Reece: Thank you very 
much.
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Dr. ML M. S. Siddhu: The- other 
point that comes up in the^pfice 
structure is the processing cost, qtfrfch 
is very high* If that be the sole 'fac­
tor, then in the case of the new drug 
whose ingredient may be just a very 
small portion, a few milligrammes or 
perhaps 0.5 gms. the cost will be very 
high because largely it is the proces­
sing cost only.

How is it that the processing cost 
cannot be reduced? If that is reduced, 
then more money- will be available 
for research, and you may not have 
to say that it is a blind man’s ap­
proach, because you have to screen 
thousands of compounds out of which 
only one may be commercially useful.

Therefore, I would like to know 
whether the processing cost xfen be 
reduced to such an extent that one 
would be able to supplement ihe' re­
search with the money saved on it.

M r. J. Reece: The fact of the -mat­
ter is that new drugs aTe usually 
comparatively highly priced, and by 
•highly priced’ I mean'highly priced 
in relation to other drugs. Our new 
drugs are very ; complex things, 
and they cost quite a lot to pfoduce; 
quite apart from any money that you 
may spend on research, to discover 
the new drugs, the cost* of the whole 
equipment and the whole complex 
technique or process of producing 
them is very kigh. .

In the pharmaceutical industry 
where we are competing itfgorously 
with each other not only in.price but 
by product-substitution. - this is the 
safeguard that if allowed to its full 
range it will ensure that the patient 
will get the drug-at the most econo­
mical price. * '

Every effort is made in striving to 
reduce the costs of production, be­
cause we want to try to get a larger 
market for our product against either 
some other therapy or some other 
company with a similar product; for, 
as you know in the case of the pyra­
mid, if we price a drug at R& 100,

only a few people can take iii if we 
take the cost down to Rs. w>, then 
more people can take it; if we take it 
down to one rupee, then millions can 
take it, and there are millions who 
will take it, the lower the cost; so, 
the lower the cost, the greater the 
off-take* and the more it raises the 
prosperity of the particular company. 
Let me assure you that every effort 
is made in a competitive situation 
to ‘ reduce process costs. But new 
drugs are expensive and new drugs 
are difficult to make.

Dr. M, M. S. Siddhu: I would like 
to refer you to the interlocking sys­
tem which has been brought out by 
these administered prices, where a 
particular firm which has got a patent 
right allows some one to manufacture 
it but does not allow that firm to 
market it; by ‘marketing* I mean the 
processing; they will be ab’e to sell 
the bulk to X , and X  will market it. 
By this method, they are able to keep 
up high prices./ Through this inter­
locking system of buying from one 
company and selling it to the other, it 
has been found, that they make very 
high profits running up to a huge per­
centage. Anothe’r case is that of 
Pfizer, reported in the Sunday Times, 
of buying from a firm in Hungary and 
making a profit of 1,000 per cent. 
Here, it is not the processing, it is the 
bulk supply, and therefore that point 
that it is out of the processed product 
is being compared with bulk rate is 
not quite correct. It is abuse of a 
patent, that is all I say.

Mr. J. Reece: The on y thing I cart 
say is that this is not the general way 
the industry as a whole goes about 
this type of thing.

Dr. H. R. Nanji: If I may add*
so far as this country is concerned, if 
there are any such instances, Gov­
ernment have got adequate powers to 
investigate.

Dr. M. M. S. Siddhu: Neither the 
doctors who prescribe know it nor 
the patients who buy such *nedicines, 
whether they are costly or cheap the
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fSRIenTTMisrtb buy them, otherwise he 
has to leave the doctor. Therefore the 
patient is in a very bad situation.

Mr. J. Reece: Even in the cases you 
mention, the companies themselves 
operating within a total orbit do not 
make vast and enormous profits. The 
met result is something which the 
American Anti-Trust Department 
considers reasonable and the patient 
must be in good hands when he is in 
the hands of a doctor both from his 
treatment point of view and his eco­
nomic point of view. Amongst other 
things I would like to submit that we 
must also not lose sight of the fact of 
the value to humanity that these 
drugs have brought about, because, in 
the final analysis, while people for­
merly had died or had to undergo 
long an expensive treatment, are now 
being cured. Unfortunately mankind 
has been able to solve our problems in 
the wrong order, namely disease first 
and then population control. This is 
the tragedy of mankind if I may say 
so If we had discovered the solutions 
in the other order, first population 
control and then eradication of disea­
ses, we would not be in such a posi­
tion.

Dr. M. M. S. Siddhu: It is contend*- 
ed that most of the drugs coming in 
the market are likely to go out 
of the market in a short time 
because of improved drugs taking 
their place. In order to cover their 
cost, they have to keep the price high. 
If that is so then a ten year period is 
more than sufficient because 90 per 
cent of them will go out of the market 
within that time. Those that stay on 
will be because of the reputation of 
the firms behind them. And the 
doctors, having once got the habit of 
prescribing a particular drug by its 
trade name, I am sure, would go on 
writing the same thing even after ten 
years if that drug is worthwhile to 
be Used.

Mr. J. Reece: That is correct. The 
doctor, even though you may present

him with something which is obvious­
ly better, will not accept it imme­
diately. The point about risk is this. 
If I am putting up a p'ant for a parti- 
eular compound, I have to invest my 
money, my time, talent everything in 
that plant, and the fact of the natter 
is that it is quite likely that somebody 
else will come along with an improved 
product and my plant will be 
useless. This is what is meant by 
risk. When you go into the phar­
maceutical industry, you are exposing 
yourself to very great risks because 
somebody tel̂ e maycome up with 
something better. Even with a margi­
nally better product, he has simply 
to get the doctors to prescribe it. So, 
for new products for the high rate of 
promotional activity they do, they have 
to get returns.

Dr. M. M. S. Siddhu: Certain drugs 
which have been proved to be useless 
clinically for certain diseases are still 
being advertised and doctors approach­
ed. Comparative data on medical re­
search done all over the world is 
available and articles appear once in 
three years or so, but that is not ad­
vertised, nor is it mentioned any­
where that particular drugs have be­
come useless. Therefore, through your 
literature you not only propagate cer­
tain things, but you are actually mis­
leading the public.

Mr. J. Reeoe: I wish it were as
easy as all that. We do not and we 
never deliberate set about to mislead 
anybody, because it is not in the in*- 
terests of the industry. If we do not 
write, somebody else will. That is 
competition.

Shri Bade: You have objected to
Clause 48 along with Clause 95(3). 
Coming to Clauses 84 to 90, suppose 
there are certain patentees from 
foreign countries coming here and 
taking out patents, but not manu­
facturing the drugs here, should the 
Government take any steps against 
them or not?

Shri S. V. Divecha: In sof ar as
Clause 48 is concerned, we have al­
ready made our submission.
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f In so far as this is concerned, we 
feel that firstly there are ample pro­
visions under the Act for securing 
against the abuse of a patent right. 
These provisions are contained in the 
provisions regarding compulsory 
licence under clause *84.

Also, under clauses JM) and 100 of the 
Bill, the Government can make use of 
an invention which will also include, in 
my opinion, importing of patented 
products from abroad. Our submis­
sion is that there are ample provisions 
in the other clauses of the Bill for 
making use of the invention for the 
purpose of the Government. Clause 
48 does not provide for any appeal or 
judicial review or any fair or ade­
quate compensation. Neither does it 
give an opportunfty to the patentee to 
be heard.

Shri Bade: We have the same pro­
visions in the Act of Japan..

Shri S. V. Divecha; There is no 
such provision which the hon. Mem­
ber is referring to, in the Japanese, 
legislation. The laws of Japan only 
provide for a compulsory licence 
where the patentee does not work an 
invention in the country.

Shri Bade: We have seen that there 
are so many companies which take 
patents and they are not manufac­
turing the drugs here. They are only 
importing the medicines from out­
side and thus they deprive our scien­
tists and our country of indigenous 
research work. In order to mitigate 
it, do you feel that we should have 
provision in the Act?

Shri S. V. Divecha: We do have
such a provision in the Act clause 84.

Shri Bade: It only refers to com­
pulsory licence.

Shri S. V. Divecha: For non-work­
ing also.

Shri Bade: The Government would 
apply to the Controller and the Con- , 
troller will feay that it i9 compulsory

s j aajq; Jdjje si pue oouaoii 
after sealing.

Shri S. V . Divecha: In so far as
food and drugs are concerned, in our 
amendment we have suggested that 
the application can be made at any 
time afv?r the sealing of the patent.

Shri Bade: Clause 48; this is only 
for Government use.

Shri S. V. Divecha: We have special 
objection to that clause, because it is 
widely and vaguely drafted. Second­
ly, it is completely redundant, be­
cause clauses 99 and 100 provide ample 
means to the Government to do what 
they want to do. What we are mainly 
objecting to is that any person should 
not be authorised by the Government 
to ilnport the article from non-patent- 
ed sources and to distribute it as he 
pleases. There is no provision regard­
ing compensation and no appeal or 
reference to the high court.

Shri Bade: Is there such a provisiom 
in the patent law of other countries?

Shri S. V. Divecha: No other patent 
law in the world contains such a pro­
vision.

Shri B. K. Das: How is it that it
affects fundamental rights? Is there 
any rule or authoritative opinioa 
about that?

Shri S. V. Divecha: Our organi­
sation has taken legal opinion, and we 
have been advised that some of tto  
provisions of the Bill are such—

Shri B. K. Das: About clause 48,
at page 3 of your original memoran­
dum, you have said that this clause 
militates against fundamental rights 
of the citizen of India which have al­
ways been held as sacred to this coun 
try and to democracy. I was askinf 
whether you have consulted legal 
opinion and whether you were ad­
vised like that.

Dr. H. H. Nanji: We have take*
legal opinion on that.
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Mr. J. Reece: I shall explain it. The 
situation is that a patent is not always 
a product, and out of the many patents 
registered, only one or two products 
£ome along. (As a quid pro quo, imme­
diately, the benefits of research done 
by other countries they are made 
available to us straightaway. The 
problem with the “Government” clause 
in pure and simple terms is this: 
if it is left wide open for Government 
under any circumstances to bring any 
drug from any other source at any 
price it choosfes, you will be bitting 
at the very essence of the pharmaceu­
tical industry in India, because the 
definition about the Government use 
is so wide to enable any interpretation 
to be put on it. The circumstances 
should only be emergent circum­
stances.

Shri Bade: All the processes are 
blocked out, and if research is done 
in America, what is the use of our 
scientists? Our scientists cannot take 
advantage of any process because all 
processes are lockted up.

Mr. J. Reece: They can. We can 
apply for compulsory licence to­
morrow. About 700 drugs are not 
even patented but are not made in 
India. There must be capital, tech­
nology and the willingness to take 
risks.

Shri Bade: From 1911 to 1965, no­
body has taken the advantage of com­
pulsory licence, simply because the 
procedure is long. We are cutting it 
short. Tfce present Bill will mend the 
whole thing, but in the previous Act, 
the process was very long. -

Now, the Haffkinfe institute has 
issued a memorandum which reads as 
follows inter alia:

‘The following facts throw in­
teresting light on this issue. 
Hoechst had taken out patent in 
many countries of the world in­
cluding Japan, for their processes 
described in Ind. Pat. No. 58716. 
They claim that the process patent­
ed by Haffkine Institute vide Ind.

Pat. 64323 is already covered by 
Hoechst Pat. (I, P. 58716). How­
ever, one month after Haffkine 
Institute filed their patent in 
India, Farbwerke Hoechst applied 
in Japan (and possibly in other 
countries also) for an additional 
patent, covering the manufacture 
of Tolbutaxpide by process similar 
to that of Haffkinte Institute. If 
their contention that the process 
of Haffkine Intitute is already 
covered by them is valid, then 
that or similar process would not 
be novel or new and as such could 
not be subject matter of further 
patent.

Another interesting fact is that 
the Hoechst patent in Canada for 
Tolbutamide (same as Indian 
Patent No. 58716) was challenged 
in the court of law and was re­
voked on grounds such as (i) too 
wide a claim, (ii) covering more 
than what the inventor invented, 
(iii) not a manner of new manu­
facture, (iv) no utility is not all 
the products produced by the pro­
cess have utility as claimed etc.”

So, Haffkine Institute says that it was 
patented and then it was challenged in 
the high court in C^iada. The case 
was lost. If such a thing happens, we 
must plug the loophole.

Shri S. V. Divecha: So far as
Hoechst and Haffkine are concerned, 
the Hoechst patent has a priory date 
of 8th May, 1956. In that they have 
claimed several processes for the 
manufacture of new sulphonylureas. 
The Haffkine Institute, probably after 
examining the patent specification of 
Hoechst, invented* a so-called inven­
tion for the process to manufacture 
the same kind of sulphonylure as 
which process was disclosed some 
years ago in the chemical literature. 
Therefore, we have beten advised and 
it is our confirmed opinion that the 
patent of Haffkine Institute is com­
pletely dependent on the patent of 
Hoechst. The carrying out of the 
process described in the Haffkine patent 
would infringe the patent of Hoechst. 
This matter is sub judice and I shall
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prepare a detailed note and I can give 
it to you.

Dr. M. ML 8. Siddhu: Is it a fact 
that the same process was got patent­
ed in Japan after their original one?

Shri S. V . Divecha: In so far as
this matter is concerned^ we have to 
obtain the details from the patentee 
himself. I did not know that this 
question would be asked, and it re­
lates to something—

Shri Bade: I am also a lowyer; that 
is sub judice. But this subjcct is not 
sub judice, that is, whether you have 
lost the case in Canada:

Shri S. V. Divecha: So far as
Canada is concerned, this is the first 
time I hear about it. We shall obtain 
detailed information and I shall cer­
tainly be pleased to give it to the 
Committee.

Shri R. P. Sinha: The Haffkine In­
stitute have shown that they could 
produce the medicine at one-fourth 
the price.

Shri Bade: For six years the case
is pending, because everytime they 
are taking adjournments.

Shri S. V. Divecha: Adjournments 
have been taken sometimes by us and 
sometimes by the other side also. In 
fact, Haffkine Institute is not a party 
to the suit.

Shri Bade: I know,

I have a booklet where it is said:

/ ‘As stated in the USA Senate 
Report No. 448, ‘even under liberal 
interpretation of research allowed 

, by the internal revenue survey 
research costs of the 20 major drug 
Companies represents only 6:4 per 
cent of the total sales dollar.’

The said Senate Report states.

'India, which does grant patents 
on drug products, provides an in­
teresting case example. The prices

in India for the broad-spectrun 
antibiotics Aureomycin and Achro­
mycin are among the highest in 
the world. As a matter of fact id 
drugs generally, India ranks 
amongst the highest priced nations 
of the world— a case of an inverse 
relationship between per capita- 
income and the level of drug 
prices. '

Tolbutamide costs only $1:85 for 5t 
tablets in many European countries, 
but in India it costs $3*57. Chlopro- 
pamide costs only $1*41 in Italy, but 
$4 in India and so on. So, this is 
the general criticism that the patent- 
holders have created a monopoly, im 
your memorandum, there is no speci­
fic reply to this critcism.

Shri Keith C. Roy: I think that 
booklet has not brought out clearly 
enough the total results of the 
Kefauver hearings. The total result 
of the two years of the Kefauver 
hearings were two small amendments 
to the Patents Act which had no im-. 
pact whatever on the operation of the' 
Act. In so far as this famous state­
ment is concerned, I have made a 
detailed study ai the price— factors 
on which it is based. It is fair and 
proper that the Hon. Members of this. 
Committee should know what are the 
basic facts on which this statement 
has been made. The Kefauver Com­
mittee asked the Department of 
State to collect price data on a cer­
tain number of products in different 
countries. The State  ̂ Department 
supplied a very < great deal of data 
and, out of that, the Kefauver Com­
mittee took only 12 basic ingredients 
which were being sold and manufac­
tured in various countries other than 
the US. In so far as India was con­
cerned, out of the 11 tables in which 
this information was set out, India 
was mentioned in only 6 of {hem. 
Regarding the statement that the 
prices of aureomycin and achromycin 
are highest in India it is correct so 
far as aereomycin is concerned. It is 
not correct in so fat as achromycin 
is concerned. The price structure of 
four other products in regard to 
India was correctly given.
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Shri Bade: Regarding achromycin,
what is the correct position?

•Shri Keith € . Roy: This is given
at page 42, table 20 of Report No. 
448— The Report of the Committee of 
the Judiciary, United States Senate 
made by a sub-committee on anti­
trust and monopoly. The price of 
achromycin is shown as 128 in India 
and as 134 in Belgium. So, India is 
not the highest priced country. .The  
price is expressed in terms of percen­
tages, not in terms of actual money. 
So, prima facie the statement of Sena­
tor Kefauver about achromycin is 
incorrect

Shrimati Sharda Mukerjee: I think 
your main objection is to the licence 
of right and royalty which is now 
fixed at 4 per cent maximum and 
which you consider is too low. I 
have before me some figures given 
on page 49 of your Supplementary 
Memorandum. You have given here 
the figures relating to sulpha drugs. 
The production in 1984 was 252*94 
tonnes and in 1965-66 it has gone up 
to 1274 tonnes. Could you tell us 
what is the imported content in this, 
what percentage of it is imported?

Dr. H. R. Nanji: I will not be able 
to-give you the exact fibres'for sul­
pha drugs. Generally fhte import 
content has gone down dvef the years.

Shrimati Sharda Mttkerjee: I have 
another list here, giving the figures 
mostly about mycin drugs, and I And 
that out of 24 drugs lisfedll there only
5 of them have some indigenous ceta- 
tent. These are all very important 
drugs. From the point of develop­
ment of our industry we are interest­
ed to know what proportion of it is 
imported. ’

Dr. H. C. Nanji: We will be pre­
paring a detailed note on this state­
ment giving all the facts, indicating 
what drugs are already being licensed 
for manufacture and all that.

Shrimati Sharda Mukerjee: Coild 
you not tell me at least approxi­

mately what quantity is produced 
indigenously and what quantity is 
imported?

Mr. J. Reece: W e are co’lecting
the data and it is being supplied.

Shrimati Mukerjee: The point
that I am making is this. We have had 
an unpleasant* experience recently 
when the Indo-Pakistan hostilties were 
on. At that time this particular in­
dustry was almost coming to. a halt 
because so much of the material wa* 
being imported. * ‘

Shri Roy gave us some figures 
about profit, .retained, profit plough* 
ed back ;&nd all that. If the import 
content is .high and the imports are 
from you&. jnain companies abroad, 
then how much of the profits are 
ploughed back and how. much of the 
profits are retained take a different 
shape altogether. It also ebeftains 
the technological know-how fees. That 
also has to be taken into considera­
tion. If the thing is processed here 
and research is carried, on here due 
to which the import content over the 
years has been reduced, then the 
profits retained, profits ploughed 
back, the shape of the ' Capital1 and 
all that sort of thing would have a 
different meaning. It is really not 
to create any insecurity among the 
people who come tfom outside and 
invest in our country that we are 
doing this, it is because we wkb  
give a better opportunity to . the 
people of this country to use ‘ and 
exploit their ability and the raw 
materials that are available here. It 
is from that point of view that you 
must look at this licensing of right. 
Ovei:.-the years we find that there 
hasJfc f̂en very little progress in this 
country as far as this industry is 
conoerned. . "

Shri Su V. Divecha: .. In so far as 
the progress achieved by the indus­
try is concerned, I would like to 
invite the hon. Member's attention 
to page (1) of our Supplementary
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Memorandum, where we have given ' 
the figures of increase in production 
and saving in foreign exchange.

Mr. J. Reece: People are bringing 
their technology and their know-how 
to Jndia willingly and building up 
the indigenous industry. We have 
seen large plants, large chemical 
plants being built in this country.
The whole pharmaceutical industry 
is on an international basis. During 
the last trouble one of our great 
advantages was that we had a great 
deal of indigenous production within 
the country. This is going forward 
and it is going forward rapidly and 
we want it to go forward further. 
Once a technology is developed it 
will become self-generating. This is 
what is happening here. All indus­
tries are made to do more and more. 
But ultimately H will take time. 
The trouble with licence of right is, 
it does frighten people away. Licence 
of right is a frightening phrase. It 
has a certain connotation in many 
countries. W e say, it i8 not neces­
sary to put licence of right provi­
sion. Why frighten people away 
when the same protection is avail­
able within the law?

Shri B. K. Das: You say it is more 
a psychological thing.

Mr. J. Reece: Certainly. Licence of 
right has a connotation t o ̂ everybody.
It means something in other laws.
If we put it in our law ̂  and how­
ever much try to qualify it, still it 
is there as licence of right.

Shrimati Sharda Mukerjee: In this 
eight yea r  old report, Justice Ayyan­
gar has mentioned that all other 
countries put this restriction of com­
pulsory licensing. The only excep­
tion is U.S.A. which has a very differ­
ent economy from ours. Our coun­
try requires a certain amount of 
protection and the Bill itself pro­
vides for a licence- of rlglit under 
certain conditions.

Mr. J. Reece: The intention of our 
Association was to present a com­

pulsory licence clause. If that can 
be done, there is no need for licence 
of right. If there is no need, why 
should we put in a~ great ~ barrier 
which otherwise is not there?

Shri Shyamnandan Mifhra: I have 
been unfortunately mostly absent 
from the meeting. So, I do not know 
whether my questions have been 
already covered. Still, I would ven­
ture to ask two questions purely for 
the sake of clarification.

We are indeed very glad that this 
pharmaceutical industry hag made 
tremendous progress in India? This 
is indeed a. matter of great satisfac­
tion. Yet one has a feeling that in 
the matter of research, we have to 
go a long way in this country in this 
field. It is also true that it is quite 
impossible for individual units to go 
in for any meaningful or significant 
research activity. It was mentioned 
in the forenoon that for any signi­
ficant research activity a minimum 
amount of Rs. 30 lakhs would be 
mequired. That being so, naturally 
the question arises in our minds 
whether some kind of joint research 
programme could not be evolved 
and worked out by the pharmaceu­
tical industry as a whole. W e have 
got the example. of A.T.I.&A. , and 
a similar one in Bombay so far as 
textile industry in India is concerned. 
The hon. gentleman on the other 
side knows that in the United King­
dom they have a joint research 
organisation for the steel industry, 
for example, B.I.S.R.A. That being 
so, would it not be quite proper for 
the pharmaceutical industry of this 
country to explore the possibility of 
having a joint research programme, 
or, have they already made some 
progress in that directiorf?

Mr. Chairman: The answer has
come. They said they have not done 
that. They are thinking on that 
line.

Shri R. P. Sinha: They said they 
do not want joint venture.
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Shri Shyamnaadan Mishra: The

financial contribution by Government 
lor such research activity is quite 
significant. It is 0f the order of ' 90 
per cent in the case of A.T.I.R.A.—  
50 lakhs by the textile industry and 
50 lakhs by the Government. If you 
do not want to avail of this oppor­
tunity, that means you want to de­
pend on foreign patentee.

Mr. J. Reece: The reason why we 
do not want it is that we believe 
that we can do better research on 
our own because there will be an 
element of competition.

Shri Shyamnandan Mishra: The
amount set apart is 3 per cent of the 
total turnover. In order'to have 8# 
lakhs, there should be a turnover of
10 crores. When will that consumma­
tion take place and howmany com­
panies will come under this in India?

Dr. S. L. Mukherjee: I have ex­
plained to the hon. Members of this 
Committee that basic research can 
be done only by large companies. It 
will be futile to do scientific re­
search in a basic way so far as small 
companies are concerned because the 
risks involVed and the expenditure 
involved are too much. As you 
have rightly pointed out, only com­
panies with a turnover of 10 crores 
and over can think of doing this. 
Today in India such companies are 
very few and those few arejierious- 
ly thinking of doing this research.

Shri Shvamnandan Mishra: Only
thinking of?

Dr. S. L. Mukherjee; They ’ have 
already started doing. Ciba is doing; 
Alembic is doing and Sarabhai is 
playing a small part in it in a small 
way. For others it is a waste be­
cause unless you do it on a minimum 
scale, there will be no result forth­
coming. The money we spend must be 
fruitful. That is the main aspect about 
it. Secondly, taking the lead of the 
hon. Member’s idea on research in a

meeting organised by the CSIR in 
Delhi in last December I had point­
edly suggested that if Government 
could have a screening centre where 
we could give, without disclosing the 
identity but *«by paying whatever 
reasonable amount is required, that 
might lead to a solution. It is worth 
consideration by the Members of the 
Committee and the Government. 
Through the universities and various 
other sources and industries we could 
produce thousand of compounds a 
year without any difficulty. But there 
is no facility for screening.

Shri Shyamnandan Mishra: A l­
ternatively, would it not be possible 
to have a kind of research levy from  
individual units which cannot do 
research and utilize that amount in 
research activity by Government.

Dr. S. L. Mukherjee: I already ex­
plained in the morning that the re­
search for the development of new 
drugs requires tradition, requires 
culture and that if you analyse the 
discovery of new drugs you will find 
that 95 per cent of the drugs were 
discovered by the industry. I firmly 
believe that it is the industry which 
can deliver the result, not Govern^ 
ment institutions.

Shri Shyamnandan Mishra: As it
lies largely in the field of intangibles, 
I would not pursue this matter fur­
ther. Should not the period of vali­
dity bQ governed by the speed with 
which technology is getting ^solete  
and the drugs are getting out of use 
in the modern world? If so, why 
should there be so much of insistence 
upon the period of patent validity 
being so long ?

Mr. J. Reece: The answer to your 
question is that, on the whole the 
trend of patent protection round the 
world is to extend the period of time 
for the life of the patent, because it 
is becoming more and more difficult 
to discover and develop drugs; and it 
is not a simple matter of discovering
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something today; five years later it 
fa going to be out of date. So, there 
is very good need for a good period 
of time, a good length of time for 
patent protection. *

Shri Shyamnandan Mishra: Is there 
no consideration for the speed with 
which technology advances and the 
drugs ibecome out of use? Should not 
that be the most important govern­
ing factor, so far as the period of 
patent validity is concerned?

Mr. J. Reece: When you take ou t. 
a patent, somebody is going to com­
pete with it after some time. Also 
even if we allow it to run for the 
full period, the law of diminishing 
returns sets in.

Shri K. V. Venkatachalam: Could
you give us the figures of imported 
finished drugs? If, as you say, the 
production in India is of the order of 
Rs. 150 crores, which is a very siz­
able quantity, why do you not manu­
facture those drugs which are now 
being imported?

. Mr. J. Reece: The demand for
those medicines is so small that it is 
not worth putting up a plant.

Shri K. V. Venkatachalam: So, the
large bulk of our requirements are 
made in this country now?

Dr. H. R. Nanji: Yes:

Dr. ^g. M. S. Siddhu: You have re­
ferred to the import of drugs worth 
only Hs. 9 crores as against the pro­
duction of drugs worth Rs. 150 crores 
A lot of chemicals are imported and 
used by the pharmaceutical industry. 
6o, what is the import content of 
these Chemicals.

Dr. H. R. Nanji: This Rs. 9 crores 
consists of int^medigtes and basic 
products; not chemicals.

Shri K. V. Venkatachalam: Could
you give us an idea of the proportion 
of patented *md non-p;tented drugs 
in India, firstly, in terms of number

and, secondly, in terms of value tf 
the end product?

Dr. H. R. Nanji: At the moment* 
we do not have those figures; we can 
supply them. •

Mr. J. Reece: The portion of non­
patented drugs is much higher than 
those of patented drugs.

Shri K. V. Venkatachalam: We
would like to have precise informa­
tion both in respect of value and 
number.

Shri V. Divecha: It is difficult 
to get that information. May I in­
vite your attention to page 45 of our 
memorandum? We have actually con­
ducted a sample survey on sale of 
pharmaceuticals containing patented 
Ingredients.

Shri K. V. Venkatachalam: Sup­
posing the total consumption is 
Rs. 200 crores. How much of it would 
be patented drugs?

Shri 8 . V . Divecha: The sample 
survey has revealed that the sale of 
patented drugs was approximately 32 
per cent of the total sales. There 
again the definition of patented drugs 
has been rather wide in £he sense 
that we have also included those 
drugs which are patented and which 
do not enjoy exclusive monopoly or 
exclusive right.

Dr. M. M. S. Siddhu: Suppose
medicine ABC has got ingredient B 
alone patented and not A  or B. Will 
you include it?

Mr. J. Reece: In certain cases we 
have. We are talking of patents in 
terms of monopoly. If you take 
Vitamin A  and B complex, every- * 
body is making it. There is no 
monopoly.

Dr. M. M. S. Siddhu: You cannot 
have a formulation ABC if C, which 
is patented, is not put into it to make 
the formulation. It is something like 
a filter, which is necessary for an 
engine. If you do not put the filter, 
you do not have the engine.
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Mr. X  Reeee: If I have got a
patented drugs pnd nobody else has 
£ot it, I can do what I like. Ttoat is 
one type. The other type is that there 
is a product which anybody can 
market containing one or two patent** 
#d drugs.

Shri S. V. Divecha: I would like 
to invite your attention to Appendix 
6 and Appendix 7 of our Supple­
mentary Memorandum which give 
classification of drugs in common 
use. We have indicated in the list 
drugs which are patented and those 
which are not patented.

Shri K. V. Venkatachalam: My
last question is this. You were say­

* ing that the further development in 
the pharmaceutical industry at the 
intermediate and ■ lower level will 
depend on the development of fine 
chemicals, fermentation find petro­
chemicals industries. What is the per­
centage of these industries? Have 
you taken any steps so -far as this is 
concerned?

Dr. H. E. Nanji: Development, of 
petro-chemicals industry does not 
come under the purview of the 
pharmaceutical industry. But there 
are Ibig giants in the chemicals in­
dustry who are certainly going very 
fast ahead with the petro-chemicals 
industry and also with the fermenta­
tion industry.

•Shri K. V. Venkatachalam: Will
there 'be development in the next 
three or four years?

Dr. H. R. Nanji: Yes.

4 Shri K. V. Venkatachalam: What 
aibout fine chemicals? 

t Dr. H. R. Nanji: The Hindustan
Organic Chemicals Factory is there.

Shri K. V. Venkatachalam: That
has been there for several years. 
What is your expectation?

Dr. H. R. Nanji: The difficulty has 
Ibeen that for several years, applica- 

. tions from the private sector were 
turned down on the ground that the 
Hindustan Organic Chemicals will 
be manufacturing certain intermedi­

ates. Fortunately, thia policy ha# 
been changed during the last two or 
three years and now licences ar» 
being granted for the manufacture 
of intermediates anc} chemicals which 
are required.

Mr. Chairman: You have told us
only about yourself. What is the 
function of your Organisation?

Dr. H. R. Nanji: We shall send
you the detailed booklet which gives 
all the details.

Mr. Chairman: Can youh give us 
the main objectives of your Organisa­
tion?

Dr. H. R. Nanji: The main ob­
jectives are to look after the inte­
rests of the members, to cooperate 
with the Government and, generally, 
to increase the standards of working 
of the industry.

Mr. Chairman: Is it a registered
body?

Dr. H. R. Nanji: Yes, Sir.
' i

Mr. Chairman: How long has It
been registered?

Dr. H. R. Nanji: About a year ago.

Mr. Chairman: Only a year ago?
Were you under any other name be­
fore? f

Dr. H. R. Nanji: There was ano­
ther association which had included 
not only manufacturers but also 
wholesalers and distributors. It was 
felt by many of us that it is abso­
lutely essential to have a separate 
organisation of manufacturers only 
and that is why this organisation 
was started. 4

Mr. Chairman: Thank you.
Dr. H. R. Nanji: On behalf of my 

colleagues and myself, I should like 
to thank you for the courtesy you 
have extended to us and also for the 
patient hearing given to Thank 
you.

(The witnesses then withdrew)
The Committee then adjourned.
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I. Incorporated Law Society of 
Calcutta.

Spokesman:

Shri B. R  Ray.

(The witness was called in and he 
took his seat) .

Mr. Chairman: Mr. Ray, whatever
evidence you give will be printed 
and distributed to the members. It 
wiH be laid on the Table of the 
House. Even if you want any portion 
to be confidential, it will be printed 
and distributed to our members. We 
have received your memorandum. 
It has been circulated to all the 
members. If you want to add any­
thing new or supplement it, you may 
kindly do so.

Shri B. P. Ray: Sir, I do not tfrinlr 
that any part of my evidence given 
here need be treated as confidential. 
My main points concern Chapter 
X X I of the Patents Bill, incorporat­
ing therein clauses 125 to 132. I re­
present the Law Society of Calcutta. 
It is a Socity whose members are 
Solicitors enrolled in the High Court 
at Calcutta. There are many Solici­
tors as also Advocates who have 
been for years past practising as 
Patent Agents. I cannot say definite­
ly, but from random samples taken 
of Advocates and Solicitors in Cal­
cutta— specially my office where we 
have a number of them, it would 
not be incorrect to say that at least 
75% of the Solicitors and Advocates 
on the roll of the Calcutta Higk 
Court do not poaiess a Degree in
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Physical Sciences or Engineering. It 
is a common feature, Sir, that at 
that stage in their University career 
when they are permitted to opt for 
a specialized line, students who opt 
for a Science Degree or an Engineer­
ing Degree do not generally take a 
Law Degree thereafter. We, there­
fore, Sir, view with gteat alarm the 
formidable restriction included in 
sub-clause (c) 6f clause 126 of the 
Bill which seeks to make it law that 
a person shall not be qualified to 
have his name entered in the Re­
gister of Patent Agents unless he has 
obtained a degree in Physical Science 
or Engineering. I may be permitted 
to ask, Sir, what is the rationale or 
underlying principle of this require­
ment? In the Report of the Com­
mittee presided over by Hon. Mr. 
Justice Ayyangar it had been stated 
that in India there is no recognized 
organization or Institute of Patent 
Agents corresponding to the Charter­
ed Institute of Patent Agents in the 
U.K., and from there it has been 
recommended in that report that 
certain classes of persons should only 
be registered as Patent Agents, and 
from the practical point of view each 
of /those classes required the possession 
of a Degree in Physical Science or 
Engineering or equivalent scientific or 
technical qualification. In the first 
place, Sir, m a y  I be permitted to ask 
what is really “physical science” . It 
has not been defined in the Bill. I have 
myself looked into Webster’s Dictionary 
and the Concise Oxford Dictionary, 
both under the entries “physical'* tod  
"science”. But I have not found any 
clear definition given in those Dic­
tionaries of those words in that com­
bination, viz. “physical science”. May 
I be permitted to ask what is a 
physical science? Is Botany, Geology, 
•Biology or even Hygiene a branch of 
physical science and, if so, what will 
be the strict relevance of a degree in 
those subjects in the context.

Secondly, Sir, if I may be permitted 
to make a humble submission. I wish 
to state that a degree in physical 
adence or engineering without 
adequate legal training cannot possibly

‘ t
equip a person to draft applications 
and documents which are necessary in 
connection with patent cases. The sub­
ject of patents, I submit, envisages the 
entire dominion of human invention, 
A degree in physics or chemistry or 
pharmaceutics will be of no particular 
use in a patent problem relating to 
e&gineering or vice versa. I, there­
fore, submit, Sirf unless a patent agent 
is expected to specialise in omni­
science it is difficult for us to see how 
a degree in one of those science sub­
jects will be of use in a  problem aris­
ing from a n y  of the other science sub­
jects.

I then come to the difficulties from 
the practical point of view which 
particularly touches my profession. 
There are m’any solicitors practising as 
patent agents. My firm has been prac­
tising as such and advertising as such 
in the Law Directories and Law 
Journals for a long time and practical­
ly all over the world. Although the 
word ‘advocate’ has been used in 
clause 126 the words “solicitors and 
attorneys” have been omitted although 
thesp words occur in the Ayyanger 
Committee Report. We have already 
dealt with in our Memorandum as to 
the type of work a solicitor does and 
under English Law, as far as I know, 
solicitors are practising as patent 
agents although certain restrictions 
have been placed on the qualifications 
of patent agents. We, therefore, feel. 
Sir, that the words solicitors and at­
torneys” have been omitted from the 
Section without reason. Secondly I 
submit that there are many solicitors
& advocates who have been practising 
as patent agents and the qualifying re­
quirement of a science or engineering 
degree will throw them out of prac­
tice. This will cause, firstly, great 
hardship to the individuals concerned 
and, secondly, the value of the great 
experience built-up by them will not 
be available to the inventors. The 
problem of patent law is essentially a 
problem* of law and the application of 
law as such is something in which 
lawyers are expected to be specialists.
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Thirdly, Sir, if the Bill is passed in its 
present • form, for years to come the 
practice of patent agents so far as 
lawyers are concerned will be turned 
over to persons who happen probably 
accidentally to have an engineering or 
a science degree. A lawyer and an 
engineering degree is, as far as I 
know, a rarity and this will tend .to 
create, at least for years to come 
a monopoly which will be a monopoly 
of those lawyers only who happen to 
have a science degree and that does 
not necessarily mean that they are the 
best in the line or that it will provide 
the best assistance that an inventor 
could expect to obtain when he comes 
forward with a patent application. I 
also submit that this will deprive the 
Controller of assistance from experts 
at a time when such assistance is all 
the more needed having regard to the 
complications likely to arise from ad­
ministering this Act which is new and 
much more comprehensive than the 
Act which is intended to be replaced. 
Our submission, therefore, Sir, is that 
the restriction should be removed 
altogether^ at least it should not be 
brought into force unless an institute 
of patent agents has been established 
on the lines of the Chertered Institute 
in the U.K. It is felt that the restric­
tion must be retained in the Act even 
now, the enforcement of that require­
ment could be postponed until such 
time as we were ready for it and it 
is not uncommon for different provi­
sions of an Act to be brought into 
force at different times. These are the 
submissions which I wish to make.

Mr. Chairman: You have no objec­
tion if we make this applicable to 
future entrants and allow the existing 
solicitors and advocates practising to 
continue.

Shri B. P. Ray: That will meet my 
point to a large extent if the require­
ment of science degree is not imposed.

Mr. Chairman: Some technical 
knowledge for a patent advocate is

necessary that is why probably that 
has been introduced.

Shri Sham Lai Saraf: As far as
present practising advocates and 
solicitors are concerned, I think, our 
hon’ble friend has made a good case 
for therm but what about future. *At 
least somewhere it must atop.

Shri R. Ramanathan Chettiar: Ex­
. cepting that you cannot appear for the 

purpose of specification you can appear 
for other purposes. •

Shri B. P. Ray: That is true be­
cause. clause 132 provides for that. But 
my submission is that a very impor­
tant part of a patent lawyer’s job is 
the specification and matters connec­
ted therewith and to take that work 
away from the practising advocates 
who have devoted their lifetime* prac­
tice to it would be really robbing them 
partly of their living..* It would also 
enhance costs in the sense that the ad­
ministration of the law to that extent 
would become much more expensive 
because we will no longer have the 
benefit of the built-in experience of a 
large number of practitioners.

Shri R. Ramanathan Chettiar: Let
me understand you clearly. Filing of 
specification is of technical nature. So 
it can only be done by the prospective 
pharmaceutical entrepreneur whoso­
ever is putting up the industry or 
whosoever is incharge of the drug 
industry— I mean the legal aspect. So 
why do you think that filing of speci­
fication is a very important feature as 
far as the filing of the specification 
before the Controller is concerned.

Shri B. P. Ray: A patent application 
starts from the drafting of the speci­
fications. A  client comes to us. He? 
may be an expert in that line as often 
as he is not. When he comes to us to 
draft specifications which comply with 
all the requirements of the law, he ex­
pects us to do so in such a way that 
there is no alteration or correction to 
be made. In other words, to draft 
specifications is a matter of art and 
it is more in line with a lawyer's
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equipage than anything else. So far 
as technique is concerned, as I have 
told you, a mere science degree in 
physics will not help him when he 
touches a problem of chemistry, en­
gineering and vice versa. As I just 
now said; no patent agent can be ex­
pected to specialise in omni-science. 
His knowledge will naturally be limit­
ed. It is in the field of the lawyer’s 
activity. It is his educational train­
ing which probably enables him to do 
better than others namely, to frame 
•documents which not only comply 
with the law but also with the above 
branch of law.

Dr. C. B. Singh: The idea is that we 
want the cadre of patents to be so 
adjusted that the work of patent law 
is better done. I hope you will agree 
that a graduate in science-«-whether 
it is physics or chemistry or engineer­
ing— will be a better patent agent than 
one who does not possess that. There 
are many advocates who are science 
graduates and there is no doubt about 
that. I think those who have not got 
the science qualificatioins must prac­
tise something else. Anyway don't 
you agree with me that a graduate in 
Science will be a better patent agent 
than anybody else?

Shri T. Chengalvaroyan: In cases of 
lawyers being patent agents, on ques­
tions which involve engineering or 
scientific’ aspects, do they not consult 
the specialists in that line and incorpo­
rate their view? I think that is the 
practice.

Mr. Chairman: That he has stated 
in his memorandum.

Shri B. P. Ray: I have stated in my
memorandum as to how exactly a 
patent lawyer works. He is not expec­
ted to know all branches of inven­
tions. But, then, he is suited to draft 
documents which really form the very 
basis of an application lor patents. 
Whether he succeeds or fails is a mat­
ter of luck. It is easy  ̂for him to get 
proper asistance from technicians or 
scientists.

Shri P. S. Naskar: You referred to 
something that is obtaining in Eng*1 
land. So far as patent agents are 
concerned, would you tell the Com­
mittee as to what qualifications are 
necessary for pne to act as a patent 
agent under the English Law?

Shri B. P. Ray: If you will kindly 
refer to page 6 of m y  memorandum; 
I have stated that to become a patent 
agent, one should Be a member of the 
Chartered Institute of Patent Agents.

Shri P. S. Naskar: I want to know 
as to what are the qualifications re­
quired to become a member of the 
Institute?

Shri B. P. Ray: I have dealt with 
this in the last para of my memoran­
dum. If it is to be done in a phased 
manner, then we should prescribe the 
rules, syllabi, curricula and the quali­
fications to be attained by a person 
before he becomes a patent agent. It 
would be too early  to impose this 
sort of a restriction viz., to become a 
graduate in physical science or engine­
ering to be useful in any way.

Shri P. S. Naskar: We have to make 
some move in this respect. Till sueh 
time, you know, under the existing 
rules, anybody can be called a patent 
agent in India. I can even become a 
patent agent. We find that everybody 
is declaring himself to be a patent 
agent just for some consideration. And 
no qualification is necessary in India—  
I am, however, subject to correction—  
to-day for one to become a patent 
agent. Will you leave this matter as 
it is or do you want to keep the mono­
poly with the lawyers only?

Shri B. P. Ray: No, Sir. All that I 
wanted to say is this. We should 
build up experience in the practice ot 
the Patent Law.

Shri P‘ S. Naskar: Do you agree 
that to be a patent agent, one 
must have more than legal qualiflta- 
tions? ’
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Shri B. P. Ray: Yes, Sir. But, the 
thing is this. If you prescribe, a parti­
cular course or if you establish an 
institute on the lines of the Chartered 
Institute of England I have no objec­
tion. Just as we become solicitors after 
our being with a Solicitor for five years 
in the same way the patent agents 
should become patent agents. There 
cannot be any objection to that. But, 
to substitute that by this shortcut 
method, if I may be permitted to use 
that word, will not serve the purpose.

Shri P. S. Naskar: This is a means 
to an end. It is not a shortcut 
♦method. 11.

Shri B. P. Ray:. I would submit 
most respectfully that at present this 
method will probably be more than 
counterbalanced by the harm which it 
will do to the patentee, to the adminis­

tration and to the profession as alao 
to the inventors.

Shri R. Ramanathan Chettiar: You
say that it will do harm to the Ad­
ministration. Would you kindly 
elaborate that point?

Shri B. P. Ray: The Administration 
will not have the benefit of the experi­
ence of all the lawyers who have been 
practising in that line and who do not 
possess a science degree.

Shri R. Ramanathan Chettiar: I hope 
you will agree with me that the pre­
sent Patent Act is a very outmoded 
one having been passed in the British 
days in 1910. With the changing 
conditions of our economic as also 
the new developments in science, 
particularly in the pharmaceutical in­
dustry, don't you think that a lawyer 
patent agent, apart from his legal 
knowledge, should have some experi­
ence of scientific knowledge as well? 
That is why, as my hon. friend Shri 
Naskar put it correctly, it is a means 
to an end. I am only reiterating as 
to what my friend has said. We want 
a lawyer who has not only got the 
legal acumen btit also a scientific 
knowledge to help the administration.

807(B) LS—20.

Shii B, P. Ray: If the scientific
knowledge were properly channelled 
and a syllabus or curriculum were 
framed by which the adequacy of 
knowledge can be rightly measured* 
probably, 1 have n<5 objection. But* 
before we have actually established an 
Institute of Pantent Agents on the 
lines in England, I suppose, this will 
not meet the purpose.

Dr. C. B. Singh: Don't you feel that 
we should maintain the qualifications 
which will be necessary for future 
courses especially for this type of 
work? That is a very important thing; 
we should have a cadre of specialists 
for this purpose. The time may come 
when it will be worthwhile to have 
this qualification for the patent agenta.

Shri T. Chengalvaroyan: There la
this practice now obtaining before the 
Income Tax Appellate Tribunal* that 
lawyers as well as Auditors are allow­
ed to appear. Suppose there ia thl* 
alternative qualification of a patent 
agent being a solicitor and a scientific 
man, have you any objection to thatT

Shri B. P. Ray: I have no objection 
at all because it is not my object at 
all to restrict Patent* law practice to 
advocates and solicitors only.

( The witness then withdrew)

(Thereafter the representatives of 
the Council of Scientific and Industrial 
Research were called in).

n Council of Scientific in i Inieetria! 
Research, New Delhi

Spokesmen:

1. Dr. S. H. Zaheer, ‘ Director
General, C.S. & D.R. & Ex- • 
officio Secretary tothe Gov­
ernment of India, Ministry of 
Education.

2. Shri Baldev Singh, Industrial
Liaison & Extension Officer, 
Directorate of Research Co*

. ordination Sc Industrial Liai­
son, C.S. Se I.R.
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3. Shri' R. *B. Pai, Patents Officer, 
C.S. & I.R.

(The Witnesses were called in and 
they took their seats)

Mr. Chairman: The evidence that 
you give4 will be printed and published 
and given to all our Members and also 
laid on the Table of the House. Even 
if you want any portion to be kept 
confidential, it will be printed and 
published and given to members and 
laid on the Table of the House. We 
have seen your memorandum and it 
has been circulated to all our Mem­
bers. If you want to add anything 
and stress upon anything, you may 
please do so. Thereafter our members 
will put some questions.

Dr. S. Hnsain Zaheer: W e have
already submitted in broad outline. 1 
am in full agreement with the pro­
p osed  Act. I feel that the existence of 
a system of patents where 90 per cent 
are foreign patents has obstructed the 
growth of certain industries in the 
country, chiefly the chemical industry 
with which can be related the pharma­
ceutical industry and has resulted in 
high prices in the pharmaceutical in­
dustry also on account of that in the 
agricultural chemicals connected with 
that. 1 feel that the provisions which 
are now proposed to be made in the 
Act are very much in the right direc­
tion Although my personal feeling is 
that they are also a compromise.

The compulsory licensing provisions,. 
in the past, have not been of much 
assistance in view of the inordinate 
delays which compulsory licensing 
provisions entail.

The Patent System has come in the
• way of indigenous manufacture, for 

example paludrine, radio opaque dyes, 
inactive dyes and pharmaceuticals 
like tolbutamide. Indian entrepre­
neurs refuse to undertake manufacture 
of patented items because they cannot 
depend upon compulsory licensing 
provisions because it takes years to 
get through. Therefore, my view is 
that no patent should be granted for

the manufacture of compositions or 
end usfe of pharmaceuticals, fine 
chemicals and drugs. No patent should 
be granted for any item for its end 
use. The decision to permit manu­
facture Under compulsory licence 
should issue within one year from the 
date of application for compulsory 
licence.

The high prices in India of a num­
ber of these drugs— for e.g. Chloro­
mycetin, tetracycline hydrochloride—
I feel, are due to the patent system. 
The prices in India are very much 
higer than the international prices. 
Italy is a good example.

It is sometimes said that the re­
moval of the patent system will re­
duce the expenditure on scientific re­
search on these items. Factually it is 
not so. In America about 350 million 
dollars are spent by pharmecutical 
firms and chemicaJ firms on scientific 
research while in India the total ex­
penditure is less than Rs. 1 crore and 
80 per cent of this also is from State 
resources.

Similarly, for food items also, I 
think the patent system, especially 
patenting of processes and patenting 
of trade names for food items also is 
not conducive to development of food 
technology and development of food 
trade in the country. • •

Patent system, in my view, has 
proved detrimental to starting of new 
industries in the country. This posi­
tion has been fully admitted by the 
two earlier Government Committees 
on Patents.

Secs. 22 and 23 have been of no 
use as foreign firms have adopted 
dilatory tactics. The compulsory 

'licensing provisions have been prac­
tically of no use because of the tor­
tuous legal process involved. We have 
failed to get from May & Baker licen­
ce for sulphathiazol in spite of intense 
litigation. Similarly, for ICI’s palu­
drine. Hindustan Anti-Biotics has 
lot of trouble with foreign patentees
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even with regard to the manufacture 
of penicillin and tetracyclin althdugh 
they got them under WHO patents. 
Litigation is still in progress with a 
very well-known German firm and 
the Indian firm has asked for the re­
vocation of the patent and it is going 
on for several years. Therefore, no 
patent should be granted for process 
of manufacture or of the end product J  
in pharmaceuticals, insecticides and 
food and chemical products. If this is 
considered an extreme step, then at 
least the provisions which are now 
contained in the Bill should be 
accepted.

These are my general views.

Dr. C. B. Sin^h: How many patents 
have been taken by the National 
Laboratories recently either for drugs 
or chemicals or dyes or something 
else? #

Dr. S. Husain Zaheer: Nearly 1,200.

Dr. C. B. Singh: How many of them 
are being utilised?

Dr. S. Husain Zaheer: We may say
between 150 and 200— that is over 10 
per cent.

Dr. C. B; Singh: Have you taken 
any patents outside India?

Dr. S. Husain Zaheer: Yes, Sir, we 
have taken about 200 patents outside 
India.

Dr. C. B. Singh: Is that bringing 
any foreign exchange to this country?

Dr. S. Husain Zaheer: No, Sir.

Dr. C. B. Singh: How is that?

Mr. Chairman: Are you not getting 
any royalty on this?

Dr„ S. Husain Zaheer: From .abroad, 
no, Sir. From India we are getting. 
Although we have taken about 200 
patents, none of them is being utilised, 
though we are making efforts to uti­
lise them. Of course, there are rea­
sons for it. We have not been able

to evolve any proper machinery for 
exploiting them. Normally, either 
these local firms that are there con­
tact the interested parties or they 
appoint agents. W e have also ap­
pointed agents, but they are not prov­
ing very useful.

Dr. C. B. Singh: Won’t you agree that 
taking up of the patents by foreigners 
depends entirely on the utility and 
the advantages that can be bad by 
the producing firms? If those patents 
were of that order, probably they will 
take it up, use it and advance it. Is 
that a correct assumption?

• Dr. S. Husain Zaheer: I daresay it; 
is partly correct, but partly also uti­
lisation depends upon the agency eff­
orts of a middleman who is able to 
convince the exploiting parties that 
they are useful and that they can go 
into production. I will cite in that 
connection one example A  drug with 
which I had some connection was syn­
thesised in a laboratory which now 
belongs to the CSIR and we wanted 
to take a patent, but the authorities 
did not allow us to take a 
patent. Now that \drug is beiflg 
manufactured and sold all over 
the world. But initially we were not 
very keen at that time. W e just 
published it; we were more interested 
in scientific research., We did not 
take any patent in India. And that 
drug is now being utilised extensively 
all over the world.

Dr, C. B. Singh: That supports my 
View.

Dr. S. Husain Zaheer: I. am not
sorry about it.

Mr. Chairman: Is it not a disincen­
tive to our inventors?

Dr. S. Husain Zaheer: No, Sir. As 
a matter of fact, in this particular 
fcase, it has not proved a disincentive 
because we are still carrying on a 

' very big school of research on these 
types of drugs.

Dr. C. B. Singh: You know that In 
Pimpri, we have taken a patent for 
one of the antibiotic products, Haemy- 
cin. This patent is being talked abqut
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pared to pay even a high royalty. If 
that patent wa® taken outside, don't 
you think the country will get bene­
fit and we will be earning a large 
amount of foreign exchange if it 
succeeds?

Dr. S. Husain Zaheer: Sir, in this 
particular case, I am doubtful. Here 
we ere concerned only with a develop­
ing country like India and it is with 
particular reference to India that I 
am speaking. I am not against patents, 
for example, in Germany or the 
United States, but I am definitely , 
against patents in India.

Dr. C. B. Singh: But why you are 
against patents in India?

Dr. S. Htaaln Zaheer: As I have ex­
plained in my opening remarks, there 
are two important reasons: one, it ob­
structs development of indigenous in­
dustry and indigenous knowhow and 
two, it leads to artificial high-pricing 
of some of the essential drugs which 
are required for the health of the 
population of this country and for the 
economic development of our country.

Dr. C. B. Singh: I don’t know, Sir, 
if the witness is aware that the ques­
tion of high price is a highly disputed 
one. Several witnesses have come and 
given evidence. It is a highly disput­
ed point. Any way, we will not talk 
about it with him now.

Recently we went to the CDRI and* 
there we found that there are very 
great chances for certain important 
things and if patents are taken out­
side, we are likely to get a large 
amount of benefit. So, if Indian scien­
tists under your guidance are able to 
produce some new drugs or chemicals, 
which are of such an order that they 
will be patented in the outside world 
and will bring in a large amoiint ^of 
foreign exchange, don't you think It* is 
advisable to have those patents taken 
out in this country as well as outside?

Dr. S. Husain Zaheer: This is what 
exactly I would like to repeat, that I 
am not in favour of taking these

patents in India, but in a country like 
the United States where the system* 
is very well established and methods 
for exploitation also are available and 
where we have no say whether patents 
should exist or ‘should not exist, as 
long as it does exist, if it can bring 
some benefit to this country, I am in 
favour of it. For example, we have 
actually entered into agreements with 
two firms in the United States— the 
CDRI and the regional laboratory at 
Hyderabad— for the testing and paten- 
tingr and later exploiting of drugs 
developed and worked in that labo­
ratory. But we have made an ex­
ception. We have given them the 
world rights and a share of royalties 
except in India.

Dr. C. B. Singh: Now there are three 
types of patents: process patent, pro­
duct patent and a combination of the 
two, product bs* process patent. Out 
of these three, our Bill describes 
patent by process alone. What have 
you to say on that?

* Dr. <S. Husain Zaheer: I personally 
would not give any patent either* to 
the product or to the process.

Dr. C. B. Singh: Knowhow is some- 
bination of the two— product by pro­
cess?

Dr. S. Husain Zaheer: My personal 
view is, I would not advise Parlia­
ment or Government to allow any 
patent on either the product or know­
how or process knowhow-----

Dr. C. B. Singh: Knowhow is some­
thing d;fferent.

Dr. S. Husain Zaheer: I am against
any patent for product or process or 
product-cum-process.

Shri R. Ramanathan Chettiar: One
fundamental point. Mr. Chairman, 
the leartied witness being Head of the 
C.S.I.R. has been kind enough to come 
here to give evidence. Prom the beg­
inning uptil now. he has been saying 
that he is against patents and he has 
also made a remark that if he were 
to advise Parliament and the country,
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even for product. Sir, once the prin­
ciple having been conceded and Par­
liament having brought forward a 
Patent Bill and it is being discussed 
by the Select Committee. I think it is 
too late in the day for the learned 
witness t o . . . .

Mr. Chairman: One can express
• one's views. W e may accept it or we 

may not accept it.

Shri R. Ramanathan Chettiar: No.
Sir, if he has come with that pre­
judged view, we are helpless.

Shri Sham Lai Saraf: It is for you
to bring him out.

Shri R. Ramanathan Chettiar: Sir. 
let my remark be recorded.

Shri Sham Lai Saraf: Why should 
we prevent him? ’

Shri R* Ramanathan Chettiar: Mr.
Chairman, I would like my remarks 
to be recorded. #

Mr. Chairman: All right. Let them 
be recorded.

Shri M. R. Shervani: it is absolutely 
unfair remark. It is in a way inti­
midation of the witness. He has come 
here to give his frank opinion. Why 
should w e-----

Mr. Chairman: It is for you to accept 
it or not.

Dr. S. Husain Zaheer: Let me say, 
Sir, I am against patents for process, 
for product or process-cum-product in 
the fields which I have enumerated.

Dr. C. B. Singh: Here in our Bill, 
we have mentioned that in case of 
dispute the final decision will lie with 
the Government. Will you say any­
thing on that?

Dr. S. Husain Zaheer: I think that 
is very great advance that it is not 
justiciable but it is by an executive 
decision. Government takes a deci­
sion, whether to allow or not to allow 
it

Dr. C. B. Simgh: People have come 
to say that if you leave a decision to 
the executive, it cuts at the very root 
of the judiciary.

Dr. S. Husain Zaheer: We already 
have many decisions which are exe­
cutive decisions. It is the overall 
well-being of the industrial develop­
ment and also of the country which is 
involved here and Government, I be­
lieve, is fully justified in taking autho­
rity into its own hand to take a deci­
sion in public interest.

Dr. C. B. Singh: You agree that in 
the present state of advancement we 
are in need of foreign capital for our 
advancement Do you agree or you 
do not agree?

Dr. S. Husain Zaheer: I think we 
do need for investment, but it should 
be on mutually agreed conditions.

Dr. C. B. Singh: But you agree to 
the need for foreign capital here. 
Don't you? *

Dr. S. Husain Zaheer: Yes, but per­
haps not in the fields which I have 
enumerated.

* Dr. C. B. Singh: That is in drugs,
.chemicals, food stuffs.

Dr, S. Husain Zaheer: Broadly ‘No’.

Shri M. R. Shervani: You have
stated that industrial development has 
been retarded by the existing patent 
law and the present one, although an 
improvement on the same, is a sort of 
compromise. May I ask if you could 
suggest as a further inducement to 
industrial growth that the 10 years 
term be reduced to 7 years in drugs.
I will explain it. In our Bill, we 
have given a 10 years period as the 
life of the patents on drugs and food 
stuffs. In view of your definite opin­
ion that patent system retards indus­
trial growth and research, would you 
recommend reduction from 10 years to
7 years?

* . •
Dr. S. Husain Zaheer: I am person­

ally in favour of that.
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Mr, Chairman: Shri Chettiar:

Shri R, Ramanathan Chettiar: In
view of the pre-judged views of the 
learned witness, I, as a protest, am 
not participating.

Mr. Chairman: That is all right.

Dr. S. Husain Zaheer: What is the 
pre-judged view? I have given it in 
writing. •

Mr. Chairman: He is not a Member 
of Parliament.

Shri R. Ramanathan Chettiar: He
has not given in writing.

Mr. Chairman: In the Memorandum, 
he has said he is against*all. *

Dr. S. Husain Zaheer: The whole
purpose of this meeting is that I have 
been called to give my views.

Mr. Chairman: That is his view. 
You may or you may not accept it.

Shri B. K. Das: There are other 
witnesses who have also said that. I 
do not know what objection my friend 
is taking. Dr. Zaheer, you have said 
in your Memorandum on page 15 that 
‘‘reference to CSIR may be excluded . 
from the definition of clause 2(1) (h) 
unless the original clause 41(10) refer­
red to above is restored” . Would you 
kindly explain this? What is the diffi- 

’ culty?

Dr. S. Husain Zaheer: Sir, we are a 
registered society of the Government 
and we would not like to exercise the 
authority of Government. I f  is the 
executive body of Government which 
should exercise that authority. They 
can ask for our advice and we will 
be very happy to give that and in fact 
it is our duty to do so.

Mr. Chairman: It is included there 
as Government undertaking. You are 
considered part of the Government. 
Your institution is tried to be included 
as a Government institution like hos­
pitals, like universities. You have got 
any objection to that?

Shri R. B. Pai: There are certain 
penal provisions in the Bill under 
which if the Controller General asks 
for some information about the extent 
of exploitation and the Officer In­
charge of Government undertaking is 
not able to satisfy him, then he is 11a- 
ble to be imprisoned. There are some 
penal provisions like that. That is one 
thing which we will be calling upon 
ourselves by being included in the 
Government undertakings, whereas we 
do not see any corresponding advan­
tages by that inclusion. Formerly we 
had requested that we may be includ- * 
ed as a Government undertaking, be­
cause there was a provision in the 
draft bill at the earlier stages that 
Government undertakings would be 
excluded from the application of pro­
visions regarding compulsory licences, 
which would have been very advan­
tageous for fhe Government under­
takings.

•

Mr. Chairman: You refer to the ori­
ginal clause 41(10).

Shri B. B. Pai: I suppose so. That 
clause has been removed. There is 
really no benefit in being a Govern­
ment undertaking. At the same time, 
we would be liable to this.

Shri B. K. Das: On page 16, you
say the method of testing should be 
made patentable. Will you kindly ex­
plain this?

Shri R. B. Pai: W e had a very good 
invention from the Central Leather 
Research Institute for a microscopic 
method of testing the wool to find out 
whether a particular sample of wool is 
good or bad. By chemical treatment 
followed by just looking into fhe 
microscope, we could vividly see pic­
turesquely whether the sample was 
good or bad. That was a method of 
testing and a very meritorious inven­
tion. But under the existing law we 
could not patent that invention. 
Methods of testing can be very 
useful industrially. Just as 4 a
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process can be useful, a method of 
testing is also a type of process which 
is industrially useful and such pro­
cesses are patentable in U.K.

Mr. Chairman: Are there any other 
countries?

Dr. S. Husain Zaheer: In the U.K. it 
is patented.

Shri R. P. Sinha: I will like this to 
be noted. If there is something which 
is used in the United Kingdom, that 
method should be looked into. We 
should incorporate that also.

Shri B. K. Das: That process in­
cludes testing also.

Dr. S. Husain Z*heer: Yes, Sir.

Shri Sham Lai Saraf: Mr. Zaheer, 
in the present state of development in 
our country it is an established fact 
that unless you get the knowhow or 
encourage research and inventive 
capacity in the country, perhaps the 
country may lag behind. Now keeping 
that in view and also keeping yjour 
views in our sight that you are absolu­
tely against getting things patented, 
may I know what other ways would 
you suggest that would help in creat­
ing scientific knowledge within the 
country successfully?

Dr. S. Husain Z&heer; I think, Sir, 
that the progress in our scientific and 
technological levels has been quite 
adequate to supply the requirement of 
the country in these fields— chemicals, 
pharmaceuticals, agricultural chemi­
cals, food, etc., these particularly. I 
would also, however, point out one 
thing, Sir, and that is that authorship 
certificate may be permitted to en­
courage further indigenous scientific 
work in the country.

Shri Sham Lai Saraf: That is quite 
a separate subject to be dealt with. 
But here I would like to know that 
keeping the present progress made in 
these pharmaceutical, chemical, food, 
processing industries in view, may I 
know if Dr. Zaheer is aware as to 
what percentage of it has come nder

the Patent Law or has been registered 
under the Patent law?

Dr. S. Husain Zaheer: Sir, more than 
90 per cent are foreign patents. And 
major products— some of which I may 
name, Sir, like Chlwomycin, Tetra­
cyclin, Tolbutamide— and even the 
intermediaries of these are covered 
by patents.

Shri Sh^m Lai Saraf: The hon. wit­
ness has not caught my point. As 
far as manufacture is concerned, what 
percentage of it has come under the 
Patent Law? I could say it is hardly
2 per cent. Therefore, 98 per cent of 
it is absolutely free for people to manu­
facture. 2 per cent pf the lot are very 
important to life-saving drugs. I 
would ask Dr. Zaheer whether he 
knows of any inventive institutions 
that would go to help the country by 
manufacturing all the types of these 
life-saving drugs?

Dr. S. Husain Zaheer: We would 
certainly be able to develop process 
which can make these life-saving 
drugs. We may not be able to invent 
new life-saving drugs and if incentive 
and encouragement are given that will 
probably encourage to develop life- 
saving drugs.

Shri Sham La! Saraf; I would nke 
the hon. witness to tell us what in­
centive would he recommend to be 
given to scientists?

Dr. S. Husain Zaheer:. The main 
thing is the development of a healthy 
indigenous industry free from the ob­

' struction of patents which will itself 
be an inducement for scientists to 
assist and help these industries and 
they will become part of the industry 
itself. It will give them necessary 
encouragement and the excitement 
for better work and hard work.

Shri Sham Lai Saraf: May I ask the
Director-General, CSIR, in these phy­
sical laboratories all over the country, 
so far how many such inventions have 
they found out which are patent or 
non-patent that have been translated
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into practical work, whether in the 
factory or in tfce field? Would he be 
able to tell us?

Dr. S. Husain Zaheer: Sir, the invest­
ment ol the scientific effort which Is 
required for progress in original type 
of drug research is not adequate in 
the country. It is not comparable to 
what is being done in a country like 
Japan. Japan has attained a certain 
very great degree of self-sufficiency 
in this because of bigger investment 
and because of non-existence of patent 
laws.

Shri Sham Lai Saraf: There is a 
patent law in Japan. 4

Mr. Chairman: • The patent law is 
there in Japan for a number of years. 
That is w.hat the witnesses who came 
before us, told us.

Dr. S. Husain Zaheerj Sir, there is 
a general expectation that foreigners 
could not expect patent protection in 
Japan, and it is only recently that the 
situation has changed somewhat. They 
were allowed freely the utilisation of 
foreign know-how in the country. But 
the reply to the hon. Member on my 
right, as I have said in the beginning, 
is that discoveries of new drugs in the 
country have been almost nil. But 
the development of knowhow pro­
cesses where patents have expired or 
where patents have either been bought 
or licensed, have been done in colla­
boration with people who have taken 
patents. There is one case where an 
entrepreneur developed the know-how 
at the National Chemical laboratory 
of a very important dye. He was 
threatened by the foreign patent-hold- 
er for prosecution. He went ahead 
and he said, ‘All right, you can 
threaten me but still I will go ahead.
I want to be in a position where I can 
bargain with*you better'. He went 
ahead and eventually this patent- 
holder had tp sell his patents to him 
and this material is being made by 
the Indian partner. #

Shri Sham Lai Saraf: The hon’ble 
witness has said that today we are not 
rich in the know-how and secondly

we are not in a position to manufac­
ture life-saving drugs because the 
reasons are obvidus. How does he 
propose to bring this country in lint 
with the rest of the countries in the 
world who have gone far ahead of us 
in the scientific field? .

Dr. S. Husain Zaheer: I am sure,
taking two or three important drugs, 
for instance, Chloromycin, Tetracyclin 
and Tolbutamide, within a very few 
months we will be able to develop 
indigenous know-how to make these 
life-saving drugs irrespective of the 
Patents.
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IF •

Shri P, S, Naskar: That we shall dis­
cuss among ourselves. You ’may 
please ask the questions to the witness 
now.



7&

f t w  • «Nr 5T* * Y  
t t  t t o  T f r  |  $  w t
*rr*r  w%*tt ?«rn t H *5 rt T | * f t  * tt 
* rtp ft T f i f t  ?

* T © « °  £ « *  5TC> 5ft T f T  $
^ r v t  arsr? % *?rc *r ? n t  T ^ t $ srrtft 
xn r a ft 5 T *tfta  fa r  * r t  * t ^  $  * * * t . 
* j f  | fa  *?run *rt $r 
v t f t  $ > ft i •

* ft  f a * f a  f* w  : f^ t fT J T  
* r f t *  * i r  |  w t r  n f  t srf?r «rfa5f w » i ^ l
•Ft « f a r T  ? | 3  W  t  2 0  ITT 25 
%  « t t ?  ^  rft $ * t  ? fW f %  fm , V T T  %  
«mr ^ ^ fs r a iff^ g ir T * f fsrerct?* 
^ r  v t  >nftw 3t?rtt ^ t  sret s m f  q r  
« T̂T3f ^ P »T f t  ^  ?

IToJqtfo : ifft TTIT $  fa

S T fT T ft  f i R T  <TT % ? R 5 r ? ^ a f t f « P « T O
5ftr % ^nrsp M *n r #tir f  ^  sr«frn:
JTTT jjlpTet T T  »f •TO'THft j TT̂ T *fl'< 
jr f *  ^ t t  f a m  srrffT ^  eft * * T * f r  *?t 
• f a f f  ft»ft I ’

«ft fin jfa  fa w  : ?*T *T>ff ?t ^ 5  
f<R t t  ^  wrr

SFT JW fH fa^TT £ I aft 
nror jr t%  | ^  % fa

W T fT  I t  < m r < r f  WT5& f  f 5 R %  
fa  ttt^ t T^rwt % ?nr nirr *tt ^ jtrt  
* f  ^  f  5ft W T STTT Wftf t ^ T  
t  t  fe  ^  aft ^  *mir «n?fV |

< * %  *r$ Trrcftf?Rr ^ t t  h ? t  w  
5Tfl% f i m  3TT  ̂ <TTfa' f ^ ^ TT»T »Pt 
3PT5TT v t  ?r^rft ^ t  fa s r s %  ?

. «T« <?«• : t f t  f t  faro
5 o -6 o « ja n q ^ ft t  ^ft fa  ? r r * $ w ft  

j f t r  %f%*r v f t  3fi ?w5ft ^  y r v t  
art |  v ^ W f * m ^ # | § r f « P T
n rq %  aft ? m ? r fw ^n  ^  f v  < ^ w t  ^  
W5Tr% % 3ft f T T l f t f W t  ^ T fim T fft  < t ^

i f t  |» T  f w n a  ^ t  JPTT 
fjr ^ r  ^  if % ^  % tqt * f ? t  | %fa 

p r  ^ > >  ^ tt <ft «r^f f t ^ t  i fPRr

j ^ t *nff *'t f  *r? ^  ^  t P ^
gruft ’K  fsrrt fW t  Jf # ^ t  srnfr f  

frraffr »n% f  f a  aft sftu jfl. ?*r 
sprint tj?RTt ^nft^ w?nt*r ?ft 
^T®Pt HTfanft ?flT TT 3 ^ t  Tf*ft I 

faw w  ^ ^ r T ^ f r ^ R T T  
m ftnft SRftlTT f>TT fa  fHVt ^  
«n% ir ^rpft 'Tfjft «flT 35TVt 
fl^t m t  tTT ^ T  I

•ft faijfw ftm : Hitiit ir ^  
’ TTR' «Ft V TT %  ?TT?ft V *q *ft  

| ^TVt 90 ?TW JIT ^ r  WireT vt
l^rt grft f t  |  i ^ r  »pt f^ m r ^

I  5ft *rm  pjt I  fa 30-35 
f T W  O T T  f l T 5 T  i r  %z s r i f a z

fftrTT I  | vm ^  5ft€ 5TTW ¥t ^  STTfT 
% 7?rnr »nrr5t 15ft wr *rnr

| fa  p r  ^ r  *nr% «ift wrwt 
«h t  ? 5 T a r t * »  ? n f a  I ’ R f t  f a ^ f t  

% WTtj M f|r5?5fT«T it ^?r: 
q f t  %  w f i n r i  T t  w m % ‘ ¥ T

t lfW R  f  ?

« T o  q w e .  J H W  « 5 t r  : i r t t U f T T T  

f> ft fa  «TT5ft ^ ft  WWftWlf %

Shri K . K. Warior: I understand
that the CSIR have been in the earlier 
days taking more patents but they 
have discontinued that in the later 
period. Is thete any cogent reason 
for that?

Mr. Chairman: They do not want
any patent now.

Dr. S. Hnsain Zaheer: As long as 
the Patent system exists we are also 
taking patents but we are much more 
strict now than we were about~four or 
five years ago. But we are very much 
stricter than we were about four or 
five years ago. W e first assess the
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talue ol the patents and then we go
in for patenting. Formerely we had no 
idea or no new thought about this. 
Thereafter a little improvement was 
made. We used to go in for our own 
Indian patents. This tendency we are* 
trying to discourage. .

Shri K. K. Warior: We are given to
# understand that even now the C.S.I.R. 

have got certain processes which they 
are not willing to get them patented 
although the process is entirely new 
and it is valuable novelty.

Dr. S. Husain Zaheer: Inspite of our 
strict control, the number of patents 
that we took over was very much con- 

f siderable. Last year we took about 
115.

Shri B. K. Das: You are in favour 
of the C.S.I.R’s continuing to act as 
patent Agents and this is what you 
have stated in your memorandum on 
page 4.

Dr. S. Husain Zaheer: Yes, Sir.

Mr. Chairman: Do you want your 
Patent Officer to act as an agent for 
foreign firms for the assessment of the 
value?

Dr. S. Husain Zaheer: My colleague 
will answer this question.

Shri B. B. Pai: In Russia, we have 
the Chamber of Commerce which acts 
as the patent agents for foreigners 
who want to take out patents in 
Russia. This is on an obligatory 
basis. Now, there is a suggestion that 
since the C.S.I.R. have got its own 
patent unit for helping the scientists 
to take out patents, we can extend 

t> this service to foreigners so that the 
iorelgn exchange which now goes 
from India as patent fees to patent 
attorneys who are of foreign nationa­
lity can be earned by us for our own 
country*.

Mr. Chairman: Do you want the 
foreign patents to route through you?

K  Shii R. B. Pai: We do not want
I P\at to be routed through us on •

qpmpulsory basis. But* y *  ttufc 
that on a voluntary basis. We can 
do that to start with.

Shri B. K. Das: Your idea
is that in that way you will be 
helpful to the foreigners and some 
foreign exchange earnings will be 
there in the whole to trade.

Dr. S. Husain Zaheer: The idea is 
no doubt to earn foreign exchange.

Shri Shyamnandan Mishra: I am not 
quite sure whether my questions have 
already been covered. However, one 
or two questions occur to me just now. 
Firstly, since the C.S.I.R. are concern­
ed with research and development 
primarily, would they be good enough 
to tell us what steps they have taken 
to see that when a particular drug 
industry is not in a position to under­
take the research on its own, the 
C.S.I.R. undertakes the research and 
development on the basis of a kind of 
united effort in a few units?

Dr. S. Husain Zaheer: We have
proposed this to the Indian Pharma­
ceutical Manufacturers Association to 
form a Research Association actually 
two days ago when I was in Bombay. 
Speaking with their representatives, 
they said that the nature of their 
operations undertaken was such that 
they were inhibitive from taking s 
cooperative research. But, still, they 
want to do this. On the other hand, 
there are now parties who are coming 
to some of our own laboratories and 
sponsoring research in our laboratories 
and paying for them; but, they are 
managed on an individual basis and 
not on a team basis. But, I understand 
that a group of pharmaceutical manu­
facturers in Bombay comprising of four 
or five parties is considering to take 
this up. *

Shri Shyamnandan Mishra: Here,
my point is this. Suppose the indi­
vidual units take a stand that they 
could not do this on a cooperative 
basis. Would .it not be possible for 
the C.S.I.R. to undertake the research
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on their behalf on the basis of making
a matching contribution which the
Government is always willing to
share?
. •

Dr. S. Husain Zaheer: An effort has 
been made to form a research asso­
ciation. We will give them 50 per 
cent of their expenses that they spend. 
But, they have not yet formed their 
association to undertake that job. 
However, they are coming to our 
existing laboratories and asking us to 
work for them on payment,

Shri Shyamnandan MWhra: Would 
it not be possible to make it a com- 
plusion that they should make some 
contribution?

Dr. S. Husain Zaheer: That was the 
recommendation of the Scientists and 
Industrialists. We are actively pur­
suing that with the Ministers of Fin­
ance and Commerce and Industry.

Shri Shymanandah Mishra: Let me
ask about the foreign* collaborations 
which are occurring just now. Whe­
ther the C.S.I.R. is convinced that if 
these foreign collaborations which are 
taking place just now are pexpnitted 
to take steps in the same way, then 
there would be many unnecessary pa­
tents also taken out in India. Are 
the foreign collaborations in any way 
responsible for many patents to be 
taken out in India which may not be 
considered necessary?

Dr. S. Husain Zaheer: Yes, Sir.
90% of the patents in India are of 
foreign patents. It reacts and that 
leads to foreign collaborations. I can 
tell you as an example Tetracycline. 
It is covered under patent. We have 
to go to a foreign party if we want to 
make this drug in our country either 
by buying that or by persuading them 
to come here to set up a unit for this 
purpose.

»
Shri Shyamnandan Mishra: What is 

particularly important is that in the 
name of import substitution, at the

moment, unnecessary things are being 
produced in India and many foreign 
collaborations are taking place. The 
term ‘import substitution* is so fasion- 
able that under this term, many things 
are being done in  this country. Whe­
ther the C.S.I.R. has a particular role 
to play in this regard and whether 
they consider it necessary or not when 
many patents are being taken out in 
India because of foreign collabora­
tions which are not necessary to-day. 
We are incurring a loss in terms of 
foreign exchange because of this.

Dr. S. Husain Zaheer: I am quite 
in agreement with . you. When foreign 
collaborations take place, they must 
be closely scrutinised by technical 
people, by economists and by compe­
tent people who are able to give their 
unbiased and objective view on the 
necessity of such foreign collabora­
tions.

Shri Bibudhendra Mishra: Has there 
been any case where the technical 
know-how has: been taken by some 
party— I do not exactly remember 
the name of the party— from one of 
the national laboratories which subse­
quently has been found to be not 
workable.

There have been cases where it has 
been workable, e.g., Vit C. Are there 
any case in the negative?

Dr. S. Husain Zaheer: The actual
passing over of the know-how after 
a process has been patented is not 
done by CSIR but is done by the 
National Research Development Cor­
poration which is not a part of CSIR.
It is a separate society. Just at the 
moment the Director-General of CSIR 
happens to be the Chairman of that  ̂
Corporation. My personal view i s '  
and I have also tried to persuade the 
NRDC as Chairman at a Board meet­
ing that before we pass on the know­
how and before we receive any lump 
sum royalty we must ourselves as­
certain that the process is commerci­
ally workable.

Mr. Chairman: That is being done 
now?



Dr. S. Husain Zaheer: it i$ being 
done now very strictly and I would 
say in recent years any case of the 
type that you are mentioning is not 
most likely to occur. Earlier there 
was one case of aluminising which 
was a very important one where one 
of our laboratories has claiified and 
they have done a very good work and 
they sold it. There was one other 
case of manganese where we received 
a fair amount of royalty. But on 
close examination we found that it 
still required to be done. Therefore 
we have withdrawn our objection fcr 
holding up their work till we com- 

j # plete the know how and in another 
f  six months we feel we will be able 

in a position to say, *We are now 
ready and go ahead*.

Mr. Chairman: How many of your 
processes have been patented and ac­
cepted by the industry in India?

Dr. S. Husain Zafieer: About 150— 
200.

Mr. Chairman: Industrially?

‘ Dr. S. Husain Zaheer: About 150^- 
‘ 200 patents h ive been licensed and 
about (JO are in production.

‘Mr. Chairman: Is there any liaison 
between the * industry and your De­

partment?

Dr. S. Husain Zaheer: We have 
taken very active steps in that direc­

tion. During the last few years there 
is a complete Directorate for liaison 
and co-ordination which establishes 
very close connection with the indus­

. try, in taking problems from them for 
research and in passing out our com­
pleted process to them and helping 
them and we have also established 
a design and engineering unit which 
helps the laboratories as well as the 
entrepreneurs who take our licenses 
to work out these processes so that 
these can be commercially exploited. 
We have formed also in collaboration 
With the Chemical Manufacturers As­
sociation a liaison bureau one ot which 
works in Bombay and the other one

is in Calcutta. We are in close touch 
with the Chemical Industry— taking 
out problems from them for research 
in the laboratories and passing out 
our know-how to them for exploita­
tion.

Mr. Chairman: All the three orga­
nisations, viz., The CSIR, Defence Re­
search Organisation and the National 
Research Development Corporation—  
are working in close collaboration 
with each other or is "there anything 
to be desired?

Dr. S. Husain Zaheer: There is so 
much to be desired for close collabo­
ration.

Mr. Chairman: What are the
methods you would suggest?

Dr. S. Husain Zaheer: We have
taken some steps to have this colla­
boration. For example, the CSIR has 
organised a special unit which we 
call the Defence Co-ordination where 
we try to coordinate not only with 
the Defence Research Organisation 
but with scientific and technological 
problems of defence which we have 
and we can offer solution to them in 
our laboratories. During the last 
years we have actually taken nearly 

' 175 problems and 84 of them have 
been solved and given over to them 
for .exploitation. Similarly with the 
industries. The NRDC is a very 
small organisation really but the Cor­
poration is established by having the 
present Director-General of CSIR as 
the Chairman and a number of Direc­
tors of the Laboratories of the CSIR 
are members of the Board of NRDC. 
Therefore we haye close collaboration 
with the industry. In the 8 corporate 
industries we have very close colla­
boration, v i z textiles, cement, tea, 
synthetic fibres, jute. There we have 
close collaboration and also we give 
representation to the Defence Science 
personnel in our executive councils 
and our Scientific Advisory Commit­
tees of the laboratories which formu­
late the research programme of the 
laboratories. So, in that way we are 
trying to get together, but I am afraid 
I am not satisfied with it. It should 
be much closer than this.

8oi
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Mr. Chairman: Am I right when I 
say that all the National Laboratories 
are working under the CSIR?

Dr. s. Husain Zaheer: That is the 
name given. Of course apart from 
National Laboratories there are other 
laboratories which are not called 
National Laboratories but which are 
also working under the CSTR. We 
have got 34 institutions and 8 cor­
porate institutions.

Mr. Chairman: Is there exchange of 
notes about the work done by each 
laboratory, for e.g., as between these 
laboratories and the NRDC and the 
Defence Research Organisation so that 
there is no overlapping?

Dr. S. Husain Zaheer: One of the
foremost functions of our own co­
ordination and liaison unit is to keep 
a record of the scientific work going 
on in the different laboratories and 
when there is parallel overlapping 
work or wotk of similar type it is the 
duty of this organisation to bring the 
scientists from these different units 
where similar type of work is being 
done. For e.g. solid state physics and 
ferrites— there are 2 or 3 laboratories 
working on them. We bring them to­
gether and under the inspiration of 
the co-ordination unit the problems 
are discussed in all broader aspects 
and framed out depending upon the 
availability of equipment and scien­
tists. They meet every year to dis­
cuss the progress made. But the 
NRDC itself does not do anv research 
work at all. Actually it is only a 
very small office— with an executive 
director, a Secretary and a few clerks 
and only they peddle' our processes 
and get the licence fee. Their work 
stops there. I think that is unsatis­
factory. As I said earlier, they ought 
not to peddle our processes unless 
they have got a machinery and they 
are themselves convinced that those 
processes are workable.

Mt. Chairman: You told the Com- 
wdttee that you are against jjatehts 
ter chemicals and articles of food. 
But you know thtt df 'tM^lftvWi-

tions in the Pimpri factory is Hyamy- 
cin and they have taken out a patent 
in America and they are getting 
Rs. 7J lakhs royalty. If patents are 
abolished, anybody would be then 
free to use the processes and inven­
tions that your scientists have made. 
Would it not be a disincentive to 
scientific inventions?

Dr. S. Husain Zaheer: I have made 
it clear that I would not advise aboli­
tion of patents in the United States. 
It is the state of our economic deve­
lopment which induce* me to recom­
mend that patents here should be 
abolished in these fields. I would be 
against taking a patent for Hyamycin 
in India but I would not be against 
taking a patent for it in the United 
States.

Mr. Chairman: If you are not will­
ing to give protection in your own 
country for your scientists how can 
you ask for protection in another 
country?

There will be double-dealing. You 
must have some standard.

Dr. S. Husain Zaheer: We want an­
other type of protection or induce­
ment or encouragement, that is, 
diverting our attention to find put 
processes of manufacturing cheaply 
and economically medicines which 
are to-day covered by patents. Our 
gains will be much more at the 
moment by not allowing patents-----

Mr. Chairman: Tf there is no patent 
law, anybody will be free fo utilise 
your inventions anywhere in the 
world. How do you protect it?

Dr. s. Husain Zaheer: I have not 
the power to recommend that patents 
should be abolished in the United 
States-----

Mr. Chairman: No, no; i f  we a b o l iB b  
the patent law here, anybody from 
U.S.A. or U.K. or Germany can ex­
ploit your invention and manufacture 
it in their country and also in this 
country, ’

Dr. S. Husain Zaheer: As long as 
they manufacture io this country, I
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would have no objection at all. I 
would certainly be free in selective 
cases to take a patent where the 
patent system exists even though I 
may not take a patent here. As I 
mentioned to you, the agreements 
which we have arrived at with some 
American firms to utilise and patent 
our discoveries and inventions will 
apply to the whole world but not to 
India.

Mr. Chairman: I want to know how 
you are going to protect your own 
scientists here. They will exploit 
their inventions in India.

Dr. S. Husain Zaheer: I have sug­
gested the authorship system. Even 
then, numerically, the number is so 
small that it is insignificant. Ninety 
per cent of the patents are foreign 
patents. The gains you will get in 
utilising these 90 per cent of patents 
will for outweigh the losses which 
you might suffer in not having patent 
protection.

Mr. Chairman: You yourself said 
that you have taken 1,200 patents.

Dr. S. Husain Zaheer: All of them 
are not in the field of drugs and 
pharmaceuticals.

Mr. Chairman: May be. Patents
give protection for a particular period 
to the inventor to exploit his inven- % 
tions. If you don’t have any patent, 
anybody can come and exploit them.

Dr. C. B. Singh: If the SCIR does 
not patent a thing, somebody else will 
get it patented. As long as the patent 
law is there, it is better to get them 
registered as patents.

Dr. S. Husain Zaheer We are com­
pelled to do so, as long as the patent 
law is there.

Mr. Chairman: You say “the system 
of utilisation of CSIR patents approxi­
mates to the Authorship system. It 
is felt that the CSIR system should 
be extended to Indian inventions in 
general.? WJkat is the system you are * 
following now?
807(B) LS—21. |

Shri R. H. Pai: The idea off the
Authorship Certificate is* that the ex­
clusive privilege will*" vest with a 
statutory body or with the Govern­
ment. Now the inventors take out 
patents here. But the patents are 
taken out in the name of the Council 
of Scientific and Industrial Research 
which is a public registered society 
anl also a statutory body. Now no 
one can blame the CSIR for exercis­
ing its monopoly privilege in a way 
that is not conducive to public wel­
fare. So the idea that we suggested 
is that if we have the Authorship 
Certificate system, the inventor will 
get an authorship certificate but the 
monopoly will not rest with him. 
There won’t be a private monopoly, 
but the State will take over the 
patent and exploit it and Just as the 
CSIR does, give the inventor a liberal 
amount, say, Rs. 40 out of every 
hundifld rupees—

Mr. Chairman: It does so at pre­
sent?

Shri R. B. Pai: Yes. We can have 
the same sort of thing for drugs and 
pharmaceuticals also. For instance, 
we can say ‘we won’t give you the 
ordinary type of parent, but we will 
give you an authorship certificate so 
that the exclusive privilege rests with 
the Government and the patent may 
be exploited by the Government. If 
it is a profitable work, we will give 
a proportionate share of the value of 
the social utility of th£ patent to the 
authors, or if he has assigned it to 
a manufacturer, to the manufacturer 
or whoever steps into thfc shoes of 
the author" In this way, the patent 
can be used in the best interests of 
the country. .There may be exclusive 
licences; there may be non-exclusive 
licences &s we are doing it. We may 
grant it to a public body or to a 
private manufacturer. The freedom 
will be there and the discretion in 
every case will be exercised by a 
statutory body. That is the idea.

Mr. Chain***; On page 17, you 
have said “ ...p a ten ts fhould be 
granted for other plant inventions

1
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such as a sexual reproduction (e.y., 
by techniques such as grafting, bud­
ding, cutting, layering, division and 
the like) of new varieties of purely 
commercial plants, ornamental trees, 
flowers, bushes, hedges, etc/’ Is it 
prevalent in any other country?

Shri R. B. Pal: Yes, Sir, the plant 
patent system prevails in the U.S.A. 
and now there has been an interna­
tional agreement between the U.K. 
and some other countries where new 
species of plants are granted a special 
protection. So this is an important 
field where oyr wdrkers in the field 
of agricultural science will have a 
scope to practise new ideas in the field 
of generating new species of plants 
or biological inventions.

Dr. S. Husain Zaheer: There is a 
rose-breeder in England whose annual 
income from royalties is over £10,000. 
He gets, I think, three shillings on 
every rose plant which he has bred. 
We will have no objection to orna­
mental trees, but the commercial side 
should be protected with patents.

Mr. Chairman: You say on page
24, ‘the practical difficulty of making 
a world-wide* search has already been 
referred to. Novelty should be judged 
only with reference to what was 
known in India on the date of the 
patent.'* Is that method prevalent in 
other countries also?

Shri R. B. Pai: In a very large 
number of countries. I think it is 
prevalent in U.K. and all Common­
wealth countries: There novelty is
judged in the light of what was pub­
lic knowledge, what was publicly 
known, in the country on the date on 
which the patefit application was filed. 
This is a very economic system as 
compared with the American system 
where they go in for a world-wide 
search with a huge army of examin­
ers. A  tremendous amount of expen­
diture is incurred by the Patent Office, 
but still they are far from being able 
to catch-up with the ^jcrifte page of 
t.echnolpgy Iii. the jpprld. ‘ In a^y 
case, if a person in India makes an

invention and somebody might have 
made it in a very remote part of the 
world and the information may not 
have reached this country at alL So 
why should this patent be invalidated? 
He has given some new knowledge to 
this country. Therefore, this should 
be patented.

Dr. C. B. Singh: There is a possi­
bility that he might have copied it 
and brought it over here.

Shri E. B, Pai: If the knowledge 
has reached this country, then be 
has done a service to this country by 
bringing this knowledge promptly and 
disclosing it to our country.

Dr. C. B. Singh: But the one who 
first got it patented will object to it; 
won’t he?

Shri R. B. Pai: That will be the 
case if we adbpt the world systdm. 
But the system which is now worked 
in England and in many other Com­
monwealth countries is that the know­
ledge is judged by what was known 
in the country on the date the patent 
application was field.

Mr. Chairman: That means steeling 
somebody elsefs property.

Dr. S. Husain Zaheer: They are 
stealing oniy if "It is known in ' the 
country.

Shri B. K. Das: Search should be 
of knowledge available in the country, 
not putside India, as has been provid­
ed here in the Bill.

Dr. S. Husain Zaheer: Outside 
knowledge also if it has reached 
India becomes Indian knowledge.

Mr. Chairman: On page SI, it is
stated penal clauses require revision 
to ensure that bonaflde inventors are 
not discouraged from filing patents. 
What is your suggestion for this?

Shri R. B. Pai:If the idea of Patent 
]a\v is to encourage, the ihventbr agd 
W give^him  prbtefction and a i*at on
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the back, he should not be threatened 
with imprisonment for not furnishing 
whatever information the Controller 
may qsk for. As worded, the Cont­
roller is free to ask for anything— 
there is no strict limit to what he may 
ask for— and if the inventor fails to 
provide that knowledge within a few 
weeks, it is stipulated that he could be 
sent to the prison. This may deter a 
large number of inventors from apply* 
ing for a patent at all. It may be 
much better to keep it a secret and try 
to exploit it as a secret process or just 
publish it and not to bother to take 
out a patent.

Mr. Chairman: What are the func­
tions of a Patents Officer in the 
C.S.I.K.

Shri R. B. Pai: To help our inven­
tors to take out patents.

Dr. S. Husain Zaheer: Something 
similar to Public Patents Attorney, a 
kind of internal patents officer who 
drafts our patent applications, who 
checks up whether the application is 
right or not.

Mr. Chairman: Recognised as
Patents Agent also?

Dr. S. Husain Zafieer: For other 
parties also.

Mr. Chairman: We have introduc­
ed a clause in the provisions regard­
ing Patent Agents that whoever wants 
to be a pateitt agent should have some 
Degree in Science or Engineering. 
Does it in any way affect you?

Shri R. B. Pal: I am not in favour 
that provision so fas as Degree is 
concerned. Let us take the most ad­
vanced country—U.S.A. for instance. 
What is required i$ that the man who 
wants to practice as a patent agent 
should have the necessary legal afld 
scientific background. This is inter­
preted in U.S.A. to mean that ' if" a 
'xx&p has Jiis name ept$re£ ^ ^  the

sumed to have the necessary academic 
scientific background. Apart .from  
that let us take the case of the UJC 
There are provisions which say ‘if 
a man has worked in a patent agents* 
firm and is over 25 years, he is an 
experienced man iji the line and they 
do not bother about this Degree at 
all. This is for the first time that such 
a provision is being brought in this 
country and there are very competent 
and experienced patent agents who 
have been in the line for over 25 years 
nearly, they have got the necessary 
technical and scientific background by 
working in colaboration with inven­
tors. We should not be very rigid 
about this.

Shri K. K. Warior: Have you come 
across a similar provision in any bther 
country?

Shri R. B. Pai: I am not aware.
I think there is no country in the 
world where a Degree in Physical 
Scionce or Engineering is regarded 
as an essential qualification. I have 
tried to look into this matter. There 
are two things—one is for the new 
entrants. For that Australia is one 
of the countries where they insist on 
a technical degree. But taking the 
case of people who have already been 
in the line, there is no country in the 
world which would debar a man from 
registration just because he does not 
have a degree. If we admit a raw 
graduate to become a patent agent, the 
ide"f of excluding; a man who has 
been in the line for 25 years, who 
has done brilliant work, whose work 
is appreciated, is not reasonable.

Dr. S. Husain Zaheer: Some safe, 
guard to protect such people who have 
attained efficiency through actual 
practice over a certain period of 
yeprs, we suggest, would be desirable.

Shri B. K. Das: For new entrants?

Dr. S. Husain Zaheer: Perhaps,
you can. ,

u' Chafrum n: D o you  thtok* th ete  
% siiflldent aW A g e t a e i f t ' i r t i -r, **y ' .i? h ; • . ■ :• *
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search in India in the • laboratories 
under, your control. You know all 
process research is a result of basic 
research.

Dr. S. Husain Zeheer: We are not 
equipped properly for some sophisti­
cated type of research like space re­
search, or some very expensive type 
of nuclear and atomic research, but 
for other types, I think our Indian la­
boratories are reasonably well-equip­
ped. Some of the University labora­
tories also, but not all. My personal 
view is much more basic research is 
required to be done, particularly in 
the Universities, especially in flelds 
like Mathematics and things of that 
type. CSIR is spacially convening a 
conference in October where we are 
inviting brilliant mathematicians from 
all over the world who have spread 
out and gone away to come and dis­
cuss with us and recommend to us 
what method should be adopted to en­
courage the study of Mathematics and 
methematicai research in the country, 
because we feel this is the basis of 
all physical research. For actually 
all typep of science, Mathematics is 
the basis.

Mr. Chairman: Is there close liaison 
between the University CSIR and the 
University Grants Commission?

Dr. S. Husain Zaheer: There is
no formal liaison with the University 
Grants Commission. Our Reviewing 
Committee had recommended forma­
tion of a Liaison Committee between 
the University CSIR and the Univer­
sity Grants Commission, but the Uni- 

•vedsity Grants Commission was not 
particularly favourable to that idea. 
Because of the reluctance from the 
U.G.C., we have dropped the idea of 
forming a formal committee. W e have 
got a kind of Expert Committee on 
which representatives of CSIR and 
some University Science Professors sit 
together and advice us how collabo­
ration could be developed. But there 
are any fields— for example about 70 
per cent of scientific research in the 

- Universities is financed py the CSIR—  
these scl^efnes research are approv­

ed by Research Committees of the 
CSIR where predominantly professors 
from the Universities are members. 
It is they who sanction research sche­
mes in the Universities. Then we give 
a very large number of research fel­
lowships which are mostly in the uni­
versities— nearly 80 per cent are in 
the universities. These are meant to 
induce people to take up science as a 
career and *for training in resarch, 
because we feel that unleq? brilliant 
students take science as a career and 
get training in research, our talent 
will be dried Up. Also a number of 
CSIR laboratories are recongnised 

•bases for Ph.D. work and also a num­
ber of CSIR laboratories actually do 
regular teaching work in special bran­
ches of technology for neighbouring 
universities.

Mr. Chairman: What is the prog­
ress that the CSIR has made in its 
laboratories regarding import substi­
tutes and export promotion.

Dr. s . Husain Zaheer: We have
tried to reorient all our programmes. 
W e must say that to some extent we 
have attained success. But we are still 
moving forward. After all, I do not 
want to be in the defensive, but I feel 
that science is rather new in India and 
at least the interest in the investment 
in science is even now not quite ade­
quate. It is something about which 
we may not feel complacent but we 
cannot also feel apologetic. I think we 
have, on a rough calculation which 
was made about two years ago, saved 
the country about 22 crores of foreign 
exchange, which, of course, Is not 
very much, considering that our an­
nua1 budget now is Rs. 17 crores. But 
jstill it is only indicative of the man­
ner in which we are moving forward 
and we feel that if we make this cal­
culation four years hence this figure 
would be more than doubled.

Mr. Chairman: How are these
prob^ms taken? Are they referred to 
by the Ministry or the laboratory 
takes them on its own?

: Dr. S. Basain Zaheer: Each ;labo- 
ratory ta^es up own pDQblemj. Of ■,
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course, as I mentioned to you earlier, 
we have established a coordination—  
a liaison— unit, which establishes con­
tacts with the technical Ministries of 
the Government of India. They are 
regularly in touch with their corres­
ponding industry both in the public 
and private sectors and the adminis­
tration. Then in our scientific advisory 
committee and executive councils of 
the lat>oratories as well as in our 
Board of Scientific and Industrial Re­
search, we have representatives of 
private sector industry, public sector 
industry and Government economic 
and technical Ministries. So, in this 
way we try to pick,out the problems 
which are of interest to industries and 
then based on the results of our 
research the industry, both in the 
public and private sectors, have their 
utilization. Also, the industry asks us 
to do any particular type of research 
in which they are interested.

Mr. Chairman: Coming to the Pa­
tent Bill, we have for other patents 14 
years, for food, chemicals we have 10 
years. One argument advanced be­
fore us is that even the 10 years pe­
riod is too .small and unless we give 
4 to 5 years for technical know-how 
to be translated into industrial pro­
duction, afterwards it will only be 
two to three years Aft. If we reduce 
the period, no benefit will come to 
India; we will not be able to get any 
knowhow from the advanced count­
ries. What is your view?

Dr. S. Husain Zaheer: As I have
suggested earlier, Sir, the period could 
be reduced from 10 years to 7 years. 
I do feel that if there is any patent of 
the kind of 7 years period, it will en­
sure a reasonable return. I am not 
particularly enamoured of foreign 
firmj3 investing in pur pharmaceutical 
industry. And they will be phar­
maceutical or *ood or chemical indus­
tries generally, except one or two 
cases where we have not adequate 
technique. If the patents are removed 
I can assure you that we will be in a 
position to develop the knowhow, ma­
nufacture, etc. with our own resources.

Only the profit will be lets; it wmf 
not be 30 or 50 per cent. Our expen­
diture on development will not be 70 
to 75 per cent, but prices will definte- 
ly come down at least for life-saving 
drugs. We will be able to meet the 
situation particularly if patent# are 
also removed from the intermediates, 
because intermediates are important 
and we can manufacture intermediates 
also connected or required for fhe 
manufacture of these drugs or chemi­
cals, on which you are proposing to 
apply this Act.

Mr. Chairman: Do you want 7 
years from the date of specification, of 
the date of sealing?

Dr. S. Husain Zaheer: Date of ap*
plication; the date of filing the com­
plete application.

Mr. Chairman: There are three
•dates— date of application, date of spe­
cification and date of (sealing.

Dr. S. Husain Zaheer: Date on
which complete specifications are filed. 
That would be considered as the date 
of patent. 7 years from that time.

Shri B. P. Sinha: I wanted to know 
from the learned witness if he has 
given his thought to this problem. He 
is an eminent scientist of our country.
I would like to ask him about purely 
scientific aspect and connected with 
pure research. You $ee we have now 
established very many research insti­
tutes all over India and you are co- . 
ordinating in the CSIR. You have 
got a buget of Rs. 17 crores. I under­
sand there are two types of research: 
one is basic research and the 
other is applied research. Now, 
we would like that the pro­
cess of research should be quite 
substantial, although it is difficult to 
force the pace of research, as I under­
stand it. But we would like some 
tangible results. But there is another 
aspect and that is we would like to 
know how much commercial use we 
can put to our research that is being 
done. Now, you have taken about 
200 patents out of that. 200 are being
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commercially used. Is it possible 
that at least in time to come a part 
of our research expenditure could be 
met from the income, from the re­
search work on patent? You can say 
that I do not believe in that; research 
should be financed by the State. Now, 
in the debate that is going on we 
say that public sector factories must 
pave their way; they must be com­
mercially profitable. I am not talking 
of the basic research; I am talking of 
applied research. The community is 
paying for that applied research work. 
The community is entitled to ask from 
this organization how much you are 
giving to the community by way of. 
concrete results. Now, could you give 
us some idea how applied research 
could become self-sufficient, or at least 
a good portion of it is self-sufficient 
while that i* being exploited by the 
country.

Dr. S. Husain Zaheer: 1  think it 
can do. I can give you one example 
of a laboratory where I worked for 
16 years which is now earning nearly 
30 per cent of its revenue expendi­
ture through receipts but not from 
royalty and others also. That is also 
a small part. But it gets its receipts 
from fees for doing certain work and 
from selling some specialised products 
which it makes. I am strongly of the 
opinion that the applied research can 
to a very large extent be made self­
supporting and should be made self­
supporting.

Shri R. P. Sinha: Do you think we 
should limit our research more parti­
cularly to basic research to the public 
sector, that is Government laborato­
ries financed by the State, or do you 
want extension of research in the pri­
vate sector as well?

Dr. 8. Husain Zaheer: I would not 
lay hard and fast rule. During the last 
7 or 8 years, CSIR has been actively 
assisting in the development of sci­
entific research by private industries 
>y the formation of cooperative re- 
earch associations. We have 8 such 
ictiare associations in the country to­
day where the expenses are shared. 50

per cent is shared by the members of 
the association, that is, by private in- 
di*$try, and 50 per cent is shared by 
CSIR While I am in favour of en­
couraging this, as has been pointed 
out in our third reviewing committee 
report which we have drafted, our 
technological development or the in­
terest or support to research has not 
been so much developed to an extent 
that we can rely on private* enterprise, 
to support it to the extent that it is 
required* for the economic and indus­
trial development of the country.

An hon. Member: Is it project ori­
entated?

Dr. S. Husain Zaheer: A ll pro­
grammes of CSIR laboratories as well 
as cooperative research laboratories 
are project orientated.

Shri &. P. Sinha: In other count­
ries there are some research organisa­
tions which finance such research pro­
jects or research as a whole without 
any motive of compensating for all the 
expenditure on research. But I under­
stand that some of the investment on 
research is on the basis that they will 
become commercially exploitable. The 
inventions will become commercial iy 
exploitable and therefore they will 
recover back the investment on re­
search. Now, thi^w e are told, is pos­
sible only under a patent system. Now 
if we do not have that—I am talking 
completely of Indip— how can the In­
dian research develop? Parliament is 
responsible for financing all those 
things. Take private industry. How 
can we expect that development to 
take place unless they are in a posi­
tion to recover back expenditure on 
research by investing something which , 
they can commercially exploit and 
recover back? -

Dr. 8. Husain Zaheer: I do not think 
that it is necessary to patent the pro­
cess before you can commercially ex­
ploit it. It is possible to commercially 
exploit a process and earn profits, 
without the necessity o f patenting it.

Shri R. P. Sinha: The learned wit­
ness feels that research should he
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-extended and it should be pelf-sup­
porting. How to do it? I do not think 
the learned witness is competent 
enough to answer that question. One 
more question. When we abrogate pa­
tents here, should we not take advan­
tage of patents somewhere else? I 
wonder if it is possible. There is this 
question of reciprocity. An American 
firm is willing to pay 7J per cent for 
heymicin of Pimpri; the USA Govern­
ment is not according sanction to it. 
USA Government is not prepared to 
grant that because they are looking 
to what we are going to do here. I 
wonder if the witness is aware that 
there is always a question of recipro­
city. If we abolish patents here, we 
cah’t take advantage of what is there 
somewhere else.

Dr. S. Husain Zaheer: I am not
aware that such reciprocity is obliga­
tory. However I am prepared to forgo 
the advantage in the present stage of 
our development because the gains we 
are likely to get will fall out in 
place of the losses which* we might 
suffer.

Dr. C. B. Singh: If the research
work in each and everyone of your 
national laboratories is problem or 
project orientated, will it be helpful?

Dr. S. Hnsain Zaheer: I agree with 
ybu. They are now project orientated

in almost all our laboratories. Alloca­
tion of funds, time-limit, time-target 
of equipments required, all are project 
orientated. I would submit to you some 
of the reports of the laboratories.

Mr. Chairman: You said that the 
tribunal will avoid delays? What do 
you. suggest as the composition of 
the tribunal? .Suppose the- -Committee 
recommends such a tribunal. What 
would you suggest to be its composi­
tion? .

Dr. 8. Husain Zaheer: I would like 
to leave it to the Ministry because the 
cases might vary from one to the 
other and therefore the type of scru­
tiny might also differ between one and 
the other. I would not like to have 
a permanent tribunal.

Mr. Chairman: You do not want a 
permanent tribunal. Would you like to 
have an ad hoc tribunal?

Dr. S. Hnsain Zaheer: Yes ad hoc
tribunal for specific groups of cases.

Mr. Chairman: Thank you very
much.

Dr. S. Zaheer: Thank you.

(The witnesses then withdrew)

(The Committee then *dja*med)
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(The witnesses were called in and 

they took their seats).

Mr. Chairman: Gentlemen, these
witness are Government witnesses. 
They cannot give any opinion on the 
Bill. They have been summoned here 
only for factual information. So, I 
would request you not to place them 
in an embarrassing position. You can 
ask only factual information from 
them.

Shri K. K. Warior: Whichever ques­
tion is not in order, you will please 
let us know.

Mr. Chairman: Gentlemen, what­
ever evidence you give here w ill be

public and it will be given to our 
Members and laid on the table of the 
House. Even if you want any parti­
cular answer to be confidential, that 
will be printed, published and given 
to the Members of Parliament. Now, 
you can give your opinion if you have 
any on the Bill. Afterwards, our 
Members will put to you some ques­
tions

Dr. B. Shah: I have no opinion to 
offer on the Bill. I have a1 ready sum- 
mitted to the Committee the answers 
to questions sent to me.

Shri Sham Lai Saraf: I have seen 
a report complied by Dr. Shah which 
is very much appreciated. Keeping in 
view the idea behind this Patents' 
BiU that is on the anvil at the moment, 
I wouTd ask him two or three ques­
tions.

He is known to the Industry and is 
known everywhere*. May I know, 
keeping in view the know-how in 
which we have a great paucity in 
the country to-day and which we 
mostly import, how the Technical



Directorate of the Ministry of Com­
merce and Industry, at the moment, is 
able to help the country in knowing 
more and more about the technical 
know-how in the pharmaceutical in­
dustry?

Dr. B. Shah: The technical know­
how is very much different from labo­
ratory processes and or specifications 
in patents and so on. The technical 
know-how is developed with the 
technical experience and competence 
of workers in the country, it very 
much depends on them, to translate 
these laboratory processes into com­
mercial production. W e have to gain 
more experience in this field. In fact 
we have been fortunate to have con­
tacts with the many advanced count­
ries of the world since a long time and 
we are progressing towards that direc-. 
tion. By gaining more experience in 
traslation of processes to commercial 
exploitation, in the form of pilot plant 
operations, semi-commercial opera­
tions and also in the erection and 
construction of large-scale units this 
technical competence and experience 
will improve.

There is a considerable need for 
more experience in this field. With 
the development of the industry, this 
is slowly coming up and the people 
are also getting considerable ex­
perience by working with the firms 
abroad and with the technical colla­
boration with these firms and also 
during the process of construction of 
factories.

Shri Sham Lai Saraf: The Direc­
torate of Scientific and Industrial Re­
search has a net work of laboratories 
In the country. May I know if his 
Directorate is in a position to co­
ordinate the different efforts and the 
different processes evolved in the 
Drug Research Laboratory in order to 
make the know-how or the process 
available to the entrepreneurs or any 
people who would like to go into the 
business? And when these inventive 
processes are passed on to the persons 
concerned whether in the factory or 
in the field, do you see whether the

pilot project has actually been put up 
in some of the laboratories in order 
that the finished end-product be 
taken up for commercial production?

Dr. B. Shah: This is developing in 
our laboratories. In fact as I have 
already mentioned this is the main 
lacuna now in our research in the 
country. Industries also have research 
laboratories where similar work is 
being undertaken. For example, you 
might have heard of the Vit. C. project 
which was recently worked by the 
N.C.L. A ll the process details were 
worked out by that laboratory. But 
it has taken 2-3 years for H.A.L. to 
translate it into commercial produc­
tion. Hindustan Anti-Biotics is now in 
a position to design and build a large 
plant. But this gap in our research 
effort has to be bridged. Now, the 
National Laboratories themselves are 
trying to put up their own pi’ot plants 
to make their processes more commer­
cially feasible and acceptable to the 
industry.

As far as licensing is concerned, we 
see that whether there is a local 
know-how available of equal com­
petence, it is given preference to any 
foreign know-how, for putting up 
units in the country.

Shri Sham Lai Saraf: Keeping in 
view the stage that we have reached 
and also keeping in view the fastness 
at which the modem scientific world 
is going, do you consider that the im­
port of know-how is necessary and 
might continue for some time more to 
come? If that be so, may i  know for 
what period these patents should be 
permitted? What should be the 
duration of patents?

Dr. B. Shah: If we'have to go for­
ward and catch up with the rest of the 
world, we certainly need to import 
technical know-how and construction 
and design facilities for . large-scale 
plants and so forth. Moreover, even 
in the rest of the world these are pro­
gressing so fast that it is very difficult 
to cope up with them if we start work­

8^
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ing on them and trying to investigate 
what has already been discovered We 
would rather use those energies to 
develop processes and know-how that 
have not already been developed in 
the other parts of the world. It is 
very difficult to say how long it will 
take. It all depends upon the efforts 
and also on our scientists and assis­
tance we get from abroad for catching 
up with the rest of the world.

Shri Sham Lai Saraf: About the
period of patent he has not said any­
thing. He is in favour of importing 
the know-how. Naturally it will 
come under the Patent Law. What 
period wou:d you recommend for the 
duration of the patent? To-day it is 
16 years. In this Bill 10 years is 
suggested. From your vast experience 
what would you think should be the 
reasonable period for a process patent 
or a product patent?

Dr. B. Shah: That would really
depend upon the willingness on the 
part of the collaborators to give us 
the know-how. When the protection 
is for a shorter period, I mean, if 
they are willing to be satisfied with .a 
shorter period and are prepared to 
give us the latest know-how, then 
the period is not a very important 
factor. If they think that the period 
is too small for them to realise the 
costs they have incurred on the deve­
lopment of the know-how, then a 
longer period may be given.

Shri Sham Lai Saraf: We are
framing a law. Under the law you 
cannot have different periods for diffe­
rent people. You will have to treat 
them all on P®r» What shall be the 
reasonable time limit for duration of a 
patent— 10 years or 16 years?

Dr. B. Shah: As we develop our
own know-how and there is a free 
flow and exchange of know-how bet­
ween our country and other countries
_that is what we call, two-way
traffic—I think most of these things 
will become unimportant. It is ^  
where we continue to P«y m ®"'? ,or

the know-how and do not get anything 
in return, and the know-how we can 
offer has yet to develop, the period 
and other things really assume great 
proportions. But it is mainly the 
willingness with which we can get the 
know-how from manufacturers abroad 
that will decide the actual period that 
we should fix for protecting the flow 
of know-how into this country.

Mr. Chairman: That depends upon 
what amount you are prepared to pay 
them.

Dr. B. Shah: In other words, it is 
so.

Dr. C. B. Singh: Dr. Shah with his 
experience as Industrial Adviser to 
the Government of India and with our 
desire for improvement of our indus­
try in all spheres will you please ans­
wer one straight question? It has 
been suggested that complete abroga­
tion of the Patent law will help in this 
direction? People have come forward 
and said T ou  abrogate the patent law. 
You will see industry will advance by 
leaps and bounds.' ' What ig your 
opinion on that?

Dr. B. Shah: As I just now men­
tioned, it is the technical base that we 
develop in the country and the way 
we use the scientific research made 
abroad for our industrial progress—  
that is the most important thing. As 
long as we do not have this technical 
base, competent and experienced men 
to translate into commercial produc­
tion chemical processes and research 
work done elsewhere, we will continue 
to need certain amount of assistance, 
at least till we are able to reach the 
same level of competence as *hat of 
the other advanced countries.

Dr. C. B. Singh: In short, you do not 
agree with that view?

Dr. B. Shah: I don’t think so.

Dr. C. B. Singh: Quite right. Now 
how can you remove this lack of ex­
perience for translating laboratory 
processes to what you call actual pro­
ducts? Thig is our weakness. JThe 
laboratory processes we know but to 
bring out, a8 a commercial



8 1 4

proposition, the products and put 
them in the market, lack of 
experience comes there. How 
can we remove this lacuna? You are 
an Industrial Adviser; you should be 
able to tell us.

Dr. B. Shah: We are now depend­
ing a good deal for this sort of trans­
lation on people who have gained a 
certain amount of experience of large- 
scale production, construction of fac­
tories and designing of plants and 
factories abroad. In fact there have 
not been many many facilities in the 
country to acquire it. W e would cer­
tainly need a large number of people 
of this type who actually will be the 
future builders of our industry and we 
would certainly need assistance for 
training in this field by people who 
have had this experience or by giving 
them facilities to gain this experience 
abroad.

Dr, C. B. Singh: Modern countries 
like Germany or Japan— I am told—  
are very highly advanced and you 
agree that by the end of the last World 
War, they were completely razed to 
the ground. Could you tell us how 
these countries have made such phe­
nomenal advance in the industrial 
field?

Dr. B. Shah: This is very easy, be­
cause the people who rea ly build the 
industries were there. Although the 
factories were destroyed, the men who 
had this technical competence to de­
sign and bui’d plants were there. It 
is not merely the processes and fac­
tories that decide ultimately our com­
petence in industrial development. The 
young men who are now working in 
the modern units and who are bring­
ing modem technology into this coun­
try and who are playing a very vital 
part in building up of factories— they 
are the builders of our future. It is 
not merely dependent on the labo­
ratory workers, the people who are 
doing experimental research work in 
the laboratories, but on those people 
who are doing work in the factories 
in India and abroad and have brought 
with them all the experience of 
modern technology with them. Even

if the factories are razed to the gro­
und, they will be able to duplicate the 
equipment and buLd the factories 
again and with their experience re­
generate the whole economy.

Dr. C. B. Singh: Do you think 
that foreign capital and foreign equip­
ment and plant both in Germany and 
Japan played an important part in 
this direction?

Dr. B. Shah: Some resources in 
men and material might have helped; 
but the main builders are the compe­
tent technicians and scientists which 
they already possessed which we don’t 
possess to the same extent.

Dr. C. B. Singh: You said that
for quite some time we will nejd  
foreign know-how and foreign ex­
perience. What can we do to attract 
this foreign know-now to this country?

Dr. B. Shah: There are many ways 
of attracting this know-how. Govern­
ment already has a policy in this 
matter. W e have allowed consider­
able foreign participation. W e have 
paid technical fees for bringing in 
processes, design and other work 
and also protected them so far 
against . . .

Dr. C. B. Singh: Supposing we
make the patent law very weak, will 
that attract foreign know-how?

Dr. B. Shah: I think that is for 
you to judge.

Dr. C. B. Singh: Noy no. You are
an industrial adviser and this is a 
very important and simple question. 
We want a clear opinion from you on 
this point.

Dr. B. Shah: In this connection, I 
would refer you to the report of the 
ECAFE when certain studies were 
made for the ECAFE region countries 
South East Asian countries— and some 
of the difficulties were discussed by the 
ECAFE conference about their trying
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to get know-how for ther develop­
ment. Some of them are even pre­
pared to pay quite a handsome amount 
of money for technology and so on. 
But it was felt by the committee that 
since they did not have proper patent 
protection, they would not be able to 
attract really good know-how and one 
of the recommendations was that they 
must first protect the know-how 
before they can attract foreign 
know-how.

Shri Prabhu Dayal Himatstagka:
You said that we will require techni­
cal know-how to catch up with the 
rest of the world. That is to say, you 
think that getting the know-how will 

, be more convenient for us than to 
start finding from scratch?

Dr. B. Shah: Yes. If we try to
cover the ground that has already 
been covered in other countries, we 
will always remain behind because 
they are progressing now in geometri­
cal progression in the field of science. 
If we go on trying to cover what has 
already been covered in science, all 
our scientists will be employed in that 
kind of work, but if we get the tech­
nology that has already been develop­
ed from other countries7 our present 
resources can be used for further pro­
gress and for maintaining our level 
of industrial growth as in other ad­
vanced countries.

Shri Prabhu Dayal Himatsingka:
Supposing the patent of a product ex­
pires. Ordinarily, is it easy or diffi­
cult to manufacture that product with­
out getting the know-how from the 
party?

Dr. B. Shah: There are two ways;
, either you have to work out your 
‘ own know-how or you have to get 
it from the party. As I said already, 
for working out the know-how, you 
need a considerable amount of tech­
nical competence and experience and 
till that is developed, it will be 
much easier to get it from the parties 
straightway rather than waste several 
years trying to, ,work out wh*t the 
party has already got. i

Shri Prabhu Dayal Himatstagka:
Therefore, the expiry of t£e period of 
a patent, in itself, will not be of 
much use unless we have got compe­
tent persons who can do the follow- 
up work? v

Dr. B. Shah: Yes, Sir.

Shri K. K. Warior: May I know
whether Technical Development has 
got an advisory body?

Dr. B. Shah: We have got a deve­
lopment council.

Shri K. K. Warior: Who are the
members of the development council?

Dr. B. Shah: There are about 30 
members and the Chairman is Mr. 
A. V. Modi. In that council, there 
are representatives of owners of indus­
trial undertakings, technical men in 
the undertakings, representatives of 
consumers, representatives of trade 
(chemists and druggists) and labour 
representatives.

Shri K. K. Warior: What is the
any discussion on this Patent Bill
in your council?

Dr. B. Shah: Yes, Sir.

Shri K. K. Warior: What is the
general consensus? •

Dr. B. Shah: The council has 
always recommended that the patent 
is very necessary for the development 
of industry.

Shri K. K. Warior: You want a
stricter or a weaker law?

Dr. B. Shah: They have not gone 
into tbe details, but generally they 
have supported it.

Shri K. K. Warior: What was the 
consensus about the existing Act and 
the present Bill? Was any difference 
felt or. . . •

Dr. B. $hah: XJnfortunately during  ̂
ttys perio# after • JH11 had .
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come in, It has taken a lot of time for 
the council to be reconstituted. Only 
recently it was reconstituted and they 
didn’t have much time to discuss these 
aspects.

Shri K. K. Warior: Generally, are 
they for or against this patent law?

Dr. B. Shah: Generally, they are 
for this patent law. -

Shri K. 1L Warior: Any represen­
tatives of the Government undertak­
ings in this council?

Dr. B. Shah: Yes.
Shri K. K. Warior: What is their 

opinion?
Dr. B. Shah: I think you inter, 

viewed some of the representatives of 
the Government undertakings recent-
iy-

Shri K. K. Warior: What is their
opinion according to your knowledge 
in your association with the council?

Dr. B. Shah: Well, Sir, some of the
industrial undertakings have done very 
well and they have taken out patents 
for some of their drugs discovered in 
their research laboratories. I feel 
they would naturally be for patents. 
They have taken world patents for 
some of their drugs which earn very 
good foreign exchange for the coun­
try.

Dr. C. B. Singh: What is the total 
number of such patents?

Dr. B. Shah: These are about two or
three drugs for which they have taken 
out world patents. The recent one 
Antiamabin, is going to be most fruit* 
ful because the terms offered are very 
good.

Shri K. K. Warior: I understand
from some source that our Govern­
ment pharmaceutical industry is not 
fully represented and their views are 
not taken into consideration in the 
development council. Is that a fair 
criticism? <

, , SJiah: Dfo, Sir, thâ Mâ aging 
Diriqtor* b$tjk publfc ^wtor phar­
maceutical industries are uieft.

Shri K. K. Warier: But the views 
of those who are not falling in line 
with the general thinking in the coun­
cil are not taken into consideration?

Dr. B. Shah: That is not correct. We 
always send the minutes for circulation 
and the dissenting view* will also be 
recorded. '

Shri K. K. Warior: You said that the 
general feeling in the EC ATE was that 
unless pr6tection is given for the 
know-how, know-how will not come 
into thia country.

Dr. B. Shah: Yes.

Shri K. K. Warior: Now, how can a 
patent law give any protection to
know-how?

Dr. B. Shah: Probably the feeling
was that once a know-how is known 
anybody can use the patent and the 
know-how can pass on from one party 
to another, who has not paid for the 
patent

Shri K. K. Warior. Is not the know­
how quite different from what is 
patented?

Dr. B. Shah': Yes, Sir. They are two 
entirely different things.

Shri K. K. Warior; How is it that a 
patent law can protect the know-how? 
Know-how whenever it comes is 
known and it can be given. Only the 
process or the product can be protect­
ed.

Dr. B. Shah: But the other man
can’t undertake production without in­
fringing the patent although he may 
have the know-how.

8hri K. K. Warior: Now we are
providing patent right only for the 
process. Suppose there is a new pro- 
ceps through some new know-how. Is 
that %o be excluded?

Dr._ B. Shah: If we are only going 
to have_ jfrocess patent. Cprtaiftly 

' o j^ r  prWesies can b€j, wortced.1 Th^e
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Shri K. K. Warior: Then where is 

the question of protection to know­
how. Proection to know-how with 
regard to a particular process, that is 
all the protection. According to the 
Development Council and your know­
ledge, how much of our development 
has been blocked by this existing 
patent law. Has it blacked also the 
development of technical know-how 
in our country?

Dr. B. Shah: Sir, as I have already 
mentioned, development of the indus­
try has been mainly handicapped for 
want of this technical competence to 
translate processes and even our own 
laboratory processes to commercial 
production. This is playing the main 
part in our not having been able to 
catch up with the rest of the world. 
Other aspects are very minor.

Shri K , 1L Warior: Now we are told 
that at least in the drug and pharma­
ceutical industry, we have almost 
99.9 per cent know-how and we can 
manage without any form of foreign 
collaboration.

Dr* B. Shah: It depends on the pro­
duct, Where the processes Are fairly 
simple that we can develop with our 
existing competence, we have put up 
plants without foreign collaboration, 
but where the processes are more 
complicated, where several steps in 
the reaction are involved and where 
even a small fall in yield in each 
stage would mean a considerable 
increase in cost, we have had to take 
know-how from abroad.

Shri K . K. W tfiar: When a process 
or a product is available by paying 
a lump sum which can be realised 
from the consuming piiblic, is that not 
creating a sense of complacency even 
amongst our own industrialists and 
investors not to go in for all these 
expenses on research and for our own 
inventions and development of know­
how. Now sugar is available from 
foreign markets at a cheaper rate. If 
we take it, there is nô  necessity for 
developing our own su^ar industry 
And loading , tye consujne^ with all 
W e" prices. *The L ill is, essentially

intended for our own research deve­
lopment and development of our own 
technical know-how and our own 
industry.

Dr. B. Shah: There is some protec­
tion of the industry. If we produce 
something, we naturally prevent it 
from being imported and a competi­
tion being set up within the country. 
Somebody may be prepared to dump 
sugar in our country and kill our 
industry. That is the sort of protec­
tion which pharmaceutical and chemi­
cal industries are getting today. 
When anybody develops his own pro­
cess and puts up a factory, we see 
that it is not being prised out by 
somebody bringing in imports and 
ruining the industry. That is what 
has been the object of the present 
import regulations and the Industries 
Development and Regulation Act.

Shri IL K. Warior: We have provid­
ed in the Bill that Goyernment can 
in spite of all the patent rights import 
whenever there is an emergency or 
whenever there is a critical situation 
in the country like epidemic, drugs 
for the consumption of the country. 
Do you think that this patent right 
must be given to those industries 
which are only importing either in 
the form of the last stage or an inter­
mediate stage just to cover the pro­
visions of the law and then having 
it packed here arid given to the con­
sumer. Can we not block it? Why 
should we give that protection?

Dr. B. Shah: Whenever we set up 
a production unit here, we see that 
it is not just from the penultimate 
stage, but there is a regular develop­
ment from basic raw materials which 
should ultimately become available in 
the country. That is the object of the 
Industries Development and Regula­
tion Act. Most of the industries set 
up have T>een based on basic raw 
materials that we are either produc­
ing in the country and are ultimately 
going to produce.

Shri K. K. Warior:’ iA %  at th^ case 
in th$.̂ ^rmaceutica^ ihdustr^? T<
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^Dr. B. Shall: Yes, Sir, we have 

achieved basic production in most of 
the products**: *

Shri K. K* Warior: I am a layman,
I do not know, but those people who 
are in the know of things, especially 
those engaged in the pharmaceutical 
industry in the private and public 
sectors have complained that only the 
penultimate stages are coming here 
and we are paying through our nose 
for ffie intermediate stages and only 
packing and labelling is done as a 
matter of fact, and the reason is that 
the patent law is giving the protection. 
What is your experience?

Dr. B. Shah: Pharmaceutical indus­
try initially developed by merely pro­
cessing imported bulk drugs. That 
was the first activity. But progres­
sively during the last 8 to 10 year*, • 
Government have followed a regular 
policy of encouraging basic manu­
facture within the country. As you 
might see, substantial portions of the 
drugs are being made in the country 
from basic .chemicals and intermediates 
and we are also setting up units to 
produce these very intermediates, 
because these intermediates cannot be 
made by the pharmaceutical industry; 
they come within the purview of the 
chemical industry. So we are setting 
up units to produce these intermediates 
in separate units. Actually we are 
bulking up the demands of other allied 
industries like dyes, plastics, rubber 
chemicals, and so on, so that we could 
have economic units for manufactur­
ing these intermediates to feed these 
industries. As you might see, for 
nearly Rs. 18 crores worth of bulk 
drugs that we are producing, which 
are being processed into finished 
pharmaceuticals, we are importing 
only about 2} crores worth of inter­
mediates. It has been planned that 
HOC will produce nearly U  crores 
worth of intermediates required by 
the drug industry. The synthetic pro­
ject in Hyderabad will produce a 
crore worth of intermediates. The 
fertiliser plants will also produce 
(certain solvents and this alongtvith 

■the production from petro-chdmicd!

complexes, the balance requipements 
will be met. Then there are private 
chemical industries which are coming 
up with production of several re­
quired items. We have planned in 
Lidia production of basic phar* 
maceuticals from intermediates and 
basic chemicals in the pharmaceutical 
industry. We have planned produc­
tion of these chemical intermediates 
in the chemical industry. These two 
activities have been dovetailed. It is 
only when it is uneconomic to make 
goods (our demand being low) 
that we may continue to 
import. Where we feel that 
we should certainly not burden the 
industry with very expensive inter­
mediates made in small quantities, we 
may continue to import them and pay 
for them by means of export of 
items which we can make more eco­
nomically and in which we can com­
pete in the world markets. For 
example we have developed our ex­
port of plant products to nearly 1J 
crores. That is last year’s exports. 
We have put up units which make the 
intermediates for hormones from 
plants which are growing widely in 
the Himalayas. W e have put up re­
cently for Menthol a unit which is 
going to export nearly 29 lakhg worth 
of Menthol from this country. Where 
we think we are in a more suitable 
position to produce and compete in the 
world market, we are concentrating 
on those lines rather than on 
items where we find we will 
always be out-beaten in price by 
other countries which have various 
other facilities. W e have got varying 
climatic and soil conditions. W e can 
very well produce a number of plant 
products. India is known as th® 
botanical garden of the world. . Our 
approach in planning has 'bfcen to 
produce only the intermediates which 
we can make economically at com­
petitive prices and produce more cf 
them so that we can export them to 
the world markets.

Shri D. P. Karmarkar: In respect 
of industrial development in general* 
and the drug industry to particular; 
is: it more often that w i have gohe
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to them to make offers or they have 

-come to us and made offers? Which 
is the trend? ,

Dr. B. Shah: This is where the
Industries Development (Regula­
tion) Act comes into play. In some 
cases people have come up for mak­
ing some profitable items from their 
side. We have had people who come 
up with projects that are more 
economical for us and which will 
help in the development of our 
industry. We have screened these 
offers when they come to us. In 
some cases we have persuaded them 
to come up with schemes where we 
felt that they will be 'helpful to us. 
Indian Investment Centre is doing a 
good deal'in this respect and we give 
them from time to time items for 
which we need collaboration and the 
lines of development that we need. 
So this has been more or less a very 
regulated development.

Shri D. P. Karmarkar: I appreciate 
that. Coming to the drug industry, 
can we say it is fifty-fifty?

Dr. B. Shah: Yes, it is both ways.

Shri D. P. Karmarkar: Has it been
our policy in the past, other things 
being equal, to invite foreign colla­
boration and develop our industry, 
particularly drug industry, as early 
as possible? Has it been our own 
anxiety?

Dr. B. Shah: Wherever there Is
equivalexjt skill available in the coun­
try our own scientists have been 
given preference. Where we want­
ed the know-how, the technology or 
processes and so on, we have had 
to invite people from outside.

Shri D. P. Karmarkar: I put it
like this: Had it been our anxiety 
during the last ten years, particular­
ly during the last five years, to speed 
up as much as possible our indus­
trial development and the drug deve­
lopment?

Dr. B. Shah: That is certainly true- 

S07 (B) LS— 22.

Shri D. P. Karmarkar: Have f t
been seeing to it that as much o f  
our advantage should be protected 
as possible with foreign collabora­
tion?

Dr, B. Shah: Yea.

Shri D. P. Karmarkar: In cases
where we thought it was not so, have 
we rejected that?

Dr. B. Shall: Yes.

Shri D. P. Karmarkar: So far as
our own law is concerned, have you 
any suggestions to safeguard our 
interests as much as * possible in 
respect of the return that we may 
give to the foreign collaborators?

Dr. B. Shah: After all, most of 
these are foreign agreements. There 
have (been various committees of 
Government known as the Foreign 
Agreements Committee, Capital 
Goods Committee, which have been 
mainly concerned with the objective 
to see that the payment is not exces­
sive, compared to the return that we 
get and all these aspects. We have 
the Industries Development (Regu­
lation) Act and various regulations. 
It is ensured that they get a reason­
able return.

Shri Babubhai M. Chinai: Will you 
kindly refer to your answer to ques­
tion 5 Ob)? Will you explain more 
clearly what you mean by “techni­
cal base”? How far the country has 
acquired modern technology to build 
the industry on its own?

Dr. B. Shah: Sir, by ‘‘technical 
base” what is implied is the tech­
nical competence and experience of 
the workers to be able to work out 
the necessary details on their own 
to make a process commercially 
successful. In other words, it is the 
experience for translating the pro­
cess specifications or even laboratory 
processes developed by researti 
laboratories into commercial produc­
tion. In comparison with advanced . 
countries w  « *  lagging behind la  
this respect
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We should be able to produce all 

items where comparatively simpler 
techniques are involved without 
much foreign assistance, but where 
more complicated techniques involv­
ing . a large number of steps are 
involved it has been necessary to 
obtain collaboration for establishing 
•ommercial production.

Shri R. P. ,Sinha: 1 would refer the 
witness to the statement which he 
has given 'along with his replies on 
the question of First Five Year Plan 
targets. He has also given the Fourth 
Five Year Plan targets. He has also 
explained the shortfalls that have 
taken place in some of the items. * 
And mostly I find that this is due to 
the fact that the public sector units 
have not gone into production. So 
they have to lag behind. Then am 
I to conclude from this that so far 
as the targets set for the private 
sector in the pharmaceutical indus­
try are concerned, they have been 
achieved?

Dr. B. Shah: Sir, it appears from 
the statement that «the public sector 
has lagged behind very much but 
this is because most of its units are 
nearing completion and there has 
been some marginal dela£ in getting 
into production within the plan 
period due to various factors. And 
it has happened that most of the 
private units have come up but here 
are also cases where there have been 
delays and they are also completing 
their construction work by the end of 
this year. '

Shri R. P. Sinha: I want to refer 
to anti-leprotic drugs for which you 
have given “Production was low as 
under assistance programme con­
siderable amount of this drug was 
being imported.0 ’

Dr. B. Shah: It means that certain 
quantity of this drug was given pro­
bably very cheap or almost free by 

w UNICEF. This is a peculiar Pheno- 
«r*enon for the market of this <Jrug. 
In J;his cose it |s not a. leper , who 
«oe| to purchasp &he medicine in.. the

market but some Leper Associations 
or some Philanthropic bodies' which 
buy and UNICEF supplied large 
quantities to the Government and 
hence the capacities were not fully 
utilised as these were being probably 
distributed free.

Shri R. P. Sinha: Isn't it profper 
that we must develop the production 
from these units so that, we may be­
come self-dependent? How has it 
lagged behind?

Dr. B. Shah: As I have already
said the capacity is there and they 
can always produce whenever re* 
quired. They produced it to a parti- • 
cular stage So that whenever time 
comes they can convert it within a 
short period to the finished product.

Shri R. P. Sinha: In reply to que?- 
tion No. 1(f) you have said “The 
value of production of bulk drugs iis 
estimated at . Rs. 18 crores|annum. 
This along w ith. an import of bulk 
drugs of Rs. 7 crores is processed to 
finished pharmaceutical preparations 
with a sale value of Rs. 150 crores.”  
Now I would like to point out 
Rs. 18+Rs. 7 crores come to Rs. 25 ‘ 
crores. Now Rs. 25 crores worth of 
bulk drugs is valued at Rs. 150 crores 
drugs so far as sales is concerned. 
This appears to be a very high pro­
portion. Now, is this a correct thing? 
Have you made proper technical 
assessment that the same values are 
correct or do you think there is good 
deal of profiteering in this sale.

Dr. B. Shah: There is considerable* 
amount of work that is undertaken 
between a bulk drug and its conver­
sion to a finished drug. It costa cone , 
siderable amount of money in the 
from of other ingredients, mainten­
ance of aseptic condition^ and vari­
ous manufacturing operations to 
convert bulk drugs into dosage 
forms. In this case the margin might 
be about 5 to 6 times. It Is quite low* 
as compared to other countries. If *  
it is Bp, injectlble preparation the 
jnark-up ia veryv high— it is fdfeout 4  
to 10. if  it is tatfct it Is h*r4!* 4



821
to 2., 1 to 5 is an average. It in­
cludes packaging, the cost of glass 
bottles or vials with aluminium seal, 
etc. in which the finished product is 
marketted.

Shri R. P. Sinha: Do you mean to 
say this also includes the cost of 
advertisement and cost of educating 
the doctors.

{Dr. B. Shah: Yes, Sir. Certain 
kinds of promotional expenditure are 
Also included in the cost.

Shri E. P. Sinha: Have you studied 
whether this mark-up is reasonable* 
and the people who are manufactur­

ing are not profiteering?. What is 
your system of checking up these 
things? How do you check up that 
■larking up is correct?

Dr. B. Shah: Before a licence is 
given to a firm these prices are also 
looked into now. Actually they are 
asked to give full details. Various 
break-ups are given by them -and 
they are being scrutinised by the 
Government.

Shri R. P. Sinha: Do you mean to 
say the manufacturers cannot put up 
their prices and they have to get the 
sanction before they can sell at a 
particular price?

Dr. B. Shah: It is so now.

6hri R. P. Sinha: It has been re­
presented to us by many witnesses 
and also the Drug Controller has 
circulated to us a statement of price9 
in which it is alleged that the prices . 
of these products in 'India are very 
high and we are also told that the 
manufacturers are profiteering. Mind 
you, they are not making profits but 
they are profiteering. What you say 
is contrary to the above. You say 
you keep a control and, as such, do 
not allow the prices to be charged 
over and above what you give them 
authority to charge. How shall we 
Reconcile the two points of view? 
S6eoiftfiy we are1 tdfld that "eveh in 
I  fcmhtry like lMebtair the drug* are

* very much cheaper than the dnigi 
sold hqre. Could you give us some 
information as to whether the prices 
are reasonable? Secondly, why the 
prices in this country are higher than 
Pakistan? Have you checked up the 
custpms duty and excise duty in 
Pakistan? Let us know the correct 
position and comparison of price? in 
these countries.

Dr. B. Shah: I have not received this 
statement. I will check up and let . 
you know. You can always make a 
statement by selecting a few things 
where others prices are lower and 
ours are higher. It is a very fallacious 
thing. You have to see the general 
trend of cost of drugs of the entire 
range of products and by mere select-. * 
ing a few and getting a statement 
prepared you can prove anything you 
want. ' •

Shri R. P. Sinha: Mr. Chairman, I 
would like to repeat to you one thing 
that all the cost statements that have 
been given to us, so far as prices are 
concerned, are from two sources— One 
from the witnesses, foreign and Indian, 
they have given to us the prices ob­
taining in India and outside. Two 
sets of such figures have come to us. 
Orie set of figures tellt us that prices 
are cheaper in India. The other set 
tells us that these prices are very 
high in India. The other point is his 
telling us that the prices are very 
costly. The Drug Controller has given • 
to us some statements showing that 
prices in India are very much higher 
than prices in Pakistan. As technical 
expert of the Government Mr. Shah 
may please give us a proper assess­
ment so far as this aspect is concern­
ed. I request you that all those figures 
given to us may be sent to Mr. Shah.
He has promised to give us his own * 
assessment. This may be sent for his 
proper notation on each of these 
things. Be may give us his considered 
opinion on this aspect of the question.
In reply to Q.4(a) you have„ said that 
in  case of finished drugs, the comi&lf- 

has observed that the cost of bade 
g is 'fagtPln India; iwjt‘the cost df
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finished preparation la much leaa than 
in foreign countries. What ia this 
about?

Dr. B. Shah: This is the finding of 
one of the committees of the. develop­
ment council, the technical sub-com­
mittee of the development council. 
They have given these figures. They 
have .compared with other countries, 
Italy, UK, .USA and so on. This is 
the conclusion which they have drawn 
which I have quoted here.

Shri R. P. Sinha: Were you a mem­
ber?

Dr. B. Shah: Yes.

Shri R. P. Sinha: Do you stand by
this report?

Dr. B. Shah: This appears to b e .. . .

Shri R. P. Sinha: W e would like to 
have the details. You have given the 
conclusion only. What are the details 
from where you have drawn all these 
conclusions?

Dr. B. Shah: These are given in the 
Report. I have got a copy of the 
Report.

Shri R. p. Sinha: Sir, we would 
like to have all these things sent to 
us in cyclostyled form or in whatever 
manner you like. Members may .like 
to study on those fkcts. For that we 
should have the factual data.

Dr. B. Shah: I have already given.

Shri R. P. Sinha: What is the page 
number?

Dr. B. Shah: Page No. 21.

Mr. Chairman: This is different

Shri B. P. Sinha: Let it be circu­
lated to us. On behalf of Shri K. K. 
Warior, I want to ask one question. 
What is the meaxiix\g of the wosA 
‘International Jflripe'? % th ere any­
thing like International price’?

Dr. B. Shah: I do not know what is
the context in which it is used. We 
buy certain drugs in the world on 
tender basis. W e get various quotas 
tions. This varies from period to 
period. We buy streptomycin on world 
tender basis and our prices have 
varied considerably, sometimes it has 
gone as low as 1Q5 and it has gone up 
to as high as 200. It is all a matter 
of supply and demand in the world 
market and the price it fetches. It is 
something that is varying depending 
upon the supply and demand position.

Shri R. P. Sinha: About the research 
programmes for basic drugs in our 
country, are you satisfied that research 
programmes for basic development of 
drugs in this country is satisfactory?
If not do you think what we should 
encourage such research in the private 
sector industry-wise?

Dr. B. Shah: It is very essential for 
the industry to establish more inde­
pendent research laboratories to 
undertake all the three spheres of 
research— produoing new drugs, im­
provements to existing processes, as 
well as formulation research. There is 
considerable work being done on 
development research with regard to 
formulations and process improve­
ments. But very little being done 
on the development of new drugs. On 
this sphere, we need a large number 
of laboratories to come up.

Shri R. P. Sinha: The ECAFE Com­
mittee went into it. What is the 
committee’s report?

Dr. B. Shah: These are certain 
countries which are very much 
underdeveloped than us. There, the 
very question of basic manufacture of 
drugs and even formulating units 
being set up and things* of that sort 
were taken up. They don’t have the 
personnel to do such advance research 
yet. Their technology is still far, far, 
behind. This aspect does not come up 
to the front in this^xwport, Tljjis com- 
jnittee has recommendtd thaUwearsh  
should be encouraged with regird to
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plant products that are grown in 
these countries.

Shri R. P. Sinha: One last question.
You say basic research is important. 
We were told that it requires lot of 
money to make investment in research. 
Could you tell if it is possible to 
attract foreign know-how and foreign 
capital for research work because I 
understand that many of these foreign 
big research units and pharmaceutical 
companies are negotiating with the 
Government of India for setting up 
such laboratories in India? Do you 
think that they will be attracted to 
come to set up the research labora­
tories in India for .basic research, if 
we encourage or plan for that?

Dr. B. Shah: There have been several 
proposals made by foreign firms to set 
up indepehdent research laboratories 
but they are all awaiting the outcome 
of your report before they finalise 
their programme.

Shri R. P. Sinha: What do you mean 
by that?

Dr. B. Shah: They want to see how
patent law is going to be amended by 
you.

Shri B. K. Das: You have given 
your opinion that progress of pharma­
ceutical industry in our country de­
pends- more on collaboration with 
other countries. But we have certain 
Indian companies, advanced companies 
also which have no collaboration. Is 
it your opinion that there would be 
greater progress if they take up fore­
ign collaborations?

Dr. B. Shah: Even some of the Indian
# companies have been utilising foreign 

know-how and have availed of this 
know-how to catch up with the rest of 
the industries. A  firm like Alembic 
for instance. They have put up a peni- * 
cillin plant. The cost was high. 
They did get collaboration from a 
Japanese firm for improving their 
methods. They would have been 
able to solve it themselves, but it 
would have taken a long time and

meanwhile they would have to face 
uneconomic production. So even these 
firms which are Indian firms have 
availed" of this know-how by getting 
into foreign collaboration by getting 
some assistance on lump-sum payment 
basis and improved their technology.

Shri B. 1L Das: Do you think that 
there are any provisions in our pre­
sent Bill which in the opinion of colla­
boration companies will work as a 
great disincentive?

Dr. B. Shah: This is a matter of 
opinion, which I would not like to 
enter.

Shri B. K. Das: W e have provided 
for process patent and not for product 
patent. Which one will be more help­
ful for the successful development of 
our pharmaceutical industry?

Dr. Bl Shah: I would like to be ex* 
cused from expressing my views on 
this subject.

Shri V. a  Gandhi: We find thal 
your evidence has been very interest­
ing and it will be of benefit to us. The 
principal object of this legislation ifl 
that the pharmaceutical industry in 
this country should grow and that wa 
should be in a position to rely less and 
less on imports. This effort has been 
viewed in different angles. One set of 
people thinks that the tercns and con­
ditions should be so laid down or so 
•tightened that the payment which we 
have to make by way of royalties and 
such other benefits to foreigners should 
be as less as possible. The other set 
Of people says that we should not 
tighten our terms and conditions so 
much that in the process our own 
people who are to benefit from *the 
provisions of this legislation will 
suffer. You have of course gond 
through the Bill. What do you think 
about the term of a patent? You  
know .what we have proposed? What 
is your opinion about the rate ol 
royalty? Should the rate fixed be so 
rigid or there should be a ceiling ove* 
it or it should be left to the discre* 
tion of 'the authorities? What I an*
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really wanting to say is that in the 
last analysis our efforts should not 
lesult in defeating the very purpose, 
the purpose of promoting indigenous 
pharmaceutical industry.

Dr. B, Shah: This is a very difficult 
question, but I would try to answer it 
in my own way. After all, what we 
are now trying is to get into the coun­
try the technical know-how from 
abroad. There are different types of 
know-how, some adopting the latest 
technology and some obsolete techno­
logy. W e have to decide what is best 
for our country and in that respect we 
should not get lost in the rates of 
royalties, terms and conditions and 
things of that sort, because we m ay. 
not be doing any good to our pharma­
ceutical industry in gettiag some obso­
lete know-how at a low price. W e 
have to weight the various circum- * 
atances and after all the know-how is 
given voluntarily by the party; you 
cannot force him. - You could only use 
his process, but the know-how is some­
thing that comes voluntarily. W e have 
to consider the rate of royalties that 
exists for different technologies in 
other advanced countries. This is the 
aspect you have to consider.

«
Shri P. C. Borooah: In afiswer to 

Question 6(b) you * have stated that 
facilities available in India for Group 
Research are limited. May I know 
what, according to you, will be the 
ideal condition for promoting Group
Research in our country?/

Dr. B. Shah: Group Research is 
something new to this country. Few 
of our industries have put up labora­
tories for carrying out Group Re­
search. W e need organised effort 
and a number of scientists in different 
disciplines of science; it needs a huge 
laboratory* a lot of equipment and a 
lot of money: There must be some­
body who is prepared to spend all 
the money, even with the chance of 
not getting any return, because after 
nil the discovery of a drug is a chance; 
l*ou may spend lakhs of rupees and 
l»ou may not get anything; on the

other hand you may not spend vary 
much and yet get something. It k  
more a lottery. It is only the pharma­
ceutical industry that can do this. 
They can always plan their expendi­
ture in such a way that what they 
lose in a particular place they gain 
somewhere else. You cannot expect 
the Government laboratories to try 
Group Research in a big way by 
spending a lot of money with a chance 
of not getting any result and then 
answer questions later on. It is not 
possible for the Government to spend 
so much money on Group Research.

Shri P. C. Borooah: You say that a 
number of foreign firms are interested 
in setting up research facilities, but 
they arf waiting for the decision of 
the Government on patents. For what 
deqision of the Government tl^y  are 
waiting?

Dr. B. Shah: They probably want 
to see how the results of their research 
are going to be protected by this 
country.

Shri Kashi Ram Gupta: In develop­
ed countries, the pharmaceutical in­
dustry is on a different footing. The 
big concerns have got their own basic 
research arrangements and facilities. 
In India, we totally lack in that/ 
Either the public sector in our country 
should do much of the basic research 
or we should invite foreign firms to 
put up their own laboratories. You  
have just now mentioned that these 
foreign firmd are waiting for the en­
actment of our Patent Law, which 
means they want to see whether it 
will be beneficial for them or not. 
Should we not lay stress on our public 
sector enterprises for basic research 
because in the long run that can only 
pay us?

Dr. B. Shah: It is working both 
.ways. Public sector enterprises are 
entering the field of research and the 
private institutions have also produced 
good results.

« 4 *
Shri Kashi Sam Gupta: I am talking

about pharmaceutical industry only.
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* Or, B . Shall: In the public sector, the 
Hindustan Antibiotics have developed 
aeveral new antibiotics. CIBA Re­
search has developed 5 or 6 synthetic 
drugs, which are promising. I don't 
think we should cut off one for the 
sake of the other. There should be 
competition from all sectors. Research 
is a vital thing for pharmaceutical 
industry and development of research 
should be given a free scope so that 
new knowledge may contribute to the 
supreme effort of ameliorating the 
suffering of humanity. •

Shri Kashi Ram Gnpta: The foreign 
concerns want to come only when it 
suits them. Seeing to the limited re­
sources in the country the private 
’sector in the country is not* able to 
undertake big research programmes. 
Such being the condition, the collabo­
ration arrangement also may not work 
well. In that event also, we have to 
depend on our own public under­
takings. What 1 mean by this is that 
we should base our patents in futures 
more on research done by public 
undertakings side rather than on the 
private sector side. That is my point.

Mr. Chairman: He says that it 
should be based on both sides.

Dr. B. Shah: I do not agree that the 
pharmaceutical industry as such can­
not undertake research. There are 
big concerns which are certainly 
undertaking research in thirf country,

* There are small concerns which may 
not be able to undertake research. 
But, bigger concerns (private indus­
try/can certainly afford to undertake 
research and they should be en­
couraged to undertake research. Pub­
lic sectors also should undertake

* research. All of them should contri­
bute to the research. There is no 
special stress to be laid on a parti­
cular sector.

Shri Ram Gupta: So far as
the period is concerned, it has much to 
do with the type of research being 
done by the concern. Therefore, I 
am stressing on this point. If we do 
not get that type of quality research

from the private sector, at least, we 
cannot wait for a very long period 
From that point of view, whether the 
hon. witness is of the view that the 
public sector undertakings must play 
a more important role than what they 
have been playing uptill now?

Dr. B. Shah: There are research 
institutes run by Government.

Shri Kashi Ram Gupta: No doubt
the institutes are run by Government. 
And more institutes may also be there.

Dr. B. Shah: I think that there i*  
scope for more research institutes 
being, run both in the private sector 
as well as in public sector. 
For such a vast country- like ours, 
the research done at present is very 
limited.

Shri Kashi Ram Gupta: Are our
scientists getting their due share in 
the research in the preseiit set up?

Dr. B ., Shah: This is a question * 
on which I have no information.

. Shri Kashi Ram Gupta: You have 
stated that in your Council, former­
ly, they considered so many points 
4bout the industries. May I know 
whether the poirit about the period 
of a patent was also taken into con-, 
sideration at that meeting?

Dr. B. Shah: All these details were 
not discussed (by the Council at their 
meeting. It has been reconstituted 
very recently.

Shri* Kashi Ram Gupta: From the 
period point of view, was this at aU 
discussed?

Dr. B. Shah: They have not con­
sidered that.

Shri Kashi Ram Gupta: You have
mentioned that units should be fairly 
large for production purposes. Of 
course the producers should be see­
ing to the demand about the con­
sum ption of the products. Has it bee*
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fcnalysed as to what should be the 
baaic minimum atandards by which 
a unit can be measured to be econo­
mical or uneconomical so far as 
pharmaceutical industry is concern-

Dr. B. Shah: There is no yardstick 
for this. Actually, from my personal 
experience, I can say when I visited 
factories in 1956 in Europe I found 
that a particular product was being 
produced with a capacity of 50 tonnes. 
We set up a certain unit with a 
capacity of 10 to 15 tons with the 
hope that it coul<i be expounded later 
on to 30 to 40 tonnes. In 1964, all 
these units were producing 300 tonnes 
annum. It is ail a question of de­
mand and production. W e produce 
more when the demand is more. But, 
if there is no demand, there is no 
use putting up a higher capacity. We 
have to weigh various factors before 
establishing the capacity. W e have 
to see whether it is very uneconomi­
cal and the production is not too 
small. We always examine this as- 

.pect. ’

Shri Kashi Bam* Gupta: In answer
to question No. 6(b) about the faci­
lities that are available in India, you 
have mentioned the names of the 
Central Drug Research Institute, 
CIBA etc., etc. Whether any assess­
ment has been made about the fu­
ture set up of the institutes in the 
next Five Year Plan? #

Dr, B. Shah: In the Plan to be 
drawn up for pharmaceutical indus­
try, we have not included the num­
ber of research units to be set up. 
Probably in the Research Department 
of the Council of Scientific and In­
dustrial Research and so on, they 
might have planned this.

Shri Kashi Bam Gupta: On page
13 of your replies to the questions, 
it has been stated that 'cooperative 
research organised by pooling the re* 
aources of a number of firms set up 
under the auspices of the association 
is not common fa the pharmaceuti­
cal industry*. What are the reason* for

Dr. B. Shah: Because it is mainly 
competitive research. One firm pro-* 
duces a product more economically 
than the other. It will produce m 
new drug and profit by it before the 
other has an access to it. There is a  
certain amount of competition. 
There are few general problems 
which these cooperative research or­
ganisations can really tackle. It is *  
question or trial and error* Some­
body might have screened 4,000 com­
pounds and spent a lot of money 
which may not be useful. There ar<e 
some who might have screened about 
400 compounds of which some might 
be useful. There is a sort of com­
petition between one and the otfcer 
unit in the industry to have some­
thing new. It is very difficult to 
have a cooperative research. That ia* 
the sum and substance of this.

Shri Kashi Ram Gupta: W e are
judging all these industries ôn the 
basis of their being of commercial 
value. Now, in the future set ui> 
of the country, the Government 
which is wedded to socialism or 
socialistic p&ttem of society, might 
take their help for’ production of 
medicines both on the protection as 
well as on the treatment side* If a 
large proportion of the population is 
to be covered by the ihealth insur­
ance schemes, in that case, the com­
mercial aspect of the pharmaceutical 
industries will have a definite change# 
Has this been considered by the Gov­
ernment for the future set up at  
least for the next ten or fifteen 
years?

Dr. B. Shah: If you are referring 
to the National Health Schemes ol 
UK, I don’t think that it has anyway 
changed the pattern t of prescribing 
the medicine and treatment. It has 
not changed the whole set up of the 
pharmaceutical industry in that 
country at all. There are a number 
of private firms as well as govern­
ment establishments producing drugs 
and competing with each other.

Mr. Chairman: It has been brought 
to the notice of this Committee that
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certain foreign firms have tried to 
profit by the exploitation of Indian 
products such as the Chloromysitin, 
Tolbutomide and some other drugs. 
Like that, what is the remedy you 
would suggest in this Bill to prevent 
such abuses?

Dr. B. Shah: As far as my know­
ledge goes, most of the difficulties 
have arisen when the parties try to 
import the know-how from the .third 
party and not develop on their own. 
W e have similar problems in India 
not only for pharmaceutical industry 
but also in the chemical* industries. 
Wheji somebody develops the know-, 
how, what he actually does is that 
he makes efforts to get a compulsory 
licence and goes ahead with the pro­
duction and waits for results. He 
is not prevented from doing that. 
When he has to get a know-how from 
the third party, probably, it amounts 
to infringing the rights. Then the 
difficulty comes in. The other diffi­
culty comes in only where they have 
developed processes in certain 
research laboratories and they have 
not been able to translate them into 
commercial production due to various 
lacunae which, I have * mentioned, 
and the people have not been able 
to get the desired results. These 
factors have been more or less res­
ponsible rather than the efforts of 
these firms in preventing anybody to 
Utilise any research of know-how 
locally developed

Mr. Chairman: Is it your opinion 
that the claim put forward by the 
Indian scientists is not quite correct?

Dr. B. Shah: No, Sir. I don’t say 
that their processes are wrong. But, 
they have not been developed to 
that stage of commercial exploita­

tion which is very essential for any 
industry to take up. Our country 
has to overcome this difficulty. Then 
only our research becomes more use­
ful. It is not very much the patent 
but it is this aspect that comes in 
the way*.

Mr. Chairman: India is a verjr
large' country, has a very large 
population and the people are poor. 
It has been brought to the notice of 
this Committee that foreign firms are 
only importing the final stage of tlje 
product and then perfect it and sell 
it at a very high price, thereby 
exploiting the country. What are 
the measures you are taking to 
prevent such abuses and to enable 
the foreign firms to start the manu­
facture here of the basic products 
and sell them at reasonable prices 
and in sufficient quantities to meet 
the demands of the country?

Dr. B. Shah: We have established 
production of various drugs from 
basic stages. I can give you the 

» saving in foreign exchange which 
will give an indication as to how 
final products are Ibeing made from 
mainly indigenous raw materials. 
We have instances where this saving 
in foreign exchange for bulk drugs 
manufacture is as much as 90 per 
cent— where only 10 per cent of the 
value as raw materials is being im­
ported. Some save 50 per cent; still 
others in the later stages 20— 30 per 
cent. Government is always seeing 
that whenever production is estab­
lished within the country there is a  
saving in foreign exchange by way 
of basic production. In other words, 
the product really becomes available 
to the consumer in the country at a 
much low^r price in terms of foreign 
exchange thin it would have been 
available if the product is imported 
in the final stage. It may be that 
the prices are higher, but what we 
pay in the form of foreign exchange 
is much less. For example, tetra­
cycline we pay only 10 per cent of 
the imported price in the form of 
imported raw materials. So we see 
when the schemes are. taken up 
for production that- they are based 
on as many indigenous raw materials 
as possible and schemes which had 
been taken up from the penultimate



stages— most of them—have . dis­
appeared by-adapting a phased pro­
gramme which ensures production 
from more and more basic raw 
materials.* W e have also, as I men­
tioned earlier, taken up the produc­
tion of these very intermediates to 
improve further the saving in foreign 
exchange. Of course, some of the 
intermediates cannot be legitimately 
taken up fo* production m the 
pharmaceutical industry. Some of 
these have to be pooled with the re­
quirements of same or similar items 
required by other industries. If you 
see this brochure, (IPI booked) on 
pages 36-37 we have given the 
various raw materials of the pharma­
ceutical industry which are at pre­
sent either being produced by our 
units or are still being imported. If 
you see page *36, you will find a 
much larger capacity has been licens­
ed than what is required by the 
pharmaceutical industry. Take 
Acetic Anhydride. W e need only 
1400 tonnes for the pharmaceutical 
industry. Its capacity is more than 
6,000 tonnes. That makes it more 
econotmic in production. So, this 
way, we are trying to cover up 
most of the requirements of the 
Intermediates fe(y pooling! with the 
requirements of other industries, but 
it still leaves certain intermediates 
which are required in small quan­
tities which it will be very unecono­
mical for us to produce and will have 
to* continue to be imported. If you 
see these various intermediates given 
on pa&es 36— 45, it covers an import 
of intermediates of the ;value of 
about Rs. 7 crores which we need to 
achieve our Fourth Plan target. 
Schemes have been undertaken to 
produce as many of them as possible 
within the country which will bring 
down our import bill for the indus­
try to something like Bs. 4-5 crores 
ultimately which the industry can 
always earn by developing its ex­
ports.

. Shri Kashi Earn Gnpta: There are 
a lot of patented medicines whose 
patents have lapsed, but in spite of

this the industry is not able to pro­
duce such medicines in this country. 
Did you consider this point and what 
are the reasons behind it?

Mr. Chairman: No know-how.

Dr. A. Shah: As I told you earlier
if it is a complicated process. We 
need the know-how. When it is a 
simple preparation we calx develop 
our own. It is again a question of 
developing our own technical base >0 
that we may be able to  produce all 
the items within the country either 
with our own know-how or with im­
ported know-how.

Shri Kashi Bam Gnpta: Whether 
efforts have been made in this direc­
tion to produce our own know-how 
so far as such medicines are con­
cerned iwhose patents have lapsed?

Dr. B. Shah: Yes, Sir. There have 
been several efforts. This is the aim 
of all our various Plans, Third Plan, 
Fourth Plan, etc. Based on our 
demands we fix our targets and 
license the capacities. W e request 
the research laboratories also to 
develop the know-how for their 
manufacture and we encourage 
entrepreneurs to take up these pro­
cesses and start producing them 
within the country.

Shri Kashi Bam Gnpta: Have you 
been successful?

Dr. B. 8hah: Yes, we have achiev­
ed more or less our Third Plan 
targets to a great extent. W e hope 
the same co-operation will come for­
ward to achieve our Fourth Plan 
targets.

Dr. C. B. Singh: Dr. Shah Just now 
read some statistics from some paper. 
W o woultf like to have a copy of
that.

Dr. Shah: I will send it to you.

Mr. Chairman: Thank you, Mr.
Shah, and your colleagues.

( The Witnett then withdrew)



OL Dr. M. L. Dhar, Central Drnf 
Research Institute, Lucknow

(The witness was called in and he 
took his seat).

Mr. Chairman: Those of uf who
had gone to Lucknow had the benefit 
of his evidence and that has been 
circulated to the members. If you 
want to ask any new questions, you 
may ask.

Mr. Dhar, the evidence that you 
give is published and whatever you 
say will be printed and published 
and given to our Members and also 

v laid on the Table of the House and 
even if you want any particular 
portipn to be kept confidential it 
will be published and given to all 
the Members and laid on the Table 
of the House.

We had a discussion with you at 
Lucknow. The gist of that discus­
sion has been distributed to all the 
Members. If you want to add' any­
thing you may kindly do so and then 
our Members will put some questions.

Shri Kashi Ran* Gupta: I would 
invite the attention of the witness 
to one aspect that has been raised 
again and again, and about which a 
great controversy is raging— that is 
the period for the patent. One view 
is that it should be protected and it 
should not be more than 3 or 5 years. 
There is another view that it 
should be 10 years and another view 
is that it should be 16 years. I 
want to know the basis on which 
the period should be fixed.

If it is on the basis of return on 
't h e  investment and all these thingsv 

it must be backed by some data. 
On that occasipn no such data was 
given by you. If such data is there 
which can rather go to prove that 
such and such period will sufflce^- 
in certain special cases it may to t  be 
so; in general cases it may be so—  
please give us that data. This is the 
most crucial and controversial point 
On the one side, there are the

scientists who say thai the period 
should be the minimum. On the other 
side, there are the industry people 
who say that the period should be 
more. There is a midway between the 
two, which is the Government side 
and which is before us. Please elabo­
rate on this point.

Dr. M. |i. Dhar: I said in Luck­
now, my personal opinien is that in 
the interests of the country and 
scientific and technological advance 
in particular, abrogation of patents 
is ideal. I still hold to that view. 
However,' if a stand is to be taken 
that patent in some form or other 
has to remain, I suggest that a patent 
must be given from the date of first 
filing for a maximum of 10 years; 
because filing of detailed specifica­
tions takes some time, or from the 
date of sealing 7 years, whichever 
is lower. The other part of the. ques­
tion is: on what do I base these 
figures of time? As a laboratory 
worker, I should like to point out 
that a research worker in a labo­
ratory, as soon as he has found out 
that one of his materials has .biologi­
cal activity and has potentiality of 
being used as a drug, files a patent. 
He works on this and tries to com­
plete the biological data on this 
point withm a period of 6ne to one- 
and-a-half years. During the same 
period, a good laboratory gets going 
on developing the industrial method 
of making this compound. Thefc 
comes the stage of chronic toxicity 
tests, that is, you want to find out 
over a period of time whether it is 
going to be toxic to the human system 
or whether it is gdlng to be harmful 
to the progeny of the person who is 
taking this drug. So that takes an* 
other one year. So it comes to 
years. I am talking of a good labo­
ratory which means business. So, 2+ 
years is, in my opinion, sufficient for 
this. Then comes the clinical phar- 
malogical test where the drug is . 
tried on normal human beings, which 
again is done by the laboratory itself. 
This test is to find out what will 
happen if the compound is given to • 
a normal person who is not suffer-



tag from any d im s* . That takes 
another six months. So you have 
In all S years. By this time, the 
laboratory must have developed also 
the know-how for the production ot 
this compound on a commercial scale. 
Then you must take one to two 
years for complete clinical trials. If 
the clinical trials indicate that there 
ere no harmful effects from this 
drug, it comes to the market. From 
this date, five years is a very very 
considerable time to make whatever 
money anyone wants to make.

Shri Kashi Ram Gnpta: This is the 
main point on which I put the ques­
tion. How can it be possible for a 
concern to take out money in five 
years when the amount of invest­
ment is very huge? Has it been 
calculated* on a commercial basis or 
only on a pilot project basis?

\ Dfr. M. L . Dhar: I am a research
man essentially and my opinion is 
based upon the data which I have 
gathered from the. industrialists in 
this country, in the1 United States 
and in Europe. It is well-known 
that any industrialist must make 
most of what he has in the first three 
years after the introduction of the 
drug because they make a very very 
pronounced effort on advertisement 
or what they call ‘market promotion’ 
of the drug as soon as the clinical 
trial is over. As a matter of factf 
they invest vjery nearly twice the 

. amount and sometimes more on this 
aspect of the problem than they do 
on research. Therefore, it is my be­
lief that a period of five years is 
thoroughly sufficient for a drug. 
Further it is npw accepted by peo­
ple in this field of drug research that 
the average life of a modem drug* 
is 5 to 7 years and at the outside, 
ten years. So if the life of a drug 
is that limited, the drug industry 
must make the money in the shortest 
possible time. 1

Shri Kashi Ram Gnpta: The indus­
try has given us a different picture 
/altogether. They try to show that 
§  years is not at all sufficient for

them to make up the money. So, 
it that a wrong statement of fact 
according to the information that 
you have given us, or that has got 
some other aspect- which remains 
unexplained?

Dr. M, Ii. Dhar: I am not compe­
tent to comment upon the data pro­
vided to you by the industry. I am 
only saying that I am a scientific 
worker and I have been in the re­
search field for over a quarter of a 
century and I think that I am sup­
posed to know a little about what 
happens in this field. Of course, one 
can get together statistics on points 
which are favourable to the view one r 
holds. But I want to emphasise the 
basic point that the industries invest 
very much more money on the sell­
ing aspect of the various drugs. Here 
in India, we don’t spend very much 
money on this, but in the U.S. and 
other countries, they spend 8 to 10 
per cent on research and 25 per cent 
on propaganda. Now one can make 
all the money in one year if the drug 
is good. But if the drug is not good, 
one may not make any money. W e  
had discovered an anti-thyroid drug 
at the CDRI, but fortunately there 
are not many people suffering from 
this disease and we cannot cover the 
expenses in too short a time. But 
there are life-saving drugs like 
tetracyclines and penicillin, where 
money gets made much faster than 
most people imagine.

Shri Kashi Ram Gnpta: Is it possi-* 
ble for you to give statistical data 
on an average scale?

Mr. Chairman: How can he.........*

Shri Kashi Ram Gnpta: My point 
is whether statistical data of this 
sort can be prepared to show that 9 
years would be enough.

Mr. Chairman: He is not a statis­
tician. . I don’t . think he hat got 
statistics.

Dr. M. L. Dhar: I would like to
answer that point. As I  said a little
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while ago, I would* not like to com­
ment on data given by an agency 
which is doing business. I am ' a 
laboratory worker and my contacts 
are fairly wide in the industry. 
There are drugs and drugs. There 
are life-saving drugs which save 
millions of people, and on which 
money gets made. There are other 
drugs, prestige drugs, on which 
money never gets made, but they are 
put on the market. I am sorry it 
will not be possible for me to give 
statistical data on this point.

Shri V. B. Gandhi: Is it your expe­
rience that in most advanced coun-

• tries the period or the term of licence 
is as short as you propose. Our im­
pression is that the term of a patent 
is much longer than you have pro­
posed in most of the advanced coun­
tries.

Dr. M. L. Dhar: My principal belief 
is abrogation of patents. That is my 
ideal.

ShH B. K. Das: Only one point I 
want to know. We have got in evi­
dence from other scientists also, they 
think that after invention of some 

. drugs, it takes several years for clini­
cal and other tests, but you are saying 
that it does not take more than *hree 
years or so to put in into the market 
as a medicine..

Dr. M. L. Dhar: 1 said 4 or 5 years 
from* the date of filing the first patent. 
That is an sufficient length of time 
for a laboratory to get going.

Shri B. K. Das: There may be cer­
tain drugs which may take a longer 

► period. #

Dr. M. L. Dhar: I do not think so, 
Sir.

Shri B K Das: The other day we 
asked something about investigation 
on indigenous medcines and plants 
and certain information was given to 
us about that. And here also »  7our 
note, we have some flguf “  
work that, has b«en done isl > «*UL 
But I ? am not surt whether om of

these so many plants that you have 
experimented upon, only a few nave 
been found to be effective. .What is 
the reason? *

Dr* M. L  Dhar: I think the reason 
is obvious. I think I explained the 
reason why one does not get as much 
success in indigenous medicines as 
one ought to. My personal opinion is 
that if ultimately we get one drug 
out of these 489 (the figure that you 
have before you), the Drugs Re­
search Institute will be exceedingly 
lucky. Even these figures are high. 

•They are at the primary and secon-. 
dary stages. Many we drop at the 
secondary stage and even later.

Shri B. K. Das: Is it your opinion 
that out of these plants that you 
have experimented upon in your labo­
ratory, only <on these few you want 
to have follow up studies and others 
you discard. In that case, where is 
the chance of success?

Dr. M. L. Dhar: My data is based 
upon laboratory findings.

Shri R. P. Sinha: I would like to
know from the learned witness as to 
what is the annual budget of his labo­
ratory.

Dr. M. L. Dhar: I have said our 
Annual recurring budget is.today 2S 
lakhs and an odd thousand rupees.

Shri R. P. Sinha: I would also like 
to know how many patents have been 
taken by this institute.

Mr. Chairman: That also he has
given. ^

Shri R. P. Sinha: Probably if he 
says it wil! get recorded.

Dr. M. L. Dhar: I thought it was on 
the record. I have provided all the 
information in the note that you have 
before you.

Shri R. P* awtos 1 knaw w*x*t 
time it takes for a basic new dru#,to 
pass. Once it is established as a new
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drug which is good for clinical pur­
pose what time it takes for him to get 
it passed by the Drug Controller, so 
that he can use it*on human beings.

Dr. M. L. Dhar: I did not have any 
difficulty with the Drug Controller.

Shri B. P. Sinha: I am not 3aying 
that. I want' the time taken.

Dr. M. L. Dhar: I get my replies 
within 15 days.T «

Shri R. P. Sinha: I am not talking 
about replies to letters. What I qm 

•saying is this. What I understand as 
a layman, the Drug Controller has 
prescribed certain clinical tests, cer­
tain procedure that must be under­
gone, certain tests must be done 
before the Drug Controller sanctions 
a new drug* to 'be used on human 
beings on a large scale.» Now what is 
the time taken for competition of 
that? .

Dr. M. L. Dhar: 1 thought I had
answered that question earlier. It is 
at the outside 5 years, in a good labo­
ratory. For the colleteion of this 
data, it takes upto a maximum, of 5 
years in a good laboratory. I would 
Hke to underline the words “good 
laboratory” .

Shri R, P. Sinha: How many such 
good laboratories have you got in 
India?

Dr. M. L .D har: This is a very inte­
resting question, Sir. I wish there 
were a hundred. We have one drug 
research, laboratory which is sponsor­
ed and provided for by the Govern­
ment of India with a budget of 28 
lakhs of rupees. We have one more 
laboratory sponsored by Ciba at Bom­
bay who have a nice staff, about one- 
third our staff and about twice our 
budget. Effort is being made a?so by 
a few firms in Calcutta like the 
Bengal Chemicals, and at Baroda and 
•o on. The total amount of money 
that this country spends on drug re­
search; in my opinion, is of the order 
of 1 crore. As sequence to this

question— because I think my answer 
will assume a meaning— I'should like 
to explain* Sir, what expenditure is 
invested in other countries of the 
world on drug research. As I told 
you when you came to Lucknow, 
according to the information that I 
have, the United States of America’s 
drug industry spent 360 million dollars 
on drug research last yefcr, and the 
Government of the United States, 
through their National Institute of 
Health, have spent I billion dollars. 
Notir this 1 billioa dollars was not all 
spent on drug research as is under­
stood commonly. It was spent on the • 
understanding of the disease condi­
tions as also on the finding of new r 
drugs, so that the tptal research effort 
of the United State of America in 1965 
was 1 billion 360 million dollars. Our 
total research effort, I said a little 
while ago, is of the order of 1 crore 
of rupees, or 10 million rupees, and 
our other research teffort correspond­
ing to that of the National Institutes 
of Health U.S.A. is of the order of 
about 1.5 crores or 15 million. So it 
oomes to a total of 25 million rupees.
If you want to stretch it as far as you 
wish to and put everything in, it 
comes to something like 3 crores of 
rupees, as against 1 billion 360 million 
dollars.

Shri R /P . Sinha: The witness has 
given very interesting figures. I will 
come to these figures later. At pre­
sent I will take the thread of my ori­
ginal question. Tlie witness has said 
that it takes for a good laboratory 6

* years time to complete the clinical 
tests before the Drug Contro?ler can 
certify a drug for commercial market­
ing.

. • Dr. ML L. Dhar: I said from the 
date a scientist discovers an activity 
in a particular material and upto the 
stage of clinical trials in a good labo­
ratory it will not take more than 5 
years. It may take less.

Shri R. P. Sinha: You have said 
because of our research expehditi&fe 
being low there are*‘not sodli
laboratorfcr No** ’ l^ *o ifld ' Itte tt



know for an ordinary laboratory 
where the facilities are not adequately 
provided how many extra more years,
i.e., more than 5 years, wili be taken?

Dr. M. L. Dhar: I said a good labo­
ratory. What time an • indifferent 
laboratory will take, to that my ans­
wer is___

. Shri R. Pv Sinha: An average labo­
ratory and not an indifferent labora­
tory.

Dr. M. L. Dhar: An average labora*- •
. lory in various universities in India 

may never find it.
« '

Shri R. P. Sinha: What would the 
•orrect average, say in India, for get­
ting a clinical test?

Dr. M. L. Dhar: Not more than five 
years.

Shri R. P. Sinha: Mr. Chairman, he 
•ays five years period is taken up 
with regard to getting to the clinical 
test. Now, my second question is: 
how many years it will take for a 
laboratory stage pilot plant to pass 
into a commercial stage? Has that 
point been studied by the learned 
witness? Can he tell -us in Indian 
conditions of technology what time it 
will take for developing a laboratory 
stage plant to commercial stage. 
Here we are not discussing any pro­
position in a theoratical way. We are 
here called upon to apply our mind to 
give a practical hape to this Bill which 
will be a workable proposition for the 
development of industry in this coun­
try. We are not concerned with 
theories. Therefore, I would like to 
know from the practical experience

* #f the learned witness, of his own. 
experience, that in the Indian condi­
tions how many years it will take to 
get the commercial stage production 
after the laboratory tests are over?

Dr. M. L. Dhar: This will require , 
an extended answer. The answer is 
*ra>fold. Firstly, are we dealing 
with a .drug which has been disctfv*- 
Md today er »re we dealing with-*

a drug which has been announced 
and hag been patented & produced by * 
somebody. If we are dealing with a 
drug which has been discovered de 
novo under our conditions fes they 
are today— I may point* out in this 
connection that the conditions of tech­
nological development, availability of 
raw materials, availability of equip- * 
ment which we need for working up 

.these raw-materials we had nothing 
it  all in this direction, a few years 
ago. We are still getting, most of the 
equipment from abroad. We still
import a large number of interme­
diate chemicals. But in the recent 
past and now, very serious efforts 
are afoot by Government agencies and 
by private sector to get fine chemi­
cals and intermediates and the equip­
ment made in thig country. Sir,—*in 
the meantime naturally . the techno­
logists get trained. I will give an 
example. At "the Central Drug Re­
rearch Institute we started a process 
development unit roundabout four 
years ago. It took l i  years to get it 
equipped. We started functioning
about-24 to 30 months later. In this 
period we have worked on 15 diffe­
rent processes, synthetic processes, of 
producing drugs. I am talking about 
known drugs. We have developed 
the technical know-how about these. 
We have demonstrated the technical- 
know-how of a number of these to the 
industries. Two products are under­
production by the industry in the 
country now.

%
Mr. Chairman; His simple question 

is: what time does it take from clim* 
cal stage to commercial stage?

Dr. M. L. Dhar: Sir, the words used 
are ‘Indian conditions’ and it wants 
an extended reply. Under the Indian 
conditions, if I know what I have to 
make, I Bhould be able to bring it to 
commercial stage in about a year1* 
time.

Shri R. P. Sinha: Will it be correct 
to say that on an average It will tat* 
ofte ye*r‘ to develop pilot - stage
ioi commeBBiali stage? ,j*
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• Dr, !H  L  Dhar: I have aaid nor­
mally it will take, for a sitnple known 
drug, one year whereas it may take 
more than .one year in others. On an 
average I said one year.

Shri R. P. Sinha: Is the witness 
aware thaf at Pimpri for haymycinit 
is now more than three years when 
they completed their pilot production 
and they have not yet gone into 
commercial production because of the 
technological development available 
in India and so many other diffi­
culties are there

Mr. Chairman: W e have already
gone to Pimpri and the information 
is available with us.

Shri R. P. Sinha: I Want the ans­
wer from the witness.

Dr. M. L # Dhar: If you like, I would 
perhaps say  something about haymy- 
cin because I happen to be concern­
ed with Hindustan Antibiotics. I 
have earlier saia we are making 
efforts to make equipment in this 
.ountry. If we have to import equip­

ment it must take time, r know the 
difficulties involved. Some of the 
equipment had to be imported.

Shri R. P. Sinha: What I understand 
from the witness is this: it takes some 
time in Indian conditions because we 
are technologically backward, we have 
got to develop *our own process, we 
have got to import technology and 
equipment, therefore it takes some 
time to deve’op from the initial stage 
to the commercial. stage. Now, sup­
posing 6 year's time is required for 
clinical test, if I would say one to 
three years may be required for 
developing commercial stage produc­
tion, that means that seven to nine 
years will be taken up before the 
commercial production starts. The 
witness has stated that seven years' 
period should be enough for grant o f  
patent . . . .

Shri Kashi Ram Gupta: From the
date of sealing.

Shri R. P. Sinha: Now, if 7 to #
years, according to the witness, will 
be taken up for the purpose of com­
ing into commerical production then 
the patent will have expired before 
it goes into commercal production. 
The witness has given very informa­
tive information with regard to re­
search work that is being done in 
India. He has stated the amount of 
money spent in India and the amount 
of money that is spent in America. 
What is necessary according to the 
witness is that more and more money 
should be spent both on the research 
in the private sector and in the pub­
lic sector. For the public sector Par- f 
liament can provide money to the 
Drug Research Institute without ask­
ing whether we are getting adequate 
return or not. So far as the private 
sector research is concerned as in 
America and other places, there 
should be adequate investment in it 
in time to come. We are going to 
have a patent law of seven years 
period and if we take about seven to 
nine years, according to the witness, 
to go into commercial production, how 
do we expect that the research in the 
private secter will develop either with 
the assistance of the Indian invest­
ment or by inviting foreign capita! 
for research work? These are con­
tradictions. I shall be greatful if the 
witness can throw some light on this 
subject.

Dr. M. L. Dhar: In my llrst state­
ment that I made I said that the peo­
ple in the laboratory do two things. 
They do biological tests of the com­
pound. They also go on simultane­
ously developing a process for the 
production of the drug. So, by thte r 

.time the drug is clinically tried the 
method for its commercial production 
is ready. Therefore, the figure of 7 
to 9 years is not correct. I will say 
five years. I think I have answered 
the question, Sir.

Shri Kashi Ram Gupta: Question h  
this* CIBA spends, with <me«-thi*d 
icUmtists* doub’e Die amount which 
our Institute spends. Is there some
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reason behind it? What is the correct 
position?

Mr. Chairman: fie does not say it is 
sufficient. He says more must be 
spent.

Shri Kaahi Ram Gupta: No, Sir; 1 
want to know the reason behind 
ft. The point is that CIBA/s expenses 
are unusually high.

Dr. M. L. Dhar: I would like to
answer this question, Sir. It is com­
mon knowledge all over the world— I 
am not talking about the USSR, I am 
talking about Europe, USA and also 
,our country— that industry always 
pays a lot more to their scientists, 
provides much better facilities tha 
what the Government provides. Yet, 
it does not mean that spending a lot 
more money for lesser effort is wise.

Shri K. K. Warior: In the ancient
Ayurvedic system, in our place in 
Kerala, we are told that there are 
about one thousand combinations. 
Then it is called ‘Shastra yoga/ I 
wish to know whether the Lucknow 
Laboratory is passing it only as a 
single substance or in combination 
with herbs, tetc.?

Dr. M. L. Dhar: The correct assess­
ment of the combination can be done 
in a hospital. If the hospital estab­
lishes the usefulness of a a combina­
tion then the laboratory can work on 
the components of these combinations. 
I have been trying to say this before 
the Indian Council of Medical Re­
search and Health Minister that clini­
cal trials and introduction of modern

* medicines must go on simultaneously.

Bhri K. K. Wariar: Now I wish to 
know whether the activity of a single 
substance will be the same or differ­
ent?

Mr. Chairman: It has to be different. 
It cannot be the same.

-■ K. K. W u t«C  Thifdlys, ho*f 
Our oft knowledge ifl integrated into

the new system I speak from political 
knowledge and not from scientific 
knowledge. What is the activity of 
the Lucknow Laboratory to enrich 
itself and enrich our knowledge 
already there? It has stagnated for 
some time. It is my information. 
Otherwise, I don’t mind exploiting our 
drugs by somebody pise— which they 
are doing.

Dr. M. L. Dhar: I would only say, 
as the learned Member here has him­
self said, that there is stagnation in 
this. The whole system has remained 
stagnant for about 2000 years. Knqw- 
ledge.has advanced. I, as a scientific 
worker, would like to look at it in an 
analytical manner. I would like to 
be assured that the knowledge that 
was available about 2000 years ago 
has not been passed on to us in an 
adulterated form. If this could be 
resolVed It would be a wonder, and 
this is the effort which we have to 
make.

Shri K. K . Warior: Is there any
mutual understanding to integrate the 
modern scientific technological know­
ledge with the old wisdom so that we 
will have an indigenous content in the 
system with modern standardised 
pharmacology.

Mr. Chairman: That is what they
are trying to do.

Dr. M. L. Dhar: We are doing our 
best to find out objectively by means 
of modern scientific methods what we 
can get out of the ancient drugs.

Shri K. K. Warior: How long will 
you take to have a complete indigen­
ous pharmacopoea in which all our 
Indian drugs would be included?

Dr. C. B. Singh* All of them!

Mr. Chairman: Out of about 4000 
drugs how many CDRI has taken up?

* . ’
Dr. M. L. Dhar: About 400 of them.

. i . .

: Sferi K K. Warlors In?how* Many  ̂
we have succeeded »o far?
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Mr. Chairman: It takes time.

Shri Warior: I don't say that all 
of them should be taken up at a time.
I only want to know whether they are 
inclined to take up these ancient drugs 
also or whether they will be guided 
purely by the modern technology.

Dr. M. L. Dhar: The CDRI was set 
up to find out new drugs; whether 
they came from the ancient system or 
from the modern system was not em­
phasised. Naturally, we as a labora­
tory are anxious to discover new drugs 
from whatever system it may come. 
We are doing our utmost in that 
direction.

Shrf K. K. Warior: How many 
patents this Institute has taken now? 
How many of them are successful?

Dr. M. L. Dhar: I think 1  have 
given all the information in my note. 
We have reluctantly taken 36 patents.

Shri K. K. Warior: Is there any 
possibility of foreigners stealing our 
processes?

Dr. M, L. Dhar: I don't think I can 
answer this question.

Shri K. K. Warior: Have you taken 
patents for your drugs in foreign 
countries?

Dr. M. L. Dhar: Two or three.

Shri IL K. Warior: Has it give^ 
foreign exchange earnings?

Dr. M. L. Dhar: W e are not expect­
ing at present.

Shri Prabhn Dayal Himatsingka: You* 
know the difference between the 
patehted drug ani the developed drug 
as sealed for use. You think that 
your drugs will be accepted by the 
Doctors very quickly immediately 
a^ter the dryg .whictf w ill,
enable’ you to realise your invest­
ments?

Dr. M. t .  Dhar: In a democracy, It 
will depend upon how much sales pro­
motion the manufacturer is able to do 
and also on his persuasion of the 
Doctors. In a more rigid system of 
Government, if it is prescribed that 
the Doctors will use Drug A  then the 
Doctors will have to use the Drug A.

Shri Prabhu Dayal Himatsingka:
Will it be possible to sell these drugs 
quickly for the ordinary people who 
are not big manufacturers?

Dr. M L. Dhar: I don't think that 
the drug industry can be run by an
individual or as a cottage Industry.

\, p
Dr. C. B. Singh: There was a pro­

posal to have a hospital for drug 
trials.

Dr. M. L. Dhar: There was a pro­
posal to have a hospital. But my 
personal belief is that a research labo­
ratory finding out a drug must not 
have a hospital attached to itself be­
cause the clinical tests must be com­
pletely objective and independent of 
the influence of the laboratory.

Dr. € . BL Singh: Where are these 
clinical tests done now?

Dr. M. L. Dhar: King George's
Medical College, Seth G. M. Medical 
College and also in the Indian Council 
of Medical Research.

Dr. C. B. Singh: As the proposal
was to send them to Kanpur or 
Lucknow. 1 asked this question for 
my information.

Dr. M. L. Dhar: The Lucknow
Medical College has tried one of our 
drugs on over a 100 patients by,now.

Mr. Chairman: W e thank you, Dr. 
Dhar.

j ■ r

AThe witness then withdraw) .
“*•' i*:., >>. \ .

(The Committee then adjourned)
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(The witnesses were called in and 
they took their seats)

Mr. Chairman: I must repeat the
formula. You know the evidence that 
you give is public. It will be printed 
and circulated to the Members of 
Parliament and placed on the table of 
the House. Even if you feel that any 
part of the evidence to be confidential, 
it will be printed and circulated. 
Have you got to say anything on the 
Patent’s Bill? You may please give 
us your opinion.

Shri S. K . Borkar: Sir, the period 
of the validity of a patent as proposed 
in the Bill is ten years. I would sub­
mit that ten years is more than ade­
quate to meet the needs of the situa­
tion, and if it is possible it may be 
lowered to seven years, because 7 
years period is more than adequate 
to compensate for the research costs 
that the manufacturer incurs and will 
also give him sufficient returns for the 
expenditure that he makes on drug 
research.

The provi^on t#or licence of rights 
is absolutely a ihust because merely

of Patents and Designs, Calcutta,

having compulsory licensing whicV 
provision exists in the present Act 
is not enough for the development of 
this industry in this country. If it is 
possible by some ways to provide Tor 
getting the technical know-how from 
the patentee that would be a desirable 
addition to the present provisions.

These are the general remarks I 
have to offer in regard to the provi­
sions of the present Bill and if there 
are any questions, I would be glad to 
answer.

Mr. Chairman: You said that the 
period of patent ihould be 7 years. 
The present Bill provides years 
from the date of specification.

Shri s. K. Borkar: From the date 
of final specification.

Mr. Chairman: Suppose we make it 
7 years from the date of sealing?

Shri S. K. Borkar: It depends upon 
the time taiken between the date of 
filing the specification and the date ctf 
sealing. If it is about a year or so, 
one would not mind, but if it takes 
an inordinately long time, the actual 
period to which the patent would be 
applicable should be 10 years from 
the date of filing.

Mr. Chatm an: 10 yearn from the 
date of spedtpptj&n? ■
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8hrt S. K. Borkar: From the date 
of filing the complete specification.

Mr. Chairman: What is the time
given for filing the complete specifica­
tion after the application?

Shri S. K. Borkar: It is 18 months.

Shri K. V. Venkatachaiam: It is
about a year. One year is given for 
filing the complete specification.

Mr. Chairman: The present Bill 
provides 10 years from the date of 
specification. Suppose we make it 7 
years from the date of sealing?

* Shri S. K. Borkar: After filing the 
complete specification till the date of 
sealing— that period we will have to 
take into account.

Mr. Chairman: What is that period?

Shri S. K. Borkar: That could be 
reduced to one year—that is from the 
date of filing the complete specification 
till the date of sealing. In that case, 
7 years after the date of sealing is 
acceptable.

What shall have to be done could 
be done better perhaps by administra­
tive action. Under the Industries 
(Development and Regulations) Act 
there are certain provisions which the 
applicant for patents has to comply 
with and perhaps these provisions 
could be made use of for getting the 
knowhow. Merely providing in law 
perhaps may not meet the situation 
because we cannot force the party to 
give the know-how. Then again we 
are not quite sure whether the know­
how that is available is the best know- 

v how. This is a matter which will 
have to be examined by a very high 
technical Committee. Even at the 
moment we are not quite sure whether 
the technology that is available here 
is the best technology. After all the 
criterion for a good technology and 
the index of that would be the ulti­
mate price at which the product is 
made available. The 
technology the lower should be the

cost. But our experience hare has 
been quite the opposite. >

Mr. Chairman: Can administrative
measures get us the technical know­
how? Is it possible? It may be done 
by administrative measures— you said.

Shri S. K. Borkar: Both adminis­
tratively and there should also be 
some provision in this Act.

Mr. Chairman: That is what I say.
What do you propose as Drug Control­
ler? Suppose you want to provide 
some provision whereby the technical 
know-how is made available.

Shri S. K. Borkan At present the 
maximum rate of royalty has been 
fixed at 4 per cent. That is only to 
enable one to work a patent. If there 
was an additional incentive given—  
say if the best know-how is also made 
available, the rate of royalty could be 
slightly increased or some ad hoc 
money sanctioned—that would be * 
sort of incentive.

Mr. Chairman: What will be the pro­
per percentage you would suggest?

Shri S. K. Borkar: If the know-how 
is made available, another 4 per cent. 
To-day I find a lot of money is spent 
by way of giving know-how to us. ,

Mr. Chairman: Have you got any
idea of what they pay now for the 
know-how?

Shri S. K. Borkar: Those figures I 
do not know. Royalty is a sort of
perpetual payment. If some ad hoc 
money could be sanctioned, we could 
save a lot.

Shri V. B. Gandhi: Is not the
royalty a kind of consideration for 
giving the know-how?

Shri S. K. Borkar: I will come to 
you.

Mr. Chairman: Can we provide by 
law here for the additional percentage 
for know-how? Or should it be a 
matter for negotiation?
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matter for negotiation. I cannot sug­
gest what provision can be made in 
the law.

Mr. Chairman: Can you suggest
how it could be brought into the Bill 
itself?

Shri S. ]K, Borker: I will think over
it.

Mr. Chairman: You consider the 
licence of right is a must If the 
Government is to have that power, is « 
it not necessary to pay some compen­
sation to the man?

Shri 8* K. Borkar: That does not 
preclude the paying of royalty. There 
is a provision in the Bill— clause 
88(5).

Mr, Chairman: Where the Govern­
ment want to import, do you think 
that the Government can import or 
get those medicines without even pay­
ment of the royalty?

Shri S. K. Borkar: You refer to 
Section *48, the right of Government to 
import. It would be quite fair if a 
provision is made for paying compen­
sation.

llr. Chairman: Yes, there should be 
some compensation; otherwise, it 
means expropriation.

Shri S. K. Borkar: Hate of compen­
sation may be the same a's provided 
in the case of royalty. About a—  
maximum of 4 per cent subject to tax.

Mr. Chairman: Suppose a patent is 
taken and then what steps are carried 
out? What is the time taken by your 
office to give a licence to the manu­
facturer?

Shri 8. K . Borkar: In the case of
an entirely new drug it takes on an 
average about 2 years.

Mr. Chairman: When it takes so 
much time, can you not reduce that 
peri9d?

Shri S. K. Borkar: That depends
upon the facilities available in the 
country for carrying out clinical trials 
and the nature of the drug. At the 
moment we do not have enough faci­
lities. Suppose a new drug is deve­
loped at a stage where it has passed 
the toxicity and other pharmocological 
trials. When it comes to trial on 
human beings it has to go to the hos­
pitals and the trials should be carried 
out under expert supervision. We try 
to see where the specialists are avail­
able and where the facilities exist.
At present these are not enough. The 
result is if one individual specialist is . 
busy trying one drug it takes him 
quite some time before he undertakes 
to try another drug. Unless these * 
facilities are expanded, the time can­
not be shortened. There have been 
some drugs which have taken as much 
as 36 months whereas there are others 
where it has taken about 8-9 .nonths 
depending upon the nature of the 
drug.

Mr. Chairman: Also the side effects 
have to be taken into account.

Shri S. K. Borkar: Naturally clinical 
trials and toxicity tests are for that. 
W e are trying to expand the facilities.
In the case of drugs which are liable 
to be used on a long-term basis for 
chronic cases, as for instance the drugs 
for diabetes or drugs which patients 
have to live with such as anti-hyper­
tension drugs, it is necessary to be 
very very cautious and you should 
also see the long term ejects of using 
them.

Mr. Chairman: Does it take the same 
time in other countries? ■**

Shri* S. K. Borkar: In the United 
States, of late, since the Thalidomide 
incident, they are more cautious than 
what they used to be. There again 
they have got greater facilities. They 
spend a lot of money on medical re­
search. W e cannot strictly compare 
the facilities available there with the 
facilities that we have here. I should

4
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say that for complete investigation, a 
period of about 2 years would not be 
too much. After all we must be sure 
that the drug is safe. Then it must 
be efficacious.

Mr. Chairman:' We have heard that 
it takes about 5-7 years to bring it 
into use. How can we reduce the per­
iod to the minimum?

Shri S. K. Borkar: There are cer­
tain trials which cannot be accelerated, 
particularly if you want to see the 
long term effect of the drug.

p Dr. C. B. Singh: Evidence has come 
before the Committee that it takes 
about 7 years.

Mr. Chairman: First the discovery 
is made and then tried on animals and 
then tried on human-beings. Evidence 
has been given before the Committee 
that it takes about 7 to 10 years be­
fore it reaches the production stage 
and the marketing stage. So there is 
hardly any time to recoup the research 
costs and also to make some profit. 
Your argument is that this period can­
not be reduced.

Shri S. K. Borkar: I was making the 
point about the clinical trials only.

Shri R. P. Sinha: What are these 
clinical trials and who does them?

Shri P. S. Naskat: The Chairman 
has put three points specifically and 
you may answer those three points.

Shri S. K. Borkar: I stated only the 
thne taken, for clinical trials on 

% human-beings. I was not referring to 
the earlier period.

Mr. Chairman: The point is that it 
takes about 4 to 5 years to discover 
the drug and then including the trials 
on animals and on human-beings it 
takes about 7 years to reach the pto- 
ductioa and the marketing stage. „

Shri S. K. Borkar: It all depends 
upon the facilities that the manufac- ^

turers have. In most cases, the various 
operations are collatual.

Dr. C. B. Singh: The CDRI has got 
the best facilities— will you agree 
with this?

Shri S. K, Borkar: I agree with that.

Mr. Chairman: It takes about 3 to 
4 years earlier also; that is whait the 
evidence before the committee says.

Shri S. K. Borkar: Maybe in the
case of some drugs the time taken is 
that much. •

Shri R. P. Sinha: There is a* point 
of order which I would like to submit 
for your ruling. This is a parliamen­
tary committee and we enjoy all the 
privileges of Parliament. I would like 
to say that the Ministers and the offi­
cers must be careful befofe they 
answer our questions and should also 
be conscious of this fact that on fact­
ual ‘matters they do not mislead the 
committee. The Ministers and the 
officers may mislead the Cabinet and 
we don't know what happens there. 
But misleading the parliamentary com­
mittee involves a breach of privilege.

Mr. Chairman: I agree with you, but 
there is no point of order.

Shri Bibhuti Mishra: You just now 
mentioned that the period of validity 
of patents after sealing should be 7 
years. What did you suggest to the 
Government about this period?

Shri S. K. Borkar: Our original pro­
posal was 7 years. We tried to put 
our own views • •..

Shri P« S. Naskar: To the Health
Ministry.

Shri S. K. Borkar: Yes. 7 years
from the date of final specification. 7 
years has been made into 10 years 
perhaps to accommodate the various 
views as represented to Govermhent.
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Shri Bibhuti Mishra: How much

time will it take for the department 
to finally seal the patent from the 
date of application?

Slari S. K. Borkar: The Member pro­
bably wants to know how long it will 
take for anyone to put into ihe 
market a drug from the date it has 
been patented.

Shri Bibhuti Mishra: How much
time your department will take to 
finally seal the patent from the date 
of its application?

Shri S. K. Borkar: My department 
is not concerned with the granting of 
patents.

ltr. Chairman: Mr. Mishra, he is the 
Drags Controller.

Shri Bibhuti Mishra: But he is an
expert and he may give his views 
about this.

Mr. Chairman: The Patents Con­
troller is coming to give his evidence 
and you can ask him this question.

Shri Bibhuti Mishra: What is your 
view about India becoming self-suffi­
cient in drugs and medicines and how 
long will it take?

Shri S. K. Borkar: First we have to 
build up our basic organic chemical 
industry and till such time a$ we don't 
have the basic organic chemical in­
dustry we' cannot hope to become 
self-sufficient. Attempts are now being 
made to start Hindustan Organics; 
maybe next year it might go into 
production. It is only then we can 
think of self-sufficiency.

Shri Bibhuti Mishra: Can you give 
us any idea as to how much of medi­
cines and intermediates we get from 
abroad?

Shri. S. K. Borkar: About the patent­
ed medicines, as it is commonly under­
stood, there is a flight difference 
ittmi what we mean by patents in thh

Bill. The common conception of a 
patent medicine is any tonic* But any­
thing that you take as a patented 
medicine is commonly deemed *o be 
a patent. That is not the meaning 
conveyed by patents in this Bill. The 
total import bill in respect of drugs 
including the chemicals and inter­
mediates comes to about Rs. 13 crores.

Mr. Chairman: Can you give the
break-up?

Shri S. K. Borkar: I will certainly 
sertd the information. Intermediates 
worth about 2} to 3 crores are im­
ported. We don't allow the finished 
drugs to be imported. We get the, 
things in a basic form; basic drugs 
are imported and then formulated.

&hri Bibhuti Mishra: In India
certain factories have been set up on 
collaboration basis. As the Drug Con­
troller, are you in favour of collabo­
ration?

Shri S. K. Borkar: In the absence
of our own industry and in order to 
maintain the health of the people, 
collaboration is a second line of app­
roach. The first line of preference 
would certainly be to have our own 
industry whether it is in the public 
sector or in the private sector. Col­
laboration will come next. We must 
have our own industry. But if that 
is not possible, then we can go into 
collaboration.

Shri Bibhuti Mishra: You said that 
we import Rs. 13 crores worth of 
drugs and out of that Rs. 2\ crores 
worth are intermediates. Can we get 
alternative supplies? For example, 
if we don’t get sugar, we can use 
gur. •

Shri S. K. Borkar: Whether it is 
sugar or gur, what is needed is sugar­
cane. Now when I mentioned the 
Hindustan Organic Chemicals, i was 
referring to the basic industry. It is 
only then we can think of a lower 
chemical or a higher chemical. At 
the moment, we don’t have any basic 
industry.
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Shri S; K. Borkar: The quality of 
the drug has no relation to patents. 
The quality is governed by the Drugs 
Act. Whether a drug is patented or 
not, the standards are controlled 
under a separate legislation.

Shri Bibhuti Mishra: In Ayurvedic 
medicines there is no patent. But 
it has also got somo formula. Any 
doctor can produce the medicine from 
that formula, like Chavanprash. If 
the doctor makes it well, then jt 
works. So patent is harmful to 
India.

Shri S. K. Borkar: Patents relate 
only to the basic drugs and not to the 
formulations.

Shri Sham Lai Saraf: To what e x -­
tent have our laboratories shown ail” 
round progress in ensuring creative 
capacity so that they are able to 
manufacture these basic drugs?

Shri S. K. Borkar: So far as the
development of new drugs is con­
cerned, our contribution has not been 
very sizeable. But so far as formula­
tions are concerned, our industry has 
done very well and it can compare 
with any in the world. About basic 
drugs, there are a few factories where 
we have started making them from 
intermediates and even lower chemi­
cals. In this connection, I would re­
fer to the attempts made in the Calcu­
tta and Baroda regions. There are 
two or three firms there who have 
been poineers in this effort and - 
might make myself bold *o mention 
4heir names— the Bengal Immunity, 
the Bast India Pharmaceuticals, 
Bengal Chemicals and Alembics. Ben- 
ticals and Alembics have done their 
best to make their drugs from the 
basic stages without any .foreign 
know-how and without any foreign 
collaboration. They have done much 
better in the manufacture of basic 
drug* than same of the Western India 
counterparts.

Shri Sham Lai Saraf: Out of the
total drugs that are being prescribed, 
only 2 per cent are patented* drugs 
and out of this, 98 per cent is im­
ported. Now keeping that in  ̂ view, 
may I know how our Drug Controller 
proposes to remain in touch with the 
creative capacity vis-a-via the life- 
saving drugs being achieved or main* 
tained in the foreign countries, parti­
cularly in the advanced countries? 
How does he propose to do it when 
he suggests that against the accepted 
period of registration of these patent­
able drugs in the rest of the world, 
particularly the advanced countries, 
and a period of 10 years initially as 
recommended in this Bill, he still 
wants 7 years?

Shri S. K. Borkar: In regard to the 
first question, namely, that out of the 
drugs that are consumed in this coun­
try, only 2 per cent constitute The 
patented drugs, Sir, I beg to differ . . .

Shri Sham L&1 Saraf: It is not my
statement; this is what we have been 
given.

Shri S. K. Borkar: I really do not 
know the source. Here I have got 
only a cross-section of the drugs 
which are currently marketed in this 
country and out of a total turnover 
of Rs. 150 crores in drugs, the patented 
items constitute about Rs. 60 ':rores 
worth. It may be, Sir, that the drug 
ingredient in a tablet or in an injec­
tion forms a small proportion of the 
total cost or the price of the formulat­
ed product. For example, I will take 
the case of a drug which is used 
against inflammations. Now if you 
go into thfe cost of the drug itself, it 
may be about 8 paise in a five milli­
gram tablet—I am only giving you a 
rough idea; i f  I am allowed to calcu­
late, I will be able to give a correct 
figure, but now I am only giving a 
case in point. When it is sold# I will 
have to pay something like 80 paise.
If you take 80 paise as the turnover, 
the ingredient is only 10 per cent. 
From that point of view even, I  guess 
that the statement that only 2 per



8 4 4

cent of'the patented drugs are in use 
in the country is far below the faotual 
position.

♦ i
Mr, Chairman: What is the per­

centage according to you?

Shri S. K . Borkar: About 60 per
cent of the drugs currently marketed 
consists of patented drugs. That is to 
say thai in these formulations there 
is an ingredient which is patented. 
Now we say that our drug industry 
has made phenomenal progress. Cer­
tainly from Rs. 10 crores in 1948 to 
Rs* 160 crores today is really pheno­
menal progress. But if you analyse 
the figures to see how this amount of 
Rs. 1504 crores is made up, I  would 
say that at least 50 per cent of Rs. 150 
crores consists of drugs which are 
sold over the counter.. Tonics and 
vitamins and medicines like anacin 
and aspro constitute by and large a 
large share pf this Rs. 150 crores. So, 
if we exclude this, the remaining por­
tion of the drugs— say about Rs. 80 or 
Rs. 90 crores— is actually prescribed 
by the physicians. Out of this amount 
of Rs. 90 crores, I would certainly say 
that at least Rs. 60 crores are those 
which are patented, or which contain 
an ingredient in them which is patent­
ed,

Shri Sham Lai Saraf: Another thing. 
It is corollary to this question. Is it 
60 per cent from the point of view 
of ingredients as far4 as the drug is 
concerned or from the point of view 
of the total cost factor?

Shri S. K. Borkar: It is from the 
turn-over.

. Shri Sham Lai Saraf: You mean the 
sale price, not the cost.

Shri S. K. Borkar: Yes.

Shri Sham Lai Saraf: I was under 
the impression that it is too less a 
proportion. Becaiisj| of the explana­
tion that he has given, it seems the 
proportion is much more. All the 
same it becomes very necessary lor us 
to know one thing. Most of the

foreign know-how is imported into 
this country, particularly with .regard 
to these basic drugs and advanced 
drugs and all these life-saving drugs. 
When compared to the rest of the 
advanced countries of the world, he 
suggests that the patentable period 
under these registered patents should 
be brought down to 7 years. May 1 
know whether it will be compatible 
with all that is prevalent in other 
such countries, whether they could be 
prepared, or such personF who are in 
the possession of this know-how in 
those countries will be prepared to 
come to this country or allow this 
country to import the kflbw-how.

Shri S. K. Borkar; Foreigners may 
be reluctant to come under these con­
ditions. But that itself might promote 
our own industries. That might be 
conducive to ourselves becoming self- 
reliant. If anything comes in the way 
tojiay in our becoming self-reliant, it 
is the Patent Law.

Mr. Chairman: They say, necessity 
is the mother of invention.

Shri Sham Lai Saraf: A  little 
earlier, the Drug Controller said that 
we are pretty backward in creative 
capacity with regard to the basic drugs 
and at the same time he says if we 
almost ban indirectly or discourage 
import of foreign know-how or inven­
tive inventions, it will help us, 
because, as you said Sir, necessity is 
the mother of invention. We agree. 
But how will he balance the two* 
Whether in his view the first position 
will be correct or the second. If the 
first position is correct, he will have 
t0 explain how it will be possible for 
this country to remain in touch with 
the modern progress in the advanced 
countries of the world if we directly 
or indirectly ban import of know-how 
into this country.

Shri S. K. Borkar: In any case, we 
shall have to be in touch with the 
developments in other countries. Now 
to be in touch, to be acquainted with
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the developments in other countries, 
whether it is necessary for the for­
eigners to come here or can we not 
d0 it ourselves is the question. The 
literature is there, the patents are 
published and it is for us how to orga­
nise our own services, our own depart­
ments and to get the know-how.

Shri Sham Lai Saraf: Another ques­
tion. It may not have a direct bear­
ing on this subject Will you please 
apprise us as to the prevalence or the 
presence of spurious drugs in the 
market? Whether you have got any­
thing to do with that, whether you 
have in any way been able to lay your 
hands on the spurious drugs that are 
being manufactured. You may be 
knowing that spurious drugs that 
appear in the market today are 
almost the drugs that have been 
patented. To that extent also, spa- 
riousness has come into the market. 
May I know what he has got to say 
with regard to that.

Shri S. K. Borkar: A  reply to this 
question will involve entering into 
the provisions of the Drugs Act, but 
without trying to enter into that I 
might say that firpt of all the common 
conception of a spurious drug is that 
any drug which is not standard is 
spurious.

Mr. Chairman: Sub-standard drug.
»

Shri S. K. Borkar: Yes, sub-stan­
dard drug. There must be a clear 
distinction between spurious and the 
sub-standard drug. Every drug manu­
facturer in "fhis country must be 
licensed, otherwise he cannot make

* drugs. The Government of India had 
appointed a Committee under Mr. 
Naskar— the Drugs and Equipment 
Standards Committee. They went 
thoroughly into'this question and they 
did come across spurious drugs in the 
market i.e. drugs which were quite 
different from what they were repre­
sented to be, and they came to the 
conclusion that the incidence of spu­
rious drugs is not so large as it was

originally supposed to be. Then again, 
spurious drugs were manufactured by 
unlicensed manufacturers whos* 
whereabouts were not known and who 
were not licensed of course. But 
amongst the licensed manufacturers, 
there are a large number of drugs 
which do not conform to standards. 
It is all uniform whether it is a big 
manufacturer or a small manufacturer. 
Even we have got reports on samples 
manufactured by very good manufac- 
lurers which were not found to be of 
standard quality. It is mostly in res­
pect of vitamin preparations which 
are liable to deteriorate, whose stan­
dards go down. But in regard to 
spurious drugs we are concerned with 
it and we are taking, whatever steps 
we have to take to see that spurious 
drugs are not coming into the market.

Dr. C. B. Singh: I wonder if you 
have seen the Supplementary Memo­
randum on The Patent Bill of OPPI. 
If you see Appendix No. 5— it is a 
very important Memorandum and I 
want you to look into it carefully—  
they have given statistical figures of 
the various drugs and the time it took 
t0 bring them into the market from 
the date of filing of the application, 
from the date of the patent right 
being given, in the two countries—  
India and the U.S.A. If you look to 
the figures given for India, you will 
be surprised that except one drug, 
majority of them have taken more 
time— you can see from top to bottom,
I have drawn a line .there. In view 
of the statistical figures that are given 
there, would you like to change your 
mind that it takes round about 5 to 6 
years to introduce a drug into this 
country.

Shri S. K. Borkar: Now I will read 
only the first item— Chlortertra* 
cycline. Under that in India patent 
was granted in 1950, but the product 
was introduced in 1959—i.e. space of 
9 years. Now to what this is attri­
butable is the question. .

Dr. C. B. Singh: That is not the
point. Kindly see the figures. The 
figure is given all along about the
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period taken in India from the date of 
the filing of the application, figure is 
also given from the date of grant of 
patents right and then the date of 
introduction. Kindly see that and 
let me know what time you think it 
takes to produce the drug in this 
country.

Shii S. K. Borkar: With due respect, , 
unless you know what is it that pre­
vented them from intorducing the pro­
duct earlier ,it is difficult to say. There 
might be various reasons which may 
be coverd by the provisions of the 
Drugs Act or Industries (Development 
and Regulation) Act. They may not 
be wanting to introduce the product 
because they may not be wanting to

* manufacture it here if they could im­
port it. These are some of the con­
siderations which weight with them 
before introducing the. product in the 
country.

Dr. C. B, Singh: Explanations are 
also given. I wanted your opinion. 
In view of these statistics will you 
still stick to the figures you have 
given? This is an important point.

Shri E , P. Sinha: I would like the 
Drug Controller to examine the reasons 
given there and give us a note as to 
whether the reasons that are given 
here are correct or not. Secondly, we 
in this Committee are to be guided by 
the time actually taken. We are not 
going behind the reasons. We have 
to go by the factual data available in 
this country. Based on that we will 
draw our own conclusion. We want 
more help to correctly assess the situa­
tion. Based on that we will be guided 
by our own judgment.

Mr. Chairman: Before the manufac­
turer produces a particular drug, he 
has first of all to pass through the 
patent process. Then he must obtain 
clearance from you. Then he has to 
get clearance from the Industries 
(Development and Regulations) Act.
Is there anything else?

Shri S. R . Borkar: So far as regula­
tions are concerned, these are the only 
three.

Shri R. P. Sinha: Tha fourth one if 
obtaining foreign exchange.

Mr. Chairman: Please give us an
idea of the time each of these takes.

Shri R. p. Sinha: We have to go by 
the actual position. We should not 
proceed on theoretical basis.

Mr. Chairman: You take two or 
three patent drugs and give us what 
time each has taken.

Dr. C. B. Singh: This is an impor­
tant point. Otherwise we will be 
groping all the time in the air.

Mr. Chairman Then he has to obtain 
the raw-materials; then machinery. 
Please give us a note on all these.

Dr. C. B. Singh: The Health Minis­
try has produced before us a com­
parative statement showing the prices 
of drugs in India and Pakistan. First 
of all, is there a patent law in Pakis­
tan.

Shri S. K. Borkar: The patent law 
is the same there. Both of us inherit­
ed it from the British. •

Dr. C. B. Singh: What according to 
you is the reason why the drug is 
cheap in Pakistan? Will you be able 
to throw some light on this?

Shri S. K. Borkar: That will be a 
hazardous guess on my part.

Shri B. P. Sinha: Then we can adopt 
the same method here also.

Shri S. K. Borkar: Perhaps the im­
porter brings it at a lowe^>rice.

Shri R. P. Sinha: Please don’t say 
‘perhaps1.

Dr. C. B. Singh: How many of the 
drugs are locally manufactured?

Sturi S. K. Borkar: About India I 
can give this information. None of 
these drugs mentioned here under 
Imperial Chemicals is manufactured 
here. All of them are imported. Even 
the basic drug is imported.
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Dr. €. B, Singh; Do you think that 
the import duty and custom® are lower 
there?

Shri S. K. Borkar: I won’t be able 
to say.

Shri R. P. Sinha: Will it be possible 
to find out?

Dr. C. B. Singh: This information
may be gathered by your office. This 
is important.

Mr. Chairman: With the present re­
lationship with Pakistan, we do not 
known whether we will get the infor­
mation. Anyhow they will try.

Dr. C. B. Singh: Thank you. This 
is a statement giving the comparative 
priced of drugs in several countries. 
It is commonly said that the prices of 
drugs in this country are the highest. 
If you see this statement you will And 
that it is not a fact.

,8 hri S. K. Borkar: I will go through 
these figures. My guess is that in 
absolute terms you may be right. But 
in terms of the earning capacity, they 
are very high.

Shri R. P. Sinha: I could not follow.

Shri S. K. Borkar: If a drug costs 
in the United States five dollars, then 
that amount can be converted into 
rupees at the pre-devaluation rate 
and then you get Rs. 22. This drug 
may cost in India Rs. 18. On this 
basis you may say that it costs less in 
India than in the United States. But 
that is a fallacy because in India to 
earn Rs. 18 an average man has to 
work for ten days. From that point 
of view the price in India is very high. 
We shall not go by the absolute figures 
that may be available.

Dr. C. B. Singh: I think these are 
your figures. It gives you a compari­
son of current domestic and compara­
tive prices in UJSA, Germany, Italy, 
Jgpan and India.

Shri K . Borkar; It is not mine.

Dr. C. B. Singh: These are the
figures which are supplied to us by 
the office. Here we find that the prices 
of these drugs in India—with the ex­
ception of one or two countries— are 
lower than in many other countries.

Shri R. P. jSinha: If the earning
capacity is less, if the cost of produc­
tion of drugs in India is more, "the 
selling price will also be more; be­
cause the selling price has to be 
equated with the cost of production.

Dr. C. B. Singh: Let his study and 
give the reply. This is an important 
point.

Shri R. P. Sintia: Mr. Chairman, I 
have only one question for you, and 
not for the witness.

Mr. Chairman: I am not an expert.

Shri R. P. Sinha: From the way you
put questions, I can say you know 
much more than what we know. The 
point to make is this. They are Gov­
ernment witnesses. They are part of 
the same Government machinery, 
whether it is the Health Ministry or 
whether it is the Ministry of Indus­
tries.

Mr. Chairman: Birds of the same
species!

Shri R. P. Sinha: Now, for us it be­
comes very difficult if we get two^ 
different sets of facts from the Minis­
try of Health and from the Ministry 
of Industry. I would like to have your 
ruling. I suggest that both the offi­
cers of the Ministry of Industry and 
the Ministry of Health sit together 
and check up the facts, instead of 
giving contradictory facts— I think in 
the presence of Shri Venkatachaiam. 
Let us first bring out the facts. They 
have given two different sets of 
figures. Mr. Shah yesterday deposed 
before us that the production is two- 
third from the basic stage and we 
permit only such quantities of birik 
imports of such drugs which are ©ow 
being manufactured here.1 Now,
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says that ICI are only formulating 
drugs and they are not making any 
basic drugs. Two different statements 
are being made by two Government 

. offices. I would like you -to appre­
ciate my difficulty. I suggest that 
both the officers of the Ministry should 
sit together and sort cut among them­
selves and tell us what the facts are.
I will illustrate. From where the 
manufacture is started? What is the 
quantum of manufacture of basic 
drugs here? They say something and 
they say something else Both are 
quoting documents. Both cannot be 
correct. Evidence has been recorded 
and they have given statements which 
are contradicting each other on facts—  
on price, on formulas, on fact where­
from the basic manufacture starts.

Shri Bibhuti Mishra: It is beyond
our scope.

Mr. Chairman: It is all right.

Dr. C. B .' Singh: One more ques­
tion— important one. You know Prof. 
Kilbridge from USA has produced be­
fore us a chart whioh shows that the 
prices of patented drugs available h* 
the general market have fallen over 
a number of years while the prices 
of non-patented drugs have *more or 
less remained the same. Are you in 
a position to give your opinion on 
that?

Shri S. K. Borkar: I do not know
the basis on which the Professor made 
the statement. But our experience is—  
I can support by facts— that drugs 
which are patented remain at a high 
level though in course of time they 
come down, but generally they remain 
at a high pitch. When the Japanese 
delegation came, they also gave some 
graphs and if we see those graphs we 
will find that there are certain drugs 
and that the prices of patented drugs 
remain at a high level I can give 
you one concrete example. I will take 
the question of Tetracyclines— a life- 
âVirijg drtig. 'prfc^ was R4. 3000

Dr. C. B, Singh: We are hot dis­
cussing this point.

Mr. Chairman: Let him finish.

Shri S. K. Borkar: The price did 
fall down. Today it is about Rs. 1157 
per Kg. There is no doubt there has 
been a fall here, but the fall has not 
been appreciable as compared with 4 
the non-patent drugs. Penicillin, 
which is not patented, sells even in 
this country at 40 paise per m.u. If 
it is imported, it is 6 paise per m.u.
In th© case of non-patented drugs 
there is a steep fall in prices as against 
the patented drugs, and to support my 
submission. I can submit definite in­
formation on the patented as well as 
non-patented drugs.

Dr. C. B. Singh: I will like Mr.
Borkar to give us a graph of the cost * 
of non-patented drugs and patented 
drugs for the last ten years in this 
country. I will be sastisfled.

Shri S. K. Borkar: I will do that.

Shii Prahhn Dayal Himatsingka:
Penicillin is being manufactured by 
Government?

Shri S> K. Borkar: Both Govern­
ment as well as private sectors.

Shri Prabhu Dayal Himatsingka:
Government charges the same price 
as private sector?

Shri S. K. Borkar: Almost the same.

Shri Prabhu Dayal Himatsingka:
The cost must be more; that is why 
they are charging more?

Shri S. K Borkar: Might Be. We 
may not have the latestest technology 
on Penicillin. But the fact is that 
prices are higher here than of import­
ed Penicillin. ,

Shri Prftbhu Dayal Himatsingka:
Patent or no patent; the position is 
that because we cannot produce chea­
per things; therefore the price is high? 
Patent does not come in the wriyt
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Shri S. K. Borkar: Patent is only one 
' of the contributory ifactors.

Shu Prabhu Dayal Himatsingka:
Just assume that if there is a patented 
drug and the manufacturer says ‘well, 
you are free to manufacture it’ ; can 
it be . manufactured without some 
know-how being given by the party 
who had been manufacturing it?

ShU s. K. Borkar: That depends 
upon the drug. If it is entirely new, 
it will be difficult to manufacture with 
our old units without the know-how. 
There are a large number of drugs 
which could be manufactured and they 
are being manufactured even today 
by a process which has been develop­
ed in aur own country.

Shri Prabhu Dayal Himatslngka:
If the process is only patented, and 
not the drug, then there is no difficulty 
in manufacturing this drug?

Shri S. K. Brokar: There should be 
no difficulty, excepting, of course, if 
it requires entirely new techonology, 
such as the anti-cancer drugs, in which 
case it may be initially difficult for our 
own people to do it on their own.

Shri Prabhu Dayal Himatsingka:
The (Jelay in introducing a drug 
manufactured here may be due to 
many factors and these factors will 
always be there. You will agree that 
if a drug is manufactured, having 
been manufactured the manufacturers 
will certainly be anxious to put it in 
the market as quickly as possible. He 
will also try to find all possible ways 
He would not be a party to the delay?

Shri S. K. Borkar: This is an assum­
ption. Naturally the manufacturer 
will see to th e  profitability of it. If the 
size of the market is small and his 
jnvestmjent is. l i v e l y  }arge, he may 
t r y  to postpone tjie manufacture of the

• drug till sm&  tjme as the^arket deve-

there. <

Shri Kashi Ram Gupta: The witness 
has stated that out of Rs.. 150 crores 
wprth of drugs abdut Rs. 60 crores 
wroth of drugs include patented drugs 
—may be in proportions. Now, how 
much of it is such which is totally 
patented d?ug and how much is there 
where ingredients are there in large 
proportions.

Shri S. K. Borkar: That will have to 
be worked out. If I have a . multiple 
composition preparation, for instance, 
a tablet containing Aspirin___

Mr. Chairman: You may not give 
for each tablet but on the whole.

Shri Kashi Ram Gupta: My question 
is: how much put of these Rs. 60 crores 
worth of drugs— what percentage—are 
patented drugs.

Shri S. K. Borkar: I could give the 
jexact information later but just to give # 
the Committee an. idea—I have taken 
production in 1965 of about 21 drugs—  
the cost of basic drug, $e such, when 
manufactured here is Rs. 15.7 crores. 
If they were imported they will cost 
us Rs. 5.3 crores. When these drqgs 
are formulated into products and sold 
in the market the total sales turnover 
is worth Rs. 61.2 crores.

Shri Kashi Ram Gupta; So it comes 
to 1/4 of the total production. Now, 
there are two kinds— onewhich can be 
used on a mass scale and the other 
which can be used in' a particular dis­
ease. Can you categorise the value of 
these in these two categdries/ihat is, 
how much is there which is used in 
mass scale and how much is there 
which is used in a particular* or speci­
fic disease?

Shri S. K. Borkar: The items men­
tioned earlier,most of them, are used 
in mass-scale except for two or three. 
I f  the Member insists I  can wo*k out.

Shri Kashi Ram Guptp: Please work 
out and send it to us. . V

,, Yq,i* are,,we; 
. patents have» been taken ty jfo r^ g n
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concerns and under t îe present Bill 
we are hoping that our own people 
will be able to come forward and have 
new patents. Are you in agreement 
with this idea of the present Bill or 
not?

fihrl S. K. Borkar: Sir, our own peo­
ple may not come forward for patents 
but the provisions of the Bill will en­
able them to manufacture the drugs 
here which are already known and 
patented. To be able to patent it must 
be entirely a new drug and that may 
take some time before our industry 
develops to that extent but the pro­
visions of the Bill certainly will enable 
them to put up their own plants.

Mr. Chairman: So far as you are 
concerned you are in favour of this 
Bill.

Still S. K. Borkar: Subject to the
remarks I maHe in the beginning.

fihrl Ka4hl Itam Gupta: The main 
point is: the witness says that they may 
not be able to have new patents 
whereas the purpose of the Bill is to 
enable them to have patents. That is 
fhe flrst ourpose of the Bill and when 
he says they may not come forward..

Mr. Chairman: That may take some 
time but they will come forward.

fihrl Kadhi Ram Gnpta: After what 
time they will be able to come forward.

fihrl S. K. Borkar: That will depend 
on how our research progresses? How 
much money we are able to spend on 
vaoearch? 4

Shri Kashi Ram Gupta: Until and 
xml ess we specifically know where we 
stand-----

Mr. Chairman: By and large this 
Bill will promote research and deve­
lopment and he says that this Bill is 
allright.

>M rl Kaahf Bam Gupta: My next
question is : One is the invention side

of it and the other is production side 
of the present drugs. Now are you 
of the opinion that a clause like this 
may be put: That those who invent 
in this country may be given greater 
period and those who do not invent 
in this country may be given a smaller 
period*. Are you in favour of such a 
clause?

Shri S. K. Borkar: There should be 
uniformity. If you go for one princi­
ple that should be uniform. I personaly 
am not for discrimination.

Shri Kashi Ram Gupta: What is gen­
erally the period taken by your Depart­
ment for giving a certificate to put the 
drug in the market? Does it vary from 
drug to drug oT is it uniform?

Shri S* K. Borkar; It does vary 
from 9 months to 3 years.

Shri Kashi Ram Gupta: Has it
been compared with other countriesf?

Shri S. K. Borkar: Two years, I 
said, was the average. There are 
many drugs which have to be tried 
for longer period but the average 
comes to 2 years.

fihrl Kashi Ram Gupta: It means
it may take even three years. Have 
you got a list of such patented 
drugs which are in mass use and 
which are used for very important 
diseases and which are required at 
such intervals when such diseases 
occur. Have you got a list of such 
medicines?

Shri S. K. Borkar: I have got a 
list but that list is not exhaustive. 
I do have a list but I do not have 
the complete information about 
every drug that has been patented 
in this country.

Shri Kashi Ram Gupta: You may
scrutinise the list and categorise.

Mr. Chairman: What is the use?
Shri Kashi Ram Gupt*: It will be 

tts€$ul. for us > in determining the 
period. I
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Shri P. C. Beroeah: You are a 
Drug Controller for a long time and 
one of your main functions is to see 
that spurious drugs and sub-standard 
drugs do not find their way in the 
market. Are you satisfied that in 
the present Bill enough has been 
provided in regard to that?

Mr* Chairman: This is a patent
bill and not drug control bill. We 
are not concerned with it.

Shri P. C. Borooah: Are you satis*
fied that the Bill, as drafted, will ?o, 
at least, to some way in putting 
down the spurious and sub-standard 
drugs?

Mr. Chairman: There is nothing he 
hag to say.

Shri P. C. Borooah: If you have
no suggestion that means you are 
fully satisfied—

Mr. Chairman: Does this Bill in 
any way help in controlling the 
spurious drugs?

Shri S. K. Borkar: It is entirely a
different aspect.

Shri R. P. Sinha: I would like to 
know what does the Controller think 
as to the impact of patents on the 
price structure of the drugs?

Shri S. K. Borkar: Sir, the impact 
dt patents on price structure is that 
the prices of drugs are high and 
they are maintained at a high level 
for a considerable time.

Shri R. P. Sinba: I want to know:
(i) whether it is a fact that our 
drug prices have been pitched at 
1963 prices level; (ii) while deter­
mining the prices the machinery of 
the Government—whether it is Drug 
Controller or Ministry of Industry—  
go into the entire cost structure of 
t£e drugs and then they fix up the 
ptfce at which any particular drug 
will be sold. If that is s& how pan 
we complain that the patent system
807(B) LS—24. !

i# responsible for the high pxioes? 
If the Government is satisfied that 
there is profiteering going on in a 
patented drug can they not force 
that manufacturer to bring down the 
price? Do they not take into ac­
count the cost structure while
determining the price of any drug 
under the Essential Commodities Act?

Shri S. K. Borkar: Sir, the first 
part of the question relates to the 
pegging of the prices at the level of 
April, 1963. This was done under
the Defence of India Regulations and 
now it has been done under the
Essential Commodities Act. All that
the Government at that time, follow­
ing Chinese aggression, did was to 
accept the prices as were available 
in April, 1963 and they did not ques­
tion the price structure of the manu­
facturers. The anxiety of the Gov­
ernment was to see that there was 
no further risa in the prices of 
dru?s. Government had not deter­
mined the cost or price structure of 
those drugs.

In regard to the second part of 
the question, Sir, to determine the 
cost structure of a patented drug 
requires a large machinery. Now a 
patent drug is assumed to be a new 
drug for which you cannot have a 
parallel to compare even the prices. 
It is only when you have a corres­
ponding drug with which you can 
compare that you can arrive at some 
approximation bf price but in the 
case of an entirely new drug it is 
not possible unless a Body like Tariff 
Commission goes into the question.

Shrft R. P. Sinha: One of the main
complaints is that because of patents 
the prices of the patented drugs are 
high. Now, I would like to under­
stand from the Drug Controller 
whether he has got enough powers 
under his armoury, under the various 
laws, under the Defence of India 
Rules or Essential Commodities A d  
so that: when h^ feojs that a parti­
cular set of drugs or *  particular 
new drug or a patented drug 1»
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* selling at a very high price and the 
particular manufacturer is profiteer­
ing he can enquire into the cost 
structure of that particular drug or 
he does not have any control over 
the selling price?

Shri S. K. Borkar: So far as the 
Drug Controller is concerned he does 
not have the powers. The Govern­
ment does have both under the In­
dustries (Development and Regula­
tion) Act and also under the Essen­
tial Commodities Act.

Mr. Chairman: Government has
powers-----

Shri S. K. Borkar: It is the Minis­
try of Industry and Petroleum and 
Chemicals.

Mr. Chairman: And you don’t
have powers.

Shri S. K. Borkar: I do not have.

Shri R. P. Sinha: He may not 
have the power. What I want to 
understand, to check up my own self, 
is if a patented drug is there of 
which the Drag Controller brings to 
the notice of the Government that 
a particular manufacturer is charg­
ing high and we have got the machi­
n e r y  to control the price of that 
drug. So, we can very safely cons­
true that the patent cannot stand in 
the way of bringing down the price 
of any patented drug.

Here is a statement which has 
been given by the Drug Controller 
in which he has given a list of the 
drugs with the quantity of imported 
drugs and the indigenously manufac­
tured; then he has given the retail 
price and sale value. Could you tell 
us to which period it refers to?

Shri S. K. Borkar: The figures in 
the statement pertain to 1905 and 
this was compiled only recently.

Shri R. P. Sinha: The figures given 
in the* .statement refer* to 1969. Nd#, 
I would like to know^wbethen *ou

have given the retail prices of all 
these things. If so, can you give 
the cost of production of some of the 
items to see whether the retail prices 
are proper or not; or they are rea­
sonable or unreasonable.

Shri S. K. Borkar; This statement 
was prepared with a specific pur­
pose of giving information to the 
Committee as to the extent to wjiich 
patented drug figures in the overall 
turnover of the drugs.

Shri R. P. Sinha: Do you mean to 
say that all the names of the drugs 
mentioned here are of patented 
drugs?

Shri S. K. Borkar: Yes, Sir.

•Shri R. P. Sinha: The retail prices 
are given here. Whether the retail 
prices of patented drugs are reason* 
able or unreasonable? All these prices 
mentioned here, I presume, must be 
prices as settled by Government.

Shri s* K. Borkar: No, Sir. They 
are those that are given in the price­
lists of the manufacturers.

Shri R. P. Sinha: If the manufac­
turers charge more price than 1963 
price, you will always come on their 
head.

Shri S. K. Borkar; That is correct. 
One can presume that these were 
also the prices which were available 
in 1963.

Shri R. P. Sinha: Quite right. May 
I know whether this is the retail 
price as approved by Government of 
India under the Defence of India 
Rules?

Shri S. K. Borkar: I would not 
call it as ? approved price but as 
pegged price.

Mr. Chairman: Does it mean that 
that te wjfcatais accepted by fete 
manufacturers? . > rr  ̂ n*
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Shri S. K. Borkar: It does mean. 
But, the Government does not go 
through the price structure.

Shri K. V. Venkatachalam: Just
prior to the Chinese invasion, certain 
prices were in force. Government, at 
that time, wanted to see that there 
was no unreasonable rise in prices. 
They used the Defence of India Act 
to peg those prices at that leveL So, 
it is not correct to say that there 
has been an investigation into prices 
and you cannot take it that the Gov­
ernment has agreed that those prices 
were reasonable.

Shri R. P. Sinha: Prices which are 
given in this statement are those 
that have been pegged under the 
Defence of India Rules, 1963.

Shri S. K. Borkar: I would not like 
to answer this question. I would 
only say that for such of them as 
were marketed in 1963, the prices 
were the same as were prevailing 
at that time.

Shri R. P. Sinha: This is the 
pegged price of those items.

Shri S. K. Borkar: That is correct.

Shri R. P. Sinha: Am I correct to 
assume— this is my misunderstanding 
—that if a new drug comes out, 
under the Essential Commodities Act, 
you have got to ofetfcfa ^H'e sanction 
of the Government before fixing the 
prices?

Shri S. K. Borkar: It is so now.

Shri R. P* Sinha; Nobody can 
market any drug without getting the

* prior approval of the Government.

Shri S'. K. Borkar: That is correct.

Shri R. P. Sinha: I think all those 
items have got the approval in that 
*ense. ^

Shri & R. Botkar: No;^Kr. • M i*  
are the prices of drugs dfein

Shri R. P. Sinha: I know that. 
There was also a press report that 
many manufacturers wanted the 
price to be raised again because the 
production cost had gone up. There 
are many new things which have 
come out in the field. They wanted 
the approval of the Government of 
India. I presume that for every dm *  
that is marketed in India, the prices 
are checked and approved by the 
appropriate ministry. Are these 
figures in the statement related to 
those drtigs?

Shri s. K. Borkar: I will explain 
that. Those figures that are show* 
here relate to the price-lists that 
were available to 1963. At that time, 
the Defence of India Rules did not 
require probing into the prices. Now 
that is required under the Essential 
Commodities Act.

Shri R. P. Sinha: Will you kindly 
send us the price-lists to check up 
whether these are correct figures or 
some variations have taken place.

Shri S. K. Borkar: Are you talk, 
ing of the approved price-lists?

Shri R. P. Sinha: I am talking 
about the items which are mentioned 
in the lists.

Mr. Chairman: How could that help 
us?

Shri R. P. Sinha: I would like to 
have the list as approved under the 
essential Commodities Act for paten­
ted drugs as mentioned here.

Shri S. K. Borkar: We do not have 
the approved prices of the drugs. 
These are the prices fixed under the 
Essential Commodities Act. At the 
moment the re is not a single prepara­
tion which has been examined and 
price determined under the Essential 
Commodftions Act.

Mr. Chairman: Government has not 
fixed any price. , ; t

Shrf S  K B o rte  Ther *tfve'iJot 
fixed anjrpcfce. * »7"  * "
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Shii R. P. 8inba: But, the Govern­
ment have powers to go into the cost 
structure of any drug.

Shri S. K, Borkar: Yes, Sir.

Shri R. P. Sinha: I would like you 
to refer to this statement. Let me 
draw your attention to column 5 in 
which you have given the quantity 
produced indigenously. You have 
given only three, four or five items 
which are being produced indigenous­
ly according to the statement. Am I 
to conclude that the rest of the items 
which are shown here are not being 
produced indigenously?

Shri S. K. Borkar: There are two 
or three items which are made in­
digenously viz., Chlorpropamide 
(fourth from the bottom), Amodia- 
tjuin etc. I do not have the figures 
of the local production. That is why 
it does not figure in this statement.

Shri R. P. Sinha: Dr. Shah of the 
Ministry of Technical Development 
has a’so given some figures about 
these items. He says that most of 
these items are being manufactured 
and many more are going to be manu­
factured indigenously. Then, there 
are figures which I will give you 
There are certain items which, Dr. 
Shah says, are not included in the 
Fourth Five Year Plan. Number one 
is the first item ‘Flouthane (Halo- 
thaneV. Next is the item ‘Spiranolas- 
tone’ on Page 2. The others are Chlor- 
diazenoxide and Thioridazine on page
2. Thes* are shown as not being 
manufactured. Now, what happens is 
this. Every product in this country is 
governed bv the Industries Develop­
ment Regulation Aet. It is controlled 
by that. Only those items can be 
manufactured which get clearance 
from Government. I understand that 
ibh items that you have mentioned 
just now are beine put in the Fourth 
Five Year Plan as to be manufactur­
ed. The Government would not like 
to manufacture them for the reasons 
be$t known to them. There are good 
reasons for thajt. T^iere are other items 
also wh*ch have tecently been includ­
ed in the production programme. They

are: Neomycin, Erythromycin, Triamc­
inolone and Ethisterone (page 2.) 
These are the new items which have 
recently been brought under the pro­
gramme of manufacture. Industrial 
licensing procedure has undergone 
some change under which some have 
been given licences while others have 
not been given a licence. They have 
given Us certain figures which were 
also circulated to *us the other day. 
What is the target that has been fixed 
for that. Unless those figures are also 
given here, this statement of yourt 
appears to be misleading. Therefore, 
what I suggest is: this statement given 
to us shows as to what are the items 
that are now being manufactured and 
What are the items that are now not 
being manufactured. Different things 
have come to us from different Minis­
tries. Therefore, both of them 
should sit together and give us one 
set of figures so that there may not be 
any complaint later on.

Take item No. 3—Chlorompheni- 
col— 25 tons. One thing we have fina­
lised is: the patent is not so impor­
tant; it is not an important factor for 
controlling the price.

Mr. Chairman: We are not on tht
control of prices of drugs now. Your 
query may be interesting from that 
point of view. How is it important 
from our point of view—I do not 
know. We have to get whatever in­
formation we want on the Patents 
Bill.

Shri R. P. Sinha: Patents Bill is 
an instrum ent for bringing down the 
prices of drugs*

You may give that information 
afterwards.

Mr. Chairman: You are going far 
beyond the scope of the Bill.

Shri R. P. Sinha: The Patents Bill 
is an instrument for manufacturing 
a$y patented drug. What I say is that 
both the Ministries should sit together 
and give us a Complete statement.
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One Ministry say* that the Patents 
Bill is important from the point of 
view of regulating production and 
controlling and regulating the prices.

Mr. Chairman: He has said that 
certain drugs have been sanctioned 
for manufacture here and others have 
not been sanctioned. Prices we are 
not concerned with. So far as the 
cost is concerned and so far as the 
manufacturing programme is concern­
ed we have nothing to do.

Shri R. P. Sinha: I am glad you 
have confirmed this.

Mr. Chairman: Still you are pursu­
ing.

Sbri R. P. Sinha: As you have said,
I will not pursue that. I would like to 
know from the learned witness some­
thing about the clinical tests. I would 
like him to explain to me how these 
clinical tests are being conducted and 
what are the different stages and how 
it works.

Shri S. K. Borkar: It is a test car­
ried out on human beings to verify 
whether a particular drug about which 
certain claims are made is effective 
and whether it is safe. This, in sub­
stance, means clinical trial.

Shri R. P. Sinha; How do you do it. 
What are the stages?

Shri S. K. Borkar: First of all we 
screen the pharmacological data and 
the toxicity data. Once it is found that 
when used on animals the drug can 
be considered to be safe, it is then

* given to experts in the particular 
•field. If it is a cardiac drug, then we 
send it to the specialist in cardiology 
and we prefer those institutions which 
are attached to medical colleges and 
hospitals so that a full-time officer 
there devotes himself to carry out the 
clinical trials. Then he chooses the 
patients under hi* supervision and 
finds out the defects in the drug. This 
takes Quite a long time. TOien there

are certain drugs which are to be 
used for diseases which are life-com- 
panions like diabetes. The long term 
effects of these drugs have also to be 
found and it has to be seen, whether 
the kidneys or any other organs 
are affected. After the specialist is 
satisfied or if he is not satisfied, he 
gives his objection on the drug and 
he gives his recommendation that the 
drug has to be administered in such 
and such way. If the investigator 
says that the drug is quite perfect but 
such and such precaution hag to be 
taken the manufacturer takes note of 
it and mentions it in the literature so 
that any physician may know exactly 
how to administer that new drug.

Shri R. P. Sinha: I have read somto 
books and I have found that in some 
of the new drugs which were experi­
mented clinically in foreign countries, 
particularly, in America, they had a 
very bad effect on the progeny and 
after that they had become very strict 
in these matters. I also understand 
that these clinical test sometimes kill 
the patients. There is a lot of cri­
ticism against these clinical tests being 
done on human beings. We have, 
therefore, to be very very careful 
and not in a haste to get a new drug, 
especially at the cost of many 
patients. Therefore. T would like that 
this clinical test should be not so 
much with a view to test its efficacy 
but it should be seen that no harm is 
done on the patients on whom the 
trial is being done. Keeping that in 
view—where that abundant precau­
tion is necessary not to injure any 
patient who subjects himself to clinical 
tests, what do you consider should be 
the time *or clinical test that because 
of the lack of facilities the time 
taken should be such not with a view 
to ge* a patented drug to commercial 
production quickly but to see that no 
harm i* done to the patient and that 
maximum precaution is taken.

Shri S. K. Borkar; It will depend 
upon the nsture of the drug. In acute 
diseases where there is some toffee-
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tion the chances of a drug being used 
will be only tor a limited period—  
may be about a week; so the question 
of chronic toxicity of such a drug will 
not arise. On the other hand, in case 
of drugs such as hypotensives and 
anti-diabetics which are bound to be 
used frequently and continuously we 
must lay greater emphasis on the 
safety aspect. So, we cannot compare 
both the types of drugs in the same 
plane. Whereas in one case you re­
quire to be ultra-cautious to see that 
as a result of a long-term action 
there is no harm done, in the other 
case where the diseases are acute, you 
cannot prolong your trial to the same 
period. So there are types of drugs 
where this period will vary. That is 
why I said earlier that on an aver­
age our own experience is that the 
average is about 7A months.

Shri B. K. Das: In the beginning 
Mr. Borkar said that he is in favour 
of some compensation to be provi­
ded in the case of Government use. 
Can he give instances of other coun­
tries where such provision is there?

Shri S. K. Borkar: I won’t be in a 
position to give that.

Shri B. K. Das: Cl. 48 there is no 
provision for compensation, but in 
clause 100 there is a provision. In 
that case, can you not do away with 
clause 48 altogether?

Shri S. K. Borkar: How it should 
be framed is a matter for the com­
mittee. But the principle, Sir, is this 
that Government should not be pre­
vented in particluar circumstances to 
import a drug for their own use.

Mr. Chairman: Thank you, Mr. 
Borkar.

(The witness then withdrew).

1L (1) Dr. A. Jof* Rao, Controller 
General of Patents and Designs, 
Cor eminent of India* Bombay.

(2) Shri R. V. Pal, Joint Con­
troller of Patents and Designs, Cal­
cutta.

(The witnesses were called in and 
they took their seats).

Mr. Chairman: Well, you know the 
formula; the evidence that you give is 
public and it will be printed, published 
and distributed to our members. 
Even if you want anything to be con­
fidential, that will also be printed and 
distributed to our members. We have 
visited your institute and seen all the 
sections. What are your views about 
this Bill? Let us have a brief resume. 
Then members will put questions.

Dr. A. Joga Rao: I may be permit­
ted to mention a little about my 
background prior to my joining as 
Controller-General in the department. 
That was about 3J years ago. Prior 
to that I had about 25 years of expe­
rience, as a scientific research worker, 
relating to both pure and applied 
sciences in the Government depart­
ments and in the CSIR. I was also for 
sometime -in charge of the Central 
Salt and Marine Chemicals Research 
Institute and the Central Electro­
Chemical Research Institute, under the 
CSIR. I had some acquaintance with 
work in the Defence Metallurgical 
Research Laboratory and one or two 
private sector laboratories, so that I 
have a little background about the 
importance of research and what 
exactly is meant by technical know­
how with respect to particular indus­
tries, and what generally are the prob­
lems which we as research workers, 
and also as those responsible for the 
development of .industries on an in­
dustrial scale, are up against. I may 
be permitted to introduce Mr. Pai, 
who is the Jtfint Controller of Patents 
and Designs; he holds a degree in 
Engineering from the Banaras Hindu 
University. Incidentally I also hold a 
doctorate of science from the Banaras 
Hindu University.

As far as the present Patents Bill 
is concerned, I have studied it not only 
from the point of view of the Act as
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it exists in our country but also com­
parative legislations which are cur­
rently on the anvil or which have 
recently been passed, as in Canada 
and in Ireland, and also the manner 
in which the socialist countries of the 
Soviet bloc are drying to develop their 
industries, because all that has a 
bearing on this problem. The main 
purpose of patents, 0f course, is that 
it should help invention and the deve­
lopment and establishment of indus­
tries by way of giving incentives and 
so on. It is almost an axiomatic thing 
and it is more or less accepted by the 
developed countries that the original 
purpose for which the patent grants 
used to be made is no longer very 
much there and the reason has been 
beautifully summarised in just one or 
two paragraphs in the Melman’s 
Report. I shall read out those para­
graphs just now.

At the same time, the developed 
countries are still very actively think­
ing and very actively involving them­
selves in the ramifications and in mak­
ing the clauses more and more sophis­
ticated as far as the patents laws are 
concerned. For the consideration of 
grants of patents, one had to locate 
or identify the inventor; that was so 
back in the years probably a century 
ago when you had to locate the inven­
tor because it was the individual 
initiative that counted.

That position has completely chang­
ed now if the researches in the modern 
times which are to be applied on a 
large-scale are to be considered. If 
you permit me I may just read out 
one or two sentences . . .

Mr. Chairman: Now it has passed
f on to the hands of the manufacturers.

Dr. A. Joga Rao: Yes. The funda­
mental purpose for which these 
incentives are to be provided to the 
individual inventor for doing his best, 
is not so much served because it is 
really difficult in modern times of 
industrial development to really 
identify who is the inventor. It is a 
big problem, Co-operation, Collabo­

ration, team-work and that kind of 
things are necessary now. In view ot 
these things, it has assumed a differ­
ent significance. Therefore, broadly 
speaking, the inventor nowadays may 
be regarded as the concern which is 
financing the research. So the defini­
tion of inventor which is required 
in some of these laws has to be care­
fully studied in the light of this.

Now I may read a few sentences 
from the foreword to Melman’s 
Report, 1958. “The industrial and 
technological economy of today bears 
little resemblance to that of yester­
day . . . The garret, garage, or base­
ment inventor to a marked extent 
has given way to the laboratory 
technician who fs both scientifically 
trained and versed in the latest tech­
niques of experimentation and inven­
tion. The independent 'lone wolf* 
inventor”—Prof. Sir C. V. Raman used 
to put it as the ‘lone furrow1; that i3 
all right for fundamental research 
because it comes from intuition, but 
here it is a lot of development work—  
“has given way to the co-ordinated 
group activity of the research labo­
ratory. What do these changes augur 
for the patent system? How shalJ 
the patent system respond the better 
to discharge its constitutional pur­
poses? Professor Melman addresses 
himself to these issues . . .H. I shall 
read the next important part—Prof. 
Melman is ah Industrial Engineer him­
self of long standing of the Columbia 
University— 14 . . . The historical Jus­
tification of a patent system is rooted 
in two propositions; first, that it is 
possible to identify the creators of 
new articles and techniques; second, 
that the privilege of exclusive property 
rights granted for a given period will 
yield a material return to the creators 
of new things . .” Two problems are 
at the centre of this study. What ore 
the conditions under which technical 
knowledge is produced? The answer 
to this question should indicate whe­
ther it is indeed possible to Identify 
inventors and inventions in a work­
able way. This problem is surely of 
more than formal interest, for the 
course of recent patent litigation has
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tion— often tied in with the identifi­
cation of the inventor— lie at the heart 
of many cases in which patents grant­
ed by the United States Patents Office 
have been held invalid by the courts” . 
He has given figures. “Of 50 inven­
tions held invalid by the U.S. Court 
of Appeals, 43 were invalidated on 
grounds of "lack of invention or anti­
cipation”. The second problem of the 
enquiry was: “what has been the 
effect of the patent system on the 
promotion of science and useful arts. 
This question is a critical criterion for 
the evaluation of the function of the 
patent system. Clearly, it is possible 
to suggest many criteria by which to 
evaluate an institution like the patent 
system”. Now what he goes on to say 
is, undoubtedly the system of patents 
may be necessary and is necessary for 
the establishment of industries, for 
the development of industries by so 
many other ways but not necessarily 
by providing incentive to “inventors”. 
This is how he puts it: “Patent
arrangements have far reaching effects 
on economic institutions, on property 
relations, on profits of industrial firms, 
on concentration of control in indus­
try, on monopolistic practices (anti­
trust policy), on the role of Govern­
ment as a decision-maker in industry, 
and on the scope and characteristics 
of the legal profession. Any one of 
these areas of effects could be utilised 
for the purpose of evaluating the 
functioning of the patent system.” In 
other words, he does not dismiss the 
patent system as worthless. It is very 
useful from those points and for those 
purposes. But the fundamental point 
and the basic idea with which the 
patent system originally came into 
existence is not served. That is, grant­
ing of parent will enable more inven­
tions t0 flow out from the individual 
inventor. It need not. It can flow, 
of course, from a team-work; for that 
purpose of course, the patent system 
is very necessary. And for enabling 
foreign investment and other things 
a'so, the patent will serve as a very 
good means for negotiations and other 
things. That is the value of the patent 
system and it is for these reasons

that the Judge, considering all the 
aspects, had decided that we must 
have the patent law. Of course, each 
country of the world is constantly 
revising its patent laws to suit the 
current circumstances and the current 
needs. There is nothing wrong in it. 
Now, our Patents Bill, as far as I 
have seen, therefore, serves that pur­
pose in the present context of circum­
stances and probably at any time 
afterwards, changes will have to be 
brought about and may be brought 
about even after the Bill is passed 
into law, just as various other coun­
tries are doing.

Again, this team-work is very 
important in foreign countries. It has 
not yet developed in our country. 
Still here we have to look for an 
occasional individual incentive and so 
on. How best this can be done may 
be a fairly important question in the 
present level of the development of 

fthe country. For this kind of thing 
in the USSR, what they have estab­
lished is an Inventor Certificate. The 
United Nations, the Paris Convention 
and all the important international 
agencies and various other developed 
countries have also recognised these 
Inventor Certificates as at a par and 
equivalent to the patents, and that is 
how the USSR became member of 
the Paris Convention.

Mr. Chairman: What is actually an 
Inventor Certificate. Can you give us 
an idea?

Dr. A. Joga Rao: An Inventor Cer­
tificate often arises from the effort of 
a single individual inventor by reason 
of his own skill. The right of inven­
tor certificate automatically vests in 
the State in return for some conside- T 
ration and recognition which the 
State accords to the inventor. He 
himself cannot exploit it in any way 
he likes, viz., by establishing industry 
and all that. The Soviet citizen can 
still have it exploited provided it is 
approved and for approving it they 
send it to their workshop and when 
favourable report from the workshop 
comes, then it can be used. But he
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has no rights at all. If he wants Up 
right of exploitation, he has to apply 
for patents and he is free to take a 
patent. The only difference is that In 
the.case of Inventor Certificate, the 
charges that are paid are absolutely 
negligible or ‘Nil’ for the grant of the 
Inventor Certificate. But for the 
grant of patent the charges are exor­
bitant.

Mr. Chairman: What is the use of 
the Inventor or Authorship Certificate 
to the inventor?

Dr. A. Joga Rao: The use is like 
this. He gets monetary reward from 

f» the State, he gets a roll of honour, 
he gets credit and recognition for it. 
Another aspect in which also we may 
have some kind of similarity is the 
smaller inventions which are more 
possible in our country because of 
various reasons. (It is very difficult 
to have more sophisticated inventions 
here). For these small inventions in 
the USSR, they give rationalisation 
proposals. They are legally recognis­
ed, and they are less than the Inven­
tor Certificate in their worth and 
magnitude. Possibly that kind of 
thing might be useful in some of the 
developing countries. Then as far as 
the Patents Office is concerned, any 
details of course of a procedural 
nature or factual data, Mr. Pai will be 
able to give. He is directly incbarge 
of the Patent Office. In my capacity 
as C.G., I am in charge of both the 
Trade Mark Registry and its branches 
and the Patent Office; the various 
offices are day to day administered by 
the Joint Controller and the Joint 
Registrar.

I have noted down a few important
11 points relating to the clauses, a few 
which might involve procedural mat­
ters, a few which might involve 
administrative complexities in the 
administration of these particular pro­
visions when the Act is brought into 
force and a few others which are of 
policy nature, in which I have nothing 
to say as that is Government policy, 
and a few, of course, are verbal 
changes here and there of a drafting

nature or typographical nature. These 
I have noted and I shall submit these.

Mr. Chairman: If you could give 
any suggestions regarding how we 
can improve the Bill. That also you 
may give.

Dr. C. B. Singh: Mr. Joga Rao said 
just now he has got certain sugges­
tions. Will it be possible to give them 
to the Members of the Committee. It 
will be helpful.

Dr. A Joga Rao: I have no sugges­
tions. Some provisions which are of 
a procedural nature . . .

Dr. C. B. Singh: Whatever it is.

Mr. Chairman: I have you got any­
thing more to say.

Dr. A. Joga Ral: No, Sir. '

Shri Bibhuti Mishra: What is the 
total number of patents and out of 
these how many patents are Indian, 
how many in collaboration and how 
many foreigners?

Dr. A. Joga Rao: The total number 
of patents so far granted is about
67.000. Out of these, roughly 10 per 
cent are Indians and between 37 or 
88 to 91 per cent are foreigners. This 
ratio has remained practically the 
same throughout the First Plan period, 
Second Plan period and the Third 
Plan period.

Shri K'*h! Ram Gup+a: Is this tfre 
total for drugs? He wants for drugs.

\
Dr. A. J<Hn Rao: I have got the 

data from 1912 to 1965. The total 
number of patents so far granted is
75.000. Of these 7,700 and odd are 
Indian and about 67,000 foreigners, 
i.e., a ratio of 1 : 9.

From 1912 to 1965 this is the raMo.

Now, patents granted for drugs and 
medicines: Indian—386 and foreign
8.000. The ratio is 1:20. This is an 
interesting fact. While the Indian in­
ventive skill or Indian investment In
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.other industries is fairly good, in 
pharmaceutical industry it is not upto 
that mark.

But I must mention that a similar 
ratio generally does prevail in all the 
countries with the exception of West 
Germany, Japan and USA. That is 
for the simple reason that soon after 
the invention, the inventor applies to 
•70 or 80 countries and takes patents 
there. Sometimes he applies for 
patent even for an invention which 
Jie knows is useless and which he is 
not going'to exploit. Why? Because 
he does not want others to tread on 
his toes.

Then, patents other than for drugs:
. The total number of patents in force 

as on January 1966 is 31,000. Out of 
these 31,000 the ratio of Indian to 
foreign is: 1:11. Out of this the ratio 
in respect of drugs and medicines is 
1:30.

Shri K. V. Venkatachalam: You
can give the absolute figures and that 
statement you can circulate.

Shri Bibhuti Mishra: To what ex­
lent these foreigners have been help­
ful to make Indians now know the 
know-how and develop Indian indus­
try regarding drugs and other things?

Dr. A. Joga Rao: It is a very im­
portant point. There are three or four 
ways in which they <can help. One, 
they can set up full-fledged research 
institutions in the country. They have 
not done it except that CIBA have set 
up an excellent research laboratory 
for pharmaceutical and drug research 
near Bombay.

Dr. C. B. Singh: Pfizer has done in 
Chandigarh.

Dr. Joga Rao: That is only for 
. production. Hiey are anxious to set 
up factories to produce. Sfendoz and 
Glaxo have done it.

Secondly, they can enter into col­
laboration agreements for starting

factories where Indians and foreigners 
h&ve some kind of participation. The 
Punjab Government have given to 
the Pfizer’s some facilities for this in 
the form of land, water, local ameni­
ties etc. They are running it in Chan­
digarh. When I look at some of the 
factories what impresses me is that 
our own young men are fully man­
ning these institutions. They are in 
complete charge. They are really the 
masters of the show as far as produc­
tion aspects are concerned.

Shri Bibhuti Mishra: We have
visited this in Chandigarh. They are 
doing it with selfish motive because 
our boys can only manage other’s
factories.

Dr. A. Joga Rao: I am not denying 
it. But incidentally, at least as a by­
product, our people do learn and get
some kind of acquaintance with the 
job.

The third kind of help they can do 
is to give some kind of grant to some 
of the research establishments here or 
invite some of these people to foreign 
countries for giving them training. 
But this is very insignificant.

Shri Bibhuti Mishra: Is it not a 
fact that Pfizer's perior has expired 
and still they are doing it?

Dr. A, Joga Rao: Yes.

Shri Blbhuti Mishra: How far this 
Patents Bill is helpful to develop our 
industry?

Dr. A. Joga Rao: It is helpful be­
cause it gives large powers to the 
Government while it does not deny 
patents. It enables others just tqn 
walk into the country for the pur­
pose of securing patents. Having 
secured patents and having divulged 
their specifications, at any stage, it is 
possible for the Government to con­
trol some of these factories which 
they set up, on payment or without 
payment.

^ r- C. H. Singh: We are not try­
ing to do that. '
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BJbfcuti Mishra: In Ayurveda 
they do not get their medicines pat­
ented. They have got a formula for 
Chyavanaprash, Yogaraj, etc. and 
anybody can see that formula and 
manufacture these medicines in their 
own way. But this patent here is a 
sort 0f monopoly. How is it? It is 
because of the materialistic view of 
people.

Dr. A. Joga Rao: I am not very 
competent to say on Ayurveda. What 
they do in Ayurveda is like this. 
There are books like Chintamani and 
Sarangadhara Samhita etc. They con­
tained most of these yogas. In those 
?iays even the wives in a family used 
to prepare medicines. My grandfather 
used to prepare medicines and his 
brothers also prepared them. If they 
could not get Amalaka for a particu­
lar medicine, they had recourse to 
substitute because it is prescribed 
somewhere else or they thought it was 
useful. For instance, Sataputha 
Abhraka used to be prepared using 
cow-dung cakes as fuel. But modern 
people may use electric furnace for 
the same, rightly or wrongly. Now 
in the case of modern industry also, 
for instance, if a more competent 
scientist were to take up to the ap­
plication of the modem technology, to 
the implementation of the require­
ments as given in these books, it is 
possible because by appropriate regu­
lation of electrical controls the tem­
perature can still be regulated and 
can be controlled. There are some 
who try to go in for substitution. 
Now, in the matter of patents the 
specifications, of course, are laid bare, 
anybody can get a copy of it easily 
for one rupee or two- rupees or five 
rupees in any country. There is no 
control. But the question here is 
having got a patent specification, in 
what industries is it possible, and for 
what type of countries to straight­
away set up production, which they 
can do, of course, in case they have 
no patent law, and in what kind of 
industries and in what kind of set­
up of a country can it not be done, 
even if all the specifications are laid 
before them? I tell you, for example,

in the case of metallurgical industries, 
it is possible for our country to do it 
provided the law does not come in 
the way. Alloys etc. have been 
grouped for two reasons. One, these 
we can produce based on the specif!* 
cations or slight variation in the pro­
cess. The other kind of things are 
more sophisticated. Even if the patent 
specifications are laid bare for us, it 
would not be possible, and therefore 
for these things we do not want to 
give any kind of patent rights for the 
products. There is nothing strange in 
this. Many of the foreign and deve­
loped countries have also similar ex­
ceptions and this is nothing unuseual. 
It is decided by the Government in, 
what they call, public interest. What 
public interest is and how it is to be 
estimated are very complex matters.

Mr. Chairman* Which are the 
foreign countries?

Dr. A. Joga Rao: Germany, Neither- 
lands, Austria. These are there in 
the statement which was originally 
submitted to the committee. If neces­
sary, we can submit a complete list.

Shri Bibhuti Mishra: Practically
the period for patents is from 8 to 10 
years. One gentleman said that it 
should be seven years. What is your 
opinion?

Dr. A. Joga Rao: The period was
14 years in India in 1930 and before. 
It is only in 1930 or after that it be­
came 16 years. But then we had a 
different sel-up and a regime. Pos­
sibly each Government looks on these 
in different ways and they bring out 
regulations, such changes, as they 
think necessary in the contemporary 
state of affairs. So 16 years is now 
being brought back to 14 years. I do 
not think it is unreasonable, though 
a matter of fact, there is a general 
trend in international circles to push 
it up to 20 years. Many countries 
which had lower periods in the past 
have now begun to replace it.

Shri Bibtatl Mishra: Do you think 
that even after granting patents,
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Government should have some con­
trol over the patentee to control the 
price so that the patentee may not 
monoplize the industry and may not 
take too much advantage from the 
consumers?

Dr. A. Joga Rao: Government con­
trol is absolutely necessary in the 
public interest, because under the law 
they are conferring a grant to the 
patentee. In some European coun­
tries* laws they express it as an autho­
rity which is given to him to preclude 
others.

Mr. Chairman: Could you give us 
a draft to be included in this Bill re­
garding price .control?

Dr. A. Joga Rao: I am sorry I can­
not. How can I?

Mr. Chairman: Just as control must 
be there. Price control should be 
there by the Government.

Dr. A. Joga Rao; Government will 
always look to the public interest. It 
may be in the public interest to sup­
ply the goods at the cheipest possible 
price even by importing it to stave off 
a situation. That may be public in- 
teres in certain countries, whereas in 
certain other countries we cannot cite 
this point of cheapest pri-e f om 
whatever competitor as public interest 
because that way, it miy be siid they 
cannot lay the industrial ba-e, they 
cannot gain self-sufficiency. And 
therefore if that be the idea the man­
ner in which they serve public inte­
rest will have to b3 different. So it is 
a question of expediency in the 
public interest.

Shri Bibhuti Miihra: Are you in
favour of putting some .c luse in this 
very Bill to control prices of the 
patents?

Dr. A. Joga Rao: Control of the 
price is, to a certain extent, in the 
existing Act. It is not there in the 
Bill.

Shvf Kashi Ram: The witnesses 
that h,ive come forward uptillnow

can be difided into so many different 
categories. There were some who 
advocated total abrogation; others 
who advocated 7 years from the date 
of application; others 7 years from 
the date of sealing;, others 10 years 
from the date of specification and some 
others for 10 years from the date of 
sealing of the patent, while the 
foreigners mostly have advocated for 
the period of 16 years as it was in the 
former Act. You must have analysed 
and studied all these points of view. 
May I know in what background 
these people have been demanding 
different periods?

Mr. Chairman: For their own rea­
sons they have been demanding diffe-'} 
rent periods.

Dr. A. Joga Rao: According to
me— this is reasonable as also legally 
a correct thing because the wording 
is there— the date of filing of the 
complete specification would be bet­
ter for counting the starting of the 
term of the patent. Of course, it i* 
quite possible for the statute to spe­
cify that the term shall commence 
only from such and such date, but 
there are one or two anomalies. Once 
a patent application is filed— I am 
now referring to the complete speci­
fication— the applicant secures certain 
limited rights, certain amenities and 
certain protection. If, therefore, it is 
included for the counting of the term 
of the patent, I don’t think it will be 
fair and proper. If it is to be count­
ed from the date of sealing of the 
patent, I think it may lead to anomal­
ous situations. The sealing date may 
be anything and it will be difficult for 
the public to know that, the date of 
the patent and all that. Another 
notification has to be issued for thir 
purpose. My personal view is that 
the clause as stated in the Bill is per­
fectly in order.

Shri Kashi Ram Gupta: I want to
know what has prompted these peo­
ple to plead for different periods. For 
instance, I may give the example of 
foreigners demanding for 16 years. 
What can be the background of this? 
Have you studied it or not?



Dr. A, Jofa Rao: A5 far as I have 
tried to understand it, the background 
is that the foreigners have a vital in­
terest in a strong patent law in the 
developing countries and India is 
more or less regarded as a leader of 
developing countries. Tf the patent 
law in our country is weak, then the 
Southeast Asian or other countries 
will emulate and follow that. If it 
is strong here, that it should be 16 
years or 20 years from the date of 
sealing and not from the date of filing 
the application, it is good for them. 
I have tried also to analyse the phar­
maceutical opinion from the evidence 
we have received from them. It is 
not unanimous. There is a clear 
cleavage into two groups. A  certain 
group of pharmaceutical concerns 
want us to further weaken this law; 
there is another group which wants 
us to strengthen it further, if possi­
ble: I have tried to analyse the rea­
sons why this group is feeling like 
this and the other just in the opposite 
manner.

Dr. C. B. Singh: We would like 
you to tell us your analysis.

* Mr. Chairman: He has given the 
reasons also.

Shri Kashi Ram Gupta: Now I
come to smother point. The former 
Act had a provision for timelimit for 
sealing. But the present Bill does 
not have it. You are of the opinion 
that the period should be from the 
date of specification. Are you sure 
that there should be a clause by which 
the time-limit should be fixed for the 
final date of sealing.

Dr. A. Joga Rao: The final date 
4qt the sealing is there in the present 
Bill; it is from the date of acceptance.

Shri Kashi Ram Gupta: It is not
there.f.~ r ■

Dr. A  Joga Rao: For acceptance,
15 months is the period from the date 
of first Examination Report.

^flhrf ** V. *ai: The time-limif it 
specified with refermce to the date of

acceptance and not from the date of 
application or date of complete speci­
fication. In the existing Act the 
maximum time-limit of 24 months is 
prescribed with reference to the date 
of application.

Shri Kaahi Ram Gupta: The for­
mer Act provides a time-limit in 
which it should be sealed.

Mr. Chairman: It gave 2 years;
the present Act has nothing.

Shri Kashi Ram Gupta: The pre­
sent Bill does not have it. The for­
mer Act had it. What is your opinion 
about the time-limit for sealing?

Dr. A. Joga Rao: The time-limit 
for sealing may be there, but it will 
not be possible to any patent office 
to implement itf if it is universal 
search system. That is the system of 
search of world-wide novelty of an 
invention according to which the 
patent has to be examined even at the 
first stage and then only the parent 
will be proceeded with. This exami­
nation is a very difficult and compli­
cated thing and the time-limits for 
sealing will be very impractical. The 
Statute did not provide in so many 
words the examination of novelty, 
with reference to India or with refer­
ence to any other countries and also 
whether it is in reference to the patent 
existing or non-existing. It is implied 
by the whole Act When a patent is 
accepted, the fundamental element 
required is inventive ingenuity and 
the examiners have to determine this. 
The law did not state in so m*ny 
words. In the present bill it is stated 
that the examiners shall examine as 
far as novelty goes; the Controller 
may direct the examiner to refer to 
such and such things for determining 
the question of novelty. It has to be 
verified whether anywhere in the 
world it is published in written docu­
ments or whether even otherwise ft 
is there.

Shri Kashi Ram Gupta: In yo*r 
Opinion ,th|s new  ̂clause W  novelty 
search ia very neeeaaary. |
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Dr. A. Joga Rao: The law of univei/- 
sal novelty as opposed to local novelty 
is of a highly important nature and 
most valuable. The Government 
guarantees the patent as far as novelty 
and all the things are concerned. In 
West Germany they have universal 
novelty and along with that the 
guarantee is also there. In our country 
we have accepted that part of the pro­
cess, but the Government does not 
give guarantee. But all the same once 
we do the worldwide novelty search 
at the examination stage, the value of 
patent is enormously enhanced. To the 
extent I have studied this problem, in 
this process of worldwide novelty, 
things get bogged down and there are 
delays of 3 to 5 years even, for accep­
tance. Unless the novelty is deter­
mined. neither it is accepted nor refus­
ed, it estimated that one million ap­
plications will be the back-log by 1980 
in the U.S.A., they give the figures of 
back-log for the year 1970 and also 
1980. Therefore, the general trend has 
been more or less to step down from 
the universal novelty to local novelty 
or to mere registration of patents. That 
will not give any value to the patent, 
though it may have financial or other 
usefulness. The trend of thinking 
seems to be that the Government is 
allowing patents to be granted and if 
it is a wrong patent it will go into the 
dust-bin and if it is a worthwhile 
patent, somebody will exploit it. We 
in the examination stage cannot 
undertake this stupendous amount of 
work which may lead to 5 years back­
log. Another alternative is to intro­
duce mechanised searching system, 
mechanised computorise system, just 
as is done for administrative studies, 
even for novelty search, limiting for 
the time being to certain categories. 
This of course is a helpful thing, but 
it Is a costly thing. Japan has started 
this recently as an experimental 
measure in 4, 5 categories.

On novelty examination— Just like 
a computerised sysfem—this Is also 
being done. I think that in Sweden, 

tthey have < got an equipment- for 
ttoat. They h a * « M ^ n  inaldngG* ex­
periments > on ^that. l&nwlmefitf

have been started in one or two 
countries. .

Some countries have introduced 
what is known as “deferred exami­
nation system”. Under this system, 
a patent need not be examined as 
and when it is filed. It is only after 
five years that they will take it up 
for examination. During these five 
years, unless any other party evinces 
any interest, they don’t examine. So, 
less examination work devolves upon 
the Patent Office. They are already 
overburdened with their work* What 
is known as “common searching sys­
tem” is prevalent in the Scandinavian 
countries where they receive scores 
of applications. E. C. M. countries 
have similar conventions. Swiss have 
their own conventions. They also 
receive scores of applications, Their 
Patent Laws* aim is that they vjan 
pool their resources so ,that the ex­
amination work can be shared more* 
or less by all. If one country ex­
amines a certain thing, others can 
accept their findings more or 1 ess. 
The International Patent Institute at 
the Hague undertakes examination on 
novelty on payment under the Paris 
Convention. The general trend hi 
all these things is to give this up 
more or less. As a matter of fact, 
in Netherlands, they have given this 
up; West Germany is also going to 
give up the ‘universal novelty ex­
amination/

Shri Kashi Ram Gnpta: May I
know whether the period for accept­
ance includes the period for novelty 
examination as well?

Dr. A. Joga Rao: Yes, Sir.

Shri Kashi Ram Gnpta: Fifteen
months are there within which the 
examination should be completed.

Dr. A. Joga Rao: Yes, Sir. From 
the date of completion of specifica­
tion it should be completed.

Shri Kashi Ram Gupta: Just now 
you h ave ^  sal&thafr tf tto
period for the dale of selling, U mar*
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not be possible to complete the ex­
amination. How much time does this 
take?

Dr. A. Joga Rao: I am sorry there 
is a mistake in what I said. With 
Chairman’s permission let nie correct 
that. The period is 15 months from 
the date of the examination report 
from the Patents Office and not 
from the date of completion of speci­
fication.

Shri Kashi Ram Gupta: What is 
the time taken for the date of seal­
ing?

^ D r . A. Jioffa Rao: THat time can be 
indefinite. Because of the world­
wide novelty, it has to be left like 
that.

Shri Kashi Ram Gupta: The time 
is indefinite; we don’t guarantee the 
period for the date of sealing. From 
the date of specification, it may take 
years together till filial sealing is 
done. We have got ten years period 
from the date of completion of speci­
fication. That means the period is 
practically over. *

Dr. A. Joga Rao; My submission on 
this is that in any case even if the 
time is statutorily fixed as 16 years, 
for a compulsory licence for example 
being granted to a party, there are 
so many other factors under which 
the compulsory licence is really 
issued to the party. The party may 
not be able to accept the case. 
Suppose there is a patentee. He goes 
on dragging his case for eight or ten 
years out of the 16 years statutory 
period. And ultimately, he wins his 
case. There will be only five or six 
years left. There are other causes 
and considerations al$o which re­
duce the effective term that a 
patentee may enjoy. We do not ex­
pect that this universal novelty will 
take inordinate time; we need not 
fix a time-limit. '

 ̂ f . •< *$»'?. *1 •<-! 
*Jhrl> Kaffel Rtm Oupto The model: 

law Ms provided *  ĉlause for th*

period to begin from the date of sealJ 
ing. If we begin the period from the 
date of sealing— whatever may be 
the period—then, the argument of 
the patentee will not be real that 
the period has been covered by liti­
gation etc. There should be one way 
of safeguarding this interest. Are you 
in agreement with that?

Dr. A. Joga Rao: I was present at 
the deliberations, when the Model 
Law was discussed, as a Member 
from India. The Model Law wad 
completely directed to helping such 
developing countries as are very 
much less developed than our coun­
try. It is not intended for a coun­
try like India which has a well- 
developed Patent * system and which 
has a beautiful Statute and all the 
best experience, I believe, there are 
many other developing countries in 
the world. In Africa, for instance, a 
number of States have gained in­
dependence. Similarly, some States 
in other parts of the world, have 
just gained their nationhood. rhey 
do not have any such law. The model 
law is designed to improve their 
present stage of development.

Shri Kashi Ram Gupta: You have
given an example that in Russia 
there is an inventor’s certificate. Is 
there a group system also in Russia 
as is present in other countries?

Dr. A. Joga Rao: In the U.S.SJR,, 
an inventor’s certificate shall be 
granted only to an individual inven­
tor. It is never granted to any 
group of persons.

Shri Kashi Ram Gupta: Whether 
the group system of research is 
there?

i
Dr. A. Joga Rao: Yes, Sir. There 

Is some group system. _The inven- 
tpr’s certificate Is only to encourage 
the precocious persons who hare 
rendered some account of themselves.

There are also what are known >r« 9  
rationalisation proposals which are 
of a low**! orter than the inventor's
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certificate. In the U.S.S.R., they give 
some kind of credit to these things.

Shri Kashi Bam Gupta: In what 
way the present policy will accelerate 
basic research on medicines in our 
country?

Dr. A. Joga Rao: As I mentioned 
by way of general observations, no 
Patents Law either in this country 
or in any country can help in the 
making of inventions though it may 
help in the development of industry.

•Shri Kashi Bam Gupta: My point 
is this that the group research is 
the main-stay of the industries these 
days. We have also to follow the 
group system in our country. In 
what way the Patent Law or Bill as 
it is can help us in the research?

Mr. Chairman: It can only help in 
formulations and developments of 
industries on basic research.

Dr. A. Joga Bao: It can help in
one way. A  big financier or a num­
ber of financiers can gatfier together 
and establish a good research centre 
and as any of the private foreign 
concerns are doing, patents can be 
taken of course in the name of that 
concern.

Shri Kashi Bam Gupta: My ooint 
is different. All the foreign con­
cerns have an argument with them 
that they can establish research insti­
tutes on their own here provided a 
longer period is given. While the 
other’s point of view is that we must 
have our own institute in India. It 
may be a subsidised institute even 
Which may be do research work. We 
do not need any foreign research if 
the period of ' patent is to be in­
creased. These are my points.

' Dr. A. Joga ftao: The question is 
fes to in what sector the research 
organisation will function better. This 
pannot be answered by me though I 
jtiave some experience of it. Dr. 
Govindachari of the CIBA, the other

day, did point out when this que*. 
tion was put to him. It seemed to 
him somehow that—he originally be­
longed to the Madras University 
Laboratory— certain conditions pre­
vail there where he is working. That 
enabled not only him but many of 
the younger men also to undertake 
research in a cooperative way with 
a team-spirit. Team spirit is not 
so easy to obtain.

Shri Kashi Bam Gupta: The main 
point was this. Research is a main, 
stay for the drug industry. Which 
pattern is fit for our Country he 
cannot very definitely say. That ii 
my point. ^

Mr. Chairman: He has said
enough on this.

Shri Kashi Ram Gupta: We would
like to know as to whether research 
has anything to do with the period 
of the patent?

Dr. A. Joga Bao: I don't think it 
has.

Shii JKashi Ram Gupta: We have
here in India at present some Insti­
tutes. Are you of the opinion that 
in future the research institutes shall 
have to be of the size as is prevalent 
in other countries or we need not 
copy other countries?

Dr. A. Joga Rao: We have already 
copied other countries in the matter 
of our Research institutes and as far 
as the equipment and laboratory 
facilities are concerned.

Shri Kashi Ram Gupta: Magni­
tude also?

. Dr. A. Joga Kao: Yes, magnitude 
also. I can say that every Indian 
can really be proud of these National 
Laboratories from the point of rhtm 
of equipment and other laboratory 
services, materials and especially 
working-space, for which they are 
very hard-pressed in those count­
ries r
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I>r. C. B. Singh: You are a gradu- 
. ate of Metallurgy from Banaras?

Dr. A. Joga Rao: I am a pure 
Electro-Chemistry M.Sc., not Metal­
lurgy though I had occasion to study 
it.

Dr. C. B. Singh: Supposing your 
process or whatever processes you 
employ was patented by you, for 
what, period for which you would 
like to have the benefit of it?

Dr. A. Joga Rao: In that particular 
patent I never thought of it.

Dr. C. B. Singh: You are so un­
fortunate— that I know. Have you 
become wiser? But we have got to 
think about the young men who are 
working. Supposing it was patented 
by you, what would you like to be 
the royalty or the period for the 
patent?

Dr. A. Joga Rao: Even if it was
patented and even if the period was 
20 years, in that particular instance 
I would not have benefited much 
because the lion’s share would have 
gone to the organization of which I 
was an employee and for doing the 
research I was paid the salary.

Mr. Chairman: He is giving evi­
dence here as Controller-General of 
Patents & Designs and not as an 
individual.

Dr. C. B. Singh: I am asking from 
an entirely scientific point of view. 
He ittade a great invention. If he 
made that invention on his own as 
many others have done, what would 
have been the period for the patent? 
Now for what (period he would like 
the patent to be given to him?

Dr. A. Joga Rao: In the case of
pharmaceutical patents, I believe it 
is not worthwhile to give a longer 
period even from the patentee's 
pomt of view. Ih the case of non- 
pharmaceutical industries like heavy

industries I think it is worthwhile 
to give a longer period.

Dr. C. B. Singh: You said that in 
the case of pharmaceuticals it is not 
worthwhile. On what grounds you 
are basing this?

1 Dr. A. Joga Rao: The grounds are 
mostly those that I find in the rapid 
manner in which any drug, whether 
it is sulpha drug or whether it is 
antibiotic, is more or less superseded 
faster by a further development and 
the further development is general­
ly found to be better.

Dr. C. B. Singh: Here I have got 
an appendix— a statement. What 
time does it take for a firm to bring 
the product into the market after 
it has been sealed in the Patent 
Office?

Dr. A. Joga Rao: I am sorry—how 
can I say that? ‘

Dr. C. B. Singh: Please see the
comparative statement there.

Dr. A. Joga Rao: In USA it is 
stated that it takes one year; in 
India it is 9 years. The ratio is 
more or less like that.

Dr. C. B. Singh: It takes round 
about 8-9 years to bring the product 
in India to the market— majority of 
them like that. You said that you 
will not like them to be given a 
longer period.

Dr. A. Joga Rao: Once a patent is 
granted and once they have woriced 
the technical know-how and set up 
the base— they can almost remove a 
chunk of land from Switzerland 
and set up a base here— if they are 
permitted, they will be able to put 
the product in the market within 2 
years at the maximum though they 
are hot able to do it now. Why they 
are taking 6 or 7 years—for that one 

'has to look for reasons elsewhere.

Dr. C. B. Singh: What are the 
reasons elsewhere?
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Dr. A. Joga Bao: That I cannot say 

because I do «*t know what are the 
reasons.

Dr. C. B. Singh: Without knowing 
them how do you say that the 
reasons are somewhere else.

Dr* A. Jogm Bao: Elsewhere in the 
sense—fin the necessity lor permits, 
in the necessity for securing foreign 
exchange and in the necessity for hav­
ing available the necessary land and 
other services nearby and also the 
technical base with which to start.

Dr. C. B. Singh: That is not con­
nected with the Patents Bill.

After all you fix the period on a 
certain baaU. It jis not an arbitrary 
figure. That figure has got to be 
based on certain basic factors which 
go into operation.

Dr. A. Joga Bao: In thU case some 
of these listed pharmaceutical pro­
ducts are anti-biotics. The question 
depends again on what particular 
product he wants to take the patent. 
If it is a completely new drug for 
t^e first time discovered and if it is 
to be put into the market, I doubt 
very much whether anybody would 
make any headway.

Dr. € . a . Stogh: When we think 
â >out patent it is always a new drug. 
Patent meai>£ a new drug and a 
novelty something very new. We 
are talking about that novelty only. 
We are not talking about something 
which is produced somewTiefre else.

Dr. A. Joga Bao: These figures
relate to the present position as up- 
till now. The question of novelty 
and worldwide novelty is involved 
when this Bill conges into force. Till 
now it is not necessary whether it 
is a new drug as far as the world is 
concerned- OpXy it is novel as far 
as India is concerned for the purpose 
of patentability. ‘

Dr. C. B. Singh: C l.87 there is
a provision for lioeoce of right.

Have you any idea as to hew many 
countries in the world have got 
*this provision?

Dr. A. Joga Bao: This is an auto­
matic endorsement— deemed to be 
automatic endorsement of licence 
Of right. I don't think in that 
form it is there in any other country.

Dr. C. B. Singh: No country has 
got it—there I agree with you. Can 
you give any reason why we should 
have it here? You have come as an
expert from the Government side. 
That is why I want you to tell us 
•as to what are the reasons.

pr. A. Joga Bao; My reasons are 
of course the Gov’t views.

Mr. Chairman: That question we 
may better put to the Minister.

•Shri P. C. Borooah: One of the im­
portant objects of the Bill is to pro­
vide incentives for inventions and 
also for development, and it is guided 
by two things: one is the time factor 
and the other is royalty. Some of us 
feel that this time factors is a bit 
too much. Suppose we cut down the 
time-limit and increase the rate of 
royalty. Will that serve the purpose 
of giving incentives? Or let there 
be less of royalty and increased time­
limit. Which one would you pre­
fer?

Dr. A. Joga Bao: It cannot be said 
which will be better uniformity or 
universally in respect of all kinds of 
inventions. But in the field of phar­
maceuticals, food, drug or chemicals 
and alloys, where process patents are 
allowed and not product patents. I 
think it may be better $o give a 
higher royalty; I am not suggesting 
that, but of the two, if gne ware to 
be selected, it would be better to 
give a higher royalty rather than 
increase the term for the simple 
reason that even if you increase the 
term, the manner in which the 
process is actually operated can 
become known fairly soon and by
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iHffht variations in the process, it 
it possible for others more or less 
to copy that. Therefore, a patentee 
would prefer an increase in royalty 
rather than an imrcease in the term. 
That is what I feel in certain kinds 
of industries. It may bedifferent in 
the case of other types of inven­
tions*

Shri Kashi Ram Gupta: I am not
able to understand his reply. Royalty 
is charged when there is compulsory 
licence and licence of rjght. Other­
wise a patentee has no right to 
charge royalty. Royalty cannot be 
charged in all cases. Therefore, the 
period has nothing to do with & e  
rate of royalty. There is no co­
ordination between the two.

Shri R. P. Sinha: It has been said 
by many witnesses who have come 
before us—I am only talking afbout 
the Patent Office and patent proce­
dures— that the whole process of 
granting a patent has been made so 
elaborate and cumbersome in this 
Bill that it will be very difficult for 
the applicants to furnish all the in­
formation. One or two instances 
were given that they have got to 
give all the information in different 
languages which *the patent office 
will not be able to make use of un­
less they have a, very elaborate sys­
tem of translation. Then they have 
got to keep the patent office furnish­
ed within a certain prescribed time 
with all the suits that may be going 
on in other countries. Therefore, 
they say that the procedure should 
be more easy not only from the 
point of view of the applicants, but 
also from the point of view of the 
Patent Office itself. It has been re­
presented to us that if the whole 
procedure is to be implemented, the 
Patent Office has to be expanded 
vastly. We have not got the 
resources— technical resources, not 
financial resources—to fully carry out 
the intentions of the Bill. Now what 
has (he Patent Controller to say 
about this?

Or. A. Jog* 8 m : I do agree that 
it is very necessary to grately fortUy 
the Patent Office both in the matter 
of strength, that is numbers, as well 
as quality, that is at higher super­
visory levels. Besides, extensive 
facilities will have to (be given fm 
sufficient finance provided in order 
to iifyplement the various provisions. 
Some of the clauses which are of 
particular relevance to these admin­
istrative aspects of implementing the 
various provisions, I have got here, 
but it wiU take some time. I have 
also listed some of the matters 
where procedural changes in the 
provisions may be considered by the 
Committee without loss of any time 
to anybody, which will probably faci- 
tilftte the (work of the Patent Office 
well as the patent applicants • . .

Mr. Chairman: When we visited
Calcutta, after we visited the Insti­
tute, I had a discussion with the 
Director-General and a note was 
distributed. I have also written to 
t̂ ie J^inister and the Minister, Mr. 
Sanjivayya has replied paying that 
he will consider those suggestions 
and tajce steps.

Shri R. P. Sinha: Now I would 
like to refer to the financial memo­
randum thpt has ibeen drawn up in 
this Bill. Is that memorandum ade­
quate, financially speaking, to fortify 
the Patent Office to the extent that 
is needed?

Mr. Chairman: That we will dis­
cuss with the Minister whan he 
comes here.

Shri R. P. Sinha: What I feel is 
that the financial memorandum that 
has bean given along with this Bi{l 
is not vary adequate . . .

Mr. Chairman: Let us discuss it.
Afterall he is an official. Let us dis­
cuss it with the Minister.

Shm R. P. Sinha: We must have 
figures. This figure which is given to 
us is too little to carry the entire Bill
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into effect. He must get what ifi the 
amount involved in the matter of 
expenditure.

Mr. Chairman: Can you give it?

Dr. A. Joga Rao: I was trying to 
put it this way. Rupees four lakhs 
as the recurring expenditure which,
I think, we have mentioned in the 
financial memorandum, excluding a 
small sum— probably Rs. 20,000— for 
the non-recurring expenditure. But 
this provision relates to the financial 
requirements during the first year or 
so when the Bill actually is passed 
into Act and brought into force. The 
work has to develop and it has to 
develop in stages. So depend­
ing on the phase-wise or stage-wise 
development of the work, you will 
have to gradually enhance the fin­
ancial provisions. I agree that the 
provision made here would appear 
to toe rather small, but I submit that 
this would suffice during the first 
year or two. This would certainly 
need further strengthening after­
wards and this could possibly be 
taken care of by the increased re­
venue that the Patent Office may get 
or may not be taken care of, be­
cause as the Judge mentioned in his 
report, this system of granting 
patents is to be regarded 'not as a 
revenue earning service but as a pub­
lic utility service, and; therefore, 
aibout the financial aspect we need 
not very much think what it is going 
to 'be in the years to come. In the 
first one or two, probably that would 
suffice. Later it may have to be in­
creased.

Shri B. K. Das: Then there are some 
provisions regarding appeal against 
the decisions of the Controller. 
Have you an^ comment on that?

Dr. A. Joga Rao: There are quite 
a number of appeal provisions. In 

• fact the strong objection which most 
of the Memorandists from abroad have 
taken is on the basis of some kind of 
dictatorial powers which either the

Controller or the Govemtaient have 
kept to themselves in some of these 
important clauses. Some of them, the 
Committee must have noted, have 
stated that the appeal provisions more 
or less are like an appeal from Caesar’s 
decision to Caesar. That is what they 
have expressed, but with the ex­
perience and whatever knowledge I 
have of the working of these appeals 
which have gone to the Central Gov­
ernment. I have every confidence that 
the Central Government, whateve is 
the decision that they give, are not 
in the least worried as to whether 
it B going to be against or in favour 
of the earlier decision of the Con­
troller. The past experience too is, 
it has never been uniformly Q. Kay- 
ing the earlier decisions, thereby 
annuling more or less in effect the 
appeal provisions which existed. It 
has not been so. The Central Gov­
ernment would be more expeditious 
and it does not do any injustice to 
any party. The thing is it is ex­
peditious and as against that I am 
aware of the elaborate time even in 
the trade mark cases that is taken 
when the parties go in appeal to 
the Bombay High Court or to any 
pther High Court. The Trade Mark 
Agents* fees in many cases are very 
very high— three figure fees are 
charged. Considering these high
figures, an appeal directly made
to the Central Government would be 
much simpler. Then the High Court 
proceedings even in Trade Mark
cases have been dragging on at least 
for 6 to 8 years in quite a number 
of cases. There is hardly a case 
which has been finished by the High 
Court in 3 years.

Shri B. K. Das: If there are Special 
Appeal Tribunals?

Dr. A. Joga Rao: As regards the 
Special Appeal Tribunal, I think it 
can be considered* 'but it should be 
open— of course as it is the Bill does 
make a provision for having a noti­
fication—to take advantage of the 
technical knowledge in any case.
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/ 1the decision by the Central Govern­
ment must necessarily have to be 
based on the technical content of the 
patent specifications no less than the 
legal aspects. As far as the technical 
content is concerned, the Central Gov­
ernment will normally have to either 
secure it from any one of the techni­
cal experts who are at the same time 
in the service of the Government, or 
alternatively they can secure it from 
independent technical experts. Now 

. it would reassure the parties and 
instil greater confidence if this kind 
of technical opinion is openly sought 

fcand made use of by the Central 
‘ Government from any outside ex­
pert.

Shrf B. K. Das: You mean there 
is no obligation for seeking that 
opinion openly. But the Government 
must seek that opinion openly. In 
that case the Tribunal may create 
greater confidence in the appellants.

Dr. A. Joga Rao: It will, because 
it is said: Justice should not only be 
done, but it should also appear to 
be done.

Shri R. P. Sinha: Will you kindly 
direct the Government to give us a 
correct Financial Memorandum, be­
cause as it is it is absolutely mis­
leading.

Mr. Chairman: We will discuss
that with the Minister. ’We are dis­
cussing the whole Bill with the 
Minister. You may raise this point.

HMfhri R. P. Sinha: The time will be 
^ B r t . If you write to them. . . .

^Mr. Chairman: We are sitting for 
„7 days.

Shri R. P. Sinha: If you write to 
them that Members are not satisfied, 
that would be better.

Mr. Chairman: Mr. Misra will 
please make a note of this.

Shri R. P. Sinha: You may say at

f e next meeting, we must be given 
revised Memorandum.

Mr. Chairman: Mr. Misra may
make a note. What is your sugges­
tion for reducing the period tor the 
date of sealing? You said 0 to 7 
years. We want that period to be re* 
duced. It should not take more than
2 years.

Dr. A. Joga Rao: That will depend 
on a number of factors. If there Is
no opposition..........

Mr. Chairman: Even if there is
opposition. *

Dr. A. Joga Rao: If there is oppo­
sition, normally the due process of 
law has to be gone through. Notices 
have to be issued. They will ask for 
time. That has to be served and they 
will be submitting affidavits. . . .

Mr. Chairman: Can’t that period 
be reduced?

Dr. A. Joga Rao: Statute can fix 
it that all procedures should be com­
pleted within the such and such pe­
riod. They can say that submissions 
have to be made by either party 
once and not again. But that will be 
denying more or less one of the im­
portant rights which the contending 
party has. He will say I have not 
looked into the report or the affidavit 
which he has placed before me. 1 
have seen it just now. For that I 
may be given time. How can you 
meet that objection?

Mr. Chairman: He can be given
15 to 20 days. Why should he take 
years? Just as they had fixed 2 years 
in the previous Bill-----

Dr. A. Joga Rao: In the existing 
Bill, it is there.

Mr. Chairman: We can also fix a 
period like that. Are you in favour 
of that?

Dr. A. Joga Rao: If a period like 
that is to be fixed, under normal 
conditions, when there is no opposi­
tion, when there is no application
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font extension of time at any stage, 
I believe that period can be fixed 
in relation to date of acceptance of 
the application or in relation to the 
date of the first examination report 
issued. ’

Mr. Chairman: All right. Thajak
you.

(The witnesses then withdrew) 

(The Committee then adjourned)

i


