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Sir, now I am quoting from the Forum of Parliamentarians on Intellectual Property. It has been stated:

"The meeting re-affirmed the country's sovereign and inalienable right to have an intellectual property regime
which would promote public interest and ensure self-reliant development in social, economic and technological
spheres. The meeting reiterated its strong opposition to the unequal and unacceptable Agreement on TRIPs
incorporated in the New GATT/WTO and its resolve not to allow amendments to the Indian Patents Act, 1970 so
as to make it conform to the regime visualised in the TRIPs Agreement."

They have taken this resolution. They have further stated and I quote:

"In this context, the meeting noted that according to U.S. Administration itself as many as 48 countries have yet
to amend their patent laws and most of the developed and developing countries have not complied with their so
called obligations under the TRIPs Agreement."

48 developing countries have not done it. Again I quote further:

"In addition, there are 45 other least developed countries who have clear 10 years to apply the provisions of the
TRIPs Agreement. Thus there are 93 countries who have yet to amend their patent laws. In the circumstances,
there was no justification whatsoever for any industrialised country to mount pressure on India in this regard."
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I am quoting from the Report of Peoples' Commission on Intellectual Property Rights. The Members of the
Commission are Justice V.R. Krishna lyer, Prof. Yash Pal, Prof. Prabhat Patnaik and National Prof. S.K. Sinha.

"Thus in the considered view of this Commission, Parliament must never grant exclusive marketing rights
(EMRs). An exclusive marketing right is more than just an automatic five-year patent. It is a grant of monopoly
over the domestic market to an importer, without any scrutiny and on very dubious grounds. It is not surprising
that most developing countries have chosen not to implement EMR provisions. Pakistan and two other small
countries are perhaps the only countries to date that have introduced an EMR regime."

"What is clear however, and on this there is also near-unanimity among the experts we met, is that (i) the
Government's reported move to introduce an EMR regime must be dropped; (i1) the introduction of product
patents in drugs and pharmaceuticals and in agricultural chemicals must not be done in haste;...."
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"As stated earlier, the EMR route is certainly not in our national interest and it should not be adopted in India - a
vast country having a strong pharma industry and health scenario being extremely low. Article 70.9 stipulates



that "exclusive marketing rights shall be granted' to specific products after the occurrence of specified events and
that there was nothing in these terms that suggested that such right must be obtained in the domestic laws. This
interpretation of Article 70.9 by the WTO Panel makes the grant of EMR automatic after the events specified.”
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"While the Forum of Parliamentarians on Intellectual Property has yet to take a stand on the pipeline protection
1ssue, the National Working Group on the Patent Law has come out strongly against granting of EMRs in India.

This Group which has NGOs, scientists, former bureaucrats and technocrats as members wants the TRIPS
Agreement to be reviewed as provided under the WTO Ministerial Declaration of May, 1998. It wants the
applications for product patents filed with the Government since 1995 for EMR to be examined and process
patents be issued under the current Act."
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"With the Indian masses' limited purchasing power what is needed most is to ensure supply of such drugs at
affordable prices. It 1s this point that opponents of granting Exclusive Marketing Rights to patent holders
(generally MNCs) are emphasising.

Prices of various drugs in India are lower than in most developing countries because of our existing patent

regime under which product patent is not granted. Only a process is patented, that too for nearly half of the
international period."
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"Though the TRIPS Agreement is supposed to provide a transition period, the Government of India is required
under the Agreement to amend the Indian Patents Act immediately, inter alia, to grant exclusive marketing rights
for pharmaceutical and agricultural chemical products in favour of foreign patent-holders. Since, for all practical
purposes, granting exclusive marketing rights will be as good as granting product patent protection, Parliament
must defeat this Amendment."

I HEIRT : AT A TG HITeTd |

st Tegerer waR fg : Sureme S, fagmt F wiclarde @ adan #1 2 fF 30 v @ T 991 FA A FA, AEHHET W @A 91w
T TH HFA B I T A 3 | gL FEiAat 1 feq wE @ o S 398 R W 7 fad Tt A e 21 39 S 6| W, qE A
Yerr fagmt = w1 @ FifE THEIUE AN A TW W HTH! HEgAd i 2|

Tafee & off TaR @ AR R vk #Xar € e 5 e w1 St 39 @1 afed HRA aren faet @ sHE! AU of | TR F91 B BIAS §9g S
3R T BT T 'R | FeeHeEe F Storeren g s | gatee § 19 oo @ farty w5 €1 v s 3w 2--

‘fergET™ ®t THE @t ART oW @ HiE e gEe |
3o I feed 1 e 99 © € fegee
R fRT wfa wiarer fog Jaet 3 Fa i -

‘TG TE FEHR AR,



R H T@ATA = T2, TR Fit T@aret + ol

ﬁma?sgmﬁmmm??% 3R FEH AERY oa1 W© ¥, T9 SEA B T HAT ST e, S99 e Aew | §9 A 39T 1l 3
Tfars vd 2 |

ot TsviEr (feran) : Suraer s, it fadas omn 2, § fae :9 vl # 30! fojiy 33 % felg @er gan €1 guR fag 7 aredt =it = =,
57 srarert &1 3% TR o, 3R F QXY oRE Wend € | I 39 FI R T W A S F FI0 @ @ 2 A9 gER a9 @
T3 TET 8, Wi g@ =9 o1 & gten @ £ St wifdat a1 gt wWeR | ? ok st et oty o 2, 7% "ot w gwea €1 g2 9% 3@} o
anyed g @ S| Sl wer o6 v afufa o= of S F o seft-eft srar o) euR o Rt weteR sl St e oreme &, St
FATEIT I 9 R S 3 St 43 €, 9% o e wewt | o | 97 TR | 9mor 9 wfe F v 9 s & i #6oar Ko
el & | 2390 H e USUeH A S0 91, SH GHF g1 & o qiteret 29 a1 saimata 3w o, Sl saeh wer iy fwar 9r) 5@ wHe
Tt 7% FeT T o7 i SR WRA 2veR Uae Qo HT OTH HUM Al §H IH! WedAT el 9, TP S OXE e B Wirey ewe | 39 w6
I Tu AT 2fiEet SR it 7 wer o fw g @ ue 9 ot ue &, 9Ra o feal ®i ten @ fetw it gmem, 9w @9 § v uwr
TR S ITHI WIHR FAM| gAR U 07 3t &7 veet qgt a1 W@ & & R giaan o et 7t & ot g9 @ gfqan &t Agcy 78t € a&d ?
3 Tt &t o Sga I"e @ FE, AR FF Ro # HUW F T off Tl 4| FE W@ g A W P oS | g1 Y IH AT F I@ER
IBTHT 3G AT, Rwo | fiwdt e Tiet & w21 o o g #1 FAtfaal H @SR 1 $ (@0 89 a9 ¢, fFar & 9 89 g &t
TR T € R Ruo H I U2vey UFE UIH g3M oT1 ¥ Hi99 & {3 | FE % 30 o9 ot SU9 & uwaEl § J4red o1 | 39 999 ot
STHfed HT AT |ret ATt 9 | TR 7T e S 98 g0 E | S WER | 9% o o | 39 TN & WHR A WEl B aR 7 At 9f ) |
et ® aR & deR FY uw T4 ur et ut @ fraer wmedw wivw aret ot s @ 2, frae aedw R qret gate siteht ofk s
FARE it HT W@ E | TH T € o ager gU I 39 HT el a5l Tl | I SRART BT AR S @ &, 397 T F A% o W@ 8, 3w
el ST T T 1 6T 8 AR qE HoleT HART 39 81 11 161 8, TFa1 $ TR 11 39 &, I 1 36 ARt FT ¥R &4 ot € | T
THET o1 ST g7 AR fovar & 9 1 Aged fwar an1 F = 37 ot 1 ag e o § 6 39 99 9Ra § Aged w5 H1 AHan o
AR UTH 37T ST AR |eE | 78T O SifeT g9 UT 9E9 o1, §AR Ut fave $f Headr of, ST Wiy 99F $f g9 "9 B SAehter
ot 3 30 99 g dieR fover & 3wt wi wfea fwar an) & faeror § 7@ s w@ife amod 47 fese fwan o fe giw-ama frme d
ST | 39 THT |t 9gd Wi oI U &, 5 fave SR d@ee W SEEd S ®i ard geit ot | 39 35t foxty fear an

H7 Fe fF R &1 IR ad awet | Egmm St S e €, EgEm S o @R w0 | St 926 SR G&hi9 ¢, S 9@t @ A a6
TEt T BT E3 T 8, TR YT T FA | FHR ST A @ A R awt | o atufiat F1 Suhi g @ 8, = 9w i §
Y2 T FIET ST I ], T S (@eE AR HF WER T ME 2| 3T Feat AR AT W ot it Fifest g weer 21 eOR o S ot
YgHT AT fF Haw 31 & | g # SuhTieal ® ARG He AR A M@ UE A P AT AT AR AT F AAE I A H
AHE | AT AT & FAR 3 HI FAT 10T ¢ | FHEl T3 ISR, FE1 T A AT B GG | SUSA Fo FHl AT A GFT ¢, TR {7A 5t
fashmat o it S W % U faumel #€ a1 Aar e, e wERr & g it St % @R ® I H SO 91, A fae] a6 Suet
£ o1 &t aget €, oot @ at wrag @ age €, s ot faer et o € At q3 wier e @ 6 W@ it @ 9e) o sk g, et at
VAT SGeT g3 6T € | ek & ST SN9® el € 1% e |eit g1 ot €, i faawor =i fean, & sed @t srem o der § e w6t
Ta1 & u fefaman &t foerdt, sfom sam art siufaat o=t g &t s o Koot & SReRT STl St 947 grerd € 981 a1 &l Uh
feferar =&t ferdt | N TEHRT ATt | ST B ard T §ie S 781 61| F H W UG Hi aied & (60 e -aE S aiee
& Tt 21 o fovrg foaor o gafee =@t s wean g 4R onud gug ot #9 i @ @R gEt U e St S o 2

IuremeT Hered, ¥ R frae A e € fF oSt euR W § @ @ T @ 2 oMY G W WERT F et g1, § st a5 et et
R H & ST TRl 290 B M H IH! ot 3 T off AR 37 T |/ o9 [ TE | ukfed €, 39 arigieq @ off @ e ®

aifed & | P T 35X @S 7 9 ¢ AR #H -1 fagia sam o ¢, - At feem e €, SR St ghvn 1 A s
w1feT | 7% o fa@m ot & 9ew g% 9Ra &I Afaat it g@ o, a9 g s T2 At feam w5 sk 1 0S see 39 S aRERT
R AfEE Tt Far, S e RS H FET A, 9 A H MG Fsaers T@ gl 9, I8 91 g1 a5 @ 9iee |

T BI2-B1e arEl W et o @ w21 fuset ae feat @ srment # gt R ug € fF e # =R W ghY ® @ i i ®
AT TH gR & faes @2 § | A3 729 #1 W@ E, g aEen 39 WA | WG FT 0 w5 A IIHT Al AisAt B IR H FEd & o
TR & 2 | H ST € U SR IEd @1 T, 39 SHA 9 TR e Tahd | AT F1 9RA $ Al § $e $ $9 9w 6 @ IW
TR, TR TR B9 & ST W fF 30 39 FT TG FT T FA, TER I HI A T T AT FI | TR HeAT 7@

T R faRe aEqen w1 A THR A Wi 9 THET #E S A, i e s | fewn o o) o W gt 6,
o e 79 39§ HUH I g & STt 8, 39 AW W g ate’ @ wweitan e €, g9 B dd 6l o v | g @ e 3w S|
U HT RFAR @R 39 Tt & 8/ & g i w2 @ €1 F 761 Fear 6 38 TR FX M0 | | Sureer wgisa a8 59
I T F9R AU 3R 391 & fofu werd a1 Hohe o arett ¢ 1 O feafa § ovR 9w @ uiita & e ot 9Ra F @ a@x § ok
Sttt & & ° 8T EH e aren € 3R 9T Hud 991 W Rl W g | HHEISTS = 6 U8 3 @ 9gd € el |
=g % fau w9 = fear 21 w9 @ 9 &6 at diw q9d T FER i 9ga 9T AE ® SNdiod 3@ € | R 9gd o |G S & 3
miarst #t ust & fou R "R € dewd gu aw §, safen qE foren 39wt STea 7w 2 | @i st weika g sfea gere el g,
g I St AT 3R T $ S HT a1 2 | & 918 o=y aa7 ot § s s fHags s aear € & o7 @@t a ot st 558
arstt &, ePR arer o mieh it @Y ar e &



IUTETET Heled, AT |t ARIS 9 WE HY IR Al €, 3 ot 37! 2 S A% et g it g AR s et -y w5 € F
ST & A et BASS ® AR FER o qRelt wAteR el st A et § 6 @, bt § ot qe 5w 3 wed €, @ 9 9 A% ot €,
dog | wet g 2 g 7 ot gl 1 F 3% A% ar KoM @ fow et @er gan € SR 39 9 # g% Feen wear § 6 des S v e &R,
T THY 31 TGN R S 39 P A B Fe @ FEA §1T, TR FHRY, T GE@s e, A fiw ol srgumet 3G S| A & s smart at
& 2o &t g Bt IR Paet 31T B TWHR & FI T2 2, dfewh 36 397 H g Ft SR Tgf B Tagas A At B F 2
afs g% FHA TeT @ U & 2, A T FHA BT Ioo1eH P B [T, T HEA Fi e B feiw W $ AeaEt Hit AR g =@fen | fade
&1 afeswR w1 wifen | faRelt Fufat #t 50 39 &1 G = @ W H 8T HITewT gt

I WEIR, ¥ s JANT, 39 F [ AR 9 P ARG BT ARAT FIar § AR F =  fF @ o wn, movwmm wn, @
eI H1, [ area | oty g =ifew) g

>SHRI SUDIP BANDYOPADHYAY (CALCUTTA NORTH-WEST): Sir, our party, Trinamul Congress extends
our support to the Patents (Amendment) Bill.

In the Statement of Objects and Reasons, in Para 4, it has been very categorically mentioned that:

"As the Patents Act, 1970 does not provide for grant of product patents, inter alia, in the fields of agricultural,
chemicals and pharmaceuticals and also for grant of Exclusive Marketing Rights (EMRs), the provisions of
Articles 70.8 and 70.9 were applicable to India."

Sir, the Patents Bill is, of course, a Congress baby being look after by the present Central Government. When
GATT Agreement was signed, and India being the founder member of WTO, certainly India cannot avoid its
responsibility and cannot be shifted from its commitments. This Amendment Bill is to be passed by 19 April
1999. Why? This has also been mentioned in the Statement of Objects and Reasons.

"The United States of America raised a dispute against India at the WTO alleging non-fulfilment of India's
obligations in this regard. A Panel set up by the Dispute Settlement Body (DSB) of WTO examined the
allegations made by the USA and submissions made by India and ruled that India had not complied with its
obligations. On an appeal made by India, the matter was considered by the Appellate Body of the WTO which
also recommended that India take the necessary steps to comply with its obligations. It was subsequently
determined that this be done by 19 April 1999. Failure to comply with these obligations within the stipulated
period may entail action against India in terms of the Dispute Settlement understanding of the WTO
Agreement."

So, within a stipulated time period of 19 April 1999, this Amendment has to be passed. But throughout the
country, there is certainly an apprehension as to whether we are surrendering to the multinationals and the
particular objection made by the United States of America have started people believing that this present
Government is trying to amend and to pass it due to tremendous pressure coming from this particular country.

Sir, we must say that the Government should positively give some guarantee, after this amendment is adopted,
that the public interest is preserved; price fixation would be controlled; national security of our country should
not be affected; sovereignty should not be challenged; interest of the seed farmers should be totally protected;
prices of urea and products patented in India are to be safeguarded; and the safeguards to the product patent
would be used for our own economic progress.

Sir, many speakers have expressed their apprehensions and doubts as to whether the prices of drugs will go
beyond control; whether our intellectual property rights are going to be challenged; whether our interests are
being sold and the sovereignty of our country is also going to be affected. The Government's firm standpoint is
to be clarified that due to certain international obligations and prestige of our country, as we signed the GATT
agreement followed by the Dunkel proposals, have now to be fulfilled.

Sir, the TRIPS agreement of the WTO mainly cover nine categories of intellectual property, which are: copyright
and related rights; trade marks including services mark; geographical indication; industrial design; layout
designs of integrated circuits; state sector; patent; patenting of micro organism and new plant varieties, that is
seeds and other propagating materials. Out of these nine categories, six are more or less protected. These



intellectual property rights are protected but so far as the other three -patent, patenting of micro organism and
new plant varieties, that is seeds and other propagating materials -- are concerned, these have to be looked after
with care.

Sir, apprehensions are there but it is also a fact that for introduction of a new drug, it takes eight to ten years of
time. Even in the USA, it takes more than 12 years of time for introduction of a new patent. We apprehend that if
proper checkups are not made, then, as Shri Prithviraj D.

Chavan was saying in his speech, the rejected group of medicines and other patents may take entry into our
country by this Patents (Amendment) Bill.

Sir, yesterday it was discussed about the China's position several times. The hon. Member from the CPI(M) was
telling whether China is still a member of the WTO. China has applied for its membership. It is still under
consideration. Membership has not been provided to China. It is not that China is totally opposed to the GATT
agreement or they are not keen or interested to take an entry into the WTO.

Sir, even the USA and China signed an agreement on copyrights in January 1992 itself. So, it is not true that
China 1s not eager to become a member of the WTO. They are also keen to become a member of the GATT
agreement.

Sir, we should take all efforts and protect our intellectual property rights to see that our country can be benefited
by this amendment. If this is protected properly, then we certainly believe that so far as the international market
is concerned, we can transparently take part into it.

We have our intellects. We have also got our own products on patents by which we can also take part in the other
parts of the world and by which we can also earn our foreign money. So, when liberalised economic and
industrial policies have already been adopted in our country, we cannot even fall behind from these sorts of 1deas
and outlooks 1n which the Patents Bill is one of them. So, Sir, on behalf of our Party, we support the Bill with an
expectation that the Government should take all out efforts to see that our intellectual property rights are not
affected and not challenged. The Government should see to it that the prices of medicine and other products do
not go high.

>SHRI S. JAIPAL REDDY (MAHABUBNAGAR): Sir, | have not been too well since yesterday, yet [ have
been waiting patiently to enter my caveats on this occasion. Sir, [ would like to know from the hon. Minister for
whom I have great respect as to why the Ordinance was promulgated. This Bill was passed in Rajya Sabha
during the Winter Session. For some reasons, it could not be taken up in this House. You have time, even
according to the WTO dispute settlement mechanism, up to 19th of April. Where was the need for you to rush
with this Ordinance? Mr. Deputy-Speaker, Sir, I have tried to find out the reasons from the statement circulated
by the Minister explaining the reasons for the Ordinance. I would like to draw his attention to paragraph eight.

"The United States of America requested India to hold consultations with it on the provisions of the Patents
(Amendment) Bill, 1998. It was felt that it would not be appropriate to have any discussions on the provisions of
the Bill before it is enacted."

I am providing the answer for the Minister too. Now, Sir, what do we infer from such a frank, transparent
confession? This Government does not have the political will and the moral stamina to discuss a Bill with the
Government of the United States. Is this a sovereign Government? Does it represent our country? The reason
given 1s really humiliating for the nation. This 1s one of the saddest days for the Indian Parliament. Why do I
make this grave statement? This is a Bill to which all the sections of the House have been opposed by turns. The
Congress, the BJP and, of course, other parties have all been opposed to this Bill all along. May I submit to you
that in the history of Indian Parliament, no Bill was ever passed by Parliament to which all the sections of the
House were opposed one may well assume ? You may say that about BJP and . How do you say the same about
Congress? Congress was in power in the whole of 1980s. It was a Congress Government which gave negotiating
mandates to our teams at the GATT. Our teams took position against the entire TRIPs Treaty as it exists today.



Therefore, I do not charge any party with having betrayed the country at the negotiating table. They did take the
correct positions. But they could not sustain those positions.

I would like to quote the statement made by Shri V.K. Ganesan, our Commerce Secretary at that time in his
official capacity:

"We should make it very clear that regardless of whatever be the outcome, even if we sign the GATT we are not
going to tread on those fronts. "

Please note.

That 1s, we would disobey. One is, importation does not amount to working a patent. It is Article 27.1. We have
to add a footnote to that.

The second point is about the micro-organisms. Shri Ganesan stated it on record that even if such a treaty was
passed, this country would muster up the courage and the strength to disobey it.

So, the Congress Party, for reasons best known to it, or even compulsions, went back. I do not have to narrate
the story of the BJP at all. My friend Dr. Murli Manohar Joshi and I and a few others have been working for
years on the Forum of Parliamentarians. I have fundamental philosophical differences with Dr. Murli Manohar
Joshi. There is no person in this country with whom [ differ more on many issues. But I worked with him on
this. What happened? So, that is about the BJP.

So far as the Left Parties and we were concerned, we were always opposed to it. So, this is a Bill which is being
enacted by the House against the heart of the House. Therefore, I can think of no other legislation in this country
that has such a precedent or a parallel. We have enacted many controversial Bills over which the House was
intellectually divided. But, now the House is ideologically unified and politically divided. None of these things
that the TRIPs treaty represents a positive or some even a mixed package for us. It 1s almost an unmixed evil, it
1s an unmixed curse and we are prepared to swallow this batter medicine as a nation. That i1s what is agonising.
When the hon. Minister talks of provision of compulsory licensing, I would call this a piece of compulsory
legislation. We are compelled to legislate. Can there be anything more humiliating than that?

Now, coming to the Bill itself, it has a very narrow focus. We are trying to say that we are complying with a
certain legal requirement imposed on us by the world body.

I have heard Shri Prithviraj D. Chavan. He said that he supported the Bill. But all the points that he made in his
speech were against the Bill! He had also been working with me. So, his heart was not in it. His mind was not in
it. Only his mouth was in it!

There 1s a need to look at the whole 1ssue in both historical and philosophical perspectives. Why are we making
these speeches? Not because I believe that the Minister and the BJP can be converted at this stage but because
we believe that this is an occasion on which we must go on record.

This is a speech meant for posterity, history and we are to be judged at the bar of history.

In 1970s when the original Patents Act was passed, the prices of drugs came down. The pharmaceutical industry
flourished in India. Pakistan did not go in for process patent as we did. It went in for product patent. What
happened? There is a huge difference in the price of ordinary drugs between India and Pakistan, not to speak of
United States. I will come to United States a little later. This was considered an ideal piece of legislation in the
world of 1970s. That was a bypolar world. We did not have one single super power dominating all of us. We
could breath freely. We enacted that law. Today, we are going to dismantle that 1970 Act, not in one full stroke
but in a piecemeal manner. I oppose this Bill because it smacks of a piecemeal approach. What is the
perspective? Where is your integrated approach?



Yesterday I was listening to one of the Members of the B.J.P. I was more annoyed than amused when he began
to support the patent regime. The validity of patent period has been extended from 15 years to 20 years. Nobody
in the world believes that such a thing is good for consumers anywhere in the world including the consumers in
the United States. The leading consumer activist of the United States Mr. Ralph Nader has been campaigning
against this patent regime. I can understand the political compulsions, but if we submit to this, then it would be
an epic example of egregious exploitation through technological tyranny. If we begin to justify it on
philosophical grounds, it would be making an intellectual virtue of a political imperative. BJP has acquired an
uncanny knack of converting its political compulsions into philosophical convictions. I am really upset about
this.

Such of those who have been critical of the GATT (II) -- what we are having today is not GATT(I) -- have
always been champions of GATT. Today we have GATT (II) under which the WTO has been set up. It is a supra
national body. It is a defecto world Government in respect of commerce and trade.

Now, such of those who are opposed to GATT(II) are not opposed to liberalisation because liberalisation
philosophy is based on free trade and patent philosophy believes in conferring monopoly which 1s opposed to
free trade. Such of those that are supporting GATT(II) are against liberalisation. They are conferring 20 years
monopoly and after 20 years there can be another spell of 20 years by way of pracess patent.

14.00 hrs.

In effect, there can be monopoly, theoretically speaking, for forty years. That is the kind of protection they seek
for their inventions. We are not opposed to rewarding inventions; we are for rewarding inventions. But a balance
needs to be struck between vital public concerns and the reward for the inventor.

1401 hours [Shri Raghuvansh Prasad Singh in the Chair]

In the report submitted by the World Health Organisation in 1977 - I am not quoting Indian experts, I am quoting
a world body whose expertise in the matter and whose authority in the matter are universally acknowledged -

it 1s stated:

"In the pharmaceutical field, the logical consequence of this provision is that drugs will be sold at high prices, as
is the case for the monopoly products. For a long period of time, the manufacturers of genetic products will have
to wait longer before they can produce the drugs in question and sell it at a more accessible price."

This report of the WHO has been made after India signed the Marrakesh Treaty. There is no harmony between
the perception of the WHO and the WTO on this. The United States has been marginalising all the bodies
associated with the United Nations, be it UNICEF or WHO or, for that matter, the United Nations itself. It 1s
setting up a parallel international authority. We will be now governed by a new international trinity comprising
World Bank, IMF and WTO, and we are prepared to succumb to this kind of pressure.

Having said this, I must clarify that I am not amongst those who believe that we should quit the World Trade
Organisation. I may here draw the attention of the House to the Committee headed by none other than northern
Shri LK. Gujral Ji. Our Parliamentary Committee made unanimous recommendations on two counts. On Dunkel
proposals which were a prelude to the Marrakech Treaty, the Committee felt strongly and unequivocally that
they should be rejected. Yet the Committee said that the bottom line was that we should not quit the world
trading forum. So, I am not pleading for quitting the world trading forum at all.

This Bill relates to two issues. One is pharmaceuticals and the other is agriculture chemical. Agriculture and
health are exclusively in the State's List. I would like to know as to how we are competent to pass this
legislation. He may say that in the Constitution of India we have an overriding provision which enables the
Government of India to enter into international treaties. This is no ordinary international treaty, Mr. Chairman.
You cannot barter away the rights of the States. You cannot alter the basic structure of the Constitution of India.
May I draw the attention of the Minister to what goes on in Germany?



Very few people in our country know that Germany is as federal as India, if not more. Whenever a matter
relating to State List is to be legislated upon in the European Union, prior permission of the State Assemblies is
taken. Unless the prior permission is taken, the Government of Germany cannot enter into an international treaty
even in regard to European Union. So, how are we ignoring the States?

Now, I am told, Shri Jaipal Reddy, you may deliver any number of speeches, but you have to make a choice
between the EMR route and the product patent route. I have to make a choice between the devil of EMR and the
deep sea of the product patent route. I am not prepared to make a choice. That is a Hobson's choice. Now, we
were told that we were given a grace period of ten years as a developing country. But what has happened?
During the grace period of ten years, we have been compelled to grant the EMR, exclusive marketing rights,
which is in fact a disgrace. It is not a grace period, it has become a disgrace period. What did we get in return?
Are we in a position to export textiles to the United States without restriction on quotas. No. Restrictions on our
textiles will continue right up to 2005. The United States, which is a poor country, needs protection!

Sir, our approach 1s fatalistic. We cannot do anything about it. That is what the Minister 1s going to say. It is
defeatist, 1t is reactive. What is their pro-active approach? What is their positive approach? What is their pre-
emptive approach? Do they have an approach at all?

Now, there is a provision in the WTO Act itself, the GATT-II for review. Are we preparing themselves as a
nation? Are we, as the biggest developing nation in the world, preparing other countries to see that review of
patent regime is fundamentally effected? They have the opportunity. What are they doing there? They go and
deliver pre-drafted speeches there. That is all they do. They say one thing when they meet at the NAM and they
become namby-pamby when they go to G-7. That is the problem.

Now, I would like to make one point which has not been made so far. The amendments which have been brought
are very weak. The patent applications will be examined in terms of sections 3 and 4 of the 1970 Act. I can read
out the Act also, but I do not think that [ have enough time. It does not relate to patentable inventions. Section 4
relates to atomic energy which anyhow 1s not covered by WTO. So, what safeguards are they providing in the
first place? Why do they not say that patent applications will be examined in terms of entire 1970 Act? This
suggestion has been made by none other than Shri Ganeshan who is today advocating that we had better fight the
WTO from within. Even he said that the amendment must refer to the entire Act and not to sections 3 and 4.

I would support the proposition of Shri Chavan. If you cannot bring in the entire Act, at least bring in Chapter IV
and V so that the concerned authority can look at it in terms of triple criteria, whether it is in the public domain,
whether it is really an innovative step and whether it is commercially useful, and people can complain. There is
no provision for public complaint.

Having said this, let me contradict myself. It is not the privilege of BJP and the Congress alone to contradict
themselves. These safeguards are not sustainable in terms of WTO law. There is no provision for compulsory
licensing at all, when it comes to EMR. EMR, in that respect, is worse than product patent. Therefore, the United
States has already lodged a complaint against you and this Bill. You are passing the Bill with a view to
complying with the decision of the WTO, and the United States has already lodged a complaint. If I am to be
impartial, I would see some merit in that because I do not see any legal scope for compulsory licensing through
EMR route.

There are others 1n our country who think that the product patenting 1s better than EMR. I have not been able to
appreciate that logic because even under the product patent, you cannot go in for compulsory licensing in the
manner that has been provided for in the 1970 Act. In the 1970 Act, Sections 81 to 90 deal with the manner and
circumstances in which compulsory licensing can be taken recourse to. Article 31 of the TRIPs Act does not
permit you to do that. What it says is that only when there is a national emergency or circumstance of extreme
urgency, you can go in for it and not otherwise. Moreover, the prospect is limited to public non-commercial use.
You can go in for compulsory licensing without commercial exploitation. So, where is the scope under product
patent also? You have been tied down to this. The way out is not compliance; the way out is defiance. We have
lost in WTO and we must defy. Our people are raising the bogey of catastrophic consequences that will flow
from non-compliance. I do not agree with that bogey. What will happen? The United States will, once again,



complain after 9th April. Then, the WTO will ask the United States, "Look! What is the injury caused to you?"
The United States will be obliged to establish that it has suffered a specific injury, and even after it establishes a
specific injury, it can take steps in the concerned sectors only. After that, it can take recourse to what are called
‘cross retaliatory measures'. So, why are we in such a holy or unholy hurry to comply with these requirements?

Sir, everybody praises the virtues of WTO because we will have a non-discriminatory regime. Following the
Pokhran explosion, the United States has unilaterally imposed embargo on 250 companies, or institutes, of our
country. Have the Government raised a dispute in WTO? If the WTO ensures a non-discriminatory international
trade regime, they should be able to file a complaint in the WTO. Why have they not done it? The Government
of U.S.A.have done it on the ground that the technologies, which have been banned could lend themselves to
dual use. Can that be the ground? Why should we not test waters of W.T.0.? Has the thought ever crossed the
Government's mind? No, this thought cannot cross their mind because they are in a compliance mode, not in a
defiance mode. That is the problem.

How many molecules are generally patented per year in a country like the United States? They say, a maximum
of 60. In fact, I have a list which says that in four years they could only get patent right, full-fledged patent right,
for only 39 molecules. But, I understand reliably that 3,000 applications have been received and the Minister is
admitting that. Let him explain as to what those application are about. They could be about a change in the usage
form. They could be flimsy applications. Do we have a right to examine them? My position is that you do not
have a right to examine. I am taking this position, let the Minister contradict there is no problem because we are
both going to be judged at the bar of history.

Everybody talked about banana. Banana is the western counterpart of our onion, apparently. A big trade war has
broken out between the most like-minded allies, between the two biggest trade partners, the European Union and
America. And it revolves round only 500 million dollars. It does not entail billions of dollars. The United States
has not cared to go to WTO. It has unilaterally decided to impose sanctions against the European Union. The
point I am trying to make is that when it comes to United States, WTO is helpless. Just as in political and
military matters the United States overtakes the United Nations, in commercial matters the United States,
overtakes the WTO.

Mr. Kentor, a US trade representative, told the US Congress, "According to GATT Section 102, when there is a
trade dispute under GATT, the US law will precede over GATT in every case, not just in some cases, not just in
most cases but in every case." I can quote a little more but I think I do not have time.

Now, some friends are saying thar after all, there are only 250 widely used drugs. Only four retained their patent
by 1995. Those four have also since elapsed.

Mr. Chairman, Sir, patients do not necessarily use essential drugs. They go by the prescription of physicians. 1
am reminded of a phrase which both Nehru and Galbraith used in the Sixties about the militaryfactories in
America. They called it "Industrial military complex'. In India, we also have a "physician pharmacists complex’.
When a patient is suffering from a disease, he will go in for the latest and the costliest drugs prescribed by the
physician, and there is a nexus between the practising physician and the pharmacists and the pharmaceutical
companies. Therefore, to say, ‘well, our essential drugs are not covered' is not correct.

Mr. Richard Sykes, Chairman of Glaxo Company said that they would take two patents from India for exclusive
marketing rights, although they are both relating to changes in the dosage form. Mr. Sykes also says about
Zantac. When Zantak was under patent in the U.S., the Indian price was about two per cent of the U.S. price,
that is, fifty times less.

I was surprised when some patriotic Members of the BJP were complaining about the low drug prices in India.
Whom are they pleading for, I do not know. If you say that it is a matter of compulsion, fine! But do not translate
your compulsion into conviction. Do not get ideologically converted. Do not get brain washed.

SHRI KHARABELA SWAIN (BALASORE): Sir, I never complained about the low prices of the drugs....
(Interruptions)... He 1s imputing a motive on me on what I did not say. That is my complaint. I never said this.



SHRI S. JAIPAL REDDY (MAHABUBNAGAR): Well, I accept your explanation. I accept your clarification.
But that is not the main point. The point is that the prices of drugs in India are the lowest in the world and when
an Indian goes to the United States, he takes all his drugs from India as cannot afford it. I am afficted by a
number of chronic diseases. There is only one disease that I do not have, and that is B.P. That is why, I am able
to speak properly. When I go to the United States, I carry my medicines from here because I cannot afford to buy
the medicines in the Unites States. I do not think, Sikandarji will be able to afford them either.

Therefore, you must examine this from the angle of our poor people.

Sir, you have inserted an untenable provision of compulsory licencing with a view to deceiving us. I knowthat
you are not deceiving yourself. It is a bogus safeguard, hocus-pocus safeguard, deceptive safeguard and
untenable safeguard. Be that as it may.

You have given the right to sell or distribute, and not to manufacture. Why have you decided not to give the right
to manufacture? Because, you know that the amendment you have inserted, is untenable. It is meant to be an eye
wash and hogwash. Nothing more than that.

Sir, I was reading the first editorial of the prestigious journal The Economist of London sometime back. It
appears that some break-throughs have been achieved in the matter of the AIDS. The Economist of London,
which has been the champion of laissez faire economy for the last 150 years, wondered in its editorial as to how
poor people in the Third World Countries would be able to afford this because the minimum cost of the AIDS
treatment would be 10,000 dollars, that is, Rs. 4 lakh and more.

There are millions and millions of people in our country suffering from AIDS. It has become a fashion for some
friends here to refer to the example of China. Let me state that I am no admirer of China. I have been a
consistent social democrat. I am proud of the democratic path we took. But before you refer to China, you must
remember the storm and rain and the storm and fire through which that nation has passed through over 50 years.
You must remember that China is not a member of the WTO. It has to accede to the United States' demands to
get the status of most-favoured nation every time by haggling and bargaining on the Capitol Hill. You are a
member of the WTO. You do not to do that.

May I raise another point? China has an accumulated trade surplus of 50 billion dollars with the United States.
Do you have the strength of China? So, why do you refer to the example of China in an irrelevant manner?

In India, we have wonderful justice system. I am proud of that though it leads to dilatory justice. In China -- with
due apology to China, I am no enemy or admirer of China -- there is no justice system like ours. Therefore, what
is the point in having any accord with China when it cannot be implemented at all? There is no independent
justice system in China.

I want to make the last point for the consumption and serious attention and immediate action of the hon.
Minister. What is the preparation of our nation? How are you preparing the nation? USA has got 3,000
examiners to look into patents. As against that, there are only 13 examiners in India whose skills are of dubious
nature. What is the infrastructural step that we are taking in this area?

Apart from this, we have to go in for sui generis system. What are the steps which we have taken? Have you
consulted all of us? Do you want to consult us at all?

Then about Indian heritage about which all of us are proud, what are you doing to see that Ayurvedic
prescriptions and Unani prescriptions are patented in a foolproof manner well before 2005? You have done
nothing. That is my charge. We are very haphazard in this matter. This matter is being looked into by two
Departments, Industries and Commerce. I do not mind if Commerce Department is given to my friend, Shri
Sikander Bakht in addition to Industry. Let all the matters relating to WTO be brought under one Ministry. Even
this elementary step has not so far been taken.In conclusion, this is not the end of the WTO. Industrialised
countries have an unending agenda to unveil in course of time.



They are going to force you to let their investment flow in; they are going to force you to adopt their labour
standards; they are going to force you to adopt their environmental standards. If you cannot discuss this Bill with
the United States Government except through an Ordinance, how can we depend on you to oppose its agenda,
which is totally disruptive of the developing world?

With these words, with all the emphasis at my command, I oppose this Bill.

... (Interruptions)
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>SHRI T.R. BAALU (MADRAS SOUTH): Sir, with all the emphasis at my command I oppose the Bill being
brought before the House by my learned friend, Shri Sikander Bakht. My basic reason to oppose the Bill which
has been brought before the House is, it is a blow on the Centre-State relationship. This Bill is very much against
the principles of federal structure of our Constitution. What was the necessity to bring an amendment to the
Patents Act, 19707 I would say, this Bill has originated out of the compulsion of the Americans. The Americans
have gone to the WTO Dispute Settlement Board alleging that India has not fulfilled the obligation as per 70.8
and 70.9 of TRIPS Agreement. What will happen if we do not amend this Bill? Nothing will happen. Maybe, my
friend Shri Sikander Bakht will say that we may be attracted by sanctions. Many of the Members who have
already spoken on the Bill supporting the Government's stand on this issue, observed that if we do not pass this
Bill sanctions will be imposed on us. I would like to ask them, what has happened after the Pokhran test?
Though the sanctions are there, we have not gone round the world with a begging bowl for food, clothing or
shelter. We are surviving. I charge that this Government succumbs to the pressure of the United States of
America. I would like to briefly tell the House as to what has happened during 1940s.

In forties, there was a general economic recession in the United States itself. Because of this economic
recession, the United States wanted to have a global market. They entered into a number of bilateral agreements.
They caught hold of 23 countries and America as the head of those 23 countries held a meeting at Geneva. In
that meeting they wanted to form an International Trade Organisation. But, unfortunately for America, those 23
countries did not come forward to compromise their national spirits. Because of this the International Trade
Organisation did not take off. GATT came into existence. The principle of GATT is to rationalise the tax
structure.

In the GATT Agreement, service sector and intellectual property have not been included. In WTO, the
intellectual property and service sector have been included. Now, because of 70.8 and 70.9 of TRIPs Agreement,
this Government has got an obligation to have amendment to the Patent Act, 1970. Sir, my point is that this
Government is rushing through this Bill without even consulting the Chief Ministers of the States. You may ask
as to why you should consult the State Chief Ministers. The reason is that the Bill which has been brought before
this House is essentially to meet with the necessity...(Interruptions)

MR. CHAIRMAN: How many minutes more do you want?

belong to six-Member Party. A person belonging to three-Member Party was allowed to speak for a much longer
time. I should also be given more time.

Sir, this Bill mainly deals with the provisions pertaining to chemicals and pharmaceuticals. Both the areas are in
the domain of State Government. The Chief Ministers of Tamil Nadu, West Bengal, Andhra Pradesh, Orissa,
Tripura, Karnataka and Kerala have requested the Prime Minister of India to convene a meeting of the National
Development Council to discuss this particular matter threadbare so that things can be sorted out. A consensus
could have been arrived at whether to pass a Bill or not to pass a Bill. But the hon. Prime Minister could not find
time. Maybe, because of extraneous reasons as day-in-and-day-out they are trying to compromise with their
allies. They are trying to assuage with their allies for extraneous reasons.

Sir, in the United Front Government my leader Shri Murasoli Maran, who was the then Minister of Industry had
constituted a panel consisting of intellectuals, parliamentarians in which Dr. Murli Manohar Joshi, the great
social scientist, Shri George Fernandes, the former revolutionary leader Shri Bardhan of CPI, Shri Ashok Mitra
of CPI(M) and others were members. The panel had been convened many times by the then Minister of Industry.
It had discussed this matter threadbare as to what will be the fallout and pros and cons of this issue. Day-in-and-
day-out, messages had been sent to Geneva. The former Prime Ministers Shri Deve Gowda as well as Shri I.K.
Gujral, met the panel. There was some interaction. But to my surprise, Shri Sikander Bakht, Minister of Industry
did not have the strain of constituting and meeting the panel. He did not want to have the advantage of
widespread think-tank. They want to rush through this Bill because they are succumbing to the pressure. Shri
Shukla, Member, Planning Commission was the coordinator.

Sir, Dr. Joshi, the true swadeshi, opposed at the time when he was in the panel. During the discussion in the
panel, the social scientist, Shri Fernandes, opposed it. Then, what necessitated them to bring this Bill now? They



opposed and there was a hue and cry in the panel. Since they are coming forward with this Bill now, it means
something extraneous is there which I do not know. Probably, it may be due to the pressure exercised by the
Americans.

I want to tell you one point regarding the field of pharmaceuticals. What is the quantum of Indian export in the
field of pharmaceuticals?

What is the quantum of Indian export? In 1993-94, in the area of drugs and pharmaceuticals, our export
performance was to the tune of Rs.2009 crore. What is the performance during 1997-98? It was Rs. 5228 crore
against an import of Rs.809 crore in 1993-94 and Rs.1301 crore in 1997-98. If we pass this Bill, then what will
happen? Definitely people who have got the patent right elsewhere beyond India will come forward with EMR
for whom you are spreading a red carpet. They will pour in and since those people are having exclusive
monetary right can import and Indian products cannot compete with foreign products, our industry will fall sick.
And if our industries fall sick, there will the problem of unemployment. What is the way out now? In the
globalised scenario, India has integrated its economy with other countries. It is good. In this globalised scenario
all over the world, there are possibilities of capital inflow but at the same time, 1s there any possibility of our
labour export to any other country? Nobody has thought about it. Our labour cannot be exported.

I have to cite a very important point. When I speak about Shrimati Indira Gandhi, our friends on this side will
support me. In the historic session of the World Health Assembly in Geneva on 6th May, 1981, the late lamented
leader Madam Indira Gandhi had said:

"Affluent societies are spending vast sums of money understandably on the search for new products and
processes to alleviate suffering and to prolong life. In the process, drug manufacturers have become a powerful
industry."

She further reiterated saying:

My idea of a better aided world is one in which medical discoveries would be free of patents and there will be no
profiteering from life or death."

She has said "discoveries' but her intention was only "invention' and not "discovery'. Our people should not be
misguided on this point. Her intention was “invention'. I should emphasise that this Conference was held at
Geneva in 1981. A Resolution was adopted there whose title was "Strategy on Health for AlL.' Shri Prithviraj D.
Chavan is not here now. If we pass this Bill, would our poor get the medicines for health?

Ten tablets of 150 mg dose Ranitidine Zantac costs Rs.7.16 in India. In Pakistan, it costs Rs.122.16. In the
United Kingdom, it costs Rs.320.85. In the United States, these ten tablets cost Rs.730.60. I have converted the
price in terms of Indian rupee. So, a tablet which is produced in India at a cost of Rs.7.16 costs Rs.730.60 in the
United States. Who will be the beneficiary? Shall our poor Indian get at the prevailing price?

Before I conclude, I would like to remind the hon. Minister Shri Sikander Bakht that there is a Standing
Committee Report on Commerce. Is it not there? Mr. Minister, my charge against you is that the Standing
Committee Report on Commerce had warned you or advised you about this thing. It is a 45-Member Committee.
The Committee unanimously decided that firstly before any Bill is presented to the two Houses, the Government
should discuss the Report of the Standing Committee threadbare. The second recommendation is that the
Government should consult the State Governments because pharmaceuticals as well as agro-checmicals with in
their domain; thirdly, it has recommended that the Government should consult a wider body of experts, eminent
men, Judges, Lawyers and Scientists before it tries to reach a decision. Now, decisions have been taken. Mr.
Minister, have you consulted the State Governments? You have not consulted the State Governments. Have you
taken the advice of the Standing Committee on Commerce? You have not taken it. You have not gone by the
advice of a spectrum of experts and eminent men.

Mr. Minister, since you think as the master and the States as your slaves, I strongly condemn your attitude in
bringing forward this Bill. I oppose this Bill. Mr. Minister, you are not only treating us as slaves and secondary



citizens but also you are very much against the Report of the Standing Committee on Commerce.

So, with these words, I oppose it. Thank you.
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>SHRI PRAMOTHES MUKHERJEE (BERHAMPORE) (WB): Mr. Chairman, Sir, I thank you for the
opportunity given to me to express my views on this important Bill. On behalf of my party, the R.S.P., I rise to
oppose this Bill which is detrimental to the country's economic sovereignty. The object of this Patent
(Amendment) Bill, 1998, as I understood, is to fulfil the obligations on the part of the Government of India
about the acceptance of trade related intellectual property rights with special reference to pharmaceutical and
agro-chemical patents. This is a binding upon the Government of India. This is a binding upon the developing



countries to carry out these obligations within a stipulated time-frame, that is, 19th April, 1999. These bindings
are incorporated in Article 70.8 and Article 70.9 of the Marakkesh Treaty.

Sir, it is my first observation that fulfilling these obligations of the Marakkesh Treaty is nothing but to accept the
foreign patent. It is a complete departure from the spirit and content of the Patents Act, 1970. What do we find in
our Patent Act of 19707 We find a prerogative of India of not accepting any foreign patent which infringes upon
the national rights of India. We have a right to ensure food security. We have a right to develop our own
pharmaceutical and chemical patents and this 1s the important adjunct of the self-reliant economy of our country.
So, today, to fulfil these obligations of the Marakkesh Treaty, in my opinion, is nothing but to subserve the
imperialist economic interests of the trans-national corporations.

Sir, we are living in an age of super technology which is based on global economy. There is a need for
international understanding. There is a need for international agreement on intellectual property rights; there is
no doubt about it. But the reality says that the world is divided and the unequal nature of the world has adversely
affected the interests of the developing countries. This has been done by the mishandling of the situation while
signing the Marakkesh Treaty by the Executive, on behalf of the Indian Legislature. The whole country has been
put in a very critical situation today, consequent upon the entry of India into the World Trade Organisation. We
have arrived at the peak of the crisis when India lost the cases filed against India's non-compliance by United
States of America and by the European Community.

Sir, there are two options that are left before us. One is to open the mail box system for receiving patent
applications and the other is to grant Exclusive Marketing Rights to foreign patents. If the Government of India
accepts these two options under the provisions of the Marakkesh Treaty, then what would be the fate of the
Government of India and the people of India? It will destroy the indigenous process of research and
development in the field of science and technology. It will ruin the interests of the poor farmers and the rising
scientists. This 1s my second observation. It is a fact that it absolutely indicates the failure of the political
leadership of the Government at that time. In support of my contention that it will ruin the interests of research
and development in the field of science, I may quote from a very brilliant report of the People's Commission on
Intellectual Property Rights. The hon. members of this Commission are, Justice V.R. Krishna Iyer, Prof. Yash
Pal, Prof. Prabhat Patnaik and National Prof. S.K. Sinha. A seminar was held in the month of December, 1998
and, with your permission, I would like to quote from this report.

This is the concluding remark about granting of exclusive marketing rights to the foreign companies:

"Thus in the considered view of this Commission, Parliament must never grant exclusive marketing rights
(EMRs). An exclusive marketing right is more than just an automatic five-year patent. It 1s a grant of monopoly
over the domestic market to an importer, without any scrutiny and on very dubious grounds. It is not surprising
that most developing countries have chosen not to implement EMR provisions. Pakistan and two other small
countries are perhaps the only countries to date that have introduced an EMR regime."

This is for your kind information. I think, you know it very well.

While I am speaking about the failure of the political leadership of the Government at that time, it is sure that the
executive must sign the international treaty on behalf of the Government and this is the verdict of the
constitution. But WTO is not an ordinary treaty. The TRIPs is not an ordinary agreement.

With your kind permission, I beg to refer to the incident. Who 1s the gentleman negotiating India's cause with the
WTO? Is it a fact that the gentleman negotiating India's cause with the WTO is now a Deputy Secretary with the
WTO? I want to learn from the Ministry and from the Government whether that gentleman negotiating India's
cause with the WTO has served the purpose of the Government of India or has served the purpose of any other
nation.

There is a very close relationship between the Executive and the Legislature in our Constitution. It has to be
judged whether the Executive has infringed upon the rights of the Parliament or not. Again, there is a very close
relationship in our Constitution between the Centre and the States. We are living in an age of cooperative



federalism. The Ministry of Industry of this Parliament cannot give an absolute assurance for this Patents Act. It
cannot be so. We are living in an age of cooperative federalism.

So far as the principle of cooperative federalism is concerned, this Ministry must have a duty to have
consultations with the State Governments, with the Chief Ministers and with the Members of the National
Development Council before it gives a final conclusion about this Patents (Amendment) Act.

I will refer to one incident. This Parliament has adopted a very good system, that is, the Committee system for
giving some suggestions to the Government. Here is a Report of the Standing Committee on Commerce. They
can remind that the Patents (Amendment) Bill is not under the absolute authority of that Industry Department
only. It has to be in consultation with the Ministry of Commerce. It has to be in consultation with the other
branches of the Ministry. So, I would appeal to the hon. Minister to please go through the Report of the Standing
Committee on Commerce. That has made a very brilliant Report. I think, you have already gone through it. Here
is a main recommendation under the Chairmanship of Dr. Ashok Mitra about what can be done in regard to the
Patents (Amendment) Bill, 1998. With your kind permission, I quote from the recommendations of the Standing
Committee on Commerce. There are three recommendations. [ am quoting No. 1:

"Introducing legislation in conformity with the WTO's directive to amend country's patent legislation before
April, 1999: thereby providing mailbox facilities and exclusive marketing rights to applicants for processing
pharmaceutical and agrochemical products in the country".

If you follow this suggestion, then, it will be an absolute surrender to the dictates of the transnational
corporations.

(i1) That to bypass the complications of Article 70.8 and 70.9 by agreeing straightaway to the general provisions
on some product patent inscribed in the manifesto with the additional safeguard of retaining for the country the
right for compulsory licensing in all the relevant cases."

Finally, this 1s a very good and a scientific suggestion for the Government to accept. This is to maintain a stance
that the i1ssue should be referred.

I emphasise that the issue be referred to the Ministerial Conference of the WTO scheduled to meet during 1999
for undertaking a general review of the organisational activities and experience in the course of the first four
years of its existence.

So, Sir, unless all these recommendations, all these findings of the Standing Committee of Commerce are not
taken into consideration how the Industry Ministry alone can go and set-forth this understanding of the WTO.
So, it is my appeal to you and appeal to the Government that before you finalise this matter, you please go to the
people, you please go to the different branches of the country and take their suggestions. There is a broad
spectrum of opinion coming from the different strata of intellectuals of this country, you take the opinion from
them into consideration and proceed before coming to the final conclusion.

With your kind permission, I would like to say only one thing. India can mobilise the world force against the
imperalist block headed by America. and NAM countries, can bargain in the interest of the integrity and
sovereignty of this country.

With these suggestions, I oppose this Patents (Amendment) Ordinance, 1999 and conclude my speech. I also
offer my thanks again to the Chair for giving me an opportunity to speak.

Thank you.

>PROF. R.R. PRAMANIK (MATHURAPUR): Mr. Chairman, Sir, [ rise to oppose this Indian Patents
(Amendment) Bill, 1998.



Sir, this Bill is a black Bill. I also consider this day to be a black day, if it is passed in this House today. It is
because if this Bill is passed, it has got the unprecedented and far-reaching consequence which may jeopardise
not only our national and economic sovereignty but also the political sovereignty.

Why has this Bill been brought by the Government in this House? Why have they brought this Ordinance? Why
are they in so much hurry?

Mr. Chairman, Sir, you know, GATT was there. Our country was the founder-member of the GATT in 1947. We
are not against GATT. The world, as a community, live in a village. So, we are not against GATT. On 1st
January, 1995, the WTO was formed. All the advanced countries have got the products but they have no
markets. The Third-world countries have got the markets but they have no products. So, they have products, and
we have markets. Therefore, they had decided to expand the scope of this GATT, and WTO was formed on Ist
January, 1995. Now, at the instance of the advanced countries, industrialised countries with the United States of
America at the helm, they have introduced Trade in Services, TRIPS, and TRIM into the world trade. They are
new items. They were not there in the GATT. These items were included in the WTO.

There was a GATT Agreement. There was a Dunkel Draft. You know everything. The final Agreement was
signed in 1994. Before signing that Agreement, our Government did not consider it proper to discuss this Bill in
the House. They did not do it. But it was ratified by the Government. There is a provision under the TRIPS
Agreement which comes under WTO agreement wherein only two items are there. Now, our hon. Minister has
brought forward this Bill.

In the Statement of Objects and Reasons, everything has been stated, but the most important one is
conspicuously being omitted; it is absent. What is the reason? Why so much of haste? Why only
pharmaceuticals and agrochemicals are there?

Mr. Chairman Sir, in the TRIPS Agreement, only these two items -- pharmaceuticals which will produce the
medicines and which is needed for all the human beings and agrochemicals which produces drugs meant for
plants, pesticides, insecticides and fungicides -- have been provided. We have got two eyes, one for the human
beings and the other for the plants. Those countries decided to see that there is no transition period for
pharmaceuticals and agrochemicals.

In our Patents Act of 1970, there were nine items where the patent product is not permitted. These two items
were selected by the United States of America. As you know the TATAs is known for steel, but now the TATAs
have decided to produce salt and now they are known for salt because everybody has to take salt. Now, every
human being is to take one or the other medicine and every plant requires herbicides, insecticides, fungicides,
etc. So, those multinationals of the United States have decided to put these two items, viz. pharmaceutical and
agrochemicals here. They have got no transition period.

Here everything has been mentioned but that the most important one is being omitted. These two items have got
no transition period, so, after the signing of WTO in 1995, now it is obligatory under the International
Agreement that either you have to give product patent to those items or to provide legal provisions for exclusive
marketing rights. So, after signing of the WTO Agreement, the compulsion of International Agreement comes
in. Under that compulsion, under the pressure from the United States and threats from the multinationals, this
Government is bound to pass this Bill or to promulgate an Ordinance because it is under compulsion and under
threat. So, already the political sovereignty 1s now jeopardised and we are under humiliation. If we do not pass
this Bill, the Government has to promulgate the Ordinance. There is no other way out because the sanctions will
come if we do not do that.

They are in such a haste that they omitted the main clause. There is no condition period. If there is no Ordinance
and if there is no law because these two items are forbidden for the product patents, this Bill has been brought
only to lift this barrier. Now the product patent can be obtained for pharmaceuticals and agrochemicals. Till it is
not passed, the mail box is there and you have to receive it. There 1s no provision.



It is only for pharmaceuticals and agrochemicals products that there is no transition period and we have to accept
patent applications from January 1, 1995 itself. So, we have to accept it unless and until it is passed. We have to
provide for this exclusive marketing rights. So, for that reason it is being brought by the Government. They are
in such a haste that they want to amend Section 5 of Patents Act, 1970.

I quote Section 5:

"(a) In the case of inventions claiming substances intended for use or capable of being used as food or as
medicine or drug;

(b) relating to substances prepared or produced by chemical processes including alloys, optical glass, semi-
conductors and inter-mechanic compounds, no patent shall be granted in respect of claims and substances
themselves but claims for the methods of processes of manufacture shall be patentable.

Now, they include this to be as section 5(1) now and they insert section 5(2).

Section 5(2) of the Patents Act, 1970 (hereinafter referred to as the principal Act) shall be renumbered as
subsection (1) thereof and after sub-section (1) as so renumbered, the following sub-section shall be inserted,
namely:

"(2) Nothwithstanding anything contained in sub-section (1), a claim for patent of an invention for a substance
itself intended for use, or capable of being used, as medicine or drug, except the medicine or drug specified
under sub-clause (v) of clause (I) of sub-section (1) of section 2, may be made and shall be dealt, without
prejudice to the other provisions of this Act, in the manner provided in Chapter IVA."

Sir, in section 5, you have to delete "as medicine or drug'. This has to be deleted. Unless and until you delete that
portion in section 5, you cannot insert section 5(2). If you do that, then it will be a faulty Bill. If it is passed
without deleting that portion in section 5, there will be loopholes and it will be challenged in the court of law.

First of all, you have to delete that portion in section 5 and then you can insert section 5(2). I think, the Minister
1s in haste. [ want an answer from you as to why this has not been done first, that is deleting that portion,
‘medicine and drug'. Unless and until you delete that, you cannot insert section 5(2). I do not know how he has
done like this. Keeping that in tact in section 5(1), you cannot insert section 5(2). They are quite contradictory.
You keep section 5(a), that is food, medicine and drug are not to be product patented. Keeping that in tact, you
cannot insert section 5(2). So, I want an answer from the hon. Minister in this regard. Now, they are in haste.

I would like to tell the hon. Minister, through you, Sir, as to how it has been brought under compulsion. When
the Treaty came up for authentication and subsequent ratification at a meeting of the Foreign Ministers at
Marrakesh in Morocco on April 15, 1994, President Bill Clinton of the United States had remarked, "Today we
have succeeded in opening the world market for the American products.” This was said by Mr. Bill Clinton. So,
this 1s opening the market to the multi-nationals, to rob the Indian people and to loot the Indian market.

In May, 1990, the then US President, Mr. George Bush said: "Our direction is to open markets, expanding trade
and negotiating a set of clear and enforceable rules to govern the world trade." So, that is the design of the
United States of America. That is the motive of the multinational to come in, to rob the Indian people in these
two fields.

We all know how the East India Company came to India as traders and they became the rulers. Everybody
knows about that. So, these multi-nationals in the name of WTO are now coming into these two fields,
pharmaceuticals and agrochemicals, to loot the people and to jeopardise our economic sovereignty and political
sovereignty.

Now to conclude, Mr. Chairman, Sir, I will not take much time. I have taken only 10 minutes. I will not take
much time. Much has been said. I want to tell this House through you, tell the Gandhian people, our respected
colleagues to my right, that now they are supporting this Bill. The ruling coalition has brought this Bill. So, I



will appeal to the Gandhians, our respected colleagues to the right. What has the Father of the Nation, Mahatma
Gandhi told us? He said:

"If you are in a dilemma to decide what to do and what not to do, close your eyes and think of the poorest of the
poor you know and ask your mind. If your mind says that by doing this, the poorest of the poor will be benefited,
then do that. If you find that the poorest of the poor will not be benefited, then, do not do that."

Now, with this Bill, whom are we pleading for? Are we pleading for the multinationals in America or are we
pleading for the teeming millions of poor in our country? Whom are we pleading for? The American lobby is
very powerful. So, I will request all our hon. Members and colleagues here. (Interruptions)

MR. CHAIRMAN : Please conclude.

PROF. R.R. PRAMANIK (MATHURAPUR): Mr. Chairman, Sir, I have taken only 10 minutes. (Interruptions)
Please allow me to say one sentence because I have seen that there are many people who are very much fond of
Americans because it is a unipolar world. America is on top of it.

MR. CHAIRMAN: Please conclude now.

PROF. R.R. PRAMANIK : Please give me only one minute. [ have quoted the Father of the Nation, Mahatma
Gandhi. But nowadays, many people are very much fascinated about the Americans and the American way of
life. [ want to tell these things. There is a great saying of Abraham Lincoln. "The Government should be by the
people, of the people and for the people." .. (Interruptions) So, it is the people who have to decide. Thank you.
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(ends)

>SHRI A.C. JOS (MUKUNDAPURAM): I am thankful to you for calling me to speak on this very important
Bill. I feel proud and happy today because we are the only party in the whole House which has been consistent
in this battle.



India became a member of the WTO not on all on a sudden. We have been a founder member of the GATT from
1946, reiterated in 1947. When it was established by 48 countries, India was one of those countries. So, we have
been continuing in the GATT for the last 50 years and we had consciously entered into the negotiations with the
full knowledge of the whole world of the two GATT Agreements and which produced the WTO. When we
became a member of the WTO it is with all full knowledge that we became a member and the people on the
other side in the Treasury Benches were against it. I am happy today that they are coming with a Bill which they
have rejected once upon a time.

I am happy today that we have been able to pass a Bill which they brought out -- which they rejected earlier --
and are recommending that it be passed today. So, what I am saying is that we may ask, per se what is the danger
in the WTO? Everybody is pointing a finger at the WTO and the Congress saying that we have entered into a
very very dangerous thing. The WTO Every country in the international comity should be a member of the
WTO. There are 180 member countries in it. even the very big China once upon a time was a member of the
GATT. It went out of the GATT in 1950. Now they wanted to enter into the WTO. America is in a clandestine
way, secretly helping them.

Secondly, what is there in being a member of the WTO? Nobody can compel this nation to be in the WTO. Now,
if the people want to go out of it in six months, we can go out of the WTO. What is the danger in the WTO, per
se? Not only India but several other countries are there. If the rubber prices go up, immediately the Congress is
coming to put the country into the WTO. If there is anything seriously wrong, there is a faith in this country's
eyes. It can come out of the WTO.

Everybody was speaking against the WTO and accusing the Congress. everybody wants it to be inside the WTO.
Another point 1s that even by becoming members of the WTO many countries have safeguarded their interests.
In Great Britain they have passed this law bringing them into the of the other forward countries safeguarding
their position. So, it 1s not a question of entering into the WTO that we are compelled to take certain actions. I
am not finding fault with this legislation per se.

In Kerala there is a story. Six people went to see an elephant. One man went and touched the legs of the
elephant. He said that the elephant was like a pillar. Another fellow touched the tail of the elephant. He said that
it was like a broom. Another fellow touched the ears and he said that it was like a fan. It is the same thing.
everybody said the same thing. everybody said so many things. All are correct.

SHRI A.C. JOS : What [ am submitting to this hon. august House is that we need a very elaborate study about it.
Shri Baalu had referred to the Committee and the report brought out by Shri Murasoli Maran. I agree with him
though he has just now criticised me.

We need an elaborate study about it, or a detailed study about it. This is a very big country, a vast country with a
lot of bio-technological and other things in existence. We need a detailed study.

Dr. Subramaniam Swamy has put forward a suggestion that a special session of the Parliament should be held
because this is very important. This is covenant with the future because we are tying our future generations. No
other law is as important as this one. So, my request to the hon. Minister and to the Government is that we need
a full-fledged session totally devoted to discuss about the patents and its ramifications.

I agree that the hon. Minister 1s tied up with certain other things. But what is the hurry of this ordinance? Even
without ordinance we can as well discuss this matter and pass it before 19th of April. I do not understand what
prompted you to bring this ordinance. Will this end it here? It will not. This Bill again has to go to the Rajya
Sabha because you brought certain amendments though you can say that this is technical. According to me, once
it is passed here, it again has to go to the Rajya Sabha.

Sir, in Section 24 A of Chapter 4 of the amendment, an explanation is given. This explanation has come at the
instance of my party. I am happy about it. However, in that explanation, the hon. Minister you have to be very
careful, that 1s, that many of the arguments put forward here regarding the drugs and other things can be



safeguarded by an amendment in the Indian Medicines Central Council Act, 1970 because that amendment
might safeguard many of the arguments.

What is the definition of the Indian medicine? The definition of the Indian medicine can be vary. So, an
amendment in that Act will help us in safeguarding all our drugs produced here, patented here and from
importing also.

So, my request to the hon. Minister is that Section E of sub-section(1) of Section 2 of the Indian Medicines
Central Council Act, 1970 should be gone into and with slight modification or through an amendment, many of
the infirmities which might come into can be remedied. I request the hon. Minister to consider it.

I feel proud that the Patents Act, 1970 is lauded by everybody. However, during those days it was criticised by
everybody.

So, once again, I urge upon the Government to have a full session of the Parliament to discuss in detail about the
patents regime as such by which many things can be brought in and can be safeguarded.
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Sir, I now move that the Bill be taken into consideration.
MR. CHAIRMAN :Now, Shri V.V. Raghavan.
... (Interruptions)

SHRI PRITHVIRAJ D. CHAVAN (KARAD): My point is about the WTO... (Interruptions)...Other countries
have no safeguards. Why have you deleted Section 39?

SHRI SIKANDER BAKHT: Section 39 has been deleted only with the idea of making it possible to bring in the
EMR route, and we extend a straight route.

MR. CHAIRMAN: Now, the Hon. Minister of Communications to make a Statement.
>16.07 hrs.

SHRI V.V. RAGHAVAN (TRICHUR): Mr. Chairman, Sir, I have been very carefully following all the arguments
put in defence of the amendments including the very emotional and touching remarks of our hon. Minister of
Industries. Many hon. Members have spoken from the Treasury Benches also. But none of them have touched
upon the dangers of granting EMR. That is my contention.

In my humble opinion and as far as I have studied the clauses of the WTO and TRIPS, we are not -- | repeat ‘not'
-- obliged to grant EMR to companies who have patented their produce outside India. That is my contention.
That is the danger we are facing now. We are only obliged to amend our Patents Act to allow pharmaceutical and
agricultural chemicals patentable and allow for applications. We have the right to scrutinise and decide upon
those applications. Beyond that, granting exclusive marketing rights for those products to those companies who
have patented their produce elsewhere, you have not touched upon. That is the main contention. That is the main
opposition to the Amendment Act. Nobody touched upon that.

Sir, when we are discussing the Trade-Related Intellectual Property Rights, we must not inflict wounds to our
intellectual honesty also.

I appeal to your intellectual honesty. My humble request is this. Are we granting exclusive marketing rights of
drugs produced and patented elsewhere to those Videsi companies?

It is true that America went to WTO and had pleaded that "We must allow EMR just now." That is true. But
what right have they to ask us to do something? I have quoted in my speech that America has enacted a law
stating that as far as America is concerned. If there is a conflict between the American law and the WTO Clause
and TRIPs Clause, American law will prevail. That is the law they have passed and I have quoted it also. That
country 1s dictating us to give EMR. Hon. Industries Minister says it is a very minor thing. If it is a very minor
thing, why this mighty United States of America compel us to grant EMR? Why are they compelling us if it is a
minor thing? No. It is not a minor thing. Not at all. You cannot restructure our pharmaceutical industry. I am not
forecasting. You will have to pay a very heavy price, especially BJP who have campaigned for Swadeshi. You
are allowing the Videsi companies to sell their drugs. They are importing drugs and the prices will go up. It is
not the onion damage in drugs is going to be inflicted on us, poor people, a thousand times more than onion. You
have no control at all. Control is in drugs, but not in TRIPs Clauses and WTO Clauses will prevail.

So, my contention was that as far as TRIPs Clauses and WTO Clauses are concerned, we have to examine it and
we have to adopt it considering the primary interest of our country. America and Europe did it... (Interruptions)



It is up to us to educate ourselves if there is time and to argue and to bargain with them. Under American
pressure, do not open up our market for those multinational companies. Any manipulation can be done. Any
drug can be patented anywhere in Philippines, in America or any other State and they come here and say "These
are patented drugs and we have got them EMRs." They will sell those drugs at the price they decide. We have no
control. We say we can control. How? Examples have been shown here. Medicines which are selling at Rs.5/-
here 1s being sold at Rs.500/- in the U.S. (Interruptions) I can understand your intolerance. (Interruptions)

>SHRI SOMNATH CHATTERIJEE (BOLPUR): They are forced to bring this Bill because of WTO. Otherwise,
they have been opposing it throughout. Will you not allow us to mention about these issues? (Interruptions)
They are not allowing him to speak. Is it such a simple matter? (Interruptions)

[T HEITT : TH AT W Aot H1 ST AHR 8, FIAT 9 7 |

... (Interruptions)
SHRI V.V. RAGHAVAN : I am the mover of the resolution.
... (Interruptions)

SHRI KHARABELA SWAIN :When I was speaking, all of them were disturbing me. How can they expect my
cooperation now?

respond to the debate. ... (Interruptions)
SHRI SOMNATH CHATTERIJEE (BOLPUR): We shall press every amendment now. ... (Interruptions)
SHRI V.V. RAGHAVAN : All right, I am concluding. ... (Interruptions)

SHRI M. SELVARASU (NAGAPATTINAM): Why are you disturbing him unnecessarily? ... (Interruptions)
Why are you disturbing?

SHRI V.V. RAGHAVAN : | obey your directions.

Considering the danger involved in this amending Bill, I had to say a few words. I am concluding shortly. My
only contention 1s that we are not bound or obliged to grant Exclusive Marketing Rights to drugs patented
elsewhere. That is our contention. We are not obliged. We have time to bargain.

I appeal to hon. Members, I appeal to their intellectual honesty to disapprove this Bill because it allows EMR to
videshi companies. So, I press my Resolution.
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1617 hours [Mr. Speaker in the Chair]

SHRI V.V. RAGHAVAN : Mr. Speaker, Sir, with high consideration to the hon. Minister of Industry, I have to
say that on a principled stand, I press my Resolution.

MR. SPEAKER: The question is:

"That this House disapproves of the Patents (Amendment) Ordinance, 1999 (No.3 of 1999) promulgated by the
President on 8th January, 1999."

The motion was negatived.



MR. SPEAKER: The question is:

"That the Bill further to amend the Patents Act, 1970, as passed by Rajya Sabha, be taken into consideration."
The motion was adopted.

MR. SPEAKER: The House shall now take up clause-by-clause consideration of this Bill.
Clause 2

MR. SPEAKER: Amendment No.4, Shri Suresh Kurup - not present. Shri Basu Deb
Acharia.

SHRI BASU DEB ACHARIA (BANKURA): [ move my amendment.

I beg to move:

"Page 1,-

for lines 8 to 13 substitute-

"(2) Notwithstanding anything contained in sub-section (1), a claim for patent of an invention for a substance
itself intended for use, or capable of being used as medicine or drug, except the medicine or drug specified under
sub-clause (v) of clause (1) of sub-section (1) of section 2, and except also the medicine or drug where
substitutes are considered to be not available as of date, may be made and shall be dealt, without prejudice to the
provisions of this Act, in the manner provided in Chapter IVA." (4)

MR. SPEAKER: I shall now put amendment No.4 to clause 2 moved by Shri Basu Deb Acharia to the vote of
the House.

The amendment was put and negatived.

MR. SPEAKER: The question is:

"That clause 2 stand part of the Bill."

The motion was adopted.

Clause 2 was added to the Bill.

Clause 3

SHRI BASU DEB ACHARIA (BANKURA): I beg to move:
Page 2--

for lines 5 to 19 substitute

"24A. (1) "Notwithstanding anything contained in sub-section (1) of section 12 of Chapter IV, the Controller
shall not, under that sub-section, refer after examination an application in respect of a claim for a patent covered
under sub-section (2) of section 5 for the grant of patent rights till the 31st day of December, 2004, and shall,
where an application for grant of exclusive right to sell or distribute the article or substance in India has been
made in the prescribed form and manner and on payment of prescribed fee, refer only the application for patent,
to an examiner for making a report to him as to whether the invention is a patentable invention within the
meaning of this Act in terms of Chapter IV and V and in terms of the sections 3 & 4 of Chapter II.



(2) Where the Controller, on receipt of a report under sub-section and after such other investigations as he may
deem necessary, is satisfied that the invention is not a patentable invention within the meaning of this Act in
terms of Chapter IV and of sections 3 & 4 of Chapter II, he shall reject the application for exclusive rights to sell
or distribute the article or substance." (5)

Page 2--
after line 24, insert-

"(4) Notwithstanding anything contained in sub-section (1), an invention is not an invention under section 24A if
the subject matter relates to-

(1) plants and animals other than micro-organisms, and essentially biological processes for the production of
plants and animals other than non-biological and micro-biological processes.

(i1) Inventions which have been anticipated by previous publications by prior claim or by prior use.

Explanation: For the purpose of this sub-section, cell lines, gene constructs, gene fragments, plasmids, and any
other naturally occurring substances shall not be considered as micro-organisms, and processes involving the
above shall not be considered as micro-biological processes." (6)

Page 3, lines 14 and 15, --

for "selling or distributing"

substitute "selling, distributing or manufacturing" (7)
Page 3, lines 16 and 17, --

for "right to sell or distribute"

substitute "right to sell, distribute or manufacture" (8)

MR. SPEAKER: I shall now put amendment nos. 5 to 8 moved by Shri Basu Deb Acharia to Clause 3 of the Bill
to the vote of the House.

The amendments were put and negatived.

SHRIMATI GEETA MUKHERJEE (PANSKURA): I beg to move:

Page 2, line 8,--

for "2004"

substitute "1999" (12)

Page 2, --

for lines 11 to 14, --

substitute "refer the application for patent, to an examiner for making a report to him as to whether the invention
18 not an invention or the invention is an invention for which no patent can be granted within the meaning of this

Act." (13)

Page 2, lines 16 to 18, --



for "is satisfied that the invention is not an invention within the meaning of this Act in terms of section 3 or the
invention is an invention for which no patent can be granted in terms of section 4"

substitute "is satisfied that the invention is not an invention or the invention is an invention for which no patent
can be granted within the meaning of this Act". (14)

Page 2, --
after line 19, insert--

"Provided that no patent shall be granted under the sub-section (a) in respect of diagonstic, therapeutic and
surgical methods for the treatment of humans or animals; and (b) to inventions, the prevention of commercial
exploitation of which is necessary to protect public order or morality including protection of human, animal or
plant life or health or to avoid serious prejudice to the environment.

Explanation-- The expression “substance' in this sub-section shall not include plants or animals or any part
thereof other than micro-organisms." (23)

Page 2,--
for lines 25 to 29, substitute--

"Explanation -- it 1s hereby clarified that for the purposes of this section, the exclusive right to sell or distribute
any article or substance based on the system of Indian Medicine defined in clause (c) of sub-section (1) of
section 2 of the Indian Medicine Central Council Act, 1970 and substances or articles and such other articles or
substances where claims may be made for changes in dosage and usage forms or new combinations based on
such basic drugs for which product patents in other Member countries might have been taken prior to 1.1.1995
as such article or substance is already in the public domain." (24)

Page 2, --

omit lines 51 to 55 (25)

Page 3, --

omit lines 1 to 6 (26)

Page 3, --

omit lines 14 and 15 (27)

Page 3, lines 34 and 35, --

for "sell or distribute the article or substance"

substitute "manufacture, sell or distribute the article or substance." (28)
Page 3, --

after line 40,

insert "This will apply to both indigenously produced or imported article or substance." (29)

MR. SPEAKER: I shall now put amendment nos. 21 to 29 moved by Shri Jaipal Reddy to clause 3 of the Bill to
the vote of the House.



The amendments were put and negatived.
SHRI RUPCHAND PAL : I beg to move:
Page 2, line 14,
add at the end--

"and also strictly in accordance with Chapter IV of the Principal Act in order to determine novelty and public
domain angle." (30)

Page 2, --
after line 29, insert

Provided that an exclusive right to sell or distribute will not be granted for an article or substance which is based
on Indian system of medicine and also formulation where claims are based on changes in dosages form, usage
form and combination and already in the public domain" (31)

Page 3, --

omit lines 14 and 15 (32)

Page 3, --

omit line 27 (33)

Page 3, line 34, --

for "sell or distribute"

substitute "manufacture, sell or distribute" (34)

MR. SPEAKER: I shall now put amendment nos. 30 to 34 moved by Shri Rupchand Pal to Clause 3 of the Bill
to the vote of the House.

The amendments were put and negatived.

MR. SPEAKER: The question is:

"That clause 3 stand part of the Bill".

The motion was adopted.

Clause 3 was added to the Bill.

Clauses 4 to 7 were added to the Bill.

Clause 8

SHRI BASU DEB ACHARIA (BANKURA): I beg to move:
Page 4, --

after line 30, insert--

"(1v) relates to the pharmaceuticals for the amelioration of major communicable diseases.



(v) relates to the agro-chemicals for the treatment of diseases of and damages on account of pest attacks on the
food crops.

(vi) relates to the protection of national interest as deemed to be defined under the constitutional obligations of
the Government of India." (9)

Page 4,--
after line 30, insert--

"157B. Notwithstanding anything contained in this Act, the Central Government shall not grant any kind of
rights arising from Chapter IV of this Act to the entities of those countries whose Governments have on their
statutes the provisions of unilateral actions against the WTO convention countries." (10)

Page 4,--
after line 30, insert--

"157C. Notwithstanding anything contained in this Act, the Central Government shall not grant any kind of
rights arising from this Act to the entities of those countries whose Governments have on their statutes the
provisions for preventing its persons from transferring the so called "dual use technologies' to the nationals of
convention countries." (11)

MR. SPEAKER: I shall now put amendment nos. 9,10 and 11 moved by Shr1 Basu Deb Acharia to clause 8 of
the Bill to the vote of the House.

The amendments were put and negatived.

MR. SPEAKER: Now, the House will have a Division on Clause 8.
SHRI RUPCHAND PAL : Sir, let me explain my amendment.

MR. SPEAKER: Your amendment is identical to Amendment No.10.

SHRI RUPCHAND PAL : No, Sir, it is not identical. You may go through it....(Interruptions) Sir, please allow
me to explain my amendment.

MR. SPEAKER: You cannot explain because it is identical to Amendment No.10.

SHRI RUPCHAND PAL : Sir, please allow me to explain it.

....(Interruptions)

MR. SPEAKER: Shri Pal, please understand, it is identical.

SHRI RUPCHAND PAL : Please go through my amendment.

MR. SPEAKER: Hon. Members, please take your seats.

SHRI BASU DEB ACHARIA : Sir, we are pressing for a Division on Amendment No.10.... (Interruptions)

MR. SPEAKER: Shri Pal, please understand that your Amendment No.35 is identical to Amendment No.10
moved by Shri Basu Deb Acharia, which the House has just now negatived.

SHRI BASU DEB ACHARIA : Immediately after that I had pressed for a Division.



MR. SPEAKER: Shri Acharia, you should not complicate the issue. Just now the House has negatived
Amendment No.10. Amendment No.35 is identical to Amendment No.10 which we have just now negatived.

SHRI BASU DEB ACHARIA : Sir, I have pressed for a Division on Amendment No.10.... (Interruptions)
MR. SPEAKER: Nothing will go on record.
(Interruptions)*

MR. SPEAKER: Amendment No.35 is identical to Amendment No.10. Now, Shri Basu Deb Acharia raised the
objection and it was negatived.

... (Interruptions)
SHRI BASU DEB ACHARIA : Sir, I immediately pressed for division... (Interruptions).

SHRI RUPCHAND PAL : Sir, it is not identical. My amendment is different. I have every right to move it. This
is my amendment. This has been admitted by you. I have moved it. I have every right to move it. I press for
division... (Interruptions).

SHRI HARIN PATHAK (AHMEDABAD): It has already been negatived by voice vote... (Interruptions).

MR. SPEAKER: Once it is negatived, how can you raise it again. Do you want to create a new precedent? Just
now you have raised your objection and it was negatived. Now, we will take up voting on clause 8 and not on
Amendment No.35.

... (Interruptions)

* Not recorded

MR. SPEAKER: It has already been moved by you only.

... (Interruptions)

MR. SPEAKER: Once it was negatived, how can you move it again?

... (Interruptions)

MR. SPEAKER: It has already been negatived by the House.

... (Interruptions)

SHRI BASU DEB ACHARIA : Sir, I have asked for the division. You have to allow... (Interruptions).
SHRI S. JAIPAL REDDY : Sir, I am on a point of order.

MR. SPEAKER: What is your point of order? First of all, you must quote the rule under which you want to raise
it.

SHRI S. JAIPAL REDDY : Sir, the Speaker 1s within his competence to play around the procedure, if he thinks
fit. You can go back to amendment stage. It is within our competence to go back to amendment stage. We want
to vote for the amendment and you are forcing us to vote against the clause. The Speaker is perfectly within his
competence to go back to the amendment.



MR. SPEAKER: Shri Jaipal Reddy, you are a senior Member, how can you go back? Just now, the House has
negatived that amendment.

SHRI BASU DEB ACHARIA : Sir, I immediately asked for the division.
SHRI P. UPENDRA (VIJAYAWADA): Sir, if they demand for a division, you can agree to that... (Interruptions).

THE MINISTER OF STATE IN THE MINISTRY OF RAILWAYS, MINISTER OF STATE IN THE
MINISTRY OF PARLIAMENTARY AFFAIRS AND MINISTER OF STATE IN THE MINISTRY OF
PLANNING AND PROGRAMME IMPLEMENTATION (SHRI RAM NAIK): Sir, I would like to draw your
attention to Rule 347. It very specifically says:

"The Speaker may put amendments in such order as he may think fit:
Provided that the Speaker may refuse to put an amendment which in his opinion is frivolous."

Sir, the amendment has already been put to vote and we have gone ahead. There is no provision to come back as
Mr. Reddy has been saying. We cannot come back...(Interruptions)

SHRI PRITHVIRAJ D. CHAVAN : We have not gone ahead...(Interruptions)
SHRI RAM NAIK: We have gone ahead.
SHRI BASU DEB ACHARIA : We are in the same Clause.

MR. SPEAKER: Shri Basudeb Acharia's amendments were Nos. 9,10 and 11. That is all. Amendment No.35 is a
separate one. The House has already negatived amendments Nos. 9,10 and 11.

... (Interruptions)

SHRI BASU DEB ACHARIA : Immediately, I had asked for division...(Interruptions)

MR. SPEAKER: You are pressing for amendment No.10 which is identical to amendment No.35.
SHRI BASU DEB ACHARIA : No.

MR. SPEAKER: You may see that it is identical to amendment No.35.

SHRI BASU DEB ACHARIA : Immediately, I pressed for division. Then you went to Clause 8.
MR. SPEAKER: We can have division on amendment No.10 only and not on amendment No.35.
... (Interruptions)

THE MINISTER OF POWER, MINISTER OF PARLIAMENTARY AFFAIRS AND MINISTER OF NON-
CONVENTIONAL ENERGY SOURCES (SHRI P.R. KUMARAMANGALAM): May I just explain the
situation?

Unfortunately, when amendment No0s.9,10 and 11 were taken up together, they were negatived by voice vote.
Amendment No.35 1s identical to amendment No.10 and a division was called for. Now a situation arises when
an identical amendment has already been negatived, can we again vote on it? ...(Interruptions)

SHRI BASU DEB ACHARIA : Immediately, I had asked for division. What is the difficulty now?...
(Interruptions)

SHRI S. JAIPAL REDDY : I would like to answer this point...(Interruptions)



THE MINISTER OF HOME AFFAIRS (SHRI L.K. ADVANI): There is a specific rule covering this situation
and it is sub-Rule 3 of Rule 344 which says:

"An amendment on a question shall not be inconsistent with a previous decision on the same question."

Now, the House has taken a certain decision, may be by voice vote, on this particular amendment standing in the
name of Shr1 Basu Deb Acharia. At that point of time, you alone were saying that let there be a division and at
that time, it was not pressed by your colleagues...(Interruptions) ...I have noted it.

SHRI P. UPENDRA : Then why is it again put to vote?

SHRI L.K. ADVANI: Therefore, the Speaker 1s correct when he says that having rejected a certain amendment,
he cannot put an identical amendment again to the House. For instance, suppose this time the decision is
different, it becomes inconsistent with the earlier decision. Therefore, this rule covers the position. But the
purpose would be served fully if the clause is put to vote and you vote against it. We would leave it to the Chair
to decide but the rules are clear....(Interruptions)

PROF. P.J. KURIEN : Rule 367 says:

"On the conclusion of a debate, the Speaker shall put the question and invite those who are in favour of the

Ll

motion to say "Aye' and those against the motion to say 'No'.

Any question which you have put for voice vote, it may be an amendment or a Bill or whatever it 1s, 1s rejected
or otherwise, then you may allow division even if one Member asks for it. The rule says it. I do not want to
waste the time by reading the rules.

There is a rule. If you want, I will read the rule...(Interruptions) Let me complete it. If he does not press it, then it
is all right. But if he presses it, as a matter of procedure, kindly allow him. It is the right of the Member. What is
wrong in it? Why should he not be allowed?...(Interruptions)

MR. SPEAKER: Shrimati Geeta Mukherjee, what is your submission?

SHRIMATI GEETA MUKHERIJEE : Mr. Speaker, Sir, Shri Rupchand Pal has insisted on voting on the
amendment. You asked us to vote on Clause 8. Nobody can vote against Clause 8, as a whole...(Interruptions)
So, you want us to vote against our contention which is there in this amendment, which is actually an
amendment to Clause 8, which is an insertion and not obliteration of Clause 8. Clause & has certain other
features to which we do not object. That is the most important question. That is why, it has to be voted...
(Interruptions)

MR. SPEAKER: Shri P.R. Kumaramangalam, what is your submission?

THE MINISTER OF POWER, MINISTER OF PARLIAMENTARY AFFAIRS AND MINISTER OF NON-
CONVENTIONAL ENERGY SOURCES (SHRI P.R. KUMARAMANGALAM): We have no objection to it if
there 1s a precedent...(Interruptions)

SHRI S. JAIPAL REDDY : Sir, I have to make a submission...(Interruptions)
MR. SPEAKER: If the House agrees, we can go back to amendment No.10.
... (Interruptions)

THE MINISTER OF HUMAN RESOURCE DEVELOPMENT, MINISTER OF SCIENCE AND
TECHNOLOGY AND MINISTER OF DEPARTMENT OF OCEAN DEVELOPMENT (DR. MURLI
MANOHAR JOSHI): Sir, this should not set a wrong precedent...Interruptions) This should not be taken as a
precedent. This is very important. If you rule it today as a special case, it 1s entirely a different thing. But it
should not set a precedent...(Interruptions)



SHRI VAIKO (SIVAKASI): I want to make a submission. Of course, Shri Basu Deb Acharia has got every right
to demand division. That is the rule. But, at that time, when he demanded a division, when the next item was
taken up, everybody agreed to it including himself...(Interruptions)

SHRI BASU DEB ACHARIA : No.

SHRI VAIKO: Yes. Therefore, this should not be retraced and this should not form a wrong precedent...
(Interruptions)

MR. SPEAKER: Now I seek the sense of the House. If he House agrees to it, we can go back to the amendment.
SEVERAL HON. MEMBERS: No.

SHRI S. JAIPAL REDDY : Sir, will you kindly hear my submission? I have to make a submission.
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MR. SPEAKER: Hon. Members, as the House has not given its sense, I am putting Clause 8 to the vote of the
House.

SHRI BASU DEB ACHARIA : No...(Interruptions)
MR. SPEAKER: Let the Lobbies be cleared--

Now, the Lobbies have been cleared.

The questicn is:

"That Clause 8 stand part of the Bill."

... (Interruptions)

SHRI HANNAN MOLLAH (ULUBERIA): Sir, you are bulldozing it. You are denying the right of a Member...
(Interruptions)

Clause 8

SHRI RUPCHAND PAL : Sir, I beg to move:
Page 4.-

after line 30, insert-

"157B notwithstanding anything contained in this Act, the Central Government shall not grant any kind of rights
arising from Chapter IV of this Act to the entities of those countries whose Governments have on their statutes
the provisions of unilateral action against the W.T.O. convention countries."(35)

... (Interruptions)

THE MINISTER OF POWER, MINISTER OF PARLIAMENTARY AFFAIRS AND MINISTER OF NON-
CONVENTIONAL ENERGY SOURCES (SHRI P.R. KUMARAMANGALAM): Shri Santosh Kumar
Gangwar, the Minister of State in the Ministry of Petroleum and Natural Gas and the Minister of State in the
Ministry of Parliamentary Affairs may be permitted to leave the House to pilot the Salaries and Pensions Bill in
Rajya Sabha. ... (Interruptions)

MR. SPEAKER: Now, we are taking up Amendments No.10 and 35.



... (Interruptions)
The Lobbies are already cleared.
I want to make an important announcement regarding voting procedure.

Before a division starts, every Member should occupy his/her own seat and operate the system from that seat
only.

Voting process starts only when "red bulbs above display boards" glow on either side of my Chair.

Hon. Members, the following line is very important. Last time, many hon. Members have pressed the button
before the sounding of the gong. So, please understand the procedure correctly.

Immediately after sounding of first gong, press the following two buttons simultaneously.

(1) One "red' button in front of the Member on the head phone plate and also

(i1) Any one of the following buttons on the table:

Ayes - Green colour

Noes - Red colour

Abstain - Orange colour

It 1s essential to keep both the buttons pressed till the second gong sound 1s heard and the red bulbs are "off".
Important: The hon. Members may please note that the vote will not be registered if

(1) the buttons are pressed before glowing of the red bulbs above the display boards; and

(i1) both buttons are not kept pressed simultaneously till the sounding of the second gong.

Members can actually "see" their vote on display board. In case vote is not registered, they may call for voting
through slips.

I shall now put Amendment Nos.10 and 35 moved by Shri Basu Deb Acharia to the vote of the House.
The question is:

Page 4,--

after line 30, insert--

"157B. Notwithstanding anything contained in this Act, the Central Government shall not grant any kind of
rights arising from Chapter I'V of this Act to the entities of those countries whose governments have on their
statutes the provisions of unilateral actions against the WTO convention countries." (10)

Page 4.--
after line 30, insert--

"157B notwithstanding anything contained in this Act, the Central Government shall not grant any kind of rights
arising from Chapter IV of this Act to the entities of those countries whose Governments have on their statutes
the provisions of unilateral action against the W.T.O. convention countries."(35)



The Lok Sabha divided:

MR. SPEAKER: Hon. Members, please take your seats. Subject to correction, the result of the division is:
Ayes: 54

Noes:231

The motion was negatived.

MR. SPEAKER: So, the amendments were negatived.
The question is:

"That clause 8 stand part of the Bill."

The motion was adopted.

Clause 8 was added to the Bill.

Clause 9

Amendment made:

Page 4, -

Repeal for lines 31 to 39

and saving

Substitute "9.(1) The Patents(Amendment) Ord.3 of 1999
Ordinance 1999, is hereby

repealed.

(2) Notwithstanding such Ord.13 of 1994

repeal, anything done or any

action taken under the

principal Act, as amended by

the Patents (Amendment)

Ordinance, 1994, which ceased

to operate, or under the

Patents (Amendment) Ordinance,

1999, shall be deemed to have

been done or taken under the

corresponding provisions of Ord.3 of 1999



the principal Act as amended

by this Act.

(3) All applications made in

respect of claims for patent

of invention specified under
sub-section (2) of section 5

of the principal Act, from

the date of cesser of the

Patents (Amendment)

Ordinance, 1994 till the

date on which this Act

receives the assent of the

President (both days Ord.13 of 1994
inclusive) shall be deemed

to have been validly made

as 1f the provisions of

the principal Act, as

amended by this Act, had

been in force at all

material times." (3)

(Shri Sikander Bakht)

MR. SPEAKER: The question is:
"That clause 9, as amended, stand part of the Bill."
The motion was adopted.

Clause 9, as amended, was added to the Bill.
Clause 1

Amendment made:

Page 1, line 3,-

for "1998" substitute "1999" (2)



(Shri Sikander Bakht)

MR. SPEAKER: The question is:

"That clause 1, as amended, stand part of the Bill."

The motion was adopted.

Clause 1, as amended, was added to the Bill.

17.00 hrs.

MR. SPEAKER: Amendment No.l, Shri Sikander Bakht.
ENACTING FORMULA

Amendment made:

Page |, line 1.--

for "Forty-ninth"

substitute "Fiftieth"

(Shri Sikander Bakht)

MR. SPEAKER: The question is:

"That the Enacting Formula, as amended, stand part of the Bill."
The motion was adopted.

The Enacting Formula, as amended, was added to the Bill.
The Title was added to the Bill.

SHRI SIKANDER BAKHT: I beg to move:

"That the Bill, as amended, be passed."

MR. SPEAKER: Motion moved:

"That the Bill, as amended, be passed."

SHRI SOMNATH CHATTERJEE : Now we have come to the last stage of consideration of the Bill.

THE MINISTER OF POWER, MINISTER OF PARLIAMENTARY AFFAIRS AND MINISTER OF NON-
CONVENTIONAL ENERGY SOURCES (SHRI P.R. KUMARAMANGALAM): I just wanted the Lobbies to
be opened so that I can go out. I am requesting that the Lobbies be opened.

SHRI SOMNATH CHATTERIJEE : It is not your job. Please sit down. (Interruptions) I can take liberty with
him. He knows that. (Interruptions)

Mr. Speaker, Sir, I earnestly request those of my friends on all sides of the House and I believe that everybody
considers that this 1s an important piece of legislation and there is a difference of opinion both inside and outside



the House. (Interruptions)
MR. SPEAKER: You must have some patience.
... (Interruptions)

SHRI SOMNATH CHATTERIJEE : And I cannot forget the very principled opposition which was made to this
Bill by those friends who are now, by an accident of history, sitting on that side of the House today.

SHRI VAIKO : It 1s by the will of the people, by the mandate of the people. (Interruptions)

SHRI SOMNATH CHATTERIJEE : There 1s no doubt, whatever may have been said, that this 1s a matter with
which the country's future 1s involved, Intellectual Property Rights, the question of patent rights, the question of
inventions, all these are concerned with this. Today we are conceding the rights to foreigners which will be
detrimental to the interests of our nation. (Interruptions)

It is becoming very difficult in this House. It is becoming very difficult to speak even on very important matters.
Then, Sir, tell us that we shall not participate in the House. Tell us so. Let us know whether they want the
Opposition here or not. Then we will not trouble you. Let them carry on.

Let them carry on if this is the attitude.

Sir, this matter 1s treated with flippancy.

... (Interruptions)

THE MINISTER OF INDUSTRY (SHRI SIKANDER BAKHT): I beg to move:

"That the Bill, as amended, be passed."

MR. SPEAKER: Motion moved:

"That the Bill, as amended, be passed."

SHRI SOMNATH CHATTERJEE (BOLPUR): Now we have come to the last stage of consideration of the Bill.

THE MINISTER OF POWER, MINISTER OF PARLIAMENTARY AFFAIRS AND MINISTER OF NON-
CONVENTIONAL ENERGY SOURCES (SHRI P.R. KUMARAMANGALAM): I just wanted the Lobbies to
be opened so that I can go out. I am requesting that the Lobbies be opened.

SHRI SOMNATH CHATTERIJEE (BOLPUR): It is not your job. Please sit down. (Interruptions) I can take
liberty with him. He knows that. (Interruptions)

Mr. Speaker, Sir, I earnestly request those of my friends on all sides of the House and I believe that everybody
considers that this is an important piece of legislation and there is a difference of opinion both inside and outside
the House. (Interruptions)

MR. SPEAKER: You must have some patience.
... (Interruptions)

SHRI SOMNATH CHATTERIJEE (BOLPUR): And I cannot forget the very principled opposition which was
made to this Bill by those friends who are now, by an accident of history, sitting on that side of the House today.



SHRI VAIKO (SIVAKASI): It is by the will of the people, by the mandate of the people. (Interruptions)

SHRI SOMNATH CHATTERJEE (BOLPUR): There is no doubt, whatever may have been said, that this is a
matter with which the country's future is involved, Intellectual Property Rights, the question of patent rights, the
question of inventions, all these are concerned with this. Today we are conceding the rights to foreigners which
will be detrimental to the interests of our nation. (Interruptions)

It is becoming very difficult in this House. It is becoming very difficult to speak even on very important matters.
Then, Sir, tell us that we shall not participate in the House. Tell us so. Let us know whether they want the
Opposition here or not. Then we will not trouble you. Let them carry on.

Let them carry on if this is the attitude.
Sir, this matter is treated with flippancy. ... (Interruptions)
MR. SPEAKER: No, no; please understand.

SHRI SOMNATH CHATTERIJEE: We sincerely feel and request the hon. Prime Minister and all his colleagues -
I do not doubt their patriotism - that this is a matter of a mistaken notion of their alleged obligation under WTO.
They are pressing this legislation which will play havoc to this country. This is an anti-national legislation. It is
contrary to the interests of the people of this country. Many many very well-read, highly educated and well-
mtentioned people in this country, who are not politically motivated and who do not belong to any political
party, have been strongly opposing this legislation. ... (Interruptions)

I appeal to this Government that even at this stage to give a consideration to this. Try to see why an objection is
being taken. Do not go under a mistaken notion of obligations under the WTO.

SHRI KRISHAN LAL SHARMA (OUTER DELHI): Shri Somnath Chatterjee, I did not think that you will use
the word "anti-national'. ... (Interruptions)

It is being adopted by the House. ... (Interruptions)

SHRI SOMNATH CHATTERIJEE : I appeal to Shri Atal Bihari Vajpayee, Shri L.K. Advani, Dr. Murli Manohar
Joshi and Shri Sikander Bakht who had all raised principled objections earlier. Kindly think about 1t once more
before the final damage is done. ... (Interruptions)

I appeal to all of them that even now not to press this legislation any further.

THE MINISTER OF INDUSTRY (SHRI SIKANDER BAKHT): Shri Somnath Chatterjee, can you yield for a
minute? | just request you to kindly take the word "anti-national' back. This is too much. ... (Interruptions)

SHRI SOMNATH CHATTERIJEE : Let me answer to that. ... (Interruptions) What 1s happening in this House? |
have said that I am not doubting their patriotism. I honour your patriotism. But [ said that you are misled and the
result 1s an "anti-national' Act. The result of this mistake is that it is against the interests of the nation. Therefore,
I request that the Government should withdraw this Bill and keep it pending and not pursue it. ... (Interruptions)

MR. SPEAKER: Shri Somnath Chatterjee, you know the procedure. I need a notice.
... (Interruptions)

MR. SPEAKER: The question is:

"That the Bill, as amended, be passed."

The motion was adopted.



SHRI SOMNATH CHATTERIEE : In protest, we walk out.
1708 hours

(At this stage, Shri Somnath Chatterjee and some otherMembers then left the House.)
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17.08 hrs.
(At this stage,Raghuvansh Prasad Singh and some other Members them left the House)

SHRI MADHUKAR SIRPOTDAR : Mr. Speaker, Sir, the word "anti-national' should be expunged from the
record. He is not supposed to make an allegation.

MR. SPEAKER: If it is objectionable, I will expunge it from the record.

>



