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WITNESS EXAMINED:  Prof. Nandini Sunder,
Department of Sociology,
University of Delhi.

MR. CHAIRMAN: Prof. Sundar, on behalf of the Committee and myself, I welcome you to this meeting
of ours. You are aware that this Bill has been referred to the Joint Select Committee. We have also received
your suggestions which you have sent carlier and also today.

As you are aware, whatever will be discussed in this meeting shall remain confidential until the Report is
tabled in Parliament.

Well, if there is anything you would like to mention before this Committee which you would not like to go
into the Report, we will keep that confidential and not include that as part of the Report. Is there anything that
you would like to mention, apart from what you have already given in writing?

PROF. NANDINI SUNDAR: I have already given my suggestions in writing and that has already been
circulated.

MR. CHAIRMAN: I think, the hon. Members will ask you questions to which you may respond.

PROF. NANDINI SUNDAR: Would you like me to go through my submissions and briefly highlight the
points?

MR. CHAIRMAN: There is no need to refer to the entire thing. If there is anything which you would like
to highlight, you can do so.

PROF. NANDINI SUNDAR: I think the Bill addresses three objectives basically—conservation, right to
life, and ensuring that the whole process of meeting these objectives is dembcratic. I think there are more
severe problems coming in the conservation provisions precisely because of two things. One is exclusion of non-
tribals because it would be very common to find villages in which you have a few tribal members and a number
of non-tribal families. To put the pressure of being right-holders as well as conservers of the forest only on tribal
families would, I feel, completely go against the spirit of the Bill. It would simply not be feasible.

I also feel that the way the Bill is now structured, it implies community conservation and giving powers
to the Gram Sabha to enforce that community conservation. But the way in which the Sections that deal with
conservation such as Section-5 are framed, they deal with only individual right holders and the responsibility of
individual right holders, and there is no power for the Gram Sabha as a whole. The penalty powers given to the
Gram Sabha are extremely weak. The Gram Sabha, for instance, has no powers when it comes to non-forest
right holders who come from outside and who might engage in illicit felling, for instance, including members of
the Forest Department themselves.

It is also important to provide Gram Sabha—this is something debatable, something very difficult to get
around—with some way of monitoring illegal diversion by large Central projects or by powerful forces. I think
this is something that the Committee should really find a solution for.

I do not think that the current provisions to deal with relocation of people from the core areas of national
parks and sanctuaries will really address the issue of conservation. If you look at the work of conservationists,
many of them they have argued that one needs, much more essentially the State, to determine when exactly an
area should be inviolate. This should be clearly done with the consent and consultation with local communities.
1 do not think the current situation will help that. I think it will only lead to eviction of people from these core
areas.

There is also something which I have not mentioned but it is quite interesting and that is; the Wildlife Bill
that is currently under way actually provides for people to have rights in the core areas. It is interesting that
these two Bills contradict each other. In terms again of the right to life objectives, I think it is absolutely
impossible to fulfil these objectives by keeping non-tribals out. Clearly there have to be gome criterion for
including some non-tribal residents of these villages and excluding others. Again, the kind of griterion that could
be developed is something for the Committee to deliberate.

v
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I think that this 1980 cut off date is going to lead to massive eviction. It is not going to satisfy the whole
purpose for which the Bill was framed because there is a whole generation which has come up since 1980.
Many of the provisions of the Bill actually make no sense when they are read with the strict proviso of only
having the Scheduled Tribes. For instance, Section 3D specifies that rights of pasture, etc., will be granted.
Given that many of the pastures in India are not Scheduled Tribes, this provision actually makes no sense.

In terms of procedural safeguards, I think there are af least three or four major issues that need to be
addressed. One is the role of the Gram Sabha. As it currently stands, the Gram Sabha simply initiates the
process. The Sub-Divisional and District level Committees which are composed entirely of officials and currently
do not have any representation from the members of the Scheduled Tribes or other forest residents themselves,
or other outside bodies, can simply overwrite the decisions of the Gram Sabha. So, clearly there has to be a way
in which the Gram Sabha will also be involved in the final determination of rights.

Further, I think that the composition of the Committee should be clearly stated in terms of not limiting it to
members of bureaucracy. This is in fact why 1990 circulars of the Ministry of Environment and Forests were
not put into effect, because it was simply left to the bureaucracy, because there was no outside pressure.

I think one of the most exciting parts of the Bill was Rules of Evidence, which was there in the earlier draft
of the Bill. There are currently no rules attached to this Bill. The very idea that you can have oral evidence, you
can have a variety of forms of evidence which are admissible is important given the fact that the basic problem
in these areas is these people cannot prove their possessions through any documentary evidence.

There are also several other features like certain clauses which give too much power to the Central
Government, without limiting it, confusing formulations and there is not protection against inaction by the
government in a way that both POSA and Employment Guarantee Acts are.

Finally, I would just like to point out that there are two types of forest lands which this Bill seeks to address.
One is the issue of misclassification like orange areas in Madhya Pradesh and Chhattisgarh. The lands in Orissa
which are above 10 degree slope have not been surveyed. I think, the Bill will adequately look into these kinds
of lands. What it will now address sufficiently is the fresh encroachment on forest lands. I think, this is something
this Committee needs to take into account given that the main factor that lead to encroachment of this sort,
diversion and land acquisition, people being displaced from their lands, on going processes of land alienation and
the lack of land reforms. I just want to highlight in this process of land alienation, in fact, many States are
changing their laws, revenue courts in order to allow alienation, of tribal. Chhattisgarh has just passed a law
changing Section 165(6) which prevents alienation of transfer of tribal land. It makes little sense to say that
forest land that is acquired under this Bill will not be transferable but your revenue land that you have in these
will be transferable. It also means that there will be a great deal of immigration into these areas because people
will buy up tribal revenue land then they will put pressure on the forest in a variety of ways, both through
demanding forest rights and fresh kind of encroachment. Unless it is seen as a comprehensive package, this bill
alone will not be able to address these problems.

DR. RADHAKANT NAYAK: In the very first para, we have suggested about categorization of non-
tribals living in the tribal villages are where the tribals may be in minority. Do you think the principles that you
have suggested for the categorization? What exactly should be the criteria? For example, you have indicated the
proximity to the areas or livelihood patterns or occupation categories. Do you think these could be scientifically
classified so as not to exclude who actually destroyed the forests like contractors? As you have suggested, that
is a very good suggestion. There should be some kind of objective criteria in order to fulfil the conditions of
benefiting or becoming responsible for maintenance of forests or benefiting tribals from the forest area.

I agree with you that 1980 is a very arbitrary cut off date. We have come across this in Orissa in Kalinga
Nagar where 14 tribal people have been killed. We found that they are in occupation since 1860 and 1928 is the
recorded survey and the settlement during British days. That has been conformed in 1922 and again in 1981.
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1 was just thinking what should be cut off date procedure? Most of the tribal persons do not have any land record
system nor could they take advantage of when the settlement operations had taken place. They are just treated
as encroachers or outsider. What should be in your considered view the cut off date for these people because
first of all absence of land records and because they were rulers or owners of those lands and we have suddenly
treating them as encroachers. Do you think of any criteria because even this Committee has to give a very
considered view of it, which cannot be scientifically proved or could be argued about? These are my two
questions. There may be many others-as we go along. Do you have any points to make?

PROF. NANDINI SUNDAR: I think, the cut-off date should be made as recent as possible. It may
perhaps 2000, 2001 or even the date of commencement of this Act. For instance, another Section 5(1) says that
the family has been in possession of the land on the date of commencement of the Act, and it does not mention
1980. This is something that is contradictory within the Bill. This particular Clause should be retained and the
1980 Clause could be removed. It is because in any case, given that the Gram Sabha will have to go through a
process of verification and show evidence that this cultivation is of long standing, whether the cut-off date is
2000 or 2006, it makes little difference. So, you might as well start from the date the Act commences.

DR. RADHAKANT NAYAK: But that will be very harsh.
MR. CHAIRMAN: We will discuss it later among ourselves.

PROF. NANDINI SUNDAR: Addressing in terms of the first question about scientific criterion including
non-tribals, in fact, if you look at the process of scheduling itself, it is not very scientific. There are communities
like the Kauls in Uttar Pradesh who have been left out despite being recognized as tribals. In various States,
there are demands for certain communities to be included in the Scheduled List. For instance, in Sikkim, I know
that there was a Committee that was set up recently to include some communities which were very similar to
other communities which had been scheduled in terms of income, in terms of social practices and so on but had
not been scheduled. So, ideally, it would be good to look at the whole process of scheduling afresh. Either you
should exclude certain communities which are scheduled include others, or you could draw up a schedule of
communities for the purpose of this Bill or it should be really left to the Gram Sabha to determine the eligible
people, and it should be simply confirmed by the district level committee to ensure that the Gram Sabha is not
subverted by powerful interests who wanted to declare themselves eligible.

So, I think, there should be a combination of Gram Sabha decision making and the district level committee.
The monitoring and the final decision should be left to the Gram Sabha.

SHRIMATI VRINDA KARAT: Do you have anything to say about 2.5 hectare ceiling which is being put
in the Bill?

PROF. NANDINI SUNDAR: I am trying to understand that 2.5 hectare ceiling does not apply to the
disputed lands and the lands which have been under possession, while it would apply only to fresh land which is
encroached. That is the impression I get from reading the Bill. We need to make a distinction between the areas
like orange areas in Madhya Pradesh which have been debated even between the Revenue Department and the
Forest Department. If there is a fresh encroachment in forest, even over the last 20 years, then, I think,
2.5 hectare is a fair limit. ’

I'know that many tribal communities are themselves worried that this Bill would lead to fresh encroachment
in the forests. People are concerned about both conservation and getting land rights. I think, this 2.5 hectare
limit, in a sense, is not entirely unreasonable.

SHRI MADHUSUDAN MISTRY: I do not know whether you know it or not, but the date of 1980 was
accepted by a number of Governments because the Forest Conservation Act came into existence on
25th October. That is the rationale behind it. You know why that was accepted at that time. I would say when
you say 2000 or 2004 may be the cut-off date, why not make it yesterday's date or why not make the date when
we present this Report to the Government? Why should this not be accepted as the cut-off date?
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Secondary, the Scheduled Areas have their own Panchayat, it is an old tribal Panchayat. I am talking to
your practical problems. A number of Members \'wﬂgre‘c"and many may not agree, but we are supposedly
thinking that the Gram Sabha functions jdeafly; all decisjons'are made ideally; its Members cannot be bribed;
there are no vested interests among withirfthe tribals though we have a.caste structure. For example, those
who suffered, will never get married to some Righ caste, high certification within the tribal. There is a certification
within the tribals also.

There is a certification within tribals also. I am pretty sure that a number of people may know this. Given
aright, they should decide in the Gram Sabha as to whether 'X" was cultivating or Y" was cultivating. Do you
think that there will be some problem? I would like to have your opinion on that.

The third problem which I want to mention is that a number of State Governments took a decision
to give land before 1980. This decision was not executed, partly because the Government was not
willing, the Forest Department was not willing; and where they were willing, there was the problem of
surveyor and money. Even when they were there, there was no data as to who was Cultivating in 'X'
land 'Y' village, how many people were cultivating, whether it was forest land, etc. From our side, that
data may be there. The Government may have or may not have or may not be keen to give. But there is
no independent machinery through which you can have this data available. I do not know and how can
you cope up with this problem? Can you suggest something? There are areas for example in Gujarat,
where we got 39,000 hectares of land which was deleted from the Forest Department. The biggest
problem was that this had to be distributed to 66,000 families. We do not have data of 66,000 tribal
families as a result of which we could distribute only 32,000 hectares. The Forest Department does not
have it. How can you find people? How do you cope up with the problem of the entire country? I would
like to know whether you could find out a mechanism for this.

This is a general problem. Take for example Rajasthan. They took a decision in 1980. NGOs have the
data, but it is localized. They do not have the data for the entire State. I want to give the right and I do not want
to give also. Is there any counter-claim that I have not been given a land? Do you have anything to say on this?

PROF. NANDINI SUNDAR: Is it in terms of the land that is cultivated before 19807

SHRI MADHUSUDAN MISTRY: No. Take for example, we decidéd in 2001 to take a decision, and the
Government says, you regularize the land up to 2001. They may do or may not do at the local level. Normally,
they do not work because there is no tendency that more and more land should go to them. Since they have not
been given, the problem that we may face is that—even after presentation of this report—there is no independent
information coming out from the villages or there is no claim coming out to determine that this land was cultivated
by such and such people. How do you do it?

PROF. NANDINI SUNDAR: The focus of the Bill, as I understand, is that the Gram Sabha should be the
initiating authority for determining the land or the members of Gram Sabha or the members of the village who
should go and say that we have been cultivating this land. It has not been recognised and it is only on such
response to individual claims rather than Government initiating it. What the Government is saying is that now
people have rights which are vested in them and it is for them to claim those rights and it is for the Government
to publicise that those rights exist. It is much the same fashion as PESA, that people are competent to manage
their own natural resources. Section 4(d) of PESA says that the Gram Sabha is competent to manage its
customary natural resources, dispute resolution, etc. In a sense, both these are putting the onus on people's
mobilisation and Government's willingness rather than Government issuing a statement saying that now we are
going to prepare a list of all those people who are cultivating the land before 1980.

1 agree with you that there are many areas where people are not mobilised, where there are no organisations

which can help people to make these claims and where people do know about this Act exactly as people do not
know about PESA, then there may be no action on the ground at all. So, | am not sure how one deals at the

policy level the lack of information, lack of mobilisation on the ground.
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In terms of stratification within the villages, and whether the Gram Sabha will be democratic, and give the
people who need it, the rights that they should have, there are two things. One research has found if certain
sections of the village are excluded, who are equally deserving then that Gram Sabha is not likely to operate in
a democratic fashion. So, this comes back to the issue of including non-tribals who are there in the villages so
that the Gram Sabha can actually function as a unit.

Secondly, if you look at the experience of Jharkhand where the Chota Nagpur Tenancy Act auctually gives
the headman of the village, in the name of the whole village, the power to settle ways, the power to give people
land rights on their land. In fact, this seems to have worked quite well in preventing landlessness in Jharkhand.
If you look at the situation there are very few adivasi families who are completely without land. The land may
not be very productive but at least they have something. Of course, it may be alienated later on. In fact, this
system of giving Gram Sabha power has worked very well in Jharkhand. So, using that as an example, I think it
may be possible to extend it to other areas as well where at least there are communities which are not very
stratified. Even if they are stratified, if there is a sense that the village us a whole has an interest in settling rights
and conserving forests.

MR. CHAIRMAN: You have mentioned that non-tribals also should be included for the purpose of this
Bill. If it is for forest dwellers, it will be tribals and all those non-tribals who are living in the forests. Here you
have said that we should include certain categories of non-tribals. When you say certain categories of non-
tribals, implication is that you want to eliminate certain categories of non-tribals. Would not that process become
complicated and arbitrary?

PROF. NANDINI SUNDAR: It will become complicated and arbitrary. I think in a sense there is no way
that you can have a blanket inclusion of all non-tribals communities because in many of the Scheduled areas
there are large immigrants presence of traders and other people who have acquired land and one finds that for
instance they will get people to encroach on forest land if it is alienable between tribals and non-tribals. People
will encroach on forestland and then it will be alienated to traders, contractors, etc. I have in mind the example
of, for instance Buster where you have Thakurs from U.P. who have been engaged in minor forest produce and
they have been living there for the last 100 years. If it was just a residency requirement, they would be there for
a long time but they do not satisfy many of the other criterion. So, there has to be some way of determining who
is eligible.

DR. BABU RAO MEDIYAM: With the permission of the Chair I want to ask two questions. You are.
saying about the powers of Gram Sabha. The ground level position is, there is a big gap between our preaching
and practise. As such, the Gram Sabha are not at all working, especially in the State of Andhra Pradesh from
where | come. The age-old panchayati system is also not up to the mark. Only the hegemony of the village head
is going on. In such a case, is it possible at this stage to have monitoring of diversification of forestland, recognition
of boundaries, equal distribution and such other things?

Now we are saying that the Gram Sabah would do everything to decide and enforce this Act. But is it
possible in such a given situation?

Secondly, I would like to mention the practice followed in Godavari district of Andhra Pradesh. There is a
State Act by name one of seventy which is in force for the last 34 years. Even then the tribals are losing the land
in name of poor non-tribal peasants. As the tribals are not educated, they are not able to get pattas though they
are cultivating the lands since ages. Therefore, if we provide this provision, would we not give way for the non-
tribal land-less people to enter the tribals areas?

PROF. NANDINI SUNDAR: 1 would start my reply with the second question whether by giving this
provision, the tribaNand would be transferred to the non-tribal poor. This Bill says that land acquired under this
Government will not be transferred. So, technicalty this land is not going to be transferred whether it is tribal land
or non-tribal land.
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Coming to the other question, there are problems in the Gram Sabahs where the head man dominates and
in some arcas the Gram Sabhas are dominated by the egalitarian psople. But what is the option left? If you give
it to the Government, which has not performed. Had the Department of Forest worked according to the 1999
circular, there would have been no need for this Bill. The Department of Forest has not provided those rights. so,
the other option is that the Gram Sabah initiate that process and have the district level monitoring Committee to
ensure that the provision are enforced. The representatives on this may be from Scheduled Trible movements
and outside bodies. They could also ensure that the Gram Sabhas do not misuse this process to give land to the
richer people in the village. But I think it is going to be inevitable that there will be some of the happenings
observed in the beginning. In due course, people would know about this Bill and there will be popular movements
to put pressure to see that it is applied inthe right fashion. I think there is no substitute to democracy. There is no
option and this is all we have. So, we have to institutionalise it in the best manner that one can.

MR. CHAIRMAN: I thank you. If there is anything that you want to add, you can always sent to the
Committee in writing later on.

PROF. NANDINI SUNDAR: Sir, I would like to present to somebody the situation in Chhattisgarh about
Salva Judum. 1 know that this is not concerned with this Bill. But I just wanted to know how to tell what is
happening there.

MR. CHAIRMAN: Today the Minister of Tribal Affairs is not here. I shall certainly put a request to him
to give you some time so that you can go and discuss the matter with him.

PROF. NANDINI SUNDAR: Sir, thank you.
(The witness then withdrew)

WITNESS EXAMINED: Ms. Smita Gupta,
Institute of Human Development,
Delhi

MR. CHAIRMAN: [ welcome you to this sitting of ours. We have received your representation which you
have sent to this Committee. You are aware that whatever we discuss in this Committee shall remain confidential
until the Report is presented to Parliament. I welcome you to make your observation and may state any new
fact if you have anything apart from what you have sent us. After that, the hon. Members of the Committee may
like to ask questions to which you may like to respond.

MS. SMITA GUPTA: Sir, I thank all of you for giving me this opportunity to present my submissions
before this Committee on this very important Bill which as it states at the very beginning is an attempt to correct
the historic injustices faced by the tribals and other forest dwelling communities. However, in my submission, 1
have argued broadly that if you look at this Bill three grounds on which the Bill can be judged, whether it serves
its stated intent or not. first, who does this Bill benefit? Who are the people to whom it gives the rights to?
Second, what are the rights that are given? Third, how are these rights to be given? What is the institutional
mechanism for giving these rights to people? I submit before all of you that in my view it fails on all these three
counts to be a very effective Bill.

Sir, if you turn to the first issue which is the issue of to whom it vests the rights in, then the first problem
in this is that it restricts it only to the Scheduled Tribes. I would submit that it should be extended to all forest
dwellers because the historic injustices that it talks about are faced also equally by other poor and equally
marginalised non-tribal forest dwellers. You are well aware that there are many Scheduled Tribes who are
notified in one State and not notified in another State or are notified as OBCs in one State and as Scheduled
Tribe in another State. There is a lack of clarity on this front. Therefore, it is better to have an inclusive definition
about to whom the Bill will vest rights in. That is the first weakness — to whom the Bill gives rights to?

The second is the issue of the cut off date which has been taken &s the 25th of October, 1980. It is difficult
to administer. It is an event that occurred 26yemago,.Sotohaverecordsfordutper‘iodmdtohwereoordl



to show occupancy 26 years ago is going to be extremely difficult. It is going to be difficult to be administered.
The Bill again says that it wants to correct some of the wrongs done by displacement due to developmental
projects, We are aware that a lot of these developmental projects actually happened after 1980 and consequently
a Jot of the displacement that took place, took place actually after 1980. So, to have a Bill that says 1980 is the
cut off date, the problem is that the other set of people, the project affected population, 55 per cent of whom are
tribals, the Bill fails to do it the moment it sticks to this cut off date.

The other problem is that the more complex and less simple the method of verification becomes, you open
the door to corruption, you open the door to all kinds of bureaucratic manipulations. Therefore, simplicity and
faimess—on these two criteria we should examine the cut off date. This 26 years old cut off date is actually, in
my humble opinion, not something which is really fair. Now, if you keep 25th of October, 1980 as the cut off
date, you will find a lot of people who are evicted becuase they cannot prove that they were there from then on
and you would also find that a lot of that land has been under cultivation and you would not be able to regenerate
forest on that. You may take away that land from the tribals or from the people who were decupying that land
because they cannot prove occupancy but you cannot do much with that land by way of forest regeneration.

So, even from the point of view of conservation having this cutoff date is not really going to help. The third
limitation is aboutthe people who live in protected areas, people who live in national parks and wildife sanctuaries.
This Bill gives transitional temporary rights .0 these people for five years and then puts the onus on the Forest
Department that if you do not relocate with due compensation, these people will get a permanent right. Due
compensation is a vague term and it has not been defined. This in my view is an invitation to the Forest
Department to willy-nilly evict within these five years. I think that too is a problem because the moment you set
a date like that, you say that if you do not evict in five years with due compensation, then they get permanent
rights and then the Forest Department is quite likely to actually evict with or-without now due but adequate
humane and just compensation. So, as far as the issue of whom is concerned, these are the three major
shortcomings in the Bill.

Then we go to the issue of the rights which the Blll gives. I am giving focus on the issue of land rights. I
am not going to talk too much about the rights of minor forest produce and so on. On the issue of land, I think
the Bill is very stingy because it actually says 2.5 hectares or whatever you are tilling or whichever i3 less. Itis
not saying that you will all get 2.5 hectares. It does not use this language. But what the Bill is actually saying
is that you cannot have more than 2.5 hectares and you cannot have any mpre than what you have. Therefore,
it is 2.5 hectares or less. Now, we must note that a lot of land is jp dry areas and hilly areas without any benefit
of irrigation of land and soil management. Therefore, agriculture Rere is véry precarious and extremely vulnerable.
In a situation like this, to impose a 2.5 hectares limit where people have more than 2.5 hectares is going to be
extremely unfair. It is also something which does not become clear to me or the logic at this level because we
are not cutting fresh forests to give land to the tribals. The Bill is not saying that we are going to give
2.5 hectares to everybody. It simply says till what you have. Therefore, it should be on as is where is basis. In .
the North-East, I think it is going to have a huge implication. 1 am involved in the Planning Commission study on
Manipur. It is a State Development Report on Manipur. I know that in a State like this, it could have an effect
which would disempower people. It would take away land from thg people in large parts of the North-East. So,
this is one of the issue in what is being given. The second issue which is very important is the whole issue of
development infrastrucute. In the Bill, there are no provisions to permit people to be able to construct development
infrastructure like schools, handpumps, etc. Even if you want to have handpumps, at the moment, you would
require to go to the Forest Department for clearance. This is another aspect which we need to address the
absence of provisions allowing people to construct development infrastructure which would actually mean that
we leave them in the low level of development vulnerable to starvation without ration shops, without schools and
without health in these areas. In a recent circular issued by the Forest Department, they have permitted this.
But there, it is permitted on forest land. In this Bill it is important to simply permit the Gram Sabhas to be able
to treat some land as land which could be used for effective development infrastructure. The other issue is
nishtar rights which have been dafined within the village boundaries and these rights extend well beyond the
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village boundaries. This is a corrective which needs to be made in the kind of rights which have been given to
people.

The last point is about 'how'. I think if this provision needs to be the strongest, it is actually the weakest
because tlie'institutional structure which is going to verify the records, invites rights has to be something which
is inclusive. If we are going to put the same bureaucracy and the same Departments which could have in the
last 26 years given land to the tribals but have not done so, there is nothing to prevent the Forest Department in
the last 26 years to use the Forest Conservation Act in order to vest the land rights in the people whom we are
talking about.

This was not done for 26 years. I would humbly submit that not only was this not done, actually it was
prevented from being done. You would know that the date of 25th October, 1980 was not passed by Parliament.
The date was not a date that is there in the law. It is the result of circulars issued by the Ministry of Environment
and Forests. The Forest Conservation Act does not stand in the way of regularisation. It only needs the
permission of the Central Government. But the Forest Department has never done it. If you are going to have
Committees which are dominated by the same Department, by the same forces, which have not in the 26 years
been willing to regularise land holdings and today out of sheer nervousness they say that they are issuing
circulars and that they are going to do it, I think, is a major problem. The Committees are full of officials. The
role of Forest Department in these Committees is a major problem in this Bill. If we do not correct this, then the
fear that these people will not get their rights recognised and will not have their grievances redressed and the
whole process will become opaque and unjust will be well founded.

The Bill also suffers from another major problem. That is the problem of penalties. At the moment the
powers which are there with the Gram Sabha and the people are very little. Yet the responsibilities thrust upon
them through this Bill is enormous. They have to implement all forest laws, all wildlife laws biodiversity laws.
So, the onus on them to implement the laws is extremely high. But the powers that they have are very low. The
Bill does not actually protect them against diversion of the land which they are using. There is no protection.
Tomorrow, if a dam has to be constructed or a mining lease has to be given, there is nothing in the Bill which says
that people who are living there to whom the powers are being given, need to be consulted. There is nothing in
the Bill which privileges the rights of the tribals or of the forest dwellers. Yet it imposes huge responsibilities on
them. As far as the penalities are concerned, it deals with'them in a very unfair manner. At the moment, the
way it has been worded, the Forest Department can interpret anything to be a violation and impose any kind of
penalty. The argument which is being made is that it is in the interest of conservation. If we do not exclude
people from the forest, then we cannot conserve natural resourcgs. Obvioulsy, we are keen to conserve our
forest resources. So, there has to be certain amount of narrowness in the Bill. 1 would draw your attention to
the data, which speaks quite the contrary. What we find here is that there has been huge diversion of forest land
by the Forest Department. Annually the average is 40,000 hectares per year. | am sure these figures must have
come before you even before I have come. But at the risk of repetition, I would emphasise that if you look at
the graph, you will find that the quantum of official diversion is huge. It adds up to a mind boggling figure. It is
one million hectares of land. That is the official diversion of forest land. What are we talking about? It has been
argued that these three main restrictions of 2.5 hectares as an upper limit, exclusion of non-tribals and the 1980
cut off date are there in the Bill because we want to save the forests. Now, the first argument against this, of
course, is that land is anyway under cultivation. It is not that as if you are cutting trees and forest resources and
giving it to tribals. So, this argument is mere propaganda. We have to still counter it using data. We have
information and we can easily counter it. If we look at the date, what we find is that about one million hectares
has been diverted officially.

How much are we asking for? If you turn to page no.10, you will find that total amount of land, that is
under encroachments and as reported by the Ministeries is 1.73 per cent of the forest area. if we add to this the
forest villages, it adds up to 2.2 per cent of the forest area. Now, if we compare this not only with the one million
hectare which has been diverted, which is about what we want 66 per cent of this, let us look ut another figure.
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The other figure is the land which is recorded as forest but which has no forest cover. This is a stupendous
12 per cent, 12 per cent of the legally recognized forest area which is under the control of the Forest Department.
This 12 per cent has no forest cover. We are asking for 2.2 per cent which is under cultivation with very poor
people, the most marginalised section of this country. In terms of quantum of land, there are many other facts
which are there, which I shall not repeat because they are in my submission. But the import of my argument is
that the amount of land that we are asking for when compared to the official diversion by the Forest Department
is very little. When we compare to the land with the Forest Department which has no forest cover, it is very

little.

If you look at the state of forest reports, between two periods—in a very small period of 4 or 5 years, they
have actually declared about 6.3 lakh hectare as forest land. We do not know where it has come from. There
was one figure for forest land in 2000. In 2004, this is up by 6.3 lakh hectares. We do not where has this land
come from. As far as the quantum of land is concerned, we are not talking about an enormously huge quantity.
We are talking about only 2.2 per cent of the total forest area which is already under cultivation.

I'would like to submit to the Committee, to all of you respected hon. Members, that there is no conservationist
argument in favour of narrowing the Bill. This is a historic opportunity. Actually, we can very easily, looking at
the data and the law of the land, overcome these problems.

SHRI MADHUSUDAN MISTRY: What do you suggest where the tribals have the revenue land, as well
as they are cultivating the forest land? What could be the ceiling? There are many of them who are also having
revenue land. They are not dependent solely on forest land cultivation. What would you suggest?

You mentioned about 2.2 per cent of the total land. One of the arguments of the Forest Department is that
this entire diversion took place before 1980. Now, you have not segregated the data here on the diversion that
took place before 1980 and after 1980. Their argument is that after 1980, there is a very little diversion of our
land and wherever the land is diverted, they have asked the State Government to give the same area of the land
under forest. So, they have prepared a land bank in most of the States. What is your comment on these two
issues?

MS. SMITA GUPTA: On the first issue of people who are actually cultivating some land in forest and
some land which is revenue land, I would like to say that I have travelled extensively in Chhattisgarh. I worked
there a lot. I have found that this happens qyite frequently what you are saying. I would like to submit that as
long as in the revenue land, they are very within the land ceiling for dry land which they usually are. They have
much this land and the land ceiling. If they are not exceeding the ceiling, then it should be treated separately and
even that should be regularised. There is no reason not to regularise land holding which is on forest land.

SHRI MADHUSUDAN MISTRY: I did not get you. Are you saying that even those who are cultivating
a revenue land, the ceiling of 2.5 hectare is still a lower limit and we should increase this limit of 2.5 hectare?

MS. SMITA GUPTA: I am not saying this. In different States, they have different ceilings for dry lands.
Most of this land is dry land.

SHRI MADHUSUDAN MISTRY: Are you talking about the revenue land?

MS. SMITA GUPTA: Yes, Sir. I am saying that as far as the revenue land is concerned, it should be
treated from that point of view. The persons who are on forest land should be treated separately within the
purview of this Bill. There is no reason to tie up the land holding which they own as revenue land and the land
that we are talking about now for regularisation.

SHRI MADHUSUDAN MISTRY: What is the ceiling that you are prescribing?
MR. CHAIRMAN: She is against any ceiling.
MS. SMITA GUPTA: | am against any ceiling.
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SHRI MADHUSUDAN MISTRY: I am just trying to find out whether it is 3 or 4 or S or 6 acres or what.

MS. SMITA GUPTA: | am saying that it should be on "as is where is" basis. Whatever they are holding on
the ground from the cutoff date that we decide on, that should be taken into account. Suppose we take it as
2001 or 2002 or 2003. We have come to a situation where there are huge plantations. Suppose we are looking
ata situation like that. We are talking about the tillers, farmers and the cultivators. So, they should get whatever
is prescribed. If at all a ceiling has to be set, then, we can refer to the ceiling in the Land Reforms Act, the upper
limit of that for the dry land cultivators.

Regarding the second part, what you are asking is about post-1980, pre-1980 diversions that took place.
I do not have the data before the period 1980. The data which I have presented is the post-1980 diversion.

MR. CHAIRMAN: Thank you very much. If you have any other information which you want to send, you
can send it to my Secretariat. Thank you very much.

(The witness then withdrew)

WITNESS EXAMINED: Shri Lal Singh Paragi,
Eklavaya Sangathan,
Ahmedabad.

MR. CHAIRMAN: Shri Lal Singh Paragi, I welcome you to this meeting of the Joint Select Committee.
You have already gone through the Bill and we have received your representation also. Whatever we discuss in
this Committee will remain confidential till the Report is presented to Parliament.

You may please enlighten the Committee with your further views, if any, on the proviﬁons of this Bill. You
may start now.
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MR. CHAIRMAN: Shri Gopalakrishnan, I welcome you to the sitting of our Committee. You must have
already gone through the Bill which was introduced in Parliament. | would only like to mention that whatever we
diseuss in this meeting shall remain confidential until the Report is placed on the Table of the House. If it is
publicized prior to that it will become the breach of privilege.

You may first introduce yourself and your colleagues to the Committee and after that you can elaborate on
whatever points you would like apart from the representation which you have given to the Committee. Then you
may respond to the questions asked by the Members.

Introduction

SHRI SHANKAR GOPALAKRISHNAN: Sir, the Campaign is a federation of tribal and forest dwellers
from 11 Sates. We have come essentially for the struggle for forest rights. On those grounds, we heartily
welcome this Bill. We believe the fundamental principles of this Bill are sound and it is a long overdue legislation.
In our view, we believe that this legislation should be based on three essential points. The first of which is that
the comprehensive recognition of the rights of forest dwellers. Secondly, such recognition shou.ld include the
forest rights, the responsibility, the authority and the right to protect and conserve forest as well. Thirdly, both
recoghition of rights and conservation of forest shoald be taken through a democratic and public process. This
is what we believe are the three underlying principles of any meaningful recognition of rights.
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While the current draft is founded on these principles, it also deviates from them in a number of ways.
I think you have the executive summary of the Campaign's written submission before you. Broadly, I am going
to follow the same sequence while discussing these issues.

First and perhaps the most critical issue from our point of view with regard to the current draft is the
process that has been laid down for recognition and verification of rights. The current process essentially makes
the Gram Sabha the local community an advisory body and provides that the certain higher committee comprised
exclusively of Government officials from the Departments of Forest, Tribal Affairs and Revenue should sit in
judgement on the decision of the Gram Sabha and may modify, overturn, cancel or nullify, as they wish. We
have seen from the Ministry of Environment and Forest guidelines, 1990, that this structure does not work and
it cannot work. It is expecting a group of officials one of whom from the Department of Forest is, in fact, an
interested party in the dispute to actually recognise and respect community's rights. If this were to occur, it
would have occurred a long time ago. Therefore, we feel that the current structure in the Bill, in fact, nullifies
the essential meaning of this Bill. We think that a number of specific amendments that need to be made to
various Sections to address this problem.

First is section 2(0) which is the definition of 'village' in the Bill, the village is currently defined in this Bill in
a somewhat nebulous manner. But particularly outside scheduled areas, if you look at Section 2(o)(ii), village is
defined essentially as a revenue village as per whichever State Act may apply. It has been our experience that
in many areas, there are communities that are either mixed or that may be partially forest dwelling and partially
non-forest dwelling. They may have multiple communities. In this case, if one considers the Gram Sabha be
entire revenue village which may cover anywhere from two to 10 or 15 hamlets. Then, one is bringing together
far too large an assembly with far too many interests all of which may not have anything to do with forest
dwelling communities. Therefore, we believe that in accordance with the Panchayats (Extension of Scheduled
Areas) Act of 1996, the Gram Sabha and the village for the purposes of this Act should be defined be the
Gram Sabha of the hamlets concerned and not of the revenue village which is particularly a major problem in
tribal areas where many revenue villages are defined covering enormous geographical areas and that is containing
multiple hamlets. Therefore, we believe that the definition provided in the Panchayats (Extension to the Scheduled
Areas) Act, 1996 should be extended to all villages under this Act and the Gram Sabha should be convened
hamlet-wise.

Secondly, Section 4(7) of the Act provides in case any forest right recognised and vested under this Act
may do so by appeal to the Central Government. This undermines this entire Act. There is not much meaning in
providing local level process at the Gram Sabha at the district and at the Taluka level as in kindly provided if this
entire process can be overturned on the decision of the Central Government. This is a violation of the 73rd
Amendment. It is against the principle of Panchayati Raj. In fact, it is against the principle of democracy.

Therefore, we strongly feel that this Section has no place in this legislation and should be deleted.

. Thirdly, with regard to the actual verification process itself it is set down in section 6(i) (vi). The detailed
formulation is given in our written submission. I will confine myself only to the principles that we advocate. The
first of those is that the decision of the Gram Sabha Should first be taken as the primary authority for
recognition of rights. The sub-Divisional or taluka level Committee can examine such decisions, hear appeals
against it, but then should give its recommendations back to the Gram Sabha. This what we believe are
corrections that are needed in your Resolution. The Gram Sabha should then be allowed to have a final
decision. In the matter. In case there is anyone who feels aggrieved even after the final decision of the Gram
Sabha and in case there are questions of legal problems with the decision of the Gram Sabha, then there may
a final appeal to the district level which can have a decision on those appeals. But we believe strongly that
neither the district, nor the sub-divisional committee should have any power to modify the Gram Sabha suo
motu and that the district level committee should only have the power to do so after the Gram Sabha has been
given a chance to reconsider its decision and that too only on appeals. In that case one will have a democratic
process whereby the primary responsibility will lie with a democratic body, namely the Gram Sabha. One has
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only certain right of appeal in order to provide a check on the power of the institution in case of gross abuse of
power. We should not allow the higher bodies to simply overturn the Gram Sabha. That will nullify this legisiation.

Sir, in connection with the higher bodies, the concerned Section is 6(viii) which specifies the composition
of the committees. Currently they have specified only to have representatives from the Tribal Welfare, Forest
and Revenue departments. There are two major problems with this structure. One, it is undemocratic because
it allows bureaucrats to sit in judgement on decision that are essentially decisions that should be taken by
democratic bodies. Second, it contains an interested party which is the forest department. One must realize that
the forest department has an interest in retaining control over land and forest resources. Therefore, itis a party
to the dispute. It cannot be allowed to sit in judgement on that dispute. Even in the Indian Forest Act itself it is
specified that in case of settlement of rights, the forest department should not do the settlement and that it should
be left to be done by the Revenue Department. We believe there is a strong case for excluding the Forest
Department form these bodies and replacing them with a representative from the civil society, someone who is
familiar with the ground situation and is an expert in the matter. If the Forest Department has to be retained, then
our representative from the civil society should also be retained and a representative from the Panchayati Raj
Institution of that level should also be present. This will ensure that there is some balance within the Committee
and also some democratic representation.

Further there is a question that has repeatedly been raised with regard to the Gram Sabhas which is the
question that in large parts of the country the Gram Sabhas do not function or they function rarely. In such
cases the question that is posed to us is, what is proposed to be done in such cases? There is an existing
precedent in the Panchayati Raj laws of many States that should the Panchayats fail to convene the Gram
Sabhas that another authority can step in to convene the Gram Sabhas for the purpose of that legislation. We
feel that the same position should be provided in Act. We have suggested a formulation as an additional Section
10 which empowers the Taluka level committees to convene the Gram Sabhas for the purpose of this Act.

Sir, finally with regard to the integrity of the verification process I would submit that there is an unusual
clause that has been included in the latest version of the Bill and that is Section 15(2) (4) which empowers the
Central Government to regulate the exercise of rights. This is a very vague section and is also, potentially very
dangerous. One does not understand the meaning of recognition of rights and then provide the Central Government
the power to regulate or presumably restrict it. This Section was not,present in the earlier law and we see no
reason as to why it should be included now. That completes the verification process.

Some controversial sections has been included in the Bill, like the proviso to the Section 4(1) which
provides that rights in the so called core areas or protected areas will be granted on provisional basis for a period
of five years after which period they will become permanent if such right holders have not been relocated with
"due compensation”.

We find that this provision is a very dangerous one for a number of reasons. Firstly, there is no mechanism
or guarantee provided to define what due compensation means. Therefore, relocation can amount to eviction.
Secondly, it is based on five year time limit which would essentially amount to an order to the State Governments
to evict people within a period of five years. Thridly, the definition of core areas is left upon the Ministry of
Environment and Forests to define whereas it is the considered position of many conservationists organizations
that such definition should only be done through participation of scientists and through an open process involving
community representative.

There is no need for this provision if resettlement is the decision of the Government. Then it is possible to
do so at any time. Under the existing law, the rights can be acquired at any time with provision of rehabilitation.
Therefore, there is no need for such a special provision particularly such a dangerous provision. I was not able
to distribute the paper to you. But we are happy to say that a number of environmental organizations nncludnna
the World Wildlife fund are in agreement with this position. A number of organizations have been expressing

concerns about this Bill and they have also agreed that this provision is not an answer to these concerns which
is infact dangerous. I can circulate that statement later.
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With regard to the inclusion of non-Scheduled Tribe forest dwellers, it has been raised many times. We
support this provision. It is arbitrary and unjust to exclude people on the ground only because they are not STs.
There is a question of trying to adjust this process in such a manner as to ensure that the land grabbers and
others who are essentially do no enter forest arcas in order to either exploit the forests or the local tribals or the
forest dwellers population. We have come up with a list of criteria which unfortunately we are not able to
circulate.

The first issue is anyone residing in a forest village namely a village that is unrecorded or unrecognised
within the forest area should be treated as a forest dweller. There should be no question of discrimination on
these grounds. Otherwise, it also produces a very peculiar where mixed forest villages tribals who receive the
rights but non-tribals will not receive the rights. Secondly, outside the forest villages, we believe that the criterion
could be as follows. It is only a proposal and it is not our final suggestion. It is for any such person who satisfies
all the following criterion. They should be a member of the Scheduled Castes or the OBC's or should be
considered any Scheduled Tribe in any other area of any other State. Then they should be certified by the local
community, namely, the gram sabha, to be depending on forest rights for surviving or livelihood or any such
persons who are being deprived of these rights which would threaten their survival. The third is the gram sabha
who certifies that such individuals have a standard of living or income similar to or lower than the Scheduled
Tribes in that area. So, one avoids the wealthy estate owners, land grabbers who are trying to sneak under this
provision. In addition to these three compulsory criteria, should they satisfy at least one of the others. That is,
they should have been living in forest area for the extended period of time. We have suggested this generation
and the two previous generations. Secondly, they should have become dependent on the forest area against their
will. For instance, like being brought as a plantation labourer or being brought by the Forest Department or
having been displaced by dam or some development activities or being forced to enter the forest area, etc. This
is the proposal. Fourthly, there is an issue of cut-off date. Sir, 25th October, 1980 has been specified as the
cut-off date for the rights under the Act. This has attracted widespread opposition. We agree that this is a
problematic provision and we oppose this 1980. We believe that there is no sense in setting a date 26 years prior
and particularly, there is no sense in justifying such a date on the basis of the Forest Conservation Act which has
no legal relevance in this context because the Forest Conservation Act provides that forest land cannot be
diverted without the permission of the Central Government.

The Central Government seems to be perfectly happy to divert lands for development purpose, for mines,
for dams, etc. So, we see no reason why there cannot be a diversion for pruposes of people's rights. Therefore,
we believe that at the minimum this date should be moved forward to 2001. 2001 would offer the justification of
not being too long ago. Simultaneously saying that anyone who has been living and subsisting within the forest
area and depending on forest rights for three or four years is undoubtedly a forest dweller. So, we believe that
at the minimum it should be moved forward to 2001.

We believe that one of the principals of this Bill should be to-strengthen the existing practices of
communities to conserve and protect the forests and environment area. There is a more detailed note that has
been circulated with more instances. That point is implicit in the Bill but it has not been made explicit. It should
be made explicit. Section 3 (k) or 3 (j) provides for the right to protect and manage any forest that is being
traditionally managed and protected by the community. But that right does not define what "community forest
resource” is. We have suggested one such possible definition. It is in the written submission. Section 5 of the
Act of the current Bill provides for the duties of forest dwellers. It is a very sweeping provision. The duties
imposed are very large. Therefore, we have to argue that such duties make sense if a community is given the
power to regulate and to establish such duties. The rest of the provisions should be re-formulated in the same
fashion so that the communities are empowered to define what these duties are. Similarly, section 7 provides for
penalty in case of violations of provisions of this Act. This provision, as it is currently phrased, is redundant.
There is no need for separate penalty under this Act. There are already offences under other Acts. We believe
that this section would have meaning if the penalty power under this Section is given to the communities and not
left in the hands of the Government because this would provide a check on the activities of State agencies sho
are in many areas corrupt, unaccountable and autocgatic. We should also give the communities power to protect
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the forests. This would also give some teeth to the communities. The details are given in the note that we have
circulated. In fact, my colleagues from Orissa can give some concrete examples and instances. Without any
legal power, they currently defend their forest against mafias and in some cases against the Government.
Therefore, we believe that this is a crucial change that is required in the Bill. The next Section is with regard to
legal technicality and in some ways very important given the history of forest rights. One crucial question that
has come up time and again in every order or legislation of forest rights is the question of evidence to be cited.
The Government has always demanded documentary evidence, which of course the majority of the tribals and
other forest dwellers simply do not have. So, we believe that this law should explicitly provide that evidence
should include, oral evidence, multiple forms of documentary evidence, and affidavits. It should also include
prior applications or court cases etc. The details of which I have given it in the written sumbission. There is
another issue that is particularly acute. In Eastern India, in Orissa, in Chhattisgarh, in Jharkhand it is likely to be
increasingly more acute. The issue is forest land being diverted and destroyed for purposes of mining, industry,
dams, etc.

The pressure for doing this has skyrocketed in the last few years. The amount of forest.land that was
diverted last year by the Ministry of Environment and Forest for these purposes was two-and-a-half times
greater then the average that they have been diverting since 1980, and this pressure will only increase. The
single greatest threat to both and forest dwellers, is their displacement or the destruction of forest for such
purposes. Therefore, again there is a more detailed note on this and it has been circulated to you. We believe
that there is both legal precedent and legal requirement for restricting the power of the Government to acquire
forest lands for such purposes, and under this Act. We believe that at a minimum that such restrictions should
say that the consent of the community is required, which is currently a requirement under the Panchayat
Extension to Scheduled Areas Act. But, it should be a requirement for any right recognized under this Act in any
location, not just in Scheduled Areas. That is, the consent of Gram Sabha and the community and perhaps the
consent of the other bodies-there can be other safeguards incorporated — at 8 minimum, this should be allowed.
Ideally, we would actually request the Committee to recommend that the Acquisition of such rights should be
barred. That would be the most solid protection that one could have.

Then there is a question of displacement of displaced persons, the people who have already been displaced
from their lands and home prior to the promulgation of this legislation. There are two categories of such people.
There are people who have been displaced and have, therefore, occupied other forest lands or other areas for their
survival. There are also people who have been displaced, who have been unable to take possession of any other
land and, therefore, have been reduced to destitution in life as land labourers. These are large sections of people.
They include many people who have been illegally evicted, as a result of their failure to recognize their rights. They
have been illegally evicted by the Forest Department. My colleague from Madhya Pradesh can tell many instances
of that occurring. We do not believe that it would be just or fair for this law to ignore these categories of people.
With regard to people who have managed to occupy and to subsist on other locations, one can say that, at least, the
cut-off date in such cases should be relaxed, that they should be allowed to retain possession of whatever land they
have managed to take hold on. They should not be doubly punished by being evicted again. For those who have not
done so, and who are not in possession of land or other rights or other livelihood security, we believe that this Bill
should, at least, in principle, recognize their right to rehabilitation, to alternative lands, to some form of compensation
for the illegal loss and, in fact, the crime that has been committed against them.

Then, there are some other more legal and technical changes that are required. First, in section 2(c), the
definition of ‘forest dwelling Scheduled Tribes' currently reads as constituting such communities that live in
forest land. If one requires or wants them to live in forest land, then, it technically could be right in saying that
only those who are currently residing with their habitation itself inside the reserved forest should be recognized.
Now, this will exclude the vast majority of forest dependent communities who live on the edges of, or who may
have revenue title to their houses but do not have the title to their Agriculture, do not have the title to the minor
forest produce and so on. So, in the carlier draft of the Bill, they had stated that it should be ‘the community to
live in and around forest'. We believed that word ‘around’ should be reinstated.
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Then, there is a very minor point or technical point with regard to the grant of joint title to husband and wife
under section 4(5) (ii) of the Act. I think, due to a clerical error, that joint title now only extends to rights under
section 3(a). We believe it should extend to any right under section 3 recognized under this Act.

Then, with regard to section 5 and section 7, particularly section 7 and its sub-sections like (iii), (iv) and (v),
these are extremely sweeping provisions, for example, to make the destruction of any aspect of bio-diversity a
crime or felling of any tree for any commercial purposes a crime. These are sweeping provisions and they
provide for much scope for abuse.

Therefore, we believed, as we have argued in the position paper, that the final three sub-sections of section 7
should be deleted.

Section 5, as I have already stated, should be re-formulated to allow the community to determine such
regulations.

Section 8 is about the penalties for the authorities who contravene the provisions of this Act. This Act is
meant to recognize the livelihood rights of the most marginal and the most victimized members of our society.
Yet, we find that the penalty for violating that recognition is just Rs. 1000. For a Government official, it is a slap
on the wrist. It will have no deterrent effect whatsoever. Therefore, we believe that at least the prior provision,
which is there in the Act, which provided for imprisonment and for a much higher fine, should be reinstated.

Section 14 of the Act reads "where there is any conflict between this legislation and the others, this Act
shall be treated to be in addition to those other legislations, not in derogation of them." It is not clear to us. It is
not clear to most of us, to many of those we have spoken to, what this section means. What it could Mean is that
there could be considerable legal complexities and confusians. That could result in many disputes particularly
with regard to application of the Forest Conservation Act. Will the Forest Conservation Act apply or not till the
lands are recognized? Under this legislation, it is not clear. Therefore, we believe that this Section should be
revised to read the same way as it reads in most Acts saying "where this legislation is in conflict with the other
legislations, this legislation shall prevail."

Finally, I have to make two more points. One is that in 1990, the Central Government had conceded that
those who are dependent on the forest livelihood, whosoever they might be, if they are found inevitable for the
recognition of rights, they should be granted in situ rehabilitation which might include alternative employment,
afforestation programmes etc. We believe this constitutes an important right and that should be incorporated in
this legislation in accordance with what the Central Government has already committed itself to.

In the public version of the Act, last year in June, there was an important right that was included — the bio-
diversity right, intellectual proper right. There is some objection to the pharasing of that right which may have
been valid. We find that right has been deleted in the latest version of the Act. We believe that that right should
be reinstated in this era of globalization, bio-piracy, patenting of anything from neem to hundreds of other herbal
and traditional remedies. This right could be an important defence for the traditional forest-dwelling community.

I believe this completes my submission on behalf of the Campaign. My colleagues have come from various
States. They may also be allowed to make certain observations.

MR. CHAIRMAN: They can make their submissions. Please be brief and to the point.

SHRI KUNDAN KUMAR: Before making my submission, I would just like to take two minutes to give
the background information of Orissa from where I come.

Around 38 per cent of Orissa's areas in considered as forest land. In tribal area, it is called Scheduled-V
area. It constitutes almost half of Orissa and around 46 per cent of the land belongs to the Forest Department
and the Revenue Department. It is classified as forest land, Our submission is that the settlement rights especially
of the Scheduled Tribes and the Dalits in these forest areas have been very poorly done. In fact, the data
collected by us shows that no proper settlement of rights have taken place in respect of more than 80 per cent
of the forest arcas in the State Orissa.
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There have been different mechanisms through which this has happened. One of the most important
mechanisms was this. When Orissa was constituted, it was constituted taking the British parts, the Madras
Presidency Area, the Orissa State as it was before Independence and the Central Provinces Area which also
had 24 Princely States. All these were merged to create the State of Orissa. Almost all the forests in these
Princely States as well as the Madras Presidency Area, reserved or otherwise, were never properly settled by
the Princes, by the erstwhile rulers.

There was no proper settlement of rights process. However, after independence, these forests in 1954,
through an amendment, were deemed as reserved forests or protected forests without settling the rights of
people who were residing therein or who had rights therein. I can just cite an example of various forest divisions.
For example, in Rairakol division, which is one of the important forests divisions of Orissa, 100 per cent of the
reserved forests as of now are deemed rescrved forests which have been constituted in very poar fashion and
where, effectively no rights have been settled in those areas. This is one of the problems because of which in
most of the forests in Orissa, right settlements have not taken place.

Secondly, there is another submission that Orissa is one of the States in the mainland India where shifting
cultivation was a traditional customary practice of the tribal communities. As hon. Members from Orissa would
know, tribals have been subsisting on activity since generations and as a tradition. In 1959, Orissa Forest
Enquiry Committee Report, which was an enquiry committee set up by the State Government of Orissa, conceded
that almost 12, 000 Square Miles of the State of Orissa was affected by shifting cultivation. That is almost
30,000 Square kilometers, 20 per cent of the arca of the State. Sir, I regret to point out that even though in the
princely States in the British period, there were certain rights on these lands. After independence no rights were
given to tribals on these lands and most of these lands were converted to forests or considered as forests on
which now Forest Conservation Act applies. Anybody who has been to Orissa to various tribal areas will find
that this is one of the most burning problems in the State. Apart from that I would like to give an illustration of
how badly the survey and settlement has been done. We did an analysis of the census data of 2001 and we
found that in 10 of the scheduled districts there are 443 villages, which have zero revenue area. That means they
neither have parta, they neither have private land nor revenue land. That implies that these are situated in forest
lands and the population of these villages was 69,237. These villages are neither in the list of the Forest Department,
which has been proposed to the Ministry of Environment of Fprests for regularization. It is a matter of great
concern that since 1980 to 2005, the same Forest Department and the Ministry of Environment and Forests,
which claims to have passed to recent resolution, have regularized a total of 29 hectares of forests land in the
name of cultivators in the whole State of Orissa. In 25 years, State of Orissa has regularised 29 hectares of
forest land after Forest Conservation Act has been passed. This is the record of Forest Department and of the
bureaucracy. As someone was pointing out that we are giving them the responsibility. There have been so may
exercises and so many efforts but nothing has come out of it. So, it is due time that we should give this
responsibility to the people themselves. Regarding specific submissions, I would like to make two specific
submissions from Orissa, which compliment and supplement what our national campaign has pointed out. The
Tribal Bill, in Section 3(j) mentions that community should have certain rights. It mentions certain community
rights over forests and it says that these community rights include right to protect, regenerate or conserve or
manage any community forest resource which they have been traditionally protecting and conserving for
sustainable use. It is my submission that in the State of Orissa and not only in Orissa, in Jharkhand and in other
States a very large number of village communities are protecting and managing forests. In Orissa itself we have
documentation of over 10,000 villages, which have been protecting and managing forest on Government land
without any external incentive or money for the last 20 yoars to 30 years.

Sir, I have satellite maps, which compare the data. I have literature which can substantiate this. I can
submit the same for the consideration of the Committee. Similarly, documentation is availabie for Jharkhand and
where at least a few thousand community groups are protecting and managing forests.

This is both in tribal areas and non-tribal areas. Under the Joint Forest Management Programme, you must
be aware that in most of the States now communities are involved in managing and protecting the forests. The
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need for democratization of forest governance is extremely important. For example, in Orissa, inthe tribal areas,
the poor tribals or the poor Dalits often depend for more than 40-50 per cent of their requirement of the
livelihood and subsistence needs on the forest land. Yet, the forest land both in Scheduled and Non-Scheduled
areas is controlled by the Forest Department or by the Revenue Department on which people have, almost, no
rights. Even the rights that they have like nistar rights are suspended using one means or the other. I think it is
time that in this Bill we should include the provision that, at least, the forest which come under the traditional
bounder of the villages should be and which come inside what the village community or as defined in the Bill as
its traditional boundary should be brought within the purview of the Gram Sabha. I would like to say that, for -
example, in Orissa Panchayati Raj Act, 1964 there is a provision that all waste lands and forest lands which
come within the boundary of Gram Sabha should be controlled and managed by the Gram Sabha. However, this
was never implemented through rules. It is my submission that this is something which will make tremendous
difference to the way that our forests arc managed, to the way that they can be sustainably managed for the
livelihood and benefit of forest-dependent people of this country.

Therefore, I suggest that Section 3(j) can be modified to read that the community rights to forest may
include the right to control, protect, regenerate or conserve or sustainably manage all forest resources which fall
within the traditional boundary of the village and an additional section introduced in the definition of forest rights
which says that right to produce and benefits including timber, minerals and environmental and culitural benefits
from the forest lying within the traditional boundary of the village should be given to the Gram Sabha. Further,
these rights shall be supplementary to the other existing rights settled in these areas including nistar rights
because sometimes in some places other villages might have some rights within a forest which might come
under the traditional boundary of villages. This process of settlement can also be done by the Gram Sabha
where it can demarcate its boundary and in case there is a conflict or a:confusion, may be the Gram Sabhas can
sit and resolve their confusion and in case that is not done, higher level committees can handle this and arbitrate
between the Gram Sabhas.

Another submission that I want to make which is not really covered by the Bill is the issue of shifting
cultivation. This is one of the greatest injustices done to the tribals of Orissa that the shifting cultivation land
traditionally owned by them has been converted to forest land. Even now, in most of these areas, tribals are
cultivating such land, but they are being punished for it, they are being harassed for it. Since it is their sole source
of livelihood, they are being forced to carry out shifting cultivation. I can again provide documentary proof and
satellite maps which show the extent of shifting cultivation of the tribal communities.

My submission is that the shifting cultivation land which is categorised as forest land should be demarcated
by the Gram Sabha, taken out of forest category and settled as land owned by the community or individuals as
per the traditional norms of the concerned tribes because different tribes have different norms as to whether
shifting cultivation land is individually owned or is owned by the community and land use on such land shall be
the decision of the individual or the community concerned who can manage such areas as forest or for agro-
forestry or for horticulture. This provision should be included in the Acts and the Rules.

One final submission that I want to make is about the mining issue. Orissa is one of the worst sufferers in
this regard. Again, if you look at the satellite maps, areas like Schedule-V areas look like all the forests have
been completely destroyed and in fact, we are afraid there is a strong feeling at the local level that this Bill could
be the means for the industry and mining companies coming through the back door. The Forest Conservation
Act is one of the most important obstables against forest land being converted for mining and other industry and
this has been one of the major problems for the people who want to expand these activities.

Sir, it is our request that every such land, which is being given through the tribals under this Bill either there
should be a ban on the acquisition of such land or if there is no ban, which I understand position being taken by
many of the people, at least, the consent of the Gram Sabha must be made mandatory under the Bill.

Thank you.
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MR. CHAIRMAN: You mentioned about and started with shifting cultivation and ended with that also.

SHRI VIRBHADRA SINGH: Sir, before that I would like to submit in this regard. Shifting cultivation
means, a tribal cuts the jungle, burns it, put some seed for a particular period, then again he chooses another plot
of forest, cuts the jungle, burns it, put some seed as per requirement and 3o on. It is on rotation. So, I would like
to know which part of the land should-be recorded in his name, the earlier one or the later one.

MR. CHAIRMAN: This shifting cultivation is there even in the North-East Region. They call it Jhoom
over there. In Andhra, it is called Podhu. Basically, what happens is, this is done on the hilly slopes, many of them
are jungle areas and they keep on doing the shifting cultivation from one area to another area because fertiliser
starts decreasing. So, when you say, the rights have to be settled, what do you mean by that? If you go on
settling rights in favour of all the hilly slopes, there will be no end to it. What is your specific suggestion as far as
that is concerned? How does one have to settle those rights?

SHRI KUNDAN KUMAR: Sir, when the shifting takes place, it goes in a cycle. I can bring in enough
evidence from the literature and from the scientific work, which shows that it has a deleterious effect. I can
submit that literature to the Committee. But in Orissa, for example, when people are doing shifting cultivatiion
they rotate, they use one patch and after two-three years of cultivation they shift to another. But they come back
to the same one after that.

MR. CHAIRMAN: This is the traditional practice. But of later they have been abandoning this. They have
been shifting permanently out. It is happening in my constituency and in Shri Gamang's constituency also. In
practical terms, we have seen communities abandoning these old places of cultivation and they keep on going
from one area to another area. This problem is there.

SHRI KUNDAN KUMAR: In this regard, my submission would be that there are different practices
being followed. I am not aware of the practice followed in your constituency. Our studies have shown and it is
based on the field study. In Orissa, what we have seen is that a tribal plan normally has a boundary and within
that boundary they say that this is our land. They do not go beyond that. If you cross that boundary, it can be a
cause of major conflict.

What we are suggesting is that either on an individual basis or community basis, within the planned boundary,
the land should be considered as their land. As you said that there are many places that they are now planning
to leave. It is a question of accepting that these people have the rights on these lands. They might decide on that.
In fact, in Koraput, they have decided to leave it as natural forest or plant cashew or other plants.

But, till they have rights on these lands, they cannot do all that. I am not advocating that the shifting
cultivation may be protected; what I am requesting is that the right o the shifting cultivation land, as per the
traditionel village boundary, may be considered.

MR. CHAIRMAN: I am not talking of either promoting it or curbing it. I am saying that there are practical
difficulties when people keep shifting. As you yourself have mentioned that now they are not going back to those
lands but they are planting cashew nuts etc. or leaving for regeneration. It also implies that they are going to
newer pastures rather hill slopes. It means, by your own statement the implication is that, they are not reverting
back on rotation basis to the earlier slopes that they were cultivating. What I am talking about is that there is
practical difficulties. What is your suggestion to solve it? We have to find a way out.

SHRI KUNDAN KUMAR: What is happening is that where they are shifting to other land uses, it is
because they are either getting some other alternative or land uses. But the point is that the lands traditionally
belong to their clans. So, that land should be considered their land rather than forest land. It is because currently
whatever they might do on that land it is not allowed under the Forest Conservation Act.

SHRI N. JOTHI : The gentieman from Orissa has doubted whether this Act is in a manner helping the
multinational companies. Instead of accusation, he should have looked at the Preamble and the efforts made for
the first time after Independence. Very bona fide efforts bave been made in the interest of tribals. Please
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remove that doubt from your mind while you leave this please. Please do not advocate that. It is because people
will suspect thereafter. You leave that issue now itself.

SHRI KUNDAN KUMAR : Sir, this is not my perspective. This is what some people have said.

SHRI N. JOTHI : The Constitution and the Members from both the Houses of Parliament will not be a
party to these kinds of activities. We are not a party to it. We have a bona fide approach. In fact the Chariman
is making a lot of efforts in this matter. I have not seen any Chairman functioning like this. I am freely appreciating
him publicly. Already 16 memorandums have been received and all the hon. Members are working on this. We
are really interested in helping the tribals.

SHRI BJAYBHAI : Thank you Chairman, Sir. I shall be as brief as possible. I would like to bring to
your kind notice the peculiar situation being faced by the tribals in Madhya Pradesh and Chhattisgarh
particularly. At the time of the formation of Madhya Pradesh, the forest areas which were under the
princely States were also merged to the State. About 94 lakh hectares of land was merged to the State
forest land. Earlier the people were having their rights over that 94 hectares of land. After the merger, the
rights of the people were not settled and they were asked to go away and they were forcibly evicted from
that land. That is one thing.

The other thing is that after 2002, the forest Department undertook a massive drive evicting tribals by
burning their houses and so on and so forth. But the Bill does not say anything about those people who have
been evicted. That is the peculiar thing. There are a large number of people. I think in Madhya Pradesh
particularly the Forest Department was able to drive away around 10,000 families from therein. There are
several cases of burning, looting, beating and so many other things happened. I would like to request the hon.
Chairman that the hon. Committee may recommend that something should happen to those people who have
already been evicted by these people.

MR. CHAIRMAN : We will take care of all that. We will certainly give a serious thought to your suggestion.

Thank you very much for interacting with the Committee and letting us having the benefit of your views.
If there is anything else other than you gave that you would like to send it to the Committee, please do send it
as early as you can. Kindly send your reply to a couple of other points which are relevant. Please send it as soon
as possible so that we can incorporate it in our Report after we decide.

Please have a cup of tea before you go.
(The witness then withdrew)
WITNESSES EXAMINED: 1. Shri Ramesh Nandwana from Jangal Jameen Andolan, Rajasthan
2. Shri Bhanwar Singh Chandana from Jangal Jameen Andolan, Rajasthan

MR. CHAIRMAN: Shri Ramesh Nandwana and his colleagues, I welcome you all the sitting of the Joint
Select Committee. We have recelved your representation and you have also gone through the proposed Bill that
was introduced in the Parliament.

Whatever we discuss in this Committee today shall remain confidential until the Report of the Committee
is placed in the Parliament. Otherwise, it will attract proceedings under breech of privilege as per the conduct of
Rules of Business of the House.

Please introduce yourself and your colleagues to the Committee. You can also make whatever submissions
apart from the representation that you have made.
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(Introduction)

MR. CHAIRMAN: You can speak in Hindi or English. There is no problem. We have simultaneous
translation facility.

sh T TA: TR WA A8 A T € R Tt s 4 (1) R e s g €, e
wawa 4% ¢ ax faw doge o & Ay vt €1 dwr 7 3 o 7w fren € fe—

"In case any authorised right recognised and vested by sub-section (1) is despatched by any State
Government or local authority, the competent authority shall consider the records prepared at the
time of declaring the area as scheduled area, and while notifying any tribe to be deemed to be
scheduled tribe under article 342 of the Constitution along with evidence and then pass an appropriate
order in the matter."

T S 7 € 7R Toreae # dege tiame €, 5w e aw weem €, A i mivae et Seerte
THE (ArE) & siwa s ¥ W e F Ty e e wwiz @ #0 € A o dve F X fed fd
H wheE Wgerv et 8, o Fored 3wl € ok e wiw, 7w 1 3w vin ¥ A g aede v wldlz of ot
T ¥ IR R A 1 v WA TR 1A AW TR B e | e T o wifvg, 3R vl wfte e
A1 SR |

T for ¥ o e fg ¥ s g8 Rt @ viwarg fo & st gere el o g e w ol
¥ & om difedt A ® @ ¥, ER T S gU E, [ T g X, AR v s 3t e ol et ) et
TH-U=E ot i €, 98 @ qediereR iR vear) e R T 5 A giace @ wan 3 8 o owil & fewwdw femr o
@WE A FH N ft 79T Fea IR T A W IR R a9 A A 97 e Q oy ol 9 wfeq o
#rm 37e 37 dege e # ® @ 8, 39 TR # R fe s e | 3gaq fet o o # 2w A,
W HrE & Sfaria I &, 3R Seumedh W # o B fag v ww A w3 el e € e st e %)
Trae, firal, IeavAR @ e qedie, TermER e #) fvierg @ T gr e, fadiee #) o el o
T e T, Rt ) Rrvears aediat agn welt fae *1 ameht qedie, @ TR fast F apas wgee i e
@t didwdt

7 gferya % 3 & e § w R Y, R @ e D g wga s @ Tfeg ) 3w Ie ) wamm @
0 ¢, T wafe T R ¥ AfFT o I e F on Tm # iR 2 e € v T wer g wafs I @
ST 1 =TGN €| ST wE & i g X o €, v v et @ R wk @ § R o 9w e vl
T gL ¥ A9 W yee A g ) Torea B g vt @) e T #ifng ) gt sk e % vt X
g, aet 2 a1 ot Tl it shre Tt €1 3Eaq, YRR 3R wiwang # 30 vz} i vt F e € it at
TR S Y v @ € Rt v and o @ feweg ok wmparg 3 T € 3wt Rafy vl war a4
fo o # Tl § T A GAE TR s % A 0 € e ad awt, w1 oft ween @) awl 9 Ry o
£ fr @ U ), viE 91 78 O Ot €1 wi A 3 oft A g g €, A oft e ara @, AT A e oft Sgede
# Tt T &1 TARE 19 TR 1 GES aae el 1) @ e v, w3 wite T 9 3 vae v
T @ e 3R TE W ETH ¥ T ) W w0 & S o

A anTen i ¢ e wifirget @ g8 wR a9 7@ vl e @i dge fren ma o e s ew
e e grve foran T &1 o v R T w2 T TR S 3 srggf It w5 A & oI e v
BT

Tt e @ Torga &, A Tofvn ik gorqe 2 we ) 7@ wftvad €, At g R @ T shge
T e T8 T | SR R F v, g, T, Tng ferern R v we & A Rt A T
s et WeEdTAt T mnt et Rt mtiR AW
Afga fra S @ FER Wit € R vl W e o wiet @ atee vz t oty o il A O i wre-we
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T 1 3 v g w s frer 9T AR e deedta st @ it | R Tee F Areerd wd ge X, e
FARF @ P Rt R i e R e R wEdR i s wRm A st R w R
e fear s =i

RIS Want 7% ¢ e A W TR d um o ) v 4 €, wnee s9R? mmaw d, A
Fft i frue Faveat= ¢, A 3 TR fre w@d €1 o v A B FTd e o 8, S am e w
A 3 ¥ TR P ¢ F v day 3 e fefiere due WSt st 0 € 3T it o vge e o
| wa-PeRrerel e W TR e @ @ o T g w1t I o 9 wa-fefem Tl e ¥ e i
IR qE Ft fF 9H! 98 FM FE L@ 3 ga-Fefaeme #38 F et @ 7w T 9w w1 1 L) 9w F 1w
FE 7E, I {8 7 7B T Frwren 1w 3R 1 awiel # g fdivm 1 @@ I 9 99 | R getheE
7E ¢ o v um A Y g R 9 3R SR U wwl @ e @ S o b @ v @ % 9w Sy, afwd age
T FA FHTH YA TV HT 8 T

qafy weew, mm%aﬂﬁmmmtﬁawﬂ 25 SR, 1980 H1 ARG W@t T &, 7€ 3w
T %125 Tl F St ol Wl #) AT & S Rreafya € T ¥ SR W e E Rt § @ 8 ) o @ 7|
g &1 e t—wreen qedier # uw anfRardt @ w) Y wten faan wan | 39 dge! oRm § Hogl i €| 9% 9%
Q FHF TH IR TI4 1491 41, 1 G el & 1@ 41 39 T @R 793 3 e oft 3w & 9§ 13 1 o9 e W
favm & it Y Farn fe a9 gg = W W E A TR ARFR 3 FE 5 ot St 71 09 T & e ma =,
o9 30 9% A T A1 1980 | AT 37119 w9 74 2006 F v§T M 1 39 i aga A faearfym @ W E ) sofe e
w1¢ 7 F Gorrae FEfan fram F1RTg 1 3 2004 # 1993 T 1 WRER Fraven a11 3/ w1 | T FrdeA 7w
¥ i afe v & fae 38 T #) 76 F € SR st ) a9 A @ o Y A Q |n) R g W) e
F AE D N oft F §, 3¥ TR w9 FIT | 97 T A8 19 TR @ I e 9fE 1980 I w1 @ W 3R
1981, 1983 1 1985 A &1 7 € A THA Tga 7@ FEAAHMATATA ToR 1AM 3R < v, SR vw ¢, qe g T @
it

TN 30TE WafteH 9% € i ggae Qe | 98 Y9 W At ok & & Frvr |t @1 freamem g )
R #1 TR ¥ A, IEEIR, AAEE, A aenae @ faefya @ W et ¥ o @ faam ok 9
ooy Tt €1 & vieit F TRt 43 gu ¥ o+ At | 30, 35 3R 40 T | A Set A 43 gu ¥ ok ot oft
freaTe F1 Wi AR 9o W@ 8 ) s anfardh stel # wa )1 St F Rl €, siet # v €, 7, e
anfg &1 ora afy i WEHR F) g vt & i awi wome T Q@ aiy a7 D D@ R Rrenfya €

I o shmgeftan frera i g, e @it @ forg it wmgeftan &, g 3 @it & fag oft fovan wmg 1 ¥ seren
it 7g ¢ e freeh ar w9 1990 # ¥gw Mz 3 ok RIW Y 1 wHer Feten a1, I F IRt T 6
o = syt €rm 1 9% faerat @ =iy R an shmgefan €rm aifs v e st TereerTe wa A FES 3l
€ F T Tf IR dfa @ g | W W F R fhea f Sfvy, T WEuE Wa R fea S
1T 1 NfER & 3w Y O WA T T [ wag P w1 9d & i 10 wR A Rl Set s s
ot et 39 Sl Y wadal AT | T SR aoaRr dewt §E 8, 3 Wt et w1 g@ € fiven ) e @ @M
Fed & for a8 Se @, wge 9% T &) A R i R @ Sy o 3 @R | T F @ W I ¢, Riifw awi
TEF T8 T Al & | TAN A€ FeN & o N @ v I oft fre anfee, sefae @ F T w) o siedt FRand |

st i fg sz qvfa 7T, # o € ama sern T § fe S S0 e Ot Ry e, e s
NAUFR AT TR AN TF WU TR R I AR A TAF R Y, 4 90 D FHR F AR 4134
e F90 e ¥ A TeE FER FH # 9@ 76 g, 99 i I § @ P w0« 19 1w Sawa
0 3ot B, el faeanfira o s A3 gu ¥ ) 3 Jew, A AR faenfya 9 @ faw weeR @ wdm, H=ifE 3%
Tgi | Fraer F wiwa o €)1 A0 o @ IR T [ TR o W Ui 96 &1 yEyE £ SR 3 v 9 9 ®d
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¥, 371 TR FEE S8 @ qw gEg-dm off 38, fF W v w8 T ) W - w) sR 6 e fea
W, FHE i {8 W RER F TF THG-H a9 H g A 7= €, 78 @ g9 v g 0

ot = firsn: AvTefy wdm, & a7t R WA s A T §) v olk frvEr, W O et @ e
WISV %1 34 WRerd firemn snfearedt €11t is the only primitive tribe of Adivasis in Rajasthan. 23 vt 3 frege
FAaE Y9 REPT1Es fFa ¥ 1 They have packages of schemes for them which hardly reach them. ¥8 37& fog
TR RAL IR EmtiF TR R E Rt ABEsO RN a e w@t we
have a whole lot of letters from the officials last 40 years, for@® 3izX 7% foran ¥ran § — Forest and Revenue
should sit together and resolve this problem, W] 3Q ¥ anft o% ot 1§ W war® 7t & w1 W R | Five hundred
cases were recognised by Forest Department. f #iems #377 & fog 321 Rerfs fvan a1 ) wre o wa g,
e fredt &) T8t van, v €t S, nobody knows in the field. ST & wgi wordl %1 arez F snfrard oiaw wh £
Only 107 cases were recognised which is ridiculous. f% Re=mgsre fran a1, 37 oft s forq on o € st
o e Rermga @R 8, @ oft g o R 8, form o @ 3 okt 9w fag s &, It is really inhuman. arafrs
® R 7 T TE IFa T PR e diow few ale ¥ 3 ar 9t el w @ € v o gafte € v eem
F) I A R o ey | F98 &, Sfea w98 o T it T Oft A @it Y frears Tl @
o6 war & | Bm ) wed oft T gan € R andh oft ¥ %Y dvre &1 wwro i wafter 9e g, until and unless
we resolve this problem, orders should be issued. 3R R | ®X w1 1 ¥ fFan Q)

They are imposing the penalty of at least Rs. 1,000 per bigha, which is a big amount for them. fr® wféger
W ) I T8 T € 7w fafa T @ht da fF waran ma € 6 9w W 34 v € This area is not
recognised as Scheduled Tribe area. ¥8 A % A IKi a7we T W1 ¥ 1 7R v v TN, 9% wag
I g% WvE $9 22 fea o1 T & w=ifE o # wiftfen v € oik dars 3w W A wk §) w sty w
FUH wifta i ma € 3w agR gerre 3 Y@ & 8 €1 Nowhere they are recognised as ST. If they are
recognised, it might increase the percentage. 34 ¥ i wiftet @ w= w&Fa ¢

These are the two submissions which I would like to make.

st 317 T WA F ) w7 & w2 & S st qaron wwew 3 warn € 40 ¥R snfar freafia g2
&3¢ 7 @ o a& i goraen fren A En iR & Y wERm A Em - F AWt mw €1 A Fm v
ARtITm A da R Pt aErRITmm At T ST wm o ty

T 9 7% § R RIBRY I R WER A T VR Faren a1 R 1980 @ 15 ® e wad €, o
3 o T3 A Y Rt et @ Rt A ol T A PO A A 4, A TR P A E, WA A A A A

o &

s wrg T et <R, A S Ten-werRrnsl # wEa A W w R v dan e s At wy e fre
AFEAT RN E wgERt i R R T e s R STt g
£2 S v S 4 SeR AHA @ @ € SAew) arafawa w1 99 o w9 o gt sy

st Asrrar; ARi e 3 gt e @ Torar B anfaned wd €)1 st B g A A wm srwsh A0-3 dpwrdm
A @ 2 TR w3 s 3R F o A Rede € AR T wren W v el e

MR CHAIRMAN: You have made a suggestion that certain areas should be included as ST areas. It is
beyond the scope of this Committee. You may give it in writing. I will give it to the Minister of Tribal Affairs.
Then, Cabinet will decide about it. It is a long process. If you feel like that, you write to us and we will forward
it to the Minister. I would also like to assure that we will present our Report at the earliest. The Government also
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wants that this Bill should be passed at the earliest. That is why, this Joint Committee was formed. It was also
formed so that we can take the opinion of different sections of the people. We have recorded everything you
have spoken. Keeping all those things in view, we will present our Report.

Please have a cup of tea before you go.
(The witnesses then withdrew)
WITNESS EXAMINED: Shri George Monipally, Bharat Jan Andolan, Jharkhand

MR. CHAIRMAN: Shri George Monipally, I welcome you to this sitting of our Committee. You have
already gone through the Bill, and sent your representation on the same. If there is anything more that you would
like to say or any point that you would like to elaborate based on the representation that you have given, then you
may please begin.

SHRI GEORGE MONIPALLY: Sir, there are a few points on which I would like to give emphasis here.
Firstly, I would like to mention about the cut-off date, which is mentioned as 1980. We are representing three
different organisations, namely, the Jharkhand Jungle Bachao Andolan (JJBA), the Jharkhand Ulgulan Manch,
and the Bharat Jan Andolan. We are of the opinion that the year 1980 is the day that the Forest Conservation
Act was passed. But it in no way stops us from having diferent dates. I feel that 1980 is a very difficult date
even to verify the claims of the people. We propose that the year 2001 should be the cut-off date for it. Those
who have occupation even today are not coming for it. I am saying this because there will be a lot of misuse
including land grabbing mafia problem, etc. Therefore, people who have been occupying for at least five years
should come in it.

Secondly, practically in every village there are non-tribal forest dwellers also. Segregating them, and
making a provision only for tribals will create problems in the villages also. I am saying this because all these
villages are functioning as a community. It will create unnecessary conflicts. At the same time it is necessary to
protect against land grabbing or destruction of forest by people who are in towns or those who have got money
power and influence. Therefore, certain criteria should be included in the Bill, so that it will be protected.
Actually, this provision should be brought into the Bill for those people who are really dwelling in the forests —
may be for a few generations — and who are depending on these forest land for their livelihood.

Thirdly, I would like to mention about the authority of the Gram Sabha. By and large, we believe that we
have inherited a system from the Britishers. They were basically working on the principle of ‘trust the system
and not the people'. The people even do not know anything about the Gram Sabha. There is a widespread
feeling that some people in the Gram Sabha are not functioning properly as lot of fighting is there, and only a
few people are managing the Gram Sabha.

We, basically, believe that in spite of all these limitations, the Gram Sabha would be the court of the people
or the Parliament of the people as it is functioning in the villages. This is a place where better justice could be
done to the people, and this is a place where there will be much more truth. It would allow the real benefits to go
to the people. Therefore, I would suggest that the Gram Sabha should not be just a body that makes proposals
to the higher Committees, but Gram Sabha should be a deciding body, and they should have the power. This
kind of a provision should be brought into the Bill. Today, the Gram Sabha makes proposals for development
projects, etc., but somebody else like the Collector makes the final decision thinking that he knows what is best
for the people. But I think that, in a true democracy, the people should have the power to make decisions about
their rights.

Another concern that we have in Jharkhand is about two types of displacement that is taking place. One
is displacement by the Forest Department itself where in the name of reforestation, a lot of people are being
displaced from the forestland. If they do not move or create any obstacle in the process of displacement, cases
are filed against them and put in jail. Even if people have been occupying land for more than 50 years, even
before the time of Independence, cases were filed against them. After fighting those cases over a period of four
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to five years, if they are still occupying the place, they are being told that further cases will be filed against them.
Out of that fear, people have left that place. That kind of displacement by the Forest Department itself is taking
place. There is no provision in the Bill for such people. The Bill says the day it becomes an Act, from that day
onwards, they will have possession only. But those who are dispossessed, maybe, in the last 15 to 20 to 30 years,
what will happen to them? That has to be looked into.

Another issue is about displacement by the so-called development projects. In case of more than 50 per
cent of the cases of displacement, it has been the tribals who were affected. Once they are displaced from the
forestland, the only place where they can go is the forest, where can they go? But they are being displaced from
the forest. Therefore, this Act has to make some provision so that that kind of repeated displacements or that
kind of injustice does not take place.

Now, I will come to the definition of 'forest land' in the Bill. I feel that it is okay, but it has to be made a little
more specific. In 1996, the Supreme Court has given a definition of the ‘forest’, while making certain clarifications
on the Indian Forest Conservation Act. The Government land that is not occupied or on which people do not
have a title is all considered to be forestland, according to the Supreme Court judgement. Everything in the
forest will be considered as ‘forest'. That also has to be brought specifically into the Act so that people get
benefit out of that. People are cultivating; they have their houses, fields, wells and dams and all that. They
cannot get it settled because of the Supreme Court judgement. The definition of 'forest area' or 'forest land’

should cover all these things.

Section 6 (1) says that traditional village boundaries are within the local jurisdiction of the village, the Gram
Sabha of the village. Now, local jurisdiction may mean the revenue village or the boundaries of the revenue
village. At least, in Jharkhand, I know that all the reserved forests are outside the boundaries of the revenue
village. Due to this, the Gram Sabha will not be able to make any decisions. Traditional boundaries of villages
are much wider than what they are actually occupying. when the forefathers started a village, they had put
certain boundaries, and that is considered as traditional boundary. Those boundaries should be accepted. and the
Gram Sabha should be empowered to function within these traditional boundaries.

On community rights, I think, a lot of noise is being made about 2.5 hectares of land ceiling, partas to be
given to the tribals or non-tribals or whatever it is. I think, the real issue which the Bill talks about is not about the
ceiling of 2.5 hectares, but actually about the rights of the community or of the Gram Sabha over the forestland
and its produce. We feel that it has to be a little more strengthened so that the community will sort of have the
ownership of that forest produce, as they are protecting it and also they have got the benefits of the forest. That

clarification has to be made in the Bill.
By and large, these are the specific things, besides other things, that we wanted to mention before you.

MR. CHAIRMAN: What do you say specifically about the ceiling of 2.5 hectares?

SHRI GEORGE MONIPALLY: We are of the view that one and a half hectares of land is sufficient. That
is because one nuclear family normally containing of husband, wife and children cannot be cultivating more than
six acres of land unless it has got some other sources of income. In such cases they can employ labourers and
get the work done. for the survival of a family in Jharkhand, we believe that two and a half hectares of land is
sufficient. Increasing it or making it much higher may result in more destruction of forests and other vested
interests coming in.

MR. CHAIRMAN: In other words, you spport the ceiling. ‘

Thank you, Mr. George Monippally for your views. If there is anything that you would like the committee
to take note of, you can write to my Secretariat. We will certainly give full consideration to the views that you
have expressed.

(The witness then withdrew)
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WITNESS EXAMINED: Dr. Archana Prasad, Reader, Jamia Milia Islamia.

MR. CHAIRMAN:.Dr. Archana Prasad, 1 welcome you to this meeting of our Joint Select Committee.
You are aware that we are dealing with the Bill on the Recognition of forest rights for Scheduled Tribes. You
must have gone through the provisions. We have received your notes.

Whatever we discuss at this meeting shall remain confidential until we present our report of Parliament.
If there is anything else that you would like to state or explain with respect to your representation you may
please do so.

DR. ARCHANA PRASAD: Hon. Chairman, and hon. members of the Committee, I am indeed honoured
to be here amongst people who have long experience in political life and perhaps much more experience than
me in tribal areas too.

I feel that this Bill is a very significant step forward from two important areas of research. I am working
with different mass organisations. I find that the step forward can be strengthened further if certain changes
were to be made to this Bill. Before doing that, I would just like to mention four principles by which I sought to
judge the Bill as it was formulated and circulated first in draft form and then in final form. Also, I have the
occasion to be in a couple of consultations where different processes of the Bill and institutional frameworks
under the Bill were discussed.

First of all  might add that I find this Bill very interesting and sugnificant for the single biggest reason that
for fifty years, till today forest management has been a very centralised system within our country. I find this as
a good opportunity to institutionalise a system which is more decentralised not only at the Gram Sabha level but
at the level of State-level as well as at the level of Subdivision and District-level bodies and an effort to strengthen
our democratic institutions within these areas.

The second thing that I find quite worrisome is the fact that the UPA Government, while keeping its
commitment to fulfil the rights of the tribal people, has also started a contradictory process of easing the
environmental impact assessment laws which makes me a little bit vary. That is because I feel that the
empowerment of tribals through this Bill has to be far greater than it already is within the Bill if they have to fight
within these processes where everyday 40 MoUs being signed in one State and 50 MoUs being signed in
another State.

We have horrible instances like Kalinga Nagar. We cannot forget this aspect while we assess this Bill.

I feel that the issues of ecological equity and social equity are not unrelated issues. Somehow the debate
as it has been progressed, it seems that we have environmentalists on the one side and tribal rights activists on
the other side. This Bill has to find a way out this impasse so that a new way can be charted out for the tribal
development. We have the experience of 50 years of tribal development but it has not been a happy experience
so far. Having said that, I would like to go through the Bill clause by clause and make suggestions.

As you know, we have come before the Committee also with a dilemma and the storm raised over Section
4(2) of the Bill is concerned where there is a mention of cut off date as 1980. I do not feel like other organisations
that 1980 is not either a viable solution to the settlement of rights or that it would solve the problem as it exist
today. If we keep the date of 1980 as the cut off date, it will merely justify the executive decision that was taken
carlier and legalise it. This problem is all the more vexed because we do not have any clear estimate of how
many people or how much land would be affected. In our 15 or 20 years of research, we tried to find time and
again that reliable estimates of how things are going to be effected, how many people will be affected. It is not
surprising then that many kisan organizations, many intelligible people who had even worked with the Ministry
of Environment & Forests have suggested an independent service for the estimation of both resources and the
number of people living over there. I think the whole issue of cut off date is a very complex one. In order to
simplify it into a legislation, it would probably be simpler for us to just say that the rights of various tribals living
in forest areas should be recognised and may be verified by either the census of 2001 or any other procedure
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laid down by the Act. I say any other procedure laid down by the Act because not all habitations are recorded
in the census of 2001 either especially when you take the case of Jhoom settlement or remote tribal settiements,
the census enumerators do not get their. **** If we want this Bill to benefit the lowest common denominator,
then, we will have to have a provision where the first step towards the settlement of rights will be to have and
independent transparent survey and the assessment of that local area where rights are being settled. I feel that
this procedure should be documented and laid down in the Act because time and again lack of procedure in
different Acts have kept the way open for arbitrariness in various laws.

The issue I wish to raise is about the inclusion of provisional rights in core areas. I feel that the inclugion
of provisional rights in core areas is nothing but an invitation for forcible eviction. Already we have seen a great
amount of eviction from areas like Jhabua, western Madhya Pradesh, Jharkhand where those people are going
to get dry wood are being exploited by forest guards and bureaucracy. At the same time, many of the forest
collectors who are women are being exploited for forest guards.

Some of these dilemmas that women foresters face, need to be corrected. My recommendation would be
in keeping with the Tiger Task Force Report with the core area. The management concept is not a right
concept. If it is a management concept, then all rights should be recognized irrespective of where they are in the
core area or the buffer zone. These rights may be acquired if there is a mutually acceptable psocdure of the
designation of the core area. I think, it is possible to demarcate ecologically invalid areas in consultation with the
local People themselves. That provision of a mutually acceptable criteria is open to social audit and scientific
inspection should be incorporated within this Act. | am not against eco!>gical areas. I want it to be a mutually

acceptable procedure.

The third vexed issue is one of the exclusion of forest dwelling by non-tribals. I think, ideally we should
have all people who depend on forest. May I say that with the agrarian crisis today, the dependence on forest is
only increasing rather than decreasing. What are we to do with those people who are becoming more and more
dependent on forest? I found that at least one-third of the Scheduled Caste artisans were dependent on forest
gathering activities for their livelihood. What are we to do with these people? | would suggest that we should
recognize all habitations that are within a designated forest areca. Thaj should be done through a mapping
process. While the people who own forest land, they own other land outside forest also. Forest people should
include tribals and people living within a forest area including the Jhoomas. Every time, shifting cultivation is
raised, | believe it raises a big storm in environmental circles. When I say all, 1 also mean that shifting cultivation
should not be left alone as it is today. There should be some responsibility of the system so that it can be
developed into a proper system. | believe, from my experience that the greatest impediment in such experimentation

is the FC Act of 1980.

Now the next point is about land ceiling. I feel that actually this is a non-issue because if you look at the
pattern, most of the tribal people have less than two hectares of land. However, in the interest of equality
between those who live inside the forest and those who live outside the forest, the land should be settied on ‘as
is where is' basis. I repeat that land grabbers who own more than that, their land should be confiscated and
re-distributed among the landless. This is a law which has been there. There are three lakh hectares of benami

land in one area of Andhra Pradesh.

Another strange thing that | came across in this Bill was the Nistar Rights in the Erstwhile Princely States.
That is Section 2B. I believe that Nistar Rights should be granted to all forest dependent people, and not only to
those who live in the Erstwhile Princely States. So, | believe, that clause should be amended for that.

Secondly, it says: "Traditional rights to protect, regenerate and conserve." While I respect all traditiongl
rights in forest, might 1 add that it is possible worthwhile to think of having a right of the people to develop their
own forest land? You know that forest land is increasingly becoming degraded. It is turning more densg forest
area to open forest area. 1 believe that the forest people themselves should have the right to develop their land,
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it should not be left to the Forest Department to develop the land, because we all know what kind of nexus the
Forest Department has with contractors and companies.

Now, coming to the institutional framework, I believe that this is the need of the issue. This is, in fact, the
bull work, which will make this Act implementable, if at all. One thing, I was very surprised by, in this Act, was
that it introduces the Forest Officers as players in the settlement of rights. Even the Indian Forest Act, 1927
does not have this. The Indian Forest Act, 1927 says that a forest settlement officer should not hold any office
under the Forest Department. In fact, I believe that by introducing the forest officials into the process of
settlement of rights, the Forest Department is an interested party. I t should not be the part of that process.

Secondly, I believe that a lot has been seid and written about the Gram Sabha. | also respect the Gram
Sabha rights. But I feel that the democratization of the system should not end at the Gram Sabha. While the
Gram Sabha will be the key institution, all other Committees and the sub-divisional level, divisional level and at
the State level should have the elected representatives, the representatives of the tribal people, and the
representatives of people who work with the tribal people. While I have no problem with the nodal agency
becoming the Tribal Affairs Department, I also believe that there is a case for thinking about a more broad based
structure, Fore example, the National Bio Diversity Act or even the Wild Life (Amendment) Act, 2002, have the
authorities which have representatives of a much larger opinion. Even if they are not, we should try to have an
authority which is representative of a much larger opinion because Administrations can change; Tribal officials
can change; but I do not think that the Act can change so easily.

One area where the Act is quite weak, I feel, is indefining the duties of the State. While it is only fair to say
that the people who have got the rights should also protect the forest, on the other hand I believe that the State
also has a right to protect the rights of the forest dwellers, specially in the wake of a large-scale diversion of
forest land to non-forest purposes. For this purpose, I believe that a new Section should be introduced in this Act,
and this new section should be on the role of the States. I believe that the way in which the role of the State is
conceived, should not be the same old role of the State as it was conceived 50 years ago. I have identified, at
least, three areas where the State needs to play a greater role. The first is in the protection of the tribal people
from land mafias and from traders. I say this because wer are saying that people can only use forest produce for
their bona fide use. If they get a lower price for their produce, they will keep harvesting more and more
produed. So, those who are arguing for ecological safety or ecological security will also stand to benefit by a
minimum procurement price, by a State procurement system. Instead of disinvesting in the State procurement,
I think, the ambit of the State procurement should be increased.

Because I believe that mechanism has not met its potential. In areas like Madhya Pradesh only four
projects are permitted by the State. Rest is in the open market and the results are there to see for all.

The second area, which I feel I have already said is protection of right when diverted for non-forest
purposes.

The third area where I think we can make an upward and a new beginning is an area in the re-development
of forests and fringe areas. I believe that it is absolutely essential if we want sustainable use of forest and I do
not think that sustainable use is only fore ecology. The sustainable use is also for livelihood. Security of tenure
cannot be maintained if adequate input for sustainable use is not provided. For example, I have forest land and
I do not provide irrigation or adequate seed support, then I am not going to be able to induce that person to have
sustainable use or to have a recurrent sustainable use and if a person does not have a sustainable recurrent use
that person cannot have security of tenure. Therefore, it is quite essential to the success of This Act. If that is
not done, I believe minority rights may actually become something else.

MR. CHAIRMAN: Thank you. We have benefited a lot form the discussion we had with you. If there is
anything else you want the Committee to take cognisance of, you may send it in writing jo the Secretariat at the
earliest. Thank you.

(The Committee then adjourned)
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MR. CHAIRMAN: Mr. Gautam Bandyopadhyay, we welcome you to this meeting. Whatever we discuss
here will remain confidential until the Report is placed on the Table of the Parliament. You have got the Bill, and
s:u must have gone through it. You can please say whatever you want to. The committee will take note of your

ggestions and observations, and if the hon. Members ask any questions, you may respond to them later. Now,
you may begin.

SHRI GAUTAM BANDYOPADHYAY: Sir, I have come from Chhattisgarh.
MR. CHAIRMAN: If you wish to speak in Hindi, you are free to speak in Hindi as well.
SHRI GAUTAM BANDYOPADHYAY: Thank you.

Sir, I come from central east Chhattisgarh. This is the area where the central east region has its own geo-
cultural understanding, geo-cultural recognition with dakshin coastal part of Orissa, dantkaran part of Andhra
Pradesh, Vidarbh part of Maharashtra, Jharkhand Manmhoom part of Bengal, and Mahakaushal part of Madhya
Pradesh. These are seven geo-cultural zones, as we call them the central east. Central east, as we know is the
second densest tribal population in the country. It is rich in resource areas and it has the greatest forest coverage
are in the country. It is a concern for us and we appreciate the spirit of the Bill, the way it has come. There is a
need for a lot of amendments.

One is the whole question of incursion of SC. The area we are coming from is Chhattisgarh. It basically is
the whole border of Chhattisgarh-Orissa; and Chhattisgarh-Maharashtra. That is the forest area. the Scheduled
Caste population within the forest is of high degree. It is near about six to seven per cent of SCs habitation there.
In this regard, I have got the papers with me. But there are only two copies with me. I would give it to you. It is
the documentation of the Government. Within the Sanctuary Government sent Project Plan to MoEF. There, it
is being agreed for 5.9 per cent SCs within the sanctuary areas. There is a great need now. Without that, it will
create ethnic conflict between those SCs and STs living inside the forest.

The second point is the whole question of cut-off year as 1980. If you go through the data, it is basically
traditional, unsettle, disputed forest land. When it is a traditional, unsettled, disputed forest land, without starting
it, without recognizing it, and without identifying it we cannot say that these are the encroachers and these are
non-encroachers. The whole question is of the settled traditional and unsettled disputed forest land, I think, the
cut-off year should be 2000, where this type of major process has taken place between 1980 and 1990. I would
give you one example. I have got 10 copies with me. The Government has identified those who are eligible. Only
80,000 families in Chhattisgarh are eligible if the cut-off year is taken as 1980. Indistricts like Bastar, 40,000
people are coming. It is a great area. Now, there are four districts. The total number of applications as on
31.1.1994 was 2,05,069. The Government had agreed to give patza to 81,000. It means, the eligibility criterion is

not proper.
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Iam giving an example. The criterion is such that those who are with 0.4 dense forest they are not eligible;
those who are on the 40 degree slope are not eligible; those who are on more than 40 degree slope are not
eligible. According to earlier working plan, it was 6C degree. There was 0.4 dense forest. Now, there is no
forest. But those who were there, were not eligible.

If those who are settling down in the enclaves are not eligible then this criteria of eligibility is to be
questioned. I think 80,000 people will be eligible if the cut off date is 1980. Day before yesterday 1 met the
Governor. He said that everything is ready but he is waiting for the Bill so that everybody could be given.

MR. CHAIRMAN: Is there any cut off date that you would like to suggest?

SHRI GAUTAM BANDYOPADHYAY: 2001.

SHRIMATI BRINDA KARAT: Why 2001?

SHRI GAUTAM BANDYOPADHYAY: It is because the 2001 census is available.

SHRIMATI BRINDA KARAT: Six years have passed since then.

SHRI GAUTAM BANDYOPADHYAY: The whole question is that of 2001. As it is in the process,
people will get patta by hook or crook and try to insert their names within that Bill, so, you should see to it that
the people who are against the forest should not be included.

MR. CHAIRMAN: You are suggesting 2001 as the cut off date bocause the last census was held in 2001.

SHRI GAUTAM BANDYOPADHYAY: It can be till date also but it is very difficult to get the figure. I
am for till date but it is very difficult to get the data.

The whole process of relocation of five years settlement should be deleted. Till that process is going on, in
Chhattisgarh three sanctuaries are now facing the problem. Three villages ~re just going to be thrown out. If you
put protected areas in the Bill, it will be promoting the whole question of resettiement. There is a conflict
between the tribal and wild life. We have to strengthen the symbiotic relations. It needs a different type of
management. Relocation cannot be a possible solution to wild life conservation.

Finally, we come to the voluntary resettlement. Nothing can be voluntary. Everything is forced. We are
trying to decrease the conflict and to save wild life and the tribals.

MR. CHAIRMAN: You are against the relocation of settiement.

SHRI GAUTAM BANDYOPADHYAY: That needs a different management 2.5 acres of land in Rajasthan
is completely different from 2.5 acres in Bengal because we have a lot of cultural diversity in the country.

It is completely different. We have to see the cultural zones. There is a question of the land. People have
to live with dignity. The norm of 2.5 hectares of land is not valid for all areas in the country. We have to look after

each cultural region.

Section 14 says that if there is confrontation about which law would prevail, this law would not prevail.
There are many Acts like Wild Life Act, 2001, Bio-Diversity Act, 2002, etc. if all other laws would prevail,

where is the space for this law?

Finally, | come to the question of Gram Sabha. The other bodies can be supportive or advisory to the Gram
Sabha in the case of verification process, identification process, conflict resolution process, etc. to strengthen its
spirit. The care should also be taken that the Gram Sabha is at the level of hemiets and not at the level of village.

PESA, 1996 has been passed but till date rules and guidelines have not been framed. We passed Bio-
Diversity Act in 2002 and the rules and guidelines have been framed. But the implementation of PESA is
creating problems. Therefore, I would request that PESA should be implemeqted to ltreagthet_l Gnm Sabha.
Lasfly, the Bill should have teeth to put an end to diversion of forest land for mining, industry, anti-environment,
anti-people development and other purposes. The Bill should be able to prevent tribal nghu: thy. 14,000
hectares of tribal land was put to non-tribal use in Chhattisgarh. They have passed a resolution saying that the
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tribal land can be taken up for the non-tribal use and industrial purposes. So, we have to protect the tribal land.
This Bill should be able to protect the tribal land.

The Bill is silent about the common property reg.ons which are under threat. They include river basin,
river region, etc. We have to look after these areas. I would say that we should not do a historical mistake as we
did earlier. We may be late in doing this but we should not be in a hurry. Now I thank the Parliamentary
Committee for having invited me to express my views on this Bill.

SHRI RAVULA CHANDRA SEKAR REDDY : I have two queries to ask. You have made a mention
about the inclusion of OBCs. What is your view about it?

SHRI GAUTAM BANDYOPADHYAY : Sir, the lifestyle of the OBCs and SC living in the forest arcas
is similar to that of Scheduled Tribes. I am especially talking about Gari community living in the forests. They do
not know the difference.

SHRI RAVULA CHANDRA SEKAR REDDY : The second point is about whether the people living in
the tribal areas are aware that such a legislation is being brought. Do you have any such interaction with them.
SHRI GAUTAM BANDYOPADHYAY : No.

SHRI GIRIDHAR GAMANG : You have stated that in the State of Chattisgarh, the Government has
brought about a regulation or an Act by which the tribal land would be transferred to non-tribals. Is it cultivable
land or a land on which mining activity is undertaken which belongs to the tribal population will be transferred to
non-tribals?

" SMT. BRINDA KARAT : He has just come here to give his views. How would he know about such
tHings?

SHRI GIRIDHAR GAMANG : He then must be knowing about it whether the land proposed to be
transferred to the non-tribals are lands on which mining activity is taken up or it is being used for industrial
prupose.

SMT. BRINDA KARAT : Is it a cultivable land?

SHRI GAUTAM BANDYOPADHYAY : Yes. It is cultivable land.

SHRI GIRIDHAR GAMANG : Is it under the regulation of the State? Is it in Schedule Vth of the
Constitution? Under which provision is the transfer of land being contemplated?

SMT. BRINDA KARAT: Is it there in the Vth Schedule? That is what he is asking.

SHRI GAUTAM BANDYOPADHYAY: It is there in the Vth Schedule.

SHRI GIRIDHAR GAMANG: Is it through a State Act or is it a regulation?

SHRI GAUTAM BANDYOPADHYAY: We will have to see that.
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MR. CHAIRMAN: If there is any information which you may like to send to the Committee Secretariat,
you may do so. Thank you very much.

SHRIMATI BRINDA KARAT: You may send a note on the exact amendment quoting the details.
(The witnesses then withdrew)

WITNESS EXAMINED: Ms. Sunita Narain

MR. CHAIRMAN: You are aware that we are discussing the Recognition of Forests Rights Bill. We
have received your note. Whatever is being discussed here would remain confidential till a report is tabled in the
House. You can make your observations or submissions which you may like to and then respond to questions put
by the hon. Members.

MS. SUNITA NARAIN: I thank you for giving me an opportunity to be present before you. I know that
here are a number of issues in this Bill and I know that the Committee will be looking at many issues whether it
is cut-off date or whether it is the definition of forest dweller or whether it is an issue about the North-East or
whether it is about the process of decision-making. In my presentation today, I would like to stick to one key
issue and that issue is the conflict between this Bill and the protection of wildlife. That is going to be my key
focus in my presentation today.

Just to give you the background, I am coming to this Committee having been the Chair of the Task Force
which was set up last year by the Prime Minister's Office called the Tiger Task Force. It was set with a key
interest to look at why were India's tigers dissapearing and what we should do about it. In some sense, | am
bring my experience about the Tiger Task Force and through my experience trying to understand that what we
have in front of us in this Bill will it create further problems for tigers or is there any resolution in the issue of
tigersand tribals.

Firstly, I am not very clear if all the members have got a copy of the report that we submitted on Joining the
Dots — A tiger's report. Maybe, the Government can make sure that everyone of you has got a copy of that
report as that would help the Members. One of the key issues in the report is this. The areas in India where the
tigers inhabit are also the same areas where the tribals live. In fact, there is a map that we have submitted to the
Government in this report which overlays forests districts with the tribal districts with the 150 poor districts of
this country and the areas where the tigers live. If you want to put on it, you can also put mineral wealth of the
country as well as the water reserves of this country. It is very clear that the tragedy in this country is that the
poorest people live on its richest lands.

We must understand that it is a major tragedy. These are lands on which you have mineral reserves, water
reserves, forest and also bio-diversity, tigers and other animals. The question is, is it possible to look at these
lands on which the poorest people live and wildlife liyenndﬁndaw:yofoocxism?muponvachﬂy
uysdminﬁnhnwym_ofcomwﬁon.whvemde&e situstion worse. We started off with looking
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at the reserves as reserves in which we would keep only animals. But very soon we realised that in a country
like India, there is no area where people do not live. So, there is a clear question today on how you are going to
manage your wild reserves where people already live. I think that is a point'which needs to be made
very clearly. It is a tragedy that in 30 years, in spite of all out talk and in spite of all our efforts, we have
relocated only 80 villages. 28 tiger reserves exist. | am'talking only on tiger reserve simply because it is
a microsm of the larger problem. To give you an idea, one per cent of the land area is under tiger reserve
and five per cent of the land area is under protected areas. So, whatever I say for tiger reserves has to
be magnified by five times to look at the remaining protected areas. You have relocated 80 villages.
When I began to ask how many villages actually live in the river reserves, I can assure you that there is
absolutely no information. We were given three months by the Prime Minister. I definitely did not want
to extend the deadline as most Committees end up doing. We wanted to submit our Report on time. As
a result of it, my entire effort was to get the information from the tiger reserves itself. We have faxed to
cach of the tiger reserves director to get the information about the number of villages. I will point to you
a particular chart in which we have put that data. That data essentially shows that in the 28 tiger
reserves, you have 1500 villages in the reserves and about 273 villages in what has been defined as the
"core area of the reserve".
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So, there are 273 villages in the core area. As we have said there are about 1500 villages altogether in
the tiger reserve. The reason why I am saying this is that the hon. Member is asking the question. I am
essentially pointing out that there are a large number of people who live in the tiger reserves today. A number of
these people will be tribals as well because a large number of these areas are in tribal districts. There is no doubt
that this is an issue. The question that is in front of us is that, if you want to protect these sanctuaries, these
areas, can you actually relocate all the people or some of them? -

Or, can you relocate some of them? What we have presented in our report is a compromise solution.
We have said essentially that what the Government should do is to identify as quickly as possible the villages that
need to be relocated; and do it as fast as possible. We have essentially made the point that the delay that has
happened in relocation is too much. In the last 30 years, the Government talked about people, had taken away
their rights but has not relocated the people. That must stop. So, it must relocate the people as fast as possible.
It must also realize that it cannot relocate all the people. Therefore, it must come up with a strategy for co-
existence which means finding ways in which it can restore the rights of the people within the sanctuaries and
national parks where people cannot be relocated.

The reason why 1 am explaining this is because it has a context to your Bill. Your Bill essentially, to my
mind, has tried to make some resolution in the conflict between wild animals and tribals, the protection of both.
The Bill very clearly says that the Government should give provisional rights to people in the core areas and if
they are not relocated with a particular time period, which is five years as given in the Bill, then those rights will
become permanent rights. It is not a very comfortable situation for anyone. In my submission to you, I would like
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to say that it is as good a resolution as can be done at this point of time. I very strongly believe that you will have
to resolve the rights of people living in protected areas.

There are two ways of resolving the rights. One is through this Bill in which you will either relocate people
or they will be given some land rights. The other is through the Wildlife Protection Act which also gives a certain
amount of rights to people. So, the point I really want to leave for you from my side as the Chairperson of the
Tiger Task Force, as someone who takes a very careful view in respect of wildlife protection seriously is this.
This is an issue which is in front of your Committee as well. This wildlife protection is going to be compromised
if the Tribal Bill comes through. My own opinion is that wildlife protection is today compromised because we
have not adequately compensated the rights of local people. Wildlife protection today is compromised because
people are very angry. There is intense hostility. There is huge tension between people and animals.

We have, in our report, given the countless number of cases where animals have been poisoned. We have
literally talked about a war which is happening within our sanctuaries and national parks. I believe that you will
have to resolve the conflict. The way of resolving the conflict is, on the one hand, to relocate the people from the
areas which you believe are inviolate places, and, on the other hand, to accept that you will not be able to
retocate everyone. So, you have to start looking at the rights of those people even within the national parks and
sanctuaries. In that context, the current Bill makes an attempt. I think the clause that the Bill has makes some
effort to be able to deal with the conflict between the wild animals and the tribals as also the recognition of
tribals. So, on that, I would say that I have no problems. However, | have two issues that | want to highlight
which may help the Committee in its deliberations.

One, it is very clear that the Wildlife Protection Act actually goes much farther than the current Bill does.
It is important for you to recognize that. The Wildlife Protection Act says very clearly that nobody who lives
within a sanctuary or a national park can be removed until his rights are settled. It also says very clearly that no
sanctuary and national park can be notified until the rights of the people have been settled. In 2003, an amendment
was brought in the Wildlife Protection Act. It is because the rights, obviously, have not been settled.

So, there has been some effort to deal with it by saying that even if the rights are not settled, the regulatory
regime will continue to be there in the Sanctuarics and National Parks. But the 2003 Amendment makes it very
clear that until the rights are settled, people will need to be given alternatives, whether it is fuel, fodder or
livelihood alternatives. Now, this is the main problem today with the selective use of the Wildlife Protection Act.
The Central Empowered Committee of the Ministry of Environment has written to all the State Governments
saying that all rights are expunged in protected areas, but this is a selective use of the law and the only caution
that I have to this Committee is that you have to make sure that the provisions of the Wildlife Protection Act are
not negated as a result of this law. We have given rights to a few tribals and we should not the protection put in
the Wildlife Protection Act. It is not written here, but it is a question of the implementation of the Act.
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The last submission I want to make is, I am not at all happy with your penalty section. I think it should be
removed completely. I cannot understand an Act under which you have given people rights, but then you have
such penalties which can be completely misused because the penalties are already there in other Acts. You have
the Forest Act, you have the Forest Conservation Act and you have the Wildlife Protection Act. I cannot
understand particularly the use of words regarding penaltics which make the Act so sweeping under which
anybody engaging in unsustainable use of forest assets will be punished. What is ‘unsustainable use of forest
assets' is not defined. Then, anybody who kills wild anfmals or destroys bio-diversity will be punished. Even a
tendu leaf is forest product or forest asset. Does it mean collection of minor forest product would amount to



40

destruction of forest assets? I strongly believe that the offences and penalty section should be removed and you
should say that whatever law applies in other cases will apply here also.

My other concern is that this Act should not compromise the rights of the people who live in forests
because the people who live in forests do not live on land, they also live on the adjoining forest areas. They need
them for grazing, they need the rights to community land which is around the forests. This Act should not be
taken very simplistically to say that if a small piece of land, which is already being occupied, is used, it is not
correct. These are-essential rights for the people who are already using the land. They are using it in conjunction
with a lot more of the community land that they have to use. Those rights must be carefully protected and I think
safeguard should be built into the Act, though I have not carefully looked into it.

SHRIMATI BRINDA KARAT: It is a very clear and good presentation. When we spoke to the Eavironment
Ministry authorities and asked them whether they have any definition of what constitutes 'core areas' or what
constitutes 'inviolate areas' and what constitutes 'necessary relocation of villages', they were not clear. You
made a statement we have to quickly identify the villages to be relocated in the core areas or inviolate areas.
Now, we actually have no definition and in fact this is going to be nothing but an instrument to evict tribals. That
is why, I just wanted to ask you another question related to this. What would be wrong, in your opinion, if, for
example, changing that portion which you have no trouble with? Supposing we say tribals have rights as tribals
indifferent forest areas and similarly in Sanctuaries and protected areas.

As and when Government wish to locate them, this relocation issue can come. If you do not give them the
rights, then you are leaving them totally unprotected. In your experience, would you have a problem with them?

MS. SUNITA NARAIN: Let me answer both. One, you are absolutely right, there are no definitions that
exist as yet. However, there is another Bill in front of Parliament, which is an Amendment Bill to the Wild Life
Protection Act, which is the Tiger Conservation Authority Bill. There is one more Bill also and the effort again
was exactly to clarify these and to try and get both processes happening simuitaneously.

There is a Bill called the Amendment Bill to the Wild Life Protection Act, which is a Bill to constitute a
Tiger Protection Authority or a Tiger Conservation Authority. This is the Bill in Rajya Sabha. It is in front of the
Standing Committee right now. The idea was that this came out of the recommendations of our report. That you
need an authority which could implement the various recommendations of our Task Force. In this Bill, an effort
has been made for the first time to introduce the term core and tiger but it is as vague as today.

What is core? Core is an area which is defined by the administrative body and not by the legal body, an
arca which requires extra protection. But let me specify that there is a hidden sort of thmg In this core area,
99 per cent is a national park. In a sanctuary, as you know, under the Wild Life Protection Act, a national park
has more protection than a sanctuary because a national park, even after the rights are recognized, before a
national park is actually constituted as a national park, these rights have to be expunged, people have to be
compensated. Theoretically, in law, there is nothing wrong. The practice of law is abysmal. So, I agree with you.
There is no definition. It is vague and broad. But it is essentially making a contrast. What you can do is to specify
those areas which have to be constituted by the State Governments.

Now, you question to me i§ Why not act a step forward? Why not say the rights exist? I do not think you
need to say. I very strongly believe that Wild Life Protection Act is stronger than the Act that you are planning
to bring in.

SHRIMATI BRINDA KARAT: This will take care of it.

MS. SUNITA NARAIN: You should bring in the clause of the Wild Life Protection Act. To my mind, the
Act is very clear and it does not say 1980. You are now, at this stage, saying the cut of date is 1980. That one
says already that if you were to bring in this Act, you may strengthen it.

MR. CHAIRMAN: I think, Wild Life Protection Act is that which promises settlement of rights in forest
areas, which is not coming in the 1980 Conservation Act.
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MS. SUNITA NARAIN: That Act is the problem.

MR. CHAIRMAN: It is only for conservation of forest. That was mentioned in the Act of 1972 and the
Indian Forest Act of 1927.

MS. SUNITA NARAIN: The Wild Life Protection Act is for areas which are notified as sanctuaries or
national parks.

MR. CHAIRMAN: In this, there are norms and guidelines. It could be quite arbitrary.

MS. SUNITA NARAIN: That is the purpose of what we have recommended. It is time that the Government
caters to these issues that you need to define this. You do not even know where is the care area and where you
have a tiger. You need to be precise. I feel that if you get this Act and you get the Tiger Protection Act, you start
a process by insisting that there is no clarity in governance.

Today a lot of things are not said but they are done. For the first time, they will have to define what is the
core area. To define what is the core area, they will have to justify whether there are wild animals in it or not.
To justify that there are wild animals, they will have to do a census. To do the census, they will have to make
sure that it is transparent.

Sir, | am coming to you saying that I am not happy, and I think, still this Act is not as good as you would
like it to be if you want to protect the interests of the tribals. But if you are looking for a resolution between the
two, then, I think, an effort has been made to resolve between the two. That is basically what I say.

MR.CHAIRMAN: Thank you very much. If there is any other information that you would the Committee
to consider, you can send it to us.

MS. SUNITA NARAIN: I would send it. I would really encourage the Committee to please have a look at
our Report so that there is no misunderstanding about it.

MR. CHAIRMAN: We will surely do that.
(The witness then withdrew)

WITNESS EXAMINED: Shri S.R. Sankaran, IAS (Retd.)

MR. CHAIRMAN: Shri Sankaran I welcome you to this sitting of this Committee. You are aware that
whatever we discuss here will be have to be kept confidential until we place the Report on the Table of the House.

We have gone through your representation which has been sent to the Committee. We shall be glad to hear
your views on this proposed piece of legislation.

SHRI S.R. SANKARAN: Sir, with your permission, I would like first to welcome this Bill because the
Statement of Objects and Reasons shows that it is going to undo the historical injustice to the tribal people.

I had myself worked as the Secretary for the Tribal Welfare in Andhra Pradesh. I also worked sometimes
as the Forest Secretary in Andhra Pradesh and retired as Secretary to Government of India, Ministry of Rural
Development. I was also a party to the Circulars issued in October 1990 regarding the interface between the
tribal and the forest. Keeping all this background, I strongly feel that this Bill is a very welcome step and one
should go ahead with it.

Having said it, with your permission, I would like to make a few comments which I feel that the Bill, in this
present form will have to be touched upon and improved upon to the extent it requires. Broadly, the Bill c'ieuls
with two types of rights. One is land rights, land inhabitation, land-related rights and the other is non-land rights
like access to minor forest produce, access to forest products. Here, hdsopllcesadutyonmecibnlgop?hﬁou
to protect and conserve the forest resources. It brings in the Gram Sabha as one of the important institutions to
initiate the determination of the rights. In all these, I think, this is broadly the framework of this Bill.
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First on the scope of the Bill itself I would like to make a submission. This Bill is restricted to forest
dwelling Scheduled Tribes.

No doubt, the Scheduled Tribe people have a relationship with the forests. Even the Forest Policy of 1988
recognizes the symbiotic relationship between the Tribal people and the forests. But there are a large number of
non-Tribal poor who are also dwelling in the forests and they are also dependent on the forests. I think by
practical experience, every one of us will know this. There are, no doubt, Tribal people but there are also non-
Tribal poor who are also dwelling in the forests. I would submit that there must be a provision to enlarge the
scope of the Bill to cater to the forest dwelling non-Tribal poor also. I do not want it to cover any rich person who
wants to occupy the forestland or have forest rights.

Somewhere we could find out that the scope of the Bill is enlarged to cover non-Tribal poor. The definition
of poor could be something what we use in the normal terminology, small farmers, marginal farmers or landless
poor. Or, it could even be landless poor. T would submit this as my first submission.

The second is that the Bill makes their rights in the core areas of National Parks and Sanctuaries as
provisional. I would submit to the Committee that this is going to create a big problem because what we call as
National Parks and Sanctuaries are part of protected areas. As per the Wildlife Act, it is known as protected
area. People living in the protected arca are as many as four million. Roughly, the core area will come about
40 per cent of the protected area. In fact, the Tiger Task Force also mentioned that of the tiger reserves, about
46 per cent falls within the core area. The core area definition is actually not a legal definition. Until the new
amendment to the Wildlife Act comes, the core area definition is an administrative definition.

The protected areas are divided into core areas and buffer arcas. The core areas are roughly about
40 per cent of the protected areas. So, in such a case, we will be leaving a large number of people without the
benefit of these rights. Even assuming they are only going to be Tribal people, even then we will be leaving a
large percentage of people. My submission would be that the Bill should cover the protected areas also fully. If
there is any need to rehabilitate the people, then this right can be extinguished by giving a suitable remedy.

I would suggest that the Bill should create the right but not make it provisional. It should not exclude the
protected areas. But if it comes to an administrative practice that if we want to have, in forest terminology, free-
cum-biotic interference for wildlife, then that right can be extinguished by means of a suitable remedy. So, my
making that right provisional in core areas, I would submit that we will be doing a large harm to the Tribal people.
It is not only presently but also the Bill is going to be a permanent feature because the National Wildlife Policy
envisages that in future the target is 10 per cent of the country's landmass which should come under the
protected areas. Ten per cent of country's landmass is a very big area. Sv, this is my second submission that we
need not exclude the core from the scope of the Bill nor make it provisional. Make the Bill applicable to the
protected areas also.

For instance, I think the report of the Tiger Task Force shows that there are more tigers outside the
protected areas than inside the tigers' reserve. I think they have given it in the Report of the Task Force. We
should look at the forests in totality rather than protected areas and other areas separately.

My third submission is that the cut off date is 25.10.80. I think, the Bill as far as land rights are concerned,
it makes the cut oft'date of 25.10.80 &s a operational thing and also says that they must continue in possession
when the Bill comes in to force, that is, as is where is basis. That is why I am a tribal and as far as occupying the
land before 25.10.80, 1 will be entitled to land right subject to 2-1/2 hectares and subject to my being possession
today, that is 2006. So, it means I will have to prove my possession continuously for 26 years which 1 feel is going
to be extraordinarily difficult. So, by putting this cut off date I think the right which you are giving I submit may
become a fiction. It is a small benefit, but I do not think really it will be conveying much benefit as the Bill is
intended to do. There is no significance for 25.10.80 in my view because 25.10.80 is only the date on which the
Forest Conservation Act of 1980 came into force. If you look at the Forest Conservation Act, it was not an Act
which was intended to do anything more than to take away the powers of dereservation and the powers of
non-forest use from States to the Centre. That is all. It is single line Act that no reserved forest will be dereserved
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or no forest land should be used for non-forest purposes without the permission of the Central Government. It
took away the powers from the State to the Centre because from 1916, forest became a Concurrent Subject.
Whatever it is, so that date has no significance at all for the rights. The tribal had right earlier and the tribal
continue to have the right later whether you decide to recognise it or not. So, to my mind 25.10.80 has no place
in the scheme of things where we really want to provide the tribal with certain rights which has been denied to
him historically. So, I would submit that no cut off date should be there at all. On the other hand, Section 4(5) of
the Bill says that the person should be in oocupation at the commencement of the Act which means that itself
will be the cut off date. The date of commencement of the Act will become the cut off date. I am sure people
may have doubts about it because if you say like that people will go on occupying millions of acres and ask for
title and all that. But I submit that is not a practical possibility now today and unless they really remove the cut
off date, there will be zero benefit. If you leave it without the cut off date, I think, we will be able to give the
benefit. Even according to the forest department’s estimate some time ago, the occupation of tribal within the
forest areas, they estimated it about 1.3 million lakh hectares and if | am not mistaken, it will be roughly less than
two per cent of the total forest area. If they are in occupation already, I think we have to right to deny that much
of right because what we are recognising by this Bill is their pre-existing occupation. We are not going to parcel
out forestland to them. I think there is a misconception that this Bill is going to parcel out forestland. It is not
going to do anything like that. It is going to recognise the rights which we fail to recognise as State. Tribal are
already there. They were cultivating those lands. The Forest Act came later. The Forest Regulations came later
and we denied them the right. We are giving back that right. So, I would submit that this cut off date could be
completely done away with.

My next submission is Section 4(7). I think that is a very peculiar Section. I do not know at what stage it
came into the Bill. Section 4(7) I would request you to have a look at it. In case any forest right recognised and
vested by sub-section (i) is disputed by any State Government or local authority, the competent authority shall
consider the records prepared etc. and pass an appropriate order. If you see the definition, the competent
authority means any officer or authority appointed by the Central Government. Now, this looks to me somewhat
strange because the Bill is passed by the Parliament and we expect the State Government or the local authority
to dispute. We pass a Bill, we give the right under the Bill. The State Government and local authority is going to
challenge the right and it is going to be decided by an officer of the Central Government. I do not know what
was the need for this provision and why this provision is there at all. It will nullify the Bill.

The Bill confers a right and the Bill itself says the State Government or local authority can challenge it and
it is going to be decided by an officer of the Central Government appointed under the Bill. I feel it is an affront
to the Bill itself. Section 4(7), according to me, should be deleted and that authority for that also is not necessary
because if there is a dispute about any other thing there is provision later. The Gram Sabha and all the State
Level Committee and the Central Level Committee, all of them come in. So, I would submit and request the hon.
Committee to have a closer look at Section 4(7). I feel it is not necessary. I feel it is also some sort of — if | may
use that word — a very dangerous provision allowing a State Government or a local authority to challenge a
Central legislation.

Then, I would come to Section 5 where there are some duties on the holders of various rights. | agree that
their right also can carry along with it some duties. But Section 5(a)(b)(c) are alright; but 5(d) says that he has
a duty to inform the Gram Sabha and the forest authorities any activity and violation.of the provisions of the
Wildlife Protection Act, Forest Conservation Act, Biological Diversity Act. I fear that a tribal, or a poor person,
will not even know what these Acts are. In fact, I myself do not know what this Biological Diversity Act, 2002
is. But we expect the tribal to inform the forest authorities of any violation, not only in his area or anything. I
think this will be too much of a responsibility or duty placed on him. I think this should be taken away completely.
This is not also warranted by the right-giving legislation.

I will come to Section 6 on authorities and procedures for verifying the forest rights. I think here the
structure is the Gram Sabha initiates the proposal, then it goes to a sub-divisional level Committee for a final
decision and then it goes to the district-lovel Committee. While the Gram Sabha is an elected body or whatever

- - -
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it is, an existing body, Gram Sabha is the total electorate of the village and so it is a representative body of the
village, the next two bodies are official bodies because it says it will consist of revenue officer, forest officer and
tribal officer. These are two official bodies.

So, on what is being recommended by a people's body, the seal of approval is given by — if I may say so
an unelected official body. I think it has to become a little more transparent. I think’somewhere the Gram
Sabha's recommendation should not be departed from except for very exceptional reasons. Something like that
must be built into the Act. Otherwise what is started will be nullified by the same departments which have not
recognised the rights all these days. The whole Bill has become necessary becayse the executive apparatus has
not been able to do the duty. But they are now being given that authority to finally approve. I think somewhere
you have to modify the Bill, the Bill has to be modified to see that the will of the people prevails rather than some
two-three officials nominated by the Government.

One more important provision is there — Section 7 which deals with offences and penalties. If any holder
of any forest rights or whatever contravenes, there is contravention of any provision or commits breach of the
conditions, engages in unsustainable use, kills any wild animals, fells trees, he will be guilty of an offence. My
submission is the whole Section 7 is misconceived. This Bill is expected to give the tribal a right which was
denied all these days. It is to give the right. But why am I being given a penalty? What for? I am receiving a
right. If somebody violates my right he should be penalised. That is there in Section 8. But why should I be
penalized at all? By the Bill you are giving me some right. So, it is a contradiction. If I fell a tree I can be
punished under the Forest Act. It is already there. If I do something to the wildlife I can be punished under the
Wildlife Act. It is already there.

This Bill is introducing an additional penalty to me merely because I happen to be a tribal and receiving a
right. I am sorry if | am expanding it a little more. But then, merely because you are giving me a right, you are
giving me an additional penalty over and above the existing law in which case I am in double jeopardy if I may
use the term. I submit that this penalty clause in Section 7 should go completely.

Then, clause 14 is very important. It says "save as otherwise provided in this Act, the provisions of this Act
shall be in addition to and not in derogation of provisions of any other law for the time being in force.” In addition
to is all right, but the moment we say 'not in derogation of any other law in force' it means that this Act will
become a nullity. This Bill is conferring right because all other Acts are not operating to this effect. By this Act,
we are creating a right and that right emerges from this Act. Some other right may be inconsistent with it, but
then this Act should prevail. Otherwise, that Act will carry the day. For example, the Forest Conservation Act
say'....there is no non-forest purpose' and somebody will say that this is a non-forest purpose. I will say that 'in
derogation of, cannot be here. We have to write somewhere in this Act that this Act will prevail or over-ride all
other provisions.

1 would submit that 'in derogation of cannot be here in this Act. In such a case, the Bill would become
infructuous. It should prevail and over-ride. It should have effect notwithstanding anything in any other Act.

These are my comments.on the Bill. I am ready to answer questions, if any.

DR. P.P. KOYA: It was a very interesting intervention. You were telling about Gram Sabha and subsequent
vetting by other body. Gram Sabha is a sabha of everybody in the village. It does not know of rules and
regulations at all. So, it will be healthy, or it may be acceptable, to vet its reccommendation by a competent higher
authority. Your only grievance is that it is done by a group of officials. In States having PRI, Gram Sabha is the
last sabha. We have three-tier panchayat system. We have Gram Sabha, taluka-level panchayat and district-
level panchayat. Will you be happy if it is gone through by taluka-level and district-level panchayat?

SHRI S.R. SANKARAN: | agree that in Gram Sabha, there could be some biases possible. It is a larger
and it may be dominated by even vested interests. I thought that the next level review should be done by an
officials’ group. There also, there could be a public representative or someone else. Unless it can go to the next
tier of PRI itself, it is also practicable. I thought that the next two tiers cannot be completely official in which
case, I think, our purpose will not be served.
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MR. CHAIRMAN: Do you think that inclusion of tribals and other forest-dwellers could serve the purpose
to some extent? Do you think that the inclusion of some non-official tribals in the district level committees and
sub-division level committees woule serve the purpose?

SHRI S.R. SANKARAN: There could be representatives of tribal community. My only point is that it
should be broad-based so that they will be able to look at some other points also.

SHRI GIRIDHAR GAMANG: Mr. Sankaran, you have got wide-ranging experience in the State as well
as Centre, particularly in tribal area of Andhra Pradesh. As per the Fifth Schedule of the Constitution, the
provisions of any State or Central Act are not applicable in the Scheduled Areas. If it will be applicable, there
should be exception and modification of the Central or State Act and the Governor or the President will decide
whether it is applicable or not. On the basis of that, as you are aware, when we incorporated into the Constitution
the Panchayat Act which was there at the Centre, we made a provision that Panchayat is not extendable to
any of the Fifth Schedule areas. If it will be, it will be through an Act of Parliament, through an exception or
modification.

Today, we have got a separate Bill for rights of the tribals in the forest area apart from the existing
Panchayat Act, which has been extended to the Scheduled Areas. There are also a number of other acts
relating to the forest. Do you think that if we do some modification—while extending the central act—then this
problem would not be there? Does it require a separate Act, namely, for the forest rights of the tribals or will
extending the existing Central Act in the tribal areas with certain modification suffice? Do you want this Act,
which will be extended with some modification in the existing Bill?

SHRI S.R. SANKARAN: Sir, | was myself the Secretary of the Rural Development Department at the
time of passing of the Panchayat Act. We excluded the Vth Scheduled Areas in it, and we also excluded States
like Nagaland, hilly areas of Manipur, Darjeeling, etc. because they had a different setup in so far as local
institution was concerned. There were also some traditional systems.

Later, the PESA Act was brought in with modification in this Bill. I feel that we are really conferring rights
on the tribal people themselves. As it is, it is exclusively a tribal bill, even though 1 argued for extending it to
others also. It is intended for the tribal people in the Vth Scheduled Areas, and it is really the tribal people who
are going to get benefit out of it.

My rough estimate is that out of the total triba! population in the Vth Schedule—excluding the North-East-
may be between 40 per cent and 50 per cent will be within the Vth Scheduled Areas. Therefore, this Bill should

be applicable to the Vth Scheduled Areas because it is intended for the tribal people. We are conferring rights
on them, and it is for them only. My own view with regard to this issue is that it should be extended, and it may

not be left to the Governors to do it.

MR. CHAIRMAN: Shri Sankaran, thank you very much for your valuable suggestions. | am sure that the
Committee has benefited from your vast experience. We shall take note of every recommendation/suggestion
made by you. If there is anything further that you would like this Committee to consider, then you are welcome
to supply your comments/observations to the Committee. Thank you very much for attending this meeting.

(The witness then withdrew)

WITNESSES EXAMINED: 1. Shri Ambarish Rai, Lok Sangarsh Morcha
2. Ms. Pratibha Shinde, Lok Sangarsh Morcha

MR. CHAIRMAN: Shri Ambarish Rai, and his colleagues:
* I welcome you all to this sitting of the Joint Select Committee. You are aware that we are now disc'ussing
the Scheduled Tribes (Recognition of Forest Rights) Bill, 2005. We have received your memoradum, and if there
is anything more that you would like to say or stress with regard to your memorandum, then you may do so.
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I would like to make it clear that whatever discussions we have here will remain confidential until the
Report of the Committee is placed in the Parliament.

Before you start with your submissions, please introduce yourself and your colleagues, so that we can note
it for our record purpose. You can speak in Hindi also, and it all depends on the language in which you are
comfortable speaking.
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T E e ¥ g § o A WA 1972 F 3% B wRo 172 i P g 413 QA 60 A ® wwTt
# eifrm Tt €, wife & oit viw e F 4 s A ww W@ Ty §, W et W st @ e 1@ grem
A ¥ 7ogh F & fg T & SR o w0 ¥ grate Wl v € ool 3 @ e sied §) v
e @ AR 9 frefia @ @ € e o oft faer 3 awdvar W kg

™ frwra %1 0 vhea w) TwR Tt @ 819l wi Rrgres ST 9d @ 3w g whe-gars am av @ A
# O TfEY) |19 § w9 Tm A W SR gt W iR fan o i

¥ o € e dwE s(), (@) R (B) w1 we } v T wfe
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W T STeR W WY | ¥ T e FET wed & F s %t arda F v v fas #) vk § ofk fam w) A
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an T ¢, @ wm wed § i w waw & T on wr € £ v @ T arfuwn e o € g vt @ e d e
FEa ¥ 5 PR oF #1 9 31 el 308 IR FE § i Prar sfieR ¥ AL, Red R ma o, A e o
A0 R EfF v T € A v w it T R o wifE aw wRdte AR B uw I ¢, wg v A
A FF qE STe-ver diugdl # fa fan am # 1 w9 7w F EiE wm § @- dan 8, 39 W anfanfidt
) AR & =)

Zl o 7ol w6 & P T Er B R e e sfrer 2 @ ¥ e v w1 e faege @ 3
fiF oy 3Q 4 | N enfEaTd wni F I wE TGy e W §? anfard &nil ) i R 36 wanuifa
Bt F 3 7 FW Wi IR TR A1 8 TS 7 T TER w1 et yad e f

i 2.5t A Y am F@ i & w0, 6 L Wi, Wl @ g w R W e,
3ait ff 6 TEE THE 2 @ # 1 59  E R STt R W g &1 R G 9iER @1 6 GEE A o geiea 42
Fed ¥ 5 71 3 w0 o Faem oA @ o afee sk s | SR 3 e A R

|wTefy TErea: o R AW fafte @i 21

qoht TRr R 7 e & o P e e @ e
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ot whren ford: TERTE %1 IR A | TH- 1T AT TRy d - @ e 32 e

|aTef Wevew: 9% fam, anft @@ Fs I sl 8, 39 TaeR W) et w0 % fag 8, sofls Wiz @ fag
78 ¥1 3R wY =R 50 T A U R i # w T w1 w A R g e onfiw wwi & o 3T
v # freh s €, s @ R R

gobt whren AR 7@ o F et sofia &, st @ R & wfew
|YIR WO I o < e &

T & B A e @t i § S w T € A 3 D tRw ol @ 3, v wndls i § a
bl
DR. P.P. KOYA: What she wants is 2.5 hectares or actually what they are having already.

MR. CHAIRMAN: Dr. Koya, that is not what she wants. She wants 2.5 hectares to all, that is, even those
who are having 1 hectare now. We will be very happy to export some land from Lakshadweep and place it at the
disposal here.

st fafm e o hfRa § v d, oty v @ ¢ frdliee Tofiew S frg e 8, s e ad =
Renfrem & TgeH €, oo 39 WeY ® W ¥ 1w W e wan @ €, 3 Rmfid o ) [ A #1169
¢t & e g Q W F ¥ - ofle & AfyeR S TS | ol e F o sifteR E, @ v A | wm S
dfgum &, gl oIR B2 dege #1947 dw gw 4t fv snianfiat Y it anfeafadi & @)

¥ IqH! qA W o | 39! S e gonel ¥, smaen ¢, aw o snfeafidt f ua @, 9@ saw qa Hm
At w1 T T € AR g SR B Solte F ot ww man sl 3 ot 9% FE ww R anfeanfyat & s A
&t e, I R foran s ad 1927 | AR AW TH TS /@ AR F AfuFER F9 5 1 W
MR #1 9@ w5, rdiwe Fuied |1 W $1 T@ $Y, @ 9% nve! T Rrdgr o=t € wHife i #18
3 % i SR T D TaSE gEa IotiE ¥ T f FgHd €1 ad 1906 A6 IR FF 91 R ufdarie
¥ waea &, 9 WS T el TR IR I SER HH W T | AW B e IR O W R v
% ¥, wgereh & & < ¢ anfard ¥ 3w dfe aoe T e 7w Peefas =g w3 e & v @ e A S
Tt o T ¥ | TR W R E S T R €, S0 S g T w6 @ an st % geeeh T W
WA | T8 €9 9% HE1 =% T | This Bill is fundamentally flawed in this respect.

|UIIRY RN T ST TR e & R ot v W R e e 8 ) oed e A f v vl qura
T F81

sit fafm ypwen: ongd Fw o S SR AT TR P e MAWRE I HigaarR At A @
Hemgae fea §)

|y wive: # ¥ wfrae SO e § foe wiantte o 9 fas w61 711 &1 This is for recognition of lights
of forest dwellers aqd not for distribution of land.

oft Pt e ¥ 9K wE W ¥ T Ralrme 61 @ g fae € @ 3@ ifiR R w3 k) s
sefen dE fierm = ¥ oY) v e fre #1 o demise e e e € v o sl s w4

WYY WEIEY: 39 3791 WAwE 4 | 79 3§ W {Euey wa |

SHRI AMBARISH RAI: We want to make a suggestion. % 0% W &1 wiwm {1 39 dfin St wm st 8
9 AT ¥ WY W ES W 32 %A W W 1 You are not going to distribute land. You are going to recognise that land;
you are going to set up norms for tribals and others at this moment. We want to make our issue clear. 3 @iféin
W1 T FAA AW A B g T @ §) Fn A uw vl s sl e w1 € S e o
YR are Wi 7@ WA, A R e 7w e @ sitem E-aw 3 @ difdn ved s difim dm A ¢,
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uE Hfen vt @ R wm FY ) T, v T el o A 2, Y I st w2 S B2 7w PRe T
Torrlt weft 30 W €, @) ¥ w2 @ R fea 9

TRy TR ST F2 3% 32 R/ T Wk
#t arln 19 TR T ¢ R e dag f aie 0 @ o wd 1 Rerd e sk ferd of foafr €,
e 9 | S i R R 3 €, fred are o €3 e T i s wed R e

DR. P.P. KOYA: This is what we have been thinking. We wanted to visit svery one of you in the field. Our Chairman
had gone to the Speaker asking for permission to tour every area. [ am happy that you have come up to the Parliament. We

are for you, we are a select few and we will stand by you.

Foit whren AR ¢ aSE A8 ok v R A w1 o € 0wl T st apaea
Fft oft wr Tt T @) i TR FE €A e ot @ e I

st wrgrefie v & O A 9 el & S e § R w v S a3 st ) a=r Wi
# 3t f g a1 § fr =0 o et @) w9 e it @1 sfanfit w asrn =ifg?

st whawn Rid: & @ ot % R ww W € 6 syt < &= wfirfr o €, o w@ W IR WA I
¢ 5 e, W WA # Bl-1 1 R T ol e var e S At vhE @ R0 g 3R W of v
wTE] I WY H G g 39 A Af eI g e w5 o e v, werng ok ToRm # wftrer 3 md o dand
fF SR 1 97 Gl & oteman &9 dit 3 w it F o 9w W i w1 At s et @t ot w e T sie
T2 ST N T 1 T8 TR AR € SR T Eil A TR S ) &6 ) v v o o wAd & R o A
a1 a3 oft v wrE A R snfeardt w7 dean € enfeard e @ fae o wawa T v R R
woeh! fa ot 7€ T T, &Q € snftard she @ fan Tt o v sl vt dwmde 3 o feren gen

st el wir: A FE WK TER I Tt m A TR B
sht wftren fid: & =it 3 gz o g ¥

st wrgrei v & w9 @1 E A wEr w1 #Y 2 S o awd §

it whawn AR : R F @ wfifr S §2 39 A 4 aven wmwen an

st werefix wiva: wign &7 Wl o @ &

st whve fid: vamfe whee Hrade & aea R A affe

st Tl Wik FEEHR HA A1 1 I wER w1 R wfafiiy 22

[oht whren fid: SR fram TR a9 off SR € SRR o I 4 el § O @ TR R f
A AT 1 FTH AR-aR T R & I 3P 7 qu v frwren g s 3 i w3 i we fee S
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':'ﬁm wirg: 7 w& @ IR We FA RO fF g N wRe mqwmmmmm
i fe sne?

oht whvon e T o 1 f ) o Y e T o gndare Qa3 S i e o
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(it I et — Spoke in Gujarati)

Joit whve Ui % = T € 5 T wm o € R Wt 3 e gt W e Ao o st @ el
A9-TE F FE PR ot
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Pot witren ik 19,1972 F 3w 9 & o il ) SO B A w6 AfFR andt 7w vt e gt Wl gen
¥ 3 oft ek it 2 et € 1 ek 3 werg R o S TEE B TE S, T W F andt aw sfver Tl
T & iR - e aawny 3t St wx Rl o syt A md € 1 e F < v ot €, anfaeh 3t w0
A € oI vt 7w T 0 R FRO A [l IR w8 @ I gEata Y e wode wfvg et s
-9 B 1 TR g1 3 SiTer @ e we % St ) oft I ifeewr R s 1 SR aw e v @ P
g AR Fa@ stre R @ iy N A FTET iR T I )| oy SE @ se-we @ i ot 9 wfrd)

MR. CHAIRMAN: This is about-re-location of the oustees.

sft Srftrany T g A e #1 wauE €A AU we € onfard & e @ @ ufrerte w €, Iww
e i 2 @A

Zoft whren i : 7% farst SR AQ @ o T A snfaT ved @ wrEn o X ¥ st Aol | g v el
I ArwdifF e A [AvE 33 AN | ¥ S TWWE 0N B AR 7w o) § R s e ag v
FOREE F1 QA4 | Wfafed whe { g3 @ fag snfkard sman & AR & ARER SR 39 37 Wt ) e
77y ¥ o @ fag e faw w8 < Ty

WWIGf WEYEY: Thank you very much. T3 0! T3 % g yer &3 #1 amey o unye el & 37y ww vt Ardé
# 4y %8, T vt sy & 1o §) wieEre 431 g € iR van 79 it e e e 4ot €1 You can be
rest assured that your suggestions will be given due consideration. We have made a note of the points that you
have raised. We will debate and discuss those points amongst ourselves. This is only to try and do justice to you.
You can be rest assured that we will do our best.

(The Committee then adjourned)
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Senior Fellow,
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MR. CHAIRMAN: Dr. Ranjit Singh, I welcome you to this sitting of the Committee. You are aware that
the Bill which was introduced was basically to undo the historical injustice that was done to the forest dwelling
people since time immemorial. Since you have been in Government service—you were the Secretary in the
Ministry —the Committee thought that we could be enlightened by your views which would enable us to geta
better perspective in dealing with this problem that is before us. You are aware that whatever we discuss here
will be treated as confidential until the report is placed on the Table of the House.

1 request you to make your observations and we can begin now. There is no restriction, but be brief; we
have heard the views of others also and we will hear views of many others also. You can make it in about

15 minutes.
R. M.K. RANJIT SINGH: Thank you very much for affording me this opportunity.

If | may submit there are certain general premises as a backdrop of this legislation. | may point out certain
specific aspects of the clauses as they are within the Bill. | may be pardoned, I do not know; but you are a very

distinguished person, I do not want to preach.

I would like to present my perspective. As a citizen of India and a person who is anxious in long-term
conservation of natural resources, I would first like to present my perspective from that angle. While the
fulfilment of the basic requirements of forest dwelling communities from adjoining forests cannot be denied and
it is a prime consideration, forest and forest lands must be acknowledged as a national wealth and a national
resource in the broad context of the term, as a crucial component of the country's ecological security, and not
from regional, sectoral or political point of view. I do not want to elaborate it further.

This particular Bill addresses itself to a certain segment or community, the tribals. If there is a historical
wrong—or historical injustice as you have put it—it should be addressed across the board. Why should it be
confined to only one group of people? With due respect, do we want 'Mandalisation' even in the forest

communities?

Secondly, if you take it from that perspective, I do not know why this was done and why i't és $0. l.do npt wu!t
to cast aspersions or anything of that nature. But having worked in Government, I am just raising th.ns point. Is it
because the Tribal Welfare Ministry would lose its mandate to be the nodal Ministry for his? | am Just' raising a
point. I do not know the answer to this. But it is something that needs to be taken into account. The past history and
track record, etc. are there. What one is interested in is the long-term surviva‘l of the country, because | am a firm
believer of that principle. I had been in service and had seen the denudation of the forest; | was first a non-
Government servant, then a Government servant and then | was Environment Secretary of a State where maximum
amount of this kind of activity was going on; without going into the detni.ls. I would say that I have scen five
regularisation of encroachments in any tenure of service. And all the. five give spurt to furthr encroachment, but
they have been regularised. There are people who organise these things. pm anyway, if the past settiements of
history are taken into account, the danger that is before us cannot be denied.
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The interesting thing is that it has not been taken into account and it has not been projected. I have'seen
this happen; [ have worked in tribal districts in various capacities. It has not led to the improvement of economic
lot of the people. It has led to some kind of a schism between those who have encroached and those who have
not, where they feel deprived; and I have seen the people who have actually done encroachment. Now, in the
forest only marginal lands remain; once the top soil gets washed away, then it becomes porous; and then
denudation takes place.

The non-encroachers—if I may put it that way—get affected. I could take you across the board and you
will see where there was forest when the settlemrent was done, now there is nothing. The facts are there for
everyone to see. We have got into rhetoric that it is tribals who save forests but it is not so everywhere. The
North-Eastern States are the great example where the Government land, the forest land, is only 4.5 per cent and
the rest is under jhum. As you know, now the jhum cultivation has come to two and three years a cycle. A study
conducted by FSI between 2001-03 says while the forest land denudation across the country is 4 per cent, in the
tribal-dominated districts, in Assam it is around 26 per cent, in Madhya Pradesh it is 12.6 per cent and in
Jharkhand it is almost 6 per cent more than the national average.

MR. CHAIRMAN: Where are these figures from, Mr. Singh?

DR. M.K. RANIJIT SINGH: They are from Forest Survey of India (FSI) which is based in Dehradun.
They have carried out a district-wise survey on loss of forest cover. It is the State of Forests Report 2003. We
do not have the present figures.

I have seen some excellent work done. You have Karkos who have looked after forests magnificently. In
my experience throughout the world I have never seen tribals who have done so well in looking after the forests.
Sir, 30 kilometers away, you have areas of total denudation by another tribe. You cannot say that what applies
across the board applies in principle. You have to go State by State. It is because community's individual
leadership and focus vary. To my mind there is far too much emphasis on rights. Of course there are rights. But,
in my humble opinion there cannot be rights without duties. there has to be a quid pro quo, a social contract,
that they shall have those benefits provided they do the following. The second aspect is not very appealing and
it is not emphasised upon. I think it applies across the board to all citizens including the tribals. We have been
saying there has been historical wrong. I would like to submit that the greatest historical wrong has been the
pushing out of the tribals into sub-marginal areas by the non-tribals over the last two or three hundred years.
Madhya Pradesh is the witness to this. You have people living on the banks of Narmada and elsewhere. Over
the years they have been pushed back. Now, they want to come back. Some of them do want to come back.
Now, we are saying: "You remain in the forest.' They should remain there as what, as anthropological examples?
There are 230 villages in Maharashtra alone who want to come out of the forests. Some of them have come to
me and said: 'We want to file PIL; we want to come out; help us; give us a package. 'The forest staff itself—
the lower staff—does not want them to come out. They lose their constituencies. Some NGOs do not want
them to come out, whatever may be the reason. If they wish to come out, they have a rightgo do so. They have
a prerogative. As free citizens of the country they should be given a package to come out and stay in areas
which they have lost in the past including the forest areas. We have settled over the years and you say historical
wrong. There are reports—let us not sweep it under the carpet —of many villages having been settled in the
past century by the Forest Department so that they could be tenants at will, the labourers for doing begar and
forest labour. They have not been there for ever and ever. It is probably wrong to say that all of them have been
there for centuries. If you go into the forest, you see that there have been settiements. Due to pressure of land
people have moved. The question is, will we settle encroachments? If it is historical wrong, they should have
occurred in the past. So there must be some kind of a limit. The limit of 1980 has been fixed. Let that be the limit.
Let there be transparency in the assessment. I have the highest regard for the public institutions, gram panchayats
and gram sabhas, but in my candid opinion, I do not think the gram sabhas are the right authorities of deciding it.
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Itis very difficult to say ‘no' to somebody who is your next of kin. I am sorry but this is my considered opinion.
Sir, 3.67 lakh square hectares have been settied and 510 villages have been regularised. It is fine. There may be
some more. Let there be a quasi-judicial authority, let there be a retired Judge to look into it within a time
frame and let everybody know. Let this not be an incentive for further encroachment.

In Kerala people are growing palm trees of certain age and arecfanut so that they can put them on
encroached land and say that they have been there before 1980. Do we want all these things to continue? If I
may submit again what really is perhaps requires is the livelihood rather tham land. What is really required is
livelihood. Land is now marginal, and land can be misused. What they need is livelihood. I have been the first
subscriber to this aspect that forest should be harvested not on the basis of what is ecologically sustainable. Who
decides that? Only gram sabha, as the Bill says or the forest managers should also have a say in the matter? Let
both of them decide. It cannot be so. The forest of this country cannot sustain that we first fulfil all the needs
including the rights to sell. Then, what remains is it has to be the other way round, what can be on the long-term
ecologically sustainable. It is because if that can be sustained, the tribals, as we know them today, will be there,
otherwise they will be just impoverished acruss the board. I have seen this and you have seen it too. If that is
decided and then the offtake is taken, then the first charge must be to the local comunities. That is not there.
After that, if there is any surplus, why cannot it be disposed of to other communities, to the common people and
to the market of this country? Then it may be to the forest dwellers who have protected, again a quid pro quo,
a social contract. Why cannot they be given a share of the produce?

What safeguards are there for the non-tribals praying upon the tribals? It is still going on. What safeguards
are there for tribals praying upon the other tribals, the educated tribals? Let us face the challenge. It does
happen. In Bastar, if you ask them which Maria they fear the most, they will say the man-eating tiger and the
Dandami maria. It is happening even today.

.So, what are the safeguards? You can say that a tribal cannot sell land to a non-tribal but he can sell it to
another educated tribal. That is what is happening—dispossession.

Sir, I will try to finish off the specifics in five minutes.

The Bill says that the forests can be exploited for sale purposes. Incidentally I have a certain point to make
here. I am a member of the National Forest Commission appointed three years ago under Justice Kripal. One of
the mandates—there are five—was to look at and advise the Government on policy, law and other dimensional
aspect including sustainable use of forests and the tribal rights. Why was not this Bill referred to the Commission?
Our opinion could have been taken. It was not given. So, Justice Kripal has written a letter to the Prime Minister
and it has been acknowledged by the Tribal Welfare Minister and | have a copy of it, and if you wish to see ] can
give that. So, that was not done. We were not consulted on this matter.

There is another aspect. The Sarkaria Commission which looks at the Centre-State relationship has given
clear directions that—subjects which have concurrent jurisdiction in which both the State and the Centre have
concurrent powers—any legislation on concurrent subjects should be referred to the States, their opinion taken
unless there is such a hurry to do so and such great compulsion of lack of time. Why could not the opinion of the
State Governments taken in this regard? What is the great hurry? It s not some terrorism bill.

MR. CHAIRMAN: Dr. Singh, you will appreciate the fact that the mandate of this Commitee is to go into
the merits of this Bill, make its observations and give its Report to the Government. It is up to the Government
to decide whom they should consult and whom they should not. That is beyond our scope.

DR. M.K. RANJIT SINGH: I withdraw it. I will take the point. I apologize for taking up so much of your
time. As I said, I get too carried away and I apologize for that but I will be very quick.
The Bill categorically mentions that you can sell the produce. Originally it was for personal bona fide use.

. 1 . : * . . fof
restsoflndilcmsuswnﬂlebuleamnunﬁesfordlepemmlbomjfdcm. It cannot sustain it
mw use. Then, you open up the Pandora's box. This is what the danger is. The often repeated cliche of
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Mahatma Gandhi was: "There is enough in the forest and nature for the need but not for the greed”, and that the
greed with the non-tribals involved. There are no safeguards against this particular dimension. The decision of
this should not only be left to the Gram Sabhas. In my considered opinion, forests of this country have a long-
term survival future only in our protected areas of national parks and sanctuarics. I have seen the forests of this
country. In Madhya Pradesh, now they say that there is hardly anything left out. If you can superimpose the
forest map of Gujarat and Rajasthan, you will find that today forests survive in national parks and sanctuaries.
I would earnestly request and plead that the national parks and sanctuaries at least should not have this component
of it because there if you start giving it, | mean there will be nothing left in my opinion. My considered opinion is
that the national parks should be kept out of the purview ‘of this.

Then, it says that no encroacher should be removed till his claim is settled from any forest but it does not
say within what timeframe. In the question of national parks, you can settle them out in five years. That is totally
unrealistic. Nobody wants to settle down. Them themselves want to go out but the State Governments do not
want them to go. This is a fact which one has to understand.

Next onz is the ambiguity about the applicability of the law. If the law is to apply, and it says here that this
will be in addition to other Act. It says: "Provided that the penalties under the section shall be in addition to and
not in derogation or imposition of any penalty under any law for the time in force." If that be the case, then does
it mention Rs. 1,000? Why should a poor tribal get punishment in addition to Rs. 1000? Can a man be punished
twice for the saine offence? Why can it not simply say that the laws pertaining to shall prevail unless you want
to create a special privileged class whereby if the same offence is created, a non tribal faces another penalty
and a tribal faces another penalty? Is that the intention? Is that fair and good in law?

Of course, there could be— this is something I am sure you are aware of —Supreme Court. One should
try and avoid confrontation with the judiciary. I know I am opening something which is probably saying too big
amouth full.

MR. CHAIRMAN: Dr. Singh, the threat of judiciary is not going to be prevent this Committee from
making ‘vhatever recommendations the Committee desirest to do.

DR. M.K. RANIJIT SINGH: I come to my final sentence. As I said, I know, I will be pilloried for this. In
my considered opinion, as somebody who has been involved and probably studied to some extent, this particular
Bill has been the greatest threat to the long-term survival of both the tribalk, the forests of India, the water, the
ecological sustainability, wilderness and wild life in the history of the country.

Thank you.
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SHRIMATI BRINDA KARAT: Mr. Ranjit Singh, we have all listened to your presentation. As our Chairman
had said, as a citizen of India, you have every right to come and give your views. However, my point is that you
are the former Secretary of the Ministry of Environment and Forests.

DR. M.K. RANIIT SINGH: I was not Secretary. I was Additional Secretary.

SHRIMATI BRINDA KARAT: So, you were Additional Secretary in the Ministry of Environment and
Forests. All that I can say is—I do not know whether the rest of the Committee Members will share my views
on this—that it is precisely this kind of approach which you have displayed in your presentation today is the root
cause of the injustice which the Tribal communities have faced or are facing. That is also a comment which, 1
think, is required after your presentation. It is because clearly your presentation is a one-sided presentation and
itis a presentation which is on the side of those who have been depriving the Tribal communities of their rights.
I am very sorry and I really deeply regret. If you were an ordinary citizen, we would have never made such a
comment. I do not think my colleague, the hon. Member from Rajya Sabha, would have even asked you what
you mean by Mandali Karan.

If the post of Additional Secretary, a very senior post in the Government, is held by people who have such
gross prejudices and they use such terms like Mandali Karan, then it is a matter of concern for us. So, in a way,
we are also glad that you have not concealed what your actual views are. So, it gives us a better idea of the
mindset of sections of our bureaucracy. So, anyway at least on my own behalf, I would thank you for that.

MR. CHAIRMAN: Dr Singh, thank you. Plcase haave a cup of tea before you go.
DR. M. K. RANIJIT SINGH: May I respond?
SHRIMATI BRINDA KARAT: It is not at all necessary to respond.

(The witness then withdrew)

WITNESSES EXAMINED:

1. Ms. Madhuri, Jan Sangarsh Morcha, Madhya Pradesh.

2. Shri Mangal Singh, Jan Sangarsh Morcha, Madhya Pradesh.
3. Shri Anurang Modi, Jan Sangarsh Morcha, Madhya Pradesh.
4. Shri Phagram, Jan Sangarsh Morcha, Madhya Pradesh.

MR. CHAIRMAN: Ms. Madhuri, I welcome you and your colleagues to this sitting of this Committee.
You are aware that we are discussing the Scheduled Tribes (Recognition of Forest Rights) Bill which has been
introduced by the Governmnet to correct the historical injustice that has been done to the forest dwelling
communities. You had sent your representation which is with us. We have gone through it. Now, whatever we
discuss here shall remain confideatial until the Report is presented to the Parliament. I would request you to
introduce yourself and your colleagues and make your presentation before the Committee.

(Introduction of Witnesses)

MS. MADHURI: There are a few points that we would like to bring to the notice of the hon. Members. |
will just run through our suggestions and then ary comrades will also focus on a few specific instances which we
feel that need further elaboration.

Thefu'stpointisﬂutoneofthepmblemwithdﬁsBill’nthemlmionofaoﬁ-Scheduledmdiﬁomlfqr?u
dwellingconunmitics.hmmymixhdhgmwyn?ndapbwhkh!bmdnfe.mmm
likeNayakandehr.ﬁeymMMlyfonadwﬂh;mndu.ﬂn.yI’me hvmgtopﬂ:er.md?
other Adivasi communities from time immemorial. culturally, they cannot be distinguished from other Adivasi
communities. But they are not Scheduled Tribes. There are other communities all over Mya Prfduh and
Chlimisgarh. They are in every way liks Adivasi communities. They have the same socio-economic profile.
meymculumllyﬂnmbuﬁymnotScheduderibes. We feel that this will be a great injustice towards
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these communities if they are excluded from the purview of this Bill because as they have suffered the same
kind of historical injustice, they are equally entitled to the rights which are envisaged in this Bill.

The second point is that in section 3(b), the definition of Nistar Rights is not very clear. We feel that there
should be greater clarity in this and it appears that only the Nistar Rights, which were prevalent at the time of
Zamindaris or Princely States, have been included whereas the nature of Nistar Rights has also changed
considerably over the years and that has to be reckoned with. Shri Mangal Singh will give some instances in this
regard a little later. ‘

The exclusion of National Parks and Sanctuaries is extremely unfortunate. In fact, in some senses, it
destroys the very purpose of the Bill because it is the Adivasis or the non-Adivasi forest dwellers in the national
parks and sanctuaries who have suffered the most violence. They have the most insecure tenure. They are not
allowed even to extract the very basic forest produce for their daily needs.

If these people are going to be excluded from the purview of this Bill, then the purpose of the Bill will be
defeated. The reason for the provision is that some persons from core areas can be relocated and the rational
for that is protection of the forests. We recognise that the forests need to be protected. But we would also like
to state in as strong words as possible that actually to date, there has been no study which shows that the
existence, the dwelling of villages within national parks and sanctuaries has been detrimental, that it has been
harmful. This is an assumption that we are making. In short, there is no study at all which shows that Adivasi-
use or forest dweller-use of the forests has been the main reason for the destruction of the forests. So, in that
situation, the premise on which the provision for relocation is based, that premise itself is faulty and we feel
needs to be re-examined. We would also like to point out that the whole exclusionist strategy in forest areas has
come from the West where tribal indigenous population was first wiped out and, therefore, it was after the
decimation of tribal population, these areas were closed of. In India, there has been a history of human habitation
in forests from time immemorial and it is not possible. The communities are part of the forests. This western
strategy we feel needs to be-examined. Then, you are talking of relocation. There is no land for relocation. We
have seen in other projects which have caused displacement. It is very difficult to relocate people in the case of
big dams and so on. Land for land is not'possible and it has so far not taken place. There has been a history of
great suffering of people who have been displaced by and kind of project. So, we anticipate if there is a
relocation, this tragedy of destitution will be faced even by these people who are in any case very vulnerable
because they have already lived in forest areas. It is very difficult for them to live outside. They are even more
vulnerable. So, the tragedy of extreme destitution we feel of these people is a very great possibility. The Bill
provides for relocation from notified core areas. We would like to bring to the kind notice of the hon. Members
that so far in the history of forest management, core areas have not been clearly defined. Why an area is called
a core area, what is the boundary of a core area and what is the basis on which the core is decided? What is the
basis of deciding about the core area has not been clarified even after 50 years. So, we feel that will be misuse
of this provision and there will be arbitrary designation of areas as core areas without any rational. We also feel
that the time limit of five years will actually lead to greater dislocation because the forest department will throw
out people after the completion of five years without any proper rehabilitation. It is because the proper rehabilitation
is very difficult. It is every expensive and you need a lot of resources. They will be under pressure to evict people
without proper relocation due to this five year period. This will encourage wrongful eviction. We also would like to
point out that in national park and sanctuaries, in any forest areas, in fact, there are a lot of invisible benefits which
these people get from the forests. There is grazing, fishing, minor forest produce and there is resource for building
of your house. All these things are labour inlensive-considered when rehabilitation of compensation packages is
made. My colleagues will give some examples of people who are now suffering from water shortage. They came
from the water-rich area and they were thrown out. My colleague will enumerate that point.

Regarding the 1980 'cut off date', we feel that this is a very major problem with the Bill which again we
would like to point out as strongly as possible that this provision hits at the very basic tenet of the Bill that this
provision is actually undercuts the Bill and will defeats its very basis. It is completely arbitrary. There is no
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rational for 1980. This is a date which is about 25 years ago. A whole ne¢w generation has been borne and come
of age in forest areas after that. The rational which is given of the date of the Forests Conservation Act does not
apply because the Forests Conservation Act does not at all prohibit regularisation of right. It only says that the
permission of the Central Government must be sought for this purpose. So, we do not see extending the cut off
date much later than 1980. We would suggest that date be fixed within one year of the passage of the Bill. We
feel that this does not in any way contravene the provisions of the Forests Conservation act. Therefore, the
passage of the Forests Conservation Act in this Bill is completely irrelevant, arbitrary and it is also impractical
because you cannot verify as to what happened 25 years ago. There is no documentary proof on the ground as
to who was in position and what was the nature of land holdings a quarter of a century ago. We have villages in
which there is only one people or two people who have documentary proof and entire village does not have
proof. So, we will have situations in which there are only one or two people are left in the village and the entire
village is liable for eviction. We would also like to say that the maximum destruction of forests has taken place
due to diversion for development projects and for mines and other such purposes. Forty thousand hectares are
being diverted annually since 1980 and that figure is climbing. Last year it was 42,000 hectares. The graph is
climbing as to the amount of land that is being diverted. In such circumstances, it is unfair to blame forest
dwellers for the destruction of the forests and by blaming them to cut down on their rights over the forests
because ultimately they are not the ones who are causing the destruction. The destruction is being caused by
diversion for other purposes. There is some statistics which we have included in the submission. We would also
like to point out that in about 55 per cent of the projects, displaced persons are adivasis even though adivasis are
only eight per cent of the population in the country. So, they are already bearing a much larger burden of
development than other sections of the population. Now, they are also being made to be the scapegoats. They
are also being told that they are responsible for forest destruction which is extremely unfair.

We have given the example of a place in which displacement has taken place after 1980. It has taken
place in 1990. One hundred and sixty two villages have been submerged with a proper rehabilitation. So, where
this displacement even till today is continuing and since it is still continuing, we feel that the hon. Members would
like to consider this matter that forests cannot be protected unless displacement stops. Unless we stop large-
scale displacement, it is very difficult because where will these people go. Since they are all on the edges of the
forests, they are going into the forests because there is no proper rehabilitation for them.

About cut off date of 1980, we would like to say that you should consider the provision 'one year before the
passage of the Bill' so that we do not encourage frivolous things and people going and cutting the forest, but
people who are already there from one year before the passage of the Bill. That is the date which is easily
verifiable because one of the problems with the 1980 cut off date is that it is very difficult to verify. If you have
arecent date, it could be easily verifiable and there will be no corruption. If you have a very far back date, then
there is a great possibility of happenings which we are seeing every day. The surveys which are still today taking
place by the Forest Department as to who was in possession before 1980 are riddled with corruption and
manipulation. So, if you want to have a free and fair method, it is very important that a very recent date—which
is easily verifiable and which is in the present and therefore, there is not much confusion—may be considered
for the cut off date.

Regarding 2.5 hectares, we would like to say that when the land ceiling in the country is much higher, it
should not be 2.5 hectares for them. In every State, of course, there are different ceilings. In Madhya Pradesh,
it is 21 hectares for dry land and 7 hectares for double irrigated land. Therefore, we are asking the people who
have no irrigation facility, who have very impoverished holdings which do not produce very much, to make do
with 2.5 hectares. We feel that this contravenes the spirit of the Act and it is unfair that for adivasis, there
should be a different ceiling. When it is considered that a person holding dry land holdings should have at lcut
10 to 20 hectares—that is considered minimum—for the rest of the country, why should persons who are in
possession of forest land be penalised? We would like the hon. Members to consider a siuutifm ofas is whem
is, whoever is in possession of whatever land. Adivasis and forest-dwellers are already suﬂgmg from chronic
malnutrition. The figure is something like 55 per cent malnutrition among women and children in adivasis,
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according to official estimates. In such a situation, it would be not only unfair but it would also go against the
spirit of just development for all if people who are already holding impoverished holdings are made to give up
land under their cultivation. We should request you to consider that the general ceiling laws be maintained here
also.

We would also stress that you consider major changes in sections 5(b) and 5(c) because these envisage
penal provisions against holders of right and responsibilities against holders of right. We would suggest that
the Gram Sabha in tribal areas be empowered to protect biodiversity, wildlife, catchment areas not only
against its own members but also against other institutions and corporations including large vested interests
who are also causing very great destruction to the forest. So, Gram Sabha should have power to stop
forest destruction. In our experience, Gram Sabha has proved to be the only agency which is interested in
Forest protection. Under the Forest Department, we have only seen forest destruction more than forest
protection.

Section 5(d) deals with the provisions of pattas of forest-dwellers to be cancelled. We feel that it is unjust
and discriminatory and it continues to be within the framework of the colonial legislation which this Bill aims to
change. Therefore, this provision should be changed. Then, we would like to very strongly point out about
Section 6(1) which provides procedure for and authorities for vesting of rights. In this regard, we feel that Gram
Sabha should be given not only the powers to initiate the recording of rights but also vested with the full powers
to decide the rights. Only the persons who are aggrieved with the decision of the Gram Sabha may approach the
collector or SDM, as is notified. But unless there is a grievance against the decision of the Gram Sabha, the
resolution of the Gram Sabha should be binding. We feel that this is very important because now only Gram
Sabha is the agency which knows who has what kind of forest use and needs what kind of forest rights. There
is no other agency. We would like to say this repeatedly that there is no other agency which is able to accurately
pinpoint the nature of forest rights. Forest records so far are not accurate.

Section 10 prescribes fine against any officer who violates provision of the Bill. It prescribes a nominal fine
which is as good as unless because we have had a history of great violence against the-forest people. There
have been rapes, killings and looting and it is still continuing. So, unless there is a stringent provision for violation
of this Act, that will continue. We have some instances in which people had filed complaints against the Forest
Department, which Shri Anurag will explain, and they had been very strongly victimized after that. So, we
suggest criminal prosecution, disciplinary action and a fine extending at least up to rupees one lakh. If these
kinds of safeguards are not there, we will continue to see a great deal of violence by the Forest Department
against people. We would like you to consider this strongly. Then, derecognition of rights is a matter which needs
your attention.

Then, there is section 14. Shri Anurag will be able to tell about that.
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MR. CHAIRMAN: Shri Anurag, we, in the committee, are deeply concerned about the atrocities that
have been committed on the tribals. We will go through the list that is provided by you. Please confine yourself
to explaining the points that are important according to you, and that you want to highlight before the Committee.

SHRI ANURAG MODI: Sir, I will conclude my submission in g short while.

MR. CHAIRMAN: We, in the committee, are also equally concerned as you are in this matter and we
appreciate all that you have said here before the Committee.

SHIR ANURAG MODI: Sir, I am concluding in a short while.

MR. CHAIRMAN: Let me assure you that all thesg facts will be weighting heavily on the minds of all of
us while preparing our Report.

SHRI ANURAG MODI:Sir, I will just conclude my submissions. ¥ 7% ¥ Wi ¥ |t avdt & = wmeen §
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MR. CHAIRMAN: Shri Anurag, you have already mentioned all these points, and we have also taken
note of whatever she has said before the Committee.
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MS. MADHURI: Sir, Can you give us five more minutes?
MR. CHAIRMAN: We have other witnesses also. If there is anything different, you may go ahead.
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DR. RADHAKANT NAYAK: I will explain this particular position. Whichever tank or lake is inside the
reserved forest, it is regarded as part of the reserved forest. In Orissa, even Chilika was regarded as part of the
reserved forest. You cannot enter a reserved forest. Therefore, they are being prevented. We must record that.
It is a very valid point.
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MR. CHAIRMAN: We will definitely keep all these factors in mind, while preparing the report.
Please have a cup of tea before you leave this place.

(The Witnesses then withdrew).
WITNESSES EXAMINED: 1. Shri Brian Lobo, Jungle Adhikar Sangarsh Samiti.

MR. CHAIRMAN: Shri Brian Lobo and colleagues, I welcome you all to this sitting of the Committee. As
you are aware the Bill has been introduced to undo the historical injustice done to forest dwelling tribes since
time immemorial. We have received your memorandum and we have gone through the details. I can assure you
that we will not leave any part unread or unconsidered before we write the Report. We are running short of
time. Please be brief. Within 15 or 20 minutes, you can stress or highlight certain aspects of the Bill and make
your observations. Then, if the Members feel it necessary, they would ask questions, which you can answer

later.
(Introduction)

SHRI BRIAN LOBO: Sir, we have submited a detailed submission last month. A shortened version is with
you. A few points were added right now. Firstly, we welcome the Bill. In fact, I would request you to go to
appoint (d) on page 3. There are some changes or amendments which we suggest and the first amendment is to
do with defining the term of ‘village'. We considered this matter because in the context of Gram Sabha, section
2(0) defines the village to be Gram Sabha for Scheduled Area I and for Non-Scheduled area, there is another
definition. There are many tribal areas which have not been included in the Scheduled area, which will not get
the benefit of provision, which is there in PESA Act. Therefore, our suggestions is if you modify section 2(0)
2 but village is defined in clause (b) of section 4 of the provision of PESA Act rcgardless of whether the area in
question is Scheduled or not. There is a matter of deletion of section 2(0)(2).

You want a village to function properly. It is our experience as we work in tribal arcas, where we might

_ have a large village where five or six or 12 hamlets would be there, which might be a tribal hamiet but may a
non-tribal village. If you want a particular forest right holder to be there, you also have to function with cach
other at the hamlet level. Therefore, we suggest these changes in the definition. As I said, this is to do with Gram
Sabha and because once the village is defined, Gram Sabha gets defined — Section (e) talks about granting a
clear role and authority to Gram Sabha for determining the eligibility for rights because this particular Bill does
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mention that Gram Sabha should be the authority but as we go along in the Bill, there are many points which
would mean that Gram Sabha is given an authority but the authority is not an authority which is very final. It is
not an authority which has got very specific powers which have been given to Gram Sabha. In a sense, a lot of
people have questioned — should there be a role granted to body which is there at the village level? But it is not
a body which functions in Gram Sabha, then Gram Sabha can misuse its powers.

These are the things which have come up from various quarters and we do believe that despite whatever
be the infirmities in Gram Sabha, for that matter any body, any democratic body or elected body has infirmities
with it. But it does not mean that one throws the baby out with the bath water. Therefore, we do believe that
Gram Sabha especially for Scheduled areas, since it is there in the Constitutions as it is a constitutional requirement
for the Scheduled areas which are largely tribal areas and it is the only open and democratic forum of governance.
In fact, Gram Sabha is the body which is close to ground realities. When we talk about forest tribes we are
talking about ground realities, what exactly is there at the ground level Gram Sabha which actually can tell you
that. It is the policy of the State to strengthen Gram Sabha. So, in a sense what has happened in Maharashtra
where 30 years, that is, since 1978-79 where the Resolutions were passed, talking regularisation of issues
relating to land had not happened because there were administrative bodies through which such eligibility criteria
had to be decided upon. In Maharashtra for 30 years, nothing happened. In 2002 a Resolution was passed and
implemented which talking about appointing village level committees which had to make decisions in Gram
Sabha. We have participated in that whole enquiry process. I think, it has been a process from which there is a
lot to learn a lot to offer to the rest of the country and that there is a proces through which such kind of enquiries
have taken place. There has been committees which had People's Representatives on it and decision has taken
place in an open Gram Sabha. It is not been our experiecne that there has been misuse of power because if
there would have been a misuse of power in Gram Sabha, then one would not have had in this Gram Sabhas,
Thane district from where I come from, where 38,000 cases were considered, out of which 21,000 claims were
eligible. In Amaravati, 58 per cent claims were eligible, that means that Gram Sabha is given responsibility and
clear-cut procedures were laid down in that GR. Clear-cut procedures to be followed, eligibility criteria to be
followed and certain kinds of things were arrived at.

Therefore, given this background, we call for a revision of Section 4(7)(6)-7 because these projections
even though it is there in the Act of Gram Panchayat, the final power is going to the body on which only
Government officials are there. Gram Panchayat remains in the present Bill only in advisory body capacity and
the district level committees it in judgement on this body. Therefore, what we are suggesting is that Gram
Panchayat will be the authority for determining the eligibility of the case. Sub-Divisional level committee will
hear appeals from aggrieved persons on the decision of the Gram Sabha and after considering the
recommendations of the Sub-Divisional level Committee, Gram Sabha will make its final decision and forward
this to the district level Committee which can appeal to the district level Committee. This change would be
necessary as | mentioned earlier so that power are with the Gram Sabha.

. It is also been our experience in Maharashtra that Committees which were appointed by this 2002 GR
where the decisions took place in the open Gram Sabha, therc was a Committee which was appointed which
had representatives from the Tribal Welfare Department, Revenue Department, Forest Department and also
had reperesentatives from the village itself. Therefore, the Committees which are being appointed, we do think
that there has to be change in the composition compared to what the Bill says right now. In a sense, we are of
the opinion that on this Committee, Forest Department officials should not be there at all because the Forest
Department is a part to the suit. For that matter, the local tribal will be a party to the suit. So either should they
be there on the Committee and the Forest Department should not be there either. If the Forest Department is
going to be included, then there should be representatives from the poople also from the Panchayat Raj Institutions
on the Committee or noody there at all. We also had in Msharashtra thet in any Committee, I think, Secretary is
as important as the Chairman is. Therefore, if at all Forest Department is going to be on this Committee like the
Chairman and the Secretary belonging to the Revenue and the Tribal Welfare Department, there should be
representatives from the people.
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That is what we are suggesting. In fact, that is what has happened in Maharashtra. I think, we have a lot
to learn from that particular experience. As I mentioned, we are suggesting a clear role regarding the Gram
Sabha for deciding on the eligibility of rights and also a clear role for the Gram Sabha, which is the next section
of the Bill, for the authority of Gram Sabha to conserve. It is because if Gram Sabha is given the right to
conserve in this Bill, but there is no clear-cut authority which is being given the right. You can use to conserve it
if penal provisions are granted to you. If you see soction 7, the power under section 7 shall be vested to Gram
Sabha and not under the Forest Authority. So, we enjoy penal powers anyway. About this Rs. 1,000 limit which
has been put on a particular fine, that obviously should be given. Gram Sabha should be allowed to increase it or
decrease considering how much destruction does take place in the forest and that is more important than the
. upper limit of Rs. 1,000.

Coming to the next section, which is about penalty, the penalities for contravention by officers has been
limited to Rs. 1,000 only. If you compare penalities for various rights holders who contravene provisions of this
Act, they could even lose their rights. But here, if an officer does not follow other provisions of the Act, he is
fined only Rs. 1,000 as the upper limit. Therefore, we are suggesting to at least, what was in the earlier draft, the
penalty which was there which was imprisonment and a fine upto Rs. 5000 should be reinstated in the Act.

The fourth point is regarding the Gram Sabha, and it have a particular role to be given to the Gram Sabha
considering the kind of situation which we have also experienced. Regarding displaced persons, if one sees the
Act today, the preamble talks about that there is a necessity to address the rights of those who were forced to
relocate their dwelling due to the State Development interventions. The preamble mentions this. But if one
really goes to see the provisions of the Bill, there is not a single provision of the Bill which would relate this
particular statement in the preamble to any of the provisions. Therefore, we are saying that there has to be
certain things kept in mind about displaced ones. We have two types of displaced persons. One is, people who
have been displaced due to whatever reasons, whether by Forest Department or due to dam or a highway and
then who come back upon land because they have not had proper rehabilitation. In the second type of situation,
the people have been displaced and they have not been able to go back to the land, or to go on what should be
the new area in the forest. Now, for the first type, the people who have been evacuated and who have now
occupied forest land inanother place. If the cut-off date is fixed as 1980, of course are suggesting another date
but suppose, it is 1980, for the sake of argument, and if | have been evicted in 1982 and I go and oocupy forest
land in 1986, then I would mot be considered under this Act. But we are suggesting that then, the date be relaxed
for such types of people. The second kind of case is that if I have not reoccupied land but if I can prove that I
was in that area prior to 1980, by whatever means, then my rights should be recognized and I should be

rehabilitated.

These are the points which I personally have to make. Now, my colleagues will make additional points and
they would proceed. Thank you.

SHRIMATI INDAVI TULPULE: We are also drawing attention to some more points which we feel are
important and on which amendments need to be done. The basic amendment drawing from the field experience
of ours is that this Bill is restricted to the tribals, to the Scheduled Tribes. Now, basically in Maharashtra,
specially in the lower Konkan in Maharahstra, other caste people like Kunbis, dalits and some ofNonudi.c tribe
poople live life of more or less like tribals. They depend so much on the forest that they live similar life like the
tribals. So, in that ¢ a se, by giving rights only to tribals will mean injustice to them.

Also the Maharashtra State has passed some GRs earlier like regularisation of Eksali plots, regularisation
of some encroachment plots which was done before 1972, then in 1978 and 1979 where there was no such
restriction. The Dali plots, the Fireline plots and all those kinds of plots are given not only to tribals but also to
non-tribals, the deserving landless families, poor families. Now if this Bill talks only on tribals, then all these
people will be deleted, their rights would not be recognized which would be an injustice to the people. Therefore,
we suggest that suitable changes be incorporated st various places so that even these people whose livelihood
depend on forest, who have no other source of income and livelihood should also be included in the giving of



66

rights. For that purpose, we suggest that all persons residing inforest villages, taungya settlement, forest settlement
villages where the villagers themselves are resettled by the Forest Department years ago, in those places or
those villages, the caste of the tribes should not be a consideration. Being placed in a forest villages, itself should
become an eligibility for their rights.

Secondly, of course, we cannot say that anybody and everybody who is dependent on forest or who has
some right in the forest, should be considered eligible. May be more suggestions can come. But we suggest that
if we have five criteria listed here, and we may say that any three of the criteria are fulfilled by a family. These
criteria are: the right holder must belong to SC or nomadic tribe or vimukta jaati; and he should be living in the
area for at least, three generation. So, they are not just to go on to live in the forest. He has also to be dependent
on forest or forestland for livelihood purposes; and he has no other permanent source of income and also he is
below poverty line. So, if we consider, at least, three or four of these requirements, and if he fulfills that, then
even that family, if it does not belong to the Scheduled Tribes, should be included and should be given this right.

MR. CHAIRMAN: Have you given the criteria, in writing?
SHRIMATI INDAVI TUPLULE: Yes, we have given these criteria, in writing.

SHRI BRIAN LOBO: The first submission which was the larger submission, does not include these
criteria; This includes today's submission.

SHRIMATI INDAVI TUPLULE: It is there on the second page.

There has been a lot of talk about the cut-off date, which is 1980. Of course, we do not understand what
is so sacrosanct about 1980 because it is so far away from today, that establishing any right by means of proving
it, which is so far away from today, becomes very, very difficult on in ground reality. While we are the people
working at the grass-root level, we know that there are so many problems for people to produce evidence for
such kind, the evidence that can show that before 25 years they existed or their right existed. Therefore, we feel
that the cut-off date should be recent enough to address the survival livelihood rights of the majority of forest
dwelling communities and it is recent enough to allow a reasonable chance of establishing proof of continuous
user occupation. But, of course, we would not say that make it today, because then it should not encourage fresh
encroachments in the hope of gaining rights; that the rights are coming, so let us encroach. So, that kind of
situation also should not arise. And, for that purpose, taking the base, which of course we do not say that there
is a real strong justification for it, but he last Census was in 2001. So, we suggest that the cut-off date could be
the year 2001 when the last Census was conducted.

The third point that we want to make is that the forest right holder in protected areas should not be
discriminated against. Now, this is one more thing that we feel. It is because inmost of the tribal areas there are
many national parks, many sanctuaries that have come up. But we again and again say that they have not come
up before the people survived in those areas. These are developments that have occurred after many generations
of the people have been living and surviving in those villages, in that area, which is, their forest areas. So, if we say
that they are criminals and therefore, they will be discriminated against and others will get a right; and these people
in the protected areas will only get temporary rights, we feel that it would not be justified provision in the Bill.

Therefore, since people in the protected areas have been living there prior to the declaration of protected
areas, they should enjoy the same rights.

What we suggest is that no area should be declared inviolate unless the ecological and scientific rationale
for doing so is established through studies and an open process of consultation with independent scientists,
ecologists and local communities of the area. We feel that local communities are ignorant and only the scientists
would know what is inviolate. But that is not true. Those who have been stuyding know what is the uniqueness
of this. That should be taken into consideration.

Resettlement without consent should not be allowed; and resettlement should at the most be to the buffer
zone. If you put people out of the area which is hundreds of thousands of miles away, without any roots will be
inhuman. If'even these conditions are not included then this law will amount to legalizing forced evictions of
people living in protected areas and will be a blow to the entire objectwe of recogmzmg forest rights.
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These are my submissions and my colleague, Mr. Ramakant Patil will have further points to make.
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MR. CHAIRMAN: We have got these points with us. If you want to add anything other than this, you are
welcome.

" SHRI RAMAKANT PATIL: That is all.

SHRIBRIAN LOBO: We only want to stress that section 14 should be deleted and you should provide for
appropriate amendments in the concerned Acts to make them in consonance with the present Act. Otherwise,
we feel that when the Act comes into being, if will not have any teeth left in it.

MR. CHAIRMAN: It is fine. It is very well noted. Thank you very much. Please have a cup of tea before
you leave. Thank you.

(The witnesses then withdrew)
WITNESS EXAMINED: Shri Pradip Prabhu, Senior Fellow, NIRD, Hyderabad.

MR. CHAIRMAN: I welcome you to this sitting of the Committee. You are aware that this Bill has been
introduced to undo the historical injustice that has been done to the forest dwelling communities in our country.
We have received your memorandum we shall consider every aspect of it. Now, whatever we discuss shall
remain confidential until we present our report to the Parliament. I shall be grateful if you could be brief and
highlight those specific issues which you would like the Committee to take note of. We will go through the other

aspect which you have submitted to us earlier.

SHRI PRADIP PRABHU: Thank you. The issues that I have raised would have been raised by several
others. So, I do not want to re-invent the wheel. I have another note; 1 dd ndt have copies because the Xerox
Copies could not be made.

MR. CHAIRMAN: No problem. My Secretariat will get it copied and circulate to the hon. Members on
the Committee.

SHRIPRADIPPRABHU:Mmfowiasuuﬂutlwouldliketouhefordnmﬂouﬁonofb
Committee. Relyingonﬂ:ewholeseﬂu‘oflmudﬂmhdemup.dnﬁetdntmoi'tofdnw'lierm
nguhﬁmm.famogniﬁonofﬁmmmhdmmm&em.wﬂmbdhmﬂy
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large number of eligible persons being excluded from the recognition of rights, we have filed a case in the
Supreme Court of India. I had filed it in may name—Prabhu Vs. the State of Maharashtra.

MR. CHAIRMAN: You were quoted by the previous speakers.

SHRI PRADIP PRABHU: In that case, there are 2-3 important principles that have evolved. The first
principle was on the nature of evidence, in which the Interim Committee appointed by the Supreme Court relied
a fair amount on the report of the Commissioner of Scheduled Castes and Scheduled Tribes, on the nature of
evidence. The Supreme Court passed a very clear order that even in cases where the claim is not supported by
documents, even then, the competent authority will examine the claim, receive evidence and then come to
accept or reject the claim. This required three important things. The first was, where is evidence available?
Evidence is available with the people who live there. Every forest official may be there for 2-3 years and go
away. Therefore, we have to begin to understand that the Gram Sabha or the community is the repository of
evidence.

Based on that, on 10th October 2002, the Government of Maharashtra passed a special order. I just had
the privilege of having drafted that order in which I listed a whole series of evidence, which included documentary,
non-documentary, oral physical and the evidence of the Gram Sabha. To our great surprise, we saw this. I hope
that the District Collector of Amaravati who wants to depose before the Committee will also be permitted. He
took Supreme Court order and did the process of verification.

One found that the Gram Sabha having that basic insight of saying this person is before and this person is
after. So, it is not the question allegation that is countinuously being made that you will have just rampant
distribution of forest land. In that context, my insistence actually is that the Gram Sabha should have the clear
authority to recognize rights. Somewhere while this was what was thought of before. I also have had the
privilege and the honour of drafting the original Bill which then was subsequently modified from time-to-time. It
clearly stated that the Gram Sabha will be the authority to begin the process of investigation and also the process
of recognition of rights. We are talking of recognition. We are not talking of creating new rights. So, the Gram
Sabha will recognize and wherever the Gram Sabha cannot recognize, the State can recognize. There have
been a number principles to the extent in terms of where the Gram Sabha is empowered under PES A very
extensively. My first and honest submission is that we have to make the process of recognition of rights Gram
Sabha centric. The only ground on which the Gram Sabha decision could be challenged would be on the grounds
of mala fide and for that matter any decision can be challenged on the ground of mala fide.

The second submission which is linked to the first is what I began to see and learnt from the Right to
Information Act in which the whole procedure is laid down in the Act itself. It will ensure that we have to make
this applicable across the country. So, the procedure should be prescribed and not in the rest of it. If it is to
rectify the historical injustice, then where does this historical injustice is going to be rectified unless we lay very
clear procedure that will not be modified, tempered, etc. when it goes down to the States where we.are facing
still enormous difficulties with the implementation of PESA. It is because at that time we were given to understand
that PESA would be the part of the Constitution and it can be free from wide range of interpretations. But today
any State Government is interprefing it in its own way. So my humble submission is that the Act should clearly
state and assert that the procedure will be part of the Act. If we agree on this point I do not wish to put my
argument in detail and take your time.

The third issue that I am raising is regarding the nature of evidences should also be specified in the Act.
What is the challenge that any claimant who is claiming that right will have to meet should be specified. It is
becapse if I do not know what is the challenge I have t6 moet then I do'not khow how to meet the challenge.
Therefore, the law which is very beautiful in its concept would et mutiliited by the fact that my lack of
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knowledge about the challenge would work against me. So, in the Maharashtra Order of 10th October, 2002 the
whole range of evidences was prescribed which started with documentary evidence available with the Forest
Department and other State Departments. The documentary evidence available in term of Satyagraha, protests,
or if you have given any Memorandum and things like that. This was also accepted as part of evidence by the
Supreme Court. The resolution of the Gram Sabha, evidence of the Panchayats, elders of the village who are
the most critical people in terms of management of affairs. Then for instance, my own affidavit in the Supreme
Court and say this is my area. Then a simple tribal should also have the opportunity to file an affidavit in support
by his neighbouring cultivators and somewhere this should become part of the PESA. This is my humble
submission.

My fourth submission which I am trying to make is that already we have a situation in which the MoEF
filed a statement in Parliament between June 2002 and June 2004 stating that a total of 1.5 lakh hectares of
encroachments have been evicted. Now if you take the average holding of tribal to be between one hectare or
half hectare, there are 1.5 lakh tribal families who have been evicted. If you look at the forest records, 1 am just
getting more and more surprised like in Orissa census report, there are 1000 villages where not a single person
has even one square inch of land. This is the Census records and strangely in Orissa 74 per cent of land stand
in the name of the State. This 74 per cent of the land is all hilly tracks because coastal tracks were part of the
madras Presidency and Calcutta Presidency where titles have been formed as they were all plain areas. But
in the hilly areas still no titles have been given. In that situation, every year eviction takes place.

SHRI RADHAKANT NAYAK: What is the date of Census?

SHRI PRADIP PRABHU: Sir, it is 2001 Census. Over the next few months as more and more records
come in we will be able to get a clear picture. So, if you see the situation, there can be a person who was on the
land even if a cut off date is 1980 but he is evicted. In 2002, if I have no other source of income, | start
cultivating the nearby land. I have State Government records. For example, in Maharashtra because people are
arguing that adivasis are acquiring forest land and not planting. I have records of forest Development Corporation
of Maharashtra which says that in Thane District alone 1000 hectares of virgin forest land have been rendered
waste land which finally the adivasis have take for cultivation. So the issue of forest is something where we
need to look at very differently. But my submission here is that where the claimant comes before and the
claimant is able to establish that she or he has been evicted without a settlement of right. If you take the
Madhya Pradesh, for example, according to the Department of Forest records 80.1 per cent of forest land is
not settled till today and 11.8 per cent land of 18.8 per cent forest land which has been settied was settled by the
British. So, from 1947 till 2005, we have not been able to settle over 80 per cent of land and people are being
evicted. The Same is the case of Chhattisgarh. In Orissa, 74 per cent of the land is not settled till today. In that
case evictions are taking place. I would crave the indulgence of this Committee to say that those who have
been displaced or evicted that the cut off date will be relaxed because they had a prior claim.

They were evicted without due process of law, On the basis of their prior claim ther present claim should
stand. I have a suggestion to make which might sould outrageous but which I think is very real. My prayer to
this Committee is that the lands or the rights that have been conferred by virtue of this hHhiw this hon.
committee, I believe, will inform with their wisdom and understanding—should not be llleuted even by the
State. There will be an argument saying as to how can the State not take over the land it they require if for
public purposes. I have two humble submissions to make in this regard.

Power ofthe State to take over land of people still flows from the colonia_l principle of eminent domun
Somewhere, after 50 years of Independence, I would believe that the purl.umemlmm of this country, pmwuhrly
in case of tribals, the original settlers of this lnndwillholfiduftheprhclphofeminmtdo@nmmwmmyn
a principle of democratic domain. In that sense I was listening to the arguments of Shri Shankaran. I do not
know ifhe had his case before this August Committpe or not. He was arguing that the principle of acquisition
of land should be no displacement. This should be the principle that there will be no displacement. Therefore,
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the first effort will be to ensure that all alternatives of non-displacement are first examined and if there is no
alternagive that is totally non-displacing that the least displacing will be taken. This hon. Committee says that this
rightWill not be absolute, for that matter none of the Fundamental Rights are absolute. There is a principle of
reasdnable restriction. I might have the right to speech but that does not mean that I can abuse anybody. There
are grounds for reasonable rights that are there for every right. If there is a genuine need for a public purpose,
then the principle of reasonable restriction would apply on that land. I think, it will be a very important and great
contribution that this august Committee will make for the future of the tribal communities for the rest of time to
Yce that their land will be taken out of the freedom of alienation.

In the last meeting with the hon. Prime Minister, where I also had the privilege of attending, there
was one principle that was argued upon. In the previous meeting with the hon. Prime Minister the members
of the National Advisory Council had argued that not forced re-location or location should be voluntary.
So, taking that principle further, voluntary re-location is based on a principle like you make a promise to me
saying that if I move out you will take care of A, B, C, D, E and based on your promise I move out and
once I move out and then if you do not fulfil the promise to A, B, C, D, E, then where do I go? The
guarantee of effective re-settlement will be the right to return. The environmentalists even argue that the
recognition of rights even in national parks and sanctuaries should be final and that is what the Wildlife Act
also prescribes. If re-location is unsatisfactory, then we will be doing the greatest good to posterity. The
legal principle that will be created by this Committee is the right to return. You cannot determine your land
that is submerged under water. At that meeting the hon. Minister in the Prime Minister's Office said that
this is an issue which we must discuss in higher circles. I hope this Committee will raise this issue in the
higher circles.

Sir, my last submission is, what do we do for people who are considered ineligible? On the 30th October,
2002, the Ministry of Environment and Forest had filed an affidavit in the Supreme Court in case of ineligible
claimants, the efforts will be in situ rehabilitation. I cannot say as to how it will work. But if you think that you
can throw me out of my homeland, from a land which I am occupying even before this nation came into being,
do you think that somewhere justice will continue to be done? If that is my homeland and I live there, then the
least can be done is that I am considered ineligible and that I am rehabilitated in situ in the efforts of conserving
and that even if there are lands that I am cultivating, the same land can be used for growing tree cover as well
as livelihood. These are my humble submissions to you. Than you all for giving me this honour and for listening
to me with all emphasis.

DR. RADHAKANT NAYAK: You have raised a very fundamental issue. I was just wondering whether
it will be possible for us in this country to reflect on the rights to land and whether it should be limited only to
surface rights or the minerals that are under the surface. In the State of Orissa we have huge reserves of
minerals starting from gold, tin to silver and copper. You have rightly pointed out that the tribals are being evicted
with a minuscule amount of compensation. I would like to know if in such cases we would have to reflect on this
issue of land rights not being limited only to surface rights but also about the rights of minerals lying underneath
the land in occuption of the people.

What I would like to know, can you refer, as a matter of example, to any other country which have debated
this issue, to what depth the right to surface can be gone in for?

SHRI PRADIP PRABHU: In India this issue is still governed by the colonial law. This issue has been
debated in the Supreme Court in Botswana and in South Africa and it has also been debated in Canada and it
related to indigenous people. In South Africa and in Botswana it related to their homeland. There is no surface
rights there. But in Botswana and in South Africa all those rights to land means the rights below it. A law was
passed in South Afri¢s, namely, the Right to Restoration of the land and it was challenged in the Supreme Court
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?nd Justice Yakoob, if I remember the name correctly, passed an extensive long orderjystifying that the right of
indegenous people to their homeland which included the right to the entirety of the homeland.

pf course, this is a highly complex issue. Now there is a debate in the issue on whether access to ground,
does it become the right of the owner of the land, or it belongs to the whole community? Similarly, for us, the
argument is, what is below my land does it belong to me or it belongs to the whole community?

If we do say that the right to land is actually a usufructuary right and while what is below the soil or the
land belongs to the whole community, one could move into greater and greater extent in understanding that. To
some extent in PESA Act, we tried to look at it but restricted to minor minerals because major minerals are
covered under old colonial acts and strangely, all the four critical colonial Acts that we have retained affect only
the tribal communities, namely, the Minerals Act, the Acquisition Act, the Indian Forest Act and the Water Act.
Therefore, I would presume that your agrument is, what is below the surface belongs to the community and
whatever is produced from that should go back to the community.

DR. RADHAKANT NAYAK: Sir, Mr. Prabhu could give us some more evidence on this?
MR. CHAIRMAN: Mr. Prabhu, kindly give us a note on this aspect so that it will help the Committee.

SHRI PRADIP PRABHU: Please give me some time because I have to access the judgements from
South Africa.

MR. CHAIRMAN: You may give us a brief note on the salient points so that they may be helpful in
formulating our report. Thank you.

(The Committee then adjourned)
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MR. CHAIRMAN: Dr. B..D. Sharma, I welcome you on behalf of the Committee and myself to this
Sitting of the Joint Select Committee. You are aware that this Bill has been introduced by the Government to
actually undo the historical injustice done to forest dwelling people for the last so many decades or, may be,
centuries.

Dr. Sharma, we have got your memorandum which you have submitted to us. We have gone through it in
detail. But, other than what you have written and sent to us, if there is anything that you would like to mention or
if there is anything that you want to lay stress on, I request you to do so. Whatever we discuss here shall remain
confidential until the report is placed in the Parliament. We shall be grateful if you could be brief and make your
submissions within 15 minutes so that the Members may like to ask question to which you may respond.

DR. B.D. SHARMA: Thank you, Mr. Chairman, for giving me this opportunity of placing before you my
views. | have been associated with the tribal affairs for the last 40 years or so. The first thing is that the issuc of
historical injustice that has been raised is most welcome. But its scope has been rather restricted. The historical
injustice was done by the enactment of the Forest Act itself. Unfortunately, after Independence, the adoption of
the Constitution did not result in undoing that historical injustice. On the contrary, the laws got extended to these
areas in routine. What I have been saying is that it led to criminalisation of the entire tribal communities. The
tribal whe is born in the forest is supposed to be an encroacher. Now, there cannot be worst anomaly than this.

Now, | am laying stress on the forest dwelling communities. May I submit that if there is a forest, as
defined under the law as reserved forest, possibly there cannot be people there? Only the forest villages will be
there or those people you see who linger on. But it is not the people living in the forest now'becmle these people
have been living in the forest since ages. They were driven out of those forests, from the v:llages.'md they have
been hankering to go back like in Jharkhand, Chhattisgarh. This has been the basic issue. Now, if you say that
people, forest dwelling communities, that means, the injustice which has lgee'n done to the people ty driving dnm
away remains undone. Therefore this scope, I should say here, 'people hvm; in the forest and ,romd'_.‘l'!m is
the term which has been used in the Forest Policy of 1988. Why are we deviating from that policy? This is the
accepted thing. e

The second point which I have made out in this is about the shifting cultivators and the primitive groups. Of

course, the way it has been put in the law, by implication shifting cultivators are covered. For example, you have
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mentioned about the district councils, the Sixth Schedule. Now, in the Sixth Schedule, shifting cultivation is a
recognised form of occupation. But in Orissa, Andhra Pradesh, Bastar, Abujmand and so on, shifting cultivation
is not mentioned. Although you have put here 'pre-agricultural communities', the way our bureaucracy and the
States will interpret, I am hundred per cent certain that the shifting cultivators will be chased as is being done in
Orissa and Andhra Pradesh. Fortunately, it is not in Madhya Pradesh, Chhattisgarh because of other reasons. If
the shifting cultivators are brought in as specific groups and recognising them specifically as a pre-agricultural
communities, that is a must.

The other point which I have raised is about the other communities. Why should only the Scheduled
Tribes be there? Now, there are some communities which are as good as Scheduled Tribes. But today, the
problem is that if we generalise this that other communities are brought at par with the Scheduled Tribes, then
there will be two consequences. One, the basic issue of the tribal people will recede in the background. For
example, in Andhra Pradesh, the moment Lambadas were included, you know what consequences were
there. In Maharashtra, the fake tribals in the Nagpur area, they are a problem because they get the certificate,
etc. Even amongst the tribals, there is a problem. The people from Kanker in South Bastar, they have
inundated that area. Now, if you add to this generalised category, that will be undoing of the justice to the
tribal people.

Another point is that their relationship with the forest is not the same as that of the tribal people because
their relationship is qualitatively different. I can answer your question on this separately, if you wish. Therefore,
the genesis of this problem is that, unfortunately, we are dealing with the delicate tribal situation in a very
generalised way whereas the situation in tribal areas is different from one region to another and from one
community to another. On the one hand, there are hunters and gatherers, and on the other hand, there are
advanced tribal groups. If we want to have the same law covering all the tribal people, this type of problem is
bound to arise.

I would like to invite your kind attention to the fact that in the Constitution itself, the Scheduling is not
necessary for the nation or for the State. The Scheduling of the communities can be done in a part of the State.
The communities may be Scheduled here or may not be Scheduled else where. Similarly, the powers which
have been given to the Governor in amending the laws in Para S of the Fifth Schedule talks about the amendment-
for any area, or any Scheduled Area or part thereof. Specific issues of each community have to be built in. This
in a Central legislation is very difficult. I think, some enabling provisions will have to be done so that exceptional
cases do not become general and undo the objective of this law. They remain exception rather than making a
general thing.

Now, the other point I would like to make is about the Gram Sabha. The injustice has been done to the
tribal people by not recognising the community in the Constitution.

Injustice has also been done by not recognising their customs and traditions. This was the biggest historical
injustice which occurred after Independence. Fortunately, in 1996, the provisions of Panchayats (Extension to
the Scheduled Areas) Act brings in the community and its tradition under the Constitution. Section 4 (d) of the
provisions of Panchayats says that the Gram Sabha shall be competent to manage all its affairs according to its
customs and traditions.

Here, I would like to invite your attention to the word "competent." The Gram Sabha is competent. There
is no question of the Gram Sabha being endowed with some powers. Please compare it with Article 40. Also
compare it with Article 243B for the general areas, Gram Sabhas. There the provision is that the State shall
endow it. This concept was rejected while enacting the provisions of Panchayats with a clear objective that in
the tribal areas, there are living communities. If you super-impose a system from above, there is bound to be
confrontation. We, in our areas, say that the Gram Sabha is supreme, it is higher than Parliament because there
it is the people themselves who do it. I am happy to say that in Parliament, Members are the representatives of
the people. So, we say that the Gram Sabha is higher than Parliament. In this law, how do you make the Gram
Sabha subservient to an official agency?
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In another context, I had invited your attention to the incongruity which is there. I have suggested that in
this case, when you are dealing with the Gram Sabha, you must think in terms of providing some guidelines
which should be binding on the official agency but should be only a guide to the supreme Gram Sabha where the
people themselves are the arbitrates. This is a very important point which I would like to make. Otherwise, the
purpose of this Act will not be achieved.

The last point which I would like to make is about the preparation of a map under Section 15. In fact, | had
dealt with this issue in detail in my report as the Commissioner for Scheduled Castes and the Scheduled Tribes.
The problem is that whenever you go to a tribal area or anywhere, it is a document of the State which is
produced in evidence. It is not a document of the people. So, the forest officers say that this is an encroachment
and the people say that this is not an encroachement since they have been living through the ages. There has to
be a document on the basis of this process which must be authenticated by the Gram Sabha and the State
agency so that that can be the starting point for a stage where there are no conflicts on this at least; there would
be a consensus saying that this is what is with the people, this is what is not with the people and so on.

I have already discussed the rules under the Act. In fact, you make it the most egalitarian law and put the
rules there. Then, the bureaucracy provides rules which are beyond the comprehension of anybody. So, I think
1 have made my point. Thank you very much.

SHRIMATI BRINDA KARAT: I thank you, Dr. Sharma, for giving your views. We all appreciate your
tremendous experience in this field. I just wanted to put one question to you. You have said that you are against
including any other communities which may be living there. You have correctly said that the term "forest" is not
properly defined. Apart from tribals, there are many other communities which are living there and existing side
by side with the tribals. We have had a lot of evidence from people who have come from different States giving
percentage of communities. We assume that we do not include the Scheduled Caste or any other poorer
sections. Suppose we keep it as it is. Then, in your opinion, will it not lead to eviction of that whole section? Will
it not be seen as discriminatory? Do you have any other suggestion how to take into account that problem which
may arise?

DR. B.D. SHARMA: In my view, the tribal people, by definition, should be deemed to be the original
inhabitants of the areas because they are associated with the territory. If they are supposed to be evicted, then
the onus should lie not on the tribal but on the Department to prove that he is an encroacher. In the case of
others, you make a provision where he has to prove, the onus is on him. This fine distinction will serve the
purpose. This is my view. The basic distinction of this law is that it accepts the tribal people, the presumption is
in favour of the tribal people and the onus of evidence is on the other side.

MR. CHAIRMAN: You had also mentioned that there should be an enabling provisian so that the State
Governments can identify the specific tribes in relation to certain areas. Do you not think that this can lead to a
lot of arbitrariness? Will it not lead to giving too much power to the State Governments?

DR. B.D. SHARMA: When I was writing this, I was not envisaging the State Governments. | have got
very strong views on this. What about the Governor? I do not agree that the Goven:nor has to act in the case
of the tribal people under the advice of the Council of Ministers. If the Governor is supposed to work only
under the advice of the Council of Ministers, then, Sir, I must say that the Council of Ministers' become
supreme and higher than Parliament because the Governor has the authority under para 5 (1) to direct that
any law of the State or Centre shall not apply. So, you make a law. The Govcmor.says tl?at_ you cannot apply
it. If the Governor says this on behalf of the Council of Ministers, then the Council of Ministers can 'o\:e.rrule
this great Parliament. So, the interpretation of para 5 (1) has been wrongly put. It is.a special responﬂblllt'y of
the Governor. I hold that there is a difference between the oath of the Governor and that of the council of
Ministers. The Governor is supposed to uphold the Constitution while t!le Ministers are supposed u? abide by
the Constitution. So, this fine distinction has not been made. In my view that has been the undoing of the

protection of the tribal people.
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SHRI GIRIDHAR GAMANG: I would like to know whether it should be a separate Act or the Forest Act
and Forest Conservation Act which are existing today, which, with exception and modification, should extend
the rights to be given to the tribals. I would like to know whether you want a separate Act for this or you want,
with the exception and modification, the existing Forest Act, 1927 and 1980 to apply.

Secondly, I come to the power of the Governor. We are always fighting for it. Most of the provisions are
yet to be interpreted and implemented. They are not at all implemented. These are the provisions which we have
got today. The interpretation of the Fifth Schedule, Section 5(1) definitely says that the Governor has the power.
It says about the notification by the Governor. Then, the advice of the Council of Ministers is required. But here,
the very interesting thing is that the Tribal Advisory Council is not at all vigilant about its own rights. In that case,
who will notify it? Is it directly by the Governor himself or will the Tribal Advisory Council advise the Governor
or the Council of Ministers?

Thirdly, the point which you have made is that it is meant for the tribals. That is the constitutionally
protected areas, the Fifth Schedule Area. It is not a boundary demarcated by the State, by the District or the
Panchayat. Therefore, whatever rights are enshrined in the Constitution, mostly it will be applicable to the Fifth
Schedule Area. In that case, do you justify this Bill? Or, is the extension of the Forest Act and the Forest
Conservation Act, with exception and modification, a viable one?

Dr. B.D. SHARMA: Sir, I will begin from the last end. As you said that the scheduled areas are
specifically defined. Again there has been a default on the part of the Union Government and the State
Governments on this. May I invite your attention to the amendment in the Fifth Schedule which was brought
in 1976. If you see the preamble of the amendment act, it has been clearly stated that the tribal majority areas
and the scheduled areas shall be co-terminus. Shti Brahmanand Reddy was the Home Minister. That first
exercise has not been done. Therefore, we have the anomaly that a part of the tribal majority areas are
scheduled, a part of the tribal majority areas are not scheduled. This anomaly must be made good. Now, you
see there are certain areas where even villages have been scheduled, for example in Tripura because of the
situation there. So, this situation must be reviewed and the entire tribal majority areas should be brought under
the Fifth Schedule. I think, thisis one of the most important thing which must be done. So far as the powers
of the Governor and Tribal Advisory Council are concerned, this is a long issue. I would say that even the
President has not exercised his powers. Not a single direction has been issued till this day by the President of
India under Article 332 of the Constitution. Under the first para of the Fifth Schedule of the Constitution, not
a single direction has been issued. Do you see that in the whole tribal areas there is all aman and chain?
Therefore, what is lacking in this case is the political will and there is a lot of confusion about the provisions
and so on.

SHRI GIRIDHAR GAMANG: Whether you want a separate Act or whether the first Act will be extended?

DR. B.D. SHARMA: This is about forests. Therefore, a separate bill has to be there as it is here because
forests are not totally co-terminus with the scheduled areas. There are other areas also. I think you see a
separate bill has to be there.

MR. CHAIRMAN: So, in other words, we do not need to recommend the abandonment of this Bill.

SHRI GIRIDHAR GAMANG: What | am asking is whether the Forest Act will be extended with the
modification and exception like panchayat or it should be a separate Act.

DR. B.D. SHARMA: That can be done. I would say that first the rectification of this situation, where the
tribals are outside the scheduled areas, must be done. One-third of the tribal population in this country is outside
the scheduled areas. Look at what is happening in Southern States. The weakest gourps have not got the
protection of the Fifth Schedule for the last 50 years. The Debar Commission did the worst dis-service by saying
that scheduling of areas is not necessary. '

MR. CHAIRMAN: Thank you very much Dr. Sharma.
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DR. B.D. SHARMA: | am thankful to you for giving me this opportunity.
(The witness then withdrew,)
WITNESS EXAMINED:
1. Ms. Sudha Sundararaman, General Secretary, All India Democratic Women's Association
2. Smt. Kirti Singh, Member-Secretary, All India Democratic Women's Association

MR. CHAIRMAN: Shrimati Kirti Singh and Ms. Sudha Sundararaman, I welcome you to this sitting of
our Commitee. You must have already gone through the Bill. You know that this is basically to undo the historical
injustice that has been done to the forest dwelling communities. Whatever we discuss here shall remain confidential
until we present report to Parliament. I would request you to make your observations bricfly because we are
short of time. After that if any Members ask any clarification, you may respond to them. '

MS. SUDHA SUNDARARAMAN: Thank you very much Shri Kishoreji and also other Members of
the Committee. I am Sudha and this is Shrimati Kirti Singh and from All India Democratic Women's Association
(AIDWA), we have already submitted our note in writing. I hope that all of you would be having a copy.
AIDWA very much welcomes the tabling of this Scheduled Tribes (Recognition of Forest Rights) Bill. We
believe that the Bill is indeed a tremendous opportunity, as the Chairman so rightly put it, to correct the
historical injustices. We are also happy particularly about the Section 5(2) of the Bill, which recognizes all
land and forest rights, which will be granted by the Bill, are to be registered jointly in the names of both
spouses. We would just like to add in that there should be a specific provision for single women and female-
headed families. It is because even today namy of the tribal areas and the tribal communities' assets are not
present in the name of the women. So, this would strengthen that Clause. However, we also feel that there
are some flaws and infirmities in the Bill. If these are allowed to remain, then it would not actually falfil the
objective that has been placed in the statement of objects and reasons. It will actually contribute to denying

tribals their rights.

In the first case, we would like to state that we are very disturbed by the large number of licences being
given in the different States to business houses for mining etc. on tribal land in the Fifth Schedule areas. This is
leading to a very huge displacement of tribals. This is being done in spite of Supreme Court ruling, which has
specifically forbidden the alienation of land in the Fifth Schedule areas. In this context, we would request the
Committee to add relevant clauses to the Bill to protect tribals from being displaced in the name of development.
On behalf of AIDWA, we are placing before you some of the major suggestions and amendments.

First is on this cut off year of vesting of rights in forest land before 25.10.1980, which is Section 4(2). We
feel that this is a very unfortunate Clause. It actually militates against the whole spirit and purpose of the Bill.
Considering that there are no land records and there has been no proper registration of existing rights, this
proposed deadline will actually lead to a huge eviction of tribal people, harassment and, of course, as we all
know, the tribal women will be the worst sufferers. So, the vesting of rights of forest land surely should be on an
'as is where is' basis for those included in the proposed legislation. We would like to emphasize that. This choice
of date of 1980 is totally arbitrary. There are no laws which have mentioned this as cut off date. Therefore, we
feel thatthe Parliament has full jurisdiction to decide a fair and just cut off date and they should proceed from an

‘as is where is' basis.
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MR. CHAIRMAN: Do you have any specific date in mind?

MS. SUDHA SUNDARARAMAN: Well, what we have said is it should be on an 'as is where is’ basis.
i avf §, 2 3% T R T € WY | N T 30 TR F1 STV ST W)

SHRIMATI BRINDA KARAT: You mean when the Bill is notified.
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MS. SUDHA SUNDARARAMAN: When the Bill is notified so that from there the rights will proceed.

The second point is inclusion of traditional forest dwelling communities in the Bill. We believe that other
traditional forest dwelling communities that do not come under the categories of STs but have traditionally lived
in the forests for a long time also need to be brought under the Bill. There is no clear definition of this term forest
area by the MOEF. So, land which does not have tree covers has also been included as forest land. Specifically,
on such land there are many scheduled castes who have been cultivating the land and even within the areas with
forest cover many poor non-ST communities have been eking out a very difficult livelihood over there. They are
dependent on minor forest produce for their livelihood. So, we should not exclude them from the Bill. It would be
a great injustice to them. So, we feel that this wili also adversely impact on the traditional unity between these
various poor communities. So, this is one aspect and of course, the defintion of tradition is important. It is
because it should not provide any loopholes for illegal encroachers to capture the land of tribals and the traditional
forest dwellers.

Then the third point that I would like to place before the Committee is regarding the provisional rights in the
core areas, in National Parks and Sanctuaries.The Bill must ensure that all areas, irrespective of whether they
are in the core or in the fringe, should be covered in this Act and all rights should be recorded. Recording of
provisional rights is really an invitation for the forced eviction of tribal people. We all know that there will be a
tremendous scope for atrocities against tribal women, particularly by the low level of the forest bureaucracy. So,
we believe that permanent land rights and tenure have to be granted to the beneficiaries and even if there are
to be some restrictions, the Bill should ensure that the definition and demarcation of inviolate areas is not done
in any arbitrary manner, but the affected people themselves should be involved in the decision making process.

Then, those to be dislocated should be provided with equal and comparative land and adequate compensation
and an overall relocation plan... The process and the formulation of this plan should be done through the participation
of those who will be affected. So, Gram Sabhas where existent or Committees formed with their representatives
should monitor the process of resettlement and relocation. It may not be left to just the bureaucracy.

Then the next point is regarding Ignd ownership ceiling. The Bill mentions a very arbitrary figure of
2.5 hectares and, as it stands, it appears it takes away existing rights. When the Bill has its objective 'enabling of
tribals' why should this clause be introduced at all when we know tribal land is rocky, so unproductive and people
go for zoom cultivation? So, that land ceiling should be reconsidered and there should be no limit povided in the
Bill.

Definition of traditional and customary rights is specifically gender related. Though we agree that it is not
necessary to retain the democratic rights of the tribal communities of their customary and traditional practices,
we feel that the Bill should not give sanction to those practices, which in the name of custom or tradition, go
against the constitutional rights of tribal women such as polygamy, denial of equal rights to land. So, in the name
of custom, we cannot go against the constitutional rights of the tribals women. So, this aspect should be considered
very carefully and the Bill should ensure that the women's fundamental rights are preserved.

I now come to the nature of rights. We all know that a majority of forest produce collectors is women. We
feel that the Government will have to play a greater role to protect these rights because now there are a number
of problems that the women are facing when they go into forests to collect minor forest produce. The State
Governments should notify a list of the minor forest produce that is being used and sold by tribal people in their
regions.

Secondly, it should set a Minimum Support Price for these items and ensure that these are procured by the
Government and forest agencies so that tribal women are not exploited by middlemen.

Thirdly, provision of punitive action against Forest Guards found harassing and sexually exploiting tribal
women must be made part of this Bill, This is important because the kind of atrocities that women face when
they go into forests to collect these minor forest produce is something that the Committee Members have to
take into consideration. \
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The other part of this is, in Section 5 of the Bill which has the duties of the rights holders, the entire burden
of conservation is placed on them. In this Section, is it not important to mention the role and responsibility of the
State? Why is the State trying to withdraw from its own responsibility in forest management in the name of
forestry sector reform? Is it proper? So, we feel that the Bill should guard against this and against the eXploitation
of forest resources by unscrupulous elements, including MNCs. So, this aspect of this Bill lookihg at the withdrawal
of the State, while at the same time putting huge and draconian penalities on tribals for not fulfilling their
responsibilities, this is a section that needs to be changed in two ways.

A section on the duties of the State vis-a-vis protection of the forest should be introduced. There should be
a sectian incorporated on the developmental role of the State which would assist the tribals in making good and
sustainable use of their land and forest rights by providing them with a basic infrastructure. These are very
important amendments.

But the serious problem is about the whole development activity. As it stands, no development-activity can
be carried out without the permission of the Government authorities, not even a school can be built. Recently, the
Central Government has brought in a circular increasing the number of development projects which are beneficial
to forest dwellers. This will have to be incorporated in the Bill and additionally, we feel that some of the
infrastructural requirements to address malnutrition, ill-health, access to water, free schooling etc. should become
part of the forest dwellers' rights. The forest department is responsible to provide these facilities.

The last section is on institutional framework. The Bill makes provision for authorities and procedures for
settlement of rights. Unfortunately, it is a very bureaucratic and very centralised model. This will certainly affect
the democratic functioning of Gram Sabhas and exercise of the legitimate authority of the tribals. The Bill should
ensure that the central authority should be clearly vested in the Gram Sabha. It is not so in the current draft. The
rights of the Gram Sabha are extremely limited. They have to be expanded. Moreover, elected tribal representatives
of the Gram Sabha should have a greater say than others in the delineation and the verification of the land rights.
So, as per the Bill, forest department officials are being proposed as members of the Rights Determining
Committees. This is even going back. It is retrogressive step because even carlier it was the District Collector.
Now, the final decision is lying on the forest department officials. This is something which will have to go. All
sub-divisional or district or State level committees have to have representation from tribals, voluntary associations,
experts etc. All the tribal representative have to be there. This lacuna should be remedied in the interests of
transparency and participatory process for the settlement of rights and in this context, since women are highly
department on forests for their work and survival, their compulsory representation should be ensured in every
committee. The Bill should lay down that at least 33 per cent of all members in the committees at all levels

should be women. Thank you so much.
MR. CHAIRMAN: Thank you very much.
MS. SUDHA SUNDARARAMAN: So, all the arguments are, I think, self-evident. Thank you so much.
MR. CHAIRMAN: Your arguments have been well taken. We shall consider every aspect of what you

have said.
MS. SUDHA SUNDARARAMAN: Thank you very much.
(The Witness then withdrew)

WITNESS EXAMINED: Ms. Madhu Sarin, Chandigarh

MR. CHAIRMAN: I welcome you to the sitting of our Committee. As you are aware, (his Bill has been
introduced basically to undo the historical injustice that has b‘ecn fione to the for.cst dwelling commu_mmes over
the years. Whatever we discuss here shall remain confidential till the Beport is prcsemu.i to Par!ument. We
have got your memorandum. If there is anything e}se thatl you .‘would hk.c to say or there u'mythmg that you
would like to stress from within this, you are welcomed toﬂgso, after vwhn;themben may like to ask for some

clarifications to which you may respond.
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I would appreciate if you could make your presentation in 15 or 20 minutes so that we may have time to
ask questions.

MS. MADHU SARIN: I just brought my memorandum with me but I think it will be useful if I focus on
some of the key things that | have covered in this.

Essentially I would just like to inform the Members of the Committee that I was actually a member of the
Drafting Committee of the Bill. So, I am a great supporter of the Bill and I have worked to get this bill to this
stage and particularly to get it tabled by the Ministry of Tribal Affairs. It is because I think the fact of all the tribal
areas when having been labelled as forest and thereby transferred to the Ministry of Environment and Forests
itself is a major problem. I see it as a new beginning. Although I was a member of the Drafting Committee, there
was lots of tos and fros and lots of discussions, and of course we did not have complete control over what went
into the Bill. While, overall, I am greater supporter of it, I feel there are a number of serious shortcomings which
need to be addressed. I very much hope that the hon. Committee would give serious thought to those issues.

I have divided my comments really into four categories. The first is really in terms of who is covered by
the Bill. I feel the Bill needs to be made a lot more inclusive than it is at present. I think all of you know that
when the Prime Minister mandated the Ministry of Tribal Affairs to draft such a Bill, its title itself included other
forest dwellers itself in addition to Scheduled Castes. | really feel that we need to go back to that. I have never
really fully understood why at one point other forest dwellers were included, and the problem is that existing
policy, whether there is 1990 Guidelines of the Ministry of Environment and Forests, they do not distinguish
between tribals and non-tribals. I know this is one matter which has already been covered by many other
people. So, I will not take too much time on this. I have listed many reasons why forest dwellers other than
Scheduled Tribes must be included because otherwise it will create a lot of discord at the village level. It would
make collective forest protection very difficult because some people will be out and some will gain rights. It will
create inequalities and injustice. | have worked in Gujarat, Rajasthan, Orissa and in many tribal areas for several
years. What I am saying is based on at least 25 years of grass root experience.

The second point is about the October 25, 1980 date which I know has been covered by many people. The
main point that | would like to say about this date is that when the Forest Conservation Act itself does not bar
recognition of rights or diversion of forest land for any particular use, why should this Bill make it a legal date
beyond which rights cannot be recognized? The Forest Conservation Act only says that Government of India's
permission is required. So, I would not spend much time on that also.

Of course, there are so many people who have been illegally evicted or illegally displaced during the last
25 years since 1980 because their rights were not recognised because of the failure of the Government. What
about their rights? I think that displaced and forcibly evicted people need to be brought within. If the cutoff date
is brought closer to the present, then many of them would get covered in any case.

On the fourth point I would like to dwell on a bit because I have personally seen partlcularly in Onssa what
is being done to the tribals in sanctuaries and national parks. It is an absolute scandal. I think the gurrent
provision in the Bill is very very dangerous. It is largely because in fact it almost implies that these people must
be evicted within five years. We hear in Orissa and Chhattisgarh that the Wildlife Department have already
started preparing plans that within five years how to throw these people out. That is one problem. Secondly, the
very concept of core area is not a legal concept. It is management term which is being used very loosely. In
some sanctuaries they have decided that the whole sanctuary is the core area; in some areas they say only a
particular part is the core areas. We have no idea as to how many people will be get covered under core area
provision. I feel, first, in its present form that must be delted. It is extremely dangerous. I think at least this
Committee must ensure that our Bifl ot a Bill medisit for recognising the rights of tribals and forest dwellers does
not give legal sanctity to the definition of core area which basically just says MOEF will determine. On what



criteria, on what basis, and how you decided which is a core area? What is the process by which you decide? In
fact, if you look at the Wildlife Protection Act itself it provides far greater flexibility in how you settle the rights
of people living within the protected areas. I think in States like Orissa, Andhra Pradesh, Chhattisgarh, parts of
Madhya Pradesh and Jharkhand the problem is that firstly in many areas even revenue scttlements have not
done. There is no survey and no revenue settiement. People are living there. Those land have been declared
forests against without any settiement. On the top of that, they have been declared either a sanctuary or
national park. These people are stuck inside. The interpretation of this which the Wildlife Authorities are giving
in that no new rights can be acquired after an area is declared a protected arca. These are not new rights; these
are old rights which have just never been settled. So, the necessity is that rights of everybody must be settled.
So, the first necessity is that rights of everybody must be settled. The second thing is that in the case of sensitive
wildlife habitat or ecologically sensitive areas—that is really what the core area is all about—there noed to be a
transparent consultative process which takes into account conservation scientists, local knowledge-holders and
the local communities to develop site-specific approaches on how once these rights are recognised that within
the protected areas how should they be modified or adapted in line with wildlife thing. So, | have given a lot of
details about that which may be considered.

My fifth point is that after a lot of fighting we did manage to get into the Bill that the rights of both
spouses would be entered on any legal title. But I still have serious problems with the formulation. That is
one of the main things which I want to really focus after this is that the rights under the Bill are both for
private land titles which could be lands under agriculture, under villages or whatever but also for common
property rights. Many of the rights, almost half the rights are to common property resources. And whether
itis minor forest produce, which will come from a common forest area, whether it is the user-folk's rights
to meet their needs from a community forest resource, from the local ferest which they always have been
doing. Now, where are the women's rights going to come into that? So, I have suggested a reformulation
here. Well, it is not really quite a reformulation but what I am saying is, ensure equal recognition of
women's rights including the rights of single women. I think, in this there is one pioblem with the current
formulation that they may not be independent household. Often single women are living within household
but they have actually to take care of their own needs. So, these rights should not only be to individual land
titles but also all common property rights and rights, over minor forest produce which is recognised under

the Bill.

The second thing is about the provision is that, I think, almost by mistake it has been put in the wrong place.
At present it is under section 4(5) which makes it applicable only to rights recognised under section 3(a). So, this

need to be moved.
The next is, I think, it will be desirable if the Bill also provides for In-Situ Rehabilitation of those who are
not considered eligible, especially the very poor ones.

Then, I think, again a number of people have already raised this but, I think, this Committee does need to
really seriously think about what happens to these rights after they are recognised. Are they going to be hfnded
over to a PASCO or Tata or Birla? The Bill says that people cannot alienate. But is the Government going to
have the same totally unquestioned right to extinguish these rights? I do feel that it will be very degliuble if
somehow these rights can be protected against future acquisition. At least what can be pr.ovi(.ied is this. PESA
says that no land acquisition can take place without consulting the Gram Sabha. I think, this Bill should say that
no land acquisition should take place without the prior informed consent of the Gram Sabha. Let us at least

provide for that. If this Bill does not do it, which one will?

Now, I move on the next category of points. Here I feel, as | said, there are 12 rights listed under the Bi{l.
Out of which, at least five are primarily common property rights. Yet, the way these n:;ht‘s are framed, there is
too much ambiguity and the danger is that in the end they will never really materialise because even the
claimants will not understand what that provides for and while these rights are recorded, they may not really be

properly understood.
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I have suggested a number of reformulation for sections 3(b), 3(c), 3(d), 3(¢) as well as 3(j). I shall be most
grateful if the Committee gives due sort of attention is that in addition to rights to land for agriculture. There are
common property rights which are on lands which will remain by and large forest lands. There are also communal
agricultural lands like shifting cultivation and things like that which is communal tenures. It is not individual land
cultivation. But when it comes to rights to traditional customary rights like grazing, nomadic pastoralist, etc.
fisher-folk which have not been included because a lot of rivers, water bodies have also been declared forests,
and those rights must be recognised. But what is very important is that the Bill should very clearly state that
these rights shall apply to a forest area falling within the customary boundary of the village, not the administrative
official revenue boundary, and that these customary boundaries shall include reserve and protected forests
wherever appropriate.

I will say this because in the case of PESA what is happening is this. The Forest Department says that
PESA does not apply to reserve and protected forests. So, what is the meaning of ownership of minor forest
produce because all the forests are out? In Orissa, actually the Government has transferred ownership of minor
forest produce, over 68 minor forest products, to the Panchayats. But once again the Forest Department is
saying that reserve forests do not come within that.

What we have to work towards and, I think, the Bill has a great potential for democratizing governance of
our forests because a lot of these forests have traditionally been customary, communal property resources, post
Independence much more than even during the British time. They were declared State forests through, you
know, blanket notifications. So, this Bill should create space for people to recuperate that as community forest
resources with clearly demarcated boundaries which must be entered in revenue land records and forest records.
Here I would like to point out to you that the one example in the country is that of Van Panchayats in Uttaranchal
which were actually provided by the British in 1931 because of all these protests by villagers against reservation
of forests, and till today those Van Panchayat forests fistly when they are constituted, the boundary of the area
in which people have customary rights is demarcated and entered in land records. I think, this is very important
because at present the MoEF has its Joint Forest Management Programme in which the villagers have no
security of tenure and it is only the Forest Department officials who run the show. When there is money, things
work. Once money finishes, everything collapses. In this, we must genuinely transfer not only rights over
produce but the authority to manage these areas to local institutions of the right holders within the Gram Sabha,
either to the Gram Sabha if all Gram Sabha members are right holders or to a Sub-Group of Gram Sabha
members whose rights are recognised. So, 1 have suggested a number of reformations so that it is clarified that
each one of these rights is tied to a specific area with a clear boundary and that the management of that area,
the right to protect, manage, regenerate and conserve must be vested in the community institution.

Unless that is done, this Bill will not get any forest rights to the people. It may get them some land rights
over the actual land under cultivation. But as we know, in these forest areas, agriculture is not really viable
without access to the forest resources.

I have also mentioned that it is important to review the two-and-a-half hectare blanket upper limit because
once again under section 3(a), it covers both individual and common land. So, how will this two-and-a-half
hectare limit apply to commonly cultivated lands? It is because all those systems are very diverse. Many
required large areas to be kept fallow. I have seen it in Dungalpur. Along with their agricultural land, they have
land, which is either kept fallow, or is the grassland of the individual family. Are we going to say that all those
types of lands are going to be snatched away? Many of those systems will become unviable. I personally feel
that 'as is where is basis' is probably the best if at all the two-and-a-half hectare limit should only apply to
sectoral cultivation. Ideally, the limit should be the same as the limit in the State for similar ceilings. Why should
this particular group of right claimants be discriminated against if the State itself has different limits?

I would just like to read out, particularly, the amendment to section 3(j) which talks about the right to
protect, regenerate or conserve or manage any community forest resource which they have been traditionally
protecting or conserving. What I have suggested is that it should say very clearly that it is a community rights
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and authority to protect, conserve or manage for sustainable use with entitlement to all sustainably harvestable
produce, including timber. If the British monopolised Government control over timber because they wanted to
exploit it, why should that be continued today? In Himachial Pradesh, they have timber rights recognised by the
British. Why do we say that? At one point, the Bill says that people will not commercially harvest timber. Where
it is harvestable, why should not the community have first right over it? In the original Van Panchayat rules and
till today, in fact, they had 100 per cent entitlement to all forest produce. So, if we want to talk about empowering
forest dwellers and tribals and to improve their livelihoods, their entitlement over all forest produce within limits
of sustainable management needs to be determined on location specific basis, including reserve and protected
forests.

About the Gram Sabha, I think, a lot of people have already mentioned. I do fee! that it has to be the
primary authority for determining, and the officials should not have the rights.

MR. CHAIRMAN: I think you mentioned about the Gram Sabha. That has also been brought to our notice
by several others who come before us. So, we will take note of that. That is the fourth category.

MS. MADHU SARIN: It is not just the Gram Sabha. In this process and procedure, I think, while in the
first draft of the Bill, we had included a lot of information about the nature of evidence, the procedure and the
duties of the Government in ensuring that every claimant is aware of capacity building support of the claimants.
All that, at some stage it was decided that it would be shunted to the rules. But the more we think about it, it is
very, very important that it is brought back into the Bill because we never know what will come into the rules
eventually. So, the responsibility of the Government must be specified.

There is one very important point. The Bill does not anywhere say what will happen once these rights are
recognised. It must say very clearly and these are available on page 13. I have actually highlighted the first two
points. It must clearly bind the Collector to enter the rights in the record of rights.

MR. CHAIRMAN: We will certainly discuss these points in detail.

MS. MADHU SARIN: The second thing, I think, is that under the Forest Conservation Act, at present it
is only the MoEF which diverts. I think under the Bill, once the whole procedure has been completed, once the
district committee has forwarded the recognised rights, the State Government must enter in the records and the
MOoEF should only be informed. It is because if it is again sent to Delhi, they will sit on it or they must be made
absolutely bound to enter that.

My fourth category of point is really that the Bill does not say anything about what happens once the rights
are recognised.

MR. CHAIRMAN: So, we will certainly give full consideration to the fact that what should actually
happen after the rights are recognised.

MS. MADHU SARIN: It is because the tenure of the committee is not very clear. There must be support.
There must be multi-agencies' involvement.
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MS. MADHU SARIN: Sir, I want to say one thing more here.

MR. CHAIRMAN: If there is anything else that you would like the Committee to consider, then you can
send it in writing to the Secretariat. We will surely take note of everything, the note that you would send.

Thank you very much.
MS. MADHU SARIN: Thank you very much.

(The witness then withdrew)
WITNESSES EXAMINED:

1. Shri Dhulichand, Secretary, Rajasthan State Committee.
2. Shri Sanjay Parate, Secretary, Chhattisgarh State Committee.

MR. CHAIRMAN: Shri Dhulichand and other colleagues, I welcome you all to this Committee of ours.
As you know, this Joint Select Committee has been constituted to give recommendations on the Bill on the
recognition of forest rights for Scheduled Tribes. It is basically to undo the historical injustice that has been done
to these categories of forest dwelling people over the centuries.

We have just received your memorandum. If there is anything else that you would like to add or any
specific issue that you would like to stress on, you are most welcome to do so. But please be brief and within 15
to 20 minutes you can present your views. Afterwards, if hon. Members want to ask some queries, then you
may be in a position to respond.

But before that please introduce yourself before the Committee for the record purpose.

SHRI DHULICHAND: Sir, [ am the Secretary, Rajasthan State Committee of the All India Kisan Sabha.

1 welcome the introduction of this Bill. I want to submit some of the amendments which, I believe, will be
considered for amendment.

I want to make a submission that if you want to undo the injustice which has been meted out to the tribals,
then we should amend this Bill in such a way that all the tribals who are living in the forests and outside can get
the forest rights on the land which they are cultivating. For that, the provisions which are here in the Bill should
be amended. The ‘cut off date' year should be changed. In fact, this Bill will give a sort of instruments in the
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hands of the forest machinery to evict the tribals. So, this cut off year should be changed and this should be the
date of notification Bill.

Secondly, the ceiling limit is unscientific and discriminatory because it does not consider the quality of
lands, soil irrigation facilities, geological and other situations prevailing in the tribal area. It is also discriminatory
because in various States, there are different ceiling limits for the agricultural lands which are more, twice or
thrice than the limit fixed in this Bill.

Thirdly, the final authority to decide about the matters and about the compensation should be the Gram
Sabha. It should be the decision-making authority. Otherwise, if this power is given to the district committees,
then officers will have the rights to evict the tribals from their lands.

Feurthly, I want to stress that there should not be any discrimination while giving or vesting forest rights to
the tribals. Hence, all tribals living in forest arcas—whether they are living in the reserved forests or living in the
national park areas or in the Sanctuary areas, whatever be the quality of the forest and whatever be the
definition of forest area—should be given equal and permanent rights.

Lastly, this Bill should fix the Centre's responsibility for the tribals because if we confer the forest rights to
the tribals and if we do not take into consideration other things like supply of inputs, giving irrigation facilities,
power facilities, given education and health, roads and other things, giving these rights also will not fulfil the task.
These are some of the points which I wanted to make before this august Committee.

Now, my other friends will make some other imporatnt points.
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Clause 5 (d) states that:

"Inform the Gram Sabha and to the Forest Authorities any activity in violation of any of the provisions
of The Wild Life (Protection) Act 1972, The Forest (Conservation) Act 1980, or the Biological

Diversity Act 2002;"
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(The witness then withdrew)
WITNESS EXAMINED:
1. Shri Ambrish Mehta, Action Research in Community Health and Dvelopment;
2. Shri Rajesh Mishra, Action Research in Community Health and Development.

MR. CHAIRMAN: Shri Ambrish Mehta and Shri Rajesh Mishra, we welcome you all to this sitting of the
Committee. You have already got the copy of the Bill. We have also received your memorandum and we have
gone through it. You know that this Bill is basically to undo the historical injustice that has been done to the forest
dwelling community over the years.

(Direction 58 was read out)

Since, we have already gone through your memorandum, we shall consider every aspect that you have
raised in this submission. If there is anything in addition to that or anything that you would like to stress on, please
make your point. But please be brief.

SHRI AMBRISH MEHTA: Thank you, very much Mr. Chairman and other Members of the Committee.
Sir, we have made two submissions. One is the original one and the other is having some supplementary points.
So, we would highlight three or four points from the supplementary submission which we have made.

This Bill provides the rights which are relating to land and certain other rights which are relating to forest
produce and management of forest etc.

About the land related rights, the intention seems to be that the title shall be given to the families who are
cultivating these lands or are having their homes.

But the Chapter IV on these procedure and authorities for providing these Forest Rights does not have any
specific provision that this title shall be given. It is written that "the decision of the District Level Committee
would be final and binding." It ends at there. But afterwards, there is no provision that Collector shall pass orders
giving titles to the families; or it would make appropriate changes in the land records. So, no specific provision in
this Section 6 of the Act is there in the Bill. Therefore, we feel that there should be a clear-cut provision
regarding this.

In this regard, one should also keep in mind that these are forest lands and while diverting these forest
lands and giving the titles to the tribals, the permission of the Ministry of Forest and Environment is also necessary.
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So, eit!ufr a consolidated case has to be prepared and sent to the MoEF for permission and the Bill should have
a provision that MoEF should grant permission in all these cases without any additional conditions of MPV or
compepsatory afforestation, or as an alternative, the Bill should have a provision that there would not be any
necessity to get permission from the MoEF in all these cases and Collector can take decisions and pass appropriate
orders. But either way, a clear cut provision regarding this should be there. This is what we feel.

Number two, similarly in the case of non-land related forest rights where you have management rights,
here in all these cases also, the Collector must pass orders, and there should be an agreement between the
Forest Department and the concerned Gram Sabha which clearly enlists the rights and duties of both the parties,
and which would be binding. This would give a legal binding to the whole arrangement which are being vested.

Another point we would like to raise on is about the role of Gram Sabhas. This is also an important matter
and a lot of discussion is going on here. We feel that as far as the process of determination and final examination
of the rights goes, the Gram Sabha must play a central role. But this does not mean that the Government
departments do not have to do anything until and unless the claims are received from the Gram Sabha. Specially
so, the Ministry of Tribal Affairs and the Revenue Department should play ‘proactive role, conduct training
camps, awareness camps, explain the provisions of this Bill. They should tell what the Gram Sabhas are expected
to do.

Sir, in this Bill, Gram Sabha is also given a duty to carry out the surveys and measure the lands, and prepare
maps. We feel that this is something which the Gram Sabhas cannot do on their own. You require trained
surveyors to measure land and prepare maps and to know actual extent of land. At the same, it is also necessary
that the claims are based on these actual surveys. Otherwise, in most of the previous exercises, the rights have
been recognised and some amount of land is being given. But no verification of actual measurement is being
carried out. So, we feel that trained surveyors of the District Revenue De~artment should be put at the disposal
of Gram Sabhas, and they shall carry out the surveys and give the list and maps to the Gram Sabhas, after which
the Gram Sabhas would take appropriate decisions. So, once the Grama Sabha initiates the process, the surveyors
from the Revenue Department should be placed at their disposal. They should assist the Gram Sabhas in
carrying out the surveys and preparing maps. Otherwise, most of the villagers on their own, would not be able
to carry out this exercise. These are a couple of main poins.

Another point we need to make is on the Forest Title in Section 3(j) which talks about the right to protect,
regenerate or conserve or manage any community forest resource which they have been traditionally protecting
and conserving for sustainable use. This also needs a little bit of modification in the sense that traditionally
conserving and protecting many of the areas the people are traditionally conserving and protocting, those are
also declared as reserved forests or protected areas. There, there rights are not recognised as such. So, this
should extend to reserved forest and protected areas also. This should be modified to read something like: “Their
right to control, protect, regenerate, conserve and sustain all forest resources” which fall within the traditional

boundary of the village or the Gram Sabha. That is one thing.

Appropriately, Section V on penalties which are to be imposed, should be !n.sically left to the Gram
Sabhas. Once the Gram Sabhas would be managing it, and so, themi shouldbea prow.snon.thnt the Gram Sabhas
would have the right to impose penalties on forest oﬁ'epces. This Bill n basically to give rights. So, there ':hould
not be any clauses for imposition of penalties. One thing can be mesationed that Gram Sabhas can do this.

Another important point — other points are on cut-off date, inclusion of non-tribel, and they are indiﬂ:g-ion
think, we need not repeat. We have already made our submiuiol.:——is on the provision of core areas, that
rights should be given only provisionally in the core areas of unctmneo and forest. We are working in Surpan
Sanctuary area and we are aware of many of the pro!:lems, which this can take care of. Core area of sanctuary,
is such an undefined term. Even the Wildlife Protection Act also does not have any definition as to what is core
mmdwhnisnoucoremSo,theseissuesmvetymuchﬂm.!nuncmarm,ﬂmcmodwrpeoph

also living who have their own private lands, and they also hlVf to be rehabilitated. So, these rights should be

and I
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given permanently; there is no point in keeping these provisionally. You give the rights permanently; and if you
have to resettle people from the core areas — which would be core areas; how scientific surveys would have
to be carried out is a separate matter altogether — rights have to be given permanently even in protected areas
and they shall be resettled along with the other people who are also having rights with due resettlement process.
Although the overall history is not good that wherever the Forest Department has tried to resettle people in
India, out experience so far is pretty bad and much needs to be done there. These are the main points we would
like to make. We thank you, very much.

MR. CHAIRMAN: Thank you very much, Mr. Ambrish Mehta and Mr. Rajesh Mishra for having given
evidence before the Committee.

Hon. Members, we will meet on April 17th, 18th and 19th. We will close the evidence thereafter. We have
taken enough of evidences. After that, we will deliberate among ourselves and find out how to go about it.

On 17th, 18th and 19th, we will take evidence from fresh group of people and therezfter, we will deliberate
among ourselves for preparing the report.

(The Meeting then adjourned)
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WITNESSES EXAMINED

(i) Shri Sanjay Upadhyay,
Advocate, Supreme Court of India

(i) Shri C.R. Bijoy, Coimbatore

(iii)  Shri Ashish Kothari,
Kalpuriksh, Pune

(iv) Representatives of National Forum of Forest People and Forest
Workers, Kalimpong

(i) Smt. Mamta Dash
(i)  Shri Munni Lal
(iii)  Shri Shiba Sunwar
(iv)  Shri Ashok Choudhary
(v) Shri Sanjay Basu Mullick
(vi) Shri Parshuram Netam
(vii)  Shri Debnit Nandi

MR. CHAIRMAN: Shri Sanjay Upadhyay, | welcome you to this sitting of this Joint Select Committee.
You are aware that the proposed Bill basically seeks to remove the imbalances and social injustice that has been
historically meted out to those living in the forest. You have got a copy of the Bill. All that I would like to mention
is that whatever we discuss here will be made public and published later, unless you specifically state that you
would like a certain portion to be kept confidential. But whatever we discuss here however will remain confidential
until the report is presented to the Parliament. We have just got a note which you have just circulated to us. We
shall surely go through it. But in the mean, time you may begin and highlight or specify those aspects of the Bill
which you think need to be re-considered or amended or changed.

SHRI SANJAY UPADHYAY: Mr. Chairman, it is an honour to be here. I express my heartfelt thanks.
Actually, I was a part of the Drafting Committee of this Bill. | am also the Committee member to draft the
Wildlife Act, which is now going through amendments. As a lawyer, I think I have the objective view of looking
at to both sides, having worked in the conservation sector for the last 13 years and having worked with the tribal
issues for an equal number of periods. I just wanted to highlight key points that I think, to my mind, is a myth
which is being created about this Bill. I just wanted to highlight a few points on that, if you permit me. In the copy
I have circulated, I have circulated two things. One is about some key issues. I call them some myths, which |
want to demystify right here before the hon. Members, and another little article that I done, I think, immediately
after the Bill which came in down to earth.

The first point is that I have read through a number of communications that are going on in the Internet and
newspapers. | ha /e been in touch with a number of people who have been for and against this particular Bill.
The first concern everybody seems to have is that the Bill will hand over the forest to the tribal communities.
With my humble submission, there is nowhere that we talk about handing over forest as such in the Bill. There
is no provision in the law which talks about the handing over forest to tribal communities. Secondly, there is a
whole myth that there will be fresh allocation of forest lands. Nowhere in the Bill that we talk about the fresh
allocation of land. It is again a myth that has been created about the Bill for reasons best known to them.
Another very key concern from the pro-conservation lobby that we have heard is that this Bill will encourage
decimation of forest. Now, I wanted to submit that this Bill has adequate safeguards within the Bill and then this
particular Bill is not in lieu of other conservation laws of the country. I am aware of it. I have been an
environmental lawyer for the last 13 years. The fact is that this Bill is in complement to and not in lieu of any
other Bill which is on conservation. So, I wanted to make that point very clear. So, any punishment or penalty
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provisions that exist in the current Bill is in addition to already that we have in terms of conservation laws,
whether it is a Wildlife Protection Act or the Forest Conservation Act, or any other conservation law, including
Supreme Court orders. I have read all the 550-0dd orders that have come in the T. N. Godarvan case and the
Centre for Environmental law, WWF of India case and the Navin Daheja case. | have gone through most of
these orders. I was conscious as a part of the Drafting Committee that no order of the Supreme Court is
violated when we talk about the conservation issues as far as this Bill is concerned.

The fourth point is that when I have heard a lot from the Forest Department across the country—I travel
extensively—that there are already policies in place and, therefore, there is no requirement of the Bill. Now, the
fact is that these policies came in 1990. In fact, 6 specific circulars came which cover the aspects that have
been covered in this particular Bill. What we found is that it is precisely because a policy statement and not
enforeceable, that no action almost was taken as far as the country is concerned and, therefore, the need to
legislate on the policy mandate. All this Bill does in my understanding is that it mandates what is already there in
a legislative frame so that it becomes enforceable and the strength of the legislation becomes stronger. That is
the whole idea as far as I understand this Bill. There has been much debate about this 2.5 hectare land. In fact,
I was instrumental in putting that figure. It actually comes from the forest village rules of different States across
the country. I can quote, for example, Madhya Pradesh, Jharkhand and Orissa which actually comes up with
this figure of 2.5 hectares, around 5 acre of land, for subsistence of tribal nuclear family, so, again that figure is
a figure that is drawn from the forest village rules themselves. There is a whole argument that 2.5 hectares x 8.1
per cent of tribal families will take over all the forest. No, we are not talking about 8.1 per cent anywhere. We
are talking about the forest dwelling Scheduled Tribes. As per the Environment Ministry' records, we have less
than 2 per cent of land which is so-called encroached. I do not like the word ‘encroached'. But it is precisely that
amount of land that we are talking about, roughly speaking. There are enough evidences to prove who are forest
dwelling Scheduled Tribes. So, it is about them and this 2.5 hectare is merely, in fact, recognising only to that
extent. What we already know is that a number of areas have more than 2.5 hectares. So, we are talking about
recognition of only 2.5 hectares of land. The key word is ‘recognition' and not ‘transfer’, not ‘fresh allocation' and
not 'disbursement of new land'. That needs to be really clear which I wanted to be humbly submitted before this

hon. Committee. .

It is very widely quoted that this Bill contradicts the Wildlife Act and the Forest Conservation Act. Asl
stated earlier, it does not. Not a single provision of this law actually violates any single provision of'the Wildlife
Act or the Forest Conservation Act or the Supreme Court orders, which have interpreted the Wildlife Act or the
Forest Conservation Act. In fact, it complements the conservation laws. The punishments are as scrious as the
de-recognition of forest right, which to a tribal community is perhaps the most harsh punishment that you can
give, what we have envisaged in this particular Bill. So, it is in addition to de-recognition of forest righ‘ts that we
are talking about; wildlife conscrvation laws and forest conservation laws being in addition to this particular law

and not in lieu of this particular law.

The seventh point, which I gathered, is on the concerns of the North-Eastern States. | am part of the
Working Group in the North-East looking at community forestry, and I have realized very consciously that this
Bill is very sensitive to the North-Eastern States. In fact, it very clearly says—I do not want to md out the
exact Section—about the recognition of any State law or Regional Council or Autonotf:ous Council, which is
specifically mentioned in Section 3(k). Then, we have the residuary clause also. The residuary clause under the
Forest Rights clearly says that any other traditional right except hunting which is banned in the Wildhfe Pmtocnon
Act is being recognized. So, the concerns of the North-Eastern States are we'll tnkcn care of in residuary
clauses as well as in the traditional laws that we are talking about under this particular Bill.
point. Again, it is a very political question that panchayat bodies are not tbe
rest rights. We are not talking about panchayat bodies in this law; we are talking
mtalkingubomdeumSabha.theAnmSnbhluweoommnlymid;
finitiation from the Gram Sabha. We are not talking about the few elocted

Now, I am on my eighth
adequate forums to recognize fo
about the village assemblies; we
and we are talking about the process o



. 94

Members of the Panchayats who will be starting this process. This is well known. For want of better forum, I
feel that the Gram Sabha is perhaps the best body, which knows who their villagers are, who their community is.
They are the best bodies, which can initiate this process. That process is supposed to be recognized by the Sub-
level Committee at the Sub-divisional level, and then going to the District Level Committee. So, again, there is a
fair representation at each level to recognize this process. I think, that is very crucial to understand.

Again, there is a concern about that the Bill will destroy the national parks and sanctuaries. But it would
not, to my mind, destroy them. I just want to raise two points here. One, in this country more than 70 per cent of
national parks is not finally notified. This is very important to understand. In fact, when I was in the WWF of
India, we initiated this case in 1995 to settle all the rights in the national parks and sanctuaries, and the fact is that
today the case is still pending in the Supreme Court. It lias been 11 years now and the rights have not been
settled in for the national parks or the sanctuaries. It is important to understand that the national parks are not
finally notified. Therefore, people's rights may subsist in such areas, which is very important to understand.
Secondly, about sanctuaries, it needs to be understood at two different time lines.  humbly submit that there was
no provision of settling the rights first before a sanctuary was declared. Before 1991, the sanctuaries could be
directly declared and their settlements for rights were supposed to happen subsequently. It was only 1991, when
Amendment Act came, the process changed where it was brought at par with the national parks level, wherein
there was an intention notification, a process of settlement, and then final notification. Now, again, what we
know and what is there in the Supreme Court is that most of the rights in these sanctuaries have not yet been
settled. To my mind, if they are not yet been settled, the legal status of such national parks and sanctuaries is
proposed and they are not yet finally notified; it is my contention. Therefore, to my mind, this Bill or anybody
who is talking pro-conservation—I am the conservationist myself—needs to take into account these in between
status of communities whose rights have not been settled, and I think, this is very crucial.

My last point is that every body says that the tribal will not understand this Bill. It is very correct. The tribal
is not supposed to understand this Bill. That is our contention. That is why we have put the onus of proof to
determine rights for the State and not for tribal to understand this Bill. This is a radical shift; nowhere in the
legislation history we have put onus of proof. Even there are some criminal laws, where onus of proof is not on
the State, but here we have put the onus of proof is not on the State. Therefore, if a State disputes that a
particular tribal does not stay in that area, then the State is supposed to prove with records; and there are
innumerable records that exist for the Scheduled Tribes to say that a particular tribal community or a person
does not belong to that areas or he is not a bona fide resident of that particular area.

So, these are the 10 myths I wanted to clarify. However, I have just three concerns. For want of time, I
would quickly go through that. When we were drafting this Bill, when it came to us, it was 'Forest Dwelling
Communities and Forest Dwellers and Scheduled Tribes Bill.' However, the forest dwellers component was left
out in the final version. I think, to be fair, that there are people who are similarly placed. However, I take it that
this particular Bill is the first step to test the waters, to come up with a formal process, to come up with a sound
process, to recognize the forest rights and the othér forest dwelling communities should be taken as a second
step. I think, that is the way this Bill should be taken. I knew that there was some problems with the allocations
of business rules and 50 on, but I think, the fact is that if we take the STs to begin with as the first step and the
other dwelling communities as a second step with certain modifications, then we will do justice as far as this Bill
is concerned.

Now, there has been a word introduced on drafting as ‘core areas’ of national parks and sanctuaries. Now,
the core areas are the administrative areas. Core areas, buffer areas and dispersive arcas are all administrative
categories, which have no legal sanction. Now, we need to be very clear as to what are the core areas, where
are these core areas, what are the guidelines to declare the core areas before we say that rights will not exist in
such areas. It is because, I am aware that in several national parks, there are core areas. There are many more
examples where in core areas, there are national highways passing; I know there are core areas where villagers
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are‘there. So, we need to be very careful in defining the core areas. I think, that is still a shortcoming in the Bill,
which has not been put in place.

My last point is that people say God is in details, and we really need to put a lot of time on drafting the
rules. We have already been thinking about it in terms of the process. We have set up three Committees. We
have the Gram Sabha; we have the Sub-divisional Committee and we have the District Level Committee. What
we need to convey to the people of this country is that there is a fair representation at each level. Gram Sabha,
we know, is a contiguous unit, but at the Sub-diyisional level, at the District Level Committee, we need to have
a fair representation, which takes the concerns of the forester, the revenue persons, the Panchayat persons, the
rural development persons, the tribal persons and the community at large, and the political representation from
i::i al;ea. So, I think, we have not really gone in details, which {s obvious because a law cannot detail all such

Therefore, we need to be very careful as to how we draft the rules. I think, it should come out very quickly
and simultaneously with this law so that there is no misconception about this Rill. Thank you very much for your
patient hearing. I am really honoured to be here. If there are any clarifications or points, I would be more than
happy to answer.

MR. CHAIRMAN: Thank you very much, Mr. Upadhyay. We will surely take note of your observations
that you have made.

SHRI RAVULA CHANDRA SEKAR REDDY: In your {ast point, you said that the tribal should not
understand the Bill. Basically, I think, the Bill is initiated to protect the forests as well as the interests of tribals
also.

Can you enlighten us? Can you elaborate your understanding of this?

SHRI SANJAY UPADHYAY: What I have said is that there is this myth that the Tribal will never
understand this Bill that we are drafting for the Tribal people. I want to exclude this myth that it is not necessary
for the Tribal to understand the intricacies of this Bill. One of the reasons is because the Tribals' existence in
such areas is known. It is very well known. It is the settlement process of this country which did not recognized
that existence. That is why, we have had several policy circulars. We have this Bill which automatically addresses
that concern. What | am trying to make is that it is not npcessary for the Tribal to understand the intricacies of
this particular Bill. It is their existence which has been recognized. It is their forest right which has been vested
as this law will pass. So, it is an automatic vesting of forest rights which have been enumerated in the law. So,

he is not supposed to understand.

SHRI RAVULA CHANDRA SEKAR REDDY: My point is that most of them are illiterates. As a matter
of fact, 100 per cent of the people are illiterates and there is every possibility of exploitation

SHRI SANJAY UPADHYAY: With due respect, I would like to disagree with that for the simple reason
that if you look at the unit which is recognizing forest rights, it is assuming. This Bill assumes that the Gram
Sabha is the best unit to recognize who their neighbours are and it is only the Gram Sabha, the Aam Sabha, the
village assembly, which is supposed to initiate the process. Now, as I understand village community—I have
been there many times—the Gram Sabha, which is the smallest unit, will not recognize anybody who is an
outsider, especially a tribal community.

I have visited across this country. Tribal communities are very contiguous. You know better than me.
The way they are united, the way they are contiguous, they would normally never encourage any other person
out of their will to recognize their presence. If there m.p.wple w'ho. are there by force, per fom may be then
they are weak. But this law exactly strengthens dutlpos.mon that is it is the Gram Sabha which has been given
the power to recognize who my neighbours are, which is my family, whcre do I celebrate my Holi, where do |
do my celebration, and where do I go in tlmel of death. The way the village was defined, the way the hamlets
were defined across the country, whether it is a palli or a bala or any village hamiet that we are talking about,
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they have recognized based on these traditions. They have never followed revenue jurisdiction. They have
always followed their traditional boundaries. I feel if they are given the power to recognize their right, it will be
the best unit possible for want of any better institution. That is my contention.

MR. CHAIRMAN: THANK YOU.
(The witness then withdrew)
WITNESS EXAMINED:
Shri C.R. Bijoy, Coimbatore.
MR. CHAIRMAN: Mr. C.R. Bijoy, I welcome you to this sitting of our Joint Select Committee.

You are aware basically this Bill has been introduced to sort out the differences on the historical injustice
that has been done to the forest dwelliing tribals over centuries. I presume you got a copy of the Bill which you
may have studied by now. Whatever we discuss now will have to remain confidential until the Report is presented
to Parliament. But after that, whatever is recorded can be published or made public unless you specifically
mention that a portion of what you say will have to remain confidential.

You may please begin and enlighten the Committee about whatever aspects of the Bill you think should be
dealt with in a more detailed manner or if there are any changes that you feel should be made.

SHRI C.R. BUOY: Basically, I have made one submission. On the one hand it is related to the problem
related to the definition of the village. So, what I have suggested is that we delete the section which says 'any
area referred to as a village in any State'. That section be deleted. One can modify it by saying that for the
purpose of this particular Act, the village as in Panchayat Raj Schedule II Exemption, 1996, PESA Act can be
used as far as application of this particular law is concerned. Of course, in the submission I have given a lot of
explanations which I am not going into now.

The second one is on section 6 (1). One aspect which I have suggested is the addition, inclusion of other
forest dwellers which, I am sure, is being debated. The second thing is that as far as the village is concerned,
what is mentioned is a local limit. What I have suggested is that one could think in terms of the customary limits
also. That can be taken into account. Therefore, the boundary of that village will also, for the purpose of this
particular Act, have to include the customary limits, whether it is right now classified as a reserve forest or not.

In terms of the procedure, the Bill as it is available in the public domain says, the village or the Gram Sabha
shall determine the rights. Essentially the structure remains the same as it is now. Therefore, one is not arguing
about the provisions in any existing law of rights. Probably, one has to focus more on how to make sure that
whatever change is being made is implemented. One cannot afford to say that in the future that somewhere in
the implementation we have gone wrong. Therefore, what I have suggested is that essentially we follow the
same track as the PESA Act and say that the village actually determines and settles the rights.

If anybody is aggrieved as in the present proposal, theéy can come to the Sub-divisional Committee and the
Sub-divisional Committee then makes its observation and gives it back to the Gram Sabha for its reconsideration
but the decision would be that of the Gram Sabha. All the decisions of the Gram Sabha are directly suggested to
be forwarded to the district level committee and the district level committee in the absence of any objection or
grievance from anybody in the Gram Sabha, within a certain stipulated number of days—I have suggested
30 days—will have to make changes in the record and make necessary notification.

I have added the portion which is there in the Right to Information Act in terms of how do you ensure that
these procedures are complete within 30 days. How do you ensure that the district level committee finishes off
the task? So, I have exactly copied the portion of the Right to Information Act and suggested that if it goes
beyond 30 days and if there are no complaints about it, then there will be a fine of Rs. 250. I have added the
same thing to that.
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. .chlrding the role of the Sub-divisional Committee, I think it is very necessary to make sure that the Sub-
divisional Committee has a role in informing every Gram Sabha about this particular law. It could also
take on this responsibility that wherever the Panchayats or the Gram Sabhas are not theeting, they should take
the responsibility of convening the meetings of the Gram Sabha. There are two full responsibilities. One is
communicating within the jurisdiction, and the second is to ensure that the Gram Sabha meets. There is also a
question that some of the rights would overlap with the rights of some other Gram Sabhas. Therefore, it would
become the responsibility of the different Gram Sabhas involved to collectively to meet and to take decision. If
they are not able to take a decision, if they are not able to meet, then it will be the Sub-divisional Committee who
shall convene the various Gram Sabhas and say you have to take a decision now about whatever are the
conflicting or disputed rights. This is essentially the point as far as this particular section is concerned.

I have also introduced, as I mentioned to you on the Right to Information Act, the portion under offences
and penalty. | have submitted this as a third suggestion.

There are a few other issues, which I have brought, which have been from the region, which | come
from. For instance, one of the major sections of the people in the Western Ghats are the Sri Lankan repatriates
who are essentially Indians taken about 150 years ago, not given the citizenship rights; and under the pact
they have been brought back. Over all, in the State, more than five lakh people have been settled in different
hill areas and they have been the plantation labours. About 80,000 people are there in Nilgiri district alone.
When they came in the Seventies, they did not know anything about the law; they were told that under the
agreement they would be all given three acres of land plus housing, electricity and employment opportunities.
There was a Government set up created for plantation. But lots of things went wrong, and nobody got the
land. Therefore, the local mafias and other prople offered the land and sold the land. The sale took place.
Anyway, they have all settled there and they have been facing a lot of problems including the threat of
eviction in Godalur. Nilgiri region has the history of violent fight whenever the eviction issue comes up.
Fortunately, the situation has come up where people are now insisting on eviction of the right kind of people
and not the eviction of the wrong kind of people.

There is also another major section of people, which is nnder this. During 1951-52, under the Grow More
Food Campaign, a lot of people were encouraged by the Government to go and settle there. They have cleared
up the forest, and they have been living there. But they are constantly under the threat; there have been protests
and some of the people have immolated themselves in the last decade. So, that constitutes another category.
The people there and all of us feel that we would include two categories in the forest dwellers definition. One is,
those people who have been settled because of international agreements. May be, this is one particular case,
but I do not know whether there would be any other cases; I do not know about the Bangladesh; | have no idea
about it. Second is, where as a State Government Programme, they have encouraged the people to move into
the forest 30 to 40 years ago. These two criterions could be added to the whole definition of the forest dwellers.
This is one kind of submission that I have made.

But other than that, one of the major problems for example, in the Western Ghats is that people have been
protesting against the extention of the protected arcas. Now, the argument, which the people are giving, is the
experience of these areas, which have been, declared as wild life sanctuaries and protected arcas. The'momem
it is done, it becomes as exclusive preserve of the mafias. In the south, we have a lot of people \\'rho are mvolve.d
in these mafia things. That is a problem, which is there. So, the people feel that if they are moving in out of this
area, then it becomes a kind of disincentive for the poachers and oﬂ\en to enter. "I‘heu' experience is thnt the
moment you classify into the wild life sanctuary or the national parks, it becomes a ku?d of free for all, especially
for those who are armed poachers. The areas which arc outside, continue to be inhabited, and peoplo are
moving around; and therefore, it is disincentive. The people are also protecting it. In the case of wild life
sanctuaries, national parks they find it difficult to move in and to protect. So, people have been opposing any
further extension of the wild life sanctuaries saying that it is destroying them. I think, this is one major issue that
has come up especially in the Mudummali Wild Sanctuary, Bandipur Nagarholi.
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Then, of course, there is this whole controversy about the cut-off date. The preception from the people in
that area is that 1980 will be too problematic. The big fear is there. For instance, we have a large number of
cases where people would try to sreate records of lease from Nilangur-Kovilangam. Even you have the old
papers, ancient papers, and ink in still being used to manufacture the so-called lease. So, it may be creating
records, pre-dated FIRs so that the some of the big encroachers could claim. They may get the Forest Department
to these old cases and later, they may ask them to identify the land. So, this kind of problems would come in the
cut-off date as 1980. If it is something very closer, then it becomes much easier to verifiable. So, the suggestion
is to keep it as close as possible. There may be definitely a section of people who are not using the forest for any
limited purposes and yet plantation may be there, encroachment of plantation of forest areas may be there. So,
all these issues are there. There is also an increasing trend of drought. For example, Western States. There is an
increasing trend of drought because deforestation and all these kinds of issues have actually led to the agenda
of forest conservation and water very much into the forefront. In fact, now the political parties in both the States
are now forced to take up these issues becaus : of the drought, especially in the hill regions. So, the conservation
agenda is very much there. So, the people feel that they should have a right to conserve. So, somewhere in the
Act though it is mentioned, the provisions of the community conservation component will have to be addressed
very closely. Thank you.

SHRI RAVULA CHANDRA SEKAR REDDY: We have been hearing you. I am happy that you have
givea a detailed note to us. You have shared your experience with the Committee. Since you are interested in
Sub-divisional Committees and thereaf:er Divisional Level, District Level Committees, I would say that on the
one hand you are saying that the Gram Sabhas should be empowered and they should determine everything but
on the other hand you are interested in the cut-off date as close as possible. It seems to be a vague suggestion.
What may be the possible cut-off date? In the presence of Gram Sabha Resolution and in the presence of the
Sub-divisional Committees and District Level Committees, as suggested by you, what purpose would be served?
How are you going to justify the cut-off date, as closer as possible, as suggested by you?

SHRI C.R. BJOY: As far as the cut-off date is concerned, the best cut-off date would be something
which is easily verifiable, and what is easily verifiable is there currently on the ground.

The second thing is that the Bill obviously is intended only for those people whose livelihood is affected.
That is the fucus. Considering that, it would be easily verifiable. If one is talking about the cut-off date of earlier
times, he has to think in terms of trying to build up evidence. Then, all kinds of dynamics would enter into the
picture. So, it makes it easier for practical purposes.

As far as the Sub-divisional Committee and the District Level Commiftee are concerned, what I have
suggested is that the Sub-divisional Committee's responsibilities should be limited to looking into the complaints
and making their observations, and referring them back to the Gram Sabha. It is because, when after some kind
of settlement is over, tomorrow we cannot have the same problem coming over and over again. So, one of the
best ways to enable the Gram Sabha to take the full responsibility for whatever they are going to take is to give
the ball back to the Gram Sabha. And, the Sub-divisional Committee, as I mentioned earlier, has got two
responsibilities. One is to make aware of the Act and the second is to ensure that where the Gram Sabhas are
not taking the initictive to call any meeting of the Gram Sabhas, they should be encouraged to take the initiative.
Similar is about the inter-Gram Sabhas, where the dispute comes. The District Level Committee's job is
essentially this. Once you have the Gram Sabha Resolution, then its job is to efficiently change the records and
settle the whole thing. One can expect that these kinds of change of records are also going to have the repercussions,
which means, identfication of illegal encroaches. All these kinds of things would come in the normal course, but not
essentially as part cf it. So, somewhere along the way, I say that the District Level Committees — once these
records come and when they are changing the records — will have to compare them with all existing records.

And then, they may probably have to refer things for which further action Las to be taken by the Forest
Department for eviction etc.

MR. CHAIRMAN: Thank you, vervy much.
(The Witness then withdrew).



WITNESS EXAMINED:
Shri Ashish Kothari, Pune.

MR. CHAIRMAN: Shri Ashish Kothari, I welcome you to this sitting of our Joint Select Committee. You
are aware that this Bill has basically been introduced to sort of undo the historical injustice that has been meted
out to the forest-dwelling tril:als. You have got a copy of the Bill and we have received your memorandum also.

(Direction 58 read out)

MR. CHAIRMAN: You may now proceed. We will go through the memorandum which you have given.
You do not have to go through that entire thing. If you have anything that you want to highlight or stress on,
please do so.

SHRI ASHISH KOTHARI: Thank you for this opportunity. I would just make a couple of general points.

We are an organisation that has been working for the last 26 years on environmental issues. We have
consistently tried to take a position that the environment canno: just be for the luxury of rich people to go and
enjoy, as often is thought, and that the relationship between the natural environment and local communities—
both adivasi and non adivasi local communities—very very close, very intricate.

So, for a long time we have also been arguing that there is a need for recognition of the rights of local
communities to not just forest but in fact all kinds of natural resources. So, we very much welcome this Bill. But
we also have been a group that is very strongly arguing for the protection of nature. This might sometimes seem
to be contradictory because local people need to use nature, they live inside natural areas. On the other hand if
you want to protect nature, then often the argument is that the local people should not be allowed to stay there.

Our position has always been that we can only protect nature if the local communities are empowered
along with, of course, the relevant Government Departments and so on. So, from that point of view, we very
much welcome this Bill.

Most of the comments I gave are based on the very basic belief that we need to have very site-specific
solutions. India is a very diverse country. It is diverse from the ecological perspective, natural resources, wildlife
and culture and people. so, any solution that is sought to be imposed or brought i for the problems that are faced
cannot be one kind of solution. So, my comments on this would be based largely on the premise that if we can
have a Bill which actually is able to provide for the specificitics that are needed in different countries. For
instance the situation in part of the North-East are very different from the situations in parts of South India. So,

that is our main concern.

If I could take us through the specific comments that we have made in the submission, if everybody has
a copy of that, the first comment we have—and I think you would have received from a number of other people
also—is that we feel that it should not be restricted to Scheduled Tribes. There are equally dependent forest
communities who are non-scheduled Tribes who have been traditionally living inside or adjacent to forem They
should also be given the same kind of rights. However, we would recommend that there be a t,me-pouqd
process of identifying such communities. Especially this is i.mpomnt because there are also a lot of situations in
which people have settled in very recently. They could be migrants from outsnc_le, t!iey could be refugees or other
kinds of people or vested interests who have encfoached on for.st ' lands. This Bill should not be for t!lem. But
it definitely must include those who have traditionally been dependent on forests and I would especully also
include the nomadic communities because they are the ones who are unfortunately lhe most dis-privileged.
They get the least kind of rights. Because they are not settled in one place, they are moving from place to place,
their status is very-very bad. So, our first comment is that it should be expanded to include the non-schedule

Tribes also.
j is wi i which is the definition which talks about
Thesecondm;orcommtwehaveu\ylﬂ{ngardtgmz(b) vhic
conareas.lwouldlinkthistoSectioM.lwhnchunboMndmofpeoplemldeplmdm—mﬁondpuh
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and wildlife sanctuaries. We have been studying the Wildlife Act for the last 20-25 years now and looking at the
problems that the Wildlife Act has created especially for people who live inside these wildlife sanctuaries and
national parks. Our estimate is that at least three to four million inside these national parks and sanctuaries. The
states of these three-four million people has been very-very uncertain. They are living with no certainty about
their rights. They are living with no certainty about whether they will be resettled somewhere else. There is a
situation of conflict and harassment which is very-very common across the country. So, the Bill needs to
address that issue. The way it does so here, we feel, is not satisfactory at all.

If I can refer you to Section 2(b) which is the definition of core areas, and then to Section 4.1 which talks
about what should be done in those core areas for the adivasis . that are there. I have two or three submissions
to make here. Firstly, the term core area itself is problematic. It is a commonly used term in wildlife management
and it refers to a particular kind of area where as a part of a national park or a wildlife sanctuary, a smaller part
is designated as a core area where nobody is allowed to go. That is essentially what it means. However, here the
meaning that we are wanting to talk about is what we have called critical wildlife habitats. These are areas
where the wildlife needs a certain amount of peace and security like where tigers are breeding and bears are
breeding. They need some amount of peace and not too much of disturbance.

But as any good wildlife scientist will tell us, even in a critical wildlife habitat, it is not essential that all
human beings have to be moved out. Some human presence can be allowed but it has of course to be restricted.
The kinds of activities that are allowed have to be restricted. But it is not necessary that everybody has to be
moved out. So, Section 4.1 talks about giving provisional rights to Scheduled Tribes within such areas for five
years. And in that five years if they are removed out fine. If not, they get permanent rights. That is the current
provision is. We feel it is not a solution either to conservation or to the people's rights. That is because what will
happen is that either people will be forcibly moved out within these five years—and I think we should take a
very strong position against any kind of forcible displacement, which is not wilfully allowed or consented to by
the people—or the State Governments will simply sit back and say let the five years pass and people will
continue to stay and then it will become permanent. So, it neither solves the wildlife conservation problem nor
does it solve the problem of the people. We have given suggestions on different alternative wordings on page
eight of our submission.

We have suggested that there should be a process by which these critical wildlife habitats are identified.
We would kindly urge you not to leave this process to the Ministry of Environment. In Section 2(b)— the core
areas are to be identified by the Ministry of Environment. Having closely watched the performance of the
Ministry of Environment for a long time, we do not think that it has the expertise to do this on its own. This kind
of identification of core areas or critical wildlife habitats must be done by an independent body of scientists who
know wildlife science. Once that is done, then, there are three options for them.

Firstly, it is to be determined that people can continue to stay and conservation can also happen. Let me
give example—Srisailam Tiger Reserve or national parks and wildlife sanctuaries—where people are inside but
they are in small number. There are traditional Adivasis who are living in harmony with nature and it could well
be determined that these are areas where people should be given rights there. They should be given joint
management kind of a partnership for that area. Let them also protect the wildlife. Let them enjoy the benefits
of local resource.

Secondly, where it is felt that people are living in a way causing damage to those wildlife habitats, then either
their practices can be change, they continue to live there or of course if that is also not possible, then resettlement
can be opted, but through a process of consent, discussion and dialogue. These are two-three possibilities for such
critical wildlife habitats. Our main concern is that the Bill with this current drafting does not help to do all these two
things. In any case, there is no difference between a provision and permanent right. It has not been defined in the
Act and Bill. Once giving provisional right for five years is like a permanent right. A permanent right even if it
become permanent, can still to be acquired under the Wildlife Act. So, it is actually never permanent. So, there is no
real distinction. Therefore, we need a different kind of approach which we have suggested.
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Section 3(j) on page 6 is about community forest resource—right to protect, regenerate, conserve or
manage any forest resource. Our studies across India has shown that there are hundreds or even thousands of
examples where communities are protecting the forest. As you very well aware in Orissa, there are at least
10,000 forest protection communitics. Recently, we were in Nagaland. There are at least 100-150 villages that
are protecting forest and wildlife. But legally there is no such thing as community forest resource. So, what
could happen in the current formulation is that the State Governments would say, all right, the communities have
the right to protect. What is a community land —panchayat or private land but not reserve forests are not
protect. Forests are Government land. This is already what has happened with PESA where we talked about
non-timber mining forest produce ownership. But many States have said that this is fine on panchayat land but
not in reserve or protected forest. We feel that in most of the documented across the country are actually whers
communities are protecting reserve or protected forest because there is a little panchayat forest except in parts
of North-East where they are owning the forest. So, we feel that the term ‘community forest' needs to be
defined as including of forests which are adjacent to villages or in fact, it should just change the ‘forest land’
remove the word ‘community' and just say forest land because all ready the Bill defines ‘forest land' includes all
kinds of forest.

This may be a mistake but it becomes a very important one—Section 4(2)—recognition and whetting of
forest rights under this Act. In my submission, it is on page 9—forest dwelling tribes, etc. is subject to date—
25.10.1980. This is only for tribes that have occupied forest land before 1980 but there are lots of tribal communities
which have customary access to forest who are not occupying forest lands. They may be on revenue land, a
land that has already been given. So, this Bill creates a peculiar situation that all the forest rights that they
currently enjoy, either customary or otherwise, will not be granted under the Act because they are not occupying
forest land. So, what we are suggesting is that Section 4(2) should apply to only the right which is under Section
3(a)—right to land, the right to pattas for forest land. But all the other rights this Bill provides for, that is rights
to nistar, rights to forest produce, etc. Those should be for any Scheduled Tribe or forest dwelling community,
not only for those who occupy the forest land. 1 hope I am clear. Otherwise, it will create a very peculiar
situation of that kind.

The same situation could be created with responsibilities also. The Bill provides for whole scries of
responsibilities for conservation. But those responsibilities are only for those who have the rights under the Bill.
You have village where under the Bill some people have got the rights. Having got the rights from carlier times
on revenue land or they are non-Scheduled Tribes, then you create a very strange situation. In the same locality
or forest some people have responsibility for protecting forests and others do not. There is a likelihood of a
conflict coming up. Again, we have suggested some changes and said that the responsibility for conscrvation
should be for the entire community or tribe.

Section 5 (c)—on our submission, it is on page 11— ensures that the habitat of forest dwelling Scheduled
Tribe is preserved from any form of destructive practices affecting their cultural and natural heritage. We feel
that this is a very powerful clause because we have seen in Orissa, Chhattisgarh, Jharkhand, Unuanc!ld and
everywhere destructive mining or big dams or expressways or ports arc causing a lot of lpvoc in these kutds of
areas to both people and wildlife. What we suggest is that this is not an adequate provision to stop that kind of
a process. First of all, it should not be only to holders of forest r.ighls who have to ensure that. T!us duty under
Section 5(c) of the Bill is given only to whose who have forest rights. We feel that this is somell?mg that should
be first of all also the responsibility of the Government concerned. The Government concerned is to ensure that
the habitat of forest dwelling community is preserved against destructive practices.

Secondly, it should be for the entire community, not only for those who occupy rights under the Bill. '

Thirdly, we would stress that you could provide a process which includes, for instance, mandatory public
hearing so that any project of any kind which is to come on Iand.s ﬂm.belons to the forcs} fiwllmg community

here they have rights, should have a mandatory public hearing with all the communitics to be affected or

the e itv should have the right to provide or deny consent. Now, we have an administrative order from the
aein?s;‘ym :t?gvironmcm to this effect. But unfortunately it is only an administrative order which says that it has
told all the State Governments before they approve any development project, consent of the local community

should be sought.
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But unfortunately, because it is the administrative Order, nobody follows it. We feel something like this
should come into the B’ll so that it becomes legal, mandatory kind of a thing. That will be one very good check
against very destructive development.

The next point is on the composition‘of Sub-divisional Committee, District Level Committee and the State
Level Monitoring Committee. It is concerning Section 6(8), page 8 of my submission. These Committees will
consist of officers of the Revenue, Forest and Tribal Affairs Departments, and the rest of the composition shall
be prescribed later. That is what the Bill says right now. Now, we feel that it is very important that these
Committees must have the representatives of the communities, and must have the local NGOs both social action
NGOs and conservation NGOs. The Bill should itself prescribe that, and not leave it to subsequent step of
prescription because nobody could predict. I am saying this specially because we have already specified the
Government Departments. So, if we are specifying the Government Departments, which should be there in the
Committees, then we should also specify the non-Government people who should be in the composition of these
Committees.

My last point, Mr. Chairman, is about penalties. I am referring to Section 7. Under Section 7, anybody
who us guilty of killing a wild animal, unsustainably using forest or destroying trees etc., is to be fined up to
Rs. 1,000 plus a penalty under any other law that may be applicable there. Now, supposing a villager kills a wild
animal, he will be fined Rs. 1,000 and also he will be prosecuted under the Wildlife Act or the Forest Act, as the
case may be. Now, we feel that this kind of double penalising is unnecessarily complicated. It will create more
harassment. So, the Bill should either specify what kind of infringement of violations would come for penalties
under this Bill, under the existing Act, under the Forest Act and under the Wildlife Act. Or, it should simply say
that 'because they are already dealt with under the Forest and Wildlife Act, it should be dealt with under the
existing Act.’

There is some vague terminology that could lead to harassment or a lot of misunderstanding. For instance,
at one point the Bill talks about no destruction of bio-diversity. This term bio-diversity is so vague. It could be
plucking of one plant from somewhere; and the Fore<t Officer could come and say that you are infringing the
Act. Or, it could be doing all kinds of damage and could still show that I am not causing damage to the bio-
diversity. It depends on how you define it. So, we have suggested that some of the terms that have been used
here can be much more rigorously defined. We have given some alternatives. We would be very happy to help
the Commiittee if it feels that some assistance i. needed in some of the typical terms as to how they could be
defined.

At the end, Mr. Chairman, I would again thank you for this. As I said, our main concern is how to balance
the rights of the people with the need for conservation. Both are equally important to us. We feel that this Bill
has gone a certain distance, but with these additional changes, I think, it would be the most powerful tool for this
kind of a balance that Independent India has ever created. Thank you.

MR. CHAIRMAN: Thank yocu very much.
(The witness then withdrew)
WITNESSES EXAMINED:
1. Shri Ashok Choudhury, Convenor, National Forum of Forest People and Forest Workers, Kalimpong;
2. Shri Munilal, National Forum of Forest People and Forest Workers, Kaiimpong

MR. CHAIRMAN: Shri Ashok Choudhury and your colleagues, I welcome you all to this sitting of the
Joint Select Committee. You have got a copy of the Bill but we have just received your memorandum. I would
only like to mention that whatever we discuss today will have to remain confidential until we present this Report
to Parliament; and if there is anything that you want us to keep confidential, please let us know it because
otherwise whatever we discuss here will be public after the Report is placed on the Table of the House. We will
go through your memorandum in detail. Though it is just received, we shall certainly consider every aspect of
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}vhat you have presented to this Committee. But if there is anything that you want to stress or lay stress on, or
if you want to highlight and point, you may do so.

Before we start, please introduce your colleagues to the committee.
(Introduction)
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SHRI RAVULA CHANDRA SEKAR REDDY: While appreciating the efforts and suggestions made by
your team, I would like to know as to why you want to exclude the eight North-Eastern States from the purview
of this Bill. The State of Jammu and Kashmir cannot be compared with any other States of the country. But
whenever any legislation is made through the Parliament of India the provisions of the Act are applicable to all
States except for the State of Jammu and Kashmir. Now, do you want to create another such segment? You
may be right in what you are saying from your experience. But how are you going to differentiate? States like
Jharkhand also has similarity insofar as forests are concerned. If the North-Eastern States, the Backward
States and the tribal dominated States are excluded, then the very purpose of this Bill be defeated as far as my
limited knowledge goes. With your experience in the matter you can enlighten the Committee on this point.

SHRI ASHOK CHOUDHURY: The State of Jammu and Kashmir is excluded from the provisions of this
Bill because of article 370. Now, in many of the North-Eastern States, within the Sixth Schedule and outside the
Sixth Schedule, forest is known as private forest. It is not classified, as is the case in Tripura and Assam. The
forest cover in Jharkhand is classified. Now the danger is when it is not classified it could be taken over by the
authorities. So, in the Sixth Schedule areas, in case of the unclassified forest cover there is an apprehension
from our friends in the North-East that it could be taken over by the authorities. We discussed this issue with our
friends from the North-Eastern States and so a proposal is made that in the Bill it should be divided.

Either there should be a provision saying that the community ownership of the forests of the North-Eastern
States would not be affected or there should be a declaration. Then, there is no need. But, in this form, we
apprehend that there will be danger. In Tripura, Arunachal Pradesh and Meghalaya — especially in Tripura and
Arunachal — there is the danger of the Forest Department encroaching upon the community forests. That is the
danger that we apprehend. By calling it a reserve forest, protected forest, they will take it over.

MR. CHAIRMAN: Shri Ashok Choudhury and your colleagues, I thank you very much for having come
and explained your views and position on the Bill. We will certainly consider every aspect that is presented to us
today. Thank you.

(The witnesses then withdrew) :

MR. CHAIRMAN: Hon. Members, two other groups were supposed to come but they have not reached
Delhi. So, as far as taking evidence is concerned, I think we have finished that today.

Now, I would just like to read the schedule once again. The last date for taking evidence is day after
tomorrow, the 19th. Then, the last date for receipt of notice of amendments is 28th'of this month. Written notice
will go from the Secretariat. But I would like to inform the hon. Members that they may take two or three days'
time. In the mean time, you may prepare your amendments and kindly send them to the Secretariat so that we
will tabulate them and prepare them before they are circulated to the hon. Members. Then, clause by clause
consideration will be taken up on 2nd May, 1st May is May Day. So, we are taking it on 2nd Day. On the 9th, we
will take up consideration and adoption of the Draft Report. If there are any Dissenting Notes, then, we shall
give three or four days' time for that. I hope there will be no Dissenting Notes and we will all be able to sit
together and produce a unanimous report which will give strength to our reccommendations. So, I thought that I
should apprise you 6f this time table so that you will have adequate time available with you. You can start giving
notice of amendments accordingly. The last date will be 28th. Day after tomorrow, we will finish the evidence
part of it.

We will meet again tomorrow at the same place at Three of the Clock. Thank you. .
(The Committee then adjourned)
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Shri Hira Ram Raika
Shri Bhopal Ram Raika

(i) Shri Samar Singh, IAS (Retd.)

MR. CHAIRMAN: Shri Samar Singh, I welcome you to the sitting of this Joint Select Committee on my
behalf and on behalf of my other colleagues on the Committee. You are aware that this Bill which Parliament is
secking to introduce is basically to undo the historical injustice which has been meted out to the forest-dwellers,
especially the Scheduled Tribes who have been denied their rights for over a century. You have got a copy of the
Bill which you must have gone through.

I would only like to mention that whatever we discuss here will have to remain confidential until we
present a Report to the Parliament. After that whatever we have discussed here can be made public also. In
case you desire that any part of what you may tell us has to remain confidential you can do so while you make
the presentation in which case we will not include it in the Report.

You may please go ahead and make your observations.

SHRI SAMAR SINGH: Thank you very much, Sir. First of all, I would like to thank the hon. Committee
for giving me this opportunity. I belong to a predominantly tribal district of Doongerpur in Rajasthan. When |
joined the service, the IAS, I had an opportunity to serve in Madhya Pradesh where I was Collector in West
Dimar, Kharbong district and also in Bastar which are again very predominantly tribal districts. Then, subsequently,
I was Forest Secretary in Madhya Pradesh for three years and then subsequently 1 was in the Ministry of
Agriculture looking after forest and wildlife. Subsequently I was with the Ministry of Environment also dealing
with forest and wildlife. So, in a way, | have had opportunity through my career to get acquainted with the issues
which this hon. Committee is addressing.

Sir, I would like to make my submissions in two parts. One is—some general comment which relate to the
scheme of the Bill under consideration and then I have some points, more specific, with relation to certain
provisions of the Bill. In the first part, may I submit, that the main objective of the Bill is undoubtedly to confer
certain rights on the forest-dwelling Scheduled Tribes in respect of forest lands and this is, perhaps, the first time
that a Central Legislation is proposed on this subject which actually falls within the jurisdiction of the State. The
ownership and management of all vests with the State Governments, except such land that may be acquired by
or transferred to the Central Government. Hence, my submission is that the legality and constitutional propriety
of the proposed Bill does need some consideration.

Furthermore, in 1976, the subject of forest was brought under the concurrent List of the Seventh Schedule
in the Constitution thereby giving the Central Government overriding authority in regard to legislation. However,
the central purpose of this move was to ensure better protection and management of forests and not to undertake
action for vesting of rights in forests. Clearly, the proposed Bill is not in line with the approach and intent of the
important constitutional amendment made in 1976.

Besides, the provisions:of the proposed Bill are not exactly in harmony with the objectives and provisions
of the existing Central laws on forests and wildlife—the Indian Forest Act, 1927, the Forest conservation Act,
1980, the Wildlife Protection Act, 1972, and the existing National Forest Policy does not visualise vesting of
rights on forest lands.
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The Preamble to the proposed Bill talks of historical injustice. But the exact extent of the problem is not
spelt out anywhere, nor is there any recognition of the historical fact that in several States the occupation of
forest lands by different categories of persons including Scheduled Tribes has been regularised by the concerned
State Governments from time-to-time. Moreover, while the Bill intends to benefit the forest-dwelling Scheduled
Tribes, where they are scheduled, it is very unlikely that such a restriction would be possible to enforce in
respect of Scheduled Tribes in other places. Besides, what about Scheduled Castes and other disadvantaged
categories who will certainly come forward to claim their share once this legislation is enacted?

Then, the lessons arising from earlier experiences in vesting rights in trees with the tribals particularly in
States like Madhya Pradesh cannot possibly be ignored. That move led to massive exploitation of the concerned
tribals by the middlemen on the one hand and considerable deforestation and felling of trees on privately-owned
lands. In the past five decades, encroachments on forest lands and regularisation thereof has been a very serious
recurring problem in most of the States which have got forests. Vested interests have instigated and taken full
advantage of the situation each time. Influential interests including those in political parties have also played their
partin all this. The connivance of the lower level Government functionaries has further compounded the problem.
The implementation of the proposed Bill will surely provide a golden opportunity to all such interests to flourish
leading to further exploitation as well as large scale destruction of forests throughout the country.

The inclusion of national parks and sanctuaries within the purview of the proposed legislation is fraught
with very serious consequences for the protection of wildlife in such protected areas and is certainly not in
consonance with the provisions of the Wildlife Protection Act, 1972. The Bill provides for a maximum of 2.5
hectares of land per nuclear family. But the term ‘nuclear family' has not been defined. In any case, the
requirements of additional land will be fuelled further with additions to the existing population. In effect, the
recognition of rights on land within forest areas will further worsen the already existing honeycombing of forests
and the hitherto good forest areas will get sacrificed in the process.

By entrusting implementation of the proposed legislation at the level of the Gram Sabha, the ultimate
outcome will be that virtually all the forests in the country will get burdened with some rights, more especially the
community rights. Grazing of Cattle, already a serious problem in the forest management, will become free for
all. The implications for the forest will be disastrous.

Finally, on the general issue, | submit that by dissociating or delinking the Forest Depariment at the State
level, the outcome would be counter-productive and lead to considerable confusion, laxity and loss of accountability
at the field level.

With regard to certain specific provisions of the Bill, I would draw attention to the preamble where there
is a mention of 'for generations'. Unless one is clear as to what one is implying, generations can mean anything
and is subject to interpretation which would be very unfortunate. Secondly, in the preamble, there i§ mention of
'recognised rights', but recognised rights are nowhere defined. The Bill c.!oes not mcmic_m what is meant by
recognised rights. This will lead to confusion. How are these recognised rights so recognised?

In the section dealing with definitions, I would draw attention to clause 2(b) which is for commercial
purposes, but the commercial purpose has been equated to [arge-scale trade or mercantile purposes. Now,
large-scale trac or mercantile purposes create its own implications. lt.says 'fof profit or for large-scale tude.m
mercantile purposes'. I do not know whether the tribals would, at all, md.ulge in Iarge?scnle mde or mmnk
pruposes. | feel that these words are not appropriate at all, It would again be a question of interpretation as to
what is large-scale and what is not so large-scale.

MR. CHAIRMAN: You are talking of clause 2(b), but clause 2(b) is different. It deals with core areas.

SHRI SAMAR SINGH: There is one clause dealing with wmemial purposes. lf commercial purpose u
being used, it should not be interpreted as h{gﬂﬂk. If commercial purpose is not being defined, then there is
a need to define what is meant by commercial purposes.
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In clause 2(d), forest land includes sanctuaries and national parks, which is not appropriate and it would
create its own problems.

SHRI MADHUSUDAN MISTRY: What objection do you have in including sanctuaries and national
parks in the reserved forest land?

SHRI SAMAR SINGH: Sir, sanctuaries and national parks are governed by a different law, Wildlife
Protection Act. By including it here, it would lead to dual management and dual control.

SHRI MADHUSUDAN MISTRY: It is also governed by the basic law for forest land because you do not
have a separate hearing while you declare national park and sanctuary. You take earlier settlement as a settlement
under the Forest Act, 1927 and you do not have a scparate hearing when you begin to declare a wildlife or
sanctuary. .

SHRI SAMAR SINGH: Sir, there is a provision in the law. Now, it is a different matter that the implementation
may not have been done.

SHRI MADHUSUDAN MISTRY: It is always a followed practice by the Forest Department that since
all the hearing has taken place at the time of declaring any area as a reserved forest, there is no need to have a
further hearing while you are declaring the same area as a sanctuary or national park.

SHRI SAMAR SINGH: Sir, I would humbly submit that a reference to Wildlife Protection Act would
clarify this. There is a provision there for settlement of right when any protected area is declared.

SHRI MADHUSUDAN MISTRY: It does not take place.
SHRI SAMAR SINGH: It is a question of implemention.

SHRI MADHUSUDAN MISTRY: It is not a question of implementation, it is a question of interpretation
by the Forest Department. It is interpreted by a large number of Forest Departments of this country that there
is no need of a separate hearing under the Wildlife Protection Act if we intend to declare certain area, which is
a reserved forest, as a sanctuary or national park.

SHRI SAMAR SINGH: If I may submit, the settlement is the responsibility of the Collector of the District
under the Act.

SHRI MADHUSUDAN MISTRY: This is done under the Forest Act. The Collector does not go. The
Settlement Officer works under the Forest Act.

SHRI SAMAR SINGH: It is not implemented properly, by the law is there.

SHRI MADHUSUDAN MISTRY: There has been a clear view of the Ministry of Environment and
Forest Departments because it has not been done for years. In fact, it has been the very view of the Ministry of
Environment and Forest, even when you were there, and all the Forest Departments of different States that it is
not being done because there is no need of a separate hearing. It is because the hearing has been once made to
declare any area as reserved forest and after that you declare the same area as national park or sanctuary.

SHRI SAMAR SINGH: Of course, I have not looked at it this way. I have never interpreted it this way.
Since the law is there, it is for all the executing agencies to implement the law.

SHRI MADHUSUDAN MISTRY: What would you do? These are not the reserved forest areas where
there is no settlement and there are no villages and so on. There are villages and there are people. People are
living over there. In fact, they have been cultivating forest land for years, even after 1970, 1980 and so on and
so forth. Once you declare that area as reserved forest under section 4 of the Forest Act, all settlement process
comes, more or less, to a standstill. You know and we all know how the process has been carried on by the
Forest Department or the Settlement Officer all these years. What would happen to these people who have
been cultivating land for years in the sanctuaries and national parks, even after we declared them as reserved
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are_as? Between 1970 and 1980, there was a trend to declare a large number of forest areas as reserved—
national parks and sanctuaries—so that one can protect the land, and not wildlife, and Forest Department could
protect its strength. It can increase but not decrease. How would you deal with this problem inside the national
parks and sanctuaries?

SHRI SAMAR SINGH: Sir, we went into this issuc at great length when & task force was recently
appointed by the Prime Minister to look at the tiger situation. In the report we have somewhat analysed this
problem. We have recommended very clearly that this is a serious issue, and once for all there is a noed to
decide which of these areas need to be settled and which are not to be settled.

SHRI MADHUSUDAN MISTRY: What do you mean by settled?

SHRI SAMAR SINGH: It means that even the boundaries of that protected area can be redone if it is
actually established—after looking at the ground situation—that these particular areas need not be a part of the
sanctuary or a national park and has been wrongly brought under the protected area.

In respect of those areas that are absolutely in the core of the protected area, there may be a need to
resettle the people. They should be given a good package as we do in respect of other development projects. So,
some finality to this matter is absolutely important, and there is a need to deal with it. I would like to mention that
I am not at all against the Bill.

SHRI MADHUSUDAN MISTRY: | am not saying it. I am simply trying to clarify the point because I
have a different view with regard to this issue. It is a very big problem, and it is going to create a lot of problems
in this country if we try to shift people out because of wildlife being there. It may be a priority of the Forest
Department, but it may not be a priority for the other departments. I would like to make it very clear that | am
not trying to drag it in this. It was just asked to clarify because whatever information is coming out very clearly
from the Environment and Forest Department. In any way, there is bound to be difference on certain issues of
this kind.

SHRI SAMAR SINGH: Section 3 deals with the Forest Rights, and in clause (j) there is a mention about
the community forest resource. But this community forest resource has not been defined any where. If this term
is used, then there is a need for it to be defined in the Bill. There is also a mention of sustainable use and
unsustainable use, but these terms also have not been explained anywhere in the Bill.

SHRI MADHUSUDAN MISTRY: If I am not wrong it is for their rights, etc. only. You also mentioned
this point earlier, and you must know it more than me that before the forest law came or at the time of the first
forest law the rights of the communities were their privileges. They were the privileges of the community living
at that place. But it became a right and concession after 1952 policy, and after the Roy Burman Committee
Report—which they presented to the Department and another Committee was set up by the Department of
Environment and Forest—they became more or less concessions, and the rights were completely withdrawn.

Now, you say that the 1952 forest policy should override because of this as they are living in the proximity
of the forest area. It does not mean that they have the first right above the national interest. Therefore, national
interest and local interest had become an issue at that time. Are you saying in your submission that the privileges
had become a right and a concession, and now the right has gone and it has become simply & concession? Do
you think that we should not restore—if not all of them—at lcast certain rights to these people?

SHRI SAMAR SINGH: No my submission is not at all this. My submission is only that the term community
forest resource has been used here, but nowwhere has it been explained u.to what commumty forest resource
actually is. It should be explained in the definition. Otherwise, it would be interpreted in different ways.

SHRI MADHUSUDAN MISTRY: Do you mean like village forest?

SHRI SAMAR SINGH: Sir, in whichever way it is defined, but my point is purely dut if lhere is a
definition of Gram Sabha; if there is a definition of forest village; and if there is a definition of habitat, then in the

same manner the term community forest resource that has been used here should also be explained.
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Likewise, the term sustainable use and unsustainable use has been used here, which is likely to create
confusion.

MR. CHAIRMAN: In section 2 (n) it has been mentioned that:

""sustainable use” shall have the same meaning as assigned to it in clause (0) of section 2 of the
Biological Diversity Act, 2002,"

I think, as far as this issue is concerned, it has been taken care of by this sentence.

SHRI SAMAR SINGH: I will come to a few other points that would explain it. In section 4 there is a
problem of making a distinction between those who are declared scheduled and those who are not declared
scheduled in the areas where they may have been in occupation. It would be a very difficult situation. During
1978, 1979 and 1980 we did our best to regularise occupation of forestlands in Madhya Pradesh. I was the
Forest Secretary at that time. I was also the Collector in West Nimad district when extensive areas had actually
been occupied, and the Government declared that this should be regularised. Now, making a find distinction that
person 'A' is scheduled and person 'B' is not scheduled is very difficult. Therefore, he will be deprived of the
benefits, and the Government machinery will exploit this to the hilt. This would lead to a lot of confusion.

MR CHAIRMAN: In other words, you feel that the non-scheduled tribal forest dwellers should also be
included in it.
SHRI SAMAR SINGH: My submission is that everybody should be treated at par. It is not the question of

tribals alone, but the non-tribals also. In the past in several States including Madhya Pradesh, Maharashtra,
Kamataka, Gujarat, etc. those who have been in occupation were all treated at par.

SHRI MADHUSUDAN MISTRY: What do you mean by occupation?
SHRI SAMAR SINGH: It means those who had occupied it.
SHRI MADHUSUDAN MISTRY: Do you mean those who occupied the land?

SHRI SAMAR SINGH: In fact, the cutoff date for the occupied forest land has shifted from time to time,
and now there is a date of 25 October 1980. It is the date picked up because the Forest Conservation Act was
brought into force at that time. My very humble submission is that this is an arbitrary date. This date will be very
difficult to establish on the basis of actual records. It is something, which would again be used by people to
distort and create fresh evidence.

SHRI MADHUSUDAN MISTRY: A circular has come out to find out the occupants of the land through
Gram Sabhas rather than depending on the Forest Department's data. That way, the Committee is right.

SHRI SAMAR SINGH: Sir, I have been in-charge of that Department and I know the problems involved.
1think, we have to be definitely innovative in this respect. I think, we have to adopt ways ot doing it. I will, at the
end, make one suggestion for the consideration of the Committee on this point.

Sir, I have already submitted that on this issue of ceiling of 2.5 hectares per nuclear family, the term
'nuclear family' will have to be properly understood because to the best of my knowledge, ithas not been defined
anywhere in the Bill.

MR. CHAIRMAN: That is the higher ceiling limit. Generally, nuclear family means husband, wife and
dependent minor children.

SHRI MADHUSUDAN MISTRY: I think, you must be knowing that in Madhya Pradesh and also in other
places, if I possess revenue land, then, it is the revenue land plus the forest land, the total of which comes to
2.5 hectares.

SHRI SAMAR SINGH: I am not to so much on the question of quantum of land. I am saying that the term
nuclear family' should be put down in the Bill as to what is understood by it. Then, Sir, in section 4(6) and (7), which
talks about certain responsibilities devolving, the question of adding wildlife and biodiversity should be considered.
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level, despite the fact that all authorities have been vested at the local level. My worry is that local level officials,
in this process, may be either carried away for a number of factors. If you take that decision-making process a
little far away, then the influence gets decreased.

SHRI SAMAR SINGH: In any case, there is a forum at the District level. I am saying this on the basis of
my perception. I feel that taking this whole thing up to the District level is only going to delay things. On the
question of influence, if this is allowed to happen in a haphazard way there is a problem. But if there is proper
supervision and monitoring, this should not create a problem. This is my submission.

In section 7, which is relating to penalties the penalty is somewhat a flat amount. It is not linked to the
gravity of the offence. Of course, it says that if it is repeated the right can be taken away and all that. However,
there is a difference between cutting one tree and cutting several trees; killing a wild boar and killing a tiger. So,
there are differences which need to be appreciated. I feel that that aspect has not been reflected here. And, of
course, the word forsts or any other aspect of biodiversity can mean a lot of things, something more serious
requiring a bigger penalty and something which is much lesser in extent.

SHRI MADHUSUDAN MISTRY: Do you mean that the present practice should continue?

SHRI SAMAR SINGH: I think there should be some kind of grading of offences.

MR. CHAIRMAN: What he means is that the punishment should differ according to the quantum of offence.
SHRI SAMAR SINGH: Seriousness of the offence.

SHRI MADHUSUDAN MISTRY: That is what is happening today. It is being decided by the Range
Officers mainly. If you cut non-reserve tree it would attract more penalty than if you cut a reserve tree.

SHRI SAMAR SINGH: There should be some distinction made between cutting one tree and cutting 100
trees because destroying a forest includes the both.

SHRI MADHUSUDAN MISTRY: Agreed. But as per the examples given, even if you cut one tree you
will be fined as if you have cut 100 trees. And the whole offence is being compounded. Money is taken as a
deposit from the person. The case goes ex parte. The amount which has been deposited is put as a penalty.
Some amount is treated as penalty. That is the practice being adopted by the Forest Department throughout the
country. The person never gets a chance to defend himself or herself. I am sure the same thing will be repeated.
As aresult, the tribals and other forest-dwellers in the country become victims and end up paying a lot more fine
than those who actually cut 100 trees. How would you prevent it?

SHRI SAMAR SINGH: A distinction should be made on the basis of the gravity of the offence that there
will be a higher penalty provided in the case of those who actually resort to that kind of a thing. The language
used is 'engages in unsustainable use of forest or forest produce'. I am only bringing to your attention problems
that will arise in implementation. But the use of language here will create confusion in the implementation at that
level. This is all that I am saying. When it says, 'that engages in unsustainable use of forest or forest produce’,
it is language which is very vague, very ambiguous. It can be interpreted in any manner.

Section 13 deals with tribal affairs, Ministry of Tribal Affairs being the nodal agency. It says, "That shall be
a nodal agency for the implementation of the provisions of this Act'. The Government in its wisdom has decided
that Ministry Tribal Affairs should do it. The nodal agency can be the Ministry of Tribal Affairs. Undoubtedly,
since the forest land is involved, the two agencies must work together. I wonder if this leads to dual control; dual
management; dual interpretation. Of course, this raises this other point that at what point is a person punishable
under this Bill. That is because Section 14 says. "Save otherwise provided in this Act, the provisions of this Act
shall be in addition and not in derogation of the provisions of any other law for the time being in force". A person
who commits an offence here is liable as he is liable under other Acts, It has not been taken care of in the Bill
as to at what point of time and in what type of cases this law will prevail. It says, this will be in addition to. In
other words, a Forest Officer, a Wildlife Officer, or whoever it is who is responsible for managing, can also
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in.stitute action under those laws. How will this be treated? | feel that this aspect has not been adequately dealt
with under this Bill.

I feel that certain terms which have been used here like wildlife, biodiversity, etc.,-habitat is now got
coyered-should be actually explained in the definitions. One must know what is the meaning of a term which is
being used here because they have specific meaning under different laws already in existence also made by the
Central Government and passed, of course, by the Parliament.

Finally, I am reacting to the point which was made. I am not making out a case that the issue of addressing
the problems of those who have been in occupation of forest land should not be dealt with. I am all in favour of
it being addressed seriously. It must be addressed with utmost urgency, but not in piecemeal manner. If the
Scheme of the Bill is tightened up, I would submit that it should be subjected to very close supervision and
monitoring, it should be undertaken on a pilot basis and experience gained, and it should be a time-bound
exercise.

In other words, it should not be a question of spreading it over a long period of time. It should be time
bound. It should be a Mission project. It should be done quickly with a cut off date. Only then, it will achieve the
purpose that we are trying to address.

SHRI MADHUSUDAN MISTRY: You said that it should be time bound. A circular has been issued by
the Ministry of Forests to respective State Governments in regard to the land cultivated before 1980.The
complete process should be made time bound. But the circular was not carried out. The very attitude of the
Department is not to give the land to the people. Once you put a time limit, you would say that the time is over.

The process of giving the land is cumbersome. The land has to be earmarked, surveyed and the title has
to be issue. Do you think that the Police department of the country has the surveyors or machinery to complete
this process within five years? I belong to Gujarat where I am hitting my head for more than eight years. Still,
they have not been able to give pattas to all the tribals for which they made a decision in 1997. Party because
there is a lack of resources, no surveyors, etc. Now they claim that the time is over. They say sorry and that
every thing is in fructuous and we cannot give the land. How would you deal with this?

SHRI SAMAR SINGH: I was not dealing with the Forest Department. | was talking of the entire
Government machinery. I have implemented it in the district of Kharbong where I had gone as collector in 1968.
We had to deal with several thousand hectares of forest land to be settled. The entire district machinery got
done to do. Time bound is not for the person in occupation, it is for the Government machinery to implement.
That is what I meant. What I meant was no department will be able to implement it. | have seen Tribal Affairs
Department also very closely. They have no machinery at the ground level to implement this kind of scheme.
This has to be done by the district administration in its totality. My submission is, let this be done as an integrated
approach with all agencies who are concerned with it—Revenue Depmmen't. quests Demant and the
Tribal Affairs Department. This must be given on a time bound basis. Why I said ‘pilot’ because if we try to do
it in the districts of the country. supervision and monitoring will not be easy. Therefore, to gain experience and to
establish models, it should be taken up in a few places ina time-!:ound manner and in d\e manner in which [ am
submitting. Then, it will be done because I have practical experience of having done it.

MR. CHAIRMAN: Thank you very much.

(The witnesses then withdrew)
WITNESSES EXAMINED:
1. Shri Padmakumar, SEVA, Madurai

2. Shri S.P. Muthiah.

i the sitting of this Joint
HAIRMAN: Shri Padmakumar and your colleagues, I welcome you to
Selectbz:%mcx:nittee on my behalf and on behalf of my other colleagues on the Committee. As you know this Bill
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is being introduced in Parliament to undo the Historical injustice which has been meted out to the forest-
dwellers, especially those of the Scheduled Tribes. We have seen your memorandum.

I would only like to mention that whatever we discuss here will have to remain confidential until we
present a Report to the Parliament. Afterthat whatever we have discussed here can be made public also. If any
‘part of what you may tell us has to remain confidential you can do so specifically while you make the presentation
in which case we will not include it in the Report.

You may please go ahead and make your observations in brief and make important points which you have
not covered in your memorandum.

(Introductibn)

SHRI PADMAKUMAR: There are three different angles if you look from the bio-diversity dimension or
livelihood contribution or ecological security. These three dimensions countribute to the process. Even though
we have many pastoralist, they are facting problems. The most important and the critical one is resource
alienation that is the resource base is shrinking day by day. it is immediately affecting the pastoralists and their
livelihood. If thier access to the forest will be denied, definitely it will impact on their livelihood. so, our humble
submission is that, all pastroalists, inlcuding Raika in Rajasthan belong to OBC and not STs. Irrespective of
different castes access to the forests should be given. Kindly also look at the different dimensions including
pastoralists categories in the Bill rather than confining the STs.
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SHRI S. MUTHIAH: (spoke in Tamil)

MR. CHAIRMAN: Basically the gist of what the witness has said is that they belong to a nomadic tribe
ttle had been earlier grazing in the forest lands. But after the Joint Forest Management came into
adu and with the formation of the Village Committees their cattle are not being allowed to graze
in those areas. He wants the Committee to consider this aspect of allowing this nomadic tribe to let their cattle
graze in the forest lands which they have not been entitled to doing since 1992.
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SHRI PADMAKUMAR: Naturally, depending upon he situation the destruction of the forest by the

animals will be caused. If the number of animals is more than gracing capacity, then it will cause damage. So,
some kind of control is required.

MR. CHAIRMAN: Basically most of these tribes are nomadic tribes. They roam from one place to
another. This Bill is seeking to give rights to traditional forest dwellers. Do they have any proof of having got
permission from the Forest Department?
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MR. CHAIRMAN: If they do not have any proof on what basis they will be recognised as belonging to
nomadic tribe who has been dependent on gracing in forest land or forest areas for their livelihood? 3ITq H& ®
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SHRI PADMAKUMAR: Actually, the biggest problem is that they are migratory in nature. In a way, that
is good. Since they are not sedentary in nature, it is ecologically not damaging. India's best livestock breeds are

available with these people. Even if you look at the animal husbandry services, it is not reachingthem because
they are migratory in nature. In spite of their contribution, they are left out in the development process.

SHRI S. MUTHIAH: (Spoke in Tamil.)
MR. CHAIRMAN: Thank you very much.
(The witnesses then withdrew)

MR. CHAIRMAN: Can | have your attention please? For those Members, who were not present yesterday,
I would like to read the schedule again. Tomorrow we are having the last day for taking evidence from witnesses.
Then, the last date for receipt of amendments is 28th. On the 2nd of May, 2006, we will take up clause by clause
consideration of the Bill. On the 9th of May, 2006, we will take up consideration and adoption of the Bill and
report.
Okay, we will meet again tomorrow at the same time.
(The Committee then adjourned)
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WITNESSES EXAMINED:
1. Shri Valmik Thapar, Ranthambore Foundation

I Shri M. K. Jivarajka, Member, Central Empowered Committee

III.  Representatives of All India Agriculture Workers Union
(!') Com. Suneet Chopra, Joint Secretary, AIAWU
(i) Com. Kumar Shiralkar, Member, Central Working Committee, AIAWU

IV.  Representatives of ANTHRA (NGO), Secunderabad
(i) Ms. Sagari Ram Das
(i) Shri N. Madhusudhan
(iii) Shri K. Pandu Dora

V. (i) Shri N. Sanyasi Rao, Director, ARTs (NGO)
(ii) Shri K. Krishna Rao
(iii)Shri D.S. Prasad
(iv) Smt. P. Bhudevi
(v) Shri Narsinga Rao
(vi) Shri Sankara Reddi

VL. (i) Shri Koshi Baby
(i) Shri K. V. Poulose
(iii) Shri P.H. Abdul Kareem p
(iv) Shri K. Bala Murugan

VIL.  Representatives of Adivasi Mahasabha, Gujarat
(i) Shri Gova Rathod
(ii) Shri Datubhai Vasava

MR. CHAIRMAN: Shri Thapar and Shri Jivarajka, I welcome you to this joint sitting of our Committee.
You are aware that this Bill has basically been introduced to undo the historical injustice that has been done to
the forest dwelling people, especially the tribal. I hope you have gone through the contents of the Bill.

(Direction 58 was read out)
(Introduction)

MR. CHAIRMAN: You have circulated a Background Note to the Committee. We will surely go thrqugh
this note in detail before we make our reccommendations. If you would like to say anything other than this or

would like to further explain you are welcome to do so.

SHRI VALMIKI THAPAR: | am going to try and focus on the points I really f_eel concern national parks,
protected areas and sanctuaries. My colleague will talk more about the forest land in general.

i lowed the story of our national parks, I believe that the national parks of India, which are one
per cel::z;'ncif:::lu'y's land masgforest land forms 23 per cent of the land mass of India, no righ-ts lhoulq accrue
on national parks. The reason we have national parks is to preserve the natural tneu.ure of a nation. | tfeh:ve the
wealth that you find in one per cent of natural parks cannot be mawhed anywhere in the country by i:; c;.re'um
exchange reserves or gold deposits. This one per cent of nauoml- parks was cmtod over a ?er :nd tnx
starting from British India, post-independence, into the Nehru era, into Shrimati Indira Gandhi's time nd the
successive Governments that followed later for the t{npom Indians. It is meant to be locﬁ up becauu. , it is
reasure house whether it is the forest produce.. n}edu:m{l plants, minerals, 600 nven'l pere't:hnu mmim
which the national parks give birth to. I believe it is very difficult when you have large villages with popu
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inside the national parks to control some of the damage that takes place. The damage does not take place by
genuine tribal or forest communities. The damage takes place because there is always a minority who come in
and try and plunder these natural treasures. Therefore, in my opinion it is very important that national parks
should have no rights.

I believe sanctuaries which form 3.5 per cent of the country's land-mass should be dealt with differently.
In sanctuaries there should be too lots of happenings; strategic villages in sanctuaries where you want to
preserve vast tracks of land because there is natural wealth. You have to do resettiement and rehabilitation in
the very best possible way. That means any human being who is to be resettled must get the best deal that can
be bought for him; the best land, the best agriculture and the best area and only when that person is wants to go,
he is resettled. Other villagers who do not want to go to sanctuaries should have the rights to remain there. This
should be carefully formulated by a special Commission that looks into the human problems and the wild life
problems.

We must find a way in this Bill that the wild life and the natural treasures of this nation have equal amount
of rights because we do not save wild life for a picnic to go out and look at tigers or wild life. Wild life determines
the quality of life in a nation for all the people. We believe that water reservoirs, national parks and sanctuaries
provide water to 100 million people. They cannot be fiddled with at any level or lost by chance or by accident of
a legislation which could create such a problem.

I believe somewhere around the line that you cannot distinguish between tribal and non-tribal. I have spent
30 years travelling the course of this country from State to State. I have been in forest villages and tribal villages.
I have started my education in university in sociology, not in wild life. I have to do a lot of courses in trying to
understand the problem. They are neighbours. The tribal neighbours who face non-tribal neighbours in the same
place. How can you distinguish between both of them? You will have some of the most violent clashes if it
remains just a tribal Bill and does not look at forest communities and non-tribal. It would be disastrous for this
country and I believe that is the second most important point.

We have also tried in this Paper at some point to provide some alternative on how to deal with the issue so
that there is justice done for the people who live in our forests. I call them forest communities, both tribal and
non-tribal. There are ways in which people of different opinion can come together and can find solution where
a Bill like this really becomes focused and meaningful for the broad perspective 23 per cent of forests because
these are our last reservoirs, our last natural treasures and our last bio-diversity. When this goes we will have
nothing to lean on. If we lose our national parks today, we will not be able to get forests in other countries. We
just have to live on what this country produced over centuries. So, we just have to find a way which is highly
sensitive in my opinion to bring this together. I will give it to Shri Jivarajka, because he knows much more the
legal side and looks at forest issues differently. For your reference, we have also tried to list in this all the
Supreme Court orders that cover forest.

SHRI M. K. JIVARAJKA: Before covering other issues, I would like to cover one particular issue which
has been covered by Shri Vaimiki, that is whether the rights should be only for the tribal or for all forest dwellers.
I will give you some statistics which will show how dangerous the situation will be if the Bill is restricted to only
for tribal and Scheduled Castes and other forest dwellers are excluded from the purview of this Bill.

In Madhya Pradesh some study has been done by the Ministry of Environment and forest. About 12-13
years back 90,561 hectares of forest land was regularized. Out of 90,561 hectares, which was diverted for

regularization of encroachment on forest land in favour of forest dwellers, 55,023 are tribal families and 15,180
are non-tribal families.

In Chhattisgarh, 1,30,421 hectares has been either identified or formally diverted already. Out of that,
40,465 are tribal families and 27323 are non-tribal families, i.e., Scheduled Castes and other weaker sections of
the society. In Maharashtra, before the enactment of the Forest Conservation Act, 82,771 hectares has been
diverted. Out of that, 72318 are tribal families and 53,586 are non-tribal families. As a citizen of this country I
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very humbly submit that please do not distinguish between the Scheduled Tribes and Scheduled Castes and
other weaker. sectigns of the society who are living at the same place and dependent on the same piece of land.
1 am not saying this as a person who has interest in forest conservation because if my suggestion is included
much more forest land will be lost. I am saying so because it will create violent reaction and will lead to division
of the society. Nobody will be able to control it. They have their own way of understanding a law. That will
understood only in one way that this Act has given this right and | have been denied and that there was no reason
for me to be denied this right. Please keep that thing in mind while deciding this matter because historically, at
least for the last 70 to 80 years whether it is Tongya village or forest village and even the areas which are under
autonomous district council of North-East or any other place, at no point of time distinction between the tribals
and Scheduled Castes has been made. There is no need of doing that especially when you are talking about
undoing the historical injustice. In fact, if it is done it will become a historical injustice in the present form if this
is not removed. I must add that we had attended meetings before the hon. Prime Minister and the Home
Mainister at different places and everybody agreed that it should not be done. But ultimately the Bill remains in its
present form only because of one problem that if the Scheduled Castes and other weaker sections of the society
are included, then this Bill cannot be piloted by the Ministry of Tribal Affairs. It was a question of allocation of
business and for such a petty thing such type of thing should not be allowed to be done in this country. In any
case, we will come to this later on which Ministry will deal with what subject. As per the Constitution, under rule
and not by a piece of legislation it is decided that 'x' will be dealt by this Ministry or by that Ministry. It is always
the Ministry which deals with the subject. If required there can be a Ministry of Tribal Welfare, Social Welfare
and Others which have a common mandate of dealing with this Bill instead of restricting the scope of this Bill to
a particular Ministry or to a particular section of the society. Please keep one thing in mind. You are dealing with
one time distribution of rights and assets. Differentiating between one class of society vis-@-vis other class of
society which are living in identical places will have disastrous results. One cannot even quantify the consequences
which will be followed especially in the remote areas of Arunachal Pradesh, Nagaland, Meghalaya, Chhattisgarh
and other places where already a lot complications are there.

Secondly, this Bill basically provides for three things. One is land rights over forest land, second is rights
over forest produce and the third is division in respect of national parks and sanctuaries. Without going into
other details, if you see sub-section V of Section 4, de facto it means that each of the family will be eligible
for allotment of 2.5 hectares of forest land provided such land is under his occupation as on the date of the
commencement of this Act. It does not say whether that area was historically under agriculture or not under
agriculture. He will be eligible. This issue was discussed again and again and without any r‘eservatio.n in every
fora every participant agreed that the area which was historically not under agriculture or wh.nch was hmon'cally
not under individual ownership will not be assigned and accordingly sub-section Il of Section 4 w.u'modlﬂed.
But by introducing as on the date of commencement, in sub-section V(1), in fact a worst scenario is there. If
you read both sections together, it only means that even if one member of 'sc'heduled castes or a scheduled
tribes resides in the forest within each nucleus family of such tribe will be eligible for claiming right over 2.5
hectares of forest land provided he claims that this particular piece of forest ln_nd up to ?.5 h.ecwes was
under his physical possession. It does not talk about the area actually under agncu!ture historically or the
person was actually occupying that area historically or some other person of the_ tribe was occupying thhal
area historically. The Bill in the present form merFIy says that subj.ect to his getting the land at the
commencement of the act, i.e., at a future date even if today that land is under'det?se forest and after two

hs or four months if somebody goes and claims that I am the occupant of this piece of Innd,’ then as per
e oo ont rovision of the Bill he becomes eligible for allotment of 2.5 hectares of land. There is no reason
e P l')ll not claim right. Each of them will claim right over 2.5 !ICCWCS, then the total area which is
w"iy'lt)ll‘e)t,' Wlallotment becomes mach more than the forest which falls in the schedule arca as on today. The
;ll::l)o:e 00; this Bill is to ensure that the land which was under agriculture as on 25.10.80 and not to ensure

. . : ified in such a way
i i tributed then please consider that the language is modified in suc .
thatevery iece ool b;x:tlsfo:est land whl:ch was under agriculture as on 25.10.80 or under physical

it is made clear that only ' ag . i
2::11';&';:1 weill be eligible for allotment subject to an upper limit of 2.5 hectares. | am again repeating, in
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every for a right up to the hon. Prime Minister everybody agreed that this is the purpose of the Bill.
Unfortunately, the language remains the same or it has been modified in such a way that the thing becomes
much worse than what it was originally anticipated.

Then what is the right? If you see sub-section II paragraph (f) one of the right is minor forest produce. It
includes all non-timber forest produce of plant origin including bamboo and brush wood. Read this along with
Section 3(a) and 3(c), right of ownership and access or use or dispose of minor forest produce. Where will it
could be quantified or qualified as forest or reserve forest or protected forest or even deemed forest? Then if it
gets transferred to individual, he has the right. When somebody has a right, others do not have a right. So, the
right of the Government today either to harvest or sell or batter use or distribute is immediately taken away. The
Government will not have any right afterwards even if there is some cyclone or something else in some area to
use even a single piece of land or anything out of this. Everything becomes private property. It de facto
becomes a private property which historically was never there. It is without any restriction. Now you see the
sustainable use which has been defined. If you see paragraph 5(a), it reads that except for those activities that
are permitted under such rights no other activity shall be allowed that adversely affects the wild life, forest and
bio-diversity.

In other words it means that if something is given as a right even it adversely affects the Wildlife and even
if it adversely affects the provisions of the Indian Forest Act and even if it results in felling of the naturally grown
trees, those are permitted. I would like to submit if this was the intention of bringing about this Bill, or this has so
happened because of some problem at the stage of drafting. If the purpose is to allow sustainable use of forest
products, then this portion needs to be re-drafted and the right over minor forest produce requires to be regulated
in such a manner that it is used only in a sustainable manner. What is defined is unfortunately your Biological
Diversity Act of 2002 and other Indian Forest Act and such other Acts. Even if the use results in clear felling of
naturally grown forests which have been historically under forest, over exploitation of a right or whether it is
grazing or removal of bamboo, this Bill provides de facto that in respect of minor forest produce, as defined
under this Act, any type of removal of minor forest produce whether it is on a sustainable basis or on an
unsustainable basis is permitted.

The second thing is that in this country bamboo and such other minor forest produce are in short supply and
there is a huge gap between demand and supply. For the same piece of land, for the same piece of minor forest
produce if two different groups are laying claim or wanting to use, then how that has to be sorted out? How
equitable distribution is to be done? It is nowhere mentioned. It means that I have a right as a person, any person,
say X, y or z who has a right can go and can collect minor forest produce and if there is a conflict, then they have
to resolve the conflict amongst themselves and find ways as to how that conflict has to be sorted out. It is a very
dangerous situation.

Before any Act is passed, the purpose of the Act is first decided. What I am trying to request is that the
Committee may please consider as to what is the purpose of this Bill. Is the purpose of the Bill is that all forest
land which was under encroachment, or under personal occupation, irrespective of the purpose, irrespective of
the whether it is legally recognised or not, should be allowed to be given on an individual right? If it is so, then the
entire Bill requires to be re-drafted, because that is not the purpose of this Bill. If the purpose of the Bill is that
some legal right is created over minor forest produce, then that needs to be clearly laid down instead of giving a
wide definition of minor forest produce giving unlimited rights which may lead to unsustainable use of this
resource.

The next point is that the Bill does not differentiate between Government owned forest and privately
owned forest. There are many privately owned areas in this country which'come under the definition of forest,
or what is known as the deemed forest. Suddenly after the passage of this Bill, a private ownership of a forest
will become somebody else's property and he is legally entitled to claim minor forest produce as well as his lien
on this piece of land if it is given under the category of deemed forest.
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. Sir, coming back to the issue of national parks and sanctuaries, I would like to submit, if you see, the way
it ha§ been provided for in this Bill, you would find that in respect of national parks and sanctuaries, in special
proviso to para 4(i) rights for five years have been given in respect of land falling within the national parks and
sanctuar'les. De facto it means that there will be right for cultivation within the national parks and sanctuaries.
T:here will be rights for collection of minor forest produce and there will be rights for felling bamboo and also
rights for selling these. This is totally in contravention of the provisions of the National Forest Policy; this is
tota.lly in contravention of the provisions of the Wildlife Protection Act; and this is totally in contravention of the
Indian Forest Act. It is also totally against a large number of Supreme Court directions issued. We have enumerated
about these in our note and I would not like to go into the details of those. Against such directions of the Supreme
Court order of 14.02.2000, I do not know how these provisions could be implemented and what type of a conflict
situation it would lead to once these rights are provided.

Now, again in the next para it has been said that, ‘provided further that such provisions in such core shall
become permanent if the holders of such rights are not relocated with due compensation with these rights.' ]
would only request you to please calculate the financial amount that would required for re-location. If you
quantify in monetary terms, after these rights are given, it would come to trillions and trillions of rupees which
may be hundred times more than our annual Budget. I would only submit, why go through this route at all? It is
much better that directly these rights are given and amendments are made in the Wildlife Act and other Acts
saying that forests are not to be managed on sustainable basis. The preamble to this Bill says that fosests are to
be managed on a sustainable basis, a symbiotic relationship between the tribals and the forests has to be
increased and it has to be ensured that no further encroachment of forest land takes place. But the provisions
which are there in this Bill are totally contradictory to the preamble or the purpose for which this Bill is being
proposed to be introduced.

Sir, one must look at the past to see as to what had happened. I would like to give an example of the State
of Andhra Pradesh. Huge tracts of land in the State of Andhra Pradesh have been assigned under Joint forest
Management. I would say for minor forest produce collection a tripartite agreement has been entered into with
the Government concerned, the Joint Forest Management Committee and industries. Now, you see what is the
state of forests in the State. There is a publication called the 'State of Forest Report' published every two years
by the Ministry of Environment and Forests wherein, based on stacllitc data the forest cover in different States
and different districts are interpreted. In Andhra Pradesh, out of 87090 square kilometres of forest arca falling
in eight tribal districts, very dense forests, that is where the density of the forest is more than 70 per cent, is only
15000 square kilometres. This is the situation in Andhra Pradesh where, I would say, a mini experiment was
done in the past. You look at the situations in the District Councils in Meghalaya, the District Hill Councils in
Khasi area, or the District Councils and Autonomous Councils in Assam, the state of forests whether it is really
helping the tribals, or in the guise of tribals some handful of influential people are getting th.c benefit. We have
filed a report in the Supreme Court, what is called the Bastar Scam with all docum'ents and with all photographs
and cheques. We have filed a report stating that land is being purchased from a tribal for a sum of Rs. 1,20,000
or so and by cheque a payment of Rs. 49 lakh from the same piece of land has been made 'by th.c forest
department to the person who purchased that land from the tribal just some l§ to 20 fiays back !t is not just one
case. Hundreds of such cases have been coming up. For the last 20 years this case is Iangunshm.g An enquiry
has been conducted by the Lok Ayukt. The CBI did an enquiry into the- matter. The maner is Pendmg before the
Supreme Court. Year after year, the Government is reiterating its commitment ﬂm no guilty will be allowed to go
scot free, but not a single piece of land has so far been returned and not a single rupee has come back to the
tribals. You recall the situation in Arunachal Pradesh before 12.10.1996 order of the Supreme Court.

MR. CHAIRMAN: What is your suggestion now?
SHRI MK. JIVARAJKA: Si, if you please soe the submissions which has boen handed over to you..

MR. CHAIRMAN: We have gone through it. Pluseuyifdmeiunythingoﬂmdmdwnpoimdm.
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point specifically. Quantify the resxglts which you want.

That is one point. Secondly, keep in mind that the tribal forest g\.liflelines which was lssued. in 1990 be;:ar.ne lr:on-
implementable on two grounds. The first ground was that a decision was taken by the C_ablflet that only in those
cases where a State had taken a decision prior to 25.10.1980 regarding permitting regula.nmtlfm of encroachme'nt.
It is a non-implementable condition.. The second condition was compulsory afforestation will have to be carried
out in all such cases. None of the State Governments were is a position to fulfil these conditions. So, it became
non-implementable.

MR. CHAIRMAN: That is one of the reasons which has necessitated the introduction of the Bill.

SHRI M.K. JIVARAJKA: I would reiterate one

SHRI M.K. JIVARAJKA: My submission is, a very easy solution and simple solution could have been to
modify the Cabinet decision and remove these two restrictions and implementing the 1990 guidelines and see
whether the provisions given in those guidelines fulfils the purpose for which this Bill is brought out or not.

MR. CHAIRMAN: In other words, in principle, are you against the Bill? Otherwise, there is no necessity.

SHRI M.K. JIVARAJKA: I think there is a necessity on one ground. I would request you to keep it
confidential. There is lack of will power and there is conflicting interest. Due to conflicting political reasons and
other reasons, the guidelines have not been allowed to be implemented and I have been very deeply associated
in formulating these guidelines and implementing these guidelines. These form the key to the entire issue. Firstly,
the State Group of Ministers made their recdommendations in 1989. It was discussed in the Ministry and
everybody said that historical injustice has to be set right. Then the Committee of Secretaries discussed it and
thereafter, the Group of Ministers discussed the matter. Till this stage, it was absolutely implementable guidelines
which were proposed. Somehow, when this matter was discussed in the Cabinet in September, 1990, these two
conditions were imposed. Fortunately or unfortunately, before the Cabinet decision was communicated, diversion
of 1,03,000 hectares in July, 1990 was already approved by the Ministry presuming that whatever has been
recommended by the Group of Ministers will be approved. About the non-implementation of the guidelines, the
Ministry of Environment and Forests, the Ministry of Tribal Affairs and the Ministry of Social Welfare took up
the matter with the Cabinet and it is a matter of record and we have given the exact dates in this regard.

MR. CHAIRMAN: We will go through all these details. Now what exactly are you trying to say?

SHRIM.K. JIVARAJKA: Please start with the implementation of the guidelines. Unless and until there is
some reason absolutely to change the guidelines, these guidelines can be converted into act so that it becomes
implementable after removing those two anomalies. This is one part.

In respect of national parks and sanctuaries, there should be a differentiation. There should be a separate
set of rules for national parks and a separate set of rules for sanctuaries. We are trying to evolve a strategy in
consultation with the MP Government and there are about 700 and odd villages located inside the national parks
and sanctuaries area.

MR. CHAIRMAN: He has already mentioned all these points. They are very well taken and they have
been taken note of.

Now, I would like to say certain things. I would like to set the record straight as Mr. Jivarajka has been
working in the Forest Department. You first made a mention as to why the Ministry of Tribal Affairs is piloting
this Bill. Let me mention here that after all, nobody disputes the fact that more than 70 per cent of people who
are living in the forest areas are tribals. Naturally, it devolved upon the Ministry of Tribal Affairs to pilot the Bill.
Secondly, you are aware of the fact that since we are in the Cabinet form of Government, it involves collective
responsibility. It is the will of the Government to decide as to which Ministry will pilot the Bill. Tomorrow, it may
be the Home Ministry or any other Ministry who may pilot the Bill. Or the Prime Minister himself may pilot the
Bill. So, it is the collective functioning of the Government. I do not think any petty consideration is going to guide
us when we write the report and that is not a matter of concern as far as this Committee is concerned. I am only
trying to set the record straight.
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Secondly, repeatedly you were asking us the purpose of the Bill. Going through the Bill itself, you should
have realised the purpose of the introduction of the Bill. You have mentioned many Acts while you made your
presentation. You were in the Forest Department and you should be aware of the fact that the Forest Act of
India, 1927 itself assured the forest dwellers of settling the rights. Mr. Thapar must be very well aware that
Wildlife Protection Act of 1972. In fact, it assures settlement of rights for those who are dwelling in the forest
areas. What has happened to the assurances of 1972 and 1927? Has anything been done in that regard? | am
afraid to say that the story of settlement has been dismal for political or whatever reasons. The Forest Conservation
Act of 1980 does not deal with settlement of rights. It is only the corollary arising out of that. But these
assurances have been give 100 years during the British times even before 1927 Forest Act came into being.

They were introduced by the then colonial government and they had assured these rights to the tribals. If this is
not historical justice, then what else is?

You were very categorical about mentioning that they were not doing agriculture there. It is common
sense that no agriculture can be done in forest land. Those who are living in forest lands are making livelihood
out of the forest produce and forest produce means minor forest produce like growing something in the
clearances within the forests. Forest income means income from forest produce or any other growth associated
with forests and its flora and fauna without affecting sustainable growth. This is a problem. But as you have
yourself said, this is a term which can be discussed and has to be defined. Minor forest produce is something
on which the tribal people or forest dwellers have been living on for centuries. Forests till now are not devoid
of this minor forest produce and forests have been denuded by whom? It is by the timber mafia and by the
corrupt forest officials, by people who have marched into and unscrupulous traders and so on. Hence the
Government felt it necessary to do it. Mr. Thapar, I would like you to understand that | am a wildlife
conservationist and I am very fond of wildlife. Wildlife and tribals have lived together. Has there been any
conflict between wildlife and tribals? Have the tribals destroyed wildlife? It is the smugglers who come and
trade with the skins and other parts of wild animals. What you have mentioned is right that it is not the tribals
who destroyed the forests. It is a handful of people who have destroyed them. These are problems which all
of us have to address ourselves to. So, we want protection of all of them. At the same time, you cannot ignore
that historical injustice has been done. I repeatedly say historical because after all, who encroached upon the
forests? Is it the tribals, is it the Forest Department which encroached into the tribal territory by declaring
them as forests? Since when did this concept of forests come into being? Were these people inhabiting all
these areas before that date or not? You are talking of satellite imagery. I will give you an example. Sugarcane
has been declared as forest by the satellite imagery. There are a lot of areas which are declared as forests by
various State Governments. You must be aware of it being in the Forest Department. These were not known
to be forest land before. While on the one hand, we say that forests have been denuded and forests have
gone and on the other hand, there have been instances where more and more areas have been declared as

forest areas. These are questions which need to be debated.

i i i and regard for the
Again and again, you have mentioned about Supreme Court. We hav? great re:spect

Suprem?Court. Bgut we all must remember that Parliament has the sovereign right in a democn;cy to enact
legislation. The Supreme Court shall arbitrate and decide whether it is constltunog\al or not. But the right shall lie
with the Parliament to change or to make new laws. In a democracy, people's rights vest with the Parliament.

We shall take into consideration everything that the
We have great regard and respect for Supreme Coun : ' io ‘
Suprem: Couﬂgrhas sai%a:n observed. But while enacting or making laws, I think, the decision of the Parliament

always and shall remain to be final.

SHRI VALMIKI THAPAR: This subject is a matter of great debate ouuid.e and inside the Govetmme;;

We have to find a way out in this country wl:ether ﬂ:;c ne:yds ﬂ:f;:z rp;;);;l:r, m. m ;q:mum mlfm
uman bei ive in this country must be ooked after : country.

lc‘zmnot :zl:hg:tvtv::nl:’: ze not administrators. Then we are not doing the porformance that we are there for. If

\ . seve, it
two per cent of this country cannot be inviolate and locked up for future generstion, unborn Indians, ] believe
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is a fatal mistake. So, I believe with all our wisdom, all the hon. Members of the Committee are here, we must
find a way that 97 per cent or 98 per cent of this country's land must look after the needs.

MR. CHAIRMAN: This is very well taken Mr. Thapar. Your colleague has mentioned about relocation. I
think the relocation work has been very bad.

SHRI VALMIKI THAPAR: I am not arguing on that. My contention is that there are some strategic
villages and there are some non-strategic villages. I think there are Budgets and it should be done. There are still
expertise and dynamics within our system. We are doing it. We failed.

SHRIM.K. JIVARAJKA: What ] am trying to say is that area which was not under agriculture should not
be allowed to be put under agriculture.

MR. CHAIRMAN: You should appreciate the fact that people who lived in forests never lived on agriculture.
Agriculture is not the only source of livelihood.

SHRI M.K. JIVARAJKA: All the areas which have been diverted after 1947 that is what we have been
objecting. You diver this forest land for maintenance as a forest whether under joint community right or under
individual rights. Give 100 per cent rights of that piece of land with one rider that it will be kept under forest
cover.

MR. CHAIRMAN: Fortunately or unfortunately 1 belong to Andhra Pradesh. You have referred to
Andhra Pradesh and JSM. The less we talk about the experience of JSM in Andhra Pradesh the better it is. I do
not want to waste your time and the time of the Committee.

SHRI MK. JIVARAJKA: I fully agree with you.

SHRI VALMIKI THAPAR: The Bill should have a balance between the natural world and the human
world. If we do not do that, then it can be a disaster because there are mafias in city, town and village who are
waiting, not to use common sense but to use the negative of life.

DR. RADHAKANT NAYAK: You have suggested that a separate Commission or Committee should be
there.

SHRI M.K. JIVARAJKA: It is Commission for Rehabilitation.

DR. RADHAKANT NAYAK: Up to now Forest Department or the Minister was the custodian of the
forests. You are only talking of changing of masters. There is nothing very substantial in it. Secondly, you are
aware that tribes live in a community. Without community there is not life. What is your suggestion, whether it
should be individual rights or community rights?

SHRI M.K. JIVARAJKA: I believe it has to be community rights.

SHRI VALMIKI THAPAR: Today there are community rights in the North-East. Entire area is developed
with community rights. You will have lot of criticism of nuclear families. Not tribal or forest community came
from nuclear families. It is collective community rights. That is how social behaviour and interactive connections
have been covered. Of course, the world has changed. But still we must respect the collective right and not the
nuclear right. It is because these are historical. Just like you said historical injustice.

SHRI M.K. JIVARAJKA: The Forest Department does not have the technical know-how or will power
or, I would say, inclination to do that.

DR. RADHAKANT NAYAK: You are doing disservice to your own Department.

SHRI M K. JIVARAJKA: This is a fact. Recently one IA has been filed before us. We made a visit.
There is a village called Bori Village in Madhya Pradesh. The first area which has been made reserved forest
in this country about 150 years back, for the last 20 years the villagers of that areas are trying or fighting that
they should be rehabilitated because for 50 kms. around that village no facility is there. Unfortunately, the
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scheme which has been sanctioned for environment and forest rehabilitation is only one lakh of rupees per
family. On the face of it Rs. 1 lakh may sound very good. But this one lakh of rupees is spent only on cutting the
trees removal of stones and levelling of that area. Nothing is left for creating community welfare infrastructure
in that area. There are many areas in Madhya Pradesh and other places where if you see the conditions in

which these people are living are inhuman. Rehabilitation is worsening the conditions in which they are living.

SHRI VALMIKI THAPAR: Why can we not do it well? There is an example in Bhadra in Karnataka.
They want to go out because they gave them the most fertile land near the canal. The best land that money can

buy. They are doing a great sacrifice, but we don't.

SHRI M K. JIVARAJKA: Secondly, unfortunately what happens is that because of technical reason you
just try to identify-the non-forest land which everybody knows is not available for rehabilitation. Then, you try to
give them the worst possible land. You do not recognise the community based pattern of living and certain basic
conditions. That is why this idea of Commission is there. Instead of enmasse rehabilitation, identify strategic

villages which are required to be shifted. Shift only those villages, not all. -
MR. CHAIRMAN: Thank you.
(The witnesses then withdrew)
WITNESSES EXAMINED:
1. Com. Suneet Chopra, Joint Secretary, AIAWU.
2. Com. Kumar Shiralkhar, Member, Central Working Committee, AIAWU.

MR. CHAIRMAN: Com. Suneet Chopra and Com. Kumar Shiralkhar, I welcome you to this sitting of the
Committee. You are aware that this Bill has been introduced to undo the historical injustice that has been meted
to our forest dwellers, especially the tribals. you must have gone through the Bill. We have just received your
Memorandum. We will certainly go through this Memorandum. Whatever we discuss here should remain
confidential until we present the Report to Parliament. After that they can be made public because it would be
presented to Parliament. In case you want anything to remain to be confidential, please let us know so that we
do not put those parts of you presentation. You please introduce you colleagues and make a brief presentation of
the most important points within fiftesn or twenty minutes.

COM. SUNEET CHOPRA: The essential feature of this Bill is the law that restricts itself to Scheduled
Tribes. )

We found that in many areas a particular body of people is a Scheduled Tribe in one State and Scheduled
Caste in another State. This would result after the passage of the law in allowi_ng the ev.iction qf people who are
actually Scheduled Tribes. I have given an example of Kols of UP in the Kaimur region. This would create a
situation, and it has already created a situation, where many of these tribes in order to defend their ancient

iveli ings li ial feature is that this anomaly
livelihood have been forced to take up arms and things like t.hat So, the essentia at this .
uillstI go from the law. The main thing is that we feel it should include ‘traditional forest dwellers', not immediate

encroachers like mafias. Traditional forest dwellers' must also be protected by the law.

ing is that the date of October 25, 1980 is an arbitrary date. I think, the legislators must go
into i;!.-h l;os;c::: \t\lrlel hgave an arbitrary date like that and utilize it? It is because, along thtn ht:; ;ukt,)o\:'hyﬁx
object to that is because we find that the issue is stated as encroacl}ment. What about the e or :n ide
livelihood'? So, I think the word ‘encroachment’ should be r?m.ove.d in the law wmer possible except
case of mafias, forest officials who have stolen land. That distinction should be . |
records is very clear. We have quoted from the Maharashtra wxﬂ;&x
Com. Shiralkhar will go into details. In short, the written land record and prope_ll'llndsm]\irﬂml ;yo-so yeme.m
lwasinKhmdwadistrictofMadhyaPmdah.Imwuywﬂmﬂ\mmwmmydomum ,
Mﬂleymmtth«e.Wemuuummdeemtgobylmdmords

The question of land

e
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Also, we have come across a large number of cases, as in Mirjapur where lands were given by the Forest
Department. Pattas were given to the tribals and then they were arbitrarily seized from the poeple. In fact, at
the moment, I am fighting a particular case in Mirjapur where they are on hunger strike. They have even
vacated the land but the cases have not been removed. These are poor people who are being destroyed. So, if
this becomes the norm after the law, it would by very difficult for all.

As regards 2.5 hectares, this is no ceiling for anybody anywhere. Why should it be for tribals? After all,
tribal people are also Indian citizens. Whatever is the ceiling in a particular State, the land ceiling should apply to
the tribal people also. This is discriminatory.

Then, I come to the question of the Draft Rules about the Gram Sabhas. Tribals are in hamlets. I think, we
must accept that also. Finally, the deciding rights are given to District Committees set up with officers. This is
dangerous and undemocratic. My own experience of the Forest Department is that they are the biggest land
grabbers. 1 can actually give evidence of it like the Kaimur region of UP where naxalite problem is supposed to
be the most extreme. When the forest officers are grabbing land and dispossessing the tribal people, what
recourse do you leave to them except taking up the gun? You have to think of that. This law should not increase
that problem. This law should be able to deal with it. After all, Naxalwari was in West Bengal and there were
massive land reforms. That was the only reason why that did not become a problem like Andhra. So, you have
to understand this aspect also. We should not ignore it.

With regard to section 2(1), I feel there should be 'community property rights' in that section. These are
forest areas that are under the jurisdiction of Gram Panchayats, autonomous district councils. In Orissa and
Himachal Pradesh, there are community forests. That whole community ownership of forest should, in fact, be
integrated into the law because without this it will be dispossessing the people. If we dispossess people, the law
would become infructuous.

Then, there is the question of forest rights of the persons who has committed an offence being taken away.
I think, this is something that we cannot accept. These forests are livelihood for people. The human rights of a
person cannot be taken away just because he has committed a delict. The forest rights of the people who in my
view are the traditional dwellers of forests should be inalienable. With regard to this, I think, a clear-cut statement
must come out that the Centre Government is responsible for making the rights of the forest dwelling people
against benami transactions. Under section 5 (a) (i) the Centre must delegate powers to State level Monitoring
Committee who can actually go to the ground and ensure that the law functions properly. Big developments to
projects must have prior consent of the Gram Sabhas. Otherwise, we will have the kind of a situation we just
saw with Medha Patekar. If people have been consulted on that level, the problem would never arise.

Apart from that, with regard to the question of utilizing and transfer of minor forest produce, there must be
some provisions to protect the tribal people from exploitation by vested interests like traders, contractors,
industrialists and land mafias. The Orissa case, as you know, is lately this.

The Bill covers that those people who live off the forest but may not be living in the forest are totally
excluded. I think, those rights should also be taken up. We must have a very clear-cut thing about the Sixth
Schedule. How do we handle that in the law? I think, the term ‘encroachment’ should be strictly limited to non-
tribal encroachers who have illegally occupied the tribal land for commercial purposes, and not for population
settled in forest traditionally for subsistence. That definition must be clear. Section 15 should be amended to
make it clear that, once notified, this Act shall prevail in cases where it comes in conflict with other Acts.

Finally, I would like to say, on behalf of our organization, we feel that a comprehensive forest act is
necessary. If you forgive me saying so, the present Act in my view gives me the impression that it can become
a very easy tool in the hands of an administration that wants to given evicting the forest people in the name of not
being Scheduled Tribes officially. Now, the Kols of UP are a tribe bu they are not Scheduled Tribe because
they are not recognized. They have been fighting for recognition. It is not being given to them. They are now
being evicted all over the Kaimur range of UP. Now, this may become a method of evicting people to empty the
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fol:est for multi-nationals to have the tourist organization to come and take over the raw materials, as in Orissa.
With due respect to Members of Parliament, who are involved in this Bill, for heaven's sake do not allow a law
to. come in which would allow eviction in the name of encroachment rather than settiement that is the due of the
tribal people. They never got rights only because they fought the British. Had they been agents of the British
they would have been given the Zamindaris. We must understand that we are actually ensdring social justice.
The general feeling is that everybody has the total right than the traditional people who have been living in the
forests. The tiger has a better right to land. .

The leopard has better right to land; the hyena has better right to land but the human beings do not have.
I'hope this Bill does not become something like that.

COM. KUMAR SHIRALKHAR: Respected Chairman and the Members of the Joint Committee, at the
outset, [ would like to submit that the cut-off date October 25, 1980 is really discriminatory. As you have said,
this Bill is being brought forward to undo the historical injustice since the colonial period. We are welcoming this
Bill as we are undoing the historical injustice during the new colonial period. After 1980 also, this injustice
continues because the Forest Department itself and the Forest Development Corporation have taken possession
of the land which has been cultivated by the tribals for many areas.

For example, I would cite one example. In Maharashtra, in Nandurbar district, in Akkalwa and Shadha
tehsils, there are villages where the adivasis were cultivating the land sifice so many years. In 1980, the Forest
Conservation Act was passed, Before that, the Maharashtra Government came out with two Acts in 1978 and
1979 according to which the land was to be given to the tribal families. But, after the Forest Conservation Act
came into being, the tribals were forcefully evicted from the land by the Forest Department. So, I think, this cut-
off date should be changed and the date should be fixed again. When the proposed Act comes into effect, that
should be the date.

Then, I would submit that the limit of 2.5 hectares is also unscientific because generally the lands cultivated
by the tribals are sloppy, rocky and very infertile in many cases. They are not using any modem techniques or
modem inputs. So, the yield per acre is very less. the main objective and the purpose of this Bill is to provide
some livelihood. The land which has been possessed by the adivasis—though it is more than 2.5 hectares—
should be allotted to them.

For example, I will cite one example in Nandurbar. In Dhanil hamlet, there are families which have more
than 70 or 80 members in one family. They have got 15.5 acres of forest land. If you take away the land from
that family, then they will be deprived of that. So, the ceiling limit should be removed and whatever acres of land
the tribal families possessed, that should be allotted to the tribals. -

As Shri Chopra has said, it is true that this Bill is meant mainly for the tribals. But many poo.r.funiliumd
landless families which are living either inside or on the fringe of the forest area are not tr?bcl' fu-mhu. They are
Scheduled Caste people or other Backward Class people. For example, in Chandrapur district in Maharashtra,
in Manikgarh area, there are non-tribals but they are very poor. They are cultivating the land. So, they should
also be included in this Bill.

i vidence is concerned, it is not with the tribals. It has been thoroughly cnmin?d by the
Mahaﬁasszzr':sG:\rrlenr:nm:m. The State Government came to the conclusion that no written proof or evidence is
required. According to Maharashtra Government's GR/ Sankhirana No. 2002/372/J1 dated 10th October, ‘3‘002
the land should be actually allotted because in many cases, the Foms.t Department l!lowed the mmﬁ bev::
the land by taking some bribe and no receipt has been given. So, I think, the only evidence or proo
affidavit of the claimant tribal family.

MR. CHAIRMAN: Com. Chopra and Com. Shiralkhar, all the poix}u that you haverme.mi?;e;! have beu;
well taken. I would only like you to c!uify one isu.ucT Poth of you megonod about d; n::.: . hecmum..
think the logiciswhentheceiﬁngsmdiﬂerentmdtffenntSum others why should

different ceiling limit.
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First of all, you have yourself spoken about the non-tribal forest dwellers. You are very much justified in
saying so. You said that the non-tribal forest dwellers are very poor people. They may be Sc:.hedu!ed C;aste
people or belonging to other backward Communities. But, in any way, they have been interfacing with tribals
and they are very poor people. I do not think any of these people would actually have had access to more than
2.5 hectares or six acres of land. Even when it comes to tribals, the intention is to settle the rights or tribals who
have been eking out their livelihood from minor forest produce from that area which has been in their occupation
since time immemorial. I have my own doubts how many tribals have access to more than 2.5 hectares. You
have spoken about the family. Here, it just means that 2.5 hectares relate to one nuclear family. Nuclear family
means the husband, wife and minor children. So, when it is a family of 15 or 18 people, as you have mentioned,
there will be three or four or five major children. So, each of them will be entitled to 2.5 hectares of land subject
to the condition that those people should already be in possession of the land because the 2.5 hectare is not
intended to be doled out. It has been sought to be the upper ceiling limit. Suppose we take the ceiling. I have my
own doubts because I represent a tribal constituency. How many tribals in the forest area today have, under
their control, more than 2.5 hectares?

You have spoken about cultivation on the slopes etc. That is the podu and jhum cultivation. Such a cultiva-
tion is owned by the community. The area of 2.5 hectares does not relate to a community. Where there are
customary laws which exist in parts of the North-East, where the land belongs to the community, they are totally
different. The intention is not to clamp the 2.5 hectare ceiling. In the North-Eastern States like Nagaland or
other North-Eastern States, the community owns the land. So you, give your response to this suggestion.

COM. KUMAR SHIRALKHAR: If this definition of nuclear family is cleared, as you have said, then
there is no problem.

COM. SUNEET CHOPRA: I would make a little different submission. We live in a class society. I feel
that as long as the class society exists in our society, I see no reason why the tribals should not develop into
higher class. Why should the tribals be always underdogs?

MR. CHAIRMAN: Com. Chopra, thé point is well taken.

COM. SUNEET CHOPRA: My point is that ten acres or fifteen acres is the point at which a man
becomes a landlord. I am not saying that you should make the tribals the landlords. Let them be farmers. I am
saying only this thing.

MR. CHAIRMAN: Comrade Chopra, you will appreciate the fact that this Bill actually intends to settle
the tights of those people who have been the forest dwellers,who have been in occupation of such land over a
period of time. So, what I am trying to say is that there are very few tribals who have been owning anything like
15 or 20 or 25 acres of land on their own. So, the intention of this Bill is not to give extra land to these people who
do not have land. It is a question of recognising the present rights of land that they have been cultivating and
enjoying over the years.

COM. SUNEET CHOPRA: 1 entirely agree with you if you have the Section on communal land ownership
and if you consider all the things that we'have raised because the law does not go into those aspects. We cannot
assume it.

MR. CHAIRMAN: I can assure you that we will go into those aspects also because these are the realitios
which exist in the Sixth Schedule Area. These are the community lands.

COM. SUNEET CHOPRA: That is not there in the law.
MR. CHAIRMAN: We will certainly take a view on that.

COM. KUMAR SHIRALKHAR: After 1980, there are tribal people who are more than 18 years of age
and less than 30 years. They also possess this.



133

MR. CHAIRMAN: We have certainly taken note of i is arbitr
will consider and discuss that. v © of your suggestion that the cut off date is arbitrary. We

DR. RADHAKANT NAYAK: [ want to seek one clarification. F irstly, you have said that prior consent of
the Gram Sabha is required. You know the tribes. We have got traditional leadership where there is always
ambivalence between the modern leadership of Panchayat's sarpanch and all that because of party politics or
because of their other influences, they have grabbed the powers. They have destroyed more or less the traditional

|ead.er§hip. So, in that context do you think the consent of the Panchayat, as it is, will be valid ot will it be
realistic? That is my first question.

Secondly, mere consent is of no value at all. Yes, we have consulted. That is enough. Do you suggest
merely consultation or concurrence as a mandatory provision in the statute. What is your view on this?

COM. SUNEET CHOPRA: I would suggest concurrence, to make it very legally clear. Concurrence is
absolutely essential. The other thing I feel is that even if the traditional leadership has been bypassed, the
democratic process must develop among the tribes and even if we make democratic mistakes, they will be
corrected, But, I think, without democracy, what I have seen is forest raj. What actully goes in the forest today
is the grossest form of oppression of the tribals by forest officials.

DR. RADHAKANT NAYAK:Unfortunately, what happened in Orissa is this. We have what is called a
rotating system of panchayati raj. In that context, even in a tribal area we have seen that non-tribals are
sarpanch of the panchayat smitis and they rule the roost. Their traditional leadership has been totally bypassed.
They do not have any say legally accroding to the panchayat. They do not have any kind of say at although they
are traditionally tribals but at the same time under the new law they do not have any say at all.

COM. SUNEET CHOPRA:We must insure that they have a say. Concurrence is the term 1 would
defitenetly agree with.

MR.CHAIRMAN:Thank you very much. You have given very useful suggestions to this Committee. I can
assure you that we will consider every aspect of what you have presented before us today. Thank you.

(The Witnesses then Withdrew)

WITNESSES EXAMINED:
(Please fill in 1. Dr. (Smt.) Sagari R. Ramdass, Anthra (NGO), Secunderabad, Andhra Pradesh
the rest) 2. Shri Madhusudhan, Anthra (NGO), Secunderabad, Andhra Pradesh

MR. CHAIRMAN: Dr. Ramdass and Shri Madhusudhan, I welcome you to the sitting of our Joint Select
Committee. Well, you are aware that the Bill that has been introduced in the Parliament is basically to undo the
historic injustice that has been done to the tribals and other forest dwellers. You have gone through the Bill. We
have just received your memorandum, which we shall go through in detail. You have already m. memorandum
to us. This is the second one. We have gone through that and we shall scrutinize this in detail.

Whatever we discuss over here today will have to remain confidential until the report is ?reunud to
Parliament. But, after that it will be made public and what we will discuss here may be published in the report
also. If you want that a protion of what you discuss wiﬂ! us sh?uld,not become part of report or should be kept
confidential, please mention to us in the course of the discussion so that we will take note of that.

Now, please introduce youmlfandyoureollugu.es. You'm:y be;inbybﬁeﬂymﬁ.‘m“wmm
you wouldl':ketohighlightormnkemyotherobmvanm which you feel is necessary today.
(Introduction Of Witnesses)
. GANKMMDASS:HM.WMWmMWbm?om
nmmngmu?wmmmmnuwumwmmummmumu
pmenﬁngsomcofthcmmdlwoulquummycolmwm»uofmSo.tbhnu,wmn
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would like to bring to your notice, are primarily around the questions of shifting cultivation rights of adivasi
communities in, particularly, Andhra Pradesh which, as of now, have not been covered in the Bill. Though you
have mentioned customary rights, which are enjoyed by the forest dwelling tribes. However, if we look historically
right from colonial period, scheduled tribes have been enjoying and doing shifting cultivation but these have
never been fully recognised. In fact, right from the colonial period and througthi all the forest acts and policies, the
whole attempt has been to wean them away. But, the reality is that we still have over 60, 000 families in
Andhra Pradesh practicing shifting cultivation. We would like to mention that, particularly, in Chapter II, Section
3 (1), where you speak about traditional rights customarily enjoyed by the forest dwelling tribes, we do feel that
this is something which has to be claborated. It is because often their customary rights may not be recognised by
the Government. We know of course that through all the forest acts thus far and the policies, they constantly
want to stop the adivasis from doing shifting cultivation. So, this is one point which we would like to bring to your
notice that if we can clearly mention there that adivasis should be empowered with their traditional rights of
practicing shifting cultivation and we can give them the entire area. Once, they are given legal surety, they will
also have a stake to developing it. We know that there is a lot of controversy around shifting cultivation but till
now the attempt has been to stop them. When you try to stop them, we have seen in the area, people just move
further into the forest to clear new area. So, rather than that if we can actually empower them by giving them
the legal right to an area, then they will also become stakeholders and feel motivated that they will also be
involved to attempt to address other associated problems.

The second point, which I want to raise, is this. In Chapter II, Section 3 (d), when you spoke about
community rights of uses or entitlements such as grazing (both settled and transhumant), this is another point we
want to just bring to your notice. I feel it is very important to elaborate here because you know that pastoralists
migrate seasonally into the forests. So, what happens often is that there is a conflict which happens between the
forest dwelling adivasis and the migratory pastoralists. We feel that given that you do have 1996 PESA which
clearly mentions that the grazing rights must be negotiated by the Gram Sabha. Pastoralists are visitors. they
need to negotiate with the Gram Sabha about the rights. Otherwise what happens is that negotiation does not
happen, it leads to unnecesary conflict. So, those rights should be very clearly mentioned that pastoralists have
to have negotiated with adivasi Gram Sabha. I would now request Mr. Madhusudhan and Mr. Pandu Dora to
say something further.

SHRI K. PANDU DORA: Mr. Chairman and hon. Members of the Committee, as an adivasi, I would,
first of all, like to thank you for giving me this opportunity to appear before this Committee and present my views:
on this very important Bill.

My first point is about the cut-off date 1980 because my father was cultivating at that point in time. After
that, we broke into nuclear families. What will happen to us now? My suggestion is that the cut-off date should
be either the date when the Bill is passed in Parliament or it should be 2001 which would be the best possible
date for recognising the rights.

Then, Clause 4(1) of this Bill says that the adivasis living within protected areas have to be resettled
outside non-protected areas. We have been living in those areas for so many years now and you are not going
to give us any new rights. We are living there, we are protecting the area and we are not killing animals. If you
give us legal rights, then we will participate in that. Suppose they declare a new sanctuary, does that mean that
we would be removed from there in another five years?

My next point is about shifting cultivation. Somewhere we must recognise the rights of the shifting cultivators
to say that the Gram Sabha recognises the land where people are doing shifting cultivation and we grant them
that land. Once we recognise that, the adivasis will not move further to claim more and more areas.

We have to work on having proper records on people who are doing shifting cultivation. Now, records are
not available with the Gram Sabha as to how many people are doing shifting cultivation on 1 year, 3 years and
5 years cycles. While making the rules the Gram Sabha should be empowered to get all the details on the people
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who have been cultivating as to how many farmers are doing 1 year cycle and how many are doing rotational
cyclf_.- etc. In Andhra Pradesh, kondapadu is a confusing thing. But some provision should be made while
making the rules to protect them.

. SHRI MADHUSUDAN: Since the law makes these people entitled to this land, we should empower the
adivasi farmers, who leave the land in the fallow period, to grow some pine apple treés etc. so that the adivasis
can coserve and cultivate the land. So, their rights can be recognised. That is why, shifting cultivation should be
recognised as the right. It isnot elaborately mentioned in the Bill. This is going to create a lot of unrest among the
farmers if they are removed from that kind of practice.

In Clause 6, coming to penalties, there should be much more emphasis and the Gram Sabha should be
made the authority to determine forest rights. The Gram Sabha should be given little more powers which should
be much more focussed rather than the Committees that they set up. If a person has been cultivating there for
the last 25 to 30 years, his testimony should be recorded by the Gram Sabha and Gram Sabha should determine
that he is entitled to that right. So, we are supporting Clause 6 of the Bill.

In Clause 6 (viii) of the Bill, in the District Level Committees, the Forest Department has been included. In
Andhra Pradesh, they booked many cases after 1980 against the farmers. In Visakapatnam area, they are
displaced because of the two dams which have come up there. They have moved and their villages have not
been recognised as revenue villages. An unsurveyed village term is not there in the Bill, but they have been filing
claims and thousands of cases have been filed against farmers in Andhra Pradesh. From Adilabad to Srikakulam,
this is the position and they have not done anything about that and so, the authority of the forest officials should
be removed. The Tribal Welfare Department and the Revenue Department must be made a part of the Committee.
That is our request.

MR. CHAIRMAN: Don't you think some tribal representatives should be put there along with them?

SHRI MADHUSUDAN: Yes, apart from adivasis, the people's representatives should be there. In Section
7(3) to (5) the Bill talks about felling to trees for commercial purposes. This is how this Act at village lovel is
going to oversee all these things not happening. This is something which should be deleted. You are giving more
powers to Gram Sabha to see how many people are doing shifting cultivation and all that. The same way Gram
Sabha should be empowered to have penal provisions, ect. It should be in their hands. Otherwise, it is going to

create much more problems.

As far as a fine of rupees thousands on adivasis as well as officials is concerned, I think, there should not
be any fine on adivasis, whereas the fine on the official should be more.

All other laws are there and section 14 is in addition to these. It is something which ulks about tbc
iction of the existing laws. It should be made more clearer when it comes to the implementation part of it.

urisd art
T, t department again. So, there should not be any contradictory statements within the

It is giving power to the fores
Bill

.1 '15(2Xa)—the old preamble of the Bill says that it going to address the injustice that is going to
happeie::z:i:/:.f.is).(A:way thepGovemment has taken a step to address the I_listoricll injustice done to the
adivasis. If you are giving powers to determine and_the Central Government is going to be the sole authority then
there is some kind of a contradiction. We are talking about the self-role and that should be much more. There
should be emphasis added to this. The Central Gomt already has thepoweu in terms of land acquisition,etc.
The Central Government, by notification or official gazette, may declare it any time.

MR. CHAIRMAN: Your contention is that Gram Sabhas should be given more powers.

S:Yea.l‘hu'_awhy.inﬂlcluttenym,dmeisajoimfom
DR. (SMT.) SAGARI R.O:A’tMDAS 3 et okt 1 e

t and community fi _ Al Tac
mn;:?\e‘i:ﬂm it has taken away the land, particularly, the shifting cultivation land and other land as well,
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which people are cultivating in the reserve forest region. Those are being put under plantation. In the last ten
years, in Visakhapatanam, 10,000 hectares of land has already been taken.

There is also a RAP Programme. What happens is that there is conflict going on. We are encouraging the
farmers to stake the claims. Under RAP, JFM and CFM, they are asking people to surrender the land. It is very
difficult at this stage. We are requesting you very strongly in this regard that so many people have lost their land,
it is not police force, it is that social force, it is like a pressure on people that you give away your land. Now, those
lands may have come under JFM project. People must be given the right to stake the claim because they were
doing cultivation. There are a number of such cases, particularly, all across the tribal region. In Adilabad district
of Andhra Pradesh, they also use the term Podu, but it is settled agriculture there. The forest department is
asking them to recultivate their land with bio-diesel plantation, even if the plantation, which has already happened
in the last ten years. So, people must be given the right to stake their claims through the procedures in the Bill.
At one point the Bill says that if there is land already under forestry or something like that, it should not be cut
again. My concern is that already people may have lost their land in the last ten years, so we must ensure that
they stake their claim.

MR. CHAIRMAN: Was the land, which has been used for JFM, and CFM, community land or otherwise?

DR. (SMT.) SAGARI R. RAMDASS: Sometimes people were doing their own cultivation and the land
happened to fall in the forest territory. Sometimes, it was still some part of forest land, which was neither
protected nor reserved, but called unclassified land. But most of the time a large of people are cultivating in
reserve regions and this was then been taken over through the JFM and CFM. We would like to bring this to
your notice because this is happesing very rapidly. The RAP programme is being implemented by the forest
department in Andhra Pradesh and they are sying, "we will give you cash compensation for the land". Our
contention is some security should be there.

SHRI MADHUSUDAN: Lastly, I would like to say that there is about 12.5 lakh hectares of land, which was
not given. The final notification has not co,e. Under the Indian Forest Act, only two to three lakh hectares is under
encroachment. There is a lot of land whose people are already cultivating and which is available. Encroachment is
not the issue. This legislation is going to really help the adivasis. We thank you very much for this.

DR. (SMT.) SAGARI R. RAMDASS: Please do take up our points. Thank you very much.
(Witnesses then withdrew)

WITNESSES EXAMINED:

1. Shri Shankar Reddy.

2. Shri Prasad.

MR. CHAIRMAN: Shri Shankar Reddy, Shri Prasad and colleagues, I welcome all of you to this sitting of
the Joint Committee. Well, you are aware that this Bill has been introduced in Parliament to undo the historic
social injustice that has been done to the tribals and other communities over the years.

You have gone through the Bill, copies of which were sapplied to you. We have received your memorandum
Jjustnow. The Committee will surely go through all the recommendations and submissions, that you have made,
before we submit a report to Parliament.

Whatever we discuss today shall remain confidential till the repot is placed on the Table of the Lok Sabha.
Afer the report is presented in Parliament, whatever we discuss here may be made public or published. If you
want anything to remain confidential—that is if you want anything not to be reported or published later—please
let us know during your submission so that we will keep that part of the report as confidential.

Before you begin, I would like you to introduce yourself and your colleagues to us and please be brief in
making your presentation with respect to the points which you would like to highlight and which you think are
important.
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(Introduction of Witnesses)

SHRISHANKARA REDDI: Sir, Shri K. Laxman Rao would like to spoak in Telugu. I would then explain
to the Committee as to what he has spoken.

MR. CHAIRMAN: Okay.
SHRI K. LAXMAN RAO: (Spoke in Telugu and translated by Shri Shankara Reddi)

SHRI SHANKARA REDDI: Sir, Shri Rao just told that Adivasis have intimate relationship with forests
_and environment. They are cultivating small pieces of land in which they are growing mixed crops which
include millets and other foodgrains. So, in this way, they are earning their living. If you do not give them a right
to livelihood they will have to become slaves. That is the essence of his submission. On the other hand most of
deforestation and killing of animals are done in collusion with the forest officials by the non-Tribals and they are
putting blame on the Tribals. So, kindly understand this problem properly and protect the interests of the Tribals.
Kindly try to issue pattas to podu cultivating people. Podu is the only means of their livelihood. This is the
essence of his speech.

MR. CHAIRMAN: Would you like to say something?

SHRI SHANKARA REDDI: Sir, I would like to press on some important points. The first is the cut-off
date. This Bill is talking about cut-off date. Regarding fixing cut-off date our submission is this. If you look into
the history, most of the tribal people were go;emed by tribal kingdoms, estates and Zamindars. Prior to British
also the kingdoms or estates were there for example in Gondwana, Jaipur etc. Some other small and big estates
and kingdoms were there. When the Britishers came to India, they first recognised reserve forest and then they
formulated the forest laws and tried to push away the Tribals to more interiors and they curtailed their rights. In
the first instance they gave some concessions, later they gave some privileges. All this has made the Tribals
worst citizens of India and second-grade citizens of India also. In such a situation there is no evidence for the
Tribals regarding land. The Forest Conservation Act, 1980 says that the land should be identified and demarcated.
That is not taking place in Andhra Pradesh across all the districts. As far as our experience goes in Andhra
Pradesh, unless and until the joint identification and verification takes place, it is very difficult to put the cut-off
date. Our submission is that you take the date when the Bill is going to pass as the cut-off date or you take 2001
Census as the cut-off date. Then only it will give justice to the Tribals.

My next point is about unjust ceiling regarding land holdings particularly in Telangana and Rayalseema
areas. The land ceiling limit is very high for wet land and dry land. If it is wet land, the ceiling is up to 50 acres
as per the land ceiling laws. Similarly for dry land, it is up to 250 acres.

So, in such a situation wed would like to know why the present Bill is going to envisage only 2.5 acres of
land. It is quite unjust. This limit should be removed. In our experience, majority tribes are only' small and
marginal farmers. There is no middle farmer tribe. If you look into the factual dan,'you can ascertain from the
revenue records and forest records very casily. Their land holding capacity is very thin. That is why, that ceiling
should be removed.

Another thing is written land records. There are no written land records. During the previous days, most
of the tribals are identified with prominent places, prominent trees and prominent ob)ecu of}hg loc.lity So, the
present Bill should also incorporste those prominent places and those pngmlnent thmp to ukuuf‘y tnbcl lands.
For example in Srikakulam some of the lands are called Ecthamanu guddi'. ‘Etha’ s a date tree. Similarly, there
are other trees such as palm trees and mango trees. ‘I‘Ilesmmmeofdnp.u.ucuhrwnphnhomofdod.
These things were recorded in the British records. Aﬁumemm&oqﬂmghmmm”nm.m
records had disappeared. Our submission is that the factual family affidavit shotild be taken into account in the
Gram Sabha. This is regarding the rights. ) R

i i i is spelt out in Section 2 (1) ..
other things comes to community proporty rights. Itis spe
fom:hﬁx«mmmmmmmm Sir, at present there is only two forests—reserved
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forest and unreserved forest. The third forest is not categorized in most parts of Andhra Pradesh, So, this also
should be taken into account.

Another important thing is the Gram Sabha. According to the Bhuria Committee recommendation and the
Fifth Schedule of the Panchayati Raj Act, it has given a lot of boost to the Gram Sabha. Here that should be
defined more clearly. In the Gram Sabha, we have to take habitation as a unit and not Panchayat as a unit.
Most of the tribal addresses are very scattered. The number is also high —15 to 35 addresses in one Panchayat.
If we constitute Panchayat as a unit for the Gram Sabha, it is quite unjust to the majority of the tribal people. So,
our submission is that you take habitation as a unit for recognizing us to constitute the Gram Sabha.

With this, 1 conclude. My friends will share other points.

SHRI D.S. PRASAD: Sir, I have four important aspects. One is regarding the cut-off date. There is no
cut-off date for the tribal because the tribals are having every right. They have to live in the forest tribal area.
There is no cut-off date for them. If the cut-off date is needed, kindly consider the date of the recent Census
2001 or at least at the time of execution of the Bill.

Regarding boundary demarcation, in Andhra Pradesh at the time of the then Chief Minister, Shri N.T.
Rama Rao, Telugu Girijana Magani Samaradhana was implemented for boundary demarcation. At that
time, one-fourth of the total land was demarcated but unfortunately that process was stopped. Again it has to be
restored. TIJMS, which is simply called 'agency land'. At that time, there was a Government officers,
Shri Subramaniam. Still he is in the Chief Minister's office. He took that responsibility at that time. Again we
have to take that into consideration, and the Forest Department and the Revenue Department have to take that
identification into consideration. If you take the Regulation Act, of 170 in Andhra Pradesh, even though it is an
excellent and a tremendous Act, 50 per cent of the total land has been in the hands of the non-tribals. This is a
very unfortunate situation in our State, Andhra Pradesh.

We have identified so many un-surveyed villages. There are so many un-surveyed villages. We were
astonished to listen from MRO, local administration and the district administration that there was no name in
their records, in the Gazette or anything else. This is very unfortunate in India. This is going on. So, we have
to recognize those villages and we have to give all rights to the tribal people.

Regarding the Panchayati Raj Extension Scheduled Area, in Andhra Pradesh till today no rules have been
framed for execution of the PESA Act. It is an excellent Act. It is passed in the Parliament itself, approved in
the Assembly also. Till today it has not been executed. Why was it passed in the Parliament and also in the
Assembly? It is totally unfortunate for the tribals that the PESA controls over the institutions and the resources.
These two things are the major components. Gram Sabha is an important concept.” So, that has to be taken into
consideration. In Vishakapattnam, Padaru Division has five and a half lakh tribal population. one area is totally
disturbed by mining. Another area is totally disturbed by planting mono cultivation, coffee plantation, and it is a
corporate culture again. So, food crops and food grains are gradually diminishing. Sixty thousand acres of lands
have been cultivated for coffee planfation itself. Till today everybody is suffering for food grains itself. Every
tribal in Padaru Division is depending on DR depots. Generally, tribal culture is different. They cultivate, they
produce and they eat. That is an excellent characteristic of the culture of the people of Padaru Division. This
is there everywhere in India and across the world also. So, that is the alarming situation. Livelihood is also
affected.

Regarding Podu, everybody should respect them, everybody should respect their rights. This Bill has to
protect the rights of the tribal community. This is my humble request to you, Sir.

SHRI N. SANYASI RAO: Hon. Chairman and respected Members, our tribal affairs are administrated
through Nehruvian Panchasheel. If we keep it under this Panchasheel, the tribals should be allowed to develop
according to their own genuineness, rights in land and forests should be respected, tribal team should be trained
to undertake administration and development without any outsider being inducted. Tribal development should be
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undertaken without disturbing the tribal social and cultural institutions. The index of tribal development should be

quality of their life and not the money that has been spent. So, you kindly consider this. The nature of evidence
in the Bill is not specified.

) So, I am requesting you to consider that the nature of evidence should be the declaration of tribal families
in the Gram Sabha. That should be the conclusive and final evidence. The Gram Sabha should have clear
authority to recognise the rights of these claims. In the Bill, there are sections 4 and 6. According to this, either
the Central Government or the district level officials are the final authority. So, all these sections are contradictory

to 73rd Amendment and PESA. So, I am requesting you to please consider that the Gram Sabha should be the
conclusive and final authority.

The Government must recognise the scheduled area rights of the'tribal. That is one thing. Secondly,
the rights of forcibly displaced persons should be recognised. So many people are displaced from one
place to another place. Their rights should be recognised. They are losing a lot of forest resources. They
have to be rehabilitated restoring those rights. Non-tribal forest dwelless should be included in the Bill.
Their rights in protected areas should be given and resettlement without consent should be allowed. The
community must be given a legal authority to penalise ofenders. In this connection, the recent case of
Salman Khan poaching in Rajasthan is the best example how the tribal community is protecting wildlife in
forests. So, kindly consider this. Also, you provide some legal authority to penalise the offenders. Thank
you.

SHRI BALA RAJU: Respected Chairman and all the Committee Members, I thank you very much for
this opportunity. Our main concern is about un-served villages. There are many un-served villages in Padaru
Division of Vishankhapatnam and in the Eskote and Vepada Mandals of Vizayanagaram district. Unofficially,
there are many. The Government identified 147 un-served villages through our NGO's efforts and other people's
representation. There are totally 147 un-served villages. Every time they are forcibly displayed by the local
officials of the Forest Department. That is one issue.

The second issue is that there are people who are forcibly displaced because of different schemes under

community forest management through Resettlement Action Plan (RAP). In Padaru Division, there are 330
VSSs. They have declared, in total, 10,965 Padu farmers as encroached podudars. The land is 17,000 hectares.

The figures are with the Forest Department.

How do we take care of the two issues regarding forcible displacement of people under various
schemes and also un-served villages in the proposed Bill? That is our concern. Thank you.

SHRI NARSINGH RAO: (He spoke in Telugu and its English translation was given by hon. Chairman)

MR. CHAIRMAN: Hon. Members, do you like what he said to be tnns.lated? He basically said that there
are ahout 60,000 families who are dependent on Podu/shifting f:ultivation in the parts of the area where he
comes from. So, he says that their rights will have to be recogmsed Secondly, he says that when people are
going for bauxite mining and for other purposes, even the lands within the s‘chedt-lled areas have been taken h:ve;
by the Government without the concurrence of the Gram Sabha as specifiod in the Panchayst Extension o
Scheduled Areas Act. So, he wanted the Committee to be aware of these aspects.

Then he says that the Act 1 of 70 in Andhra Pudesh pro.hibitl anybody odnr :;n w:-.uh from P:"‘“hs
of or buying of land in the scheduled areas. This is also bemg vnolu'ed by WM are mm Mj?.cmmm,w
the backdoor. They are displacing the tribals from the original habitat. That is why, he sppeals
toseedutdmirlandrightsandoﬂnerrightsinthosemumprmmd.

SHRIMATI BHOODEVL: (She spoke in Telugu and its English translation was given by

hon. Chairman)
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MR. CHAIRMAN: She wants the protection of adivasi rights to ensure that the food security which they
were enjoying is restored to them. That is something she says is the area that she comes from and has suffered.
(SHRI B. NARSINGH RAO cd. in Telugu) v 2

MR. CHAIRMAN: He has basically appealed for protection of rights to the podu cultivation. He says that
Gram Sabha should be the unit who should be entrusted with this job because they are aware of the boundaries.
It has been cultivated basically by the local area people.

Secondly, he has got his grievance about minors have come into the areas especially in the part that he
comes from where a lot of bauxite ore are available. So, he says that we are losing a lot of land and forest
dwelling etc. because of this mining. So, he has appealed to the Committee to either stop the mining or to ensure
that their rights are fully protected.

DR. RADHAKANT NAYAK: Shri Shankara Reddy has raised certain issues like the treaties made
carlier by the tribal chieftains-insho past-even before the British and all that. In the international law some
countries recognise these kinds of rights. So, can you produce any model treaty which have been signed in the
past? Can you locate it anywhere?

Mr. Chairman, Sir it is a very interesting thing.
SHRI SHANKARA REDDY: Yes, Sir. I will go back and try to collect it and send it to the Committee.

MR. CHAIRMAN: Shri Reddy, we have a very little time left with this Bill. So, as soon as you go back,
please try to procure it and send it to the Secretariat.

Thank you very much.
SHRI SHANKARA REDDY: Thank you very much.
(The Witnesses then withdrew)
WITNESSES EXAMINED:
1. Shri Bar Murugham
2. Shri P.H. Abdul Kareem
3. Shri K.V. Poulose
4. Shri Koshy Baby

MR. CHAIRMAN: Shri Koshy Baby, I welcome you and your colleagues to the sitting of this Joint Select
Committee. As you are aware, this Bill has been introduced in Parliament basically to undo the historical
injustice that has been done to forest dwelling community especially the tribals.

(Direction-58 was read out)

After that the report will be made public and whatever we discuss here also be included as part of the
report. So, if you want anything to remain confidential, then please let us know while this discussion goes on.

Now, first of all, please introduce yourself and your colleagues to the Committee. We have just received
your memorandum. We will go through this in detail. Please briefly highlight whatever points you would like to
mention with respect to this Bill which may affect your area or the people in that region.

So, you can start.

SHRI KOSHY BABY: Mr. Chairman, Sir thank you very much for giving me this opportunity to tatk on
behalf of the tribal community and also on behalf of the affected community. I am Koshy Baby, a social wotker
from Nilgiris.
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(Introduction of Witnesses)

Sir, first of all, I would like to say that we have given the memorandum in respect of the tribals. We belong
to Gudalur area in the Nilgiris district in Tamil Nadu. We have been exclusively governed by the Gudalur
Janmom Estates (Abolition and conversion in to at Rytowari Act) 1969. This is an Act 24 of 1969 and the said
Act was enforced in the year 1974. The fact is that the property in Gudalur area originally belongs to Janmom
of Nilambur Kovilagam. Subsequent to the enactment of Act 24 of 1969, nearly 80 acres in Gudalur area were
transferred to the Government of Tamil Nadu. After that a lot of enquiries has been made in respect of the
Janmom lands and those lands wrongly and illegally was classified as Janmom forestland. They have mentioned
about Section 53 of the Gudalur Janmom Estates (Abolition and conversion in to Rytowari Act) 1969. That only
gues_tion;smgnrding forests and without going into the realities of the situation, they unilaterally decided it under

ection 53.

There are lot of tribals and also non-tribals in that area. They are solely depending on this property. Since
it is not covered under section 53, subsequently it has been converted under Section 4 and other sections of
Tamil Nadu Reserved Forest Act. The reality is that those who are in possession for more than six decades, they
have been in continuous possession of the property and have cultivated tea plantations on small holdings ranging
from 3 cents to 3 acres of land. Now they have no title over the property despite having possession over it. They
are not able to even get any right over the property. My submission is that even though it has not béen declared
as reserved forest, it is incomplete procedure, but the authority is not giving any right over this property to them.
Day by day, we are facing all Forest Department officials coming. They are trying to remove property owners
from the places. We are right now facing this great difficulty. Even though it is not a reserved forest and the
determination of right is yet to be decided, the Government of Tamil Nadu and the Forest authorities, without
looking into the merit of the cases, are unilaterally declaring it as forest in this case.

As far as Gudalur area is concerned, there are nearly 25,000 tribals of six varieties. [ am representing here
not only for tribals but also those who are inhabitants of the forest. They should also be considered in the

proposed Bill.
SHRI BAJU BAN RIYAN: Is it rocky or hill area?
SHRI KOSHY BABY: It is exclusively hillock.
MR. CHAIRMAN: What kind of plantation do they do?
SHRI KOSHY BABY: Tea plantation, paddy field, pepper, arecanut etc.
MR. CHAIRMAN: When have these been declared as forest arcas?

SHRI KOSHY BABY: In the year 1977, the Office of the Settlement Officer, without informing the
and without seeing the ground reality, had unilaterally declared that these lands are coming under

section 53.
MR. CHAIRMAN: You have mentioned sections 17 and 53. Can you give us the extract of these sections?

SHRI KOSHY BABY: Section 17 says that where the property originally bek.mged to .lmmpm. the Raja
of Nilambur Kovilagam prior to the enactment of this Act, after the ment qf this Act, the e?tnn land vests
with the Government of Tamil Nadu. So, prior to the enactment of this Act, their leases were given to some of
the parties including small holders from the Janmis. Afier the enactment of the Act, they have become revenue

tenancies under the Government of Tamil Nadu.

i i i i hether any land in Janmom Estate is forest or is situated in
tion 53 says that if any question arises Wi :

forestS::as to limits of a forest, it shall be.demmmed by the Settlement Officer subject to an appeal to the
Director within such time as may be prescribed and also revision by the Board of Revemue.

MR. CHAIRMAN: Could you please give us the extracts of sections 17 and 53.
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In other words, what you are trying to say is that the land, which was used for horticultural and agricultural
purposes, was unilaterally declared forest land. So, these lands were not actually forest or forest land. They
were arbitrarily declared as forest land.

SHRI KOSHY BABY: They have been in possession of the land since 1 940.
DR. RADHAKANT NAYAK: Have you approached the court of Tamil Nadu at any time?
SHRI KOSHY BABY: No.

DR. RADHAKANT NAYAK: In Madras city itself, the British long time ago had given some pieces of
land. It was called achut land. The Government had taken it arbitrarily. Then, the Madras High Court and also
the Supreme Court had held that this land cannot be taken arbitrarily, without the consent of the people. If such
alaw is there, the law is in your favour. Without the involvement of the court, you can always establish this right
over the property.

SHRI KOSHY BABY: Only the Settlement Officer has got power to do it.

DR. RADHAKANT NAYAK: No. the entire statute was declared null and void. The land was taken
under an Act.

MR. CHAIRMAN: Has none of the holders of these small estates gone to the courts or challenged it?

SHRI KOSHY BABY: When the Act was enacted in 1969, the Act itself was challenged. Section 3 of
Janmon Act, which vests Janmom forests with the Government of Tamil Nadu, was challenged by some of the ,
estates. The matter went up to the Supreme Court and the Supreme Court gave judgement to the effect that
Section 3 itself was ultra vires to the Constitution.

DR. RADHAKANT NAYAK: Even during the British days, the Imperial Court had held some of the
treaties and some of the sanads given by the Estates, by the Rajas, Mahaarajas, Zamindars and all that. There
is a particular law on this. It is in your favour. Of course, the Committee may take in view about traditional rights,
customary rights, some of the past rights. That is some other matter, but it may be included in that also if there
is a particular law.

SHRI KOSHY BABY: My submission is that since these are small holdings and these people have been
in possession of land from 1920, 1930 or 1940, this Committee may consider it.

DR. RADHAKANT NAYAK: As Chairman has said, you give us all the details.

MR. CHAIRMAN: Mr. Koshy, we will definitely consider what you are saying. If certain lands have
been declared as forest land arbitrarily, despite being lands which are used, as you said yourself, for growing tea
plantations and other commercial cash crops, we would like to know more details about it. This may have been
done in other parts of the country also. So, you please send us whatever records you have. You also send us a
copy of the Supreme Court citation and relevant portion of the Act you have quoted over here. That is for our
understanding and knowledge.

SHRI KOSHY BABY: Some of the lands have been declared as reserved forest without seeing the
ground reality. If the Chairman and the Committee go to see it, the plantations there are about 50 years old.
Even the Tamil Nadu Government has recognised construction of the building.

MR. CHAIRMAN: As soon as you go back, quickly send us whatever details you have.
SHRI KOSHY BABY: My submission is that those Janmom lands may be included in this.

SHRI K.V. POULOSE: Respected Chairman and hon. Members of the Joint Committee, we are very
thankful to you for having been given the opportunity to represent here the tribals of our district. In our district, the
total geographic area is 2,543 sq. km. and the total population is 7,26,14}. Out of this population, the population of
Scheduled Tribes is 28,373. Out of the total geographical area. 56 per cent is wrongly classified as reserved forest.
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During the period of Pandit Jawaharlal Nehru there was a need to grow more food because of food
problem. As a result of the food shortage, all the people entered into the Gudalur area. It is an area where
three States, namely, Tamil Nadu, Kerala and Karnataka join together. Very poor people from Kerala and
Karnataka have all settled on lands in this area. In this area the tribals, especially, the Paniyars and the
l:ioopass and Kurumbars are not living inside the forest. The Todas, Irulas, etc. are living inside the reserved
orest.

Our district is situated 2,800 meter above sea level. We cannot provide roads or other basic emenities to
the Scheduled Tribes. The Government of India is allocating a lot of fund under the head 'Rural Development'
for the uplifiting of tribals in our district, but we are not able to spend those funds in a suitable manner as the
forest official prevent us form doing it.

We have already represented to you about the Janmom Abolition Act, 1969. The people there are illiterate
as there is no facility for shcools to go and study in. All the people have migrated to some other States. We came
to know that we are inside Tamil Nadu only after partition of the linguistic States in 1956. Therefore, the
Karnataka people, Kerala people and the Sri Lankan repartriates are at least 800 kms away from Chennai, and
we do not know what they are doing about it. They have marked 45 cents of land or 25 cents of land as
reserved forest. In my case, I have parta land inside 47 cents of reserved forest. Therefore, we cannot form a
road or an irrigation channel, and the drinking water supply is also banned.

In the Nilgiri district we have four blocks, namely, Otty, Coonoor, Kotagiri and Gudalur. Gudalur is the

border area for Kerala, Karnataka and Tamil Nadu, and most of the Scheduled Tribes including Paniyars and

~ Kurumbars are settled in the Gudalur area because of its plan conditions. Therefore, this is not a particular
problem of the Nilgiri district, but it is the problem prevalent all over India for different category of people.

I would like to further request that the tribals, Scheduled Tribes, very poor people and others who have
been living in wrongly classified lands should get patrtas, and be allowed to live on this land. Thank you.

MR. CHAIRMAN: Thank you very much to all of you. Shri Koshy Baby, please do send us the information
that you wish to convey to the Committee in writing as soon as you possibly can, and we will surely consider
every point that you have mentioned here. Thank you.

(The Witnesses then Withdrew)

WITNESSES EXAMINED:
1. Shri Gova Rathod, Adivasi Mahasabha, Gujarat
2. Shri Datubhai Vasava, Adivasi Mahasabha, Gujarat

MR. CHAIRMAN: Shri Rathod and Shri Vasava, | welcome you to this sitting of the Joint Select Committee
on my behalf and on behalf of my colleagues in the Committee. You are aware that this Bill — which the
Parliament is seeking to introduce—is basically to undo the historical injustice, which has been meted out to the
forest-dwellers, especially the Scheduled Tribes who have been denied their rights for over a centuary.

We have just got your memorandum. I would like to mention that whatever we discuss here will remain
xonfidential until we present the Report in the Parliament. In case you desire that any part of what you may
mention here should remain confidential, then you can do so while making your presentation and the same will
not be included in our Report.
Please introduce yourselves, and go ahead with your ob,ervations. You can speak either in English or
Hindi depending upon the language you are comfortable speaking. .
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MR. CHAIRMAN: Hon. Members, I would again like to remind you that today is the last day for taking
evidence and we have completed it. Please send us your amendments for which the last day is 28th of this
month. You can start sending the amendments right from tomorrow itself. The next meeting is scheduled to be
held on the 2nd of May.

(The Committee then Adjourned)
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